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HUUi  «t  aL  T.  WBST  GHIGAOO  PABK 
COM'RS. 

CSupreme  Gonrt  of  nibioii.    April  IT,  1900.) 

UVNICIPAL  IHPROVBHENTS  —  SPECIAL  AS- 
SESS MKNTS—DBSCBIPTI  ON  IN  ORDINANCB— 
RBVIBW— ASSESSMENT  BOLI/--JUDGUENT. 

1.  Under  Act  Jane  24,  1806,  S  20,  authoriz- 
ing an  ordinance  levying  special  asscssiaents  on 
property  benefited  by  an  improTement.  whicli 
had  been  completed  under  a  former  ordinance, 
which  was  deJectlve  and  void  by  reason  of  a 
proTision  thereof  dividing  the  assessment  in 
installments,  an  ordinance  making  a  special  as- 
sessment for  the  payment  of  an  improTement 
of  a  boalevard'  whicn  had  been  completed  nn- 
der  such  a  defective  ordinance  is  not  invalid 
because  It  does  not  describe  the  nature  and 
character  of  sach  Improvement. 

2.  An  objection  that  several  Items  of  the  es- 
timate of  cost  made  by  the  commissioners  are 
not  ioelnded  in  the  general  terms  of  an  ordi- 
nance making  a  special  assessment  to  pay  for 
a  completed  municipal  improvement  is  of  no 
force  when  the  specific  items  are-  not  stated, 
and  it  is  not  complained  that  such  estimates 
were  not  inclndea  in  the  description  of  the 
improvemmt  in  tile  ordinance  under  which  it 
was  made. 

3.  Where  the  preamble  to  the  estimate  of  the 
park  commissioners  misrecited  the  date  of  the 
ordinanoe  providing  for  the  special  assessment, 
bat  the  petition  in  a  proceeding  to  confirm  such 
assessment  stated  the  correct  d«t«,  and  no  ob- 
jections thereto  were  made  in  the  trial  court, 
it  cannot  be  raised  on  appeal.  

4.  Under  Kurd's  Kev,  St.  1899,  par.  149,  p. 
1213,  providing  that  the  park  commissioners 
shall  make  and  certify  the  assessment  roll  for 
tlie  ImproTement  of  a  boulevard  to  the  court, 
an  order  of  the  court  appointing  such  com- 
missioners to  make  and  certify  such  roll  Is  not 
required. 

5.  Where  the  sn^reme  court  reverses  a  Judg- 
ment of  the  county  court,  which  set  aside  a 
judgment  by  default  conflrmlng  a  municipal 
asseasmHit,  the  jndgmrat  of  confirmation  is 
in  full  force  without  any  further  proceedings 
In  the  county  court. 

Error  to  CoOk  county  court;  W.  T.  Hodaon, 
Judge. 

Action  by  the  West  Chicago  park  commls- 
aioum  against  Maud  M.  Hull  and  others  to 
conflrm  a  special  aasesBmeuL  From  a  judg- 
mwt  In  favor  of  the  plalntlflt,  the  defendants 
bring  erroi".  Affirmed. 

Geo.  W.  Wilbur,  for  plaintiffs  In  error. 
Fnncia  A.  Kiddie,  H.  S.  Macartney,  and  £n- 
ocb  J.  Price,  for  defendant  In  error. 
S7  N.B.— 1 


BOGOS,  J.  The  ordinance  adopted  by  the 
defendant  in  error  commissioners  on  the  28th 
day  of  March,  1893,  authorlzlDg  the  Improve- 
ment of  Douglas  boulevard  by  special  assess- 
ment, In  so  far  as  It  provided  for  the  divlBion 
of  the  assessments  Into  installments,  and  that 
the  deferred  iDBtallments  should  bear  inter- 
est, was  held  to  be  void  In  Culver  v.  Pe<^Ie, 
161  111.  89,  43  N.  B.  812.  The  Improvement 
contemplated  by  the  ordinance  had  been,  how- 
ever, fully  completed  by  the  commissioners, 
acting  In  good  faith,  imder  the  belief  the  or- 
dinance so  held  to  be  void  in  the  respect 
named  was  a  valid  enactment  On  the  14th 
day  of  July,  1896,  the  defendant  in  error  com- 
missioners, acting  under  the  authority  given 
them  by  section  20  of  the  act  of  the  general 
assembly  approved  June  24,  189S,  entitled 
"An  act  to  enable  park  commissioners  or  park 
authorities  to  make  local  Improvements,"  etc. 
(Hard's  Rev.  St.  1899,  par.  159,  p.  1244). 
adopted  an  ordinance  providing  that  a  new 
special  assessment  on  the  property  benefited 
by  the  improvement  so  as  aforesaid  completed 
under  the  prior  ordinance  should  be  levied, 
assessed,  and  collected.  This  Is  a  writ  of  er- 
ror to  bring  in  review  the  Judgment  of  con- 
firmation entered  under  the  latter  ordinance. 
The  ordinances  referred  to  In  section  5  of 
said  act  of  June  24,  1895  (Hurd's  Rev.  St 
1899,  par.  144,  p.  1242),  are  those  authorizing 
a  contemplated  Improvement  to  be  made.  The 
ordinance  here  Involved  was  framed  under 
the  provisions  of  section  20  of  that  act,  which 
section  authorizes  a  special  assessment  to  be 
levied  and  assessed  on  property  benefited  by 
an  improvement  which  had  been  completed 
under  a  former  ordinance,  which  was  found 
to  be  defective  and  void  as  to  the  provision 
thereof  dividing  the  assessment  Into  Install- 
ments. It  Is  not  necessary  to  the  validity  of 
an  ordinance  for  this  purpose  that  it  should 
describe  the  nature,  character,  and  descrip- 
tion of  the  Improvement  contemplated  by  the 
ordinance  so  found  to  be  void.  The  ordi- 
nance In  question  descrlt>ed  the  locality  of 
the  completed  improvement  and  thereby  Iden- 
tified it  as  the  Improvement  completed,  and 
purported  to  be  authorized  to  be  completed, 
by  a  former  void  ordinance,  and  otherwise 
described  tbe  Improvement  in  general  termi 
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only.  Hie  objection  that  a  desralptlon  In 
compliance  ^rlth  the  proTlslons  of  said  section 
6  was  necessaiT  Is  gronndlMS. 

It  l8  complained  tlie  estimate  made  and  re- 
turned hy  tbe  commlaslonerB  of  the  cost  of 
the  Improvement  computes  the  cost  at  "seTei^ 
al  Items"  not  comprehended  In  the  general 
terms  of  description  of  the  ordinance.  Goun- 
sd  do  not,  In  stating  the  complaint,  or  other- 
wise In  the  brief,  point  out  or  bidlcate  any 
of  said  "seraal  items"  referred  to.  Nor  Is 
It  complained  any  Item  In  the  estimate  Is  not 
comprehended  within  the  description  o^  the 
nature,  character,  locality,  or  description  of 
the  Improvement  set  forth  in  the  invalid  or- 
dinance under  which  tb%  ImpEorement  was 
made,  or  that,  the  estimate  Includes  the  cost 
of  any  work  or  material  which  did  not  enter 
Into  tbe  Improvement  in  question.  The  pre- 
amble to  the  estimate  of  tbe  commissioners 
mUvecdted  the  date  of  tbe  passage  of  tbe  or- 
dlnance.  The  petition,  however,  contained 
■n  averment  that  the  wdlnance  was  adopted 
on  tbe  true  day  of  its  passage.  The  plaintiffs 
In  error,  except  Kn^teln,  made  default,  and 
tiiereby  confessed  the  truth  of  this  averment 
of  tbe  petition.  The  plalntiflC  in  error  Knap- 
stein  filed  numerous  ol^ections  in  tbe  county 
court,  but  the  objection  as  to  the  error  in  the 
date  in  tbe  estimate,  was  not  among  them. 
It  Is  manifest  from  tbe  oitire  record  that  the 
date  was  merely  a  clerical  error.  Had  at- 
tention been  called  to  It  In  the  trial  court, 
it  could  have  been  obviated  by  an  amendment; 
hence  it  cannot  be  raised  for  tbe  first  time 
in  this  court 

The  next  complaint  is  stated  as  follows  In 
tbe  brief  of  counsel:  "Tbe  assessment  roll 
herein  was  made  by  tbe  petitioners  herein, 
tbe  West  Chicago  park  commissioners,  and 
tbe  record  falls  to  show  that  they  were  ever 
appointed  to  act  as  such  commissioners  by 
the  order  of  tbe  court"  Conasel  overlook 
section  10  of  tbe  act  of  June  24,  1895  (Hurd's 
Rev.  Bt  1889,  par.  148,  p.  1243).  which  pro- 
vides that  the  park  commissioners  shall  make 
and  certify  an  assessment  roll  to  the  court 
Judgment  by  default  was  entered  against  tbe 
plaintifb  in  error,  except  Knapsteln.  on  tbe 
26th  day  of  September,  1886.  On  April  27, 
1887,  the  court  sustained  tbe  objections  pre- 
ferred by  the  plaintiff  In  error  Knapsteln  and 
other  owners  of  property,  and  ordered  the 
petition  be  dismissed.  The  defendant  In  er- 
ror com  mlBBi oners  prosecuted  an  appeal  to 
this  court,  and  the  order  dismissing  tbe  peti- 
tion was  reversed,  and  the  cause  was  remand- 
ed. West  Chicago  Park  Com'rs  v.  Farber, 
171  la  146.  48  N.  E.  427.  The  cause  having 
been  redocketed,  the  county  court,  on  motion 
of  the  defendant  In  error  commissioners,  or- 
dered that  the  Judgment  of  confirmation 
which  had  been  previously  rendered  by  de- 
^ult  "be  -re-entered  and  reconfirmed  nunc  pro 
tunc."  It  does  not  appear  from  the  record 
that  the  plaintiffs  in  error  against  whom  the 
Judgment  by  default  was  ordered  to  be  re- 
entered were  notified,  and  given  opportunity 


to  be  heard  In  (^posltitm  to  the  nunc  pro  tunc 
order.  The  Judgment  of  this  court  reversing 
the  order  of  tbe  county  court  dismissing  tbe 
petition  left  the  Judgment  of  confirmation  by 
default  in  full  force,  and  the  nunc  pro  tunc 
order  was  wholly  unnecessary  to  the  validity 
of  such  Judgment  by  default  Tbe  Judgments 
brought  bi  review  by  the  writ  €i  earn  are 
affirmed.  Judgment  affirmed. 


(m  111.  3d6) 

FUNK  T.  MOHR  et  al. 
(Supreme  Court  of  Illtaois.    April  17,  1900.) 

CONTRACT  WITH  ATTORNET— CONSTROCTI(»J 
—WITNBS3— TESTIMONY  OP  ATTORNEY. 

1.  An  agreement  of  defendant  to  pay  plain- 
tiffs, bis  attorneys,  Vis  of  whatever  he  might 
"realiie"  out  of  a  pendmg  suit  brought  by  him 
agaiast  D.  to  recover  ^2,500,  having  been 
procured  by  defendant  in  settlement  of  a  liti- 
gation of  the  parties  as  to  an  estate  to  which 
they  were  heirs,  and  said  |2,500  having  belong- 
ed to  the  estate,  and  been  paid,  without  right  or 
authority,  by  defendant  to  D.,  will  be  con- 
strued to  mean  Vii  of  the  "gross"  amount  re- 
covered. 

2.  An  attorney  who,  acting  for  defendant, 
drew  a  contract  settling  litlgatioQ  between 
plaintiffs  and  defendant,  and  {irocored  its  exe- 
cution b^  plaintiffs,  may  testify  that  by  the 
constmction  he  placed  thereon  defendant  was 
obliged  to  defend  an  action  against  plaintiffs, 
that  he  so  explahied  the  contract  to  defendant, 
and  that  the  latter  adopted  such  construction, 
and  acted  accordin|;ly,  by  employing  counsel  and 
defending  the  action;  this  not  being  a  disclo- 
sure of  confidential  matters,  knowledge  of 
which  he  obtained  while  attorney  for  defend- 
ant bat  a  Btat«oent  of  the  facta  in  the  case, 
concerning  which  he  had  personal  knowledge. 

Appeal  from  appellate  court,  Second  dis- 
trict 

Action  by  Simon  Mohr  and  others  against 
John  Punk.  From  a  Judgment  of  the  appel- 
late court  affirming  a  Judgment  for  plaintiffs 
(85  III.  App.  97),  defendant  appeals.  Affirm- 
ed. 

Fowler  Bros.,  fbr  appellant  Duncan  ft 
Doyle,  for  appellees. 

PER  ODRIAM.  This  Is  an  action  of  as- 
aumtffiit  begun  by  appellees  in  the  circuit 
court  of  Lasaile  county,  resulting  In  a  Judg- 
ment  in  their  favor,  which  has  been  affirmed 
by  tbe  appellfito  court  That  court,  in  its 
opinion  by  Ctabtree.  P.  J.,  made  tbe  follow- 
ing stat«nent  of  tects  and  decision: 

"Prior  to  1880,  Elizabeth  R  F.  Beddick  bad 
departed  this  life  intestate,  in  Lasaile  county, 
leaving  as  her  heirs  at  law  the  aK>eilant, 
John  Fmik,  who  was  her  brother,  and  tbe 
appellees,  who  vrere  the  children  of  a  de- 
ceased half-sister  of  said  ^laabeth,  and  also 
one  grandchild  of  said  deceased  luilf-slster. 
Appellant  had  obtained  possession  of  all  the 
real  and  personal  estate  of  said  Elizabeth, 
and  certain  litigation  liad  been  commenced  by 
tbe  aK>elIees  to  establish  thdr  claim  to  one- 
half  of  tbe  property.  Appellant  bad  commen- 
ced a  suit  against  Daniel  Evans,  who  was 
then  tbe  probate  Judge  of  Lasaile  county,  to 
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recover  tbe  sum  of  ^.500,  wli!ch  appellant 
claimed  bad  been  obtained  Crom  him  by 
E^vans  on  fraudulent  claims  and  pretenses. 
For  tbe  purpose  of  procuring  a  settlement 
of  tbe  litigation  between  blmself  and  appel- 
lees, appellant  employed  Judge  Hiram  T.  Gil- 
bert, an  attorney  at  law,  to  go  to  Germany, 
and  endeavor  to  effect  a.'  compromise,  giving 
Gilbert  a  power  of  attorney,  whicb  author- 
ised him  to  make  any  agreement  In  writing 
which  he  might  deem  necessary  to  adjust 
dlffereneefl  between  the  partlea,  and  bring  to 
an  end  all  litigation  then  pending  between 
them  In  the  courts  of  Lasalle  county.  Gil- 
bert proceeded  to  Germany,  and,  acting  nnder 
this  power  of  attorney,  made  a  settlement  be- 
tween the  parties,  tbe  agreement  being  re- 
dnced  to  writing,  and  dated  January  7,  1890; 
appellees  being  the  parties  of  the  first  part, 
and  appellant  the  party  of  tbe  second  part. 
The  agreement  contained,  among  others,  the 
following  clause:  Third.  That  the  said  party 
of  the  second  i>art  agrees  to  pay  to  said  par- 
ties of  the  first  part  five-twelfths  of  whatever 
he  may  realize  out  of  the  suit  now  pending 
In  the  circuit  court  c>f  Lasalle  county,  Il- 
linois, brought  by  him  against  Daniel  Evans, 
Judge  of  the  probate  court  of  lAsalle  coun- 
ty, to  recover  tbe  sum  of  twenty-flve  hun- 
dred dollars  ($2,500)  paid  by  said  Funk  to 
tbe  said  Evans.  After  the  making  of  this 
agreement,  the  suit  of  Funk  v.  Evans  was 
prosecuted  to  Judgment  In  the  circuit  court 
of  Lasalle  county,  which  Judgment  was  af- 
firmed by  this  court  (38  III.  App.  441)  and  by 
the  supreme  court  (Evans  v.  Funk,  151  III. 
C50,  38  N.  E.  230).  On  February  6,  1895,  Gil- 
bert, as  Funk's  attorney,  collected  As  pro- 
ceeds of  this  Judgment  $3,146,  and  applied 
the  same  In  payment  of  the  amount  he 
claimed  was  due  him  from  Funk  for  fees. 
Services,  and  expenses  In  mailing  the  trip 
to  Germany.  Funk  was  notified  of  this  appli- 
cation of  the  money  by  Gilbert.  Subsequent- 
ly one  Lyndeu  Evans  commenced  suit  in  the 
circuit  court  of  Lasalle  county  against  appel- 
lees to  recover  for  services  alibied  to  have 
be«i  rendered  by  him  on  behalf  of  appel- 
lees In  their  Mtlgatlon  against  Fnnk.  This 
suit  was  defended  by  Gilbert  and  D.  B.  Snow, 
who  were  attorneys  for  appellant,  employed 
by  him  for  that  purpose,  and  paid  by  him. 
The  result  of  the  suit  was  a  Judgment  in 
favor  of  appellees,  which  Judgment  was  af- 
firmed by  this  court  and  by  the  supreme 
court.  Evans  v.  Mohr,  42  111.  App.  225;  Id., 
153  lU.  561,  39  N.  El  1083.  Appellant  having 
refused  to  account  to  appellees  for  any  i>or- 
tlon  of  tbe  amount  collected  from  Daniel 
Evans,  they  brought  tbe  present  suit  against 
him,  and  in  the  court  below,  where  a  Jury 
was  waived  and  a  trial  had  by  tbe  court, 
they  obtained  a  Judgment  for  $1,661.34,  being 
flve-twelftfas  of  the  $3,146  collected  from 
Evans,  with  Interest  thereon  from  February 
5,  1805,  the  date  when  Judgment  was  collect- 
ed. To  reverse  this  Judgment  appellant  pros- 
ecutes this  an>eal. 


MOHB.  3 

"It  was  not  disputed  In  the  court  below, 
□or  Is  It  here,  that  the  sum  of  $3,146  was 
collected  as  the  proceeds  of  the  Judgment 
against  Evans,  but  it  Is  claimed  by  appel- 
lant that  clause  S  of  the  contract  above  quot- 
ed required  him  to  pay  to  appellees  only 
five-twelfths  of  tbe  net  amount  be  might  re- 
cover from  Judge  Evans;  or,  In  other  words, 
that  be  was  only  bound  to  pay  appellees  five- 
twelfths  of  the  amount  collected  from  Judge 
Evans,  after' deducting  the  costs  and  expenses 
of  collection,  including  attorney's  fees.  He 
also  claims  the  right  of  set-off  as  to  moneys 
paid  out  by  him  in  defending  appellees  In 
the  suit  brought  against  them  by  Lynden 
Evans.  On  tbe  other  hand,  apirellees  insist 
on  tbe  right  to  flve-twetfths  of  the  gross 
amount  collected  from  Judge  Evans,  and 
contend  that  was  the  true  amount  'realized,' 
and  they  deny  the  right  of  i^pellant  to  any 
claim  of  set-olls  for  money  paid  out  In  the 
defense  of  the  Lynden  EvanS  suit 

"We  thinii  it  a  fair  deduction  from  the  ev- 
idence, and  that  It  may  fairly  l>e  inferred 
from  the  whole  contract  (whicb  was  procured 
for  appellant's  benefit  and  should  be  con- 
strued most  strongly  against  him),  that  the 
$2,500  paid  by  appellant  to  Evans  belonged 
to  the  estate  of  Elizabeth  B.  F.  Beddick,  In 
which  appellees  had  an  Interest,  ana  that  ap- 
pellant had  paid  It  to  Judge  Evans  without 
right  or  lawful  authority  so  to  do;  and  that 
he  should  recover  it  back  at  his  own  expense 
seems  most  consonant  with  Justice  and  the 
spirit  of  the  contract  The  contract  certainly 
doe,s  not  limit  the  right  of  appellees  to  five- 
twelfths  of  the  net  amount  collected.  Had 
that  been  the  Intention  of  the  parties,  it  was 
a  very  simple  matter  to  so  express  It.  Under 
the  definitions  given  by  different  Iradcograph- 
ers  of  the  word  'realize,'  either  constractlon 
claimed  by  the  parties  herein  might  be  given 
to  tbe  word  as  used  in  the  contract;  but 
placing  ourselves  as  nearly  as  possible  in  the 
position  they  occupied  when  the  contract  was 
made,  for  the  purpose  of  ascertaining  what 
they  meant  by  what  they  said,  we  are  dis- 
posed to  think  the  parties  Intended  that  five* 
twelfths  of  the  gross  amount  recovered  from 
Judge  Evans  should  be  paid  to  appellees. 
This  was  the  construction  placed  upon  the 
contract  by  the  court  bdow,  and  we  hold  It 
was  right  ^'         •  _ 

"As  to  the  expenses  and  attor3ey*8  fees  In 
the  Lynden  Evans  suit  although  the  courts 
held  there  was  no  privity  between  Evans 
and  appellees,  yet  it  was  undoubtedly  a  mat- 
ter growing  out  of  the  Barnum  contract,  and 
within  the  spirit  of  tbe  contract  made  by 
Judge  Gilbert  on  behalf  of  appellant  with 
pellees,  and  which  provided  that  appellees 
should  be  protected  from  any  liability  which 
might  in  any  way  arise  against  them  by  rea- 
son or  on  account  of  the  Bamum  contract 
This  was  the  construction  placed  upon  the 
contract  by  Judge  Gilbert  vrho  drew  it  and 
procured  Its  execution  for  the  benefit  of  ap- 
pellant Tbe  evidence  shows  that  the  con- 
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tract  was  80  explained  bj  Judge  Gilbert  to 
appellant  that  tbe  latter  adopted  lucb  con- 
■tmction,  and  acted  accordingly  by  employ- 
Ing  coonsel  and  aefending  appelleei  against 
tiw  Lynden  Evans  suit  Even  If  tbe  quea- 
tlon  aa  to  Judge  Gilbert's  testimony  being 
competent  la  properly  saved  In  the  record  (of 
whlcb  vre  entertain  some  doubt),  still  ve  are 
of  the  opinion  It  was  competent,  and  tbat 
there  was  no  error  In  admitting  It  It  was 
not  a  disclosure  of  confidential  matters  the 
knowli'ilge  of  whlcb  be  obtained  while  at- 
torne.T  for  the  appellant  but  It  was  a  state- 
ment of  facts  In  the  case  concerning  which 
be  had  personal  knowledge.  Besides,  In  the 
contract  under  consideration.  Judge  Gilbert 
had  bound  himself  persoually  to  the  extent 
of  his  property,  and  had  a  personal  Interest 
In  the  defense  of  the  Ly nden  Evans  suit  and 
we  regard  It  aa  entirely  competent  for  him 
to  testify  to  the  construction  which  was 
placed  upon  the  contract  by  himself  and  ap- 
pellant In  relation  to  the  defense  of  that  suit" 
Oar  examination  of  the  briefs  and  argu- 
ments of  counsel  for  the  respective  parties 
baa  resulted  In  the  conclusion  that  every 
anbstantlal  question  raised  upon  the  record 
has  been  properly  disposed  of  In  this  opinion, 
and  it  will  therefore  be  sdopted  as  the  opin- 
km  of  this  court.  The  Judgment  of  the  ap- 
pellate court  la  afflnned.  Judgmoit  affirmed. 


CUB  UL  113) 

KAUFMAN  T.  PEOPLE. 

(Snpreme  Court  of  IlUntds.    April  17,  lODO.) 

JDBTICa  OF  THB  PBACB-APPOINTHENT. 

The  circuit  judges  of  Cook  coanty  in  18U5 
Tecomnirnilf^d  five  persons  for  the  offlees  of  jus- 
tice of  tiie  peace  for  the  town  of  L..  recommenrl- 
Ing  B.  to  succeed  K.  The  governor  sent  B/s 
ounie  to  the  sroate  as  oni>  Hppoitited  to  succeed 
a,  aiiniher  justice  of  tbe  \  -  ihq  of  said  town,  the 
senate  ronnrmed  the  apituintnicDt,  sad  B.  wns 
eommtssiooed  a  justice  of  the  peace  for  said 
town.  There  was  no  express  appointment  of  a 
successor  for  K.  Both  B.  and  K.  served  as 
justices  till  IK)!),  when  the  judges  recommend- 
ed B.  to  succeed  himself,  and  to  hold  the  office 
held  by  K.  on  Juue  1.  1896,  and  he  was  so  ap* 
poiuted  by  tbe  governor  and  confirmed  by  the 
Semite.  HeUl  that  whether  or  not  B.  was  ap- 
pointed !d  1^.~>  to  succeed  be  was  so  ap- 
porntL-d  Id  1SU9. 

Appeal  f^m  appellate  court  Pint  district 
-  Quo  warranto  proceedings  against  Morltz 
Kaufman  From  a  judgment  of  the  appel- 
late court  affirming  a  Judgment  against 
Kaufman  (SS  III  App.  421),  he  appeals.  Af- 
Ilrmed. 

The  state's  attorney  of  Cook  county  filed 
Iq  the  superior  court  an  Information  In  the 
nature  of  a  quo  warranto,  in  substance  as 
follows:  "Said  state's  attorney,  for  and  on 
Mialf  of  the  people,  upon  the  relation  of 
Henry  Bonnefol,  comes  into  court  and  gives 
tbe  court  to  understand  and  be  Informed 
Uiflt  aaid  llorlti  Kanfmon  unlawfully  beld. 


at  the  time  of  the  filing  of  this  Informatioii. 
aod  executes,  without  any  warrant  or  right 
whatsoever,  the  office  of  Justice  of  the  peace 
for  the  town  of  Lake  View,  in  Cook  county; 
that  he  has  usurped,  and  still  usurps,  the 
rlghta  and  duties  of  aaid  office,  to  the  preju- 
dice of  the  people^  eto.;  tbat  on  June  18, 
ISOl.  said  Kaufman  was  duly  commissioned 
Justice  of  the  peace  for  the  town  of  Ijike 
View  by  the  Honorable  Joseph  W.  Fifer, 
governor  of  the  state  of  Illinois,  to  have  and 
hold  the  office  until  his  soccessor  shall  be 
appointed  and  qualified  to  office;  that  It  waa 
duly  entered  of  record  in  the  coimty  clerk'a 
oflice  on  tbe  leth  day  of  June,  1881.  by 
Henry  Wolff,  county  clerk  of  Cook  county; 
that  prior  to  the  execution  of  sold  com- 
mission aod  the  delivery  thereof  to  the  said 
Kaufman,  he,  together  with  John  A.  Ma- 
honey.  C  J.  Whitney,  Henry  J.  Sampson, 
and  Vincent  S.  Bc^gs.  were  recommended 
as  such  justices  of  the  peace  by  a  majority 
of  the  judges  of  Cook  county  to  the  then 
governor  of  the  state  of  lUlnoIs,  and  that 
the  names  of  the  said  aforementioned  par- 
ties were  recommended  by  tbe  governor  for 
oouflrmation  by  the  senate  of  IIHdoIb;  that 
said  names  were  confirmed  by  said  senate 
as  such  Justices  of  the  peace  for  the  town  of 
Lake  View;  that  by  said  recommendation, 
nomination,  aud  confirmation  said  Merits 
Kaufman  and  the  other  parties  named  be- 
came justices  of  the  peace  for  the  said  town, 
that  said  Moritz  Kaufman  and  the  said  other 
parties,  respectively,  took  the  oath  of  office 
as  such  Justices  of  the  peace,  and  In  all 
things  complied  with  the  laws  of  the  state 
of  Illinois  requisite  to  the  holding  of  said 
office,  and  the  said  Kaufman  baa  acted  as 
justice  of  the  peace,  and  continues  so  to  act 
notwithstanding  the  matters  and  things 
hereln.ifter  set  forth;  that  since  the  13th 
day  of  June,  1891,  said  Kaufman  has  not 
been  uominated  by  a  majority  of  the  Judges 
of  the  circuit,  superior,  county,  and  probate 
courts  of  Cook  county  to  the  office  of  justice 
of  tbe  peace,  nor  has  he  since  said  date  been 
nominated  by  the  governor  or  confirmed  by 
the  senate  of  the  state  of  Illinois;  that  he 
unlawfully  continues  to  hold  the  office,  and 
claims  as  his  warrant  to  do  so  that  no  suc- 
cessor has  been  duly  and  legally  appointed, 
or  has  duly  qunllfled.  to  the  office  ao  held 
by  him  by  virtue  of  his  commission  dated 
June  13,  IS&l.  It  Is  further  shown  to  the 
court  that  on  the  19th  of  April.  1895.  a  ma- 
jority of  the  Judges  of  the  aforementioned 
courts  recommended  to  Governor  Altgeld,  of 
the  state  of  Illinois,  the  names'  of  five  per- 
sons for  the  respective  offices  of  justice  of 
the  peace  for  the  town  of  Lake  View,  afore- 
said, as  follows:  Henry  Bonnefol '  to  suc- 
ceed Morltz  Kaufman,  Mibra  James  to  suc- 
ceed Henry  J.  Sampson,  Nlles  E.  Olson  to 
succeed  Vincent  S.  L.  Boggs,  John  A.  Ma- 
boney  to  succeed  himself,  and  C.  J.  Whitney 
to  lucceed  bluuieUi  tbat  the  names  of  aaid 


Digitized  by  Google 


m 


T.  PEOPLE, 


5 


persona  so  recommetided  to  said  governor 
were  so  named  and  transferred  to  the  said 
goTemor  In  a  written  communication  signed 
by  the  aforesaid  Jndges;  that  subsequently 
thereto  said  goremor  nominated  three  per- 
sons from  tlie  list  so  recommenued  to  him 
by  said  judges,  and  the  names  of  said  three 
persons  so  nominated  are  as  follows:  John 
A.  Mahoney  to  succeed  himself.  Henry  B. 
Bonnefol  to  succeed  Henry  J.  Sampson,  and 
Niies  E.  Olson  to  succeed  C.  J.  Whitney; 
that  the  names  of  the  persons  so  nominated 
were  sent  In  a  written  communication  ad- 
dressed to  the  senate;  that  subsequently  to 
the  transmission  of  said  names  by  sold  gov- 
ernor to  the  said  senate,  the  secretary  of 
said  senate  notified  the  secretary  of  the 
state  of  nilnols  that  the  senate  bad  con- 
firmed the  nominations  made  by  the  gov- 
ernor; that  subsequently  said  Bonnefol  took 
the  oath  of  oflice  and  received  a  commission 
from  said  Governor  Altgeld,  and  In  all  things 
ctonplled  with  the  law  of  the  state  of  Illi- 
nois In  that  behalf;  that  said  commission  was 
duly  recorded  In  the  office  of  the  county 
cleric  of  Cook  county;  that  said  Henry  Bon- 
nefol immediately  entered  upon  the  duties 
of  said  office  by  virtue  of  his  commission; 
that  subsequently,  on  the  8th  of  April,  1800, 
a  majority  of  the  jndges  of  said  superior, 
drcnlt,  county,  and  probate  courts  of  the 
county  of  Cook  recommended  and  certified 
to  the  governor  of  the  state  of  Illinois  the 
name  of  Henry  Bonnefol  as  Justice  of  the 
peace  of  said  town  of  Lake  View,  and  that 
■aid  Judges  then  and  there  recommended 
said  Henry  Bonnefol  to  succeed  himself  as 
Justice  of  the  peace  In  and  for  the  town  of 
Lake  \lew,  and  to  hold  the  same  office 
which  was  held  by  Moritz  Kaufman  on  June 
1,  1895;  that  said  recommendation  was  cer- 
tified to  the  governor  by  said  Judges;  that 
subsequently  said  governor  nominated  said 
Henry  Bonnefol  to  succeed  himself  as  Justice 
of  the  peace,  and  to  hold  said  office  held  by 
Moritz  Kaufman  on  the  Ist  day  of  June,  A. 
D.  1S9S,  and  transmitted  the  said  nomina- 
tion to  the  senate  of  Illinois  for  confirmation; 
that  subsequently  to  said  nomination  the 
secretary  of  said  senate  notified  the  gov- 
ernor that  said  senate  had  confirmed  the 
name  of  said  Henry  Bonnefol,  as  made  by 
the  governor;  that  subsequently,  on  April 
2i,  1890.  said  Bonnefol  took  the  oath  of  office 
as  such  Justice  of  the  peace  and  received 
from  the  governor  of  the  state  of  Illinois 
his  commission;  that  said  commission  was 
duly  recorded  In  the  office  of  the  county 
cleric  of  Cook  county  on  the  24th  day  of 
April,  1890:  that  said  Bonnefol  took  the 
oath  of  office  as  such  Justice  of  the  peace, 
and  complied  with  all  things  requisite  to 
the  holding  of  said  office,  and  from  thence- 
forward has  continued,  and  still  continues, 
to  hold  the  said  office;  that,  notwithstanding 
the  appointment  of  said  Henry  Bonnefol 
to  aucceed  himself  and  to  hold  said  office 


which  was  held  by  said  Moritz  Kaufman 
as  such  Justice  on  June  1,  1805,  said  Kauf- 
man still  holds  and  executes,  without  any 
warrant  whatsoever,  the  office  of  said  Jus- 
tice of  the  peace  of  the  town  of  Lake  View, 
as  aforesaid,  and  thus  usurps  the  rights 
and  privileges  of  said  office,  to  the  damage 
of  said  people,"  etc.  There  was  a  prayer 
for  answer,  demurrer  by  respondent,  de- 
murrer overruled,  and  Judgmmt  for  the 
people. 

Adolpb  Moses,  for  appellant  Charles  S. 
Deneen,  State's  Atty.,  and  F.  L.  Baxiiett, 
Asst  State's  Atty.,  for  the  People. 

CARTER,  J.  (after  stating  the  facts).  The 
superior  court  overruled  appellants  (Kauf- 
man's) demurrer  to  the  Information,  and  ren- 
dered Judgment  of  ouster  against  him,  and 
tor  a  fine  of  $100  and  costs  of  suit  The  ap- 
pellate court  has  affirmed  the  Judgment,  and 
Kaufman  took  bis  further  ai^al  to  this 
court 

The  case  differs  somewhat  from  People  v. 
O'Toole,  164  lU.  344,  46  N.  B.  688,  bat  It  must 
be  governed  by  the  principles  there  announc- 
ed. Kaufman  has  held  over  from  1895  with- 
out appointment,  and  claims  the  right  to  c(m- 
tlnue  to  bold  the  office  of  justice  of  the  peace, 
because,  as  he  says,  no  successor  to  him  has 
been  appointed.  In  the  O'Toole  Case  we  heid 
that  the  office  held  by  each  Justice  of  the 
peace  was  distinct  from  every  oth&c,  and  that 
the  power  and  duty  of  the  Judges  to  recMn- 
mend  fit  and  proper  persons  for  appointment 
to  such  office  included  the  designation  of  the 
particular  office,  and  that  the  governor  had 
no  power  to  change  the  designation  as  to  suc- 
cessorsbip  made  by  the  Judges;  that  he  could 
only  appoint  as  recommended,  or  reject.  Ap- 
pellant contends.  In  an  elaborate  and  able  ar. 
gument,  that  the  views  we  there  expressed 
are  erroneons  and  should  be  recalled.  We 
have  fully  considered  all  that  has  been  said 
on  the  subject,  and  see  no  reason  to  depart 
from  the  conclusion  reached  and  announced 
in  that  case,  where  the  question  was  careful- 
ly considered  after  exhaustive  arguments, 
both  oral  and  written.  It  follows  that,  when 
Bonnefol  was  recommended  to  the  governor 
by  the  jndges  of  Cook  county  in  1805  to  suc- 
ceed Kaufman,  the  governor  had  no  power  to 
make  the  change  attempted,  and  to  appoint 
him  to  an  office  for  which  he  was  not  rec- 
ommended. In  the  O'Toole  Case  we  held  that 
it  took  the  three  agencies  of  government— the 
Judges  to  recommend,  the  governor  to  ap- 
point, and  the  senate  to  confirm— to  consti- 
tute, in  the  manner  provided  by  law,  a  justice 
of  the  peace  of  the  city  of  Chicago,  and  that 
all  these  agencies  must  join  in  the  manner 
provided  by  the  constitution.  It  is  to  be  ol>- 
served  that  the  Judges  recommended  Bonne- 
fol IQ  1805  to  succeed  Kaufman  but  that  the 
governor  sent  hla  name  to  the  senate  as  one 
appointed  to  succeed  one  Sampson,  another 
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justice  of  the  peace  of  said  town;  and  the 
senate  confirmed  the  appointment,  and  Bon- 
nefot  was  commissioned  a  Justice  of  the  peace 
of  the  town  of  Lake  View.  Kaufman  contin- 
ued to  act  as  a  justice,  holdhig  over  until  his 
successor  should  be  appointed.  Four  years 
later,  in  1899,  the  judges,  in  their  recom- 
mendations to  the  governor  for  appointment, 
recommended  Bonnefol  to  succeed  himself  and 
to  hold  the  office  held  by  Kaufman  on  the  Ist 
day  of  June,  1895;  and  he  was  so  appointed  by 
the  governor  and  confirmed  by  the  senate,  and 
was  commissioned  as  Justice  of  the  peace  of 
the  town  of  Lake  View  by  the  governor.  Of 
course.  If  It  be  true,  as  contended,  that  the 
judges'  power  was  exhausted  when  they  rec- 
ommended to  the  governor  five  fit  and  com- 
petent persons  for  appointment  as  justices 
of  the  peace  of  the  town  of  Lake  View,  and 
that  they  could  not  designate  or  recommend 
any  one  to  any  particular  succeasorship,  then 
the  recommendation  of  Bonnefol  to  succeed 
Kaufman  amounted  to  nothing  more  than  a 
recommendation  that  he  be  appointed  one  of 
such  justices,  and  the  designation  of  succes- 
sorship  might  have  been  properly  wholly  dis- 
regarded. But  we  think  the  law  la  otherwise, 
and,  as  before  said.  It  waa  so  held  In  People 
V.  O'Toole,  supra. 

It  Is,  however,  contended  by  counsel  for 
Kaufman  that,  even  If  the  O'Toole  Case  be 
applicable  to  the  case  at  bar,  the  effect  of  the 
recommendation  of  Bonnefol  In  1899  was  to 
make  bim  bis  own  successor  only,  and  not 
the  successor  of  Kaufman,  and  that,  there- 
fore, Kaufman  Is  still  "a  good  justice,"  and 
cannot  be  ousted  In  this  proceeding.  The 
contention  Is  that  the  judges  had  no  power 
to  make  a  double  designation,  and  to  rec- 
ommend Bonnefol,  not  only  to  succeed  him- 
self, but  to  hold  the  office  of  Kaufman,  when 
tbey  (Bonnefol  and  Kaufman)  had  both  been 
acting  as  justices  of  the  peace  for  the  pre- 
ceding four  years;  that  the  powers  of  the 
judges  were  exhausted  when  they  recom- 
mended him  to  be  his  own  successor,  and 
that  tbe  further  recommendation  that  he  be 
appointed  to  bold  the  office  held  by  Kaufman 
In  1895  was  unauthorized  and  void.  This 
reasoning  Is  more  plausible  than  sound,  and 
Implies  that  in  1899  Bonnefol  and  Kaufman 
lawfully  held  two  of  the  five  distinct  and 
separate,  lawfully  crated,  offices  of  justice 
of  the  peace  of  the  town  of  Lake  View,  and 
that  the  judges  recommended  Bonnefol  as  a 
flt  and  competent  person  to  fill  both  of  them. 
It  must  be  presumed  that  the  judges,  tbe 
governor,  and  senate,  all  of  whom  united  In 
using  this  alleged  double  designation  in  the 
appointment,  Intended  to  appoint  Bonnefol 
to  one  office  only,  and  that  one  a  lawfully 
created  office.  Doubt  was  cast  upon  tbe  titie 
of  Bonnefol  In  his  appointment  In  1895  be- 
cause of  the  change  in  the  designation  of  sue- 
cessorsblp  made  by  tbe  governor,  and  also, 
as  well,  upon  the  title  of  Kaufman  as  a 
hold-oTer  justice  after  that  date.  But  there 


was  no  doubt  that  Kaufman  was  both  a  de 
facto  and  a  de  jure  officer  on  the  Ist  day  of 
June,  1895,  and  It  was  clearly  the  intention 
to  appoint  Bonnefol  to  that  office,  and  thus 
supersede  Kaufman  and  end  the  confusion 
which  had  arisen  In  these  offices.  That  was 
the  office  to  which  Bonnefol  was  recommend- 
ed in  1805,  and,  whether  duly  appointed  to 
It  or  not,  he  had  acted  as  a  justice,  and 
doubtless  kept  a  record  of  his  acts  as  pro- 
vided by  law;  and.  If  the  appointing  power 
regarded  bim  as  having  been  lawfully  ap- 
pointed as  Kaufman's  successor  in  1895,  not- 
withstanding the  change  made  by  the  gov- 
ernor, and  therefore  considered  lhat,  in  re- 
appointing him  to  the  same  office,  he  would 
be  bis  own  successor,  and  enUtied  to  retain 
his  records,  the  use  of  that  part  of  tbe  des- 
ignation "to  succeed  himself"  would  be  ex- 
plained. At  all  events,  in  view  of  all  of  the 
circumstances,  there  Is  no  uncertainty  In  the 
meaning  of  the  designation  In  the  recommen- 
dation and  appointment  of  Bonnefol,  in  1880, 
to  succeed  himself  and  to  bold  the  same  of- 
fice held  by  Moritz  Kaufman  on  June  1, 
1895.  Nor  was  It  an  attempt  to  appoint  him 
to  two  offices.  If,  In  fact  or  law,  the  office 
of  justice  as  Bonnefol's  successor  and  tbe 
office  held  by  Kaufman  in  June,  1895,  were 
two  distinct  offices,  still  the  special  designa- 
tion of  the  office  as  the  one  so  held  by  Kauf- 
man In  June,  1896,  must  control  the  more 
general  one  of  successorship.  The  terms 
used  by  the  judges,  the  governor,  and  the 
senate  In  making  the  appointment,  when 
considered  In  the  light  of  the  circumstances 
surrounding  them  at  the  time,  leave  It  suffi- 
ciently certain  that  Bonnefol  was  appointed 
to  fill  the  office  held  by  Kaufman  on  the  1st 
day  of  June,  1895;  and  that  Is  the  only  ques- 
tion that  can  concern  appellant  in  this  case. 
It  being  Immaterial  to  him  here  whether 
Bonnefol  was  lawfully  appointed  In  1^5  or 
not. 

Tbe  judgment  of  tbe  appellate  court  will 
be  afflmed.  Judgment  affirmed. 


(1S6  lU.  60) 

WARHAN  et  al.  T.  FIRST  NAT.  BANK  OF 
AKRON.  OHIO. 

(Supreme  Court  of  Blinots.    April  17.  1900.) 

BILLS  AND  NOTES— INNOCENT  FtmCHASBR— 
WRITTEN  INSTRUMENT— DBNIAIj  OP  BXBCU- 
TION-VERIFICATION  OF  PLEA. 

1.  Under  Rev.  St.  c.  110,  par.  34,  requiring 
a  person  who  wishes  to  deny  on  the  tnal  the 
execution  of  a  written  instrnnient  to  verify  bis 
plea  by  affidavit  if  defendaat,  and  file  bis  af- 
fidavit denying  the  execution  if  plaintiff,  and 
providing  that  if  the  party  making  the  denial 
be  not  the  party  alleged  to  have  executed  the 
instrument  then  the  denial  may  be  made  on 
information  and  belief,  the  affidavit  can  only 
be  made  by  one  who  is  a  party,  and  not  by  his 
agent. 

2.  In  order  to  prove  a  bank  discounting  a 
note  not  an  innocent  purchaser,  it  ia  not  enough 
merely  to  show  that  the  proceeds  were  placed 
to  the  payee's  credit  by  way  of  deposit,  but  it 
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most  also  be  shovn  that  the  payee  was  not 
indebted  to  the  bank  at  the  time,  and  that  he 
has  not  since  then  and  beCore  notice  to  the 
bank  of  defenses  to  the  note  withdrawn  his  de- 
posits. 

Masrnder,  X,  dissenting. 

Appeal  from  appellate  court.  First  district 
Action  by  the  First  National  Bank  of  Ak- 
ron, Ohio,  against  John  I.  Warman  and  an- 
other. A  Judgment  in  favor  of  plaintiff  was 
affirmed  In  the  appellate  court  (.70  111.  App. 
ISl),  and  defraidants  appeal.  Affirmed. 

Beach  ft  Beach,  for  appellants  Paden  & 
Gridley,  for  appellee. 

WILKIN.  J.  Tbto  to  a  milt  brought  against 
appdlftDts  by  appdiee.  Indorsee  of  two  prom- 
issory notes  claimed  to  hare  beoi  executed 
by  appellants,  payable  to  the  Diamond  Hub- 
ber  Company,  and  by  it  Indorsed  and  dls* 
comited  with  ai^lee.  A  plea  of  the  gen- 
eral la^ne  was  filed  In  the  court  below,  and 
wltb  it  the  following  affidavit:  "State  of  II- 
tinxOx,  County  of  Cook— as:  8.  I.  Yoder,  be- 
iog  flrst  duly  sworn,  oa  oath  saya  fliat  he  18 
asent  of  the  above-named  defendants  In  this 
liebalf ;  that  said  defendants  have  a  Just  and 
meritorions  dtfoise  to  the  whole  of  plain- 
tiff's demand;  that  he  has  read  the  foregoing 
plea,  and  knows  the  contents  thereitf,  and 
rerfly  believes  the  same  to  be  tru&  S.  I. 
Yoder.  Subscribed  and  sworn  to,"  etc  A 
second  plea  denied  the  assignment  by  indorse- 
ment of  the  notes  to  the  plaintiff  before  their 
matnrlly.  The  fourth  alleged  want  of  con- 
dderation  for  the  execution  of  said  notes, 
and  knowledge  thereof  on  the  part  of  plain- 
tiff at  the  time  of  their  assignment  to  It 
The  fifth  alleged  total  failure  of  considera- 
tion for  the  notes  by  reason  of  the  breach  of 
warranty  of  the  goods  sold  to  defendants  by 
the  payee,  and  knowledge  of  such  total  fallture 
of  consideration  on  the  part  of  the  plaintiff 
at  the  time  of  the  alleged  assignment  of  the 
said  notes  to  It  The  sixth  alleged  total  fail- 
ure of  consideration  for  the  reasons  stated  in 
the  fifth  plea,  and  that  the  notes  sued  upoo 
were  assigned  to  and  taken  possession  of  by 
the  plaintiff  after  maturity  of  the  same.  The 
seventh  alleged  want  of  conatderatlon  for  the 
notes,  and  that  the  same  were  assigned  to 
the  i^intlff  after  their  maturity.'  By  repli- 
cations, issue  was  taken  upon  each  of  these 
special  pleas.  On  the  trial  the  notes  were 
introduced  in  evidence,  over  the  objection 
of  defendants,  without  proof  of  their  execu- 
tion; and  the  defendants,  after  showing  that 
the  notes  In  question  were  discounted  by  the 
payee  of  the  same  with  the  plaintiff,  and  that 
at  the  time  of  such  discount  the  proceeds 
thereof  were  credited  to  the  payees,  attempt- 
ed to  Introduce  evidence  in  support  of  their 
pleas,  but  on  objection  It  was  excluded  by 
the  court,  and  exceptions  taken.  An  instruc- 
ticm  to  the  Jury  to  find  the  issues  for  the  de- 
fendants was  refused,  and  one  to  find  for  the 
plaintiff  and  asseas  the  damages  at  the  tarn 


of  f  1,915.58  was  given.  A  verdict'  for  that 
amount  was  accordingly  r«iOBred.  After  over- 
ruling defendants*  motion  .for  a  new  trial, 
the  court  rendered  judgment  on  the  verdict. 
That  Judgment  has  been  affirmed  by  the  ap- 
pellate court 

The  amount  for  whidt  the  Jury  was  di- 
rected to  return  a  verdict  was  the  amount 
due  on  the  notes,  and  It  is  not  claimed  that 
the  court  erred  In  giving  that  peremptory  In- 
structlon  If  Its  rulings  upon  the  admissibility 
ot  testimony  was  correct,  it  Is,  however,  in- 
sisted that  error  was  committed  in  that  re- 
gard, first  in  overruling  defendants*^  objec- 
tion to  the  Introduction  of  tbe  notes  In  evi- 
dence without  proof  of  their  execution.  This 
assignment  of  error  is 'based  upon  the  as- 
sumption that  the  affida^t  attached  to  the 
plea  of  the  general  Issue  was  suffldent  to 
bring  it  within  the  provisions  ot  paragraph 
81  of  the  practice  act.  Bev.  St  p.  779.  It 
will  be  seen  by  reference  to  that  statute  that 
the  ^Odavlt  necessary  to  put  a  party  upon 
proof  of  the  execution  of  an  Instrument  sued 
on  must,  If  to  a  plea,  be  the  affidavit  of  the 
defendant  Here  neither  of  the  defendants 
to  the- action  swears  to  the  plea.  They  are 
the  partdea  charged  with  the  executlMi  of  the 
mtteB  upon  whicu  the  action  Is  brought,  and 
they  alone  could,  within  the  meaning  of  the 
statute,  make  affidavit  that  they  did  not  so 
execute  them.  They  could  not  do  so  by  an 
agent.  Stevenson  v.  Famswwth,  2  Oilman, 
715;  Warren  v.  Chambers,  12  111.  121;  Davis 
V.  Scarritt  17  HI.  202.  But  counsel  Insists 
the  affidavit  is  sufficient  under  the  proviso 
to  the  foregoing  section.  This  position  is 
also  unt«iable.  Under  the  proviso  the  one 
making  the  affidavit  must  still  be  a  party  to 
the  suit  "The  party  making  such  denial"  is 
fixed  by  that  part  of  the  section  preceding  the 
proviso.  There  Is  nothing,  either  in  the  body 
of  the  statute  or  proviso,  authorizing  a  third 
party— that  Is,  one  not  a  party  plaintiff  or 
defendant— to  deny  the  execution  of  an  in- 
strument upon  which  an  action  is  brought 

The  second  and  only  other  ground  of  re- 
versal urged  Is  the  refusal  of  the  trial  court 
to  admit  evidence  offered  by  the  defendants 
In  support  of  their  special  pleas.  This  as- 
signment of  error  is  based  solely  upon  the 
proposition  that  under  the  evidence  produced 
upon  the  trial  the  plalntlfl  was  not  such  an 
Innocent  holder  of  the  notes  as  to  be  en- 
titled to  protection  against  defenses  existing 
against  the  payee.  The  president  of  the 
bank,  being  called  by  the  defense,  testified 
that  the  $1,500  note  was  discounted  July 
Sd  and  the  $400  note  August  19th,  and  was 
then  asked  the  question,  •'Will  you  tell  just 
what  was  done  when  you  say  they  were  dis- 
counted?" And  he  answered,  *'I  have  the 
duplicate  deposit  tickets  here,  showing  the 
credit  to  the  parties  for  whom  we  discount* 
ed'  them  of  the  proceeds  upon  those  days.** 
Upon  this  evidence  counsel  lay  down  the  le- 
gal proposition,  "The  plaintiff  cannot  claim 
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the  protectloD  of  an  Innocent  parctaaser  of 
said  notes  for  value  before  maturity."  And 
they  say:  "The  bank  parted  with  noth- 
ing of  value  to  the  payee  In  aald  notes,  but 
merely  extended  additional  credit  to  the  aald 
payee.  Until  It  appears  that  aald  credit  was 
used,  and  the  bank  account  drawn  upon  or 
exhausted  by  the  said  payee,  the  bank  has 
parted  with  nothing  of  value."  The  appel- 
late court  declined  to  pass  upon  the  point; 
on  the  ground  that  it  was  not  raised  by 
the  pleas  filed.  The  qnestlon  la,  however, 
treated  by  both  parties  as  before  us.  and, 
while  we  think  there  la  force  In  the  posi- 
tion taken  by  the  appellate  courts  we  shall 
pass  upon  It  as  property  raised.  We  think 
the  authorities  fully  sustain  the  proposition 
that  a  bank  does  not  become  a  purchaser 
of  negotiable  paper  by  discbunting  the  same 
for  one  not  Indebted  to  It  at  the  time,  and 
merely  placing  the  amount  which  the  as* 
algnor  Is  to  recdve  to  his  credit  by  way  of 
depoait  It  Is  well  understood  that  by  a 
general  deposit  in  bank  the  relation  of  debt- 
or and  creditor  merely  la  created  between 
the  bank  and  depositor;  and  if  in  thla  case 
the  bank  only  became  such  a  debtor  to  the 
nibbOT  company,  and  if  that  Indebtedness 
continued  to  exist  at  the  time  of  the  trial, 
it  oould  lave  protected  Itself,  If  .the  defenses 
aet  up  prevailed  against  the  notes,  by  re- 
fusing to  pay  the  deposit,  and  therefore 
could  not  claim  the  protection  of  being  an 
innocent  holder  for  value,  or  if  it  had  paid 
any  part  of  the  deposit  It  would  be  entitled 
to  protection  pro  tanto.  Bank  v.  Blue,  110 
Mich.  81,  67  N.  W.  1106;  Bank  v.  Valen- 
tine, IS  Hun.  417;  Fox  t.  Bank,  30  Kan. 
4U,  1  Pac.  789;  Mann  v.  Bank,  SO  San.  412, 
1  Pac.  679;  Bank  v.  \ewell.  71  Wis.  309,  37 
N.  W.  420;  Dougherty  v.  Bank,  93  Fa.  St. 
227;  Bank  v.  Huver,  114  Pa.  St  216,  6  Ati. 
141. 

The  more  dlfflcnlt  question  here  is,  did  the 
defendants  prove  the  plaintiff  to  be  within 
the  rule  announced  by  merely  showing  that 
no  money  waa  paid  for  the  notes  at  the  time 
of  the  discount,  at  were  they  not  bound  to 
go  further,  and  prove  the  state  of  the  ac- 
count between  the  rubber  company  and  the 
liank?  The  theory  of  appellants  is  that  the 
proof  offered  by  them  showed  prima  fade 
that  the  plaintiff  did  not  become  a  purchaser 
of  the  notes  by  the  discount,  and  that  the 
plelntifl  could  only  claim  the  benefit  of  an 
existing  Indebtedness  by  the  rubber  com- 
pany, or  the  itfubsequent  payment  of  the  de- 
posit by  proving  It  The  position  la  un- 
tenable. The  rule  dedudble  from  the  au- 
thorities on  whldi  the  defense  is  based  Is 
accurately  stated  hi  4  Am.  &  Eng.  Enc.  Law 
<2d  Ed.)  p.  288,  as  follows:  "Where  a  bank 
discounts  paper  for  a  depositor  who  is  not 
In  its  debt,  and  gives  him  credit  upon  Ita 
books  for  the  proceeds  of  such  paper.  It  is 
not  a  bona  fide  holder  for  value,  so  as  to 
be  protected  against  Inflnnltlee  In  the  paper, 


unless,  In  addition  to  the  mere  fact  of  cred- 
iting the  depositor  with  the  proceeds  of  the 
paper,  some  other  and  valuable  consideration 
passes.  Such  a  transaction  simply  creates 
the  relation  of  debtor  and  creditor  twtween 
the  bank  and  the  depositor,  and  so  long  as 
that  relation  continues,  and  the  deposit  Is 
not  drawn  out,  the  bank  Is  held  subject  to 
the  equities  of  prior  parties,  even  though 
the  paper  has  been  taken  before  maturity 
and  without  notice."  The  plaintiff  was  In 
possession  of  the  notes  Indorsed  by  the  payee, 
and  Introduced  them  in  evidence  on  the  trIaL 
That  was  sufficient  prima  fade  proof  that 
it  acquired 'them  bona  fide  for  vahie.  In  the 
usual  course  of  business,  before  matnrl^, 
and  without  notice  of  any  fact  or  circum- 
stance Impeaching  their  validity,  and  that 
it  was  the  owna  of  them,  and  entitled  to 
recover  the  full  amount  due  thereon  against 
the  makers.  On  the  Introduction  of  the 
notes  the  plaintiff,  therefore,  pri^eily  rest- 
ed its  case.  Palmer  v.  Bank,  78  IlL  380; 
Daniel,  Neg.  Inst  |  812.  Possession  of  the 
notes,  indorsed  In  blank  by  the  payee,  was 
prima  facie  evidence  that  the  bank  was 
the  proper  owner  of  them,  and  nothing  abort 
of  fraud— not  even  gross  negUgence,  if  una^ 
tended  with  mala  fides— would  have  been 
suffldent  to  ovenxime  the  effect  fit  that  evi- 
dence, or  to  Invalidate  the  title  thus  shown. 
ColUns  V.  Gilbert,  04  U.  S.  763.  24  U  Ed.  170. 
Both  t^on  principle  and  authority  the  de- 
fendants could  not  overcome  the  prima  facie 
case  thus  made  by  merely  showing  that  the 
original  transaction  between  the  plaintiff  and 
the  payee  did  not  of  Itself,  amount  to  a 
purchase  of  the  notea. 

It  vrlU  be  seen  that  one  of  the  requisites  of 
the  rule  as  quoted  above  Is  that  the  depositor 
Is  not  In  the  bank's  debt  at  the  time  of  tht>  dta- 
count,  and  proof  of  that  fact  would  therefoi-e 
be  necessary  to  bring  a  defeue  within  its 
provisions.  The  defense  here  insisted  upon 
has  received  careful  consideration  by  the 
supreme  court  of  tiie  state  (rf  Kansas  in  the 
sevei-al  cases  above  dted,  and  in  Mann  r. 
Bank,  attpra.  It  was  held  that  mere  evidence 
that  at  the  time  when  such  an  Instrument 
was  discounted  by  a  bank,  the  bank  mordy 
gave  credit  for  tbe  amount  oC  the  instrument 
to  the  person  selling  the  same,  who  had  an 
account  with  the  bank,  without  showing  the 
state  of  the  account  at  that  or  at  any  other 
time,  will  not,  of  itself  and  alone,  prove  that 
the  bank  was  not  a  porchaser  for  value,— the 
court  Buying:  "If  we  should  assume  that 
the  bank  did  not  pay  the  Value  of  the  note 
at  the  time  it  was  discountedi  but  simply  gave 
a  credit  to  the  Champion  Blachlne  CSompany 
therefor,  stlU  there  would  be  nothing  to  show 
whether  at  that  thne  the  bank  owed  the 
Champion  Machine  Company  or  the  machine 
company  owed  the  bank.  The  machine  com* 
pany,  for  anything  Uiat  appears  ia  the  case, 
may  have  owed  the  bank  more  tlutn  f  143  at 
the  time  the  note  was  discounted,  and*  U  It 
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did,  tbe  buk  would  have  obtained  the  note  | 
unaffected  by  the  equities  exlsflng  between  | 
tbe  antecedent  parties  of  which  It  bad  no  no-  j 
tlce.  Draper  t.  Cowles,  27  Kan.  481.  And 
ttie  Ctaamplon  Macldne  Company  may  hare 
eontlnned  to  owe  the  bank  OTer  since."  We 
think  the  defendants  coold  not  claim  that  the 
bank  did  not  become  a  pnrchaaer  of  the  notes 
aned  upon  without  proving,  not  only  that  it 
took  tbe  notes  upon  a  discount,  crediting  the 
payee  with  tiie  amount  as  a  depotit,  but  what 
tbe  state  tbe  account  between  tbe  bonk  and 
the  payee  was  at  tiie  time  of  the  discount 
and  that  the  amount  due  on  that  deposit,  It 
any,  bad  not  been  drawn  out  prior  to  the  trial; 
there  being  no  claim  that  notice  of  the  de- 
fensee  set  up  In  the  special  pleaa  came  to  the 
plaintiff  prior  to  tbe  trial. 

We  do  not  think  It  can  be  said  that  the 
state  of  the  account  between  the  bank  and 
the  payee  of  tbe  notes  was  a  fact  ao  peculiarly 
wttbin  tbe  knowledge  of  the  plaintiff  that  tbe 
bnrdoi  of  proof  should  be  cast  upon  It  Tbe 
defendants,  baring  the  presldoit  of  tbe  bank 
on  the  witness  stand,  could  have  as  readily 
pnred  tiy  him  tbe  state  vlt  the  account  as 
tbey  could  Just  what  was  done  at  the  time 
the  bank  got  the  notes,  by  asking  him  to 
state  the  fact;  or.  If  It  was  necessary  to  proTe 
the  fact  by  the  bank  booka^  they  had  ample 
power  the  process  ot  tbe  court  to  compel 
tbe  prodnctltm  of  tbem  In  court.  The  Judg- 
ment of  the  appelate  court  will  be  affirmed. 
Judgment  affirmed. 

MAGBUDER,  J.  (dissenting).  I  concur  In 
the  views  apressed  In  this  opinion,  except  the 
holding  that  appellants  were  obliged  to  prove 
that  the  amount  of  the  credit  had  not  been 
drawn  out  before  the  trial.  I  cannot  sub- 
•crlbe  to  tbe  correctness  of  this  ruling,  and 
therefore  do  not  agree  to  the  conclusion 
reached.  It  la  claimed  by  the  appellee  that 
It  was  tbe  duty  of  the  appellants  hi  this  case, 
not  merely  to  prove  that  credit  was  given  to 
the  Diamond  Rubber  Company  1^  tbe  ap- 
pdlee  when  tbe  notes  were  discounted,  but 
to  go  further  and  prove  that  tbe  amount  of 
the  discount  as  credited,  was  not  drawn  out 
by  tbe  rubber  company  before  the  beginning 
of  this  suit  because,  when  it  was  drawn  out 
before  notice  to  the  bank  of  the  defense, 
tbe  bank  bad  paid  a  valuable  consIderatioD. 
Under  the  circumstances  of  this  case  such 
proof.  If  It  could  be  made,  should  have  come 
from  the  appellee.  The  officers  of  the  ap- 
pellee bank  could  more  easily  prove  whether 
or  not  the  amount  bad  been  drawn  out  by 
tbe  rubber  company  than  tbe  appellanta  Tbe 
books  of  the  bank  were  within  the  control 
of  the  bank  Itself,  and  not  within  the  control 
of  tbe  appellants.  It  was  difficult  for  tbe  ap- 
pelbints  to  prove  a  negative.  It  Is  true  that, 
when  the  appellee  Introduced  Its  notes  upon 
the  trial  below,  Its  mere  possession  of  them  ! 
Imported  prima  fade  thnt  the  hank  bad  ac-  | 
quired  the  notes  in  good  faith,  for  full  value,  j 
In  the  nsoal  course  of  business,  before  ma-  i 


turlty,  and  without  notice  of  any  drenm- 
stances  Impeaching  their  validity,  and  that 
tbe  bank  was  tbe  owner  of  the  notes  and  enti- 
tled to  recover  the  full  amount  due  thereon. 
The  production  of  the  notes  prima  facie  estab- 
lished the  bank's  case,  and  it  was  entitled 
to  rest  after  such  production.  Daniel,  Neg. 
Inst.  §  812;  Palmer  v.  Bank,  78  111.  380. 
When  notes  are  thus  produced,  nothing  short 
of  fraud,  not  even  gross  negligence.  If  unat- 
tended with  bad  faith,  is  sufficient  to  avert 
the  effect  of  the  evidence  or  to  Invalidate  the 
tlUe  of  tbe  bolder.  CoUins  v.  Gilbert  94  U. 
S.  753,  24  L.  Ed.  170;  Hodson  v.  Glass  Co., 
156  lU.  387.  40  N.  E.  971.  Where  the  maker 
of  the  note  shows  that  It  was  obtained  from 
him  by  fraud,  tbe  burdm  of  proof  Is  shifted 
from  him  to  the  holder,  and  the  latter  must 
show  that  he  acquired  it  In  good  faith,  for 
value,  in  the  usual  course  of  business,  and  In 
such  a  way  as  not  to  create  a  presumption  of 
knowledge  of  Its  Invalidity.  Hodson  v.  Glasai 
Co..  snpra. 

But,  in  tbe  case  at  bar,  although  the  de- 
fendants did  not  offer  to  prove  fraud  In  the 
execution  of  tbe  notes,  yet  they  did. prove, 
under  the  Issue  whether  or  not  the  appellee 
was  purchaser  of  the  notes  In  good  faith,  be~ 
fore  maturity,  for  value,  that  tbe  appellee  ac- 
tually paid  no  money  for  the  notes^  but  mere- 
ly gave  tbe  rubber  company  a  credit  upon  its 
books  for  the  amount  for  which  the  notes 
were  discounted.  When  the  defendants  in- 
troduced this  proof,  it  was  natural  to  assume 
that  the  credit  given  to  tbe  rulAer  company 
on  account  of  the  notes  bad  not  been  paid  by 
the  bank  when  this  action  was  commenced. 
Bank  v.  Newell,  71  Wis.  316,  37  N.  W.  420. 
After  the  proof  thus  made  by  the  s^tpellants^ 
tbe  bank  could  not  be  regarded  as  a  bona 
fide  purchaser  for  value  of  the  notes  rea- 
son of  tbe  mere  discount  and  credit  'the  de- 
fense which  It  was  sought  to  prove  was  sub- 
stantial, and  went  to  tbe  merits,  and  was  suf- 
ficient to  bar  any  recovery  under  the  circum- 
stances. It  was,  therefore,  error  for  the  court 
below  to  refuse  to  receive  evidence  in  sui^ort 
of  tbe  pleas  which  set  up  a  failure  of  con- 
sideration. It  was  within  tbe  dtecretlon  of 
tbe  court  to  require  from  the  appellee  evi- 
dence, If  such  evidence  existed,  that  the 
amount  of  the  credit  bad  been  drawn  out 
prior  to  the  maturity  of  the  notes,  or  prior  to 
the  beginning  of  tbe  present  suit  before  the 
Introduction  of  evidence  by  the  appellants  Im- 
peaching the  consideration  of  the  notes.  If 
appellee  had  produced  such  proof,  tbe  ac- 
tion of  tbe  court  here  complained  of  would 
have  been  correct.  Or,  the  court  might  have 
permitted  tbe  appellants  to  introduce  their 
proof  as  to  the  failure  of  the  consideration, 
and  then  allow  tbe  appellee  upon  rebuttal  to 
show,  if  It  could,  that  tbe  amount  of  the  credit 
had  been  drawn  out  of  the  bank.  But  the 
could  !phould  have  pursued  tbe  one  course  or 
the  other.  .  Bank  v.  Blue.  110  Mich.  81,  67  N. 
W.  1105.  For  tbe  error  thus  Indicated.  I 
think  that  the  judgments  oC  the  appellate- 
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court  and  circuit  court  should  be  reversed, 
and  that  the  cause  should  be  remanded  to  the 
drcnlt  court  tor  further  prooeedlogs. 

aSG  111.  384) 

SELLERS  T.  THOMAS  et  al. 
(Supreme  Court  of  Illinois.   April  17,  1900.) 

CHATTEL    MORTGAOB  —  RECITAL    AS    TO  SB- 
CURITY  IN  NOTE— VALIDITY— APPEL- 
lATE  COURT-JURISDICTION. 

1.  An  action  under  Hurd's  Rev.  St,  1897,  p. 
1614,  providing  for  the  trial  of  the  right  of 
property  in  personal  property,  is  a  ''proceeding 
at  law,"  within  Act  June  2,  1877,  {  8,  as 
amended  by  Act  1887,  proTiding  that  the  appel- 
late court  shall  have  jurisdiction  of  all  matters 
of  appeal  from  the  final  judgments  of  the  coun- 
ty  courts  "in  any  suit  or  proceeding  at  law" 
other  than  criminal  cases. 

2.  Under  Laws  1865,  p.  260,  requiring  that 
"all  notes  secured  by  chattel  mortgage  shall 
state  upon  their  face  that  they  are  so  secured," 
a  chattel  mortgage  is  not  void  hi  the  hands  of 
the  mortgagee,  as  against  an  execution  credit- 
or of  the  mortgagor,  because  of  the  recital  in 
the  note,  simply,  that  it  is  "secured  by  mort- 
gage." 

Appeal  from  appellate  court,  Second  dis- 
trict 

AcUon  by  Sanford  Sellers  against  William 
F.  Thomas  and  others  to  try  the  right  of 
property  in  certain  personal  property.  From 
a  Judgment  of  the  appellate  court  for  defead- 
ants  (85  111.  App.  68),  plaintiff  appeals.  Re- 
versed. 

TbiB  l8  a  proceeding  Instituted  In  the  coun- 
ty court  for  the  trial  of  the  right  of  property 
In  certain  personal  property  and  chattels  un- 
der the  "act  providing  for  the  trial  of  right 
of  property."  etc.,  approved  A^ll  9,  1875,  In 
force  July  1,  1875  (Hard's  Rev.  St.  1897,  p. 
1614).  The  appellees  William  F.  Iliomas  and 
Mattte  A.  ThcHuas  obtained  a  Judgment 
against  David  Sellers  and  Isabel  Sellers.  By 
virtue  of  an  execution  issued  out  of  the  cir- 
cuit court  of  Putnam  county  upon  said  Judg- 
ment, the  sheriff  levied  on  the  personal  prop- 
erty and  chattels  In  question.  The  appellant, 
Sanfcx^  Sellers,  gave  notice  to  the  sheriff,  un- 
der section  1  of  said  act  of  April  9,  1875,  that 
he  claimed  the  property  levied  upon,  and  in- 
tended to  prosecute  his  claim  thereto.  The 
property  was  claimed  by  the  appellant  under 
a  chattel  mortgage  all^d  to  have  been  exe- 
cuted to  appellant  by  said  David  Sellers.  Up- 
on the  trial  before  the  county  court  a  Jury 
was  waived  by  agreement,  and  the  cause  was 
tried  by  the  court.  Judgment  was  rendered 
In  favor  of  the  appellant,  claiming  under  said 
mortgage.  The  defendants  below,  the  execu- 
tion creditors,  who  are  appdlees  here,  took  an 
appeal  from  the  Judgment  of  the  coimty  court 
to  the  appellate  court  The  appellate  court  re- 
versed the  Judgment  of  the  county  court, 
■without  remanding  the  cause.  The  present 
appeal  Is  prosecuted  from  such  Judgment  of 
the  api>ellate  court,  a  certificate  of  importance 
bavlng  been  granted. 

James  E.  Taylor  and  Alfred  R.  greenwood, 
for  appellant  L.  C.  Illnckle  and  Arthur 
Kelthley»  for  appellees. 


MAGRUDER,  J.  (after  stating  the  facts). 
1.  A  motion  was  made  In  the  appellate  court 
by  the  present  appellees,  who  were  tbe  appel- 
lants In  that  court,  to  dismiss  the  appeal  there 
upon  the  ground  that  the  appellate  court  was 
without  Jurisdiction  to  hear  and  determine 
the  cause.  It  Is  claimed  that  the  appellate 
court  was  without  JuriscUctlm  because  sec- 
tion 11  of  the  act  of  April  9,  1S76,  \n  relation 
to  the  trial  of  the  right  of  property,  etc. 
rHurd's  Rev.  St  1897,  c.  140a),  provides  that 
appeals  may  be  taken  to  the  circuit  court  "as 
In  other  cases";  and  for  this  reason  the  con- 
tention Is  made  that  the  present  appellees 
should  have  taken  their  appeal  ttom  the  coun- 
ty court  to  the  circuit  conrt  Instead  of  the  ap- 
pellate court.  Sections  122  and  123  of  the 
act  of  March  26,  1874,  In  relation  to  coanty 
courts,  provide  that  appeals  may  be  taken 
from  final  Judgments  of  the  county  courts  to 
the  circuit  courts  of  their  respective  counties 
In  all  matters,  except  that  appeals  and  writs 
of  error  may  be  taken  and  prosecuted  from 
final  Judgments  of  the  county  court  to  the 
appellate  court  In  proceedings  for  the  con- 
firmation of  special  assessments,  In  proceed- 
ings for  tbe  sale  of  lands  for  taxes  and  spe<^ 
assessments,  "and  In  all  common  law  and  at- 
tachment cases,  and  cases  of  forcible  detainer 
and  forcible  entry  and  detainer."  Section  8 
of  tbe  act  of  Jtme  2.  1877,  in  regard  to  appel 
late  courts,  as  amended  In  1887,  provides  that 
the  appellate  courts  shall  have  Jurisdiction  of 
all  matters  of  appeal  or  writs  of  error  from 
the  final  Judgments  of  the  county  courts  *iu 
any  suit  or  proceeding  at  law,  or  In  chancery, 
other  than  criminal  cases,  not  misdemeanors, 
and  cases  Involving  a  franchise  or  freehold  or 
the  validity  of  a  statute."  Hurd's  Rev.  St 
1807,  pp.  506-527.  Section  8  of  the  appellate 
court  act  repealed  by  Implication  section  122 
of  the  county  court  act  lu  so  far  as  tbe  latter 
section  conflicted  with  It  So,  also.  It  must 
be  held  that  section  8  of  the  appellate  court 
act  repealed  section  11  of  the  act  of  April  9, 
1875,  in  regard  to  tbe  trial  of  tbe  right  of 
property.  Where  there  Is  a  final  Judgment 
of  the  cotmty  court  "In  any  suit  or  proceeding 
at  law  or  In  chancery,"  other  than  the  cases 
already  mentioned,  such  Judgment  may  be 
taken  by  appeal  or  writ  of  error  to  the  appel- 
late court  While  the  present  proceeding  may 
not  be  regarded  as  a  suit  at  common  law,  yet 
It  la  clearly  a  "proceeding  at  law."  Tbe  trial 
of  the  right  of  property,  as  provided  for  In 
the  act  of  April  9,  1875,  Is  merely  another 
form  of  the  action  of  replevin,  without  formal 
pleadings.  The  views  here  expressed  are  sus- 
tained by  tbe  cases  of  Trust  Co.  v.  Trumbull. 
137  III.  146,  27  N.  E.  24.  and  Lynn  v.  Lynn. 
160  III.  307,  43  N.  E.  482.  We  are  therefore 
of  tiie  opIni<Hi  that  an  appeal  lay  In  the  pres- 
ent case  from  the  Judgment  of  the  coimty 
court  to  the  appellate  court,  and  that  tbe  ap- 
pellate court  committed  no  error  In  overruling 
tbe  motion  to  dismiss  the  appeal  for  want  of 
Jurisdiction. 

2.  Tbe  appellant  Sanford  Sellers,  claimed  the 
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property  levied  npoQ  under  the  execatlon  of 
the  appellees,  by  virtue  of  a  chattel  mortgage 
held  by  him,  and  dated  January  4,  1888,  to 
secure  a  prouiiasory  note  for  $834  executed 
by  David  Sellers,  and  payable  in  two  years 
after  date.  The  appellate  court,  in  their 
Judgment  reversing  the  Judgment  of  the 
county  court  without  remanding  the  cause  to 
that  court,  made  a  finding  of  facts  to  the  ef- 
fect "that  the  note  intended  to  be  secured  by 
the  mortgage  bore  upon  Its  face  the  words 
'secured  by  mortgage.'  and  did  not  show  that 
It  was  secured  by  a  chattel  mortgage;  •  •  • 
that  appellee  [appellant  here]  bases  all  his 
claim  to  the  property  on  this  supposed  chat- 
tel mortgage."  In  other  words,  the  ap- 
pellate court,  In  their  judgment,  found  that 
the  note  secured  by  the  chattel  mortgage  in 
question  did  not  show  upon  Its  face  that  It 
was  secured  by  a  chattel  mortgage,  and  upon 
this  ground  held  that  the  mortgage  was  in- 
valid. The  finding  of  facts  by  the  appellate 
court  in  Its  Judgment  is  only  authorized  by 
section  87  when  Its  finding  either  wholly  or 
in  part  of  the  facts  concerning  the  matter  in 
controversy  Is  different  from  the  finding  of 
the  trial  court  Hogan  v.  City  of  Chicago, 
1G8  UI.  551,  48  N.  B.  210.  The  note  in  the 
present  case  recited  that  It  was  "secured  by 
mortgage."  It  would  appear,  therefore,  that 
the  trial  court  held  these  words  to  mean  that 
the  note  was  secured  by  a  chattel  mortgage, 
but,  on  the  contrary,  the  appellate  court  has 
found  that  the  note  did  not  state  uiran  Its 
face  that  It  was  secured  by  a  chattel  mort- 
gage. If  the  finding  embodied  in  the  Judg- 
ment of  the  appellate  court  is  such  a  finding 
of  facts  as  Is  contemplated  by  section  87,  we 
may  Inquire  whether  the  law  has  been  cor- 
rectly applied  to  the  facts,  and  determine 
whether  the  refusal  to  remand  the  cause  was 
proper.  If  it  appears  that  the  law  has  been 
applied  improperly  upon  the  facts  found  by 
the  appellate  court  and  recited  In  Its  final 
Judgment,  it  will  be  the  duty  of  this  court, 
on  review  of  such  question  of  law,  to  reverse 
the  Judgment  of  the  appellate  court.  When 
the  facts  are  found,  it  is  a  question  of  law 
as  to  what  Jadgment  shall  follow.  Hogan  v. 
City  of  Chicago,  supra;  Hawli  v.  Railroad  Co., 
138  111.  37,  27  N.  B.  450.  The  act  of  July  1. 
1895,  entitled  "An  act  to  regulate  the  assign- 
ment of  notes  secured  by  chattel  mortgages, 
and  to  regulate  the  sale  of  property  under 
the  power  of  sale  contained  In  chattel  mort- 
gages," provides.  In  the  first  section  thereof, 
"that  all  notes  secured  by  chattel  mortgages 
shall  state  upon  their  face  that  they  are  so 
secured,  and,  when  assigned  by  the  payee 
therein  named,  shall  be  subject  to  all  de- 
fenses existing  between  .the  payee  and  the 
payor  of  said  notes  the  same  as  if  said  notes 
were  held  by  the  payee  therein  named,  and 
any  chattel  mortgage  securing  notes,  which 
do  not  state  upon  their  face  the  fact  of  such 
security,  shall  be  absolutely  void."  I^ws 
18&5.  p.  200.  In  Hogan  v.  Akin,  181  111.  448, 
55  N.  E.  137,  where  the  act  of  July  1,  1895, 


was  coustrued,  we  held  that  a  chattel  mort- 
gage is  not  void  under  section  x  of  that  act 
for  failure  of  the  note  to  state  upon  Its  face 
that  it  is  secured  by  a  chattel  mortgage,  un- 
less the  note  has  been  assigned.  In  the  case 
at  bar  the  note  had  not  been  assigned,  but 
was  held  by  the  appellant,  the  original  payee 
therein.  Under  this  decision  the  mortgage 
was  good  as  between  the  parties  thereto,  ir- 
respective of  the  question  whether  the  note 
did  or  did  not  recite  upon  its  face  that  It  was 
secured  by  a  chattel  mortgage.  It  Is  there- 
fore Immaterial  whether  the  note  bore  upon 
its  face  the  statutory  requirement  or  not,  the 
provision  of  the  statute  having  reference 
only  to  the  assignment  of  such  notes.  The 
holding  of  the  appellate  court  was  therefore 
wrong,  and  the  law  was  not  properly  applied 
to  the  facts  found  by  that  court  in  its  Judg- 
ment It  Is  contended  upon  the  part  of  the 
ap£>ellant  that  he  took  possession  of  the 
property  before  the  lien  of  the  execution  at- 
tached. The  rule  is  "that  if  the  mortgagee 
actually  obtains  the  possession,  under  a 
clause  in  the  mortgage  permitting  him  to  do 
80,  before  any  other  rights  attach,  as  re- 
spects the  property  he  will  hold  the  same 
position  be  would  If  the  possession  had 
passed  to  him  at  the  time  the  mortgage  was 
given."  Frank  v.  Miner,  50  111.  444.  On 
the  other  hand,  it  was  contended  on  the  part 
of  appellees  that  at  the  sale  under  the  chat- 
tel mortgage  which  took  place  on  April  3, 
1699,  the  appellant,  the  mortgagee,  became 
a  purchase  of  most  of  the  property,  and  that 
the  property  was  permitted  to  remain  on  the 
farm  of  the  mortgagor,  the  same  as  before 
the  sale.  But  we  do  not  deem  It  necessary 
to  pass  upon  these  claims  or  contentions. 
The  recital  in  the  Judgment  of  the  appellate 
court  is  as  to  one  fact  only,  namely,  tliat  the 
note  In  question  did  not  show  upon  its  face 
that  It  was  secured  by  a  chattel  mortgage. 
The  recital  In  the  Judgment  has  no  reference 
to  any  of  the  other  contentions  above  uamed, 
namely,  as  to  whether  or  not  the  mortgagee 
was  a  purchaser  at  his  own  sale,  and  as  to 
whether  or  not  the  property  after  the  sale 
was  permitted  to  remain  in  the  possession 
of  the  mortgagor.  It  will  be  presumed, 
therefore,  that,  aa  to  these  other  questions 
not  mentioned  in  the  recital  contained  In  Its 
Judgment  the  appellate  court  found  the  facts 
the  same  as  the  county  court  found  them; 
and  the  Judgment  of  the  county  court  was  in 
favor  of  the  present  appellant  upon  these 
other  Issues.  "Where  there  Is  a  recital  of 
the  facts  controlling  some  of  the  issues,  ^d 
no  recital  of  facts  as  to  other  Issues,  It 
may  be  presumed  that  the  appellate  court 
found  In  respect  of  the  latter  as  did  the  trial 
court"  Hayes  v.  Insurance  Co.,  125  III.  626, 
18  N.  E.  322;  Hawk  v.  Kalh-oad  Co.,  supra. 

Inasmuch  as  the  appellate  court  Incorrect- 
ly found  the  mortgage  to  be  invalid,  It  erred 
in  entering  a  Judgment  reversing  the  Judg- 
ment of  the  county  court  without  remanding 
the  cause.   Accordingly  the  Judgment  of  the 
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appellate  court  Is  reversed,  and  the  cause  li 

i-emanded  to  that .  coai't,  with  dlrectfone  to 
affirm  the  Judgment  of  the  county  court 
Beversed  and  remanded.  With  directions. 


(186  III.  242) 

McFARLANB  et  al.  T.  CXTT  OF  CHICAOa 
(Snpreme  Oourt  of  nUiK^a.   April  17.  1000.) 

RAILROADS— VIADUCTS— PAVING— ASSBSSUENT 
-ABUTTING  OWNER'S  LIABILITY. 

1.  Where  an  ordinance  authorizing  a  rail- 
road comnany  to  construct  a  Tiaduct,  provided 
tbat  it  Bnould  "maintain  and  keep  in  repair 
the  approaches  thereto,"  It  was  bound  to  main- 
tain and  keep  hi  repair  the  j;>a ring  and  roadway 
on  the  Tiaduct. 

2.  In  an  assessment  for  street  paTing.  it  ap' 
peared  that  a^peilant's  property  abutted  on  the 
street  at  a  pomt  where  it  formed  the  approach 
to  a  Tiadnct  built  b7  a  railroad  under  ao  ordi- 
nance requiring  it  to  maintain  and  keep  in  re- 
pair the  approaches;  the  roadway  being  held 
in  place  some  12  feet  above  the  natural  ground 
surface  of  defendant's  property  by  retaining 
walls.  Held,  that  defendant's  property  was  not 
subject  to  assessment  for  paving  the  street. 

8.  An  ordinance  reciuiring  the  assessmcmt  of 
appellant's  abutting  property  for  paving  a 
street  with  brick,  which  is  already  paved  with 
cedar  blocks  in  very  good  condition,  will  be  de- 
clared Toid  aa  to  defendant,  where  it  does  not 
appear  that  a  brick  pavement  is  reqniied  In 
the  locality,  and  aaotner  piece  of  block  pave- 
ment within  the  limits  of  the  improvement  is 
omitted  from  the  ordinance  without  apparent 
reason  therefor. 

Appeal  from  Oook  county  court;  O.  H.  Gil- 
more,  Judge. 

Proceedings  by  the  city  of  Chicago  to  con- 
firm a  special  assessment  for  a  street  im- 
provement. From  a  judgment  confirming  the 
assessment,  Hugh  McFarlane  and  another  ap- 
peal Beversed. 

This  Is  an  appeal  from  a  Judgment  of  con- 
firmation of  a  special  assessment  entered  by 
the  county  court  of  Cook  county  In  favor  of 
the  city  of  Gblcago  and  against  lots  1,  2,  3,  4. 
5,  10,  and  U,  and  the  E.  %  of  lot  12.  In  the 
subdivision  of  block  55.  except  the  S.  E.  %. 
In  School-Section  addition  to  Chicago,  the 
property  of  Hugh  McFarlane,  and  lot  4,  except 
street,  and  that  part  of  lot  8  lying  west  of  Ca- 
nal street,  in  block  85.  In  Canal  lYustees' 
BubdlThdon  of  the  W.  %  and  so  much  of  the 
S.  E.  ^  as  Ilea  west  of  the  South  Branch  of 
the  cailcago  river,  In  section  21,  township  39 
K.,  range  14,  the  property  of  William  O.  Teg^ 
meyer,  for  the  curbing,  grading,  and  paving 
with  bltrlfled  brick,  and  plastering  curb  walla, 
,of  certain  parts  of  South  Canal  street,  from 
the 'south  line  of  Uie  street-railway  right  of 
way-  of  West  Harrison  street  south  to  a  line 
parallel  with,  and  180  feet  southeasterly  of, 
the  southeasterly  line  of  Lumber  itreet  in 
the  city  of  Chicago.  The  ordinance  for  the 
Improvement  was  passed  by  Qie  ci^  council 
of  the  dty  of  Chicago  on  the  22d  day  of  May, 
1800.  The  petition  was  filed  for  the  special 
assessment  In  the  county  court  of  Cook  coun- 
ty on  tbe  17th  day  of  June,  1899,  and  a  bear- 
ing had  by  the  court  on  the  2Gth  and  27tli 


days  of  September,  1880.  The  ordinance  tor 
the  said  improvement,  betweoi  thB  points 
above  referred  to.  excepted  certain  portions 
of  the  street,  viz.  the  east  half  of  the  road- 
way of  South  Canal  street  from  the  south 
line  of  the  street-railway  right  of  way  on 
West  Harrison  street  to  the  north  curb  Une 
of  Polk  street,  and  the  east  half  (tf  the  road- 
way of  South  Canal  street  from  the  north 
line  ot  West  Twelfth  place  to  the  sonth  line 
of  West  Thirteenth  street,  and  the  roadway 
of  South  Canal  street  from  a  line  parallel 
with,  and  00  feet  south  of,  tbe  south  Une  of 
Wrat' Fifteenth  street  to  the  no'.-th  Une  of 
West  Sixteenth  street  The  property  of  ap- 
pellant Hugh  McFarlane  Is  located  at  the 
southwest  corner  of  Harrison  ■  and  Gsnai 
streets,  part  of  It  (vis.  lots  1,  2,  8,  4,  and  6) 
fronting  east  on  Canal  street  on  the  line  of 
the  proposed  Improvement,  and  was  assessed 
¥729.75.  Running  east  im  Harrison  street 
across  Canal  Street  Is  a  vladnct,  which  crosa- 
es  the  tracks  of  the  C3ilcago.  Burlington  & 
Quincy  Ballroad,  and  connects  with  tbe  bridge 
over  the  river  to  the  down-town  portion  of 
the  city  of  Chicago.  There  la  an  apimxich 
to  this  viaduct  on  Cfuial  street  to  Harrison 
street.  Immediately  in  front  of  McParlane's 
property.  This  approach  forms  a  part  of  the 
street  and  In  front  of  his  pn^rty  the  grade 
of  the  street  is  12  feet  alMve  the  surface  of 
the  surrounding  ground.  This  approach  on 
Canal  street  extends  south  gradually  from  the 
viaduct  at  West  Harrison  street  for  a  distance 
of  300  feet,  when  the  natural  surface  of  the 
street  Is  again  reached.  The  pavement  pro- 
posed by  the  ordinance,  when  It  comes  to  this 
point  on  Canal  street  Is  to  be  laid  on  the 
npi>roach  to  the  Harrison  Street  Viaduct 
Wliere  Canal  street  Intoraects  Polk  street 
there  Is  another  viaduct  extending  easterly 
on  Folk  street  across  the  tracks  of  the  Chi- 
cago. Burlington  ft  Quincy  Railroad,  easterly 
to  a  bridge  over  the  Chicago  river,  which  al- 
so connects  with  the  down-town  district  To 
this  viaduct  there  is  also  an  approach  on  Ca- 
nal street  both  north  and  south  of  Polk  s..eet 
running  up  to  Polk  street  to  meet  the  grade  of 
the  viaduct  which  Is  of  a  similar  nature  to 
the  approach  above  referred  to,  at  Harrison 
street  These  approaches,  both  north  and 
south  of  Polk  street  are  each  about  300  feet 
long,  and  at  the  grade  of  the  viaduct  have  an 
elevation  of  about  12  feet,  then  slope  grad- 
ually to  the  north  and  south  on  Oonal  street 
this  distance  of  about  300  feet  where  the 
ground  grade  of  the  street  Is  again  reached. 
The  proposed  Improvement  provides  for  the 
paving  of  these  approach^  on  Canal  street 
as  well  as  the  approach  on  the  comer  of  Har* 
rison  and  Canal  streets.  These  approaches  are 
filled  in  with  dirt  and  are  held  In  place  by 
retaining  walls  built  on  each  side  of  the  road- 
way, made  of  large  blocks  of  rubble  lime- 
stone, which  hold  the  «itlre  weight  of  the 
flU  between  diem,  upon  which  fill  the  present 
roadway  now  exists.  This  roadway  Is  to  be 
graded,  and  then  paved  wltti  bride  Both  of 
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tbeae  viaducts  and  their  approacbes  were 
bnllt  In  the  year  1S81.  The  viaduct  and  ap- 
proachee  over  Polk  street  were  built  under 
aa  ordinance  granted  by  the  city  of  Chicago 
to  the  Chicago,  Bnrllngton  &  Qulncy  Railroad 
Company,  which  was  passed  by  the  city  coun- 
cU  on  the  20th  of  December,  1880,  which  au- 
thorized the  railway  company  to  construct 
the  viaduct  and  approaches  under  certain  con- 
ditlonB,  and  provided  In  section  3  aa  follows: 
"Sec.  8.  The  permission  and  authority  hereby 
granted  are  upon  the  egress  conditions  that 
the  said  railroad  company  shall  pay,  or  cause 
to  be  paid,  to  the  city  of  Chicago  the  cost  and 
expense  of  constmctlng  and  erecting  a  new 
viaduct  on  Polk  street  over  the  railroad  tracks 
crossing  said  street,  between  Canal  street  and 
the  Polk  Street  Bridge,  together  with  all 
proper  lateral  and  other  approaches  necessa* 
ry  thereto,  the  money  necessary  therefor  to 
be  paid  by  said  company,  as  aforesaid,  aa 
fast  as  required  by  the  city  In  paying  for  the 
construction  of  the  said  viaduct  and  the  lat- 
eral and  other  approaches  thereto,  and  shall 
pnaintaiti  and  keep  the  same  In  repair  with- 
out expense  or  cost  to  the  city'  of  Chicago, 
such  construction,  maintaining  and  keeping 
In  repair  to  be  done  pursuant  to  the  direction 
of  the  city  council,  under  the  supervision  of 
the  commissioner  of  public  works;  and  the 
permission  and  authority  hereby  granted  are 
upon  the  further  express  conditio^  that  the 
said  railroad  company  shall  pay  to  the  city 
of  Oilcago  the  expense  of  constructing,  erect* 
lug.  maintaining  and  keeping  In  repair  via- 
ducts OTer  any  of  Its  tracks  oo  any  street  or 
streets  crossed  by  Its  tracks,  except  said  Polk 
street  above  provided  for,  with  proper '  ap- 
proaches thereto,  as  the  city  council  may 
from  time  to  time  require:  provided,  however, 
that  when  any  such  viaduct,  except  said  Polk 
atreet  viaduct  above  provided  for,  cannot  be 
constructed  across  the  tracks  of  said  rail- 
road company  without  crossing  the  track  or 
tracks  of  some  other  railroad  company  or 
companies,  the  said  Chicago,  Burlington  and 
<2nincy  Railroad  Company  shall  only  be  obli- 
ged to  Join  such  other  railroad  company  or 
companies  in  paying  the  expense  of  erecting, 
constructing,  maintaining  and  keeping  in  re- 
pair such  viaduct  and  approaches,  and  to 
pay  its  fair  proportion  ot  such  expense  as 
Ijetween  it  and  such  other  company  or  com- 
panlM;  and  If  such  other  railroad  company 
or  comiianles  shall  not  join  said  Chicago,  Bur- 
lington and  Qulncy  Railroad  Company  in  pay* 
ink  said  expenses,  then,  when  the  proportion 
of  said  other  company  or  companies  shall  be 
otherwise  provided,  the  said  Chicago,  Bur* 
lington  and  Qulncy  Railroad  Company  shall 
pay  what  would  be  its  fair  proportion  of  said 
expense  in  case  such  other  company  or  com- 
nles  should  Join  with  it  in  the  payment  of 
said  expenses  as  aforesaid.  Said  viaduct  or 
Tiadncts,  and  approaches  thereto,  to  be  con- 
stmcted  according  to  the  plans  and  speclQca- 
tlona  of  the  department  of  public  works.  Said 
caifcago,  Burlington  and  Quiucy  Railroad 


Company  shall  fnmish  sufficient  outlets  for 
the  private  property  bounded  by  Harrison, 
Twelfth,  Beach  streets  and  the  South  Branch 
of  the  Chicago  river."  Jouth  Canal  street, 
from  Lumber  street  to  the  river,  on  the  side 
of  the  property  of  William  O.  Tegtmeyer,  as 
appears  from  Qie  record,  is  now  paved  with  a 
cedar-block  pavement,  In  good  condition;  hav- 
ing been  laid  only  about  four  years.  His  as- 
sessment was  $750.  The  court  confirmed  the 
assessment  against  McFarlane  and  Tegtmey- 
er, and  they  have  appealed  to  this  court,  and 
ask  a  reversal  of  the  Judgment 

Smoot  &  Eyfer,  for  appellant  Hugh  McFar- 
lane. Lackner,  Butz  &  Miller,  for  appellant 
William  O.  Tegtmeyer.  Charles  M.  Walker, 
Corp.  Counsel,  and  Armand  F.  Teefy,  Asst 
Corp.  Gonnsel.  for  appellee. 

PER  CURIAM.  It  is  first  contended  that 
the  court  erred  In  holding  that  the  pn^rty 
of  appellants  should  be  assessed  for  the  pav- 
ing of  the  approaches  to  the  Polk  Street  and 
Harrison  SIreet  Viaducts.  The  evidence 
shows  that  within  the  limits  of  the  Improve- 
ment provided  by  the  ordinance  there  are 
three  approaches  leading  to  the  viaducts  on 
Canal  street,  which  extend  east  and  west  on 
streets  Intersecting  Canal  street  One  of  the 
approaches  Is  at  the  north  end  of  the  Improve- 
ment on  Canal  atreet,  and  leads  up  to  the 
viaduct  on  Harrison  street  The  other  two 
approaches  lead  up  to  the  viaduct  on  Polk 
street  These  approaches  are  each  about  300 
feet  long.  They  are  the  full  width  of  the 
pavement  and  are  supported  by  retaining 
walls  of  stone  masonry,  making  about  900 
lineal  feet  of  pavement  upon  the  approaches, 
for  which  Appellants  Insist  they  should  not  be 
assessed.  Section  1  of  the  foregoing  ordi- 
nance of  the  city  of  Chicago,  passed  Decem- 
ber 20,  18S0,  granted  permission  to  the  Chi- 
cago, Burlington  &  Qulncy  Railroad  Company 
to  construct  tracks  between  West  Harrison 
street  and  West  Twelfth  street.  By  section 
3  of  this  ordinance  the  privileges  granted  by 
section  1  were  "upon  the  express  conditlonB 
that  the  said  railroad  company  shall  pay,  or 
cause  to  be  paid,  to  the  city  of  Chicago  the 
cost  and  expense  of  constructing  and  erecting 
a  new  viaduct  on  Polk  street  over  the  rail- 
road tracks  crossing  said  street,  between  Ca- 
nal street  and  the  Polk  Street  Bridge,  together 
with  all  proper  lateral  and  other  approaches 
necessary  thereto,  the  money  necessary  there- 
for to  be  paid  by  said  company,  as  aforesaid, 
as  fast  as  required  by  the  city  in  paying  for 
the  construction  of  said  viaduct  and  the  lat- 
eral and  other  approaches  thereto,  and  shall 
maintain  and  keep  the  same  In  repair  without 
expense  or  cost  to  the  city  of  Chicago,  such 
construction,  maintaining  and  keeping  In  re- 
paid to  be  done  pursuant  to  the  direction  of 
the  city  council."  It  was  further  provided  In 
this  section  that  "the  permission  and  authori- 
ty hereby  granted  are  upon  the  further  ex- 
press condition  that  the  said  railroad  company 
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Shall  par  to  the  «lty  of  Chicago  the  expense 
of  constructing, .  erecting,  malnt^ning  and 
keeping  In  repair  viaducts  over  any  ot  its 
tracks  on  any  street  or  streets  crossed  by  Its 
tracks,  except  said  Folk  street  above  provided 
for,  with  proper  approaches  thereto,  as  the 
dty  council  may  from  time  to  time  require." 
There  was  also  a  further  proviso  that,  when 
any  such  viaduct  could  not  be  constructed 
across  the  tracks  of  said  railroad  ccunpany 
without  crossing  the  track  or  tracks  of  some 
other  railroad  company,  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company  should  only 
be  obliged  to  Join  such  other  railroad  com- 
pany In  paying  the  eq^ense  of  erecting,  con- 
structing, maintaining,  and  keeping  in  repair 
soch  viaduct  and  ite  approaches,  which  were 
to  be  constructed  according  to  the  jilans  and 
speclflcatlons  of  the  department  of  public 
works.  In  other  words,  In  consideration  that 
the  railroad  ccHupany  should  construct,  main- 
tain, and  keep  In  r^nir  these  viaducts  and 
approaches,  the  ctly  council  granted  to  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany the  right  to  lay  Its  tracks  In  certain 
places  named  In  the  ordinance.  The  object 
of  the  city  was  to  protect  Itself  from  erecting 
or  maintaining  these  viaducts  and  approaches, 
by  reason  of  the  concessions  granted  to  the 
railroad.  The  evidence  t^s  to  show  the 
viaducts  and  approaches  were  constructed  In 
1881,  and  paved  with  cedar  blocks  by  the 
railroad  company  at  that  time.  The  word 
''approaches"  must  be  held  to  Include  the  re- 
taining walls,  the  filling  with  dirt,  and  the 
paving  and  roadway,  suitable  for  the  use  for 
which  It  was  Intended.  This  construction  of 
the  ordinance  is  further  sustained  by  the  fact 
that  when  the  approaches  were  first  con- 
structed the  pavement  was  not  made  by  the 
property  owners,  but  by  the  railroad  com- 
pany. The  ordinance  says  the  railroad  com- 
pany "shall  maintain  and  keep  In  repair  the 
approaches,"— not  some  particular  portion 
thereof,  but  the  whole  structure,  and  without 
expense  or  cost  to  the  city  of  Chicago.  As 
counsel  for  aroellants  suggest,  just  as  the 
word  "iHidge"  would  Include  the  floor  or  road- 
way, so  "approach"  must  Indnde  the  pave- 
ment and  roadway  thereof. 

The  case  of  Hayes  v.  Railroad  Co.,  9  Hun. 
68,  seems  to  be  in  point  There  an  action  was 
brought  by  Thomas  Hayes  against  the  New 
Tork  Oentral  &  Hudson  River  Rsllway  Com- 
pany for  Injuries  received  by  him  by  being 
thrown  from  his  wagon  on  the  north  ap- 
proach of  the  bridge  crossing  fbe  defendant's 
tracks  at  West  Albany.  Upon  condition  that 
the  railroad  company  would  maintain  the 
bridge,  pennlsslon  had  been  given  to  con- 
struct this  bridge  over  the  crossing  at  West 
Albany,  and  the  bridge  was  constructed  and 
maintained  by  the  defendant  There  were 
approaches  to  the  ends  of  the  bridge,  which 
sloped  up  to  them,  and  the  surface  of  one  of 
these  approaches  was  out  of  repair,  berause 
of  which  plaintiff  was  Injured.  It  was  con- 
tended by  the  railroad  company  that  the  obli- 


gation to  construct  and  maintain  the  bridge 
did  not  include  the  maintenance  of  the  ap- 
proaches, but  the  court  held  that  the  ap- 
proaches were  a  necessary  part  of  the  bridge; 
that  the  railroad  company  could  hardly  be 
permitted  to  erect  a  bridge,  and  not  construct 
the  means  of  reselling  It,  and  that  in  under- 
taking to  build  the  bridge  they  undertotA  to 
make  It  accessible;  and  that  what  they  un- 
dertook to  construct  they  should  malnt^  In 
repair.  It  was  further  contended  by  the  rail- 
road company  that,  even  though  they  might 
be  obliged  to  maintain  the  approaches,  the 
malntraiance  did  not  apply  to  the  surface  of 
the  roadway,  and  that  this  should  be  kept  In 
order  by  the  commissioner  of  highways;  but 
the  court,  following  the  case  of  Railway  Co. 
V.  Dale,  8  EL  &  BL  836,  held  that  maintain- 
ing the  bridge  included,  not  only  the  sub- 
structure and  the  support  of  the  approaches, 
but  the  roadway  as  weU.  In  the  case  of  Rail- 
way Co.  V.  Dale,  8  BL  &  BL  836,  above  re- 
ferred to,  the  same  Question  arose.  In  that 
case  a  railroad  company  had  carried  a  road 
over  the  railway  by  a  bridge,  and  had  con- 
structed approaches  of  earth,  with  embank- 
ments to  suppOTt  the  same.  The  depth  of 
the  earthwork  and  embankment,  measuring 
from  the  surface  of  the  former  road,  was 
about  15  feet  on  one  side  of  the  bridge,  and 
about  21  feet  on  the  other.  The  bridge  and 
the  approaches  were  constructed  pursuant  to 
a  special  statute,  and  pursuant  to  this  statute 
notice  was  given  to  the  railway  company  to 
put  the  bridge  and  approaches  In  good  condi- 
tion and  repair.  The  order  was  not  compiled 
with,  and  the  question  arose  as  to  whether 
or  not  the  railway  company,  under  this  par^ 
ticular  act,  was  obligated  law  to  maintain 
In  repair  the  whole  of  said  road,  or  what 
part  thereof.  The  phrase  of  the  statate 
which  Imposed  the  duty  upon  the  railway 
company  Is  that  "such  bridge,  with  the  Imme- 
diate approaches,  and  all  other  necessary 
work  connected  therewith,  shall  be  construct- 
ed and  at  all  times  thereafter  maintained  at 
the  expense  of  the  company."  Lord  Camp- 
bell, C.  3.,  says  that  It  is  clear  that  this 
section  creates  the  obligation  for  which  the 
respondent  contends.  "I  cannot  imagine  lan- 
guage more  conclusively  creating  an  obliga- 
tion. What  Is  to  be  dme  In  the  first  Instance? 
It  Is  said  that  the  act  distinguishes  betwera 
a  structure  and  a  superstructure,  but,  dearly, 
the  obligation  which  it  Imposes  Is  not  dis- 
charged by  merely  putting  in  arches.  The 
work  must  be  completed  so  as  to  be  fit  for  the 
passage  of  carriages.  Till  then,  the  act  Is 
not  compiled  with.  *  •  •  But  when  con- 
structed It  is  to  be  maintained,  and  the  road 
as  well  as  the  superstructure  was  to  be  made. 
There  Is  no  Inconvoilence.  On  the  cohtruy, 
the  Inconvenience  would  be  the  other  way, 
if  different  bodies  had  to  maintain  the  bridge 
and  the  road."  Under  the  ordinance  grant- 
ing permission  to  the  Chicago,  Burlington  & 
Quincy  Ratlrosd  Company  to  construct  tracks 
between  West  Harrison  and  West  Twelfth 
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streets  Ml  the  express  conditkms  that  the  rail- 
rosd  company  ahotdd  pay  the  expense  of  con- 
strnettng  and  erecting  the  vladact  on  Polk 
street,  with  all  proper  latexals  and  approaches 
necessary  thereto,  and  all  vladncts  over  Its 
tradu,  and  of  maintaining  and  keeping  In  re- 
pair such  ^aducta  and  approachei,  It  was  the 
duty  of  that  railway  company,  or  other  rail- 
roads, aa  proTlded  In  the  ordinance,  to  pave 
the  approadies  on  Canal  street  to  the  Polk 
Street  and  Harrison  Street  Vladncta;  and  It 
was  error  to  asBOsii  the  appellants*  properly 
for  the  paving  of  these  approaches,  as  held 
by  this  court  In  Commlngs  v.  City  of  Chicago, 
141  lU.  563.  38  M.  B.  85^ 

It  Is  also  urged  Oiat  the  ordinance  for  the 
improvement  nnreaionable,  oppressive,  and 
▼old.  for  the  reason  that  It  provides  for  re- 
paving  with  bride  that  portltm  of  Sontfa  Canal 
street  between  the  southeasterly  line  of  Lum: 
ber  street  and  the  South  Branch  of  the  Chi- 
cago river,  now  well  and  snffldently  paved. 
It  appears  ffttm  the  record  that  that  portion 
of  South  Canal  street  between  the  southeast- 
erly line  Q/t  Lumber  street  and  a  point  180 
fMt  sontheasteriy  of  that  line  Is  that  p<»tl(» 
tit  South  Canal  street  lying  between  the  south- 
eastwly  line  of  Lumber  street  and  the  river, 
and  onbraces  the  whole  Canal  street  frontage 
of  appellant  Tegtmeyw^  property.  It  also 
appears  that  pntlon  of  South  Canal  street  Is 
now  paved  with  a  cedar-block  pavement,  and 
Is  In  veiy  good  ctmdltlon,  being  put  down 
about  four  years  ago;  that  Tegtmeyer's  prop- 
erty Is  not  accessible  from  South  Canal 
street,  on  account  of  the  aKunach  to  the 
bridge;  that  access  to  his  property  la  wholly 
from  Lumber  street  It  further  lyppeara  that 
another  portion  of  South  Canal  street— a  via- 
duct—within  the  limits  of  this  improvement, 
and  extending  about  a  block  and  a  half, 
paved  with  wooden-block  pavement.  Is  omit- 
ted from  the  proposed  improvement  by  the  or- 
dinance In  question.  Why  It  Is  excepted,  does 
not  appear.  The  180  feet  frtHO  Lumber  street 
to  the  river,  to  which  appellant  T^rtmeyer 
objects,  Is  the  south  end  of  the  proposed  pave- 
ment It  Is  not  denied  but  that  this  cedar- 
block  pavement  along  the  frontage  of  Tegt- 
meyer's property  was  In  good  condition  when 
the  ordinance  was  passed,  and  at  the  time 
of  the  trial.  Is  It  not  unreasonable  to  compel 
him  to  pay  for  a  brick  pavement  when  there 
Is  a  gooid  pavement  along  the  frontage  of  his 
pn^terty.  which  has  been  In  use  only  about 
four  years,  and  when  It  appears  that  another 
piece  of  blodE  pavement  wltbln  the '  limits 
of  the  Improv^nent  is  omitted?  There  is 
nothing  In  the  evidence  showing  that  a  brick 
pavement  is  required  in  this  particular  local- 
ity, or  that  It  la  a  better  pavement  than  block 
pavement  or  that  the  block  pavement  Is  In 
bad  condition.  It  appears  to  us  tbat  the  or- 
dinance In  this  case  imposes  an  unreasrai- 
able  burden  on  appellant  Tegtmeyer,  by  com- 
pelling him  to  pay  for  a  brick  pavement  when 
there  Is  a  good  cedar-block  pavement  which 
has  only  been  laid  about  four  years,  and  Is  In 


good  condltkm.  In  the  case  of  Hawes  v.  City 
of  Chicago.  168  HI.  ess,  42  N.  E.  373.  SO  L.  K. 
A.  22S,  this  court  reversed  a  Judgment  of  the 
county  court  of  Cook  county  confirming  a  spe- 
dal  assessment  which  provided  for  the  lay- 
ing of  a  cement  sidewalk,  because  the  owner 
of  the  property,  about  six  months  btf  ore.  ha\l 
put  down  a  plank  sidewalk  in  accordance 
with  an  «der  of  the  common  coundl  of  the 
fAty  of  Chicago,  and  which  was  shown  to  be 
In  good  condition  at  the  time  of  the  passage 
of  the  ordlnuice  for  the  cement  i^ewalk. 
We  there  said  (page  667.  158  IIL.  page  374. 
42  N.  E.,  and  page  226.  30  L.  B.  A.):  "An 
ordinance  must  he  reasonable,  and  If  it  is 
unreasonable,  unjust,  and  cq^ressive,  ttie 
courts  will  bold  it  hivalid  and  v<^.  City  of 
Chicago  V.  Rumpir.  4&  III.  90;  Tngman  v. 
aty  of  Chicago,  78  HL  405.  The  question  of 
the  reasonableness  or  unreascmabteneeB  (tf  a 
munldpal  ordinance  Is  one  for  the  dedslon  of 
the  court  and  in  detmnlning  that  qnestlon 
the  court  will  have  regard  to  all  the  existing 
drcumstances  or  contemporaneous  conations, 
the  objects  sought  to  be  obtained,  and  tiie 
necessi^  w  want  of  necessity  toe  its  adop- 
ti(m.  Toledo,  W.  ft  W.  By.  Co.  v.  City  ot 
JacksonviUe,  67  Dl.  87;  Olty  of  lAke  View 
V.  Tate,  ISO  HL  217,  27  N.  B.  791,  6  L.  B.  A. 
268;  1  DiU.  Mon.  Corp,  {  327."  So  far  as  the 
ordinance  affects  the  property  of  Tegtmeyw. 
It  Is  unreasonable  and  (^presslve,  and  conse- 
quently void.  The  Judgment  of  confirmation 
OS  to  the  proper^  of  appellants,  Hqgh  McFar- 
lane  and  William  O.  Tegtmeyer,  wlU  be  re- 
versed, and  the  cause  will  be  remanded.  Be- 
versed  and.  remanded. 


C186  III.  SH) 

CLARKE  et  al.  v.  CITY  OP  CHICAQO. 

(Supreme  Court  of  UHnois.   April  17.  1900.) 

UDNICIPAIi  CORPORATIONS— LOCAL  IMPROVE- 
MENTS—A  SS  ESSM  BN  T  S— VALIDITY . 

1.  Act  June  14,  1897,  9  7,  provides  that 
where  a  proposed  improTemeut  is  to  be  paid 
for  by  special  assessment  the  board  of  local 
improTemeDta  shall  adopt  a  resolution  describ- 
ing the  improTement  and  fixing  a  time  for  a 
public  bearing  on  the  necessity  and  estimated 
cost  thereof,  and  requires  that  the  engineer's 
itemized  estimate  be  made  a  part  of  the  record 
of  the  resolution.  Section  8  provides  that  aft- 
er such  public  hearinr  the  board  shall  adopt  a 
new  resolution  ahandoDing,  modifying,  or  ad- 
hering  to  the  proposed  improvement  and,  if  it 
be  not  abandoned,  that  toe  board  shall  cause 
aa  orthuance  therefor  to  be  prepared  and  sub- 
mitted to  the  council,  fffld,  where  a  resolution 
proposing  a  street  Improvement  to  cost  $%,S00 
was  properly  passed,  that  a  subsequent  resolu- 
tion to  talie  the  i^ace  thereof,  proposing  the 
same  improvement  hut  at  a  coat  of  f29,000. 
passed  without  a  public  hearing  being  granted 
thereon,  or  an  itnnlsed  estimate  being  made 
therefor,  was  void. 

2.  Act  June  14,  1897,  {  9,  provides  that  the 
recommendation  of  the  board  of  local  im- 
provements "shall  be  prima  facie  evidence  that 
all  the  preliminarv  requirements  of  ■  the  law 
have  been  complied  with,  end.  if  a  variance  be 
shown  on  proceedings  in  court  it  shall  not  af- 
fect the  validity  of  the  proceedings,  unless  the 
court  deem  the  same  willful  or  substantial." 
ffeld,  where  a  resolution  recomni«iding  a  pm- 
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powd  street  improTement  showed  on.  Its  face 
that  an  itemizea  estimate  of  the  cost  thereof 
had  not  been  made  for  aubnUssion  to  interested 
property  holders,  as  req aired  by  section  7  of 
the  act,  that  the  resolution  shoved  a  **8ubstan- 
tial"  variance  from  the  reQuiremrats  of  the 
law,  and  was  void. 

3.  Where  a  valid  resolution  of  the  board  of 
local  improvements  recommending  a  proposed 
street  improvement  to  cost  $25,500,  and  an  of^ 
dlnance  of  the  council  authorizing  the  levy  of 
assessments  therefor,  wore  vacated,  and  rii- 
other  resolution  and  ordinance  were  passed  in 
Hen  thereof,  authorizing  the  same  improve- 
ment, bnt  at  a  cost  of  $4,000  more,  objections 
to  the  validity  of  the  second  ordinance  for  the 
want  of  the  preliminary  bearing  on  the  ques- 
tion  of  the  estioiate,  required  by  Act  June  14, 
1897,  I  7.  cannot  be  cured  by  a  motion,  made 
at  the  hearing  to  confirm  the  assessment  levied 
thereunder,  to  reduce  the  assessment  to  the 
amount  named  in  the  first  ordinance,  since,  the 
ordinance  being  Invalid  for  want  of  the  requir- 
ed preliminary  hearing,  thv  conrt  had  no  Juris- 
diction to  entertain  any  proceeding  based  uiere- 

OE. 

Appeal  from  Oot^  i»iuity  court;  O.  N. 
Carter,  Jud^. 

ProceediKgs  by  the  city  of  Chicago  to  con- 
firm a  special  assessment  levied  for  street  im- 
provemeats.  From  a  judgment  coufirmlog 
tiie  BSseBsment,  Eliot  O.  Clarke  and  othos 
appeal.  Reversed. 

Tblfl  Is  an  appeal  from  a  judgment  of  the 
cotmty  court,  rendered  on  October  12,  1899, 
confirming  a  special  asuasment  levied  for  the 
purpose  of  carblng,  grading,  and  paving  Cly- 
bonm  avenue  from  the  north  curb  line  of 
Division  street  to  the  north  line  of  Nortb  ave- 
nue, In  the  city  of  Chicago.  On  Decemba  27, 
189S,  there  was  a  regular  meeting  of  the 
board  oS  local  Improvements  In  tbe  dty  of 
Chicago,  at  wbldi  a  resolution  vai  adopted 
for  the  malEing  of  tbe  local  improvement 
above  referred  to.  Tbe  restdutlon  thus  ^opt* 
ed  on  December  27,  189S,  gave.  In  tbe  body 
of  It,  tbe  estimate  Of  the  cost  of  tiie  lmi»ove- 
ment  made  by  the  city  engineer  as  being  |25,- 
600,  and  provided  that  Wednesday,  January 
18,  at  3  o'clock  p.  m.,  at  room  400,  In 
tbe  city  ball,  should  be  fixed  as  the  time  and 
place  for  public  consideration  of  said  resolu- 
tion. There  was  a  regular  meeting  of  the 
board  on  January  18, 1809,  at  the  place  afore- 
said, and  a  public  bearing  was  then  and  there 
had  upon  the  prti^Mised  Improvement  In  ac- 
cordance with  tbe  notices  posted  and  mailed 
for  the  same.  On  February  9,  1889.  there 
was  an  adjourned  meeting  (tf  said  board,  at 
which,  on  recommendation  of  the  superin- 
tendent of  streets,  a  resolution  was  adopted 
that  said  local  Improvement  be  made  and  ad- 
hered to  pursuant  to  prlw  resolutions  there- 
tofore passed  by  the  board.  On  March  6, 
1999,  an  ordinance  was  passed  by  tbe  city 
coundl  providing  for  said  Improvement,  and 
that  the  cost  of  the  same  sbould  be  raised  by 
special  assessment  On  April  8,  1899,  a  peti- 
tion was  filed  In  the  county  court  of  Cook 
county,  asking  for  the  levying  of  a  special  as- 
sessment for  said  Improvement  to  vhlcb  peti- 
tion was  attached  a  certified  copy  of  said  ordi- 
nance of  Uareb  9,  1889;  and  attached  to 


said  petition  and  ordinance  were  the  recom- 
mendation of  the  board  at  local  Improvemmts 
that  the  tmimivanait  be  made,  and  the  esti- 
mate of  the  dty  engineer  and  engineer  of  the 
board,  estimating  tbe  cost  ot  tbe  ImiHnvement 
at  9^,S0O,  which  estimate  was  Itemized. 
Section  2  of  tbe  ordinance  of  March  6,  1699, 
approved  the  recommendatJm  of  the  board 
of  local  In^rovements  and  tbe  estimate  of  tbe 
cost  of  tbe  Improvement  so  made  by  tiie  en- 
gineer of  said  board.  On  tb»  same  day,  April 
8,  1889,  the  court  entered  an  order  that  one 
John  A.  May  be  directed  to  make  an  aasess- 
ment  of  the  cost  of  tbe  Improvement  upmt  tbe 
dty  and  the  property  specially  benefited  by 
the  improvement  and  also  on  the  same  day 
made  an  order  that  the  Chicago  Democrat 
be  deslg^ted  as  the  newspaper  tor  tbe  pnUl- 
cation  of  tbe  special  assessment  notice.  Tbe 
petition,  so  filed  on  April  8,  1888i  with  the 
ordinance  ot  Mardi  8^  1889,  and  the  recom- 
mendatkm  of  the  board  of  local  improve- 
ments, and  the  ortlmate  of  the  cost  of  the 
improvement  at  |2&,B00  tiiereto  attadied,  re- 
mained pending  and  undisposed  of  untU  Sep- 
tember 12,  1898.  On  the  latter  day.  to  wit, 
September  12.  189%  the  court  nude  an  order 
that  all  judgments  of  confirmation  theretofore 
entered  hi  said  proceeding  riiaU  be  vacated 
and  set  adde,  and  the  assessment  TtAl  with- 
drawn, and  tbe  petition  for  tbe  assrasment  be 
dismissed.  Tbe  above  facts  appear  fnnn  the 
testimony  Introduced  In  tbe  present  proceed- 
li^  by  the  petltlcmer,  tiie  dty  of  Chicago,  and 
also  by  tbe  present  appdlanta,  tbe  objecting 
property  owners.  During  the  period  between 
April  8,  1808,  and  September  12,  1889,  while 
tbe  petltUn  for  a  q>edal  assenment  to  pay 
the  cost  of  the  aald  improvement  estimated 
at  $2S,600,  was  pending,  a  new  petltlim  tar  a 
special  assessment  to  pay  tor  the  same  im- 
provement estimated  at  a  cost  ot  $28,600,  mw 
filed,  which  petition  was  tbe  one  in  pursuance 
of  which  tbe  judgment  here  appealed  from 
was  rendered;  and  the  proceedings,  precedhig 
the  filing  of  tbe  said  petition,  which  was  filed 
on  June  17, 1898,  and  following  the  filing  of 
tbe  same,  were  as  follows:  On  Blay  17,  1889, 
there  was  a  regular  meeting  of  the  board  tjit 
local  improvements  of  tbe  dty  of  Chicago^  at 
which  the  following  resolution  was  adopted: 
"Whereaa  on  the  27th  day  of  December,  1888, 
a  resolution  was  adopted  by  the  board  of  local 
improvouents  providing  for  the  Improvement 
of  Clyboum  avenue  ftvm  the  north  curb  line 
of  Division  street  to  the  norOi  line  of  North 
avenue,  which  said  resolution  was  based  upon 
an  estimate  made  by  the  dty  ens^e^;  and 
whereas,  afterwards,  to  wit  a  public  meet- 
ing was  had  upon  this  proposed  Improvement 
In  accordance  with  the  statute;  and  whereas, 
at  said  public  bearing  It  was  decided  by  the 
mid  board  to  proceed  witb  tbe  said  Improve- 
ment, and  a  resolution  was  adopted  accord- 
ingly, and  in  accordance  therewith  an  ordi- 
nance was  sent  to  the  dty  council  and  duly 
passed,  and  a  petition  has  been  filed  In  tbe 
county  court  for  the  confirmation,  praying 
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tint  steps  msT  be  taken  to  conflnn  said  as- 
acament;  and  whereas,  since  tbe  passage  of 
said  ordinance  and  the  fiUng  of  such  petition 
tite  inlces  of  latwr  and  material  have  so  In- 
mued  that.  In  the  optnl<m  of  the  engineer 
of  the  board  of  local  Improvements,  tbe  hn* 
proTement  cannot  be  constructed  for  the 
amount  estimated;  and  whereas,  In  the  opin- 
ion of  the  said  board,  this  improTement  should 
be  made:  It  Is  therefore  reaolTed,  that  the 
petition  now  pending  in  the  countj;  court  pro- 
Tldlng  for  this  Improvement  be  dismissed,  and 
that  the  city  engineer  and  tbe  engineer  of  the 
board  ot  tocal  Improvements  be  directed  to 
prepare  a  new  estimate  for  the  above  Im< 
provement,  and  that  a  new  ordinance  be  pre- 
pared and  sent  to  ttie  city  council  providing 
for  thifl  Improvement,  In  accordance  with  the 
new  estimate,  pursuant  to  the  original  resolu- 
tfon  heretofore  adopted."  On  May  22,  1899, 
the  board  of  local  improvements  submitted  to 
the  common  council  of  the  dty  a  written  rec- 
ommendation for  the  Improvement  ot  Cly- 
boum  avenue.  In  Chicago,  from  the  north  curb 
line  ot  DlvMon  street  to  tbe  north  curb  line 
of  North  avenue,  submitting  therewith  an 
aidlnance  for  the  said  Improvement,  togettw 
wltti  an  estimate  of  the  cost  thereof,  and 
recommending  the  passage  of  said  ordinance 
and  the  making  of  said  Improvement  Attach- 
ed to  the  latter  ordinance,  which  was  passed 
<m  May  22,  1899,  was  an  estimate  of  tiie  cost 
of  tiie  Improvement,  signed  by  the  city  en- 
gineer and  engineer  of  the  board  of  local  Im- 
provements. Tbe  latter  estimate,  which  was 
dated  May  22,  1S0»,  fixed  tbe  cost  of  the  Im- 
provement at  $29,600.  Section  2  ctf  tbe  ordi- 
nance ot  May  22, 1899,  approved,  of  tbe  recom- 
mendation of  tbe  board  dated  May  22,  1899, 
and  also  the  estimate  of  tbe  cost  of  tbe  im- 
Iffovement  at  ¥29,600.  On  June  17,  1860,  the 
resent  petltl(m  was  filed  by  the  city  of  Chi- 
cago In  the  county  court  of  Cook  cotmty, 
praying  for  the  confirmation  of  a  special  as- 
sessment for  the  purpose  of  curbing,  grading, 
and  imvlng  that  portion  of  Clybourn  avenue 
above  mentioned,  to  which  petition  was  at- 
tached a  certified  copy  of  said  radlnance  of 
May  22,  1890,  togetber  with  the  recommenda- 
tion of  the  board  of  that  date,  and  the  Item- 
ized estimate  of  tbe  cost  ot  the  Improvement, 
fixing  the  cost  of  said  Improvement  at  $29,- 
500.  On  June  19. 1899,  the  court  ordered  that 
John  A.  May  be  directed  to  make  a  true  and 
Impartial  assessment,  etc.  On  July  29,  1899, 
the  verified  assessment  roll  was  filed.  On 
Ai^B^ust  to,  12,  and  16.  1899,  objections  to  the 
conisrmatlon  of  the  assessment  were  filed  by 
tbe  present  appellants  as  to  the  pn^erty  own- 
ed by  them.  Up  to  this  point  In  the  proceed- 
ings for  tbe  new  .aasessment,  estimated  at  a 
cost  of  $29,500,  the  former  proceeding  for  tbe 
levying  of  an  anessment  for  the  same  Im- 
provement, at  a  cost  of  $25,600,  was  still 
pending;  said  former  proceeding  not  having 
been  dlsmfssed,  as  heretofore  stated,  until 
September  12,  1869.  On  September  25,  1899, 
and  bi  the  present  proceeding  begun  by  tbe 
ff7N^-2 


filing  of  the  petition  filed  on  June  17.  1889. 
the  case  at  bar  was  heard  on  the  legal  objec- 
tions made  by  tbe  present  appellants,  which 
objections  were  taken  under  advisement  by 
the  court.  On  September  28,  1809,  the  objec- 
tions made  by  the  appellants  were  sustained 
by  the  court.  On  October  6,  1809,  the  cl^ 
made  a  motion  to  vacate  the  order  of  the 
court  sustaining  said  objections,  the  hearing 
of  which  was  continued.  On  October  12, 
1890,  tbe  motion  to  set  aside  the  order  sustain- 
ing tbe  objections  was  allowed,  over  the  ob- 
jection of  counsel  for  tbe  appellants,  and  ex- 
ception was  taken  by  the  latter.  Counsel  for 
the  dty  then  offered  In  evidence  wpoo  the 
question  of  said  objections  a  certified  copy  of 
the  ordinance  ot  May  22.  1890,  together  with 
tbe  recommendation  of  the  Improvement,  and 
the  estimate  of  tbe  cost  at  $29,500,  thereto 
attached,  and  also  the  affidavits  of  mailing 
and  postli^  notices,  the  affidavit  of  publica- 
tion, and  tbe  assessment  roll,  being  tbe  same 
affidavits  theretofore  offered  by  the  city  be- 
fore the  order  sustaining  the  objections  was 
vacated.  The  dty  then  offoed  In  evld«ice  a 
portion  of  the  former  proceedings  tor  the 
same  Improvement  when  Its  cost  was  esti- 
mated at  $25,5U0,  to  wit,  the  resolution  and 
proceedings  of  December  27.  1896.  January 
18,  1809,  February  9,  180D,  and  May  17.  1800. 
as  tbe  same  have  been  hereinbefore  set  forth. 
Then,  on  the  same  day.  via.  October  12.  1899, 
the  record  shows  tbe  foUonrlng  motion  by  tbe 
counsel  for  the  dty  and .  proceedings  bad 
tbereon,  to  wit:  *1  move  that  tbe  assessmmt 
roll  be  reduced  $4,000.  Objected  to.  Objec- 
tion overruled.  To  which  ruUn^  and  decision 
of  Qie  court  the  objectors,  by  their  counsel, 
then  and  there  duly  excepted'."  Oounsd  tor 
the  objectors  then  Introduced  in  eviduice  tbe 
former  petition,  filed  on  April  8, 1809,  together 
with  the  ordinance  of  March  6.  1899,  and  the 
recommendatim  attached  thereto,  together 
with  tbe  estimate  <tf  the  cost  of  tbe  improve- . 
ment  at  $25,600.  and  tbe  orders  entered  on 
April  8  and  September  12,  1899,  as  heretofore 
set  forth.  Upon  tbe  second  hearing  of  the 
objections  thus  bad,  on  October  12,  1889.  said 
objections  were  overruled  1^  tbe  court,  and  a 
Jury  having  been  waived  by  .agreement,  and 
the  objections  triable  by  jury  submitted  to  the 
court  tiie  court  thereupon  found  tbe  Issues 
for  tbe  petitioner,  the  city  ot  Chicago,  and 
entered  an  order  confirming  the  assessment 
rolL  From  such  judc^ent  of  confirmation,, 
the  present  aiveal  la  prosecuted. 

Richard  S.  Folsom,  David  Fales.  and  Swift, 
Campbell  &  Jones,  for  appellants.  Charles 
M.  Walker,  Corp.  Counsel,  ahd  Armand  F. 
Teety,  Asst  Corp.  Oounsel,  for  appellee. 

BiAGBUDBR,  J.  (after  stating  the  tacts). 
The  objections  filed  by  the  appellanta  upon 
the  trial  below  to  the  confirmation  of  the  as- 
sessment attacked  the  validity  of  tiie  ordi- 
nance lying  at  the  basis  of  tbe  assessment,  be- 
cause of  an  alleged  failure  to  comply  with 
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certain  prellmlnftry  requirements  of  the  stat- 
ute. It  is  contended  on  the  part  of  the  appel- 
lants that,  before  the  passage  of  the  ordi- 
nance under  which  the  present  assessment 
was  levied,  no  estimate  by  the  city  engineer 
for  the  improvement  was  incorporated  into 
the  records  of  the  board  of  local  Improve- 
ments,  and  do  public  hearing  was  held  at 
which  the  people  could  discuss  the  cost  of 
this  Improvement  and  10  days  had.  not  elaps- 
ed bet^'een  the  time  of  the  passage  of  the  au- 
thorizing resolution  and  the  submission  of  the 
ordinance  to  the  city  council.  Section  7  of  the 
act  of  June  14,  1807,  "concerning  local  Im- 
provements," provides  that  the  board  of  local 
Improvements  shall  have  the  power  to  orig- 
inate a  scheme  for  any  local  Improvement  to 
be  paid  for  by  special  assessment  or  special 
tax,  either  with  or  without  a  petition,  and 
that,  in  either  case,  the  board  shall  adopt  a 
resolution  describing  the  proposed  improve- 
ment, which  resolution  shall  be  at  once  tran- 
scribed Into  the  records  of  the  board.  The 
resolution  so  adopted  shall  fix  a  day  and  hour 
for  the  public  consideration  thereof,  which 
shall  not  be  less  than  10  days  after  the  adop- 
tion of  the  resolution.  The  board  shall  also 
cause  an  estimate  of  the  cost  of  the  Improve- 
ment to  be  made  In  writing  by  the  public  en- 
gineer, to  be  Itemized  to  the  satisfaction  of 
the  board,  and  this  estimate  Is  required  to  be 
made  a  part  of  the  record  of  said  resolution. 
Notice  is  required  to  be  given  by  posting,  or 
by  posting  and  mailing,  of  the  time  and  place 
of  the  bearing,  and  this  notice  Is  required  to 
contain  the  substance  of  the  resolution  adopt- 
ed, and  the  estimate  of  the  cost  of  the  im- 
provement Section  8  provides  that,  at  the 
time  and  place  flxed  in  the  notice  for  the  put^ 
lie  bearing,  the  board  shall  meet  and  hear 
the  representation  of  any  person  desirli^  to 
be  heard  on  the  subject  of  the  necessity  of  the 
proposed  improvement  the  nature  thereof,  or 
cost  aa  estimated;  and,  after  such  bearing, 
the  board  shall  adopt  a  new  resolution, 
abandoning,  or  modifying  or  adhering  to,  the 
proposed  scheme,  as  tbey  ataall  consider  most 
desirable. 

It  thus  appears  that,  In  its  original  resolu- 
tion describing  the  proposed  improvement,  the 
board  must  fix  a  day  and  hour  for  public  con- 
sideration of  said  resolution,  and  shall  also 
make  the  estimate  of  the  cost  of  the  Improve- 
ment as  made  by  the  public  engineer,  a  part 
of  the  record  of  the  resolution.  Inasmuch  as 
the  day  and  hour  fixed  for  the  public  con- 
sideration of  the  resolution  must  be  not  less 
than  10  days  after  the  adoption  of  the  reso- 
lution, and  Inasmuch  as  the  board  must  cause 
an  ordinance  for  the  improvement  to  be  pre- 
pared after  such  hearing,  it  follows  that  10 
days  must  elapse  between  the  time  of  the 
ad(^tlon  of  the  resolution  authorizing  the  im- 
provement and  the  submission  of  the  ordi- 
nance to  the  council.  This  must  be  so,  be- 
cause It  is  after  the  hearing,  when  the  board 
adopts  the  new  i-esolution  adhering  to  the  im- 
pToremeat.  "and  tbereup<Hi,  it  the  said  pro- 


posed improvement  be  not  abandoned,  said 
board  shall  cause  an  ordinance  to  be  prepared 
therefor  to  be  submitted  to  the  council." 
These  preliminary  requirements  as  to  the  con- 
tents of  the  resolution  of  the  board  of  local 
improvements,  and  as  to  the  lapse  of  the  time 
between  the  adoption  of  the  resolution  and 
the  submission  of  the  ordinance,  are  manda- 
tory and  jurisdictional  In  their  character. 

Statutes  delegating  the  power  to  levy  taxes 
or  assessments  must  be  construed  strictly. 
This  power  cannot  be  rightfully  exercised  by 
corporate  bodies,  unless  it  Is  authorized  ei- 
ther in  express  terms  or  by  necessary  and 
clear  implication.  Authority  for  its  exercise 
must  be  found  In  statutory  grant  or  require- 
ment. Where  the  statute  provides  a  particu- 
lar mode  for  Its  exercise,  that  mode  must  be 
pursued,  and  no  other  can  be  substituted  for 
it  by  the  officials  who  undertake  to  exercise 
It  "Webster  v.  People,  98  III.  343.  The  pro- 
ceeding under  the  aot  of  June  14,  1897,  la  a 
statutory  proceeding,  and  every  step  provided 
by  the  proceeding  prior  to  the  passage  of  the 
ordinance  must  be  strictly  compiled  with,  sub- 
ject to  such  qualification  as  may  be  contained 
in  section  9  of  the  act.  McChesney  v.  Peo- 
ple, 148  IIL  221.  35  H,  S.  739;  City  of  Alton 
V.  Middleton'i  Heirs,  158  IIL  442.  41  N.  B. 
926. 

A  resolution  was  adopted  by  the  board  of 
local  improvements  on  December  27,  18&8, 
providing  for  the  improvement  of  Glyboum 
avenue  between  Division  street  and  North 
avenue,  at  a  cost  of  tW,SOO.  A  public  hear- 
ing was  held  on  January  18, 1899,  and  an  im- 
provement estimated  at  a  cost  of  $25,500, 
was  considered.  Thereupon  an  ordinance  was 
prepared  and  submitted  to  the  common  coun- 
cil providing  for  an  improvement  to  cost  $25,- 
500,  and  in  reference  to  which  a  hearing  had 
been  had  on  January  18,  1899.  A  petition 
was  then  filed  in  the  county  court  on  April 
8, 1809,  to  pay  for  the  improvement  estimat- 
ed at  a  cost  of  125,500;  but  this  proceeding, 
after  the  entry  of  certain  preliminary  orders 
therein,  was  dismissed  on  Septemt>er  12, 1899. 
The  beating  liad  on  January  18,  1899,  which 
was  with  reference  to  the  improvement  esti- 
mated at  a  cost  of  $25,500,  was  the  only  hear- 
ing which  was  had  or  of  which  any  notice 
was  given.  The  resolution  of  December  27, 
1898,  flxed  upon  January  18, 1899,  as  the  time 
for  the  public  consideration  of  the  improve- 
ment estimated  at  a  cost  of  $25,500.  Ten 
days  elapsed  after  the  hearing  of  January  18. 
1890,  before  the  ordinance  of  March  6.  1899. 
providing  for  the  Improvement  at  a  cost  of 
$25,500,  was  submitted  to  the  common  coun- 
cil. '  Ten  days,  however,  did  not  elapse  be- 
tween the  adoption  of  the  resolution  describ- 
ing the  present  improTeraent  and  the  submis- 
sion of  Hie  ordinance  tlierefor  to  the  common 
council. 

The  resolution  providing  for  the  present  Im- 
provement estimated  at  a  cost  of  $29,500,  Is 
the  resolution  which  was  adopted  by  the 
Iraaid  of  local  ImproTements  on  May  17,  1S80. 
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That  resolntloii,  aa  will  be  seen  by  a  refer- 
ence to  its  terms,  did  not  fix  an;  day  or  hour 
for  the  public  consideration  thereof;  nor  did 
It  contain  any  estimate  of  the  cost  of  the  im- 
provement,  made  In  writing  by  the  public 
engineer  over  his  signature.  On  the  contrary. 
It  merely  resolved  that  the  petition  then  pend- 
ing in  the  county  court,  and  which  was  filed 
April  8,  1899,  providing  for  this  same  im- 
proToment,  should  be  dismissed,  and  it  di- 
rected that  the  city  engineer  and  the  engineer 
of  the  board  should  prepare  a  new  estimate 
for  the  improvement,  and  that  a  new  ordi- 
nance shonld  be  prepared  and  sent  to  the 
city  council,  providing  for  the  Improvement 
In  accordance  with  tbe  new  estimate,  and 
pursuant  to  the  original  resolution  thereto- 
fore adopted.  The  new  estimate,  provided 
for  in  tbe  resolution  of  May  17,  1890,  was 
made  five  days  thereafter,  to  wit,  on  May  22, 
1SS9,  but  was  not  made  a  part  of  the  record 
of  any  resolution.  There  was  no  resolution 
in  which  the  estimate  of  the  cost  at  $29,500 
was  embodied.  The  new  ordinance,  which 
the  resolution  of  May  17,  1899,  directed  to  be 
prepared  and  submitted  to  the  council,  was 
prepared  and  submitted  and  passed  on  May 
22,  1899,  five  days  after  tbe  adoption  of  tbe 
resolutloo-of  May  IT,  1899,  and  not  ten  days 
after  the  adoption  thereof.  The  property 
owners  were  not  allowed  to  be  heard  upon 
the  subject  of  the  estimate  of  tbe  cost  of  the 
improvement  at  $29,500.  Section  8  provides 
that  the  public  bearing  shall  be  had,  not  only 
as  to  the  necessity  of  tbe  proposed  Improve- 
ment and  tbe  nature  thereof,  but  also  as  to 
the  "cost  as  estimated."  Manifestly,  the  esti- 
mate of  the  cost  must  be  made  before  tbe 
hearing,  and  the  property  owners  must  be  al- 
lowed to  be  heard  upon  the  subject  of  that 
estimate.  Here,  an  estimate  of  $29,600  was 
made,  and  the  property  owners  were  given  no 
Importunity  to  lie  heard  In  reference  to  it 
The  resolution  of. May  17,  1899,  should  have 
fixed  a  day  and  hour  for  tbe  consideration  of 
that  resolution,  which  should  not  have  been 
less  than  10  days  after  its  adoption,  and  that 
resolution  also  should  have  made  the  esti- 
mate of  $29,500  a  part  of  itself.  Nothing  of 
the  sort  was  done.  In  reference  to  these  re- 
Quirements  section  7  uses  the  word  "shall," 
and  Is  mandatory  in  character.  Tbe  board 
was  not  vested  with  any  discretionary  power 
on  the  subject.  The  requirement  that  the 
estimate  should  be  made  a  part  of  tbe  pre- 
liminary resolution  was  a  necessary  anteced- 
ent to  the  passage  of  the  ordinance.  Tbe 
omission  of  the  public  bearing,  the  omission 
of  tbe  naming  of  the  time  for  the  public  hear- 
ing from  the  resolution,  the  omission  of  any 
reference  to  an  estimate  of  the  cost  of  tbe 
improvement  from  tbe  resolution,  and  the 
submission  of  the  ordinance  of  May  22,  1890, 
to  the  city  council,  before  10  days  bad  elapsed 
between  adoption  of  tbe  authorizing  resolu- 
tion and  sucb  submission  of  the  ordinance, 
cunnox  be  regarded  otherwise  than  as  such 
substantial  variances  as  render  the  ordinance 


upon  which  this  proceeding  Is  baaed  void. 
Ives  V.  Irey,  51  >'eb.  136,  70  N.  W.  961;  Lan- 
dls  V.  Borough  of  Vineland,  60  N.  J.  Law,  2&i, 
37  Ati.  626;  Gilmore  T.  Hentig,  33  Kan.  156. 
6  Pac.  781;  Hentig  T.  Qilmore,  33  Kan.  2M, 
6  Pac.  301. 

Section  9  of  the  act  provides  that  the  "tec-  ■ 
ommendatitHi  by  said  board  shall  be  prima 
facie  evidence  that  all  the  preUminary  re- 
quirements of  the  law  have  been  complied 
with,  and  if  a  variance  be  shown  on  the  pro- 
ceedings in  the  court,  it  shall  not  affect  the 
validity  of  the  proceeding  unless  the  court 
shall  deem  the  same  willful  or  substantial." 
An  act  which  Is  willful  is  an  act  wblcb  is 
designed  and  Intentional.  The  resolution  of 
May  17,  1S09,  shows,  upon  Its  face  and  by 
Its  terms,  that  the  city  engineer  bad  made 
no  new  estimate  in  addition  to  the  old  esti- 
mate of  $25,500,  and  therefore  the  omission 
of  the  new  estimate  from  that  resolution 
could  not  have  been  an  accident.  But,  wbeth- 
er  the  omission  of  the  estimate  from  that 
resolution  was  willful  or  not,  its  omission 
certainly  constitutes  a  substantial  variance, 
because  a  substantial  variance  is  a  real  and 
material  variance  In  distinction  from  a  merely 
t«chuical  variance,  and  the  mandate  of-  sec- 
tion 7  is  positive  that  tbe  estimate  "shall"  be 
made  a  part  of  such  resolution.  The  notice, 
which  la  required  to  be  given  In  advance  of 
tbe  hearing  upon  the  necessity  of  the  cost  of 
the  proposed  Improvement,  Is  required  to  con- 
tain the  substance  of  the  resolution  adopted 
by  the  board  and  an  estimate  of  the  cost. 
Hence  the  requirement  that  the  estimate 
shall  be  made  a  part  of  the  resolution  is  for 
the  purpose  of  enabling  tbe  people  at  the  pub- 
lic hearing  to  discuss  Intelligently  tbe  nature, 
necessity,  and  cost  of  the  Improvement  The 
legislature  in  this  act  Intended  that  the  prop- 
erty owner  and  taxpayer  should  have  every 
opportunity  to  know  or  learn  ^hat  Improve- 
ment bis  property  was  to  be  assessed  for,  and 
what  such  Improvement  was  to  cost.  Here 
he  was  given  notice  to  attend  a  hearing  upon 
the  subject  of  an  improvement  that  was  to 
cost  $25:500,  but  he  was  pever  given  an  op- 
portunity to  attend  any  hearing  upon  the 
subject  of  an  improvement  that  was  to  cost 
$29,500.  After  tbe  pnbllc  hearing,  on  Jan- 
uary IS,  1899,  the  property  owners  rested  un- 
der the  belief  that  the  street  was  to  be  paved 
at  a  cost  of  $25,500,  but  subsequently  the 
board  of  local  improvements  raised  tbe  cost 
^,000,  without  giving  them  a  chance  to  be 
heard  as  to  an  improvement  to  be  moAe  at 
such  a  cost. 

In  cities  like  Chicago,  whose  population 
exceeds  25,000,  the  act  in  question  does  not 
provide  for  a  petition  by  the  majority  of  the 
property  owners  before  the  improvement  can 
be  made.  That  safeguard  to  the  rights  ot 
the  property  owners  is  confined  to  towns, 
cities,  and  villages  having  a  population  less 
than  25.000.  In  cities  whose  population  Is 
greater  than  25.000,  the  board  has  power  to 
originate  a  scheme  for  local  improvements 
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witbont  a  petition.  In  addition  to  this,  the 
act  clothes  the  board  of  local  Improvements 
with  unwonted  power,  because,  under  sec- 
tion 6  o£  the  act  the  city  council  Is  prohll)- 
ited  not  only  from  passing,  but  even  from 
•considering,  any  ordinance  for  a  local  im- 
provement, unless  the  same  Is  first  recom- 
mended by  the  board  of  local  Improvements. 
The  members  of  that  board  are  appointed  by 
the  mayor,  and  not  elected  by  the  people,  as 
are  the  members  of  the  city  council.  In  view 
<if  these  extraordinary  powers  conferred  up- 
on the  board  of  local  improvements,  the  re- 
quirements as  to  the  preliminary  steps  to  be 
talcen  before  the  passage  of  an  ordinance  for 
the  Improvement  should  be  strictly  enforced. 
Here  the  prima  facie  case  made  by  the  rec- 
ommendation of  the  board  is  overcome  by 
proof  showing  a  substantial  variance  from 
the  preliminary  requirements  of  the  law. 
'When  the  proof  showed  that  no  public  hear- 
ing had  been  held  on  this  Improvement,  and 
that  the  estimate  of  the  city  engineer  was  no 
part  of  the  authorizing  resolatlon,  the  void 
character  of  the  ordinance  was  established. 
Merrltt  v.  aty  of  Kewanee,  176  111.  537,  51 
N.  E.  867.  Unless  a  valid  ordinance  Is 
shown,  there  is  nothing  on  which  a  subse- 
quent assessment  proceeding  can  rest.  A 
valid  ordinance  Is  the  foundation  of  any  Im- 
provement by  special  assessment,  and  cannot 
be  dispensed  with.  City  of  East  St.  Louis  v. 
Albrecht  1E30  Hi.  600,  87  N.  E.  934. 

It  is  claimed,  however,  on  the  part  of  the 
appellee,  that  the  objections  here  under  con- 
sideration were  cured  by  the  motion  made  by 
the  counsel  of  the  city  upon  the  trial  below 
to  reduce  the  assessment  roll  pro  rata  $4,000. 
It  Is  true  that  such  a  motion  was  made  and 
objected  to,  and  the  objection  was  overruled, 
and  the  overruling  of  the  same  was  excepted 
to.  But  there  Is  nothing  In  the  record  to 
show  that  the  assessment  roll  was  actually 
reduced  by  the  sum  of  $4,000,  and  the  final 
Judgment  of  confirmation,  which  was  enter- 
ed on  October  12,  1S99,  confirms  the  assess- 
ment roll  made  out  upon  the  basis  of  a  cost 
of  $20,500,  and  not  as  reduced  In  accordance 
with  the  motion.  But  such  a  reduction,  if 
made  by  the  court  upon  the  motion  of  the 
city  at  the  time  and  under  the  circumstances 
under  which  this  motion  was  made,  would 
not  cure  the  difficulty.  The  objections  which 
have  here  been  considered  were  Jurisdic- 
tional in  character,  because."  the  ordlnauce 
being  Invalid  for  want  of  a  preliminary  hear- 
ing upon  the  question  of  the  estimate  made 
by  the  engineer,  the  court  had  no  jurisdic- 
tion to  entertain  a  proceeding  based  upon 
such  an  Invalid  ordinance.  For  the  reasons 
above  stated,  we  are  of  the  opinion  that  the 
court  erred  in  not  sustainiug  the  objections 
made  by  the  appellants  to  the  coadrmntion 
of  the  assessment.  Accordingly,  the  Judg- 
ment of  the  county  court  is  reversed,  and  the 
cause  Is  remanded  to  that  court  for  further 
proceedings  In  accordance  with  the  views 
herein  expressed.   Reversed  and  remanded. 


(ISG  III.  ST) 

BEST  BREWING  CO.  OF  CHICAGO  T. 
KLASSEN. 

(Supreme  Court  of  Illinojs.   April  17,  1900.) 

CORPORATIONS— ACTS    WITHOUT    THE  SCOPB 
OF  CHARTSR— ESTOPPEL-APPEAL  BOND 
-CORPORATION  AS  SURBTT. 

1.  The  BigDing  of  aa  appeal  bond  by  a  trad- 
ing corporation  as  surety,  and  the  enJoym«it 
of  the  benefits  arising  therefrom,  will  not  es- 
top the  corporation  from  making  the  defense  of 
ultra  vires,  if  such  act  is  not  within  the  scope 
of  its  charter. 

2.  A  corporation  having  authority  only  to 
manufacture  and  sell  ale,  beer,  and  porter,  and 
to  carry  on  a  general  brewing  business,  can- 
not be  iield  liable  upon  its  tmdertalcing  aa  sure- 
ty  on  an  appeal  bond,  although  the  inancements 
to  its  execution  of  the  bond  were  to  enable  the 
principal  to  continue  in  the  business  of  selling 
beer,  and  to  make  further  purchases  of  the 
corporation. 

Appeal  from  appellate  court,  First  district 
Action  by  Kuulgunda  Klassen  against  the 
Best  Brewing  Company  of  Chicago,  of  debt, 
upon  an  appeal  bond.  A  Judgment  for  plain- 
tiff was  affirmed  by  the  appellate  court  (86  111. 
App.  491).  and  defendant  appeals.  Beversed. 

Bttun  &  Blum,  for  appellant  F.  L  Salte- 
bury,  for  appellee. 

WILKIN,  J.  This  Is  an  action  of  debt  upon 
an  appeal  bond.  In  a  forcible  entry  and  de- 
tainer proceeding  before  a  police  magistrate 
In  the  city  of  Chicago,  appellee,  as  plaintiff, 
recovered  a  judgment  against  Kuel 
Bounds  for  restitution  of  certain  property. 
Rounds  appealed  to  the  county  court  of  Cook 
county,  filing  an  appeal  bond  as  required  by 
the  statute.  This  bond  was  for  $2,000,  con- 
ditioned as  provided  by  statute  in  such  cases, 
and  was  signed  by  Rounds  and  appellant,  as 
his  surety;  the  letter's  execution  of  It  being 
as  follows:  "The  Best  Brewing  Company  of 
Chicago  [Seal],  by  (3iarles  Hasterllk,  Its 
President  [Seal]."  In  the  county  court  judg- 
ment was  again  rendered  for  the  plaintiff,  tip- 
on  the  failure  of  Rounds  or  the  brewing  com- 
pany to  comply  with  the  terms  of  that  judg- 
ment, this  proceeding  was  commenced  In  the 
circuit  court  of  Cook  county  to  recover  on  the 
appeal  bond.  In  defense  to  the  action,  the 
brewing  company,  by  Its  pleadings,  denied 
that  the  bond  was  Its  deed;  alleged  that  the 
making  of  the  same,  as  to  it,  was  unauthor- 
ized, and  that  such  act  was  not  within  the 
power  of  the  corporation.  Issues  were  Joined, 
and  a  trial  had  by  Jury.  At  the  close  of  plaln- 
tlfTs  evidence,  and  again  at  the  close  of  all 
the  evidence,  a  motion  was  made  to  Instruct 
the  jury  to  find  for  the  brewing  company,  but 
these  motions  were  overruled.  The  court 
then  took  the  case  from  the  Jury,  by  Instruct- 
ing it  to  render  a  verdict  for  the  plaintitT, 
Klassen,  for  $1,321.50.  This  being  done. 
Judgment  fur  that  sum  was  duly  entered,  and 
appellant  appealed  \o  the  appellate  court  for 
the  First  district,  where  the  Judgment  below 
was  afl!lrmed,  and  It  now  brings  the  case  hen 
upon  further  appeal. 
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The  chief  error  Insisted  apon  by  appellant 
Is  that  the  circuit  court  held  the  tNxid  sued 
on  to  be  Its  act  and  deed,— tike  contention  be< 
Ing  that  the  povrers  of  the  a>mpan7,  as  a  cor- 
poration, are  limited  by  its  charter  to  those 
whhdk  are  express  or  implied;  that  Us  ex- 
ivess  powers  are  to  "manufacture  and  sell 
beer,  ale,  and  porter,  and  carry  oa  a  general 
brewing  business,  in  all  Its  branches";  that 
the  implied  powers  It  possesses  are  only  those 
which  may  be  Implied  as  necessary  to  carry 
into  effect  one  or  more  of  those  expressed; 
and  that  the  siguing  of  this  appeal  bond 
comes  under  neither  of  these  heads,  but  was 
an  act  ultra  vires,  and  therefore  not  binding 
upon  the  corporation.  Appellee  insists— First, 
that  the  act  was  within  the  corporate  powec 
of  appellant;  or.  second,  although  In  excess 
of  Its  corporate  power,  yet,  having  made  the 
btwd  and  enjoyed  certain  ben^ts  artsing 
therefrom,  it  Is  now  estopped  to  make  the 
defense  of  ultra  vires. 

The  general  rule  is  that  a  corporation  can 
do  only  those  acts  which  are  within  the  scope 
of  itB  charter,  and,  If  the  signing  of  the  bond 
In  question  as  surety  was  an  act  not  oi-Iglnaily 
within  the  express  or  necessarily  Implied 
powers  of  the  corporation.  It  is  void,  and  no 
subsequent  act  could  make  It  valid,  by  way 
of  estoppel.  It  was  so  beld  in  National  Home 
Building  &  Loan  Ass'u  v.  Eome  Sav.  Bank, 
181  lU.  35.  51  N.  E.  610.  where  the  decisions 
of  this  court  are  reviewed;  and  we  there 
said  (page  41, 181  HI.,  and  page  621,  M  N.  E.): 
"If  there  Is  no  power  to  make  the  contract, 
there  can  be  no  power  to  ratify  it;  and  it 
would  seem  dear  that  the  opposite  party  could 
not  take  away  the  Incapacity,  and  give  the 
contract  vitality  by  doing  something  under  It 
It  would  be  contradictory  to  say  that  a  con-, 
tract  is  void  for  an  absolute  want  ot  power 
to  make  It,  and  yet  It  may  become  l^al  and 
valid  as  a  contract  by  way  of  estoppel  through 
some  other  act  of  the  party  under  such  in- 
capacity, or  some  act  ot  the  other  party 
diafgeabl»  by  law  with  notice  of  the  want  of 
power."  In  that  case  It  Is  also  said:  "The 
cases  In  this  court  where  the  corporation  has 
been  held  to  be  estopped  have  been  wbere  the 
act  complained  of  was  within  the  general 
scope  of  the  corporate  powers."  In  the  case 
of  Brewing  Co,  v.  Flaunery,  137  111.  309,  27 
X.  B.  286,  relied  upon  by  appellee,  the  defense 
of  ultra  vires  was  Invoked,  and  It  was  held 
that  the  coiporatlon  was  estopped  to  make 
that  d^ense.  Inasmuch  as  It  had  enjoyed  the 
benefit  of  the  act;  but  there  the  act  in  ques- 
tion <whtch  was  the  leasing  of  a  building  In 
which  to  conduct  a  saloon)  was  within  the  ex- 
press power  of  the  corporation. 

We  think  the  primary  question  here  Is  not 
whether  appellant  has  reaped  a  benefit  from 
the  act  of  becoming  surety  for  Rounds  upon 
the  bond,  but  whether  -Qte  act  of  signing  it 
was  within  the  scope  ot  Its  corporate  author- 
ity. The  purpose  of  the  corporation,  as  ex- 
pressed in  Its  charter,  is  to  manuftictnre  and 
•ell  ale,  beer,  and  porter,  and  carry  on  a  gen- 


eral brewing  business.  It  would  seem  no 
acts  could  be  more  unlike  than  the  doing  of 
those  authorized  by  the  charter  of  the  com- 
pany, and  the  signing  of  appeal  bonds  aa 
surety.  The  Instrument  was  executed  In  a 
suit,  not  by  or  against  the  corporation,  but 
by  a  third  person  against  another  to  recover 
possession  of  a  house.  Prima  facte,  the  sign- 
ing by  the  company  of  an  appeal  bond  In 
such  a  suit  was  an  act  beyond  the  purpose 
for  which  it  was  organized,  and  consequently 
illegal.  If  it  had  been  shown  that  It  was 
executed  cltorly  for  the  purpose  of  promoting 
or  protecting  Its  own  business  of  brewing 
or  selling  beer,  etc.,— that  Is  to  say.  If  the 
act  bad  been  reasonably  neccssai?  to  accom- 
[riish  the  end  for  which  the  corporation  was 
formed,— it  would  have  been  within  the  scope 
of  the  corporate  power.  But  It  cannot  be 
held  that  every  act  In  furtherance  of  the  In- 
terests of  a  corporation  Is  intra  vires.  Many 
acts  can  be  suggested,  whlcb,  though  benefi- 
cial to  the  business  of  a  corporation,  are  too 
remote  from  Its  general  purposes  to  be  deem- 
ed reasonably  within  its  Implied  x>owere. 
What  is  and  what  Is  not  too  remote  must  be 
determined  according  to  the  facts  of  each 
case.  The  rule  baa  been  stated  to  be:  In 
exercising  powers  conferred  by  Its  charter, 
a  corporation  "may  adopt  any  proper  and 
convenient  means  tending  directly  to  their 
accomplishment,  and  not  amounting  to  the 
transaction  of  a  separate,  unauthorized  busi- 
ness." Clark  v.  Farrington,  11  Wis.  306.  In 
the  case  of  Lucas  v.  Transfer  Co.,  70  Iowa, 
541,  30  N.  W.  771.  59  Am.  Rep.  454,  where 
a  corporation  chartered  for  the  purpose  of  do- 
ing a  "general  freight  and  transfer  business, 
and  such  other  business  as  may  not  be  Incon- 
sistent therewith,"  was  sued  upon  a  bond 
executed  by  It  as  surety  with  another  corpora- 
tion, the  supreme  court  of  that  state  said: 
"The  plaintiff  seeks  to  recover  contribution 
from  the  corporation  as  co-surety  on  the  bond 
of  the  brewing  company,  and  claims  (1)  that 
the  contract  of  suretyship  was  within  the 
defendantfs  corporate  powers;  and  (2)  that, 
if  it  were  not  within  the  defendant's  cor- 
porate powers.  It  has  so  acted  on  the  con- 
tract as  to  now  estop  It  from  pleading  ultra 
vires.  •  •  •  Whatever  meaning  may  be 
attached  to  the  language  of  the  articles,  it  is 
quite  certain  it  cannot  Include  the  contract 
of  suretyship  in  question.  The  simple  act  of 
going  security  for  another  la  out  of  the  line 
of  the  prosecution  of  any  business.  It  Is  a 
mere  accommodation,  and  it  caunot  be  as- 
sumed that  the  articles  gave  the  officers  of 
defendant  any  power  to  Jeopardize  its  capital 
In  any  sucb  venture."  Quoting  from  other 
authorities.  It  Is  there  further  said:  "It  la 
no  part  of  the  ordinary  business  of  commer- 
cial corporations,  and,  a  fortiori,  still  less  so 
of  noncommercial  corporations,  to  become 
surety  for  others.  Under  ordinary  circum- 
stances, without  positive  authority  In  this 
behalf  In  the  grant  of  corporate  power,  all 
engagements  of  this  description  are  ultra 
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vires,  wl^etber  In  the  Indirect  form  of  going 
on  accommodatioa  blUs.  or  otherwise  be- 
coming liable  for  the  debts  of  others.  Green's 
Brlce,  Ultra  Vires,  252;  Madison,  W.  &  M. 
Plank-Road  Co.  v.  Watertown  &  P.  Plank- 
Road  Co.,  7  Wis.  B9."  These  autborlUes  are 
clearly  hi  point  here,  and  lead  to  the  concla- 
sion  that  the  act  of  appellant  In  signing  this 
bond,  Instead  of  being  the  exercise  of  a  dele- 
gated anthorlty,  was  an  attempt  to  execute 
powers  not  conferred  upon  either  expressly 
or  by  Implication. 

In  reaching  this  conclusion  we  have  not 
overlooked  the  contention  of  appellee  that  the 
execution  of  the  bond  by  appellant  was  in 
furtherance  of  Its  business,  and  that  this 
fact  has  been  found  adversely  to  appellant  by 
the  appellate  court,  and  Is  therefore  open  to 
review  here.  This  position  Is  based  upon  the 
assumption  that  Rounds  was,  at  the  time 
of  the  suit  against  him  for  possession  of  the 
premises,  engaged  in  selling  beer  in  the  bouse, 
and  that  appellant  was  furnishing  him  tbe 
beer;  that  the  bond  was  executed  on  the 
part  of  the  brewing  company  In  ord^  to  en- 
able him  to  retain  possession  of  tbe  property 
and  continue  his  business  therein,  and  to 
make  further  purchases  from  tbe  company. 
It  all  this  were  true,  the  benefits  to  accrue 
to  the  corporation  would  certainly  be  of  the 
most  precarious  and  remote  character.  But 
we  have  searched  the  record  In  vain  for  evi- 
dence tending  to  support  the  assumption. 
The  testimony  wholly  falls  to  prove,  nor  does 
it  fairly  tend  to  prove,  that  Rounds  was  en- 
gaged In  any  occupation  calculated  to  promote 
the  business  of  appellant,  or  that  the  busi- 
ness Qt  the  corporation  was  promoted  or  ben- 
efited In  any  degree  by  reason  of  the  ex- 
ecution of  the  bond.  Treating  these  as  ques- 
tions of  fact  material  to  the  decision  of  the 
case,  they  are  open  to  review  In  this  court  as 
a  question  of  law,  under  the  assignment  of 
errors  qtiestioning  the  ruling  of  the  trial  court 
hi  refusing  the  motion  of  defendant  for  a 
peremptory  instruction  to  find  for  It;  made  at 
the  close  of  all  the  evidence.  Plaintiff  be- 
low wholly  failed  to  make  out  a  cause  of 
action  against  this  appellant,  and  the  circuit 
court  improperly  refused  to  Instruct  the  Jury 
to  return  a  verdict  In  Its  favor.  The  Judg- 
ment of  the  appellate  court  wfU  accordingly 
be  reversed.  Judgment  reversed. 

(185  III.  20)  --=r-.-== 

KKOPP,  County  Oerk,  v.  PEOPLB  ex  rel. 
CITY  OP  CHICAGO. 
SAME  V.  people:  px  rel.  BOARD  OF  EDU- 
CATION. 

(Supreme  Oourt  of  IlIincHS.  April  17,  1900.) 

CONSTITUTIONAIj  law  —  STATUTES  —  LOCAL 
AND  SPECIAL  LAW  —  CLASSIFICATION  FOR 
TAXATION— POPULATION  OF  COUNTY— TAX 
LEVY  FOB  nUJLDIXQ— ITEMS  IMPROPERLY 
INCLUDED— EFFECT. 

1.  Act  July  1,  189S,  8  49,  providing  that  in 
couuties  of  125,000  inhabitants  or  more,  where 
the  aggregate  of  tax  levies  certified  to  the  coun- 
ty clerk  exceeds  5  per  cent,  of  tlie  vnluation  of 
the  taxable  property  thevpin.  it  Bhall  be  roiineed 
to  5  per  cent.,  violates  Const,  art.  4.  §  22,  pro- 
hibiting  tbe  passage  of  local  or  special  liiws 
regulating  the  affairs  of  any  city,  town,  or  vil- 
lage, since  it  imposes  arbitrary  restrictions  on 


municipal  corporations  In  Cook  county,  Hie  only 
county  in  the  state'  having  such  number  of  In- 
habitants. 

2.  Though  Act  July  1.  1898,  providing  that, 
whenever  the  aggregate  of  all  tax  levies  cer- 
tified to  the  county  clerk  of  a  county  having 
125,000  Inhabitants  or  more  shall  exceed  5  per 
cent,  of  the  valuation  of  the  taxable  property 
therein,  be  shall  reduce  the  same  to  5  per  cent., 
does  not  affect  the  levy  of  taxes  of  municipali- 
ties organized  under  the  general  law  limiting 
the  tax  rate  to  2  per  cent.,  it  is  nevertheless  in 
violation  of  Const,  art.  4,  S  22,  prohibiting  the 
passage  of  any  general  or  local  law  amending 
the  charter  of  any  town,  city,  or  village,  since 
it  IB  an  indirect  amendment  of  such  charters,  in 
that  it  provides  that  the  clerk  shall  in  any  such 
event  extend  the  taxes  certified  to  him  by  such 
municipalities. 

8.  The  town  of  Cicero,  in  Cook  county,  is  In- 
corporated under  a  special  charter  containing  no 
limitation  of  the  tax  rate  which  it  is  permit- 
ted to  levy,  and  is  therefore  not  subject  to  6en. 
Incorporation  Act,  art.  8,  |  1,  limiting  the  tax 
levy  of  city  councils  or  boards  of  trustees  to 
2  per  CMit.  of  the  valuation,  excIuslTe  of  the 
amonnt  levied  for  payment  of  bonded  indebted- 
ness, etc.,  in  cities  organized  thereunder.  Act 
July  1,  1898,  6  49,  provides  that  in  counties  of 
125,000  inhabitants  or  more  (Cook  county  being 
tbe  only  connty  in  the  state  containing  such 
number  of  inhabitants),  where  the  aggregate 
of  tax  levies  certified  to  the  county  clerk  ex- 
ceeds 5  per  cent,  of  the  taxable  property  valua- 
tion, it  shall  be  reduced  to  5  per  cent,  by  the 
county  clerk.  Beld,  that  the  act  of  1898  was 
an  attempted  amendment  of  the  city  charter 
of  the  town  of  Cicero,  and  was  therefore  in  vio- 
lation of  Const,  art.  4,  {  22,  prohibiting  tbe  pas- 
sage of  any  local  or  special  law  amending  the 
charter  of  a  town. 

4.  Act  July  1,  1888,  provides  that  whenever. 
In  any  connty  of  125,000  inhabitants,  the  aggre- 
gate tax  rate  certified  to  the  county  ,  clerk  by 
taxing  districts  thertin  shall  exceed  5  per  cent., 
the  clerk  shall  reduce  it  to  such  rate;  and  Const, 
art  4,  §  22,  prohibits  the  passaf^  of  local  or 
special  laws  regulating  the  affairs  of  towns, 
cities,  or  villages.  Held,  that  the  act  of  1898 
could  not  he  saved  from  invalidity  as  a  violation 
of  such  constitutional  provision  on  the  ground 
that  there  existed  in  Cook  count}'  (the  only 
county  in  the  state  having  125.000  inhabitants) 
a  greater  number  and  variety  of  taxes  and  tax- 
ing authorities,  and  ereatH*  wealth,  than  else- 
where, Justifying  their  classification  for  taxa- 
tion, since  the  act  was  not  based  on  such 
grounds  of  difference,  but  applied  to  every  conn- 
ty having  tbe  required  population. 

6.  Under  School  Laws,  ai-t.  8,  S  1<  as  amended 
by  Act  July  1,  1898,  authorizing  municipal  au- 
thorities to  levy  an  annual  tax  of  2%  per  cent, 
for  educational  purposes  and  2^  per  cent,  for 
school-building  purposes,  where  tbe  board  of 
education  made  a  requisition  for  a  sum,  pur- 
porting to  be  for  building  purposes,  in  which 
other  expenses  were  included,  the  court,  on  man- 
damus to  compel  the  connty  clerk  to  extend  the 
tax,  did  not  err  in  directing  tbe  exclusion  of  the 
sums  80  improperly  included,  though  the  entire 
tax  for  buildin;;  and  educational  purposes  was 
less  than  2^  per  cent. 

Hagruder.  J.,  dissenting. 

Error  from  circuit  court,  Cook  county;  M. 
F.  Tuley,  Judge. 

Mandamus  by  the  people,  on  relation  of 
the  city  of  Chicago  and  of  the  board  of  edu- 
cation of  such  city,  against  Phillip  Knopf, 
county  clerk.  From  orders  overruling  demur- 
rers to  tbe  petitions,  defendant  brings  error. 
Affirmed. 

Pence,  Carpenter  &  High  and  Julius  A. 
Johnson,  Co.  Atty.  (A.  M.  Pence  and  Frank 
li,  Shepard,  of  counsel),  for  plaintlflC  In  er- 
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tor.  Cbarles  M.  Walker,  Corp.  Counsel,  and  i 
Colin  C.  H.  £>ffe,  Asst  Oorp^  Connsel,  (or 
defendant  In  error  city  of  CBilcago.  Daniel  J. 
MacUalion  and  John  J.  Herric^  (Frank  J. 
I»e«ch  and  Albert  B.  Force,  of  connseO,  tor 
defendant  in  error  joard  of  education. 

CARrWRIGHT,  a  X  In  each  of  these 
(■ases  a  petition  was  filed  In  the  circuit  court 
of  Cook  county  against  the  plaintiff  In  error, 
county  clerk  of  said  coonty,  alleging  that  the 
prorlaion  of  section  48  of  the  act  for  the  as- 
Kcssment  of  property.  In  force  July  1,  1898, 
llmltins  the  aggregate  of  all  the  levies  cer- 
tified by  the  mimiclpalltleB  of  said  county  to 
said  county  derfc  to  5  per  centum,  under 
irhieb  the  county  clerk  claimed  the  right  to 
act,  waa  unconstitntional  and  void,  and  pray- 
ing for  a  vrlt  of  mandamus  to  compel  him 
to  compute  the  rates  and  extend  the  taxes 
due  the  relators  In  accordance  with  the  lav. 
In  one  case  the  petition  was  filed  on  the  rela- 
tion of  the  city  of  Chicago,  and  tak  the  other 
on  the  relation  of  the  board  of  education  of 
said  city.  The  dtfendant  interposed  a  de- 
murrer to  each  petition,  which  was  overruled, 
and.  he  standing  by  the  same.  Judgments 
were  entered,  and  writs  ordered  compelling 
him  to  compute  and  extend  said  taxes  In  ac- 
cordanci;  with  tlie  prayers  at  the  petitions- 
Writs  of  error  were  sued  out  from  this  court 
to  review  the  Judgments,  and  the  causes  have 
l>een  heard  together.  In  the  case  oi  People 
T.  Knopf.  ISS  IIL  410.  66  N.  BL  155.  we  con- 
sidered the  same  question  raised  In  these 
vases  as  to  the  validity  ol  said  provision  of 
sectloQ  49,  and  were  reluctantly  compelled,  on 
the  dearest  grotmds,  to  hold  It  unconstitu- 
tional and  void,  as  a  direct  and  palpable  viola- 
tion of  the  prohibition  against  spedal  and  lo- 
cal laws.  It  is  not  necessary  to  repeat  here 
tlie  well-worn  and  fundamental  rules  there 
stated,  but  cotmsel  for  plalntUE  In  error  have 
preemted  scmie  argiunents  which  they  Insist 
have  not  been  before  presented  or  considered, 
and  which  they  dalm  are  sufficient  to  sua- 
taln  the  act,  and  these  will  recdve  due  c<m- 
sldemtion. 

One  of  these  arguments  is  that  the  prohi- 
bition of  the  constitution  against  local  or 
special  laws  does  not  apply  where  the  condi- 
tlona,  circumstances,  or  situations  of  munld- 
palities  differ,  so  as  to  require  or  permit  a 
classification  of  such  mtmldpalltles;  that  the 
question  whether  the  county  of  Cook,  indud- 
log  its  various  municipalities,  is  different  in 
omdltions.  drcumstanc^,  or  dtuatkms  fnnn 
other  counties,  Is  one  which  the  le^slature 
mnat  d^rmlne  for  themselves  as  a  ftict  be- 
fore they  legislate,  and  In  the  ascertainment 
of  the  fact  may  adopt  their  own  rules  of  evi- 
dence; that  the  legislature  decided  tliat  tiiere 
waa  such  a  difference  in  the  circumstances 
and  situations  of  counties  having  a  popular 
tion  of  over  126,000,  when  compared  with 
oth»  counties  of  the  state,  as  required  l^js- 
latlon  applicable  only  to  municipalities  in  such 
.counties,  and  that  their  declsl<Hi  of  that  ques- 


I  tlon  cannot  be  reviewed  by  this  court  The 
dCect  of  the  argument  is  that  the  l^dature 
are  the  final  Judges  of  the  meaning  and  ef- 
ftet  to  be  gLvea  to  the  constltntlon,  and  that 
it  shall  be  binding  on  -them  tmly  so  far  as 
they  dedde  it  shall  be.  It  is  true  that,  under 
the  graeral  provislcm  that  a  special  or  local 
law  diall  not  be  passed  where  a  general  law 
can  be  made  applicable,  the  existence  of  the 
specified  condition  may  be  determined  by  the 
l^lslatnre.  Undo:  that  provision,  a  e^ectal 
law  may  be  oucted  where  a  general  law  can- 
not be  made  applicable,  and  that  preliminary 
question  may  be  dedded  by  the  l^lslature. 
Owners  of  Lands  People,  113  m.  290.  As 
to  certain  subjects,  however,  the  people,  in 
the  fundamental  law,  made  a  hard  and  fast 
rule,  not  sul^ect  to  any  condition  or  excei>- 
tlon,  prohlUtlng  the  enactment  of  special  or 
local  lavrs.  Section  22  of  artlde  4  of  the  con- 
stltntlon prohibits  the  general  assembly  from 
passing  local  or  special  laws  In  certain  enu- 
merated cases.  As  to  those  subjects  the  pro- 
hibition is  absolute,  and  not  conditional. 
Among  them  is  "incorporating  dties,  towtis 
or  villages,  or  changing  or  amending  the 
diarter  of  any  town,  dty  or  village,"  which 
Is  ^olated  by  section  49.  It  was  never  In- 
tended to  put  a  law  passed  In  violation  of  tbe 
pn>hlbltl(m  beyond  the  power  of  review  by 
the  courts,  and  the  question  whether  a  par- 
ticular law  upon  such  a  sidiject  Is  within  the 
prohibition  ia  for  the  courts,  and  not  for  the 
legislature.  8nth.  St  Const  t  117.  Within 
the  enumerated  subjects,  Cook  coun^  cannot 
be  singled  out  for  l^slation  on  the  ground 
that  its  circumstances  and  condlttons  are  dif- 
ferent from  other  counties,  nor  tan  tiie  dly 
of  Chicago  be  singled  out  and  separated  from 
other  dtira  of  the  state,  and  made  tbe  sub- 
ject of  i^edal  legislation.  Devine  v.  Board, 
84  IIL  580;  Kingsbury  v.  Sperry,  118  DL  279. 
10  N.  B.  8;  People  v.  Meech,  101  HL  200; 
People  V.  Board.  170  HL  468,  48  N.  B.  801. 
If  the  legislature  can  pass  a  law  for  Go<A 
county,  as  contended,  it  could  dngle  out  for 
special  legislation  each  county  In  the  state 
other  than  Cook  county,  and  each  dty  as  wen 
as  the  city  of  Chicago,  on  tiie  groimd  of  al- 
leged diffaences  hi  drcuoutances  and  condi- 
tions; and  this  would  be  to  nulUfy  the  con- 
stitutional provision.  The  legislature  may, 
however,  In  the  enactment  of  general  laws, 
classify  counties  and  other  munldpalities,  and 
we  have  sustained  l^islation  relating  to  cotm- 
tiea  ciasslfled  on  the  basis  of  the  population 
aC  counties,  laws  relating  to  dties  where  tbe 
dasslfication  was  based  on  the  population  of 
cities,  and  laws  affecting  towns  where  towns 
were  clasdfied  according  to  population.  In 
any  case,  it  cannot  be  that  the  legislative 
'Mdy  <m  which  an  absolute  limitation  is  Im- 
posed shaU  finally  determine  the  question  of 
such  limitation,  but  when  the  question  arises 
in  a  Ji^lelal  proceeding  the  court  must  com- 
pare the  law  with  the  fundamental  law.  and. 
if  it  Is  found  to  be  In  conflict,  must  enforce 
the  limitation.  Judge  Cooley,  li^  speaking  of 


Digitized  by  Google 


24 


5T  NORTHEASTERN  REPORTER, 


this  power,  says:  "The  right  and  the  power 
of  the  conrtB  to  do  this  are  bo  plalD,  and  the 
duty  Is  so  generally— we  may  now  say,  uni- 
versally—conceded, that  we  should  not  be  Jns- 
tltied  In  wearying  the  patience  of  the  reader 
In  quoting  the  numerous  authorities  on  the 
subject"  Cooley,  Const.  Llm.  45.  Indeed, 
counsel,  at  the  conclusion  of  their  argument 
on  this  point,  admit  that  manifestly,  If  there 
Is  no  distinction  In  the  conditions  and  cir- 
cumstances of  the  municipalities  situated  In 
Oook  county  from  those  situated  In  other 
counties,  the  leglslatnre  would  have  no  power 
or  Jurisdiction  to  determine  that  there  was. 
but  they  say  that,  if  there  is  a  difference,  the 
court  should  not  go  Into  an  examination  of  the 
extent  of  such  difference. 

Another  ai^ument  Is  based  upon  the  prop- 
osition of  counsel,  stated  as  follows:  "The 
legislature,  by  section  49.  did  not  attempt  to 
take  away  any  power  from  any  Individual 
municipality  to  levy  a  tax  at  a  certain  rate, 
as  established  by  the  general  law.  Section 
49  does  not  touch  that  power,  but  It  simply 
undertakes  to  provide  that,  in  making  such 
assessment,  it  the  aggregate  rates  which  were 
permissible  under  the  general  law  (not  the 
tndlTidoal  rates)  should  exceed  5  per  cent, 
that  then  such  aggregate  rates  must  be  re- 
duced to  5  per  cent"  It  is  said.  In  sub- 
stance, that  the  powers  of  the  various  muui- 
dpalities  to  levy  taxes  up  to  a  certain  rate 
are  not  affected;  that  they  may  levy  taxes, 
and  certify  their  levies  to  the  clerk;  but  the 
law  simply  provides  that  the  clerk  shall  not 
put  the  taxes  on  the  books,  and  merely  in- 
terferes with  and  prohibits  the  collection. 
The  argnntent  Is  that  therefore,  the  provi- 
sion is  not  obnoxious  to  the  constitutional 
prohibition,  because  it  does  not  amend  any 
charter  or  repeal  any  charter  power.  Sec- 
tion 1  of  article  8  of  the  general  incorpora- 
tion act,  under  which  the  relator,  the  city  of 
Ohlcago,  and  many  municipaUtles  in  Cook 
county,  are  oi^anized,  provides  that  the  dty 
council  or  boards  of  trustees  may,  by  ordi- 
nance, levy  the  total  amount  of  appropria- 
tions, to  be  collected  from  the  tax  levy  of  the 
fiscal  year,  not  acceding  2 'per  c«it.  of  the 
valnatton,  exclusive  of  the  amount  levied  for 
the  payment  of  bonded  Indebtedness  or  In- 
terest thereon,  upon  all  the  property  subject 
to  taxation  within  the  city;  that  a  certified 
copy  of  such  ordinance  shall  be  filed  with 
the  county  clerk,  and  that  he  shall  extend 
the  tax  upon  the  Mllector'a  books.  Section 
2  provides  that  the  tax  so  assessed  shall  be 
collected  and  enforced  In  the  some  manner 
and  by  tiie  same  ofiieers  bb  state  and  county 
taxes,  and  shall  be  paid  over  to  the  treasurer 
of  the  city  or  village.  To  say  that  the  pro- 
vision of  section  49,  that  the  county  clerk 
shall  not  extend  the  tex  certified  to  him,  but 
shall  reduce  It  pro  rata,  so  that  the  &ggte- 
gate,  with  all  other  taxes,  Shall  not  exceed 
5  per  cent.,  and  that  no  more  shall  be  collect- 
ed, is  so  plainly  an  attempt  to  amend  this 
charter  provision  that  no  argument  can  make 


it  plainer.  The  town  of  Cicero,  In  Cook 
county,  is  organized  under  a  special  charter, 
and  Is  not  subject  to  the  limitation  of  2  per 
ceat.  in  the  general  Incorporation  act.  Town 
of  Cicero  V.  McCarthy,  172  111.  279,  50  N.  E. 
186.  The  restriction  of  section  49  is  not  only 
an  attempted  amendment  of  the  general  In- 
corporation act  as  to  cities  and  villages  lo- 
cated In  certain  counties,  but  also  of  the 
special  charter  of  said  town.  The  town  of 
Cicero  la  within  the  terms  and  the  necessary 
operation  of  the  act,  which  attempts  to  add 
to  such  charter  the  restriction  in  question. 

Again,  it  Is  Insisted  that  there  are  actual 
grounds  of  difference  between  the  municipali- 
ties or  taxing  districts  In  Oook  county  and 
those  outelde  of  that  comity,  which  support 
the  restriction,  ^e  first  of  these  is  that  In 
Cook  county  there  are  a  greater  variety  and 
number  of  different  taxes,  and  of  corporate 
authorities  authorized  to  levy  taxes,  than  In 
other  portions  of  the  state.  In  that  county 
there  Is  taxation  by  the  sanitary  district  and 
for  the  public  parks,  and  taxation  to  pay  the 
Indebtednesfi  for  the  Columbian  Exposition, 
which  other  portions  of  the  state  do  not  have 
to  pay.  It  Is  urged  that  these  facts  furnish 
a  ground  for  the  restriction  upon  the  a^pre- 
gate  rate.  If  that  fact  could  have  any  effect, 
it  seems  that  It  would  be  a  reason  for  allow- 
ing a'  larger  ^^regate  to  meet  these  addi- 
tional requirements,  and  to  support  the  addi- 
tional burdens,  and  that  It  vrould  furnish  no 
ground  for  reducing  such  aggregate.  Surely, 
it  Is  no  reason  for  restricting  the  taxes  below 
those  common  to  the  mnniclpalities  of  the 
state.  Another  alleged  gr^tmd  is  that  tbe 
taxable  wealth  of  tbe  municipality  of  Cook 
county  IB  much  greater  tban  outside  of  tiiat 
county.  The  fact  does  not  appear  from  the 
record,  but  counsel  give  figures  In  their  brief 
from  which  It  appears  that  the  equalhsed 
valuation  of  proper^  in  Evanston  for  tbe  pur- 
pose of  taxation  averages  9195.30  per  capita, 
while  In  the  city  of  Aurora  it  Is  $192.79,  In 
Ibe  dty  of  Quincy  fll3.S5,  and  in  the  dty  of 
JoUet  $l(Ki.71.  It  these  ^gures  are  accepted, 
they  show  that  there  Is  no  substantial  dlfiler- 
ence  between  Evanston,  In  Cook  county,  and 
Aurora,  In  Kane  county,  and  that  the  act  Is 
spedal;  and  by  the  same  reitsonlng  the  city 
of  Aurora  could  be  singled  out  for  separate 
and  distinct  legislation,  on  the  ground  that 
the  equalized  valuation  per  capita  Is  nearly 
double  that  of  tbe  city  of  JoUet  The  state- 
m«it  dMtroys  the  argument  By  the  uime 
pRKKBB  of  reasoning,  aU  the  counties  and  dt- 
les  In  the  state  might  be  s^rated.  The  coun- 
ty or  city  having  tbe  nut  largest  valuation 
to  Cook  county  could  be  separated  from  tbe 
othera,  and  made  the  subject  ot  spedal  law. 
But  a  conclusive  answer  to  both  these  suppos- 
ed gronuds  of  difference  Is  that,  If  the  num- 
ttCT  of  taxing  authorities  or  tbe  taxable  wealth 
of  the  municipalities  would  justify  different 
legtslation,  the  act  is  not  based  on  any  snch 
grounds  of  difference.  It  proceeds  on  no  sup- 
posed difference  of  that  kind,  but  necessarily 
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excludes  It  from  the  classlftcatloD.  It  ap- 
pllM  equally  to  every  county  of  a  certain  pop- 
ulation, regardless  of  wealth,  and  to  every 
municipality  or  taxing  district  in  such  county, 
r^rdless  of  the  population,  wealth,  or  any 
other  characteristic  of  the  municipality  or  tax- 
ing district,  except  Its  location  In  such  a  county. 
It  assumes  to  regulate  the  powers  of  small 
munlclpatlties  with  a  population  of  1,600,  and 
the  dty  of  Chicago  with  a  population  of 
2,000,000.  The  legislature  did  not  provide 
that  districts  with  a  certain  number  of  taxing 
authorities  or  with  certain  wealth  should  be 
included,  and  did  not  bring,  or  attempt  to 
bring,  within  Its  operation  all  municipalities 
or  taxing  districts  In  the  same  situation  or 
drcumstancee  In  that  regard. 

It  Is  also  said  by  counsel  that  the  legisla- 
ture had  in  view  what  tbey  say  Is  a  notorious 
Cact,— that  la  Cook  county  vast  ampunts  of 
personal  property  had  never  been  returned  by 
the  owners,  and  had  gone  entli-ely  untaxed; 
that  to  induce  the  people  to  be  honest,  and 
not  to  make  false  returns  of  their  taxable 
property,  but  to  bear  their  just  portion  of 
tbe  public  buidens,  the  legislature  might  prop- 
erly provide  that  they  would  not  have  to  pay 
more  than  a  certain  rate  in  the  aggregate; 
that  it  was  known  that  any  truthful  return 
of  property  In  that  county  would  enormously 
iacreaae  the  assessment;  and  that  these  facts 
furnish  a  natural  and  reasonable  basis  for 
this  special  law.  It  is  further  asserted  that 
the  legislature  enacted  tbe  provision  In  ques- 
tion as  a  promise  to  the  taxpayers  of  that 
particular  county  that  If  they  would  make 
honest  returns  of  their  property  tbey  should 
have  the  benefit  of  the  limitation;  that  the 
offer  was  largely  accepted,  and  the  anticipat- 
ed result  realized;  and  that  the  courts  should 
adhere  to  the  t>argaln.  None  of  these  statc> 
ments  have  any  foundation  in  tbe  record,  and, 
if  they  bad,  the  reasoning  Is  not  applicable 
on  the  question  of  the  constitutionality  of 
the  statute,  which  Is  the  only  question  before 
the  court.  The  reasons  which  coiinsel  say 
operated  on  the  minds  of  the  legislators  In  en- 
acting the  statute  cannot  be  ground  for  hold- 
ing valid  a  law  passed  in  violation  of  a  con- 
stitntlonal  provision.  Whatever  merit  there 
may  be  In  an  argument  that  taxpayers  of  a 
particular  cbimty  have  been  accustomed  to 
make  false  returns  of  their  property,  and  to 
<  scape  the  burdens  of  taxation,  which  the 
law  contemplates  shall  fall  equally  upon  all 
in  proportion  to  the  value  of  their  property, 
and  that  they  have  l>een  deceived  and  betray- 
ed Into  truthful  disclosures  and  obedience  to 
the  law  because  of  the  supposed  bargain, 
there  Is  no  evidence  whatever  of  the  facts  so 
alleged  and  Insisted  upon  by  counsel.  We 
are  unable  to  consider  such  argument  or  make 
it  a  basis  for  our  decision.  If  the  law  is  local 
and  special  In  Its  character,  and  within  the 
enumerated  'lases  prohibited  by  the  constitu- 
tion, we  must  declare  It  invalid.  Tbese  are 
all  the  arguments  in  support  of  the  provision, 
and  none  of  them  are  sufficient  to  sustain  It 


In  awarding  tbe  writ  In  the  case  of  the 
board  of  educaUon,  the  circuit  court  deducted 
from  tbe  amount  levied  by  the  city  council 
for  building  purposes  tbe  sum  of  $625,500, 
and  tbe  defendant  In  error  In  that  case  as- 
signs a  cross  error  upon  that  action  of  the 
court.  Tbe  board  of  education  is  required  to 
communicate  to  tbe  city  council  of  the  city  of 
Chicago  respecting  the  schools  and  school 
funds  and  the  management  thereof,  and  the 
law  authorizes  the  city  council.  In  making  its 
appropriations  for  school  purposes  and  levy- 
ing taxes,  to  levy  a  tax  not  exceeding  2^3 
per  cent,  for  educational  and  2%  per  cent, 
for  building  purposes.  Tbe  board  of  educa- 
tion In  this  case  made  a  requlsltlou  for  the 
fiscal  year  for  educational  purposes  (less  the 
revenne  from  the  school  fund)  of  $5,524,- 
101.17,  which  was  appropriated  and  levied  by 
the  city  council,  and  about  this  tax  there  is 
no  dispute.  Tbe  board  also  made  requisition 
for  $2,000,000,  which  purported  to  be  for 
building  purposes  and  other  expenses  which, 
under  the  law,  are  not  building  purposes. 
The  council  made  the  appropriation  of  $2,000.- 
000  accordingly,  and  included  it  in  the  ordi- 
nance levying  taxes  In  a  lump  sum.  The 
court  made  an  Investigation  of  the  separate 
amounts  which,  by  the  record  of  the  hoard 
of  education,  went  to  make  up  tbe  $2,000,000, 
and  allowed  that  portion  which  was  for  the 
purchase  of  school-house  sites,  new  buildings, 
and  permanent  Improvements,  and  pro  rata 
of  loss  and  cost  of  collection,  but  deducted 
tbe  other  items,  amounting  to  said  sum  of 
$G25,500.  Tbe  argument  In  support  of  the 
cross  error  assigned  Is  that  tbe  city  council 
had  power  to  levy  a  tax  not  exceeding  2% 
per  cent  for  educational  purposes  alone;  that 
the  entire  tax  levied  for  educational  and 
building  purposes  was  less  than  said  rate  of 
2%  per  cent;  and  that,  therefore,  the  Items 
for  educational  purposes  included  In  the  total 
for  building  purposes  are  valid. 

It  is  true  that  the  council  bad  power  to  levy 
as  much  as  the  whole  amount  which  was 
levied,  and  might  have  levied  It  for  educa- 
tional purposes  alone,  If  required  for  that  pur- 
pose, but  It  was  not  all  required  or  levied  for 
that  purpose.  The  statute  authorizes  a  levy 
for  two  separate  purposes,  and  requires  the 
amount  to  be  levied  for  each  to  be  levied  sep- 
arately, in  specific  sums.  The  certified  copy 
of  the  ordinance  was  the  only  warrant  to  the 
defendant  for  extending  the  tax,  and  some 
of  the  items  Included  In  the  gross  sum  tor 
building  purposes  show  for  themselves  that 
tbey  were  not  for  such  purposes,  and  there 
was  no  way  for  the  clerk  to  separate  them. 
Under  such  a  levy,  tbe  defendant  was  not  re- 
quired to  extend  any  of  the  tax  of  $2,000,000. 
The  ordinance  showed  that  a  part  of  that  sum 
was  for  general  repairs,  Incidental  expenses, 
and  other  things  not  Included  In  building  pur- 
poses. The  ordinary  expenses  of  the  school 
and  ordinary  repairs  are  Included  withhi  the 
tax  levied  for  educational  purposes,  and  the 
tax  for  building  puiposes  is  to  provide  means 
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necessary  to  meet  the  building  ot  school 
honse.  O'Day  v.  People,  171  111.  298,  49  N. 
E;  SOi.  The  relatw  conld  not  have  compellecl 
the  defendant  to  extend  any  portion  of  the 
tax  where  the  levy  furnished  no  means  of 
showing  what  was  legal  and  what  was  no^ 
and  the  action  of  the  court  in  making  the  In- 
veEtlgatlon,  and  ccHnpelling  a  levy  of  that 
portion  which  was  actually  Intended  for  build- 
ing purposes,  was  In  their  favor.  Some  of  the 
items  excluded  may  hare  been  fairly  Included 
under  the  head  of  "building  purposes,"  but 
we  do  not  consider  that  question,  for  the  rea- 
son that  the  court  might  properly  have  re* 
fused  reli^  as  to  the  whcde.  We  cannot  as- 
sent to  the  prc^sltion  that,  because  the  board 
of  education  might  hare  levied  a  tax  which 
would  have  been  valid,  a  tax  not  authorized 
by  the  statute  should  be  held  valid.  To  say 
that  a  city  council  or  board  of  education  may 
commingle  the  educational  and  building  funds, 
or  levy  sums  for  one  purpose  and  apply  them 
to  another,  would  defeat  the  intention  of  the 
statute,  and  be  disastrous  to  thi  taxpayer. 
The  judgment  of  the  circuit  court  Is  affirmed. 
Judgment  affirmed. 

UAG  RUDER,  J.  I  do  not  concur  in  all 
that  Is  said  In  this  opinion. 


(185  III.  446) 

JOHNSTON  T,  HIRSCHBERG. 
(Sapreme  Ooort  of  Illinois.   April  17,  1900.) 
INSTRUCTIONS-APPEAL. 
Where  a  sheriff's  d^eose  to  an  action  for 
wrongfully  seizing  tobacco  belonging  to  plain* 
tiff  under  an   attachment  against  plaiotiff's 
vendor  was  that  the  sale  to  plaintiff  was  fraud- 
ulent, and  the  jurj  had  several  times  been  in- 
structed as  to  the  elements  of  fraudulent  intent 
and  want  of  good  faith  in  the  sale,  error  in 
omitting  such  elements  In  an  Instruction  to 
find  for  {riaintiff  if  be  owned  and  was  in  pos- 
session of  the  tobacco  was  harmless-. 

Appeal  from  appellate  court,  Second  dla- 
trict. 

Action  by  Abraham  M.  HIracbberg  against 
Charlea  E.  Johnston.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  AfUnned. 

On  October  17,  1895,  Gaus  Bros.  &  Rosen- 
thal sued  out  of  the  county  court  of  Peoria 
county  a  writ  of  attachment  against  Isaac  D. 
Hurwltz,  and  placed  It  In  the  hands  of  appel- 
lant, Charles  B.  Johnston,  the  sheriff  of  Pe- 
oria county,  who  levied  upon  and  took  poa- 
sesalon  of  a  quantity  of  tobacco  in  the  posses- 
sion of  appellee  herein,  who  claimed  to  own  it. 
The  ground  for  the  attachment  was  that  Hur- 
wltz had  fraudulently  sold  the  property  to 
Hirschberg  for  the  purpose  of  defrauding  his 
creditors.  The  sheriff  removed  the  property, 
and  it  has  not  been  returned  to  appellee.  On 
January  11,  1896,  appellee  brought  this  action 
of  trespass  against  appellant  for  unlawfully 
seizing  and  disposing  of  the  tobacco.  Appel- 
lant filed  a  plea  of  not  guilty,  and  pleas  set- 
ting out  the  alleged  fraudulent  character  of 
the  sale  by  Hurwltz  to  i^pellee.   Upon  issues 


joined,  and  trial  by  jury,  Judgment  was  ren- 
dered in  favor  of  appellant,  which,  on  appeal 
to  the  appellate  coart,  was  reversed,  and  the 
cause  remanded  for  a  new  trial,  on  account  of 
erroneous  Instructions.  A  second  trial  result- 
ed in  a  judgment  for'Sl>650  In  favor  of  ai^l- 
lee.  On  appeal  to  the  aK>ellate  court  the 
judgment  was  affirmed,  and  appellant  prose- 
cutes this  further  appeal.  A  complete  state- 
ment of  the  case  will  be  found  In  the  opinion 
of  the  appellate  court,  by  Dibell,  J.  (85  lU. 
App.  47);  bat  the  foregoing  will  suffice  tor  a 
proper  understanding  of  t^e  qnestltms  cogni- 
zable In  this  court 

H.  C.  Fuller  (James  H.  Sedgwick,  of  coun- 
sel), for  appellant  Isaac  G.  Edwards  and 
Isaac  J.  Levinson.  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  The 
questions  of  fact  involved  In  this  controversy 
have  been  found  adversely  to  appellant  by 
the  judgment  of  the  appellate  court  which 
finding  is  conclusive  here.  The  brief  of  ap- 
pellant does  not  comply  with  the  rule  of  this 
court  In  that  it  consists  of  several  briefs 
used  In  the  appellate  court  reflled  here. 
However,  we  have  examined  the  cause  upon 
its  merits,  and  fall  to  find  In  the  record  any 
reversible  error.  The  only  contention  urged 
by  appellant  Is  that  the  third  instruction  given 
for  appellee  was  erroneous.  That  Instruction 
was  as  follows:  "The  court  Instructs  the 
jury  that  tf  they  believe  from  the  evidence 
that  the  plaintiff  was  the  owner  of  the  tobac- 
co In  question,  and  that  he  bad  possession  of 
the  same,  and  the  defendant  by  bis  deputy, 
took  and  carried  away  the  tobacco  on  a  writ 
of  attachment  against  one  Isaac  D.  Hurwltz, 
the  Jury  should  find  the  issues  for  the  plain- 
tiff." It  Is  insisted  that  it  Is  defective.  In  that 
It  does  not  contain  the  element  of  purchase 
and  possession  In  good  faith.  As  said  by  the 
appellate  court  It  is  subject  to  the  criticism. 
The  elements  of  fraudulent  intent  and  want 
of  good  faith  In  the  alleged  sale  and  purchase 
were  clearly  stated  In  several  Instructions  giv- 
en at  the  Instance  of  the  plaintiff,  and  at 
least  one  given  on  behalf  of  the  defendant 
and  we  concur  In  the  view  of  the  appellate 
court  that  the  jury  could  not  have  been  mis- 
led by  the  omission  in  the  third.  As  a  whole, 
the  instructions  fairly  presented  the  law  of 
the  case.  The  Judgment  of  the  appellate 
court  Is  right,  and  will  be  affirmed.  Judg- 
ment affirmed. 


(1S5  III.  196) 

WHITE  V.  WAGAR. 

(Sapreme  Oonrt  of  Illinois.   April  17.  1900.) 

SEARCHES  AND  SEIZURES— WARRANTS— SEI- 
ZURE OF  PERSON— FAILURE  TO  DIRECT— VA- 
LIDITY OF  PROCEEDINGS  —  LABELS  AND 
TRADE-MARKS-FORGBR  Y— CERTI ORA  RI. 

1.  Labels  and  trade-marks  are  not  the  subject 
of  toTgery  at  common  law  or  by  statute,  and 
hence  are  not  forged  instruments,  within  Cr. 
Code,  div.  8.  c.  38,  S  2,  providing  that  a  justice 
Of  the  peace  may  issue  a  search  warrant  for 
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forged  banlc  notes  and  other  forged  instm- 
ments. 

2.  Under  Cr.  Code,  div.  8.  c.  38,  §  3,  provid- 
ing that  a  search  warrant  shall  direct  the  of- 
ficer to  bring  the  property  and  the  person  in 
whose  possession  it  is  fonnd  to  the  justice  is- 
sainic  toe  warrant,  where  a  warrant  failed  to 
direct  the  bringing  in  of  the  person  the  pro- 
ceeding was  illegal  and  void,  though  the  per- 
BOD  appeared. 

8.  Certiorari  will  lie  to  review  the  action  of 
a  jastice  of  ,the  peace  in  illegally  issuing  a 
search  warrant,  tnough  defendant  also  had  a 
remedy  by  appeal. 

Appeal  from  appellate  court,  First  district 
Certiorari  by  MIlo  H.  Wagar  against  Ran- 
dall H.  White.  From  a  Judgment  of  the. ap- 
pellate court  (S3  111.  App.  502)  affirming  a 
jadgmeut  in  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  affirming  a  Judgment  of  the 
circuit  court  of  Cook  county,  wherein  the 
circuit  court,  upon  the  petition  of  M!lo  H. 
Wagar,  the  appellee,  for  a  writ  of  certiorari 
as  at  common  law,  entered  a  Jndgmmt  that 
"the  record  and  proceedings  brought  before 
It  In  the  case  of  the  people  of  the  state  of 
IIUnolB  against  No.  26o  Fifth  avenue,  Chi- 
cago, Cook  county,  Illinois,  before  Randall 
H.  White,  a  jDstice  of  the-  peace  in  and  for 
the  town  of  South  Cblcago,  in  the  county  of 
Cook  and  state  of  lUlools,  are  manifestly  il- 
legal, emmeous,  and  void  In  law,  and  wholly 
without  effect,  and  that  such  proceedings  are 
hereby  vacated,  annulled,  and  set  aside." 
Randall  H.  White,  the  appellant  was  the  Jus- 
tice of  the  peace  before  whom  the  judgment 
was  rendered  which  was  called  in  question 
by  the  petition  for  certiorari.  The  complaint 
made  before  the  justice,  as  shown  by  the 
petition,  was  substantially  as  follows;  "Wil- 
liam M.  Copeland,  being  duly  sworn,  upon 
hlB  oath  deposes  and  says  that  certain  forged 
and  counterfeit  trade-marks,  labels,  bottles, 
caps,  corks,  cases,  boxes,  dies,  stamps,  sten- 
cils, plates,  names,  and  signatures,  purport- 
ing to  be  the  true  and  genuine  trade-marks, 
labels,  bottles,  caps,  corks,  cases,  boxes,  dies, 
stamps,  stencils,  plates,  names,  and  signa- 
tures of  James  E.  Pepper  &  Co.,  of  Lexing- 
ton, Kentucky;  the  same  as  to  J.  A.  GUka, 
of  the  city  of  Berlin,  Germany;  also,  Dr.  J. 
G.  B.  Slegert  &  HijM,  of  Port  of  Spain,  Is- 
land of  Trinidad,  British  West  Indies;  John 
De  Kuyper  ft  Saa,  Rotterdam,  Holland;  Mar- 
tell  A,  Co^  of  Cognac,  France;  Benedictine 
Go.,  of  Fecamp,  France;  W.  A.  Gaines  &  Co., 
of  Frankfort  Kentucky;  Coatra  &  Co.,  Ply- 
mouth, England;  Booth  &  Co.,  London.  Eng- 
land; Martini  &  Rossi,  Italy;  Joseph  F.  Boll, 
of  Isere.  France;  John  Jameson  &  Son,  Lim- 
ited. Dublin,  Ireland;  G.  H.  Mumm  &  Co., 
Reims,  France;  Edward  Pernod,  Couvet, 
Switzerland;  H.  Underberg-Albrecht,  Rheln- 
berg,  Germany;  Field,  Son  &  Co.,  of  London, 
E!a^nd;  Louis  Roederer,  of  Reims,  France; 
Paris,  Allen  &  Co.,  of  New  Tork  City;  Axd 
Bagge  &  Cc,  of  Gotebo]^,  Sweden;  Jorgen  B. 
Lysfaolm,  <k  Throndhjem,   Norway;  John 


Ramsay,  of  Fort  Ellen,  Islay,  Scotland;  L. 
Garnier,  of  France;  E.  H.  Taylor,  Jr.,  &  Co., 
of  Frankfort,  Kentucky;  Hiram  Walker  & 
Sons,  Limited,  of  Canada;  E.  &  J.  Burke, 
Limited,  of  Dublin,  Ireland;  Cook,  Bemheim- 
er  &  Co.,  of  New  York  City;  also,  certain 
tools,  machinery,  and  printing  presses,  cuts, 
type,  and  other  materials  used  for  making 
the  said  forged  and  counterfeit  trade-marks, 
labels,  botties,  caps,  corks,  cases,  boxes,  dies, 
stamps,  stencils,  plates,  names,  and  signa- 
tures, which  said  forged  and  counterfeit 
trade-marks,  labels,  bottles,  caps,  corks, 
cases,  boxes,  dies,  stamps,  stencils,  plates, 
names,  and  signatures,  and  the  tools,  ma- 
chinery, printing  presses,  cuts,  type,  and 
other  materials  for  maMng  the  same,  were 
forged  and  counterfeited,  and  used  for  the  un- 
lawful purpose  of  cheating  and  defrauding 
some  person,  body  corporate,  by  some  person 
or  persons  unknown  to  this  affiant.  And  be 
verily  believes  that  a  large  number  of  said 
forged  and  counterfeit  trade-marks,  labels, 
bottles,  caps,  corks,  cases,  boxes,  dies,  stamps, 
stencils,  plates,  names,  and  signatures,  and  the 
tools,  machinery,  printing  presses,  tyjpie,  cuts, 
and  other  materials  for  making  the  same,  are 
now  concealed  In  and  about  the  building  and 
premises  of  No.  265  Fifth  avenue,  and  the 
basement  connected  therewith,  all  In  the  dty 
of  Chicago,  county  of  Cook,  and  state  of  Illi- 
nois, and  that  the  following  are  some  of  the 
reasons  for  such  belief:  First,  that  one  of 
the  agents  of  said  affiant  reports  to  him  that 
he,  said  agent,  saw  shipped  away  from  said 
premises  on  the  ISth  day  of  January.  ISdS, 
about  twenty  cases  of  counterfeit  and  bogus 
Martini  &  Rossi  Vermouth,  having  stamped 
thereon  forged  marks  and  signatures  pur- 
porting to  be  the  true  and  genuine  marks 
and  signatures  of  Martini  &  Rossi,  and  also 
reports  that  be  saw  on  said  date  a  large  num- 
ber of  forged  and  counterfeit  cases,  purport- 
ing to  be  the  true  and  genuine  cases  of 
James  Hennessy  &  Co.,  stored  on  said 
premises." 

Upon  the  complaint  so  made  the  justice  Is- 
sued a  warrant,  which,  among  other  things, 
contained  the  following:  "We  therefore  com- 
mand you,  with  necessary  and  proper  assist- 
ance, to  enter  in  the  daytime  tiie  said  prem- 
ises, and  tliere  diligenUy  search  for  said 
goods  and  chattels,  and,  If  the  same  or  any 
part  thereof  be  found  on  snch  search,  that 
yon  bring  the  goods  and  chattels  so  found 
before  the  said  justice,  or,  in  case  of  bis  ab- 
sence, before  some  other  justice  of  the  peace 
In  said  Cook  county,  to  be  disposed  of  ac- 
cording to  law."  The  warrant  was  delivered 
to  William  Breen,  a  constable,  and  by  him 
returned  on  January  20,  1896,  with  the  fol- 
lowing Indorsement  thereon:  "Executed  the 
within  writ  by  searching  the  wlthln-men- 
tloned  premises  between  sunrise  and  sunset 
of  the  19th  day  of  January,  1808,  and  taking 
therefrom  articles  found  In  the  possession 
of  M.  H.  Wagar,  to  wit:  Fifty-two  bottles 
alleged  Hennessy  brandy,  having  forged  and 
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counterfeit  label*  attached;  tw^ntj-ttaree  bot- 
tles alleged  Chartreuse,  having  forged  and 
counterfeit  labels  attached;  one  case  alleged 
Angostura  Bitters,  pint  bottles,  as  described 
In  complaint;  one  case  alleged  Angostura  Bit- 
ters, qnart  bottles,  having  forged  and  counter- 
felt  labels,  as  shown  In  the  complaint;  one 
quart  bottle  alleged  Angostura  Bitters,  hav- 
ing forged  and  counterfeit  labels  attached, 
aa  described  in  the  complaint  Dated  this 
20th  day  of  January.  1888.  Costs  and  ex- 
penses, eight  men  and  team,  $20.  Wm. 
Breen,  Constable."  The  articles  seized,  in 
part,  having  been  brought  before  the  justice 
of  the  peace,  a  hearing  was  bad,  and  the  Jus- 
tice adjudged  the  labels,  trade-marks,  names, 
and  signatures  attached  to  certain  of  the  bot- 
tles so  seised  to  be  forged,  and  counterfeit 
labels,  trade-marks,  names,  and  signatures, 
and  directed  that  said  labels,  trade-marks, 
names,  and  signatures  attached  to  said  bot- 
tles so  produced  be  safely  kept  by  said  Wil- 
liam Breen  so  long  as  necessary,  for  the 
purpose  of  being  produced  or  used  In  evi- 
dence on  any  trial,  and,  aa  soon  as  might  be 
afterwu^  to  be  burned  or  otherwise  de- 
stroyed un^r  the  direction  of  the  said  Jus- 
tice of  the  peace,  appellant  herein,  and  as  ; 
to  the  other  labels,  trade-marks,  names,  and  j 
Mgnatures  attached  to  the  articles  as  men-  { 
tloned  In  said  constable's  return,  adjudged 
that  each  and  all  were  forged  and  counter- 
feit labels,  trade^marks,  names,  and  signa- 
tures attached  to  bottles,  as  alleged,  and 
found  upon  appellee's  premises. 

Cbarlton  &  Copeland,  for  appellant  Ban- 
daU  H.  White,  In  pro.  per. 

CRAIG,  J.  (after  stating  the  tacts).  A  Jus- 
tice of  the  peace  in  this  state  Is  a  court  of  lim- 
ited Jurisdiction.  It  has  and  can  aerdse  no 
powers  except  those  conferred  by  the  statute, 
and,  whenever  it  assumes  Jurisdiction  In  a 
cose  not  conferred  by  the  statute.  Its  acts 
are  null  and  void.  Moore,  Justice,  |  30,  p. 
18;  Robinson  t.  Harlan,  1  Scam.  237;  Bowers 
T.  Oreen,  Id.  42;  Evans  t.  Pierce,  2  Soun. 
46a  It  Is  also  weU  settled  that  a  Justice  of 
the  peace  has  no  Jurisdiction  to  issue  a  search 
warrant  except  In  cases  provided  by  law. 
Moore,  Cr.  Law,  |  141;  Oooley,  Gonst  LIm. 
(6th  Ed.)  364.  It  therefore  becomes  Impor- 
tant to  determine  what  power  has  been  con- 
ferred upon  Justices  of  the  peace  to  Issue 
search  warrants.  The  authority  to  issue  a 
search  warrant  In  this  state  will  be  found  In 
division  8  of  chapter  88  of  the  (Criminal  Code, 
section  1  of  which  provides  that  a  warrant 
may  Issue  for  stolen  or  embezzled  goods. 
Section  2  provides  that  any  Judge  or  Justice 
may,  fsa  like  complaint  made  on  oath.  Issue 
search  warranbs,  when  satisfied  that  there 
Is  a  reasonable  cause.  In  four  Instances:  (1) 
"To  search  for  and  seize  countert'^t  or  spuri- 
ous coin,  foi^;ed  bank  notes  and  other  foiged 
Instruments,  or  tools,  marbinery  or  materi- 
als prepared  or  provided  for  making  either 
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of  them";  (2)  obscene  books;  @)  lott^  tick- 
ets, etc.;  (4)  gaming  apparatus.  The  a^el- 
lant,  as  we  umlerstand  the  argument,  relies 
iQMin  the  following  clause  of  the  statute: 
"To  search  tot  and  seize  counterfeit  or  spuri- 
ous coin,  forged  bank  notes  and  othw  toitfgfiA 
Instruments,  or  tools,  machinery  or  materials 
prepared  or  provided  for  making  either  of 
them,"-^  confenlng  the  power  to  issue  the 
search  warrant  In  question.  The  contention 
Is  that  forged  and  counterfeit  trade-marks, 
labels,  caps,  corks,  cases,  bottles,  boxes,  dles^ 
8tam{«,  stencils,  plates,  names,  and  signa- 
tures, together  with  tools,  machineiy,  printing 
presses,  type,  cuts,  and  other  materials  for 
making  the  same,  are  embraced  within  the 
meanhig  of  the  clause  "other  forged  Inatm- 
ments,"  and  It  la  Insisted  that  the  words  "oth- 
er forged  Instruments"  are  aufltelently  com- 
prehendve  to  include  sudli  articles.  If,  how- 
ever,  labels  and  trade-marks  are  not  properly 
embraced  within  the  subject  of  forgery,  th«k 
they  will  not  fidl  within  the  designation  of 
forged  Instruments.  The  weight  of  author^ 
ity  seems  to  be  that  labels  and  trade-marks 
are  not  the  subJeqC  of  forgery  at  common 
law.  In  2  Blsta.  Or.  Law  (8th  Ed.)  i  586, 
the  author  says:  *1n  England  It  was  the 
business  of  one  Borwick  to  pot  up  for  the 
market  Inclosed  In  printed  wrappers,  two 
kinds  of  powders,  called,  re^>ectlvely,  *Bor- 
wlck's  Bakliv  Powden^  and  'Borwlcli^s  Egg 
Powders.'  Anothw  printed  wrappers  of  his 
own,  Imitating  these,  and  put  In  them  his 
own'  powders,  selling  them  as  Borwl(A's.  Fw 
this  he  vas  Indicted  as  for  forgery,  but  the 
judges  deemed  that  though  he  was  proba- 
bly criminally  liable  in  onothw  form,  what 
he  did  came  short  of  this  offense.  And  {Main- 
ly not  so.  In  words  employed  by  the  learn- 
ed Judges,  the  genuine  label  put  by  Borwick 
upon  his  powders  could  not  be  deemed  a 
writing  of  legal  validity,  however  useful  it 
was  to  him  as  an  advertisement  or  a  trade- 
mark." Reg.  Smith,  8  Ccur.  Cr.  Cas.  32,  Is 
a  leading  case  on  the  question.  In  the  de<^ 
slon  of  the  case,  Pollock,  C  B.,  said:  "The 
defendant  may  have  been  guilty  of  obtaining 
money  under  false  pretenses.  Of  that  there 
can  be  no  doubt  But  the  real  offense  ha« 
was  the  issuing  of  a  ftUse  wrapper,  and  In- 
closing false  stuff  vlthln  It  The  issuing  of 
this  wrapper  without  the  stuff  therein  would 
be  no  offense.  In  the  printing  of  these  wrap- 
pen  there  is  no  oflensew  The  real  (dTeme 
Is  the  issuing  of  them  with  the  fraudulent 
matter  In  them.  •  •  •  Tbey  are  merely- 
wrappers,  and,  In  their  present  shape,  I  doubt 
whether  they  are  anything  like  a  document 
w  instrument  which  Is  the  subject  of  forgery 
at  common  law.  To  say  that  they  bel<mg  to 
that  class  of  Instromente  seems  to  me  to 
be  confounding  things  which  are  essentially 
different  It  might  as  well  be  said  tliat  If 
one  tradesman  used  brown  paper  for  wrap- 
pers of  the  same  description  aa  another 
tradesman,  he  could  be  accused  of  forging 
the  brown  paper."  Justice  WUIes  said:  "This 
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it  not  one  of  tbe  different  kUids  of  instru- 
ments wtalcb  may>be  the  Bobject  of  forgery. 
It  Is  not  made  the  subject  of  forgery  simply 
by  reason  of  the  assertion  of  that  which  is 
false.  In  cases  like  the  present  the  rem- 
edy is  well  known.  The  prosecutor  may,  If 
be  pleases,  file  a  bill  in  equity  to  restrain 
tbe  defendant  from  using  the  wrai^per,  and  he 
may  also  bring  an  action  at  law  for  dam- 
ages, or  he  may  indict  blm  for  obtaining 
money  under  false  pretenses;  but  to  convert 
lUe  Into  the  offense  of  fo^ery  would  be  to 
strain  the  rule  of  law."  As  establishing  a 
contrary  doctrine,  we  have  been  referred  to 
8  Am.  &  Eng.  Enc.  Law,  478,  where  the  au- 
thor says:  "The  false  writing  of  any  instru- 
muit  calculated  to  deceive,  and  which,  if  gen- 
uine^ might  subject  tbe  person  signing  it  to 
damages,  ts  forgery,— such  as  •  *  *  trade- 
marks or  labels,— where  it  could  be  made  the 
basis  o{  an.  action  for  deceit  or  warranty 
against  the  alleged  Issner."  In  support  of 
the  doctrine  announced,  Reg.  v.  Smith,  supra, 
Is  dted;  but,  as  has  been  seen,  that  case  lays 
down  a  different  rule.  WbarL  Cr.  Law  (lOth 
Ed.)  I  OBO^  is  also  cited,  where  the  author,  in 
snbstance,  says  that,  when  a  trade-mark  or 
label  can  be  mode  a  basis  for  a  suit  against 
the  alleged  Issuer  in  an  action  for  deceit  or 
warranty,  then  to  falsely  appropriate  such 
trade-mark  or  label  is  forgery.  But  here, 
whether  tbe  trade-marks  or  labds  are  of  the 
cbaTBcter  named  by  the  author,  so  as  to 
bring  them  within  the  role  indicated  by  blm, 
does  not  aroeor  from  the  proceedings  before 
the  justice.  As  we  understand  it,  forgery,  at 
common  law,  is  the  false  making  or  material- 
ly altering,  with  intent  to  defraud,  of  any 
writing  which,  if  genuine,  might  apparently 
be  of  le^  efficacy,  or  a  fonnaation  of  legal 
MabUity.  2  Blsb.  O.  Law,  f  SlS.  The  trade- 
marks and  labels  In  question  do  not  as  we 
understand  it,  fall  within  the  definition  in- 
dicated. 

But  it  is  argued  tliat  tbe  articles  mentioned 
in  tbe  complaint  upon  which  tbe  search  war- 
rant was  issued  may  be  and  are  included 
within  the  words  of  tbe  statute  "other  forged 
Instruments,"  and,  hence,  If  not  authorised  at 
common  law,  they  are  authorized  by  statute. 
In  Shirk  t.  People,  121  Dl.  61,  11  N.  E.  888. 
following  a  well-established  rule  of  the  coh- 
■tnictlon  of  statutes,  it  was  held  that  under 
a  statute  making  It  criminal  to  make  or  pass 
a  fictitious  bill,  note,  or  check,  or  other  In- 
strument In  writing  for  the  payment  of  mon- 
ey, tbe  words  "other  Instruments  In  writing" 
will  only  include  such  Jnstruments  as  are  of 
the  same  class  or  kind  as  those  enumerated, 
such  as  money,  bonds,  duebiUs,  and  other  In- 
struments hi  writing  containing  an  absolute, 
unconditional  promise  or  obligation  to  pay  a 
sum  of  money  or  personal  property.  The 
same  doctrine  was  reiterated  In  tbe  late  case 
of  GondUng  V.  City  of  Chicago,  176  III.  340, 
62  N.  £.  44.  The  same  rule  was  declared  In 
Cedl  T.  Gieen,  161  IlL  265,  4S  N.  E.  1106,  32 
L.  B.  A.  fi6tt.  and  WUson  t.  Board,  133  lU. 


443.  27  N.  E.  208.  Bee,  also.  Sandinuu  t. 
Breach.  7  Bum.  &  C.  89.  Langdon  v.  Fe(^le, 
133  lU.  SS2,  24  N.  £.  874,  has  been  cited  as- 
an  authority  sustaining  appellant's  position. 
There  is,  however,  nothing  In  that  case  In  con- 
flict with  the  authorities  above  dted.  There- 
Langdon  was  Indicted  for  forging  the  signa- 
ture of  a  county  Judge,  under  section  114  or 
division  1'  of  the  Criminal  Code,  which  pro- 
vides that  "every  person  who  shall  *  •  *- 
forge  or  counterfeit  tjie  signature  ot  any  pub- 
lic officer  •  ♦  -•  Bball  be  Imprisoned  In. 
the  penitentiary,"  etc.;  and  it  was  held  that 
the  words  "other  forged  Instruments"  were- 
broad  enough  to  cover  a  forged  certificate  of  & 
county  Judge.  But  there  Is  a  wide  difference 
between  an  instrument  containing  the  forged 
signature  of  a  public  ofilcer,  and  trade-marks- 
and  labels.  A  person  found  guilty  of  forging 
the  former,  under  section  114  of  division  1 
of  tbe  Criminal  Code,  shall  be  imprisoned  In 
the  penitentiary  not  less  than  1  year  nor  more 
than  20  years;  but  the  falsification  of  tbe  lat- 
ter articles,  under  sections  110  and  116,  is  not 
forgery,  but  a  mere  misdemeanor,  for  whlcH 
a  flue  not  exceeding  $200  may  be  imposed. 
We  find  no  provision  of  the  Criminal  Code 
that  tbe  simulation  of  trade-marks  and  labels- 
or  names  and  signatures  Is  forgery.  They  are 
not  of  the  same  class  or  kind  as  counterfeit 
or  spurious  coin  and  forged  bank  notes,  and 
hence,  they  cannot  be  regarded  as  forged  In- 
struments, within  tbe  meaning  of  the  statute. 
In  tbe  Langdon  Case  the  public  document  had 
been  seized  and  taken  from  tbe  possession  of 
the  defendant  under  a  search  warrant,  and 
tbe  vital  question  was  whether  it  should  be 
admitted  in  evidence;  and  in  the  decltion  of 
tbe  case  we  held  that,  although  papers  may 
be  Illegally  taken  from  the  possession  of  a 
party  against  whom  they  are  offered,  It  Is  no 
objection  to  their  admissibility,  if  they  are 
pertinent  to  the  Issue.  The  court  wlU  not 
take  notice  of  how  they  were  obtained.  Ifr 
therefore,  the  statute  did  not  authorize  a 
search  warrant  for  bogus  trade-marks,  labelSr 
names,  and  signatures,  as  we  are  satisfied  It 
did  not,  the  justice  of  the  peace  had  no  Juris- 
diction to  Issue  a  search  warrant,  and  his  ac- 
titm  was  void. 

There  la  another  fatal  defect  in  the  proceed- 
ing. The  search  warrant  issued  by  tbe  Jus- 
tice directed  the  officer  to  diligently  search 
for  the  goodR  and  chattels,  and,  if  the  same 
or  any  part  thereof  be  found,  to  bring  the 
same  before  the  Justice  of  the  peace;  but  the 
warrant  nowhere  contains  a  direction  that  he 
shall  also  bring  with  him  the  person  in  whose 
possession  the  goods  are  found.  Section  3  of 
division  8  of  tbe  Criminal  Code  (Hurd's  Rev. 
St.  1897)  expressly  provides  that  the  warrant 
shall  direct  the  ofiicer  "to  bring  such  stolen 
property  or  other  things,  when  found,  and  the 
person  In  whose  possession  they  are  found, 
to  the  judge  or  justice  of  the  peace  who  is- 
sued the  warrant."  In  Blsb.  New  Cr.  Proc. 
f  243,  the  rule  is  laid  down  that  a  search  war- 
rant must  contain  every  statutory  require 
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ment  In  Cooley.  Const  Llm.  (6Qi  Bd.)  869, 
It  Is  said:  "Tbe  warraot  must  also  command 
that  tbe  goods  or  other  articles  to  be  searched 
for,  if  found,  together  with  tbe  party  in  whose 
custody  tbey  are  found,  be  brought  before  the 
magistrate,  to  the  end  that,  upon  further  ex- 
amination Into  the  facts,  the  goods,  and  tbe 
party  In  whose  custody  tbey  were,  may  be 
disposed  of  according  to  law."  In  state  v. 
Leach,  38  Me.  433.  under  a  statute  similar  to 
ours,  tbe  supreme  court  of  that  state  held 
that,  where  the  warrant  failed  to  require  the 
officer  to  bring  before  the  Justice  the  person 
In  possession  of  the  goods  seized,  the  proceed- 
ing was  Illegal  and  Told.  Tbe  fact  that  tbe 
person  In  possession  of  the  articles  did  ap- 
pear will  not  cure  the  difficulty.  In  a  pro- 
ceeding of  this  character,  before  the  premises 
of  the  citizen  may  be  invaded  and  searched, 
a  strict  obserronce  of  the  requirements  of  the 
statute  must  appear  from  the  proceeding  It- 
self; otherwise,  the  proceeding  will  be  Told. 
State  T.  Whalen  (Me.)  27  AtL  849. 

It  Is,  however,  claimed  In  tbe  argument 
that  appellee  bad  tlie  right  to  appeal  from  the 
Judgment  of  the  justice,  and.  as  the  right  of 
appeal  existed,  the  writ  of  certiorari  cannot 
Issue.  As  no  judgment  was  rendered  against 
appellee,  bis  right  to  appeal  might  well  be 
doubted.  But  we  shall  not  stop  to  con^der 
that  question,  as  this  court  has  held  In  numer- 
ous cases  that  the  common-taw  writ  of  cer- 
tiorari may  be  awarded  to  all  inferior  tri- 
bunals and  Jurisdictions,  where  it  ai^tears 
that  they  have  exceeded  the  limits  of  their 
jurisdiction,  or  in  cases  where  they  have  pro- 
ceeded Illegally,  and  no  appeal  Is  allowed  or 
other  mode  provided  Cor  reviewing  their  pro- 
ceedings. People  T.  Wilkinson,  iS  111.  660; 
DooUttle  V.  Railroad  Co..  14  lU.  381;  Smith 
V.  Commlsf^i oners,  150  IlL  385,  36  N.  E.  067; 
Hyslop  T.  Finch,  99  IIL  171.  In  tbe  last  case 
named  It  is  said  (page  im>):  "There  are  two 
classes  of  cases  in  which,  according  to  tbe 
previous  decisions  of  this  court,  a  common- 
law  certiorari  will  lie:  First,  whenever  it  Is 
shown  that  the  Inferior  court  or  jurisdiction 
haa  exceeded  Its  jurisdiction;  second,  when- 
ever It  Is  shown  that  the  Inferior  court  or 
jurisdiction  has  proceeded  Illegally,  and  no 
appeal  or  writ  at  error  will  Ue."  The  judg- 
ment of  the  appellate  court  will  be  affirmed. 
Judgment  affirmed. 


CUE  111.  369) 

BIRKBT  et  aL  T.  CITT  OP  PEORIA. 

(Supreme  Oourt  of  Dlinois.   April  17.  1900.) 

miNICIPAL  CORPORATIONS— IMPROVBMKNTS— 
SPECIAL  ASSESSMENTS  —  AFPORTIONMEN'T— 
OBJECTIONS— TENANTS  IN  COMMON— NOTIFI- 
CATION—APP  KAL—VBRD ICT— REV  IBW. 

1.  Under  Hard's  Rev.  St.  1807.  p.  863,  H  86^ 
88,  89,  providing  that,  where  an  ordiaaace  for 
load  improvements  directs  that  the  improve- 
ment shall  be  paid  for  wboilv  or  in  part  by  spe- 
cial taxation,  the  court  shall  direct  ^e  super- 
intendent of  special  assesaments  to  make  an 
assessment  on  the  municipality  and  tbe  prop- 
erty benefited,  and  that  he  shall  estimate  the 
proportionate  benefits  to  be  derived  by  each,  an 


ordioance  was  not  void  beeaose  it  apportioned 
tbe  cost  between  the  city  and  the  property. 
Instead  of  leaving  it  to  be  done  by  the  superin- 
tendent of  special  assessments. 

2.  Defendant  could  not  object  to  a  special  as- 
sessment for  street  improvements  on  the  ground 
that  a  tenant  in  common  was  not  notiSed  as 
required  by  statute^  since  he  may  pay  bis  pro- 

Sortion  of  the  assessment,  and  refieve  his  In- 
Ividual  interest 

8.  Where  a  questloo  of  fact  was  submitted  to 
the  Jnir  OB  conflictiBg  erldwcai  its  verdict  will 
not  De  wt  adde  <m  appeaL 

Appeal  from  Peoria  county  ooort;  Bobcxt 

H.  liovett,  Judge. 

Action  by  the  dty  ot  Peoria  against  J.  O. 
Birket  and  others.  From  a  judgment  In  favor 
of  plaintiff,  defendants  appeaL  Affirmed. 

James  A.  Cameron,  for  appellants.  W.  T. 
Tefft  and  Henry  Mansfield,  for  appellee. 

GARTER,  J.  In  October,  1898,  the  dty 
council  of  Peoria  passed  an  ordinance  provid- 
ing for  the  paving  ot  Perry  avenue,  between 
CiHnliUl  and  Abingtoa  streets,  with  aspbat 
torn,  and  for  putUng  in  <»  eadi  side  at  said 
avoine  a  combined  curb  and  gutter;  and  that 
96  per  cent  of  the  cost  of  the  improvement 
should  be  raised  by  q>eclal  taxation  upon  con- 
tiguous property  according  to  frontage,  and 
the  remaining  5  cent  abonld  be  by 
the  dty  out  of  Its  general  fim^  Certain  lots 
fronting  upon  the  avenne  were  owned,  as 
tenants  In  common,  by  the  appellants  and 
Maybell  Birket,  who  has  not  appealed.  The 
appellants,  only,  appeared,  and  filed  objections 
to  tbe  confirmation  ot  the  assessment,  and  on 
this  their  appeal  from  the  Judgment  at  con- 
firmation they  assign  for  error  that  the  court 
erred  in  overruling  tbdr  legal  objection  that 
tbe  ordinance  was  v<^d  becsuse  It  a^ortloned 
the  cost  betwem  tbe  dty  and  the  proper^  to 
be  benefited.  Their  contention  Is  that  the 
statute  iffovldes  that  such  apportionment  must 
be  made  by  the  superintendent  of  special  as- 
sessments, and  not  by  the  city  council. 

It  is  expressly  provided  by  the  act  of  June 
14,  1897  (Hurd'e  Rev.  St  1897.  H  36.  38.  89, 
p.  363),  that,  where  the  ordinance  contains  no 
provisions  for  ccmdeninatlon,  and  provides  that 
tbe  Improvement  shall  be  paid  for  wholly  or 
In  part  by  spedal  assessment,  tbe  court  shall, 
upon  the  filing  of  tbe  petition,  enter  an  order 
directing  the  superintendrat  of  Q>ecial  assess- 
ments to  make  a  true  and  impartial  assess- 
ment of  the  cost  of  the  Improvement  upon  tbe 
petitioning  munldpallty  and  tbe  pr<9erty  ben- 
efited by  tbe  Improvement  Section  39  pro- 
vldes  that  "it  shall  be  tbe  duty  of  such  officer 
to  estimate  what  proportion  of  the  total  cost 
of  such  Improvement  will  be  of  benefit  to  the 
public  and  what  proportion  thereof  will  be  of 
benefit  to  the  property  to  be  benefited,  and  to 
apportion  the  same  between  the  dty  •  •  • 
and  such  property,  so  that  each  shall  bear  Its 
relative,  equitable  proportlcm."  And  sections 
47  and  48  confer  power  on  the  court  to  deter^ 
mine  whether  or  not  the  assessment  as  made 
and  returned  Is  an  equitable  and  just  distribu- 
tion ot  the  cost  ot  the  Improvement  between 
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tbe  pnUlc  and  the  property,  and  to  change  ] 
or  modify  sneb  dletributloD,  but  Its  decision 
npon  tbat  qnestlon  la  not  anbject  to  review  on 
error  or  appeal.  Under  prior  legUdatlm  we 
hare  nnltormly  held  that  tbe  court  bad  no 
power  to  <Aange  the  distribution  made  by  or 
nnder  the  provisions  of  the  ordinance  of  tbe 
cost  of  the  improvement  between  tbe  public 
and  tbe  property  assessed.  Blgelow  t.  Cl^ 
of  Chlcfl«o.  90  HI.  40;Fagan  t.  Same,  81  III. 
227;  Watson  t.  Same,  115  lU.  78.  3  N.  E. 
430;  Sterling  t.  Gait,  117  HI.  11,  7  N.  B.  471; 
BUUDgs  T.  City  of  Chicago,  167  lU.  337.  47 
y.  S.  781;  Walters  t.  Town  of  Lake.  129  HL 
23.  21  N.  B.  S66.  This  rule  was  applied  in 
both  fli>eclal  assessmoit  and  tpeclal  taxation 
proceedings,  and  It  Is  dear  tbat  It  was  the 
Intentkm  of  the  legislature  to  chai^  tbe  rule 
as  aroll^  to  fecial  assessments,  so  tbat  the 
court  En  which  the  inoceedhigs  shall  be  pend- 
ing for  confirmation  of  tbe  assessment  sb^ 
hare  power  to  xeTlae  and  change  the  dlstiibu- 
tftm  of  tbe  cost  of  the  Improvement  between 
the  petitioning  munldpellty  &nd  the  prop- 
erlT  to  be  assessed,  so  as  to  make  tbe  assess- 
ment a  Just  and  equitable  one.  Bat  It  does 
not  follow  that  It  was  tbe  Intention  of  the  leg- 
islature to  ctmf  er  tbe  same  pow^  on  the  court 
In  proceedings  where  the  ordhiance  provides 
tbat  the  cost  of  the  Improvement  shall  be 
raised  by  special  taxation  of  contiguous  projK 
er^.  Indeed,  the  language  of  the  sections 
above  referred  to  does  not  embrace  iQ)ecIal 
taxation,  but  special  assessments  only,  and 
can  be  extended  to  special  taxation  oiUy.  If 
at  an,  virtue  of  section  35  of  the  same  act, 
which  Is  as  follows:  "When  the  oi^lnance 
nnder  which  a  local  Imi^vement  shall  be  or- 
dered fihall  ivovlde  that  such  Improvement 
shall  be  made  wholly  or  In  part  by  special 
taxation  of  cmtlgnous  property,  such  special 
tax  shall  be  levied,  assessed  and  collected,  as 
nearly  as  may  be.  In  the  manner  provided  In 
the  section  ot  this  act  providing  for  tbe  mode 
of  making,  assessing  and  collecting  special 
aaaeasments:  provided,  tbat  no  i^ecial  tnx 
shall  be  levied  <a  assessed  upon  any  property 
to  pay  for  any  local  Improvement  In  an 
amount  In  excess  of  the  q)eclal  benefit  which 
sncb  property  shall  receive  from  such  Im- 
provement Such  ordinance  shall  not  be 
deemed  conclusive  of  such  benefit,  but  the 
question  of  such  benefit  and  ot  tbe  amount 
of  such  special  tax  shall  be  subject  to  tbe  re- 
view and  determination  of  the  court,  and  be 
tried  In  the  same  manner  as  in  proceedings 
by  special  assessment."  This  section,  without 
tbe  proviso,  and  without  the  words  "as  nearly 
as  may  be."  is  substantially  the  same  as  sec- 
tion 17  of  article  9  as  it  originally  stood  in 
the  general  Incorporation  act  (1  Starr  &  0. 
Amt  St.  p.  401).  The  proviso  was  added  by 
the  amendment  of  1895  (Laws  1896,  p.  100), 
and  the  whole,  with  but  slight  changes,  was 
Incorporated  In  the  said  act  of  1897  as  section 
so  tbat  by  virtue  of  this  section  as  It  now 
Is  no  special  tax  can  be  levied  <m  property  In 
exceaa  ot  tbe  special  benefit  which  It  receives 


I  from  the  Improvement,  and  that  question  Is 
not  concluded  by  tbe  onSInance,  but  Is  open  lo 
review  by  the  court  ais  In  special  assessments. 
Still,  tbe  section  as  It  now  Is  confers  no  more 
power  on  the  court  to  review  and  change  tbe 
apporticmment  as  made  by  tbe  ordinance,  of 
the  cost  of  the  improvement  between  the  pub- 
lic and  tbe  property  to  be  specially  taxed, 
than  It  did  before  the  proviso  was  added,  and 
when  onr  previous  dedsicms  on  the  subject 
were  rendaed.  And  It  may  be  further  ob- 
served that  by  the  hMerdon  In  the  section  of 
the  words  "as  nearly  as  may  be"  there  Is  a 
clearer  legislative  recognltim  than  formerly 
of  the  Inapplicability  of  tbe  procedure,  as  a 
whole,  In  cases  of  special  assessment,  to 
cases  of  qpeclal  taxation.  It  Is  no  answer  to 
say  that  by  redndi^  the  amount  levied  by 
the  ordinance  <m  contiguous  property  So  that 
It  shall  not  exceed  the  benefits  the  action  of 
the  court  may  result  In  Increasing  the  amount 
to  be  paid  by  the  municipality  from  its  gen- 
eral funds,  for  tbat  is  a  question  which  the 
municipality  must  deal  with,  and  not  the 
courts.  As  said  In  Hull  v.  People  170  111. 
216,  48  N.  E.  081,  the  amendment  of  ISO^ 
merely  changed  tbe  role  wblch  before  pre- 
vailed 1^  providing  that  the  ordinance  should 
not  be  deemed  conduslvie  of  boieflts,  but 
tbat  the  landowner  might,  if  dissatisfied,  have 
that  question  submitted  to  the  court,  and 
tried  by  a  Jtuy  In  the  same  manner  as  in  pro- 
ceeding by  special  assessments.  See,  also, 
Pfelffer  v.  People,  170  HI.  347,  48  N.  B.  970. 
It  follows,  therefore,  that  the  ordinance  was 
not  void  because  it  fixed  the  proportion  of  the 
cost  of  the  Improvement  to  be  paid  by  the  city 
out  of  Its  general  funds.  And,  had  the  ordi- 
nance authorized  the  superintendent  of  spe- 
cial assessments  to  make  such  apportionment, 
it  does  not  follow  that  In  cases  of  special  taxa- 
tion, as  this  Is,  his  apportionment,  as  between 
the  public  and  the  property,  could  be  re- 
viewed by  the  court;  and  the  case  of  City 
of  JacksonvUIe  v.  Hamfil,  178  III.  285,  G2  X. 
B.  M9,  relied  oa  by  appellants,  does  not  so 
bold,  but.  on  tbe  contrary,  tbat  such  appor- 
tionment Is  final,  and  not  subject  to  review. 
It  was  not  intended  by  what  was  there  said 
to  decide  tbat  all  of  the  provMons  of  the  stat- 
ute applicable  to  special  assessm^t  proceed- 
ings are  also  now  applicable  to  special  taxa- 
tion. If  it  had  been,  it  would  not  have  been 
held  tbat  the  action  of  the  officer  In  making 
tbe  appwtionment  of  special  taxes  between 
the  public  and  the  property  was  final  and  con- 
clusive; for,  as  we  have  seen,  section  47 
provides  that  as  to  special  assessments  the 
question  may  be  re\lewed  1^  the  court  We 
see  no  legal  reason  why,  m  cases  of  special 
taxatloD,  tbe  municipality  may  not,  imder  tbe 
law  as  It  now  exists,  as  it  baa  always  hereto- 
fore done,  determine  conclusively  for  Itself 
what  part  of  the  cost  of  the  Improvement  It 
shall  pay  out  of  general  taxes,  and  do  so  spe- 
cifically by  the  ordinance  itself,  or  by  pre- 
scribing therein  tbe  basis  upoa  which  It  shall 
be  definitely  ascertained  and  fixed  by  the 
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officers  or  persons  appointed  to  spread  the 
taxes.  Being  of  this  opinion,  it  follows  that 
the  ordinance  was  not  Invalid  for  the  reason 
urged. 

The  next  objection  requiring  notice  Is  that 
Mayb^ll  BIrket,  one  of  the  tenants  in  common 
of  the  property,  was  not  notified  as  reqalied 
by  the  statute,  and  that  the  interests  of  ap* 
pellants,  the  other  tenants  in  common,  are 
Injuriously  affected  by  the  omission,  Inas- 
much as.  It  Is  said,  the  appellants  would  be 
compelled  to  pay  the  entire  assessment  on  the 
lots  to  relieve  tbelr  Interest  In  them  from  the 
harden.  We  are  of  the  opinion  that  appel- 
lants cannot  raise  this  question.  We  see  no 
reason  why  tb^  may  not  pay  their  proportion 
of  the  assessment,  and  relieve  their  individual 
Interest  In  the  property  therefrom  In  tlie  same 
manner  aa  may  be  done  by  part  owners  of 
lands  assessed  for  taxes  under  the  general 
revenue  laws.  Section  71,  Act  June  14,  1867 
(Kurd's  Rev,  St  c,  120);  Lawrence  v.  Miller, 
86  111.  502;  he  Moyne  v.  Harding,  132  lU.  23, 
23  N.  E.  414. 

It  Is  also  assigned  for  error  that  tbe  tax 
upon  appellants'  lots,  which  was  confirmed 
by  the  court  after  trial  and  verdict,  exceeded 
the  benefits  the  lots  would  receive  by  the  im- 
provement. This  was  a  question  of  fact  sub- 
mitted to  the  Jury  upon  conflicting  evidence. 
The  evidence  Justified  tbe  verdict,  and  no 
sutBclent  reason  appears  why  we  should  set 
It  aside.  The  Judgment  must  be  affirmed. 
Judgment  affirmed. 


(186  111.  321) 

VILLAGE  OF  NORTH  GHILLIOOTHE  v. 
BURR. 

(Supreme  Oonrt  of  IIHnois.   April  17,  1900.) 

DEDICATION— KJECTKENT—80DRCE    OF  TITLB 
— EAS  BMBN  T— RE  VI E  W. 

1.  Where,  in  ejectment,  the  defendant  denied 
the  plaintiff's  claim  that  they  derived  title 
through  a  commoo  source,  the  plaintiff  must 
prove  a  belter  title  in  himself  from  a  common 
source,  or  establish  a  paramount  source  of  title. 

2.  Tbe  fact  that  one  who  made  a  dedication 
of  property  to  a  city  afterwards  received  a 
quitclaim  deed  for  the  same  property  from  H., 
and  gave  a  quitclaim  deed  thereto  to  tbe  plain- 
tiff, does  not  show  that  H.  was  the  common 
source  of  the  title  of  tbe  plaintiff  and  the  city, 
as  a  quitclaim  deed  does  not  show  that  the 
grantee  did  not  have  a  prior  title  to  the  prop- 
erty. 

3.  Where  a  plat  of  land  is  filed  which  is  suf- 
ficient as  a  common-law  dedication  of  streets, 
future  conveyances  of  such  property  made  by 
the  grantor  are  subject  to  tbe  easement  of  the 
public  in  the  streets. 

4.  Where  an  objection  that  it  does  not  appear 
that  the  person  who  certified  to  a  plat  dedicat- 
ing grounds  to  a  city  was  a  surveyor  was  not 
made  in  the  lower  conrt,  It  will  not  be  heard 
on  appeal. 

5.  A  plat  defeating  streets  to  a  dty  Is  not 
defective,  for  not  showing  the  width  of  streets 
dedicated  to  public  uses,  when  they  are  shown 
to  be  "66"  wide,  and  the  piat  and- certificate 
stiow  that  "66  feet"  was  intended. 

Appeal  from  circuit  court,  Peoria  county; 
T.  H.  Shaw,  Judge. 
Ejectment  by  Alls  ton  Burr  gainst  tbe  vil- 


lage of  North  Chlllioothe.  From  a  Judgment 
Id  favor  of  the  plaintiff,  and  from  an  order 
OTerruling  a  motion  for  a  new  trial,  def«id- 
ant  appeals.  Herersed. 

WInslow  Evans  and  Covey  A  Covey,  for 
appellant.  H.  C.  Pettett  and  Stevens.  Hor- 
too  &  Abbott,  for  appellee. 

CARTER,  J.  Appdlee  Burr  brought  eject- 
ment against  the  appellant  village  to  recover 
certain  strips  of  laud  In  tbe  corporate  limits 
of  tbe  Tillage,  and  which  bad  been  designated 
on  a  plat,  and  had  also  been  Improved  and 
used  as  streets.  Tbe  plea  was  not  guilty. 
Burr,  tbe  plaintiff,  filed  an  affidavit  that  tbe 
defendant  and  he  claimed  title  through  a 
common  Boarce,-^that  Is,  from  one  Samuel  T. 
Howe,— and  defendant  filed  an  affidavit  de> 
nylng  that  It  claimed  title  through  said  Howe 
as  a  common  source  with  plaintiff,  but  stat- 
ing that  it  claimed  title  through  and  from  one 
E.  B.  Pureed.  Tbe  case  was  tried  by  tbe 
court  Tilthout  a  Jury,  and  Judgment  was  giv- 
en for  the  plaintiff.  Defendant  then  took 
this  appeal. 

To  prove  his  case  the  plaintiff  gave  In  evi- 
dence three  deeds  to  the  property  in  contro- 
versy and  other  property:  First,  a  quitclaim 
deed,  dated  January  10, 1896,  from  Samuel  T. 
Howe  and  wife  to  E.  B.  Purcell;  second,  a 
quitclaim  deed,  dated  Januaty  20,  1896,  from 
Purcell  and  wife  to  Howell  Jones;  and,  third, 
a  quitclaim  deed,  dated  January  20,  1890, 
from  Jones  and  wife  to  Allston  Burr,  tbe 
plaintiff.  He  then  rested  his  case.  The  de- 
fendant then  offered  in  evidence.  In  proper 
order,  two  certain  plats,  together  embracing 
all  of  tbe  land  in  controversy,  certified  to  as 
owner  of  the  land  described  therein,  and  ac- 
knowledged by  E.  B.  Purcell  In  November, 
1887.  The  first  plat  was  certified  to  by  "C. 
A.  Slas,  Eng'r,"  which  certlflcate  stated  that 
the  plat  was  a  true  and  correct  plat  of  Santa 
F6  addition  to  the  city  of  ChlUicothe,  as  sur- 
veyed by  him  (Slas)  on  the  11th  day  of  No- 
vember, 1887,  and  stated  also  tbe  starting 
point  of  tbe  survey  and  described  the  bound- 
aries. The  second  plat,  of  other  lands,  but 
embracing  certain  streets  sued  for,  and  .pur- 
porting to  be  Santa  F6  Third  addition  to  tbe 
city  of  Cbilllcotbe,  was  made  In  February, 
188S,  and  certified  to  in  substantially  the  same 
manner  as  the  first.  Each  plat  was,  in  the 
same  month  It  was  made  and  certified,  filed 
for  record  In  the  office  of  recorder  of  deeds 
In  Peoria  county.  These  plats  showed  the 
subdivision  of  the  land  into  lots  and  blocks, 
streets,  and  alleys,  gave  the  names  of  the 
streets,  and  also,  as  we  think,  with  sufficient 
certainty,  tbelr  width.  The  lots  and  bloclcs 
were  nnmbared,  and  their  lengths  and  widths 
given,  as  required  by  the  statute.  It  does 
not  appear  that  tbe  city  of  ChlUicothe  ever 
accepted  tbe  plats  of  these  purported  addi- 
tions, or  extended  Its  Jurisdiction  of  the  ter- 
ritory platted;  but  In  1890  tbe  Inhabitants  of 
thia  and  adjacent  territory  established,  in  the 
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maimer  {wovlded  by  law,  the  village  of  North 
ObUllcothe,  which  then  became  daly  Incorpo- 
rated and  organised.  Several  ot  the  streets 
aa  platted  were  thereafter  improved  and  used 
urn  such  by  the  public,  and  In  1895  the  atreets 
and  parts  of  atreeta  now  In  controversy  were 
opmed  by  the  village  anthorltlee  and  plowed, 
iwepatatory  to  grading.  This  was  all  done 
before  any  of  the  deeds  given  In  evidence  by 
the  plaintiff  were  made.  There  was  some 
evidence  that  amue  of  the  land  was  In  cultlra- 
tton  somebody,  and  that  one  of  the  attor- 
neys who  appeared  for  plaintiff  In  the  trial 
below  objected  to  the  opening  of  the  streets, 
and  threatened  to  mjoln  the  village;  but  the 
plalnttff  did  not  then  hare  any  Interest  In  the 
land.  Previous  surveys  of  the  streets  had 
been  made  according  to  the  plats  and  to  the 
stakes  set  by  the  original  survey.  The  evi- 
dence shows  that  tbe  village  authorities  were 
In  possession  of  these  streets  before  the  exe- 
cution of  any  of  the  deeds  in  plalntltTs  chain 
of  title.  The  i^fllntlff  objected  to  the  admis- 
sion in  evidence  of  the  plats— First,  because  It 
did  not  appear  that  Purcelt  was  tbe  owner  of 
the  property  when  they  were  made;  second, 
because  tbey  were  not  certified  or  acknowt* 
e^ed  according  to  law;  third,  because  the 
widths  of  the  streets  and  alleys  were  not 
shown  by  the  plats;  fourth,  because  It  was 
not  shown  that  the  dty  of  CbUIIcothe  accept- 
ed the  offer  of  dedication;  and,  fifth,  because 
the  distances,  courses,  and  other  marks  on  tbe 
plat  were  not  explained  by  the  certificate  of 
tbe  surveyor.  The  court  admitted  the  plats 
subject  to  the  objections,  but  later  In  the  trial 
sustained  the  objections  and  excluded  the 
plats. 

Before  considering  these  objections.  It  is 
proper  to  consider  the  case  as  It  stood  when 
the  plalntitC  rested,  as  shown  by  the  plead- 
ings and  proof.  Tbe  defendant  having  denied 
on  oath  that  It  claimed  title  through  a  com- 
mon source  with  plaintiff,  and  having  stated 
that  it  claimed  title  through  E.  B.  Porcell,  It 
was  Incumbent  on  plaintiff  to  prove  title  In 
himself  as  at  common  law.  This  he  could 
have  done  In  one  of  two  ways:  First,  by 
showing  such  title  derived  from  a  paramount 
source  of  title,  as  from  the  government;  or, 
second,  by  proving  that  he  and  tbe  defendant 
did  claim  through  a  common  source,  and  that 
his  was  the  better  title.  Smith  v.  Laatsch, 
114  IlL  2(1,  2  N.  B.  68.  But  plaintiff  made  no 
attempt  to  trace  his  title  back  of  Howe,  nor 
to  prove  that  Howe  had  any  title,  or  was  In 
possession  claiming  title,  when  he  conveyed. 
Nor  did  be  prove  that  Howe  was  the  common 
source  of  title  of  himself  and  the  defendant 
Tbe  mere  qnltdalm  deed  from  Howe  to  Pur- 
cell,  considered  In  connection  with  the  other 
two  deeds,  at  most  only  tended  to  prove  that 
that  deed  was  tbe  origin  of  the  only  title  the 
plaintiff  bad.  But  these  deeds,  In  connection 
with  defendant's  auctions  and  proof,  did 
show  that  they  iMth  claimed  title  through  a 
common  source,  and  that  tliat  common  source 
was  Pnrcell.  Neither  party,  under  these  dr- 
B7N.BI.-8 


cumstances,  did  or  could  deny  that  PurceD 
liad  had  title,  and  as  the  plaintiff  was  bound 
to  recover,  if  at  all,  upon  the  strength  of  his 
own  title  and  not  on  the  weakness  of  the  de- 
fendant's. It  devolved  on  him  to  prove  that 
his  right  was  superior  to  the  defendant's. 
But  did  he  do  this?  As  before  shown,  the 
plaintiff  made  no  attempt  to  do  so,  except  to 
give  in  evidence  the  quitclaim  deed  from 
Howe  to  Purcell.  This  was  one  step  to  prove 
his  allegation  that  Howe  was  the  common 
source  of  title;  but,  as  no  proof  was  offered 
that  defendant  also  claimed  through  Howe, 
this  deed  was  Ineffectual  to  prove  a  common 
source,  and,  as  before  said,  It  was.  standing 
alone,  no  proof  of  title  In  Purcell.  There  was 
no  proof  that  Purcell  was  In  possession  un- 
der that  deed,  to  raise  tbe  presumption  Utat 
that  was  tbe  title  under  whlcb  be  held,  and, 
consequently,  tbe  title  under  which  both  par- 
ties claimed.  As  we  said  in  littler  v.  City 
of  Lincoln.  106  HI.  363  (oo  page  366):  "Quit- 
claim deeds,  and  even  warranty  deeds,  do  not 
prove  that  the  grantee  had  no  prior  title.  It  Is 
within  every  day's  experience  that  persons, 
out  of  abundance  of  caution,  take  deeds  from 
different  parties  for  the  same  real  estate." 
The  three  deeds  were  made  upon  a  nominal 
oonsldHBtlon.  near  tbe  same  time.  In  tbe 
state  of  Kansas,  where  PurceU,  in  his  deed 
to  Jones,  described  himself  as  residing,  and 
they  certainly  contained  nothing  in  them- 
selves showing  how  Purcell  derived  the  title 
under  which  both  parties  claimed  as  a  com- 
mon source.  If  plaintiff's  chain  of  titie  fr<Hn 
Howe  had  run  through  another  than  Purcell 
It  would  be  incontrovertible  that  he  failed  to 
show  a  right  of  recovery,  however  weak  the 
defendant's  right  may  have  been.  But  the 
alleged  chain  passing  through  Purcell,  there- 
by, in  connection  with  the  defendant's  claim, 
making  him  tbe  common  source  of  title  of 
both  parties,  the  plaintiff  could  at  most  re- 
cover only  by  sustaining  the  burden  he  had 
assumed,  of  showing  that  his  titie  from  Pur- 
cell was  better  than  the  defendant's  from  tbe 
same  source.  We  say  at  most,  for  It  is  not 
necessary  to  consider  whether,  having  alleged 
one  common  source,  he  could  In  the  proof 
rely  upon  another.  It  is  sufficient  to  sustain 
the  error  assigned  that  the  plaintiff  did  not 
prove  superior  titie  In  himself  from  Purcell. 

In  Smith  V.  Laatsch,  114  HI.  271,  2T6,  2  >' 
B.  50,  GO,  this  court  said:  "Prior  to  tht 
adoption  of  the  present  statute  regulating  th< 
practice  In  this  class  of  cases,  the  plalntitl. 
in  order  to  relieve  himself  from  the  burden 
or  danger,  as  the  case  might  be,  of  deducing 
titie  from  the  government  of  the  United 
States,  or  some  other  independent  source  of 
title,  was  bound  to  show,  not  only  hia  own 
claim  of  titie  back  to  the  common  source,  but 
that  of  the  defendant  also,  and  if,  upon  this 
showing,  the  plaintiff  appeared  to  have  the 
better  title  he  would  be  entitled  to  recover, 
but  not  otherwise."  And  gn  page  279,  114  111., 
and  page  62,  2  N.  E.:  "We  are  of  tbe  opin- 
ion that  the  object,  and  sole  object,  of  the 
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legislature  in  Its  adoption  was  to  relleTe  the 
plaintiff,  in  cases  of  this  kind,  from  the  bur- 
den of  proving  the  defendant's  chain  of  title 
as  well  as  his  own,  unless  the  defendant 
would  deny,  by  counter  affidavit,  that  he 
elalmed  from  the  alleged  common  source  of 
title,  In  which  event  the  burden  still  remained 
upon  the  plaintiff,  just  as  it  did  before,  of 
provii^  both  chains  of  title,  runoing  back 
to  a  common  source."  But  even  If  it  were 
held  that  when  the  plaintiff  rested  he  had  es- 
tablished prima  facie  a  right  to  recover,  the 
plats  offered  In  evidence  were  sufficient  to 
overcome  any  presumptioi^  raised  in  his  fa- 
vor. EJren  If  the  plats  as  made  and  certified 
were  not,  under  the  statute,  sufficient  to  prove 
a  statutory  dedication,  or  a  grant  by  Purcell, 
the  comm<m  source  of  title,  of  the  fee  In  the 
streets  to  the  Tillage,  they  were,  with  the 
other  evidence,  sufficient  to  establish  a  com- 
mon-law dedication  to  the  use  of  the  public, 
and  If  the  fe«  passed  from  Purcell  by  his 
deed  to  Jones,  and  from  Jones  by  his  deed  to 
the  plaintiff,  It  was  burdened  with  the  ease- 
ment In  favor  of  the  public,  and  the  village 
could  not  be  deprived  of  possession.  May- 
wood  Co.  V.  Village  of  Maywood,  118  III.  61, 
0  N.  E^  860.  These  plats  were  made,  certi- 
fied to,  and  acknowledged  by  Pnrcell,  describ- 
ing himself  as  owner,  and  by  the  surveyor, 
:Iescribing  himself  as  "C.  A.  Slas,  Eng'r," 
eight  years  before  plaintiffs  quitclaim  deeds 
were  executed.  Inasmuch  as  both  parties 
claimed  through  Purcell,  the  first  objection 
urged,  without  proof ,  to  support  It,  that  be 
was  not  the  owner  when  he  caused  the  sur- 
vey and  plats  to  be  made,  certified  and  re- 
corded, should  not  have  prevailed. 

Under  the  second  objection  urged,  that  they 
were  not  properly  certified,  it  Is  argued  here 
that  the  survey  could,  under  the  statute,  have 
been  made  only  by  a  competent  surveyor,  and 
that  "Eng'r"  does  not  necessarily  mean  "sur- 
veyor." It  Is  a  sufficient  answer  to  say  that 
this  objection  was  not  made  when  the  plate 
were  offered  in  evidence,  and  that,  if  it  had 
been,  the  defendant  might  have  been  able 
to  give  explauatory  proof  of  the  technical 
significance  of  the  term,  which  would  have 
obviated  the  objection.  Nor  do  we  think  the 
objection  should  have  prevailed  that  the 
width  of  the  streets  was  not  stated  on  or  by 
the  plat  The  name  of  each  street,  and  fig- 
ures denoting  its  width,  are  given.  But  it  is 
said  that  it  is  not  shown  whether  the  figures 
"66"  deuote  feet,  inches,  or  chains.  The  cer- 
tificates of  the  engineer  and  the  owner,  and 
the  plat  itself,  taken  as  a  whole,  show  that 
the  distances,  and  the  lengths  and  widths  of 
the  streets,  blocks,  lots  and  alleys,  are  given 
in  feet  Town  of  Lake  View  v.  Le  Bahn,  120 
ni.  92,  9  X.  E.  269. 

The  next  objection  made  to  the  plat  is  that 
the  offer  of  dedication  was  made  to  the  city 
of  Chillicothe,  and  as  an  addition  thereto,  and 
not  to  the  appellant  village,  nor,  presumptive- 
ly, to  any  village  to  be  created  or  organized 
after  the  plat  was  made  and  recorded.  It. Is 


urged  that  the  owner  might  wish  to  have  his 
said  lands  Incorporated  within  the  city  of 
Chillicothe,  to  which  they  were  adjacent  but 
not  within  a  separate  village  to  be  thereafter 
organized.  We  have  held  in  several  cases 
that  dedication  as  a  statutory  one  will  not  fail 
because  the  plat  is  made  and  recorded  before 
the  incorporation,  but  that  the  fee  will  remain 
in  abeyance  until  the  corporatioa  comes  into 
existence.  Village  of  Brooklyn  v.  Smith,  101 
111.  429;  Marsh  v.  ViUage  of  Fairbury,  163 
111.  401.  45  N.  E.  236.  These  plats  were  made 
and  recorded  in  1888,  and  the  village  embra- 
cing this  territory  was  organized  in  1890,  and 
soon  after  some  of  the  streets  were  resurvey- 
ed  and  improved,  and  afterwards,  In  1896, 
those  here  In  controversy;  yet  It  does  not 
appear  that  the  owner  vacated  the  plat  or 
took  any  steps  to  revoke  the  dedicati<m.  It 
is  to  be  borne  in  mind  that  the  dedication  oC 
the  use  of  the  streets  was  to  the  public,  and 
that  the  municipality,  upon  acceptance,  be- 
came merely  the  trustee  for  the  public,  and 
held  (If .  a  statutory  dedication)  the  fee  in 
trust.  In  Rhodes  v.  Town  of  Brightwood, 
145  Ind.  21,  43  N.  E.  942,  a  similar  dedication 
of  a  park  had  been  made  by  the  subdivision 
of  a  tract  of  land  and  the  making  and  record- 
ing in  1872  of  a  plat  of  the  Oak  Hill  addition 
to  the  city  of  Indianapolis.  The  city  did  not 
accept  the  proposed  addition,  and  In  1876  the 
town  of  Brightwood  was  Incorporated,  and 
in  1880  annexed  the  Oak  Park  addition  to  its 
own  corporate  territory.  The  court  said: 
"Another  contention  made  by  counsel  is  that 
the  addition  in  which  Morris  Park  Is  situated 
was  made  to  the  city  of  Indianapolis,  and 
not  to  the  town  of  Brightwood,  and  that  the 
town,  therefore,  had  no  claim  upon  the  park 
so  .dedicated.  Counsti  forget  that  the  dedica- 
tion was  made  for  the  use  of  the  public,  and 
particularly  the  property  owners  and  residents 
In  the  addition  itself.  The  appellee  town  Is 
but  a  trustee  for  the  public.  Any  individual 
having  a  particular  interest  In  the  park  might 
have  taken  the  proper  steps  to  maintain  the 
dedication.  If  the  town,  as  trustee,  had  failed 
to  do  so,"— citing  Elliott  Roads  &  8.  88,  and 
other  autborlOes.  We  agree  with  the  view 
there  taken,  and  It  disposes  of  the  same  ques- 
tion in  this  case.  If  the  owner  had  intesded 
that  there  should  be  no  dedication  imless  ac- 
cepted by  the  city  of  Chillicothe  he  could  have 
vacated  his  plat  as  provided  by  law.  But  this 
he  did  not  do.  While  the  plat  cannot  be  set 
up  as  a  model  to  be  followed,  we  are  of  the 
opinion  that  there  was  a  substantial  compli- 
ance with  the  statute,  and  that  it  Is  good  aa  a 
statutory  dedication,  and  under  the  statute 
operated  as  a  grant  with  warranty  of  title  In 
fee,  by  which  Purcell  and  his  subsequent 
grantees  are  bound  and  estopped.  But,  as  be- 
fore said,  If  the  plat  and  other  evidence  es- 
tablished only  a  common-law  dedication,  the 
village  could  not  be  ousted  of  Its  possession 
by  one  who  has  not  shown  a  superior  right. 
Another  fact  tending  to  prove  a  completed 
dedication,  appearing  In  the  eTldence  but  not 
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referred  to  by  eonnael,  is  that.  In  1888.  after 
making  and  recording  tbe  plats,  Pnrcell  and 
wife,  by  their  deed  of  general  warranty,  con- 
veyed to  others  certain  of  the  lots  described 
In  the  two  addtUcms,  in  which  deed  the  snb- 
diTlston  of  the  tract  Into  lots,  blocks,  and 
streets,  and  the  recording  of  the  plats,  are  re* 
cited. 

We  ue  of  the  opinion  that  the  court  below 
erred  In  excluding  the  plats,  and  In  rendering 
Jud^mCTt  for  tbe  plaintiff,  and  that  Judgment 
staonld  have  been  rendered  for  the  defendant. 
The  judgment  win  be  reversed,  and  the  cause 
remanded,  for  further  proceedings  In  accord- 
ance with  this  opinion.  Beversed  and  re* 
manded. 

<ie  111.  87) 

RAW80N  et  al.  v.  CITY  OP  CHICAGO. 

(Snprenie  Oourt  of  Illinois.   April  17,  1900.) 

MUNICIPAL  CORPORATIONS— STREET  IMPROTB- 
MKNT— VAUDITY  OF  ORDINANCE-PBTITIW 
FOR  PARTICULAR  KIND  OF  PAVEMENT. 

1.  Under  Act  June  14,  1897,  §  7,  providing 
that  the  board  of  local  improvemeDts  in  cities 
having  a  population  of  more  than  25,000  shall 
have  power  to  originate  a  scheme  for  any  local 
improvement  to  be  paid  for  by  special  osBesa- 
nient  or  special  tax,  either  with  or  without  a 
petition,  the  validity  of  a  special  assesament  for 
paving  in  a  city  of  over  &,000  is  not  affected 
by  the  fact  that  a  different  kind  of  pavement 
was  laid  from  that  petitioned  for  by  the  pro)^ 
ertT  owners. 

2.  An  ordinance  for  street  pevin?  describing 
the  roadway  to  be  paved  aa  that  portion  of  a 
named  street  extending  from  the  south  line  of 
the  "street-railway  right  of  way"  on  a  named 
street  to  the  north  line  of  the  "street-railway 
right  of  way"  mi  another  street,  la  not  void  f« 
inde&tlteuess,  hi  that,  as  atreet  railways  have 
no  Vight  of  way,"  no  boundary  line  is  fixed  in 
the  ordinnnce,  where  the  railway  tracks  are  al- 
ready laid,  and  the  railway  companies  are  re- 
quired bs  ordinance  to  iceep  in  repair  S  feet  hi 
width  where  a  single  track  is  laid  aud  18  feet 
ID  width  where  a  double  track  Is  laid. 

Appeal  from  Goolc  county  court;  M.  W* 
Thompson,  Judge. 

Action  by  the  city  of  Chicago  against  Ste- 
jilien  W.  Bawson  and  others  for  the  collection 
of  a  special  asseeameut  for  street  improve- 
ments. From  a  Judgment  for  plalutiff,  de- 
fendants appeal.  Afilrmed. 

Holden  &  Buzzell,  for  appellants.  Charles 
yi.  Walker,  Corp.  Counsel,  and  Armand  P. 
Teefy,  Asst.  Corp.  Counsel,  for  appellee. 

HAGRUDER,  J.  This  Is  an  appeal  from 
a  judgment  of  the  county  court  of  Cook  coun- 
ty, overruling  objections  to  the  conflrmatlon 
of  a  special  assessment,  and  confirming  said 
special  assessmrat.  Tbe  appellants  object- 
ed to  the  conflrmatlon  of  the  special  assess- 
mut  upon  two  grounds. 

The  first  ground  Is  that  the  board  of  local 
Improvements,  by  resolution  adopted  by 
them  and  by  the  terms  of  the  ordinance  rec- 
ommended by  them,  provided  for  the  making 
of  a  brick  pavement.  Instead  of  a  cedar-block 
pavement,  as  petitioned  for  by  the  property 
ownera.  Tlie  contention  of  the  appellants  is 


that,  Inasmuch  as  the  pr^rty  owners  {nre* 
sented  to  the  board  a  petition  for  a  cedar- 
block  pavement,  the  board  bad  no  right  to 
Ignore  their  wishes  and  substitute  a  brick 
pavraient  for  the  one  petitioned  for.  The 
improvement  for  which  the  special  assess- 
ment In  this  case  was  levied  Is  the  Improve- 
ment of  a  street  In  the  dty  of  C9Ucago.  The 
dty  of  Chicago  Is  a  dty  of  more  than  26,000 
Inhabitants.  Under  section  7  of  the  act  of 
June  14,  1897,  ''concerning  local  improve- 
ments," the  board  of  local  Impromnents  in 
dties  having  a  popnlatlon  of  more  than  26,- 
000  have  tbe  power  to  originate  a  scheme  for 
any  local  improvement  to  be  paid  for  by  qte- 
dal  assessment  or  special  tax,  either  with  or 
without  a  petition.  In  City  of  Bloomlngton 
T.  Beeves.  177  lU.  161,  167.  62  N.  £.  278,  280, 
this  court  said:  "We  find  no  provision  of  the 
act  which  requires  a  petition  signed  by  tbe 
owners  of  a  majority  cft  the  property  to  be 
presented  before  the  conndl  can  pass  an  or* 
dloance  for  a  local  improremrait  In  dtles  of 
a  popnlatlon  of  25,000  or  more.  Tbe  requlre- 
moit  applies  only  to  smaller  dtles.  That 
clause  of  section  7,  supra,  which  says  the 
board  may  originate  a  scheme  for  any  local 
Improvement,  either  wltli  or  without  a  petl- 
tlon,  evidently  means  that  the  board  may 
originate  a  local  improvement  with  a  petition 
where  one  Is  rcQuired  by  the  act.  and  wltbont 
a  petition  where  none  la  required."  In  the 
case  at  bar,  as  we  understand  the  record,  the 
board  of  local  Improvements  adopted  a  resolu- 
tion describing  the  proposed  improvement  as 
being  a  pavemeut  to  be  made  with  brick,  and 
caused  an  assessment  of  the  cost  ot  the  Im- 
provement to  be  made  upon  the  basis  of  the 
construction  of  a  brick  pavement.  Inasmuch 
aa  the  board  had  the  power  to  or^nate  a 
schaue  for  the  improvement,  either  with  or 
without  a  petition,  it  was  Imumteflal  that  a 
petition  vnu  presented  to  the  board  request 
ing  the  paTement  to  be  made  of  cedar  Modes. 
Under  the  terms  of  section  7,  the  board  seems 
to  have  the  power  to  determine  the  character 
of  the  Improvement.  Irrespective  of  any  peti- 
tion which  may  be  presented  to  it  by  the 
property  owners.  It  Is  only  In  dtles  having 
a  population  of  less  than  25,000  where  the 
ordinance  is  required  to  be  preceded  by  a 
petition  of  a  majority  of  the  property  own- 
ers, etc.  In  Whaples  v.  dty  of  Waukegan, 
179  DI.  SIO,  68  N.  B.  618,  we  said  (page  813, 
179  lU.,  and  page  619,  53  N.  B.):  "The  provL 
sion  of  section  7,  to  the  effect  the  board  shall 
have  the  po^er,  with  or  without  a  petition, 
to  originate  a  scheme  for  any  local  improve* 
ment,'  has  no  potent^  to  authorize  the  boards 
in  cities  and  villages  having  a  population  of 
less  than  26,000  to  act  in  the  absence  of  a 
petition,  but  only  In  such  dtles  to  originate  s 
scheme  for  an  Improvement  which  it  has 
by  petition  been  asked  to  recommend  to  the 
dty  council."  Even  In  cases  where  such  » 
petition  is  required  to  be  flled.  the  petition 
need  only  indicate  In  general  terms  the  Im^ 
proTement  dealred  to  be  secured  by  tbe  pe- 
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tlttoners.  The  description  of  tbe  Improve* 
meat  must  be  lOcoipo rated  in  tbe  resolution 
adopted  by  the  board,  but  It  is  only  necessarr 
thst  the  petition  should  indicate  In  a  greneral 
way  the  nature  and  locality  of  the  improve- 
ment Patterson  v.  Caty  of  Macomb,  179  lU. 
103,  53  N.  E.  ta?;  Whaples  v.  aty  of  Wau* 
kegan,  supra.  If  it  be  true  that  the  board 
can  originate  a  scheme  for  a  local  Improve- 
ment, either  with  or  without  a  petition.  In 
cltleB  having  a  greater  population  than  25,000, 
and  that  that  petition  need  only  Indicate  In 
general  terms  the  nature  of  tbe  Improvement, 
it  necessarily  follows  that  the  board  of  local 
improvements  may  themselves  select  the 
character  of  the  pavement  to  be  laid  down; 
and  if,  Jn  their  Judgment,  a  brick  pavement 
would  better  snbserve  the  Ihterests  of  the 
public  and  the  property  owners,  they  would 
have  the  right  to  recommend  an  ordinance 
providing  for  a  brick  pavement,  Instead  of  a 
cedar-block  pavement  We  are,  therefore,  of 
the  opinion  that  the  objection  to  the  confirma- 
tion of  the  assessment  upon  the  first  ground 
Insisted  upon  by  tbe  objectors  was  not  tena- 
ble. 

In  tbe  second  place,  the  cwflrmatlott  of  tiie 
assessment  was  objected  to  upon  the  alleged 
gioand  that  the  ordinance  providing  for  the 
Improvement  was  void  on  account  ot  Indefl- 
nltenesB  in  not  prescribing  the  nature,  char- 
acter, locality,  and  description  of  the  improve- 
ment The  ordinance  in  questicMi  describes 
the  Improvement  as  fbllows:  "That  tbe  road- 
way ot  South  Western  avenue,  from  the  south 
line  of  the  street-railway  right  of  way  on 
West  Harrison  street  to  the  north  line  of  the 
street-railway  right  of  way  on  West  Twelfth 
street,  said  roadway  being  forty-four  feet  In 
width,  and  also  tlui  roadways  of  all  Inter- 
secting streets  and  alleys,  extending  from  the 
curb  line  to  the  street  line  produced  on  each 
side  of  South  Western  avenue  between  said 
points,  be,  and  the  same  are  hereby,  ordered 
improved  as  follows,"  etc.  The  indeflniteness 
in  description  is  alleged  to  consist  In  the 
bounding  of  the  termini  of  the  Improvement 
by  a  "rlgijt  of  way"  ot  the  street  railroad, 
when  no  right  of  way  was  granted  to  tbe 
street-railroad  company.  It  is  claimed  by  ap- 
pellants that  the  street-rallroad  company  only 
had  a  license  to  lay  and  operate  upon  the 
streets  railroad  tracks,  subject  to  tbe  duty  to 
keep  a  strip  of  the  street,  defined  In  width, 
but  located.  In  repair.  In  other  words.  It  is 
said  that  the  alleged  "right  of  way"  of  a 
street  railroad  in  the  public  highway  Is  not 
a  boundary  of  the  local  Improvement  It  la 
conceded  that  the  railroad  company  Is  re- 
qtdred  to  keep  In  repair  a  certain  strip  of  the 
street,  which  is  definite  in  width.  It  was 
stipulated  and  agreed  by  the  parties  to  this 
proceeding  that  the  street-railroad  tracks  were 
laid  and  in  use  both  upon  West  Harrison 
street  and  West  Twelfth  street  The  ordi- 
nance pertaining  to  street  railways  in  those 
Streets  granted  permission  "to  lay  down, 
maintain,  and  apentia  a.  single  or  double  track 


street  railroad."  and  provided  'Uiat  the  com- 
pany "shall  keep  eight  feet  in  width  where 
a  ^gle  track  shall  be  laid,  and  sixteen  feet 
In  width  where  a  double  track  shall  be  laid. 
In  good  condition  and  repair."  The  West 
Harrison  ptreet  and  the  West  Twelfth  street 
ordinances  were  introduced  in  evidence  by  the 
objectors.  It  may  be  true  that  a  street  riUl- 
road  has  no  absolute  right  of  way  in  a  street 
in  the  strict  technical  meaning  of  tlie  term 
"right  of  way."  But  It  Is  unnecessary  to  ap> 
ply  to  the  words  "right  of  way,"  as  here  used, 
the  exact  legal  definition  ot  a  right  <^  vray. 
The  limits  to  the  right  of  passage  by  a  street- 
railroad  company  are  the  corporeal  tracks 
laid  In  and  upon  the  streets,  upon  which  the 
cars  of  the  company  go  and  come.  It  would 
seem  to  follow,  therefore,  that  the  limits  of 
this  proposed  Improvement  were  fixed  with 
sufficient  d^Inlteness  In  the  ordinance  by  the 
use  of  the  words,  "from  the  south  line  of  the 
street-railway  right  of  way  on  West  Harrison 
street  to  the  north  line  of  the  street-railway 
right  of  way  on  West  Twelfth  street"  Coun- 
sel for  the  appellants  say  that  the  n<Mrth  line 
of  the  street-railroad  right  of  way  may  be 
the  north  rail,  or  the  north  line  covered  by 
the  cars  as  they  pass  along,  or  tbe  north  line 
of  the  strip  of  land  to  be  kept  in  r^alr  by 
the  company,  and  that  inaamnch  as  It  may 
be  either  one  of  these  three,  the  descriptitm  is 
Indefinite.  We  tbink  It  suSldently  ^peais 
that  the  portion  of  the  street  to  be  paved  is 
to  begin  on  the  south  line  of  the  strip  ot  land 
in  use  by  the  street-railway  company  on  West 
Harrison  street  which  Is  to  be  kept  In  repair 
by  the  company,  and  Is  to  extend  to  the  north 
line  of  the  strip  of  land  used  by  the  company 
and  to  be  kept  In  repair  by  It  on  West  Twelfth 
street.  As  the  street-railway  tracks  are  coo- 
ceded  to  be  already  laid  in  the  street  they 
constitute  fixed  boundaries,  which  could  be 
easily  seen  and  acted  upon  by  the  contractors 
making  bids  for  the  work  of  paving  the  road- 
way. We  are,  therefore,  of  the  opinion  that 
the  ordinance  in  question  Is  not  void  for  in- 
deflniteness, as  Is  contended  by  the  appel- 
lants, and  that  therefore,  the  coonty  court 
committed  no  error  in  overruling  the  objec- 
tion based  upon  that  ground.  Accordingly, 
the  Judgment  of  tbe  county  court  ia  aflirmed. 
Judgment  aflirmed. 


(UB  111.  im 
HOIXENBECK  v.  HOLLENBECE. 

(Supreme  Oourt  of  Tllinois.   April  17.  1900.) 

DEEDS— DBUVERY— POSSESSION— INTBaJTION— 
PROOF. 

Td  187S  a  Stepfather  deeded  each  of  his 
three  stepsons  a  ^iece  of  land.  Two  of  the 
deeds  he  never  delivered,  and  the  third  was  in 
the  hands  of  plnintifif,  the  grantee,  only  a  few 
months,  when  the  stepfather  got  It  and  kept 
it  in  his  possession  till  bis  de&tfa,  in  1897. 
Plaintiff  lived  on  the  land  conveyed  to  him  in 
the  deed  three  years,  or  tilt  1S7S,  and  collected 
tbe  rent  tbe  two  sacceediog  years,  and  paid 
a  part  of  it  to  bis  stepfather.  In  accordance 
with  a  conti-act  between  them,  Fnun  IfiSl  tlU 
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1887  the  land  was  eotirely  nndcr  the  control 
of  the  stepfather.  In  1881  the  stepfather  ex- 
ecuted three  other  deeds  to  the  8tepi»0Di<,  grant- 
ing to  each  different  property  from  that  con- 
Tcyed  bj  the  fint  deeds;  and  May  5.  1894.  he 
wrote  DD  the  back  of  each  of  the  first  deeds  a 
memorandum  that  they  were  never  delivered. 
B^d,  that  the  first  deed  to  the  complainant 
was  never  delivered,  and  conveyed  do  title,  and 
heoce  his  bill  to  recover  the  land  graoted  oy  it 
was  properly  dismlased. 

Appeal  from  Onmdy  comity  ctnirt;  S.  C. 
BtDugh,  Judge. 

Bill  by  James  H(^enbe<A  against  AltRirt 
Hollenbeck.  Fran  a  decree  dtamlsalng  tbe 
bill,  complainant  appeals.  Affirmed. 

£.  L.  Glover  and  N.  E.  Coles,  for  appellant 
Cornelius  Reardon  and  Samuel  Bicholson,  for 
appellee. 

BOGGS,  J.  The  decree  appealed  from  dis- 
missed a  blU  In  chancery  filed  by  the  appel- 
lant agalnBt  the  appellee.  It  was  essential 
to  the  maintenance  of  the  bill  that  the  appel- 
lant should  prove  that  a  certain  deed,  signed 
and  acknowledged  by  William  H.  Curtis,  de- 
ceased, and  Jane,  hlB  wife,  also  deceased,  on 
the  8th  day  of  October,  1875,  purporting  to 
convey  to  him  a  certain  tract  of  land,  con- 
taining 80  acres,  had  been  delivered  by  the 
grantor.  The  deed  was  never  recorded,  and 
was  in  the  possession  of  the  grantor  therein, 
William  H.  Curtis,  at  the  time  of  his  death, 
which  occurred  on  the  23d  day  of  September, 
1SS7,— a  period  of  about  22  years  after  the 
execution  of  the  deed.  The  appellant,  the 
i^pellee,  and  one  Beuben  Hollenbeck  are 
brothers.  Their  mother,  after  the  death  of 
their  father,  intermarried  with  the  grantor, 
William  H.  Curtis,  but  the  mother  had  no  in- 
terest In  the  tract  of  land  here  involvedf 
other  than  such  as  accrued  from  tbe  mar- 
riage relation  with  said  grantor,  Curtis.  Al- 
bert was  the  elder,  and  the  appellant  tbe 
yonnger,  of  the  brothers.  At  the  time  the 
deed  appellant  here  se^s  to  enforce  was 
signed  and  acknowledged,  the  grantor  also 
signed  and  acknowledged  a  deed  to  the  said 
appellee,  and  a  deed  to  Reuben  HoUenbeck, 
each  of  his  stepsons,  conveying  to  them,  re- 
spectively, certain  tracts  of  land.  Each  of 
the  three  deeds  contained  the  following  state- 
ment as  to  the  consideration  thereof:  'That 
the  said  party  of  tbe  first  part,  for  and  In 
consideration  of  the  sum  of  one  dollar  to 
them  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  and  In  the  further 
consideration  of  the  natural  love  and  affec- 
tion borne  by  the  said  party  of  the  first  part 
towards  the  said  party  of  the  second  part," 
etc.  Each  also  contained  tbe  following  con- 
ditions: "Upon  tbe  conditions  that  said 
premises  shall  not  be  subject  to  the  debts  of 
the  said  party  of  tbe  second  part,  nor  be  sold, 
aliened,  or  conveyed  by  the  said  party  of  the 
second  part  during  tbe  natural  lives  of  the 
said  party  of  the  first  part  or  of  the  life  of 
the  surrlTor  of  them."  It  is  conceded  that 
the  deed  to  said  Reuben  and  that  to  the  ap- 


pellee were  never  delivered.  Appellant  tes- 
tified that  the  deed  to  him  was  delivered  to 
him,  and  remained  in  his  possession  for  some 
months,  and  was  then  returned  by  him  to 
his  mother,  the  wife  of  the  grantor.  It  is 
undisputed  that  neither  of  the  three  deeds 
ever  passed  ont  of.  the  possession  and  cus- 
tody of  tbe  grantolr,  unless  the  deed  to  appel- 
lant was  in-  the  possession  of  tbe  appellant 
for  a  i)eriod  of  a  few  months,  as  testified  to 
by  him.  Appellee  contends  that  all  three  of 
the  deeds  remained  constantly  in  tbe  posses- 
sion of  the  grantor  therein,  and  that  neither 
of  them  was  ever  out  of  his  custody.  On  the 
3d  day  of  March,  lS8i,  the  said  grantor  in 
the  said  three  deeds  executed  three  other 
deeds:  (1)  To  the  appelant  conveying  to 
him  certain  town  lots  in  the  town  of  Morris, 

.  on  which  was  situate  a  dwelling  house;  (2) 
a  deed  to  the  appellee  for  certain  tracts  of 
land  Including  the  tract  described  in  the  deed 
made  to  the  appellant  In  1876;  and  <8)  a  deed 
to  Reuben  Hollenbeck  for  certain  other  tracts 
of  land.  These  last-m«itloned  deeds  were 
all  ddlvered  to  and  acoepted  by  the  respec- 
tive grantees,  therein.  On  the  5th  day  of 
May,  18W,  the  grantor.  William  H.  Curtis, 
had  In  his  possession  tiie  three  deeds  first 
mentioned,  and  on  tbst  day  he  Indorsed  on 
each  of  said  deeds  the  following:  "This  deed 
and  two  others  of  the  same  date  were  never 
delivered,  but  were  retained  by  me  until  they 
finally,  with  other  papmi  belonging  to  me, 
went  Into  tbe  possession  of  A.  Hollenbeck, 
and  I  make  this  memorandum,  that  no  ques- 
tion may  arise  concerning  them  after  my 
death.  W.  H.  Curtis.  Morris,  HL,  May  6th. 
1894.   S.  O.  Stough,  Witness." 

We  think  the  decree  should  be  affirmed  on 
the  ground  that  the  chancellor  was  Justified 
In  refusing  to  find  from  the  evidence  that  the 
deed  in  question  was  dellrered  to  the  appel- 
lant. It  may  be  conceded  that  the  testimony 
of  the  appellant  standing  alone,  would  estab- 

;  Ush  that  the  deed  was  delivered  to  him, 
though  the  Inference  Is  fairly  dedudble  from 
his  testimony  that  such  possession  as  he  bad 
of  tbe  deed.  If  any  he  bad,  was  not  given,  on 
tbe  part  of  the  grantor,  with  the  Intent  that 
the  custody  of  tbe  deed  should  remain  perma- 
nently with  the  appellant  or  that  the  deed 
should  become  presently  operative  as  a  con- 
veyance of  the  laud.  The  mere  placing  of  a 
deed  in  the  hands  of  the  grantee  does  not  con- 
clusively establish  a  dellv^  thereof,  within 
the  legal  meaning  of  that  word.  Delivery  Is 
a  question  of  Intent  and  depends  upon 
"whether  the  parties  at  the  time  meant  It  to 
be  a  delivery  to  take  effect  at  Mice."  Jordan 

i  V.  Davis,  108  111.  330.  Other  testimony  tend- 
ed very  strongly  to  show  that  the  grantor  in 
said  three  deeds  retained  all  of  them  In  his 
custody,  and  that  neither  of  them  was  ever 
delivered,  or  Intended  to  be  delivered,  by  him. 
At  the  time  be  signed  and  acknowledged  tbe 
deeds,  be.  no  doubt  contemplated  making 
dl^sltlon  of  tbe  lands  as  mentioned  In  the 
deeds.   He  permitted  ehcb  of  the  persons 
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named  Id  the  deeds  (the  appellant  and  bis 
two  brothers)  to  enter  into  possession  of  the 
lands  described  In  the  deeds  to  them,  respec- 
tively, but  under  agreements  which  required 
each  of  them  to  pay  him  stipulated  sums  per 
annum  for  the  use  of  the  lands.  The  appel- 
lant Ured  upon  the  tract  described  In  his  deed 
for  about  SMt  years,  and  then,  in  1878,  re- 
moved with  his  family  to  the  town  of  Morris, 
and  thei-e,  with  his  family,  made  his  home  in 
a  house  which  belonged  to  the  grantor  in  the 
deed  he  seeks  here  to  have  enforced.  The 
title  to  the  house  was  In  his  mother,  but  It 
had  been  purchased  and  paid  for  by  lier  hus- 
hand,  Mr.  Curtis,  and  Is  the  same  property 
which  was  afterwards  conveyed  to  the  appel- 
lant by  his  stepfather  and  his  mother.  The 
appellant,  after  removing  to  Morris,  rented 
the  land  described  in  the  deed  of  187&,  and 
collected  the  rent  therefrom  for  two  years,— 
1879  and  1880,— accounting  to  his  stepfather 
according  to  the  contract  between  them  relat- 
ing to  the  use  of  the  land.  The  appellant  and 
his  family  continued  to  reside  in  Morris  until 
July,  1882;  but  the  evidence  tends  to  show 
that  his  stepfather  rented  the  lands  in  contro- 
versy, and  received  the  rents  therefrom,  for 
the  years  1881  and  1882.  In  July,  1882,  the 
appellant  moved  to  Andubon,  in  the  state  of 
Iowa:  and  from  that  date  it  appeared  be- 
yond controversy  that  he  nerer,  at  any  time 
prior  to  the  flling  of  the  bill  herein,  in  1898,— 
a  period  of  16  years,— had,  or  sought  to  have, 
any  control  6r  beneficial  use  of  the  lands  he 
now  seeks  to  recover.  Mr.  Curtis,  grantor  In 
the  deed  appellant  now  seeks  to  enforce,  rent- 
ed the  said  land,  and  collected  and  received 
the  rents  therefor,  from  1881  until  1881.  Mrs. 
Curtis,  mother  of  appellant,  and  wife  of  the 
grantor  in  the  deed  here  involved,  died  In 
1891.  On  the  day  of  her  death  her  husband 
and  herself  executed  three  deeds,— one  to  the 
appellant,  conveying  to  him  the  property  in 
Morris;  one  to  the  appellee,  conveying  to  him 
certain  tracts  of  land.  Including  the  tract  here 
sought  to  be  recovered  by  the  appellant;  and 
one  to  Reuben,  conveying  to  him  certain 
other  tracts  of  land.  These  deeds  were  deliv- 
ered to  the  grantees,  respectively,  and  accept- 
ed by  them.  The  appellant,  accompanied  by 
his  wife,  came  to  Morris  to  attend  the  funeral 
of  his  mother,  and  returned  to  his  home  in 
Iowa  without  preferring  any  claim  to  the 
land  he  now  seeks  to  recover,  or  asserting  any 
Interest  therein  or  In  the  rents  accruing  there- 
from, though  he  was  then  in  straitened  cir- 
cumstances; being  unable  to  defray  the  ex- 
penses of  bis  wife  on  the  return  trip  to  their 
home  in  Iowa.  The  appellee  entered  Into 
possession  of  the  lands  described  In  the  deed 
executed  to  him  in  1801,  which  Included  the 
tract  here  Involved,  made  lasting  and  valua- 
ble Improvements  thereon,  enjoyed  the  use 
and  rents  of  the  land,  and  paid  taxes  assessed 
against  the  same.  The  appellant  made  no 
claim  to  the  land  xmtU  after  the  death  of  Mr. 
Curtis,  in  September,  1897.  The  eondnct  of 
the  appdlant  and  that  of  the  grantor  with  ref- 


erence to  the  possession  of  the  lands,  and 
the  Indorsement  made  by  the  stepfather,  the 
grantor,  on  the  face  of  tiie  deeds,  are  incon- 
sistent with  the  claim  of  the  appellant  that 
the  deed  to  the  tract  of  land  In  question  was 
delivered  to  him  In  187S,  and  that  he  became 
invested  with  title  by  virtue  of  the  deed  at 
that  time.  The  chancellor  evidently  did  not 
r^ard  as  proven  appellant's  contention  that 
he  paid  $900  In  part  consideration  for  the 
land  described  In  the  deed  made  to  him  la 
1875.  There  appears  no  reason  that  we 
should  overrule  the  conclusion  of  the  chancel- 
lor on  the  point  Appellant  was  then  23  years 
old.  He  testified  that  he  held  the  note  of  Mr. 
Curtis,  his  stepfather,  for  fSOO,  given  to  him, 
as  he  asserted.  In  payment  for  two  years'  la- 
bor on  the  farms  of  his  stepfather;  that  be 
sold  five  cows  belonging  to  his  wife  for  ¥100, 
and  received  $300  in  cash  from  the  sale  ot 
lands  belonging  to  his  father's  estate;  and 
that  he  surmidered  the  note  and  paid  the 
$100  and  $300  to  his  stepfather  in  part  con- 
sideration for  the  land.  Other  testimony 
tended  to  show  that  he  did  not  perform  the  la- 
bor for  his  stepfather  as  he  claimed,  that  his 
wife  did  not  have  five  cows,  and  that  he  re- 
ceived a  pair  of  horses  for  bis  interest  In  his 
father's  land.  Moreover,  the  claim  that  he 
had  $900  Invested  in  the  land  can  hardly  be 
reconciled  with  his  conduct  In  abandoning  all 
claim  upon  It  from  1882  untU  after  the  deatb 
of  Mr.  Curtis,  in  1897,— a  period  of  16  years 
or  more.  The  chancellor  was  fully  Justified 
by  the  proof  In  concluding  that  the  three 
deeds  dated  In  1875  were  signed  and  acknowl- 
edged by  the  grantor  In  contemplation  of  a 
voluntary  settlement  of  that  portion  of  his 
pi-opei-ty  upon  his  three  stepsons,  but  that 
he  retained  the  deeds  In  his  possession,  and 
subsequently  determined  upon,  and  carried 
out,  a  different  disposition  of  his  property. 
The  property  conv^ed  by  the  deeds  executed 
in  1881  is  not  entirely  the  same,  in  any  In- 
stance, as  would  have  been  effected  by  the 
conveyance  prepared  and  signed  in  18TO.  The 
decree  Is  afilrmed.  Decree  affirmed. 

(1S5  111.  340) 

COHN  V.  NORTHWESTERN  HXJt'.  LIFE 
INS.  00. 

(Supreme  Court  of  JUinois.   April  17,  1900.) 

HORTOAGES-'FOIUICLOSUKD  BT  ACTION— SOU- 
CITOR'S  FSB— REVIEW  ON  APPEAL. 

Where  there  was  testimony  that  a  solic- 
itor's fee  for  foreclosing  a  mortgage  by  bill 
was  a  reasonable  and  customary  fee,  the  conrt, 
on  appeal,  cannot  disregard  such  testimony, 
and  reverse  a  decree  allowing  such  fee,  on  the 
ground  that  It  Is  excessive,  wh^e  no  evidence 
whatever  was  introduced  to  contradict  such  tes- 
timony. 

Appeal  from  appellate  court,  First  district. 

Bill  by  the  Northwestern  Mutual  Life  In- 
surance Company  against  Henry  Cohn  and 
others  to  foreclose  four  mortgages.  From 
a  Judgment  of  the  appellate  court  affirming 
a  decree  for  complainant,  defendant  Cohn 
appeals.  Affirmed. 
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Moses,  Bosentbal  &  Kennedy,  for  Appel- 
lant. Hoyn^  O'Connor  &  Hoyne,  for  ap- 
pellee, 

CRAIG,  J.  This  la  an  appeal  from  a 
Judgmoit  ot  the  appellate  conrt  affirming  a 
decree  of  tbe  circuit  court  of  Cook  coanty 
foreclosing  four  mortgages  given  by  appel- 
lant to  tbe  Norttiwestem  Mutual  Life  Insur- 
ance Company  to  aeenre  the  pigment  of  cer- 
tain mimeya  therein  named.  At  the  time 
the  decree  vaa  rendraed  the  mortgage  in- 
debtedness  amounted  to  the  sum  of  915,G29.- 
OS.  Each  of  the  mortgages  contained  a  pro- 
Tlslon  that,  In  the  case  at  foreclosure,  the 
mwtgagor  will  pay  to  the  mortgagee  an  ade- 
quate and  reasonable  sum  as  solicitor's  fees, 
the  amount  thereof  to  be  fixed  by  the  court 
Uptm  examination  of  the  record.  It  appears 
that  th«re  were  more  than  SO  defendants  to 
the  blil.  but  no  defense  was  Interposed  to  the 
merits.  Some  of  the  defendants  answered 
the  hill,  but  the  most  of  them  were  default- 
ed. Tbe  ain>eUaut  In  his  answer  neither  ad- 
mitted nor  dolled  the  aU^:atlon8  of  the  bill, 
but  called  for  strict  proof.  Replications 
•mm  put  In  to  the  answers,  and,  the  case 
having  been  referred  to  the  master  to  take 
and  report  the  evidence,  he  filed  a  report 
showing  that  there  was  due  complainant  on 
the  mortgages  $15,^29.06.  The  master  also 
found  there  was  doe  as  solicitor's  fees,  un- 
der the  provltions  (Ht  the  mortgages,  $781.40. 
Exertions  were  filed  to  the  master's  report, 
which  were  overruled,  and  the  report  was 
cfmflrmed  by  the  court  The  court  found  In 
Its  decree  that  there  was  due  the  complain- 
ant from  tbe  appelant  the  sum  of  $781.46 
as  an  adequate  and  reasonable  solicitor's  fee 
to  the  complainant's  solicitor.  Tbe  allow- 
ance of  the  solicitor's  fee  Is  the  only  error 
reMed  upon  by  appellant  to  reverse  Uie  de- 
cree. 

In  Caster  v.  Byers,  129  Dl.  657,  22  N.  E. 
507,  wh««  the  amount  of  a  solicitor's  fee 
was  involved,  the  court  held  that  a  reason- 
able attorney's  fee  may  be  allowed  to  a  party 
foredoslng  a  mortgage  by  btU,  when  the 
mcHtgi^  so  provides,  and  that  what  Is  a 
reasonable  fee  Is  a  question  of  fact  to  be 
determined  from  the  evidence  In  the  case. 
In  that  case  a  fee  of  9300  was  sustained 
where  tbe  amount  of  the  mortgage  Indebt- 
edness was  only  $6,430.  Here  the  mort- 
gages exceeded  $15,000,  and  three  witnesses 
were  called  on  behalf  of  the  complainant, 
who  all  testified  that  the  amount  allowed  by 
the  decree  was  a  reasonable,  usual,  and  cus- 
tomary tee.  No  evidence  whatever  was  In- 
troduced by  or  in  behalf  of  the  appellant  to 
contradict  tbe  testimony  thus  Introduced  by 
the  appellee.  Under  such  circumstances  we 
cannot  say  thai  the  amount  allowed  was  ex- 
cessive. If  the  appellant  thought  the  amount 
fotmd  by  tbe  master  was  too  large  in  view 
of  tbe  labor  performed,  It  was  his  right  and 
his  duty  to  call  witnesses  and  prove  what 
would  be  an  adequate  and  reasonable  sum, 


Had  he  pursued  this  course,  and  shown  by 
competent  evidence  that  the  amount  was  ex- 
cessive, the  court  would  no  doubt  have  re- 
duced the  amount,  but,  on  appeal,  we  cannot 
arbitrarily  disregard  the  evidence,  and  re- 
verse a  decree  which  seems  to  be  sustained 
by  the  evidence.  As  the  Judgment  of  the  ap- 
pellate court  18  warranted  by  the  evidence^ 
it  will  be  affirmed.  Judgment  affirmed. 


(185  III.  S32) 

nXlNOIS  TRUST  &  SAVINGS  BANK  v. 
HOWARD  et  al. 

(Supreme  Court  of  lUinols.  AprU  17,  lOOa) 

APPEAI*— WHEN  LIES—INTERLOCUTORT 
ORDER. 

An  order  in  ejectment  denyinz  a  motloD  by 
defendant  that  the  deed  on  wnich  plaintiff 
claims  title  be  produced  for  inapectlon  oy  per- 
sons familiar  with  the  handwriting  of  the  gran- 
tor, and  its  genuineness  be  tested,  is  not  a  final 
order  from  which  an  appeal  will  lie. 

Appeal  from  appellate  court.  First  district 
Ejectment  by  Montvllle  Waldo  Howard 
and  another  against  tbe  Illinois  Trust  &  Sav- 
ings Bank.  From  a  Judgment  of  the  appel- 
late court  dismissing  an  appeal  from  an  order 
denying  defendant's  motion  for  the  production 
of  a  deed,  defendant  appeals.  Affirmed. 

Prusslng  &  McGulloch,  Crafts  &  Stevens, 
and  Tenney,  McGonnell,  Coffeen  &  Harding, 
for  sKKllant  Moran,  Mayer  &  M^er  and 
Jesse  Lowenhaupt,  for  appellees. 

CARTWRIGHT,  0.  J.  Appellant  Is  one  of 
the  defendants  in  an  action  of  ejectment 
brought  by  the  appellees,  and  now  pending  in 
the  superior  court  of  Cook  county.  The  filaln- 
tiff  Montvllle  Waldo  Howard  claims  title  1^ 
a  deed  from  John  McCaffrey,  deceased,  of 
whose  will  the  defendant  the  UUnoIs  Trust 
&  Savings  Bank,  Is  trustee,  and  the  other 
plaintiff  is  an  attorney  wbo  claims  a  diare  1^ 
conveyance  from  Howard.  Said  defendant 
questions  the  genuineness  of  said  deed  £rom 
John  McCafhrey,  and  preparatory  to  the  trial 
of  the  cause  moved  the  court  to  require  said 
plaintiff  Montvllle  Waldo  Howard  to  produce 
for  Inspection  the  said  deed,  that  It  might  be 
exhibited  to  experts  and  persons  familiar  with 
the  handwriting  of  John  McCaffrey,  and  that 
photograjdis  might  be  made,  and  Its  genuine- 
ness tested  In  other  ways.  The  motion  was 
supported  by  affidavit  that  the  defendant  ex- 
pected to  be  able  to  show  upon  such  examina- 
tion, from  tbe  face  of  the  Instrument  that  It 
was  not  genuine.  The  superior  court  denied 
the  motion,  and  an  appeal  was  prosecuted  to 
the  appellate  court  for  tbe  First  district  The 
branch  appellate  court  for  that  district  dis- 
missed the  appeal,  and  this  further  appeal 
was  prosecuted.  Tbe  errors  assigned  are  that 
the  appellate  court  erred  iu  dismissing  the  ap- 
peal and  In  not  hearing  the  cause  on  Its  mer- 
its. 

It  Is.  (tf  course,  familiar  to  all  that  a  mere 
Interlocutory  order  cannot  be  reviewed  on  ap- 
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■  peoi  Mo  appeal  will  lie  from  a  mere  con- 
cloaion  of  law  by  the  court,  or  from  deciaions 
or  rulings  on  mere  qnestiona  of  practice  arts- 
log  during  the  progress  of  tbe  case.  This 
motion  and  the  decision  appealed  from  axe  of 
that  nature.  It  is  urged  that  the  decision  Is 
final  against  the  right  to  Inspect  the  deed,  and 
that  such  decision  will  certainly  prejudice  the 
defendant  in  making  Its  defense.  If  tlie  de- 
cision Is  wrong,  and  should  have  the  etfect 
claimed,  It  would  not  be  different  In  any  re- 
spect from  an  order  refusing  a  continuance 
or  change  of  Tenue,  or  other  decision  which 
might  prejudice  a  party  to  the  suit.  Wheth- 
er the  refusal  of  the  court  has  prejudiced  the 
defendant's  rights  In  this  case,  or  Injured  the 
defendant  In  any  way,  has  not  yet  been  deter- 
mined. The  defendant  may  succeed  In  the 
trial  of  the  ejectment  suit,  and,  for  aught  that 
we  know,  the  Judgment  may  be  in  Its  favor. 
Whatever  the  result  may  be,  the  order  Is 
dearly  interlocutory,  relating  only  to  a  mat- 
ter of  practice  In  the  course  of  the  proceed- 
ing, and  the  appellate  court  was  right  in  dis- 
missing the  aM)eal.  Lester  v.  Berkowltz,  125 
111.  307,  17  N.  E.  706.  The  Judgment  of  the 
appellate  court  la  affirmed.  Judgment  affirm- 
ed. 


ass  111.  309} 

COYNE  T.  KEWBUBO  et  nx. 

(Sapreme  Oourt  of  IHiDois.   April  17.  1900.) 

APPKAL—JUDGMENT  OF  APPELLATE  COURT 
REMANDING  CAUSE  NOT  APPEALABLE. 
A  judgmeot  of  the  appellate  court,  re- 
manding  a  cane  for  the  foreclosure  of  a  mort- 
gage to  the  circuit  court,  "with  directions  to 
eater  en  interlocutory  decree  referring  the 
oanse  to  a  master  to  state  the  account,  and  for 
Biich  other  and  further  proceedings  aa  to  law 
and  Justice  shall  appertain,"  Is  not  a  final  jndg- 
ment,  within  the  meaning  of  Prac.  Act,  f  90, 
aathorizing  an  appeal  from  the  judgment  of  the 
appellate  court.  If,  under  the  judgment,  no  fnr> 
tner  proceeding  in  the  cause  can  be  had  In  the 
trial  court,  except  to  carry  Into  effect  the  man- 
date of  the  appelate  court 

Appeal  from  appellate  court.  Second  dis- 
trict 

Action  by  William  L.  Coyne  against  John 
P.  Newburg  and  wife  for  the  foreclosure  of  a 
mortgage.  Judgment  for  plaintiff  was  re- 
versed by  the  appellate  court  (85  111.  App.  74), 
and  plaintiff  appeals.  Dismissed. 

J.  T.  Kenworthy  and  S.  E.  Kenworthy  for 
an^ollant  Jesse  E.  Spencer .  (Sweeney  & 
Walker,  of  counsel),  for  appellees. 

BOGGS,  J.  This  is  a  motion  by  appellees 
to  dismiss  an  appeal  sought  to  be  prosecuted 
by  the  appellant,  Coyne,  from  a  judgment 
entered  by  the  appellate  court  for  the  second 
district,  reversing  and  remanding,  with  direc- 
tions, a  decree  of  foreclosure  rendered  in  the 
circuit  court  of  Rock  Island  county  on  a  bill 
filed  by  the  appellant,  Coyne,  against  the  ap- 
pellees. The  decree  of  the  circuit  court  was 
in  the  sum  of  94,551.48,  which  Included  the 
sum  of  9600  allowed  as  the  fees  of  the  aollclt- 


or  for  complainant.  The  answer  set  up  the  de- 
fense of  usury,  and  that  the  mortgagors  had 
made  payments  upon  the  Indebtedness  in  the  ■ 
aggregate  amounting  to  the  full  amount  of 
the  indebtedness,  the  alleged  usurious  exac- 
tions  being  excluded.  The  appellees  filed 
also  a  cross  blU,  setting  out  the  same  facts, 
lu  substance,  as  set  forth  in  the  answer,  and 
prayiag  that  the  comphiinant  in  the  bill 
should  be  enjoined  from  disposing  of  the 
notes,  and  that  the  notes  and  mortgage  should 
be  canceled.  The  decree  of  the  circuit  court 
was  adverse  to  the  defendants  to  the  bill  of 
foreclosure  on  the  Issues  arising  under  their 
answer  and  their  cross  bill.  The  cross  bill 
was  dismissed,  and  decree  of  foreclosure  en- 
tered according  to  the  prayer  of  the  biUJ 

The  Judgment  of  the  appellate  court,  aftw 
finding  there  la  error  In  the  decree  entered  In 
the  circuit  court.  Is  as  follows:  "Therefore  it 
Is  considered  by  the  court  that  for  that  error 
and  others  in  the  record  and  proceedings 
aforesaid  the  decree  of  the  circuit  court  of 
Rock  Island  county  in  this  behalf  rendered  lie 
reversed,  annulled,  set  aside,  and  wholly  for 
nothing  esteemed,  and  that  this  cause  be  re- 
manded to  the  said  circuit  court  of  Bock 
Island  county,  with  directions  to  enter  an  In- 
terlocutory decree  referring  the  cause  to  a 
master  to  state  the  account,  and  for  such 
other  and  further  proceedings  as  to  law-  and 
Justice  shall  appertain.  Interest  will  be  al- 
lowed on  the  original  debt  to  the  time  when 
usury  was  first  taken,  at  the  contract  rate, 
and  after  that  at  6  per  cent  to  July  1,  1801, 
and  at  5  per  cent  since  that  date.  But  as  to 
rents  of  other  lands,  If  any,  which  may  have 
been  included  in  the  mortage  In  suit.  Inter- 
est thereon  will  be  allowed  at  whatever  rate 
was  contracted  for  between  the  parties  as  to 
such  rent"  The  appellate  court  overruled  the 
fiiotion  of  the  appellant  Coyne,  for  leave  to 
remit  the  excess  above  $200  of  the  amount 
allowed  by  the  deo-ee  for  solicitor's  fees.  Ap- 
pellees Insist  this  judgment  is  not  a  final 
judgment  and  that  for  that  reason  the  appeal 
should  be  dismissed.  Section  90  of  the  prac- 
tice act  authorizes  an  appeal  from  the  Judg- 
ment of  the  appellate  court,  if,  under  the  judg- 
ment, no  further  proceeding  in  the  cause  can 
be  had  in  the  trial  court  except  to  carry  into 
effect  the  mandate  of  the  appellate  court.  Ap- 
pellant Insists  the  Judgment  of  the  appellate 
court  is  of  that  character,  and  that  it  is  an 
appealable  Judgment  We  think  not  If  the 
cause,  under  the  remanding  order,  be  redock- 
eted  In  the  trial  court,  and  thus  comes  before 
the  chancellor  for  disposition,  the  chancellor 
will  look  to  the  opinion  of  the  appellate  court 
in  ordar  to  be  advised  as  to  the  law  of  the 
case,  and  to  the  judgment  entered  by  the 
appellate  court  In  order  to  be  advised  as  to 
the  terms  and  conditions  of  the  remanding  or- 
der. He  will  find  the  law  of  the  case  as  to 
the  allowance  of  solicitor's  fees  expressed  in 
the  opinion  of  the  court  as  follows:  "We 
think  it  was  error  to  allow  $600  for  solicitor'!* 
fees,  under  the  pleadings  in  the  case.  The 
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bin  only  claimed  9200,  and  alleged  that  was 
a  msooable  fee.  There  was  no  amendment 
to  the  bill,  and  on  what  principle  a  com- 
plainant Is  entitled  to  recover  three  times  the 
amonnt  be  claims  In  his  bill  we  are  at  a 
loss  to  see.  We  do  not  determine  the  ques- 
tion as  to  whether  or  not  the  tee  was  rea- 
sonable for  the  serrices  rendered  by  the  Bollo 
Itors,  ii^de  from  the  allegations  of  the  bill. 
What  we  hold  Is  that,  the  bill  only  claiming 
S200.  It  was  error  to  allow  a  greater  sum 
without  amendment"  No  spcdflc  directions 
with  relation  to  the  course  to  be  pursued  as  to 
the  Issne  on  the  qaestioa  of  solicitor's  fees 
are  found  incorporated  in  the  Judgment  of 
the  appellate  court.  The  direction  of  the 
Judgment  is  not  only  that  the  chancellor  shall 
enter  an  Interlocutory  decree  referring  the 
cause  to  a  master  to  state  the  account,  but 
also  that  the  cause  is  remanded  "for  such 
other  and  further  proceedings  as  to  law  and 
Justice  shall  appertaiu."  In  the  absence  of 
any  specific  directions  as  to  the  course  to  be 
pursued  with  relation  to  the  matter  of  the 
solicitor's  fees,  the  chancellor  would  properly 
regard  the  cause  as  op^  upon  that  question 
for  "such  proceedings  as  to  law  and  justice 
■iiould  appertain,"  and  would,  If  requested, 
permit  such  amendments  to  be  made  to  the 
bill  as  might  be  necessary  to  give  application 
to  the  evidence  found  In  the  record  upon  that 
ptdnt.  This  might  necessitate  the  granting  of 
leave  to  amend  the  answw  ot  the  defendants, 
and  also  their  cross  bill.  In  respect  of  the 
qnesUoD  of  solicitor's  fees.  The  chancellor 
then,  in  obedience  to  the  specific  directions 
found  in  the  Judgment,  would  enter  an  Inter- 
locntory  decree  referring  the  cause  to  a  mas- 
m.  and  would  incorporate  In  such  Interlocu- 
toiT  decree  the  directions  found  in  the  Judg- 
ment of  the  appellate  court  as  to  the  rate 
and  manner  of  computation  of  interest  on 
the  original  debt,  and  would  also  give  direc- 
tions to  the  master  to  ascertain  if  amounts 
due  for  the  rents  of  other  lands  had  been  in- 
cluded in  the  mortgage  debt,  and,  If  be  found 
such  rents  had  been  so  Included,  to  compute 
Interest  on  such  amounts  at  the  rate  it  should 
aroear  from  the  evidence  had  befin  contracted 
for  between  the  parties  as  to  such  amounts 
tot  rents.  On  the  coming  in  of  the  report  of 
the  master  it  would  be  the  duty  of  the  court 
to  judicially  bear  and  determine  any  ezcep- 
tlons  preserved  thereto,  and  to  Judicially  re- 
view and  determine  the  correctness  of  the 
account  so  stated  by  the  master  In  view  of 
the  evidence  upon  which  It  was  based,  and 
then  to  render  such  decree  as  the  account 
stated  by  the  master,  as  finally  revised  by 
the  court,  should  warrant  The  decree  which 
would  follow  might  be  a  decree  of  foreclosure, 
as  prayed  In  the  original  bill,  but  for  an 
amoant  greater  or  less  than  the  decree  first 
rendered  Id  the  cause,  or  a  decree  for  the  can- 
cellaf Ion  ot  fbe  notes  and  mortgage,  as  prayed 
In  the  cross  bill.  It  Is,  therefore,  apparent 
the  judgment  of  the  appellate  court  Is  not 
•ocb  that  no  farther  proceedings  caii  be  had 


In  the  court  below  except  to  carry  Into  effect 
the  mandate  of  the  appellate  court  In  order 
that  an  appeal  may  be  prosecuted  from  a 
Judgment  of  the  appellate  court  to  this  court, 
the  Judgment  of  the  appellate  court  must  be 
either  that  the  decree  of  the  trial  court  Is  af- 
firmed, or  that  final  Judgment  Is  rendered  In 
the  appellate  court,  or  tliat  the  Judgment  or 
decree  of  the  appellate  court  is  such  that  no 
further  proceedings  can  be  had  in  the  court 
below  except  to  carry  Into  effect  the  mandate 
of  the  appellate  court.  Starr  &  C.  Ann.  St. 
189G,  c.  110,  par.  91.  The  Judgment  of  the 
appellate  court  sought  here  to  be  appealed 
from  does  not  fall  within  either  of  the  classes 
of  Judgments  permitted  by  the  statute  to  be 
brought  Into  this  court  by  appeal.  The  mo- 
tion to  dismiss  the  appeal  Is  granted.  Appeal 
dismissed. 


086  lU.  U3) 

RUHSTRAT  v.  PEOPLa 

(Supreme  Court  of  Illmois.    April  17,  1900.J 

CONSTITtrnONAL  LAW— PERSONAL  LIBERTY— 
ADVBRTISINO  BtlSINESS  —  USB  OF  PLAO  — 
POLICE  POWER— FRIVILBQBS  OF  CITIZENS- 
DISCRIMINATION, 

1.  Hie  constitutional  rieht  of  every  dtlzeb  to 
choose  hie  occupation  rndudes  the  right  to  ad- 
vertise it  in  a  Icfritimate  way,  and  Act  April 
22,  1899,  prohibiting  the  use  of  the  national 
flag  for  such  purpose,  unfluly  interferes  with 

Eersonal  liberty,  (inlese  thereby  the  pabHc 
eaith,  safety,  welfare,  or  comfort  is  conserve*!. 

2.  Act  April  22.  1889,  prohibiting  the  use  of 
the  natioaal  flag  or  emblem  for  commercial 
purposes  or  as  an  adrei'tising  medium,  and  im- 
posing a  penalty  for  its  violation,  does  not  tend 
to  promote  the  health,  safety,  wdfare,  or  com- 
fort of  society,  so  as  to  he  a  proper  exercise 
of  the  police  power. 

3.  The  right  to  use  or  display  the  national 
flag  is  a  privilege  of  a  dtixen  of  the  United 
States,  and  Act  April  22,  18G9.  prohibiting  its 
use  for  advertising  purposes,  thei'eby  abridges 
the  pririlegps  &nd  immunities  of  a  citizen  of 
the  United  States  guarantied  by  the  fourteenth 
amendment  to  the  federal  constitution. 

4.  Act  April  22.  1809.  prohibiting  the  use  of 
the  national  flag  for  commercial  purposes  or  as 
an  advertising  medium,  and  excepting  from  Its 
provisions  those  engaged  in  public  or  private 
exhibitions  of  art,  is  unconstitutional,  as  un- 
duly discriminating  in  favor  of  a  class. 

Cartwrigiit,  C.  J.,  and  Wilkin  and  Carter,  JJ., 
dissenting. 

Error  to  cdmlnal  court,  Cknlc  comity;  Jonas 
Hutchinson,  Judge. 

A.  Ruhstrat  was  convicted  of  violating  Act 
AprU  22.  1809.  prohibiting  the  use  of  the  na- 
tional flag  for  commercial  or  advertising  pur- 
poses, and  brings  error.  Reversed. 

The  plaintiff  In  error  was  prosecuted  and 
convicted  for  violation  of  an  act  of  the 
legislature  of  Illinois,  Mititled  "An  act  to  pro- 
hibit the  use  of  the  national  flag  or  emblem 
(or  any  commercial  purposes  or  as  an  ad- 
vertising medium."  approved  April  22,  1899, 
In  force  July  1,  1899.  Laws  III.  1889.  p. 
284.  The  following  Is  a  copy  of  the  act  Ib 
question: 

"Section  1.  It  shall  be  unlawful  for  any 
person,  firm,  organisation  or  corporation  to 
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Dse  or  display  the  national  flag  or  emblem, 
or  any  drawing,  lithograpb.  engraving,  da- 
guerreotype, photograph  or  likeness  of  the 
national  flog  or  emblem,  as  a  medium  for  ad- 
vertising any  goods,  wares,  merchandise,  pub- 
lication, public  entertainment  of  any  char- 
acter or  for  any  other  purpose  intended  to 
promote  the  Interests  of  such  person,  firm, 
corporation  or  organization. 

"Sec.  2.  Nothing  In  this  act  shall  be  con- 
strued as  affecting  either  public  or  private 
exhibitions  of  artj  or  shall  in  any  way  restrict 
the  nse  of  the  national  flag  or  emblem  for 
patriotic  purposes. 

"Sec  8.  All  prosecutions  tmder  the  provi- 
sions of  this  act  shall  be  brought  by  any  per- 
son hi  the  name  of  t^e  people  of  the  state  of 
Illinois,  against  any  person  or  persons  violat- 
ing any  of  the  provisions  of  this  act,  before 
any  Justice  of  che  peace  of  the  county  In 
wlilch  such  Tlolatlcm  Is  alleged  to  have  tak- 
en place,  or  before  any  court  of  competent  Ju- 
risdiction; and  It  Is  hereby  made  the  duty  of 
the  state's  attorney  to  see  that  the  provisions 
of  this  act  are  enforced  in  their  respective 
counties,  and  tbey  shall  prosecute  all  of- 
fenders on  receiving  Information  of  the  viola- 
tion of  any  of  the  provisions  of  this  act;  and 
It  Is  made  the  duty  of  the  sheriffs,  depoty 
sheriffs,  constables  and  police  officers  to  In- 
form against  and  prosecute  all  persons  whom 
there  Is  probable  cause  to  believe  are  guilty 
of  violating  the  provisions  of  this  act  One- 
half  of  the  amount  recovered  In  any  penal 
action  under  the  provisions  of  this  act  shall 
be  paid  to  the  person  filing  the  complaint 
In  such  action,  and  the  remaining  one-half 
to  the  school  fuud  of  the  county  In  which  the 
said  conviction  is  obtained. 

*'Sec.  4.  All  prosecutions  under  this  act. 
shall  be  commenced  within  six  months  from 
the  time  such  oETense  was  committed,  and 
not  afterwards. 

"Sec.  6.  Any  personsviolatlngtheprovtsions 
of  this  act  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction,  shall  be  pun- 
ished by  a  fine  of  not  less  than  $10  nor  more 
than  $100  and  costs,  and  in  default  of  pay- 
meat  of  said  fine  and  costs  Imposed  shall  be 
imprlBoned  in  the  county  Jail  at  the  rate  of 
one  day  for  each  dollar  of  fine  and  costs  im- 
posed." 

Plaintiff  in  error,  A.  Ruhstrat,  and  his  part- 
ner, Allen  S.  Cnrlett,  are  co-partners  under 
the  firm  name  of  Ruhstrat  &  Curlett  in  the 
wholesale  and  retail  cigar  business  In  the 
city  of  Chicago.  They  used  pictures  of  the 
national  flag  upon  cigar-box  labels  for  the 
purpose  of  advertising  and  selling  certain 
brands  of  their  cigars  by  means  of  such  ad- 
vertisement Plaintiff  In  error  vras  arrested 
for  a  violation  of  said  act,  and,  on  trial  be- 
fore a  Justice  of  tbe  peace,  was  fined  $50  and 
costs.  He  took  an  appeal  to  the  criminal 
court  of  Cook  county,  and,  upon  trial  of  the 
case  in  the  latter  court,  he  was  found  guilty 
and  fined  $10.  Motions  for  a  new  trial  and 
In  arrest  of  Judgment  were  made  and  over- 


ruled. Judgment  vras  rendered  vpoa  tbe  find- 
ing of  the  court,  a  Jury  having  been  waived, 
and  plaintiff  in  error  was  fined  $10  and  costs. 
The  presoit  writ  €i  error  is  prosecuted  from 
this  Judgment  of  the  criminal  court  of  Cook 
county.  Specimens  of  the  labels  used  by  the 
plaintiff  in  error  upon  his  dgar  boxes  are  In 
the  record.  One  of  these  labels  is  a  pictorial 
representation,  with  a  female  head  In  the 
center  and  a  picture  of  the  American  flag 
in  the  upper  left-hand  cotaec.  Another  of  the 
labels  is  a  pictorial  representation,  with  the 
likeness  of  Nansen,  the  explorer.  In  tl»  center 
of  a  wreath,  around  one  side  of  which  is  en- 
twined an  American  flag.  Another  label  is 
a  pictorial  representation,  with  a  likeness  of 
President  Uncolif  In  the  center,  and  a  view  of 
the  capltol  building  at  Washington  In  tiie 
distance^  and  upon  the  right  liand  of  the 
representation  is  a  picture  of  the  American 
flag.  Still  another  label  Is  a  pictorial  repre- 
sentation with  a  female  figure  In  the  center, 
holding  In  her  right  hand  a  shield  containing 
upon  It  a  picture  of  the  American  flag.  The 
plaintiff  In  error,  upon  the  trial  below,  sub- 
mitted to  the  court,  to  be  held  as  law  In  the 
decision  of  the  case,  certain  pn^KMltions  to  the 
effect  that  the  act  In  question  was  Illegal  and 
void,  as  being  In  violation  of  the  constitutions 
of  the  state  of  Illinois  and  of  the  United 
States.  These  propositions  were  refused,  and 
exception  was  taken  to  the  refusal  of  the 
same.  The  reasons  assigned  In  support  of  the 
motions  for  a  new  trial  and  In  arrest' of  Judg- 
ment were  also  the  alleged  Invalidity  of  the 
act  as  being  in  conflict  with  the  Illinois  and 
federal  constitutions. 

Hofhelmer  &  Pfiaum,  for  plaintiff  In  error. 
Oharles  S.  Deneen,  States  Att7<>  and  F.  L. 
Bomett,  Asst  State's  Atty.,  for  the  People. 

MAGRUDm,  J.  (afer  statlDg  the  facts). 
The  provisions  of  the  constitution  of  lillnols 
which  the  terms  of  the  act  of  April  22,  1809, 
known  as  the  "Flag  Law,"  are  alleged  to 
contravene,  are  sections  1,  2,  and  4  of  article 
2  and  section  22  of  article  4.  Section  1  of 
article  2  Is  ais  follows:  "All  men  are  by  nature 
free  and  Independent,  and  have  certain  In- 
herent and  Inalienable  rights.  Among  these 
are  life,  Uberty,  and  the  piu'sult  of  happiness. 
To  secure  these  rights  and  the  protecti(«  of 
property,  governments  are  instituted  among 
men,  deriving  their  Just  powers  from  the  con- 
sent of  the  governed."  Section  2  Is  as  fol- 
lows: "No  person  shall  be  deprived  of  life, 
liberty  or  property  wltiiout  due  process  of 
law."  Section  4  of  the  same  article  provides 
that  "every  person  may  freely  speak,  write 
and  public  on  all  subjects,  being  responsible 
for  the  abuse  of  that  libo^,**  etc.  Section  1 
of  artide  14  of  the  amendments  to  the  con- 
stitution of  the  United  States  Is  as  follows: 
"All  persons  bom  or  naturalized  In  the  United 
States,  and  subject  to  the  Jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the 
state  wherein  they  reside.  No  state  shall 
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make  or  enforce  any  law  whlcb  shall  abridge 
the  prlrlleges  or  Immiinitlea  of  dtlzens  of 
the  United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty  or  property,  with- 
out due  pFOcesB  of  law,  nor  deny  to  any  per- 
son within  its  Jurisdiction  the  equal  protec- 
tion of  the  laws."  The  expression,  "life,  lib- 
erty, and  the  pursuit  of  happiness,"  is  general 
In  Its  character,  and  Includes  many  rights 
which  are  Inherent  and  Inalienable.  Many 
of  the  rl^ts  refmed  to  in  this  expression 
are  included  In  the  general  guaranty  of  "lib- 
erty." The  happiness  here  referred  to  may 
consist  in  many  things  or  depend  on  many 
circumstances,  but  it  unquestionably  Includes 
the  right  of  the  citizen  to  follow  his  Individual 
preference  In  the  choice  of  an  occupation. 
Black,  Const  Law.  p.  40i.  "The  right  of 
every  man  to  choose  his  own  occupation,  pro- 
fesslfui,  or  employment,  though  not  expressly 
guarantied  by  the  constitutions,  is  Included 
In  the  right  to  the  pursuit  of  happiness."  Id. 
p.  4U. 

In  Powell  T.  Pennsylvania,  127  V.  S.  678, 
8  Sup.  Ct  992,  1257,  S2  U  Ed.  253,  the  gen- 
eral proposition  that  tiie  enjoyment  by  the 
citizen,  upon  terms  of  equality  with  all  others 
m  similar  circumstances,  of  the  privilege  of 
pursuing  an  ordinary  calling  <a  trade,  and  of 
acquiring,  holding,  and  selling  property.  Is  a 
general  ^at  of  hla  rights  of  liberty  and  prop- 
er^ as  guarantied  by  the  fourteenth  amend- 
mmt,  was  assented  to  by  the  supreme  court 
of  the  United  States  as  embodying  a  sound 
principle  of  constitutional  law.  In  the  latter 
case  It  was  also  held  that,  although  the  power 
and  discretion  which  a  state  legislature  has  In 
the  matter  of  promoting  the  general  welfare 
and  of  employing  means  to  tiiat  end  are  very 
larg^  yet  sudi  power  must  be  s6  exerdsed 
as  not  to  Impair  the  fundamental  rights  of 
life,  liberty,  and  property.  In  Allgeyer  v. 
Louisiana.  166  U.  S.  678, 17  Sup.  Ct  427,  41  L. 
Ed.  832,  It  was  said:  "The  right  to  follow 
any  of  the  comnum  occupations  of  life  Is  an 
Inalienable  right.  It  was  formulated  as  such 
In  the  phrase  *pursult  of  happiness'  in  the 
Declaration  of  Independence,  .which  com- 
menced with  the.  fundamental  proposition 
tliat  'all  men  are  created  equal,  that  they  are 
endowed  their  Creator  with  certain  In- 
alienable rights,  and  that  unong  these  are 
life,  Ilber^,  and  the  pursuit  of  happiness.' 
This  right  Is  a  large  ingredient  In  the  civil 
liberty  of  the  citizen."  It-  was  also  said  in 
this  case  that  "the  liberty  of  pursuit— the 
right  to  fc^ow  any  of  the  ordinary  callings 
of  life— is  one  of  the  prirllegefl  of  a  citizen  of 
the  United  States."  It  was  also  there  said: 
''If  It  does  not  abridge  the  in^vlleges  and  im- 
munities of  a  citizen  of  the  United  States  to 
prohibit  him  from  pursuing  his  chosen  call- 
ing, and  giving  to  others  the  exclusive  right 
of  pursuing  It  It  certainly  does  deprive  him' 
(to  a  certain  extent)  of  his  liberty;  for  It  takes 
from  him  the  freedom  of  ad-ipting  and  fol- 
lowing the  pursuit  which  he  prefer;^  which, 


as  already  intimated,  Is  a  material  part  of 
the  Uber^  of  the  citizen."  Butchers*  Union 
Slaughter-House  Co.  v.  Crescent  City  Live- 
stock Landing  Co..  Ill  U.  S.  746,  4  Sup.  OL 
662,  28  L.  Ed.  686.  In  BraceviUe  Coal  Oo.  v. 
People,  147  III.  66,  36  N.  B.  62,  22  U  B.  A. 
340,  we  said  (page  71,  147  UL,  page  68, 
35  N.  E.,  and  page  342.  22  L.  B.  A.):  "  'Ub- 
erty,'  as  that  term  Is  used  In  the  constitu- 
tion, means  not  oaly  freedom  of  the  citizen 
from  servitude  and  restraint,  but  li  deemed 
to  embrace  the  right  of  every  man  to  be  free 
In  the  use  of  his  powers  and  faculties,  and 
to  adc^t  and  pursue  such  avocation  or  calling 
as  he  may  choose,  subject  only  to  the  re- 
straints necessary  to  secure  the  common  wd- 
fare."  Fnwer  v.  People,  141  Dl.  171,  31  N. 
E.  305,  16  Ii.  B.  A.  482;  Com.  v.  Perry.  166 
Mass.  117,  28  N.  E.  1126,  14  L  B.  A.  325; 
People  V.  Gillson.  109  N.  T.  880, 17  N.  B.  343; 
Live-Stock  Dealers'  ft  Butchers'  Ass'n  v.  Ores- 
cent dty  Llve-8to(^  Landing  &  SIaughta>* 
House  Co.,  1  Abb.  U.  8.  388,  Fed.  Cas.  Na 
8;408;  Slaughter-House  Cases,  16  Wait  36.  21 
L.  Ed.  894;  Goodcbarles  v.  Wlgeman,  118  Pa. 
St.  431,  6  AU.  354;  State  v.  GoodwlU.  38 
W.  Va.  179. 10  S.  E.  285,  6  L.  R.  A.  621. 

The  plaintiff  In  error  was  engaged  In  the 
wholesale  and  retail  dgar  business.  This 
was  certainly  a  lawful  and  respectable  busi- 
ness. Under  the  authorities  referred  to  and 
under  the  Intninretatlan  of  the  constitution 
there  made,  plalntlflt  In  error  bad  not  only 
the  right  to  choose  the  business  In  which  be 
was  engaged  as  his  occupation,  but  he  had 
the  right  to  pursue  and  carry  on  that  busi- 
ness In  any  way  and  by  any  methods  which 
were  lawful  and  prop^.  Included  In  "the 
right  to  choose  one's  occupation  Is  the  right 
to  be  free  from  unlawful  interference  or  con- 
txci  in  the  conduct  of  it"  Black,  Const.  law, 
p.  412.  In  these  days  of  commercial  enter* 
prise,  advertising  Is  an  Important  factor  in 
business  pursuits.  It  cannot  be  denied  that 
the  plaintiff  In  error  had  a  right  to  advertise 
his  business  in  any  legitimate  manner,  so  as 
to  attract  the  attention  of  the  public.  Nor 
can  It  be  denied  that  the  plaintiff  In  error 
had  the  right  to  design  and  make  use  of  a 
trade-mark.  The  use  of  trade-marks  Is  as 
old  as  commerce  Itself.  The  conventional 
trade-mark  is  a  part  of  what  Is  called  "the 
symbolism  of  commerce."  Browne,  Trade- 
Marks  (2d  Ed.)  K  1,  26.  It  Is  allowable  to 
use  a  picture  as  a  trade-mark,  and  a  picture 
made  up  of  many  objects  In  many  colors  may 
be  a  trade-maiA.  Id.  ||  258.  269.  Browne. 
In  his  work  on  iTrade-Marks  (section  265). 
says:  "Color  may  be  of  the  essence  of  a  mark 
of  manufacture  or  commerce,  known  as  a 
*trade-mark.'  National  flags  are  sometimes 
blended  with  other  objects  to  catch  the  eye. 
They  are  admirably  adapted  to  all  purposes 
of  heraldic  display,  and  their  rich,  glowing 
colors  appeal  to  feelings  of  patriotism,  and 
win  purchasers  of  the  merchandise  to  which 
they  are  affixed.  •  •  •  One  flag  printed 
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In  green  may  catch  the  eye  of  a  son  of  the 
Emerald  Isle.  •  •  •  Anotlier  flag,  with 
stars  on  a  blue  field  and  strjyes  of  alternate 
red  and  white,  may  secure  a  preference  for 
the  commodity  upon  which  It  Is  stamped." 
The  right  of  the  citizen  to  pursue  the  calling 
which  he  has  chosen,  and  to  advertise  his 
business  in  a  legitimate  way  by  the  use  of 
labels  or  trade-marks,  is  not  Improperly  exer- 
cised by  making  a  picture  of  the  national 
flag  a  part  of  such  labels  or  trade-marks,  un- 
less thereby  the  public  safety,  welfare,  or 
comfort  Is  Interfered  with. 

It  is  claimed  on  the  part  of  the  people  that 
the  flag  law  In  question  was  enacted  by  the 
state  legislature  in  the  exercise  of  its  police 
powers.  The  law  Is  Justified  upon  the  al- 
leged ground  that  It  Is  an  enactment  under  and 
by  virtue  of  the  police  power  of  the  state,  and 
that,  being  enacted  under  and  by  virtue  of 
that  power,  the  courts  cannot  exercise  a  su- 
pervision over  the  wisdom  anfl  judgment  of 
the  legislature  in  its  passage.  It  is  claimed 
that  the  law  tends  to  elevate  the  morals  and 
promote  the  welfare  of  the  public,  and  that, 
as  such,  it  Is  a  valid  exercise  of  legislative 
power.  The  police  power  Is  limited  to  enact- 
ments which  have  reference  to  the  public 
health  or  comfort,  the  safety  or  welfare,  of 
society.  Laws  which  Impose  penalties  on 
persons  and  Interfere  with  the  personal  lib- 
erty of  the  citizen  cannot  be  constitutionally 
enacted,  unless  the  public  health,  comfort, 
safety,  or  welfare  demands  their  enactment. 
It  Is  for  the  legislature  to  determine  when 
an  exigency  exists  for  the  exei-cise  of  this 
power,  but  what  are  the  subjects  of  Its  ex- 
ercise Is  clearly  a  judicial  question.  The  ex- 
ercise of  legislative  discretion  Is  not  subject 
to  review  by  the  courts  when  measures 
ad(^ted  by  the  legislature  are  calculated  to 
protect  the  public  health  and  secure  the  public 
comfort,  safety,  or  welfare;  but  the  measures 
so  adopted  must  have  some  relation  to  the 
ends  thus  specified.  Uitchle  v.  People,  165 
IIL  08,  40  N.  E.  454,  29  L.  R.  A.  79.  The 
legislature  has  no  power,  under  the  guise  of 
police  regulations,  to  arbitrarily  Invade  the 
personal  righta  and  personal  liberty  of  the  In- 
dividual citizen.  Its  determination  upon  this 
question  Is  not  final  or  conclusive.  If  It  pass 
an  act  ostensibly  In  the  exercise  of  the  police 
power,  but  which  In  fact  interferes  unneces- 
sarily with  the  personal  liberty  of  the  citizen, 
the  courts  have  a  right  to  examine  the  act, 
and  see  whethev  it  relates  to  the  objects 
which  the  exerdse  of  the  police  power  Is  de- 
signed to  secure,  and  whether  It  Is  appropriate 
for  the  promotion  of  such  objects.  When 
the  police  power  Is  exerted  for  the  purpose 
of  regulating  a  useful  business  or  occupation, 
and  the  mode  In  which  that  business  may  be 
carried  on  or  advertised,  the  legislature  Is 
not  the  exclusive  judge  as  to  what  Is  a  rea- 
sonable and  just  restraint  upon  the  constitu- 
tional right  of  the  citizen  to  pursue  his  call-  j 
Ing,  and  to  exercise  his  own  Judgment  as  to  | 


the  manner  of  conducting  IL  The  general 
i-Iglit  of  every  person  to  pursue  any  calling, 
and  to  do  so  In  his  own  way,  provided  that  he 
does  not  encroach  upon  the  rights  of  others, 
cannot  be  taken  away  from  him  by  legisla- 
tive enactment.  Tied.  Llm.  t  3;  In  re  Ja- 
cobs, 98  N.  Y.  108;  People  v.  Glllson,  supra; 
Cooley,  Const  Llm.  (Gth  Ed.)  pp.  GOO,  607. 
744;  Ex  parte  Whitwell,  32  Pac.  872,  98 
Cal.  73,  10  L.  R.  A.  727;  Frorer  v.  Peo- 
ple, supra:  Town  of  Lake  View  v.  Hose  Hill 
Cemetery  Co,  70  III.  191;  Uitchle  v.  People, 
supra.  In  Mugler  v.  Kansas,  12a  U.  S.  (523, 
8  Sup.  Ct.  273,  31  L.  Ed.  205,  it  was  said: 
"If,  therefore,  a  statute,  purporting  to  have 
been  enacted  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety,  has 
no  real  or  8ub.stantlal  relation  to  those  objects, 
or  Is  a  palpable  invasion  of  rights  secured  by 
the  fundamental  law,  it  Is  the  duty  of  the 
coui'ts  so  to  adjudge,  and  thereby  give  ef- 
fect to  the  constitution."  In  Eden  v.  Peo- 
ple. 161  III.  296,  43  N.  E.  1108,  32  L.  R.  A. 
C50,  we  said  (page  308, 161  III.,  page  1110,  43 
N.  E.,  and  page  G03,  32  L.  R.  A.):  "If  the 
act  were  one  calculated  to  promote  the  health, 
comfort,  safety,  and  welfare  of  society,  then 
ft  might  be  regarded  as  an  exercise  of  the  po- 
lice power  of  the  state.  In  Toledo,  W.  &  W. 
Ry.  Co.  V.  City  of  .lacksonvlUe,  67  111.  37,  it 
was  held  that.  If  the  law  prohibits  that  which 
is  harmless  In  Itself,  or  requires  that  to  be 
done  which  does  not  tend  to  promote  the 
health,  comfort,  safety,  or  w^fare  of  society, 
it  will  In  such  case  be  an  unauthorized  exer- 
cise of  power,  and  It  will  be  the  duty  of  the 
courts  to  declare  such  legislation  void." 

It  Is  difficult  to  see  bow  the  flag  law  of 
April  22,  1809,  tends  In  any  way  to  promote 
the  safety,  welfare,  or  comfort  of  society. 
The  use  of  a  likeness  of  the  flag  upon  a  label 
or  as  part  of  the  trade-mark  of  a  business 
man  in  the  lawful  prosecution  of  his  business 
cannot  be  regarded  otherwise  than  as  an  act 
which  Is  harmless  In  Itself.  It  may  violate 
the  ideas  which  some  people  have  of  senti- 
ment and  taste,  but  the  propriety  of  an  act, 
considered  merely  from  the  standpoint  of  sen- 
timent and  taste,  may  be  a  matter  about 
which  men  of  equal  honesty  and  patriotism 
may  differ.  The  act  In  question  is  severe  In 
its  terms.  It  makes  It  the  duty  of  the  state's 
attorney  to  prosecute  all  persons  guilty  of 
a  violation  of  the  provisions  of  the  act,  and 
makes  it  the  duty'  of  sheriffs,  deputy  sher- 
iffs, constables,  and  police  officers  to  inform 
against  all  persons  "whom  there  is  probable 
cause  to  believe  are  guilty  of  violating  the 
provisions  of  this  act.  One-half  of  the  amount 
recovered  in  any  penal  action  under  the  pro- 
visions of  this  act  shall  be  paid  to  the  per- 
son filing  the  complaint  In  such  action,  and 
the  remaining  one-half  to  the  school  fund  of 
the  county.  •  •  •  Any  persons  violating 
the  provisions  of  this  net  shall  be  deemed 
j  guilty  of  u  misdemeanor,  and  upon  convic- 
I  tlon,  shall  be  yimished  by  a  One  ot  not  les* 
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man  $10.00,  nor  more  than  $100.00  and  costs, 
and  In  defanit  of  payment  oC  said  fine  and 
costs  Imposed  shall  be  imprisoned  in  the  coun- 
ty jail,''  etc.  Wbat  is  the  otfcuse  for  wbich 
tbeae  penalties  are  ImposedV  The  using  or 
disiiUtying  of  the  national  flag  or  emblem,  or 
any  drawing  or  likeness  of  the  same,  ''as  a 
medium  for  advertising  any  goods,  wares, 
merchandise,  publication,  public  entertain- 
ment of  nny  character,  or  for  any  other  pur- 
pose Intended  to  promote  the  interests  of  such 
person,  firm,  corporation,  or  orgnnizatlon"  so 
using  or  displaying  the  same.  Section  2  of 
the  act  provides  that  the  use  of  the  national 
flag  or  emblem  for  patriotic  purposes  shall 
not  In  any  way  be  restricted.  It  is  not  alto- 
gether dear  th&t  a  person  might  not  make 
nse  of  or  display  the  national  flag  or  emblem 
for  a  purpose  intended  to  promote  his  own  In- 
terests, and  yet,  at  the  same  time,  for  an 
entirely  patriotic  purpose.  It  Is  not  clear  that 
the  prohibition,  leveled  against  the  nse  or 
di^lay  of  the  flag,  tends  in  any  way  to  ele- 
vate the  morals  or  promote  the  welfare  of 
tbe  pabllc 

The  flag  Is  used,  In  the  prosecution  of 
commerce  upon  the  high  seas,  as  a  symbol 
of  nationality.  The  nationality  of  a  ship  Is 
determined  by  the  flag  which  it  carries.  A 
ship,  navigating  tinder  the  flag  and  pass  of 
a  foreign  country,  is  to  be  considered  as 
bearing  the  national  character  of  tbe  country 
nnder  whose  flag  she  sails.  Under  what  is 
called  in  international  law  "the  law  of  the 
flag."  a  shipowner  who  sends  his  vessel  into 
a  foreign  port  gives  notice  by  his  flag  to  all 
who  enter  into  contracts  with  the  shipmaster 
that  be  Intends  the  law  of  that  flag  to  reg- 
nlate  those  contracts,  and  that  they  must 
either  submit  to  its  operation  or  not  contract 
with  him  or  his  agent  at  all.  1  Bouv.  Law 
Diet.  (Eawle's  Rev.)  pp.  799,  800.  It  Is  a 
doctrine  of  International  law  that  a  ship  be- 
comes hostile  so  soon  as  she  hoists  the  ene- 
my's flag;  and,  while  tbe  cargo  of  the  ship 
does  not  necessarily  take  character  from  the 
flag,  yet  the  general  rule  Is  that  the  goods 
nnder  such  flag  follow  tbe  fate  of  the  vessel. 
U  Am.  &  Eng.  Enc.  Law.  p.  480,  note  3. 
Tt  Is  difficult  to  see  why,  if,  in  the  prosecu- 
tion of  foreign  commerce  or  trade,  the  flag 
Is  used  to  protect  a  ship  and  cargo  and  des- 
lf;uate  Its  character.  It  should  be  a  desecra- 
tion of  the  same  flag  to  use  a  likeness  of  it 
upon  a  label  or  trade-mark  In  the  prosecu- 
tion of  domestic  trade  or  business. 

A  flag  Is  emblematic  of  the  sovereignty  of 
the  power  which  adopts  it  The  American 
fla^  is  emblematic  of  the  sovereignty  of  the 
United  States.  Congress,  by  sections  1791 
and  1702  of  the  Bevlsed  Statutes  of  the  Unit- 
ed States,  has  provided  as  follows:  "The 
flag  of  the  United  States  shall  be  thirteen 
horizontal  stripes,  alternate  red  and  white; 
and  the  union  of  the  flag  shall  be  thirty- 
seven  stars,  white  in  a  blue  field.  On  the 
admission  of  a  new  state  Into  the  Union,  one 
star  shall  be  added  to  the  union  of  the  flag; 
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and  such  addition  shall  take  effect  on  the 

fourth  day  of  July  then  next  succeeding  said 
admission."  In  Collector  t.  Day,  11  Wall. 
113,  20  L.  Ed.  122,  It  was  said:  "The  gen- 
eral government  and  the  states,  although 
both  exist  within  the  same  territorial  limits, 
are  separate  and  distinct  sovereignties,  act- 
ing separately  and  independently  of  each  oth- 
er within  their  respective  spheres.  The  for- 
mer in  Its  appropriate  sphere  is  supreme; 
but  the  states  within  the  limits  of  their 
powers  not  granted,  or,  In  the  language  of 
the  tenth  amendment  'reserved,'  are  as  In- 
dependent of  the  general  government  as  thrft 
government  within  its  sphere  is  independent 
of  the  states."  The  state  of  Illinois  has 
never  adopted  a  flag  emblematic  of  Its  sov- 
ereignty. The  flag  Is  the  flag  of  the  United 
States  as  a  sovereignty.  The  United  States, 
acting  through  its  congress,  has  adopted  a 
flag  emblematic  of  national  sovereignty. 
Presumably,  the  national  flag  was  adopted 
for  the  use  of  the  citizens  of  the  United 
States.  There  Is  a  difference  between  the 
privileges  and  immunities  belonging  to  the 
citizens  of  the  United  States  as  such,  and 
those  belonging  to  the  citizens  of  each  state 
as  such.  The  privileges  and  immunities  of 
citizens  of  the  United  States  are  those  which 
arise  out  of  the  nature  and  essential  char- 
acter of  the  national  government,  the  provi- 
sions of  its  constitution,  or  Its  laws  and 
treaties  made  In  pursuance  thereof;  and  It 
is  these  rights  which  are  placed  under  the 
protection  of  congress  by  the  fourteenth 
amendment.  People  v.  Loeffler,  175  111.  585. 
51  N.  E.  785;  Slaughter-House  Cases,  ir 
Wall.  36,  21  L.  Ed.  394.  The  right  to  use  or 
display  the  flag  would  seem  to  be  a  privilege 
of  a  citizen  of  the  United  States,  rather  than 
the  privilege  of  a  citizen  of  any  one  of  tbe 
states.  The  national  government.  In  the  ex- 
ercise of  Its  inherent  power  to  establish  a 
flag  or  emblem  symbolic  of  national  sov- 
ereignty, has  passed  sections  1791  and  1792, 
above  referred  to,  and  has  thereby  taken  Ju- 
risdiction of  the  subject-matter  of  a  national 
flag,  and  has  legislated  upon  it.  Congress 
has  passed  no  legislation  restricting  the  use 
of  the  flag,  or  confining  Its  use  to  any  par- 
ticular purpose.  It  would  seem  that.  If  It 
had  been  the  Intention  of  congress  to  restrict 
or  confine  such  use,  some  provision  to  that 
effect  would  have  been  embmlied  in  the  act 
prescribing  and  describing  the  national  flag. 

The  use  of  the  flag  of  the  United  States, 
as  embodied  in  advertising  sheets  and  pla- 
cards and  labels,  and  in  common-law  trade- 
marks, has  i-ecelved  the  unqualified  approval 
of  the  whole  commercial  world.  It  has  also 
received  the  sanction  of  tliose  having  in 
charge  the  execution  of  the  trade-mai'k  laws 
of  the  United  States.  The  usage  and  prac- 
tice of  employing  a  flag  for  commercial  pur- 
poses have  been  indulged  In  by  citizens  of  the 
United  States  with  the  knowledge  of  the 
national  government.  The  absence  of  con- 
gressional prohibition  against  the  usage  and 
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practice  thus  Indulged  In  wltb  the  knowledge 
ot  the  general  goTermnent  bas  created  a 
"priTllege"  in  the  citizen  of  the  United  States 
,to  ccmtlnue  snob  use  nntU  ivlthdrawn  by  tbe 
competent  authority.  An  act  of  legislation, 
passed  by  a  parUcnlaT  state,  which  deprives 
the  dtisen  of  ancfa  priTilege,  contEarenes 
that  clause  of  tbe  amendment  to  ttie  national 
constitution  which  forbids  any  state  to 
abridge  the  privileges  and  Immunities  of  a 
citizen  of  tbe  United  States.  If  the  state 
legislature  can  restrict  the  use  of  tbe  na- 
tional flag,  and  pmnlt  its  use  for  <me  pur- 
pose and  proUbit  its  use  for  another  purpose, 
it  would  bare  tbe  right  to  prohibit  Its  use  al- 
togetba  within  tbe  limits  of  the  state.  Iltit 
It  cannot  be  pretended  that  the  state  of  Illi- 
nois baa  authority  to  prohibit  Ibe  use  of  the 
national  flag  altoge^er.  It  necessarily  fol- 
lows that  it  has  no  antborlty  to  prohibit  Its 
use  for  certain  purposes.  We  are  of  the 
opinion  that  this  law  is  nnconstitutiwal,  not 
only  as  infringing  upon  the  personal  liberty 
guarantied  to  the  citizen  by  both  tbe  federal 
and  state  constitutions,  but  also  as  depriviDg 
a  citizen  of  tbe  United  States  of  the  right  of 
exercising  a  privilege  impliedly,  If  not  ex- 
pressly, granted  to  lilm  by  the  federal  con- 
stitution. 

The  act  Is  also  unduly  discriminating  and 
partial  in  Its  character.  It  exempts  from  penal- 
ties imposed  by  the  act  persons  who  may 
choose  to  make  use  of  the  national  flag  or  em- 
blem for  either  public  or  private  exhibitions 
of  art  Tbe  exblbltcM'  who  engages  in  pub- 
lic or  private  exhibitions  of  art  may  do  so, 
not  merely  for  the  public  benefit,  but  for  the 
proinotion  of  his  oym  interests.  By  thus 
excluding  artists  or  exhibitors  from  the  inhi- 
bitions ot  section  1  of  the  act;  tbe  act  there- 
by creates  a  class  or  classes  of  persons  who 
are  exempted  from  tbe  penalties  embraced 
therein.  Legislation  of  this  kind  .has  fre- 
quently been  condMoned  by  tbe  courts  In  this 
country.  The  legislature  clearly  bas  no  power 
Co  deny  to  plaintiff  in  error  tbe  right  to  use 
tbe  national  flag  advertise  bis  business,  or, 
in  other  words,  to  deny  to  all  porsons  fol- 
lowing particular  occupations  the  right  to  use 
the  national  flag,  and  at  tbe  same  time  to 
permit  artists  or  art  exhibitors  to  use  tbe 
same.  Tbe  manner  bi  which  tbe  act  thus 
discriminates  in  favor  of  (me  class  of  occupa- 
tions and  against  all  others  places  it  In  op- 
position to  the  constitutional  guaranties  here- 
inbefore referred  to.  Mlllett  v.  People,  117 
IIL  204.  7  N.  B.  631;  Ritchie  v.  People,  155 
lU.  98v  40  N.  B.  454,  29  L.  R.  A.  79. 

For  the  reasons  herein  set  forth,  tbe  judg- 
ment of  the  criminal  court  of  Oook  county 
Is  reversed,  and  the  cause  Is  remanded  to 
that  court  for  further  proceedings  In  accord- 
ance with  the  views  herein  expressed.  Re- 
versed and  remanded. 

CARTWRIGHT.  C.  J.,  and  WILKIN  and 
OABTER,  JJ..  assent 


(34  Ind.  App.  MX) 

GROTIUS  V.  ROSS. 

(Appellate  Court  of  Indiana.    April  24,  1900.) 

OBEL  AND  SLANDER— BVIDENCR-VARIANCE— 
HARMLESS  ERROR— INSTRUC- 
TION—DAM  AO  ES . 

1.  Eridence,  in  an  action  for  slander,  that 
defendant,  hi  speaking  tbe  slanderous  words, 
desigaatea  the  person  spoken  of  as  "one  of  his 

neighliora,— his  Drother-in-  law,"— without  nam- 
ing any  one,  is  inaufficient  to  show  that  the 
slanderous  words  were  spoken  of  the  plaintifE, 
where  there  is  no  allegation  that  tbe  words 
"neighbop"*  or  "brother-in-law"  were  used  by 
defendant,  and  no  evidence  that  plaintifF  was 
his  only  brotlier-in-law. 

2.  A  complaint  in  an  action  for  slander  fail- 
ed to  allege  that  the  slanderous  words  were 
spoken  in  a  foreign  language.  Evidence  that 
defendant  repeated  some  of  the  slanderous 
words  in  a  foreign  language  was  admitted  only 
for  the  purpose  of  showing  malice.  Held,  un- 
der Burns'  Rev.  St.  1894,  §  394  (Homer's  Rev. 
St.  1897,  §  391),  providing  that  no  variance 
shall  be  deemed  material  unless  it  shall  have 
misled  an  adverse  party,  that  it  was  not  rever- 
sible error  to  admit  the  evidence,  where  it  did 
not  appear  that  the  defendant  was  misled  to 
his  prejudice. 

3.  An  instraction  in  an  action  for  slander 
that  the  jury,  in  assessing  damages,  should  con- 
sider the  expense  to  which  plaintiff  has  been 
put  by  being  compelled  to  vifadicate  his  char- 
acter, is  improper,  since  such  exiiense  may  in- 
clude coimsel  fees. 

Appeal  from  circuit  court,  Vanderbu^  coun- 
ty; H.  A.  Mattlson,  Judge. 

Action  by  Gustave  Ross  against  Charles 
Grotius.  From  a  Judgment  for  plalutifF,  and 
an  order  overruling  a  motion  for  a  new  trial, 
defendant  appeals.  Reversed. 

W.  W.  Ireland  and  H.  Clenfents,  for  appel- 
lant Wm.  Relster  and  Leroy  M,  Wad^  .for 
appellee. 

COMSTOCK,  J.  Appellee  instituted  this 
action  In  the  Posey  circuit  court  against  tbe 
appellant  for  slander.  Upon  change  of  venue. 
It  was  tried  In  the  Vanderburg  circuit  court 
The  complaint  was  In  three  paragraphs,  to 
which  appellant  answered  by  general  denial. 
A  trial  by  Jury  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  appellee  for  $800.  The  only 
error  assigned  is  the  action  of  tbe  court  In 
overruling  appellant's  motion  for  a  new  trial. 
The  slanderous  words  in  each  paragraph 
charge  larceny. 

The  refusal  of  the  court  to  strike  out  the 
testimony  of  John  Trenor,  a  witness  In  behalf 
of  appellee,  Is  made  tbe  fifth  reason  for  a  new 
trial.  This  witness  testified  that  he  was 
acquainted  with  tbe  defendant;  that  he  heard 
him  say  that  one  of  hla  neighbors— his  broth- 
er-in-law—had been  stealing  chickens;  that 
Dr.  Smith  had  picked  out  some  shot;  that 
be  did  not  remember  that  appellant  gave  any 
name;  and  that  he  (witness)  did  not  know 
appellee,  and  did  not  know  that  he  was  the 
brother-in-law  of  appellant  uatll  after  the 
commencement  of  the  suit.  There  Is  no  al- 
legation in  either  paragraph  of  the  complaint 
that  appellant  in  speaking  the  slanderous 
words,  used  tbe  word  "neighbor"  or  "brother- 


Digitized  by  Google 


CLEVELAND,  C,  C.  A  ST.  L.  RT.  CO.  v.  O'BRIEST. 


47 


in-Iaw.v  WtUIe  It  la  not  uecessary  to  prove 
the  precise  woids  charged  In  the  complaint, 
it  is  necessary  to  prove  that  the  defendant 
qxAe  words  substantially  as  alleged.  Gray 
T.  Elzrotta.  10  Ind.  App.  686,  87  N.  E.  5S1,  and 
authorities  there  dted.  There  is  no  evidence 
that  lutpellee  yraa  the  only  broth^ln-law  of 
appellaoL  The  complaint  alleged  a  dmrge 
of  larcttiy  against  the  qipellee.  Boss.  This 
evidence  does  not  tend  to  siqtport  that  charge. 
The  nootlon  to  strike  It  out  should  have  been 
sustained. 

Coonsel  for  appellant  Insist  that  it  was  ei<- 
ror  to  permit  the  witness  Frank  Kissel,  a  wit- 
ness for  appellee,  to  testity  to  a  conversation 
with  appellant  In  which  appellant  stated  In 
Gennan  that  appdlee  was  shot  by  one  Bnd- 
cott  whUe  be  was  stealing  his  chickens.  This 
Is  made  the  ninth  and  tenth  reasons  in  the 
motion  for  a  new  trial.  It  Is  claimed  tha^ 
the  complaint  not  alle^ng  the  speaking  ot  the 
slanderous  words  In  German,  It  will  be  pre- 
sumed that  they  were  spoiaai  in  Bnglish; 
that,  the  proof  beli^  that  they  were  spcAen 
in  German,  there  Is  a  variance  between  the 
allegations  and  the  proof.  The  claim  of  vari- 
ance must  be  allowed.  Krarschbangher  t. 
Slusser,  12  Ind.  4C2.  In  admitting  the  testlr 
mony.  boweVK,  the  court  stated  that  It  yma 
admitted  only  for  the  purpose  of  showing 
malice  or  feellnsr,  and  not  to  prove  the  cause 
of  action.  Conceding  the  variance  claimed, 
tUs  ruling  of  the  court  would  not  be  reversible 
error,  unless  It  ^ould  appear  that  appellant 
had  been  actually  mlded  to  bis  prejudice  by 
such  variance.  Section  Burns'  Rev.  St 
18M  tsection  S81,  Homer's  Rev.  St  1307), 
reads  as  follows:  *'Ho  variance  between  the 
allegations  In  a  pleading  and  the  proof  Is  to 
be  deemed  material,  unless  It  have  actually 
misled  the  adverse  party,  to  bis  prejudice,  In 
maintaining  his  action  or  defense  upon  the 
merits.  Whenever  It  Is  alleged  that  a  parly 
has  been  so  misled,  tiiat  foct  must  be  proved 
to  the  satisfaction  of  the  court  and  it  must 
be  shown  In  what  respect  he  hss  been  misled; 
and,  thereupon,  the  court  may  order  the  plead- 
ing to  be  amended  on  such  terms  as  may  be 
Just"  It  does  not  aKiear  that  aj^ellant  was 
mlded. 

Counsd  next  discuss  reason  9ft  tor  a  new 
trial,  which  was  the  giving  to  the  Jury  by  the 
court  of  its  own  motion,  histmction  No.  16. 
In  this  instruction  the  jury  were  instructs 
as  to  the  measure  of  damages.  The  part  ob- 
jected to  directed  the  Jury  to  consider  the 
ejQiense  to  which  plaintiff  had  been  put  by  be- 
ing compelled  to  come  Into  court  to  vindicate 
his  character.  The  objections  specified  axe 
(1)  that  this  Instruction  designates  an  Improp- 
er element  of  damages;  and  (2)  that  there 
was  no  evidence  to  warrant  the  Instruction. 
We  are  of  the  opinion  that  the  court  erred  In 
giving  this  instruction.  Expenses  may  include 
counsel  fees.  It  is  said  In  Newspaper  Co.  v. 
Pugh.  6  Ind.  App.  520,  33  N.  E.  001:  "Ex- 
penses may  Indude  counsel  fees.  If  so,  it  is 
not  stated  that  such  only  coidd  be  recovered 


as  were  reasonably  .necessary;  and  we  see  no 
reason  why,  tmder  the  Instructions,  the  appel- 
lee would  not  have  the  right  to  employ  a  score 
of  attorneys,  at  any  price,  and  be  compelled 
to  vuy  fhem  fees,  whatever  they  might  be  in 
amount"  In  the  same  opinion  it  Is  stated*. 
"As  a  general  rale,  in  actions  of  tort  counsel 
fees  are  not  recoverable,  except  in  cases  of 
malicious  prosecution."  In  Hicks  v.  Foster, 
13  Barb.  063,— an  action  fw  slander,— an  In- 
struction in  the  language  of  the  instruction  in 
questton  was  held  to  be  improper.  It  Is  a 
well-reasoned  case,  dtlng  numerous  decisions, 
and  is  cited  with  approval  hi  Newspaper  Co. 
v.  Pugh,  supra.  In  support  of  this  action  of 
the  trial  court,  counsel  for  appellee  refer  us 
to  decisions  holding  that  In  actions  for  ma- 
licious prosecutim  the  plaintiff  may  be  al- 
lowed as  damages  necessary  expense^  includ- 
ing attom^'a  fees,  to  which  he  has  been  sub- 
jected on  account  ot  the  prosecution.  In  such 
case  the  victim  of  a  malicious  prosecution  Is 
compdled  to  vindicate  his  character  In  the 
court  These  authorities  are  not  hi  point 

The  only  other  errw  dalmed.  discussed  by 
appellant's  counsel,  may  not  arise  upon  an- 
other trial.  We  do  not  therefore,  consider  it 

Oounsd  fo7  Bi^llee  have  argued  at  Imgth 
that  no  questloas  an  presented  1^  this  ai^eal^ 
for  the  reason  that  ndtlier  the  evidence  nor 
the  Instructions  of  the  court  are  properly  In 
the  record.  A  careful  examination  of '  the 
record  leads  us  to  the  conduslwi  that  this 
position  of  counsel  cannot  be  snstahied.  JvaSg- 
ment  reversed,  with  Instruction '  to  the  trial 
court  to  sustain  appellant's  motion  for  a  new 
trlaL 

(24  Ind.  App.  54^) 

CLEVELAND,  C.  C.  &  ST.  L.  RT.  CO.  t. 
O'BRIEX. 

(Appellate  Oonrt  of  Indiana.    April  26,  iOOO.) 

MONICIPAi  CORPORATIONS— STREET  Un'ilOyiL- 
MENTS  —  ASSESSMENT  —  INSUFFICIBNT  VfS'- 
SCRIPTION— CREATION  OF  LIEN— COMPIAINT 
—CURING  DEFECTS— VARIANCE. 

1.  An  assessment  for  street  improTements 
was  made  by  a  dty  under  Bams*  Rev.  St.  1804, 
$S  4203,  4204,  requiring  a  report  of  the  full  de- 
scription of  each  lot  of  ground  bordering  on  the 
street  improved,  and  providing  for  the  assess- 
ment to  be  a  lien  on  each  lot,  and  the  basis  of 
an  action  to  enforce  the  lien.  Snch  assess- 
ment described  property  as  65.66  feet  of  right 
of  way  of  a  certain  railway  company.  The 
right  of  way  of  such  company  extended  through 
the  dty  and  many  miles.  Held,  that  such  .as- 
sessment did  not  sufficiently  describe  any  prop- 
erty to  create  a  lien  thereon. 

2.  An  insnfficlent  description  of  property  in 
an  assessment  by  a  dty  for  street  improve- 
ments against  a  railway  company's  ri^t  of 
way  was  not  cored  by  a  sofflcient  description  of 
such  property  in  the  complaint  to  enforce  the 
lien  sought  to  be  created  uiereby. 

Appeal  from  circuit  court  Madison  county; 
J.  F.  McClure,  Judge. 

Action  by  Patrick  T.  O'Brien  against  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  From  a. Judgment  in  fa- 
vor M  plaintiff,  defendant  appeals.  Bevers- 
ed. 
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LoTett  &  Holloway  and  John  T.  Dye,  for 
appellant   Greenlee  &  Gall,  (or  appellee. 

WILEY,  C.  J.  This  Is  an  action  by  appel- 
lee against  appellant  to  enforce  a  statutory 
lien  upon  a  portion  of  appellant's  right  of  way 
In  the  dty  of  Alexandria  for  a  street  im- 
provement assessment.  A  demurrer  to  the 
complaint  was  overruled,  an  answer  In  de- 
ntal, and  a  finding  and  Judgment  for  appellee. 
Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  these  adverse  rulings  are  assigned 
as  errors.  Several  objections  are  urged  to  the 
complaint,  ttut  the  one  to  which  the  principal 
argument  Is  addressed  Is  that  the  description 
of  the  property  assessed,  as  shown  by  the 
assesBment  roll,  which  Is  made  an  exhibit  to 
the  complaint,  Is  wholly  insufficient.  If  ap- 
pellant's objections  to  the  complaint  for  this 
reason  are  well  grounded,  other  Questions  pre- 
sented need  not  be  noticed.  The  final  esti- 
mate of  the  cost  of  the  Improvement  was 
mode  by  the  engineer,  and  the  assessments 
made  against  the  abnttlng  prt^rty  were  ap- 
proved and  confirmed  by  the  common  council. 
In  the  final  estimate  of  the  engineer  is  this 
statement:  "The  following  Is  tbe  final  esti- 
mate of  tbe  cost  and  expense,  at  the  contract 
price  of  the  improvement  by  Patrick  T. 
O'Brien,  of  Church  street,  of  said  city,  from 
the  west  line  of  Harrison  street  to  the  O.,  C, 
C.  &  St.  li.  Ry.  Co.'s  right  of  way."  The 
final  estimate  shows  the  total  cost  of  the  Im- 
provement, Its  length,  and  the  average  cost 
per  running  front  foot  Appended  to  the  final 
estimate  Is  a  list  of  property  owners,  the  num- 
ber of  front  feet  owned  by  each,  the  amount 
dne  on  each  lot  or  parcel  of  land,  and  what 
purports  to  be  "a  full  description,  together 
with  the  owner's  name,  of  each  lot  or  parcel 
of  ground  bordering  on  said  part  of  said  street 
so  Improved."  That  part  of  the  assessment 
roll  which  attempts  to  describe  the  real  es- 
tate owned  by  appellant  and  by  which  it  Is 
sought  to  create  a  llaUllty  against  It,  1b  aa 
follows: 


lect  the  amount  due  blm  by  virtue  of  *3ie  Hen 
In  the  way  of  a  personal  Judgment  In  that 
case,  Reinhard,  J.,  speaking  for  tbe  court, 
said:  "The  fact,  however,  that  this  remedy 
may.  In  proper  Instances,  be  tnTOked*  will  not 
change  Uie  character  of  the  action  from  one 
In  rem  to  one  In  personam.  The  Ken  Is  ctlU 
the  only  basis  of  the  right  of  action,  and  In 
an  action  to  enforce  his  rights  under  such 
Uen  the  plaintiff  Is  required  to  show,  not  oalj 
that  he  has  a  lien,  but  also  that  he  would  be 
entitled  to  a  decree  foreclosing  the  same,  ex- 
cept for  the  fact  that  It  Is  upon  riUlroad  prop- 
erty, the  sale  of  which  might  Interfere  with 
the  rights  of  the  parties."  Section  4293. 
Bums'  Rev.  St  18&i,  provides  that  when  any 
such  street  Improvement  has  been  completed, 
a  final  estimate  shall  be  made  by  tbe  en- 
gineer, and,  among  otiier  thlngB,  such  en- 
gineer is  required  to  report  "the  full  descrip- 
tion, together  with  the  owner's  name  of  each 
lot  or  parcel  of  ground  bordering  on  said 
street  so  Improved,"  and  the  "amount  of  such 
cost  for  Improvement  due  i^n  each  lot  or 
parcel  of  ground,"  etc.  The  amount  so  found 
and  reported  by  the  engineer,  If  approved  by 
the  common  council  (section  4294,  supra),  is 
assessed  against  each  lot  or  parcel  of  ground, 
and  such  assessment  creates  a  lien,  and  Is 
the  basis  of  an  action  to  enforce  such  Uen. 
Being  the  basis  of  the  action,  a  copy  of  such 
assessment  must  be  filed  with  the  complaint 
as  an  exhibit.  Vanslckle  v.  Belknap,  129 
Ind.  558,  28  N.  EJ.  303;  City  of  Terre  Haute 
V.  Mdck,  139  Ind.  99,  38  N.  ti.  468;  Sloan 
V.  Faurot  11  Ind.  App.  689,  39  N.  B.  539. 
The  assessment,  to  constitute  such  Hen,  tnust 
describe  the  real  estate  with  sufficient  accu- 
racy so  that  it  may  be  definitely  located.  In 
this  case  the  complaint  describes  by  metes 
and  bounds  a  parcel  of  ground  referred  to 
as  the  "right  of  way"  of  the  Cleveland,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Com- 
pany, and,  as  we  have  seen,  refers  to  the  final 
estimate  and  assessment  against  appellant's 
"right  of  way,"  copies  of  which  are  filed  as 


Exhibit  B. 
Alexandria,  Ind.,  Nov.  16,  1S06. 


Name  of  Owner. 

No.  Feet. 

Bescrliitlon 

Aveiajte  Coit 
per  RtinalDg 
Foot. 

Total  Cost 

Am't  ot  AsBSu- 
raent  asainst 
Pro  pony. 

Cleveland,  Cloclnnatl, 
Chicago  A  Bt.  Loals 
Kailway  Ca 

Blgbt  of  way. 

KUfll 

Knei 

We  do  not  deem  it  necessary  to  refer  to  the 
complaint  at  any  length,  as  the  argument  Is 
largely  directed  to  the  alleged  Insufficiency  of 
tbe  description  of  the  property,  as  shown  by 
the  assessment  roll.  In  the  case  of  Railroad 
Co.  V.  Walters,  9  Ind.  App.  684,  37  N.  E.  293, 
the  nature  of  this  class  of  actions  was  dis- 
cussed. In  which  it  was  held  that,  though  the 
action  was  In  rem.  It  would  be  contrary  to 
public  policy  to  decree  tbe  sale  of  the  specific 
property,  and  that  the  Uenholder  m:Bht  col- 


exblblts.  Counsel  tor  appellee  do  not  contend 
that  the  assessment,  as  shown  by  the  exhibits, 
sufflclentSy  describes  flie  real  estate  so  as  to 
create  a  lien,  but  argue  that  a  correct  descrlp- . 
tion  la  given  In  the  complaint  and  that  this 
cures  the  defect  This  position  is  not  ten- 
able. The  Uen  Is  not  acquired  1^  the  aver- 
ments of  the  complaint  As  we  have  seen, 
the  assessment  is  the  basis  of  Hbe  action,  and, 
as  made  and  approved,  is  a  written  instru- 
ment Tbe  rule  prevails  that,  where  a  cause 
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of  aetloB  Is  fotuidea  upon  a  written  iDstrn- 
ment.  aod  then  !■  a  rarianee  between  a  copy 
at  It  filed  wifh  the  pleading  ai  an  ochlblt  and 
the  autements  of  the  idcadlng,  the  exhibit 
win  controL  Ooodhnb  t.  Schelly.  8  Ind. 
App.  818.  29  N.  S.  eib;  Oas  Co.  t.  Moore,  8 
Ind.  App.  482,  S6  N.  E.  46;  Dunlap  T.  Bden, 
IS  Ind.  App.  STS.  44  N.  B.  560;  Insurance  Co. 
r.  Reid,  10  Ind.  App.  203,  47  K.  E.  94T,  49 
N.  E.  291;  Deposit  Ga  t.  Lackey,  149  Ind.  10. 
4S  N.  E.  JHH.  So  tiiat  the  assessment,  as 
made  and  conflnned.  which  shows  In  itself 
that  the  jvoperty  described  la  merely  the 
"Tight  of  way**  of  appellant  Is  not  aided  by 
the  arwments  of  the  complaint. 

This  court.  In  the  case  of  IlallroDd  Od. 
Walters.  8  Ind.  App.  68i  37  N.  E.  2(K!.  had 
the  exact  qnestlon  here  before  It,  and  held 
that  the  description  of  the  property  was  so 
Indefinite  and  nncertaln  that  no  lien  was  cre- 
ated. There  the  assessment  roll,  as  made  by 
ttie  engineer,  showed  the  following: 


Ownar. 

No.  of 

FLProot. 

Descrip- 
tion of 

Aness- 
neaU. 

L.  &  *  W. 

IM 

Blgbt  ot 
way. 

RMSS 

It  waa  hold  that  such  description  was  so 
defective  that  the  complaint  could  not  bo  np- 
beld  on  demurrer. 

The  case  of  Becker  t.  Hallway  Co.,  17  Ind. 
App.  824.  40  N.  B.  G8S.  Is  also  hi  point  There 
the  assessment  against  the  property  of  ap- 
pellee,  as  made  and  confirmed,  was  as  fol- 
lows: 


Kanwot 
Owueis. 

NaotLot 

So.  or 

P'ect 
Front. 

Sate 

ner 
Fool 

Amount. 

OlAKR. 

Tract  of  land 

W.0& 

nonb  atde  bo- 
iweeo  Krout 
•treat  and  0.  A 

U.  It.  li- 

uo 

LS2 

Tract  of 

land  souib  or 

ItroHdway,  be- 

tween Front 

■trF«t  and  (X  A 

U.  B.1L 

uo 

LSI 

9mm 

In  the  decision  of  that  case  the  court  said: 
The  assessment  sliould  not  be  held  void  or 
InraUd  If  it  flUlBcIently  IdcnClfles  the  land  so 
that  It  might  be  found  and  tocated  by  a  com- 
petent snrveyor.  We  are  unaUe^  however, 
to  see  how  It  could  be  located,  ot  its  correct 
description  arrived  at,  from  the  description 
given  In  the  assessment  by  any  means  known 
to  Uie  Bcience  of  surveying.  'Tract  of  land, 
north  side,  between  Front  St  and  O.  &  H. 
B.  B.,*  does  not  describe  any  tract  of  land* 
nor  does  it  furnish  any  data  from  which  Its 
true  description  might  be  ascertained.  It 
does  not  fix  any  starting  point  It  gives  no 
metes  and  bounds,  and  fuml^ies  no  means  of 
Identification.  The  maxim.  *C«tum  est  qood 
certnm  reddl  potest*  la  not  tfpidlcahle  here, 
fee  the  reason  that  there  is  no  means  of  mak- 
ft7M.B.-4 


log  Certain  that  which  Is  so  oneertala  and 
Indefinite.  The  rule  only  applies  where  thero 
Is  some  means,  either  by  computation,  raeaa* 
nrement  or  the  science  of  surveying,  that 
what  is  micertaln  may  be  made  certain.  It 
has  been  held  that  the  property  assessed  mnst 
be  so  described  that  a  person  acquainted  with 
•surveying  could  find  and  Identify  it  Teaktf 
T.  City  of  I^afayettOi  48  Ind.  116;  Railroad 
Co.  V.  Kinna.  08  Ind.  B62.  It  hi  evident  tmm 
the  description  of  the  property  tn  the  case  at 
bar  that  even  an  expert  snrveyor  could  not 
find  and  Identify  it"  There  Is  no  definite 
deocription  of  the  property  assessed;  in  fact 
then  is  no  description  at  alL  The  owner's 
name  Is  given  as  the  Cleveland,  Cindnnati. 
Chicago  ft  St  Louis  Hallway  Company.  Wo 
know  as  a  matter  of  common  knowledge  that 
this  rallvoy  company  owns  many  miles  of 
railroad  In  this  state,  and  that  one  of  its 
branches  runs  entire^  through  the  city  of 
Atexandrta  and  Uadisoo  county.  We  know 
also  that  It  owns  many  miles  of  right  of  way. 
So  It  Is  evident  that  63.6S  feet  of  its  right  of 
way,  as  here  described.  Is  not  a  anfildettt  de- 
scription by  which  to  make  an  assessment 
and  create  a  Uen.  From  these  anthoritles, 
we  see  no  escape  from  the  conclusion  that  the 
complaint  now  before  ns  Is  nitaliy  defective. 
Having  reached  this  condurion.  It  Is  unnecee- 
sary  to  decide  the  questions  presented  by  the 
notion  for  a  new  trial.  Judgment  reversed, 
with  Instruction  to  the  comt  below  to  sustain 
oppellanrs  motion  far  a  new  trial,  and  to  soa- 
tahi  Ita  demurrer  to  the  complaint 


(24  Ind.  App.  666) 
CmZBNS*  ST.  R.  Ca  V.  WAGNER. 
(Appellate  Ooort  of  Indiana.   April  2a  lOOa) 

BTREET  RAILROADS— ACTION  FOR  INJUBIK^ 
PLEADINQ—CONTRIBUTORT  NEGUQENC& 
A  complamt  in  an  action  apiin^t  a  street 
railrnad  alleged  that  plaintiff  signaled  tbe  m<^ 
tr>rnian  to  atop  the  car;  tliat  its  speed  vas 
irreatlr  alackoned.  so  that  when  it  reached  the 
pliire  n'bere  plaintiff  vaa  standind,  it  waa  run* 
nilig  vfr;  bIowI;:  tbat  he  took  hold  of  the  han- 
dle of  tbe  car  and  attempted  to  step  on  the  car; 
and  that  trnddmly  tbe  motorman  negligently 
and  carelessly  utarted  the  car,  without  any 
warning  or  nntu-e,  and  without  an;  fault  or 
negligeore  on  plaintiff's  part  thereby  throwing 
bim  to  the  ground  and  cauHrnfr  the  Injuries  de- 
scribed. Held,  that  the  complaint  Is  demurra- 
ble, as  not  alleffing  that  plaintiff  was  free  from 
contributory  negligence,  since  it  does  not  al- 
lege that  he  was  without  fantt  Id  attempting 
to  board  the  car  while  It  was  moving,  evf^u 
though  alowty,  or  that  he  was  free  from  negli- 
gonce  in  the  manuer  In  which  he  took  hold  of 
the  handle. 

Appeal  from  superior  court  Marlon  county; 
yinson  Carter,  Judge. 

Action  by  John  \A'agner  against  the  Otl- 
aens'  Btreet-Itallroiid  Company  to  rfcover 
Cor  personal  injuries.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  B» 
versed. 

F.  Winter  and  W.  H.  Eatta.  for  appellant 
John  O.  Spahr  and  J<dw  B.  Kiugid>axTi  for 
■ppelleab 
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D7  NORTHEASTERN  REPOBTBE. 


(Ohio 


COMSTOGK.  J.  Suit  for  personal  injury 
brought  by  appellee  against  the  Citizens' 
Street-Railroad  Company.  A  trial  resulted  In 
a  verdict  and  Judgment  In  favor  of  appellee. 
The  only  errors  assigned  are  the  action  of 
the  court  in  overruling  the  demurrer  to  the 
amended  complaint,  and  in  overruling  appel- 
lant's motion  for  a  new  trial. 

The  amended  complaint,  upon  which  the 
cause  was  tried,  was  in  one  paragraph.  Its 
allegations  relative  to  the  manner  in  which 
the  accident  happened  are  as  follows:  "And 
plaintiff  further  alleges  that  on  said  day  he 
was  desirous  of  taliing  passage  on  said  line, 
and  being  carried  as  a  passenger  on  said  line. 
That  as  one  of  the  defendant's  trains,  con- 
sisting of  a  motor  and  trailer,  which  was  pro- 
pelled by  electricity,  was  approaching  the  In- 
tersection of  Eighteenth  street  and  College 
avenue,  this  plaintifC  signaled  said  ti^ain  to 
stop;  plalntlft  at  said  time  standing  on  the 
northwest  corner  of  the  intersection  of  said 
street  aforesaid,— this  being  the  crossing  des- 
ignated by  an  ordinance  of  the  common  coun- 
cil of  said  city  for  said  company  to  stop  their 
cars  to  take  on  and  let  oS  passengers  on  said 
line.  That  as  said  train  of  cars  approached 
the  place  where  this  plaintiff  was  standing, 
and  after  he  bad  signaled  the  motorman  to 
stop,  the  speed  of  said  train  was  greatly 
slackened,  so  that  when  the  train  reached 
this  plaintiff  the  said  train  of  cars  was  run- 
ning at  a  very  low  rate  of  speed.  And  when 
said  motor  car  was  opposite  this  plaintiff  he 
took  hold  of  the  handle  of  said  car,  and 
stuped  upon  the  step  of  said  car;  and  be- 
fore this  plaintiff  got  on  said  car,  and  be-, 
fore  he  had  time  to  get  on  said  car,  the  mo- 
torman having  charge  and  Control  of  said 
car  (said  motoi'man  being  the  agent,  servant, 
and  employs  of  said  defendant  company)  neg-. 
ligently  and  cai-elessly  started  said  car  with 
a  quick,  sudden  jerk,  without  any  warning 
or  notice  to  this  plaintiff,  and  without  fault 
or  negligence  on  the  part  of  this  plaintiff, 
thereby  throwing  this  plaintiff,  with  great 
force  and  violence,  to  the  ground,  his  right 
foot  passing  under  the  wheels  of  the  trailer, 
bruising  and  crushing  the  right  foot  of  said 
plaintiff  so  that  It  was  necessary  to  amputate 
the  small  toe  of  this  plaintiff.  That  the  mus- 
cles of  said  foot  were  so  torn  and  mangled 
that  this  plaintiff  has  lost  the  use  of  said 
foot,  and  that  said  injury  is  x>ermanent,  and 
this  plaintiff  will  be  a  cripple  during  the  re- 
mainder of  his  natural  life.  That  during  all 
of  said  time  this  plaintiff  suffered  great  pain 
and  mental  anguish,  and  will  continue  to  suf- 
fer during  life."  The  objection  to  the  com- 
plaint is  that  it  contains  no  averment.  In  gen- 
eral terms,  that  plaintiff  was  free  from  con- 
tributory negligence,  and  that  the  facts  plead- 
ed do  not  show  that  he  was  without  fault  or 
n^ligence.  If  the  complaint  contains  nei- 
ther of  these  averments,  the  trial  court  erred 
In  overruling  the  demurrer.  Recurring  to  the 
complaint,  we  find  the  averments  to  be  that 


"the  defaidant  company  negligently  and 
carelessly  -started  said  car  with  a  quick,  sud- 
den Jerk,  without  any  warning  or  notice  to 
the  plaintiff,  and  wltbout  any  negligence  or 
fault  on  the  part  of  this  plaintiff,  thereby 
throwing  him,"  etc.  The  complaint  contains 
no  other  averment  of  freedom  from  fault.  It 
does  not  allege  that  he  took  hold  of  the  car 
without  negligence,  or  that  he  was  wltbout 
fault  fn  attempting  to  get  on  the  car,  or  that 
he  would  have  gotten  upon  the  car  without 
Injury  If  the  speed  had  not  been  suddraly 
increased.  There  is  no  presumption  that  one 
claiming  damages  for  an  Injury  caused  by 
the  negligence  of  another  was  himself  free 
from  fault.  Railway  Co.  v.  Brannagan,  75 
Ind.  4S0;  Railway  Co.  v.  Hammock,  113  Ind. 
1,  14  N.  E.  737;  Coal  Co.  v.  Young,  117  Ind. 
520,  20  N.  E.  423.  The  complaint  avers  only 
that  the  appellee  was  free  from  fault  In  the 
sudden  starting  of  the  car.  The  demurrer 
to  the  complaint  should  have  been  sustained. 

The  complaint  being  insufficient,  it  Is  not 
necessary  to  consider  the  motion  for  a  new 
trial.  Judgment  reversed,  with  Instruction  to 
sustain  tbe  demurrer  to  the  amended  com- 
plaint 


(62  OUo  St  SU) 
BOARD  OF  OOM-RS  OF  CHAMPAIOM 

COUNTY  T.  CHURCH. 
C3ALDWELL  v.  BOARD  OF  COM'BS  OF 

CUYAHOGA  GOUNTT. 
(Supreme  Court  of  Ohio.   April  10.  1900.) 

aUPPRBSSION  OP  MOB  VIOLENCE— CONSTITU- 
TIONAL. LAW— POWER  OF  LEGISLATURE— BX- 
ERCISB  OF  JUDICIAL  POWER— RIGHT  OF  TRI- 
AL BY  JURY— PENALTY  FOR  LYNCHING— NA- 
TURE OF  MOB. 

1.  The  act  of  the  legislature  of  Ohio,  entitle<l 
"An  act  for  the  suppression  of  mob  violence." 
passed  April  10,  1^  (»2  Ohio  Laws,  p.  1301. 
is  constitutional. 

2.  The.  recovery  authorised  by  said  act  is  pe- 
nal in  its  nature,  and  it  is  within  the  legislative 
power  to  provide  therefor.  Sudi  le^riatioo  is 
not  an  exercise  of  judicial  power,  nor  la  it  a 
violation  of  the  right  of  trial  by  jury. 

3.  Such  recovery,  and  the  tax  levy  authorizetl 
and  required  by  said  act  are  within  the  generai 
powers  of  the  legislature  and  the  provisions  of 
section  7,  art.  WJ,  of  the  constitution,  and  such 
recovery  and  levy  are  not  in  contravention  of 
sectioa  18,  art.  1,  of  the  constitution. 

4.  In  an  action  broaght  under  such  statute, 
to  recover  the  penalty  of  ?5,000  for  the  death 
of  a  person  caused  by  lynching,  it  is  error  foi- 
the  court  to  charge  the  jury  to  the  effect  that  ir 
the  collection  of  Indinduals  who  lynched  the  de- 
ceased had  assembled  without  any  unlawful 
purpose,  and  afterwards  committed  the  acts  of 
violence  which  resulted  in  the  death  of  Huth 
person,  the  plaiiitifE  could  not  recover,  and  thai 
the  verdict  should  be  for  the  defendant 

5.  In  fea  action  brousht  under  such  statnti- 
to  recover  the  penalty  for  an  injury  caused  bv 
lynching,  where  it  Is  sufllciently  alleged  in  thr 
petition  that  the  plaintiff  had  suffered  a  lynch- 
ing at  the  hands  of  a  mob  composed  of  a  cnl 
lection  of  Individuals,  who  had  assembled  to.' 
an  unlawful  purpose,  end  attempted  to  eiercip  ■ 
correctional  power  over  the  plaintiff  and  his  fel- 
lows, the  allegations  in  the  petition  are  not  no^. 
atived  by  the  specific  averments,  also  containnl 
in  the  petition,  that  the  plaintiff  was  struck  l>\ 
"a  heavy  glass  insulator  thrown  at  ium  by  au<- 
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of  the  mob,"  and  that  he  was  "ehot  throogh 
the  leg  with  a  leaden  bullet  fired  from  a  re- 
volver in  the  hands  of  some  of  the  mob." 

(Syllabus  hr  the  Cbnrt) 

Error  to  circnit  court,  Gbampalgn  and  Cuy- 
ahoga counties. 

Action  by  Benjamin  F.  Church,  adminis- 
trator of  Charles  M.  Mitchell,  against  the 
board  of  commissioners  of  Champaign  county, 
and  J.  W.  Caldwell  against  the  board  of 
commissioners  of  Cuyahoga  county.  Verdict 
for  defendant  in  the  first  case  was  reversed  In 
the  circuit  court,  and  plalntlCC  brings  error. 
Affirmed.  In  the  second  case  Judgment  for 
defendant  was  affirmed  by  the  circuit  court, 
and  plaintiff  brings  error.  ReTersed. 

Benjamin  F.  Church,  as  the  administrator 
of  diaries  W.  BUtchell,  deceased,  filed  a  pe- 
Utloa  against  the  tuard  of  commissioners  of 
Champaign  coimt7>  under  the  "Act  for  the 
8iq)pre8alon  of  mob  vlolenee,"  passed  April 
10,  18G6  (92  Ohio  Laws.  p.  18^.  to  recover 
95.000  for  the  lynching  of  sold  Mitchell,  at 
Urbana*  in  said  county.  Defendant  demur- 
red to  the  petitlMi,  and  the  demurrer  vaa  sus- 
tained by  the  court  of  common  pleas,  and  the 
petition  dismissed.  The  circuit  court  revers- 
ed the  Judgment  of  the  court  of  commtm 
ptetts,  and  the  defendant  then  answered.  The 
first  defense  contained  in  the  answer  of  the 
defendant  is  a  general  denial,  and  13x6  seaxid 
defense  alleges  that  the  said  act  is  r^jiugnant 
to  the  c<»istitatjoo  of  Ohio.  A  denjurrer  to 
the  second  defense  of  the  answer  was  snstain- 
ed,  and  on  the  trial  o£  the  case  the  court  gave 
to  the  Jury  the  followiiq;  special  charge  vpaa 
the  request  of  the  defendant:  "Th»  jury  Is 
charged,  as  a  matter  of  law,  that  alHiough 
yoo  may  And  and  believe,  fnnn  the  evidence 
btfwe  yon  In  this  case,  ^at  said  COiarles  W. 
Mitchell,  referred  to  in  the  petition,  suffered 
death  at  the  hands  of  a  cfHlection  of  Indl- 
vidoals  In  Champaign  county,  OlUo,  on  or 
abont  tlie  4th  day  of  Jnne,  1807,  If  you  fni^ 
ther  find  from  the  evidence  that  said  collec* 
tion  of  individuals  did  not  assemUe  for  any 
unlawful  purpose,  and  did  not  intend  to  do 
damage  or  injury  to  any  one,  and  did  not 
pretCTd  to  exercise  cort«*tlonal  power  over 
oOier  persons  by  violence,  and  without  au- 
flioilly  of  law,  at  the  time  of  assembling,  but 
was  or  were  attracted  and  Induced  through 
motlTeB  of  curiosity,  and  the  evente  that  had 
transpired  around  the  conrt-hoose  yard  and 
jail  during  the  night  and  morning  preceding, 
to  meet  and  assemble  together,  and.  being 
thus  assemUed,  without  any  unlawful  pur- 
pose, and  not  Intending  to  do  damage  or  in- 
jury to  any  one.  or  pretending  to  exerdse  cor- 
rectional power  over  any  oth«  person  or  per- 
sons  1^  violence  and  without  authority  of  law, 
afterwards  committed  the  acts  of  violence  re- 
sulting in  the  death  of  said  Charles  W.  Mitch- 
ell then  the  plaintiff  In  this  case  cannot  re- 
cover, and  your  verdict  should  he  for  the  de- 
fendant.**  And  afterwards.  In  the  gcnernl 
charfe,  the  court  instructed  the  Jury  In  part 


as  follows:  "Much  has  been  said  concerning 
the  meaning  of  special  charge  No.  5  given  on 
behalf  of  the  defendant,  and  the  court  there- 
fore deems  it  proper  to  instruct  the  Jury  that 
the  meaning  which  you  are  to  give  to  that 
charge  is  thatr-and  I  give  It  In  the  words  of 
the  charge  itself,  omitting  tiie  first  introduc- 
tory sentence»-It,  after  being  assembled,  the 
collection  of  Individuals  referred  to  before, 
without  any  unlawful  purpose  having  been 
formed,  and  not  intending  to  do  damage  or  in- 
jury to  any  person,  or  pretending  to  exercise 
correctional  power  over  any  other  person, 
cunmltted  tlie  acts  of  violence  which  resulted 
In  the  death  of  Charles  W.  Mitebell.  then  the 
plalntifl  cannot  recover."  "The  spedal  char- 
ges given  you  betoxe  the  argument  began  are 
as  much  the  charge  of  the  court  as  are  these 
general  instructions,  and,  so  far  as  It  treats 
of  the  same  subjects,  the  general  charge  Is  to 
be  received  in  addition  to,  and  as  explanatory 
of,  the  special  charges."  The  verdict  was  for 
the  defendant,  and  on  petition  In  error  the 
circuit  court  reversed  the  judgment  of  the 
court  of  common  lAeas  for  error  in  the  charge 
of  the  court.  J.  W.  Caldwell  brought  this 
action,  under  the  same  statute,  against  the 
board  of  county  commissioners  of  Cuyahoga 
county,  to  recover  the  sum  of  fl,000  for  an 
injury  which  he  allied  that  he  had  received 
at  the  bands  ot  a  mob  in  that  county.  A  de- 
murrer to  the  petition,  on  the  ground  that  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  said  act 
is  nnconstltational,  was  sustained  by  the 
court  of  cnnmon  pleas,  and  the  judgment  of 
the  court  of  common  pleas  was  affirmed  by 
the  drcuit  court  These  cues  came  up  on  pe- 
titions in  error  to  reverse  the  respective  Judg- 
ments    the  circuit  court. 

T.  J.  Frank,  B.  P.  Mlddleton,  and  S.  S. 
Deaton,  for  plaintlft  In  error  board  of  com- 
missioners of  Champaign  county.  Willis 
Vlckery,  for  plaintiff  in  error  J.  W.  Caldwell. 
P.  H.  Kaiser,  for  defendant  In  error  board  of 
commissioners  of  Cuyahoga  county.  Charles 
H.  Bosler  and  Mr.  SUchelberger,  for  defendant 
In  error  Benjamhi  F.  Church,  administrator 
of  Charles  W.  Mltehellt  deceased. 

DAVIS,  J.  (after  stetlng  the  facts).  These 
cases  require  a  dectelon  of  the  question  wheth- 
er "An  act  for  the  suppression  of  mob  vio- 
lence," passed  April  10,  1886  (92  Ohio  Laws, 
p.  13S),  Is  constitutional.  It  la  argued  that 
the  provisions  of  this  statute  contravene  ar- 
ticle 1  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  and  are 
also  repugnant  to  the  constitution  of  Ohio, 
because  they  violate  the  right  of  trial  by  Jury, 
because  they  authorize  the  taking  of  property 
without  due  process  of  law,  because  they  are 
a  violation  of  private  rights  of  property,  be- 
cause they  are  an  exercise  of  Judicial  fmic- 
tions  by  the  legislature,  and  because  the  ob- 
ject and  purposes  of  the  statute  are  not  with- 
in the  taxing  power. 
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IB  tbe  ardor  ot  attack.  It  seema  to  have 

been  overlooked  tibat  tbe  constitution  extends 
Its  protection  over  individuals,  as  well  as 
counties  and  municipal  corporations.  Bv«i  a 
criminal  bas  some  rlgtats  which  cannot  be  for- 
feited. Every  person  who  Is  accused  of  crime 
is  gnaiantied  a  fair  trial,  and  he  cannot  be 
dqjiclTed  of  life  or  llber^  wlthAut  due  process 
•of  law.  The  fUth  of  tiie  body  politic  la  pledg- 
ed to  make  good  the  constitutional  guaranties 
to  the  individual.  To  the  counties  and  mu- 
nicipal corporations  sxe  delegated.  In  large 
measute,  the  duties  o£  local  administration. 
WilSiin  th^  Jurisdiction  they  stand  in  the 
place  of  the  state.  In  en/ordng  the  laws,  and 
in  protecting  the  life,  the  liberty,  and  the 
pr^rty  of  the  citizen.  If  a  large  number  of 
the  people  of  any  county  become  Imbued  with 
the  lynching  spirit,  or  negligent  and  indiffer- 
ent to  the  due  and  orderly  mf  orcement  of  the 
laws,  so  that  lawless  men  may  act  with  Im- 
punity, then  there  Is  no  course  tor  the  state 
to  take,  other  tMn  to  Intervene  and  directly 
protect  the  Individual,  as  well  as  to  enforce 
up<Hi  13ie  community  the  observance  at  good 
order.  The  power  of  the  state  to  do  this 
cannot  well  be  questioned.  What  is  known 
as  the  "police  power"  is  based  on  the  public 
safety,  the  public  health  and  morals,  and  the 
general  welfare,  and  It  Is  therefore  as  broad 
as  these  conditions  may  require.  In  tbls  re- 
spect, as  In  other  respects,  tiie  power  of  the 
leslslatlTe  brandi  of  the  state  govenunent  Is 
plenary,  except  as  It  may  be  specifically  and 
-clearly  limited  In  the  constitution.  Within 
these  limitations  the  leg^lature  may  prescribe 
such  laws,  sanctioned  by  fines,  penaltlea,  for- 
feitures, or  damages  as  will  enforce  tlie  ob- 
servance of  the  peace  and  digaity  trf  the  state, 
and  compensate  the  Injured  party;  tor,  un- 
fortunately, the  public  conscience  Is  often- 
times more  easily  quickened  In  this  way  tban 
1^  teaching  and  persuasion. 

Now,  as  to  the  alleged  vlt^tlon  of  the  right 
of  trial  by  jury.  It  may  well  be  doubted 
whether  coonties  and  munldpalltles  have  any 
such  absolute  right  of  trial  by  jury  that  they 
may  complain  ct  Its  infringement  by  the  leg- 
islature. They  are  creatures  of  coostltutional 
and  legislative  «iactmettt.  They  have  only 
soch  powers  and  privileges  u  are  given 
thorn,  and  these  powers  and  prlvllegea  may, 
In  general,  be  modified  or  taken  away. 

But  cases  like  these  need  not  be  disposed  of 
on  that  ground.  The  cwtentira  is  that  the 
statute  deprives  the  defendant  of  the  right  to 
have  the  amount  to  be  paid  assessed  by  a 
jury  as  damages.  A  county  or  municipality 
can  no  more  complain  of  tlUs  statute  as  an 
infringement  upon  the  right  of  trial  by  jury 
than  the  man  who  has  been  tried  by  a  jury 
and  found  guilty  of  a  crime  can  ciMnplain 
that  the  law  under  which  he  Is  tried  does  not 
provide  that  the  jury  shall  assess  the  amount 
of  his  fine  or  adjudge  the  extent  of  his  im- 
prisonment The  primary  purpose  of  the 
legislature  was  punishment  and  correction. 
'The  expressed  object  of  the  law  Is  "the  sup- 


pression of  mob  Tloienoe."  That  the  leglsla- 
tnre  might.  In  the  exerciae  ct  the  police  pow- 
er,  fix  the  amount  of  a  penalty  without  the 
Intervention  of  a  Jury,  was  long  ago  deddeil 
by  this  court  In  Bailroad  Co.  v.  Oook,  37  Ohio 
St  265.  And,  this  being  so,  it  is  of  no  con- 
cern to  the  party  luylng  the  penalty  to  whom 
the  state,  In  its  soverel^ty,  may  pay  It  It 
may  weU,  as  under  this  statute,  turn  the 
money  over  to  those  who  suffer  by  the  act  of 
lyncblng.  In  this  respect  It  makes  no  differ- 
ence whether  in  the  statute  It  be  called  pen- 
alty, or  compensation,  or  damages.  Nor  does 
It  alter  the  case  that  the  amount  is  fixed— lhat 
Is.  determined— by  the  statute,  as  In  thu  cast' 
or  that  It  ia  to  tw  found  by  a  Jury.  Nor  y  t 
does  It  matter  that  it  is  declared  to  be  **ri  r 
the  suppresBlon  of  mob  violence,"  as  In  tl-'^ 
case,  or  "for  ennpensating  parties  wbi.  • 
property  may  be  destroyed  In  consequence  • 
mobs  or  rlote,"  as  In  ttie  statute  which  -n  1 4 
iq[)beld  In  Darlington  v.  Mayor,  ete.,  81  N.  i 
187;  because  the  Imposition  of  any  amouui 
by  authority  of  the  state  ia,  in  either  case, 
essentially  penal  and  corrective  in  its  nAture. 
The  party  paying  the  money  so  recorered— 
that  Is,  as  a  p«ialty— bas  no  right  to  complain 
that  the  iDvweIgn  pays  it  over  to  the  person 
injured,  or  pays  it  for  the  benefit  of  the  mtaot 
children  ot  a  person  suffering  deaXh  by  lyndi- 
Ing;  or  to  the  next  of  kin  of  such  parson;  nor 
that  the  soverelga  provides  that  *'sntih  re- 
covery shall  not  be  regarded  as  a  part  ot  the 
estate  ot  the  person  lynched,  nor  be  subject 
to  any  ot  ills  UabiliUes."  Nor  Is  It  a  matter 
whldi  can  be  put  In  issue  tot  trlal  by  Jury: 
for  the  l^slatnre  does  not  antliorln  nor  at- 
tempt a  compensation  of  the  injury  acc<»ding 
to  the  measure  ot  the  Injnry,  to  be  settled  on 
an  Inquiry  of  damages. 

We  have  dwtit  on  this  phase  ot  the  law 
more  than  we  have  thought  necessary,  be- 
cause it  is  the  source  ot  tbe  main  contention 
in  these  cases.  We  shall  veey  briefly  advert 
to  the  remaining  questions  presented  fw  onr 
ctmslderatlon. 

In  the  nature  of  things,  the  limitations  ol 
the  taxing  power  are  not  ordinarily,  nor  nec- 
essarily, IlmitetiouB  on  the  police  power;  but 
the  matter  is  set  at  rest  for  the  cases  at  bar 
by  the  constitution  itself,  which  provides  as 
follows:  "The  commlsslcmers  of  counties,  tbe 
trustees  of  townships,  and  of  other  similar 
boards,  shall  have  such  power  ot  local  taxa- 
tion, toe  police  purposes,  as  may  be  prescrib- 
ed by  law."  Const  art  10^  S  7.  This  court 
held  In  Sesskms  v.  Omnkllton,  20  OlUo  St. 
340,  358,  that  when  local  taxation  Is  ezwclsed 
for  purposes  which  are  demanded  by,  mt  are 
conducive  to,  public  healtb.  convenience,  or 
welfare,  it  Is  within  tlie  cimstitutlonal  mean- 
ing of  "police  purposes." 

From  what  has  been  said.  It  will  ^ipeat' 
that  this  statute  does  not  authorise  nor  at- 
tempt the  taking  of  private  property  for  a  pri- 
vate use,  nor  even  tbe  taking  of  private 
property  tar  a  public  use.  In  tbe  exercise  of 
the  right  ot  oninent  domain.   It  authorizes 
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the  recovery  of  a  penalty  agaliist  the  coouty, 
and  aathorizes  an  orHei  to  be  made  on  the 
conunlSBlfMierB  of  tbe  county,  to  Include  the 
same  In  the  next  succeeding  tax  lery.  This, 
as  we  have  seen,  the  legislature  h&t  power  to 
enact  under  the  general  police  power,  the 
generai  taxing  power,  and  section  7.  art  10, 
of  the  constltutifm.  Hence  section  Iti,  art 
1.  of  tbe  con8tItatl<Hi  does  not  apply. 

Again,  this  legislation  1b  not  an  exercise 
ol  Judicial  power;  because  It  does  not  adju- 
dicate any  transaction,  case,  or  controversy 
which  arose  before  Its  enactment  and  of 
which  the  Judicial  tribunals  might  have  been 
cognlaant.  It  provides  what  shall  be  the  law, 
Undlng  upon  the  Judicial  department  after 
ItB  enactment  and  it  not  in  any  Bense,  a 
tresgnss  upon  tbe  province  of  the  cowts. 

HftTtni;  disposed  of  the  totegoiag  objections 
to  the  statute,  we  assume  tbat  the  contention 
that  it  provides  for  the  taking  of  property 
wititoat  due  process  of  law  Is  already  suffi- 
ciently answered.  Many  other  queatlona  have 
been  raised  and  discussed.  They  are  all  such 
ss  might  well  have  been  addressed  to  the 
legislature,  but  they  cannot  be  considered 
here.  We  condnde  that  the  act  it  constitu- 
tlonaL 

On  the  trial  of  the  case  of  '*Church.  Adm'r, 
etc.,  against  the  Commissioners  at  Champaign 
Ooonty.'*  in  the  common  pleas  court,  the  court 
charged  the  Jury,  in  substance,  that  If  tbe  col- 
lection of  persons  who  lynched  Mitchell  bad 
asMmbled  without  any  unlawful  purpose,  and 
afterwards  committed  the  acts  of  violence 
which  resulted  in  the  destb  of  Mitchell,  the 
pUUntlff  could  not  recover,  and  the  verdict 
should  be  for  the  defendant  Tbe  court  af ter^ 
wards  made  an  e!q>lanatfon  of  this  Instruc- 
tion, hnt  the  explanation  did  not  explain, 
especially  since  the  court  Instmcted  the  Jury 
that  sndi  unlawful  purpose  or  design  may  be 
formed  either  before  ot  at  the  time  of  as- 
sembling, "or  it  may  be  formed  with  the 
agreement  of  mutual  asdstance  after  tb«y 
have  assembled,"  and  that  "no  formal,  or 
express  agreement  need  be  proved  to  e8tat>- 
llsh  snch  unlawful  purpose,  but  it  may  be  in- 
fnred  from  all  the  facts  and  drcumstances 
proved  bi  the  case,  and  Its  existence  snd  the 
time  of  Its  formation  are  questions  of  fact 
tor  the  Juiy,"  And  the  court  not  only  refus- 
ed to  Instmct  the  Jury,  as  requested  by  the 
plalnUfr,  that  the  fact  that  Mitchell  was 
ijndied  was  evidence  that  the  Individuals 
who  inched  him  Intended  to  lynch  him.  but 
Instead  the  court  ehsrged  the  Jury  that  the 
lynehlnff  of  Mitchell  might  be  considered  as 
evidence  otf  the  unlawful  Intent  and  also 
charged  that  such  lynching  did  not  raise  a 
presumption  of  law  that  they  assembled  with 
that  Intent  The  charge,  when  ell  taken  to- 
gether, seems,  very  plainly,  to  have  told  the 
jQiy  that  If  the  crowd  came  together  with 
an  Innocent  purpose,  and  afterwards  lynched 
Mitchell,  they  would  not  be  a  mob  unlesa  they 
bad  qwdflcally  agreed  to  be  a  mob  after  they 
had  assembled.   This  charge  Is  not  men\s 


seriously  misleading.  It  is  erroneous.  It  Is 
an  ancient  doctrine  In  the  criminal  lav),  as  old 
as  Hale's  Pleas  of  tbe  Crown,  at  least  that, 
although  the  assembly  was  lawful,  the  per- 
sons assembled  might  unite  in  unlawful  con- 
duct and  thus  become  rioters.  In  "Caldwell 
against  the  Commissioners  of  Cuyahoga  Coun- 
ty," a  donnrrer  to  the  petition  was  sustained 
in  the  court  of  common  pleas,  and  the  peti- 
tion was  dismissed.  This  Judgment  was  af- 
firmed by  the  circuit  court.  Besides  the  con- 
stitutional objections  which  we  have  already 
considered,  tbe  counsel  for  the  commissioners 
urge  that  tbe  petition  is  defective,  because  the 
plaintiff  therein  avers  that  he  was  struck  by 
"a  heavy  glass  Insulator  thrown  at  him  by 
one  of  the  mob,"  and  was  "shot  through  the 
leg  with  a  leaden  bullet  fired  from  a  re- 
volver in  the  hands  of  sune  of  the  mob."  It 
is  argued  that  as  the  diootlng  was  done  by  a 
pistol  In  tbe  hands  of  one  person,  and  as  the 
glass  insulator  was  thrown  by  one  person.  It 
does  not  appear  that  the  spedflc  acts  which 
occasioned  the  plaintiff's  ii^uries  were  the 
acts  of  a  "collection  of  Individuals"  or  a 
"mob."  We  do  not  think  tbat  there  Is  much 
force  In  this  argument  It  Is  clearly  alleged 
in  tbe  petition  that  tbe  plaintiff  and  his  fel- 
low workmen  were  assaulted  by  a  collection 
of  individuals,  who  bad  assembled  for  an 
unlawful  purpose,  and  tried  to  exercise  cor- 
rectional power  over  tbe  plaintiff  and  his  fel- 
lows, without  any  authority  ot  law,  and  that 
thus  and  thereby  the  plaintiff  suffered  a 
lyncUng  at  the  hands  said  mob.  The  pe- 
tition contains  a  sufllelent  statemoit  of  a 
cause  of  actiod  against  the  coun^.  under  tbe 
statute  in  question,  and  the  details  which  are 
set  forth  In  the  petititm  are  not  Inconsistent 
with  the  more  general  averments  contained 
therein.  The  demurrer  should  have  been 
overruled.  We  have  carefully  considered  all 
of  the  argumeatB  and  authorities  which  coun- 
sel hare  snlnaltted,  and  we  are  thoroughly 
satisfied  with  tbe  foregoing  conclusions. 

In  "Commlssitmers  against  Church,  Adm'r 
of  Mitchell,"  the  Judgment  of  the  circuit  court 
Is  affirmed.  In  "Caldw^  against  Commis- 
sioners." the  Judgment,  (tf  tbe  circuit  court 
and  the  Judgment  of  the  court  of  common 
pleas  are  reversed. 


(«B  OHIO  8t  419) 
McGUIBB  V.  CASKET. 
(Supreme  Coirt  of  Ohio.   April  10,  1000.) 

DEED-BUILDINO  RESTRICTIONS— IN  JUNG- 

TION. 

1.  Where  neiarhborlng  proprietors  of  urban 
Iota  are  bound  hy  a  covenant  in  a  deed  under 
which  both  hold  not  to  erect  buildingB  within  a 
prescribed  distance  from  the  street  upon  which 
tbe  lots  abut,  either  is  entitled  to  an  injunc- 
tion to  enforce  observanoe  of  the  covenant  by 
the  other. 

2.  Relief  wUl  not  he  denied  to  a  plaintiff 
because  be  has  erected  n  porch  In  front  of  bis 
residence,  and  within  the  prescribed  distance 
from  tbe  street,  when  the  purpose  of  tbe  cov- 
enant is  to  secure  and  preserve  the  desirability 
of  the  street  for  private  residence,  and  the 
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porch  does  not  anbatantiall^  interfere  with  the 
easement  of  neighboring  proprietors  for  light, 
air,  and  Tiew. 
(Syllabus  by  the  Oonrt.) 

Brror  to  drcnlt  court,  Ouyahoga  county. 

Action  by  one  Oashey  agalnat  one  HcOnire. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

The  defendant  In  error,  on  behalf  of  him- 
self and  numwouB  other  plaintiffs,  brought 
suit  against  the  idalntlfl  In  error  to  enjoin  the 
erection  of  a  bufldlog  within  50  feet  of  the 
east  line  of  Jennings  avenue  In  Cleveland, 
upon  s  lot  owjied  by  him,  so  that  the  build- 
ing should  extend  to  the  east  line  of  said 
arenne.  The  petition  alleged:  That  the 
plaintiff  and  others  for  whom  be  sued,  aa  well 
as  the  defendant,  derived  title  through  and 
under  William  H.  Averlll  and  others,  who 
conveyed  to  George  Worthington,  March  18, 
1863,  the  deed  of  conveyance  containing  the 
following  covenant  running  with  the  land: 
"The  said  George  Worthington,  for  himself, 
his  heirs  and  assigns,  hereby  covenanting  and 
agreeing  with  the  said  grantors  and  their  as- 
signs, aa  well  for  the  use  and  benefit  of  any 
and  every  other  person  who  shall  or  may  be- 
come the  owner  of,  or  have  any  title  derived 
Immediately  or  remotely  from,  through,  or 
onder  Martin  Kellogg,  or  said  grantors  In  this 
deed,  to  any  lot  of  land,  or  any  part  thereof, 
fronting  on  said  Jennings  avenue,  or  lying 
wholly  or  In  part  within  fifty  feet  of  said 
avenue  on  either  side  thereof,  for  the  use 
and  benefit  of  said  grantors,  or  their  heirs 
and  assigns,  and  frith  a  view  of  Increasing 
the  beauty  of  said  avenne,  and  enhancing  the 
value  of  the  lots  along  the  same  for  tbe  pur- 
pose of  private  residence,  not  to  erect  or 
place,  or  cause,  permit,  or  suffer  to  be  erected 
or  placed,  at  any  time,  or  for  any  purpose, 
on  the  above  granted  or  bargained  premises, 
any  building  of  any  name  or  description 
whatsoever  so  that  any  part  of  the  building 
shall  be  within  fifty  feet  oi  tbe  east  line  of 
Jennings  avenue."  That  the  titles  of  the 
plaintiff  and  defendant  were  alike  subject  to 
the  restriction  of  said  covenant,  and  that  tbe 
defendant  was  proceeding  in  vitiation  thereof 
to  erect  a  building  upon  his  lot  flush  with 
the  line  of  the  avenue,  which  It  was  alleged 
would  operate  to  the  Irreparable  injury  of 
tbe  property  of  the  plaintiff  and  others, 
which  were  used  chiefly  for  residence  pur- 
poses, by  limiting  their  views  in  various  di- 
rections, and  impair  the  rental  valne  of  the 
property  for  residence  purposes.  McGuIr«  de- 
murred generally  to  the  petition,  and  his  de- 
murrer was  overruled.  He  then  flled  an  an- 
swer admitting  the  ownership  of  the  several 
parties  alleged  In  the  petition  and  the  making 
of  the  covenant  counted  npon  in  the  petition. 
He,  however,  denied  that  Jennings  avenue 
was  a  street  almost  wholly  given  up  to  resi- 
dence purposes,  and  alleged  that  there  were 
upon  the  street  15  or  20  business  places,  eat- 
ing houses,  and  saloons.  He  denied  that  the 
residences  on  said  street  are  constructed  at 


a  distance  of  60  feet  back  from  said  street, 
but,  to  the  contrary,  alleged  that  a  numl>er 
of  the  residences  and  other  buildings  were 
and  are  within  less  than  GO  feet  of  the  street 
line.  He  also  alleged  that  the  residence  of 
plaintiff  himself,  upon  his  lot  abutting  npon 
said  street,  was  within  44  or  45  feet  of  the 
street  line.  He  further  alleged  that,  owing 
to  the  changes  in  the  condition  of  said  street, 
and  the  purposes  for  which  tbe  property  Is 
used  ^nce  tbe  date  of  said  covenant,  It  Is 
much  better  fitted  for  business  purposes  than 
for  residence.  The  plaintiff,  by  reply,  ad- 
mitted that,  after  a  number  of  residences  had 
been  erected  upon  the  street  SO  feet  from  the 
street  line,  but  without  iwrches  in  their  front, 
by  common  consent  be  and  a  number  of  the 
others  a«cted  porches  In  front  of  tbeir  resi- 
dences, and  encroaching  to  the  extent  of  5 
or  6  feet  upon  the  60  feet  reserved  for  pur- 
poses ot  light  and  air.  He  alleged,  however, 
that  the  other  buildings  In  whldb  there  were 
substantial  mcroachments  upon  the  SO  teet 
reserved  were  half  a  mile,  or  about  half  a 
mile,  from  bis  residence,  while  tbe  property 
of  the  defendant  immediately  adjoined  it,  and 
was  upon  a  portion  of  said  street  which  eoa- 
tlnned  to  be  used  exclusively  tor  residence 
purposes.  He  also  alleged  voat  as  to  some 
of  the  property  which  had  been  Improved  by 
building  now  within  less  than  60  feet  of  the 
east  line  of  the  avenne,  they  had  been  erected 
the  required  distance  from  the  street,  but 
that  by  appropriati(Mi  proceedings  that  por- 
tion of  the  street  had  been  widened,  and  thus 
a  new  line  established  nearer  to  the  buildings 
than  that  established  by  the  terms  of  the 
grant  The  case  was  tried  on  appeal  in  the 
circuit  court,  where  tben  was  a  general  find- 
ing and  a  Jndgmmt  in  favor  of  the  plaintiff, 
and  McGulre  was  perpetually  enjoined  from 
erecting  a  house  upon  the  line  of  tbe  street. 
The  evidence  showed  that  there  had  been 
some  slight  disregard  of  the  limitations  de- 
fined In  the  deed  as  to  the  erection  of  bnild- 
IngSt  tmt  most  of  those  which  were  of  a 
Bffllous  nature  were  quite  remote  from  the 
residence  of  the  plaintiff  and  others  who  were 
Interested  with  him  In  tiie  prosecution  of  the 
injunction  suit.  It  also  showed  that  some 
porches,  erected  after  the  cniginal  buildings 
were  constructed,  as  alleged  in  tbe  reply, 
were  constructed  I7  the  owners  of  tbe  prop- 
erty. 

James  M.  Jones  and  Peter  F.  McGulre,  for 
phtintiff  In  error.  Caskey  &  Calhoun,  for  de- 
fendant In  error. 

SHATTCK,  0.  J.  (after  stating  the  facts.) 
We  do  not  understand  counsel  for  the  plain- 
tiff In  errOT  to  deny  that  the  covenant  with 
respect  to  the  location  ot  buildings  npon  tbe 
lots  abutting  upon  tbe  street  Is  obligatory 
upon  both  parties.  Indeed,  he  Insists  that  It 
Is  obligatory  upon  his  adversary.  His  con- 
tention Is  that  it  binds  equally  all  owners  of 
lots  within  the  wlglnal  grant  In  which  the 


Digitized  by  Google 


Oblo) 


BOBINSON  T.  WILLXAm 


65 


covenant  wu  luMted,  and  thai  the  equitable 
relief  Awarded  la  tbe  drcalt  court  Is  not 
arallable  because  of  tbe  habitual  disregard  of 
tiie  covenant  by  the  defendant  In  error  and 
others  owning  lots  which  are  subject  to  It 
The  finding  of  the  circuit  court  being  geu* 
eral,  we  must  take  the  facts  to  be  as  faT(H> 
able  to  the  prevailing  party  as  any  view  of 
tbe  erldence  would  warrant.  Most  of  the 
violations  of  the  covenant  are  upon  portions 
of  the  street  remote  from  the  premises  of 
Caskey,  and  some  of  them  are  upon  tbe  op- 
posite side  ot  the  street  There  appears  to 
be  neither  reason  nor  authority  for  the  con- 
duslon  that  the  plaintiff's  submission  to  such 
eacroachments  upon  the  space  devoted  to 
light,  air,  and  view  as  did  not  substantially 
affect  his  enjoyment  of  bis  own  property 
should  operate  as  a  waiver  of  his  right  to 
object  to  other  encroachments  by  which  such 
enjoyment  would  -be  materially  impaired. 
Tbe  more  definite  proposition  of  the  plaintlfF 
In  error  is  that  his  adversary  should  not  have 
prevailed  because  of  his  own  violation  of  tbe 
covenant  Tbe  facts  In  that  regard  are  that 
Caskey  and  others,  having  built  their  resi- 
dences upon  their  prescribed  line  SO  feet  from 
the  street  line,  subsequently  and  by  common 
consent  built  In  front  of  their  residences,  and 
within  the  space  reserved  for  light  air,  and 
view,  narrow  porches;  that  of  Caskey  being 
between  6  and  6  feet  in  width.  These 
pordies  are  not  otherwise  described,  nor  is  It 
shown  that  they  oCTer  any  obstruction  to  tbe 
easements  of  neighboring  proprietors  for 
light  air.  and  view.  Tbe  purpose  for  which 
the  covenant  was  made  Is  not  left  to  con- 
jecture. It  Is  defined  by  its  terms  to  be  "in- 
creasing the  beauty  of  said  avenue,  and  en- 
handng  the  value  of  lots  along  the  same  for 
the  purpose  of  private  residence."  It  is  not 
shown  by  any  evidence,  nor  can  it  be  Inferred 
from  anything  which  appears  In  the  case, 
that  the  porch  Is  to  any  extent  whatever 
subversive  of  that  purpose.  As  Caskey  had 
Dot  In  any  substantial  way,  violated  the  cov- 
enant by  wbldi  both  of  the  parties  were  af- 
fected, he  was  «itltled  to  the  aid  of  eqtiity' 
to  prevent  Its  substantial  violation  by  the 
plaintiff  In  error.  This  conclusion  is  In  ac- 
cordance with  the  decided  cases  which  relate 
to  the  subject.  Western  v.  Macdermott,  2 
Oh.  App.  72;  Peck  v.  Conway,  119  Mass.  546; 
Tobey  V.  Moore,  130  Mass.  448;  Ijittlmer  v. 
Uvermorev  12  N.  T.  174L  Judgment  afltoned. 
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ROBINSON  et  al.  v.  WILLIAMS  et  al. 
SAME  V.  LOVEGROVB  et  al. 
(Supreme  Court  of  Ohio.   April  10,  1900.) 

MORTOAOB    PORECLOSURB  —  COURTS  —  JURIS- 
DICTION—ASSIGNMENT  OP  MORTOAOOR 
TOR  CREDITORS— BPFBCT. 
1.  Tie  court  of  common  pleas  has  Jurisdiction 
in  tbe  foreclostire  of  a  mortgage,  notwithstand- 
ing a  previous  assignment  of  the  mortgagor 
for  the  benefit  of  creditors,  in  all  cases  where 
the  remedy  bi  the  probate  court  Is  Inadeqnatow 


And  tlila  Is  so  where  the  assignment  does  not 

Include  all  the  property  cov^ed  by  the  mort- 
gage; or,  as  in  this  cnae,  the  mortgagor,  after 
making  the  mortgage,  has  platted  ue  land  into 
lots  and  streets,  ana  made  of  It  an  addition  to  a 
cit7,  without  the  assent  of  the  mortgagee,  and 
disposed  of  some  of  the  lots. 

2.  Where  a  snit  to  foreclose  a  mortgage  la 
rightly  commenced  in  the  common  pleas  pend- 
ing an  assignment  In  tbe  probate  court  made  by 
the  mortgagor,  the  subsequent  commencement 
In  the  same  court  of  a  suit  by  the  assignee  for 
the  purpose  of  obtaining  an  order  to  sell  the 
land  as  assigned  property  cannot  be  sustained 
against  the  objection  of  the  mortgagee. 

(Syllabus  by  the  (3onrt) 

Bmn-  to  circuit  eonrt  rrenkUn  eonntr. 

AcUona  by  Aaron  Boblnstm  and  othen 
against  David  E.  WlUIama  and  others  and 
against  Lovegrove  and  otherL  Judgment  for 
plalntifFs  was  affirmed  In  the  drcult  court, 
and  defendants  bring  error.  Affirmed. 

Arnold,  Morton  ft  Irvine,  Boblnson  ft 
Woodbum,  and  Robert  W.  McCoy,  for  plain- 
tiffs in  error.  B.  Woodbury,  tor  dtfoidanta 
In  eiTor. 

MiNSHAIiL,  J.  These  two  cases  ar«  no 
connected  that  the  disposition  of  one  neces- 
sarily disposes  of  the  other,  as  will  hereafter 
appear.  In  Boblnson  et  a),  t.  Williams  et  al. 
the  original  suit  was  commenced  January 
28; '1807,  In  the  common  pleas  of  Franklin 
county,  by  Williams  against  De  Witt  0.  Poa- 
tle,  assignee,  and  others^  to  foreclose  a  mort- 
gage on  the  proper^  deaorlbed  In  the  peti- 
tion, and  to  oijoln  Its  sale  by  the  assignee 
under  an  wder  made  by  the  probate  court  of 
the  conn^  In  the  matter  of  tiie  asslffoment  of 
Lewis  V.  Postle  that  had  been  made  In  Union 
county,  the  residence  of  the  assignor,  August 
Vi,  188S.  Tbe  morti^age  had  been  made  Jan- 
nary  12,  1801,  by  Lovegrove  and  irife,  then 
ownws  of  the  land,  to  one  Eelm,  to  secure 
a  note  of  $2,000  and  Interest,  and  by  him  as- 
signed for  a  valuable  consideration  to  Wil- 
liams. The  principal  and  part  of  the  Inter- 
est was  due  at  the  uunmencement  of  tbe  solL 
No  question  la  made  as  to  the  validity  of  the 
mortgage^  or  aa  to  the  priori^  of  Its  Hen  on 
tbe  land.  After  the  execution  of  the  mort 
gage,  the  mortgagors,  Lovegrove  and  wife, 
on  August  17,  18M,  sold  and  conv^ed  the> 
land  to  Lewis  F.  Fostle,  wno  assumed  the 
mortgage,  and  shortly  afterwards  platted  the 
land  Into  lots  and  streets,  and  made  of  It 
two  additions  to  the  ct  OolnmhuB.  In  the 
second  addition  a  one-fourth  of  an  acre  was 
reserved.  The  land  embraced  In  the  streets 
amounted  to  some  three  acres.  He  was  un- 
able to  aell  any  of  the  lots,  ezc^t  two,  be- 
came embarrassed,  and  mode  an  assignment 
to  De  Witt  a  Postle.  He  (the  assignor)  being 
at  the  time  a  resident  of  Union  counQr,  the 
assignee  filed  the  same  In  the  protute  conrt 
of  that  county  on  August  Ifi^  1806,  and  on 
tbe  same  day  filed  a  duplicate  tiiereof  In  tiia 
probate  conrt  of  Franklin  county.  Postle^ 
ass^ee,  obtained  an  order  from  the  probate 
court  of  FronUln  county,  and  waa  about  to 
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nil  tlie  bnd  at  assignee,  when  tills  suit  was 
commenced  by  Williams.  It  may  lie  observed 
tliat  this  order  was  of  no  avail,  as  the  probate 
conrt  of  Franklin  county  bad  no  Jurlsdictfim 
of  the  matter  of  the  assignment  For  the 
porpoee  of  obtaining  an  Injunction,  the  plain- 
tiff averred.  In  addltlw  to  the  fact  that  the 
assignment  did  not  and  could  not  Include  all 
tbe  property  covered  by  the  mortgage,  tiiat 
the  property  is  ordered  and  advwtlsed  to  be 
sold  in  lots  as  platted;  that  there  Is  now  no 
market  for  the  premises  as  subdivided  Into 
lots,  and  that,  as  platted,  the  kits  are  not  de- 
sirable, having  bnt  a  short  frontage  on  High 
street;  that  two  years  have  elapsed  since  the 
additions  were  made,  and  only  two  of  tbe  lots 
bad  been  sold,  having  been  conveyed  back  to 
the  Lovegroves  in  part  payment  of  tbe  pur- 
chase money,  bnt  that,  If  chey  are  offered 
for  sale  under  the  mortgage  as  an  entirety, 
there  will  be  a  much  better  chance  to  find  a 
purchaser;  and  that  great  and  Irreparable  In- 
Jury  will  be  done  him  by  a  sale  by  tbe  as- 
signee under  tbe  circumstance.  An  Injunc- 
tion was  allowed  as  prayed  for.  Afterwards, 
on  May  8,  1807,  Postle,  assignee,  having  been 
removed,  and  Robinson  and  McCoy  appointed 
trustees,  the  latter  entered  thdr  appearance 
to  tbe  action,  and  moved  to  dissolve  tbe  In- 
junction on  tbe  ground  that  tbe  court, had 
no  Jurisdiction.  This  motion  was  overruled. 
They  afterwards,  on  July  7,  1807,  filed  an 
answer  averrlug  that  the  court  had  no  Juris- 
diction: and  tliat  on  May  5,  1897,  they  had 
commenced  an  action  in  this  court,  the  Frank- 
lin county  common  pleas,  asking  for  an  order 
of  sale  of  tbe  land  by  themselves  as  trus- 
tees, and  prayed  that  the  action  of  the  plain- 
tiff be  dismissed.  A  demurrer  to  this  an- 
swer was  sustained.  Tbe  trustees  excepted, 
and,  not  desiring  to  plead  further,  the  court 
ascertained  tbe  amount  due  the  plaintiff  on 
bis  mortgage,  and  made  the  usual  order  of 
sale  to  be  executed  by  the  sheriff,  and  requir- 
ing him  to  report  his  proceedings  to  the  court 
for  Its  further  order.  On  error  to  the  circuit 
court  this  Judgment  was  affirmed,  and  error 
Is  prosecuted  here  to  reverse  the  Judgment 
ou  the  ground  that  the  court  had  no  juris 
diction. 

The  case  presents  this  question:  Whether 
the  common  pleas  had  Jurisdiction  of  the  suit 
to  foreclose  the  mortgage,  It  having  been 
commenced  after  tbe  assignment  bad  been 
made  In  Union  county.  Quite  general  pow- 
ers are  conferred  by  section  0361,  Rev.  St, 
In  connection  with  sections  esCiOf  and  G350g, 
on  probate  courts  In  administering  assign-' 
ments  for  the  benefit  of  creditors,  where  tbey 
have  jurisdiction  of  tbe  matter  of  tbe  assign- 
ment But  general  as  they  are,  tbe;  do  not 
preclude  the  common  pleas,  in  proper  cases, 
from  exercising  any  of  Its  power  as  a  court 
of  general  Jurisdiction  at  law  and  in  equity, 
when  necessary  to  afford  relief  to  a  party 
that  cannot  be  afforded  In  a  proceeding  In 
tbe  probate  court,  or  so  fully  and  amply  as 
right  and  Justice  requires.  Dwyer  v.  Gar- 


lough,  81  Ohio  8t  ISa  It  la  supposed  that 
the  rule  of  this  declrion  has  been  alH»gated 
by  the  act  of  March  24,  1801  (88  Ohio  Laws, 
181>-  It  win  be  observed,  however,  that  see- 
tlon  68o0(  only  empowers  the  court  to  order 
a  sale-  of  the  assigned  land  free  of  dower, 
where  the  wife,  on  being  made  a  party, 
"elects"  to  take  the  value  of  her  contingent 
right  of  dower  la  mcmey.  There  Is  no  power 
to  compd  her  to  do  so  In  Invltnm.  .And  It 
will  be  further  observe  that  section  6350g 
applies  to  a  case  only  where  the  assignor  and 
his  wife  have  Jointly  executed  a  mortgage 
upon  any  of  the  real  estate  assigned,  or  tbe 
husband  has  executed  a  purchase-money 
mortgage.  Whether,  under  Qie  latter  sec- 
tion, the  wife's  conttB^ent  right  of  dower 
can  be  devested  against  her  consent  by  a  pro- 
ceeding In  the  pn^ate  conrt  (as  11  might  be 
to  her  interest  to  redeem),  need  not  be  con- 
sidered here,  as  no  such  question  is  present- 
ed In  this  case.  It  thus  appears  that  the 
principle  of  the  above  decision  r»nalus  un- 
hupalred,  and  applies  to  this  case.  Tbe  pro- 
bate court  Is  one  of  Umited  jurisdiction.  It 
has  such  powers,  and  such  only,  as  the  stat- 
ute confers  on  it  No  general  power  is 
conferred  on  It  to  cause  the  sale  of  lands 
not  the  property  of  the  assignor.  Here  cer- 
tain of  the  lots  covered  by  the  mortgage,  as 
well  as  the  streets  of  the  additions,  were  not 
included  in  the  assignment  and  could  not 
have  been,  as  they  did  not  belong  to  tbe  as- 
signor at  tbe  time  of  the  assignment.  Jus- 
tice does  not  require  that  the  mortgagee 
should,  In  such  case,  wait  until  so  much  of 
his  security  as  Is  Included  In  the  assignment 
has  been  disposed  of,  iKfore  resorting  to  that 
not  contained  in  the  assignment;  nor  that 
he  should  be  compelled  to  divide  up  his  rem- 
edy by  becoming  a  suitor  In  two  courts  lu- 
stead  of  one.  Be  had  the  right  therefore, 
to  resort  to  the  court  that  could  give  him  a 
full  and  complete  remedy  In  one  suit  It  fol- 
lows that  the  judgment  In  both  cases  should 
be  affirmed.  For,  concedii^  that  In  the  suit 
subsequently  commenced  by  the  trustees  In 
the  common  pleas  the  mortgagee  might  have 
obtained  an  order  for  tbe  sale  of  all  the  land, 
including  the  streets,  covered  by  his  mort- 
gage, by  filhsg  a  cross  petition,  and  asking 
for  a  sale  under  his  mortgage,  still,  as  bis 
suit  had  tteen  rightly  commenced,  the  com- 
mencement of  another  suit  by  the  trustees 
in  the  same  court,  however  adequate  the 
remedy  as  to  him  might  have  been,  could  not 
affect  the  Jurisdiction  of  tbe  court  In  the  suit 
previously  commenced  by  himself.  The  view 
taken  of  the  case  renders  it  unnecessary  to 
consider  the  question  at  what  time  the  pro- 
bate court  acquires  jurisdiction  in  the  mat- 
ter of  an  assignment  to  the  ^elusion  of  all 
other  courts,— wbetlier  it  Is  from  the  filing 
of  the  deed  of  assignment  or  from  the  qual- 
ification of  the  assignor  as  required  by  stat- 
ute; for,  in  any  case  where  the  relief  that 
may  be  had  in  the  probate  court  Is  not  ade- 
quate^ the  common  pleas  has  Jurisdiction. 
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Tbe  Buperlor  excellence  of  a  cotirt  of  general 
Jnrlsdletloii,  like  our  common  pleas,  reslcles 
In  the  fact  that,  whatever  the  case  tORj  be, 
there  will  not  In  general,  he  a  failure  of  jus- 
tice from  the  want  of  power  In  the  court  to 
hear  and  determine.  Its  Jurisdiction  Is  In 
all  cases  easily  determined.  It  possesses  all 
the  powers  of  a  court  of  Jostlce  that  are  dot 
expressly  denied  to  It,  or  exclusively  given  to 
some  other  tribunal,  and  In  all  questions  of 
doubt  jurisdiction  Is  resolved  In  Its  tavw. 
Judgment  In  both  cases  affirmed. 


«t  OUo  St.  861) 

EUREKA  FIRE  ft  MARINE  INS.  00.  et  at 
V.  BALDWIN. 

(Supreme  Court  of  Ohio.   April  10,  1900.) 

FIRE  INSURANCE  POLICT— PBRFORHANCB  OP 
CONDITIONS— OCCUPANCY  BY  TENANT- 
VAC  AKCY— INCREASE  OP  RISK. 

1.  Where  a  party  avet-s  that  be  has  perform- 
ed all  the  conditions  of  a  contract  to  be  by  him 
performed,  his  proofs  upon  the  trial  must  show, 
such  perfotmnnce,  in  order  to  entitle  him  to 
a  recovery.  Under  such  an  avcrmeDt  it  la  not 
competent  to  prove  a  waiver  of  such  conditions. 
If  tbe  waiver  of  condltiona  Is  relied  npon,  such 
waiver  must  be  averred  in  the  pleadings. 

2.  The  condition  in  a  fire  hisuraocc  policy 
was  that  the  property  is  "occnpted  and  to  be  oc- 
cupied by  tenant  aa  a  private  dwelling,"  end  to 
be  void  if  the  property  should  become  uooccu* 
pied  without  the  assent  of  the  company.  The 
tenant  moved  out,  and  tbe  son  of  the  owner 
slept  in  the  bouse  during  the  day,  and  worked 
nights;  having  only  a  cot,  a  chair,  and  an  alarm 
clock  in  the  house.  Tbe  family  of  the  owner 
resided  next  door,  and  obtained  their  rain  water 
from  a  cistern  in  the  kitchen  of  this  boose, 
and  the  owner  went  through  the  honse  every 
day;  the  flre  occurring  late  at  night.  Held, 
that  in  legal  effect  the  house  was  unoccupied, 
and  the  conrt  should  have  ao  inatructed  the 
jury,  and  then  left  the  question  to  tbe  jui7 
aa  to  whether  the  risk  waa  thereby  Increased. 

3.  The  power  of  an  agent  to  waive  conditions 
in  a  policy  of  fire  insurance  is  not  different  from 
the  same  power  in  life  insurance.  As  to  such 
power,  insurance  Co.  Hook,  56  N.  E.  906, 
«2  Ohio  St.  — i  is  followed  and  approved. 

fSyllabna  by  tbe  Court.) 

Krror  to  circuit  court,  Cuyahoga  county. 

Action  by  J.  L.  Saldwln  against  the  Eureka 
Fire  &  Marine  Insurance  Company  and  the 
Security  Fire  Insurance  Company.  A  judg- 
ment for  plaintiff  was  affirmed  In  the  cir- 
cuit court,  and  defendants  brings  error.  Re- 
versed. 

Tbe  pleadings  In  the  ctHiunon  plea^  omit- 
ting the  captioii*  and  dgnatures.  are  as  fol- 
lows: 

PeUtloo:  "Plaintiff  tas^i  That  each  of  de- 
fiendants  Is  a  CMpomtton  duly  incorporated 
UBder  tbe  laws  of  the  state  of  Oblo.  On  the 
2l>Ui  day  of  Apill,  IfiDB,  plaintiff.  beii«  the 
owBo-  of  a  honae  on  North  Depot  street,  in 
Nottbiglum,  Cnyahoca  county.  Ohio,  In  con- 
alderatioo  Of  tiie  premlom  of  three  and  >*/io» 
dollar*  paid,  tbe  defendants,  by  their  pollcy 
of  Inrannce,  a  copy  of  which  is  hereto  an- 
nexed, hwnred  plaintiff  against  loss  or  dam- 
ace  b7  fire  to  tbe  amonnt  oC  four  hundred 


dollars  on  said  property,  from  the  20th  day  of 
April,  1898,  at  noon,  until  the  20tb  day  of 
April,  1896,  at  noon.  Plaintiff  has  duly  per- 
formed all  tbe  conditions  on  his  part  to  be 
performed,  and  on  the  lOtb  day  of  May. 
1894,  said  bouse  was  totally  destroyed  by 
flre.  Plaintiff  Immediately  thereafter,  on 
said  10th  day  of  May,  notified  defendants  of 
said  luss,  and  afterwards,  on  January  31,  1896. 
gave  them  due  proofs  of  said  loss.  Each  of 
said  defendants,  for  tbe  consideration  of  one- 
half  of  said  premium  paid.  In  one  joint  and 
several  policy,  Insured  plaintiff  to  the  amount 
of  one-balf  of  said  four  hundred  dollars.  No 
part  of  said  loss  baa  been  paid.  Wherefore 
plaintiff  asks  judgment  In  the  sum  of  four 
hundred  dollars,— two  hundred  dollars  against 
each  defendant,— with  tnter^t  from  said  May 
16.  1894." 

Answer:  "Now  come  tbe  defendants,  tbe 
Eureka  Flre  &  Marine  Insurance  Company 
and  the  Security  Fire  Insurance  Company,  and 
for  answer  to  the  petition  of  plaintiff,  J.  L. 
Baldwin,  say  that  they  admit  that  each  of 
tbe  defendants  la  a  corporation  duly  Incorpo- 
rated under  tbe  laws  of  the  state  of  Oblo; 
that  on  or  about  April  20, 1803.  the  defendants 
Issued  to  the  plaintiff  the  policy  of  Insurance, 
a  copy  of  which  Is  attached  to  the  petition 
herein,  and  that  plaintiff  paid  defendants 
therefor  a  premium  of  three  dollars  and  twen- 
ty cents;  that  on  or  about  May  16, 18M,  plain- 
tiff notlCled  the  defendants'  agent  that  a  fire 
had  occnrred  In  or  about  tbe  bouse  mentioned 
In  said  policy;  and  that  defendants  have  puld 
plaintiff  nothing  on  account  of  the  claim  set 
up  in  his  petition  herein.  Defendants  deny 
each  and  every  allegation  in  said  petition  con- 
tained which  is  not  by  this  answer  expressly 
admitted  to  be  true." 

Second  defense:  "For  their  second  defense, 
defendants  refer  to  tbe  admissions  and  de- 
nials of  their  foregoing  first  defense,  making 
the  same  a  part  hereof,  as  though  herein 
fully  pleaded  at  length,  and  say  that  said 
policy  of  Insurance  contained,  among  others, 
tbe  following  provisions:  That  the  building 
Insured  thereby  was  at  the  time  of  the  Is- 
suance of  said  policy,  and  should  during  the 
term  thereof  continue  to  be,  occupied  by  a 
tenant  as  a  private  dwelling,  and  that  If  said 
building  should  become  unoccupied,  without 
the  assent  of  the  defendants  Indorsed  on 
said  policy,  then  and  In  such  case  said  policy 
should  be  and  become  void.  And  defendants 
say  that  long  prior  to  May  16,  1891,  the  plain- 
tiff's tmant  and  bis  family,  who  had  tbei«- 
tofore  occupied  the  btdldlng  Insured  by  said 
policy,  vacated  the  same;  that  said  building 
thereafter  remained  vacant  and  unoccupied, 
aa  a  private  dwelling  or  otberwlse,  np  to  the 
time  of  the  fire  mratloned  in  the  petition 
herein,  and  that  at  the  time  of  said  flre.  and 
for  a  long  time  previous  thereto,  said  buUd- 
Ing  had  been  vacant  and  unoccupied  as  a  pri- 
vate dwelling  or  otherwise;  that  the  leaving 
of  said  building  so  unoccupied  and  vacant 
greatly  hicreased  the. risk  tberetm,  and  en- 
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hanced  the  danger  of  lott  or  damage  thereto 
by  fire:  that  assent  of  tiie  defendants  to  such 
vacancy  was  never  Indorsed  upon  said  policy; 
and  that  neither  one  of  the  defendanti^ 
through  any  one  of  their  agents  or  represen- 
tatives, or  In  any  manner,  ever  assented  to 
said' bnlldin^  being  left  unoccupied  as  a  pri- 
vate dwelling  or  had  notice  or  knowledge  of 
Its  being  so  unoccupied.  Wherefore  defend* 
ants  pray  that  they  may  be  hence  diunlased, 
with  their  costs." 

Reply:  "The  plaintlft,  for  reply  to  defend- 
ants* second  defense,  says  that  he  denies 
that  said  premises  were  vacant  and  unoc- 
cupied at  the  time  ot  said  fire,  or  for  a  long 
time  prior  thereto,  and  denies  that  the  risk 
thereon  was  Increased  or  the  danger  of  loss 
by  flre  was  enhanced  In  any  way  over  that 
assumed  by  the  defendants  at  the  time  said 
policy  was  Issued.  And,  further  replying, 
plaintiff  says  that  It  is  the  custom,  hi  this 
community,  of  ttiese  defendants,  and  of  In- 
surance companies  generally  here,  to  issue  and 
give  assents  and  permits  for  lusured  buildings 
to  remain  unoccupied  temporarily,  and  for 
short  periods,  during  changes  of  toiants,  and 
that  these  defendants  gave  plaintlfT  a  like 
Iiermit  for  an  nnoccnpled  dwelling  much 
more  exposed  to  risks  and  danger  than  the 
dwelling  that  burned;  and  plaintiff  alleges 
that  the  flre  which  consumed  his  house  origin- 
ated outside  of  said  building,  and  said  loss 
was  in  no  way  affected  by  the  question  of  oc- 
cupancy or  vacancy  of  said  building.  And, 
as  to  all  other  aHegatlons  contained  in  said 
answer,  plaintiff  denies  each  and  all  of  them." 

A  ovr  of  the  policy  was  attached  to  the 
petition,  and  on  the  trial  the  policy  was  ot- 
fered  in  evidence  by  the  plaintiff  below,  as 
were  also  the  proofs  of  loss.  The  policy  con- 
tains the  following  conditions:  That  If  the 
premises  should  at  any  time  be  occupied 
or  used  so  as  to  increase  the  risk,  or  should 
become  unoccupied  without  the  assent  of 
the  companies  Indorsed  on  the  policy,  then 
in  every  such  case  the  policy  should  be  void. 
The  premises  "occupied  and  to  be  occupied 
by  tenant  as  a  private  dwelling."  "The  de- 
scription of  the  property  herein  Insured,  re* 
ferred  to  In  this  policy,  shall  be  considered 
a  part  of  this  contract,  and  a  warranty  by 
the  assured  during  the  time  -this  policy  ia 
kept  in  force."  "Persons  sustaining  loss  or 
damage  by  flre  shall  forthwith  give  noflce 
of  said  loss  to  the  companies,  In  the  citr 
at  Cincinnati,  and,  as  soon  after  as  possi- 
ble, render  a  particular  account  of  such  lose, 
signed  and  sworn  to  by  them,  stating  wheth- 
er any  and  what  other  insurance  has  been 
made  on  the  same  property,  giving  copies 
of  the  written  portion  of  all  policies  thereon, 
also  the  actual  cash  value  of  the  property 
and  their  Interest  therein,  for  what  purpose 
and  by  whwu  the  building  insured,  or  con- 
taining the  property  Insured,  and  the  several 
parts  thereof,  were  ^aed  at  the  time  of  the 
loss,  when  and  bov-  the  flre  originated,  and 
shall  also  produce  a  ratlflcate  under  the  hand 


and  seal  of  a  magistrate  ox  notary  public." 
The  loss  or  damage  "to  be  paid  sixty  days 
after  due  notice  and  proofs  d  the  same,  mode 
by  tbe  assured,  and  received  at  the  oflQce  of 
the  companies,  In  the  city  of  Cincinnati, 
Ohio,  in  accordance  with  the  terms  of  this 
policy."  "It  Is  further  understood,  and  made 
part  of  this  contract,  that  the  agent  of  the 
companies  has  no  authority  to  waive,  modify, 
or  strilce  from  this  pt^cy  any  of  the  printed 
conditions;  nor  Is  his  assent  to  on  Increase 
of  risk  binding  lukon  the  companies  until  the 
same  is  indorsed  In  writing  on  the  policy, 
and  the  increased  premium  paid;  nor  Is  his 
assent  to  a  change  of  Interest  <x  transfer  of 
property  to  another  location  binding  upon 
the  companies  until  the  same  la  Indorsed  in 
wriUng  on  the  policy;  nor,  in  case  this  policy 
shall  become  ToiA  by  reason  of  the  violation 
of  any  of  the  conditions  thereof,  has  the 
agent  power  to  revive  the  same;  and  that 
a  new  policy  intended  to  replace  any  policy 
so  made  void  shall  be  ctf  no  effect  until  Ita 
actual  issue  and  delivery  thereof  to  the  as- 
sured, any  contract  by  parol  or  m^erstand- 
Ing  with  the  agent  to  the  contrary  notwith- 
standing." As  the  flzB  occurred  <m  Uay  IG,. 
1884,  and  the  prooft  of  loss  were  not  fur- 
nished until  January  SI.  1895,  the  plaintiff 
claimed  upon  the  trial  that  the  proofs  of 
loss  hod  been  ^ralved;  and  he  was  allowed 
to  Introduce  evidence,  over  the  objection 
and  exc^rtion  ol  the  defendant  companies, 
for  the  puipose  ot  proving  such  waiver.  The 
plaintiff  claimed  that  the  companies,  after  the 
flre,  examtoed  aa  to  the  loss,  and  denied  lia- 
bility because  the  premises  were  not  occupied 
at  and  before  the  flre;  and  the  court  char- 
ged the  Jury,  In  effect,  that  such  denial.  If 
estaUIshed.  would  constitute  a  waiver  of 
proofs  of  loss,  to  which  charge  the  compa- 
nies excepted. 

Upon  the  trial  the  plaintiff  testified  that 
his  tenant  moved  out  of  the  premises  not 
Liter  than  April  19,  1894,  and  that  there- 
after he  had  no  other  tenant  In  the  house, 
but  that  his  son,  who  was  a  night  brake- 
man,  slept  In  a  bedroom  of  the  house  up- 
stairs during  the  daytime,  getting  his  meals 
at  the  residence  of  his  porente.  and  sleeping 
In  the  house  that  was  burned,  which  was 
next  door  to  that  Qt  his  parents,  tnm  about 
9  o'clock  In  the  forenoon  until  about  6  o^dock 
in  the  afternoon,  and  that  he  had  only  a 
cot,  a  chair,  and  an  alarm  clodc  in  the  bouse, 
and  that  he  paid  no  rent,  and  was  not  ex- 
pected to  pay  any;  that  he,  with  bis  family, 
resided  next  door  to  the  burned  property, 
and  obtained  all  their  xain  water  from  a  cis- 
tern in  the  kltehQi  of  the  property;  that  he 
went  through  the  property  every  day;  and 
that  the  flre  occurred  late  at  night.  Prom 
this  evidence,  the  companies  claimed  that  the 
bouse  was  not  occupied  by  a  tenant,  and  ask- 
ed the  court  to  so  Instruct  the  jury,  and  then 
submit  the  question  to  the  Jury  as  to  wheth- 
er the  risk  was  thereby  Increased, 
court  snbmitted  the  questim  as  to  whether 
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tbe  booae  was  nnoccapled.  and,  If  so,  whetli- 
er  the  risk  was  thereby  Incceaaed.  to  the 
Juiy,  to  whlcb  the  defendants  excepted.  The 
Jury  returned  a  verdict  few  the  plaintiff.  The 
coort  oTermled  the  motion  for  a  new  trial, 
and  altered  Judgment  apon  the  verdict,  to 
aU  of  whlcb  the  defendants  excepted.  The 
dnadt  court  affirmed  the  Judgment  There- 
apon  the  plalntlffa  In  error  filed  thefr  peti- 
tion In  this  court,  seeking  to  reverse  the 
Judgments  of  the  courts  below. 

Roger  M.  Lee,  for  plaintiffs  in  error.  J.  F. 
Herrlck,  F.  P.  McClure,  and  R.  O.  Haxts- 
bome^  for  d^endant  In  arror. 

BUBKBT,  J.  rafter  stating  the  facts). 
The  plaintiff  below  did  not  cwcede  npon  the 
trial  that  the  house  was  unoccupied  by  a 
tenant,  in  the  seoBe  In  which  that  "term"  Is 
used  In  the  policy;  but  he  conceded  facts 
vhlch,  whoi  ap[»Iled  to  flie  terms  of  the  pol- 
icy. In  legal  effect  showed  that  the  bouse 
was  unoccupied  by  a  tenant  tram  April  19  to 
May  16^  ISM.  The  son's  sleeping  In  the 
house,  as  stated  In  the  evidence,  was  not 
an 'occupancy  by  tenant;  and  the  family  re- 
siding next  door,  and  getting  rain  water  at 
tills  house,  and  the  owner  visiting  the  house 
eadi  day,  and  like  acts,  did  not  aid  the  mat- 
to*.  The  court  should,  therefore,  have  (bar- 
ged the  Jury  that  under  the  conceded  fiEicts 
the  house  was  unoccupied  at  and  befwe  the 
flie,  and  thea  iett  the  question  to  the  Jury 
as  to  whether  the  risk  was  thweby  In- 
creased. If  Increased,  there  could  be  no 
recovery;  and.  If  not  Increased,  there  could 
be  recovery,  unless  prevented  by  some  other 
question  In  the  case.  Insurance  Co.  v.  Wells, 
42  Ohio  St  518. 

It  cannot  be  said,  as  a  matter  of  law,  that 
proofs  of  loss  which  are  furnished  on  the 
31st  day  of  January  next  after  a  fire  which 
occurred  on  the  16th  day  of  May  were  f  ui> 
nisbed  as  soon  as  possible  after  the  flra 
"As  soon  as  possible,"  In  such  a  case,  means 
as  soon  as  reasonably  practicable  xax&sr  the 
circumstances;  that  Is,  within  a  reasonable 
time.  There  might  be  cases  in  which  proofs 
ot  loss  could  not  be  furnished  sooner  than 
was  done  In  this  caae^  but,  If  such  ^onld  be 
the  case,  the  facts  which  caused  the  delay 
shouM  be  pleaded.  It  was  urged  below,  and 
also  here,  that  the  delay  was  caused  by  the 
denial  of  liability  on  the  itart  of  the  insur- 
ance companies.  If  that  caused  the  delay, 
the  tacts  should  have  been  set  out  In  the  pe- 
tition. It  is  also  urged  that  the  denial  of 
liability  waived  all  proofs  of  loss,  and  that 
it  was  not  necessary  to  furnish  any  proofs 
of  loss  in  this  case;  and  this  was  the  view 
taken  by  the  courts  below.  There  are  many 
respectable  authorities  which  hold  that  a  do- 
Dial  of  all  liablU^  on  a  policy  after  a  fire 
fs  a  waiver  of  all  proofs  of  loss,  and  that  a 
recovery  may  be  had  In  such  eases  without 
Bucb  proofs.  Conceding  the  law  to  be  so  for 
the  purposes  of  this  cas^  wltbout  a  full  ex- 


amination of  tlw  qdestlon,  still  the  question 
remains  as  to  whether  that  principle  of  law 
could  be  invoked  by  the  plaintiff  under  the 
pleadings  In  this  case.  Tlie  plaintiff  did  not 
plead  that  the  defendants  bad  denied  liabili- 
ty' on  the  policies,  and  thereby  waived  proofs 
of  lou.  There  was  no  averment  of  w^ver 
of  any  of  the  conditions  of  the  policies,  but, 
on  the  contrary,  the  averment  In  Hie  peti- 
tion Is  that  the  plaintiff  had  duly  performed 
all  the  conditions  on  his  part  to  be  perform- 
ed. He  relied,  not  upon  a  waiver  of  condi- 
tions, but  upon  bis  performance  of  them.  In- 
truding the  condltionB  of  proofs  of  loss. 
That  he  did  not  rely  upon  a  waiver  of  proofs 
of  loss  is  shown  by  bis  averment  in  bis  peti- 
tion that  be  gave  tba  companies  due  proofs 
of  loss  on  the  81st  day  of  January,  1885. 
A  waiver  of  a  condition  Is  the  opposite  of 
performance.  It  is  a  good  excuse  for  non- 
perftmnance.  True,  there  might  be  a  per- 
formance of  a  condition  by  one  party  after 
the  other  bad  waived  performance.  In  an 
Insurance  case  there  might  be  a  walv«  of 
proofs  of  loss,  and  yet  a  furnishing  of  such 
proofs,  notwithstanding  the  waiver,  and  In 
such  a  case  It  would  be  proper  to  aver  both 
performance  and  waiver.  But,  as  a  rule  of 
pleading,  it  a  party  avers  the  performance 
of  conditions  only,  be  must  prove  perform- 
ance upon  the  facial,  and  cannot  succeed  by 
proving  waiver  Instead  of  performance.  If 
he  Intends  to  rely  npon  and  prove  waiver,  he 
must  plead  it.  In  this  respect  an  action  up- 
on a  contract  of  insurance  Is  not  different 
from  an  action  npon  other  contracts.  The 
law  as  laid  down  In  Uehurln  v.  Stone,  37 
Ohio  St.  49,  Is  applicable  to  Insurance  cases 
ps  well  as  to  actions  on  building  contracts. 

It  is  urged  that  In  actions  against  Indorsers 
of  negotiable  paper  there  can  be  a  recovery 
against  an  Indorser  under  an  averment  of 
due  notice  to  him,  although  the  proof  falls 
to  show  notice,  but  shows  waiver  of  notice, 
and  the  following  c;^se8  are  cited:  Bank  v. 
Richardson,  5  Pick.  444;  Blakely  v.  Grant, 
6  Mass.  S88;  Camp  v.  Bates,  11  Conn.  492; 
Bank  v.  Norton,  22  Conn.  219;  and  Spann  v. 
Baltzell,  1  Fla.  327.  These  cases  may  have 
been  correctly  decided  under  the  system  of 
pleading  and  rnlra  of  decision  In  those 
states;  but  In  this  state  our  Code  of  Pro- 
cedure requires  parties  to  state  the  facts  con- 
stituting their  cause  of  action  or  ground  of 
defense,  and,  If  the  fact  rdled  upon  in  the 
pleading,  is  notice,  that  fact  should  be  sup- 
plied in  the  proof,  and,  If  the  fact  Is  waiver 
of  notice,  that  fact  should  be  avenred  and 
then  proven.  This  Is  the  plain  provision  of 
pleading,  and  It  should  be  followed,  so  that 
parties  may  be  advised  by  the  pleadings  as 
to  what  they  must  be  prepared  to  meet  on 
the  trial.  The  poorer  of  an  agent  to  waive 
conditions  In  a  policy  of  fire  Insurance  Is  not 
different  from  the  same  power  In  a  case  of 
life  Insurance,  and.  as  to  that  question  raised 
In  this  case,  reference  Is  made  with  approval 
to  what  Is  said  on  that  subject  in  the  case 
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of  Insoranoe  Co.  t.  Hook,  62  Ohio  St  — .  GG 
N.  E.  906. 

In  the  next  trial  of  this  case  the  qaestlons 
reserved  In  the  record  as  to  testimony  are 
not  likely  to  again  arise,  because  the  errors 
complained  of  were  caused  by  the  erroneous 
view  taken  by  the  court  as  to  the  law  of  the 
case  as  above  sliown.  Those  (juestlons  will, 
therefore,  not  be  further  noticed  here. 

There  Is,  however,  another  matta*  which 
calls  for  a  passing  notice.  The  Insurance 
companies,  In  the  second  defense  of  their  an- 
swer, refer  to  the  admissions  and  denials  of 
their  first  defense,  and  make  the  same  a  part 
of  the  second,  as  though  fully  pleaded  at 
length  therein.  This  is  bad  pleading,  and 
such  teference  and  tacking  of  one  cause  of 
action  In  a  petition  or  ground  of  defense  In 
an  answer  to  a  former  one  should  be  strick- 
en out.  Each  cause  of  action  or  ground  of 
defease  should  be  separately  and  independ- 
ently stated,  80  as  to  enable  the  opposite 
party  to  take  Issue  by  demurrer  or  otherwise 
without  being  hampered  by  another  cause  of 
action  or  ground  of  defense.  Judgment  re- 
versed. 


(«2  Ohio  St.  428) 

STATE  ex  rel.  ATTORNEY  GENERAL  t. 
TONTINE  SURETY  00. 

SAME  T.  DIAMOND  CONTRACT  CO. 

(Supreme  Court  of  Ohio.    April  10,  1900.) 

BOND  AND  INVESTMENT  COMPANIES— DEPOSIT 
—OF  WHAT  COMPANIES  REQUIRED. 

Oorporations  which,  in  consideratloD  of 
stipulated  instaUments  of  money  paid  to  and 
to  be  paid,  deliver  to  the  payor  a  bond  entitling 
him,  upon  conditiODB  named,  to  receive  an  arti- 
cle of  vttloe,  and  requiring  the  payor  to  con- 
tribute to  the  t>aymeot  of  the  expenses  of  the 
corporation,  are  subject  to  the  prorisions  of 
the  act  "to  regulate  certificate,  bond,  and  in- 
vestment  compaoies,"  etc..  passed  April  25, 
189S  (83  Ohio  Laws,  p.  401). 
(SyllabuB  br  the  GoorU 

Quo  warranto  by  the  state,  on  relation  of 
the  attorney  general,  against  the  Tontine 
Surety  Company,  and  also  by  the  state 
against  the  Diamond  Contract  Company. 
Judgment  of  ouster. 

The  defendants  are  coipoiationa  organized 
under  the  laws  at  other  states;  the  fmrmer 
under  the  laws  of  Michigan,  the  latter  under 
those  of  Illinois.  The  actions  are  brought  to 
ouBt  them  from  the  farther  exercise  of  their 
corporate  franchises  and  privileges  within 
state  because  of  their  failure  to  deposit 
money  or  bonds  with  the  treasurer  of  the  state 
and  to  comply  in  other  respects  with-  the  act 
of  April  25,  ISBS,  entitled  "An  act  to  regu- 
late certificate,  bond  and  Investment  com* 
panles,  partnerahlps  and  associations  other 
than  building  and  loan  companies,  and  to 
regutote  investment  guaran^  companies, 
partnerships  and  associations  doing  business 
on  the  service  dividend  plan,  and  to  protect 
holders  of  their  certlQcates,  debentures  and 
securities."  83  Ohio  Laws,  p.  401.  Thenature 


of  the  business  carried  on  In  tills  state  by  the 
defendants  is  shown  l^y  the  contracts  for 
bonds  which  they  respectively  execute  to  res- 
Idents  of  the  state  who  enter  Into  business  re- 
lations with  them.  The  contract  of  the  Ton- 
tine Surety  Company  Is  aa  follows: 

"Incorporated,  under  the  Laws  of  the  State 

of  Michigan. 
"Series  — — %  Number  — — . 

"The  T<mtine  Sore^  Company. 
"Home  Office:   Suite  12,  Whitney  Opera- 
House  Block,  Detroit,  Mich. 
"Capital  Stock.  ¥50,000J}0. 

"Diamond  Investment  Contract 
"This  contract  la  one  of  a  series  of  con- 
tracts of  like  tenor  numbered  1  to  100. 

"Know  all  men  by  these  presmta,  that  la 
consideration  of  .  the  bolder  hereof,  well 
and  tmly  making  each  and  all  of  the  pay- 
ments herein  provided  for,  to  be  made  by  him 
at  the  time  and  In  the  manner  herein  specified* 
time,  manner,  and  amount  of  payment  belns 
of  the  essence  hereof,  the  TOntlne  Surety 
Company,  of  Detroit,  Michigan,  will  purchase 
tsom  Ita  redemption  fund,  sell  and  deliver  to 
him  or  to  his  l^al  representative  and  assigns, 
a  commercial  white,  dear,  and  perfect  dia- 
mond of  the  weight  of  two  carats,  the.  same 
to  be  delivered  at  any  time  when  presented 
at  this  office,  wltblo  three  months  after  mak- 
ing the  63d  payment  on  this  contract.  The 
Ttmtlne  Surety  Company  Is  hereinafter  des- 
ignated as  the  'company*  and  the  person  to 
whom  this  contract  Is  issued  Is  hereinafter 
designated  as  tlie  'holder.'  The  holder  here- 
of hereby  promisee  and  agrees  to  pay  the  com- 
pany.  at  its  home  office  In  tbe  city  of  Detroit, 
as  and  tix  the  conslderatltm  hereof  the  full 
sum  of  980.00  In  the  ft^owlng  manner,  to 
wit:  V1.2S  on  delivery  hereof,  the  receipt  of 
which  is  hereby  a^owledged,  and  91.25  <m 
or  before  the  last  day  of  each  calendar  week, 
fidlowlng  the  date  hereof  f<Hr  fllx^-three  con- 
secutive weeks  thereafter.  If  he  shall  fkll 
to  pay  any  of  said  InstaUments  within  tiie 
wedc  in  which  It  is  payable,  the  said  d^n- 
quent  installment;  together  wltii  the  addi- 
tional som  of  twenty4ve  cents,  may  be  paid 
at  any  time  before  the  end  of  the  next  suc- 
ceeding calendar  week.  But  If  he  shall  fall 
or  neglect  to  pay  any  of  said  weekly  install- 
ments at  the  time  and  In  the  mann«  her^ 
provided,  and  shall  continue  In  such  default 
for  more  than  one  week,  then,  and  In  that 
case,  this  contract  shall,  because  of  said  de- 
fault, become  and  be  wholly  null  and  void, 
and  all  payments  made  thereon  shall  be  for- 
feited, and  said  sums  so  paid  shall  be  retain- 
ed by  the  company  as  agreed  liquidated  dam- 
ages for  the  nonperformance  thereof  by  the 
holder.  The  holder  shall,  wlUUn  three  months 
after  making  his  08d  payment  hereoo,  pre- 
sent this  contract  to  the  company's  aOlce  for 
redemption,  and,  la  case  of  fiUluFe  so  to  do, 
then  said  contract  holder  waives  all  rii^ta 
under  this  contract,  and  the  same  beoomea 
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nail  ud  ToUL  The  Tmtine  Snretr  Ocnnpa- 
Sf  It  ■nthorlxed  to  pay  or  retain  from  Its  re- 
denvtlon  fond  9200.00  for  eadi  and  every 
diaiBMd  deUvered  In  performance  of  this  and 
similar  contracts.  The  company  shall  em- 
ploy 9100  oat  of  each  weekly  Installment  aft- 
er the  fonrtb  payment,  paid  on  this  and  slm* 
UiT  ctmtiacts.  In  the  porchaae  and  dellToy 
of  a  diamond  required  for  the  fulOllment  <^ 
these  contracts,  and  said  ¥1.00  shall  be  kept 
fa  That  la  known  as  the  'redemption  fund* 
erf  tald  company;  but  It  Is  hereby  expressly 
aatborlzed  to  retain  the  first  four  weekly  pay- 
mentB  paid  on  this  and  similar  ccaitracts,  be- 
ing 15.00  In  all,  and  twenty-five  cents  fnmi 
each  weekly  payment  after  the  fourth,  to- 
gether with  all  fines  and  other  receipts,  for 
the  purpose  of  paying  the  company's  run- 
ning expenses.  In  case  the  party  does  not 
desire  his  two-carat  diamond  after  the  same 
Is  delivered  to  him,  the'  Tontine  Surety  Com- 
pany agrees  to  buy  it  back,  at  the  same  time 
of  delivery,  for  $100.00  in  cash.  This  con- 
tract 1b  transferable,  bat  ho  transfer  will  be 
recognized  by  the  company  unless  first  regis- 
tered with  the  company,  for  wttich  a  regls- 
tratkm  fee  of  91.00  will  be  charged. 

In  witness  whereof,  the  Tontine  Surety 
Company  has  caused  this  contract  to  be  sign- 
ed hy  Its  president  and  secretary  and  Its 
owporate  seal  to  be  hereto  attached,  this 

 day  of  ,  1^ 

"  i  President 

 ,  Secretary." 

The  eontraet  of  the  other  defendant  is  as 
foUows: 

"Contract  No.   . 

"Series  No.   , 

"Untted  States  of  America. 
Diamond  Contract  Company. 
"Incorporated  under  the  Laws  of  the  State 
of  HUxiols,  A.  D.  aSBT. 
*^ome  Office:  Chicago. 
••Contract. 

"Know  all  men  by  these  presents,  that  the 
Diamond  Contract  Company,  of  Chicago,  Illl- 
nois,  promises  to  deliver  at  Its  home  office 

hi  Chicago.  Illinois,  to  or  assigns, 

a  diamond  at  the  time  and  on  the  following 
conditions,  to  wit:  This  contract  is  one  of 
a  series  of  contracts  of  like  tenor,  numbered 
from  number  one  to  fifty,  each  with  foa' 
coupons  attached  (which  constitute  a  part  of 
each  contract).  The  orlgrlnal  holder  hereof 
has  paid  the  simi  of  Ave  dollars  to  apply  on 
said  diamonds,  and  in  accepting  this  contract 
agrees  to  pay  to  the  company  at  Its  home  of- 
fice, on  or  before  the  last  day  of  each  week 
after  date,  until  the  conditions  herein  are 
complied  with,  the  sum  of  one  dollar  and 
twenty-five  cents,  to  be  applied  as  herein 
stated,  of  which  amonnt  the  stim  of  twenty- 
Sve  cents,  together  with  saM  sum  of  five  dol- 
lars, aud  all  fines  collected  hereon,  shall  t>e 
retained  by  the  company  for  its  expenses. 
It  Is  farther  agreed  that  the  failure  to  pay 


said  weekly  sums  as  stated  ahall  eotiject 
the  holder  hereof  to  a  fine  of  tw^^-five- 
cents,  and  said  delinquent  Installment,  with 
said  fines,  must  be  paid  on  or  before  the  last 
day  of  the  following  week,  or  his  contract 
shall  th^eupon  become  null  and  void  for* 
such  default  In  payment,  and  all  money  sO' 
paid  shall  be  forf^ted  at  the  option  of  tho 
oon^pany,  time  being  the  essence  of  tbls- 
agreement  Out  of  the  weekly  Installments- 
paid  as  aforesaid  one  dollar  shall  be  set  aside 
to  constitute  a  merchandise  fund  to  be  used 
for  the  redemption  of  coupons  as  they  ahall. 
mature. 

"Merchandise  Fund.  As  soon  as  two  hun- 
dred and  fifty  dollars  shall  have  accumulated. 
In  said  fund,  the  company  shall  api^y  It  upon 
the  purchase  price  of  the  diamonds  described 
In  the  said  coupons,  at  the  rate  of  ^SUM  per 
carat,  to  redeem  l,ts  contracts  and  coupons, 
as  berehi  provided,  and  It  Is  further  agreed 
between  the  company  and  the  holder  of  this- 
contract  that  the  holder  hereof  shall  pay 
one  htmdred  and  four  weekly  Installments 
on  each  contract,  then  the  company  will  de- 
liver to  said  holder  diamonds  ,a8  specified 
In  said  coupons  out  of  the  first  money  ac- 
cumulating In  the  merchandise  fund  in  the- 
order  of  their  issue,  and  such  specified  pay- 
ment shall  constitute  the  preferred  order  of 
redemption  of  contracts  In  this  series.  Each, 
coupon  Is  one-fourth  part  of  this  contract,  and 
will  be  redeemed  accordingly.  It  is  estimated 
they  will  be  reached  for  redraiptlon  every 
twenl7-Blx  weeks  after  date  of  Issue,  but, 
should  the  coupons  be  reached  in  either  order 
of  redemption  hereinafter  described,  before 
the  said  number  of  weekly  installments  speci- 
fied are  paid  In,  then  the  holder  hereof  shall 
pay  to  the  company  an  amonnt  sufficient  to 
make  up  the  difference.  The  company  may 
redeem  contracts  in  this  series,  In  addition 
to  the  preferred  order  of  redemption  de- 
scribed above,  on  an  alternating  plan  as  fol- 
lows: The  first  coupon  redeemed  shall  be  the 
first  coupon  on  contract  No.  1,  the  second 
coupon  redeemed  shall  be  the  first  coupon  on 
contract  No.  2  In  the  same  series,  and  con- 
tinuing In  like  manner  throughout  the  first 
series  until  all  of  the  first  coupons  in  the  first 
series  are  redeemed  as  herein  provided.  The 
next  coupon  In  the  order  of  redemption  shall 
be  the  first  coupon  attached  to  contract  No. 
1  in  series  No.  2.  The  next  coupon  to  be  re- 
deemed shall  be  the  second  coupon  attached 
to  contract  No.  1  In  series  No.  1;  the  next 
coupon  to  be  redeemed  shall  be  the  first  cou- 
pon attached  to  contract  No.  2  in  series  No. 
2;  and  continuing  throughout  the  second  sc 
ries,  on  the  first  coupons  alternating  with  the 
second  coupon  in  the  first  series,  untU  all 
of  the  first  coupons  In  the  second  aeries  are 
redeemed  as  herein  provided.  The  next  cou- 
pon in  the  order  of  redemption  shall  be  the 
first  coupon  attached  to  contract  No.  1  la 
series  No.  3,  alternating  consecutively  with 
the  second  coupons  attached  to  contract  No. 
1  In  series  No.  2,  and  the  third  coupon  attach- 
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pd  to  eontraot  No.  1  In  eerles  No.  1,  and  con- 
tinuing tbroughout  the  third  series  until  all 
of  the  first  coupona  hare  been  redeemed  as 
herein  provided.  It  Is  agreed  between  the 
company  and  the  holder  of  this  contract  that 
when  the  first  coupon  hereto  attacned  Is 
reached  in  either  order  of  Its  redempiton,  the 
holder  hereof  shall  be  entitled  to  the  de- 
livery to  him  of  a  diamond  as  specified  on 
said  coupon,  when  the  holder  hereof  may  con- 
tinue this  contract  in  force  by  making  bis 
payments  hereon  regularly  as  aforesaid  until 
his  second,  third,  and  fourth  coupons  are 
reached  in  the  order  of  their  redemption, 
when  he  shall  be  entitled  to  the  delivery  to 
him  of  diamonds  as  specified  on  said  coupons, 
when  this  contract  shall  be  delivered  to  the 
company,  canceled,  and  be  retired.  This  con- 
tract is  transferable  only  on  the  books  of  the 
company,  under  the  signature  of  the  secre- 
tary, for  which  &  transfer  fee  of  fifty  cents 
shall  be  charged. 

"In  witness  whereof,  the  said  Diamond 
Contract  Company  has  caused  its  corporate 
seal  to  be  hereunto  affixed,  and  this  contract 
to  be  signed  by  its  president  and  secretary 
at  the  offices  of  the  company,  in  the  cU?  of 

Chicago,  state  of  Illinois,  this    day  of 

 ,  A.  D.  189-. 

"Diamond  Contract  Company, 

"  ,  President 

"  Secretary." 

The  first  section  of  the  act  which  the 
defendants  are  charged  with  violating  la 
as  follows:  "Section  1.  Be  it  enacted  by 
the  gfjneral  assembly  of  %he  state  of  Ohio, 
that  every  corporation,  partnership  and  asso- 
ciation, other  than  a  building  and  loan  com- 
pany, doing  In  this  state  the  business  of 
placing  or  selling  certificates,  bonds,  deben- 
tures, or  other  investment  securities  of  any 
kind  or  description,  on  the  partial  payment 
or  Installment  plan,  and  every  Investment 
guaranty  company  doing  business  on  the 
service  dividend  plan,  shall,  before  doing 
business  In  Ohio,  deposit  with  the  state 
treasurer  twenty-five  thousand  dollara  either 
In  cash  or  bonds  of  the  United  States  or  of 
the  state  of  Ohio,  or  of  any  county  or 
municipal  corporation  in  the  state  of  Ohio, 
for  the  protection  of  the  Investors  in  such 
certificates,  debentures  or  other  Investment 
securities.  And  in  addition  thereto,  the  said 
company,  partnership  or  association  shall, 
on  or  before  the  10th  day  of  January  of  each 
year,  deposit  with  the  said  treasurer,  either 
In  cash  or  bonds  of  the  United  States  or  of 
the  state  of  Ohio,  or  of  any  county  or  mu- 
nicipal corporation  in  the  state  of  Ohio,  ten 
per  cent,  of  the  gross  receipts  on  the  amount 
of  business  done  by  It  In  the  state  of  Ohio 
for  the  twelve  months  next  preceding  the 
thirty-first  day  of  Decemlrer.  The  said  de- 
E>osit  shall  be  made  each  year  as  aforesaid, 
until  the  total  amount  of  such  cash  or  bonds 
deposited  shall  be  worth  one  hundred  thou- 
sand dollars."   Other  sections  of  the  act  im- 


pose further  duties  upon  the  corporations 
to  which  It  applies  as  conditions  precedent 
to  their  doing  business  in  this  state.  There 
Is,  however,  no  further  description  of  the 
corporation  whose  business  the  act  under- 
takes to  regulate.  The  defendants  admit 
that  they  have  not  complied  with  any  of 
its  requirements,  and  draiy  that  they  are 
within  Its  proTlsioiu. 

jtOui  M.  Sheets,  Atty.  Qtn.,  and  J.  B.  Todd, 
Asst  Atty.  Gen.i  tor  the  State.  Wlncli  & 
Thompson  and  Hogglna,  Sowers  &  Watson, 
for  defendants. 

PBB  CURIAM.  The  contracts  or  bonds  de- 
livered by  these  companies  to  persons  who 
pay  to  them  the  contemplated  Installments 
are  not  contracts  of  sale  in  the  view  of  com- 
mercial law.  In  one  case  the  price  to  be 
paid  Is  contingent,  and  in  both  the  payor 
shares  In  the  operating  expenses  of  the  cor- 
poration. The  companies  are  within  the 
terns  of  the  statute.  Judgment  of  ouster. 


(62  Ohio  St.  SSO) 
STATE  ex  rel.  MONNETT,  Atty.  Gen.,  T. 
CAPITAL  CITY  DAIRY  00. 

(Supreme  Oourt  of  Ohio.    April  10,  1800.> 

PURB-POOD  LAWS— MANDFACTURB  OP  OLSO- 
MAROARINE— POLICE  POWKR^DAIRY  PROD- 
UCTS—QUO WARRANTO-VIOLATION  OP  LAW 
BY  CORPORATION— CONSTITUTIONAL  LAW. 

1.  The  police  power  of  the  state  ~ia  properly 
exercised  in  the  preventloQ  of  deception  in  the 
sale  of  dairy  prodncts,  and  In  the  i>rotectton 
of  the  health  of  the  people;  and  it  is  within 
the  scope  of  this  power  to  regulate  the  manu- 
facture and  sale  of  articles  of  food,  even 
though  the  right  to  maaufacture  and  8«1  snch 
articlea  Is  a  natural  right  guarantied  by  the 
constitntion. 

2.  The  acts  of  March  7,  1890  (87  Ohio  I/aws, 
p.  51).  and  of  May  16,  IS&i  (91  Ohio  Laws,  p. 
274),  and  of  May  17,  1886  (S3  Ohio  Laws,  p. 
178),  as  amended  March  21,  1887  (84  Ohio 
Laws,  p.  182),  and  of  March  20.  1884  (81  Ohio 
Laws.  p.  07),  the  purpose  of  which  acts  is  to 
prevent  deception  in  the  sale  of  dairy  products 
and  to  prcsei-ve  the  public  health,  are  a  reason- 
able exercise  of  the  police  power,  and  do  not 
contravene  any  section  of  the  constitution. 

3.  The  mere  fact  that  the  crimiual  laws  of 
the  state  provide  for  the  prniisbment,  by  fine,  of 
those  who  offend  against  the  above-recited  sec- 
tions, is  not'  a  bar  to  a  proceeding  in  quo 
warranto  to  oust  a  corporation  engaged  in 
the  manufacture  of  oleomargarine  from  the  ex- 
ercise of  its  ri^t  to  be  a  corporation. 

.4.  Where  the  manner  of  conducting  a  basl- 
ness,  which  the  state's  charter  gives  power  to 
a  company  to  conduct  as  a  corporation,  is  in 
disregard  and  defiance  of  the  laws  of  the  state 
relating  to  that  business,  an  abuse  of  the  pow- 
er results,  and  quo  warranto  may  proper^  be 
Invoked  to  stop  the  abuse,  ,  and.  if  the  abuse  be 
flagrant,  to  oust  the  corporation. 

(Syllabus  by  the  Court.) 

Quo  warranto  by  the  state,  on  the  relation 
of  the  attorney  general,  against  the  Capital 
City  Dairy  Company.  Judgment  of  ouster. 

F.  S.  Monnett,  Atty.  Gen.  and  E.  B.  Dillon, 
for  plaintiff.  Thomas  Ewlng  Steele,  for  de- 
fendant 
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SPEAR,  J.  The  defendant  is  an  Ohio  cor- 
ptnatlon,  chartered  June  27,  1893,  and  tiieie- 
granted  the  right,  privilege,  and  franchlw 
of  manntactnring,  Belling,  and  dealing  In  oleo- 
mazarine,  and  the  materials  and  utensils 
enq^oyed  In  tbe  mannAuiture,  storage,  and 
transpntation  thereot,  and  all  tilings  Incident 
tbeieto.  Its  principal  place  of  boalness  Is  Vbe 
clt7  of  Golnmlios.  The  complaint  is  that  the 
defendant  has  otmUnnoiiBly  since  ahont  tbe 
Ume  M  Its  creation  offended  against  the  laws 
(tf  Hie  state,  mlsnsed  Its  corporate  authority, 
ftancfalses.  and  i^viteges,  and  assmned  tian- 
dilsea  and  prlvllegea  not  granted  to  It,  and 
has  asBiimed  and  ezerdsed  rights,  privileges, 
and  francWsea  ^ecdally  Inhibited  by  law.  In 
these  partlcidara,  to  wit:  (1)  It  bas  manu- 
factnred  and  sold  an  article  in  Imitation  and 
aemUance  of  natural  batter,  which  article 
was  made  o£  animal  and  vegetable  crils  and 
componnda  with  milk  or  cream,  or  both, 
wbidi  waa  not  In  separate  and  distinct  form, 
and  In  sucdi  manner  as  would  advise  consnm- 
en  of  Its  real  chaiactw,  and  waa  not  fzee 
twm  Glaring  matter  or  oUbet  ingredients 
cansfaiK  it  to  look  Uke  and  Appeax  to  be  bat- 
tor,  wbldi  said  article  was  not  bntter,  bnt 
was  an,  article  made  In  Imitation  and  sem- 
blance thereof.  It  has  manufactnred,  and 
has  offered  and  exposed  for  sale,  and  has  sold 
and  delivered,  and  held  In  its  possession  with 
Intent  to  sell  and  deliver,  in  qaantltlea  from 
10,000  to  2(K000  pounds  dally,  olOMuaigarine, 
containing  colt^ng  matter,  namely,  annatto, 
and  other  coloring  matter  to  rdator  unknown. 
(Si  It  has  manofactnred  and  sold  a  sobstance 
purporting  and  appearing  to  be  bntter,  and 
having  the  semblance  of  butter,  but  which  was 
not  buttor,  but  was  oleomargarine;  and  the 
parcels  and  rolla  thereof  were  not  distinctly 
and  durably  stamped  or  painted  or  marked  In 
the  true  name  thereof.  In  ordinary,  bold-face 
capital  letters.  4.  It  has  refused  and  stai  re- 
fosea  to  deliver  and  furnish  to  the  duly  ap- 
pointed, qualified,  and  acting  Inspector  and 
agent  of  the  dairy  and  f6od  commissioner  of 
the  state  any  sample  or  quantity  of  oleomar* 
garlne  manufactured  by  it,  although  duly  de- 
manded by  him,  and  the  value  of  the  same  for 
a  10-pound  package  thereof  or  any  other  rea- 
sonable quantity  thereof,  was  tendered  It  for 
the  analysis  tiiereof,  and  has  refused  and  stin 
refuses  to  penult  said  inspector  and  agent 
to  enter  its  factory  for  any  purpose  whatso- 
ever, and  has  refused  and  still  refuses  to  per- 
mit him  to  examine  or  cause  to  be  examined 
any  of  the  products  manufactured  by  It  And, 
further,  that  all  of  said  vlolaUms  <a  law 
have  been  made  and  done  by  the  defendant 
with  full  knowledge  of  the  said  violations, 
and  for  the  expressed  purpose  and  Intent  of 
violating  and  evading  said  laws,  for  the  pur- 
pose of  deceiving  the  people  of  this  and  other 
states  as  to  the  real  character  of  its  said 
product,  contrary  to  the  act-  of  March  7,  1890, 
entitled  "An  act  to  [vevent  deception  in  the 
■ale  ot  dairy  products  and  preserve  the  pub* 
lie  health."   Evidence  in  support  of  these 


charges  was  Introduced  on  the  part  of  the 
state.  No  evidence  was  offered  hy  defend- 
ant Without  going  into  detail,  It  is  suffl: 
dent  to  say  that  the  evld«ice  compels  the 
otmclusifm  that  the  acts  charged  have  been 
committed  br  defendant,  and  that  ibeir  fre- 
quency, and  the  conduct  of  the  officers  of  the 
department  in  rdatlon  thereto,  warrant  the 
further  cmclusion  that  the  acts  were  com- 
mitted willfnlly,  and  with  the  Intent  to  dls- 
r^:ard  the  pro^simis  of  statnte,  and  to  defy 
the  t^cers  of  the  state  whose  specific  duty  It 
is  to  enforce  tbe  law  in  tUs  behalf,  so  that 
the  natural  results  of  all  such  acta  are  pre- 
sumed to  have  been  Intended.  Objection  is 
offered  to  the  competoiey  of  testimony 
as  to  acts  of  the  defendant  since  the  com- 
mencement of  this  proceeding.  But  Inas- 
much as  the  matter  of  final  judgment  de- 
pends somewhat  upm  the  discretion  of  the 
court,  we  regard  this  evidence  competent  as 
bearing  upon  the  animas,  purpose,  knowl- 
edge,  and  intent  of  tbe  defendant  and  as  cal- 
culated to  aid  the  court  In  the  exercise  of  a 
proper  discretion  respecting  the  cAiantetn  of 
the  Judgment  to  be  entered. 

The  defense  offered  Is  twofold.  First  that 
the  acts,  a  violation  of  which  Is  charged,  are 
unconstttotlaaal,  as  being  an  arUtiary  and 
nnanthorlzed  attempt  to  interfere  with  the 
natural  right  to  conduct  a  legitimate  business, 
which  is  heneflclal  to  the  public,  as  well  as 
pn^table  to  Its  promoters;  and,  second,  that 
this  proceeding  cannot  be  miUntalned,  be- 
cause, if  the  laws  referred  to  be  valid,  their 
violation  la  punlshaUe  In  a  criminal  proceed- 
ing, and  a  definite,  adequate,  penal  sentence 
may  follow  a  conviction  in  such  proceeding. 
And,  besides,  tbe  right  to  manufacture  and 
vend  oleomargarine  Is  not  a  franchise,  and 
its  abuse,  should  tbe  same  be  shown,  is  not 
the  abuse  or  misuse  of  a  firanchlse,  and  not 
tbe  proper  subject  of  a  quo  warranto  proceed- 
ing; hence  relator  has  mistaken  bis  remedy, 
and  his  petition  should  be  dismissed. 

Tbe  statutes  claimed  to  have  been  violated 
are  the  act  of  March  7, 1800,  entitled  **An  act 
to  indent  deception  In  the  sale  of  dairy  prod- 
ucts and  to  preserve  the  public  health,"  an- 
notated In  Bates*  Statutes  as  sectltms  4200- 
18,  14,  by  which  It  Is  provided  that: 

"Sec.  4200-18.  No  person  by  himself  or  bis 
agent  or  his  emplt^  shall  render  or  manu- 
facture for  sale  out  of  any  animal  or  veg- 
etable oils,  not  produced  from  unadulterated 
milk  or  cream  from  the  same,  any  artjcle  in 
imitation  or  semblai  ?  of  natural  butter  or 
cheese,  produced  from  pure  unadulterated 
milk  or  cream  fnun  the  same,  nor  compound 
with  or  add  to  milk,  cream  or  butter,-  any 
adds  or  other  deleterious  substance,  or  ani- 
mal fats,  or  animal  or  vegetable  oils  not  pro- 
duced from  milk  or  cream,  so  as  to  produce 
any  article  or  substance  or  any  human  food 
In  Imitation  or  semblance  of  natural  butter 
or  cheese,  nor  shall  sell,  keep  for  sale,  or 
offer  tot  sale,  any  article,  substance,  or  com- 
pound made,  manufactnred  or  produced  In 
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violation  ot  the  proTlsloDS  of  this  section 
whether  such  article,  substance  or  compound 
shall  be  made  or  produced  In  this  state  or 
dsewhere. 

"Sec.  4200-14.  For  the  pnrpoae  of  this  act, 
the  terms  'natural  butter  and  <Aeese,'  "nat- 
ural butter  or  cheese  produced  from  pure  un- 
adulterated milk  or  cream  from  the  same, 
butter  and  cheese,  made  from  unadultM^ted 
milk  or  cream,  butter  or  cheese,  the  product 
of  the  dairy,'  and  butter  or  cheese  shall  be 
understood  to  mean  the  products  usually 
known  by  the  terms  butter  and  cheese  and 
which  butter  la  manufactured  ezclusively 
from  pure  milk  or  cream  or  both,  with  salt 
and  with  or  without  any  harmless  coloring 
matter,  and  which  cheese  is  manufactured  ex- 
clusively from  pure  milk  or  cream  or  both, 
with  salt  and  rennet  and  with  or  without  any 
harmless  coloring  matter  or  sage.  It  la  fur- 
ther provided  that  nothing  In  this  act  shall 
be  construed  to  prt^lblt  the  manufacture  or 
sale  of  oleomargarine  in  a  separate  and  dis- 
tinct form  and  In  such  manner  as  will  advise 
the  consumer  of  Its  real  character,  free  from 
any  coloring  matter,  or  other  Ingredient  caus- 
li^  It  to  look  like  or  to  appear  to  be  butter, 
as  above  defined." 

Also,  the  act  of  May  16,  1684.  having  a 
like  title  (now  section  4200-16).  which  reads: 
**No  person  shall  manufacture,  offer  or  expose 
for  sale,  sell  or  deliver,  or  have  in  his  pos- 
session with  Intent  to  sell  or  deliver,  anv 
oleomargarine  which  contains  any  metbly 
(methyl]  orange,  batter  yellow,  annatto,  ana- 
line  dye,  or  any  other  coloring  matter."  Also, 
the  first  section  (rf  the  act  of  May  17,  1886, 
as  amended  March  21,  1887,  entitled  "An 
act  •  •  •  to  prevent  adulteration  and 
deception  in  the  sale  of  dairy  products"  (now 
section  4200-30),  which  provides  "that  no 
person  Bhall  sell,  expose  or  offer  for  sale  or 
exchange,  any  anbstance  purporting,  appear- 
ing, or  represented  to  be  butter  or  cheese,  or 
having  the  semUance  Qf  either  butter  or 
cheese,  which  substance  Is  not  made  wholly 
from  pure  milk  or  cream,  salt  and  harmless 
coloring  matter,  unless  it  Is  done  under  Its 
true  name,  and  each  vessel,  package,  roll  or 
parcel  of  such  substance  has  distinctly  and 
durably  pointed,  stamped,  stenciled  or  marked 
thereon,  the  true  name  of  such  substance  In 
ordinary  bold-faced  capital  letters  not  less 
than  flve-llne  pica  in  size  and  also  the  name 
of  each  article  or  Ingredient  used  or  entering 
Into  the  composition  of  such  substance  in 
ordinary  bold-faced  letters  not  [less]  than  pica 
In  size,  or  sell  or  dispose  of  in  any  manner 
to  another,  any  such  substance  without  de- 
livering with  each  amount  sold  or  disposed 
of,  a  label  on  which  Is  plainly  or  legibly 
printed  In  ordinary  bold-faced  capital  letters 
not  less  than  five  line  pica  In  siae,  the  true 
name  of  such  substance,  and  also  the  name 
of  such  articles  used  and  entering  Into  the 
composition  of  such  substance  in  ordinary 
bold-faced  letters,  not  less  than  pica  in  size, 
If  the  same  be  not  made  wholly  from  pare 


milk  or  cream,  salt  and  harmless  coloring 
matter,  and  the  words  'Butter,*  'Oreamery* 
or  *Dalry,*  or  any  word  or  combination  of 
words  embracing  the  same  shall  not  be  placed 
oD  any  vessel,  package,  roll,  fse  parcel  con- 
taining any  Imltatitm  dairy  product  or  sub- 
stance not  made  wholly  from  pore  milk  or 
cream,  salt  and  harmless  coloring  matter." 
Also,  section  4  of  the  act  ot  March  20.  1884, 
entitled  "An  act  to  provide  against  the  adul- 
teration of  food  and  drugs"  (now  section 
4200-7),  which  provides  that  "every  person, 
manufacturing,  offering  or  exposing  for  sale, 
or  delivering  to  a  purchaser  any  drag  or  ar^ 
tide  of  food  Included  in  the  provisions  of  this 
act,  shall  furnish  to  any  person  Interested  or 
demanding  the  same,  who  shall  apply  to  him 
for  the  purpose,  and  shall  tender  him  the 
value  of  the  same,  a  sample  sufficient  for  the 
analysis  of  any  such  drug  or  artide  ot  food 
which  is  In  his  possessitnL" 

It  is  not  Intended  here  to  enter  Into  a  gen- 
eral dissertation  respecting  the  origin  or 
method  of  manufacture  of  oleomargarine,  or 
Its  usefulness  or  healthfolness,  when  manu- 
factured of  pure  and  clean  matnials,  and 
in  a  cleanly  and  wholesome  manner.  It  is 
sufficient  to  say  that  it  Is  not,  within  the 
meaning  of  these  acts,  butter,  when  made  la 
any  manner  and  of  any  Ingredients;  that  In 
Us  natural  state  it  Is  nearly  white  In  color, 
while  butter  In  Its  natural  state  Is  genially 
(although  not  always)  yellow,  but  oleomar- 
garine, when  colored,  can  be  made  and  is 
made  to  so  nearly  resemble  butter  as  to  be 
easily,  and,  when  not  distinctly  marked,  usu- 
ally, mistaken  for  It,  and  that  It  may  be  and 
often  la  manufactured  from  such  material 
and  in  such  manner  as  to  be  deleterious  to 
health.  With  this  general  statement,  we  pro- 
ceed to  consider  seriatim  the  objections  and 
defenses  before  stated. 

1.  The  constitutionality  of  the  several  acta: 
What  is  their  purpose  and  scope?  At  the 
outset  It  should  be  understood  that  the  stat- 
utes do  not  undertake  to  prohibit  the  manu- 
facture or  sale  of  oleomargarine.  On  the 
other  hand,  their  expressed  purpose,  gath- 
ered from  text  and  title  as  well,  la  to  regu- 
late Its  manufacture  and  sale.  In  substance, 
they  proTlde  that  no  one  shall  manufacture 
for  sale  any  artlde  In  Imitation  of  batter, 
or  any  compound  or  substance  or  any  hu- 
man food  in  imitation  or  semblance  of  nat- 
ural butter,  which  Is  not  pore  butter;  that 
no  one  shall  manufacture  or  offer  or  ex- 
pose to  sale  any  oleomargarine  which  con- 
tains any  coloring  matter;  that  no  one  shall 
sell  any  substance  purporting,  appearing,  or 
represented  to  be  butter,  or  having  a  sem- 
blance of  butter,  imless  it  he  under  its  true 
name,  and  with  proper  mark  designating 
such  name;  and  that  all  persons  dealing 
in  food  shall,  nptm  proper  application  and 
tender  of  price,  furnish  a  sample  suitable  for 
analysis.  Construed  with  that  part  of  sec- 
Uon  2  of  the  act  of  March  7,  1890,  which 
provides  that  oleomargarine  may  be  manu- 


Digitized  by  Google 


Ohio) 


STATE  T.  CAPITAL  CITT  DAIRY  CO. 


65 


fketnred  "In  a  separate  and  distinct  form, 
and  In  Boeh  manner  as  will  advtae  the  ooa- 
snmer  of  Its  real  character,  tree  from  any 
coloring  matter  or  other  Ingredient,  causing 
It  to  look  like,  or  appear  to  he  butter,"  it  be* 
comes  entirely  manifest  that  tbld  teglsla* 
tlon  li  r^nlatlmi,  not  prohibition,  bo  that  we 
may  leare  out  of  conatderatlon  that  portion 
oC  the  argument  whteh  seeka  to  establish  on 
the  erne  hand,  and  deny  on  tiie  other,  a  right 
In  the  state  to  directly  prohibit  ItB  Bale,  or 
legislate  so  as  to  reach  that  reanlt  by  indl- 
rectkMO.  The  question,  tberefwe.  Is,  do  the 
aectlfms  of  tte  statute  quoted,  or  any  of 
tbem.  violate  oar  bill  of  rights,  which  gnar- 
anttos  the  rli^t  of  acquiring  and  protecting 
pn^nty,  or  do  ttisy  In  any  way  violate  the 
couatltittion,  as  being  sobverslTe  of  the  con- 
stitntional  rl|^t  to  liberty  and  the  enjoy- 
ment of  vieopertyl  In  othw  words.  Is  it 
witlilln  the  leglalatlTe  competency  to  estab- 
lish regulations  for  the  prevention  of  fraud 
and  deceit  in  the  sale  of  articles  of  food? 
We  are  of  opinion  that  the  question  Is  not 
an  open  one  In  Ohla  This  court  has  held 
again  and  again  that  the  police  power  of 
the  state  Is  properly  exercised  in  the  protec- 
tion of  the  people  In  all  matters  concerning 
'  their  health,  and  that  It  Is  within  the  scope 
of  this  power  to  regulate  the  manufacture 
and  sale  of  articles  of  food,  even  though  the 
right  to  so  manufacture  and  sell  Is  a  nat- 
ural right  guarantied  by  the  constitution. 
Conceding  that  where  the  pursuit  rests  upon 
oatnral  right,  and  the  product  is  not  harm- 
ful, this  power  may  not  be  exercised  In  a 
way  which  will  result  practically  In  Inhibi- 
tion, though  under  the  guise  of  regulation, 
and  in  fostering  the  Interests  of  a  rival  prod- 
uct, yet  where  the  manufacture  Is  conduct- 
ed In  such  way  as  Is  calculated  to  decelve,-- 
lead  the  buyer  to  suppose  he  la  purchasing 
an  article  of  food  which  Is  everywhere  rec- 
ognized as  wholesome,— and  especially  where 
&e  article  sought  to  be  regulated  may  easily 
be  manufactured  so  as  to  be  harmful,  and 
thus  result  In  fraud  upon  and  Injury  to  the 
public  the  police  power  is  properly  exercised 
In  the  regnlatlon  ot  the  manufacture  and  sale 
of  such  article  by  such  requirements  as  will 
tend  to  Insure  the  public  against  fraud  and 
injury.  Its  proi>er  dlsposltlw  Is  not  forbid- 
den. As  stated  In  Jordan  v.  Overseers,  4 
Olilo,  '295,  the  owner  "has  power  to  mortgage 
the  property  or  give  direction  to  his  labors  at 
his  pleasure,  subject  only  to  the  paramount 
claims  of  society,  which  require  tliat  his  en- 
joyment may  be  modified  by  the  exigencies 
of  the  community  to  which  be  belongs,  and 
regulated  by  laws  which  render  it  subserv- 
ient to  the  general  welfare."  These  several 
statutes,  framed  to  accomplish  this  end,  en- 
tail no  particular  hardship,  are  reasonable 
In  their  requirements,  and  do  n<^  contravene 
any  section  of  the  constitution.  Nor  is  there 
any  question  whatever  In  regard  to  the  pow- 
er of  the  state  to  compel  a  sample  tor  analysis 
of  any  article  of  food.   It  would  be  a  waste 


of  space  to  argue  the  natter.  We  ludd  Oat 
In  ttiat  particular,  also,  the  statute  la  rea- 
sonable and  ivst  Jordan  r.  Overseers,  su* 
pni:  State  v.  Boedy.  S7  Ohio  St.  221,  48  X. 
S.  944.  Oilier  authwlties  covering  Uie  ques- 
tion are  abundant,  but  it  Is  not  necessary  to 
refer  to  them  here.  They  wUl  be  found  cited 
in  the  brieCs  of  connsel.  Bowever,  we  call 
attention  to  a  recent  utterance  of  the  su- 
iweme  court  of  the  United  States  In  Ound- 
ling  V.  Ci^  of  Ctaleago,  20  Sop.  Ot  633.  Adv. 
B.  n.  S.  683.  44  Hd.  — ,  vhich  involved 
the  right  of  the  city  to  forbid  the  sale  of 
cigarettes  without  a  license  (oplnhm  by  Hr. 
Justice  Fecktaam):  'Tlegulatlo&s  respecting 
the  pursuit  of  a  lawful  tmde  or  boshiess  are 
Qt  very  frequent  occurrence  In  the  various 
cities  of  the  country,  and  what  such  regula- 
tions shall  be,  and  to  what  particular  trade, 
ImslneBs.  or  occupation  they  shall  ai«ly,  are 
qnestlona  for  the  state  to  determine,  and 
their  determination  comes  within  the  proper 
exeidse  of  the  police  power  by  the  state; 
and  unless  the  reguUtlons  are  so  utterly  un- 
reasonable and  extravagant  In  their  nature 
and  purpose  that  the  property  and  perstMial 
rights  of  citizens  are  unnecessarily,  and  in  a 
manner  wholly  arbitrary,  Interfered  with  or 
destroyed  without  doe  process  of  law,  they 
do  not  extend  beyond  the  power  of  the  state 
to  pass,  and  they  form  no  subject  for  federal 
interference.  It  is  not  a  valid  objectton  to 
the  ordinance  that  it  partakes  of  both  the 
character  of  a  tegolatlon,  and  also  that  of  an 
excise  or  privilege  tax.  *  *  *  80  long  as 
the  stete  law  authorizes  both  regulation  and 
taxation.  It  is  enough,  and  the  oaforcement 
of  the  ordinance  violate  no  provision  of  the 
federal  constitution." 

2.  The  remedy  by  criminal  prosecution:  It 
Is  enough  to  say  of  ttiis  objection  that  the 
remedy  is  not  adequate.  The  object  of  the 
statute  Is  to  protect  the  public.  In  the  na- 
ture ot  things,  a  small  fine  is  not  a  sufficient 
deterrent  to  accomplish  the  desired  end,  es- 
pecially in  the  case  of  a  company  possessed 
of  ample  means  and  conducting  a  large  busi- 
ness. The  (Jifference  iMtween  the  price  at 
which  butter  may  be  manufactured  and  sold, 
and  tbat  at  which  oleomargatlne  may  be  af- 
forded, is  so  large  that  the  temptation  to  Im- 
pose upon  the  public  is  too  great  to  be  re- 
sisted. In  addition  to  this,  there  are  prac- 
tical difficulties  in.  obtelning  convictions, 
which  the  experience  of  the  dairy  and  food 
commissioner,  as  shown  by  his  report  (a  pub- 
lic document),  fuUy  attests.  Rex  v.  Severn 
&  W.  By.  Co.,  2  Bam.  &  Aid.  646;  People 
V.  Stete  Auditors,  42  Mich.  422,  4  N.  W.  274. 

3.  The  right  to  manufacture  and  sell  oleo- 
margarine Is  not  a  franchise,  and  hence  the 
proceeding  <tf  quo  warranto  not  a  proper 
remedy:  It  would  seem  a  sufficient  answer 
to  this  proposition  to  say  tbat,  if  It  be  true, 
then  the  defendant  has  no  franchise  what- 
ever. Its  charter  (the  certificate  of  the  sec- 
retery  of  stete)  ^ves  It  "the  right,  privi- 
lege, and  franchise  ot  manufacturing;  selling, 
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and  dealing  In  oleomargarine,"  etc.  This  au- 
thority carries  the  implication  that  the  buel- 
ness  must  be  conducted  In  conformity  to  the 
laws  of  the  state.  It  could  not  have  been  the 
intent  of  the  general  assembly.  In  enacting 
laws  permitting  the  formation  of  corporations, 
to  give  them  power  to  override  the  state,  al- 
though the  conduct  of  the  officers  of  the  de- 
fendant would  seem  to  imply  that  they  have 
entertained  a  different  opinion.  The  time 
baa  not  yet  arlved  when  the  created  Is  greater 
than  the  creator,  and  It  stiU  remains  thf 
duty  of  the  courts  to  perform  their  t^ce 
in  the  enforcement  of  the  laws,  no  matter 
how  ingenious  the  pretexts  for  their  viola- 
tion may  be,  nor  the  power  of  the  Tl<totors  in 
the  commercial  world. 

In  order  to  avoid  mlsunderstandhig,  It  may 
be  well  to  here  repeat  what  substantially  ep- 
p^rs  elsewhere,— that  there  Is  no  Inhibition, 
under  the  laws  of  Ohio,  of  the  manufacture 
or  sale  of  oleomargarine.  The  requisite  sim- 
ply Is  that  It  shall  purport  to  be  what  it  real- 
ly is,  and  shall  not  be  so  manufactured  and 
put  up  as  to  deceive  the  consumer.  Section 
4200-14,  Bates'  Ann.  St,  distinctly  provides 
"that  nothing  In  this  act  shall  be  construed 
to  prohibit  the  manufacture  or  sale  of  oleo- 
mai^arlne,  In  a  separate  and  distinct  form, 
and  In  such  manner  as  will  advise  the  con- 
sumer of  Its  real  character.  •  •  *"  In 
the  present  case  the  acts  of  the  defendant 
liave  been  persistent,  defiant,  and  flagrant, 
and  no  other  course  Is  left  to  the  court  than 
to  enter  a  judgment  of  ouster,  and  to  ap- 
point trustees  to  wind  up  the  business  of  the 
concern.  Judgment  accordingly. 


(62  Oblo  St.  S8S) 
UNION  CENT.  LIFE  INS.  CO.  v.  BOXER. 
(Supreme  Court  of  Ohio.    April  10,  1900.) 

I/IFB  INSORANCEJ-INSURANCB  PAYABLE  AFT- 
ER TERM  OP  YEARS— PREMIUM  NOTE  WITH 
FORFEITURE  CLAUSE— WIFE'S  INTEREST  IN 
THE  INSURANCE— CONDITIONS  IN  POLICY- 
LOANS— DEFAULT  OP  PREMIUMS. 

1.  Where  a  husband  procures  insurance  on 
hia  life,  payable  to  himself  after  a  term  of 
years,  If  he  shall  live  so  long,  anct,  if  not,  then 
to  his  wife  at  hia  death,  and,  after  paying  pre- 
miuma  for  some  rears,  gives  a  premium  note, 
which  has  a  forfeiture  clause  therein  more  oner- 
ous, as  against  the  interests  of  the  wife,  than 
the  forfeiture  clause  in  the  policy,  sucn  for- 
feiture clause  in  the  note  wul  not  avail  the 
insurance  company,  as  against  the  wife,  un- 
less she -assents  thereto. 

2.  Where  a  condition  in  a  life  insnrasca 
policy  is  to  the  effect  that  "in  case  of  default 
for  nonpayment  of  premium  after  three  years, 
and  no  legal  surrender  having  been  made,  the 
insured  having  paid  at  maturity  all  notes  given 
for  ppemium,  then  this  policy  shall,  withot^t  sur- 
render, but  upon  payment  of  all  outstanding 
premium  notes,  become  a  paid-up  term  policy, 
without  change  of  terms  or  conditions?'  the 
payment  of  all  outstanding  premium  notes, 
though  given  after  three  annual  premiums  had 
been  paid,  is  a  condition  precedent  to  such  poli- 
cy becoming  a  paid-up  term  policy. 

3.  Where  a  policy  of  life  insurance  is  issned 
and  accepted  upon  the  conditions  and  agree- 
ments contained  therein,  such  conditions  and 
agreements  form  the  contract  between  the  par- 


ties, and  will  not  be  varied  or  controlled  by  the 
subsequent  course  of  dealing  between  theio,  in 
the  absence  of  fraud  or  had  faith. 

4.  Where  it  is  provided  in  a  life  insurance; 
policy  that  the  company  will  loan  to  the  in- 
sured on  such  policy,  as  collateral  security,  cer- 
tain sums  of  money,  graded  as  to  amount  by 
the  number  of  annual  cash  premiums  paid,  the 
insured  Is  not  entitled  to  such  loan  after  he  is 
in  default  in  the  payment  of  a  premium  or  pre- 
mium note,  when  such  default  works  a  fort^- 
ture  of  the  policy  by  its  terms  and  conditions, 
unless  such  defanlt  Is  waived  by  the  company. 

Alinshall  and  Williams,  JJ.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Stark  county. 

Action  by  Mrs.  B.  P.  Buxer  against  the 
Union  Central  Life  Insurance  Company.  A 
Judgment  for  plaintiff  was  affirmed  in  the 
circuit  court,  and  defradant  brings  emur.  Re- 
versed. 

Benjamin  F.  Buxer  rec^ved  from  the  plain- 
tiff In  error  a  life  insurance  policy  on  his  own 
life  for  $1,0(K),  payable  to  himself  at  a  period 
in  the  future,  to  l>e  aetermlned  by  the  premi- 
ums paid  and  accrued  profits,  after  deductinK 
losses,  if  he  should  then  be  alive,  and,  la  case 
of  his  death  before  that  time,  the  amonnt  to 
be  paid  to  his  wife,  the  defendant  In  error. 
The  premium  was  $38.33,  to  be  paid  on  or . 
before  the  15th  day  of  August  In  every  year 
during  the  term  of  20  years,  and  the  policy 
provided  that  the  insurance  was  made  upon 
the  consideration  of  the  payment  of  said 
premium,  "and  of  the  payment,  when  due,  of 
any  and  all  notes  given  for  premiums,  or 
parts  of  same.'*  The  policy  contained  the 
following  conditions:  "After  three  years'  pre- 
miums have  been  paid,  except  In  case  of  fail- 
nre  to  pay  at  maturity  a  premium  note,  the 
company  will,  upon  legal  surrender  of  this 
contract  while  in  force,  and  the  payment  of 
all  outstanding  premium  notes,  Issue  a  paid- 
up,  nonpartlclpating  life  policy  for  the  amount 
named  in  table  A,  on  the  following  page.  In 
case  of  default  for  aoni»yment  of  premium 
after  three  years,  and  no  legal  surrender  hav- 
ing been  made,  the  Insured  having  paid  at 
maturity  all  notes  given  for  premiom,  then 
this  policy  shall,  without  surrender,  but  upon 
payment  of  all  outstanding  premium  notes, 
become  a  paid-up  term  policy,  without  change 
of  terms  or  conditions,  except  as  to  the  pay- 
ment of  premiums  and  participation  in  profits, 
and  continue  in  force  for  such  time  as  one 
annual  premium  on  tills  policy  Is  contained 
In  Its  reserve  value  according  to  the  Ameri- 
can four  per  cent  table  of  mortality,  at  the 
end  of  which  time  this  contract  shall  cease. 
If  the  Insured  shall  die  while  the  said  term 
policy  Is  In  force,  the  amount  Of  forebome 
premiums,  with  interest  at  six  per  cent.,  shall 
be  deducted  from  the  sum  insured.  (1)  This 
policy  shall  not  be  valid  or  binding  until  the 
first  premium  is  paid  to  the  company  or  tta 
authorized  agent,  and  the  receipt  hereto  at- 
tached countersigned  by  the  company's  agent 
and  dellrered  during  the  lifetime  of  the  In- 
sured; and  all  premiums,  or  notes  or  interest 
upon  notes  gtfen  the  company  for  pi-emlums. 
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shall  be  paid  on  or  before  the  days  upon  wblch 
thej  become  due,  at  the  company's  office,  iu 
:be  city  of  Clnclunati,  or  to  the  authorized 
ag&it  of  the  company —be  producing  a  re- 
ceipt therefor,  signed  by  the  president,  vice 
president,  or  secretary."  "(6)  Upon  the  vio- 
lation of  any  of  the  foregoing  conditions,  this 
policy  shall  be  null  and  void,  without  action 
on  tbe  part  of  the  company,  or  notice  to  the 
insured  or  beneficiary;  and  all  payments  made 
bere<Hi  and  all  accrued  surplus  or  profits  shall 
be  forfeited  to  the  company,  excepting  as  pro- 
vided in  the  foregoing  fifth  paragraph."  "(8) 
After  three  years  from  the  date  of  tbls  policy, 
it  shall  be  incontestable  for  any  cause,  except- 
ing the  violation  of  the  above  conditions  re- 
garding the  occupation  of  the  insured,  his  be- 
coming a  drunkard  or  having  delirium  tre- 
mens, nonpayment  of  premium,  or  of  notes 
given  for  same,  or  interest  thereon,  and  mia- 
statements  as  to  age."  The  policy  states  that 
it  is  Issued  and  accepted  npon  the  conditions 
and  agreements  therein.  The  premiums  were 
paid,  either  in  cash  or  by  note,  to  August  1&, 
1S£>4;  and  a  note  was  given  for  tbe  premium 
wblch  became  payable  August  15,  18d^  at 
three  months,  wblch  note  was  not  paid  at 
maturity,  and  was  renewed  so  as  to  become 
due  May  1,  1895,  and  was  not  paid  when  due 
or  at  all;  and  on  September  30, 1895,  tbe  com- 
pany notified  Mr.  Buxer  that  his  policy  had 
lapsed  for  nonpayment  of  said  premium  note. 
He  negotiated  with  the  company  for  a  rein- 
statement of  bis  policy  In  December,  1895, 
but  did  not  succeed,  and  he  died  May  6, 
1^6,  leaving  his  widow,  the  plalntifl:  in  er- 
ror, surviving  bim.  Tbe  premium  note  which 
became  due  May  1, 1895,  and  for  the  nonpay- 
ment of  which  the  company  declared  tbe  poli- 
cy lapsed,  contained  tbe  following  conditions: 
''Said  policy,  including  all  conditions  therein 
for  surrender,  or  continuance  as  a  paid-up 
term  policy,  shall,  without  notice  to  any  party 
or  parties  interested  therein,  be  null  and  void 
on  tbe  failure  to  pap  this  note  at  maturity, 
with  Interest  at  eight  per  cent,  per  annum, 
payable  annually."  That  note  was  not  sign 
ed  by  the  wife,  and  she  did  not  know  that  It 
bad  been  given. 

Tbe  company  regarded  the  policy  lapsed, 
and  waived  proofs  of  loss,  and  refused  pay- 
ment Thereupon  the  widow  began  her  ac- 
tion In  tbe  court  of  common  pleas  against  the 
company,  and  properly  pleaded  the  policy, 
its  terms  and  conditions,  and  annexed  a  copy 
as  an  exhibit.  She  averred  that  "said  policy 
of  Insurance  contained  a  provision  to  the 
effect  that  all  premiums,  or  notes  or  inter- 
est upon  notes  given  to  the  comjuny  for  pre- 
miums, should  be  paid  at  the  company's 
office.  In  tbe  city  of  Cincinnati,  or  to  tiie  au* 
tborlzed  agent  of  tbe  company."  She  fur- 
ther averred  that  "said  policy  of  Insurance 
contained  a  provision  to  the  effect  that  if  any 
premium  or  premiums,  or  premium  note,  or 
notes  or  interest  upon  notes  given  to  the 
company  for  pi-emiums,  shall  not  be  paid 
at  maturity,  said  policy  should  be  null  and 


void.*'  She  averred  that  all  premiums  and 
premium  notes  had  been  paid,  except  the 
note  which  became  due  May  1,  1895  (being 
tor  the  premium  which  was  payable  August 
15,  1894);  and  she  pleaded  In  excuse  for 
tbe  nonpayment  of  that  note  that  It  was  tbe 
custom  of  tbe  company  to  collect  ail  pre- 
miums and  notes  through  agents,  who  would 
notify  the  insured  that  his  premium  or  note 
was  about  due,  and  then  make  demand  of 
payment  at  tbe  proper  time,  and  give  a  re- 
ceipt signed  by  the  officers  of  the  company, 
and  that  in  this  Instance  no  notice  was  given 
and  no  demand  made,  and  that  thereby  the 
company  waived  the  prompt  payment  of  the 
note  in  question,  ^e  further  averred  that 
other  payments  of  premium  and  notes  were 
received  by  the  company  after  the  same  were 
due,  and  that  thereby,  and  by  the  course  of 
dealing,  he  was  induced  to  believe  that 
prompt  payment  would  not  be  required  In 
order  to  retain  his  policy  in  force.  The  con- 
dition in  said  policy  as  to  term  Insurance 
is  fully  pleaded,  and  the  benefit  thereof  in- 
voked, in  tbe  petition.  Tbe  answer  of  the 
company  admits  the  allegations  of  facts  In 
the  petition,  but  denies  the  waiver  and  de- 
ductions attempted  to  be  drawn  from  the 
course  of  dealing,  and  pleads  the  conditions 
of  the  policy  and  note  above  shown,  and  the 
nonpayment  of  said  premium  note,  and  avers 
that  said  policy  lapsed  for  non[>ayment  of 
said  note,  and  that  it  was  canceled  on  the 
books  of  the  company  In  September,  1895, 
and  tbe  Insured  duly  notified  thereof.  The 
answer  also  contains  the  following:  'T^- 
fendant  admits  that  said  pohcy  of  insur- 
ance also  contained  a  provision  that,  in  case 
of  default  for  nonpayment  of  premium  after 
three  years,  no  legal  surrender  having  been 
made,  the  Insured  having  paid  at  maturity 
all  notes  given  for  premiums,  then  said  pol- 
icy should,  without  surrender,  upon  payment 
of  outstanding  premium  notes,  become  a  paid- 
up  term  policy,  and  should  continue  in  force 
for  such  time  as  one  annual  premium  there- 
on was  contained  In  its  reserve  value,  ac- 
cording to  the  American  four  per  cent  table 
of  mortality;  that  no  legal  surrender  of  said 
policy-'  bad  been  made;  that  no  other  pre- 
mium note  was  then  outstanding;  and  that 
tbe  reserve  value  ot  said  policy  at  said 
time  would  have  been  more  than  sufficient 
to  continue  said  policy  In  full  force  until 
the  death  of  said  Benjamin  F.  Buxer,  In  the 
manner  and  upon  the  terms  and  conditions 
as  in,  said  policy  provided,  bad  the  same 
not  been  forfeited  for  tbe  nonpayment  of 
said  premium  note."  Tbe  reply  denied  the 
answer,  acept  as  admitted  in  the  petition. 
A  Jury  was  waived,  and  the  cause  submitted 
to  the  court  ninn  the  pleadings  and  evidence 
Tbe  policy  and  notes  given  for  premium 
were  introduced  In  evidence.  There  was  no 
conflict  of  testlmtmy.  Tbe  facts  of  tbe  cas* 
were  admitted.  Even  the  acts  of  Indulgence 
as  to  payments  of  premiums  and  premium 
notes  were  not  contested  by  tbe  company 
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But  the  court  regarded  that  testimony  unim- 
portant, and  tbe  record  shows  that  those 
facts  were  not  considered  In  rendering  the 
Judgment  The  court  of  common  pleas  ren- 
dered Judgment  in  favor  of  the  plaintiff  be- 
low, and  the  circuit  court  afSrmed  the  judg- 
ment. Thereupon  the  Insurance  company 
filed  its  petition  in  error  In  this  court,  seek- 
ing to  reverse  the  Judgments  below. 

Ramsey,  Maxwell  &  Ramsey  and  Day, 
Lynch  &  Day,  for  plaintiff  In  error.  R.  W. 
McCaughey  and  Thayer,  Webber  &  Turner, 
for  defendant  In  error. 

BURKET,  J.  (after  stating  the  facts).  As 
this  policy  was  made  payable  to  the  husband 
at  maturity,  if  then  alive,  and  to  his  wife 
at  hlB  death,  if  he  died  before  its  maturity, 
It  was  to  the  Interest  of  both  to  keep  the 
policy  in  force  by  the  payment  of  the  annual 
premltuns.  either  in  cash  or  by  premium 
note.  Payment  might  be  made  in  cash  or 
by  note,  aa  the  parties  should  determine. 
As  to  his  Interest  In  the  policy,  he  could  give 
a  premium  note  with  a  forfeiture  clause 
broader  and  more  onerous  than  the  forfeiture 
clause  in  the  policy;  but,  as  she  had  a  vest- 
ed lnt«%8t  in  the  policy  In  case  she  survived 
him.  be  could  not  atCect  her  rights  by  giving 
such  a  premium  note  without  her  consent 
While  the  forfeiture  clause  In  the  premium 
note  which  became  due  May  1,  1806,  was 
binding  upon  blm,  It  was  not  blndli^  as  to 
her,  because  she  had  no  knowledge  of  the 
same,  and  did  not  assent  thereto.  When  he 
foond  himself  unable  to  pay  the  premium 
in  cash.  It  was  his  interest  and  duty,  as  well 
to  himself  88  to  hte  wife,  to  keep  tbe  policy 
in  force  by  giving  a  premium  note;  and,  as 
to  falms^,  he  could  insert  such  terms  of 
forfeiture  in  tbe  note  as  he  saw  fit,  but  as 
'  to  ber  Interest,  be  could  not  change  tbe  con- 
tract of  Insurance  without  ber  consent  He 
might  put  an  end  to  tbe  policy,  by  failing  to 
pay  tbe  premium  In  cash  or  note,  or  by  fall- 
ing to  pay  tbe  note  at  Its  maturity;  but  so 
long  as  be  kept  the  policy  aUve,  the  Interest 
ther^n  of  tbe  wife  remained  nncbanged.  un- 
less she  consented  to  a  change.  She  had  the 
rtgbt  to  stand  upon  tbe  terms  and  conditions 
of  tbe  policy,  nncluinged  and  unaffected  by 
any  forfeiture  clause  In  a  premium  note. 
But  while  he  could  not  thus  affect  ber  In- 
terest without  her  consent,  she  was  equally 
bound  wltii  blm  by  tbe  terms  and  nmdltioDS 
of  tbe  policy;  and  she  bad  no  right  to  Insist, 
after  payment  of  three  annual  premiums, 
that  he  should  refuse  to  give  a  premium  note 
to  keep  the  policy  alive  foe  both,  but  let  It 
lapse  as  to  himself,  so  that  she  might  there* 
by  have  the  benefit  of  a  emtlnued  paid-up 
term  policy.  Tbe  Insurance  was  primarily 
Cor  bis  benefit,  as  an  «idowment  and  onb' 
c(Mitlngently  for  ber  beneAt  in  case  be  should 
die  before  Its  maturity.  In  such  cases  be 
may  do  whatever  the  terms  of  the  policy 
antborlxe^  without  coming  In  confllet  with 


the  anth<Hritie8  as  to  tbe  Inability  of  tbe  In- 
sured or  tbe  company  to  change  the  vestecT 
rights  of  the  beneficiary.  He  paid  the  sec- 
ond and  third  annual  premiums  by  givlng- 
a  note  therefor  In  tbe  first  Instance,  and  be 
had  an  equal  right  to  pay  the  fourth  pre- 
mium in  the  same  manner;  but.  If  It  con- 
tained a  broader  forfeiture  clause  than  the- 
terms  of  tbe  policy,  such  clause  would  not 
be  binding  on  the  wife,  without  her  consent. 
The  forfeiture  clause  in  the  premfum  note  In 
this  case,  however,  la  not  broader,  as  to  the 
question  here  involved,  than  the  same  clause 
In  the  policy.  Both  provide.  Id  effect,  that 
upon  failure  to  pay  the  note  given  for  pre- 
mium, at  Its  maturity,  the  policy  shall  be 
null  and  void.  The  forfeiture  clause  In  the 
policy  la,  in  effect  that,  upon  failure  to  pay . 
the  premium,  all  outstanding  premium  notes 
having  been  paid  at  maturity,  the  policy 
shall  become  a  paid-up  term  policy,  but, 
without  the  payment  of  such  notes,  the  poli- 
cy shall  not  become  a  paid-up  term  p<^cy, 
but  shall  be  null  and  void,  without  action  on 
part  of  the  company,  or  notice  to  the  Insured 
or  beneficiary.  The  forfeiture  clause  In  the 
premium  note  in  question  Is  that  "said  policy, 
including  all  c(mdlti<«s  therein  for  surrender 
or  continuance  as  a  paid-up  term  policy, 
shall,  without  notice  to  any  party  or  parties 
Interested  therein,  be  null  and  void  on  tbe 
failure  to  pay  this  note  at  maturity,  with  In- 
terest at  eight  per  cent  per  annum,  payable 
annually."  The  failure  to  pay  a  premium 
note  at  maturity  would  prevent  the  policy 
from  becoming  a  paid-up  term  policy,  under 
tbe  forf^tnre  clause  In  the  policy,  and  tbe 
failure  to  pay  the  premium  note  In  questirai 
at  maturity  made  the  condition  as  to  con- 
tinuance as  a  paid-up  term  policy  null  and 
void;  BO  tbat  tbe  failure  to  pay  the  premi- 
um note  In  question  prevented  the  policy 
from  becoming  a  paid-up  term  policy,  both 
under  tbe  forfeiture  clause  In  the  policy,  and 
under  tbe  same  clause  In  the  note.  The  for- 
future  clause  In  the  note  Is,  therefore,  as  to 
tbe  question  of  the  policy  continuing  as  a 
paid-up  term  policy,  not  broader  or  more 
onerous  than  the  same  clause  In  the  p<^cy; 
failure  to  pay  an  ontstendlng  premium  note 
under  either  clause  preventing  ite  c<mtlnn- 
ance  as  a  paid-up  term  pcdlcy. 

The  plaintiff  below  pleaded  tbe  conditions 
of  tbe  policy  as  to  fwfelture,  tbe  continu- 
ance as  a  paid-up  term  policy;  and  that  tbe 
premium  note  which  became  due  May  1, 
1895,  bad  never  been  paid,  and  sought  to  ex- 
cuse the  nonpaymott  thereof  by  the  course 
of  lenient  dealing,  the  failure  to  give  notice 
and  make  demand  of  payment,  and  the  re- 
fusal of  the  ccnnpany  to  make  a  loan  to  the 
Insured  on  bis  policy  as  collateral.  Tbe  In- 
surance company  In  its  answer  pleaded  and 
relied  upon  both  conditions  of  forfeiture  In 
tbe  policy  and  In  tbe  note,  and  admitted  that 
It  bad  failed  to  ^ve  notice  of  tiie  maturity 
of  tbe  note,  and  failed  to  demand  paymeiit 
thereof,  and  refused  to  make  a  loan  on  tbe 
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p(dIC7.  Tbere  wae  some  testimony  Introdu- 
ced npon  the  trial,  bat  It  did  not  charge  the 
l^ial  effect  of  the  foregtrfng  conceded  focte 
In  the  pleadings.  Tboaa  facta  are  contnri- 
Vag,  and  an  apiMcatlon  of  the  law  to  those 
facta  will  dlapoae  of  the  case. 

Leaving  the  forfeiture  clause  in  tiie  note, 
oat  of  the  qneatlon.  It  la  conceded  that  the 
premium  note  waa  neT«  paid,  and  la  yet 
outstanding,  and  thenfore,  by  the  terms  of 
the  policy,  there  was  nerer  a  continuance  as 
a  paid-up  term  policy,  nntesa  there  la  to  be 
found  aomethlng  In  tb»  transaction  which  Is 
the  eqalralent  of  payment  of  the  note.  Two 
thlnga  are  pleaded  and  relied  npcm  In  that 
connectlMi: 

nrat.  The  pidtcy  ivorlded  that  after  the 
paymrat  of  three  annual  premiums  the  In< 
aured  might  borrow  certain  named  suma  from 
the  company,  graded,  as  to  the  amount,  by 
tbte  number  of  piemlums  paid;  pledging  his 
policy  aa  collateral  security.  The  petition 
aTerred  that  he  relied  upon  this  means  of  ob* 
talnlng  mcmey  with  which  to  pay  bis  pre* 
mlnm,  and  tbat  he  apidled  fdr  a  loan  about 
the  30tb  day  of  May.  1806,  and  was  refused, 
and  that  such  refusal  was  the  cause  of  hla 
taihire  to  pay  the  premium  note.  The  date 
of  the  application  for  a  loan  and  the  refusal 
are  both  admitted  in  the  answer.  The  pre* 
mlnm  note  became  dne  BiUy  1, 1805,  and  was 
not  paid  at  maturity,  and  such  nonpayment 
preraited  the  policy  from  becoming  a  paid* 
up  tarn  policy;  and  an  effort  80  days  there- 
after to  obtatai  a  Unn  was  not  the  equivalent 
at  payment,  especially  whoi  payment  was 
never  made  and  never  tendered.  When  the 
application  tor  a  loan  waa  made,  the  policy 
waa  lapsed  by  its  own  terms,  and  the  com* 
pany  waa  then  under  no  obligation  to  make 
the  loan. 

Second.  The  claim  Is  made  In,  the  petl* 
tkm  that  ttie  company  did  not,  in  Ita  deiOlng 
with  the  buared.  Insist  npon  the  prompt  pay- 
ment of  premiums  and  premium  notes,  and 
gave  no  notice  and  made  no  demand  of  pay- 
ment of  this  note,  as  tM  more  folly  shown  in 
the  statement  ot  facts  above.  WbOe  such  a 
lenient  course  of  dealing  wltti  the  Insured 
might,  under  certain  circumstances,  oitltle  him 
to  further  reaaraable  time  to  make  payment, 
ft  could  not  serve  as  payment  Itself,  or  the 
equivalent  tbocof.  In  this  case  there  was 
nevn  any  payment  of  the  premium  note,  and 
no  tender  tit  payment;  and  therefore  the  pol- 
icy became  null  and  void  by  Ita  own  terms, 
and  the  condition  upon  which  It  might  con- 
tique  aa  a  pald*up  term  policy— the  payment 
of  aB  outstanding  premium  notes— was  never 
complied  with.  In  such  a  case  the  payment 
at  aU  outstanding  premium  notes  Is  a  con- 
dition precedent  to  the  policy  being  c<»itlttned 
as  a  paid-up  term  policy. 

Tin  policy  could  not  be  kept  aUve,  as  a 
cnitlnued  paid-up  term  pidlcy,  under  the  pro- 
TMon  of  the  policy  foIk>wing:  "If  the  Insured 
shall  die  while  said  term  policy  Is  In  frace, 
the  amount  of  forebome  premiums,  with  In- 


terest at  six  per  cent,  shall  be  deducted  from 
the  Bum  Insured."  The  Imured  did  not  die 
while  the  policy  was  In  fwce.  but  long  after 
It  had  lapsed.  It  Is  therefore  dear,  from  the 
conceded  and  admitted  facts,  that  the  policy 
was  not  In  force  at  the  death  ot  tiie  iDsnred. 
and  that  the  plalntirr  below  has  no  cause  of 
actlcoi  against  the  Insurance  company.  Judg- 
ment reversed,  and  Judgment  for  plaintiff  In 
error. 

WILLLkMS  and  MINSHAIX,  JJ.,  ccmcor 
In  the  fii-st  paragraph  of  the  syllabus,  but 
dissent  from  the  remainder  ot  the  Byllabua 
and  the  Judgment. 

MlNSaALL,  3.  (dissenting).  The  policT 
sued  im  In  this  case  vras  -  one  with  many 
features  favorable  to  the  insured  and  the  ben- 
^dary:  (1)  It  insured  the  life  of  the  huS' 
band,  for  the  benefit  (tf  his  wife,  for  the  period 
of  his  natural  life,  in  the  anm  qt  91,000;  (2) 
It  was,  from  its  execution,  a  maturing  **en.- 
dowment  iwllcy**  in  favor  of  the  Inanred,  In  a 
like  sum,  payable  at  20  years  from  Its  date, 
on  the  ctmtlnoed  performance  of  Ita  condi- 
tions; (8)  after  three  yeartf  prantuma  bad 
been  paid,  and  all  notes  for  the  same,  it 
could  be  converted  into  "a  pald-np,  nmpar- 
ticipatlng  life  policy"  for  an  amount  indicated 
in  certain  tables,  upon  the  surrender  of  the 
policy  first  given.  Again,  at  Its  maturity  as 
an  endowment  policy,  the  inured.  Instead 
of  recdving  payment  of  91,000,  coold  qp* 
ply  It  to  the  purchase  of  *'an  annual  Income 
for  life  of  $05.58,**  or  to  the  purchase  of 
paid-up  life  policy*'  of  91,401,  with  participa- 
tion hi  profits,  <m  furnishing  a  aatlsfactory 
medical  examination,  or.  oa  surrendering  the 
policy,  the  company  agreed  that  it  would  <hi 
August  14,  1011,  pay  Id  cash  its  entire  re- 
serve value  and  Its  proportim  of  the  cbm* 
panjr's  profits,  combtaied,  provided  the  policy 
should  not  have  been  previously  determined 
by  lapse  or  death.  It  also  contahied  a  pro- 
vislMi  for  a  "paid-iq)  term  policy"  In  fovor  of 
the  wife,  in  these  words:  "In  caae  <tf  default 
for  nonpayment  of  premium  after  three  years, 
and  no  legal  surrender  having  been,  made, 
the  Imnred  having  paid  at  maturity  al}  notes 
given  for  premium,  then  this  policy  shall, 
without  surroider,  but  opm  payment  of  all 
outstanding  premium  notes,  become  a  pald-np 
term  policy,  without  change  of  terms  or  conr 
dltlMis,  except  as  to  Oie  payment  of  premiums 
and  participation  In  pn^ts,  and  conthiue  In 
force  for  auch  time  aa  one  annual  premium 
on  this  policy  Is  contained  in  Its  reserve  value, 
acconUng  to  the  American  four  pw  cent  table 
of  mortality,  at  the  end  of  which  time  this 
contract  shall  cease.  If  the  inmred  shall  die 
while  the  said  term  policy  Is  In  force,  the 
amount  of  forebome  premiums,  with  interest 
at  si '  per  cent.,  shall  be  deducted  from  the 
sum  Insured."  It  Is  on  this  pro^ilon  In  the 
policy  that  the  plaintiff,  the  wife  of  Uie  In- 
sured, asked  a  recovery,  and  on  which  a  Judg- 
ment was  rendered  In  her  favor,  which  was 
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affirmed  by  the  circuit  coart.  It  is  admitted 
that  all  the  coDdltlons  requisite  to  a  paid-up 
term  policy  bad  on  August  15.  1894,  been 
performed,— all  premiums  to  that  time  bad 
been  paid,  and  there  were  no  outstanding 
notes;  and,  if  nothing  more  had  been  done, 
she  would,  at  the  date  of  her  husband's  death, 
have  been  entitled  to  $1,000,  less  the  amount 
of  forebome  premiums,  with  interest  at  6 
per  cent,  as  the  insured  died  within  the  term 
of  such  paid-up  policy.  This  Is  not  disputed 
by  counsel  for  the  company,  who  has  argued 
the  case  with  much  fairness,  but,  I  think,  on 
a  mistaken  construction  of  the  terms  of  the 
policy.  The  claim  is  that  this  stipulation 
was  modified  by  a  note  given  for  the  premium 
due  August  15, 1891  (premiums  being  due  and 
payable  In  advance),  and  which  note  con- 
tained this  provision:  "Said  policy,  including 
all  conditions  tiiereln  for  surrender  or  ccm- 
tinuance  aa  a  paid-up  term  policy,  shall, 
without  notice  to  any  party  or  parties  in* 
terested  therein,  be  null  and  void  upon  failure 
to  pay  tills  note  at  maturity,  with  Interest  at 
eight  per  cent,  per  annum,  payable  annually. 
In  case  this  note  Is  not  paid  at  maturity,  the 
full  amount  of  premium  shall  be  considered 
earned  as  premium  during  Its  currency,  and 
the  note  payable  without  reviving  the  policy 
or  any  of  its  provisions." 

It  is  admitted  in  the  pleadings  that  the 
wife  was  no  party  to  the  note  containing 
this  provision,  and  that  it  was  given  without 
her  knowledge  or  consent  That  it  material- 
ly varied  the  terms  of  the  policy  aa  to  this 
particular  feature  is  apparent.  It  In  fact 
blotted  out  the  provision  as  to  a  paid-up  term 
policy.  It  Is  claimed,  however,  that  the  hus- 
band had  the  right  to  give  such  a  note,  with- 
out the  assent  of  his  wife,  In  the  Interest  of 
himself,  and  for  the  benefit  of  bis  wife,  as 
the  policy  would  have  been  void  as  to  every* 
thing  secured  by  it,  except  the  paid-up  term, 
unless  he  were  permitted  to  gh'e  a  note  for 
the  premlmn.  The  argument  is  maintained 
with  much  plausibility,  but  It  Is  not  sound. 
Whether  it  would  have  been  to  the  Interest 
of  the  wife,  or  not,  to  surrender  the  advan- 
tage of  a  paid-up  term  policy  for  other  possi- 
ble advantages  that  might  result  from  giving 
a  note.  Is  immaterial.  She  could  not  as  we 
shall  presently  see,  be  affected  by  agreements 
to  which  she  was  not  a  party,  on  the  ground 
that  It  might  be  to  her  Interest  She  had  the 
right  to  be  consulted  la  the  matter,  and  de- 
termine for  herself  whether  she  would  aban> 
don  an  Interest  that  bad  vested  In  her,  for 
some  other  advantage  that  might  accrue  from 
giving  such  a  note.  The  provision  contained 
in  the  note  Is  Incon^tent  with  the  terms  of 
the  stipulation  as  to  a  paid-up  term  policy, 
and.  If  such  stipulations  may  be  avoided  in 
this  way,  they  might  as  welt  be  atrlckra 
from  their  policies.  They  would  be  more  de- 
ceptive than  real.  First,  It  will  be  observed, 
that  the  right  to  such  a  policy  only  arises 
upon  the  nonpayment  of  premium  after  three 
yeara^  and  no  surrender  of  the  policy  has 


been  made.  As  it  rests  upon  a  nonpayment 
of  premium  after  a  certain  number  of  pre- 
miums have  been  paid,  a  subsequent  Calhire 
in  this  regard  during  the  term  cannot  affect 
it,— the  consideration  tor  it  being  the  pre- 
miums that  had,  without  default,  been  paid; 
and  any  agreement  which  requires  the  sub- 
sequent payment  of  a  premium,  or  a  note 
given  for  it,  as  a  condition  of  its  ezlstence* 
Is  derogatory  to  IL  To  say  that  payments 
are  required,  to  preserve  a  pald-np  policy,  is 
a  solecism  in  language.  It  cannot  be  a  paid- 
up  policy,  BO  long  as  payments  are  required 
to  keep  it  alive  as  such  policy.  .  Again,  it 
will  be  observed  that  forebome  premlmna 
are  to  be  deducted  from  the  amount  of  the 
policy.  This  could  not  be  If  their  nonpay- 
ment works  a  forfeiture.  In'  a  case  of  for- 
feiture there  is  nothing  to  deduct  from.  It 
will  be  further  observed  that  on  the  happen- 
ing of  the  conditions  mentioned,  it  is  to  be- 
come a  paid-up  term  policy  "wlthoutchange  of 
terms  or  conditions,  except  as  to  payment  of 
premiums  and  participation  In  profits";  Hiat 
is,  it  will  no  longer  participate  in  profits,  nor 
be  affected  by  nonpayment  ot  premiums. 

The  policy .  does,  however,  recognize  the 
right  of  the  insured  to  give,  and  of  -  the  com- 
pany to  receive,  premium  notes,  and  provides 
that  a  failure  to  pay  them  at  maturity  shall 
render  the  policy  void;  and  from  this  It  Is 
argued  that  the  note,  with  the  forfeiture 
clause  in  It  as  to  the  paid-up  term  policy,  was 
authorized  by  the  policy  Issued.  This  pol- 
icy, however,  must,  as  any  other  agreement, 
be  construed  together,  and  such  meaning 
given  to  it  as  wUl  preserve  all  (tf  its  terms, 
without  impairing  any  of  them,  ff  that  can  be 
reasonably  done;  and,  like  every  instrument 
Imposing  a  forfeiture,  it  should  be  construed 
against  the  forfdture,  for  forfeitures  are  not 
favored  In  law.  There  Is,  however,  no  dif- 
ficulty in  construing  the  language  conferring 
the  right  to  give  notes  for  premiums  with  the 
provision  that  if  not  paid  at  maturity,  the 
policy  should  be  void,  so  as  not  to  affect  a 
paid-up  term  policy  that  had  previously  ac- 
crued. Aa  already  pointed  out  the  policy  has 
In  it  many  features  securing  Interests  to  the 
Insured  that  are  separate  from  those  of  the 
beneficiary.  Hence,  In  accordance  with  set-' 
tied  rules  of  construction,  the  effect  of  giv- 
ing premium  notes  that  are  not  paid  at  ma- 
turity must  be  confined  to  the  Interest  of  the 
Insured  In  the  policy,  and  cannot  be  CEtended 
to  an  Interest  In  the  ben^dary  tliat  has  al- 
ready vested,  unless  by  the  consent  ct  the 
latter.  Unless  that  be  the  proper  constryc- 
tlon*  a  paid-up  term  policy  would  be  defeat- 
ed, any  time  after  It  accrues,  by  ihe  insured 
giving  an  ordinary  note  for  unpaid  premlumsi 
and  we  should  have  the  absurdity  that  while 
an  accrued  paid-up  term  policy  would  not  be 
affected  by  a  nonpayment  ot  premium,  the 
nonpayment  of  a  simple  note  given  for  the 
premium  would  render  It  void.  The  com- 
pany did  not  think  so;  else,  why  was  a  clause 
forfeitii^  the  paM-iq)  term  policy  Inserted 
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la  the  note?  It  was  only  by  the  unanthorlzed 
clause  Inserted  In  the  note  that  the  policy  In 
question  was  to  become  Told  by  nonpayment, 
not  by  any  provision  In  the  policy,  or  any 
note  authorized  by  it  to  be  glTen.  A  promis- 
sory note  In  the  nsoal  form  Is  one  thing,  and 
a  note  with  a  forfeltnre  clause  In  It  Is  another 
and  different  thing.  It  Is  said  la  the  opln- 
lou  of  the  majority  that,  as  the  premium  note 
was  not  paid,  therefore,  by  the  terms  of  the 
policy,  there  was  not  a  continuance  of  the 
pald-np  term  policy.  The  fallacy  consleta  In 
this:  The  policy  was  a  paid-up  term  policy 
at  and  before  the  note  was  glvea  It  was 
such  policy,  In  favor  of  the  wife,  whether  an- 
other cent  was  paid  or  note  given  for  pre- 
mium for  a  period  that  Included  the  death  of 
ber  husband.  The  failure  to  pay  the  note, 
bad  there  been  no  forfeiture  clause  In  it, 
would  not  have  prevented  It  from  becoming 
a  pdld-up  term  policy.  It  had  become  such 
before  the  note  was  given.  It  Is  the  very 
essence  of  a  paid-up  term  policy  that  It  can- 
not  be  affected  by  any  default  whatever.  If 
the  Insured  dies  within  the  term,  the  amount 
is  to  be  paid  the  beneficiary,  after  deducting 
fweborne  premiums,  and  not  la  case  pre- 
miums, or  notes  given  therefor,  are  paid.  As, 
then,  the  note  given,  and  on  which  the  com* 
pany  founds  Its  defense  to  the  action,  was 
not  within  the  purview  of  the  terms  of  the 
policy,  and  was  imauthorlzed  by  the  plaintiCT, 
she  Is  entitled  to  recover. 

Where  a  policy  of  insurance  Is  taken  by 
one  for  the  benefit  of  another,  It  Is  In  the 
nature  of  an  executed  gift,  or,  as  said  by 
some.  Is  a  settlement  In  trust  for  the  bene- 
fit of  the  beneficiary;  and  it  is  settled  law 
that,  after  It  becomes  vested,  it  cannot  be 
changed  or  affected  without  the  assent  of 
the  beneficiary.  Bliss,  Ins.  8  330;  Lemon  v. 
Insurance  Co..  3S  Conn.  2»i;  Rlcker  v.  In- 
surance Co.,  27  Minn.  193,  6  N.  W.  771; 
Pilcher  V.  Insurance  Co.,  33  La.  Ann.  322; 
Chapin  v.  Fellowes,  36  Conn.  132;  Tlmayenls 
T.  Insurance  Co.  (C.  C.)  21  Fed.  223  ;  2  May, 
Ins.  (  399p;  2  Joyce,  Ins.  §£  730,  1651;  Pin- 
grey  V.  Insurance  Co.,  144  Mass.  382,  11  N. 
E.  502;  Insurance  Co.  v.  Smith,  44  Ohio  St. 
163,  167,  5  N.  E.  41T.  The  Interest  of  the 
beneficiary  Is  so  distinct  from  that  of  the 
person  procuring  the  Insurance,  that  even 
the  acts  or  declarations  of  the  latter  are  not 
evidence  against  the  beneficiary.  Insurance 
Oo.  V.  Applegate.  7  Ohio  St.  292;  Insurance 
Co.  V.  Cheever,  36  Ohio  St.  201.  Hence, 
though  the  husband  had  the  right  to  give 
a  note  for  tlie  premium  that  became  due 
August  15,  18&4,  he  had. not  the  right  to  stip- 
ulate therein  that  if  it  was  not  paid  at  ma- 
turity the  paid-up  term  policy  should  become 
Toid.  This  term  in  the  note  exceeded  his 
antbority.  and  did  not.  therefore,  affect  his 
Mfe.  If  It  had  been  omitted,  the  effect  of 
the  nonpayment  of  the  note  would  simply 
have  affected  his  own  Interest;  and,  there 
being  no  authority  for  its  insertion,  the 
effect  o<  .the.  noivarwent  of  the  note  on 


the  interest  of  the  wife  Is  the  same  as  If 
it  had  been  omitted.  If.  by  the  taking  of 
a  note  for  the  premium  (that  Is,  a  straight 
note,  which  he  might  have  taken  without - 
the  assent  of  bis  wife),  a  paid-up  policy  did 
not  then  accrue.  It  did  on  the  nonpayment 
of  the  npte;  for  then,  In  the  language  of 
the  policy,  "a  default  for  nonpayment  of 
premium"  occurred.  The  default  occurred 
May  1,  189S,  as  the  note  then  matured,  and 
was  not  paid.  And  whether  the  time  of  the 
term  should  be  reckoned  from  the  date  of 
the  note,  or  from  its  maturity  and  nonpay- 
ment, is  not  materia),  as  in  either  case  the' 
husband  died  within  the  period  of  the  term. 
I  therefore  concur  in  the  first  and  dissent 
from  the  other  propositions  of  the  syllabus, 
and  from  the  reversal  of  the  Judgment 

WILLIAMS,     concurs  in  this  oplaion. 


an  Han.  IB) 
SMALL  T.  CITY  OF  BBOCOCTON. 
(Supreme  Judicial  Court  of  Massachusetts. 

Plymoath.   March  28,  1900.) 

WATER  COURSES— CONVHTANCE— TAKING  OF 
PRIVATE  PROPERTY  FOR  PUBLIC 
USB— DAMAGES. 

Plaintiff  conveyed  to  defendant  certain 
lands.  iDclading  a  dam,  together  with  the  right 
to  flow  any  lands,  the  surface  of  which  was  be- 
low the  level  of  the  dam.  The  dam  was  32  inch- 
es high  above  the  Bill,  and  during  high  water 
the  water  was  raised  thereby  11^  inches  above 
the  rest  of  the  dam.  Thereafter  defendant  took 
from  plaintiff  the  right  and  easement  to  flow  all ' 
lands  covered  by  said  waters,  and  all  other 
rights  of  flowage  appurtenant  to  and  connected 
therewith.  Meld,  that  since  the  only  means  which 
plaintiff  had  of  raising  the  11^  inches  of  water 
was  by  the  dam,  which  he  had  conveyed  to  de- 
fendant, and  which  might  at  any  time  be  tak- 
en down,  he  could  not  recover  damages  for  the 
tights  taken. 

Report  from  si^ierior  court,  Plymouth  coun- 
ty; Charles  S.  Lllley,  Judge. 

Action  by  Albert  F.  Small  against  the  city 
of  Brockton.  This  was  a  petition  for  a  Jury 
to  assess  damages  tot  the  taking  of  w&tet. 
rights,  dam  easements,  and  other  real  estate 
taken  nndw  the  provisions  of  chapter  309, 
Acts  1888.  The  court  directed  a  verdict  for, 
the  defendant,  and  reported  the  case  to  the 
supreme  Judicial  court   Verdict  to  stand. 

Rodney  Lund  and  G.  C.  Abbott  for  peti- 
tioner. Hosea  Kingman  and  F.  M.  Blxby, 
for  defendant 

LATHROP,  J.  By  St  1888,  c.  309,  §  1,  the 
City  council  of  Brockton  was  given  the  right' 
to  adopt  a  system  of  drainage.  By  section  2 
the  board  of  mayor  and  aldermen  of  the  city 
was  empowered,  for  the  purpose  of  surface- 
drainage,  within  the  limits  of  the  city,  to  alter, 
change,  widen,  straighten,  and  deepen  the 
channels  of  any  brooks  or  natural  sti-eams, 
and  to  take  and  hold,  by  purchase  or  other- 
wise, such  lands,  water  rights,  dams,  ease- 
ments, or  other  real  estate  within  the  limits 
of  the  city,  as  said  board  of  mayor  and  al>: 
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dermen  might  adjudge  necessary.  The  peU- 
tloner  was  the  owner  of  certain  land,  Includ- 
ing a  mill  and  dam  across  a  natural  stream, 
and  of  certain  water  rights  connected  there- 
with. On  June  SO,  1892,  be  entered  Into  an 
agreement  under  seal  with  the  respondent,  by 
the  terms  of  which  he,  In  consideration  of 
$25,000,  covenanted  to  conyey  to  the  respond- 
ent a  certain  parcel  of  land,  described  by 
metes  and  bounds,  "together  with  any  and  all 
rights  which  I  now  own  to  flow  any  lands, 
the  surface  of  which  Is  below  the  level  ot 
my  dam."  The  petitioner  reserved  an  island 
In  the  pond,  and  some  land  included  In  the 
premises  described.  On  July  1,  1892,  the 
board  of  aldermen  took  the '  premises  which 
the  petitioner  agreed  to  convey,  together 
"with  the  right  and  the  easement  to  flow  all 
lands  covered  by  said  waters  thereby,  and 
all  other  water  rights  of  flowage  appurtenant 
to  and  connected  therewith;  meaning  and  in- 
tending hereby  to  Include  all  the  water  privi- 
lege and  rights  of  flowage  owned  by  the  late 
Chandler  Sprague."  On  July  15,  1892,  the 
petitioner.  In  consideration  of  $25,000,  releas- 
ed to  the  respondent,  by  a  quitclaim  deed, 
the  land  and  water  rights  described  In  the 
agreement  of  June  30th.  It  appears  that  the 
dam  was  included  In  the  land  conveyed  to  the 
respondent,  and  that  the  dam  was  32  Inches 
high  above  the  sill,  and  that  in  the  spring,  and 
other  seasons  of  high  water,  the  water  had 
been  raised  by  means  of  the  dam  11^  inches 
above  the  rest  of  the  dam.  The  contention 
of  the  petitioner  is  that  as  he  agreed  to  con< 
vey,  and  did  convey,  only  his  water  rights 
to  the  level  of  the  dam,  he  has  lost  by  the 
taking,  the  right  to  flow  the  land  above, 
which  he  had  by  virtue  of  the  11^  Inches  of 
water.  But  the  only  means  which  the  peti- 
tioner had  of  raising  the  11%  inches  of  water 
was  his  dam,  which  he  conveyed  to  the  re- 
sp<Hident  and  which  the  latter  might  at  any 
time  take  down.  If,  as  he  contends,  he  has 
lost  the  right  to  sell  to  upper  riparian  pro- 
prietors his  right  of  flowage.  it  Is  In  conse- 
quence of  his  own  act  in  conveying  the  only 
means  which  he  had  to  flow  their  lands.  And. 
we  see  no  ground  apoji  which  this  petition 
can  be  maintained.  Verdict  to  stand. 


an  N.  T.  in) 

A.  T.  ALBRO  CO.  v.  FOUNTAIN  et  al. 

(Court  of  Appeals  of  New  York.    April  17, 
1900.) 

CREDITORS'  BILI^UBROQATION— BVIDBNCB— 
APPEAL— RBVERSAL-^VDOHENT— rRADD— 
FRAUDULENT  CONVEYANCE. 

1.  When  a  bank  which  is  a  party  to  a  credit- 
ors* bill  against  a  depositor  pays  the  deposit  to 
the  Iat<:er,  it  is  subrottated  to  the  rights  of  the 
depositor,  and  may  avail  itself  of  any  defense 
existing  in  her  behalf. 

2.  Where,  in  an  notion  by  creditors  against  a 
debtor  and  alleged  fraudulent  transferees  of 

{iroperty,  a  judgment  that  the  sale  Is  fraudu- 
ent  as  to  the  transferror  and  the  transferees  is 
reversed  on  the  transferees*  appeal,  such  judg- 
ment ia  not  admisaible  on  a  retrial  for  the  par- 


pose  of  stiowing  that  the  timnsfereea  partici- 
pated in  the  seller's  fraud. 

3.  A  husband  sold  property  for  $750.  Short- 
ly after,  the  wife  deposited  ||700  in  a  bank. 
There  was  no  evidence  showing  that  she  got 
the  money  from  ber  husband.  She  teatified  at 
one  time  that  it  was  her  mooey.  Afterwards 
she  testiBed  that  another  person  had  an  inter- 
est in  such  money,  and  that  person  afterwards 
swore  that  he  had  no  interest  therein.  BeU,  not 
sufBcient.  in  a  suit  to  subject  such  proper^  to 
the  payment  of  a  judgment  against  flie  nna- 
band,  to  show  that  the  mon^  belonged  to  tha 
husband. 

BarUett,  J.,  dissenting. 

Appeal  from  supreme  comt,  appellate  dl- 
Tlslon,  First  department. 

Creditors*  bill  by  ^e  A.  T.  Albro  Company 
against  Jos^h  Foontain  and  ottiws.  From  a 
judgment  of  the  appellate  dlvlafon  (44  N.  T. 
Snpp.  150)  affirming  a  Judgment  for  plaintiff, 
the  defendant  the  Union  Dime  Savings  Insti- 
tution appeals.  Beversed. 

C.  N.  Bovee,  Jr.,  and  J.  McO.  Qoodale,  for 
appellant  Eugene  Frayer  and  Robert  Olb- 
son,  Jr.,  for  respondent 

HAIGHT.  J.  The  plaintiff,  as  Judgment 
creditor  of  the  defendant  Joseph  Fountain, 
brought  this  action  to  recover  moneys  which, 
it  is  alleged,  belonged  to  the  defendant  Jo- 
seph Fountain,  and  had  been  by  him  trans- 
ferred to  his  wife,  Jean  Fountain,  In  fraud  of 
the  rights  of  creditors,  and  by  her  deposited 
in  the  Union  Dime  Savings  Institution.  Af^ 
er  the  commencement  of  this  action  the  Un- 
ion Dime  Savings  Institution  was  served 
with  an  order  of  the  city  court  requiring  it 
to  pay  over  the  mcmey  on  deposit  in  the 
name  of  Jean  Fountain  to  the  sheriff,  to  ap- 
ply upon  a  Judgment  recovered  by  one  Per- 
kins against  her.  Thereupon  the  twnk,  upon 
an  affidavit  of  Its  treasurer,  moved  the  city 
court  to  set  aside  the  order  upon  the  ground 
tliat  the  plaintiff  in  this  action  had  brought 
a  suit  claiming  that  the  money  on  deposit 
belonged  to  Joseph  Fountain,  and  that  It 
would  Interpose  an  answer,  and  defend  the 
action  in  good  faith.  The  city  court  vacated 
the  order,  and  the  defendant  put  In  an  an- 
Bwer  to  the  complaint  in  this  action.  Some 
days  afterwards  a  deputy  sheriff  presented 
a  check  of  Jean  Fountain,  accompanied  with 
her  bank  book,  to  the  bank,  and  the  money 
on  deposit  in  her  name  was  paid  over  to  him. 
The  record  does  not  disclose  the  circumstan- 
ces under  which  the  bank  made  the  payment, 
and  we  consequently  are  unable  to  determine 
whether  It  was  made  through  Inadvertence 
or  otherwise.  The  case  afterwards  proceed- 
ed to  a  trial,  resulting  In  a  Judgment  In  favor 
of  the  plaintiff,  from  which  the  bank  has 
appealed.  The  ai^llate  division  appears  to 
have  reached  the  conclusion  that  the  bank 
was  to  be  treated  the  same  as  if  It  had  not 
parted  with  the  money,  and  as  If  Its  attitude 
was  that  of  a  disinterested  holder  of  the 
money  pending  the  litigation,  and  that,  inas- 
much as  Mrs.  Fountain  had  not  appealed,  the 
bank  could  raise  no  qneaUoa  for  review  oa 
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its  appeal.  We  cannot  approve  of  this  dis- 
position of  tbe  case.  In  so  far  as  the  ques- 
tion here  presented  is  concerned,  It  matters 
not  whether  the  bank  paid  orer  tbe  money 
Intentionally  or  inadvertently.  Tbe  fact  re- 
malns  that  the  money  was  paid  upon  tbe 
ebeck  of  Jean  Fonntaln,  and,  as  soon  as  it 
was  paid,  she  ceased  to  have  any  interest  In 
tbe  sabject-matter  of  the  lltlKation.  The 
payment  by  the  bank  did  not  relieve  It  from 
liability  to  tbe  plaintiff,  or  in  any  manner 
impair  or  prejudice  the  latter's  right  to  hold 
the  bank  liable  for  the  money  which  It  held 
at  the  time  the  action  was  brought;  but  by 
the  payment  the  laank  became  subrogated  to 
tbe  rights  of  Jean  Fountain,  and  assumed  tbe 
responsibility  of  defending  the  action,  and  It 
could  avaid  itself  of  such  defenses  as  existed 
In  her  favor. 

Upon  the  argument  the  respondent's  coun- 
sel contended  that,  In  case  tbe  Judgment 
should  be  reversed,  and  a  new  trial  ordered, 
he  could  introduce  the  Judgment  roll,  and  by 
It  conclusively  establish  upon  tbe  new  trial 
tbe  fraud  alleged  between  Fountain  and  his 
wife;  that  neither  of  them  having  appeal- 
ed, the  Judgment  Is  conclusive  upon  them. 
However  that  may  be,  It  would  not  be  con- 
elusive  upon  the  bank,  as  we  have  recently 
determined  In  the  case  of  Bank  v.  Sherwood, 
162  N.  T.  — ,  56  N.  E.  834. 

We  are  thus  brought  to  a  consideration  of 
the  merits.  The  appellate  division,  having 
reached  tbe  conclusion  that  the  bank  had  no 
standing  In  court  to  review  the  Judgment, 
says,  in  Its  prevailing  opinion,  that  It  was 
unnecessary  to  consider  tbe  merits  of  the 
controversy.  There  was.  however,  a  vigorous 
dissent  In  which  tbe  claim  was  made  that 
there  was  nothing  in  the  testimony  except  a 
mere  suspicion  that  because  tbe  parties  were 
husband  and  wife,  the  money  which  Jean  de- 
posited In  the  bank  was  her  husband's.  Our 
examination  of  the  evidence  has  led  us  to  the 
conclnsion  that  it  does  not  support  tbe  Judg- 
ment. Fraud  must  be  proved.  It  must  be 
based  ut>on  evidence.  It  cannot  be  establish- 
ed upon  guesses  or  suspicions.  Joseph  Foun- 
tain had  a  restaurant  After  several  days' 
negotiation,  he  finally  sold  It  to  one  Engel, 
who  gave  him  a  check  on  tbe  Nineteenth 
Ward  Bank  for  |7S0.  Tbls  check  was  In- 
dorsed by  Joseph  Fountain,  Lewis  S.  Marks, 
and  raiza  Asbcroft  To  whom  it  was  paid 
does  not  apitear.  It  does  not  api>ear  that  It 
was  ever  paid,  except  as  may  be  Inferred 
from  Its  subsequent  presentation  In  court  by 
EngeL  The  check  was  given  to  Joseph  Foun- 
tain on  the  18th  day  of  May,  and  on  the  20tb 
day  of  May  thereafter  his  wife.  Jean,  depos- 
ited $650  in  the  defendant  bank.  This  Is  all. 
There  Is  no  evidence  showing  that  the  $650 
came  from  her  husband,  or  froir  the  pro- 
ceeds of  the  check.  When  she  wa<  examin- 
ed In  supplementary  proceedings  instituted 
upon  the  Judgment  recovered  against  ber  by 
Perkins  in  the  city  court,  she  stated  that  she, 
had  on  deposit  la  the  defendant  bank  $700,  * 


and  that  It  was  her  own  property.  When  sue 
was  afterwards  examined  In  aupplementary 
proceedings  upon  the  plaintiff's  Judgment, 
she  testified  that  she  was  the  owner  of  about 
$300  of  the  fund  on  deposit  and  that  the  bal- 
ance belonged  to  one  Fbillp  Reynolds.  About 
a  month  later  Reynolds  was  examined,  and 
stated  that  he  did  not  claim  any  Interest  in 
the  fund.  While  her  testimony  may  create 
some  suspicion.  It  Is  not  necessarily  In  con- 
flict. She  might  have  been  the  owner  of  the 
entire  fund  when  she  was  first  examined, 
and  afterwards  transferred  to  Reynolds  $400, 
BO  that  at  the  time  she  was  examined  in  the 
second  proceedings  she  was  the  owner  of 
only  $300  of  the  fund,  and  during  the  ensu- 
iog  month,  before  Reynolds  was  examined, 
he  may  have  retransferred  bis  interest  in  the 
fund  to  her.  However  this  may  be.  It  does 
not  establish  tbe  fact  that  she  derived  the 
money  from  her  husband.  This  Is  not  a  case 
where  the  finding  Is  against  the  weight  of 
evidence,  but  one  In  which  there  is  an  ab- 
sence of  evidence  necessary  to  establish  one 
of  tbe  essential  features  of  the  claim  lying 
at  the  foundation  of  the- action,  and,  as  mat- 
ter of  law,  a  recovery  is  not  Justified.  The 
Judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

PARKER,  C.  J.,  and  O'BRIEN,  MARTIN. 
VANN.  and  LANDON,  JJ^  concur.  BART- 
LETT,  J.,  dlseenta. 

Judgment  reversed,  etc 


(ux  K.  T.  at) 

PEOPLE  V.  FLAHERTY. 
(Court  of  Appeals  of  New  York.   April  20, 
1900.) 

JURY  — QUAIilFICATIONB  OF  JUROR  — OHAL- 
LENOBS— ACTUAL  BIAS— PBRSHPTORT  CHAL- 
LSNOKS  —  RAFB— PROBBCtmON— BVIDBNOa— 
OTHER  ACTS— INSTRUCTIONS  —  STATRUBNTS 

OP  PROSECUTING  WITNESS. 

1.  Under  Code  Or.  Proc.  9  376,  proTiding  that 
a  person  who  has  formed  an  opiDion  touching 
tbe  puilt  or  innocence  of  a  person  accused  of 
a  crime  may  act  as  a  juror  If  he  declare  on 
oath  that  he  believes  that  such  opinion  will  not 
influpnee  hia  verdict,  and  that  he  can  render  an 
impartial  verdict  according  to  tbe  evidence,  one 
who.testifies  on  his  voir  dire  that  notwithstand- 
ing that  be  has  an  opinion  as  to  tiie  guilt  or 
innocence  of  defendant  be  could  render  a  fair 
and  impartial  verdict  on  the  evidence,  is  not 
gnaltfied  to  act  as  a  juror,  since  he  has  not  de- 
clared on  oath  that  he  believed  that  his  previ- 
uusly  formed  opinion  would  not  Influence  his 
verdict. 

2.  T;nder  Code  Cr.  Proc.  |  376,  relating  to  pre- 
vloualy  formed  opinions  touching  the  guilt  or 
innocence  of  a  person  accused  of  a  crime  as  af- 
fecting Qualifications  of  juror,  one  who  teati- 
fies  that,  notwithatanding  a  previous  opinion 
as  to  the  fcnilt  or  innocence  of  defendant,  he 
could  devest  himself  of  such  opinion,  and  render 
a  fair  verdict  on  the  evidwice,  is  not  qualified 
to  act  as  a  juror;  and  it  was  reversible  error 
to  ovemile  a  challenge  for  actual  bias,  neces- 
sitating defendant's  exercising  his  last  peremp- 
tory challenge  on  such  jaror.  where  aubsegnent- 
If  a  juror  n-as  retained  whom  defendant  would 
hove  peremptorily  challenged  had  he  not  ex- 
hausted hia  peremptory  challenges. 


Digitized  by  Google 


:74 


07  NOBTHBASTBBN  BBPOSTBR. 


(N.  I. 


8.  Wbere  an  indictment  charged  defendant 
with  unlawful  sexual  intercourse  with  another 
on  a  certain  date,  it  is  error,  the  reputation  of 
defendant  not  being  in  issue,  to  pernut  the  pros- 
ecution to  prove  seven  separate  offenses  of  the 
same  nature,  on  the  theory  that  the  prosecuting 
attorney  might  rely  on  an^r  one  of  the  offenses 
proven  to  secure  a  conviction. 

4.  In  a  prosecution  for  unlawfal  sexual  inter- 
course with  a  female  under  the  age  of  1<J  years, 
wbere  it  appears  that  the  parish  register  of 
births  had  been  altered  so  as  to  show  that  the 
prosecuting  witness  was  over  16  years  of  age 
at  the  time  of  the  alleged  intercourse,  it  i«  er- 
ror to  charge  the  jury  ftiat  It  is  claimed  by  the 
prosecution  that  defendant,  being  interested  in 
the  changing  of  the  record,  changed  it,  and  that 
if  the  jnry  so  believe  then  they  are  to  give  it 
weight  BB  corroborating  testimony,  when  all  the 
evidence  on  that  point  tended  to  show  that  the 
register  was  not  changed  by  defendant,  and, 
further,  that  he  did  not  have  any  opportunity 
to  change  it. 

5.  Statements  by  the  prosecuting  witness, 
made  nine  months  after  the  alleged  unlawful  in> 
tercourse,  as  to  the  reasons  why  she  consented 
to  the  intercourse,  and  kept  silence  concerning 
it.  are  inadmissible  in  corroboration  of  her  tes- 
timony. 

6.  Where,  in  a  prosecution  for  having  sexual 
intercourse  with  a  female  under  16  years  of 
age  and  not  the  wife  of  defendant,  it  appears 
that  the  complaining  witness  first  stated  to 
another  that  she  had  had  sexual  intercourse 
with  defendant  several  months  after  the  act, 
and  the  defendant,  on  cross-examination  of  the 
person  to  whom  the  prosecuting  witness  first 
confessed,  endeavored  to  show  that  It  was  the 
•former,  and  not  the  latter,  who  firat  suggested 
the  defendant's  name,  and  in  so  doing  brought 
out  a  part  of  the  conversation  between  the  pros- 
ecuting wltnesB  and  such  other,  It  is  not  compe- 
tent for  the  state,  on  redirect,  to  Inquire  of  such 
witness  as  to  whether  or  not  prosecuting  wit- 
ness gave  her  any  reason  as  to  why  she  had 
intercourse  with  defendant,  since  such  part  of 
said  conversation  is  not  necessary  to  make  the 
balance  thereof  intelligible,  nor  did  such  ques- 
tion call  for  the  balance  of  such  conversation. 

Appeal  frran  supreme  court,  appellate  divi- 
sion. Fourth  department. 

Charles  Flaherty  waa  convicted  of  having 
sexual  intercourse  with  a  female  under  the 
age  of  16  years,  not  his  wife.  Prom  a  judg- 
ment of  the  appellate  division  (50  N.  Y.  Supp. 
674),  affirming  the  judgment  of  conviction,  de- 
fendant appeals.  Revved. 

Charles  Flaherty.  In  pro.  per.  WllUam  Gar> 
ter,  for  the  Feopl& 

PARKER,  C  J.  By  the  ]adgm«it  mxAer 
review,  CharleB  Flaherty  was  con^cted  of  the 
crime  ot  an  act  of  sexual  Interconrat  wltb  a 
female  not  bis  wife  while  under  tbe^age  of 
16  years.  His  contention  In  this  court  is  that 
errors,  greatly  prejudicial  to  him,  were  com- 
mitted In  the  progress  of  the  trial,  and  the 
result  of  our  Investigation  of  the  record  has 
Induced  the  conclusion  that  his  contention  Is 
well  founded.  Some  of  the  errors  we  shall 
now  point  out 

In  the  first  place,  the  safeguards  that  the 
statute  provides  for  the  purpose  of  assurlug 
a  defendant  In  a  criminal  trial  a  fair  and  im- 
partial jury  were  not  fully  observed.  While 
the  law  is  not  so  unreasonable  as  to  require 
the  exclusion  tit>m  the  jury  box  of  all  per- 


sons who  have  fonned  an  opinion  touching 
the  guilt  or  Innocence  of  the  defendant  on 
trial,  It  nevertheless  treats  the  existence  of 
such  an  opinion  as  establishing  prima  fade 
that  the  Juror  is  disqualified,  and  the  statute 
(Code  C^.  Pioc.  i  376)  then  steps  In  and  pro- 
vides a  method  by  which  this  prima  fade  dis- 
qualification may  be  overborne.  1.  e.  the  Juror 
must  "declare  on  oath  that  he  bdlevea  that 
such  opinion  or  Impression  will  not  Influence 
his  verdict,  and  that  he  can  render  an  im- 
partial verdict  according  to  the  evidence,  and 
the  court  Is  satisfied  that  he  does  not  enter- 
tain Bu^  a  presfflit  o^im  or  Impression  as 
would  Infiuence  his  verdict"  But,  as  we 
have  recently  held  in  People  v.  Wilmarth,  166 
N.  T.  666,  51  N.  a  277,  If  the  Jnror,  who  Is 
prima  fade  diaanallfled  by  his  opinion,  falls 
to  make  such  a  declaration  as  the  statute  pro- 
vides, his  acceptance  bb  a  Juror  by  the  trial 
court  constltntes  error  of  law,  which  may 
be  reviewed  in  this  court,  where  it  appears 
that  the  defendant  has  been  prejudtoed  there- 
by. 

Oeorge  H.  Snyder,  a  man  of  considerable 
In^dUgence,  was  examined  as  to  his  quali- 
fications for  a  Jnror  aftor  the  defendant  bad 
exhausted  hia  pwemptoEj  challenges,  and.  In 
answer  to  inquiries  put  to  him,  said,  among 
other  things:  "I  formed  my  opinion  as  to  the 
guilt  or  Innocence  of  Father  Flaholy  from 
the  fact  that  he  was  removed  from  his  church 
by  the  bishop.  He  was  guilty  perhaps,  or  else 
would  not  have  done  what  they  did  do.  That 
Is  one  reason.  Thet&  might  be  varloua  things 
that  I  formed  my  opinion  on.  That  was  the 
most  important.  •  •  *  ThUi  opinion  I 
formed  I  have  be«i  satisfied  waa  right  from 
the  time  I  formed  It  It  Is  formed  hirgely 
upon  the  action  of  the  blsht^.  as  I  under- 
stand that  I  don't  know  whether  the  action 
of  the  bishop  cotdd  be  Investigated  on  this 
trial  or  not  •  •  •  The  action  ot  the 
bishop  proved  or  disproved,  I  would  naturally 
be  Influenced  by  that  acUon.  •  •  •  Pos- 
sibly it  may  be  he  would  not  only  have  to 
prove  he  was  not  guilty,  but  prove  In  some 
way  facts  aside  from  that  with  regard  to  the 
bishop  thbiklng  that  he  was  guilty."  His 
examination  covers  sevMal  p^es  <tf  the  rec- 
ord, but  that  which  we  have  quoted  is  suffl- 
dent  to  eatabllBh,  to  say  the  least  that  the 
Juror  had  such  an  opinion  as  to  the  guilt  dr 
Innocence  of  the  defendant  aa  constituted  pri- 
ma fade  a  disqualification;  and  it  became 
necessary,  therefore,  to  call  for  the  "beller* 
of  the  Jurw  upon  tiie  two  subjects  referred  to 
in  the  part  of  the  section  of  the  Code  that  we 
have  quoted,  namely,  whether  the  infiuence 
or  Impreralon  which  the  JurcH-  had  would  In- 
fluence his  verdict  and  whether  he  could 
rend^  an  Impartial  verdict  accordhig  to  the 
evidence.  But  after  all  this  lengthy  ex- 
amination of  the  junx  had  ended,  no  such 
question  was  put  to  him  by  the  prosecuting 
attorney.  Instead,  the  court  at  once  decided 
that  the  Juror  was  qualified,  and,  from  what 
the  court  said  in  announdng  Ita  decision  ot 
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tlie  matter.  It  would  appear  that  the  court 
was  under  the  Impression  that  some  time 
tinriag  the  examination  an  attempt  had  been 
loade  to  bring  the  Juror  within  the  provisions 
of  the  statute.  Perhaps,  Indeed,  that  may 
hare  been  what  the  district  attorney  had  in 
mind  when  on  the  direct  examination  of  the 
Jnror  this  answer  from  him  was  obtained: 
"N'otwithstandlng  that  <^lnlon,  I  could  render 
a  fair  and  impartial  verdict  upon  the  evi- 
dence as  It  shall  be  offered  In  this  case."  It 
will  be  observed  that  this  answer  Is  not  at  all 
in  compliance  with  the  statute.  Bj  it  the 
Juror  did  not  declare  on  oath  that  he  believed 
that  such  opinion  or  Impression  would  not  In- 
fluence his  verdict;  hence  the  statute  was 
not  satlsfled,  either  as  to  form  or  substance. 
In  overruling  the  challenge,  therefore,  the 
court  erred  to  the  prejudice  of  the  defendant, 
who,  having  exhausted  his  peremptory  chal- 
lenges, was  compelled  to  allow  Snyder  to  sit 
as  a  Juror,  although,  in  addition  to  bis  ad- 
mitted opinion,  bis  relations  were  so  friendly 
with  one  Maurice  Noonan.  with  whom  the 
prosecutrix  lived,  and  who  personally  took 
so  great  an  Interest,  and  so  far  exerted  him- 
self In  the  prosecution  of  the  defendant,  as  to 
render  it  e^clally  desirable  to  the  defend- 
ant that  he  should  not  sit 

The  Juror  Henry  Ford  was  excluded  from 
the  jury,  box  by  the  exercise  of  the  last  of 
defendant's  peremptory  challenges.  Had  the 
defendant  not  been  compelled  to  use  It  in  ex- 
cluding Ford,  It  would  have  been  available  to 
bhn  to  keep  Snyder  out  of  the  Jury  Iwx;  but 
he  was  compelled  to  use  it  because  the  court 
refused  to  sustain  his  challenge  to  Ford  on 
the  ground  of  actual  bias.  Ford  said,  In  an- 
swer to  defendant's  counsel:  "I  have  a  pret^ 
ty  strong  c^inlon  now,  and  It  would  take  suf- 
ficient evidence,  of  course,  to  change  my 
mtnd.  I  am  perfectly  satisfied  with  my  pres- 
ent opinion  as  correct.  In  hearing  all  the  evi- 
dence Introduced  In  this  case,  I  would  have 
In  my  mind  my  present  opinion  and  Informa- 
tion, and  compare  them,  I  suppose,  as  they 
came  along,  with  what  I  understood  about 
the  matter.  •  •  •  i  have  a  definite,  set- 
tled, and  satisfactory  opinion  whether  this 
girl  is  telling  the  truth  or  not  I  hold  the 
same  opinion  yet  I  have  not  had  anything 
to  change  it  since."  What  ha^  already  been 
quoted  sufficiently  establishes  that  the  Juror 
had  an  opinion  touching  the  guilt  or  Innocence 
of  the  defendant.  I  pass  over  the  succeeding 
pages  of  his  examination,  to  the  end  of  it, 
where  may  be  found  the  one  question  dnilog 
bis  examination  which  was  apparently  Intend- 
ed to  meet  the  requirements  of  the  Code. 
That  question  was  put  by  the  court,  and  was 
as  follows:  "Q.  Gould  yon.  In  this  case,  de- 
vest yonrself  of  any  t^tniou  you  entertain, 
and  render  a  fair  and  impartial  verdict  upon 
the  evidence  brought  out  on  the  trial  here? 
A.  I  tbink  I  could.  Q.  Could  you  do  It?  A. 
Yes,  sir.  The  Court:  The  Juror  Is  qualified." 
So  the  court  doubtless  thought;  but  he  was 
not  legally  qualified,  because  the  question  put 


to  him  did  not  comply  with  the  terms  of  the 
statute.  The  court  did  not  ask  the  Juror 
whether  be  believed  that  the  opinion  or  Im- 
pression that  he  had  would  not  influence  his 
verdict  Such  an  Inquiry  the  statute  requires 
In  terms,  and  for  the  reasons  given  in  People 
T.  Wilmai-th.  supra,  which  we  do  not  deem 
it  necessary  to  again  present.  It  constitutes  a 
most  im[>ortant  feature  of  the  statute's  pro- 
visions, and  Its  omission  leaves  the  prima 
facie  disqualification  incident  to  an  existing 
opinion  in  full  effect.  It  was  error,  therefore, 
for  the  court  to  overrule  the  defendant's  chal- 
lenge, and  the  result  was  that  be  was  obliged 
to  use  his  last  peremptory  challenge  In  order 
to  exclude  Ford  from  the  Juiy  box. 

As  these  errors  call  for  a  reversal  of  the 
Judgment  we  might  not  consider  tbe  case  fur- 
ther, were  It  not  that  the  trial  was  conducted 
In  distinct  violation  of  the  rights  of  the  de- 
fendant in  most  important  respects,  and.  as 
the  same  course  was  pureued  on  the  former 
trial  to  a  certain  extent,  It  seems  to  be  our 
duty  to  guard  against  the  repetition  on  the 
next  trial  of  some  errors  most  damaging  in 
efi^ect  which  the  defendant  has  had  to  meet 
on  tbe  previous  trials.  Tbe  Indictment  char- 
ges the  defendant  with  the  crime  of  an  act 
of  sexual  Intercourse  with  a  female  not  his 
wife,  under  the  age  of  16  years,  and  alleges, 
in  due  form,  that  the  act  constituting  the 
crime  was  committed  on  the  1st  day  of  July, 
1892.  The  complainant  says  that  tbe  defend- 
ant had  sexual  Intercourse  with  her  on  seven 
different  occasions  prior  to  her  becoming  of 
the  age  of  16  years.  Notwithstanding  the 
fact  that.  If  all  of  said  acts  were  committed, 
they  constituted  seven  distinct  crimes,  for  on- 
ly one  of  which  defendant  was  or  could  have 
been  charged  In  this  Indictment,  the  people 
were  permitted  on  the  former  trial  to  prove 
all  of  these  acts,  and  the  Jury  authorized  to 
fmd  the  defendant  guilty,  provided  they  found 
be  had  committed  any  one  of  them.  On  the 
trial  which  Is  the  subject  of  this  review  the 
court  refused  to  follow  the  precedent  thns  set 
for  it  in  one  respect  only,— it  did  hold  finally 
that  the  defendant  could  be  convicted  for  only 
one  offense;  but  that  decision  did  not  go  far 
enough,  as  we  shall  see,  nor  was  it  made  at 
the  time  that  It  should  have  been.  The  de- 
fendant was  represented  by  skilled  counsel, 
who,  although  having  but  a  very  short  time 
for  the  preparation  of  the  case,  fuJly  appre- 
ciated the  difficulties  tUat  had  tmjustly  been 
placed  upon  tbe  defendant  on  the  former  trial 
to  defend  against  seven  distinct  crimes  where 
but  one  was  or  could  have  been  charged,  and 
80,  at  the  very  opening  of  the  trial,  by  re- 
quest to  the  court,  and  also  to  the  district 
attorney  in  open  court,  by  direct  motion  made 
and  objection  to  evidence  taken,  tbe  counsel 
presented  In  almost  every  way  conceivable  to 
the  court  that  the  defendant  was  charged 
with  but  one  crime,  could  be  tried  for  but  one, 
and  was  entitled  to  know  at  the  very  begin- 
ning of  tbe  trial  whether  he  was  to  be  tried 
for  a  crime  committed  on  the  date  alleged  In 
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the  Indictment,  and,  \t  not,  then  that  the  peo- 
ple should  state  the  date  of  the  crime  which 
It  was  purposed  to  i^ove  as  the  one  charged 
In  the  Indictment  But  the  district  attorney 
protested  tbat  It  was  his  right  to  prove  as 
many  similar  crimes  as  he  could,  and  to  sub- 
mit any  one  he  chose  as  the  one  charged  In 
the  indictment  The  court  snstalned  the  po- 
sition of  the  district  attorney,  and  for  seven 
days  the  taking  of  testimony  on  the  part  of 
the  people  proceeded,  during  the  course  of 
which  21  witnesses  were  called  and  testified 
to  various  outlying  circumstances,  offered  ap- 
parently in  the  hope  that  they  might  be  In 
the  end  regarded  as  in  some  way  corroborat- 
ing the  complainant  as  to  some  one  of  the 
transactions  detailed  by  her.  A  long,  skillful, 
and,  at  times,  effective,  cross-exam  Ination  bad 
taken  place,  but  without  any  knowledge  on 
the  part  of  the  crosg-examiner  as  to  which 
one  of  the  seven  acts  about  which  the  com- 
plainant testified  was  to  be  submitted  to  the 
jury  as  the  crime  charged  In  the  Indictment 
The  people  rested,  and  then  the  court  dTered 
to  entertain  a  motion  to  compel  the  people  to 
elect  upon  which  one  of  the  transactions  it 
would  stand.  The  motion  was  made;  direc- 
tion to  the  people  given;  selection  made;  and 
th^  Just  at  the  very  moment  when  the  de- 
fendant was  obliged  to  put  his  witnesses  on 
the  stand  in  support  of  his  defense,  he  was 
advised,  and  for  the  first  time,  for  what  par- 
ticular crime  bis  conviction  was  to  be  asked 
at  the  hands  ot  the  Jury.  The  statute  pro- 
vides that  an  indictment  must  contain  "a  plain 
and  concise  statement  of  the  act  constituting 
the  crime,  without  unnecessary  repetition" 
(Code  Cr.  Proc.  {  275);  "must  charge  but  one 
crime  and  in  one  form."  except  where  It  may 
be  committed  by  different  means  (Id.  U  278, 
279);  and  this  court  said  In  People  v.  Du- 
mar,  106  N.  Y.  602.  509,  13  N.  E.  S25,  328: 
"The  Indictment,  therefore,  must  charge  the 
crime,  and  it  must  also  state  the  act  consti- 
tuting the  crime.  The  omission  of  either  of 
these  things  wonld  necessarily  be  fatal  to  the 
Indictment"  And,  again,  the  court,  In  as- 
signing a  reason  for  the  legislative  require- 
ment that  the  particular  act  constituting  the 
crime  should  be  stated,  said:  "The  manifest 
Intention  of  the  legislature  in  requiring  the 
indictment  to  ^tate  the  act  constituting  the 
crime  was.  among  other  things,  that  the  ac- 
cused should  learn  from  It  what  he  was  called 
upon  to  deftnd."  In  the  Dumar  Case,  as  in 
others  that  might  be  cited,  the  Indictment 
charged  the  crime  of  grand  larceny,  and  al- 
leged acts  constituting  the  crime  of  grand  lar- 
ceny; but  on  the  trial  the  people  attempted 
to  prove  acts  constituting  the  crime  of  grand 
larceny,  it  is  tme,  but  they  were  very  differ- 
ent from  the  acts  alleged  In  the  indictment, 
with  the  result  that  In  this  court  the  Judg- 
ment of  conviction  was  reversed. 

If  tbla  indictment  bad  alleged  the  comm's- 
fllon  of  the  seven  different  acts  constituting 
the  crime  of  rape  In  the  second  degree.  It 
would  have  been  bad  for  diqillclty.  and*  of 


course,  a  defendant  cannot  be  convicted  for 
a  crime  that  cannot  be  alleged  in  an  indict- 
ment which  was  the  situation  at  the  time 
this  indictment  was  drawn  as  to  six  of  the 
alleged  acts  constituting  rape  in  tbe  second 
d^ree.  And  yet,  as  we  have  seen,  the  people 
were  permitted  to  prove  these  seven  distinct 
facts  as  seven  distinct  crimes  charged  in  the  in- 
dictment for  either  one  of  which  the  defend- 
ant could  be  convicted  under  the  Indictment; 
the  cb(dce  of  selecting  the  one  upon  which 
the  Jury  should  be  asked  to  find  a  verdict  of 
guilty  being  left  to  the  close  of  the  people's 
case,  and  could  well  have  been  left  accord- 
ing to  the  view  of  tlie  district  attorney,  until 
It  became  time  to  present  the  case  to  the  Jury. 
In  other  wm^s,  the  effect  of  erroneously  al- 
leging a  crime  as  having  been  committed  on  a 
particular  date  has.  If  this  view  be  correct 
great  advantages  for  the  prosecution  over 
that  of  alleging  things  truly  as  the  law  con- 
templates; for  in  the  latter  case  even  the  dis- 
trict attorney  would  not  contend  that  he  could 
offer  evidence  tending  to  prove  six  other 
crimes,  and  ask  for  the  conviction  for  such 
one  of  them  as  he  should  elect  But  the  error 
of  date  In  the  indictment  whether  the  result 
of  mistake  or  intention,  carries  with  It  no 
such  power  to  the  prosecuting  oflacer.  The 
indictment  alleges  acts  constituting  but  one 
crime,  and,  while  the  mistake  as  to  the  date 
will  not  prevent  the  prosecution  from  prov- 
ing the  crime  charged  In  the  Indictment,  the 
Indictment  will  be  deemed  to  cover  the  of- 
fense attempted  to  be  proved  nearest  In  point 
of  time  to  the  date  in  the  indictment  It  I0 
not  difficult  to  understand  bow  the  court  came 
to  fall  into  error  in  respect  to  the  matter  we 
have  been  considering;  for,  to  the  general 
rule  that  a  defendant  In  a  criminal  action 
cannot  have  proved  against  him  the  commis- 
sion of  other  crimes  unless  he  puts  his  char- 
acter in  Issue,  there  Is  an  apparent  exception 
where  the  charge  Is  of  unlawful  sexual  inter- 
course. Such  evidence,  however,  is  not  ad- 
mitted for  the  purpose  of  proving  other  of- 
fenses against  the  law,  bnt  solely  upon  the 
view  that  It  may  tend  to  corroborate  the  com- 
plainant's account  of  the  acts  alleged  in  the 
indictment  as  constituting  the  crime.  I  shall 
only  stop  to  hint  at  the  reasons  upon  which 
this  rule  Is  founded,  the  underlying  Idea  be- 
ing that  it  Is  probable  that  parties  who  have, 
prior  to  the  offense  charged.  Indulged  In  sex- 
ual intercourse,  did  commit  the  specific  of- 
fense charged;  that  the  adulterous  disposi- 
tion of  parties  both  before  and  at  the  time  of 
the  act  of  sexual  intercourse  In  controversy 
is  a  circumstance  which  may  be  received  in 
corroboration  of  other  evidence  upon  that  is- 
sue; and  so  it  was  first  held  that  witnesses 
might  testify  to  acts  ot  the  parties  Indicating 
illicit  relations  as  corroborative  of  the  testi- 
mony offered  to  prove  the  particular  offense 
charged  In  the  indictment.  And  the  next  step 
taken  is  described  in  People  v.  O'SuUlvan, 
104  N.  Y.  481,  10  N.  E.  880.  and  is  to  the 
effect  tbat  it  vach  evidence  be  competent 
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from  disinterested  witnesses  who  may  have 
«bBerred  the  conduct  of  the  parties,  it  Is  not 
rendered  incompetent  because  it  comes  from 
the  complainant  herself.  Speaking  of  such 
testlmouy  from  the  complainant.  Judge  Earl 
said:  "It  Is  not  as  valuable,  or  trustworthy, 
or  Important  as  If  It  had  come  from  other 
witnesses.  •  •  •  But  whether  It  was  im- 
portant or  not,  there  Is  no  rule  which  con- 
demns it.  and  there  la  abundant  authority  to 
Justify  Its  reception." 

But  it  will  be  observed  that,  while  evidence 
of  this  character  is  admissible,  It  Is  so  for  the 
purposes  of  corroboration  only.  It  is  not  ad- 
missible and  never  was  for  the  purpose  of 
showing  the  commission  of  separate  offenses 
of  the  character  of  the  one  charged  in  the  In- 
dictment, In  OTder  to  convict  the  defendant  of 
one  of  the  crimes  thua  proved.  The  receipt 
■of  evidence  of  this  character  necessarily  .pre- 
supposes the  Introduction  of  some  evidence  at 
least  tending  to  prove  the  crime  charged  in 
tlie  indictment;  for,  until  evidence  tending  to 
prove  the  crime  charged  has  been  Introduced,, 
there  Is  nothing  to  corrobcvate,  and  there- 
fore there  Is  no  justification  for  the  Introduc- 
tion of  evidence  Indicating  that  the  parties 
had  sustained  shnilar  relatl(Hi8  to  each  other 
on  prior  occasions,  upon  the  view  that  acts 
■of  illidt  Intercourse  are  not  apt  to  be  sporadic, 
but  Instead  are  evidence  of  an  adulterous  dis- 
position in  the  parties,  and  are  upon  oppor- 
tunity quite  likely  to  be  repeated.  We  do 
not  mean  to  say  that  a  trial  court  should  not, 
under  any  circumstances,  admit  corroborative 
■evidence  In  advance  of  evidence  tending  to 
prove  the  offense  charged,  but  there  was  no 
■excuse  for  taking  that  course  In  this  case. 
The  grievance  of  the  defendant  herein  is 
founded  upon  much  broader  lines  than  the 
mere  order  ot  procedure,  and  Is  that  the  court 
sustained  the  efforts  of  the  district  attorney 
to  prevent  him  during  seven  days  of  the  trial 
from  finding  out  as  to  which  one  of  the  sev- 
■en  <^enses  testified  to  by  the  complainant  he 
was  indicted  for  and  was  to  be  tried  for. 
This  was  done  on  the  erroneous  view  of  the 
law  that  the  Indictment  covered,  not  simply 
one  offense,  but  each  and  every  one  of  seven 
distinct  offenses,  down  to  such  time  as  the 
•district  attorney  should  be  pleased  to  elect, 
■or  the  court  should  compel  him  to  choose, 
one  offense  for  presentation  to  the  jury,  at 
which  moment  the  other  six  offenses  would 
cease  to  be  covered  by  the  indictment  This 
Is  a  view  for  which  we  have  been  unable  to 
find  any  sapport,  either  in  principle  au- 
thority. 

Again,  the  court  erred  in  charging  the  jury 
touching  the  alteration  of  the  baptismal  rec- 
ord. Upon  that  subject  It  said,  among  other 
things:  "On  the  other  hand,  the  people 
claim  that  there  was  opportunity  to  change 
It  and  that  the  defendant  was  the  only  per- 
-son  who  could  be  Interested  in  the  change  of 
the  record,  and  they  ask  you  to  infer  from 
that  that  be  Is  the  man  who  did  IL  •  •  • 
It,  however,  you  do  come  to  the  conclusion 


that  he  did  it,  then  you  are  to  give  It  such 
weight  as  corroborating  testimony  as  you 
deem  It  entitled  to."  Such  evidence  as  there 
was  on  the  subject  was  glvm  by  Mr.  Peck, 
Father  Hendricks,  and  Bridget  King,  and  its 
tendency  was  not  only  to  establish  that  the 
defendant  did  not  do  the  deed,  but  further, 
that  be  did  not  have  the  opportunity.  And 
yet,  without  evidence  to  the  contrary,  and  In 
the  face  of  evidence  strongly  indicating  that 
the  defendant  did  not  alter  the  record,  the 
jury  were  permitted  seriously  to  weigh  the 
speculations  of  the  prosecution  based  upon 
the  defendant's  being  In  the  presence  of  the 
record  with  Father  Hendricks  and  Mr.  Peck, 
as  against  the  testimony  of  the  last-named 
persons,  which  Included  a  statement  by  Mr. 
Peck  that  he  took  a  copy  of  the  record  then 
and  there,  and  the  record  had  not  tben  been 
changed. 

The  people  were  also  allowed  to  show  by 
the  testimony  of  Jennie  Skillen  the  reasons 
given  by  the  complainant  nearly  nine 
months  after  the  first  act  of  sexual  Inter- 
course, that  Induced  her  to  consent  and  per- 
suaded her  to  silence.  Those  reasons  must 
have  been  most  prejudicial  to  the  d^endant 
with  the  jury,  and  yet  no  authority  can  be 
found  for  their  admission.  The  charge  of 
rape  made  against  a  man,  if  promptly  made, 
may  be  received  In  evidence,  although  hear- 
say, in  corroboration  of  the  complainant's 
story.  People  v.  O'Sulllvan,  supra,  and  cases 
cited.  But  declarations  made  months  after- 
wards, for  the  purpose  of  excusing  her  con- 
sent to  the  act  are  not  admissible  for  any 
purpose.  And  It  Is  not  seriously  contended 
otherwise,  the  claim  now  made  being  that 
defendant's  counsel  in  cross-examining  the 
witness  Skillen  oi>ened  the  door  wide  enough 
to  let  in  this  hearsay  and  Improper  testi- 
mony. A  district  attorney  should  not  be 
looking  for  openings  through  which  he  may 
pass,  without  danger  to  his  case  on  appeal, 
testimony  not  favored  by  any  rule  of  evi- 
dence, in  the  hope  that  he  may  affect  defend- 
ant's case  to  his  prejudice  by  considerations 
that  are  justly  abhorred  by  the  la^  and  Its 
faithful  administrators.  It  Is  his  duty  to 
seek  a  conviction  through  lawful  methods, 
and  that  Includes  legal  evidence,  and  the 
court  should  not  encourage  new  devices  that 
aim  at  different  results.  Now,  the  district  at- 
torney having  brought  the  fact  that  the  ac- 
cusation against  defendant  by  Marie  Sween- 
ey was  first  made  to  the  Skillen  family,  the 
defendant  sought  to  show,  on  cross-examina- 
tion, that  Jennie  Skillen  had  first  suggested 
the  name  of  Father  Flaherty  to  Marie  Sween- 
ey as  the  author  of  her  misfortune.  Coun- 
sel said:  "Didn't  you  say  to  her,  'Wasn't  It 
Father  Flaherty?*  and  she  said.  'Tes*?  A. 
No,  sir;  I  did  not  Q.  How  did  you  say 
that?  A.  As  near  as  I  can  remember,  I  ask- 
ed her  who  she  had  been  with.  She  didn't 
answer.  I  said,  'Marie,  you  know  and  I 
know  you  have  been  with  some  one,  and  I 
want  you  to  tell  me  who  the  author  of  youi 
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trouble  Is.'  6be  -wouldn't  tell  me.  Q.  I  only 
ask  you  for  tbe  question  and  the  answer,-- 
tbe  time  when  tbe  name  of  Father  Flaherty 
was  used.  What  did  you  say  and  what  did 
she  say?  A.  I  said,  'Who  was  It?'  •  •  * 
She  then  said  it  was  Father  Flaherty.  Q. 
And  that  was  the  first  mention  she  made  of 
the  name  of  Father  Flaherty  In  the  matter? 
A.  Yes,  sir."  This  was  all  of  the  cross-exam- 
ination on  that  subject  The  counsel  for  the 
people  then  put  tbe  question  which,  after  re- 
ferring to  the  statement  of  Marie  Sweeney 
that  Father  Flaherty  was  responsible  for  her 
condition,  concluded  as  follows,  "Did  she 
give  you  any  reason  why  sbe  had  intercourse 
with  bim?"  These  reasons  were  not  compe- 
tent as  evidence  prior  to>  tbe  cross-examina- 
tion of  tbe  witness,  nor  were  they  made  ei- 
ther necessary  or  competent  by  that  cross- 
esaminatlon.  This  was  not  a  case  where,  a 
part  of  a  conversation  being  given,  the  rest 
was  needed  In  order  to  present  the  situation 
fairly;  nor  did  the  question  call  for  the  rest 
of  the  conversation,  but  instead  It  asked  for 
the  reasons  only,  and  they  were  not  compe- 
tent as  evidence  for  any  purpose;  nor  Is 
there  even  excuse  for  suggesting  that  they 
were  made  so  by  tbe  fact  that  tbe  hearsay 
declarations  of  the  complainant  as  to  the 
name  of  the  [>erBon  responsible  for  ber  condi- 
tion was  perhaps  drawn  out  by  the  defendant 
Instead  of  the  people.  The  Judgment  of  con- 
viction should  be  reversed,  and  new  trial  or- 
dered. 

O'BRIEN,  BARTI/ETT.  VANN,  and  LAN- 
DON,  JJ.,  concur.  HAIGHT,  J.,  concurs,  ex- 
cept as  to  the  competency  of  jurora,  and 
MABTIN,      in  result 

Judgment  of  conviction  reversed,  etc 


(lfi2  N.  Y.  463) 
CARNEY  V.  NEW  YORK  LIFE  INS.  CO. 
(Court  of  Appeals  of  New  York.   April  17, 
1900.) 

CORPORATIONS— CONTRACTft-POWBR  OP 
OFFICERS. 

A  by-law  of  a  corporation,  adopted  by  the 
board  of  tmstees,  whoee  terms  of  office  contin- 
ued only  four  years,  authorising  the  president 
and  actuary  of  the  company  to  appoint  remove, 
and  fix  the  compensation  of  each  and  every  per- 
son employed  by  the  company,  does  not  an- 
thorixe  a  contract  by  the  president  and  actuary 
in  behalf  of  the  corporation  employing  a  person 
for  life. 

Appeal  from  supreme  court,  appellate  divi- 
sion. First  department 

Action  by  Sidney  H.  Carney,  Sr.,  against 
the  New  York  Life  Insurance  Company. 
From  a  Judgment  of  the  appellate  division 
(45  N.  Y,  Supp.  1103)  affirming  a  Judgment 
dismissing  the  complaint  on  tbe  opening  of 
plaintlfTs  counsel,  plaintiff  appeals.  Affirm- 
ed. 

James  D.  Fessenden,  for  appellant  Wil- 
liam B.  Homblower,  for  respondent 


HAIGHT.  3.  Tbe  action  was  brought  to 
lecover  damages  for  a  breach  of  contract  of 
employment  The  plalntltTs  counsel,  in  his 
opening,  repeated  the  allegations  of  his  com- 
plaint, which  were,  in  substance,  that  in  De- 
cember, 1869,  the  president  and  actuary  of 
tbe  defendant  entsed  Into  an  oral  contract 
with  tbe  plaintiff,  by  the  terms  of  which 
he  was  to  enter  the  employment  of  the  de- 
fendant In  a  medical  capacity,  and  that 
such  employment  should  continue  during  his 
life;  that  for  the^  first  year  his  salary  should 
be  $5,000,  tbe  second  year  $5,500,  and  the 
third  year  $6,000,  and  that  it  was  to  remain 
at  that  figure  until  changed  by  the  parties; 
that  pursuant  to  such  contract  he  entered 
the  employment  of  the  defendant  which  con- 
tinued until  the  year  1895,  with  a  salary 
which  was  increased  from  time  to  time  until 
It  reached  $12,000  per  annum;  and  that  on 
the  20th  day  of  June,  1805,  he  was  wrongfully 
discharged.  The  complaint  further  alleged 
that  the  board  of  trustees  bad  adopted  a  by- 
law which  was  In  force  at  the  time  of  the 
making  of  the  contract  In  1869,  by  which  the 
president  and  actuary  were  empowered  "to 
appoint,  remove,  and  fix  the  compensation  of 
each  and  every  person,  except  agents,  em- 
ployed by  the  company."  He  demanded  as 
damages  $168,000.  The  answer  denied  that 
the  contract  was  for  life,  and  alleged  that  It 
was  void. 

It  Is  claimed  that  the  alleged  contract  was 
void  under  the  statute  of  frauds,  and,  fur- 
ther, that  It  was  a  contract  which  neither  the 
executive  officers  nor  the  board  of  trustees 
had  the  power  to  make,  under  tbe  authority 
of  Beers  v.  Insurance  Co.,  G6  Hun,  75.  20  X. 
Y.  Supp.  788;  but  [jassing,  without  determin- 
ing, these  questions,  we  are  of  the  opinion 
that  the  plaintiff  has  no  cause  of  action,  for 
other  reasons,  which  may  be  briefly  stated. 
Tbe  by-law  alluded  to  must  be  given  a  rea- 
sonable Interpretation.  We  may  assume  that 
the  power  given  to  appoint  was  intended  to 
Include  the  power  to  employ,  and  to  agree 
upon  the  compensation  that  should  be  paid; 
but  in  assnmlng  this  we  cannot  believe  that 
tbe  board  of  trustees,  in  adopting  the  by-law. 
Intended  to  Invest  the  executive  officers  nam- 
ed with  Oie  power  to  enter  Into  tmreasonable 
contracts  as  to  tbe  term  of  employment.  Un- 
der tbe  statute,  the  board  of  trustees  consist- 
ed of  twenty  Individuals,  whose  terms  of 
office  continued  for  four  years,  five  being 
elected  each  year.  The  management  and  con- 
trol of  tbe  corporation  was  given  to  tbe  trus- 
tees. In  construing  the  action  of  the  board 
In  adopting  the  by-law  In  question  we  must 
assume  that  tb^  had  In  mind  the  provisions 
of  the  statute  fixing  their  terms  of  office,  and 
that  ftt  tiie  expiration  of  that  period,  other 
persons  may  be  chosen  In  their  places,  upon 
whom  would  rest  the  responsibility  of  the 
conduct  and  management  of  the  business  of 
the  company;  and  that  they  had  no  right  to 
interfere  with  tbe  powers  of  future  boards  of 
trustees  by  Imposing  upon  them  onreasona- 
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Ue  etmtracts.  Tbls  piOTlalon  of  tlie  statute 
mar  properlr  be  taken  Into  consideration  hf 
tbe  court  In  determining  whether  the  contract 
it  reasonable.  EbiTlng  In  view  the  proTl- 
■loas  for  the  election  of  new  offlcera  upon 
whom  would  be  <aBt  the  responaiblUtar  of  the 
manacement  of  tbe  cranpany,  and  the  evi- 
dent purpose  of  the  atatute  that  tbe  hands 
of  Qte  future  offlcwi  should  not  be  tied,  or 
tbelr  action  unreasonably  hampered,  we  think 
the  ctHitract  in  qnestlon  must  be  held  to  be 
unreawHiable,  and  one  not  cont«nplated  by 
the  by-law,  and,  consequently,  ops  that  should 
not  be  executed.  In  tbls  case  the»  Is  no  dis- 
pute as  to  the  tacts,  and,  consequently,  the 
questions  arlsli^  with  reCoence  to  the  mean- 
ing of  the  by-law,  and  as  to  whether  tbe  con- 
tract  Is  reasonaUe,  Is  for  tbe  court,  and  not 
for  the  Jury.  Wright  T.  Bank,  110  N.  Y.  237, 
249.  IS  N.  SI.  79,  1  L.  B.  *A.  289;  Mead  v. 
Parker,  111  N.  Y.  259,  262, 18  N.  E.  727;  SuL 
llTan  v.  Cement  Co.,  119  N.  T.  348.  355,  23 
K.  £.  820;  Colt  t.  Owen.  90  N.  Y.  368.  The 
Judgment  should  be  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT.  MARTIN.  VANN,  and  LANDON,  JJ., 
concur. 

Judgment  aflbmed. 


OO  N.  T.  u 

BENNETT  t.  LONG  ISLAND  R.  00. 
(Court  ol  Appeals  of  New  York.   May  1,  1900.) 

RAILROAD  —  CONSTRUCTION  —  MASTER  AND 
SERVANT  — INJURY  TO  SERVANT  —  SWITCH 
WITHOUT  LOCK  OR  TARGET— NEOUGBNCB. 
Where  a  railroad  company.  In  constructing 
t  road,  puts  in  a  siding  for  temporary  purposes, 
sad  closes  It  with  a  switch  without  lock  or 
tancet,  and  i>1aintiS,  an  employd,  is  Injured, 
while  ridiag  io  a  caboose  over  the  road,  by 
jiimping  to  avoid  a  coUiaion  with  cars  on  the 
uding,  made  possible  by  the  switch  harlDg 
been  op«ied  either  by  a  co-employ6  or  a  third 
person,  a  refusal  to  dismiss  the  action  against 
the  company  ia  error;  it  being  ahown  by  un- 
contradicted evidence  that  switches  without 
lock  or  target  are  in  customary  use  In  railroad 
constmctioni 

Appeal  from  supreme  comt,  appellate  dl- 
Ttsion,  Second  department. 

Action  for  injuries  by  Charles  M.  Bennett 
against  the  Long  Island  Railroad  Company. 
From  a  Judgment  In  fsTor  of  plaintHT,  affirm- 
ed  by  the  appellate  dtrlslon  (47  N.  Y.  Supp. 
2B6),  defendant  appeals.  Reversed. 

WlUiam  J.  Kelly,  for  appellant  George 
C  Case,  for  reqjwndent. 

PARKER,  a  3.  Tbe  defendant,  while 
building  an  extension  to  Its  railroad  of  about 
XO  miles  In  length,  put  In  for  temporary  ub€ 
a  switch  without  either  lock  or  target,  and 
by  means  of  that  switch,  while  open,  a  ca- 
boose propelled  by  an  engine  was  run  at 
ooBBiderable  speed  Into  a  flat  car  loaded  with 
rails  standing  on  the  side  track.  The  plain- 
tu^  an  employ^  of  the  defendant,  was,  with 


a  number  of  other  employte.  In  the  caboose, 
en  route  to  the  point  where  they  were  to  be- 
gin tiie  labors  of  the  day;  and.  dlscoverUig 
that  a  coUlaion  was  Imminent,  he  jumped, 
receiving  Injuries  to  tbe  right  arm,  for  which 
damagoi  have  been  awarded  to  him  by  the 
Judgment  now  under  review.  The  swltidi 
had  been  in  use  fw  a.  number  of  months, 
was  perfect  of  Its  kind,  and  when  tbe  engine 
and  caboose  passed  by  it  tbe  night  before  the 
ftcddent  the  switch  was  cl(»ed;  and,  had  it 
not  been  opened  by  human  agency  between 
that  time  and  the  return  of  the  engine  and 
caboose  tbe  next  morning,  the  acddent  could 
not  have  happened.  Neither  passengw  nor 
freight  trains  had  been  run  over  this  track 
down  to  this  time,  nor  were  they  so  run  tot 
several  months  thereafter;  and  no  ei^ne 
was  run  over  this  road  in  the  time  Intervening 
the  passing  of  this  engine  and  caboose  at 
night,  and  their  return  in  the  morning.  There 
was  some  evidence  of  threats  of  mischief 
by  one  or  more  Italians  who  had  formerly 
been  employed  In  Uie  construction  of  the  road, 
and  of  the  close  proximity  of  one  of  them 
at  the  time  of  the  accident;  and,  while  there 
was  not  sufficient  evidence  to  require  a  find- 
ing that  the  switch  had  been  thrown  open 
by  one  of  them,  the  fact  was  conclusively 
established  that  there  was  no  defect  In  the 
switch,  and  that  it  required  a  man  to  open 
it.  Therefore  It  must  have  been  opened  ei- 
ther by  a  fellow  servant  or  by  an  outsider, 
and  In  either  event  the  defendant  Is  not  liable 
to  respond  to  this  plaintiff  for  the  results  of 
such  an  act,  because  In  the  former  case  It 
was  the  act  of  a  co-employg;  in  the  latter, 
the  felonious  act  of  a  third  party.  The  Penal 
Code  makes  an  Interference  with  a  switch 
by  a  third  party  a  felony.  Sectlcm  636.  The 
learned  trial  Justice  correctly  charged  the  jury 
as  to  these  propositions,  and  with  his.  concep- 
tion of  the  law  the  appellate  division  agreed. 
The  questions  submitted  to  the  jury  were 
whether  defendant  should  have  provided  a 
lock  for  the  switch  "for  the  piupose  of  secur- 
ing It  against  trespassers  who  might  Inad- 
vertently throw  It  out  of  place,  or  prevent 
temptation  to  persons  maliciously  minded, 
who  might  find  It  so  easy  to  turn  the  switch, 
by  having  It  secured,  to  make  it  more  dif- 
ficult," and  also  "whether  or  not  It  was  its 
duty  to  have  provided  a  signal,  called  a  tar- 
get,' so  that  an  approaching  construction 
train  could  have  seen  It  at  a  distance  so  far 
that  they  could  have  stopped  the  train  In  time 
to  prevent  the  accident,"  and,  In  effect,  that 
an  affirmative  finding  would  establish  the  lia- 
bility of  the  defendant  to  respond  to  tbe  plain- 
tiff In  damages.  Tbe  prevailing  opinion  at 
tbe  appellate  division  agreed  with  this  view 
of  the  law,  and  justified  the  trial  court,  up- 
on those  grounds  only,  in  refusing  to  dismiss 
the  conqilalnt,  and  anbmitthig  the  case  to  the 
Jury. 

When  the  plaintiff  rested,  he  had  proved 
tbe  character  of  the  switch,  that  It  was  closed 
the  ni^ht  before  and  open  at  the  moment 
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nr  the  accident,  and  tbat  It  was  without  lock 
or  tai^et,  but  bad  not  offered  any  eTtdence 
tending  to  show  that  It  waa  customary  to  ei- 
ther lock  or  place  targets  on  awltcbes  made 
use  of  during  the  conBtmction  of  railroads. 
The  motion  for  nonsuit  having  been  denied, 
the  defendant  proceeded  to  Introduce  evidence 
tending  to  show  that  the  switch  actually 
used  was  sacb  as  la  ordinarily  used  during 
the  construction  of  railroads,  and  that,  dur- 
ing constructions,  switches  are  never  lodged 
and  never  targeted.  WlUlam  A.  Cattell,  for* 
merly  assistant  chief  engineer  on  defendant's 
railroad,  testified  that  the  siding  in  question 
was  put  In  for  temporary  use  during  the  con- 
struction of  the  railroad,  and,  further,  that 
during  his  12  years*  experience  on  various 
railroads.  In  which  he  had  much  fitmlllarlty 
with  construction  work,  he  did  not  think  he 
had  ever  seen  a  loAed  swltdi  on  a  construc- 
tion track,  and  targets  very  sddom.  If  ever. 
The  assistant  engineer  on  the  New  York  divi- 
sion of  the  Pennsylvania  Ball  road  testified  that 
he  had  had  18  yeara  of  experiraice  on  various 
raUroads,  was  familiar  with  construction 
work  on  new  railroads,  and  had  never  seen 
a  switch  locked  on  tracks  in  process  of  con- 
struction, nor  had  he  ever  seen  targets  on 
such  switches;  and,  of  this  particular  switch, 
he  said  it  was  of  the  regular  standard  variety 
of  switch  found  on  construction  wotk,  and 
that  It  was  not  customary  to  lock  or  target 
such  switches  during  the  process  of  construc- 
tion. Mo  witness  was  caUed  who  attempted 
to  contradict  the  testimony  given  by  these 
witnesses.  At  the  close  of  the  trial,  there- 
fore, the  uncontradicted  testimony  diowed 
that  the  switch  In  use  had  not  only  per- 
formed Its  vrork  perfect^  during  tiie  months 
that  it  had  been  in  operation,  and  was  a  per- 
fect switch  of  its  kind,  but  further,  tbat  the 
switch  was  of  the  standard  variety  found  on 
construction  work,  and  that  It  was  not  custo- 
mary either  to  lock  or  target  such  switches. 
The  question,  therefore,  was  presented  to  the 
court,  on  a  motion  for  a  nonsuit,  whether 
the  jury  could  be  permitted  to  say,  notwith- 
standing this  evidence,  tbat  the  defendant 
failed  In  the  duty  which  It  owed  to  Its  em- 
ployes. In  not  providing  the  swltdi  with  a 
lock  or  target,  or  both. 

The  rule  of  law  1b  that  the  master's  duty  to 
his  servants  does  not  require  him  to  famish 
the  best  known  appliances,  but  such  only  as 
are  reasonably  safe;  and  the  teat  by  which 
to  determine  whether  he  has  performed  that 
duty  Is  not  satisfied  by  an  answer  to  the  in- 
quiry whether  better  appliances  might  have 
been  obtained,  but  whether  the  selection  made 
was  reasonably  prudent  and  careful.  String- 
ham  V.  Hilton,  111  N.  Y.  195,  18  N.  E.  870. 
1  L.  R.  A.  483;  Kern  v.  Refining  Co..  126 
N.  Y.  50.  25  N.  E.  1071;  De  Van  v.  Railroad 
Co.,  130  N.  Y.  632,  28  N.  E.  532;  Harley  v. 
Manufacturing  Co..  142  N.  Y.  31.  30  N.  E, 
813.  Applying  the  test  prescribed  by  the 
cases  above  cited  to  the  evtdoice  presented 
by  this  record,  for  the  purpose  of  determining 


whether  this  defendant,  as  master,  discharged 
its  full  duty,  the  result  is  necessarily  reached 
that  this  defendant  fully  performed  Its  obliga- 
tion to  Its  emi^oyto  engaged  In  the  construc- 
Iton  of  Its  road  when  It  made  selection  of  this 
particular  swit^,  vitbout  putting  on  it  ei- 
ther a  lock  or  tatget.  True,  it  might  have 
made  use  of  one  or  both  of  these  appliances; 
but,  according  to  the  record,  the  switch  se- 
lected was  such  as  is  generally  and  effidentiy 
used  on  construction  work  by  other  railroads, 
and  hence  In  making  selection  of  it  the  defend- 
ant acted  with  reasonable  care  and  prudence. 
The  beat  known  appUance  for  completed 
railroads  that  are  In  fu!tual  opoAtion  Is  a 
swlteh  with  a  lock  and  a  target  but  the  de- 
fendant was  not  called  vpm  during  the  con- 
struction of  this  road  to  do  more  timn  to  fur- 
nish a  switch  th^t  was  reasonably  safe.  In 
Brick  V.  Ballroad  Co.,  OS  N.  T.  211,  this  court 
had  before  It  a  case  where  the  plalntifTs  in- 
testate lost  Ills  life  while  riding  upon  a  con- 
struction train  over  a  dilapidated  railroad, 
which  the  defendant  was  engaged  in  recon- 
structing; and  in  doiying  the  plaintiff's  right 
to  recover  the  court  asserted  the  general 
principle  that  it  is  the  duty  of  the  master 
to  provide  and  maintain  for  the  use  of  his 
empl(Q'€s  suitable  madiinery  and  other  In 
strumentalitles  for  the  performance  of  the 
duties  enjobied  upon  them,  and  within  that 
principle  is  generally  included  the  duty  of  a 
railroad  to  provide  a  track  sufficient  for  the 
purpose  in  vleW)  and  to  maintain  it  in  good 
order.  But  the  court  further  said  that  while 
this  principle  is  generally  applicable  to  rail- 
roads which  are  in  a  state  ot  completion.  It 
must  be  considered  with  some  qualification 
in  reference  to  a  rood  which  has  become 
dilapidated  and  out  of  repair,  and  Is  In  the 
process  of  being  reconstructed.  *1t  may  be 
assumed,  we  think,  that  the  deceased,  in  per- 
forming the  services  in  which  he  -was  en- 
gaged, and  In  travelhig  on  the  construction 
train,  understood  that  he  vras  not  working 
upon  a  road  that  was  finished  and  in  good  re- 
pair, but  upon  one  which,  having  been  long 
neglected,  and  llttie  traveled,— latterly  only 
by  construction  trains,— subjected  him  to 
greater  risks  and  perils  than  would  be  Incur- 
red under  ordinary  clrcumstaaces.  and  In  en- 
tering defendant's  service  he  assumed  haz- 
ards Incident  to  the  same."  The  reasoning 
In  tbat  case  is  as  applicable  generally  to 
the  construction  of  a  railroad  as  to  its  recon- 
struction. The  master  who,  while  construct^ 
lug  a  railroad,  makes  use  of  such  appliances 
as  the  experience  of  others  engaged  In  similar 
work  has  showu  to  be  sufficient  and  reason- 
ably safe,  performs  bis  duty.  Therefore  this 
defendant  performed  Its  du^  In  selecting  and 
using  the  switch  In  question;  for,  according 
to  the  evidence  contained  in  this  record,  it 
selected  the  kind  of  switch  that  had  been  in 
use  on  other  railroads  during  construction, — 
a  Bwitcb  that  had  stood  the  practical  test 
of  user  for  so  long  a  time  tbat  it  had  become 
the  custom  to  use  It  without  either  lock  or 
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target  durlnc  tbe  period  of  construction  by 
rallroade  generally,  and  particularly  by  all 
thoce  with  which  the  witnesses  had  become 
fUnlUar  daring  their  long  and  varied  experl- 
vaee  In  railroad  building.  The  record,  there- 
fbre,  was  barren  of  any  evidence  authorizing 
a  ]vry  to  find  that  In  selecthig  this  switch 
for  use  during  constrtictlon,  without  either 
lock  OF  target,  the  defendant  acted  unreason- 
ably or  bnprudeatly,  and  therefore  the  mo- 
tion to  dismiss  the  complaint  should  bare 
been  granted.  The  Judgment  should  be  re- 
reraed,  and  a  new  trial  granted,  with  costs  to 
aUde  tbe  eTcot 

GRAY,  BABTLBTT,  MARTIN.  VANN, 
and  WERNER.  31.,  concur.  CULLBN,  J., 
not  sitting. 

Judgment  reversed,  etc 


aa  N.  T.  my 

BRBNNAM  V,  CITY  OF  BUFFALO. 
(Court  of  Appeals  ot  New  York.  April  IT, 
IDOO.) 

HTJNICIPAL  CORPORATION  —  IHPROVBMBNTS- 
ASSESSHBNT&-ACTS  OF  UUNI CI FALlTY— VA- 
CATING TAX  SALB— SEVERANCE  OF  JUST 
AND  BOCCBSSiVB  TAXES. 

1.  A  municipality  made  an  ABseument  for 
local  improvemeatB  on  propertr  of  an  adjoining 
owner,  and  thereafter  arbftrarib^  added  $581  to 
tbe  assessment  against  piaintitrs  property.  In 
an  action  bj  plaintiff  to  nave  a  sale  made  under 
the  assessment  set  aside,  and  the  entire  assesa- 
ment  declared  illegal,  the  sale  was  set  aside, 
and  the  asaessraent  corrected  by  strlkiog  ont 
the  $581.  Held,  that  the  entire  asMssment  was 
not-  TOid,  as  the  amount  arbitrarily  added  could 
be  separated  from  the  rest,  though  the  trial 
court  Inaccurately  characterised  the  assessment 
as  "f  raadnlent." 

2.  Where  a  mnnidpality,  after  making  an  as- 
■essment  for  local  improvements,  arbitrarily 
adds  $581  to  tbe  asseesroent  of  plaintitCa  prop- 
erty, and  makes  a  sale  of  the  property,  an  ac- 
tion to  set  aside  the  sale  under  the  assessment 
is  not  an  action  to  set  aside  the  assessment, 
which  mast  be  brongbt,  under  the  charter,  with- 
in one  year. 

3-  The  coort.  In  removing  a  cloud  from  the 

ftroperty  under  the  illegal  sale,  having  obtained 
urisdit^on  of  the  parties  and  subject-matter, 
conldt  In  addition  to  setting  aside  the  lale*  cor- 
rect the  Illegal  assessment. 
Bartlett  and  Tann,  JJ.,  dissenting. 

Appeal  from  supreme  court,  lyipellate  di- 
vision. Fourth  department. 

Actkm  by  Caroline  K.  Brennan  against  the 
dty  of  Buffalo  to  set  aside  a  tax  sale  and 
tlw  certificate  Issued  thereon,  and  to  vacate 
the  assessment  From  a  Judgment  of  the  ap- 
pellate division  In  fftvor  of  plaintiff  (43  N.  Y. 
Snpp.  597),  defendant  appeals.  Reversed. 

W.  H.  Cnddeback,  for  appelant  Adolidi 
Bebadow,  for  respondent 

O'BRIEN.  J.  The  plaintiff  sought  In  this 
action  to  set  aside  a  sale  of  her  real  property 
made  fay  the  municipal  authorities  upon  an 
assessment  for  a  local  improvement  The 
complaint  attacked  not  only  the  validity  of 
57  N.E.-6 


the  proceedings  resulting  in  the  sale,  Inelodlng 
the  certificate  given  to  the  purchaser,  but  tbe 
assessment  upon  which  It  rested,  as  Illegal 
and  void,  and  a  cloud  upon  her  title.  It  is 
conceded,  I  thlnlE.  that  subsequ«it  to  tiie  de- 
livery of  tbe  assessment  roll  1^  the  treasurer 
to  the  comptroller  there  were  Irregularities  In 
the  proceedings  suflldent  to  Justify  tbe  trial 
court  In  setting  aside  the  certificate  of  sale, 
and  all  the  proceedings  for  that  purpose  sub- 
sequent to  the  transmission  oi  the  roll,  to  the 
comptroller  by  the  treasurer.  It  seems  that 
subsequent  to  the  assessment  for  this  1m- 
ffforement  the  assessors,  for  the  purpose  of 
general  taxation,  divided  the  property  In  qnes- 
tifm  Into  two  parts,  and  so  represented  it  up- 
on a  map  made  for  the  use  of  the  assessors. 
'When  tbe  comptroller  received  the  roll  for 
this  local  assessment  he  apportioned  the 
whole  amount  to  one  part  of  the  prc^ierty,  and 
in  that  form  It  was  sent  to  the  ccAlector.  and 
returned  without  collection  to  the  comptroller 
again,  who  then  discovered  the  error,  and  cor- 
rected It  by  siweadlng  the  assessment  uptm 
the  whole  property  instead  of  a  part  only.  It 
is  suffl'dmt  to  say  that  In  Ha  proceedings  for 
a  sale  ttiere  was  a  material  d^iartnre  from 
flie  pro^slons  of  the  statute,  and  It  was  open 
to  tbe  property  owner  to  question  the  sale. 

The  most  Important  question  arises,  not  up- 
on the  proceedings  reAiIting  In  the  sale,  but 
with  respect  to  tiie  validity  of  the  assessment 
npon  which  the  sale  was  based.  If  the  as- 
sessment was  void,  as  Is  dalmed  by  the  prop- 
erty owner,  she  was  Mtltled  to  have  that 
set  aside  as  well  as  tbe  sale.  The  facts  that 
bear  upon  that  question  were  all  found  by 
tbe  trial  court,  and  are  undisputed.  The  im- 
provement c(H)sIsted  In  the  paving  of  a  street. 
The  common  conndl  had  full  power  to  order 
the  work  to  be  done  and  proceeded  r^nlarly. 
The  expense  ctf  the  Improvement  was  fixed 
in  accordance  with  the  statute  at  f 19,420.  It 
seems  that  under  the  defendant's  charter, 
when  the  exiiense  of  an  Improvement  exceeds 
¥20,000,  and  Is  to  be  paid  by  local  assessment, 
the  money  Is  payable  by  the  prc^rty  owner 
In  five  annual  installments.  Tbe  finding  of 
the  trial  court  is  that  the  assessors,  In  order 
to  bring  tbe  assessment  within  tbe  provision 
of  tbe  charter,  at  the  Instance  and  request  of 
some  person  unknown,  prepared  the  roll  in 
the  following  manner:  They  first  entered  up- 
on the  roll  against  each  parcel  of  property  in- 
cluded within  the  district  the  proper  sum  or 
the  ratable  part  of  tbe  whole  expense  aa  fixed 
according  to  law.  Thus  far  they  proceeded 
regularly,  and  their  work  was  not  affected 
by  any  Jurisdictional  or  other  error.  But  this 
distribution  did  not  bring  the  total  up  to  the 
required  amount  In  order  to  come  within  tbe 
provisions  of  the  charter  referred  to  authoriz- 
ing payment  In  five  Installments,  and  so  the 
assessors,  at  tbe  suggestion  of  some  person 
not  IdentlBed  by  the  proofs,  proceeded  to  add 
to  the  assessment  on  the  plalntifTs  property 
tbe  sum  of  ¥581.  thus  making  the  total  Just 
one  dollar  more  than  the  limit  In  the  charter. 
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The  trial  Judge  cbaracterized  that  act  In  the 
findings  as  "illegal,  arbitrary,  and  fraudu- 
lent" He  set  aside  the  certiticate  of  sale,  the 
sale  Itself,  and  corrected  the  assessment  by 
striking  out  the  Item  of  ?581,  awarding  costs 
to  the  plaintiff.  In  bo  far  as  this  Judgment 
allowed  the  tmlance  of  the  afisessment  to 
stand  as  a  charge  against  the  plaintiff's  prop- 
erty, It  was  reversed  at  the  appellate  dlvialon. 
and  the  entire  assessment  was  set  aside  as 
void. 

We  think  that  the  special  term  awarded  to 
the  plaintiff  as  large  a  measure  of  relief  as 
she  was  entitled  to  upon  the  facts,  and, that 
the  cancellation  of  the  entire  assessment  by 
the  court  on  appeal  should  not  be  upheld. 
The  city  bad  made  and  paid  for  the  Improve- 
ment, and  the  plaintlfTs  property  has  had 
the  benefit  of  it.  Under  such  circumstances, 
a  court  of  equity  should  not  discharge  the 
plaintiff's  property  from  all  liability  to  con- 
tribute to  the  expense  unless  compelled  to 
do  so  in  obedience  to  some  established  rule  or 
principle.  The  use  of  the  word  "fraudulent" 
in  describing  the  act  of  the  assessors  does 
not  change  the  real  character  of  that  act.  It 
was  simply  an  act  done  without  authority  or 
jurisdiction,  and  was  void  upon  its  face,  with- 
out regard  to  the  purpose  in  the  minds  of  the 
assessors  or  the  influences  under  which  they 
acted.  When  the  plaintiff  asks  a  court  of 
equity  to  relieve  her  property  from  all  lia- 
bility to  contribute  to  an  improvement  which 
presumptively  she  has  received  the  benefit  of, 
she  cannot  impute  fraud  to  the  city  simply 
because  the  assessors  added  to  her  assess- 
ment an  Item  without  authority.  The  assess- 
ment, when  reduced  by  the  special  term,  was 
a  part  of  the  assets  of  the  city,  and  entitled 
to  all  the  protection  which  the  law  gives  to 
any  other  species  of  property.  An  IllegaJ 
Item  in  a  local  assessment  does  not  necessa- 
rily render  the  whole  assessment  void  because 
the  act  of  inserting  the  Item  happened  to  be 
described  as  fraudulent.  It  frequently  hap- 
pens that  public  officers  exceed  their  author- 
ity, but  that  will  not  always  invalidate  acts 
within  their  authority,  when  the  good  and  the 
bad  can  be  separated.  But  I  am  not  aware 
of  any  authority  for  Imputing  fraud  to  a 
municipality  simply  loecause  one  of  Its  pub- 
lic officers  exceeded  his  powers.  When  a 
board  of  assessors  add  to  a  lawful  assessment 
an  Item  which  is  unlawful,  and  the  latter  can 
be  B^arated  from  the  former,  the  lawful 
part  of  the  assessment  can  stand  and  be  en- 
forced, even  though  the  act  of  the  assessors 
In  adding  the  illegal  Item  should  be  charac- 
terized as  fraudulent  But  even  If  fraud,  as 
against  a  city,  could  in  any  case  be  predicated 
upon  the  act  of  the  assessors  in  adding  an  il- 
legal item  to  an  assessment  roll,  it  is  plain 
that  the  learned  Judge  who  made  the  finding 
did  not  understand  the  term  as  imputing  any- 
thing more  than  an  ezceaa  of  Jurisdiction, 
since  he  allowed  the  assessment  to  stand  for 
the  correct  sum.  It  Is  plain  that  he  did  not 
understand  that  the  whole  assessment  was 


infected  with  an  incurable  vice,  since  he  held 
It  good  except  as  to  the  item  added  without 
legal  authority.  The  decision  of  the  special 
term  proceeded  upon  the  rule  so  well  stated 
by  Judge  Comstock  in  Curtis  v.  Leavitt  15 
N.  Y.  96,  In  these  words:  "A  doctrine  which 
is  expressed  In  the  words,  'void  In  part  void 
In  toto,'  has  often  found  its  way  into  books 
and  Judicial  opinions  as  descriptive  of  the  ef- 
fect which  a  statute  may  have  upon  deeds 
and  other  Instruments  which  have  in  them 
some  forbidden  vice.  There  is,  however,  no 
such  general  principle  of  law  as  the  maxim 
would  seem  to  indicate.  On  the  contrary, 
the  general  rule  is  that  If  the  good  be  mixed 
with  the  bad,  It  shall  nevertheless  stand,  pro- 
vided a  separation  can  be  made.  The  excep- 
tions are:  First  where  a  statute,  by  Its  ex- 
press terms,  declares  the  whole  deed  or  con- 
tract void  on  account  of  some  pi'ovislon  which 
Is  unlawful;  and,  second,  where  there  is  some 
ail-pervading  vice,  such  as  fraud,  for  exam- 
ple, which  is  condemned  by  the  common  law, 
and  avoids  ail  parts  of  the  transaction  be- 
cause all  are  alike  infected." 

This  was  not  a  case  in  which  the  whole  as- 
sessment was  infected  with  an  all-pervading 
vice.  The  use  of  the  word  "fraudulent"  in 
the  .finding  of  the  special  term  describing  the 
assessment  was  doubtless  an  Inaccuracy. 
The  findings  were  probably  drawn  by  the  at- 
torney for  the  successful  party,  and  not  by  the 
trial  Judge,  who  had  Just  decided  to  treat  the 
original  assessment,  without  the  addition,  as 
valid.  The  learned  appellate  division,  we 
think,  attacbed  too  much  importance  to  that 
word  In  the  findings.  It  gave  to  a  single  wwd 
a  meaning  and  significance  which  It  is  very 
evident  the  trial  Judge  did  not  Intend,  since 
be  could  not  have  held  or  found  that  the  en- 
tire assessment  was  Infected  with  a  vice  that 
rendered  it  utterly  void.  The  use  of  that 
word  in  the  finding  did  not  change  the  undis- 
puted facts  or  the  true  character  of  the  offi- 
cial act  of  the  assessors.  It  could  have  no 
application  to  that  act,  so  far  as  the  assessors 
had  Jurisdiction.  So  far  as  they  acted  with- 
out Jurisdiction,  the  act  was  void,  whethw 
descritted  as  fraudulent  or  otherwise,  and 
the  word  was  probably  used  only  to  charac- 
terize the  excsBB  which  was  added  to  an  as- 
sessment otherwise  valid.  It  frequently  bap- 
pens  that  even  the  Judgments  or  orders  of 
the  courts  are  found  to  be  void  because  the 
Jiu-isdlctlon  has  been  transcended,  or  illegal 
because  affected  by  some  error,  but  In  any 
case  the  real  character  of  the  Judicial  act 
would  not  be  changed  by  describing  It  as 
frandulent.  It  is  true  that  a  Judgment  or  de- 
cree may  be  fraudulent  but  the  fraud  is  never 
Imputed  to  the  court  but  to  theconduct  of  one 
of  the  parties.  A  court  or  body  acting  judi- 
cially may  commit  an  error  or  exceed  the  Ju- 
risdictlcm,  but  it  cannot  be  guilty  at  "Cntud," 
In  the  proper  or  legal  sense  ot  that  term,  la 
this  case  the  board  of  assessors  acted  Judi- 
cially, and  It  would  be  just  as  impossible  to 
Impute  fraud  to  their  decision  as  It  would  be 
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to  tbe  JadRment  of  a  court  OT>en  to  attack  for 
Jurisdictional  defects  or  Illegal  procedure. 
Iforeorer,  tbe  assessors  are  not  parties  to  tbis 
actf<ML  The  parties  to  tbis  action  are  tbe 
propNt7  owner  and  the  city.  The  latter  has 
neftber  perpetrated  nor  anthoilzed  any  fraod 
opoo  the  former.  The  plalntlfiT  did  not  charge 
fiaod  In  her  complaint,  and  the  mere  fact 
thftt  tbe  word  "fraudulent"  is  used  In  tbe 
Hading  to  describe  tbe  act  of  the  assessors.  In 
association  with  tbe  other  words  "Illegal" 
and  ^'arbitrary,"  cannot  affect  tbe  asseaBment 
when  the  Illegal .  Item  of  ^1  Is  expunged. 
This  Illegal  Item  does  not  permeate  the 
whole,  but  tbe  good  can  be  separated  from 
the  bad,  and,  after  cutting  off  what  waa  add- 
ed vltboot  avtbority,  the  good  can  and  should 
be  upheld. 

The  learned  counsel  for  tbe  defendant  con- 
tenda  that  the  rlgbt  to  maintain  this  action  Is 
barred  a  proTlskm  of  the  city  diarter  to 
tbe  effect  that  an  action  to  set  aable  a  tax 
or  asKssment.  or  to  test  the  validity  or  regu- 
lailty  of  tbe  aame.  most  be  brought  wlthla 
we  year  from  the  ecnnpletloa  of  the  roll  and 
the  deHvery  thereof  to  tbe  treasnrer.  TbIs 
action  waa  not  brought  within  that  tlm&  But 
it  Is  not  an  action  to  set  sslde  a  tax  or  assess- 
ment  or  to  test  tbe  validly  or  regularity  of 
ODfc  The  primary  purpose  was  to  set  aside 
a  sale  of  the  property  upon  which  tbe  assesa- 
ment  was  Imposed,  and  ttie  action  could  rest 
upon  tbe  erroneous  and  irregular  proceedings 
after  the  roll  was  delivered  to  tbe  comptroller, 
witlKHit  toDcblng  tbe  asieasment  at  all.  But 
tbe  court,  having  obtained  Jurisdiction  of  tbe 
parties  and  tbe  snbject-matter,  had  power 
to  make  the  rdlef  complete  by  striking  from 
tbe  roll  a  separate  Item,  which  had  been  add- 
ed without  Jorlsdlctlon  to  a  valid  assessment 
^e  coort.  in  removing  a  cloud  upon  the  title 
to  the  property,  created  by  an  Illegal  sale, 
could  extend  the  relief  to  everything  that  was 
found  Ul^al  including  the  unauthorised  Item 
in  the  assessment  Kink  v.  McManus.  121  N. 
T.  2S0.  24  N.  E.  4G7.  If  these  views  are  cor- 
rect it  fidlows  that  the  Judgment  of  the  ap- 
pellate division  should  be  reversed,  and  that 
of  tbe  ipedal  term  affirmed,  without  costs  to 
dtber  party. 

PARKER.  C.  J.,  and  HAIOHT.  MARTIN, 
and  LANDOX.  JJ.,  concur.  BABTLETT  and 
VANN.  JJ.,  dissent 

Judgment  revosed,  etc 


(U2  N.  T.  513) 

TAYLOR  V.  SYME  et  al. 
(Coort  of  Appeals  of  Xew  York.    April  17, 
1000.) 

WILLS  —  POREIGN  EXECUTOR  —  ANCILLARY 
LETTERS  —  WHEN  AUTHORIZED  —  PETITION 
FOK  APPOINTMENT— ItECORD  OF  ORIOINAL 
ArPOINTMENT— CONTKAniCTORY  AS  TO  JU- 
RISDICTIONAL FACT— EPFBUT-SUIT  BT  EX- 
ECU  TO  R-COUJkTERAL  ATTACK  ON  APPOINT- 
MENT. 

1,  Code  CIt.  Troc  5  2005.  limits  the  powers 
ol  ft*  sotrogate  to  graut  ancillary  letters  on  a 


foreign  pro1>ate  of  a  win  executed  by  a  person 
at  the  time  a  nonrewdeat  to  the  case  of  pro* 
bate  in  the  state  or  territory  where  the  will 
was  executed,  or  the  teetator  resided  at  time  of 
death,  field,  that  where  a  petition  was  filed  tor 
ancillary  iettera  testamentarr  under  section 
wliich  stated  that  the  will  of  which  peti- 
tioner was  executor  was  executed  in  Louisiana, 
but  the  certified  cop;  of  tbe  probate  in  Louisi- 
ana dhowed  that  tcutatrix  at  her  death  had  her 
domicile  In  Alabama,  and  that  tbe  will  was  ex- 
ecuted In  that  states  the  surrogate  had  no  Juris- 
diction to  issue  aaciliary  letters,  since,  the  court 
being  bound  to  fiive  full  faith  aod  credit  to  the 
judidal  proceedings  of  a  sister  state,  the  state- 
ment of  the  record  as  to  a  JurisdictioDal  fact 
prevailed  over  tbe  petition. 

2.  Rev.  Civ.  Code  La.  art  1668,  provides  that 
testaments  made  in  other  states  cannot  be  car- 
ried into  effect  on  prooerty  In  that  state  with- 
out being  registered  in  tbe  court  witliio  the 
jurisdiction  of  which  the  property  is  situated. 
Article  1220  provides  that  tbe  succession  of  p*r- 
sons  domiciled  out  of  tbe  state  of  LouMana, 
leaving  property  therein,  shall  be  adminiaterea 
on  as  those  of  citizens  of  the  state,  and  otGcers 
appointed  to  administer  as  pointed  out  by  law. 
ael4,  that  where  testatrix  was  not  a  resident  of 
Louisiana,  and  her  .will  was  not  executed  there, 
but  she  left  property  therein,  the  authority  of 
an  executor  appointed  there  extended  only  to 
property  in  that  state,  not  being  a  general  ad- 
ministration, and  hence,  together  with  the  rule 
that  a  foreign  executor  cannot  sue  In  tbe  courts 
oC  New  Yorlt,  such  executor  could  not  sue  in 
such  state  on  a  note  bolongrng  to  the  estate. 

3.  Where  defendant  wiis  sued  on  a  note  by 
one  to  whom  ancillary  letters  testamentary  had 
been  issued  as  foreign  executor  of  the  indorsee 
of  the  note,  It  was  proper  to  attack  in  such  ac- 
tion tbe  surrogate's  jonsdlction  to  Issue  the  let- 
ters, since,  the  questioD  being  Jurisdictional,  tbe 
attack  could  be  made  collateruly. 

Appeal  from  supreme  coort,  i^rpellate  dlvl- 
Blon,  First  department 

Action  by  M.  Temple  Taylor,  as  executor, 
etc.  of  Eliza  Kenner.  deceased,  against  Fred- 
erick J.  Syme  and  others.  From  a  Judgment 
of  tbe  appellate  division  affirming  a  Judg- 
ment for  plaintiff  entered  on  a  verdict  direct- 
ed by  tbe  supreme  court  (45  N.  T.  Supp.  707), 
defendant  Syme  appeals.  Reversed. 

Bdwant  P.  Brown,  for  luqidlant,  Brastos 
D.  Benedict,  for  respondent 

LANDON,  J,  This  action  was  commenced 
by  Eliza  Kenner,  September  3,  ISOO,  against 
tbe  defendant  Syme.  upon  two  promissory 
notes  made  December  21,  lKt2,  in  New  Or 
leans.  La.,  each  for  Jl.fiOO.  by  Allen  &  Syme. 
co-partoerB.  then  residents  In  New  Orleans, 
to  their  own  order  (one  pnyaole  August  1. 
ISS^i,  and  the  other  September  1,  1883),  and 
Indorsed  by  tbe  makers  to  Eliza  Kenner,  who 
then  resided,  and  continued  to  reside  until 
her  death,  in  Mobile,  Ala.  Tbe  notea  were 
the  Inst  of  a  aeries  given  In  payment  of  tbe 
rL>nt  of  a  rice  plantation  in  Louisiana,  which 
Mrs.  Kenner,  at  the-  time  of  their  date,  leased 
to  Allen  &  Syme  for  three  yeors.  ending  De- 
cember 81,  1885.  Tbe  lease  contained  a  pro- 
vision that  If  the  lessees  should  be  deprived 
of  the  use  of  the  premises  by  and  through 
any  causes  beyond  their  control  or  any  fortu- 
itous evt'ut.  they  shovild  be  allowed  a  redur- 
Uon  of  the  auiuuut  pro  tanta    Alien  and 
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Stum  entered  Into  poswsslon  of  the  premises, 
and  at  tbe  enH  of  two  yean  failed:  and  their 
credltoni  took  posBesaf(»i  of  their  morable 
property  on  the  plantatlim,  with  the  result 
that  tbey  did  not  opwate  the  EAantatm  the 
third  year.  We  agree  with  tbe  coorts  b^w 
that  Allen  A  Syme  must  be  held  to  have 
brought  this  mtafortane  upon  themselves  by 
their  own  bnprorldencer  and  that  It  could  not 
be  properly  called  a  "fortuitous  event,"  which 
the  OItU  Code  of  Louisiana  d^nea  as  "that 
which  happens  by  a  cause  which  we  cannot 
tealst**  Article  3566,  No.  16. 

Eliza-  Kenner  died  In  the  state  of  Virginia 
In  July,  1891;  but  her  domicile  was  in  Mo- 
bile* in  tbe  state  of  Alabama.  This  action 
was  revived  in  the  name  of  the  present  plain- 
tiff in  October,  1898;  andlhuy  letters  testa- 
mentary having  in  September,  1896,  been  Is- 
sued to  him  by  the  surrogate  of  the  county 
ot  New  TorlE.  The  defendant,  by  his  aanver 
anA  upon  the  trial,  challenged  tbe  Jurisdiction 
of  the  surrogate  of  the  roanty  of  New  Ywk 
to  Issue  the  ancillary  letters;  the  ground  of 
the  challenge  being  that  such  letters  were  is- 
sued uptnt  the  rec(»d  of  the  probate  of  Mrs. 
Kenner's  will,  and  of  the  Issue  of  letters  testa* 
mentary  thereon  by'  a  court  In  the  state  of 
Louisiana,  where  she  did  not  live,  where  she 
did  not  die,  and  where  her  will  was  not  exe- 
cuted,  Instead  of  by  a  court  In  tbe  state  of 
Alabama,  In  which  she  was  domiciled  at  tbe 
time  of  her  death,  and  In  which  she  executed 
ha  Will.  Section  2696  of  the  Code  of  Civil 
I^rocedure  limits  the  power  of  tbe  surrogate 
to  grant  ancillary  letters  upon  a  foreign  pro- 
bata In  the  case  ot  a  will  of  personal  proper^ 
ty  made  by  a  person  who  resided  in  some  oth- 
er state  or  territory  of  the  Union  at  the 
thne  of  the  execution  thereof  or  at  the  time 
of  his  death,  to  the  case  of  probate  in  tbe 
state  or  territory  where  the  will  was  aecut- 
ed,  or  the  testatw  resided  at  the  time  of  bis 
death.  In  August,  1896,  tbe  present  plaintiff. 
M.  Temple  Taylor,  by  his  attorney,  presented 
a  petition  to  the  surrogate  of  the  county  of 
New  York  tme  ancillary  letters  testamentary, 
osteosibly  nnder  sectitw  2696  ot  the  Code  of 
Civil  Procedure.  The  petition  stated  correct- 
ly the  facta,  except  that  It  stated  that  the 
will  was  oecnted  in  Lonlsiana,  which  was 
not  true.  Accompanying  tbe  petition  was  a 
dnly-certlfled  transcript  of  the  record  of  the 
probate  of  tbe  will  In  the  court  in  Louisiana, 
and  of  letters  testamentary  issued  to  the 
plaintiff,  with  a  copy  of  the  will,  and  proofs, 
Including  a  statement  of  the  testimony  of  the 
subscribing  witnesses,  substantially  as  re- 
quired by  sections  2^,  2808.  and  270i.  From 
this  transcript  it  distinctly  appeared  that  the 
will  of  Mrs.  Kenner  was  executed  in  tbe 
state  of  Alabama,  and  that  she  resided  In 
that  state  at  the  time  of  ber  death;  that  Is, 
had  her  domicile  there.  It  thereby  appeared 
that  the  case  was  not  one  In  which  the  surro- 
gate bad  jnrlsdicttOD  to  issue  ancillary  letters 
upon  the  transcript  ot  the  record  of  the  pro- 
bata and  proceedings  produced  before  him 


from  the  court  in  Lonlstans.  The  surrogate 
was  probably  diverted  from  examining  tbe 
record  befWe  blm  by  the  statement  In  the 
petition  that  the  will  was  executed  In  Louisi- 
ana. But  tbe  office  of  ibe  petition  was  to 
lutltute  the  proceeding,  and  bring  the  Louis- 
iana record  Into  omirt  for  examination  1^  the 
anm^^e.  Manifestly,  if  the  petltltm  con- 
tradicted the  record  upon  a  Jnrladlctlonsl  fact 
the  record  would  prevail,  since  me  of  the 
purposes  of  the  provlslMis  of  the  Code  of  Civil 
Procedure  in  this  b^U  Is  to  give  full  fiUtb 
and  credit.  In  proper  cases,  to  Judicial  pro- 
ceedings of  a  sister  state.  No  mistake  In 
the  petition  would  create  the  record  ot  a  pro- 
bate In  Alabama,  or  change  the  facts  present- 
ed  by  the  Louisiana  record,— that  the  testap 
tilx  executed  her  will  In  Alabama,  and  was 
domidled  there  at  her  death.  ^The  record 
showed  that  the  surrogate  had  no  Jurisdic- 
tion. Biggs  V.  Cragg,  89  N.  Y.  479;  In  re 
Hawley.  IM  N.  T.  250,  10  N.  E.  362;  Morrow 
V.  Freeman,  61  N.  Y.  616;  In  re  New  Torfc 
CatiioIIc  Protectory,  77  N.  T.  842. 

It  is  suggested  that,  however  this  may  be. 
the  plaintiff  was  duly  an;>olnted  executor  in 
Louisiana,  and  thus  became  the  owner  of  tbe 
assets  ol  the  deceased.  This  position  would 
have  more  force  if  Louisiana  had  been  the 
domicile  of  tbe  testatrix,  since  tbe  law  of  the 
domicile  governs  the  succes^foi  of  person^ 
property.  The  rule  still  remains  that  a  for- 
eign executor  or  administrator  cannot  sue  aa 
such  in  this  state,  although  In  cases  where 
there  are  no  creditors  of  the  decedent  within 
the  state  the  reason  of  the  rule  has  little 
force.  Parsons  v.  I^an.  20  N.  Y.  ICS; 
Petersen  v.  Bank.  82  N.  T.  21;  Twonto  Oen. 
Trust  Co.  V.  Chicago*  a  &  Q.  R.  128  N. 
Y.  37.  25  N.  E.  198.  The  administration  in 
the  state  of  Louisiana,  however,  was  under 
the  Revised  Civil  Code  of  that  state,  as  fol- 
lows: 

"Art  1220.  The  succession  of  persons  domi- 
ciled out  of  the  state  of  Louisiana  and  leav- 
ing property  In  this  state  at  their  demise,  shall 
be  opened  and  administered  upon  as  are  those 
of  citizens  of  the  state,  and  the  Judge  before 
whom  such  succession  shall  be  opened  shall 
proceed  to  the  appointment  or  confirmation 
of  the  officer  to  administer  it  under  the  name 
and  in  the  manner  pointed  out  by  existing 
laws." 

"Art  16R8  (1681).  I^estaments  made  In  for- 
eign countries  and  other  states  of  the  Union 
cannot  be  carried  Into  effect  on  prc^rty  In 
this  state  without  being  registered  In  the 
court  within  the  Jurisdiction  of  which  the 
property  Is  situated,  and  the  execution  thereof 
ordered  by  the  Judge." 

Thus,  the  professed  purpose  of  the  adminis- 
tration in  Louisiana  was  that  tbe  will  of  the 
testetrlx  might  "be  carried  Into  effect  on  prop- 
erty In  this  Lthat]  stote."  It  did  not  purport 
to  extend  to  the  property  of  the  testatrix  in 
the  state  of  her  domicile  or  in  any  other  state, 
or  to  be  a  universal  administration,  but  to 
cover  the  administration  in  that  states  like 
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the  ancUlary  admlnlstrBtlon  sought  In  tlile. 
state;  tbe  ancillary  being  supplemental  to  the 
principal  admlnlBtration.  and,  except  as  to  do- 
mestic creditors,  subordinate  to  It  See  sec- 
tion 2700.  Code  ClT.  Proc. 

It  Is  satd  that  this  Is  a  collateral  attack, 
bat,  as  It  la  a  question  of  the  Jurlsdictltm,  the 
attack  can  be  made  collaterallj.  The  de- 
fendant had  no  Interest  In  the  proceeding,  or 
standing  to  challenge  It,  until  the  plaintiff  as- 
serted against  him  his  right  to  represent  Mrs. 
Keoner.  He  could  do  no  more  than  raise  the 
Issue  at  his  flrst  c^portunlt?. 

The  defendant  also  urges  the  statute  of 
limltatlMia  of  Louisiana  as  a  defense.  Tbe 
apellate  dlrlslon  held  that  It  was  not  well 
taken,  because  the  defendant  took  up  his  resi- 
dence in  tbia  state  before  the  expiration  of 
Ave  years  after  the  maturity  of  tbe  note. 
The  question  Is  an  Interesting  one,  but  It  is 
not  necessary  for  us  to  decide  It. 

It  follows  that  tbe  plaintiff  did  not  show 
bis  Tight  to  maintain  this  action.  The  Judg- 
ment must  be  reversed,  with  costs.  New  trial 
granted;  costs  to  abide  the  event 

PABKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT.  HAIGHT,  MARTIN,  and  VANN.  JJ., 
concur. 

Judgment  reversed,  etc 


063  N.  T.  99) 

PEOPLE)  T.  PBIOBI. 
(Court  of  Appeals  of  Xew  York.   May  1,  1900.) 

CRIMINAL.  LAW— COURT  OP  APPBALS-JUBW- 
DICTl  ON— PREPARED  "CA8B"— MOTION 
FOR  NEW  TRIAL— REVIEW. 

1.  As  Code  Cr.  Proc.  S  617,  gives  the  right 
of  ^ect  appeal  to  the  court  of  appeals  to  one 
on  whom  a  judgment  of  death  has  been  pro- 
noaneed,  that  court  has  control  of  the  correc- 
tkio  of  an  error  made  by  the  trial  court  in 
settling  the  case  for  appeal,  as  the  tight  to 
hear  such  appeal  includes  the  right  to  settle 
the  preliminary  practice  for  presenting  it  not 
fixed  by  statute. 

2.  Under  Code  Cr.  Proc.  5  485.  as  amended 
by  Laws  1897,  c.  427,  requiring  the  clerk  of 
the  trial  court,  where  an  appeal  Is  taken  from 
a  Judgment  of  death  in  a  criminal  case,  to 
prepare  copies  of  the  jndgment  roll,  and  for- 
ward the  same  to  the  clerk  of  the  court  of 
appeals,  and  requiring  such  judgment  roll  to 
contain  tbe  "casfe"  if  there  is  one,  tt  is  error 
for  a  justice  of  the  supreme  court,  who  tried 
the  case,  sitting  at  Hpeda]  term,  to  strike  from 
a  prepared  "case,"  filed  by  defendant  after 
judgment  of  death  had  been  pronounced  on  an 
appeal  to  tbe  court  of  appeals,  affidavits  and 
IKoeeedingB  had  on  a  motion  for  a  new  trial, 
on  the  gronnd  of  newly-discovered  evidence, 
as  snch  "case"  Is  a  part  of  the  Judgment  roll. 

An>eal  from  special  term. 

Ixtrenso  Priori  was  convicted  of  murder  In 
tbe  flrst  degree,  and  judgment  of  death  was 
entered  against  him.  From  an  order  strik- 
ing out  part  of  a  proposed  case  ou  an  appeal 
Co  the  court  of  appeals,  he  appealed,  which 
(be  people  moved  to  dismiss.  Motion  to  dls- 
mlas  denied,  and  order  reversed. 


Samuel  Seabury  and  Bankson  T.  Morgan, 
for  appellant.  Aaa  Bird  Gardiner  and  CSiarles 
Le  Barbie,  for  the  People. 

VANN,  J.  On  the  2d  of  May.  1600,  tbe  de- 
fendant appealed  to  this  court  from  a  judg- 
ment of  death  pnmounced  against  him  three 
days  before.  In  June  following  be  moved  for 
a  new  trial  on  newly-discovered  evidence,  but 
the  motion  was  denied  by  an  order  entered 
on  the  20th  of  October.  Subsequently  his  at- 
torneys served  a  proposed  "case"  wbicb. 
among  other  things,  contained  the  affidavits 
and  proceedings  on  said  motion,  but  they 
were  struck  out  on  the  settlement  by  tbe 
allowance  of  an  amendment  prepared  by  the 
district  attorney.  Thereupon  the  defendant 
moved,  at  a  special  term  held  by  the  justice 
who  presided  at  the  trial,  for  a  resettlement 
of  tbe  case  by  disallowing  such  amendment 
and  restoring  said  proceedings  to  the  record. 
From  an  order  denying  said  motion  this  ap* 
peal  was  taken,  and  the  respondent  now 
moves  to  dismiss  the  same. 

We  think  tbe  motion  should  be  denied. 
The  statute  gives  a  person  upon  whom  judg- 
ment of  death  has  been  pronounced  the  ab- 
8(Hute  right  ot  appeal  to  the  court  of  appeals 
In  the  first  Instance.  Code  Cr.  Proc.  I  S17. 
It  Is  the  only  method  <^  review  allowed  by 
law  In  this  Important  class  of  cases,  except 
as  the  trial  court  may,  to  some  extent  review 
Its  own  action,  as  well  as  that  of  the  jury, 
on  a  motion  for  a  new  trial  founded  upon 
errors  committed  before  judgment  is  pro- 
nounced. Code  Cr.  Proc.  8  465.  The  power 
to  hear  aud  decide  an  appeal  In  the  first  in- 
stance necessarily  Involves  the  right  to  set- 
tle tbe  preliminary  practice  so  far  as  It  Is  not 
fixed  by  statute.  People  v.  Conroy,  151  N. 
Y.  548,  547,  45  N.  B.  M6.  "As  the  right  of 
review  is  absolute  so  must  be  also  tbe  right 
to  have  a  complete  and  accurate  statement 
of  the  matters  determined  against  a  party." 
GleasoD  v.  Smith,  34  Hun,  547.  While  tbe 
statute  now  provides  that  a  "esse"  must  be 
made  and  settled  upon  an  appeal  to  this  court 
from  a  judgment  of  death,  it  does  not  pro- 
vide any  method  of  reviewing  the  action  of 
the  justice  settling  the  "case,"  even  for  the 
most  grievous  error.  This  part  of  the  prac- 
tice Is,  therefore,  left  to  be  settled  by  tbe 
court  for  it  cannot  be  presumed  that  tbe 
legislature  intended  to  give  a  remedy  by  ap- 
peal, as  a  matter  of  right,  and  yet  permit  It 
to  be  taken  away,  In  effect  by  tbe  refusal 
of  the  trial  Justice  to  Insert  in  the  "case"  an 
essential  part  of  the  evidence  or  a  vital  ruling 
upon  the  triaL  As  was  said  by  Judge  Barl 
In  Re  Brady,  60  N.  Y.  215,  220:  "The  right 
to  review  Uie  decision  of  a  single  Judge  sit- 
ting at  special  term,  In  a  matter  affecting 
substantial  rights,  being  general  ahd  funda- 
mental, it  must  be  deemed  to  exist  unless  tbe 
Inteot  to  destroy  It  Is  expressed  with  great 
clearness."  It  is  tbe  policy  of  the  law  In  all 
cases,  both  civil  and  criminal,  to  provide  8 
truthful  record  of  the  proceedings  at  tbe 
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trial  for  the  use  of  tbe  appellate  court,  and 
experience  Aows  the  necesstty^  of  superrision 
by  that  court  of  the  method  provided  for  the 
porpoae.  Rubber  Co.  t.  Botbery,  112  N.  T. 
582,  ao  N.  E.  646;  B.  c,  119  N.  Y.  633,  23 
N.  B.  SSO.  In  People  t.  Conroy,  supra,  we 
held  that  we  had  power  to  acquire  a  correct 
copy  of  the  evidence,  rulings,  and  charge  to 
to  be  furnished  for  the  purpose  ot  the  ap- 
peal In  a  capital  case.  We  declared  that: 
"This  power  exists  by  necessary  In^Ucatlon, 
as  the  right  to  hear  the  appeal  Involves  the 
right  to  require  such  a  record  to  be  presented 
as  the  law  commands.  *  *  *  As  the 
printed  records  are  required  to  be  furnished 
to  us  for  official  action,  we  necessarily  have 
tbe  right  to  determine,  upon  a  proper  appli- 
cation and  the  full  presentation  of  the  facts, 
whether  they  have  t>een  prepared  and  printed 
according  to  law."  The  method  of  correcting 
errors  upon  the  settlement  of  a  "case"  is  a 
matter  of  practice  which  is  under  our  con- 
trol. We  might  entertain  a  motion  to  re- 
settle the  "case"  ourselves,  but  that  would 
be  inconvenient,  and  would  take  time  that 
Is  needed  for  the  regular  business  of  the 
court  It  is  better  to  follow  the  practice  pre- 
vailing in  civil  and  In  other  criminal  cases 
by  talcing  cognizance  of  an  appeal  from  an 
order  of  the  special  term.  Blgelow  v.  Deavol, 
160  N.  Y.  327,  44  N.  E.  »4fl.  While  the  stat- 
ute does  not,  in  terms,  provide  for  such  an 
appeal,  the  power  to  settle  the  practice  gov- 
erning appeals  is  necessarily  committed  to 
us  as  Incidental  to  the  power  to  hear  appeals. 
We  think  that  Implied  authority  has  been  con- 
ferred upon  us  to  supervise  the  action  of  the 
trial  justice  in  settling  the  "case"  by  hearing 
an  appeal  from  an  order  denying  a  motion 
for  a  resettlement 

It  is,  therefore,  necessary  to  decide  the  ap- 
peal, which  presents  an  important  question, 
never  decided  by  this  court,  although  once 
considered  by  It  before  the  statute  was  in 
Its  present  form.  People  v.  Hovey,  93  N. 
Y.  651.  When  the  Code  of  Criminal  Pro- 
cedure was  passed,  writs  of  error  and  of 
certiorari  in  criminal  actions  were  abolished, 
and  an  exclusive  method  of  review  by  appeal 
substituted.  Section  515.  No  jurisdiction 
was  conferred  upon  this  court  to  review  any 
criminal  case  except  upon  an  appeal  from 
a  Judgment  of  the  supreme  court,  which 
was  authorized  to  review  in  the  first  In- 
stance Judgments  of  conviction  after  Indict- 
ment, and  upon  the  appeal  to  review  "any 
actual  decision  of  the  court  In  an  Interme- 
diate order  or  proceeding  forming  a  part  of 
the  Judgment  roll,  as  prescribed  by  section 
485."  Section  517.  Power  to  review  the 
Judgments  and  certain  orders  of  the  Inter- 
mediate appellate  court,  Inchiding  "a  final 
determination  affecting  a  substantial  right 
of  the  defendant"  was  expressly  conferred 
upon  the  court  of  appeals.  Section  519.  At 
that  time  section  4S5  provided,  as  it  does 
now,  that  the  clerk  "must,  upon  the  service 
upon  him  of  notice  ot  appeal.  Immediately 


.annex  together  and  flle  tbe  following  papers, 
which  constitute  the  Judgment  roll."  Then 
followed  seven  paragraphs  numerating  the 
papers,  which  are  the  same  tn  substance  aa 
are  now  required  for  the  purpose.  Said  sec- 
tion then  contained  no  other  provtalon.  It 
was  provided  by  earlier  sections  that  the 
bill  of  exceptions  must  be  prepared  and  set- 
tled at  the  trial,  unless  the  court  otherwise 
directed.  Sections  45&-460.  This  was  the 
law  until  1887,  when  tbe  legislature  made 
an  important  change  tn  our  jurisdiction  by 
providing  that  an  appeal  from  a  Judgment 
of  death  must  be  taken  directly  to  the  court 
of  appeals,  without  any  Intermediate  review. 
Laws  1887,  c.  493.  This  change  was  accom- 
plished by  amending  sections  485  and  617. 
The  amendment  of  the  latter  was  by  Insert- 
ing after  the  provision  for  an  appeal  to  the 
supreme  court  these  words:  "Except  that 
when  the  Judgment  is  of  death  the  appeal 
must  be  taken  direct  to  the  court  of  ap- 
peals." The  former  section  was  amended  by 
adding  paragraph  8,  which  required  the  clerk, 
"whM  tbe  Judgment  Is  of  death,  •  ♦  • 
to  cause  to  be  prepared  and  printed  the 
number  of  copies  of  the  stenographer's  min- 
utes and  judgment  roll  which  are  requlr- 
ed  by  the  rules  of  the  court  of  appeals, 
which  shall  form  the  case  and  exceptions 
upon  which  the  appeal  shall  be  heard." 
The  practice  thus  established  was  criti- 
cised by  us  in  People  v.  Shea.  147  N.  Y.  78, 
41  N,  E.  505,  and  People  v.  Conroy,  151  N. 
Y.  543,  45  X.  E.  946;  and  In  1897  another 
change  was  made.  Laws  1897,  c.  427.  Sec- 
tion 458  was  so  amended  as  to  require  a 
"case"  to  be  prepared,  settled,  and  signed 
"as  prescribed  in  the  general  rules  of  prac- 
tice." Paragraph  8  of  section  4So  was  so 
changed  as  to  provide  that,  "when  the  Judg- 
ment Is  of  death,  the  clerk,  upon  the  set- 
tling and  filing  of  the  case,  must  forthwith 
cause  to  be  prepared  and  printed,  and  for- 
warded to  the  clerk  of  the  court  of  appeals, 
tbe  number  of  copies  of  the  Judgment  roll 
which  are  required  by  the  rules"  of  this 
court  The  earlier  part  of  the  section  re- 
lating to  the  duty  of  the  clerk  to  prepare  a 
judgment  roll  when  a  notice  of  appeal  was 
served  upon  him  was  left  unchanged,  and  no 
change  was  made  as  to  the  contents  of  the 
judgment  roll,  which  now,  as  formerly,  con- 
sists of  minutes  of  challenges  Interposed  by 
the  defendant  to  a  grand  or  trial  Juror,  and 
the  proceedings  and  decision  thereon;  a 
copy  of  the  indictment  with  minutes  of  the 
trial  and  Judgment;  and  "(G)  a  copy  of  the 
minutes  of  any  proceedings  upon  a  motion 
either  for  a  new  trial  or  In  arrest  of  Judg- 
ment; (7)  the  case.  If  there  is  one."  These 
changes  in  the  statute  show  that  the  legis- 
lature, by  striking  out  the  provision  relatiuf; 
to  the  printing  of  the  stenographer's  min- 
utes, and  directing  the  clerk  to  print  the 
Judgment  roll  only.  Intended  that  the  Judg- 
ment roll  should  contain  the  "case,"  If  any, 
as  otherwise  the  clerk  would  simply  print 
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the  Judgment  roll  -wltbont  the  "caae"  ctm- 
tainlng  the  evidence,  charge.  4ud  the  rulings 
npon  the  trial.  This  would  prraent  no  rec- 
ord of  the  proceedings  at  the  trial,  except 
the  rongh  mlnntes  of  the  clerk.  There 
woidd  be  nothing  to  enable  the  court  to  pass 
upon  challenges  Interposed  either  to  grand 
or  trial  Jnrors.  The  exceptions  taken  to  the 
mllngs  of  the  court  relating  to  eTldence  and 
to  the  charge  would  not  ajfpeax,  and  there 
would  be  nothing  In  the  record  that  the 
court  could  review.  It  would  still  be  neces- 
sary to  have  the  "caae"  printed  and  fur- 
nished. The  same  section  provides  that  the 
expense  of  printing  the  Judgment  roll  shall 
be  a  county  charge,  yet,  unless  the  Judgment 
roll  contains  the  "case,"  the  greater  expense 
of  printing  the  latter  would  be  thrown  upon 
the  defendant.  The  legislature  did  not  in- 
tend to  have  two  separate  records  presented 
for  the  purpose  ot  the  apjieal,— one*  the  Judg- 
ment roll  printed  by  the  clerk,  and  the  other 
the  "case"  printed  by  the  djefendant.  We 
think  that,  whenevw  the  "case"  Is  filed,  even 
If  it  is  after  the  Judgment  roU  has  been 
made  up  In  the  first  Instance,  It  becomes 
by  opmtiim  ot  law  a  part  thereof,  and 
should  be  attached  ther^  In  accordance 
with  the  general  practice. 

Under  the  statute  we  have  Jurisdiction  to 
review  Judgments  rendered  on  conviction 
after  indictment,  "and,  upon  the  appeal,  any 
actual  decision  of  the  court  In  an  Interme- 
diate order  or  proceeding  fonnlng  a  part  of 
the  Judgment  roll  •  *  •  may  be  re- 
viewed." Section  S17.  Any  intermediate 
ordv  or  proceeding,  therefore,  which  Is  re- 
quired by  law  to  be  a  part  of  the  Judgment 
roll  is  brought  before  us  for  review  by  vir- 
tue of  the  notice  of  appeal  from  a  Judgment 
ot  death.  Two  tests  are  thus  provided: 
First,  the  order  or  proceeding  must  be  a 
part  of  the  Judgment  roll;  and.  second,  it 
must  be  an  Intermediate  order.  Section  517. 
According  to  section  48S,  a  copy  of  the  min- 
utes of  any  proceedings  upon  a  motion  for 
a  new  trial  Is  required  to  be  a  part  of  the 
Judgment  roll.  What  is  the  object  of  this 
requirement  unless  It  Is,  In  connection  with 
sectltm  517,  to  give  the  court  Jurisdiction  to 
review  the  proceedings  upon  a  motion  for 
a  new  trial?  All  the  other  papeni  in  the 
Judgment  roll  are  the  subject  of  review  by 
us,  although  the  minutes  of  the  cietk  relat- 
ing to  challenges  to  Jurors  and  his  minutes 
of  the  trial  need  to  be  expanded  by  a  "case" 
before  any  Intelligent  review  Is  possible. 
The  material  evidence  given  upon  a  chal- 
lenge to  a  Juror  Is  put  Into  the  "case"  so 
that  tbe  exceptions  to  the  decision  relating 
to  tbe  challenge  may  be  reviewed.  It  Is  an 
appropriate  and  necessary  part  of  the  "case" 
if  any  que8tl<m  relating  to  the  Jurors,  either 
grand  or  trial,  la  to  be  presented.  In  tbe 
same  way  the  "case,"  which,  as  we  have 
seen.  Is  a  part  of  the  Judgm«it  roil,  may 
be  expanded  by  Including  the  evidence  and 
proceedings  npon  a. motion,  for  a  n^w  tilal. 


so  that  the  order  denying  It  may  be  review- 
ed. The  statute  does  not  confine  the  Judgr 
ment  roll  to  a  copy  of  the  minutes  of  pro- 
ceedings upon  a  motion  for  a  new  trial 
founded  upon  the  minutes  of  the  presiding 
justice,  but  Is  goieral  in  form,  and  necessa- 
rily indudes  a  motion  for  a  new  tilal  founded 
upon  newly-discovered  evidence  made  under 
section  466. 

An  intermediate  order,  within  the  meaning 
of  section  517,  is  not  confined  to  orders  made 
between  the  finding  of  the  indictment  and  the 
preparation  of  the  Judgment  roll  in  the  first 
instance.  Tbe  word  "intermediate,"  as  thus 
used,  means  between  the  finding  of  the  In- 
dictment and  the  comi^on  of  the  Judgment 
roil  by  the  attachment  of  the  "case"  thereto 
whenever  It  is  filed.  As  a  Jndgmoit  roll  need 
not  be  made  up  at  all  nidess  a  notice  ot  apt- 
peal  Is  served,  it  Is  apitarent  that  tiie  object 
of  pr^>aring  the  roll  is  to  make  a  record  to 
present  to  the  appellate  conrt  Section  485. 
The  judgment  Is  entered  upon  the.  recmd  kept 
by  the  dak,  and  this  is  snfficlmt  for  its  en; 
forcement  and  for  all  purposes,  unless  an  ap- 
peal is  taken.  Hmce,  if  all  the  papers  which 
the  statute  says  shall  be  a  part  of  the  Judg- 
ment loU  are  not  on  file  when  it  is  flrst'made 
ui^  they  become  a  part  of  it  when  filed,  and 
tbe  word  "intermediate^  Is  limited  (nly  In 
this  way. 

A  motion  for  a  new  trial  upon  newly-dis- 
covered evidence  may  now  be  made  In  a  cap- 
ital case  at  any  time  before  execution,  al- 
though formerly  It  was  restricted  to  any  time 
before  Judgment  Laws  1887,  c.  634,  |  466. 
unless.it  Is  made  and  decided  in  time  to  In- 
clude the  proceedings  In  the  "case,"  the  or- 
der denying  the  motion  cannot  be  reviewed. 
The  right  Is  lost,  the  same  as  many  other 
rights  In  legal  proceedings  are  lost,  by  delay. 
When,  however,  it  Is  made  In  time  to  have 
the  affidavits  become  a  part  of  the  "case,"  we 
think  the  legislature  intended  that  the  order 
might  be  reviewed  at  the  Instance  of  tbe  de- 
fendant, for  It  Is  only  his.  right  of  appeal 
that  we  have  considered.  The  right  of  ap- 
peal by  tbe  people  Is  much  more  restricted. 
Section  618.  Such  a  motion  may  be  of  the 
utmost  importance,  and,  while  It  should  be 
granted  with  caution,  if  an  overwhelming 
case  is  made  by  the  defendant  and  the  mo- 
tion is  denied,  there  should  be  a  right  of  re- 
view; yet  no  method  Is  provided,  unless  aa 
thus  stated. 

The  legislature  provided  that  a  copy  of  tbe 
minutes  of  tbe  proceedings  upon  a  motion  for 
a  new  trial  should  be  a  part  of  tbe  judgment 
roll;  that  tbe  "case"  should  also  be  a  part 
of  tbe  Judgment  roll;  that  tbe  Judgment  roil 
should  be  printed  and  furnished  us  as  the  rec- 
ord upon  which  tbe  appeal  should  be  beard; 
and  that  we  should  review,  as  an  Incident 
to  tbe  appeal  from  the  Judgment  of  death, 
any  decision  of  the  trial  court  In  an  order  or 
proceeding  forming  a  part  of  the  Judgment 
roll.  This  makes  it  our  duty  to  hear  the  ap- 
peal, a«  was  plainly  Uitlmated  l)y  Judge  Ah- 
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drews,  under  a  itatnte  less  favoraUe  to  the 
defendant,  when  he  said,  la  People  v.  Tresa, 
128  N.  T.  S2»,  28  N.  E.  533:  "Theze  Is  no 
Btatate  prorlalon  authorizing  an  iQ>peal  from 
an  order  denying  a  new  trial,  except  as  in- 
cident to  an  appeal  &om  the  Judgment"  Hie 
court  then  had  before  It  an  appeal  simply 
from  an  order  denying  a  motion  for  a  new 
trial  on  account  of  newly-discoTered  eridence. 
Such  appeal  was  brought  after  the  principal 
appeal  had  been  decided  and  the  Judgment 
of  death  affirmed,  and  the  court  refused  to 
decide  11^  because  It  was  brought  too  late. 
The  same  result  was  reached  In  People  t. 
Mayhew,  161  N.  Y.  607.  610.  46  N.  B.  1123, 
where  the  appeal  was  taken  aftflr  the  Judg- 
ment of  death  had  been  affirmed.  Judge 
Bartlett,  speaking  for  the  court,  quoted  the 
abore  soitence  from  the  opinion  In  People  t. 
Tresa,  supra,  and,  refOTlng  to  section  486, 
said:  "Thin  sectlMi  cratemplates  that  the 
motKttis  for  a  new  trial  and  in  arrest  of  Judg- 
ment will  be  made  before  the  flnal  appeal, 
and  heard  In  this  court  as  intermediate  orders, 
which  constitute  a  part  of  the  Judgment  roll." 
See.  also.  People  t.  Noonan,  U  N.  Y.  Supp. 
518;  People  v.  itangeaio,  29  Hun.  269.  264; 
and  People  t.  Schad,  68  Hun,  571.  12  N.  T. 
Supp.  696^  The  motion  to  dismiss  the  appeal 
should  be  denied,  the  order  aroealed  from 
rerersed.  and  the  papers  relating  to  the  mo- 
don  for  a  new  trial  upon  the  ground  of  new- 
ly-dlscorered  evld^ce  Inserted  in  the  "case." 

O'BBIBN,  BARTLETT.  and  LANDON, 
JJ.,  concur,  BfARTIN,  J.,  concurs  In  result 
PARKER.  O.  J.,  and  HAIGHT,  J.,  not  vot- 
ing. 

Motifm  doiled,  eta 


{183  N.  T.  82) 

PEOPLE  ex  rel.  BALCOM  v.  MOSHER  et  al., 

Board  of  Com'rs. 
(Gonrt  of  Appeals  of  New  York.   May  1.  1900.) 
HUNICIPAI.  CORPORATIONS— APPOINTMENT  OF 

OFncERS-<nvii.  service  cohhission— 

STATUTORY  PROVISIONS. 
Section  2.  Prt.  10,  Const,  provides  that  all 
city  officers  whoee  election  or  appointment  Is 
not  provided  for  shall  be  elected  by  the  electors 
of  such  cities,  or  appointed  by  such  authori- 
ties thereof  as  the  legislature  shall  designate 
for  that  purpose.  Section  9,  art.  5,  provides 
that  appointments  In  the  dvil  service  in  the 
state  shall  be  made  according  to  merit  and  fit- 
ness,  as  ascertained  liy  competlttve  examina- 
tion; giving  preference  to  veterans  of  the  army 
aud  navy.  Held,  that  chapter  370,  Laws  1899, 
providing  that  appointments  should  be  made 
"of  those .  graded  nighest"  is  in  violation  of 
section  2,  art  10,  of  the  constitntion,  as  tak- 
ing  from  the  proper  authorities  of  a  city  the 
power  to  appoint  certain  officers,  which  power 
was  conferred  by  the  charter  thereof,  and 
vesting  in  the  dvil  swvice  commlssioQ  such 
power. 

Appeal  from  supreme  court  appellate 
dlvlalon.  Third  department 

Application  by  George  N.  Balcom  tor  man- 
damus against  William  H.  Uoeher  and  oth- 


ers. Prom  an  order  of  ttie  appellate  division 
xevei-sing  an  wder  granting  the  writ  (01  N.  T. 
Biq^p.  452),  relator  appeals.  Affirmed. 

Appeal  from  an  order  of  the  appellate  di- 
vision.  In  the  Third  department,  reversing  an 
ord«r  of  the  special  term  granting  a  peremp- 
tory vrrlt  of  mandamus  commanding  the 
defendants  to  appoint  the  relator  to  the  posi- 
tion of  superintendent  of  streets  and  city 
property  of  the  dty  of  Binghamton  for  a 
probationary  twm  of  two  months.  The 
charter  of  that  city  provides  that  the  mayor 
shall  appoint  four  onnmlssioners,  who  shall 
constitute  a  board  to  be  known  as  the  "Board 
of  Street  Commissioners  of  the  City  of  Bing- 
hamton"; that  It  shall  hare  the  management 
and  control  of  the  street  department;  and 
Its  powers  and  duties  are  defined.  It  then 
declares  that  on  the  second  Tuesday  In  Feb- 
ruary of  every  alternate  year  the  board  shall 
appoint  a  soperlntendent  of  streets  and  dty 
property  for  the  term  of  two  years,  who 
shall  receive  an  annimt  salary  of  |1,000,  and 
defines  the  duties  of  the  superintendent^ 
wlilch  are  important;  and  are  of  great  Inter- 
est to  the  welfare  and  proper  management 
of  the  streets  and  property  of  the  city.  He 
is  also  required  to  give  a  bond,  to  be  approv- 
ed by  the  mayor,  for  tbit  faithful  dlschai^ 
of  his  duties.  Sections  1, 2,  S,  4, 6.  The  posl- 
tioB  of  superintendent  became  vacant  Feb- 
ruary 1,  1899^  by  the  erplratlon  of  the  term 
of  the  previous  Incumbent  In  the  firftow- 
lug  April  the  municipal  dvll  service  commis- 
sion certified  to  the  board  of  street  ownmia- 
Bloners  the  names  of  three  persons  appearing 
upon  the  eligible  list  prepared  by  the  com- 
mission as  the  result  of  a  competitive  exam- 
ination therefor.  Upon  the  list  were  the 
names  of  BoUes.  Balcom,  and  Seabury. 
Botles  stood  highest,  Balcom  next,  and  Sea- 
bury  last  Balcom  and  Seabury  were  both 
honorably  discharged  soldiers  of  the  army 
during  the  late  Civil  War,  and  as  such  were 
entitled  to  preference  over  BoUes.  Rule  14 
of  the  local  civil  service  commlssl<m,  which 
was  approved  by  the  mayor  and  by  the  state 
civil  service  commission  In  1898,  provided 
that,  when  any  officer  having  the  power  of 
appointment  to  or  employment  in  any  posi- 
tion in  Schedule  B  (the  competitive  class)  so 
requests,  the  commission  shall  certify  to  him 
the  names,  as  soon  as  practicable,  of  three 
persons  having  the  highest  standing  upon  the 
eligible  list  and  the  appointing  officer  shall 
thereupon  appoint  to  the  vacant  position  one 
of  the  three  persons  so  certified  to  him,  sub- 
ject to  any  and  all  lawa  of  the  state  of  Nev 
Toric  in  relation  to  honorably  dlscha^ed  sol- 
diers OT  marines  of  the  Glvll  War,  giving 
them  preference  under  the  dvll  service  rules. 
On  April  19,  1899,  the  l^slatnre  passed  an 
act  in  relation  to  the  civil  service  of  the 
state,  which  took  effect  immediately.  Chap* 
ter  870,  Laws  1899.  By  section  13  it  is  pro- 
vided: "Appointments  shall  be  made  to  or 
employment  shall  be  given  lu  all  positions  fa 
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the  competltlTe  clasa  tbat  are  not  filled  by 
promotion,  reinstatement,  transfer  or  rednc- 
tloD  ander  the  provisions  of  this  act  and  the 
rules  In  pursuance  thereof,  by  appointment 
«f  those  graded  highest  In  open  competitive 
examinations  conducted  by  the  state  or  mu- 
nicipal commission,  except  as  herein  other- 
wise provided."  The  state  civil  service  rule 
relating  to  this  subject  Is,  In  effect,  a  repeti- 
tion of  the  statute  Itself.  Rule  8.  That  the 
appointment  of  a  superintendent  Is  to  be  con- 
trolled by  the  statute  of  1899,  If  valid,  seems 
to  be  conceded  by  both  parties.  The  special 
term  held  that  the  dvll  service  law  of  1890 
vas  constitutional,  and  that  It  required  the 
street  commissioners  to  appoint  to  the  office 
-of  street  superintendent  the  veteran  who 
stood  hlebest  upon  the  eligible  list  furnished 
by  the  local  civil  service  commissioners. 
Upon  appeal  the  appellate  division  held  that 
the  act  of  1899  was  imconstitutional  so  far 
as  it  required  the  appointment  of  the  person 
standing  highest  upon  such  list,  and  reversed 
the  Judgment  of  the  special  term. 

8.  H.  Ordway,  for  appellant  A.  M.  Sper- 
ly.  for  respondents. 

MARTIN.  J.  (after  stating  the  facts).  The 
«nly  controversy  upon  this  appeal  relates 
to  the  constitutionality  of  the  civil  service 
atatnte  of  1889.  The  question  Involved  Is  the 
power  of  the  leglslatore  to  abrogate  the  right 
conferred  by  the  state  constitution  upon  the 
local  authorities  of  a  city  to  appoint  such  of 
its  officers  as  are  not  directed  by  the  consti- 
tution to  be  elected  or  otherwise  appointed. 
Section  2,  art  10.  The  office  of  superintend- 
ent of  streets  and  dty  property  of  the  city  of 
Bloghamton  falls,  within  that  statute,  and. 
If  valid.  It  la  controlling  as  to  the  appoint- 
ment of  an  Incumbent  of  that  office.  The 
provisions  of  the  constitution  by  wlUcb  its 
validity  Is  to  be  tested  are  section  2  of  ar- 
ticle 10  and  section  9  of  article  5.  Section  2 
provides:  "All  city  *  •  •  officers,  whose 
election  or  appointment  Is  not  provided  for 
by  this  constitution,  shall  be  elected  by  the 
electors  of  such  cities.  ♦  •  •  or  of  some 
divlslmi  thereof,  or  ap{K>inted  by  such  au- 
thorities thereof,  as  the  legislature  shall  des* 
ignate  for  that  purpose^"— while  section  9 
declares:  "Appointments  and  promotions  in 
the  civil  service  of  the  state,  and  of  all  the 
civil  divisions  thereof,  including  cities  and 
villages,  shall  be  made  according  to  merit  and 
fitness  to  be  ascertained,  so  far  as  practica- 
ble, by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive:  provided,  how* 
ever,  that  honorably  discharged  soldiers  and 
sailors  from  the  army  and  navy  of  the  Unit- 
ed States  in  the  late  Civil  War,  who  are  cit- 
fisens  and  residents  of  this  state,  shall  be  en- 
titled to  preference  In  appointment  and  pro- 
motion, withont  regard  to  their  standing  on 
any  list  from  which  such  appointment  or 
^motion  may  be  made." 

In  interpreting  the  constitution,  it  Is  to  be 


considered  as  a  whole,  complete  In  Itself. 
Force  Is  to  be  given  to  every  provision  con- 
tained In  it,  and  each  clause  explained  and 
qualified  by  every  other.  The  words  used 
must  be  presumed  to  liave  been  employed  In 
thdr  natm-al  and  ordinary  meaning,  and  if 
different  portions  seem  to  be  in  conflict  they 
must  be  harmonized,  if  possible,  and  tiiat 
construction  adopted  which  will  render  every 
provision  operative,  rather  than  <me  which 
win  make  scune  idle  or  nugatory.  Railway 
Co.  V.  Anderson,  3  Abb.  N.  C.  434;.  Peo|^  v. 
Angle,  109  N.  Y.  564,  675,  17  N.  E.  413;  Peo- 
ple V.  Roberts,  148  N.  Y.  360.  387.  42  N.  B. 
1082,  SI  h.  R.  A.  309;  People  v.  Rathbone, 
146  N.  Y.  434,  440,  40  N.  E.  395,  28  L.  R.  A. 
384;  Smith  v.  Board  of  Sup'rs,  148  N.  Y. 
187,  189,  42  N.  £.  S92;  Cooley,  Const  Llm.  58. 
Therefore  these  two  provisions  should  be  con- 
strued together,  giving  force  to  both,  and  to 
each  should  be  accorded  its  appropriate  place 
and  pn^er  effect  with  some  office  to  perfwm, 
and  at  the  same  time  they  should  be  so  con- 
strued as  to  operate  harmoniously.  We  And 
no  repugnancy  between  these  sections  of  the 
C(»)stitutlon.  Section  2  has  been  a  part  of 
the  organic  law  of  the  state  for  many  years, 
and  obviously  It  was  not  Intended  to  be  su- 
perseded or  changed,  as  no  language  was  em- 
ployed In  the  constitution  of  1894  to  Indicate 
any  such  purpose.  Moreover,  the  proceed- 
ings of  the  constitutional  convention  show 
that  It  was  Intended  to  be  continued  In  force 
In  Its  existing  form.  Section  9  was  an  amend- 
ment adc^ted  in  1894.  Both  being  part  of 
the  present  ccmstltutlon,  the  most  that  can 
be  claimed  Is  that  they  should  be  read  and 
construed  together.  Reading  the  amend- 
ment of  1804  into  section  2.  it  In  effect  pro- 
vides that  all  city  officers  whose  election  or 
appointment  is  not  otherwise  provided  for  by 
the  constitution  shall  be  appointed  by  such 
authorities  thereof  as  the  legislature  shall  des- 
ignate for  that  purpose,  which  appointments 
shall  be  made  according  to  merit  and  fitness, 
to  be  ascertained  by  competitive  examina- 
tions, so  far  as  practicable.  When  thus  read, 
it  becomes  manifest  that  under  the  constitu- 
tion the  power  of  appointment  still  remains 
In  such  local  authorities  as  the  legislature  has 
designated  for  that  purpose.  No  alteration 
In  that  respect  has  been  made  or  attempted. 
The  only  change  effected  hf  the  amendment 
of  1894  Is  the  requirement  tbat  the  local  au- 
thorities In  mailing  such  appointments  shall 
make  them  "according  to  merit  and  fitness," 
to  be  ascertained  by  examinations,  competi- 
tive or  otherwise.  The  amendment  relates 
only  to  the  qualifications  which  appointees 
shall  possess  to  JustiCr  their  appointment  un- 
der section  2,  and  the  manner  In  which  they 
shall  be  ascertained.  Thus  the  power  of  ap- 
pointment is  still  vested  In  the  local  authori- 
ties of  the  various  municipalities  of  the  state, 
and  the  amendment  has  wrought  no  change 
as  to  the  officers  or  bodies  who  are  to  make 
such  appointments.  The  result  Is  the  same 
whether  these  sections  are  read  together  or 
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s^pafately.  Section  2  In  direct  terms  provldee 
that  such  appointments  shall  be  made  by  the 
local  authorities.  Section  9  plainly  recognizes 
that  method  of  appointment  by  providing  for 
appointments  In  the  cItH  service  without  any 
designation,  express  or  Implied,  of  any  new  or 
other  authority  by  which  they  are  to  be  made. 
All  that  is  provided  by  that  section  is  that 
aKWintments  made  1^  the  proper  appointing 
power  ate  to  be  according  to  merit  and  fitness, 
but  It  in  no  way  attempts  to  change  or  Intw- 
fere  with  the  authorities  who  are  to  make  them. 
These  provisions  of  the  constitution  show* 
Quite  conclusively  that  the  appointment  of 
jcil7  officers  wh(»e  election  or  appointment  Is 
not  otherwise  provided  for  by  the  constitu- 
tion must  stUI  be  nmde  by  such  local  author- 
ities of  the  city  as  the  le^slature  has  desig- 
nated for  that  parpose.  While  the  legisla- 
ture Is  authorlEed  to  designate  the  local  au- 
thorities who  are  to  appoint,  yet.  when  they 
are  thtu  designated  their  actual  power  be- 
comes  constitutional,  and  Is  controlled  that 
Instrument.  In  this  case  the  local  authori- 
ties BO  designated  to  appoint  a  superintendent 
of  streets  and  city  property  were  the  board 
of  street  commissioners  of  the  city  €ft  Blng- 
hamtiHi,  and  hence  that  board  alone  bad 
power,  under  the  constitution,  to  make  an 
appointment  to  fill  that  office.  Yet  the  spe- 
cial term,  without  permitting  It  to  In  any 
way  exercise  that  power,  held  the  statute  of 
1889  to  be  valid,  and  that  under  It  the'board 
bad  no  rlg^it  ot  selection  or  choice  between 
the  several  candidates  certified  as  diglble  to 
the  place,  or  between  the  two  veterans  who 
were  so  certified,  but  Uiat  it  was  absolutely 
bound  to  appoint  the  one  veteran  graded  high- 
est by  the  civil  service  commission,  and  grant- 
ed a  peremptory  mandamus  commanding  the 
boaxd  to  aK>otDt  that  person. 

If  the  cItU  service  commissioners  have 
power  to  certify  to  the  appohiting  officers 
only  one  applicant  of  several  who  are  eligible, 
and  whom  they  have,  by  their  own  methods, 
ascertained  to  be  fitted  for  a  particular  por- 
tion, and  their  decision  Is  final,  or  If,  where 
more  are  certified,  the  one  graded  highest 
must  be  appohited,  then  the  civil  service  com- 
mission becomes  and  Is  the  actual  appointing 
power.  Tc  reach  such  a  result,  however,  It 
must  be  held  that  the  word  "appointment;*' 
as  used  In  the  constitution.  Is  not  to  be  given 
its  usual  and  ordinary  meaning;  but  may  be 
so  limited  and  restricted  as  to  leave  in  the 
local  authorities  a  mere  ministerial  duty,  with 
no  discretion  or  choice  or  responsibility  in  re- 
spect to  the  peirson  to  be  appointed.  Snch  a 
construction'  would  completely  nulUfy  the 
provision  of  the  coustlttttlon  which  confers  the 
power  of  appohiting  city  officers  upon  the  local 
authorities  of  the  municipality.  A  fair  read- 
ing of.  the  constitution  leads  to  n'o  such  result. 
Early  in  the  history  of  the  dvU  service  re- 
form in  this  country  the  slgntfleatlon  of  the 
word  "sfppointed"  was  considered  In  connec- 
tion with  the  United  States  civil  service  stat- 
ute. The  United  States  attorney  general,  in 


discussing  that  Question,  said:  "If  to  appoint 
is  merely  to  do  a  formal  act  (that  Is,  merely 
to  autbenUcate  a  selection  not  made  by  the 
appointing  power),  then  there  Is  no  constitu- 
tional objection  to  the  designation  of  officers 
by  a  competitive  examination,  or  any  other 
mode  of  selection  which  congress  may  pre* 
scribe  or  authorize.  But,  If  appohitment  im- 
plies an  exercise  of  Judgment  and  will,  the 
officer  must  be  sdecfed  accordhig  to  the  Judg- 
ment and  will  of  the  person  or  body  in  whtnu 
the  appointing  power  Is  vested  by  the  consti- 
tution, and  a  mode  of  selection  which  gives 
no  r6om  for  the  exercise  of  that  Judgment 
and  will  is  Inadmissible.  If  the  president  in 
appointing  a  marshal.  If  the  senate  hi  ap- 
pointing  its  secretary,  If  a  court  or  head  of 
department  In  appointing  a  clerk,  must  take 
the  hidlvldual  whom  a  civil  service  board  ad- 
Judge  to  have  proved  himself  the  fittest  by 
the  test  of  a  competitive  examination,  the 
will  and  Judgment  which  detemUne  that  ap- 
pointment are  not  the  wQl  and  Judgmmt  of 
the  president,  of  the  senate,  of  the  court,  or 
of  the  head  of  department,  but  are  the  will 
and  Judgment  of  the  civfl  service  board,  and 
that  board  is  virtually  the  appointing  power." 
13  Ops.  Attys.  Gen.  S16.  A  subseQuent  rq;K>rt 
of  the  United  Statoi  dvll  service  commission 
contained  the  foUowhig  statemrat  upon  this 
subject:  "The  appointing  power  conferred  by 
congress  upon  the  heads  of  departments,  un- 
der the  strict  terms  of  the  constitution.  Is  a 
power  of  choice,— a  right  of  selection  for  ap- 
pointment from  among  several.  That  op- 
portunity of  choice  Is  Inseparable  from  the 
power  itself.  *  *  *  A  choice  between  four 
seems  to  preserve  the  autiiority  of  the  appoint- 
ing power,  and  to  allow  a  sufficient  variety  ot 
capacity  for  answering  the  needs  of  the  pub- 
lic business.  For  both  these  reasons,  a  re- 
quirement that  the  applicant  graded  highest 
be  taken  would  be  indefenkUe."  Report 
iSSi.  When  we  examine  the  report  of  the 
civil  service  commission  of  this  state,  we 
find  that  it  Is  said:  'It  is  a  wise  provision  that 
the  commission  has  no  power  to  make  ap- 
pointments or  removals,  or  even  to  recom- 
mend persons  for  appointment.  Any  author- 
ity of  that  diameter  would  be  fatal  to  Its  use- 
fulness, and  an  unwarrantable  Interference 
With  sound  principles  of  administration.  Ite 
aole  duty  in  Its  subordinate  sphere  Is  to  as- 
certain the  fitness  or  qualifications  of  ap- 
plicants for  the  service.  The  appointing  power 
of  all  public  officers  remains  unimpaired,  and 
afaonld  so  remain.  But  the  field  of  selection 
is  limited  to  those  who  haVe  been  ascertained 
to  be  qualified."  Beport  18SB.  The  deci- 
sions of  this  and  otiier  courts,  stote  and  fed- 
eral, as  to  tiie  meaning  of  the  word  "appoint- 
ment," and  what  constitutes  an  appointment 
under  the  law,  are  to  the  effect  that  the  choice 
of  a  person  to  fill  an  office  constitutes  the  es- 
sence at  the  appointment;  that  the  sdectlon 
must  be  the  dteccetionary  act  of  the  officer 
or  board  clothed  with  the  power  of  appoint<i 
meut;  that,  while  he  or  it  may  listen  to  tiie 
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recommendathm  ot  advlbe  of  others,  yet  the 
selection  most  finally  be  his  or  Its  act,  whlich 
has  nerer  been  r^arded  or  held  to  be  min- 
isterial. 19  Am.  &  Sbg.  Enc.  Law,  428; 
Johnston  T.  Wlls«i,  2  N.  H.  ZJZ;  Hohe  r. 
Field.  10  Bosh,  144;  People  t.  Fltzshnmona, 
88  N.  Y.  514;  Marbwy  v.  Madison,  1  Cranidi, 
137,  2  L.  Ed.  60;  Craig  T.  Norfolk,  1  Mod. 
122;  People  t.  Morray.  70  N.  Y.  621;  Tay- 
lor T.  Kercheval  (0.  0.)  82  Fed.  407.  409 
Menges  t.  City  of  Albany.  SO  N.  Y.  S74;  Peo 
pie  V.  Angle.  109  N.  T.  064,  578,  17  N.  B. 
413.  Thus,  It  is  seen  that  the  anthoritler 
apcm  the  sabject.  and  the  opinions  of  those 
who  have  been  connected  with  the  drll  serv- 
ice reform  from  Its  Inc^tlon,  all  agree  in  the 
coDclnsion  that  the  power  of  selection  for  a 
pablic  oCdce  ia  and  should  be  Tested  alme  ic 
the  officers  or  boards  authorized  to  appoint, 
althoqgb  it  be  limited  to  persons  possessing 
tbe  qualiflcatloDs  required  by  the  dvll  serv- 
ice statutes  and  rules,  and  that  at  least  some 
power  of  selection  Is  neceSsafy  to  constitute 
an  appointment,  which  sbould^  be  exerdsed  by 
tbe  local  authorities,  independently  of  the  civil 
service  commission.  In  Rathbone  t.  Wirth, 
150  N.  T.  450,  468,  46  N.  E.  15,  34  L.  R.  A. 
408.  sectlcm  2  of  article  10  was  under  consid- 
eration by  this  court,  and  Its  purpose  and  force 
were  there  discussed.  In  delivering  an  opin- 
ion In  that  case,  Judge  Gray  said:  "The  leg- 
islature Is  expressly  authorized  to  designate 
tbe  local  authority  who  shall  appoint  tbe 
local  (MQScers,  and  It  Is  Impliedly  prohibited 
from  doing  more  than  that,  or  friKn  placing 
limitations  upon  this  power  of  appointment. 
•  *  •  'Every  positive  dlrecttbn  contains 
an  Implication  against  anything  contrary  to 
it  or  which  would  frustrate  or  disappoint  the 
purpose  of  that  provision.'  People  v.  Draper, 
15  N.  Y.  544^"  In  further  discussing  that 
section  and  Its  purpose,  the  case  of  People 
V.  McKinney,  52  N.  Y.  874,  was  clfed,  where 
Judge  Andrews  said:  "The  obvious  purpose  of 
tbe  provision  of  the  constitution  which  has 
been  quoted  (section  2,  art.  10)  was  to  secure 
to  the  people  <rf  the  cities,  towns,  or  villages 
of  Uie  state  the  right  to  have  their  local 
offlces  administered  by  officers  selected  by 
fltemselves."  He  aleo  quotes  from  the  opinion 
of  Judge  Allen  In  People  v.  Albertson,  55  N. 
Y.  50,  the  following  language:  "The  theory  of 
the  constitution  Is  that  tbe  several  counties, 
dtles,  towns,  and  villages  are.  of  right,  entl- 
tied  to  choose  whom  they  will  have  to  rule 
over  ^em,  and  that  this  right  cannot  be  taken 
from  them,  and  the  electors  and  Inhabitants 
disfranchised,  by  any  act  of  the  legislature, 
or  of  any  or  all  the  departments  of  the  state 
govemm«it  combined." 

Assuming,  thm,  in  the  furthor  discussion 
ot  this  question,  that  the  purpose  of  this  pro- 
vision of  the  constitntlon  was  to  vest  In  the 
local  authorities  designated  by  tbe  legislature 
the  power  d  appointment,  and  to  secure  to 
eadi  munldpallty  the  right  of  self-govern- 
ment we  are  led  to  an  examination  of  the 
statnte  of  1S8&  In  thn  light  of  these  coustltn- 


tlonal'  provisions  and  the  dedriona  under 
them.  As  we  have  already  seen,  the  right  of 
appointment  of  necessity,  InvtAves  the  power 
of  selection  and  tiie  exercise  of  discretion 
and  Judgment  Without  that  power  In  no 
Just  8«ise  can  It  be  said  that  the'right  exists. 
If  the  act  of  1889  Is  valid  and  bears  \be  coo- 
stnictlon  accorded  to  It  by  the  special  term, 
then  the  local  authorities  teslgnated  hy  the 
leg^lature  to  appoint  a  superintrndent  of 
streets  and  city  property  are  absolutely  de- 
prived of  any  power  of  selection,  hut  are  re- 
quired to  name  the  person  graded  highest. 
In  other  words,  tbe  real  power  of  appoint- 
ment la  transferred  from  the  authorities  In 
which  It  Is  rested  by  the  constitution  to  the 
civil  service  commlBBl<mer8.  Moreover,  "by 
section  10  of  the  act  of  1809,  If  the  mayor 
tar  any  reascm  falls  to  appoint  municipal  dvll 
service  commissioners,  the  right  to  appoint 
them  is  conferred  uptm  the  state  commission 
until  the  expiration  of  the  term  of  the  mayor 
then  In  cSlee.  and  .  until  their  successm  are 
appointed  and  qualify.  The  state  commis- 
sioners are  also  authorized  to  remove  any 
municipal  dvll  service  .  coflnnlsaloner  for 
cause.  Therefore'  there  may  be  circumstances 
under  which  tbe  selection  of  all  the  appointive 
officers  of  a  city  will  be  controlled  by  the 
state  dvll  service  commissioners,  and  thus 
the  people  and  the  local  authorities  of  the 
municipality  be  deprived  of  any  voice  in  the 
selection  ot  Its  officers.  If  It  be  said  that  no 
such  condition  has  arisen  In  this  case,  the 
answer  Is  that  the  validity  of  this  statute 
must  be  determined  by  the  nature,  character, 
and  scope  of  tbe  powers  attempted  to  be  con- 
ferred, although  they  may  not  have  been  ac- 
tually exerdsed.  Stuart  v.  Palmer,  74  X.  Y. 
188;  Coxe  v.  State,  144  N.  Y.  396,  30  N.  E. 
400;  Qllman  v.  Tucker,  128  N.  T.  190.  28  N. 
E.  1040,  13  L.  R.  A.  304;  Coltni  v^  Lisk,  153 
N.  Y.  188, 194,  47  N.  E.  302.  I  fancy  It  would 
be  difficult  to  Imaghie  a  construction  of  the 
constitution  which  would  more  completely 
surprise  the  Inhabitants  of  the  various  uiunlc- 
Ipalitlea  or  political  dlvlalons  of  the  atate, 
or  that  would  work  greater  Injury  to  fair  and 
propw  dvll  service  vetorm,  than  one  which 
should  hold  that  the  prindple  of  local  self- 
government  for  the  dtles,  villages,  and  other 
munldpalities  of  the  state  has  been  ao  far 
abrogated  by  the  amendment  of  1804  that 
.the  power  of  appointment  of  thelr;.lacal  offi- 
ce may  be  transferred  from  the  local 
authorities  to  a  centralized  cmnmlsslon  of 
state  appointees,  and  thus  the  principle  of 
local  self-government  practically  destroyed. 
Although  this  court.  In  effect,  held  that  tbe 
statute  of  1883,  and  tbe  rules  adopted  by  the 
civil  service  commissioners  under  it  which 
required  that  officers  to  he  appointed  should 
be  selected  from  the  highest  three  on  the 
eligible  list  was  valid  (People  v.  Roberts. 
148  N.  Y.  360,  42  N.  E.  1082.  31  L.  R.  A.  390; 
Chittenden  v.  Wurster,  152  N.  Y.  345,  358.  46 
N.  E.  857,  37  L.  R.  A.  809),  still,  when  tbe 
leglsUttnre  has,  hy  statute,  undertaken  to  de- 
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prl»e  the  local  authorities  of  all  right  of  selec- 
tion and  appolDtmeut,  it  has  exceeded  Its  con- 
stltutloDal  power,  and  the  act  Is  clearly  in 
conflict  with  the  prorlalona  of  tbe  organic  law, 
and  Invalid. 

While  there  are  other  considerations  and 
authorities  bearing-  upon  this  question,  lead- 
ing to  the  same  reeult.  yet,  in  view  of  the 
careful  opinion  of  the  learned  appellate  divi- 
sion, and  tbe  recent  decisions  of  this  court 
relating  to  the  history,  purpose,  and  effect 
of  tbe  cItU  service  statutes  and  the  amend- 
ment of  the  constitution,  we  deem  further 
discussion  of  this  queatlcm  quite  unnecessary. 
The  order  should  be  affirmed,  with  costs. 

PARKER,  0.  J.,  and  O'BRIEN  and 
HAIGHT,  JJ..  concur.  BARTLETT  and 
YANN,  JJ..  not  voUng.  LANDON,  J^  not 
sitting. 

Order  affirmed. 


(Ul  N.  T.  EU) 

WAl/rON  T.  STAFFORD  et  al. 

(Court  of  Appeals  of  New  York.   May  1,  1800.) 

U.NDLORD  AND  TENANT—TENANTS  ASSIGN- 
MENT FOR  BENSriT  OF  CREDITORS  —  AS- 
BIONEE'S  UABILITT  FOR  RENT  —  STIPULA- 
TION—USE  AND  OCCUPATION. 

1.  Where  It  is  stipulated  that  plaintiff's  as- 
signor failed  to  pay  rent  for  the  month  of 
Janaary,  which,  under  the  lease,  be  was  obli- 
gated to  pay  on  the  let  day  of  the  month,  and 
his  assignee  took  poBse«8)on  on  January  2d, 
such  stipalation  warranted  a  finding  that  the 
January  rent  was  the  assignor's  debt,  payable 
on  tbe  1st  of  such  month,  and  a  claim  against 
his  estate,  and  not  tbe  delit  of  bis  assignee  for 
the  benefit  of  creditors,  so  as  to  make  it 
available  as  a  counterclaim  against  such  as- 
signee. 

2.  Where  a  lease  is  still  ia  full  force  and  ef- 
fect during  the  occupation  of  premisea  by  tbe 
tenant's  assignee  for  tbe  benefit  of  creditors, 
and  such  assignee  might  have  been  removed 
at  any  time  by  the  landlord  for  his  assignor's 
nonpayment  of  rent,  the  landlord  could  not  re- 
cover against  the  assignee  for  use  and  occupa- 
tion of  the  premises,  and  hence  his  counterclaim 
against  the  assignee  on  such  ground  ia  un- 
available.. 

Appeal  from  supremo  court,  appellate  di- 
vision. First  department. 

Action  by  Charles  I..  Walton,  as  assignee 
for  the  benefit  of  creditors  of  Francis  T.  Wal- 
ton, against  Robert  Stafford  and  others. 
Frcaa  a  judgment  of  the  appellate  divisloa 
In  favor  of  plaintiff  (48  N.  Y.  Sapp.  1046), 
defendants  sppeaL  Affirmed. 

James  W.  Glfford,  for  appellants.  Everett 
Masten,  for  respondent 

BAR11.ETT,  J.  The  claim  set  forth  in  tbe 
complaint  is  not  disputed,  and  the  question 
presented  by  tbls  appeal  is  whether  the  de- 
fendants are  entitled  to  judgment  on  their 
counterclaim  for  balance  unpaid  after  deduct- 
ing amoant  due  plaintiff.  Tlie  plaintiff's  as- 
signor. Franda  T.  Walton,  leased  of  tbe  de- 
fendants, In  February,  18DB,  the  Orand  Hotel, 


in  the  city  of  New  York,  for  a  term  of  years. 
Tbe  tenant,  on  the  2d  day  of  Janaary, 
1894,  made  a  general  assignment  for  tbe  ben- 
efit of  bis  creditors  to  tbe  plaintiff,  and  thb 
lattCT  took  possession  of  tbe  assigned  prop- 
erty on  that  day.  This  case  was  beard  at 
tbe  trial  term  upon  a  stipulation  as  to  tbe 
facts.  The  plaintiff  continued  in  possession  of 
the  demised  premises  until  January  28,  1S94» 
at  wbtch  time  a  warrant  In  dispossess  pro- 
ceedings was  lasued,  and  be  tbereupon  sur- 
rendered possession  to  the  defendants.  Dur- 
ing tbe  mcHitb  ot  January,  while  so  occupying 
the  hotel  premises,  the  plaintiff  collected  rent 
from  tbe  subtenants,  hired  the  employes,  and 
carried  on  the  general  business,  but  paid  nty 
rent  On  tbe  27th  of  January,  ia»i,  plain- 
tiff sold  to  the  defendants  certain  personal 
property  located  on  tbe  premises  at  the  agreed 
price  of  (811.10.  The  plaintiff  brought  tbia 
action  to  recover  that  amount  and  the  de- 
fendants, admitting  the  same  to  be  due,  set 
up  a  counterclaim  to  the  effect  that  plalotlff^ 
Is  liable  to  them  for  rent  for  the  month  of 
January,  1804,  and  that,  after  crediting 
amount  due  plaintiff,  there  Is  due  tbem 
$3,348.84,  with  Interest  from  January  1,  1894. 
The  annual  rental  under  the  lease  was  $51,- 
000,  payable  In  12  equal  monthly  payments.^ 
to  be  made  In  advance  on  tbe  1st  day  of  each 
and  every  m<Hitb.  It  is  stipulated  In  writing 
as  follows:  "Plaintiff*B  assignor,  Francis  T. 
Walton,  failed  to  pay  the  rent  tor  the  month  of 
January,  amounting  to  four  thousand  two  hun- 
dred and  fifty  dollars  ($4,250),  whlcb.pursuant 
to  the  provisions  of  the  lease,  be  was  obligated 
to  pay  on  the  Ist  day  of  the  mwith."  The 
defendants'  counterclaim  is  based  upon  tb» 
contention  that  as  the  Ist  day  of  January, 
18&i,  was  a  legal  holiday,  the  rent  did  not  be- 
come due  nntU  tbe  next  day,  and,  as  tbe 
plaintiff  was  then  In  possession  as  assignee 
for  the  benefit  of  tbe  tenant's  creditors,  he 
was  liable  to  pay  the  rent  as  it  accrued,  du^ 
Ing  the  period  of  hia  occupancy. 

It  ia  conceded  that  there  was  only  privity 
of  estate  existing  between  the  assignee  and 
the  landlords  from  and  after  January  2,  180^ 
It  is  also  admitted  that  on  the  2d  day  of  Jan- 
uary, 18M,  after  tbe  deed  of  assignment  had 
been  filed,  and  the  assignee  taken  possession^ 
defendants*  agent  called 'on  plaintiff,  and  de- 
manded payment  of  the  rent  for  the  month 
of  January,  which  was  refused.  It  is  the 
well-settled  law  that  an  assignee  for  the  ben- 
efit of  creditors,  when  receiving,  among  tbe 
assets  of  bis  assignor,  tbe  unexpired  term  of 
a  lease,  has  a  reasonable  time  in  which  to 
decide  whether  be  will  accept  the  lease  and 
assume  the  burdens  of  its  covenants  on  be- 
half of  the  estate,  or  surrender  possession  of 
the  premises  to  the  landlord.  The  question 
is  of  no  importance  In  this  case,  as  the  acts 
of  tbe  assignee  amounted  to  an  acceptance 
of  tbe  assignment  of  the  lease,  and  also  for 
the  further  reason  that  the  relation  of  land- 
lord and  tenant  was  terminated  on  the  2Sth 
day  of  January,  1894*  by  the  removal  ot  plain- 
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tiff  from  tlie  premlfle*  tmder  t&e  warrant  la- 
med In  summary  proceedings  before'  anj 
rent  was  doe  from  him.  aa  he  contends.  Aa 
ttw  parties,  under  tlie  portion  of  the  atlpala- 
tkm  already  quoted,  hare  admitted  that  the 
January  rent  was  due  on  the  lat  day  of  the 
month,  we  would  be  warranted  In  holding 
that  the  defendanta*  counterclaim  baa  no 
foundation  In  law;  but  we  prefer  to  rest  our 
decision  on  the  additional  ground  tbat  tbe 
rent  falling  due  on  January  1,  1804,  waa  pay- 
able at  tiiat  time,  notwithstanding  It  was  a 
legal  holiday.  It  la  conceded  that  the  day  of 
tbe  week  waa  not  Sunday,  but  Tuesday.  We 
are  aware  of  no  controlling  authority  or  poa- 
Itlre  statute  that  preventa  rent  falling  due 
on  a  legal  hcdiday  which  Is  not  Sunday  from 
being  treated  as  due  and  payable  on  that 
day.  The  statutory  construction  law  (Laws 
1892,  c  677,  i  27)  provides  aa  rollowa:  "A 
number  of  days  apeclfled  as  a  period  from  a 
eotaln  day  within  which  or  after  or  before 
whldi  an  act  1«  autborlxed  or  required  to  be 
done  means  sncb  number  of  calendar  days  ex- 
clualre  of  the  calendar  day  from  wblcb  the 
reckoning  la  made.  Sunday  or  a  public  hol- 
iday •  •  •  must  be  excluded  from  -  tbe 
leclcoolng  If  It  Is  the  last  day  or  an  Interven- 
ing day  of  any  auch  period  of  two  days." 
This  law  was  amended  (Laws  1807,  c.  614, 
i  1)  by  Increasing  the  number  of  legal  holi- 
days enumerated  In  section  24  of  the  act  of 
180C,  and  then  providing:  "The  da^  and 
half  days  aforesaid  shall  be  considered  as 
the  first  day  of  the  week,  commonly  called 
Sunday,  and  aa  public  holidays  or  half  bol- 
Idays,  for  all  purposes  whatsoeTer  aa  regards 
the  transaction  of  business  In  the  public  of- 
fices of  the  state,  or  counties  of  this  state." 
l^ere  Is  alao  a  statutory  enactment  that, 
where  a  n^tiable  instrument  matures  on 
Sunday  or  a  holiday,  it  Is  payable  on  the  next 
succeeding  business  day.  Laws  1SS7.  c.  289; 
Negotiable  Instruments  Law,  S  146;  Laws 
1887.  c  612,  {  6.  As  banks  close  on  legal 
lioUdaya,  tbia  legislation  was  necessary  In  re- 
tard to  commerciid  paper.  We  thus  have 
h(rildays  distinctly  dealt  with  by  tbe  legis- 
lature as  to  computation  of  time  In  certain 
cases  as  to  the  transaction  of  business  In  pub- 
lic offices  and  as  to  tbe  falling  due  of  com- 
mercial paiKr.  but  tbe  matter  of  rent  and 
Its  payment  Is  unaffected  by  tbis  legislation. 
In  this  case  the  rent  was  due  and  paysble 
on  January  1,  1801,  and  consequently  during 
the  period  the  assignee  occupied  the  premises 
no  rent  fell  due.  The  rent  was  a  due  debt 
the  assignor  owed  tbe  defendants  at  tbe  time 
he  aecuted  his  general  assignment  on  the 
2d  day  of  January,  18M.  The  appellants  con- 
tend that  If  the  assignee  cannot  be  held  for 
tbe  r«it,  be  la  at  least  liable  for  the  use  and  oc- 
capatlon  of  the  premises,  as  he  collected  rent 
from  tbe  subtenants,  and  otherwise  enjoyed 
tbe  use  of  the  premises,  without  paying  any- 
Qifng  for  the  privilege.  Tbe  answer  to  this 
contentloa  la  that  the  landlord  might  have 
It  one*  ranoTed  botti  the  assignor  and  a>> 


signee  fnnn  Hie  premises  by  reason  of  tbe 
former's  failure  to  pay  the  January  rent 
when  due.  The  assignee  merely  entered  the 
premises  aa  succeeding  to  the  rights  of  his 
assignor.  If  the  assignee  bad  remained  in 
possession  of  the  premises,  no  rent  would 
have  been  due  from  blm  until  February  1, 
1804.  Privity  of  estate  between  htm  and  the 
landlords  began  on  January  2,  1804,  and  no 
rent  fell  due  before  be  was  removed  from  tbe 
premises,  and,  as  a  result  he  owes  nothing 
to  the  lessors.  Ohilds  t.  Clark,  8  Barb.  Ch. 
62,  60.  There  can  be  no  recovery  of  the 
plaintiff  for  use  and  occupation,  as  tbe  lease 
was  In  full  force  and  effect  during  the  period 
of  his  occupancy.  The  Judgment  of  tbe  ap- 
pellate division  should  be  affirmed,  with  costa. 

PARKER,  a  J.,  and  GRAY,  CULLEN,  and 
WERNER,  JJ.,  concur.  MARTIN.  J..  OOD- 
curs  In  result   VANN,  J,,  not  TOtlaip 

Judgment  affirmed. 


on  M.  T.  EE1> 
SQUIBR  T.  HA>'OVBB  FIRE  INS.  CO. 
(Oiurt  of  Appeals  of  New  York.   May  1,  1000.) 

FIRE  INSURANCB— POUCT  — RBNEWAL  — BVI- 
DBNCE— AFFBAL-^UDOMBNT-  AFFIRMATION 
BY  APPELLATE  DIVISION— REVIEW. 

1.  Where  a  Judgment  is  unaDlmonsly  affirm* 
ed  by  the  appellate  division,  evidence  cannot  be 
reviewed  by  the  court  of  appeals. 

2.  An  aeent  of  a  fire  Insurance  company, 
whose  powers  are  to  -  countuslgn,  issue,  and 
renew  policies  of  iosuranee,  may  bind  the  com- 
pany by  an  oral  agreement  to  renew  an  ex- 
IstlnfT  contract  of  Insurance. 

3.  Where  the  renewal  of  a  fire  Insurance  poli- 
cy was  tbe  Issue,  and  the  company's  agent  had 
testified  that  it  was  not  renewed,  a  declara- 
tion made  by  him  after  the  fire  that  ha  be- 
lieved that  when  tbe  adjuster  arrived,  tbe 
company  would  make  good  the  losa,  was  admls- 
sible,  as  affecting  bis  credibility. 

Appeal  from  supreme  conrt,  apiielUte  dl* 
vision.  Fourth  department 

Action  by  Roxa  Squi«  against  the  Han- 
over Fire  insurance  Company  of  New  York. 
From  ar  Judgment  of  the  appellate  division  in 
favor  of  plaintiff  (see  46  N.  Y.  Supik  80).  de- 
fendant appeals.  Affirmed. 

Horace  McGutre.  for  appellant  A.  C 
Wade,  for  respondent 

BARTLBTT,  J.  As  the  Judgment  for  plain- 
tiff was  unanlmoosly  affirmed  by  the  appel- 
late division,  the  facts  are  conclusively  set- 
tied  In  her  favor.  The  Hanover  Fire  Insur- 
ance Company,  in  1S93,  was  represented  at 
Jamestown,  N.  Y.,  by  Its  agents,  Horton 
Bros.,  who  Issued  a  poBcy  to  tbe  plaintiff, 
dated  De][:ember  20,  1893,  Insuring  certain 
personal  property  for  the  term  of  one  year. 
The  property  was  destroyed  by  fire  on  tbe 
20th  day  of  December,  181M.  The  plalntitTs 
contenti<m  Is  that  tbe  policy  was  duly  renew- 
ed prior  to  Its  expiration,  December  20.  1804. 
Tbe  defendant  Inalata  tbe  poUey  aq)lred  on 
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the  last-named  date.  The  jury  have  neces- 
sarily found  that  a  verbal  contract  renewing 
the  policy  for  anotlier  year  was  made  be- 
tween the  plaintiff's'  husband,  acting  as  her 
agent,  and  one  of  the  firm  of  Horton  Bros., 
about  10  days  bef«e  expiration;  that  plain- 
tiff was  to  pay  premium  In  not  more  than  30 
days,  and  call  and  get  policy.  The  learned 
counsel  for  the  defendant  raises  bis  first  ques- 
tlon  of  law,  based  on  this  finding  of  tact,  to 
Qie  effect  that  the  agents  of  the  company  had 
no  authority  to  make  a  verbal  contract  to 
continue  a  risk  beyond  the  expiration  date. 
The  defendant  read  In  evidence  the  certifi- 
cate of  appointment  making  Borton  Bros, 
its  agents  at  Jamestown,  and  among  other 
powers  therein  conferred  was  *to  counter- 
sign, Issue,  and  renew  policies  of  Insurance." 
The  oral  contract  Is  the  ordinary  and  usual 
agreement  which  an  insurance  agent  makes, 
on  the  eve  of  a  policy  «xplring,  that  he  will 
renew  It  The  question  In  this  case  Is  not 
whether  the  agent  can  enter  into  a  parol 
contract  of  Insurance  that  will  bind  the  prin- 
cipal, but  father,  having  agreed  orally  to  con- 
tinue an  existing  contract  of  insurance  and 
issue  a  renewal;  or  policy  therefor,  the  de- 
fendant is  bound  thereby.  This  court  con- 
sidered the  question  in  Ellis  v.  Insm'ance  Co., 
50  N.  Y.  402,  and  held  the  parol  contract  val- 
id- In  a  later  case  (Angell  v.  Insurance  Co., 
59  N.  T.  171)  the  authority  cited  was  follow- 
ed, and  It  was  further  held  that  the  payment 
of  premium,  at  the  time  of.  the  oral  agree- 
ment, Is  not  necessary  to  make  the  contract 
biu^ii^g  on  the  company.  If  a  credit  be  given 
by  the  agent,  It  Is  equally  obligatory.  Trus- 
tees of  First  Baptist  Church  v.  Brooklyn  Fire 
Ins.  Co.,  19  N.  Y.  305;  Audubon  v.  Insurance 
Co.,  27  ^.  Y.  216.  In  Buggies  v.  Insurance 
Co.,  114  N.  Y.  415,  21  N.  E.  1000,  this  court, 
In  tbe  Second  division,  upheld  the  oral  agree- 
ment from  the  date  of  the  conversation.  See, 
also,  tbe  recent  case  of  Ulcks  v.  Assurance 
Co.,  162  N.  Y.  284,  56  N.  B.  743. 

The  matter  of  parol  agreement  by  a  local 
Insurance  agent  was  quite  recently  before  this 
court  in  a  case  Involving  the  oral  promise  of 
the  agent,  made  with  the  transferee  of  the 
property  and  policy,  to  go  where  the  latter 
was  kept  by  a  third  person,  and  make  the  re- 
quired Indorsement.  The  agent  failed  to 
keep  his  promise,  a  fire  occurred,  and  it  was 
held  that  the  transferee  could  recover  from 
the  company  the  amount  of  the  Insurance  as 
damages  for  the  breach  of  such  oral  agree- 
ment. Manchester  v.  Assurance  Co.,  151  N. 
Y.  88,  45  N.  E.  381.  The  line  of  cases  cited 
was  there  approved.  In  the  case  at  bar  it 
follows  that  the  oral  agreement  of  defend- 
ant's agents  to  renew  plaintiff's  Insurance  was 
a  contract  they  were  legally  competent  to 
make,  and  the  recovery  thereon  must  be  sus- 
tained. 

The  defendant  further  Insists,  however, 
that  there  was  legal  error  in  allowing,  over 
Its  objection  and  exception,  certain  queisttons 
to  be  propounded  to  the  agents,  Horton 


Bros.,  on  cross-examination,  whereby  it  was 
sought  to  lay  the  foundation  for  their  col- 
lateral impeachment  Charles  L.  Horton 
was  asked  If  he  knew  Charles  H.  Wickes,  a 
real-estate  man  residing  in  Jamestown,  and- 
wbether  be  had  a  talk  with  him  about  tbe 
fire  a  w^k  or  10  days  after  it  occurred. 
The  witness  stated  that  he  knew  Wickes,  but 
recalled  no  conversation.  This  question  was 
then  put  to  him:  "Q.  Did  he  ask  you,  refer- 
ring to  this  fire,  If  they  were  settling  witli 
Sqnler'B  people  for  their  loss,  or  that.  In  sub 
stance,  and  did  you  reply  that  yon  bad  writ- 
ten the  adjuster,  and  you  thought  when  be 
got  here  the  loss  would  be  settled  and  paid, 
or  that  in  substance?  A.  I  did  not"  Plain- 
tiff placed  Wickes  on  tbe  stand,  who  stated 
that  he  knew  Horton,  and  had  a  talk  with 
him  about  the  fire.  This  question  was  put 
to  him:  "Q."  And  did  you  ask  him  If  they, 
the  insurance  company,  were  settling  with 
Squler's  people  for  their  loss,  or  that  In  sub- 
stance, and  did  he  reply  that  he  had  written 
the  adjuster,  and  he  thought  that  when  he 
got  there  the  loss  would  be  settled  and  paid, 
or  that  In  substance?  A.  He  did."  Walter 
B.  Horton,  the  other  member  of  the  firm  of 
Horton  Bros.,  when  under  cross-examina- 
tion, was  asked  this  question:  *'Q.  In  that 
conversation  did  you  say,  or  did  Mr.  Bleb 
say  to  you,  in  the  presence  of  Mr.  Wells, 
'It  Is  a  hard  blow  for  Mr.  Sqnler,  or  Mrs. 
Squier,'  and  ask  you  If  he  had  got  to  lose 
this  amount,  and  did  you  reply,  in  substance, 
that  you  thought  not,— that  yon  thought  you 
could  get  it  for  him?  A.  What  you  sold  I 
didn't  say  at  all.  The  substance  Is  different 
I  didn't  say  that  in  substance."  Wells  was 
placed  upon  tbe  stand,  and,  on  being  duly 
questioned,  testified  that  Walter  B.  Horton 
stated  to  him  substantially  that  which  is  em- 
bodied In  the  above  question.  Tbe  defend- 
ant's counsel  objected  to  the  question  asked 
Charles  L.  Horton,  on  the  ground  that  it  was 
Incompetent  Immaterial,  and  "any  declara- 
tion made  by  this  witness  that  ah  adjuster 
would  come  or  pay  a  loss  If  the  company 
was  uot  liable  for  a  loss  would  not  bind  the 
company."  The  same  objection,  in  sob- 
stance,  was  Interposed  to  tbe  question  ask- 
ed Walter  B.  Horton. 

It  Is  very  clear,  from  tbe  form  of  th^e 
objections,  that  the  counsel  for  tbe  defend- 
ant misapprehended  tbe  object  of  asking 
these  questions.  The  oral  contract  had  been 
proved  by  plaintiff's  counsel  when  the  ease 
was  with  him,  and  he  now  sought,  not  to 
adduce  additional  evidence  as  to  the  making 
of  the  contract,  but  to  lay  tbe  foundation  for 
proving  that  the  agents  had.  In  conversations 
subsequent  to  the  fire,  made  statements  as 
to  facts  involved  within  the  Issues  wholly 
inconsistent  with  the  position  assumed  by 
them  In  defending  this  action  and  as  wit- 
nesses at  the  trial.  The  rule  Is  well  settled 
that  a  witness  may  be  asked  on  his  cross- 
examination,  with  a  view  to  his  credibility, 
whether  he  has  not  made  Btatements'  touch- 
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lug  a  material  Issue  In  the  catise  at  variance 
with  his  testimony  In  chief,  and,  if  he  denies 
having  made  such  statements,  the  party 
against  whom  he  Is  caned  may  show,  by 
other  witnesses,  that  he  did  make  them. 
Patchin  T.  Insurance  Co..  13  N.  Y.  268; 
Schell  V.  Plumb,  55  N.  Y.  592;  People  v. 
Schuyler,  106  N.  Y.  296,  12  N.  E.  783;  1 
GreenL  Ev.  a^th  Ed.)  §9  461f,  462,  et  seq. 
Applying  this  rule  to  the  facta  in  the  case 
at  bar.  It  is  clear  that  the  questions  asked 
HmtoD  Bros,  under  cross-examination  bore 
strongly  upon  their  credibility,  by  showing 
dedaratlons  made  by  them  after  the  flre  at 
Tarlance  with  their  evidence  at  the  trial  and 
their  general  position  as  agents  of  the  de- 
fendant. We  have  this  situation:  The 
plaintiff  Insisting  the  policy  of  Insurance 
was  seasonably  renewed,  and  the  defendant 
asserting,  through  Its  agents,  that  the  risk 
on  the  property  terminated,  by  lapse  of  time, 
nine  days  before  the  flre.  In  other  words, 
at  the  time  the  property  was  destroyed 'the 
defendant  company  rested  under  no  legal 
obligation  to  pay  the  loss,  and  the  plaintiff 
might  have,  with  equal  propriety,  sued  any 
other  insurance  company  In  the  state  of  New 
York.  This  being  so,  there  was  but  one  posi- 
tlon  that  Horton  Bros.,  the  agents  of  the 
company,  could  consistently  assume  and 
maintain,  to  wit,  the  positive  denial  of  liabil- 
ity. It  was,  however,  established  by  disin- 
terested witnesses  at  the  trial,  after  the 
foondatlon  bad  been  duly  laid  for  the  evi- 
dence, and  the  attention  of  Horton  Bros, 
sharply  called  to  the  precise  point  involved, 
that  Charles  L.  Horton  said  shortly  after  the 
flre  that  he  had  written  the  adjuster,  "and 
thought  when  he  got  there  the  loss  would  be 
adjusted  and  paid.  Walter  B.  Horton,  under 
like  circumstances,  stated  that  he  did  not 
think  plaintiff  would  lose  the  amount,  and 
that  be  thought  he  could  get  it  for  her. 
These  statements  were  inconsistent  with  the 
position  of  no  liability  on  the  part  of  the  de- 
fendant, and.  If  the  Jnry  believed  the  disin- 
terested witnesses  who  swore  to  them,  they 
were  Justified,  in  the  exercise  of  their  honest 
Judgment,  In  rejecting  the  entire  evidence  of 
Horton  Bros.  The  judgment  appealed  from 
should  be  affirmed,  with  costs. 

PARKER,  C.  J.,  and  MARTIN,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur. 
GRAY,  J.,  not  voting. 

Judgment  affirmed. 


(113  N.  T.  7) 

LATIMER  V.  BURROWS  et  al. 

(Court  of  Appeals  of  New  York.   May  1,  1900.) 

CONTRACT  TO  FURNISH  LUMBER— BREACH— 
HBASURB  OP  DAMAGES  —  EVIDENCE  OP 
PLAINTIFF— SELP-SEHVINO  ACT— RESALE  OP 
LUMBER. 

In  an  action  on  a  note  giren  for  lumber, 
where  defendant  pleads  a  counterclaim  for 
damages  from  plaintiff*!  failure  to'  deirrer  all 


'  the  lumber  due,  plidntiff  Cannot  testify,  as  evi-* 
deoce  of  its  market  value,  that,  after  his  re- 
fusal to  deliver  the  iamber,  he  resold  it  at  the- 
same  price,  as,  the  rule  of  damages  for  sack 
breach  being  the  difference  between  the  con- 
tract price  and  its  mark^  Tfllue,  the  testi- 
mony was  a  self-serving  act.  influenci-ng  a  jury 
to  conclude  that  defendants  had  suffered  no 
damage  by  the  breach. 

Appeal  from  supreme  court,  appellate  divi- 
sion, T^ird  department. 

Action  by  Oliver  0.  Latimer  against  Walter 
R.  Burrows  and  another.  From  a  judgment 
of  the  appellate  division  (4S  N.  Y.  Snpp.  1157) 
affirming  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.  Reversed. 

W.  H.  Johnson,  for  appellants.  W.  B.  Mat- 
teraon,  for  reqiondent. 

MARTIN,  J.  This  action  was  upon  a  prom- 
issory note  given  for  a  portion  of  about  300,- 
000  feet  of  lumber  sold  by  the  plaintiff  to  tbe 
defendants.  The  answer  contained  a  coun- 
terclaim for  damages  for  a  breach  of  the  con- 
tract by  the  plaintiff,  who  refused  to  deliver 
the  full  amount  of  the  lumber  purchased. 
There  was  a  written  contract  between  tbe 
parties,  under  seal  Whether  it  was  modified 
or  superseded  by  a  subsequent  oral  agree- 
ment was  submitted  as  a  question  of  fact  to 
the  jury,  which  found  a  verdict  In  favor  of 
the  plaintiff  for  the  full  amount  of  tbe  note, 
with  Intoest;  thus  disallow^  the  defendants* 
counterclaim.  The  case  tras  submitted  upon 
the  tiieory  that  under  the  evidence  tbe  jnry 
might  find  tbat  there  was  a  modlflcatlon  of 
the  contract,  and  a  breach  ot  tbe  contract 
as  thus  modified,  which  justified  tiie  plaintiff 
In  refusing  to  deliver  the  remainder  of  the 
lumber,  but  that,  if  It  found  that  there  was 
no  subsequent  contract,  then  the  defendants 
were  entitled  to  counterclaim  tbe  damages 
they  sustained  by  the  plaintiffs  refusal  to  de- 
liver tbe  remainder  of  the  lumber.  It  Is  not 
disclosed  whether  the  verdict  was  based  upon 
a  finding  tbat  there  was  such  a  subsequenff 
contract,  or  upon  flie  ground  that  the  defend- 
ants sustained  no  damages.  As  it  may  have 
been  upon  the  latter  ground,  the  correctness 
of  the  rulings  of  the  trial  court  upon  the  ad- 
missibility of  evidence  upon  tbe  question  of 
damages  Is  presented  for  our  consideration. 
The  plaintiff  was  inrmltted  to  prove  In  bis 
own  favor  that  subsequent  to  bis  refusal  to 
deliver  the  lumber,  he  resold  It  to  erne  Pierce 
at  the  same  price.  This  evidence  was  re- 
ceived under  the  defendants'  objection  and 
exertion. 

The  general  rule  of  damages  for  tbe  breacdr 
c£  a  contract  for  the  sale  of  personal  prop- 
erty l»  the  difference  between  the  contract 
price  and  its  market  value  at  the  time  when, 
and  the  place  where;  it  should  have  been  de-' 
livered,  which  Is  generally  established  1^  tbe 
evidence  of  witnesses  who  were  acquainted 
with  Its  maAet  value  at  the  time  and  place 
of  delivery.  "When  the  propeirty  has  a  mar- 
ket value  at  the  time  and  place,  whldi  can 
be  proved  by  witnesses  wbo  cira  then  and 
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there  apeak  of  It,  it  must  be  proved  by  such 
wltBesaei."  Jonee  t.  Morgan,  ^  N.  T.  4,  10. 
To  this  general  rule  as  to  the  manner  of  es- 
tabllshing  market  value  there  are  some  excep- 
tions. Thus,  It  has  been  held  that  the  price 
which  was  prevlouBly  paid  for  property  (Hoff- 
man V.  Conner,  76  N.  Y.  121,  124),  or  for 
which  It  was  sold  at  a  public  auction  (Camp- 
bell V.  Woodworth.  20  N.  Y.  499),  or  the 
amount  subsequently  obtained  on  a  private 
sale  between  other  parties  (Parmenter  v.  Fltz- 
patrlck.  135  N.  T.  193,  31  N.  B.  1032),  Is  some 
evidence  of  value.  But  we  find  no  exception 
which  authorizes  a  defaulting  vendor,  as  evi- 
dence In  his  favor,  to  prove  the  price  for 
which  he  subsequently  resold  the  property  at 
a  private  sale.  The  authorities  upon  that 
question  are  quite  to  the  contrary,  and  to  the 
effect  that  the  price  for  which  the  property 
Is  resold  by  the  party  Is  not  admissible  In 
his  favor  as  evidence  of  Its  market  value. 
Roe  V.  Hanson,  5  Lans.  3(H;  People  v.  Mc- 
Carthy, 102  N.  Y.  630.  8  X.  E.  85;  In  re 
Thompson,  127  N.  Y.  463,  467,  28  N.  B.  389, 
14  L.  R.  A.  52;  Flannagon  t.  Maddln,  81  N. 
T.  023.  That  the  evidence  objected  to  should 
have  been  excluded,  seems  obvious.  It  was. 
In  effect,  admitting  In  his  favor  proof  of  the 
plaintiff's  own  act,  or  an  act  to  which  he  was 
an  essential  party.  If  such  evidence  was 
admissible,  a  party  might  establish  the  ex- 
tent of  the  liability  of  another,  or  the  absence 
of  liability  on  his  part,  by  proving  his  acts 
with  a  third  person,  as  to  which  the  other 
party  could  produce  no  proof.  It  is  clear 
that  a  party  may  not  prove  bis  self-serving 
declarations  In  his  own  behalf.  Upon  the 
same  principle,  we  think  he  cannot  prove 
bis  self-serving  acts  In  his  own  favor.  In  all 
the  cases  to  which  our  attention  has  been 
directed,  where  a  contrary  doctrine  is  even 
suggested,  the  circumstances  were  totally  un- 
like those  In  the  case  at  bar.  This  court  de- 
cided nothing  In  Parmenter  v.  Fltzpatrlck, 
135,  N.  Y.  190,  31  N.  B.  1032,  or  In  Re  John- 
ston, 144  N.  Y.  564,  39  N.  E.  643.  which  would 
Justify  the  rulings  complained  of.  There  the 
proof  was  not  of  the  act  of  a  party  as  evi- 
dence in  his  own  favor,  but  proof  of  his  acts 
was  given  as  evidence  against  blm,  and  hence 
the  present  case  Is  clearly  distinguishable 
from  the  cases  mentioned.  Moreover,  the 
circumstances  In  those  cases  were  peculiar, 
rendering  it  diflScult  to  prove  the  value  un- 
der the  general  rule.  Not  so  In  this  case. 
Here  there  was  no  difficulty  In  establishing 
the  market  value  of  the  lumb«  In  the  ordi- 
nary way. 

It  is  evident  that  the  rulings  of  the  trial 
court  were  not  only  erroneous,  but  very  dam- 
aging to  the  defendants.  With  proof  that 
the  plaintiff  resold  the  lumber  at  the  same 
price.  It  would  be  quite  natural  for  a  Jury 
to  conclude  that  no  damages  were  suffered 
by  the  defendants.  That  a  vendor,  after 
breaking  Us  contract  and  becoming  liable 
therefor,  can  protect  himself  from  Its  con- 
sequences by  proof  of  a  resale  at  the  same 


price,  Is  contrary  to  reasonable  and  well-es- 
tabUsbed  prlnc^les  which  lie  at  the  fonndo^ 
tton  of  the  law  of  evidence.  The  self-serving 
acts  of  a  party,  like  his  self-serving  declara- 
tions, ought  not  to  be  received  as  evidence  in 
his  own  favor, — certainly  not,  unless  under  pe- 
culiar and  very  exceptional  clrcumstauceti.  A 
oontrary  rule  would  enable  a  party  to  mana- 
facture  evidence  by  a  second  sale  at  the  same 
price;  thus  losing  nothing,  but  at  the  same 
time  famishing  proof  which  might  derive 
the  purchaser  of  the  fruits  of  an  advan- 
tageous bargain.  Indeed,  anch  sales  might 
l>e  fraudulent  and  collusive;  but,  being  pri- 
vate, and  between  parties  with  an  Interest  to 
Buppreaa  their  true  character,  the  purchaser 
would  be  unable  to  establish  it  We  can  eas- 
ily Imagine  a  case  where  a  vendee  would  be 
able  to  furnish  but  llttie  proof  of  value,  and 
the  vendor  might  succeed  In  depriving  him 
of  any  remedy  for  his  loss  by  evidence  thus 
created.  A  mle  which  may  be  fraught  with 
such  consequences  should  not  be  maintained. 
It  is  obvious  that  the  transaction  Involved  In 
this  case  is  snrroimded  by  no  conditions  or 
circumstances  which  would  Justify  a  departure 
from  the  ordinary  rule  as  to  proving  value, 
and  that  the  usual  method  should  be  adopted, 
rather  than  such  as  necessity  may  have  re- 
quired in  peculiar  and  exceptional  cases.  We 
think  tbe  court  erred  In  admitting  this  evi- 
dence, that  it  cannot  be  said  that  tbe  error 
was  harmless,  and  that  the  Judgment  should 
be  reversed.  The  Judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs 
to  abide  the  event 

PARKER.  C.  J.,  and  GRAY,  BARTLBTT, 
YANN,  CULLEN,  and  WERNER,  JJ..  con- 
cur. 

Judgment  reversed,  etc 


on  N.  T.  10 

MERZBACH  T.  MAYOR,  ETC.,  OF  CITY  OF 

NEW  YORK. 
(Coart  ot  Appeals  of  New  York.  May  1.  1900.) 

DISTRICT  ATTORNEY'S  OFFICE  —  BMPLOTttS 
NOTARIES— RIGHT  TO  COMPENSATION 
—BURDEN  OF  PROOF. 

1.  Laws  1882,  c.  410.  t  56,  except  a  notary 
public  from  the  probibittbo  against  holding 
more  than  one  office.  Code  Civ.  Proc.  |  3298, 
declares  that  an  officer  authorized  to  adminis- 
ter oaths  and  take  acknowledgments  is  entitled 
to  fees  therefor.  Held,  that  an  employe  in  the 
district  attorney's  office  of  New  York  wss  enti- 
tled, in  addition  to  his  salary,  to  fees  for  no- 
tarial services  performed  for  the  city  at  the 
request  of  the  district  attorney. 

2.  In  an  action  against  a  dtv'  by  an  em- 
ployg  to  recover  fees  for  notarial  selivices  per- 
formed for  it,  In  addition  to  the  employe's 
regular  salary,  the  burden  of  showing  that  sudi 
services  were  voluntary  Is  on  the  defendaDt. 

Appeal  from  supreme  coort,  appellate  divi- 
sion. First  department. 

Action  by  Henry  Merzbach  against  the 
mayor,  aldermen,  and  commonalty  of  the  dty 
of  Mew  York  to  recover  notary  fees.  From 
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a  Judgment  of  the  appellate  division  (45  N. 
Y.  Supp.  1018)  affirming  a  judgment  In  favor 
of  defendant,  plaintiff  appeals.  Beversed. 

William  Victor  Ooldberg,  for  appellant. 
Jobn  Whalen,  Corp.  Counsel  (Xheo.  Connol; 
and  Terence  Farley,  of  counsel),  for  respond- 
ents. 

VANN,  J.  Between  June  11, 1885,  and  De- 
cember 31,  1890,  the  plaintiff  occupied  a  sab- 
wdlnate  position  in  the  office  of  the  district 
attorney  of  the  city  and  county  of  New  Yorlc, 
and  received  the  salary  fixed  by  law  for  bis 
services  rendered  in  that  capacity.  During 
said  period,  at  the  request  of  the  district  at- 
torney, be  also  rendered  services  as  notary 
puUlc,  by  administering  oaths  and  taking  ac- 
Imowledgments  required  by  the  people  in  the 
various  proceedings  connected  with  the  crim- 
inal business  of  the  county.  This  action  was 
brou^t  to  recover  the  fees  allowed  by  law 
for  thus  acting  as  notary,  and  the  defend- 
ant pleaded,  as  a  distinct  defense,  that  the 
services  alleged,  if  any,  were  rendered  by 
the  plaintiff  voluntarily,  without  any  agree- 
ment that  he  was  to  receive  payment  there- 
for. Upon  the  trial,  evidence  was  given 
tending  to  sustain  the  allegations  of  the  re- 
spective pleadings.  It  was  not  denied  tliat 
the  plaintiff  in  fact  rend»ed  the  services  at 
the  request  of  the  district  attorney,  and  that 
tbey  were  necessary  In  the  transaction  of 
ills  official  business;  that  some  of  tbe  fees 
sued  for  were  collected  and  retained  by  the 
city  when  Judgments  were  paid;  that  the 
district  attorney  bad  authority  to  incur  sucb 
expenses;  and  that  an  appropriation  was 
made  each  year  for  the  payment  thereof 
through  the  comptroller.  In  June,  188&,  the 
plaintiff,  as  he  testified,  told  the  district  at- 
torney then  In  office  that  one  of  his  bills  for 
•ervlces  as  notary,  which  had  been  duly 
approved,  had  been  rejected  by  the  comp- 
tn^er,  and  that  the  district  attorney  an- 
swered: "Ton  ought  to  get  paid.  You  are 
entitled  to  it"  After  this  he  opened  an  ac- 
count with  tbe  city,  and  rendered  bills  re- 
peatedly; but  the  comptroller  refused  to  pay 
them,  even  when  they  had  been  approved 
by  the  district  attorney  or-  under  his  direc- 
tion. It  was  bis  cust<»n  to  send  in  a  bill 
once  or  twice  a  year.  During  the  first  three 
years,  while  he  was  messenger  for  the  dis- 
trict attorney,  his  chains  amounted  to  less 
than  f5,  but  during  the  last  three,  while  he 
was  librarian,  they  amounted  to  over  ^70. 
There  was  no  controversy  as  to  tbe  amount 
or  the  accuracy  of  hla  cliarges.  He  testified 
tbat  he  told  the  district  attorney  and  his  suc- 
cessor that  he  sbould  charge  for  his  serv- 
ices, and  no  objection  was  made  by  either. 
Sobseqnentiy,  his  bills,  although  duly  ap- 
proved In  some  Instances,  were  repudiated 
bj  the  comptroller,  including  a  portion  of 
those  Involved  In  this  action.  The  duties 
to  which  the  plaintiff  was  assigned  as  mes- 
senger and  librarian  did  not  Include  tbe  ren- 
57N.BL— 7 


dltlon  of  services  as  notary.  There  was  no 
arrangement  when  he  entered  tbe  office  that 
he  was  to  take  affidavits  and  aclcnowledg- 
ments,  either  with  or  without  compensation. 
The  district  attorney  testified  that  he  had 
no  recollection  of  authorizing  payment  for 
notary's  fees,  and  that  the  custom  In  his  office 
was  not  to  pay  sucb  fees  to  salaried  officers. 
It  did  not  appear  that  the  plaintiff  was  ap- 
pointed notary  li^rough  tbe  influence  or  upon 
tiie  recommendation  of  the  district  attor- 
ney, or  as  a  convenience  to  the  latter.  Each 
alternate  year,  when  reappointed  by  the  gov- 
ernor, he  paid  from  his  own  means  tbe  fee 
of  |10  required  by  law  upon  filing  his  offi- 
cial oath  with  the  county  clerk.  Laws  1892, 
c.  688;  Laws  1893,  c.  248;  Laws  1894,  c  88. 
Tbe  only  question  submitted  to  tbe  Jury,  as 
stated  by  tbe  trial  Judge  In  his  charge,  was 
"whethor  there  was  an  express  or  an  implied 
contract  on  the  part  of  the  district  attorney, 
representing  tbe  city,  that  this  man  sbould 
have,  not  only  the  salary  the  city  had  agreed 
to  give  him,  but  extra  c<anpensatlon  for  those 
affidavits.  Tbat  is  the  question  I  submit  to 
you,  and  on  that  the  determlnstion  of  tbis 
case  must  hinge.  That  Is  tbe  pivot  on  which 
it  turns,  and  which  must  control  Its  final 
disposition."  Tbe  Jury  found  tor  the  de- 
fendant, the  appellate  division  affirmed,— 
two  of  the  Justices  dissenting,— and  tbe  plain- 
tiff comes  here.  Upon  the  first  trial  tbe  plain- 
tiff succeeded,  but  the  Judgmmt  was  re- 
versed for  a  reason  tbat  has  no  application  to 
the  present  appeal.  Heiabach  v.  &ty  of 
New  York.  10  MIk.  Rep.  131.  80  N.  Y  Supp. 
908. 

The  trial  court  Instructed  the  jury,  in  sub- 
stance, that  unless  they  found  there  was  an 
agreement,  express  or  implied,  that  the  plain- 
tiff should  be  compensated  for  bis  services 
In  taking  affidavits  and  acknowledgments.  In 
addition  to  the  salary  he  received,  they  should 
find  a  verdict  for  tbe  defendant,  to  which 
the  plaintiff  excepted.  At  tbe  request  of  the 
counsel  for  tbe  defendant,  tbe  court  further 
charged  "tbat  the  burden  is  on  tbe  plain- 
tiff on  all  the  Ibsiub,"  and  tbe  plaintiff  again 
excepted. 

Two  Issues  were  Joined  by  tbe  pleadings, 
the  first  of  which,  tendered  by  the  plaintiff, 
was  whether  he  rendered  tbe  services  In  ques- 
tion at  tbe  request  of  an  officer  authorized  to 
contract  for  the  same.  The  second,  tendered 
by  the  defendant,  was  whether,  the  services 
were  rendo^d  voluntarily,  with  no  agreement 
tbat  they  were  to  be  paid  for.  This  was  an 
affirmative  defense,  in  the  nature  of  a  con- 
fession and  avoidance.  The  burden  of  proof 
is  on  tbe  party  who  tenders  the  issue,  because 
be  who  affirms  most  produce  tbe  proof  to  sus- 
tain his  affirmation.  Tbe  one  who  denies 
may  rest  on  the  weakness  of  his  opponent's 
evidence,  but  tbe  one  who  affirms  must  rest 
on  the  strength  of  his  own  evidence.  As  to 
the  allegations  of  the  complaint,  the  burden 
of  proof  was  npcm  tbe  plaintiff,  aiid,  as  to  the 
afflrmatlTe  defense  pleaded  In  the  uwww.  tbe 
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burden  of  proof  was  upon  the  defendant. 
Thus,  each  party  had  an  affirmative  Issue,  to 
maintain,  as  each  alleged  the  facts  tendering 
the  Issue,  which  made  a  burden  remaining 
throughout  the  trial.  "El  incumbit  probatlo, 
qui  dicit,  non  qui  negat,"  Is  a  maxim  both  of 
the  clTll  and  the  common  law,  which  applies 
to  this  case.  The  test  is.  which  party  must 
touch  the  issue  flret,  or  which  will  prevail  there- 
on ir  no  evidence  is  given?  /Clearly,  upon  the 
issuR  tendered  by  the  complaint  the  defend- 
ant must  have  succeeded,  and  upon  that  ten- 
dered by  the  answer,  the  plaintiff,  It  no  evi- 
dence had  been  Introduced  relative  thereto. 

The  plalntifiE  held  two  public  offices  at  the 
same  time,  but,  as  neither  was  incompatible 
with  the  other,  he  was  entitled  to  the  emolu- 
ments of  both,  so  long  as  he  was  permitted 
to  hold  both.  The  consolidation  act  express- 
ly excepts  the  position  of  notary  public  from 
the  prohibition  against  holding  more  than 
one  office.  Laws  18!^,  c  410,  8  65.  As  the 
functions  of  a  notary  public  require  no  time, 
to  speak  of,  they  could  be  performed  by  the 
plalntlfr  without  Interfering  with  his  duties  as 
messenger  or  librarian.  The  defendant,  for 
ivhom  be  rendered  services  In  that  capacity, 
•ras  liable  to  him  for  the  legal  fees,  not  by 
virtue  of  a  contract,  but  by  operation  of  law. 
Ji-'itzslmmons  v.  City  of  Brooklyn,  102  N.  T. 
536,  7  N.  E.  787.  By  force  of  the  statute, 
any  officer  authorized  to  administer  oaths, 
take  aclmowledgments,  and  certify  the  same. 
Is  entitled  to  certain  fees  therefor.  Code  Civ. 
Proc.  8  3296.  The  plaintiff  was  such  an  of- 
flcer,  and  waa  entitled  to  the  fees,  unless  he 
waived  hts  right  thereto,  either  expressly,  of 
which  there  was  no  evidence,  or  impliedly, 
of  which  there  was  some  evidence.  As  he 
actually  rendered  the  services  at  the  request 
of  an  officer  authorized  to  bind  the  defendant 
for  the  expense  thereof,  he  was  entitled  to 
recover  the  legal  fees,  unless  the  defendant 
established  a  waiver.  1  Rev.  St  p.  38S,  8  3; 
Consol.  Act  i  27.  Those  services  were  not 
Incidental  to  his  duties  as  messenger  or  li- 
brarian, but  were  wholly  independent  thereof. 
When  he  was  requested  to  act  as  notary,  he 
was  not  asked  to  discharge  a  duty  required 
by  his  appointment  to  a  local  office  by  the 
district  attorney,  but  one  due  from  him  as  a 
state  officer  imder  the  ^polntment  of  the 
governor.  People  v.  Rathbone,  145  N.  Y. 
434,  40  E.  395,  28  L,  R,  A.  384.  There 
was  no  connection  between  the  two  offices, 
which  were  distinct  In  their  origin  and  na- 
ture, as  well  as  In  the  compensation  attached 
thereto.  If  extra  duty,  however  onerous,  had 
been  Imposed  upon  the  plaintiff  as  messenger 
or  librarian,  he  would  not  be  entitled  to  ad- 
dltlonnl  compensation  therefor,  because  a  pub- 
lic officer  with  a  fixed  salary  is  bound  to 
perform  the  duties  of  his  office  for  the  com- 
pensation provided  by  law.  Const,  art.  3,  8 
28;  Hatch  v.  Mann,  15  Wend.  45;  People  v. 
-New  York  Sup'rs,  1  Hill.  302.  If  his  powers 
or  duties  are  increased,  even  by  statute,  and 
tils  salary  Is  ontondied,  be  must  snbmit  or 


resign.  1  Dili.  Mun.  Corp.  (4th  Ed.)  233;  1 
Beach,  Pub.  Corp.  8  170.  The  plaintiff  does 
not  claim  extra  compensation  as  librarian, 
but  ordinary  compensation  aa  notary.  His 
services  as  notary  were  not  and  could  not  be, 
rendered  by  him  aa  librarian.  They  did  not 
belong  to  the  latter  office;  for,  acting  In  that 
capacity,  he  could  not  perform  them.  The 
district  attorney  could  not  direct  him,  as  li- 
brarian, to  take  an  acknowledgment  and  as 
notary  he  had  no  control  over  him.  In  that 
capacity  he  was  not  a  subordinate,  but  an 
Independent  officer,  acting  wholly  upon  his 
own  Judgment  solely  responsible  for  bfs  own 
negligence,  and  entitled  to  compensation,  in 
the  absence  of  an  agreement  to  the  contrary, 
the  same  as  If  he  had  held  no  other  office. 
When  he  acted  as  notary,  he  rendered  a  serv- 
fce  which  had  no  connection  or  affinity  with 
any  power  or  duty  of  his  other  office.  Con- 
verse V.  U.  S.,  e2  U.  S.  463,  16  L.  Ed.  192. 
There  was  nothing  In  common  between  the 
two  offices;  for  the  line  of  separation,  both  as 
to  power  and  compensation,  waa  aa  distinct 
as  if  they  had  been  held  by  different  persons. 
While  the  situation  of  the  parUes  was  such 
as  to  require  slight  evidence  to  establish  an 
implied  agreement  that  the  plaintiff  was  to 
make  no  charge  for  acting  as  notary,  the  evi- 
dence presented  a  question  of  fact  which  was 
80  dose  that  three  juries  have  disagreed  In 
relation  to  it  The  burden  of  proof,  according 
to  the  pleadings,  aa  well  as  the  undisputed 
facts,  reeted  upon  the  defendant  to  show 
that  ther«  was  an  understanding  between  the 
parties  that  the  plaintiff  should  not  charge 
for  his  services.  Smith  v.  Railroad  Co.,  102 
N.  Y.  190,  192,  6  N.  E.  397.  The  Jury,  how- 
ever, were  Instructed,  in  substance,  that  the 
burden  was  on  the  plalntjff  to  establish  an 
agreement  that  he  should  be  paid,  whereas 
they  should  have  been  instructed  that  the 
burden  was  upon  the  defendant  to  establish 
an  agreement  that  he  was  not  to  be  paid. 
The  chaise  of  the  court  as  to  the  bnixlen  of 
proof  deprived  the  plaintiff  of  an  Important 
legal  right,  which  Is  presumed  to  have  affect- 
ed the  verdict,  and  the  Judgment  appealed 
from  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event 

GRAY.  BARTLETT,  MARTIN.  CULLBN, 
and  WERNER,  JJ.,  concur.  FAREEB,  C.  J« 
not  sitting. 

Judgment  reversed,  etc. 


(168  N.  T.  70) 

PEOPLE  ex  rel.  GRANNIS  et  al.  t.  ROB- 
ERTS. Comptroller. 
(Court  of  Appeals  of  New  York.   May  !< 

1900.) 

HANDAHVS-OROnNDS  FOR  WRIT-«rAm-AII- 
DITINQ  OF  CLAIMS. 

1.  A  stnte  comptroller  cannot  be  compelled 
by  mnndamus  to  audit  the  claims  against  the 
state  in  any  particular  way  or  for  any  particu- 
lar amount 
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3.  Br  a  series  of  legislation  since  1SS3,  in- 
dudioc  the  state  finance  law  of  1807,  the  Btate 
comptroller  has  been,  with  the  exception  of  one 
rear,  and  is,  empowered  to  audit  canal  claims 
against  the  state,  and  the  latter  act  (Ijiws  1897, 
c.  413).  providing  that  the  comptroller  sball 
aodit  all  claims  against  the  state  it  payment 
out  of  the  treasury  is  provided  for  by  law,  and 
the  provision  in  Laws  1895,  c.  79,  S  6>  and  Laws 
1S96.  c.  794.  {  5,  that  contractors  on  the  state 
canal  shall  be  paid  upon  the  certificate  of  the 
■tate  engineer,  cannot  be  constrned  to  take 
from  the  c(nnptroller  such  dnty. 

Yann,  J.,  diasentinj^ 

Appeal  from  supreme  court,  appellate  di- 
TUon,  Third  department 

,^llcatl<m  by  Charles  W.  Qraimls  and 
Wnilam  T.  O'Connor  for  mandamus  against 
James  A.  Roberts,  as  comptroller  of  the  state 
of  Xew  York.  From  a  judgment  of  the  ap- 
pellate division  {61  N.  T.  Sapp.  14S)  affirming 
an  order  granting  the  writ,  defendant  appeals. 
Beversed. 

T.  E.  Hancock,  for  appellant  Frank  Hls- 
cock,  tor  respondents. 

PARKER,  C.  J.  The  fact  having  been 
brought  to  the  attention  of  the  comptroller 
that  the  relators.  Grannis  and  O'Connor,  bad 
made  what  is  known  as  an  "unbalanced  bid" 
for  the  doing  of  certain  work  between  locks 
K(a.  61  and  62  on  the  western  dlvisioQ  of 
the  Erie  Canal,  be  declined  to  pay  the  full 
amount  of  the  drafts  drawn  upon  him  In  be- 
half of  Grannis  and  O'Connor,  refusing  to  ac- 
cept and  pay  such  part  of  the  drafts  as  rep- 
reiented  about  the  sum  of  $30,000.  There- 
upon relators  Instituted  this  proceeding  for 
the  purimse  of  obtaining  a  mandatory  order  of 
ttie  court  requiring  the  comptroller  to  accept 
the  drafts  and  pay  the  same  In  full.  The 
comptroller.  In  his  return  to  the  writ,  set  up, 
among  other  things,  that  the  state  engineer 
omitted  to  comply  with  the  command  of  the 
statute,  In  that  he  did  not  estimate  or  ascer- 
tain with  any  accuracy  whatever  the  quantity 
of  rock  excavation  necessary  to  be  done  upon 
that  portion  of  the  canal  affected  by  the 
Grannis  and  O'Connor  contract,  putting  In  the 
specifications  -100  yards  as  the  quantity  of 
lock  eicavation,  whereas  the  rock  excavation 
was.  in  fact,  more  than  30,000  yards;  and 
this  led  to  a  bid  on  the  part  of  the  contractors 
to  excavate  rock  for  $3  a  yard,  which,  on  the 
basis  of  the  contract  would  amount  to  fSOO, 
whereas.  In  truth  and  In  fact,  down  to  the 
time  when  the  comptroller  refused  to  pay  any 
more  on  the  drafts,  the  so-called  "rock  exca- 
vation" already  amounted  to  $90,000.  The 
return  further  charged  that  the  relators  well 
knew  at  the  time  th^  signed  the  contract 
that  there  were  a  great  many  thousand  yards 
of  rock  excitvatlon  to  be  done,  and,  further, 
tbat  "there  was  no  lawful  competition  among 
the  bidders  for  said  work,  and  the  purpose  of 
the  law  was  tbwartedt  and  the  contract  was 
not  let  to  the  lowest  responsible  bidder,  as  the 
law  requires,  but  was  let  to  the  persons  alone 
who,      deceit,  concealment,  and  fraud,  had 


an  opportunity  to  secure  a  pretended  contract; 
that  because  of  such  fraudulent  conduct  the 
treasury  of  the  state  has  been  and  will  be  de- 
pleted, and  the  funds  of  the  state  wasted;" 
and  the  return  concluded  with  a  prayer  that 
the  court  declare  such  contract  illegal  and 
void.  An  alternative  writ  of  mandamus  was 
granted,  and  the  issues  were  brougbt  on  for 
trial  before  a  referee,  the  attorney  general  in 
person  representing  the  comptroller  with 
marked  ability.  It  was  shown  that  the  rode 
excavation  was  not  worth  to  exceed  $1  per 
yard,  and  that  under  the  contract  If  per- 
mitted to  stand,  the  relators  were  entitled  to 
$3  per  yard,  so  that  for  the  30,000  yards  of 
rock  excavation  that  had  been  done,  worth 
$30,000,  relators  would  receive  $90,000,  or 
$60,000  more  than  the  work  was  fairly  worth, 
—a  result  which  was  fittingly  characterized 
by  the  comptroller  In  his  return  as  a  waste 
of  the  funds  of  the  state.  Now.  no  one  pre- 
tended on  the  trial  that  the  taking  of  this 
$60,000  could  be  Justified  on  any  other  prin- 
ciple than  because  "it  is  so  nominated  In  the 
bond,"  and  so  the  real  controversy  before  the 
referee  was  whether  the  contract  was  tainted 
with  fraud,  and  therefore  void.  The  attorney 
general  contended  that  It  was.  and  he  found 
evidence  tending  In  that  direction  In  the  fact 
that  the  state  engineer  had  failed  to  comply 
with  the  statute  requiring  bim  to  state  In  the 
specifications  and  In  tibe  contract  the  amount 
of  rock  excavation  required,  coupled  with  the 
fact  that  one  of  the  firm  of  the  relators  had 
been  over  the  work,  and  knew,  at  least,  that 
there  were  a  great  many  thousand  yards  of 
rock  excavation.  If  be  did  not  know  exactly 
how  many  there  were,  prior  to  the  execution 
of  the  contract.  While  it  was  admitted  tbat 
the  state  engineer  did  not  put  the  correct 
number  of  yards  in  the  contract  and  specifica- 
tions, it  was  testified  to  tbat  he  did  cause  the 
survey  to  be  made,  and  did  ascertain  the 
quantity  of  rock  excavation  necessary,  In  ad- 
vance of  advertising  for  bids,  and  the  excuse 
offered  for  putting  In  100  yards  Instead  of 
40,000  yards  (for  It  seems  there  Is  still  about 
10,000  yards  of  rock  excavation  to  be  made) 
was  that  the  estimates  were  In  the  division 
engineer's  ofllce  at  Rochester.— -an  excuse 
which  would  have  had  more  value  when  the 
canal  was  first  built  than  now,  when  the 
space  between  the  two  cities  can  be  covered 
at  the  rate  of  nearly  00  miles  an  hour.  While 
the  contract  was  executed  by  the  superintend* 
ent  of  public  works,  he  had  a  right  to  rely 
upon  the  estimates  made  by  the  state  en- 
gineer, and  there  is  no  bint  In  the  record  tbat 
he  either  suspected,  or  had  reason  to  suspect, 
that  the  estimates  contained  In  the  specifica- 
tions and  contract  had  not  been  placed  there- 
in by  the  state  engineer  in  strict  conformity 
with  the  demand  of  the  statute.  The  result 
of  the  trial  was  a  finding  by  the  referee  that 
there  was  no  collusion  between  the  contract- 
ors and  the  state  engineer  by  which  this  con- 
tract was  brought  about,  and  no  fraud  at- 
tending the  execution  of  e  contract  that  has 
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proved  BO  helpful  to  the  pockets  of  the  con- 
tractors and  cMTeepondlugly  depleting  to  the 
treasury  of  the  state;  and,  that  findloK  hav- 
ing been,  in  effect,  affirmed  1^  the  appellate 
division,  we  are  without  authority,  under  the 
constitution,  to  coufilder  the  question  of  fraud 
at  all.  aud  come  now  to  an  investigation  of 
the  contention  of  the  attorney  general  that, 
the  comptroller  having  the  authority  to  audit 
the  claims  against  the  state,  including  the  ca- 
nal claims,  and  having  audited  these  claims, 
he  cannot  be  compelled  by  mandamus  to  de- 
cide in  any  particular  way.  or  to  audit  the 
account  in  the  amount  claimed  by  the  re- 
lators. In  other  words,  that,  having  audited 
the  first  draft  of  $43,7t>4  at  $27,846,  and  the 
second  drafl  of  $38,727  at  $23,703,  the  court 
cannot  now  say  that  he  should  have  audited 
at  the  full  amount,  and  by  mandamus  compel 
him  to  do  it;  for  that  writ  never  issnes  to  re- 
quire the  performance  tn  a  specified  way  of  a 
discharge  of  a  duty  Involving  the  exercise  of 
Judgment  or  discretion.  This,  of  course,  can- 
not be  gainsaid,  if  the  comptroller  possessed 
the  authority  to  audit,  and  whether  he  did 
must  be  the  subject  of  our  next  Inquiry. 

In  the  first  place.  It  should  be  noted  thai 
the  ccmstltation  contemplates  that  the  moneys 
of  the  state  should  not  be  paid  out  without 
an  audit,  and  the  legislature  is  deprived  of 
the  power  to  audit.  Const,  art.  3,  g§  19,  21; 
art.  7,  f  6.  Two  facts  must  exist  before  any 
of  the  funds  of  the  state  can  be  paid  out: 
First,  an  appropriation  by  the  legislature; 
and,  second,  an  audit  by  snch  authority  as  the 
legislature  may  create  for  the  purpose.  The 
legislature  in  this  case  appropriated  the 
moneys,  which  were  the  proceeds  of  certain 
bonds  of  the  state,  for  the  payment  of  canal 
claims,  and  it  was  Its  further  duty  to  provide 
for  an  audit  of  such  claims,  unless  the  author- 
ity to  audit  already  existed.  It  Is  suggested 
that  ft  was  provided  that  the  state  engineer 
should  be  the  auditor  for  the  canal  claims 
arising  during  the  expenditure  of  the  $9,000,- 
000  appn^riatlon,  but  It  is  difficult  to  find  In 
section  5  of  chapter  79  of  the  Laws  of  1895, 
and  section  5  of  chapter  794  of  the  Laws  of 
1896,  satisfactory  evidence  that  the  legisla- 
ture intended  to  take  away  from  the  auditing 
officer  of  the  state  this  important  duty,— a 
duty  in  harmony  with  his  general  work,— 
and  to  confer  )t  instead  upon  an  officer  who 
has  never  in  the  history  ,of  the  state  been 
treated  as  a  fiscal  officer  In  any  sense.  The 
section  does  not  contain  the  word  "audit,"  nor 
refer  to  the  superintendent  of  public  works, 
except  to  direct  that  officer  to  pay  the  con- 
tractor or  contractors  upon  certificate  of  the 
state  engineer,  stating  the  amount  of  work 
performed  and  its  total  value.  These  admin- 
.Istrntive  duties  were  necessarily  conferred  on 
the  state  engineer,  and  are  entirely  consistent 
with  the  general  practice  of  the  state  to  have 
the  final  audit  made  by  the  comptroller,  and 
we  should  not  hold  that  he  has  been  deprived 
of  that  power  unless  the  language  employed 
by  the  legislature  la  free  from  donbt  upon 


the  subject,  and  that,  I  think,  no  one  will  be- 
wiillng  to  say  who  examines  the  l^slative 
history  of  the  state,  so  far  as  the  subject  of 
audits  is  concerned.  The  legislation  of  the 
state,  from  the  first  session  down  to  the  pres- 
ent time,  has  provided  for  the  auditing  of  ac- 
counts by  some  state  officer.  At  the  first  leg- 
islative session  It  was  provided  that  nccounta 
against  the  state  should  be  audited  by  the 
auditor  general.  Laws  1778,  c.  36.  In  1782 
an  act  was  passed  providing  for  the  appoint- 
ment of  an  auditor,  whose  duty  It  should  be 
"to  audit,  liquidate  and  settle  a]l  accounts 
now  subsisting,  or  which  may  hereafter  arise 
*  *  *  between  this  state  and  any  other 
pei'son  or  persons  whatsoever."  Laws  1782, 
c.  21.  In  the  year  1797  an  act  was  passed 
providing  for  the  appointment  of  a  comptrol- 
ler, who  "shall  do,  perfwm  and  execute  all 
matters  and  things  whatsoever  required  by 
law  to  be  done  by  the  audltor-geuei-al  of  thi» 
state.  *  *  *  and  to  examine  and  liqui- 
date claims  against  this  state  in  all  cases  la 
which  provision  is  or  shall  be  made  by  law." 
laws  1797,  c.  21.  The  duties  of  the  comp- 
troller,  as  expressed  In  the  state  finance  law 
(Laws  1807,  c.  413),  are  (1)  to  superintend 
fiscal  concerns  of  the  state;  (2)  keep,  audit, 
and  state  all  the  accounts  In  which  the  state 
is  Interested;  (3)  keep  correct  and  proper 
books,  showing  their  condition  at  all  times;, 
and  (4)  examine,  audit,  and  liquidate  the 
claims  of  all  persons  against  the  state,  if  pay- 
ment thereof  out  of  the  treainry  Is  provided 
for  by  law. 

As  at  certain  periods  of  time  the  power  to 
audit  canal  claims  has  been  conferred  upoa 
other  cheers,  an  investigation  of  the  leglsla- 
titm  in  that  direction  becomes  necessary  Ui  or- 
der to  ascertain  whether  that  power  Is  at  pres- 
ent In  the  comptroller.  In  the  early  history  of 
the  canal  system  of  the  state,  the  canal  board 
and  the  commissioners  of  the  canal  fui)d  had 
the  control  of  the  expenditure  of  the  moneys 
relating  to  the  canal,  but  the  power  of  audit 
was  lodged  in  the  comptrollor.  Among  other 
things,  the  commissioners  of  the  canal  fond 
were  authorized  to  advance  to  the  superin- 
tendents moneys  for  the  necessary  work  upon 
the  canals,  but  the  statute  provided  that 
"each  superintendent  shall,  as  often  as  once 
in  sixty  days,  render  his  account  to  the  comp- 
troller, who  shall  audit  the  same."  The  pa- 
pers connected  with  the  management  of  the 
canal  were  required  to  be  filed  in  the  office  of 
the  comptroller.  In  the  year  1883  an  act  was 
passed  providing  for  the  appointment  of  a 
second  deputy  comptroller,  who  was  specially 
authorized  to  perform  any  duties  of  the  comp- 
troller in  relation  to  canals,  except  as  a  com- 
missioner of  the  canal  fund,  and  tliat  act  also 
provided  that  all  papers  relating  to  the  ca- 
nals should  be  deposited  In  the  comptroller's 
office.  Laws  1833,  c.  66.  In  the  year  1840  an 
act  was  passed  which,,  among  other  things, 
provided  for  the  appointment  of  a  chief  clerk 
by  the  commissioners  of  the  canal  fund,  who 
should  receive  the  compenBatIm  and  possess 
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tbe  powers  of  the  seocmd  Aesaty  ounptroUw, 
wbl^  office  was  abolished.  lAws  1810,  e. 
28&  In  the  year  1848  the  c^ce  of  cUxlef  clerk 
of  the  canal  department  wu  aboUfihed,  and 
the  oBlce  of  audits:  of  the  canal  department 
created,  with  all  the  powers  and  duties  of 
tbe  chief  (derk  of  the  canal  department,  and 
all  the  powers  and  duties  of  the  comptrollra 
hi  relation  to  the  canals.  All  books,  papras, 
etc  relatluff  to  the  ccunmlssltmers  of  tbe  ca- 
nal fond  and  tbe  canal  board  were  trans- 
ferred to  the  auditor  of  tiie  canal  department, 
who  was  given  power  to  hire  clerks^  Issue 
wsrrants  for  the  payment  of  money,  and 
countersign  and  enter  an  chet^  and  keep 
accoont  of  all  receipts  and  payments  on  the 
canals  and  the  canal  fond.  The  act  alBO  pro* 
Tided  for  tbe  designation  by  the  auditor.  In 
case  of  bis  abstaice  or  sickness,  of  one  of  his 
derks  as  an  acting  auditor,  who  was  author- 
ised to  perfMTO  any  of  his  duties  as  andltcff, 
exo^  the  drawing  of  warrants  on  the  treas- 
ury and  the  auditing  ■of  accounts.  Engineers 
ttt  whom  adTsnees  were  made  by  the  canal 
commissioners  were  obliged  to  submit  the  ac- 
counts to  the  auditor  for  audit  Laws- 1848, 
c;  163.  There  were  subsequoit  amendments 
to  the  act  of  1M8,  but  none  that  attempted  to 
limit  in  any  wise  tbe  auditor's  powers  of  au- 
dit over  the  canal  accounts,  and  he  continued 
to  exercise  tbe  powers  of  audit  thus  broadly 
conferred  upon  blm  down  to  the  year  1883, 
when  ibe  oae&  of  auditor  of  the  canal  depart- 
moit  was  abolished  chapter  6d  of  tbe 
laws  of  that  year.  The  second  section  ot  that 
act  reads  as  fidlows:  ."All  the  powers  and 
duties  heretofore  exercised  by  and  enjoined 
upon  tbe  auditor  of  the  canal  department 
Shan  hereafter  be  p^ormed  by  and  incum- 
bent upon  the  comptroller,"  etc.;  and  there- 
upon the  comptroller  was  relnvnrted  with  the 
power  which  formerly  belonged  to  that  office 
of  auditing  all  the  claims  and  accounts  relat- 
ing to  the  canals,  but  which  had  been  for  a 
time  conferred  upcm  another  officer.  This  act 
was  repealed  by  the  general  repealing  act  pre- 
pared by  the  commissioners  of  statutory  re- 
tIbIod,  and  known  as  chapter  548  of  the  laws 
of  189<6.  Tbe  rcTlsers,  In  a  note  appended  to 
the  act  as  It  was  presented  to  the  legislature, 
said-  "The  object  of  this  bill  Is  to  repeal  cer- 
tain statutes  and  parts  of  statutes  which  are 
supposed  to  have  become  obsolete,  or  which 
have  been  superseded  by  special  legislation, 
or  tbe  substance  of  which  has  been  merged 
in  other  statntes.  Only  those  (statutes)  have 
been  included  In  the  bill  which  we  think  are 
dearly  obsolete,  or  which  have  been  supersed- 
ed by  other  statntes  or  merged  In  them."  At 
the  same  time  tbe  commissioners  of  statutory 
revision  presented  to  the  legislature  for  pas- 
sage, among  other  bills,  one  known  as  the 
"State  Finance  Law,"  and,  as  Its  provisions 
relating  to  the  power  of  audit  were  abund- 
antly comprebenstre  to  Include  the  power  to 


audit  canal  dalms  as  well  as  others  a^Unst 
the  state,  we  find  tbe  reason  for  the  repeal 
of  the  act  of  1888  In  the  note  to  which  we 
have  referred.  It  was  regarded  that  the  sub- 
stance of  It  had  been  merged  In  the  state 
finance  law.  Such.  I  think,  would  have  been 
the  elCect  had  the  state  finance  law  been 
adopted  in  the  year  1806t  but  It  failed  of  pas- 
sage while  the  repeallng.act  was  enacted.  A 
year  later,  however,  tbe  state  finance  law  was 
passed.  Laws  1807,  &  418.  Vtv  the  period  ot 
about  one  year  Intervening  the  enactment  oi 
the  repealing  act  of  1896  and  the  passage  of 
the  state  finance  law  of  1897,  the  comptroller 
was  without  power  to  audit  dalms  and  buo- 
counts  pi-esented  against  the  canal  fund;  but 
the  passage  of  tbe  latter  act  relnvrated  him 
with  the  power,  which  It  was  nevw  intended 
to  take  away,  to  audit  all  claims  against  the 
caiul  fund  as  well  as  against  the  general 
fund.  In  the  light  of  the  history  of  tbe  audit- 
ing of  accounte  In  this  state,  both  against  the 
general  ftmd  and  the  canal  fund,  and  the 
final  vesting  of  the  powo:  In  the  c<miptroIler, 
where  It  has  been  staice  1883,  with  tbe  ex- 
ertion of  one  year,  for  which  period,  by  tbe 
accident  rather  than  the  design  of  legisla- 
tion, the  power  was  tak«i  from  him  only  to 
be  restored  again,  It  would  seem  to  be  quite 
absurd  to  ai^e  that  there  Is  to  be  found  any 
lai^age  In  tbe  acts  of  1896  and  1807  which 
wotild  Indicate  an  Intention  to  confer  upcm 
the  stete  engineer  power  to  audit  and  to  take 
that  authority  from  the  comptroller,  In  whom 
It  was  clearly  vested  at  tbe  time  of  the  pas- 
sage of  the  act  of  1896. 

Our  ctmcluslon,  then,  Is  that  since  the  1st 
day  of  October,  1897,  when  the  state  finance 
law  went  Into  effect,  the  comptroller  has  been 
vested  with  tbe  power  to  audit  ail  claims, 
whether  presented  against  the  canal  fund  or 
the  general  fond  of  tbe  state,  where  payment 
out  of  the  treasury  Is  provided  by  law,  which, 
of  coarse,  Indudee  this  claim.  Tbe  auditing 
ot  an  accoimt  by  the  comptroller  Involves  a 
Judicial  function.  He  Is  required  in  the  lan- 
guage of  the  books  *i:o  hear,  to  examine,  to 
pass  upon,  to  settle,  and  adjust"  That  func- 
tion he  cannot  be  required  to  exercise  In  any 
particular  way  by  mandamus;  for,  as  was 
said  by  Judge  Yann  In  People  v.  Commission- 
ers of  Land  Office,  140  N.  T.  26,  48  X.  E.  418, 
"that  would  substitute  the  Judgment  or  dis- 
cretion of  the  court  Issuing  the  writ  for  that 
of  tbe  person  or  persons  against  whom  tbe 
writ  was  Issued."  As  the  comptroller's  posi- 
tion is  well  taken,  tbe  judgment  of  the  app^ 
late  division  should  be  reversed,  and  tbe  pro- 
ceeding dismissed,  with  costs. 

O'BRIEN.  BARTLBTT,  HAIOHT.  and 
MARTIN.  JJ.,  concur.  VANN,  3^  dissents. 
LANDON,  J.,  not  sitting. 

*  Judgment  reversed,  etc. 
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HT7LL  T.  LITTAUER  et  al. 
(OoQrt  of  Appeals  of  New  York.   May  1,  1900.) 

WlTNESSES-PARtlBa-OORROBORATION— 
DIRBCTINO  VBRDICT. 
In  an  action  to  recover  for  goods  sold,  de- 
fendant alleged  that  the  contract  was  an  en- 
tire one,  and  that  plaintiff  had  failed  to  deliv- 
er all  the  goods  which  he  had  contracted  to  de- 
liver, and  that,  tbeiMore,  defendant  was  not 
liable.  Plaintiff  rested,  after  stating  the  quan- 
tity delivered,  and  the  price,  without  testify- 
ing as  to  the  original  contract.  Defendant  tes- 
tified to  the  entirety  of  the  contract,  and  his 
evidence  was  tmcontradicted,  and  was  corrob- 
orated in  part  by  an  employ^  of  plaintiff  and 
by  circumstantial  evidence.  Held,  that  aa  the 
evidence  for  defendant  was  uncontradicted,  and 
was  not,  from  its  nature,  unreascmable,  it  was 
proper  to  direct  a  verdict  for  the  defendant, 
though  the  evidence  in  his  favor  was  aubstaa- 
tially  that  of  me  of  the  parties  in  interest. 

Appeal  trom  sapreme  court,  appellate  dl- 
Tision,  Third  department. 

Action  tqr  James  HoU  against  liodus  N. 
Llttatier  and  anottaer  to  recover  the  purchase 
price  of  leather  sold  and  delivered  by  plaintiff 
to  defendants.  From  the  aflBrmance  (40  N.  T. 
Snpp.  338)  of  a  Judgment  In  favor  of  defend- 
ants, entered  on  a  verdict  directed  by  the 
court,  plaintlfi:  iM)peal8.  Afllrmed. 

Cnark  L.  Jordan,  for  appellant.  Edgar  A. 
Spencer,  for  respondents. 

GRAY,  J.  The  iesue  between  the  parties 
was  whether  there  had  been  an  entire  con- 
tract for  the  sale  of  20,000  feet  of  a  certain 
description  of  dressed  leather,  known  as  "yel- 
low kip,"  as  allegeo  by  the  defendants  In  their 
answer  to  the  complaint  The  plaintiff  bad 
sued  tbe  defendants  as  upon  a  sale  and  de- 
livery to  tbem,  at  the  agreed  price  of  seven 
cents  per  foot,  of  the  leather  which  he  bad  on 
Iiand  at  a  certain  date,  amounting  to  15.161 
feet.  If  the  agreement  for  the  sale  of  the 
leather  was  as  claimed  by  the  defendants, 
then  the  failure  to  perform  it  by  the  delivery 
of  the  fnll  amount  was  a  perfect  defense  to 
the  action.  If  there  had  been  one  bargain 
between  vendor  and  purchaser  for  the  sale 
and  delivery  of  20,609  feet  of  leather,  then  no 
right  of  acUon  accrued  to  the  former  for  the 
price,  until  he  had  fully  performed  on  his 
part  Upon  the  trial  the  plaintiff  testiaed 
that,  as  agent  for  the  Western  Tannery  Com- 
pany, he  had  delivered  to  the  defendants,  at 
their  factory  In  GloversvUle,  15,164  feet  of 
this  description  of  leather,  at  seven  cents  a 
foot  This  price  for  the  leather  he  proved  by 
stating  what  one  of  the  defendants  had,  upon 
a  previous  trial  of  the  action,  testified  to  as 
the  price  agreed  upon  with  Tolman,  the  man- 
ager of  the  Western  Tannery  Company. 
Bavlng  testified  to  the  delivery  of  the  leather, 
to  the  price  per  foot,  and  to  the  assignment 
to  him  the  tannery  company  of  its  claim 
against  the  defendants,  the  plaintiff  rested  his 
case.  For  tbe  defendants,  one  of  them  testi- 
fied that  he  had  looked  over  a  quantity  of  the 
leb.ther  which  Tohnan  had  at  the  plalntifTs 


storehouse.  In  Oloversvllle,  and  that  when, 
subsequently,  Tolman  called  upon  him  in 
New  York,  and  desired  to  sell  the  lot,  he 
t^reed  to  purchase  it  He  said  that  at  the 
time  Tolman  showed  him  two  papers,  which 
were  in  this  plaintiff's  handwriting;  one  of 
which  was  a  letter  from  plaintiff  to  Tolman, 
referring  to  a  memorandum  Inclosed  of  the 
amount  of  leather  on  hand,  and  the  other  was 
the  memorandum,  showing  the  number  of 
feet  of  leather  In  detail.  Tolman  called  off 
the  number  of  feet,  and  witness  made  a  mem- 
orandum of  them,  aggregating  20,609  feet 
and  of  the  tirlc^  being  seven  cents  per  foot 
which  the  former  pronounced  correct  A 
week  later,  when  In  Gloversville,  the  witness 
Littauer  said  that  be  found  that  a  portion, 
only,  of  the  leather  had  been  delivered  at  his 
factory.  He  thereupon  demanded  of  plaintiff 
the  delivery  of  the  balance  of  the  skins  which 
be  had  bought;  but  he  was  told  that  It  was 
all  that  he  would  get  Tbe  defendants  sub- 
sequently wrote  to  the  plaintiff  that  as  his  de- 
livery of  the  leather  was  short  by  upwards  of 
5,000  feet  of  the  amount  of  their  purchase, 
they  had  notified  his  principal  of  the  fact,  and 
that  Tolman,  in  reply,  had  stated  that  he  had 
ordered  the  delivery  of  all  the  skins  which 
had  been  sold;  and  they  declined  to  pay  a 
bill  which  plaintiff  had  rendered  them  tmtll 
the  matter  was  adjusted.  The  superintend- 
ent of  the  defendants  testified  to  receiving  a 
letter  from  them,  after  their  transaction  with 
Tolman,  and  to  lowing  it  to  him  at  the  plain- 
tifTs  storehouse  in  Gloversville,  and  that,  aft- 
er calling  his  attention  to  the  number  oC  feet 
of  leather  stated  as  sold,  he  replied,  "Yes; 
that  is  right;  they  are  over  there."  A  wit- 
ness for  the  defendants,  who  had  been  book- 
keeper for  the  plaintiff  at  the  time,  testified 
that  there  were  about  20,000  feet  of  the  leath- 
er in  the  plalntifTs  storehouse,  which  Tolman 
told  him  he  had  sold  to  tbe  defendants.  The 
same  witness  also  stated  that  before  the 
plaintiff  made  any  dellrei?  of  the  leather,  be 
had  caused  It  to  be  sorted  in  piles,  and  a 
quantity  of  the  better  grade  of  skins,  amount- 
ing to  some  4,000  or  5,000  feet,  was  kept 
back.  Upon  the  conclusion  of  the  defendants' 
case,  the  plaintiff  was  recalled,  and  denied 
the  sorting  of  the  leather  In  grades,  or  that 
any  skins  w^re  kept  back  at  the  time;  but 
he  gave  no  further  evidence  respecting  the 
transaction  of  sale.  The  defendants  moved 
for  the  direction  of  a  verdict  in  their  favor 
upon  the  gronnd  that  the  plainUff  had  not 
performed  the  contract,  and  the  plaintiff  ask- 
ed to  go  to  the  Jury  upon  the  ground  that  the 
proof  as  to  the  contract  rested  upon  the  evi- 
dence of  Interested  parties.  The  trial  court 
held  that  the  contract  was  an  entire  one,  and 
directed  a  verdict  for  the  defendants;  which 
direction  was  excepted  to  by  the  plaintiff. 

It  is  true  that  the  evidence  to  establish 
the  entirety  of  the  contract  was  given  by  the 
defendants,  but  the  rule  which  the  plaintiff 
invokes  is  not  applicable  to  such  a  case  as 
this.  Generally,  the  credibility  of  a  witness 
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who  Is  a  party  to  the  action,  and  therefore  in- 
terested in  Its  result.  Is  for  the  jury;  but 
this  rule,  being  founded  In  reason.  Is  not  an 
absolDte  and  inflexlhle  one.  If  the  evidence 
is  possible  of  contradiction  In  the  circumstan- 
ces; If  Its  truthfulness  or  accuracy  Is  open 
to  a  reasonable  doubt  upon  the  facts  of  the 
case,  and  the  interest  of  the  witness  fur- 
nishes a  proper  ground  for  hesitating  to  ac- 
cept his  Btatemeots,— it  Is  a  necessary  and  Just 
role  that  the  Jury  should  pass  upon  it 
Where,  however,  the  evidence  of  a  party  to 
the  action  is  not  contradicted  by  direct  evi- 
dence, nor  by  any  legitimate  Inferences  from 
the  evidence,  and  It  Is  not  opposed  to  the 
probabilities,  nor.  In  Its  nature,  surprising 
(X  suspicious,  there  Is  no  reason  for  deny- 
ing to  it  conclusiveness.  Though  a  party  to 
an  action  has  been  enabled,  since  the  legisla- 
tion of  1857  (chapter  853,  Laws  1857),  to  tes- 
tify as  a  witness,  his  evidence  Is  not  to  be 
regarded  as  that  of  a  disinterested  person, 
and  wbetber  it  shoald  be  accepted  without 
qoeatlon  depends  upon  the  sltoatioa  as  de- 
veloped by  tbe  facts  and  circumstances  and 
the  attitude  of  his  adversary.  In  Lamer  v. 
He^er,  25  X.  T.  361,  whwe  the  defense  to 
an  action  upon  a  promissory  note  was  usury, 
and  the  ludorser  gave  tbe  evidence  to  estab- 
lish It  without  contradiction,  It  was  said  that 
"It  was  the  duty  of  the  court  In  such  case  to 
dismiss  the  complaint,  or  nonsuit  the  plain- 
tiff, or  direct  a  verdict  for  tiie  defendants.  It 
Is  a  mistake  to  suppose  that,  because  the 
evidence  came  from  the  defendant,  after  the 
plaintiff  had  rested,  the  case  must  go  to  the 
Jury.  •  •  •  The  argument  Is  that  this 
conld  not  properly  be  done,  because  there  was 
a  qnestion  of  credibility  raised  In  respect  to 
the  witness  Bock,  who  proved  the  usury. 
But  this  objection  Is  untenable.  The  witness 
was  not  impeached  or  contradicted.  His  tes- 
timony Is  positive  and  direct,  and  not  Incred- 
iUe  niion  its  face.  It  was  the  duty  of  the 
court  and  Jury  to  give  credit  to  his  testi- 
mony." More  recently,  in  Kelly  v.  Bur- 
roughs, 102  y.  Y.  03,  6  X.  £}.  109,  Judge  Dan- 
forth,  after  observing  that,  as  the  facts  were 
not  disputed,  there  was  no  occasion  to  pre- 
vent them  to  the  Jury,  said  **the  mere  fact 
that  the  plaintiff,  who  testified  to  Important 
particulars,  was  Interested,  was  unimportant 
Id  view  o.'  tbe  fiict  that  there  was  no  conflict 
In  the  evidence,  or  any  thing  or  circumstance 
from  which  an  Inference  against  the  fact  tes- 
tified to  by  him  could  be  drawn."  In  the 
present  case  it  is  to  be  remembered  that  tbe 
plaintiff  gave  no  evidence  with  respect  to 
the  agreement  for  the  sale  of  the  goods,  and 
to  prove  their  price  relied  npon  the  former 
testimony  of  one  of  the  defendants  with  re- 
spect to  It;  thus  accrediting  him.  In  a  meas- 
ure. Tolman,  who  had  made  the  sale  to  the 
defendants,  might  have  given  bis  version  .of 
the  agreement;  If  at  variance  with  what  was 
claimed  by  the  defendants;  but  he  was  not 
put  npon  the  witness  stand,  and  thus  the 
only  evidence  as  to  the  contract  was  given 


by  the  defendants.  There  was  nothing  to 
contradict  or  to  discredit  his  evidence.  Those 
circumstances  were  siifllclent  to  distinguish 
the  case,  and  to  take  it  from  without  the  op- 
eration of  the  general  rule.  If  this  position 
were  not  true,  then  tbe  rule  might  be  re- 
duced to  an  obvious  absurdity  in  its  conse- 
quences, and  verdicts  might  be  rendered  only 
to  be  set  aside  as  against  evidence.  We 
might  go  further,  If  It  were  necessary,  and 
say  that  the  defendants*  evidence  was  not 
without  corroboration.  That  there  was  some 
contract  for  the  sale  of  leather  Is,  of  course,  a 
necessary  Inference  from  the  plaintiff's  ac- 
tion, and  as  to  its  being  what  that  one  of  the 
defendants  who  made  the  purchase  testified 
to  there .  was  the  testimony  of  his  superin- 
tendent as  to  Tolman's  acknowledgment  to 
him  of  the  correctness  of  the  statement  In 
defendants'  letter  res[)ectlng  the  sale  and  of 
the  goods  being  on  hand.  We  have,  further- 
more, the  pregnant  circumstance  that,  Just 
prior  to  the  transaction  of  sale,  the  plaintiff 
had  stated  in  a  letter  to  Tolman  the  amount 
of  leather  on  hand  at  GloversvlUe,  which 
must  have  been  intended  to  l>e  used  as  tbe 
basis  for  a  sale  by  Tolman,  and  which  fur- 
nished the  data  for  defendants*  memoran- 
dum. I  think  the  Judgment  below  was  right, 
and  no  other  questions  require  discussion. 
The  Judgment  appealed  from  should  be  af- 
firmed, with  costs. 

PARKER.  C.  J.,  and  BABTLBTT,  MAR- 
TIN, VA^•N,  CULLBN,  and  WKRNBB,  JJ., 

concur. 


Judgment  affirmed. 


a«s  N.  T.  U) 
PEOPLE  V.  ELLIOTT. 
(Court  of  Appeals  of  New  7ork.  May  1, 1900.) 

CRIMINAL  LAW-RAPB-CHARACTBR  OF  AC- 
CUSED—INSTRUCTIONS—REFUSAL 
OF  REQUESTS. 

1.  In  a  prosecution  for  rape,  It  was  error  to 
allow  tbe  state  to  ask  defendant's  character 
witnesses  whether  tbey  would  consider  his  char- 
acter good  or  bad  if  It  should  develop  that  the 
supreme  court  had  granted  his  wife  a  divorce 
tor  cruel  and  inhuman  treatment,  and  liad  stat- 
ed, in  their  jad^ment  that  defendant  had  struck, 
choked,  injured,  and  had  frennently  threaten- 
ed to  kill  the  wife  and  her  child. 

2.  Error  in  admitting  such  evidence  was  not 
cured  by  the  fact  that  the  court  subsequently 
refused  to  allow  the  introduction  of  such  judg- 
mpnt  in  evidence, 

3.  In  a  proBecution  for  rape,  it  was  proper  for 
the  state  to  aak  witnesses  testifying  to  defend- 
ant's good  character  whether  they  had  heard  of 
divorce  proceedings  in  which  a  divorce  had 
been  frranted  to  defendant's  wife,  and  whether 
it  qualified  their  opinion  as  to  defendant's  good 
character. 

4.  It  was  proper  for  defendant  to  show  in  re- 
ply to  such  crosa-examiuatlon  that  since  the 
judgment  he  and  his  wife  had  assumed  marital 
relations. 

5.  Where  the  court  charged  that  good  char- 
acter should  weigh  when  a  man  Is  charged  witii 
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a  crime  and  left  It  to  the  jarr  to  sar  what 
weight  defendant's  character  should  hare  in 
th«r  consideration  of  the  case,  it  was  error  to 
refuse  defendant's  request  to  charge  that  his 
character  might  be  sacb  as  to  create  a  doobt  in 
their  minda,  and  lead  them  to  beliere  that  the 
evidence  against  him  was  false,  since  be  was 
entitled  to  hare  the  jarr  distinctly  instrocted 
that  good  character  mar  of  itself  create  a 
donbt  where  otherwise  none  wonld  exist. 

6.  It  was  error  to  refuse  defendant's  request- 
ed instruction  that  the  iarj  might,  in  the  exer- 
tiae  of  sound  discretion,  gire  defendant  the 
benefit  of  previous  good  character,  op  matter 
how  concIuBive  other  testimoDj  might  appear 
to  be.  and  to  leave  it  to  the  iuty  to  say  what 
Wright  good  character  should  have  in  deter- 
ninkf  defendant's  (ollt  or  Innocencak 

Appeal  from  sapr^e  coait,  app^te  dl- 
TlBion,  Third  department 

Frank  P.  Eaiiott  was  Convicted  of  rape  la 
the  second  degree,  and  from  a  Jodgment  of 
the  appellate  dlTisIon  afflrmlng  such  conTic- 
tlon  (60  N.  Y.  Supp.  1145)  he  appeals.  Re- 
versed. 

John  P.  Wheeler,  for  appellant  W.  B. 
Ifatteraon.  for  the  People. 

BaRTLETT,  J.  The  defendant  stands 
convicted  of  the  crime  of  rape  in  the  second 
degree,  committed  upon  the  person  of  hla 
daughter,  13  years  old.  The  appellate  di- 
vision unanimously  affirmed  the  Judgment  of 
the  trial  court,  and  we  are  consequently  con- 
fined to  the  consideration  of  alleged  legal  er- 
rors duly  raised  by  exceptions  relating  to  the 
reception  or  rejection  of  evidence  and  the 
charge  of  the  trial  Judge.  It  Is  the  duty  of  a 
conrt  of  last  resort  to  see  to  It  that  every  per- 
son charged  with  crime  is  accorded  an  im- 
partial trial,  and  the  enjoyment  of  every  legal 
right.  In  a  case  like  the  one  before  us,  where 
the  indictment  charges  a  heinous  and  im- 
natural  offense,  It  Is  most  difficult  to  secure 
an  absolutely  fair  trial.  The  learned  appel- 
late division  wrote  no  opinion.  We  have  ex- 
amined the  record  with  care,  and  find  that  it 
disdoseB  reverslUe  error. 

In  the  course  of  the  trial  It  appeared.  In  a 
general  way,  that  some  12  years  prior  to  this 
indictment  the  defendant's  wife  sued  for  a 
limited  divorce  on  the  ground  of  cruel  and  In- 
human treatment;  that  the  defendant,  under 
advice  of  counsel.  Interposed  no  defense,  and 
Judgment  was  entered  against  him;  that  for 
about  10  years  before  the  present  charge  the 
defendant  and  his  wife  lived  together  again  In 
the  marital  relation.  At  the  close  of  all  the 
evidence  the  district  attorney  offered  the  Judg- 
ment roll  In  the  divorce  suit  In  evidence,  but 
the  trial  Judge  excluded  It.  The  defendant 
produced  a  number  of  witnesses  who  testified 
to  his  good  character.  The  district  attorney, 
in  cross-examining  two  of  these  witnesses, 
was  allowed,  over  the  defendant's  objection 
and  exception,  to  ask  this  question:  "If  It 
should  develop  that  a  Judgment  of  the  su- 
preme court  of  this  state  had  granted  a  di- 
vorce on  the  ground  of  cruel  and  Inhuman 
treatment,  and  in  that  Judgment  it  stated 
that  at  the  house  of  Reuben  Blzby,  In  the 


village  of  Greene,  and  at  other  places  in  the 
village  of  Greene,  the  defendant  struck,  kick- 
ed, choked.  Injured,  and  had  frequently 
threatened  to  klU  the  plaintiff  and  said  child, 
Grace  B.  Elliott,  and  the  treatment  and  con- 
duct of  the  defendant  to  and  towards  the 
plaintiff  during  said  time  has  been  cruel  and 
Inhuman,  and  such  that  It  Is  Improper  and 
unsafe  for  the  plaintiff'  and  d^endant  longer 
to  live  together  as  husband  and  wife*—  If 
that  was  attested  as  a  fact  In  the  supreme 
court,  what  would  you  say  aa  to  this  man's 
character  being  good  or  bad?"  This  clearly 
incompetent  question  was  highly  prejudicial 
to  the  defendant;  i^aclng.  aa  it  did,  before  the 
Jury  that  particular  portion  of  the  former 
Judgment  iqKin  which  the  [vosecntlon  laid 
stress.  At  this  stage  of  the  trial  the  Judg- 
ment had  not  l>een  offered  In  evidence,  and 
there  was  nothing  before  the  court  to  show- 
that  the  document  qnoted  from  was  In  fact 
the  duly-authenticated  record  of  the  supreme 
court.  The  subsequent  refusal  of  the  trial 
Judge  to  admit  the  Judgment  In  evidence  did 
not  cure  this  error,  as  the  question  was  allow- 
ed to  stand,  and  its  effect  upon  the  minds  of 
the  Jury  remained  unbroken.  It  was  com- 
petent for  the  district  attorney  to  ask  the 
witnesses,  who  bad  testified  to  defendant's 
good  characer,  whether  they  had  heard  of  the 
divorce  proceeding,  and,  if  so,  whether  it 
qualified  to  any  extent  their  previously 
pressed  opinion  as  to  defendant's  good  char- 
acter. It  would  also  be  proper  for  defendant 
to  show.  In  reply  to  this  cross-examination, 
that  since  the  Judgment  he  and  his  wife  had 
voluntarily  resumed  marital  relations. 

The  second  legal  error  Is  found  In  the  re- 
fusal of  the  trial  Judge  to  chaise  aa  to  the 
weight  the  Jury  might,  In  their  discretion, 
give  to  the  evidence  of  defendant's  previous 
good  character.  In  the  main  charge  the 
trial  Judge  said:  "It  Is  true  that  good  char- 
acter weighs  for  something,  and  it  should 
weigh  when  a  man  Is  charged  with  crime.  I 
leave  It  to  you  to  say  to  what  extent  the  evi- 
dence convinces  you  with  reference  to  the 
good  character  of  the  defendant,  and  what 
weight  that  character,  as  It  is  establfshedt 
should  have  upon  your  consideration  of  this 
case."  This  language  Is  exceedingly  gener- 
al, and  is  well  enough  so  far  as  it  goes,  but 
falls  sbort  of  clearly  stating  to  the  Jury  the 
weight  they  could,  In  their  discretion,  give 
to  evidence  of  good  character.  At  the  close 
of  the  charge  the  defendant's  counsel  re- 
quested the  court  to  charge  as  follows:  "1 
ask  the  court  to  charge  the  Jury  that  the 
character  of  the  accused  may  be  such  as  to 
create  a  doubt  In  the  minds  of  the  Jury,  and 
lead  them  to  believe,  in  view  of  the  improb- 
ability of  a  person  of  such  character  being 
guilty,  that  the  other  evidence  is  false."  The 
court  declined  to  so  charge,  except  as  char- 
ged, and  the  defendant. duly  excepted.  Thia 
refusal  was  obvious  error,  as  defendant  was 
entitled  to  have  the  Jury  distinctly  Instruct- 
ed that  good  character  will  lometlmea,  of  It- 
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wtit.  create  a  dotibt,  when  without  It  none 
would  exist.  Canceml  T.  People,  16  N.  T.  501; 
Stephens  v.  People,  4  Parker,  396;  Com.  v. 
Webster,  S  Cush.  29S;  Bemsen  v.  People,  43 
N.  Y.  9.  The  court  had  been  prerlously  re- 
quested by  defendant's  counsel  to  charge  as 
follows:  "1  ask  the  court  to  charge  the  Jury 
that  the  Jury  may,  in  the  exercise  of  sound 
Judgment,  give  the  person  the  benefit  of  pre- 
rlOQS  good  character,  no  matter  how  concln- 
alTe  tbe  other  testimony  may  appear  to  be." 
The  conrt  In  response  charged:  "I  leave  It 
lo  tbe  Jury  to  say  what  weight  good  charac- 
ter shoold  have  in  determining  the  question 
of  the  defendant's  guilt  or  Innocence.  I 
think  It  Is  a  proper  subject  for  their  consider- 
ation."^ Exception  was  taken  to  the  refusal 
to  charge  as  requested.  The  vice  of  this  rul- 
ing is  the  same  as  In  the  one  already  con- 
sidered. Tbe  Jury  were  not  clearly  informed 
as  to  their  power  in  the  exercise  of  a  sound 
discretion.  Tbe  defendant  was  entitled  to 
the  charge  as  requested,  without  change  or 
comment.  In  Remsen  v.  People,  43  N.  Y.,  at 
page  8,  this  court  said:  "There  is  no  case  In 
which  the  Jury  may  not.  In  the  exercise  of  a 
sound  Judgment,  give  a  prisoner  the  benefit 
of  a  previous  good  character.  No  matter 
bow  conclusive  the  other  testimony  may  ap- 
pear to  be,  the  character  of  tbe  accused  may 
be  anch  as  to  create  a  doubt  In  tbe  minds  of 
the  Jury,  and  lead  tbem  to  believe,  la  view 
of  the  Improbabilities  that  a  person  of  such 
character  would  be  guilty  of  the  offense 
charged,  that  the  other  evidence  In  tbe  caae 
Is  false,  or  the  witnesses  mistaken.  An  in- 
dividual accused  of  crime  Is  entitled  to  have 
It  left  to  the  Jury  ♦  •  •  whether  he,  If 
bis  character  was  previously  unblemished, 
has  or  has  not  committed  tbe  particular 
'.Time  alleged  against  him.  2  Russ.  Crimes, 
7KS.  The  weight  of  the  evidence  Is  for  the 
Jury  alone  to  determine.  3  Greenl.  Ev.  8 
£5."  A  late  utterance  of  thfa  court  Is  to  the 
same  effect.  "<?cK>d  character  may  create  a 
doubt  against  positive  evidence,  but  this 
doubt  against  positive  evidence  is  created 
ooly  when,  in  tbe  Judgment  of  the  Jury,  the 
character  is  so  good  as  to  raise  a  doubt  as 
to  tbe  truthfulness  or  correctness  of  the  pos- 
itive evidence.  In  such  a  case  the  prisoner 
must  be  given  tbe  benefit  of  tbe  doubt."  Peo- 
ple v.  Hughson.  154  X.  Y.,  at  page  164.  47  N. 
E.  1095.  The  Judgments  of  the  appellate  di- 
vision and  the  trial  term  should  be  reversed, 
and  a  new  trial  ordered. 

MARTIN,  VANN.  and  CTJLLEN,  JJ.,  eon- 
cur.  PARKER,  Ci.  J.,  and  GRAY  and  WER- 
NER, JJ.,  concur  for  reversal  upon  the  sole 
ground  that  the  trial  Judge  erred  In  refusing 
to  charge,  as  requested,  "that  the  character 
of  the  accused  may  be  such  as  to  create  a 
doubt  In  the  minds  of  tbe  jury,  and  lead 
tbem  to  believe  •  •  •  that  the  other  evi- 
dence was  false." 

Jodgment  of  conviction  reversed,  etc 


OH  Ind.  CH) 
GARPENTBB  T.  SCHABFFBB  et  aL 
(Supreme  Oourt  of  Indiana.    April  27.  1900.) 

APPEAL— TRANSGIUPT   OF  RECORD— SEAL  Or 
COURT. 

Where  the  transcript  of  the  record  la  not 
antbentleated  by  tbe  seal  of  the  kiwer  eoon 
appeal  will  be  oismlased. 

Appeal  from  clrcolt  eonrt,  Bteabm  county; 

F.-S.  Roby,  Judge. 

Action  between  Herman  F,  Carpenter  and 
Ellen  Scbaeffer  and  otbers.  From  a  Judg- 
ment in  favor  of  the  latter,  the  former  ap- 
peals. Dismissed. 

Best,  Bratton  &  Tatter,  for  appellant. 

Woodhull  &  Gilbert,  for  appellees. 

PER  CURIAM.  What  purports  to  be  a 
transcript  of  the  record  Is  not  autbenticated 
by  the  seal  of  the  lower  court.  The  quea- 
tlon  of  the  sufllclency  of  the  certificate  to 
said  transcript  without  said  seal  Is  In  all  re- 
spects the  same  as  in  Savings  Union  v.  Bynl 
(this  term)  55  N.  E.  887.  Upon  tbe  author- 
ity of  that  case  and  the  authorlttea  cited 
therein,  this  appeal  is  dismissed. 


(164  Ind.  466) 

PARROTT  V.  RICHARDSON. 

(Supreme  Oonrt  of  Indiana.    April  20,  1900.) 

I  APPEAL-PINDINO  ON  CONFLICTINO  EVIDENCE 
!  —REVIEW— NEW  TRIAL—NBWLT-DISCOVERBD 
I  EVIDENCE— RECORD— BILL  OP  EXCEPTION. 

I  1.  Where  there  was  legal  evidence  to  suataia 
a  finding  of  tbe  trial  court  baaed  on  confiictinB 

I  evidence,  such  findins  will  not  be  disturbed  on 
appeal. 

I     2.  Where,  on  motion  for  a  new  trial,  afflda- 
j  vits  showing  newly-discovered  evidence  wei-e 
not  made  a  part  of  the  record  by  bill  of  excep- 
tion or  order  of  tbe  court,  such  motion  cannot 
be  reviewed  on  appeal. 

Appeal  from  drcnit  court,  Huntington 
conntjy;  C.  W.  Watklns,  Judge. 

Action  by  Bvallne  Parrott  against  WHUam 
Richardson.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  appeals.  Affirmed. 

!  Spencer  &  Branyan,  for  ai^ellant.  Si- 
mons, Branyan  &  Branyan,  for  appellee. 

MONKS,  J.  Appellant  sued  appellee  to  re- 
cover a  personal  Judgment  against  blm  for 
purchase  money  alleged  to  be  due  on  the 

■  real  estate  described  in  tbe  complaint,  and 
to  enforce  an  equitable  lien  therefor  against 
said  laud.   The  case  was  tried  by  the  court, 

I  and  a  general  finding  made  In  favor  of  ap- 
pellee, and  over  fi  motion  for  a  new  trial 
Judgment  was  rendered  against  appellant. 
The  only  error  assigned  calls  In  question  the 
action  of  the  court  In  overruling  appellant's 
motion  for  a  new  trial. 

Tbe  first,  second,  and  third  causes  for  a 
new  trial  present  the  question  of  the  sutll- 
cimcy  of  the  evidence  to  sustain  tbe  decisiou 
of  the  court,  and  whether  the  same  Is  con- 
trary to  law.  It  Is  not  claimed  that  there 
was  not  sufficient  evidence,  If  troe,  to  fully 
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mataln  ttie  finding  of  tbe  court;  but  the 
velgbt  thereof,  and  the  credibility  of  the 
wltnesseg,  are  argued  by  counsel  for  appel- 
lant In  tbelr  brief.  There  was  legn.1  evidence 
which  folly  Bustalned  the  finding  of  the  court, 
and,  although  there  was  evidence  to  the  con- 
traiy,  we  cannot,  under  the  well-settled  rule, 
disturb  the  tlndlng  of  the  court  or  verdict  of 
a  Jnry  umlor  such  clrcum stances.  Schmidt 
V.  Zahrndt,  148  Ind.  447.  47  N.  E.  335;  Hoa- 
klnson  v.  Cavender,  143  Ind.  1. 2,  42  N.  B.  358; 
Bwbank,  lud.  App.  Froc  p.  ^  |  40;  2  Wool- 
en. Trial  Proc  S  43S5. 

The  fourth  cause  assigned  for  a  new  trial 
Is  newly-discovered  evidence.  No  question  is 
presented  for  our  determlDBtlon  by  said  spec- 
ification, for  tbe  reason  that  the  attldavlts 
filed  In  support  thereof  are  uot  made  a  part 
of  the  record  by  a  blU  of  exceptions  or  order 
of  court.  Manufacturing  Co.  v.  Fields,  138 
Ind.  58.  66,  67,  36  N.  E.  620,  and  cases  cited; 
Hosklnson  v.  Cavender.  143  Ind  1.  12  N.  E. 
858.  and  cases  cited;  Woolen,  Trial  Proc.  S 
4430,  and  cases  cited.  Finding  no  error  In 
the  record,  tbe  Judgment  la  amrmed. 


(H  Ind.  4fi0) 

STATB  V.  KUHN. 
(Sapreme  Court  of  Indiana.    April  20,  1900.) 

ORIHINAL  UW— TIME  OF  TRIAL-DISCHAROB 
POa  DEULY-^PPBAL— FINDINGS 
-CONCLUSIVENESS. 

1.  The  failure  of  a  trial  judge  to  bear  hla 
criminal  cases  in  advance  of  civil  cases,  as  re- 
quired by  Bums'  Rev.  St.  1894.  {  403  <Hoiy 
ner's  Rev.  St.  1807,  |  40S),  cannot  be  made  to 
operate  ajrainst  tbe  nsht  of  tbe  accused  to  a 
trial  n-ithiti  three  terms  after  admission  to  bail, 
as  provided  by  Burns'  Kev.  St.  1894,  |  1852 
(Horner's  Kev.  St.  1897.  {  1783). 

2.  Under  Bums'  Rev.  SL  1S94,  i  18Si2  (Hor* 
ner's  Hev.  St.  1807,  S  17S3),  provifiiog  that 
nnless  the  accused  is  brought  to  trial  vrithiu 
three  terms  after  admission  to  bail  be  shall  be 
discharged,  unless  the  delay  be  caused  by  his 
own  act,  the  prisoner  was  entitled  to  be  dis- 
diarged  for  want  of  prosecution  where  three 
fnll  terms  had  passed  since  her  admission  to 
bail,  and  it  appeared  that  no  act  of  hers  had 
delayed  the  trial,  and  there  was  time  at  each 
term  for  tbe  trial,  and  no  cause  for  delay 
shown  by  the  prosecution. 

8.  Findines  on  which  a  jnd^eot  discharKing 
a  prisoner  for  want  of  prosecution  is  based 
win  not  be  disturbed  on  appe«l.  when  there  is 
evidence  to  sustain  them,  and  all  the  facta  are 
within  tbe  knowledge  of  tbe  trial  court. 

Appeal  from  circuit  conzl;  Decatnr  county; 
John  D.  Miller,  Judge. 

Haggle  Eubn,  Indicted  for  murder,  peti- 
tioned for  ber  discharge  for  waut  of  prose- 
cntlon.  From  a  Judgment  discharging  her, 
tbe  state  appeals.  Affirmed. 

E.  E.  Roland.  Adams  &  Carter,  and  Wm. 
A.  Ketcbam,  Atty.  Gen.,  for  tbe  State. 
Love  it  Morrison  and  Duncan,  Smith  A 
Hornbrook,  for  appellee. 

HADLKT,  C.  J.  This  Is  an  appeal  from  the 
order  and  Judgment  of  the  circuit  court  of 
Decatur  couuty  discharging  tbe  appellee 
from  an   indictment   theretofore  pending 


against  her  In  said  court  for  tbe  murder  of 
Edward  Kuhn,  as  well,  also,  as  from  tbe 
recognizance  under  which  abe  was  then 
held  to  appear  In  said  court  This  Judgment 
was  entered  upon  tbe  petition  of  tbe  appellee 
for  her  discharge  because  of  tbe  failure  of 
the  state  to  bring  the  cause  on  for  trial  with- 
in the  time  prescribed  by  section  1852,  Bums' 
Rev.  St.  1804  (section  1783,  Rev.  SL  1881; 
section  1783,  Homer's  Rev.  St  1807).  The 
petition  for  discharge,  filed  February  10.  181>G. 
shows  that  on  the  20tb  day  of  January,  19.t'>. 
an  Indictment  was  returned  af;alnst  tbe 
petitioner,  by  the  grand  Jury  of  Sbelby  coun- 
ty, charging  ber  with  murder  in  the  first  de- 
gree; that  tberenpon  tbe  petitioner  was 
arrested  and  imprisoned  In  the  Jail  of  said 
county;  that  thereafter  the  venue  of  said 
cause  was  changed  to  the  Decatur  circuit 
court,  and  tbe  appellee  was  transferred  to 
the  Jail  of  the  last-named  county;  that  at 
the  February  term,  1806,  she  was  put  upon 
her  trial,  which  trial  resulted  In  a  disagree- 
ment of  the  Jury;  that  thereafter,  at  tbe 
same  term  of  court,  she  was  admitted  to 
bail,  and  that  said  recognizance  was  yet  In 
force;  that  three  full  terms  of  court  had 
passed  since  said  February  term,  1895,  name- 
ly, April.  September,  and  November,  1800; 
that  at  all  times  since  her  being  so  admitted 
to  ball  she  had  been  ready  and  willing  to  go 
to  trial  upon  said  Indictment,  but  no  contin- 
uance of  snid  cause  baa  been  had  upon  her 
motion,  nor  had  the  delay  been  caused  by 
any  act  of  hers;  that  at  each  of  tbe  terms 
of  said  court  there  had  been  more  than  suffi- 
cient time  for  said  cause  to  have  been  tried. 
Tbe  state  filed  an  answer  to  said  petition 
In  three  paragraphs:  Tbe  first,  a  general 
denial;  tbe  second  averred  that,  after  enter- 
ing into  such  recognizance,  the  appellee  had 
left  tbe  court  room,  and  Decatur  county, 
and  bad  at  no  time  since  entering  Into  such 
recognizance  appeared  in  court  and  demand- 
ed a  trial;  wherefore  It  was  claimed  that 
she  bad  waived  her  right  to  have  said  cause 
tried  at  one  of  tbe  three  terms.  Tbe  third 
paragraph  averred  that  each  term  of  tbe 
court  after  the  February  term.  1895,  the 
state  had  appeared  by  counsel  in  tbe  circuit 
court  of  Decatur  county,  ^nd  requested  and 
demanded  of  the  Judge  that  said  cause  be 
set  down  for  trial,  but  that  said  court  de- 
clined to  set  tbe  said  cause  down  for  trial, 
giving  as  a  reason  that,  owing  to  the  crowd- 
ed condition  of  the  docket  of  the  court. 
It  would  be  impossible  to  try  tbe  cause  for 
want  of  time,  and  that  upon  each  occasion 
tbe  defendant  was  present  In  court  by  her 
counsel,  and  made  no  objection  to  such  con- 
tinuance. To  these  afflnnatlve  answers  the 
appellee  replied  by  a  general  denial.  The 
court,  after  considering  the  evidence  offered 
In  support  of  the  petition  and  answers,  or- 
dered  the  discharge  of  tbe  defendant  from 
tbe  Indictment  and  recognizance,  from 
which  order  and  Judgment  the  state  appeals. 
The  abuses  and  crimes  against  personal 
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Ubertjr  that  preceded  the  granting  of  Mag- 
na Charta  first  found  restraint  in  that  fa- 
mous document  in  these  words:  "No  man 
can  be  rightfully  Imprisoned  except  upon  a 
charge  of  crime  properly  made  In  pursuance 
of  the  law  of  the  land;  no  man  when  so 
imprisoned  upon  a  lawful  charge,  presented 
in  a  lawful  manner,  specifying  the  crime, 
can  be  arbitrarily  held  without  trial."  The 
spirit  and  principle  of  Magna  Charta  was 
carried  into  our  federal  constitution  (article 
6)  in  these  words:  "In  all  criminal  prosecu- 
tions the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial;"  and  also  into  our 
state  constitution  (section  12,  Bill  of  Bights) 
in  the  words  following:  "Justice  shall  be 
administered  freely  and  without  purchase; 
completely  and  without  denial;  speedily  and 
without  delay."  Section  1852,  Burns'  Rev.  St. 
lim  (secUon  17S3,  Horner's  Rer.  St.  1897),  fol- 
lows: "No  person  shall  be  held  by  recogni- 
zance to  answer  an  indictment  or  Information, 
without  trial,  for  a  period  embracing  more 
than  three  terms,  not  including  a  term  at 
which  a  recognizance  was  first  taken  there- 
on, if  taken  in  term  time;  but  he  shall  be 
discharged  unless  a  continuance  be  had  upon 
his  own  motion,  or  the  delay  be  caused  by 
his  own  act,  or  there  be  not  sufficient  time  to 
try  him  at  such  third  term;  and  in  the  latter 
case,  if  he  be  not  brought  to  trial  at  such 
third  term,  he  shall  be  discharged."  This  Is 
the  legislative  provision  for  extending  the 
guaranties  of  the  constitution  to  citizens 
under  recognizance  to  answer  a  criminal 
charge.  Section  1851  provides  that  the  state 
shall  not  detain  the  defendant  in  Jail  more 
than  two  consecutive  terms  without  trial, 
unless  the  delay  is  requested  by  the  defend- 
ant, or  caused  by  his  act,  or  there  is  not 
sufficient  time  to  try  In  said  terms.  Section 
1853  provides  that  when  an  application  for 
discharge  has  been  made  under  either  of  the 
foregoing  sections,  if  the  court  is  satisfied  that 
there  Is  evidence  for  the  state  which  cannot 
then  be  had,  and  that  diligent  effort  has  been 
made  to  procure  it,  and  there  is  good  ground 
to  believe  It  may  be  lumiured  at  the  next 
term,  the  court  may  continue  the  cause  to 
the  next  term,  and.  if  not  then  put  to  trial, 
the  defendant  shall  be  discharged.  These 
provisions  express  the  legislative  Judgment 
of  what  constitutes  a  reasonable  time  for 
the  state's  preparation  for  trial,  and  mark 
the  limit  of  the  state's  right  to  hold  a 
defendant  without  trial.  They  relate  to 
criminal  proceedings,  and  must  be  strictly 
construed.  The  question  of  discharge  Is  not 
a  matter  of  discretion  with  the  court,  be- 
yond the  bounds  fixed  by  section  1S53. 
When  the  prisoner  brings  his  case  within 
the  limits  of  the  statute,  his  right  to  a  dis- 
charge becomes  absolute.  The  courts  seem 
united  ni>on  this  i>oint  In  People  v.  Morlno, 
S3  Cal.  515,  24  Pac.  892,  under  a  similar 
statute,  it  is  said:  "A  party  charged  with 
a  crime  has  the  constitutional  right  to  a 
speedy  trial,  and  the  court  has  no  discretion- 


ary power  to  deny  bim  a  right  so  important 
or  to  prolong  his  Imprisonment  without 
such  trial  beyond  the  time  provided  by  law. 
The  statute  is  imperative.  It  was  enough 
for  the  defendant  to  show  that  the  time 
fixed  by  statute,  after  Information  filed,  has 
expired,  and  that  the  case  bad  not  been 
postponed  on  his  application."  To  the  same 
effect,  see  In  re  McMicken,  89  Kan.  406,  IB 
Pac.  473;  Walker  v.  State,  89  Ga.  482, 15  S.  E. 
553;  In  re  Garvey,  7  Colo.  502.  4  Pac.  758; 
Ochs  V.  People,  124  Ul.  399,  16  N.  E.  662. 

There  is  no  pretense  here  that  the  case 
was  postponed  beyond  three  terms,  or  at 
any  term,  to  procure  the  attendance  of  wit- 
nesses, and  no  claim  that  the  evidence  was 
not  at  all  times  available;  but  the  appellant 
grounds  Its  appeal  upon  the  fact  that  there 
was  not  time  sufficient  at  the  November 
term  to  try  the  case,  "on  account  of  the 
crowded  condition  of  the  docket."  The  Nov- 
vember  term  ran  for  5  weeks,— 30  Judicial 
days.  The  evidence  shows  that  1  or  2  days 
were  occupied  with  probate  business,  9  or 
10  days  with  the  trial  of  prisoners  fu  Jail 
under  criminal  charges,  and  about  10  days 
In  the  trial  of  criminal  cases  against  persons 
on  bail,  and  that  the  balance  of  the  term 
was  occupied  in  the  trial  of  civil  causes. 
Section  408,  Bums'  Rev.  St  1891  (section  405. 
Homer's  Rev,  St  1897),  provides  that  It  shall 
be  the  duty  of  circuit  Judges  to  arrange  the  or- 
der of  business  in  their  courts  so  as  to  provide 
(1)  for  the  formation  of  Issues  and  the  trans- 
action of  probate  business,  (2)  for  the  trial 
of  criminal  cases,  and  <3)  for  the  trial  of  civil 
causes.  In  aid  of  the  constitutional  guaranty, 
it  is  made  the  duty  of  the  trial  Judge  to  give 
preference  to  criminal  over  civil  cases,  and  a 
failure  of  the  Judge  to  do  so  cannot  be  made 
to  operate  against  the  right  of  a  defendant  tc 
'  trial  within  the  limits  of  the  statute. 

As  we  have  seen,  upon  failure  to  bring  a 
defendant  to  trial,  under  section  1862.  within 
three  terms  after  admission  to  ball,  his  right 
to  a  discharge  becomes  absolute,  except  as 
modlQed  by  section  1853,  unless  the  delay  Is 
occasioned  upon  his  own  motion,  or  caused 
by  his  own  act,  or  there  Is  not  sufficient  time 
at  such  third  term  to  try  him.  "And  In  the 
latter  case,  if  he  be  not  brought  to  trial  at 
such  third  term,  he  shall  be  dlsehai^ed."  By 
the  latter  clause  of  section  1862,  Just  quoted, 
is  meant  that  the  defendant  must,  at  least 
be  brought  to  trial  within  such  third  term, 
and.  if  It  turns  out  that  the  trial  cannot  t>e 
completed  within  the  term,  it  may  contlDue  to 
completion  beyond  the  term.  At  least  eight 
days  of  the  November  term  were  occupied  In 
the  trial  of  civil  causes.  The  prosecuting  at- 
torney testified  that  he  did  not  at  any  time 
within  the  three  terms  request  the  court  to  set 
appellee's  case  down  for  trial,  nor  authorize 
any  one  else  to  do  so,  and  It  is  reasonably 
certain  that  if  the  request  had  been  made  the 
trial  could  and  would  have  at  least  been  en- 
tered upon.  In  her  petition  appellee  avers 
that  she  never  moved  for  a  continuance;  that 
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no  act  of  hen  had  delayed  the  trial  from 
coming  on;  and  that  there  was  time  at  each 
term  of  the  court  for  the  trial.  Upon  the 
Issues  Joined,  the  court  found  from  the  evi- 
dence that  these  facts  were  true.  The  bear- 
ing was  by  the  regular  Judge,  who  had  pre- 
sided In  the  case  In  every  step  after  It  reached 
the  Decatur  circuit  court,  and  who  was  dis- 
tlDgulabed  for  his  fairness  and  Judicial  accu- 
racy. We  cannot,  therefore,  disturb  the  find- 
ing and  Judgtnent  McGuIre  t.  Wallace.  109 
Ind.  2S4, 10  N.  JL  111.  JudgmefDt  affirmed. 


OM  Ind.  M7) 

UeCARTT  T.  EINSET. 
(SaprsBM  Court  of  lodiaua.    April  IS.  1000.) 

ASSAVVT  AND  BATTBRT— SLANDER— ANSWER 
—FORMER  ADJUDIOAHON— SUFFICIBNCT  OP 
AliLEOATION-COURTS-JURlSDICTION. 

1.  An  answer  pleading  a  former  adjudication 
to  a  combined  action  of  assaatt  and  battery  and 
■lander  I*  sufficient,  tboagh  no  copy  of  the 
pleadli^  in  the  former  suit  was  flied  therewith 
as, an  exhibit. 

2.  A  Judgment  la  the  superior  conrt  of  Mariou 
county  in  favor  of  defendant  in  a  combined  ac- 
tion for  assault  and  imtteir  and  slander  is  not 
les  judicata  of  {riaintiff's  claim  for  damages  for 
■bnder,  since  sodi  court  has  no  jurisdiction  of 
actions  of  slander. 

Appeal  from  circuit  court,  Marlon  county; 
Henry  Clay  Alien,  JvOge. 

Action  by  Charles  H.  McCarty  agahut  Louts 
A.  Elnsey.  From  a  Judgment  for  defendant 
entered  on  an  order  overruling  plaintiff's  de- 
murrer to  the  answer,  plaintiff  appeals.  Re- 
versed. 

Frederick  W.  Cody,  for  appellant.  Smith, 
Duncan,  Homtnook  &  Smith,  for  appellee. 

HONKS,  J.  Ai^Ilant  brought  this  action 
to  recover  damages  for  an  alleged  assault  and 
battery  committed  by  appellee  upon  the  per- 
son of  appellant,  and  for  alleged  slanderous 
words  uttered  by  appellee  of  and  concerning 
appellant  at  the  time  of  the  commission  of 
said  assault  and  battery,  and  as  a  part  of  the 
same  transaction.  Appellee  filed  an  answer 
«f  former  adjudication,  to  which  appellant 
filed  a  demurrer  for  want  of  facts,  which  was 
overruled.  Appellant  refused  to  plead  over, 
and  final  judgment  was  rendered  against 
him.  The  only  error  assigned  calls  In  ques- 
tion the  action  of  the  court  In  overruling  ap- 
pellants demurrer  to  the  answer  of  former 
adjudication.  It  Is  first  Insisted  that  the  an- 
swer was  Insufflclent  because  no  copy  of  the 
pleadings  In  the  former  case  was  filed  with 
said  answer  and  made  part  thereof.  The  an- 
swer of  former  adjudication  Is  not  founded 
on  the  pleadings  In  the  former  suit,  and  It  Is 
not  necessary,  therefore,  to  file  with  such  an- 
swer a  copy  thereof  as  an  exhibit.  1  Wooleo, 
T'rlal  Proc.  f  1%8)  and  cases  cited;  Campbell 
v.  cross,  39  Ind.  155;  Allen  v.  Randolph,  4S 
Ind.  486;  Wilson  v.  Vance,  55  Ind.  5&i;  Blcb- 
.  ardson  v.  Jones,  68  Ind.  240;  Mull  v.  Mc- 
Knlght,  67  Ind.  625;  McSweeney  v.  Carney, 
T2  Ind.  430.  It  Is  next  Insisted  that  said 


answer  is  insufflclent  because  the  Marlon 
superior  court.  In  which  the  former  suit  Is 
alleged  to  have  been  tried  and  determined, 
had  no  Jurisdiction  of  actions  for  slander. 
In  this  state  superior  courts  have  no  Jurisdic- 
tion of  actions  for  slander.  Section  1404, 
Burns'  Rev.  St  1804  (section  1351,  Rev.  St. 
ISSl,  and  section  1351,  Homer's  Rev.  St. 
1807).  It  Will  be  observed,  however,  that 
the  action  was  brought  to  recover  damages 
for  assault  and  battery,  and  for  slanderous 
words  uttered  at  the  same  time,  and  aa  a 
pert  of  the  same  transaction.  Superior  courts 
have  jurisdiction  of  actions  to  recover  dam- 
ages for  assault  and  battery.  Id.  The  lan- 
guage used  by  the  parties  during  the  alterca- 
tion is  admissible  in  evidence  as  a  part  of  the 
res  gestse.  Baker  v.  Gausin,  76  Ind.  317. 
In  actions  for  assault  and  battery  the  plaintiff 
recovers  damages  aot  only  for  the  physical 
and  mental  suffering  caused  by  the  Injury, 
but  also  for  the  humiliation,  degradation, 
shame,  loss  of  honor  and  good  name,  and 
mental  suffering,  If  any,  caused  by  the  as- 
sault and  battery  and  the  language  used  by 
the  defendant  during  the  altercation.  Taber 
V.  Hutson,  6  Ind.  822;  Little  t.  Tingle,  26 
ind.  168;  Railway  Co.  v.  Fix.  88  lad.  381; 
Wolf  V.  Trinkle,  lOB  Ind.  355,  357,  S  N.  E. 
110,  and  cases  cited.  As  the  language  used 
by  the  parties  during  an  altercation  may  be 
given  In  evidence,  and  considered  by  the 
jury  In  determining  the  damages  to  be  award- 
ed, the  mere  fact  that  the  language  used  was 
slanderous  would  not  change  the  rule.  Appel- 
lant having  sued  appellee  In  the  Marlon  supe- 
rior court  to  recover  damages  for  assault  and 
battery  and  slanderous  worda  used  by  a];H)ellee 
during  the  altercation,  that  court  had  juris- 
diction to  try  and  determine  the  same  as  an 
action  for  assault  and  battery,  treating  the 
words  uttered  by  appellee  as  a  part  of  the 
transaction.  The  words  used  gave  character 
to  the  act  of  assault  and  battery,  and  it  was 
proper  for  the  Jury  to  consider  them  with 
all  the  circumstances  In  evidence,  and  the 
humiliation,  degradation,  sbame,  and  loss  of 
honor,  and  mental  anguish,  If  any,  caused 
thereby,  In  determining  the  amount  of  dam- 
ages. If,  therefore,  appellant  bad  recovered 
judgment  in  the  action  In  the  superior  court, 
it  may  be,  as  Insisted  by  appellee,  that  he 
would  have  been  concluded  thereby  from 
maintaining  this  action;  but  It  is  alleged  in 
said  answer  of  former  adjudication  that  the 
jury  returned  a  verdict  in  favor  of  appellee, 
and  judgment  was  rendered  on  the  verdict  In 
favor  of  appellee  against  appellant  If,  up- 
on the  trial  of  said  cause  In  the  superior  court, 
the  slanderous  words  alleged  had  been  es- 
tablished by  a  preponderance  of  the  evidence, 
yet  If,  from  any  cause,  the  evidence  failed 
to  show  the  assault  and  battery  alleged,  or, 
under  proper  issues.  If  the  same  was  justi- 
fiable or  excusable,  appellant  could  not  as  he 
did  not  recover  damages  for  the  alleged  slan- 
derous words.  Ireland  v.  Emmerson.  93  Ind. 
1,  47  Am.  Rep.  m.  This  Is  true  for  the 
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reason  that  the  superior  court  had  no  Juris- 
diction of  actions  fior  slander,  and,  the  assault 
and  battery  being  the  substantial  cause  of 
action,  the  slanderous  wwds.  If  any,  uttered 
during:  the  altercation,  could  only  be  consld- 
■ered  In  estimating  appellant's  damages  under 
the  rule  declared  In  the  cases  heretofore 
dted.  If  tbe  assault  and  battery  were  -Mtab- 
Ilshed.  The  verdict  and  judgment  against 
the  appellant  In  said  cause  in  the  superior 
court  therefore  could  and  did  only  find  and 
adjudge  that  the  assault  and  battery  alleged 
was  not  committed,  or,  If  committed,  that  it 
was  excusable  or  ]udtlflable,  If  the  pleadings 
presented  socih  Issue  and  adjudged  nothing  as 
to  ttiespeaklnguf  the  slanderous  words,  If  any, 
attered  by  appellant  during  the  altercation. 
Id.  It  Is  clear  that  said  judgment  In  favor  of 
appellee  In  the  superior  court  did  not  adjudge 
that  tbe  alleged  slanderous  words  were  or 
were  not  spoken,  or,  If  spoken,  that  they 
were  or  were  not  actionable;  and  appellant 
is  not.  therefore,  estopped  from  maintaining 
an  action  therefor.  It  follows  that  the  court 
ored  In  OTermllng  appellant's  demurrer  to 
the  answer  of  former  adjudication.  Judg- 
ment reversed,  with  Instructions  to  sustain 
the  demurrer  to  said  paragraph  of  answer, 
and  for  further  proceedings  not  Inconsistent 
with  tUa  opinion. 


(154  lud.  4tt) 

STATE  T.  WINSTANDLEY  et  al. 

(Snpteme  Court  of  Indiana.    April  17,  1900.) 

BANKS  AND  BANKING— EMBEZZLEMENT— OFFI- 
CIAL DUTIES  —  ABUSES  —  ESSENTIAL  ELE- 
MENT —  INSUFFICIENT  INDICTMENT  —  OFFI- 
CIAL CAPACITY— INBVITAHLB  CONCLUSIONS 
—MOTION  TO  QUASH. 

1.  The  Bofficiencj'  of  an  indictment  under 
Borns'  Rev.  St.  18&4,  1  2031  (Homer's  Rct. 
:St.  188T,  ft  6598).  declarins  every  officer  of  an 
iDCorporated  bank  guilty  of  embezzlement,  who 
(raudDlently  receives  money  from  a  person  not 
indebted  thereto,  when  tbe  bank  Is  insolvent,  so 
that  the  money  is  lost  to  the  depositor,  miist  be 
determined  by  the  rules  of  pleading  applicable 
to  charges  at  offldal  extortion,  embeKuement, 
and  other  abnaes  of  oflldal  duties. 

2.  Defendants  were  indicted  under  Bums' 
Rev.  St.  1894,  ft  2031  (Homer's  Rev.  St.  1897, 
■I  6596).  declaring  officers  of  incorporated  banks, 
who  fraudulently  received  money  from  persons 
not  Indebted  ther^o,  when  the  bank  was  in- 
solvent, so  that  the  money  was  lost  to  the  de- 
■positors.  guilty  of  embeezlement.  The  indict- 
ment stated  that  defendants  were  president 
and  cashier  of  a  bank,  that  the  bank  was  in- 
Bolvent,  and  that  defendants,  knowing  of  such 
insolvency,  fraudulently  received  moneys  from 
-a  person  not  indebted  to  the  bank,  whereby 
«nch  moneys  were  lost  to  such  depositor.  HeJd. 
that  the  indictment  was  insufficient,  since  it 
fulled  to  aver  that  the  money  was  received  by 
.defendants  rn  their  official  capacity,  and  con- 
tained  no  allegation  from  which  such  fact,  or 
-the  receipt  of  the  money  by  the  bank,  would  in- 
•evitably  follow. 

Api>eal  from  circuit  court,  Clark  county; 
C  H.  D.  Gibson,  Judge. 

An  Indictment  against  Isaac  S.  WInstandley 
and  others  for  embezzlement  was  quashed, 
jmd  tin  state  .luwe^  Affirmed. 


Harry  C.  Montgomery,  W.  0.  Uts,  and  X 
K.  Marsh,  for  the  State.  A.  Dowling,  Jewett 
ft  Jewett,  M.  Z.  Stannard,  W.  H.  Watson, 
and  Kelso  &  Kelso,  for  appellees. 

BAKER,  J.  The  Indictment  against  appel- 
lees was  quashed,  and  the  state  appeals.  It 
charged  that  on,  etc.,  at,  etc.,  WInstandley 
was  the  president,  and  Frederick  the  cashier, 
of  the  New  Albany  Banking  Company,  a  cor- 
poration organized  under  tbe  state  laws,  and 
doing  a  banking  business  at  New  AlbaiQr;  that 
the  bank  was  wholly  InsolTent,  which  fact 
was  known  to  WInstandley,  as  president;  and 
Frederick,  as  cashier,  of  the  bank;  "that 
they,  the  said  Isaac  S.  WInstandley  and  Clar- 
ence J.  Frederick,  each  then  and  th^  well 
knowing  the  Insolvracy  of  said  New  Albany 
Banking  Company,  did  thai  and  there  un- 
lawfully, feloniously,  wiUfolly,  and  fraud- 
ulently receive  and  take  from  one  the  F. 
Wunderlich  Company  the  sum  of  sixty-nine 
dollars  and  alxty-llre  cents  In  money,  of  the 
value  of  sixty-nine  dollars  and  stxty-flve 
cents,  as  a  deposit  with  said  New  Albany 
Banking  Company,  tbe  said  tbe  F.  Wunder- 
lich Company  not  then  and  there  being  bi- 
debted  to  said  New  Albany  Banking  Company, 
whereby  the  said  sum  of  slzty-nlne  dollars 
and  slity-flve  cents  was  lost  to  said  the  F. 
Wunderlich  Company,  tbe  depositor  aforesaid 
contrary."    etc.    The    statute    reads,  *1t 

•  ♦  •  any  officer  of  any  •  •  •  incor- 
porated bank  •  •  •  shall  fraudulently  re- 
ceive from  any  person  •  •  •  not  Indebted 
to  said  •  ♦  •  Incorporated  bank,  any 
money  •  *  •  when,  at  the  time  of  re- 
ceiving such  deposit,  said  *  *  •  Incorpo- 
rated bank  Is  Insolvent,  whereby  the  deposit 
so  made  shall  be  lost  to  the  depositor,  said 

♦  •  •  officer,  BO  receiving  such  deposit, 
shall  be  deemed  guilty  of  embezzlement" 
Acts  1801  p.  895  (section  2031,  Burns'  Rev. 
St.  1894;  section  6598,  Homer's  Rev.  St.  1887). 

Probably  It  la  true,  as  the  state's  at- 
torneys claim,  that  "embezzlement"  Is  an 
Inapt  naming  of  the  crime  defined  In  this 
statute,  and  that  the  otleaae  aimed  at  Is  fraud- 
ulent banking.  Carr  v.  State,  104  Ala.  4, 
18  South.  150;  Robertson  v.  People,  30  Colo. 
279.  3S  Pac.  326;  Meadowcroft  v.  Fettle, 
163  111.  56;  45  N.  E.  303,  35  L.  R.  A.  176; 
State  r.  Cadwell,  79  Towa.  432.  44  N.  W.  TOO; 
Com.  V.  RockafeHow.  163  Pa.  St  139.  29  Atl. 
757:  Baker  v.  State.  54  Wis.  368.  12  N.  W. 
12;  State  v.  Shove,  96  Wis.  1,  70  H.  W.  312; 
In  re  Cook  (C.  C.)  48  Fed.  SS^.  But  It  does 
not  follow  that  the  rules  of  pleading  ap- 
plicable to  embezzlement  are  not  controlling 
In  this  case.  If  the  defendants  are  answera- 
ble, It  Is  for  abuse  of  tbelr  official  duties. 
A  con^tent  system  should  apply  the  same 
rules  to  all  cases  In  which  the  abuse  of  of- 
ficial duty  Is  an  essential  element,  so  far  as 
that  feature  Is  concerned.  And  therefore  the 
rules  of  pleading  that  govern  In  bribery  of  an 
official,  extortion  by  an  official,  embezzlement 
by  an  official,  etc.,  are  to  be  accepted,  tn  de- 
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and. 


tccmlnlng  the  sufBcieDoy  of  this  indictment 
"An  Indictment  for  bribery  of  an  officer  or 
functionary  of  Justice  should  allege  the  pend* 
ency  and  character  of  the  suit  or  duty  In 
which  he  was  to  be  thereby  influenced,  with 
such  averments  as  to  show  that  the  intent 
was  to  bribe  him  in  respect  to  his  official 
duties."  3  Enc.  PI.  &  Prae.  6»8.  "Defend- 
ant's Receipt  of  Property  Embezzled.  It  must 
be  directly  and  positively  alleged  that  the 
property  came  Into  the  defendant's  possession, 
and  was  held  by  him,  by  rlrtue  of  his  being 
a  servant,  agent,  bailee,  trustee,  or  officer,  as 
the  case  may  be."  7  Enc.  PI.  &  Prac.  422. 
'Extortion.  It  Is  usual,  and  probably  Indis- 
pensable, to  cbiaTge  that  the  money  was  taken 
under  color  of  office.  And  the  indictment 
should  state  what  the  office  was.  Lacli  of 
the  allegation  that  the  money  was  extracted 
under  color  of  <^ce  renders  the  indictment 
defective  In  substance,  and  this  defect  Is  not 
waived  by  pleading  to  the  indictment,  or 
cured  by  verdict."  8  Enc.  PI.  &  Prac.  793. 
State  V.  Oden,  10  Ind.  App.  136,  37  N.  E. 
781,  was  a  prosecution  against  a  county  clerk 
for  extortion.  The  Indictment  alleged  that 
the  moneys  were  received  by  the  clerk  for 
fees  claimed  to  be  doe  him  in  a  certain  action, 
but  failed  to  charge  that  he  demanded  and 
received  them  in  his  official  capacity.  The 
court  said:  "The  Uidlctment  under  considera- 
tion wholly  falls  to  show  that  appellee  re- 
ceived the  money  as  fees  for  the  performance 
of  any  (^clal  duty,  or  in  his  official  capacity. 
So  Car  as  the  allegations  of  the  Indictment 
advise  us,  it  may  have  been  claimed  by  him 
for  services  as  a  witness  or  Juror  in  the  case." 
In  Moore  v.  U.  S..  160  U.  S.  268,  16  Sup.  CL 
2(»1,  40  L.  Ed.  422,  the  indictment  charged 
that  the  defendant,  "Moore,  being  then  and 
there  an  assistant  clerk  or  employ^  In,  or  con- 
nected with  the  business  or  operation  of,  the 
United  States  post  office  In  the  city  of  Mo- 
bile, in  the  state  of  Alabama,  did  embezzle 

the  snm  of   ^  money  of  the  United 

States,  of  the  value  of  ,  the  said  money 

being  the  personal  property  of  the  United 
States."  The  Indictment  was  held  to  be  In- 
snfflclent:  "If  the  words  charging  the  de- 
fendant with  being  an  employ^  of  the  post 
office  be  material,  then  It  Is  clear,  under  the 
cases  alwve  cited,  that  it  should  be  averred 
that  the  money  embezzled  came  Into  his  pos- 
session by  virtue  of  such  'employment  Un- 
less this  be  so,  the  allegation  of  employment 
Is  meaningless,  and  might  even  be  mislead- 
ing, since  the  defendant  might  be  held  for 
property  received  In  a  wholly  different  ca- 
pacity,—such,  for  Instance,  as  a  simple  bailee 
of  the  government  ♦  •  •  If,  then,  the 
Indictment  In  this  case  had  charged  that  the 
defendant,  being  then  and  there  assistant 
derk,  or  employe  in,  or  connected  with  the 
business  or  operations  of,  the  United  States 
post  office  In  the  city  of  Mobile,  embezzled 
the  sum  stated,  and  bad  further  allegod  that 
such  sum  came  into  his  possession  In  that 
capacity,  we  should  have  held  the  Indictment 


sufficient"  Whether  or  not  appellees  re- 
ceived the  money  In  their  official  capacity  Is 
left  to  couJectTire.  The  Indictment  states  that 
appellees  were  president  and  cashier  of  the 
bank;  that  the  bank  was  Insolvent,  etc.; 
and  that  appellees  received  from  the  F.  Wun- 
derlicb  Company  a  certain  sum  of  money  as 
a  deposit  with  the  bank,  etc  There  is  no 
averment  that  the  money  was  received  by 
them  In  their  official  capacity,  nor  are  there 
allegations  from  which  such  fact  would  fol- 
low as  an  inevitable  conclusion.  For  aught 
that  appears  in  the  indictment,  appellees 
may  have  received  at  their  homes,  or  on  the 
street  the  money  of  the  F.  Wunderllcta  Com- 
pany, as  a  deposit  with  the  bank,  and  the 
bank  may  never  have  received  it  It  may 
also  be  conjectured  that  the  bank  received 
the  money  through  appelleeB  as  its  officers. 
But  accused  persons  are  not  to  be  analgned 
on  conjectures.  Judgment  affirmed. 

DOWIiIMG,  took  no  part  In  tUi  deci- 
sion. 

(154  Ind.  4GS) 

FIBST  NAT.  BANK  OF  BICHMOND  T. 
TURNEB,  Oo.  Treas. 

(Supreme  Oourt  of  Indiana.    April  20,  1900.) 

STATUTES— CONSTRUCTION— TAXATION— NA- 
TIONAIt  BANK  STOCK— DEDUGTIOH 
OF  INDEBTEDNESS. 

1.  State  courts,  in  construing  a  federal  stat- 
ute, TV-ill  adopt  the  interpretation  placed  there- 
on by  the  United  States  supreme  court 

2.  Section  5218,  Bev.  St.  U.  S.,  provides  that 
shares  of  stock  In  a  national  bank  shall  not 
be  taxed  by  any  state  at  a  greater  rate  than 
is  assessed  on  other  moneyed  capital  in  the 
hands  of  individuals  of  such  state.  Section  1, 
art.  10,  Conet,  prescribes  that  the  assembly 
shall  provide  by  law  for  a  uniform  rate  of  tax- 
ation, and  shall  prescribe  such  regulations  as 
shall  secure  a  Just  valuation  for  taxation  of  all 
property.  Sections  6328.  6329,  Homer's  Rev. 
St.  1S97,  provide  that  for  purposes  of  taxa- 
tion the  shares  of  stock  in  a  bank  shall  be  val- 
ued by  deducting  the  bona  fide  ladebtedness  of 
the  bank  from  its  credits  and  the  value  of  its 
assets.  Tax  Law  1891.  aa  amended  in  1899,  S 
m  (Acts  1899,  p.  493),  provides  that  the  indi- 
vidual taxpayer  may,  for  the  purposes  of  tax- 
ation, deduct  his  bona  fide  indebtedness  from 
hia  credits.  HM,  that  owners  of  shares  in  a 
national  banking  association  are  not  entitled  to 
deduct  from  the  assessed  valuation  of  the  stock 
their  bona  fide  indebtedness. 

3.  Id  section  6219,  Rev.  St.  U.  S.,  provldiug 
that  shares  of  stock  In  a  national  bank  Bhall 
not  be  taxed  at  a  greater  rate  than  is  assessed 
on  other  "moneyed  capital"  in  the  hands  of  in- 
dividuals of  the  state,  the  term  "moneyed  capi- 
tal" means  capital  employed  in  a  business  in 
which  the  stock  in  trade  from  which  profits 
are  expected  to  accrue  is  money,  iucludmg  in 
that  term  absolute  money,  legal  substitutes  for 
money,  and  commercial  representatives  of  mon- 
ey. 

Appeal  from  circuit  court,  Wayne  county; 
Henry  C.  Fox,  Judge. 

Application  by  the  First  National  Bank  of 
Richmond  against  John  W.  Turner,  as  treas- 
urer of  Wayne  county,  to  enjoin  the  collection 
of  a  tax.  From  a  Judgment  sustaining  a  de- 
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muner  to  the  complaint,  plaintiff  appeals. 
Affirmed. 

Jesse  S.  Reeves,  tor  appellant.  Peny  J. 
Freeman,  W.  L.  Taylor,  Atty.  Gen.,  Merrill 
Moores,  and  C.  O.  Hadley,  for  appellee. 

BAKER,  J.  Appellant  sought  to  enjoin 
appellee  from  coUectlng  certain  taxes,  allied 
to  be  Illegal  and  excesslTe.  The  complaint 
alleges,  in  substance,  that  appellant  is  a  dnly- 
ineorporated  national  bank,  doing  business  at 
Richmond.  haTlng  a  capital  of  $150,000,  di- 
vided into  shares  of  $100;  that  appellee  is 
the  county  treasurer;  that  appellant  made 
out  a  return  for  taxation  for  1809,  and  the 
assessor  valued  the  shares  at  $80  each;  that 
certain  persons  owned  shares,  and  were  In- 
debted In  various  sums  In  excess  of  the 
amonnt  of  credits  from  which  their  debts 
could  be  deducted;  that  the  debts  were  for 
consideration  received;  that  each  of  these 
shareholders  demanded  of  the  assessor  that 
bis  bona  fide  Indebtedness  be  deducted  from 
the  assessed  value  of  his  stock;  that  the  as- 
sessor, the  auditor,  and  the  county  board  of 
review  refused  to  allow  such  deductions  to  be 
made,  and  the  auditor  computed  the  state 
and  county  taxes  for  1899  upon  the  full  as- 
sessed valuation,  and  delivered  the  tax  dupli- 
cate to  appellee;  that  all  taxes  rlghtfuUy 
due  upon  these  shares  have  been  paid,— that 
Is.  the  taxes  upon  tbe  difference  between  the 
assessed  valuation  and  the  shareholders'  bona 
fide  Indebtedness;  that  the  unpaid  balance 
Is  Illegal  and  excessive;  that  appellee,  unless 
restrained,  will  proceed  to  collect  the  balance 
by  levy  and  sale.  To  this  complaint  a  de- 
mnrrer,  for  want  of  facts,  was  sustained,  and 
^^Uant  refused  to  plead  further.  The  er^ 
tor  assigned  Invcdves  the  sufficiency  of  the 
eunplalnt 

Witlu>ut  the  sanction  of  the  United  States 
coDgresB,  no  state  legislature  could  Include 
national  bank  stock  within  the  subjects  of 
taxation.  The  necessary  authority  is  found 
in  section  5219,  Rev.  St.  U.  S.,  which  reads: 
"Nothing  herein  shall  prevent  all  the  shares 
In  any  association  from  being  included  In 
the  valuation  of  the  personal  property  of  the 
owner  or  holder  of  such  shares,  In  assess- 
ing taxes  Imposed  by  authority  of  the  state 
within  wblch  the  association  is  located;  but 
tiie  legislature  of  each  state  may  determine 
and  direct  the  manner  and  place  of  taxing 
all  the  shares  of  national  banking  associa- 
tions located  within  the  state,  subject  only 
to  the  two  restrictions,  that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  In  the  hands  of  Indi- 
vidual citizens  of  such  state,  and  that  the 
shares  of  any  national  banking  associatitHi 
owned  by  nonresidents  of  any  state  shall  ]be 
taxed  In  the  city  or  town  where  the  bank 
Is  located,  and  not  elsewhere.  Nothing  here- 
in shall  be  construed  to  exempt  the  real  prop- 
erty of  associations  from  either  state,  county, 
or  iDiinlclpat  taxes,  to  the  same  extent,  ac- 


cording to  its  value,  as  other  real  property 
Is  taxed."  In  Wassw  v.  Bank,  107  Ind.  206, 
8  N.  E.  97,  decided  June  2S,  1886,  this  court 
held  that  the  assessed  valuation  of  national 
bank  stock  was  subject  to  dedncticms  tor 
bona  fide  debts  of  the  shareholder.  The  court 
was  governed  by  Its  understanding  of  the  con- 
struction of  secdon  5210,  Rev.  St  U.  S.,  as 
given  In  Bank  v.  Britton,  105  U.  S.  322,  26 
L.  Ed.  1053,  decided  April  8,  1882.  In  the 
Wasson  Case,  page  213,  107  Ind.,  and  page 
100,  8  N.  E.,  it  was  said:  "Were  we  at  liber- 
ty to  place  our  own  cmstructlon  uikhi  the 
act,  we  should  be  very  strongly  Inclined  to 
hcdd  that  'moneyed  capital.*  as  therein  used, 
has  reference  to  capital  Invested,  as  an  In- 
vestment for  profit,  whether  In  bonds,  stoclcs, 
money  loaned,  or  otherwise,  and  not  to  debts 
due  to  the  taxpayer,  growing  out  of  the  ordi- 
nary affairs  of  business  life.  Such,  substan- 
tially, Is  the  dissenting  opinion  of  Chief  Jus- 
tice Walte,  concurred  In  by  Justice  Gray,  In 
the  case  of  Bonk  v.  Britton,  supnu.  The 
court  in  that  case,  however,  adopted  a  differ- 
ent ccoiBtmctlon,  and  It  Is  the  duty  of  this 
court,  as  it  Is  the  duty  of  all  state  courts,  to 
follow  the  construction  placed  upon  the  act 
by  that  court"  In  Mercantile  Bank  v.  City 
of  New  York,  121  U.  S.  138,  7  Sup.  Ct.  826, 
SO  L.  Ed.  805,  decided  April  4,  1887,  the  su- 
preme court  declared  that  "the  key  to  the 
proper  interpretation  of  the  act  of  congress  in 
its  policy  and  purpose.  The  object  of  the 
law  was  to  establish  a  system  ot  national 
banking  instltutitms,  in  order  to  provide  a 
uniform  and  secure  currency  for  the  people, 
and  to  facilitate  the  operations  of  the  treasurjr 
of  the  United  States.  The  capital  of  each  of 
the  banks  In  this  system  was  to  he  furnished 
entirely  by  private  individuals;  but,  for  the 
protection  of  the  government  and  the  people. 
It  was  required  that  tills  capital,  so  far  as  It 
was  the  security  for  Its  (^rculatlng  notes, 
should  be  Invested  In  the  bonds  of  the  United 
States.  These  bonds  were  not  subjects  of 
taxation;  and  neither  the  banks  themselves, 
nor  their  capital,  however  Invested,  nor  the 
shares  of  stock  therein  held  by  individuals, 
conld  be  taxed  by  the  states  In  which  they 
were  located  without  the  omsent  of  congress, 
being  exempted  from  the  power  of  the  states 
In  this  respect  because  these  banks  were 
means  and  agencies  established  by  congress 
In  execution  of  the  powers  of  the  goverdment 
of  the  United  States.  It  was  deemed  con- 
sistent however,  with  these  national  uses, 
and  otherwise  expedient,  to  grant  to  the  states 
the  authority  to  tax  them  within  the  limits 
of  a  rule  prescribed  by  the  law.  In  fixing 
those  limits  It  became  necessary  to  prohibit 
the  states  from  imposing  such  a  burden  as 
would  prevent  the  capital  ot  individuals  from 
freely  seeking  Investm^t  in  Institutions 
wblch  it  was  the  express  object  of  the  law 
to  establish  and  promote.  The  business  of 
banking.  Including  all  the  operations  which 
distinguish  It  might  be  carried  on  under 
state  laws,  tither  try  corporations  or  private 
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persona,  and  capital  la  the  form  of  money 
mlgtat  be  Inrested  and  employed  by  Indlvidoal 
citlaens  In  many  single  and  separate  operas 
tluiB  forming  substantial  parts  of  tbe  bnsl- 
ness  of  banking.  A  tax  npw  the  money  of 
Individuals,  Invested  In  the  form  of  shores  of 
stock  In  national  banks,  would  diminish  their 
value  as  an  Investment,  and  drive  the  capital 
86  invested  from  this  employment;  If  at  the 
same  time  similar  Investments  and  similar  em- 
ploymeuts,  under  the  authority  ot  state  laws, 
were  exempt  from  an  equal  burdcm.  The  main 
purpose,  therefm,  of  congress,  in  fixing  limits 
to  state  taxation  on  Investments  In  the  shares 
at  national  banks,  was  to  render  it  hnpoeslble 
for  the  state,  in  levying  such  a  tax,  to  create 
and  foster  an  unequal  and  unfriendly  compe- 
tition, by  favM-ing  instltntlons  or  Individuals 
carrying  on  a  similar  business  and  <^ratlona 
and  investments  of  a  like  character.  The  lan- 
guage of  the  act  of  congress  is  to  be  tead  in 
the  light  of  this  poUcy.  •  •  •  Whether 
pn^rty  Interests  In  railroads,  In  manufactur- 
mg  enterprises,  in  mining  investments,  and 
others  of  that  description  are  taxed  or  ex- 
empt from  taxation,  in  the  contemplation  of 
the  law,  would  have  no  effect  upon  the  sue- 
cess  of  national  banka  There  Is  no  reason, 
tberefoie,  to  suppose  that  congress  Intended, 
In  respect  to  these  matters,  to  Interfere  wlfh 
the  power  and  policy  of  the  states.  The  busi- 
ness vC  banking,  as  d^ned  law  and  cus- 
tom, consists  in  the  Issue  of  notes  payaUe 
on  demand.  Intended  to  drcolate  as  money 
where  the  banks  are  tttnks  of  Issue;  in  re* 
celving  deposits  payable  on  demand;  in  dis- 
counting commercial  paper;  making  loans  of 
money  on  collateral  security;  buying  and 
selling  bills  of  exchange;  negotiating  loans; 
and  dealli^  In  negotlaUe  securities  Issued  by 
the  government  state  and  national,  and  mu- 
nicipal and  other  corporations.  These  are 
the  operations  in  which  the  ayiltal  Invested 
bi  national  banks  is  employed,  and  It  is  the 
nature  of  that  employmrat  which  constitutes 
It  in  the  eye  of  this  s^tute  'moneyed  capital.' 
Corporations  and  Individuals  carrying  on 
these  operations  do  come  into  competition 
wlOi  the  business  of  national  bonks,  and  capi- 
tal In  the  hands  of  individuals  thus  employed 
Is  what  is  Intended  to  be  described  by  the 
act  of  congress."  And  In  National  Bank  ot 
Wellington  v.  Ohivman,  173  U.  S.  205,  19 
Sup.  et.  407,  43  U  Ed.  6G9,  decided  February 
27.  1899,  It  was  affirmed  that  "the  main  pur- 
pose of  congress  in  fixing  limits  to  state  tax- 
ation on  investments  In  national  banks  was 
to  render  It  Impossible  for  the  state.  In  levy- 
ing such  tax,  to  create  and  fix  an  unequal 
and  unfriendly  competition  by  favoring  in- 
stitutions or  individuals  carrying  on  a  similar 
business  and  operations,  and  investments  of 
a  like  character.  The  language  of  the  act 
of  congress  Is  to  be  read  in  the  Us^t  of  this 
policy.  'Moneyed  capital'  does  not  mean  all 
capital  the  value  of  which  Is  measured  In 
terms  of  money,  neither  does  It  necessarily 
Include  all  forms  of  Invratments  In  which  the 


Interest  of  the  owner  is  expressed  In  money. 
Shares  of  stock  In  railroad  companies,  min- 
ing companies,  manufacturing  companies,  and 
other  cwporations  are  represented  by  cer* 
tiflcates  showing  that  the  owner  Is  entitled  to 
Au  Interest  expressed  In  money  value  In  the 
entire  capital  and  property  of  the  corpora- 
tion; but  the  [HToperty  of  the  corporation 
which  cmstltutes  this  invested  capital  may 
consist  mainly  of  real  and  personal  property, 
whldi,  in  the  hands  of  Individuals,  none 
iroold  think  of  calling  'moneyed  capital,*  and 
its  business  may  not  consist  in  any  kind  of 
dealing  in  money  or  commercial  representa- 
tives  of  money.  This  statement  Is  tiOceu 
from  Hereantlle  Bank  v.  City  of  New  Yoi^, 
121  U.  S.  138.  160.  7  Sup.  Ct.  826,  80  L.  Bd. 
805.  That  case  has  been  cited  with  approval 
many  times,  espedally  in  Bank  v.  Ayors,  160 
t7.  S.  660,  16  Sup.  Ct  412,  40  L.  Bd.  673,  and 
in  First  Nat.  Bank  of  Ab^een  v.  Ohehalis 
Co.,  166  U.  S.  440,  17  Sup.  Ct  629.  41 1..  Bd. 
1060.  The  result  seems  to  be  that  the  term 
'moneyed  capital,'  as  used  in  the  federal  ttat- 
nte,  does  not  include  capital  -which  does  not 
come  Into  competition  with  the  business  al 
natioiul  banks,  and  tiiat  exemptions  from 
taxation,  however  large,  such  as  deposits  In 
savings  banka  or  moneys  belonging  to  <ihar^ 
ItaUe  Institutions,  which  are  exempt  for  rea- 
soais  of  public  policy,  and  not  as  an  unfriend- 
ly discrimination  as  against  investments  in 
national  bank  Shares,  cannot  be  regarded  as 
forbidden  by  the  federal  statute." 

In  coming  to  an  understanding  of  the' 
phrase  "moneyed  capital,"  it  may  be  well 
that  the  meaning  of  "capital"  be  determined. 
An  acceptable  definition  is  found  In  Bailey  v. 
Clark.  21  Wall  286;  22  Ii.  XM.  661:  "When 
used  with  respect  tvthe  property  ot  a  cor- 
poration or  association,  the  tenn  has  a  settied 
meaning.  It  applies  only  to  the  property  or 
means  contributed  by  the  stockhtdders  as 
the  fund  or  basis  for  the  boslnen  or  enter- 
prise for  which  the  corporation  or  associa- 
tion was  formed.  As  to  them,  the  term  does 
not  embrace  temporary  loans,  though  the 
moneys  borrowed  be  directly  appropriated  In 
their  business  or  undertakings.  And,  wfa«a 
used  with  respect  to  the  property  of  taidlvid- 
uals  in  any  particular  business,  the  term  has 
substantially  the  same  import.  It  then  means 
the  property  taken  from  other  Investments 
or  uses,  and  set  apart  for,  and  invested  In, 
the  special  business,  and  in  the  increase,  pro- 
ceeds, or  earnings  of  which  property,  beyond 
expenditures  Incurred  In  its  use,  consist  the 
profits  made  in  the  business.  It  does  not, 
any  more  than  when  used  with  respect  to 
corporations,  embrace  temporary  loans  made 
la  the  regular  course  of  business.  As  very 
Justly  observed  by  the  circuit  judge:  'It 
would  not  satisfy  the  demands  of  common 
honesty  if  a  man  engaged  In  business  of  any 
kind,  being  asked  the  amount  of  capital  em- 
ployed in  his  business,  should  Include  in  his 
reply  all  the  sums  which,  in  the  conduct  of 
his  business,  he  had  borrowed,  and  had  not 
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fit  repaid.* "  Diuler  the  authority  of  the 
Mercantile  Bank  and  the  National  Bank  oi 
Wdiington  Cases,  supra,  it  would  seem  that 
"moneyed  capital"  is  capital  (as  defined  In 
Bailey  v.  ClarlE.  supra)  employed  In  a  busi- 
ness in  which  the  stock  in  trade,  from  the 
dealings  in  which  profits  are  expected  to  ac- 
CTDfe  is  money,  Included  in  that  term  abso* 
lute  money,  legal  substitutes  for  money,  and 
commercial  representatiTCS  of  money. 

IB  national  bank  stock  subjected  by  the 
laws  of  this  state  to  taxation  "at  a  greater 
rate  than  Is  assessed  upon  otber  moneyed 
capital  in  the  hands  of  IndlTldual  citizens"? 
Under  the  laws  of  this  state,  national  bank 
stock  is  considered  as  "moneyed  capital  in 
the  hands  of  individuals."  The  indWldQal  is 
treated  as  being  entitled  to  bis  proportion  of 
Oie  credits  of  the  bank,  less  bis  proportion  of 
tlie  debits  of  the  bank,  and  the  difference  is 
determined  to  be  the  "moneyed  capital"  in 
bis  hands.  Similarly,  state  bank  stock  is  con- 
sidered as  "moneyed  capital  In  the  bands  of 
bidlTldaals."  The  individual  is  treated  as 
being  entitled  to  his  proportion  of  the  credits 
of  the  bank,  less  bis  proportion  of  the  debts 
of  the  bank,  and  the  difference  Is  determined 
to  he  the  "moneyed  capital"  In  his  hands. 
Acts  1891,  p.  H  60,  61  (sections  8470, 
Sill,  Bums*  Rev.  St.  1894;  sections  6328, 
6320,  Homer's  Rev.  St  1897).  In  both  cases, 
tlie  statute  requires  that,  "In  making  such 
statement  of  the  true  cash  value  of  such 
slures,  the  credits  shall  be  given,  and  the 
bona  fide  Indebtedness  of  such  bank  deduct- 
ed therefrom,  as  in  the  case  of  Individuals." 
The  private  banker  or  broker,  "who  keei» 
an  ofSce  or  other  place  of  buBlnesa  and  ea- 
gages  in  tbe  business  of  lending  money,  re- 
ceiving money  on  deposit,  buying  or  selling 
bullion,  bills  of  exchange,  notes,  bonds, 
stocks,  or  other  evidences  of  indebtedness, 
with  a  view  to  pn^t,"  is  assessed  In  the 
same  spirit,  but  necessarily  by  a  different 
letter,  as  there  are  no  "shares."  Section  59 
of  the  tax  law  of  1891,  as  amended  In  1895 
(Acts  1880,  p.  29;  secUon  8469,  Burns*  Rev. 
St  18M:  section  6327,  Homer's  Rev.  St 
1897),  provides  for  a  detailed  return  of  the 
assets  and  liabilities  of  the  business,  and 
taxes  tbe  difference  as  the  "moneyed  capi- 
tal" employed  in  tbe  business.  The  statute 
is  essentially  the  same  as  the  Ohio  statute, 
of  which  It  was  said  in  the  National  Bank 
of  Wellington  Case:  "Under  the  Ohio  law, 
tbe  shares  in  national  and  also  in  state  banks 
are  what  is  termed  'stocks'  or  'Investments 
In  stocks,'  and  are  not  credits  from  which 
debts  can  be  deducted.  As  between  the 
holders  of  shares  In  incorporated  state  banks 
and  national  banks  on  the  one  hand,  and 
nnittcorporated  hanks  or  lutnkers  on  the  oth- 
er, we  find  no  evidence  of  discrimination  in 
Aivor  of  unincorporated  state  banks  or  bank- 
ers. In  regard  to  this  latter  class,  there  Is 
Do  'capital  stock,'  so  called;  and  section  2708 
of  tbe  Revised  Statotea,  therefore,  makes  pro- 
TUon,  Is  order  to  determine  the  amount  to 
07N.B.-8 


be  asaesced  for  taxation,  for  deducting  tbe 
debts  edstlng  in  the  business  itself  frcnn 
the  amount  of  moneyed  capital  belonging  to 
the  bank  or  banker,  and  employed  in  the  busi- 
ness, and  the  remainder  is  entered  on  the 
tax  book  in  the  name  of  the  bank  or  bank- 
er, and  taxes  assessed  thereon.  This  does 
not  give  the  unincorporated  bank  or  banker 
the  right  to  deduct  his  general  debts,  discon- 
nected from  the  business  of  banking,  and 
not  Incurred  therein,  from  the  remainder 
above  mentioned.  It  cannot  be  doubted  that 
under  this  section  those  debts  which  are  dis- 
connected from  the  banking  business  cannot 
be  deducted  from  the  aggregate  amount  of 
the  capital  employed  therein.  The  debts  that 
are  Incurred  In  the  actual  conduct  of  the  busi- 
ness are  deducted,  so  that  the  real  value  of 
the  capital  that  Is  ^ployed  may  be  deter- 
mined, and  the  taxes  assessed  thereon.  This 
system  Is,  as  nearly  as  may  be,  equivalent 
in  Its  results  to  that  employed  In  tbe  case  of 
incorporated  state  banks  and  of  national 
banks.*'  The  Nebraska  statute,  considered  in 
Bressler  v.  Wayne  Co.,  32  Neb.  834,  49  N. 
W.  787,  13  L.  R.  A.  618,  is  also  similar: 
"The  fact  that  the  unincorporated  bank  is 
entitled  to  suc^  deduction  is  no  valid  rea- 
son why  the  debts  of  tbe  owner  of  national 
bank  stock  should  be  deducted  from  the  value 
of  his  shares  In  assessing  them.  National 
l)anks  are  assessed  solely  by  taxing  the 
shares  of  stock.  In  unincorporated  banks 
there  are  no  shares  to  tax,  and  the  legisla- 
ture, of  necessity,  was  compelled  to  adopt  a 
different  method  of  taxing  them,  by  assess- 
ing the  value  of  the  capital  therein  invested, 
which  Is  practically  the  difference  between 
the  value  of  the  assets  and  the  amount  of  lia- 
bilities. Tbe  shares  of  a  national  bank  do 
not  represent  tbe  assets  of  tbe  bank,  but 
rather  tbe  difference  between  the  value  of 
Its  property  and  its  liabilities.  While  the 
method  of  assessing  national  banks  is  dif- 
ferent from  that  by  which  a  private  bank  or 
banker  Is  assessed,  the  rule  of  uniformity  is 
preserved,  so  that  It  cannot  be  said  that  the 
law  of  the  state  requires  that  national  banks 
shall  be  taxed  by  a  greater  rate  than  Is  im- 
posed upon  tbe  capital  Invested  in  the  state 
bank."  So  It  appears  that  this  state  has 
made  clear  provisions  that  all  the  "other 
moneyed  capital"  that  is  openly  employed  In 
business  competitive  with  that  of  national 
banks  shall  be  taxed  tbe  same  as  "moneyed 
capital"  Invested  In  national  tiank  shares. 

Under  section  63  of  the  tax  law  of  1891, 
as  amended  in  1888  (Acts  1899,  p.  493),  the 
Individual  taxpayer  may  deduct  bis  bona  fide 
Indebtedness  from  bis  credits,  consisting  of 
annuities,  bonds,  notes  secured  by  mortgage, 
other  notes,  accounts,  and  other  amounts  due 
him,  except  for  money  on  deiKMlt  Article 
10,  S  1.  of  the  constitution  of  this  state,  com- 
mands that  "the  general  assembly  shall  pro- 
vide by  law  for  a  uniform  and  equal  rate  of 
assessment  and  taxation;  and  shall  prescribe 
such  regulations  as  sball  aecore  a  just  voJu- 
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atlon  for  taxation  of  all  property,  both  real 
and  personal."  In  Florer  v.  Sheridan.  137 
Ind.  28,  4i,  36  N.  E.  3G5,  this  court  said: 
"The  legislature  had  a  right,  under  Its  pro- 
visions, to  equalize  these  burdens  by  a  regu- 
lation which  would  tend  to  secure  a  Just 
valuation.  The  plan  adopted  was  to  ascer< 
tain  the  Just  value  of  the  credits  after  de- 
ducting the  indebtedness.  Credits  are.  by 
the  constitution,  property,  and  as  such  are 
to  be  taxed.  Their  Just  value  Is  to  be  ascer- 
tained by  subtracting  the  bona  fide  indebted- 
ness from  the  gross  amount  of  the  notes,  ac- 
counts, and  other  choses  in  action,  and  the 
balance  is  to  be  returned  as  Iielonglng  to  the 
individual.  Surely,  the  difference  thus  found 
is  the  precise  amount  and  Just  value  of  the 
credits  of  the  party.  In  the  legal  and  proper 
sense  of  the  tei-m.  Section  1,  art.  10.  supra, 
does  not  say  the  gross  amount  of  all  notes, 
accounts,  and  other  choses  in  action  shall  be 
tared,  and  we  cannot  so  construe  It  without 
perverting  its  langunse  and  oljvious  meaning. 
Consider  for  a  moment  its  practical  opera- 
tion, under  such  a  construction.  A.  has  an 
account  against  B.  for  $1,000,  or  a  debt 
against  him  for  a  like  amount,  evidenced  by 
a  promissory  note.  B.  holds  an  account  or 
promissory  note,  evidencing  a  bona  fide  In- 
debtedness against  A  for  the  same  sum  of 
money.  Equity,  except  where  one  of  the  par- 
ties is  insolvent,  treats  these  claims  as  com- 
pensating each  other.  Neither  owes  nor 
could  recover,  in  an  action  against  the  oth- 
er, and  yet  if  appellant's  theory  Is  right, 
$2,000  must  be  placed  upon  the  tax  duplicate, 
because  the  holders  never  met  and  settled  or 
surrendered  their  claims.  In  such  case  each 
is  a  chose  In  action  held  by  the  party  to 
whom  It  belongs,  and  must  under  the  con- 
tention of  counsel,  be  returned  to  the  assess- 
or; and  yet  It  Is  obvious  that  neither,  as 
against  the  other,  has  a  penny  of  credit  ei- 
ther fn  money  or  just  value.  If  the  owner  is 
taxed  upon  such  credit  it  is  upon  fiction. 
The  tax  duplicate,  in  this  way,  would  be 
Increased,  but  not  from  property  of  value  in 
the  state.  We  think  the  constitution  requires 
that  property,  wealth,  substantial  values, 
shall  be  taxed,  but  not  imaginary  values.  As 
against  an  Insolvent  maker,  the  true  value 
in  money  of  the  credit  can  only  be  taxed; 
and  so  it  Is  where  a  man  baa  both  credits 
and  debts.  If  there  Is  no  balance,  there  Is  no 
sum  of  money  due,  however  large  the  Items 
of  account  upon  each  side  may  be.  The 
Items  of  credit  upon  the  one  side  are  of  no 
value,  as  far  as  they  are  balanced  by  the 
debts  upon  the  other  side.  If  the  balance  is 
in  favor  of  one  creditor,  this  is  the  exact 
sum  of  money  due  him  as  against  all  others, 
and  it  Is  the  true  value  of  his  credits.  De- 
ductions and  exemptions  are  two  separate 
and  distinct  things,  having  no  connection." 
The  tax  law  of  this  state  is  intended  to  op- 
erate unifoi>mly,  and  to  reach  values,  not 
amounts.  It  is  only  on  the  theory  that  cred- 
its are  not  necessarily  capital  that  any  de- 


ductions are  allowable  under  our  constitu- 
tion. It  is  not  Judicially  known  to  this 
court  what  proportion  of  the  gross  amount  of 
credits  In  this  state,  specified  in  section  53 
of  the  tax  law,  is  "capital"  In  the  hands  of 
individual  citizens;  nor,  if  any  of  it  is  "cap- 
ital," that  an  appreciable  portion)  or  any  at 
all,  is  "moneyed  capital"  employed  outside 
of  national,  state,  and  private  bants,  by  In- 
dividuals In  competition  with  national  banks. 
In  considering  our  present  tax  law  in  the 
light  of  recent  decisions  in  the  supreme  court 
of  the  United  States,  the  case  oC  Wasson  v. 
Bank,  107  Ind.  206,  8  N.  E.  97,  Is  not  control- 
ling. Judgment  afBrmed. 


(U4  Ind.  487) 

ADAMS  V.  CITY  OF  SHELBTVILLE. 
(Supreme  Court  of  Indiana.    April  27,  1900.) 

MUNICIPAL.   GORPOBATIONS  —  LOGAIf  TAXINQ 
DISTRICTS— LOCAL  IMPROVEMBNTS— AS- 
SESSMENTS—CONSTITUTIONAL  LAW. 

1.  The  legislature  may  create,  or  authorize  a 
municipality  to  create,  a  local  taxiog  district 
for  improvement  purposes  which  includes  part 
only  of  the  property  within  the  municipality. 

2.  The  legislature  may  declare  couchisively 
that  only  property  within  a  local  taxing  district 
shall  be  speaall^  assessed  on  account  of  local 
improvements  within  that  district. 

3.  Each  parcel  of  contributing  property  (or 
local  improvements  in  a  local  taxing  district 
may  be  assessed  only  to  the  extent  tfiat  It  ac- 
tually received  special  benefits. 

4.  A  local  taxing  district  created  for  local 
improvement  purposes,  may  be  assessed  as  a 
whole,  to  the  extent  ot  the  sum  oC  the  special 
benefits  actually  received  by  the  several  par- 
cels of  coQtributiag  property. 

5.  A  local  improvement,  so  far  as  its  cost  ex- 
ceeds the  special  benefits  resulting  to  the  sev- 
eral parcels  of  property  in  a  local  taxing  dis- 
trict. Is  a  benefit  to  the  municipality  at  large, 
and  the  excess  must  be  borne  by  the  general 
treasury. 

6.  Property  owners  In  a  local  taxing  district, 
affected  by  a  local  improTement.  are  entitled  to 
a  hearing  on  the  queeuon  ot  nieclal  benefits. 

7.  The  Barrett  law  (Acts  1889.  p.  237,  §  2; 
Bums*  Rev.  St.  1894,  S  4289)  provides  that  the 
council  or  board  of  trustees  of  cities  or  incor- 
porated towns  can  declare  by  resolution  the 
necessity  for  alley  or  street  improvements  by 
giving  published   notice.    Section   6  (section 

4293)  declares  that  after  the  completion  of  the 
work,  the  engineer  shall  report  to  the  council 
the  total  cost  of  the  improvement  and  the  cost 
to  adjoining  property  owners  based  on  the  price 
per  running  front  foot.     Section  7  (section 

4294)  requires  two  weeks'  published  notice  of 
this  repo<rt  when  a  hearing  shall  be  had  before 
a  committee,  and  any  one  aggrieved  can  be 
heard,  with  the  right  to  carry  his  objection  to 
coundl,  where  he  shall  be  given  a  hearing,  and 
coundl  then  has  the  power  to  adopt, .alter,  or 
amend  the  report  and  the  assessment  thereon. 
Seld,  that  after  the  published  notice  all  per- 
sons concerned  are  bound  to  know  that  the 
prima  facie  assessments  against  their  property 
are  liable  to  be  changed;  that  the  hearing  be- 
fore the  conmilttee  and  conncil  would  not  ba 
confined  to  errors  of  the  engineer,  as  any  er- 
rors in  his  report  would  be  corrected;  but  that 
council  having  the  power  to  give  a  hearing  had 
power  to  administer  relief,  and  could  change 
assessments  from  the  frontage  mie  In  audi 
cases  as  deemed  Just  in  accordance  wiUi  the 
special  benefits  received. 

8.  The  Barrett  law  (Acts  iSBB,  p.  237,  |  S; 
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Sana'  Rer.  St  18&4.  8  4200),  with  relation  to 
slier  or  street  improvements,  provides  that 
the  cost  shall  be  estimnted  according  to  the 
whole  length  of  the  part  improved  per  running 
foot,  and  the  adjoining  property  owners  shall 
be  liable  for  their  proportion  according  to  front- 
age, which  liability  is  a  lien  from  the  time  the 
improvement  is  ordered.  Section  6  (section 
4203)  reqniree  the  engineer  in  charge  of  the 
improTHaenta  to  make  report  of  the  total  coet 
to  council.  Section  7  (section  4284}  authorizee 
tbis  report  to  be  reviewed  and  adjusted  by  a 
committee  appointed  br  council,  and  by  coun- 
dl  itself.  Htid,  that  the  lien,  after  beiiiK  aa- 
certtined  by  the  method  prescribed  in  aectioiui 
6  and  7,  related  back  from  the  time  of  ordering 
the  improvement. 

9.  The  Barrett  law  (Acts  1889,  p.  237,  S  3; 
Boma'  Rev.  St  1S94,  {  4290),  with  reference 
to  aJttj  or  street  Improvements,  provides  that 
the  liability  of  the  adjoining  property  owner 
shall  be  in  proportion  to  his  frontage.  Section 
0  (nction  4203)  declaree  that  after  the  comple- 
tion of*  the  work  the  engineer  shall  report  to 
the  council  the  total  cost  of  the  improvement 
and  the  total  cost  to  the  adjoining  property 
owners.  Section  7  (section  4294)  requires  two 
weeks'  published  notice  to  be  given  of  this  re- 
port, when  a  hearing  shall  be  had  before  a  com- 
mittee appointed  to  consider  the  report,  and 
tay  one  agfirrieved  can  be  heard,  with  the  right 
to  carry  hla  objection  to  the  council,  where  he 
aiiall  be  given  a  hearing,  and  the  conndl  then 
has  power  to  adopt,  alter,  or  amend  the  report 
and  the  assessments  thereon.  Held,  that  sec- 
tion 3  provided  a  rule  of  prima  fncie  assess* 
menta,  whidi  allotments  by  the  engineer,  under 
section  6,  are  subject  to  review  and  alteration 
by  the  council  and  board  of  trustees,  under  sec- 
tion 7,  on  the  basis  of  actual  special  benefits 
received  by  the  ImprovMueDt,  and  that  it  is 
their  imperatiTe  duty  to  do  so,  and  such  act 
does  not  violate  the  state  or  the  United  States 
constitutions,  requiring  due  process  of  law. 
10.  The  Barrett  law  (Acts  1889,  p.  237,  §  3; 
Bums'  Bev.  St.  1804.  $  4289).  with  reference 
to  street  and  alley  Improvements,  provides  that 
the  dty  or  Incorporated  town  shall  be  liable 
to  the  contractor  for  the  contract  price,  which 
is  to  be  charged  against  the  adjoining  owner 
inproportion  to  frontage.  Section  5  (section 
4292)  authorizes  improvements  without  peti- 
tion of  citizens,  the  whole  expense  of  which 
may  be  charged  against  the  city  or  town,  or  a 
part  against  the  city  or  town  and  the  balance 
against  the  adjoining  owner,  or  all  may  be 
charged  against  the  adjoining  owner.  Held, 
that  where  an  impi-ovement  was  ordered,  the 
expenses  of  which  were  to  be  charged  against 
the  adjoining  property  owner,  that  was  an 
electiod  between  the  methods  of  payment  wiiich 
was  binding,  and  the  city  or  town  must  take 
notice  that  the  expense  assessed  against  the  ad- 
joining owner  most  be  In  proportion  to  the  spe- 
cial benefits  received,  and.  if  the  total  expense 
exceeded  these  special  benefits,  the  excess  of 
cost  must  be  provided  for  from  the  general 
revenues  of  the  city  or  town. 
ILThe  Barrett  law  (Acts  1889.  p.  237,  fi  1; 
Boms*  Rev.  St.  §  4288).  with  reference  to  street 
and  alley  improvements,  provides  that  the  coun- 
cil may  have  the  sidewalk  graded  and  paved,  or 
the  whole  width  of  the  street  graded  and 
paved.  A  resolution  of  the  conncil  authorized 
curling  and  widening  a  sidewalk,  and  filling 
the  space  between  the  brick  sidewalk  and  the 
new  corb  with  good,  rich  dirt,  smoothed  to 
grade,  and  then  sodded,  the  cost  to  be  asfsesa- 
ed  against  the  adjoining  property  owner.  Held, 
that  the  resolution  was  ultra  vires,  in  so  far  as 
it  provided  for  grading  with  the  rich  dirt  and 
sodding  as  a  part  of  the  proposed  improve- 
ments. 

12.  W  here  a  city  council  authorizes  a  public 
improvement  by  resolution,  part  of  which  reso* 
lution  was  void  as  being  nltra  vires,  an  injunc- 


tion will  be  granted  asalnat  so  wadi  of  Hie  pro- 
posed improvement  as  is  iUegral. 
Baker,  J.,  dissenting. 

Appeal  from  circuit  court,  Shelby  county; 
W.  J.  Buckingham.  Judge. 

Action  for  an  injunction  by  Thomas  B. 
Adams  against  the  city  of  ShelbyvlUe  to  re- 
strain defendant  from  improving  a  street  on 
which  plaintiff  owned  an  adjoining  lot 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  and  from  a  Judgment  in  favor  ot 
defendant,  plaintiff  appeals.  ReTersed. 

Adams  &  Carter  and  Love  &  Morrison,  for 
appellant  Elliott  EUtott  &  Littleton.  LiBher 
&  Chez,  Wilson  &  Yarllng,  Nelson  &  MTen, 
and  McCoonel  &  Jenkins,  for  appellee. 

HADLEY,  0.  J.  Appellant  brought  thlB 
suit  to  restrain  appellee  from  Improving  a 
street  on  which  he  owned  an  abutting  lot. 
ShelbyrUle  has  less  than  10,000  inhabitants, 
and'  the  proceedings  for  the  proposed  improve- 
ment  were  Instituted  under  the  statute  com- 
monly known  as  the  "Barrett  I/aw"  (sections 
4288-4298,  Burns'  Rev.  St.  1894;  sections 
(5771-6780,  Horner's  Rev.  St.  1897).  On  Au- 
gust 2,  1898,  the  common  council,  without 
any  petition  from  the  owners  of  the  property 
affected,  passed  a  resolution  declaring  a  ne- 
cessity for  the  Improvement  the  same  to  be 
executed  as  follows:  ''There  shall  be  set  and 
erected  a  curb  of  oolitic  stone  four  Inches 
thick,  twenty  Inches  wide,  and  not  less  than 
Are  feet  In  length,  to  be  set  twenty-two  feet 
from  the  lot  line  outward,  set  to  grade,  set 
on  a  good  bed  of  sand  four  Inches  thick,  and 
to  be  dressed  so  that,  when  set  and  completed, 
the  part  of  curbing  that  Is  exposed  will  show 
as  dressed;  the  joints  all  to  fit  neat  and 
smooth,  and  make  close  cotmectlon;  and  the 
space  between  the  lu^ck  sidewalk  on  said  part 
of  said  street  shall  be  filled  with  good,  rich 
dirt,  and  properly  graded  and  made  smooth, 
and  when  grade  Is  made  to  be  covered  with 
good,  live,  fresb  sod,  to  be  on  grade  with  the 
curbing  and  the  brick  sidewalk;  •  •  • 
and  that  the  cost  and  expense  thereof,  includ- 
ing advertising,  labor,  and  material  for  the 
same,  be  assessed  against  the  property  on  the 
line  and  collected  according  to  the  provisions 
of  an  act  of  the  general  assembly  of  the  state 
of  Indiana  approved  March  8,  1889,  and 
amendments  thereto;"  and  that  notice  should 
be  given  by  publication  that  the  common 
council,  on  Angust  30, 1808.  at  their  chamber, 
would  receive  sealed  proposals  for  the  execu- 
tion of  the  work,  and  would  hear  property 
own«8*  objections  to  the  necessity  for  the 
construction  thereof.  On  August  26,  1808, 
appellant  filed  his  complaint,  stating  the  fore- 
going facts,  and  alleging  that  the  street  to  be 
improved  Is  100  feet  wide,  and  the  proposed 
widening  of  the  sidewalks  to  22  feet  on  each 
side  will  reduce  the  roadway  to  abont  55  feet; 
that  the  making  of  said  Improvement  wlU 
cost  about  $1  per  lineal  foot,  which  It  Is  pro- 
posed  the  abutting  property  owners  shall  pay; 
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that  It  will  IncoDTenlence  the  i>lalntlfl  and 
other  property  owners,  and  make  their  prop- 
erty  less  valuable,  because  ot  the  Inconven- 
ience In  getting  to  and  fi-om  the  traveled  road- 
way; that  will  be  of  no  benefit  to  the  plain- 
tiff, and  damage  him  |100.  The  sustaining 
ot  a  demnrrer  to  the  complaint  for  want  of 
fiicts  Is  the  only  error  assigned. 

Counsel,  In  the  Introduction  of  their  respect- 
ive briefs,  epigrammatlcally  state  the  princi- 
pal Issue  in  this  court  thus:  "Is  the  'Barrett 
Law*  law?"  "The  'Barrett  Law'  It  law." 
"The  'Barrett  Law'  Is  not  law." 

We  will  not  atop  now  to  inquire  whether 
the  demurrer  to  the  complaint  should  have 
been  overruled  for  a  minor  cause,  since  the 
appellant,  as  Indicated  by  his  argument,  has 
based  his  appeal  principally  upon  the  question 
of  the  statute's  constitutionality,  and  for  the 
present  the  comidaint  will  be  taken  as  ad- 
mitting that  tbe  city  Intend^  to  proceed  In  ac- 
cordance with  the  provisions  of  the  statute. 
Appellant's  contention  Is  that  the  statute.  In 
violation  ot  the  federal  and  state  constitu- 
tions, provldee  for  the  taking  of  property 
without  just  cmnpensatioQ,  and  without  due 
process  of  law.  Two  propositions  are  involv- 
ed: (1)  Is  the  method  of  assessing  the  whole 
cost  of  a  street  ImproTement  npon  the  abat- 
ing property  equally  bp  the  frontage.  Irre- 
spective of  accruing  benefits  and  damages, 
ctmstitutlonal?  (2)  Is  that  the  method  re- 
quired by  the  Barrett  law? 

Many  of  the  courts  of  this  country  have 
answered  the  first  question  In  the  affirmative. 
Cool^,  Xax'n  (2a  Ed.;  1886)  p.  6^  says: 
"In  many  Instances,  where  streete  were  to  be 
opened  or  improved,  sewers  constructed,  wa- 
ter pipes  laid,  or  other  improvemoits  entered 
npon,  the  benefits  of  which  might  be  expected 
to  diffuse  themselves  along  the  Une  of  the 
improvement  In  a  degree  bearing  some  pro- 
portlcm  to  the  frontage,  the  legislature  has 
deemed  It  right  and  proper  to  take  the  Une 
of  frontage  as  the  most  iffactlcaUe  and  rea- 
sonable meaams  of  probaUe  benefits,  and, 
making  that  the  standard,  to  apportion  the 
benefits  according^.  Such  a  measure  ot  ap- 
portionment seems,  at  first  blush,  to  be  per- 
fectiy  arbitrary,  and  likely  to  (^rate  in  some 
cases  with  great  injustice;  but  It  cannot  be 
denied  that,  in  the  case  of  some  Improve- 
ments, fnmtage  Is  a  very  reasonable  measure 
of  benefits,— mudi  more  Just  than  value  could 
be,— and  perhaps  approaching  equality,  as 
nearly  as  any  estimate  of  benefits  made  by 
the  Judgment  of  men.  However  this  may  be, 
the  authorities  are  well  united  In  the  conclu- 
sion that  frontage  may  lawfully  be  made  the 
basis  of  apportlcmment" 

In  his  treatise  on  Municipal  Corporations, 
piOtlished  In  1890.  Dillon  gives  an  extended 
review  of  the  subject,  and  notes  that  the 
courts  are  very  geiurally  agreed  that  the  au- 
thority to  require  property  specially  bene- 
fited to  bear  the  expense  of  local  ImproTO- 
menta  Is  embraced  within  the  taxing  power, 
and  that  a  statute  authorizing  municipal  au- 


thorities to  make  such  improvements,  and  as- 
sess the  cost  In  proportion  to  the  frontage.  In 
the  absence  of  some  special  constitutional  re- 
striction, is  a  valid  exercise  of  the  power  of 
taxation,  and,  according  to  the  weight  of  au- 
thority, Is  considered  to  be*a  question  of  legis- 
lative expediency.  DHL  Mun.  Corp.  (4  th  Ed.) 
If  752-761.  And.  as  upholding  the  doctrine 
of  the  majority,  the  author  uotos  (section 
760)  that  the  supreme  court  of  the  United 
States  holds  that  state  laws  imposing  upon 
property,  according  to  legislative  discretion, 
the  cost  of  local  improvements,  do  not  de- 
prive the  owner  of  his  property  without  due 
process  of  law,  within  the  meaning  of  tiie 
fourteenth  amendment.  Davidson  v.  New  Or- 
leans (1877)  96  U.  S.  97.  104,  24  L.  Ed.  616; 
Mobile  Co.  V.  KlmbaU  (1880)  102  TT.  S.  691. 
26  L.  Ed.  238;  Hagar  v.  Keclamation  Dist 
(1883)  111  TJ.  S.  701,  4  Sup.  Ct  663,  28  D.  Ed. 
569;  Wurtz  v.  Hoagland  (1884)  114  U.  S.  606. 
C  Sup.  (X  1086,  29  L.  Ed.  229;  Walston  r. 
Nevin  (1888)  128  U.  S.  578.  9  Sup.  Ct  102. 
32  li.  Ed.  544.  To  which  may  be  added  Spen- 
cer V.  Merchant  (1887)  123  U.  S.  846.  8  Sup. 
Ct  921,  31  L.  Ed.  763;  WlUlams  v.  Eggleston 
(1898)  170  n.  8.  301.  311,  18  Sap.  Ct  617,  42 
ii.  Ed.  1017;  ParaoDS  v.  District  of  Columbia 
(l8BSi  170  U.  S.  45,  18  Sup.  Ct  521,  42  I...  Dd. 
043.  The  author,  however,  after  considering 
many  cases  pro  and  con,  and  summing  up  the 
general  prind^ea  and«Iylng  special  aaseas- 
■ments  in  his  elghtli  conclusion  (secUom  761). 
affirms  what  he  conceives  to  be  the  only  true 
rule  vpoa.  principle,  as  follows:  "Whether  it 
Is  competent  for  the  legislattire  to  declare  that 
no  part  of  the  expense  of  a  local  Improve- 
ment of  a  public  nature  shall  be  borne  by  a 
general  tax,  and  that  the  whole  ol  It  shall  be 
assessed  upon  the  abutting  property  and  oth- 
er property  In  the  vicinity  of  the  Improvement, 
thus  for  Itself  conclusively  determining,  not 
only  that  such  pn^erty  Is  specially  benefited, 
but  that  It  18  thus  benefited  to  the  extent  of 
the  cost  of  the  Improvement,  and  tiien  to  pro- 
vide for  the  apportionment  of  the  amount  by 
an  estimate  to  be  made  by  designated  boards 
of  i^cers,  or  by  frontage  or  superficial  area. 
Is  a  question  upon  which  the  courts  are  not 
agreed.  Almost  all  of  the  eariler  cases  as- 
serted that  the  legislative  discretion  In  tbe 
apportionment  of  public  burdens  extended  this 
far.  and  such  legislation  is  still  upheld  in 
most  of  tbe  statea  But  since  the  period 
when  express  provisions  have  been  made  In 
many  of  the  state  constitutions,  requiring  uni- 
formity and  equality  of  taxation,  several 
courts  of  great  respectability,  eltiier  by  force 
of  this  requirement  or  in  the  spirit  of  it  and 
perceiving  that  special  benefits  actually  re- 
ceived by  each  parcel  ot  contributing  property 
was  the  only  principle  upon  which  such  as- 
sessments can  Justiy  rest  and  that  any  other 
rule  Is  unequal,  oppredslve,  and  arbitrary, 
have  denied  the  unlimited  scope  of  legislative 
discretion  and  power,  and  asserted  what 
must,  upon  principle,  be  regarded  as  the  Just 
and  reasonable  doctrine,  that  tiu  cost  of  a 
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local  ImproTement  can  be  assessed  upon  par- 
ticular property  oiUy  to  the  extent  that  It  Is 
specially  and  peculiarly  benefited,  and,  since 
the  excess  beyond  that  Is  a  benefit  to  the  mu- 
nicipal]^ at  large.  It  most  be  borne  by  the 
general  treaeury." 

Among  the  many  cases  cited  by  the  author 
In  Bopport  of  hi*  coaclnslon  is  Tide-Water  Co. 
T.  Coster,  18  N.  J.  Bq.  618,  where  It  Is  said, 
on  page  527:  "Where  lands  are  ImproTed  by 
leglslatlTe  action,  on  the  ground  of  public 
utility,  the  cost  of  such  improTement,  It  has 
l>een  frequently  held,  may,  to  a  certain  de- 
gree, be  Imposed  on  the  parties  who,  in  con- 
sequence of  owning  lands  In  the  ricinlty  of 
snch  improTement.  receive  a  peculiar  ad- 
vantage. By  the  operation  of  such  a  sys- 
tem, It  Is  not  considered  that  the  property 
of  the  IndlTldoal,  or  any  part  of  It,  is  taken 
from  him  for  the  public  use,  because  be  Is 
compensated  In  the  encbanced  value  of  snch 
property.  Bnt  It  Is  clear  this  principle  Is 
only  applicable  when  tbe  benefit  Is  com- 
mensurate to  the  burthen;  when  that  which 
is  received  by  the  landowner  is  equal  or  su- 
perior In  value  to  tbe  sum  reacted;  for,  if 
the  sum  exacted  be  In  excess,  then  to  that 
extent,  most  Incontestably,  private  property 
is  assumed  by  the  public.  Nor  as  to  this 
excess  can  it  be  successfully  maintained  that 
such  imposition  Is  legitimate  as  an  exercise 
of  the  power  of  taxation.  Such  an  Imposi- 
tion has  none  of  the  essential  characterlstlefl 
of  a  tax.  We  are  to  bear  in  mind  that  this 
projected  Improvement  is  to  be  regarded  as 
one  in  which  the  public  has  an  Interest  The 
owners  of  these  waste  lands  have  a  special 
concern  In  such  Improvement,  so  far  as  their 
lands  will  be  In  a  peculiar  manner  benefited. 
Beyond  this,  their  situation  Is  the  same  as 
that  of  the  rest  of  the  community.  The  con- 
sideration for  the  excess  of  the  cost  of  the 
Improvement  over  the  enhancement  of  the 
property,  within  the  operation  of  this  act,  la 
tbe  public  benefit  How,  then,  upon  any 
principle  of  taxation,  can  this  portion  of  the 
expense  be  thrown  exclusively  upon  certain 
Individuals?  The  expenditure  of  this  pw- 
tion  of  the  cost  of  the  wortc  can  only  be  Jus- 
tified on  the  ground  of  benefit  to  the  public. 
I  am  aware  of  no  principle  which  will  per^ 
mit  the  expense  Incurred  In  conferring  such 
benefit  upon  the  public  to  be  laid  In  the 
form  of  a  tax  upon  certain  persons,  who  are 
designated,  not  indeed,  by  name,  but  by  their 
description,  as  the  owners  of  certain  lands." 

In  the  recent  case  of  Norwood  v.  Baker, 
m  U.  S.  2(i8,  1»  Sup.  Ct  187,  43  L.  Ed. 
443,  filed  December  12,  1896,  the  supreme 
court  of  the  United  States  seems  to  have 
abandoned  Its  former  rulings,  and  to  have 
adopted  what  Dillon  announces  as  the  only 
true  rule  upon  principle.  In  that  case  the 
court  said:  "Tbe  particular  question  pre- 
sented for  consideration  Involves  the  validity 
of  an  ordinance  of  that  village  [Norwood), 
assessing  upon  appellees'  land  abutting  on 
each  side  of  the  new  street  an  amount  cov- 


ering, not  simply  a  sum  equAI  to  that  paid 
for  the  land  taken  for  the  street  bnt  in  ad- 
dition the  cost  and  expenses  connected  with 
the  condemnation  proceedings."  And:  "The 
present  appeal  Is  prosecuted  directly  to  thla 
court,  because  the  case  Involves  the  construc- 
tion and  application  of  the  constitution  ot 
the  United  States."  Under  a  statute  of  Ohio, 
the  council  was  authorized  to  assess  the  cost 
and  expenses  of  street  Improvement  "by  the 
front  foot  of  the  property  bounding  and  abut- 
ting upon  tbe  Improvement"  Rev.  St  §  2264. 
Under  this  statute  the  village  passed  an  oe^ 
dlnance  providing  tliat  all  costs  and  expenses 
of  the  condemnation  and  opening  proceedings 
should  be  assessed  'per  foot  front  upon  tbe 
property  bounding  and  abutting  on  that  part 
of  Ivenho  avenue  as  condemned  and  appro- 
priated herein.*  "  The  real  question  present- 
ed by  the  facts  is  thus  stated  by  the  court: 
"Does  the  excluslofi  of  benefits  from  the  es< 
tlmate  of  compensation  to  be  made  for  the 
property  actually  taken  for  public  use  au- 
thorize the  public  to  charge  upon  the  abut- 
ting property  the  sum  paid  for  It  together 
with  the  entire  costs  Incurred  In  the  con- 
demnation proceedings,  irrespective  of  the 
question  whether  the  property  was  benefited 
by  the  opening  of  the  street?"  In  answering 
the  question  the  court  say:  "The  power  of 
the  legislature  In  these  matters  Is  not  un- 
limited. There  is  a  point  beyond  which  the 
I^slatlve  department,  even  when  exerting 
the  power  of  taxation,  may  not  go  consistent- 
ly with  the  citizen's  right  of  property.  As 
already  indicated,  tbe  principle  underlying 
special  assessments  to  meet  tbe  cost  of  pub- 
lic IniprovemeutB  Is  that  the  property  upon 
which  they  are  Imposed  Is  peculiarly  benefit- 
ed, and  therefore  the  owners  do  not  In  fact 
pay  anything  In  excess  of  what  they  receive 
by  reason  of  such  improvement  But  the 
guaranties  for  the  protection  of  private  propt- 
erty  would  be  seriously  Impaired,  If  It  wen 
established  as  a  rule  of  constitutional  law 
that  the  Imposition  by  tbe  legislature  up- 
on particular  private  property  of  the  entire 
cost  of  a  public  Improvement  Irrespective  of 
any  peculiar  benefits  accruing  to  the  owner 
from  such  Improvement,  could  not  t>e  ques- 
tioned by  him  in  the  courts  of  the  country. 
It  Is  one  thing  for  the  legislature  to  prescribe 
it  as  a  general  rule  that  property  abutting 
on  a  street  opened  by  tbe  public  shall  be 
deemed  to  have  been  specially  benefited  by 
such  Improvement  and  therefore  should  spe- 
cially contribute  to  the  cost  Incurred  by  the 
public.  It  is  quite  a  different  thing  to  lay 
It  down  as  an  absolute  rule  that  such  prop- 
erty, whether  It  Is  In  fact  benefited  or  not 
by  the  opening  of  the  street  may  be  assess- 
ed by  the  front  foot  for  a  fixed  sum  repre- 
senting the  whole  cost  of  the  Improvement 
and  without  any  right  in  the  property  owner 
to  show,  when  an  assessment  of  that  kind  Is 
made  or  Is  about  to  be  made,  that  the  sum 
80  fixed  Is  In  excess  of  the  benefits  received. 
In  our  Judgment,  the  exaction  from  the  owih 
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er  of  private  property  of  the  cost  of  a  public 
Improvemeut  In  substantial  excess  of  the 
■peclal  benefits  accruing  to  him  Is,  to  the 
extent  of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  property  for 
public  use  without  compensation."  After  re- 
viewing many  authorities,  and  Italicizing 
what  Dillon  affirms  as  the  true  rule,  the 
court  concludes:  "It  thus  appeara  that  the 
statute  authorizes  a  special  assessment  upon 
the  bounding  and  abuttiug  property  by  the 
front  foot  for  the  entire  cost  and  expense 
of  the  improvement,  without  talcing  special 
benefits  into  account.  And  that  was  the 
method  pursued  by  the  village  of  Norwood. 
The  corporation  manifestly  proceeded  upon 
the  theory  that  the  abutting  proiKrty  could 
be  made  to  bear  the  whole  cost  of  the  im- 
jHTOvement,  whether  such  property  was  ben- 
efited or  not  to  the  ^tent  of  such  cost."  And 
further:  "As  the  pleadings  show,  the  village 
proceeded  upon  the  theory.  Justified  by  the 
words  of  the  statute,  that  the  entire  coat  in- 
curred In  opening  the  street  including  the 
value  of  the  property  apptoprlated,  could, 
when  the  assessment  was  by  the  front  foot 
be  put  upon  the  abutting  property,  Irrespec* 
tlve  of  special  benefits.  The  assessment  was 
by  the  front  foot,  and  for  a  specific  sum  rep- 
resenting such  cost,  and  that  sum  could  not 
have  been  reduced  nn&er  the  ordinance  of 
the  village,  even  if  proof  bad  been  made  that 
the  costs  and  expenses  assessed  upon  the 
abutting  property  exceeded  the  special  ben* 
eflts.  The  assessment  was  In  Itsdf  an  Ille- 
gal Mie,  because  It  rested  upon  a  basis  that 
excluded  any  consideration  of  benefits.  A 
decree  enjoining  the  whole  assessment  was 
therefore  the  only  aiHHroprlate  one."  Again: 
"The  prea^t  case  is  one  of  illegal  assessment 
under  a  mle  or  system  which,  as  we  have 
stated,  violated  the  constitution,  In  that  the 
entire  cost  of  the  street  improvement  was  im- 
posed upon  the  abutting  property  by  the  front 
foot,  without  any  reference  to  special  bene- 
fits." An  assessment  for  such  improvement 
to  be  in  conformity  with  the  opinion,  Is  thus 
stated:  "That  while  abutting  prop^iy  may 
be  Bi>ecIaUy  assessed  on  account  of  the  ex- 
pense attending  the  opening  of  a  public  street 
In  front  of  It  such  assessment  must  be  meas- 
ured or  limited  by  the  special  benefits  ac- 
cruing to  it— that  Is,  by  beneflta  that  are  not 
shared  by  the  general  public;  and  that  tax- 
ation of  the  abutting  property  tor  any  sub- 
stantial excess  of  such  apeuse  over  special 
benefits  will,  to  the  extent  of  such  excess,  be 
a  taking  of  private  property  for  public  use 
without  compensation."  The  final  Judgment 
of  the  court  follovra:  "The  Judgment  of  the 
circuit  court  must  be  affirmed,  upon  tbe 
ground  ttiat  the  assessment  against  the 
plaintiff's  abutting  property  was  under  a 
rule  which  excluded  any  inquiry  as  to  spe- 
cial ben^ts,  and  the  necessary  operation  of 
which  was,  to  the  extent  of  the  excess  of  the 
cost  of  opening  the  street  In  question  over 
any  si^eclal  benefits  accruing  to  the  abutting 


property  therefrom,  to  take  private  property 
for  public  use  without  compensation." 

While  the  facts  in  the  Norwood-Baker  Case 
are  unusual  and  distinguishable  from  the 
facts  in  the  case  at  bar,  yet  It  cannot  be  suc- 
cessfully denied  that  the  general  doctrine 
laid  down  is  to  the  effect  that  the  imposition 
of  assessments  for  local  Improvements  per 
front  foot.  Irrespective  of  the  question  of  ac- 
cruing benefits.  Is  in  violation  of  the  four- 
teenth amendment  to  the  federal  constitu- 
tion; and  that  the  case  has  been  so  construed 
generally  by  the  courts  of  the  country,  see 
Loeb  V.  Trustees  (C.  C;  Jan.  9, 1899)  91  Fed. 
37,  involving  the  validity  of  assessments  laid 
by  a  township  upon  abutting  property  for  the 
Improvement  of  a  road;  Flay  v.  Cl^  of 
Springfield  (a  C;  May  9,  1899)  94  Fed.  409, 
street-paving  assessments  against  abutters; 
Sears  v.  Commissioners  (May  IS,  1889)  173 
Mass.  350,  63  N.  E.  876,  sewer  assessments 
upon  a  particular  class  of  property;  Hutche- 
SQD  V.  StoiTle  (June  19,  1699)  92  Tex.  685,  51 
S.  W.  818.  45  L.  R.  A.  289,  slxeet-paving  as- 
sessments upon  abutting  pn^rty;  Schroder 
V.  Overman  (Ohio;  Oct.  24,  1899)  SS  N.  E. 
158,  street-pavement  and  sewer  assessments 
against  abutters;  Charles  v.  City  of  Marlon 
(a  C;  Dec.  11,  1899)  08  Fed.  166,  stree^pav- 
Ing  assessments  against  abutters. 

The  Judgment  of  tbe  federal  supreme  court 
defining  the  limits  of  legislative  power,  sanc- 
tioned by  the  federal  constitution,  Is  the  su- 
preme law  of  the  land.  It  commands  state 
courts  as  well  as  state  legislatures.  The 
duty  thus  imposed  Is  agreeable,  as  being  In 
accord  with  our  sense  of  Just  principles,  and 
as  furnishing  the  <mly  reasonable  founcbttiim 
for  the  exerdse  the  taxing  power  In  re- 
spect to  special  BBsessmenta. 

Streets  are  public  highways,  which  all  In- 
habitants of  the  municipalily  have  on  equal 
right  to  use,  and  by  the  improvement  of 
which  an  are  in  a  measure  benefited.  There 
Is  much  Justice  in  holding  that  a  sum  equal 
to  the  special  beneflt»-tbat  is.  auA  benefits 
as  are  not  shared  by  the  citizens  generally- 
conferred  upon  tbe  abnttera  may  be  exacted 
for  application  to  the  costs  of  the  improve- 
ment: for,  when  the  corporation  takes  only 
so  much  as  It  returns  in  the  way  of  enhanced 
values  and  Increased  personal  comfort  the 
property  owner  Is  not  injured,  but  when  he 
has  thus  contributed  his  special  benefits  as 
to  the  remainder  of  the  costs  he  stands  as 
any  other  citizen.  This  remainder  represents 
the  price  to  the  imblic  for  its  general  benefits, 
and  when  exacted  from  the  abutters  Is  bnt 
the  taxation  of  a  class  for  public  benefit  Aud 
clearly  a  taking  of  property  for  public  use 
without  Just  compensation. 

We  conclude,  therefore,  that  the  prificiples 
applicable  to  assessments  for  local  Improve- 
ments are  these:  The  legislature  may  cre- 
ate, or  authorize  a  municipality  to  create,  a 
local  taxing  district  for  local-Improvement 
purposes,  which  includes  part  only  of  tlie 
property  within  the  municipality.  Itie  legis- 
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lature  may  declare  conclnslrely  that  only  the 
property  within  the  taxing  district  shall  be 
specially  asBessed  on  account  of  local  Im- 
provement within  that  district  Each  parcel 
ftf  cimtrlbutlns  property  may  be  assessed  only 
to  the  extent  that  it  actually  recelTes  special 
beoefltB.  The  taxing  district,  as  a  wtuAe, 
may  be  assessed  only  to  the  extent  of  the 
sum  of  the  special  benefits  actually  received 
by  the  several  parcels  of  contributing  prop- 
erty. The  Improvement,  so  far  as  its  cost 
exceeds  the  special  benefits  resulting  to  the 
semal  parcels  of  property  In  the  taxing  dis- 
trict Is  a  benefit  to  tbe  monlclpallty  at  large, 
and  swdi  excess  must  be  borne  by  the  gen- 
eral treasury.  Property  owners  affected  by 
en  Improvement  within  a  taxing  district  are 
entitled  to  a  bearing  m  the  qnestkm  of  spe- 
cial benefits. 

It  remains  to  be  seen  if  the  Barrett  law 
^Ues  any  of  these  principles.  Whether  the 
answer  shall  be  for  the  appellant  or  the  ap- 
pdlee  depends  upon  two  considerations, 
namely:  (1)  Does  tlie  Barrett  law  require 
that  the  costs  of  street  and  alley  improve- 
ments shall  be  assessed  against  Abutting 
property  by  the  front-foot  rule,  without  re- 
gard to  the  question  of  mmltlng  ben^ts? 
(2)  Do  the  provisions  of  the  Barrett  law  sup- 
ply  to  affected  property  owners  "due  process 
of  law,"  within  the  meaning  of  the  state  and 
federal  oiuistitutlonB? 

In  arriving  at  the  tme  interpretation  of  the 
statute.  It  is  Qsef nl  for  us  to  review  the  legis- 
lative and  Judldal  history  of  tl»  state  and 
county  prior  to  the  enactment  of  the  Barrett 
law,  in  1889.  Dillon  and  Cooley  class  Indiana 
as  one  of  the  majority  states  upholding  the 
doctrine  that  it  Is  competent  for  the  legisla- 
ture to  conclusively  dedare  that  the  total 
eoet  of  a  local  Improvement  shall  be  assessed 
equally  against  the  frontage,  and  such  dassi- 
ficatlon  was  not  without  warrant  In  1^ 
the  r^t  to  confer  authority  upon  municipal 
officers  to  so  provide  ftv  street  and  other  im- 
provemente  was  first  asserted  t^-  tbe  legis- 
lature in  a  general  law.  Bev.  St  1862,  p.  217. 
It  was  reasserted  in  1857  {Acts  18C7,  p.  S3), 
and  again  hi  1806  (Acts  1865.  Sp.  Sess..  p. 
29).  and  again  In  1867  (Acts  1867,  p.  G^.  and 
again  approved  In  1881  (Bev.  St  1881.  i  S163). 
The  right  to  Anforce  such  assessments  was 
recognized  by  this  court  In  1861.  Cl^  of  In- 
dianapolis V.  Imberry,  17  Ind.  175,  and  In 
many  subsequent  dedsions.  The  constltu- 
tkmality  of  such  legislation  was  never  called 
in  question  until  1868,  when  It  was  assailed 
on  the  grmmd  only  that  the  same  was  In  vio- 
lation of  tbe  state  oomitltutlon  requiring  the 
rate  of  assessment  and  taxation  to  be  unl- 
form  and  equal.  Such  l^slatlon  was  then 
and  subsequently  upheld  as  against  sudi  ob- 
jection. Const  art  10^  f  1;  Goodridi  t. 
Tunplke  Co.,  26  Ind.  119;  Bright  v.  McOuI- 
lovq^  27  Ind.  223;  Palmer  v.  Stnmpb,  29 
Ind.  329;  Law  v.  Tnn^lke  Co.,  80  Ind.  77. 
Bat  ttxe  constitutional  ^estlon  of  due  process 
of  law  and  the  teking  of  properly  for  public 


use  without  compensation  in  the  making  of 
local  Improvements,  within  the  meaning  of 
the  fourteenth  amei^Unent  to  the  federal  con- 
stitution, seems  never  to  b^ve  been  prevlons- 
ly  cimsldered  by  this  rourt,  so  far  as  we  have 
observed.  Hence  no  ground  exists  to  Justify 
the  insistence  ttiat  the  determination  by  tbis 
court,  under  former  street-improvement  laws, 
of  the  constitutional  question  now  Involved, 
has  been  carried  into  the  enactment  itf  tbe 
statute  in  controversy. 

It  should  be  noted  that  prior  to  1889  no 
provision  was  found  In  any  of  the  laws  en- 
titling property  owners  to  a  v(rfce  upon  the 
necessity  for  the  Improvement,  or  to  a  hear- 
ing of  any  kind  upon  the  acta  of  the  assess- 
ing ofi^ers.  or  to  be  heard  upon  any  subject 
touching  the  improvement  until  after  the  is- 
suance of  a  precept  for  tbe  sale  of  their  prop- 
erty for  the  payment  of  the  assessment  and 
then  only  as  to  the  regularity  of  the  proceed- 
ings subsequent  to  the  making  of  the  contract 
for  the  Improvement.  As  the  law  bad  stood 
tor  37  years,  when  the  Barrett  law  came  up 
for  consideratioa  in  the  assembly  of  18B9, 
munldpal  officers  had  the  power,  with  a  two- 
thirds  vote  of  the  council,  to  order  an  im- 
provement hovrevw  costly  and  however  un- 
necoNUiry  and  oppressive,  without  regard  to 
the  wishes  of  the  dtisens,  and  proceed  to 
charge  the  abutters  with  the  total  cost  by  the 
frontege  rule,  Irrespective  of  any  considera- 
tion of  benefits,  and  thus.  In  some  Instances, 
Impose  upon  the  dtlaou  an  absolute  confisca- 
tion of  property  without  any  form  of  hearing 
In  ite  defense  further  than  to  requhre  It  to 
be  done  orderly  and  according  to  inreseribed 
rule.  For  some  reasons  the  people  had  be- 
come dissatisfied  with  the  law  as  It  existed 
upon  the  subject  In  what  respecto  may  be 
best  Judged  from  the  ctaaracter  of  the  changes 
that  were  made.  It  is  evident  that  the  dis- 
content did  not  arise  from  the  method  of 
frontage  assessments,  as  a  rule;  for  that 
principle  bad  been  consistently  maintained  In 
every  enactment  since  1852,  and  was  carried 
Into  the  Barrett  law.  Besides,  In  most  cases, 
the  rule  Is  as  Just  and  equiteble  as  any  that 
may  be  devised*  In  the  light  of  87  years* 
experience,  however,  it  was  doubtless  mani- 
fest to  the  lawmakers  that  In  some  Instances 
municipal  officers,  by  reckless  and  inconsid- 
erate acte.  without  testing  pnbllc  opinion,  bad 
Involved  dtlxens  In  heavy  and  unnecessary 
burd^s  by  Impravemraits.  and  that  It  was 
to  them  equally  dear  that  all  property  bor- 
dering uptm  a  munldpal  highway  was  not 
affected  In  the  same  way  by  an  improve- 
ment of  the  latter;  fliat  In  some  cases  the 
grade  may  be  so  raised  or  lovrered  as  to 
most  seriously  Impair  the  use  and  value  of 
the  property;  In  others,  that  some  property 
may  be  situate  upon  a  general  level,  highly 
improved,  and  In  a  business  part  of  the  city, 
while  others  upon  the  same  street  may  be 
remote  from  business,  lying  low,  and  hear  a 
vrater  course,  and  practically  worthless  for 
bushiess  or  residential  purposes;  in  others. 
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Borne  abutting  lots  may  be  20  feet,  aad  oth- 
ers 200  feet  deep.  It  seems,  therefore,  rea- 
sonable to  presume  that  the  mischiefs  result- 
ing from  the  acts  of  reckless  cAcials,  and 
the  common,  but  exceptional,  cases  of  Injus- 
tice and  hardship  flowing  from  the  uniform 
and  rigid  application  of  the  front-foot  rule, 
were  brought  to  the  attention  of  the  legisla- 
ture, and  that  their  avoidance  was  a  purpose 
entering  Into  the  structure  of  tne  new  law. 
Quill  T.  aty  of  Indianapolis.  134  Ind.  292, 
286,  23  N.  E.  788,  7  L  R.  A.  (J81.  This  much 
is  certain,  that  for  reasons  deemed  sufficient 
new  and  Important  provisions  were  incorpo- 
rated Into  the  new  law,— provisions  contained 
In  no  previous  law  upon  the  snbject. 

The  first  of  these  is  section  2,  p.  237,  Acta 
1S89  (section  4289,  Bums'  Rev.  9t  18»i),  and 
Is  as  follows:  "Whenever  cities  or  Incorpo- 
rated towns  subject  to  the  provl^ons  of  this 
act  shall  deem  It  neoeaaary  to  c<»iBtnict  any 
sewer,  or  make  any  of  the  alley  or  street 
improvements  in  this  act  mentioned,  the  coun- 
cil or  board  of  trustees  sball  declare  by  resolu- 
tion the  necessity  therefor,  and  shall  state  the 
kind,  size,  location  and  designate  the  terminal 
points  thereof,  and  notice  for  ten  days  of  the 
passage  of  such  resolution  shall  be  given  for 
two  weeks  in  some  newspaper  of  general  cir^ 
culation  published  in  such  city  or  Incorporated 
town,  if  any  there  be,  and  If  there  be  not 
such  paper,  then  In  some  such  paper  printed 
and  published  in  the  county  In  which  such 
city  or  incorporated  town  Is  located.  Said  no- 
tice afaall  state  the  time  and  place,  when  and 
where  the  proper^  owners  along  the  line  of 
said  proposed  Improvement  can  make  ob- 
jections to  the  necessity  for  the  canstmction 
thereof." 

It  Is  argued  that  this  section  affords  the 
property  owner  no  remedy  lieyond  the  right 
to  advtee  the  council  with  respect  to  the  ne- 
cessity for  the  improvement;  and  so  It  has 
been  held  by  this  court.  Quill  v.  City  of 
IndlanapoUs,  121  Ind.  292,  2%  N.  E.  788,  7  L. 
R.  A.  661.  But  It  does  not  follow  that  no 
benefit  is  to  flow  to  the  property  owner  from 
the  obaervance  of  this  provision.  Municipal 
officers  are  elective,  and,  as  a  rule,  in  dealing 
with  corporation  affairs,  will  give  respectful 
heed  to  the  popular  judgment  of  their  con- 
stituents. This  provision  removes  all  power 
from  the  common  council  to  impose  burdens 
upon  private  property  unawares  the  owner. 
It  requires  public  notice  to  be  given  of  the 
character  and  location  of  the  proposed  Im- 
provement for  24  days  from  the  first  publica- 
tion,—a  length  of  time  sufficient  to  develop 
public  opinion  advisedly;  and  at  a  fixed  time 
and  place,  and  before  making  a  contract,  Uie 
council  shall  hear  those  along  the  line  upon 
the  snbject  til  the  Improvement;  and  it  may 
reasonably  be  expected  that  If  the  property 
owners  shall  be  able  to  show  that  there  exists 
no  necessity  for  such  improvement,  or  that  It 
will  cost  more  than  the  accruing  ben^ts, 
well-meaning  c^Acera  will  be  cimtrolled  by 
inch  showing  and  odvlc^  aa  readily  as  by  the 


positive  mandate  of  a  statute.  It  was  not 
Intended  by  this  section  to  deprive  tbk  common 
council  of  the  power  of  ordering  the  Improve- 
ment irrespective  of  the  advice  of  the  property 
owners,  but  Its  purpose  Is  to  provide,  in  all 
cases,  tiiat  they  shall  act  advisedly  and  witti 
deliberation. 

The  second  and  most  Important  new  provi- 
sion is  fotmd  in  sections  6,  7,  Acts  1889  (tbe  lat- 
ter  section,  as  amended.  Acts  1801,  p.  324; 
Acts  1890,  p.  631;  sections  429a,  4S&i,  Bums' 
Rev.  St  1894),  which  follow: 

"When  any  such  Improvement  has  been 
made  and  completed  according  to  the  terms 
of  the  contract  therefor  made,  the  common 
council  of  such  dty,  or  the  board  of  trustees 
of  such  town,  shall  cause  a  final  estimate  of 
the  total  eoBt  tbereot  to  be  made  by  the  city 
or  town  engineer,  and  tbe  commoQ  council  of 
such  city,  or  tbe  board  of  trustees  of  such 
town  shall  require  said  city  or  town  engineer 
to  report  to  the  common  council  of  such  city 
or  tbe  board  of  trustees  of  such  town  the 
following  facts  touching  such  improvement: 
First  Tbe  total  cost  of  said  Improvement 
Second.  The  average  cost  per  nmolng  front 
foot  of  tbe  whole  length  of  that  part  of  tbe 
street  or  alley  so  Improved.  Third.  The  name 
of  each  property  owner  on  that  purt  of  tbe 
street  or  alley  so  Improved.  Fourth.  Tbe 
number  of  front  feet  owned  by  the  respective 
property  owners  on  that  part  of  said  street  so 
Unproved.  Fifth.  The  amount  of  such  cost  for 
Improvement  due  upon  each  lot  or  parcel  of 
ground  bordering  on  said  street  or  alley,  which 
amount  shall  be  ascertained  and  fixed  by 
multiplying  the  average  cost  price  per  running 
front  foot  by  the  number  of  running  front  feet 
of  the  several  lots  or  parcels  of  ground  re- 
spectively. Sixth.  The  full  description,  to- 
gether with  the  owner's  name,  of  each  lot 
or  parcel  of  ground  bordering  on  said  street 
so  improved.  Seventh.  In  the  case  of  the 
construction  of  a  sewer,  s  description  of  each 
lot  or  parcel  of  lot  benefited  thereby,  together 
with  the  owner's  name  and  tbe  fair  proportion 
of  the  cost  of  such  seww  according  to  tbe 
benefits  conferred  thereby,  that  should  be 
assessed  against  such  lot  or  part  of  a  lot" 

"Upon  the  filing  of  the  report  provided  for 
in  the  last  preceding  section,  the  common 
council  of  such  city,  or  the  board  of  trustees 
of  such  town,  shall  give  two  weeks*  notice  In 
a  newspaper  printed  and  published  in  such 
city  or  incorporated  town,  If  any  there  be, 
and  If  there  be  no  such  paper,  then  In  a  news- 
paper printed  and  published  in  the  county  in 
which  such  city  or  Incorporated  town  Is  lo- 
cated, of  the  time  and  place,  when  and  where, 
a  bearing  can  be  bad  upon  such  report,  before 
a  committee  to  be  appointed  to  consider  such 
reports,  and  such  committee  shall  make  report 
to  the  common  council  of  said  city,  or  the 
board  of  trustees  of  such  town,  recommend- 
ing the  adoption  or  alteration  of  such  re- 
port, and  the  common  council  of  such  dty  or 
the  board  at  truatees  of  such  town  may  adopt, 
alter  or  amend  such  report  and  the  assesa- 
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ments  therein.  Any  person  feeling  a^rleved 
by  such  report  shall  hare  the  right  to  appear 
before  such  committees  and  the  common  coun- 
cil of  sncta  dty  or  the  board  of  trustees  of 
such  town,  and  make  objections  thereto,  and 
shall  be  accorded  a  hearing  thereon,  and  the 
common  conncU  of  such  city,  or  the  board  of 
trustees  of  such  town,  shall  assess  against 
the  several  lots  or  parcels  of  ground  the  sev- 
eral amounts  which  shall  be  assessed  for  and 
on  account  of  such  Improvement" 

It  wUl  be  noted  that  section  6  provides  that 
after  completion  of  the  work,  the  engineer 
shall  report  certain  facts  to  the  council,— not 
make  an  assessment  of  the  costs;  that,  when 
such  report  Is  lodged  with  the  council,  It 
shall  give  two  weeks'  pubUc  notice  of  a  time 
and  place  when  and  where  a  hearing  can  be 
had  Dpoo  the  facts  reported  by  the  engineer, 
before  a  committee  appointed  by  the  council 
to  C(MUdder  such  report,  and  such  committee 
flfaall,  after  a  consideration  of  the  report  rec- 
ommend to  the  council  the  adoption  or  altera- 
tion of  the  same.  And  any  person  feeling 
aggrieved  by  such  report  shall  have  the  right 
to  appear  before  the  committee,  and  present 
objections  thereto,  and  shall  be  accorded  a 
hearing  thereon,  and  the  further  right  to  carry 
his  objections  to  the  common  council,  where 
he  shall  also  be  accorded  a  hearing.  After 
the  hearings  and  obdectlons  are  disposed  of, 
the  common  council  may  adopt  alter,  or 
amend  the  report  and  the  assessments  there- 
on, "and  shall  assess  against  the  several  lots 
or  parcels  of  ground  the  several  amoimts 
which  shall  be  assessed  for  and  on  account  of 
such  Improvement" 

It  la  contended  that  the  statute  limits  the 
hearing  before  the  committee  and  common 
council  to  errors  of  the  engineer  in  stating  the 
facts  required  of  him,  and  that  the  power 
of  the  council,  with  respect  to  the  report  is 
4<xbausted  when  It  has  verified  such  facts. 
We  are  unable  to  approve  such  construction. 
Section  0  requires  that  the  engineer  shall  re- 
port certain  facts  to  the  council;  that  is  to 
say,  report  such  facts  correctly.  Nothing 
short  of  a  correct  report  la  a  compliance  with 
the  statute.  We  must  view  the  subject  as  If 
the  lawmakers  assumed  that  the  engineer 
wonld  do  his  du^,  and  that  when  be  sub- 
mitted his  report  to  .the  council.  It  accurately 
stated  the  facts  required  of  blm.  Besides, 
will  It  be  seriously  contended  that  if,  by  In- 
advertence, errors  crept  Into  the  report  the 
engineer,  or  even  the  council,  at  any  time  be- 
fore final  action  thereon,  did  not  have  full 
power  to  correct  It?  Ball  v.  Balfe,  41  Ind. 
221.  225.  What  reason,  then,  could  there  be 
for  the  legislature  to  deem  It  expedient  to 
provide  express  authority  In  the  council  to 
correct  or  cause  to  be  corrected,  errors  In  a 
report  where  none  were  reasonably  supposed 
to  exist  and  where  the  power  of  correction 
would  %xl8t  by  Irresistible  Implication?  We 
may  not  attribute  Insincerity  and  dissemb- 
ling to  the  legislators.  We  must  believe  that 
they  meant  something  by  these  provisions 


beyond  that  granted  by  the  old  law,  or  why 
change  it?  The  old  law  had  been  found  ef- 
ficient and  authorized  by  the  constitution. 

In  the  search  for  legislative  intent  "the 
court  will  look  to  each  and  every  part  of  the 
statute;  to  the  circumstances  under  which 
it  was  enacted;  to  the  old  law  upon  the  sub- 
ject it  any;  to  other  statutes  upon  the  sub- 
ject or  relative  subjects,  whether  In  force 
or  repealed;  to  contemporaneous  legislative 
history;  and  to  the  evils  and  mischiefs  to  be 
remedied."  Paving  Co.  v.  Sdgerton,  125  Ind. 
455,  460,  25  N.  E.  487;  Reynolds  v.  Bowen, 
138  Ind.  434,  449.  36  N.  E.  756,  37  N.  B.  962; 
Goodwin  V.  State,  142  Ind.  117,  121,  41  N. 
E.  350.  The  common  council  shall  give  two 
weeks'  notice  of  a  time  and  place  when 
their  committee  shall  consider  the  report  and 
hear  grievances.  In  drainage  and  other  as- 
sessment proceedings.  It  Is'provided  that  the 
commissioners  shall  Inquire  Into  certain 
facta,  assess  benefits  and  damages,  and  "make 
repoi-t  to  the  court  and  the  court  shall  fix  a 
time  for  hearing  the  report,"  and,  after  10 
days'  notice  of  the  filing  thereof,  those  af- 
fected by  the  report  may  appear  and  remon- 
strate. Sections  5624,  l!e28.  BnmB'  Rev.  St 
1894. 

Is  It  even  doubtful  that  the  consideration 
of  the  report  required  of  the  committee,  and 
the  hearing  they  shall  give  thereon,  relate 
to  any  other  subject  than  the  proposed  as- 
sessments or  allotments  of  the  cost  of  the 
Improvement?  After  such  hearing  and  con- 
sideration, the  committee  Is  required  to  re- 
port their  recommendations  to  the  common 
council,  and  the  council,  being  thus  advised, 
and  upon  further  hearing  of  objections,  may 
adopt  the  report  as  made  by  the  engineer, 
i  distributing  the  total  cost  equally  per  front 
foot  or  It  may  alter  the  report  and  the  as- 
sessments therein;  and,  when  the  conclusion 
Of  the  eouncll  Is  reached.  It  shall  assess 
against  the  several  lots  and  parcels  of  ground 
the  several  amounts  which  shall  be  assessed 
on  account  of  such  Improvement  The  man- 
date of  the  statute,  following  the  hearings 
that  the  council  shall  assess  the  several 
amounts  against  the  several  parcels,  clear- 
ly Indicates  the  particular  subject  to  be  pre- 
viously considered  by  the  council  and  Its 
committee.  From  the  term  "hearing"  Is  nec- 
essarily Implied  the  power  to  administer 
some  adequate  remedy.  The  council  may  al- 
ter the  assessments;  that  is,  as  indicated  by 
the  engineer's  report  on  the  front-foot  rule. 
"Alter"  Is  to  "make  otherwise."  Webst.  Int. 
Diet 

From  these  considerations,  we  are  unable 
to  resist  the  conclusion  that  upon  the  hear- 
ing provided  In  section  7,  the  common  coun- 
cil have  power  to  change  assessments  from 
the  frontage  rule  In  such  cases  as  they  may 
deem  Just  That  the  legislature  may  confer 
upon  municipal  officers  the  power  to  adjust 
special  benefits  accruing  from  such  Improve- 
ments to  a  fair  and  just  basis  Is  well  setUed 
(Garvin  v.  Daussman,  114  Ind.  429,  435,  H 
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N.  E.  820;  Klser  T.  Town  of  Winchester,  141 
end.  09(t,  4U  N.  E.  2;!5);  and  the  speedy 
and  ample  remedy  afforded  by  this  view  of 
tlie  statute  Is  consistent  -with  the  spirit  of 
the  act  and  the  nature  of  such  ImproTement, 
which  public  conTenlence  requires  to  be 
accomplished  in  the  shortest  practical  period. 
Ab  said  In  the  Daussman  Case,  114  Ind.  436, 
16  N.  B.  830:  "It  is  essential  to  the  public 
good  that  the  necesst^  for  street  and  other 
public  imffforements,  and  ihe  cost  of  making 
them,  and  such  other  proceedings  as  are  nec- 
essary to  secure  the  prompt  execution  of  the 
wwk,  be  determined  and  taken  in  a  com- 
paratlrely  summary  way."  An  "assessment" 
is  the  "adjusting  of  the  shares  <a  a  cwtrlbu- 
tlon  by  sereral  towards  a  comm<m  beneficial 
object,  according  to  the  benefit  received." 
Bouv.  Law  Diet;  And.  Law  Diet  From  the 
power  to  alter  is  necessarily  implied  the  pow- 
er to  add  to  or  diminish.  The  atnence  of  an 
ezinress  rule  for  guidance  In  the  exercise  of 
the  power  to  alter  does  not  Impair  it.  It  Is 
sufficient  If  the  power  to  change  the  assess- 
ment from  the  frontage  rule  exists.  **It  is  a 
weU-afflrmed  principle  that,  when  a  power 
is  conferred  by  a  statute,  ererythlng  neces- 
sary to  carry  out  the  purpose  of  the  power 
conferred,  and  make  It  effectual  and  com- 
plete, will  be  Implied."  Conn  v.  Board,  IM 
Ind.  617,  526,  61  N.  K  1064;  Suth.  St  Const 
H  340,  S41.  Such  implied  power,  however, 
will  not  authorize  the  employment  of  means 
and  methods  which  may  spring  from  the 
whims  and  caprices  of  administrative  offi- 
cers, according  to  the  varying  circumstan- 
ces, but  will  only  permit  the  use  of  such  tm- 
sonable,  unie<»m,  and  consistent  modes  and 
measures  as  are  calculated  to  accomplish  the 
purpose  In  the  spirit  designed.  How  the 
power  may  be  exercised  in  this  Instance  must 
be  determined  from  the  spirit  and  scope  of 
the  whole  act,  of  which  said  section  7  is  a 
part,  as  aided  by  ttie  spirit  and  principle  run- 
ning through  othw  legislation  upon  the  same 
and  kindred  subjects.  Id.  S  288.  In  an  act 
rating  to  the  opening  and  Improvement  of 
streets  (secUon  3638.  Bums'  Rev.  St  18&4; 
section  8170,  R«v.  St  1881;  section  3170, 
Homer's  Rev.  St.),  commissioners  are  com- 
manded to  make  assessmenta  on  the  basis 
of  actual  benefits.  The  same  rule  is  required 
in  drainage  and  free  gravel  road  proceedings 
(section  5058.  Bums'  Rev.  St  18t>4;  section 
4288,  Rev.  St  1881;  section  4288,  Homer's 
Rev.  St;  Acts  1868,  p.  74);  and  this  court 
has  conslstentily  held  for  80  years  t3iat  spe- 
cial benefits  are  the  only  foundation  for  spe- 
cial assessments  (City  of  New  Albany  v. 
Cook.  29  Ind.  220;  Ross  v.  StacIihouBe,  114 
Ind.  200,  16  N.  B.  501;  QniU  v.  City  Of  In- 
dianapolis. 124  Ind.  292,  28  N.  E.  788,  7  L.  R. 
A.  681;  Paving  Co.  v.  Edgerton,  125  Ind.  455. 
465.  25  N.  E.  43G). 

The  published  notice  calls  sMentlon  of  all 
persons  affected  that  the  report  of  the  en- 
gineer Is  before  the  council  for  considera- 


tion, and  that  the  same  Is  subject  to  such 
alteration  as  the  council  may  deem  just  In 
adjusting  the  several  assess  men  ts  to  the 
basis  of  actual  benefits,  and  all  persons  con- 
cerned are  bound  to  know  that  the  prima  fai- 
cle  asseraments  ^^nst  their  property  are 
liable  to  be  Increased  u  w^  as  decreased. 
That  this  court,  prior  to  1888.  supported  the 
doctrine  that  the  legislature  had  constitution- 
al sanction  to  declare,  as  matter  of  law,  that 
the  special  benefits  to  a  particular  district, 
by  an  Improvement  were  equally  received  by 
bordering  property,  and  equal  to  the  total 
cost  had  little  force  as  an  argument  The 
answer  to  it  la  that  the  injustice  and  hard- 
ship resulting  from  the  doctrine  were  poten- 
tial In  securing  legl^tive  action  for  tlie 
amdloratlon  of  the  rule.  We  think  it  evi- 
dent that  the  assembly  of  18S9  determined 
upon  a  modification  of  the  (dd  rule,  so  far  aa 
it  required  an  equal  distribution  of  tiie  cost 
of  an  Improvement  on  all  bordering  pr<^r^ 
ty,  without  regard  to  the  question  of  actual 
benefits.  Not  that  the  rule  offended  either 
the  federal  or  state  constitution  as  th«i  In- 
terpreted by  the  federal  and  state  courts  ifor 
no  question  of  that  character  had  been  raised 
In  this  state),  but  because  it  was  required 
by  the  slmptest  principles  of  justice.  That 
act  of  1888  may  \te  tested  by  the  usual  cdnons 
construction,  and  If  from  these  it  ain>ean 
that  the  assembly  tocdc  cognizance  ot  the 
mischiefs  resulting  from  the  old  law,  and 
provided  a  remedy  In  advance  of  constitu- 
tional requirement  the  legislature  is  not  to 
be  discredited  by  the  fiict  that  the  courts 
have  come  to  restrict  the  constitutional  limita- 
tions to  the  bounds  set  by  the  statute.  The 
Important  Inquiry  Is,  is  the  statute,  as  en- 
acted in  1889  and  as  it  now  stands,  antag- 
onistic to  any  of  the  principles  of  the  fed- 
eral constitution  as  now  construed  by  the 
United  States  supreme  court? 

Section  3  provides:  "In  all  contracts  speel- 
fied  In  the  preceding  section,  the  cost  of  any 
street  or  alley  improvement  shall  be  estimated 
[not  assessed],  according  to  the  wh(de  length 
of  the  street  or  alley  or  part  thereof  to  be  im- 
proved, per  running  foot  *  •  *  and  the 
dty  fX  ineorponted  town  shall  be  liable  to 
the  contractor  for  the  contract  price  of  said 
improvement  and  the  owners  of  lots  or  parts 
of  lote  bordering  on  suCh  street  or  alley  or 
part  there<MC  to  be  Improved.  •  *  •  shall 
be  liable  to  the  city  for  their  proportion  of 
the  costs  In  tbe  ratio  of  the  front  line  of  the 
lots  ovmed  by  them,  to  the  whole  improved 
line  fbr  street  and  alley  improvements, 

*  *  *  and  the  dty  or  incoiporated  town 
shall  have  a  lien  upon  such  lote  or  parts  of 
lots  reqtectlvdy  fnnn  the  time  such  Improve- 
ment Is  ordered  fw  such  coste  of  Improve- 
ment collectible  as  hereinafter  provided. 

*  *  *  Such  city  or  town  iOibU  be  liable 
and  pay  for  all  that  part  of  such  Areet  or 
alley  Improvement  as  shall  be  occupied  bgr 
the  street  or  alley  crossings  and  may  order 
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that  any  part  of  the  total  cost  of  any  of  tlie 
improrements  In  this  act  meatloned  shall  be 
paJd  oot  of  the  general  fund." 

The  gist  of  these  provisions  Is  that.  In  pro- 
Tiding  for  the  payment  for  an  Improvement, 
the  expense  of  It  shall  be  estimated— that  Is. 
calculated— by  the  running  foot;  the  dty  or 
town  shall  be  liable  to  the  contractor  for  the 
fun  contract  price,  and  to  reimburse  It  the 
owners  of  lots  shall  be  liable  to  the  city  or 
town  for  their  legal  proportion  of  the  cost  in 
the  ratio  of  their  sereral  frontage  to  the 
Thole  frontage  of  the  Improvement,  which 
liability  shall  constitute  a  lien  upon  abutting 
proper^  In  favor  of  the  dty  or  town  from 
ttie  time  such  ImiuroTement  Is  wdered. 

Three  things  may  be  noted  In  these  proTl- 
slons:  (1)  That  Hie  cost  shall  be  estimated 
by  the  running  foot,  not  bo  assessed;  (2)  that 
tbe  liability  shall  relate  to  the  frontage;  and 
(3)  that  the  liability  and  lien  shall  arise  and 
attach  at  the  time  the  Improvement  Is  ordered. 
There  Is  nowhere  to  be  found  a  mandate  that 
flte  costs  shall  be  assessed  by  the  frontage 
role,  or  that  property  shall  ultimately  be  re- 
qidnd  to  contribute  equally  per  front  foot. 
The  measure  of  liability  and  lien  here  men- 
tioned are  only  conjectured  at  most,  since 
they  arise  before  an  ascertainment  of  the 
facte,  by  measurement,  necessary  to  their 
definite  determination.  The  provision  can  on- 
ly mean  that  the  liability  and  lien,  when  def- 
hiitely  ascertained  by  the  report  of  the  en- 
gineer, as  required  by  section  8,  as  reviewed 
and  adjudged  by  the  common  council,  as  re- 
quired by  section  7,  Shall  relate  back  to  the 
time  of  ordering  the  improvement. 

If  we  read  section  3  as  providing  a  flxed 
rale  of  assessments,  as  contended,  the  effect 
Is  to  render  section  7  meaningless  and  nuga- 
tory; for  it  clearly  follows  that,  if  the  rule  of 
assessments  is  unalterably  fixed  by  section  3, 
the  hearing  provided  for  in  section  7  Is  notb- 
Ing  more  than  a  cunningly  devised  illusion, 
vhich  expressly  provides  that  the  aggrieved 
property  owners  shall  have  the  right  to  pre- 
sent their  grievance  to  a  tribunal  that  has  no 
power  to  grant  relief.  This  Is  mockery,  pure 
and  simple,  and  Implies  insincerity  and  dis- 
simulation in  the  lawmakers,  which  we  cannot 
Indulge.  On  the  other  hand,  if  we  read  sec- 
tion 3  as  providing  a  basis  for  assessments 
which  shall  be  prima  facie  correct,  and  which 
shall  be  held  to  be  the  true  and  correct  as- 
sessments imtil  assailed  by  the  property  own- 
er, and  shown  upon  a  hearing  by  a  preponder- 
ance ot  proof  or  found  to  be  unjust  and  alter- 
ed and  amended  by  the  common  council  of  ll3 
own  motion,  then  we  find  sections  3,  6,  and  7 
In  complete  harmony,  each  effective  and  in 
accord  with  the  other  provisions  of  the  act 
The  Intention  is  to  be  ascertained  by  con- 
sidering the  entire  statute;  and  we  must  pro- 
ceed as  we  would  with  any  other  composition, 
constmlng  It  with  reference  to  the  leading 
idea  and  purpose  of  the  whole  Instrument. 
The  genera]  Intent  Is  tbo  polar  star  by  which 
the  meaning  of  any  part  la  to  be  determined 


with  a  view  to  harmonizing  tJie  entire  act. 
Suth.  St.  Const  S  239.  We  therefore  conclude 
that  section  3,  Acts  1889  (section  4200,  Bums' 
Rev,  St  1804),  must  be  construed  as  providing 
a  rule  of  prima  facie  assessments  In  street 
and  alley  improvements,  which  allotments  by 
the  dty  or  town  engineer,  under  section  6  of 
said  act  of  1889  (section  4293,  Bums*  Bev.  St 
1894),  are  subject  to  review  and  alteration  by 
the  common  council  and  board  of  trustees, 
under  section  7  of  said  act  of  1889,  as  amend- 
ed (Acts  1891,  p.  324;  Acts  1899,  p.  04;  Burns' 
Rev.  St.  1894,  §  4294),  upon  the  basis  of  actual 
special  benefits  received  by  the  Improvement; 
and  that  under  said  section  7  the  common 
council  of  a  city  or  board  of  trustees  ot  an 
incorporated  town  have  not  only  the  power, 
but  It  Is  their  imperative  duty,  to  adjust  tbe 
assessments  for  street  and  alley  Improve- 
ments, under  said  act,  to  conform  to  the 
actual  special  benefits  accruing  to  each  of  the 
abutting  property  owners. 

The  further  question  Is  propounded:  If,  in 
adjusting  assessments  to  actual  special  bene- 
fits received,  it  shall  be  found  that  the  total 
cost  of  the  Improvement  exceeds  the  total 
sum  of  special  benefits  accruing  therefrom, 
what  provision  Is  made  for  the  excess  of  cost? 
It  is  quite  clear  that  the  common  council  or 
board  of  trustees  have  no  power  to  Impair 
the  obligation  of  contracts,  and  that  some 
provision  must  be  made  for  full  payment  of 
the  contract  price  for  the  improvement  Sec- 
tion 5  of  said  act  (section  4292,  Bums*  Rev. 
St.  1894)  reads  as  follows:  •  •  The 
common  council  of  such  city  or  the  board  of 
trustees  of  such  town,  with  the  concurrence 
of  two-thirds  of  the  members  thereof,  may 
order  or  cause  any  or  all  of  the  Improvements 
mentioned  in  the  first  section  of  this  act,  and 
repairs  of  any  kind  of  streets  and  alleys  to  be 
made  in  like  manner,  without  such  petition, 
and  either  charge  and  cause  any  or  all  of  the 
expenses  thereof  to  be  assessed,  as  hereinaft- 
er provided,  when  petition  is  made,  or  If  it  Is 
deemed  Just  and  right  by  the  common  council 
of  such  city  or  the  board  of  trustees  of  sudi 
town  to  cause  such  expenses,  or  any  part 
tiiereofi  to  be  paid  out  of  the  general  revenue 
of  the  dly  or  incorporated  town."  Here  is  a 
new  power  granted -the  common  council  and 
board  of  trustees  to  order,  by  a  two-thirds 
vote,  any  Improvement  as  fully  as  they  could 
do  upon  a  petition,  as  provided  by  section  1; 
and,  when  the  body  chooses  to  exercise  tills 
power,  it  may  elect  between  three  schemes 
in  providing  payment  for  street  and  alley  im- 
provements. It  may  either  charge  tbe  whole 
expense  against  tbe  general  revenues  of  the 
city  or  town,  or  it  may  charge  a  part  against 
the  general  revenues  and  a  part  against  the 
abutting  property,  or  it  may  chaige  all  the 
expense  of  such  Improvement  against  the 
abutting  property,  upon  the  presumption, 
wblch  It  may  for  the  time  indulge,  that  the 
aggregate  special  benefits  accruing  therefrom 
will  be  equal  to  the  total  expenses;  but  It 
must  take  notice,  when  It  decides  to  diarge 
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'.be  abutting  property,  that  tbe  expenses  shall 
be  assessed  "as  hereinafter  proTided"  In  sec- 
tlcms  6  and  7,  which,  as  we  hare  seen,  must 
be  done  upon  tbe  basis  of  actual  special  bene- 
fits received. 

Section  3  provides  that  "the  city  or  Incor- 
porated town  shall  be  liable  to  the  contractor 
for  the  contract  price  of  said  Improvement," 
and  when  a  city  or  town  enters  into  a  con- 
tract, under  the  scheme  of  requiring  the 
abutters  to  contribute  to  the  cost  to  the  ex- 
tent of  their  special  ben^ts,  the  corporation 
Is  bound  to  know  that  If  It  shall  be  found, 
upon  the  hearing  provided  in  section  7,  that 
the  accruing  special  benefits  are  inadequate 
to  pay  the  expenses  of  the  Improvement,  the 
deficit  must  be  provided  for  from  the  gen- 
eral revenues  of  the  city  or  town.  The  ques- 
tion of  deficit  cannot  be  determined  until  the 
common  council  has  concluded  Its  hearing 
and  made  the  assessments.  At  this  stage, 
the  Improvement  has  been  completed,  and 
the  contractor  entitled  to  bis  pay.  It  Is  then 
too  late  to  halt  or  retreat.  No  course  is  then 
open  to  the  corporation  but  to  go  forward, 
and  put  Into  exercise  the  power  conferred  by 
Section  S,  and  order  the  deficit  paid  from  tbe 
general  treasury.  The  contingency  of  a  def- 
icit arises  from  the  law,  and  enters  into,  and 
becomes  a  [tbrt  of,  the  order  for  the  Improve- 
ment, and  a  part  of  the  contract  therefor,  and 
is  but  a  reasonable  exercise  of  the  continuing 
power  to  pay  any  part  of  the  expenses  from 
the  general  revenues  when  tbe  fact  arises 
that  they  cannot  be  fully  met  by  the  special 
benefits.  The  entering  Into  a  contract,  under 
the  scheme  of  requiring  contribution  from 
special  beasts  to  tbe  extent  thereof.  Is  an 
election  between  methods  of  payment,  and, 
when  once  chosen  and  entered  upon,  the  pro- 
cedure thereunder,  as  fixed  by  the  law,  Is  :is 
Imperatively  commanded  as  if  no  other  ex- 
isted, nie  Insistence,  therefore,  that  the  law 
contains  no  mandate  that  the  common  coun- 
cil or  board  of  trustees  shall,  in  any  event, 
pay  any  part  of  the  ex[>enses  of  such  im- 
provemeuts  from  the  general  revenues,  can- 
not be  sustained. 

We  are  aware  that  this  court  has  held 
that,  when  the  assessment  scheme  is  pursued 
in  making  such  improvements,  the  city  or 
town  assumes  no  primary  liability,  except  for 
street  and  alley  crossings;  and  what  we 
here  bold  Is  that,  as  to  a  deficit  only,  if  any, 
In  qieclal  benefits  to  meet  the  cost  of  an  Im- 
provement, the  city  or  town  sustains  tbe 
same  primary  obligation  Imposed  upon  it  for 
street  and  alley  crossings.  There  is  lan- 
guage used  In  City  of  Terre  Haute  v.  Mack, 
139  Ind.  99,  38  N.  S.  468,  and  perhaps  in 
other  cftsefl,  In  this  and  tbe  appellate  court, 
not  necessary  to  the  decision  of  any  ques- 
tion presented,  by  the  record,  that  appears 
in  conflict  with  what  Is  here  decided,  but,  in 
BO  far  as  such  language  may  so  appear.  It  is 
disapproved.  Tbe  canons  ot  construction 
compel  the  interpretation  which  we  have  giv- 
en tbia  ac^  and,  bo  constmed,  It  is  not  ob> 


noxious  to  any  provisions  of  the  state  or  fed- 
eral constitution,  either  under  -the  Norwood- 
Baker  Case  or  the  earlier  decisions  of  the  su- 
preme court  of  the  United  Siatra  or 'of  tbl» 
state. 

It  Is  proposed  by  the  Improvement  whlcb- 
affects  tbe  appellant  to  reduce  the  roadway 
of  the  street  from  70  to  56  feet  in  width,  by 
an  extension  outward  of  the  sidewalks  fronck 
15  to  22  feet.  The  sidewalks  have  heretofore, 
under  corporation  direction,  been  Improvect 
to  a  width  of  15  feet  from  the  lot  lines,  tbe- 
first  10  feet  paved  with  brick,  and  the  bal- 
ance to  the  curb  graded  and  sodded;  and  It 
will  be  noted,  from  the  facts  stated  on  the 
first  page  of  this  opinion,  that  a  part  of  the 
proposed  Improvement  consists  of  filling  the 
space  between  the  brick  sidewalk  and  the 
new  curb  with  "good,  rich  dirt,"  to  be  smooth- 
ed to  a  grade  vrlth  the  brick  sidewalk,  and' 
new  curb  and  covered  "with  good,  live,  fresh, 
sod."  The  point  is  made  that,  conceding  tbe 
constitutionality  of  the  Barrett  law,  the  ordi- 
nance is  void  for  want  of  power  In  the  com- 
mon council,  under  the  statute,  to  assess  the 
cost  of  filling  with  rich  dirt  and  sodding 
against  the  abutters.  The  first  section  of 
the  act  (section  4288,  Bums'  Rev.  St  1894> 
provides  that  the  common  council  "may  have 
the  sidewalk  graded  and  paved,  or  the  whole 
width  of  the  street  graded  and  paved,"  un- 
der the  provisions  of  the  act  It  may  well  be 
doubted  If  tbe  authority  here  conferred  can 
be  extended  to  grading  with  a  particular 
quality  of  earth,  designed,  not  for  the  per- 
manency of  tbe  improvement,  bat  to.  produce 
a  luxuriant  vegetable  growth.  We  think  the 
words  "grading  and  paving"  are  employed  In 
the  statute  in  the  sense  that  the  surface  of 
the  ground  shall  be  made  to  conform  to  a 
regular  line  by  cutting  and  filling  with  any 
sort  of  dirt  suitable  to  the  maintenance  of 
tbe  grade,  and  which  may  be  most  cheaply 
obtained,  and  smoothly  covering  the  same 
with  some  hard  anbstance,  with  tbe  single 
view  to  permanency  and  easy  tnvet  for  foot- 
men and  vehicles. 

It  is  probably  true,  though  we  do  not  so 
decide,  that  the  common  council.  In  their  gen- 
eral dominion  over  tbe  streets,  have  implied 
power  to  construct  lawns,  and  otherwise  dec- 
orate those  parts  of  the  street  not  necessary 
to  public  travel,  at  the  expense  of  the  general 
treasury;  bat  when  It  seeks  to  exercise  the 
taxing  power,  and  to  levy  upon  a  particular 
class  the  cost  of  an  Improvement  purely  orna- 
mental. It  must  be  able  to  point  to  some  ex- 
press provision  of  the  statute  conferring  the 
right.  No  power  to  tax  will  arise  by  Impllca 
tion.'  I«mon  v.  Chunn,  1  Blackf.  337,  338; 
aty  of  Lafayette  v.  Cox,  6  Ind.  38;  SlesB- 
man  v.  Crozler,  80  Ind.  487;  Gallup  t. 
Schmidt  riud.  Sup.)  56  N.  B.  443.  Tbe  coan- 
cll  has  express  authority  of  law  to  require 
the  planting  of  shade  trees  at  the  expense 
of  the  abutters  (clause  46,  S  3541,  Burns'  Rev. 
St  18&4;  clause  46,  {  3106,  Homer's  Rev. 
SU;  but  It  cannot  be  said  tlut  this  tight  car- 
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lie*  wltb  It  the  power  to  coDBtruct  lawns  or 
otha  decoratioDB  In  the  streets,  and  to  en- 
force the  cost  thereof  against  the  abutters. 
The  power  is.  at  least,  doubtful,  "and  any 
fair,  reasonable  doubt  concerning  the  exist- 
ence of  the  power  Is  resolved  by  the  court 
against  the  corporation,  and  the  power  de- 
nied." Dill,  ifvai.  Corp.  (4tta  Ed.)  S  89,  ap- 
proved: Oty  of  Grawfordsville  t.  Braden, 
130  Ind.  140.  152,  28  N.  £.  849,  14  L.  B.  A. 
268;  Williama  v.  Davidson,  43  Tex.  33;  City 
of  CorroaUls  v.  Carllle,  10  Or.  139;  Klrkham 
V.  Hnssell,  76  Va.  956,  We  therefore  hold 
that  the  ordinance,  so  far  as  it  provided  for 
the  grading  with  rich  dirt  and  sodding  as  a 
part  of  the  proposed  Improvement,  was  void, 
as  being  ultra  vires,  and  that  the  appellant 
was  entitled  to  an  Injunction  against  so  much 
of  said  proposed  improvement  Bgulty  will 
enjoin  the  exercise  of  an  unauthorized  pow- 
er. Sacbett  v.  aty  of  New  Albany,  88  Ind. 
473:  Board  v.  GlUles.  138  Ind.  667,  673,  38 
X.  £.  40;  DUI.  Mun.  Corp.  (4th  Ed.)  S  914.  If 
entitled  to  any  part  of  the  relief  sought,  the 
demurrer  to  the  complaint  should  have  been 
overruled.  Judgment  reversed,  wltb  Instnic- 
tifms  to  override  the  demurrer  to  the  com- 
plaint. 

BAKKR,  J.,  dissents  from  so  much  of  the 
opinion  as  affinps  the  constitutionality  of  the 
Bairett  law. 

BAKER.  J.  (dissenting).  I  r^ret  my  ina- 
bility to  agree  with  my  Brethren  in  tbelr  con- 
struction of  the  Barrett  law.  In  stating  my 
reasons^  with  all  due  deference,  I  think  It 
proper  first  to  determine  accurately  the  ques- 
tion presented  for  solution.  The  federal  con- 
stitution Is  not  what  the  citizen  may  read  it 
to  be.  but  is  what  the  supreme  court  of  the 
United  States  declares  It  to  be.  I  concur  In 
the  statement  that,  prior  to  the  Norwood- 
Baker  decision,  172  U.  S.  269,  19  Sup.  Ct  187, 
42  L.  Ed.  443,  the  method  stated  in  Dill.  Mun. 
Corp.  (4th  Ed.)  i  752,  was  constitutional;  that 
la  that  the  legislature,  In  Its  discretion,  might 
declare  as  a  matter  of  law  that  the  whole 
cost  of  a  street  Improvement  and  the  special 
benefits  to  abutting  property  equaled  each 
other,  and  that  the  cost  should  be  apportioned 
according  to  frontage,  and  that  the  property 
owners  were  entitled  to  a  hearing  before  a 
tribunal  authorized  to  review  the  assessment 
and  see  that  It  justly  conformed  to  the  front- 
age basla  For  brevity,  I  shall  call  this  the 
"old"  constitution.  I  concur  in  the  statement 
that,  since  the  Norwood-Baker  decision,  the 
method  stated  In  section  752  of  Dillon  is  un- 
constitutional, and  that  nothing  short  of  the 
method  stated  In  section  761  of  Dillon  Is  con- 
stitutional; that  Is,  that  the  legislature  must 
provide  a  method  by  which  the  special  benefits 
to  contributing  property  shall  be  determined  as 
a  question  of  fact,  and  that  the  excess  of  cost 
above  the  sum  of  E^eolal  benefits  Is  a  general 
benefit,  to  be  paid  for  from  the  general  treas- 
ury, and  that  pn^i^ty  ownen  are  entitled  to  a 


hearing  before  a  tribunal  authorized  to  review 
tbe  assessment,  and  see  that  It  Justly  con- 
forms to  the  basis  of  benefits  in  fact  received. 
For  brevity,  I  shall  call  this  the  "new"  con- 
Etltution.  The  text-books  and  reports  are  full 
of  the  general  statement  that  "the  only  basis 
for  special  asseBsmeuta  is  special  benefits." 
Concerning  this  proposition  there  has  never 
been  any  disagreement,  so  far  as  I  have  been 
able  to  learn.  But  from  this  common  start- 
ing point  two  very  disslmfiar  lines  of  thought 
have  been  followed.  In  one  It  was  said: 
"Special  benefits  are  the  only  legitimate  basis 
for  special  assessments,  but  the  legiatature 
may  declare,  as  a  matter  ot  law,  that  the 
property  owner's  fecial  benefits  are  exactly 
eqoal  to  his  special  assessment  by  frontage." 
In  the  other  it  was  said:  "Special  b^iefits 
are  the  only  legitimate  basis  for  special  as- 
sessments, but  the  property  owner  may  not  be 
specially  assessed  beyond  his  ^clal  benefits 
found  as  a  matter  of  fact"  So,  finding  in  re- 
ported cases  th&  expression  that  special  bene- 
fits are  the  only  legitimate  basia  for  special 
assessments  does  not  of  itself  show  which 
theory  a  court  has  adopted.  It  Is  hardly  con- 
ceivable that  a  conrt  would  be  following  out 
the  two  theories  at  the  same  time.  They 
seem  as  far  apart  as  the  poles,  as  essentially 
different  as  a  question  of  law  Is  from  a  ques- 
tion of  fact  A  legislative  act,  It  seems  to  me, 
must  have  some  consistent  theory  underlying 
It  It  cannot  well  be  two  different  things  at 
once.  The  legislature  must  have  Intended  tlie 
one  or  the  other,— not  both.  And,  though  it 
is  within  the  range  of  possibilities  that  the 
legislature  in  I860  might  have  framed  a  law 
which  would  meet  the  requirements  of  the 
"new"  constitution  of  1806  and  which  would 
be  permlBSihle  under  the  "old,"  the  question 
is,  which  theory  w^as  it  that  the  leglslattue  In- 
tended to  conform  to  In  the  Barrett  law?  Is 
It  Ukely  that,  by  prescience  or  by  chance,  tbe 
legislature  hit  upon  the  requirements  of  the 
"new"  constitution  that  were  not  in  the  "old"? 
Or,  on  the  contrary,  did  the  legislature  Intend 
ta  cany  out  the  same  policy,  sanctioned  by 
the  judiciary,  that  had  then  been  in  operation 
for  nearly  40  years,  with  the  addition  of  the 
bond  feature? 

Before  proceeding  with  the  question,  It  may 
be  well  to  notice  two  lines  of  argument  ad- 
vanced by  counsel  for  appellee,  to  which  my 
Brethren,  perhaps  unconsciously,  may  have 
accorded  some  weight.  One  Is  that  this 
court  must  presume  that  tbe  legislature  Inteud- 
ed  its  act  to  conform  to  the  constitution,  and 
therefore  this  court  by  intendment,  should 
supply  to  the  act  whatever  Is  needed  to  make 
It  constitutional.  The  other  is  that  the  su- 
preme court  of  the  United  States  will  follow 
any  line  of  decision  that  this  conrt  may  adopt 
Whether  or  not  this  last  statement  is  tnte  1» 
not  within  the  province  of  this  court  to  de- 
cide; and  whether,  if  that  were  true,  It  is 
an  argument  addressed  to  the  reason,  or  an 
appeal  to  what  counsel  may  believe  to  be  the 
prepoBsesrions,  of  this  court  iB  not  worth 
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while  to  consider.  But  coansel's  first  conten- 
tion iB  of  great  Importance.  If  the  contention 
were  correct,  then  this  court  and  every  court 
has  committed  a  grievous  wrong  against  an 
Independent  and  co-ordinate  branch  of  the 
government  every  time  a  statute  bas  been 
held  to  be  unconstitutional.  But  It  seems  to 
me  snob  a  process  Is  not  judicial  construction. 
Judicial  construction  Is  not  an  unbridled  force, 
operating  this  way  In  one  case  and  that  way 
In  another,  according  to  caprice,  or  what 
courts  may  think  would  be  good  legislative 
Judgment  The  functlcm  of  judicial  construc- 
tion Is^  not  to  bold  statutes  constitutional, 
but  to  determine  the  meaning  of  statutes.  If 
It  Is  found  Qtat  the  legislature  has  acted  with- 
in the  scope  of  Its  powers,  courts  should  let 
the  act  alone,  whether  tbey  deem  It  wise  or 
not  If  It  Is  found  that  the  legislature  has 
usurped  power,  and  Invaded  the  reserved 
rights  of  the  people,  it  should  be  the  duty  of 
the  courts  rigorously  and  jealously  to  uphold 
the  rights  of  the  people,  even'  If  they  think 
the  legislature  ought  to  have  the  power  it  at- 
tempted to  exercise.  The  first  business  of  the 
courts  Is  to  ascertain  judicially  the  meaning 
of  the  statute.  Whether  the  statute  is  con- 
stitutional or  unconstitutional  cannot  be  de- 
termined until  the  meaning  of  the  statute  Is 
first  determined;  and  that  meaning  should  be 
determined  accordli^  to  rules  of  law  that  the 
courts  should  uniformly  follow.  If  courts 
recognize  no  rules  in  declaring  the  legislative 
Intent,  or  disregard  the  lawful  order  of  apply- 
ing recognized  rules,  the  people,  the  bar,  and 
the  Inferior  tribunals  would  have  no  means 
by  which  to  make  even  a  fair  guess  at  what 
would  finally  be  declared  to  be  the  law.  If 
there  Is  no  law  to  control  courts'  Interpreta- 
tion of  law,  as  well  might  there  be  no  law  at 
all.  "Non  licet  judlcibus  de  leglbus  judlcare, 
sed  secundum  Ipsas."  But,  If  counsel  were 
correct  In  the  contention  that  the  court  should 
first  examine  the  constitution,  and  then,  by 
construction,  mold  the  statute  to  fit  it,  the 
argument  It  seems  to  me,  should  operate 
against  appellee,  and  not  In  its  favor,  for  tUb 
constitution  that  the  members  of  the  legis- 
lature of  1880  bad  sworn  to  support  was  the 
"old"  constitution.  They  may  have  bad  the 
prevision  to  see  that  a  "new"  one  was  com- 
ing, but  they  were  not  bound  to  frame  their 
laws  according  to  Its  fashion.  Yet  the  Impres- 
sion remains  with  me  that  my  Brethren  have 
first  laid  out  the  new  pattern,  and  then  cut 
the  old  material  to  fit  It 

The  Barrett  law  Is  too  lengthy  to  set  out 
here  In  full.  But  omitting  such  portions  as 
are  exhibited  In  the  majority  opinion,  I  shall 
endeavor  to  give  the  framework  of  the  stat- 
ute. The  first  section  provides  for  the  begin- 
ning of  street  Improvement  proceedings  by 
tbe  petition  of  pri^erty  owners.  The  second 
section  authorizes  the  common  council  to  de- 
clare by  ordinance  the  necessity  for  street  Im- 
provements, and  directs  notice  of  the  passage 
of  such  an  ordinance  to  be  given  by  publica- 
tion.  "Said  notices  shall  state  the  time  and 


place  when  and  wbere  tiie  property  owners 
along  the  line  of  said  proposed  improvement 
can  make  objections  to  the  necessity  for  the 
construction  thereof."  Ibis  section  does  not 
purport  to  relate  to  the  method  of  assess- 
ment or  to  give  property  owners  a  hearing  on 
any  subject,  except  the  necessity  of  the  pro- 
posed Improvement;  and,  as  -the  power  to 
decide  is  left  within  the  unqualified  discre- 
tion of  the  council,  the  objections  which  prop- 
erty owners  could  make  <m  the  question  of  the 
necessity  of  the  improrement  would  necessa- 
rily be  adTlstny  only.  Acoirdlngly.  it  is  de- 
cided by  this  court  that  the  common  council 
may  enter  an  ordor  for  the  construction  of  the 
improvement  before  giving  notice  of  the  reso- 
lution of  necessity.  Paving  Ca  t.  Edgerton, 
126  Ind.  455.  462.  26  N.  E.  436.  This  being 
so,  I  am  unable  to  p^^celre  how  section  2  has 
ai^  application  to  the  construction  of  the  sec- 
tions that  point  out  the  procedure  after  the 
construction  of  the  work  has  been  determined 
upon.  The  third  section,  omitting  the  part  in 
reference  to  sewers,  declares  that  **the  cost  of 
any  street  or  alley  Improvement  shall  be  esti- 
mated according  to  the  whole  length  of  the 
street  or  alley,  or  the  part  thereof  to  be  Im- 
proved, per  running  foot  •  ♦  •  and  the  city 
or  incorporated  town  shall  be  liable  to  the 
contractor  for  tbe  contract  price  of  said  im- 
provement and  the  owners  of  lots  or  parts 
of  lots  bordering  on  such  street  or  alley,  or  the 
part  thereof  to  be  improved,  •  •  •  shall 
be  liable  to  the  city  for  their  proportion  of 
the  cost  in  tbe  ratio  of  the  front  line  of  their 
lots  owned  by  them  to  the  whole  Improved 
line  for  street  and  alley  improvements,  *  •  • 
and  the  city  or  Incorporated  town  shall  have 
a  lien  upon  such  lots  or  parts  of  lota,  re- 
spectively, from  tbe  time  such  Improvement 
Is  ordered,  for  such  costs  of  improvement  col- 
lectible as  hereinafter  provided,  *  •  • 
and  the  owners  of  such  unplatted  lands  bor- 
dering on  such  street  or  alley  or  part  thereof 
to  be  improved  shall  be  liable  to  tbe  contract- 
or for  their  proportion  of  the  cost  in  tbe  ratio 
of  the  front  lines  of  such  unplatted  lands 
owned  by  them  to  the  whole  improved  line; 
and  in  making  the  assessment  against  such 
owne»  for  the  improvement  of  such  lots  or 
parts  cf  lots  and  unplatted  lands  [the  coat] 
shall  be  assessed  upon  the  ground  fronting  or 
Immediately  abutting  on  such  Improvement 
back  to  the  distance  of  one  hundred  and  fifty 
feet  from  such  front  line,  and  the  city  or 
incorporated  town  and  the  contractor  shall 
have  a  lien  thereon  for  the  value  of  such  Im- 
provement. •  •  •  Any  mistake  In  the  de- 
scription of  the  property  or  in  the  name  of  the 
owner  shall  not  vitiate  the  lien  of  such  assess- 
ment Such  city  or  town  shall  be  liable  and 
pay  for  all  that  part  of  such  street  or  alley 
improvement  as  shall  be  occupied  by  the 
street  and  alley  crossings,  and  may  order  that 
any  part  of  the  total  cost  of  any  of  the  Im- 
provements in  this  act  mentioned  shall  be 
paid  out  of  the  general  fund."  The  fourth 
section  provides  for  an  allowance  to  the  owner 
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of  any  lot  who,  before  the  contract  Is  let,  has 
made  any  Improvement  In  front  of  his  lot  in 
accordance  with  the  general  plan  of  ImproTC- 
ment  for  bis  street,  and  provides  for  taking 
security  from  the  contractor.  The  flfth  sec- 
tion: "When  any  such  contract  shall  be 
made^  or  shall  have  been  heretofore  made, 
and  shall  have  been  in  progress  of  fulfillment, 
the  common  comicU  •  «  •  shall  have 
power  to  cause  estimates  to  be  made  from 
time  to  time  of  the  amount  of  work  done  by 
the  contractor,  and  to  cause  the  same  to  be 
paid  out  of  the  treasury,  deducting  a  reasona- 
ble amount  of  percentage  to  secure  the  com- 
pletion of  the  contract  until  the  whole  shall 
be  finished,  and  to  prescribe  the  time  In 
Tbicb  the  whole  shall  be  completed,  and  such 
estimates  shall  be  a  lien  upon  the  several 
parcels  of  ground  upon  which  they  are  assess- 
ed to  the  same  extent  that  taxes  are  a  Hen, 
and  shall  have  the  same  preferences  over  other 
demands,  and  such  liens  shall  be  In  favor  of 
the  city  or  incorporated  town  and  the  ownera 
of  the  certificates  or  bonds  hereinafter  men- 
tioned, to  secure  the  city  or  Incorporated  town 
and  such  owners  the  reimbursement  for  such 
cost  of  Improvement  hereinafter  provided  for. 
The  common  council  of  such  city  or  the  board 
of  trustees  of  such  town,  with  the  concurrence 
of  two-thirds  of  the  members  thereof,  may  or- 
der or  cause  any  or  all  of  the  Improvem^ts 
mentioned  In  the  first  section  of  this  act.  and 
repairs  of  any  kinds  of  streets  and  alleys  to  be 
made  in  like  manner,  without  such  petition, 
and  ^ther  charge  and  cause  any  or  all  of  the 
expenses  thereof  to  be  assessed  and  collected, 
as  hereinafter  provided,  when  petition  is 
made,  or  If  It  is  deemed  just  and  right  by  the 
common  council  of  such  city  or  the  board  of 
trustees  of  such  town,  to  cause  such  ex- 
penses, or  any  part  thereof,  to  be  paid  out  of 
the  general  revenue  of  the  city  or  incorporated 
town."  The  sixth  and  seventh  sections  are 
set  out  In  the  majority  opinion.  The  eighth 
gection  authorizes  the  issuance  of  Improve- 
ment bonds,  in  anticipation  of  the  collection 
of  the  assessments,  for  the  payment  of  which 
txmds  the  lot  owners  provide  the  money  In  an- 
nual instailments,  and  commands  that,  after 
the  assessment  has  been  confirmed  by  the 
common  council,  "no  suit  shall  lie  to  restrain 
or  enjoin  the  collection  of  such  assessment, 
and  the  validity  of  such  assessment  shall  not 
be  questioned,  and  such  bonds,  when  Issued, 
shall  transfer  to  the  owner  thereof  all  the 
right  and  interest  of  such  city  or  Incorpcurated 
town  In  and  to  such  assessments  and  the  liens 
thereby  created,  with  full  power  to  enforce 
the  collection  thereof  by  foreclosure  or  other- 
wise, under  auy  of  the  provisions  of  this  act." 
The  ninth  section  provides  for  the  foreclosure 
of  assessment  Hens,  and  transfers  the  city's 
interest  In  the  liens  to  the  holders  of  the 
bonds.  The  tenth  section  authorizes  the  col- 
lection of  assessments  by  the  city  treasurer 
by  sale  upon  precept,  and  allows  the  lot  own- 
ers the  right  of  appeal  to  the  circuit  court 
of  the  county,  but  "in  case  the  court  and  Jury 


shall  find,  upon  trial,  that  the  proceedings  of 
said  officers  subsequent  to  said  order  directing 
the  work  to  be  done  are  regular,  that  a  con- 
tract has  been  made,  that  the  work  has  been 
done,  in  whole  w  In  part,  according  to  the 
contract,  and  that  the  estimate  has  been  prop- 
erly made  thereon,  then  said  court  shall  direct 
the  property  to  be  sold  and  conveyed  by  the 
sheriff  thereof  as  the  said  treasurer  Is  herein- 
after directed  to  sell  and  convey  property  lia- 
ble to  street  Improvements."  In  regard  to 
section  10,  It  is  evident  that,  under  any  con- 
struction of  section  7,  the  appeal  from  the 
precept  has  become  nugatory;  for,  the  assess- 
ments having  been  made  conclusive  on  Uie 
hearing  before  the  council,  the  property  own- 
er may  not  again  contest  what  has  been  final- 
ly adjudicated.  But  section  10  is  important 
In  considering  the  changes  made  in  street  im- 
provement proceedings  by  the  Barrett  law. 

Now,  the  question  being  under  which  of 
Qie  two  inconsistent  methods  of  laying  assess- 
ments the  legislature  Intended  to  act,— 
whether  under  the  old  constitution,  according 
to  special  t>enefitB  declared  as  a  matter  of 
law,  or  under  the  new,  according  to  spe- 
cial benefits,  to  be  determined  by  the  assess- 
ing officers  as  a  matter  of  fact,— the  answer 
should  require  an  examination  of  the  whole 
statute  in  the  light  of  the  circumstances  snr- 
rounding  the  legislators  in  1889,  In  order  to 
determine  the  entire  scope  and  manifest  In- 
tent of  the  act.  And  the  first  of  these  cir- 
cumstances Is  the  attitude  of  this  court 
For  nearly  40  years  prior  to  1SS&  street  Im- 
provements were  made  In  this  state  under 
laws  that  declared  that  the  special  benefits 
and  the  assessments  by  frontage  for  the  en- 
tire cost,  except  for  street  and  alley  cross- 
ings, equaled  each  other;  and  this  court  uni- 
formly held  that  such  laws  were  in  harmony 
with  the  old  constitution.  In  Snyder  v.  Town 
of  Rockport  (May  term,  1855)  6  Ind.  237,  an 
act  was  assumed  and  declared  to  be  constitu- 
tional that  directed  the  town  board,  on  peti- 
tion of  two-thirds  of  the  owners  of  abutting 
property,  to  assess  the  whole  cost  upon  all 
abutting  property  and  to  apportion  the  cost 
according  to  the  last  assessed  valuation  of 
such  property.  In  Goodrich  v.  Turnpike  Co. 
(May  term.  1866)  26  Ind.  119,  the  constitu- 
tionality of  a  local  assessment  act,  wherein 
the  legislature  had  fixed  the  "special  bene- 
fits" arbitrarily  as  a  matter  of  law,  was  un- 
der consideration,  and  this  court,  among  other 
things,  said:  "It  Is  claimed  that  the  assess- 
ment authorized  by  this  statute  Is  not  a  tax. 
not  a  burden  or  charge  Imposed  by  the  legis- 
lative power  of  the  state  upon  persons  or 
property  to  raise  money  for  public  purposes, 
but  the  exercise  of  the  power  ot  eminent  do- 
main, in  taking  private  property  for  public 
use  'without  Just  compensation.'  There  Is  a 
manifest  distinction  between  the  taxing  pow- 
er and  that  of  eminent  domain.  Both,  in  ef- 
fect, appropriate  private  property  to  pubUc 
uses.  They  differ  only  In  degree.  Taxation 
exacts  money  from  indlvidaalB  as  their  share 
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of  the  public  burdens,  aod  the  taxpayer,  ac- 
cording to  the  theory  ot  our  system,  receives 
a  Just  compensation  In  the  benefits  conferred 
by  the  goverament  in  the  proper  application 
of  the  tax.  When,  howeTer,  property  1b  ap- 
propriated by  virtue  of  the  right  of  eminent 
domain,  it  Is  taken,  not  as  the  owner's  share 
of  a  public  burden,  but  as  so  much  more  than 
his  share.  Many  of  our  public  improvements 
are  local  In  their  character,  and  confer  spe- 
cial benefits  on  those  in  their  immediate  vi- 
cinity. By  a  long  line  of  decisions  of  this 
court,  these  benefits  may  be  set  off  against 
damages  sustained  by  the  appropriation  of 
private  property  for  public  use  In  the  con- 
struction of  such  works.  In  the  case  in  Judg- 
ment the  legislature  has  determined— and  this 
matter  la  within  its  power^tliat  this  is  a  prop- 
er subject  for  taxation,  and  that  the  burden 
Imposed  is  the  Just  share  of  each  person  em- 
braced within  the  provisions  of  the  act" 
In  Palmer  v.  Stnmph  (May  term,  1863)  29 
Ind.  320,  It  was  said:  "By  this  act  the  rate 
Is  the  same  upon  every  one  within  reach  of 
the  assessment;  that  Is,  the  exact  benefit 
each  may  receive  from  the  Improvement  of 
the  street.  The  legislature  have  adopted  this 
method  of  reaching  that  resulL  It  is  cer- 
tainly reasonable  to  suppose  that,  as  a  rule, 
property  along  the  line  of  a  street  improved 
will  be  equally  benefited;  that,  as  a  rule,  the 
property  fronting  upon  a  street  foot  by  foot, 
will  be  of  equal  value,  and  should,  therefore, 
be  equally  assessed."  In  Bay  v.  City  of  Jef- 
fersonvlUe  (May  term,  18S3)  90  Ind.  507,  an 
assessment  under  the  street  Improvement  law 
of  1881  was  attacked  on  the  ground  that  the 
act  was  In  Tlolatlon  of  section  21,  art  1.  of 
oar  constitution,  which  provides  that  "no 
man's  property  shall  be  taken  by  law  with- 
out Just  compensation";  and  the  court  held 
the  act  valid  as  against  that  objection.  This 
court,  through  Mitchell,  C.  J..  In  Boss  v. 
Stackhouse  (Xov.  term,  1887)  114  lud.  200,  10 
N.  E.  GOl,  declared:  "Special  assessments  for 
street  and  other  similar  Improvements  are 
upheld  upon  the  theory  that  each  lot  or  tract 
of  land  assessed  Is  benefited  in  a  special  and 
peculiar  manner  in  a  sum  equal  to  the 
amount  ratimated  or  assessed  against  it.*' 
Through  the  same  Judge,  the  court  in  Gar- 
vin V.  Daussman  (May  8,  1888)  114  Ind.  429. 
10  N.  E.  826,  In  speaking  of  the  kind  of 
notice  and  hearing  that  was  thought  to  sat- 
isfy all  constitutional  requirements,  aald: 
*'£n  the  imposition  ot  poll  or  occaiiatlon  taxes, 
where  a  certain  sum  Is  assessed  against  each 
individual  exercising  a  given  avocation,  or 
according  to  his  age,  without  regard  to  ac- 
tual benefits,  the  necessity  of  notice  and  a 
hearing  is  reduced  to  a  minimum.  To  a 
measurable  extent  the  same  prlndi^  Is  in- 
volved when  the  cost  of  an  Improvement  Is, 
a»  by  law  In  proper  cases  It  may  be,  appor- 
t/oned  by  mere  mathematical  calculation,  ac- 
cording to  a  certain  rate  per  front  foot. 
mm*  principle  which  underlies  and 
upholds  apedal  assessments,  such  as  that  !&• 


volved  In  the  present  case,  Is  tiiat  the  lands 
assessed  are  enhanced  in  value  to  an  amount 
equal  to  the  cost  of  the  Improvement  which 
is  to  be  apportioned  among  those  specially 
benefited  In  the  manner  prescribed  by  law. 
*  *  *  It  is  essential  to  the  public  good 
that  the  necessity  for  street  and  other  pub- 
lic improvements,  and  the  cost  of  making 
them,  and  such  other  proceedings  as  are  nec- 
essary to  insure  the  prompt  execution  ot  the 
work,  be  determined  and  taken  In  a  com- 
paratively summary  way.  •  •  •  If , 
therefore,  the  law  provides  for  giving  notice, 
and  for  a  method  whereby  the  prop^y  own- 
er may  ultimately  challenge  the  correctness 
of  the  assessment  made  against  his  property, 
in  respect  to  whether  it  was  made  in  good 
faith,  without  intervening  mistake  or  error, 
and  according  to  the  method  and  under  the 
safeguards  provided  by  the  law,— the  constl- 
turtonnl  provision  Is  deemed  to  be  satisfied.** 
Taking  the  foregoing  as  a  fair  fllustratloB 
of  the  Judicial  history  of  the  question  down 
to  1889,  I  cannot  agree  In  the  statement  that 
the  constitutionality  of  the  front-foot  method 
had  been  considered  only  In  reference  to  the 
provision  requiring  uniformity  and  equality 
In  taxation,  and  never  In  reference  to  "Juat 
compensation"  and  "due  process  of  law"; 
and  I  am  unable  to  reconcile  such  a  conten- 
tion with  the  admission  that  Dillon  and 
Cooley  were  not  without  warrant  in  classing 
Indiana  "as  one  of  the  majority. states  up- 
holding the  doctrine  that  It  is  competent  for 
the  legislature  conclusively  to  declare  that 
the  total  cost  of  a  local  Improvement  shall 
be  assessed  equally  against  the  frontage." 
The  legislature  of  1889  not  only  knew  this 
judicial  history,  but  also  were  aware  that  it 
was  occasioned  by  a  uniform  and  consistent 
course  of  legislation  since  18S2.  Prior  to 
1889  the  street  Improvement  laws  had  been 
changed  many  times,  and  yet  it  is  agreed 
that  the  underlying  plan  remained  the  same. 
In  1889  certain  changes  were  made;  and  my 
Brethren,  If  I  imderstand  them,  state  that  the 
legislature  Intended  to  abandon  the  whole 
theory  of  local  assessments  under  the  "old" 
constitution,  and  to  adopt  the  theory  of  the 
"new."  And  this  on  account  of  the  people's 
dissatisfaction  with  the  law.  But  It  Is  said 
that  "It  Is  evident  that  the  discontent  did  not 
arise  from  the  method  of  frontage  assess- 
ments as  a  rule,  for  that  principle  had  been 
consistently  maintained  In  every  enactment 
since  1852,  and  was  carried  Into  the  Barrett 
law."  The  last  declaration  of  this  court  on 
the  subject  of  street  Improvements  prior  to 
the  meeting  of  the  legislature  In  January, 
1889,  was  made  in  Garvin  v.  Daussman 
(May,  1888)  114  Ind.  429,  16  N.  E.  826.  In 
that  case,  as  in  some  earlier  ones,  the  consti- 
tutionality of  the  arbitrary  front-foot  meth- 
od was  upheld,  not  only  in  respect  to  "uni- 
form and  equal  taxation,"  but  also  In  re- 
spect to  "just  compensation"  and  "due  pro- 
cess of  law";  and  the  court  then  advised  the 
legislature  that  "the  determination  of  the 
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common  coundl  *  *  *  nay  be  made 
coDcloBlre.  *  *  *  It  Is  essential  to-  the 
pabllc  good  that  the  necessity  for  street 
and  other  public  Improrements,  and  the  cost 
ot  making  them,  and  such  other  proceedings 
as  are  necessary  to  Insure  the  prompt  exe- 
cution of  the  work,  be  determined  and  taken 
In  a  comparatively  summary  way."  In  mak- 
ing np  the  Barrett  law.  the  legislature  did 
not  strike  ont  Into  new  fields;  biit  they  took, 
as  the  foundation  to  work  upon,  the  old 
street  Improvement  statutes  of  this  state, 
which  are  confessedly  based  upon  the  ar- 
bitrary front-foot  method;  and  adopted  from 
other  states  certain  dements  that  stood  as 
component  parts  of  the  arbitrary  front-foot 
method.  Compare  Bates*^  Ann.  St  Ohio  1809, 
(9  L^J&Sa,  1-0.  and  seetlons  22^b~22»Sd.  Also 
Laws  N.  T.  1870,  c.  610;  Laws  N.  Y.  1881. 
c.  CSO;  Laws  N.  T.  1884,  c.  510;  Laws  N.  T. 
1885.  CC.  896,  406;  Laws  N.  Y.  1803,  c.  550; 
Laws  N.  T.  18(K!,  c.  816;  and  Spencer  v.  Mer- 
chant, 100  N.  Y.  OSS,  3  N.  B.  082;  Jones  r. 
Town  of  Tonawanda,  158  N.  Y.  438,  S3  N.  B. 
280;  Lyon  v.  Town  of  Tonawanda  (C.  O.)  93 
Fed.  3G1.  The  new  features  that  were  not 
in  our  former  statutes  are  the  provisions  for 
the  resolution  of  necessity,  for  the  Issuance 
of  bonds  and  the  foredosmn  of  the  liens  rep- 
resented thereby,  for  the  laying  of  the  assess- 
ments  by  the  dty  engineer,  and  for  the  sub- 
stitution of  the  common  council  for  the  cir- 
cuit court  as  the  tribunal  whose  Judgment, 
after  a  *%earlng,"  makes  the  assessments 
conclusive.  As  these  features  are  well  adapt- 
ed to  fit  into  the  scheme  of  laying  street  as- 
sessments by  tbe  arbitrary  front-foot  meth- 
od, and  aa  such  was  their  place  in  the  legis- 
lative plans  of  Ohio  and  New  York,  and 
perhaps  other  states,  it  strikes  me  as  a  some- 
what violent  assumption  to  say  that  the  leg- 
islature of  1889  must  have  Intended,  by  the 
Introduction  of  these  provisions,  to  grant 
the  property  owners  rights  beyond  those  giv- 
en by  the  "old"  constitution  tliat  was  then 
hi  force,  and  to  afford  them  the  protection 
guarantied  by  the  "new**  constitution  of 
1898b  The  proper  uBumptlon  would  be  that 
the  l^slature  did  not  Intend  to  depart  from 
a  long-settled  policy,  or  to  have  the  basis  of 
assessment  which  was  brought  forward 
from  oor  former  statutes,  viewed  in  any 
other  light  than  that  of 'Its  settled  construc- 
MoD.  The  new  provisions,  except  section  6, 
do  not  purport  to  fix  any  rule  for  laying  the 
assessments.  Section  6  expressly  makes 
frontage  the  baals  for  street  assessments. 
So  it  is  found  that  In  the  only  new  section 
which  speaks  of  the  method  of  assessment 
the  same  plan  Is  apparent  that  Inheres  In  the 
old  matter  which  was  re-enacted.  And  In  no 
other  way  could  section  6  have  bem  harmo- 
nized with  the  former  laws  which  were  used 
as  the  foundation  of  the  new.  Yet  oh  the 
word  "hearing"  in  section  7  is  hung  a  con- 
struction which,  as  It  seems  to  me,  conflicts 
not  only  with  the  former  laws,  but  also  with 
the  concurrently  new  matter  in  section  6. 
67  N.E.-8 


Brethren  seem  to  hare  overlooked  the 
consldnutlon  that  in  enacting  the  Barrett 
law  tile  legislature  may  have  found  that  the 
then  existing  statutes,  which  permitted  the 
property  owners  separately  and  one  ftt  a 
time  to  contest  in  the  drcuit  court  the  coi> 
rectnesB  of  their  assessments,  did  not  afford 
a  satlsfactoi?  basis  for  the  issuance  of  Iwnds, 
and  that  the  aubstltntlon  therefor  of  a  'bear- 
ing" before  the  common  council,  at  which  aU 
objections  could  be  disposed  of  together,  fur- 
nished "a  comparatively  summary  way"  of 
rendering  the  assessments  conduslve,  as 
suggested  In  Garvin  v.  Daussman,  supra. 

It  seems  to  me  that  my  Brethren  have  act- 
ed upon  the  plan  fit  first  adopting  a  constroe- 
tlon  of  section  7.  and  then  construing  the  rest 
of  the  act  (so  far  as  It  Is  set  forth  by  ttiem) 
in  a  way  to  conform  thereto.  I  think  this 
Is  not  a  proper  method  of  interpretatloh;  and 
I  cannot,  under  the  rules  of  constmctton  as  I 
understand  them,  find  the  meaning  in  section 
7  that  has  been  given  to  It  The  language 
of  the  section  furnishes  no  foundation  for  the 
construction  adopted.  It  makes  no  allusion 
to  special  benefits.  It  fiUls  to  command  the 
city  to  refrain  from  assesshig  upon  the  abut- 
ting lot  an  amount  in  excess  of  the  special 
benefits  actually  received  by  It  and  to  re- 
frain from  assessing  upon  the  property  In  the 
taxing  district  an  amount  in  excem  ot  the 
sum  total  of  the  qwclal  beneflte  actually  re- 
ceived by  the  several  parcels  of  contributing 
property.  It  falls  to  command  the  city  to 
pay  from  the  general  treasury  the  excess  of 
cost  above  the  total  special  benefits,— the  part 
that  .benefits  only  the  mutiiclpallty  at  large. 
Ben^ts  and  damages  are  the  varying  de- 
grees above  and  below  zero  on  the  compensa- 
tion scale.  If  a  lot  owner's  special  benefits 
were  below  zero,  from  what  somre,  and  by 
what  method,  is  he  to  make  even?  The  sec- 
tion falls  to  provide.  These  omitted  matters 
might  have  been  folly  and  explicitly  sui^Ied 
by  the  legislature  by  tacking  tbem  onto  the 
word  "hearing"  but  it  did  not  do  so.  My 
Brethren  say  that  ":^m  the  term  *hearlng' 
is  necessarily  Implied  the  power  to  administer 
some  adequate  remedy."  That  remedy,  they 
say,  must  be  a  determination  of  special  Iwne- 
flts  actually  received,  for  otherwise  the  legis- 
lators are  accused  of  Insincerity,  dlsslmulor 
tlon,  and  mockery.  The  argument  seems  to 
me  a  pl^n  begi^ng  of  the  queaUon.  The 
question  Is,  did  the  l^islature  intend  to  pro- 
vide the  "hearing"  required  by  ttie  "old**  con- 
stitution, then  in  force,  or  the  "hearlni^'  re- 
quired by  the  "new"  constitution  of  1808? 
The  ai^ument  seems  to  assume  tliat  In  1880 
no  "hearing"  was  a  "bearing"  unless  It  was 
for  the  purpose  of  detmnlnlng  benefits  actual- 
ly received  as  a  matter  of  fact  Although  I 
agree  in  the  statement  that  well-disposed  tax- 
ing officers  would  remedy  their  omissions  and 
mistakes,  if  ttiey  noticed  or  were  informed 
of  them,  without  any  ^'hearing,"  yet  I  say 
that  the  legislature  never  had  tbB  power  to 
frame  a  tow  tliat  shut  off  the  property  owner 
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on  the  presumption  that  the  assessing  officers 
would  make  no  omissions  or  mistakes.  In 
•U  ralld  taxation,  three  things  have  erer  been 
required:  First.  A  law  directing  the  assess- 
ing officers  how  to  proceed.  The  authority  to 
tax  la  exclusively  a  legislative  power.  "This 
Is  manifest  from  the  slightest  consideration  of 
what  taxation  Is.  It  Is  the  making  of  rules 
and  regulations  under  whJch  the  necessary 
revenues  for  aU  needs  of  government  are  to 
be  ai^ortloned  among  the  people  and  collected 
from  them."  Cooley,  Tox'n  {2d  Ed.)  41. 
Second.  An  assessment  by  the  proper  admin- 
istrative officials,  which  must  be  made  In  sub- 
stantial conformity  to  the  method  prescribed 
by  the  law;  for  the  expression  of  one  method 
Is  the  exclusion  of  all  others.  Third.  An  op- 
portunity for  the  property  owner  to  have  a 
**bearlng"  before  some  tribunal  with  Judicial 
powers  on  the  questiMi  whether  or  not  the 
assessing  officers  have  substantially  compiled 
with  the  method  prescribed  by  the  law.  So 
the  word  "hearing"  does  not  necessarily  Im- 
ply a  hearing  aa  special  benefits  as  a  matter 
of  fact;  for,  on  the  question  of  the  correct- 
ness of  special  assessments  for  special  bene- 
ffts  declared  as  a  matter  of  law,  the  property 
owner  was  enUtied  to  a  "hearing,"  and  It 
would  have  been  expression  and  conflseation 
to  have  denied  it  to  him.  The  city  Is  the 
actor  In  prosecuting  the  proceedings  that  re- 
sult In  a  Judgment  making  the  assessments 
conclusive  upon  the  lands  of  abutting  pro- 
prietors. The  engineer  flies  his  report,  as- 
sessing eadi  piece  of  contributing  property  a 
certain  sum  as  he  has  computed  It  according 
to  the  commands  of  section  6.  The  hearing 
provided  for  In  section  7  Is,  according  to  the 
language  of  the  act  s  hearing  upon  the  report 
of  the  engineer  and  the  assessments  therein. 
It  Is  axiomatic  that  In  all  hearings  the  tri- 
bunal must  determine  the  case  upon  the 
charge  filed  against  the  defendant.  This  Is 
true,  not  only  In  all  cases  before  regularly 
ordained  courts,  but  also  In  all  special  pro- 
ceedings before  special  tribunals.  In  proceed- 
ings before  city  commissioners  for  the  open- 
ing and  vacation  of  streets  (section  3160  et 
seg..  Rev.  St.  1881;  section  3106.  et  seq.,  Hor- 
ner's Rev.  St  1887;  section  3629  et  seq.. 
Bums'  Rev.  St  1894),  before  drcolt  courts 
and  before  boards  of  county  commlsdoners 
for  the  establishment  of  public  drains  (chap- 
ter 49,  Rev.  St  1881;  chapter  49,  Homer's 
Rev.  St.  1897;  chapter  53,  Bums'  Rer.  St 
1894),  before  boards  of  county  commission- 
ers In  the  various  proceedings  relating  to  free 
gravel  roads  (chapter  70.  Rev.  St  1881;  chap- 
ter 70.  Homer's  Rev.  St  1897;  chapter  76, 
Bums*  Rev.  St  1894),  the  landowners  are  af- 
forded a  hearing  on  the  question  of  special 
benefits,  not  because  they  are  offered  a  hear- 
ing, but  because  the  charge  upon  which  the 
bearing  Is  had  Is  that  their  particular  lands 
are  severally  specially  benefited.  In  all  these 
cases,  the  question  for  the  tribunal  to  deter- 
mine on  the  hearing  Is  whether  the  engineer 
(or  riewrai,  or  coRespondlng  offldals,  who 


formulate  the  charge  against  the  property 
owners)  has  fully.  Impartially,  and  correctly 
performed  the  duties  laid  upon  him  by  the 
statute.  If  he  has.  Judgment  confirming  his 
action  is  rendered;  if  he  has  not  the  tribunal 
altera  or  amends,  or  requites  him  to  alter  or 
amend,  his  charge  to  conform  to  what  It 
should  have  been  In  the  first  place  if  he  bad 
complied  with  his  duties  under  the  statute, 
and  then  renders  Judgment  on  the  charge. 
This  principle  has  been  fully  recognized  In 
the  street  Improvement  cases  of  Garvin  v. 
DauBsman,  114  Ind.  429,  16  N.  E.  826,  and 
City  of  Terre  Haute  v.  Mack.  189  Ind.  99.  88 
N.  B.  468.  In  Hutcbeson  v.  Storrie  (June  19. 
1899)  51  8.  W.  852.  45  L.  B.  A.  289,  the  su- 
preme court  of  Texas  bad  before  It  a  law  that 
Is  exactiy  the  same  in  essentials  as  the  Bar- 
rett law.  After  the  engineer  files  bis  report 
of  the  total  cost  etc,  and  of  the  assessment 
upon  each  lot  by  frontage,  the  city  council 
gives  notice  by  publication  of  a  hearing,  when 
the  property  owners  may  "object  to  any  such 
acts  and  proceedings,  and  show  wherein  they 
have  been  or  may  be  wronged  or  injured 
thereby,  and  ask  for  a  revision  or  correction 
of  the  same."  The  city  council  cannot  make 
the  final  assessments  until  all  objections  have 
been  heard  and  determined.  It  will  be  ob-. 
served  that  the  Texan  property  owners  were 
f^ven  an  opportunity  to  "show  wherein  they 
have  been  or  may  be  wronged  or  Injured"  by 
the  front-foot  assessment  This  Is  certainly 
as  broad  as  the  right  to  "make  objection"  to 
the  report  and  the  assessments  therein.  And 
the  court  said:  "The  foregoing  provision  of 
the  charter  authorizes  the  property  owner  to 
call  upon  the  city  council  to  revise  or  correct 
errors  committed  In  the  proceedings  had  in  as- 
sessing the  cost  of  Improvement  against  his 
property,  but  it  does  not  empower  the  coun- 
cil to  do  anything  that  It  or  Its  officers  conld 
not  have  done  In  the  first  Instance.  The 
words  'revision'  and  'correction*  mean  fliat 
the  council  may  be  called  upon  to  review  that 
which  had  been  done,  and  to  make  the  pro- 
ceedings conform  to  the  law.  Vinsant  v. 
Knox.  27  Ark.  272.  The  dty  coundl,  and 
the  officers  acting  under  tbe  autiiorlty  of  the 
charter  of  the  otty  of  Houston,  having  no 
power.  In  the  ftist  instance,  to  consider  tbe 
question  of  benefits  In  fixing  the  amount  to 
be  charged  against  Mrs.  Hutcheson's  property, 
a  revision  and  correction  of  the  acts  done 
could  not  give  relief  against  the  wrong  com- 
plained of.  •  •  •  The  claim  that,  upon 
petition  of  Mrs.  Hutcheson,  Uie  coundl  could 
have  afforded  relief  from  the  unlawful  ex- 
action, is  wholly  unsupported  by  the  terms  of 
the  law,  and  Is  In  direct  conflict  with  many 
of  Its  provisions.  The  wrong  did  not  consist 
In  a  failure  to  follow  the  directions  of  the 
law.  but  In  obeying  its  unconstitutional  re- 
quirements." So,  on  the  hearing  mentioned 
in  section  7  of  the  Barrett  law,  the  Inquiry 
must  be  confined  to  the  question  whether  or 
not  the  assessment  reported  by  the  engineer 
bu  been  made  as  It  ought  to  ban  been  made 
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In  the  flrst  instance,— that  Is,  In  conformity 
to  the  terms  of  the  law  prescribing  his  duties, 
—unless  that  hearing,  of  all  the  hearings  In  the 
world,  is  to  be  made  an  exception  to  the  unl- 
rersal  role  that  a  tribunal  must  determine  a 
ease  on  the  cbaxg»  filed  against  the  defend- 
ant and  Is  not  at  liberty  to  discard  that 
diaise,  and  reacb  out  and  draw  In  some  other 
from  ondeflned  sources  and  undefined 
methods.  On  fiie  ^'hearing"  the  common 
council  "may  adopt,  alter,  or  amend  such  re- 
port and  the  assessments  therein."  It  Is  true 
that  "alter**  means,  "to  make  otherwise." 
Bnt  It  does  not  follow  that  the  report  and  the 
assessments  therein  cannot  be  made  other- 
wise than  the  engineer  made  them,  except  by 
abandoning  the  method  of  testing  the  assess- 
ments by  the  standard  of  special  benefits  de- 
clared as  a  matter  of  law,  and  fcdlowlng  the 
method  of  testing  the  assessments  by  the 
standard  of  fecial  benefits  actually  received 
determined  as  a  matter  of  fact  If  the  en- 
gineer made  any  mistakes  In  following  out  the 
ftont-foot  method  prescribed  for  him,  his  re- 
port, and  the  assessments  therein,  would  be 
made  otherwise  by  correcting  the  errors.  But 
"alter"  is  used  in  connection  with  other 
words.  The  council  "may  amend"  the  report 
and  the  assessments  therein.  "Amendment" 
is  usually  understood  In  law  to  mean  the  sup- 
ptyli^  of  deficiencies.  If  the  engineer  made 
any  omissions  of  property  or  other  material 
matter,  his  report,  and  the  assessments  there- 
in, would  be  amended  by  supplying  the  de- 
ficiencies. The  council  "may  adopt"  the  re- 
port and  the  assessments  therein.  If  the  en- 
gineer, as  the  assessing  oCBcer,  has  made  no 
mistakes  nor  omissions  in  laying  the  assess- 
ments In  his  r^rt,  surely  the  council,  as  a 
reviewing  tribunal,  should  be  permitted  to 
confirm  the  assessments.  In  taking  the  ac- 
tual language  of  the  clause,  something  more 
than  the  word  "alter"  should  be  considered. 
For  example,  it  makes  a  difference  whether 
the  auxiliary  verb  "may"  or  "Bhall"  is  con- 
nected with  "alter."  Standing  alone,  "alter" 
can  be  given  the  broadest  definition  to  be 
found  in  the  dictionaries;  and,  If  the  auxilia- 
ry verb  and  the  object  are  to  be  assumed, 
and  not  taken  from  the  actual  language  of  the 
clause  Itself,  It  Is  possible,  of  course,  to  say 
diat  the  common  council  "shall  alter  the  basis 
of  the  assessments  In  the  engineer's  reirart" 
But  the  actual  language  Is  that  the  coundl 
may  adopt,  alter,  or  amend  the  engineer's  re- 
port and  the  assessments  therein.  The  meth- 
od on  which  the  engineer's  report  and  the  as- 
sessments therein  are  based  has  been  con- 
tinuously asserted  throughout  the  preceding 
seetioog.  The  canons  of  Interpretation  re- 
quire that  general  words  be  limited  to  the 
sense  of  the  context,  "Not  only  are  words 
and  provisions  modified  to  harmonize  with 
the  leading  and  controlling  purpose  or  Inten- 
tion of  an  act,  but  also  by  comparison  of  one 
subordinate  part  with  another:  that  Is  to 
say,  the  sense  of  particular  words  or  phrases 
may  be  greatly  Inflnenced  by  the  context,  or 


their  association  with  other  words  or  clausea" 
Suth.  St  Const  f  SXS.  "Genonl  words  or 
clauses  may  be  restricted  to  effectuate  the  In- 
tentlm,  or  to  harmonize  them  with  other  ex- 
pressed provl8l(Hi8.  Where  general  language, 
construed  In  a  broad  sense,  wonld  lead  to  ah- 
snrdlty.  It  may  be  restrained.  The  particu- 
lar Inquiry  Is,  not  what  Is  the  abstract  force 
of  the  words,  or  what  they  may  comprehend, 
bat  In  what  sense  they  were  Intended  to  be 
used  as  they  are  found  In  the  act."   Id.  §  246. 

To  insert  Into  the  seventh  sectI<Hi  the  ele- 
mmts  that  the  legislature  failed  to  Include  Is. 
I  think,  not  only  violative  of  the  plain  lan- 
guage of  that  section,  bnt  Is  deatrnctire  of 
other  parts  of  the  act  The  primary  rule  of 
construction  Is  to  take  the  language  of  the 
legislature  In  question  according  to  the  plain 
and  ordinary  meaning  of  the  words,  without 
adding  to  or  taking  therefrom,  and.  If  the 
language  so  taken  does  not  create  an  am- 
biguity, to  accept  It  as  declaratwy  of  the  l^s- 
latlve  Intent  But  If  there  were  an  ambiguity, 
then  tiie  next  mle  of  construction  should  re- 
quire the  court  so  to  resolve  the  ambiguity 
as  to  give  effect  and  purpose  and  meaning  to 
the  other  parts  of  the  act.  If  the  ambiguity 
(supposed,  for  the  sake  of  argument)  were  re- 
solved In  favor  of  the  Idea  that  the  council,  on 
the  hearing.  Is  required  to  determine  the  as- 
sessments on  the  basis  of  special  benefits  actu- 
ally received,  then  the  sixth  section  is  deleted 
from  the  act,  and  the  legislature  is  convicted 
of  the  folly  of  having  provided  elaborate^ 
and  explicitly  for  a  method  of  assessing  upon 
each  front  toot  throughout  the  improvement 
an  equal  sum  (a  nlethod  that  necessarily  ex- 
cludes the  consideration  of  special  benefits 
actually  received),  and  then  declaring  that  on 
the  hearing  the  council,  not  may,  but  shall, 
dlsr^rd  and  throw  aside  all  that  has  been 
done  relating  to  assessments,  and  begin  de 
novo,  and  make  the  assessments  by  the  meth- 
od of  determining  the  special  benefits  actually 
received.  My  Brethren  seek  to  save  some 
purpose  and  meaning  In  section  €  by  hold- 
ing, as  I  understand  them,  that  the  engineer 
does  not  make  the  asse^ments,  but  simply 
reports  certain  facts  for  the  enlightenment  of 
the  council  when  that  body  enters  upon  the 
making  of  the  assessments  according  to  spe- 
cial benefits  actually  received.  If  this  were 
true,  section  6  would  nevertheless  accuse  the 
legislature  of  dealing  In  futilities.  How  wotild 
the  council,  when  that  body  purposes  to  enter 
upon  the  making  of  the  assessments  accord- 
ing to  special  benefits  actually  received,  be 
enlightened  by  being  Informed  of  the  total 
cost  of  the  Improvement?  The  average  coat 
per  front  foot?  The  name  of  each  property 
owner?  The  number  of  front  feet  owned  by 
each?  The  amount  due  upon  each  lot  ascer^ 
tained  and  fixed  by  multiplying  the  cost  pet 
front  foot  by  the  number  of  front  feet  of 
each  lot?  The  legal  description  of  each  iot^ 
How  would  these  items  afford  the  council  an; 
Information  on  those  matters  on  account  of 
which  my  Brethren  say  that  special  ben^ts 
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actaally  received  ahould  be  considered,  name- 
ly, that  It  Is  "clear  that  all  property  bordering 
upon  a  municipal  highway  Is  not  affected  In 
the  same  way  by  an  Improvement  of  the  lat- 
ter; that  In  Bome  cases  the  grade  may  be  so 
raised  or  lowered  as  to  Impair  most  seriously 
the  use  and  value  of  the  property;  In  others, 
that  some  property  may  be  situate  upon  a 
general  level,  highly  Improved,  and  tn  a  busi- 
ness part  of  the  city,  while  others  upon  the 
same  street  may  be  remote  from  bnalness, 
lying  low,  and  near  a  water  conrse,  and  prac- 
tically worthless  for  business  or  residential 
purposes;  In  others,  some  abutting  lots  may 
be  2U  feet  and  others  200  feet  deep"?  But 
it  Is  not  true  that  the  engineer  simply  reports 
certain  facts  and  makes  no  assessmenta  He  la 
required  to  Ascertain  and  fix  the  amount  due 
upon  each  lot  by  multiplying  the  average  cost 
per  front  foot  by  the  number  of  front  feet  of 
each  lot.  This  Is  an  assessment,  as  will  here- 
inafter more  fully  be  shown.  It  is  sufficient 
for  the  present  to  point  out  that  the  legisla- 
ture has  In  express  words  defined  the  en- 
gineer's ascertainment  and  fixing  of'  the 
amounts  due  upon  the  several  lots  as  "assess- 
ments." The  legislature  says  that  the  matter 
In  review  before  the  council  as  a  tribunal  Is 
the  engineer's  report  and  the  assessments 
therein.  And  the  matters  other  than  the  aa- 
sessments.  In  the  engineer's  repinrt,  are  ma- 
terial only  on  the  theory  that  the  property 
owners  are  afforded  a  "hearing"  to  challenge 
the  correctness  of  the  assessments,  as  "bear- 
ing" was  defined  In  Garvin  v.  Danssman,  114 
Ind.  439,  16  N.  E.  82S.  It  is  true  that,  if  a 
property  owner's  assessment  were  made  on 
the  basis  of  special  beaellts  actually  received. 
It  could  be  figured  out  that  the  assessment 
amounted  to  so  much  per  front  foot,— $4.98 
In  one  case  and  |1.30  In  another.  But  It 
would  have  been  Just  as  reasonable  for  the 
legislature  to  require  the  engineer  to  report 
the  number  of  persons  In  each  property 
owner's  family;  for,  in  the  same  way,  tt  could 
be  figured  out  that  the  aBseBsment  amounted 
to  so  much  per  bead. 

To  Insert  Into  the  seventh  section  the  ele- 
ments that  the  legislature  failed  to  Include 
would  also  destroy  the  fifth  section  of  the 
act.  That  section  empowers  the  council  to  pay 
the  contractor  from  time  to  time  during  the 
progress  of  the  work.  Such  payments  are 
made  out  of  the  treasury,  and  are  declared  to 
be  llena  upon  the  abutting  property.  The  city 
Incurs  no  personal  lia})Illty  to  the  contractor, 
but  acts  merely  as  an  instrumentality  in  col- 
lecting money  tor  the  contractor  from  the 
property  owners.  Quill  v.  City  of  Indianapo- 
ils,  12A  Ind.  202,  23  N.  B.  788,  7  L.  R.  A.  681; 
Spldell  V.  Johnson,  128  Ind.  236,  25  N.  E. 
880.  The  plain  meaning  of  the  section  Is  that, 
if  the  city  shall  advance  money  from  the 
U-easury  to  the  contractor,  the  city  shall  have 
the  absolute  right  to  reimbursement  from  the 
property  owners  by  means  of  the  liens  that, 
by  this  fifth  section,  are  put  upon  the  abut- 
ting property.   If  tlie  city,  under  section  5, 


should  advance  to  the  contractor  90  per  cen- 
tum, say,  of  the  cost,  and  If,  under  section  7» 
as  my  Brethren  construe  It,  the  city  must  limit 
the  assessment  against  each  parcel  to  an 
amount  not  exceeding  the  fecial  benefits  ac- 
tually received  by  It,  50  per  centmn,  say,  of  the 
cost,  then  the  plain  meaning  of  section  5  1» 
utterly  destroyed,  and  the  city  would  be  left 
with  a  loss  of  40  per  centum,  say.  of  the  cost, 
although  the  city  had  begim  and  carried  for^ 
ward  the  Improvement  under  a  resolution  de- 
claring that  all  of  the  cost,  except  for  street 
and  alley  crossings,  should  be  borne  by  the 
abutting  property.  If  city  officials  had  under- 
stood this  necessary  result  of  the  construction 
contended  for  In  this  and  other  cases  pend- 
ing In  this  court,  they  might  not  have  been 
so  ready  to  deprive  tbemEelves  of  so  mncb 
cash  or  debt-Incurring  margin  to  use  for  other 
purposes. 

To  Insert  Into  the  seventh  section  the  ele* 
ments  the  legislature  failed  to  Include  would 
also  destroy  the  third  section  of  the  act. 
This  section  provides  the  fund  for  paying  the 
contractor.  As  soon  as  the  work  is  deter- 
miuefl  upon,  the  council  makes  a  contract 
with  the  best  bidder.  The  contractor  gives 
a  bond  for  the  prompt  and  faithful  perform- 
ance of  the  work.  The  contract  Is,  of  course, 
binding  upon  blm,  and  he  must  execute  It  or 
be  liable  on  his  bond.  He  entera  Into  this 
binding  contract  on  the  faith  of  a  positive 
legislative  declaration:  "The  city  or  lucoi^ 
porated  town  shall  be  liable  to  the  contractor 
for  the  contract  price  of  said  Improvement, 
and  the  owners  of  lots  or  parts  of  lots  bor- 
dering on  such  street  or  alley  or  the  part 
thereof  to  be  Improved  shall  be  liable  to  the 
city  for  their  prt^rtlon  of  the  costs  in  the 
ratio  of  the  front  line  of  their  lots  owned  by 
them  to  the  whole  Improved  line  for  street 
or  alley  improvements,  and  the  ci^  or  In- 
corporated town  shall  have  a  lien  upon  snch 
lots  or  parts  of  lots,  respectively,  from  the 
time  such  improvement  is  ordered,-  for  such 
cost  of  Improvement,  *  •  *  [which]  shall 
be  assessed  upon  the  ground  fronting  or  Im- 
mediately abutting  on  such  Improvement 
back  to  the  distance  of  one  hundred  and  fifty 
feet  from  such  front  line,  and  the  city  or  In- 
con>oiated  town  and  the  contractor  shall 
have  a  lien  thereon  for  the  value  of  such 
improvement"  As  already  stated,  the  city 
Is  not  personally  liable  to  the  contractor.  If 
the  city  has  advanced  money,  It  has  the  Hen 
by  which  to  secure  reimbursement  If  the 
contractor  receives  his  contract  price  in  im- 
provement certificates  or  bonds,  he  bas  the 
lien  by  which  to  collect  the  contract  price  of 
his  labor  and  materials.  This  section  also 
says  that  the  city  "shall  be  liable  and  pay 
for  all  that  part  of  such  street  or  alley  Im- 
provement as  shall  be  occupied  by  the  street 
and  alley  crossings."  The  plain  meaning  of 
section  3  is  thnt,  unless  the  city  vc^untarlly 
assumes  in  advance  to  [>ay  some  definite  pe> 
centage  of  the  total  cost,  the  dty  shall  pay 
for  street  and  alley  crossings,  and  the  prop- 
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erty  owners  ehall  pay  for  the  rest  of  the  Im- 
provement; and  that,  If  the  city  assumes  a 
certain  percentage,  the  residue  of  the  total 
cost,  except  for  street  and  alley  crossings, 
which  must  be  paid  for  by  the  city.  Is  to  be 
borne  by  the  property  owners.  By  the  Im- 
plied i>ower  that  my  Brethren  find  In  sec- 
tion 7,  this  meaning  Is  destroyed.  If  the  as- 
sessments  are  to  be  measured  by  the  actual 
benefits  which  the  property  owners  lecelre 
from  the  improvement.  It  Is  evident  that  the 
Improvement  as  a  whole  must  be  considered. 
The  question  would  be,  how  much  special 
benefit  does  each  lot  actually  receive  from 
this  Improvement?  And  each  owners'  contrt- 
batlon  towards  the  cost  as  a  whole  would  t>e 
determined  accordingly.  And  the  excess  of 
cost,  as  one  sum,  would  have  to  be  paid  by 
the  city.  It  seems  Indisputable  that  the  total 
cost  would  thus  be  divided  between  the  city 
and  the  property  owners  on  a  contingency 
that  bears  no  relation  to  the  number  of  feet 
In  the  street  and  alley  crossings.  Yet  section 
S  clearly  separates  the  Improvement  itself 
and  the  liability  therefor  Into  two  distinct 
parts. 

Further,  in  regard  to  section  3,  my  Brethren 
say  that  It  should  be  noted  that  tlie  provi- 
sion Is  "that  the  cost  shall  be  estimated  by 
the  running  foot,  not  assessed."  They. quote 
the  definition  that  an  assessment  Is  the  "ad- 
justing of  the  shares  of  a  contribution  to- 
wards a  common  beneficial  object  according 
to  the  benefit  received."  Here,  again,  my 
Brethren  seem  to  revert  to  the  Idea  that  the 
plan  required  by  the  "new"  constitution  Is 
the  only  one  in  which  special  benefits  are  the 
sole  basis  for  special  assessments.  But,  as 
already  shown,  special  benefits  were  the 
common  starting  point  of  the  two  divergent 
lines  of  tbought.  So,  If  the  definition  select- 
ed by  my  Brethren  were  the  one  the  legis- 
lators had  in  mind.  It  would  not  disclose 
which  method  they  Intended  to  pursue.  But 
It  seems  clear  to  me,  from  an  examination 
of  the  whole  act,  that  the  definition  the  legis- 
lators Intended  to  express  was  that  an  as- 
sessment Is  "an  facial  estimate  of  the  sums 
which  are  to  constitute  the  basis  of  an  ^por^ 
tlonment  of  a  tax  between  the  Individual 
subjects  of  taxation  within  a  district"  And. 
Law  Diet.  In  section  3,  the  part  of  the  sen- 
tence that  commands  how  the  estimate  shall 
be  made,  and  what  the  liability  of  the  lot 
owners  shall  be,  ends  with  a  semicolon,  and 
the  sentence  proceeds;  "and  In  making  the 
assessment  against  such  owners  for  the  Im- 
provement of  such  lots  or  parts  of  lots  and 
unplatted  lands  [the  cost]  shall  be  assessed 
upon  the  ground  fronting  or  Immediately 
abutting  on  such  Improvement  back  to  the 
distance  of  one  hundred  and  fifty  feet  from 
such  front  line,  and  the  city  or  incorporated 
town  and  the  contractor  shall  have  a  lien 
thereon  for  the  value  of  such  improvement." 
Again  In  section  3:  "Such  assessments,  with 
the  interest  accruing  thereon,  shall  be  a  lien 
upon  the  property  so  asBeased  and  shall  re- 


main a  lien  until  fully  paid."  And  In  section 
10:  "In  case  any  of  the  owners  of  lots  or 
parcels  of  ground  on  which  such  assessments 
have  been  made  shall  fall  or  refuse  for  the 
space  of  twenty  days  after  the  date  of  the 
estimate  to  pay  the  amount  thereof  due  by 
such  person  to  such  contractor,  such  contract- 
or shall  file  his  affidavit  In  the  clerk's  office 
of  said  city,  stating  that  the  whole  or  some 
part  of  said  assessment  remains  tmpald,"  etc. 
And  again  In  section  10:  "And  in  case  the 
court  and  Jury  sliall  find,  upon  trial,  the  pro- 
ceedings of  said  officers  subsequent  to  said 
order  directing  the  work  to  be  done,  are  regu- 
lar, that  a  contract  has  been  made,  that  the 
work  has  been  done,  In  whole  or  In  part,  ac- 
cording to  the  contract,  and  that  the  estimate 
has  been  properly  made  thereon,  then  said 
court  shall  direct  said  property  to  be  sold," 
etc.  It  therefore  seems  clear  that  the  legis- 
lature understood  an  "official  estimate"  to  be 
an  "assessment."  And  the  legislature  did 
not  confine  Itself  to  the  use  of  the  word  "es- 
timate"; for.  In  the  part  of  section  8  that 
my  Brethren  have  omitted,  It  appears  in 
plain  worda  that  the  lots  shall  be  "to  as- 
sessed." 

Again,  It  Is  said  that  section  3  contains  no 
mandate  that  tbe  property  "shall  ultimately 
be  required  to  contribute  equally  per  front 
foot"  I  do  not  see  how  language  could  be 
made  clearer:  "The  owners  of  lots  •  ♦  • 
shall  be  liable  •  *  «  in  the  ratio  of  tbe 
front  line  of  their  lots  owned  by  them  to  tbe 
whole  Improved  line."  This  liability  Is  se- 
ctnred  by  a  lien.  It  Is  the  fund  on  which  the 
contractor  relies  for  i)ayment  And  It  Is  th^ 
only  fund.  If  the  city  Is  up  to  Its  debt  limit, 
or  becomes  so  after  the  contract  Is  made,  and 
before  the  work  Is  completed.  My  Brethren 
say  that  section  3  requires  "that  the  liability 
shall  relate  to  the  frontage."  But  I  take  It 
that  they  do  not  mean  to  concede  that  the  lia- 
bility shall  be  according  to  the  frontage. 
They  only  mean  that  the  liability  for  special 
benefits  In  fact  received,  after  It  is  determin- 
ed at  the  conclusion  of  the  work.  Is  suscepti- 
ble of  being  figiu%d  Into  a  relation  with  the 
frontage,— a  phase  of  the  subject  that  has  al- 
ready been  noticed  sufficiently.  But  It  Is  said 
that  "the  measure  of  liability  and  lien  here 
mentioned  are  only  conjectured,  at  most,  since 
they  arise  before  an  ascertainment  of  the 
facts,  by  measurement,  necessary  to  their  def- 
inite determination."  The  order  for  the  Im- 
provement, which  enters  Into  the  contract, 
and  the  contract  Itself,  disclose  the  dimen- 
sions, location,  and  character  of  the  work,  and 
the  price  per  front  foot  In  terms,  or  In  terms 
reducible  to  the  front  foot  So  far  as  the  con- 
tractor Is  concerned,  the  moment  the  con- 
tract Is  let  he  can  determine  the  amount  of 
liability  of  each  property  owner  and  of  the 
city  for  street  and  alley  crossings  as  well  as 
when  the  work  Is  finished.  It  is  true  that  in 
tbe  assessment  made  by  the  engineer,  at  the 
conclusion  of  tbe  work,  the  "total  cost"  may 
include  other  items,  socfa  as  advertising,  etc.; 
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but  In  tlieae  matters  the  contractor  Is  not  In-  i 
terested,  for  the  contract  is  the  Hmlt  of  his 
claim  and  lien.  City  of  Huntington  v.  Force, 
152  Ind.  368,  53  N.  E.  443.  But,  If  there  were 
any  uncertainty  In  the  amount  Anally  to  be 
allowed  the  contractor,  no  imcertainty  would 
thereby  be  Introduced  Into  the  liability;  for 
the  Hen  by  the  front  foot  could  be  fixed  In 
advance  for  whatever  amount  the  contractor's 
due  proved  to  be. 

In  endeavoring  to  leave  some  purpose  in 
section  3,  my  Brethren,  If  I  comprehend  their 
meaning,  hold  that  the  section  does  not 
fix  any  basis  for  assessments,  but  only  pro- 
vides for  a  prima  facie  calculadon  of  liability. 
This  seems  to  me  a  purpose  that  Is  contrary 
to  the  entire  scope  and  manifest  intent  of  the 
act  But  I  admit  that  It  would  be  some  pur- 
pose, If  all  the  lot  owners,  except  the  "ag- 
grieved" mentioned  In  section  7,  might,  by 
not  objecting  and  not  asking  to  be  heard,  ac- 
cept the  prima  facie  calculation  as  a  correct 
statement  of  their  liability.  Such  a  construc- 
tion, however,  would  at  once  run  counter  to 
the  objection  that  the  statute  did  not  provide 
for  a  "uniform  and  equal"  rate  of  assess- 
ment Suppose  that  the  prima  facie  calcula- 
tion was  $1,000  against  each,  A.  and  B.,  who 
own  equal  frontage;  that  A.  Is  "aggrieved," 
and  B.  is  not;  that  A.  proves  to  the  satisfac- 
tion of  the  council  that  his  special  benefits 
actually  received  are  $500;  that  A.  offers  to 
prove  that  B.'s  special  benefits  actually  re- 
ceived are  $1,500;  that  the  council  agrees  with 

A.  as  to  the  truth  of  the  matter,  but  holds 
that  since  B.  has  made  no  objections,  nor  ap- 
peared to  be  beard,  6.  has  the  right  to  accept 
the  prima  facie  amotfnt  as  the  true  amount. 
Then  B.  receives  $500  in  actual  benefits  that 
he  does  not  pay  for,  and  A.  Is  compelled  to 
pay  (1)  his  special  benefits  actually  received, 
(2)  his  proportion  of  the  city's  contribution 
on  account  of  general  benefits,  and  (3)  his 
proportion  of  the  special  benefits  accruing  to 

B.  and  all  others  similarly  situated.  Now, 
to  avoid  this  difilculty,  It  is  further  held  that 
all  persons  whose  lands  are  Included  in  the 
engineer's  report  are  boimd  to  take  notice  that 
the  council  will  so  increase  or  decrease  the 
prima  facie  calculations  as  to  make  them 
equal  the  special  benefits  actually  received. 
And  In  holding  that  the  prima  facie  calcula- 
tions are  not  even  prima  facie  the  true 
amounts,  but  that  the  amounts  must  t>e  ad- 
justed on  the  radically  different  basis  of  ac- 
tual benefits,  my  Brethren  come  around  to 
the  original  position  of  discarding  all  the  steps 
provided  for  In  the  sections  preceding  the  sev- 
enth, and  of  requiring  the  council  to  deter- 
mine the  assessments  de  novo  on  the  basis 
of  actual  benefits;  thus  depriving  section  3 
of  any  Intelligent  purpose.  It  seems  to  me 
Incredible  that  the  legislature  Intended  that 
its  positive  and  erpUclt  mandates  expressed 
in  the  prior  sections  should  be  overborne  by 
an  Implication  read  Into  section  7.  And  I 
think  It  equally  faulty  to  suppose  that  the 
legislature  Intended  that  the  contractor  should 


bind  himself,  under  p«ialty,  to  perform  work, 
for  the  payment  of  which  section  3  gives  him 
a  lieu  upon  the  abutting  property  by  the  front 
foot  and  then  that  the  common  council,  at 
the  procuration  of  the  property  owners,  should 
abrogate  the  contract,  should  destroy  the  Im- 
provement cerUflcates  or  bonds,  should  ap- 
prove and  accept  the  work,  and  deprive  the 
contractor  of  his  pay.  To  quote  from  Hutch- 
eson  V.  Storrle  (Tex.  Sup.)  51  S.  W.  &48,  45  L. 
R.  A.  289:  "In  support  of  this  conclusion, 
we  call  attention  to  the  potent  fact  that  the 
city  had  entered  into  a  contract  with  Storrle 
for  the  performance  of  the  work  at  a  stiptdat- 
ed  price,  and  with  the  agreement  that  he 
should  be  paid  in  Improvement  certificates, 
which  would  hold  a  Hen  upon  the  property, 
before  the  amount  of  the  assessment  was  as- 
certained. If  the  engineer,  for  Instance,  com- 
mitted an  error  In  estimating  the  cost  of  the 
work  in  front  of  Mrs.  Hutcheson's  property, 
then  a  revision  and  correction  of  that  act  by 
the  council  could  be  had,  and  the  wrong 
could  be  corrected,  because  the  contract  itself 
furnishes  the  data,  and  the  correction  would 
accord  with  the  contract.  If,  however,  the 
council  had  changed  the  basis  of  the  assess- 
ment against  Mrs.  Hutcheson's  property  from 
the  costs  of  the  work  to  that  of  benefits  receiv- 
ed by  the  property,  whereby  the  amoimt  as- 
sessed would  be  lessened,  the  contract  would 
have  been  annulled.  A  construction  should 
not  be  placed  upon  the  language  that  would 
empower  the  city  to  destroy  the  contract 
without  the  assent  of  Storrle."  If  the  pave- 
ment contractors  had  understood  this  neces- 
sary result  of  the  construction  contended  for 
in  this  and  other  coses  pending  In  this  court, 
they  might  not  have  been  so  ready  to  take 
contracts  under  an  act  which  deprives  them 
of  the  absolute  right  to  definite  liens  on  the 
lots  of  the  property  owners,  and  remits  them 
to  the  uncertainty  of  collection  from  the  mu- 
nicipalities. In  Cason  v.  City  of  Lebanon 
(Ind.  bup.)  55  N.  E.  76S,  it  was  held  that  a 
contractor,  In  contracting  to  do  street  Im- 
provement work  under  the  Barrett  law,  must 
take  notice  of  the  city's  Indebtedness;  that 
If  the  contractor  could  not  collect  from  the 
city  for  its  part  of  the  liability,  the  whole 
contract  was  not  destroyed;  ttiat  the  consid- 
eration to  be  paid  by  the  abuttii^  property 
owners  was  sufficient  to  support  the  contract; 
and  that  the  property  owners  had  no  ground 
of  complaint  unless  the  contractors  put  in 
higher  bids  than  they  would  have  If  the  city's 
part  of  the  expense  was  collectible.  This 
strikes  me  as  Justifiable  doctrine,  if  the  Im- 
provement Itself  and  the  liability  therefor 
are  considered  as  divided  Into  two  distinct 
parts,  which  may  be  known  to  and  examin- 
ed by  both  the  contractor  and  the  property 
owners  when  the  contract  Is  let,  and  before 
the  work  Is  begun.  But  under  the  construc- 
tion of  the  Barrett  law  that  is  now  adopted, 
the  contract  at  the  time  It  is  made,  Is  severa- 
ble neither  as  to  the  work  nor  as  to  the  lla- 
bllltj  therefor.  After  the  work  as  an  entire- 
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xj  Is  done,  a  severance  of  the  total  liability  Is 
made;  but  until  tben  no  one  could  tell  what 
was  the  extent  of  the  city's  liability,  or  what 
tbe  property  owners'.  If,  at  the  time  the  con- 
tract iB  entered  into,  the  city  be  Indebted  to 
the  limit,  it  Is  llk^y  that  the  contractor's  bid 
would  be  higher,  on  account  of  the  uncertainty 
of  getting  his  pay.  Yet,  no  matter  how  high 
his  bid,  the  chance  of  even  getting  his  money 
back  would  depend  upon  a  contingency,  after 
bis  labor  and  materials  were  expended,  en- 
tirely within  the  power  and  discretion  of  the 
ftdrerse  parties  to  the  contract  And  If,  at  the 
Ume  the  contract  is  entered  Into,  the  city  hare 
a  debt-lacnrrlng  margin  to  the  amount  of  the 
contract,  the  council,  without  the  consent  of 
the  contractor,  could  exhaust  that  margin  In 
waterworks,  electric  lights,  etc.,  and  then  find 
that  the  actual  special  benefits  to  the  property 
owners  were  not  half  the  amount  of  the  con- 
tractor's expenditures.  Street  Improvements 
are  public  improvements.  Special  benefits 
are  benefits  that  are  not  common  to  the  citi- 
zens in  general.  How  much  the  contractor 
may  collect  as  special  benefits,  and  how  much 
as  general  t>eneflts,  is  left  for  his  adversary  In 
the  contract  to  say. 

By  my  Brethren's  reading  of  section  7 
(that  Is,  that  the  council,  on  the  hearing  upon 
the  engineer's  report  and  the  assessments 
therein,  shall  disregard  the  method  of  assess- 
ment porsned  down  to  that  point,  and  upon 
which  the  contract  Is  based,  and  shall  sub- 
stitute a  de  novo  Inquiry  Into  the  special  ben- 
efits actually  received),  the  legislature  Is  ac- 
cused and  found  guilty  of  Ignorance  of  the 
meaning  or  even  the  existence  of  the  word 
"benefits."  Yet  on  the  statute  book,  as  al- 
ready pointed  out,  there  were  many  Instan- 
ces in  which  assessments  for  Improvements 
were  carefully  provided  for  on  the  basis  or 
by  the  method  of  ascertalnhig  the  special 
benefits,  as  a  matter  of  fact,  and  limiting  the 
assessments  to  that  amount,  and  apportion- 
ing the  cost  In  ratio  to  such  benefits;  and 
in  this  very  statute  (the  Barrett  law)  assess- 
ments for  the  construction  of  sewers  are  di- 
rected to  be  limited  and  apportioned  accord- 
ing to  l>eneBts.  Hereinabove  only  the  mate- 
rial parts  of  the  act  relating  to  street  im- 
provements have  been  referred  to.  In  refer- 
ence to  the  assessment  lien  given  In  section 
3,  the  language  concerning  sewer  constrnc- 
tioD  Is  that  "the  cost  of  any  such  sewer  shall 
be  apportioned  among  the  lands,  lots,  and 
parts  of  lots,  benefited  thereby,  and  accord- 
ing to  such  benefits,  *  •  *  and  the  own- 
ers •  •  •  of  the  lots  or  parts  of  lots 
benefited  by  the  construction  of  such  sewer 
shall  be  liable,  for  tbe  construction  of  such 
sewer,  for  the  benefit  of  such  lots  or  parts 
of  lots  thereby."  In  reference  to  the  duties 
of  the  engineer  In  making  his  report  to  the 
council,  the  first  six  Items  from  the  sixth 
section  relate  to  street  improvements.  The 
serentb  Item  In  that  section  relates  to  sewer 
construction:  "Seventh.  In  the  case  of  the 
coostractlon  of  a  sewer,  a  description  of 


each  lot  or  parcel  of  lot  benefited  tf.eceby,  to- 
gether with  the  owner's  name,  and  the  fair 
proportion  of  the  cost  of  such  sewer,  accord- 
ing to  the  benefits  conferred  thereby,  that 
should  be  assessed  against  such  lot  or  part 
of  a  lot"  If  a  sewer  la  constructed,  and  a 
landowner  objects  to  his  assessment,  the 
hearing  on  the  engineer's  report,  provided  for 
In  section  7,  gives  him  his  "day  in  court"  on 
the  question  of  benefits,  because  the  charge 
on  which  the  hearing  Is  had  Is  that  his  lands 
should  be  assessed  a  certain  sum,  according 
to  the  benefits  conferred.  Sutherland  says 
that  attention  should  be  given,  not  only  to 
the  language  used,  but  also  to  "the  words 
or  expressions  which  obviously  are  by  design 
omitted."  Section  239.  See,  also,  section 
241.  It  seems  strange  to  suppose  that  the 
legislature  did  not  know  the  vital  difference 
between  the  engineer's  assessment  in  street 
Improvement  cases  and  In  sewer  cases;  be- 
tween the  lien  declared  in  sectiou  3  for 
street  Improvements  and  the  lien  declared  In 
the  same  eection  for  sewer  construction;  be- 
tween a  method  of  legislatively  assuming 
and  fixing  the  special  benefits  at  tbe  cost  per 
front  foot,  as  a  matter  of  statute  law,  and  a 
metliod  of  providing  for  a  determination  of 
the  actual  benefits,  aa  a  matter  of  fact  And 
the  legislature's  nice  particularity  In  making 
these  distinctions  cannot  be  overborne,  ex- 
cepting by  reading  into  section  7  an  Implica- 
tion that  renders  meaningless  many  parts 
of  tbe  act  and  Ignores  others.  All  of  the 
matter  In  the  Barrett  law  In  reference  to 
sewer  construction  was  a  new  feature  in 
street  Improvement  statutes  In  this  state,  t 
believe  my  Brethren  state  the  rule  of  con- 
struction correctiy:  "The  intention  is  to  be 
ascertained  by  considering  the  entire  stat- 
ute; and  we  must  proceed  as  we  would  with 
any  other  composition,  construing  It  with 
reference  to  the  leading  Idea  and  purpose  of 
the  whole  Instrument  The  general  intent  Is 
the  polar  star  by  which  the  meaning  of  any 
part  Is  to  be  determined  with  a  view  to 
harmonizing  the  entire  act"  But  I  do  not 
understand  the  purpose  In  stating  the  rule. 
If  It  Is  not  to  be  followed.  I  find  that  ma- 
terial parts  of  sections  3,  6,  6,  8,  9.  and  10, 
and  the  whole  of  the  Interlaced  sewer  law, 
are  omitted  from  consideration. 

It  Is  axiomatic  that  the  constitutional  pro- 
vision authorizing  the  levy  and  collection  of 
taxes  Is  not  self-executing.   It  Is  fundamen- 
tal that  the  provision  cannot  be  rngde  opera- 
j  tlVB  by  the  executive  department,  nor  by  the 
I  Judicial  department  but  only  by  the  legisla- 
tive department   It  is  elementary  that  the 
I  power  must  be  carried  Into  execution  by  ap- 
'  propriate  legislation,  and  that  no  taxing  bod- 
I  les  or  otflcers  can  make  a  valid  assessment 
I  unless  they  follow  with  substantial  strict- 
I  ness  tbe  precise  method  prescribed  by  the 
statute.    If  the  constitutional  provision  be 
read  into  the  statute.  It  is  not  perceived  how 
tbe  situation  is  changed.    If  the  provision  Is 
not  seif-execuUng  aa  it  stands  In  tbe  consU- 
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tuUon,  It  Is  not  Mlf-ezecntinff  wben  read 
.into  the  statute.  If  It  cannot  rightfully  be 
put  Into  opoation  by  the  JudlchU  department 
as  It  stands  In  the  constitution.  It  cannot 
rightfully  be  pot  Into  operation  by  the  Ju- 
dicial department  when  read  Into  the  stat-- 
ute.  If  It  can  only  be  carried  Into  execution 
by  appropriate  legislation  as  It  stands  In  the 
constitution,  It  can  only  be  carried  Into  ex- 
ecution by  appropriate  legislation  when  read 
Into  the  statute.  The  appropriate  legislation 
necessary  to  put  into  execution  the  constitu- 
tional provision  for  taxation,  by  the  method 
of  limiting  assessments  to  actual  benefits 
in  street-improTement  cases,  cannot  be  sup- 
piled  by  the  Judicial  department.  It  Beem» 
to  mft  without  going  ontalde  its  pn^er  lim- 
its. The  constitutional  provision  that  "no 
man's  property  shall  be  taken  by  law  with- 
out Just  compensation"  is  likewise  not  sdf- 
execntlng.  It  is  a  negative  provlalon,— an 
Inhibition.  If  the  constitutional  provision  be 
read  into  the  statute,  what  Is  accomplished? 
If  it  is  only  a  negative  provision,  an  Inhibi- 
tion, as  It  stands  In  the  ccmstttutlon,  It  Is 
only  a  negative  provision,  an  Inhibition, 
when  read  Into  the  statute.  If  affirmative 
legislation  Is  needed  to  enable  a  city  to  act 
under  the  provisions  as  It  stands  In  the  con- 
stitution, affirmative  le^slation  is  needed  to 
enable  a  city  to  act  under  the  provision  when 
read  into  the  statute.  In  the  place  of  the 
established  principles  for  ascertaining  Ju- 
dicially the  legislative  Intoit,  substitute  the 
following  formula:  Take  a  statute  In  which 
the  only  method  prescribed  for  fixing  assess- 
ments Is  by  frontage,  regardless  of  actual 
benefits,  read  into  this  statute  the  constitu- 
tional Inhibition  of  the  laying  of  assessments 
by 'that  method,  delete  from  the  statute  all 
that  conflicts  with  the  inhibition,  and  amend 
the  statute  by  adding  thereto  all  the  affirma> 
tlve  legislation  that  Is  needed  to  prescribe  a 
method  of  apportioning  and  limiting  assess- 
ments according  to  special  ben^ts  actually 
received.  In  other  words,  take  a  piece  of 
paper,  and  erase  what  Is  on  It,  so  that  it  be- 
comes a  blank.  Then  write  upon  It  the  nec- 
essary directions  by  which  a  coDstitutlonal 
provision  that  is  not  self-execntlng  con  be 
executed.  "The  certainty  and  stability  of  the 
law  are  among  Its  chief  excellencies.  By 
following  this  legal  injunction,  the  common 
law  has  become  a  symmetrical  system.  The 
same  authoritative  rule  applied  to  statutory 
construction  gives  a  wholesome  precision  to 
dubious  generalities,  and  otherwise  removes 
doubts  which  arise  upon  obscure  provisions, 
and  has  a  salutary  tendency  to  give  coufi- 
dence  to  those  who  must  act  upon  statutes, 
but  cannot  settle  their  meaning."  Suth.  St 
Const  S  313.  "The  aid  of  contemporaneous 
construction  Is  Invoked  where  the  language 
of  a  statute  Is  of  doubtful  Import,  and  can- 
not be  made  plain  by  the  help  of  any  other 
part  of  the  same  statute,  nor  by  the  assist- 
ance  of  any  act  In  pari  materia  which  may 
be  read  with  It,  nor  of  the  course  of  the  com- 


mon law  to  the  time  of  Its  enactment  Un- 
der such  drcumstances  the  court  may  con- 
sider what  was  the  construction  put  upon 
the  act  when  it  first  came  Into  operation. 
Where  this  has  been  given  by  enactment  It 
is  conclusive.  A  contemporaneous  construc- 
tion Is  that  which  it  receives  soon  after  Its 
enactmoit  This,  after  the  lapse  of  timi\ 
without  change  of  that  construction  by  legis- 
lation or  Jndlcliti  decision,  lias  been  dechired 
to  be  generally  the  beat  construction.  It 
gives  the  sense  of  the  community  as  to  the 
terms  made  use  of  by  the  legislature.  If 
there  is  ambiguity  in  the  language,  the  un- 
derstandinir  of  the  application  of  It  when  the 
statute  first  goes  into  operation,  sanctioned 
by  long  acquiescence  on  the  part  of  the  leg- 
islature and  Judicial  tribunals,  is  the  strong- 
est evidence  that  It  has  been  righ«-]v  explain- 
ed in  practice.  A  constmctitm  under  such 
circumstances  becomes  established  law.*'  Id. 
i  307.  "The  uniform  l^Islatlve  Interitreta- 
tlon  of  doubtful  constitutional  provisions, 
running  through  many  years,  and  a  similar 
construction  of  statutes,  has  great  wei^t 
The  contemporary  and  subsequent  action  of 
the  legislature  In  reference  to  the  Bubject- 
matter  has  been  accepted  as  controlling  evi- 
dence of  the  Intention  of  a  particular  act" 
Id.  §  311.  "It  la  to  be  observed  that  In  the 
comparison  of  different  statutes  passed  at  the 
same  session,  or  nearly  at  the  same  time, 
this  circumstance  has  weight;  for  It  is  usual- 
ly referred  to  as  Indicating  the  prevalence 
of  the  same  legislative  purpose,  as  rendering 
it  unlikely  that  any  marked  contrariety  was 
Intended."  Id.  S  283.  "The  practical  con- 
struction given  to  a  doubtful  statute  by  the 
pubUc  officers  of  the  state,  and  acted  upon 
by  the  people  thereof,  Is  to  be  considered. 
It  is,  perhaps,  decisive  ha  case  of  doubt"  Id. 
i  809. 

In  the  llgbt  of  these  canons  of  construction. 
It  is  important  to  examine  the  Interpretation 
given  to  the  Barrett  law  by  the  legislative, 
administrative,  and  Judicial  departments  of 
the  state  during  the  10  years  that  elapsed  from 
1880  to  the  adoption  of  the  new  constitution. 
But  my  Brethren  pass  by  all  of  these  con- 
siderations. In  speaking  of  the  Judicial  his- 
tory of  the  state  prior  to  1889,  they  say: 
"That  this  court  prior  to  1880  supported  the 
doctrine  that  the  legislature  had  constitutional 
sanction  to  declare,  aa  matter  of  law,  that  the 
special  lieneflts  to  a  particular  district  by  an 
Improvement  were  equally  received  by  border- 
ing property,  and  equal  to  the  total  cost,  has 
little  force  as  an  argument  The  answer  to 
it  la  that  the  Injustice  and  hardships  resulting 
from  the  doctrine  was  potential  In  securing 
legislative  action  for  the  amelioration  ot  the 
rule."  The  Inquiry  being  the  Intent  of  the 
legislature,  the  so-called  answer  is  a  begging 
of  the  question.  The  Judicial  history  prior  to 
1889  Is  useful  In  showing  a  long-contlnnea 
Judicial  approval  of  a  long-contlDued  legisla- 
tive policy,  and  in  affording  the  basla'for  the 
presumption  that  no  marked  contraries  was 
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Intended  In  the  Barrett  law.  Bat  the  Judicial  . 
history  since  1889  Is  more  important  because  I 
the  Barrett  law  Itselt  is  InTotved.    This  Ju*  i 
diclal  history  Is  found  to  be  a  continued  ap-  ' 
proval  of  a  continuation  of  the  long-settled  j 
legislative  policy.  Of  this,  my  Brethren  say: 
"There  is  language  used  in  City  of  Terre  I 
Haote  T.  Mack.  139  Ind.  W,  88  N.  B.  468, 
and  perhaps  in  other  cases  in  this  and  the  ap- 
pellate court,  not  necessary  to  the  deiddon  of 
any  question  presented  by  the  record,  that 
wpears  In  conflict  with  what  Is  here  decided; 
but.  In  so  ter  as  such  language  may  so  appear, 
It  Is  disapproved.'*  In  the  first  place.  X  think 
that  an  examination  of  the  cases  wUl  show 
that  the  language  disapproved  was  necessary 
to  the  decision  of  the  Questions  presented  by 
the  records.    But,  whether  the  language  is 
disapproved  because  It  Is  supposed  to  be 
dictum,  or  because  it  Is  .thought  the  cases 
were  wrongly  decided,  the  disapproval  can- 
not take  those  cases  out  of  the  judicial  history 
of  the  state.  As  rantemporaneous  expoedtions 
of  the  legislative  Intent,  acquiesced  in  by  the 
legislature,  their  force  la  not  dependent  upon 
the  correctness  of  the  decisions  from  the 
court's  present  iraint  of  view.    In  QuUl  T. 
aty  of  Indianapolis  (May  term,  1880)  124  Ind. 
202,  2B  N.  B.  78B,  7  K  B.  A.  esi,  this  state- 
ment was  made:  "Assessmrats  for  street  Im- 
provements are  upheld  on  the  ground  that  the 
adjacent  property  upon  which  the  cost  of  the 
Invfovement  Is  assessed  Is  enhanced  In  value 
to  an  amount  equal  to  the  sum  assessed 
a^Inat  It,  and  that  the  owners  have  received 
peculiar  benefits,  which  the  cltlzeai  do  not 
share  In  common."   In  Paving  Co.  v.  Edger- 
ton  Ofay  term,  1800)  125  Ind.  4<>5,  26  X.  E.  { 
436,  after  quoting  the  extract  hereinbefore 
givra  from  Garvin  t,  DaussmaUt  the  court  | 
said:  *'We  have  no  reason  to  doubt  the  sound-  | 
ness  of  the  doctrine  enunciated  in  this  case,  | 
and  under  this  rule  sections  6  and  7  of  this  act  i 
[the  Barrett  law]  afford  the  owners  of  prop-  | 
erty  abutting  upon  a  street  to  be  Improved  a  . 
remedy  which  the  legislature,  in  Its  wisdom,  | 
deemed  sufficient  for  th^r  protection."    In  ; 
City  of  Terre  Haute  v.  Mack  (May  term,  1894) 
139  Ind.  09,  88  N.  B.  468,  a  street  Improve- 
ment waa  made  under  the  provisions  of  the 
Barrett  law.    The  assessmraits  were  levied  , 
against  the  abutting  jffoperty  by  the  front-foot  I 
rule,  except  on  a  lot  situated  at  the  comer  of  i 
another  street   In  the  case  of  this  lot,  the  ; 
amount  to  be  assessed  against  It  as  a  whole 
was  determined  by  the  frontage  rule,  the  same 
as  In  the  case  of  other  lots  abutting  on  the 
Improved  street    By  the  Barrett  law  the 
first  50  feet  back  from  the  front  line  Is  pri- 
marily liable  for  the  assessment,  and  the  re- 
malndn  back  to  150  feet  is  only  secondarily 
liable.  The  first  GO  feet  of  ttils  lot  was  owned 
In  three  separate  parcels.  Mrs.  Hudson  owned 
the  entire  frontage.  Her  parcel  extended  back 
19  feet  Froeb  and  Morgan  owned  the  next 
parcel,  extending  across  the  lot;  having  a 
width  of  18.6  feet  and  fnmtlng  on  Uie  side 
street    Mrs.  Mack  owned  the  third  parcel 


within  the  50  feet,  extending  across  the  lot; 
havlDg  a  width  of  12.4  feet  and  fronting  on 
the  side  street  The  engineer,  In  mairfng  bla 
report  apportioned  the  assessment  upon  this 
lot  among  the  three  parcels  In  the  ntlo  of 
actual  benefits.  The  council,  on  the  "hearing 
on  such  report  and  the  aasessmeaxts  therein," 
approved  and  confirmed  the  apportionment  by 
that  method.  On  these  facts,  the  assessment 
against  Mrs.  Mack's  property  was  declared  to 
be  void,  and  the  following  principles  were 
established:  That  the  engineer's  report  Is  the 
.only  legal  basis  on  which  any  assessment  can 
be  made  against  any  land  whatever;  that  no 
assessment  can  be  made,  except  on  an  abnt- 
tlnjB  lot;  that  such  assessment  can  only  be 
by  the  front  foot;  that  the  en^neer  cannot 
lay,  nor  can  the  common  council  adjudge,  an 
assessment  on  any  other  rule  than  frontage, 
because  no  other  basis  ca  method  Is  pre- 
scribed; that  the  revision  goes  only  to  the 
correction  of  errors,  as  indicated  in  Garvin  v. 
DauBsman.  Among  other  thli^  the  court 
said:  "We  have  nothing  to  do  with  the  policy, 
expediency,  or  Justice  of  the  statute.  •  •  * 
It  Is  a  weU-recognlaed  rule  in  the  Interpreta- 
tion of  statutes  that  the  whole  act  and  all  Its 
parts  must  be  construed  together,  so  as  to  give 
effect  to  all  the  language  mployed,  and  Incon- 
sistent expressions  are  to  be  harmonised  to 
reach  the  real  Intent  of  the  legislature.  The 
statute  ought  to  be  so  construed  as  to  make  it 
a  consistent  whole.  Sutfa.  St  Citmst  II  2S9- 
246.  It  appears  from  the  complaint  and  an- 
swer that  the  engineer  reported  an  estimate  In 
favor  of  the  contractors  against  the  property 
owners  benefited  thereby,  to  wit:  Mary  V. 
Hudson,  on  a  strip  ot  lot  of  ground  on  said 
Fifth  street  1ST.96  feet  alimg  said  street  and 
19  feet  wide.  9297.06;  Froeb  ft  Morgan,  a  strip 
or  lot  137.96  feet  long,  parallel  with  said 
street,  18.6  feet  wide,  adjoining  the  strip  first 
described,  $272.10;  and  Amanda  D.  Mack, 
a  strip  or  lot  137.93  feet  long,  parallel  with 
said  street  adjoining  the  last-described  strip, 
and  12.4  feet  wlde,--sald  strlj^  or  lots  being 
lots  1  and  2.  and  a  part  of  lot  3  of  said  Blake's 
eubdlvisi<m.  Such  an  esthnate  as  this,  the 
eugineer  had  no  right  to  make.  He  was  re- 
quired by  tiie  statute,  as  we  have  seen,  to  re- 
port the  amount  of  such  coat  tor  Improvement 
upon  the  ground  bordering  on  the  improvefl 
street  which  amount  he  was  required  to  as- 
certain and  fix  by  multlplyhig  the  average  cost 
price  by  the  number  at  ftont  feet;  also,  the 
name  of  tbe  ownn  of  the  lot  so  bordering  on 
.  said  street.  The  name  of  the  owner  of  mch 
lot  was  Mary  y.  Hudson,  and,  her  lot  being 
the  only  one  that  bordered  <m  the  Improved 
street  the  amount  due  upon  It  he  was  requived 
to  ascertain  and  fix  by  multiplying  the  aver- 
age cost  price  per  running  foot  by  the  number 
of  running  front  feet  of  her  lot  And  this  he 
was  required  to  report  to  the  common  council, 
and  such  report  the  amended  seventh  section 
required  the  common  council  to  approve  and 
confirm,  or,  in  case  It  was  bicorrect  to  cause- 
It  to  be  amended,  and  to  make  the  assessment 
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according  to  such  report.  Therefore,  If  the 
statute  had  been  followed  the  city  engineer 
and  common  council,  the  whole  amount  of  cost 
of  the  Improvement  for  which  the  whole  150 
feet  back  from  the  line  of  Mrs.  Hudson's  lot 
bordering  on  the  Improved  street  could  In  any 
event  be  made  liable  would  have  been  assess- 
ed against  Mrs.  Hudson's  lot  No.  1.  Without 
the  proviso  in  section  3,  no  person  whose  lot 
or  ground  does  not  border  and  abut  on  the 
Improved  part  of  the  street  coula  be  made  lia- 
ble for  any  part  of  the  cost  of  the  Improve- 
ment In  any  event.  Ray  v.  City  of  Jefferson- 
vlUe,  90  Ind.  567.  But  the  proviso  malces  such 
land  liable  only  in  the  event  that  the  lots  or 
parcels  preceding  It  towards  the  front  or 
border  have  proven  Insufflclent  to  pay  the  cost 
of  the  Improvement.  And  the  amount  for 
which  such  ground  is  In  any  event  made  lia- 
ble Is  not  fixed  by  any  assessment  or  ascertain- 
ment either  by  the  engineer  or  common  coun- 
cil, but  it  is  fixed  and  ascertained  by  the  bal- 
ance remaining  unpaid  of  the  whole  amount 
assessed  on  the  front-foot  lot  or  parcel  after 
the  exhaustion  of  the  parcels  that  precede  it 
to  the  front  That  cannot  be  known  and 
ascertained  until  such  preceding  parcels  have 
been  sold.  Therefore  the  act  of  the  engineer 
In  fixing  and  apportioning  any  amouut  against 
the  appellee's  lot  was  without  authority  of  law 
and  void,  and  the  act  of  the  common  council 
In  assessing  said  amount  against  appellee's 
lot  was  void,  and  she  was  entitled  to  have  it 
declared  ea"  The  engineer  having  made, 
'  and  the  council  having  confirmed,  an  assess- 
ment according  to  special  benefits  actually  re- 
ceived, and  their  power  to  do  so  having  been 
challenged,  I  cannot  see  why  the  language 
used,  and  a  full  consideration  of  the  scope  and 
Intent  of  the  Barrett  law,  were  not  necessary 
to  a  decision  of  the  qnestlMi  presented  by 
the  record. 

This  case  was  considered  from  the  point  of 
view  of  Mrs.  Mack.  Look  at  it  a  moment 
from  Mrs.  Hudson's  standpoint  6he  owned 
a  parcel  of  laud  having  133  feet  frontage  and 
19  feet  depth.  The  assessment  for  138  feet 
frontage  was  ^80.21.  If  her  parcel,  after 
being  Improved,  would  not  sell  for  enough 
to  pay  the  assessment,  and  back-lying  par- 
cels had  to  be  sold  to  make  up  the  deficiency, 
—and  such  cases  have  occurred  under  the 
Barrett  law,— where  do  the  special  benefits 
come  in?  Though  the  leglshiture  should  de- 
clare, as  a  matter  of  law.  If  it  had  the  power, 
that  the  special  benefits  equaled  the  cost 
It  would  be  difficult  for  any  one  to  point  out 
wherein  any  special  benefits,  as  a  matter  of 
fact,  were  derived  from  the  proceeding.  In 
Keith  V.  Wilson  (May  term,  1896)  145  Ind. 
149,  44  N.  E.  13,  It  was  stated:  "The  law 
assumes  that  the  property  will  be  benefited  to 
an  amount  equal  to  the  cost  of  the  improve- 
ments thus  made."  In  Cason  v.  Olty  of  Leb- 
anon (Ind.  Sup.)  66  N.  E.  768,  It  was  claimed 
that  a  railroad  company  was  bound  by  a  con- 
tract with  the  city  to  improve  the  street,  and 
that  therefore  an  ordinance  requlrlhg  the 


property  owners  to  pay  for  the  whole  im- 
provement except  street  and  alley  crossings, 
was  invalid.  This  court  declared  tliat  "said 
contract  did  not  deprive  the  city  of  the  pow- 
er to  improve  said  street  In  the  manner  al- 
leged In  the  complaint  at  the  expense  of  the 
abutting  property  owners,  as  provided  by 
law."  Though  the  statute  was  not  particu- 
larly discussed  In  that  case,  It  Is  sufficiently 
clear  that  the  court  considered  It  settled  that 
the  law  provided  for  the  constructl(Hi  of 
street  Improvements,  except  street  and  alley 
crossings,  "at  the  expense  of  the  abutting 
property  owners."  In  Sands  v.  Hatfield,  7 
Ind.  App.  357,  34  N.  E.  654.  it  was  decided 
that  If  the  engineer  omitted  from  his  report 
any  abutting  property,  the  common  council, 
on  this  fact  being  shown  by  objectors  at  the 
"hearing,"  should  correct  the  report  and  alter 
the  assessments  to  what  they  would  have 
been  If  the  engineer  had  performed  his  du- 
ties properly  in  the  first  instance.  The  ap- 
pellate court  on  October  34,  1899,  In  Indian- 
apoUs  &  V.  R.  Co.  V.  Capitol  Pav.  &  Const 
Co.,  54  N.  E.  1076,  said:  "Conceding  that 
appellant's  right  of  way  la  'land,'  within  the 
meaning  of  the  charter,  the  question  remains 
whether  the  right  of  way  lying  wholly  with- 
in Kentucky  avenue  Is  vrlthln  the  designa- 
tion of  land  abutting  or  bordering  on  the 
same  avenue.  We  think  the  statement  of 
the  question  furnishes  Its  own  solutlcHt  Tbe 
city  can  assess  only  such  lands  as  its  charter 
designates,  and,  as  the  charter  has  desig- 
nated lots  or  lands  abutting  or  bordering  ou 
the  street,  none  other  can  be  assessed.  We 
are  not  authorized  to  give  the  words  used  in 
the  statute  other  than  their  well-defined  and 
commonly  accepted  meaning.  (Conceding, 
without  deciding  or  assuming,  that  the  com- 
pany's right  of  way  Is  benefited  by  the  im- 
provement the  question  Is  still  unsolved,  be- 
cause the  basis  of  the  assessment  Is  not  prop- 
erty tliat  will  be  benefited,  but  property  that 
abuts  or  borders  on  the  street  In  author- 
izing the  construction  of  such  improvements, 
the  legislature  baa  assumed  that  they  will 
benefit  that  property  which  abuts  or  bor- 
ders on  the  part  of  tiie  street  improved.  The 
right  to  Impose  such  a  tax  is  based  upaa  a 
presumed  equivalent.  It  has  not  been  as- 
sumed that  any  property  other  than  that  des- 
ignated will  be  benefited.  What  property 
the  local  officers  may  believe  will  be  bene- 
fited is  not  the  question.  If  a  property  owner 
is  an  abutting  owner,  he  must  bear  his  share 
of  the  burden,  because  the  legislature  has  so 
dlrect£d."  So  It  appears  that  the  Judicial  de- 
partment of  this  state  has  always  hitherto 
entertained  the  same  belief  in  regaid  to  the 
scope  and  Intent  of  the  Barrett  law  that  it 
did  in  regard  to  the  street  improvement  laws 
prior  to  1889.  The  legislature  has  never  in- 
dicated any  dissent  from  this  Judicial  inter- 
pretation, but  on  the  contrary,  has  shown 
Its  understanding  and  approval  thereof. 

The  legislative  department  of  this  state 
made  the  method  of  assessment  prescribed  In 
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the  Barrett  law  conform  to  tbe  constltntlonal 
reqtiirements  concerning  taxation  and  com- 
pensation as  that  department  has  always  un- 
derstood them.  Tbat  understanding  was.  In 
tlie  language  of  DHIon  (quoted  in  the  dlssent- 
iDg  opinion  in  Norwood  r.  Baker), that"wfaeth- 
er  the  expense  of  making  such  improre- 
ments  shall  be  paid  out  of  the  general  treasu- 
ry, or  be  assessed  upon  the  abutting  property 
or  other  property  specially  benefited,  and.  If 
Id  the  later  mode,  whether  the  assessment 
shall  be  upon  all  property  found  to  be  bene- 
fited, or  aloue  upon  the  abutters,  according 
to  frontage  or  according  to  the  area  of  their 
lota,  Is,  according  to  the  present  [then]  weight 
of  authority,  considered  to  be  a  question  of 
legislative  expediency."  The  legislative  de- 
partment of  this  state  has  always  understood 
ibat  the  only  basis  for  special  assessments 
waa  special  benefits,  but  that  it  was  a  matter 
of  legislative  discretion  to  declare  absolutely 
by  law  that  the  special  benefits  were  always 
and  Invariably  equal  to  the  cost  of  the  im- 
provement; that  if,  in  sewer  and  highway  and 
drainage  acts,  the  equality  of  cost  and  benefit 
were  not  absolutely  declared  by  law,  but  were 
left  open  to  the  determination  of  the  truth 
by  the  assessing  oflScers,  whose  assessment  of 
actoal  benefits  was  reviewable  before  some 
tribunal  duly  clothed  with  power  and  pro- 
cedure to  tbat  end,  It  waa  a  matter  of  legisla- 
tive grace,  and  not  a  matter  of  constitutional 
compulsion;  and  that,  if  the  legislature  chose 
to  exercise  its  discretion  by  declaring  that 
the  cost  of  street  improvements  should  be  as- 
sessed upon  the  abutting  property  by  front- 
age, the  cltlxen  could  no  more  complain  than 
in  any  other  case  in  which  the  legislature  had 
determined  a  question  of  legislative  expedien- 
cy. The  Barrett  law  was  enacted  in  1889, 
and  it  was  ameuded  Jn  1801.  It  applies  to  all 
towns  and  cities  not  specially  classified.  In 
1891  the  legislature  passed  an  act  concem- 
log  the  government  and  powers  of  cities  of 
100,000  population  (Indianapolis).  Acts  1891, 
p.  137.  On  pages  175-181  are  the  provisions 
relating  to  street  improvements.  The  method 
PTescrit>ed  is  to  assess  the  cost  upon  the  abut- 
ting property  by  frontage;  and  no  provision 
Is  made  in  the  act  for  a  "hearing"  before  the 
coimcll  or  board  of  public  works,  but  the 
property  owners  have  only  the  hearing  de- 
scribed In  Garvin  v.  Daussman.  And  al- 
though at  each  subsequent  session  acta  re- 
garding street  improvements  have  been  pass- 
ed, and  the  charter  of  Indianapolis  has  been 
amended,  the  legislature  has  seen  no  occasion 
for  changing  the  foregoing  method  for  paying 
for  street  Improvements.  In  1898  {Acta  1893, 
p.  the  charter  of  Indianapolis  was  so 
amenued  that  the  cost  of  paving  street  and 
alley  crossings,  which  had  before  been  borne 
by  the  city,  was  assessed  against  the  property 
owners,  but  the  charter  was  left  unchanged 
so  far  as  a  hearing  is  concerned.  At  the  same 
session,  on  March  3,  1893  (Id.  p.  65),  an  act 
was  approved  relating  to  the- government  and 
powers  of  cities  of  50,000  population  (Evans- 


vUle).  On  pages  104-110  are  the  provisions 
relating  to  street  improvements.  These  pro- 
visions are  the  same  as  those  in  the  charter  of 
Indianapolis.  On  the  same  day,  March  3, 
1893  (Id.  p.  202),  an  act  was  approved  re- 
lating to  the  govemm^t  and  powers  of  cities 
of  36,000  population  (Ft.  Wayne).  On  pages 
243-249  are  the  provisions  relating  to  street 
improvements.  These  provisions  are  substan- 
tially the  same  as  those  in  the  charter  of  In- 
dianapolis and  EvansvlUe,  except  that  the 
Barrett  law  Is  followed,  in  providing  for  a 
hearing  upon  the  assessment  before  the  board 
of  public  works.  The  case  of  City  of  Terre 
Haute  T.  Mack,  139  Ind.  99,  38  N.  E.  468,  was 
decided  on  October  16, 1894.  At  the  next  ses- 
sion of  the  legislature  after  this  decision,  on 
March  11, 1895  (Acts  1895,  p.  239),  an  act  was 
approved  that  amended  the  charter  of  cities 
of  35,000  inhabitants  so  tbat  the  total  cost  of 
the  improvemient  should  be  assessed  by  the 
front-foot  rule  upon  the  abutting  property 
back  to  a  line  equidistant  from  the  edge  of 
the  improved  street  and  the  next  street  paral- 
lel to  It,  but  that,  if  a  lot  belonged  to  different 
persons,  the  assessment  thereon  should  be  ap- 
portioned among  the  several  parcels  according 
to  the  benefits  received  from  the  Improvement 
by  reason  of  being  upon,  near,  or  having  ac- 
cess to  It.  Though  other  acts  relating  to 
street  improvements  were  passed  at  this  and 
each  subsequent  session,  the  act  last  above 
referred  to  remains  the  only  instance  in  which 
the  legislature  has  undertaken  to  prescribe 
the  method  of  having  the  assessing  ofiScers  as- 
sess and  a  tribunal  determine  special  benefits, 
as  a  matter  of  fact,  in  street  improvement 
cases.  And,  though  this  act  is  a  very  limited 
and  Imperfect  application  of  the  principle,  it 
clearly  Illustrates  two  things:  First,  that  the 
leglslatiure  understood  the  difference  between 
"frontage"  and  "actual  benefits";  second,  that 
the  legislature  acted,  as  it  always  has,  upon 
the  assumption,  sustained  by  the  then  weight 
of  authority,  that  it  was  purely  a  question 
of  legislative  expediency  whether  or  not  the 
legislature  should  declare,  as  a  matter  of  law, 
that  each  front  foot  was  specially  benefited 
to  the  extent  of  its  pro  rata  share  of  the  total 
cost.  On  the  same  day,  March  11,  1S9&,  an 
act  was  approved  that  amended  the  charter 
of  cities  of  50,000  inhabitants.  Acta  1895. 
p.  258.  Regarding  street  improvements,  the 
charter  was  so  ameuded  as  to  require  the 
board  of  public  works,  after  making  out  the 
final  assessment  roll,  to  give  notice  of  a  day 
"on  which  said  board  will  receive  and  hear 
remonstrances  from  persons  with  r^ard  to 
their  respective  assessments.  On  the  day 
named  In  such  notice  said  board  shall  proceed 
to  hear  and  detennine  such  remonstrances 
and  may  change,  modify  or  confirm  the  same. 
Said  assessment  roll  shall  contain  the  names 
of  the  property  holders  and  a  description  of 
the  property  assessed  for  such  improvement, 
and  shall  contain  the  pro  rata  assessment 
against  each  piece  of  property.  After  hear- 
ing such  remonstrances  said  department  shall 
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dellrer  sucb  assessment  roll  aa  modlfled  or 
conflrmed  to  tbe  departm«it  of  flnance." 
Tbat  the  leglalature  Intended  In  this,  as  In 
every  other  Instance  In  which  It  was  thought 
worth  white  to.  provide  a  hearing  before  a 
special  tilbunal.  that  tiie  bearing  should  be 
upon  the  question  whether  or  not  the  assess- 
ing officers  had  ftlthfullr  performed  their  du- 
tlM  according  to  statute^  and  had  correctly 
reported  the  assessments  aa  determined  by 
the  method  prescribed  for  them  to  act  npon,— 
that  the  review  should  be  for  the  purpose  of 
determining  the  correctness  of  Hie  view,— is 
explicitly  shown  In  another  provision  of  this 
same  act  Begarding  sidewalk  ImprDvements, 
the  charter  was  also  amended  so  aa  to  pro- 
vide for  a  hewing  after  the  assessment  list 
baa  been  prepared.  "Upon  the  completion 
of  said  sidewalk  said  department  shall  cause 
to  be  prepared  an  assessment  list,  and  shall 
notify  such  owner  In  the  same  manner  as  in 
this  section  above  provided.  Said  notice 
shall  fix  a  time  and  place  when  the  owner 
may  remmiBtrate  against audiiassessment  On 
said  day  such  owner  may  appear  and  remon- 
strate, and  the  board  shall  take  final  action 
and  shall  assess  such  owner  and  such  real 
estate  for  the  cost  of  such  Improvement."  On 
March  IS.  18WS,  an  act  came  Into  effect  by 
which  the  charter  of  cities  of  100,000  inhabit- 
anta  was  again  amoided.  Acta  1895,  p.  SSi. 
Some  minor  changes  were  mode  In  respect  to 
collection  of  installments  of  assessments,  etc., 
but  the  cliarter  was  not  amended  In  the  mat- 
tm  Involved  in  the  amendmenta  of  tlie  char- 
ter of  Ft  Wayne  or  of  Evansville.  At  the 
next  session,  on  February  23. 1897  (Ada  1807, 
p.  56).  an  act  was  approved  wberel^  tiie  char- 
ter of  Indianapolis  was  further  amended  In 
referehce  to  street  Improvements.  It  Is  a 
matter  of  common  knowledge  that  the  prac- 
tice was  generally  adopted  by  city  treaaurera 
of  notifying  property  owners  by  mall  of  the 
amounta  of  thchr  assessments  after  they  came 
Into  the  hands  of  the  treaaurera  for  collec- 
tion, and  to  state  In  the  notice  tbat  it  was  giv- 
en voluntarily,  and  not  aa  a  duty  requlreil. 
This  amendment  made  the  giving  of  such  no- 
tice by  mail  obligatory  npon  the  treasurer  of 
Indianapolis,  and  further  required  him  to  pub- 
lish a  notice  to  all  persona  who  had  failed 
to  avail  themselves  of  the  privilege  of  paying 
In  Installmenta  tha^  unless  payment  was 
made  within  SO  days,  proceedings  for  the  col- 
lection of  assessment  would  be  instituted. 
On  February  26,  1897.  the  charter  of  In- 
dianapolis waa  further  amended.  Acts  1887, 
p.  79.  Some  details  about  the  cost  of  street 
and  alley  intersections,  the  issue  of  bonds, 
and  the  collection  of  installments  were  chan- 
ged; but  the  proceedings  for  fixing  the  final 
assessments  by  the  board  of  public  works 
^ere  left  as  they  were  prescribed  in  the 
original  act  of  1891.  At  the  last  session  of 
the  leglalature,  on  February  2,  18U9,  an  act 
came  into  effect,  by  which  the  Barrett  law, 
as  applied  to  dUeS  of  between  5,800  and 
5,810  population,  was  amended.  Acts  1890, 
p.  8.  It  provided  for  the  collection  of  the 


total  cost,  Including  that  of  street  ana  alley 
crossings,  from  the  abutters  In  proportion  to 
frontage.  On  March  8,  1899.  an  act  was  ap- 
proved that  related  to  the  government  and 
powers  of  cities  of  23,000  population  (Terra 
Haute).  Acta  1899.  p.  270.  In  Its  essential 
features.  It  Is  the  same  aa  the  diarters  <A 
Evansvllle  and  Ft  Wayne.  On  pages  314- 
322  are  the  prorlslons  concerning  street  im< 
provementa.  The  assessments  for  that  pur- 
pose flre  to  be  mode  by  the  front-foot  rule. 
But  the  assessments  for  sewer  conatructlon, 
according  to  the  directions  of  every  one  of 
those  acta,  are  to  be  laid  upon  the  lands  found 
to  be  benefited,  and  are  to  be  apportioned 
according  to,  and  not  exceeding,  the  fecial 
benefits  actually  received.  On  March  4. 1809. 
an  act  was  approved  tbat  again  amended  the 
charter  of  Indianapolis  In  reference  to  street 
Improvements.  Acts  1899,  p.  399.  The  amend- 
ment provides  for  an  appraisement  of  the 
abutting  property,  exclusive  of  improvements, 
and  forbids  the  ordering  of  any  Improvement 
which,  when  completed.  Is  to  cost  more  than 
25  per  cent  of  the  aggregate  appraised  value. 
This  BtlU  leaves  any  parcel  of  abutting  prop- 
erty liable  to  an  assessment  by  frontage  that 
might  exceed  the  value  of  that  pared.  And 
the  hearing  before  the  coimcil  or  board  of 
public  works  as  to  the  correctness  of  the  as- 
sessments, on  which  the  present  construction 
of  the  Barrett  law  is  built  up,  has  remained 
unprovided  for  to  the  end.  Is  it  conceivable 
that  the  l^lslature  foresaw  the  new  consti- 
tution, and  entertained  the  deliberate  design 
of  making  some  of  these  acts  constitutional 
and  others  unconstitutional?  Assuredly  not. 
This  whole  series  of  acts,  from  the  Barrett 
law  of  1889  to  the  last  amendment  of  the 
charter  of  Indianapolis,  In  1889,  evidences  a 
continuous  and  consistent  legislative  policy. 
That  policy  was  to  put  street  improvements 
uiion  a  different  basis  from  sewers  and  ditch- 
es and  roads,  and  other  like  special  proceed- 
ings. These  street  Improvement  statutes  are 
the  ones  my  Brethren  should  have  examin- 
ed If  they  were  seeking  acts  in  pari  materia 
by  which  to  determine  the  scope  and  intent  or 
the  Barrett  law.  The  sewer  and  ditch  and 
gravel-road  laws  are  only  in  pari  materia 
with  the  sewer  law  Interwoven  In  the  act  of 
1888,  Which  my  Brethren  pass  by  without 
notice.  The  legislature  never  doubted  that  It 
had  the  power  to  do  as  It  did.  It  assumed 
that  it  was  purely  a  question  of  legislative 
exped'ency  to  require  the  whole  cost  of  street 
Improvements  to  be  assessed  upon  the  prop- 
erty by  the  running  foot  The  administrative 
department  of  the  state,  as  represented  in  the 
various  towns  and  cities,  have  uniformly  act- 
ed imder  the  law  on  the  same  assumption.  It 
Is  a  matter  of  common  knowledge  that  the 
people,  the  lawyers,  the  contractors,  the  mu- 
nicipal officers,  the  legislature,  and  the  courts 
have  all  been  In  accord  In  the  understanding 
that  under  the  Barrett  law  the  city  paid  for 
street  and  alley  crossings,  and  the  abutters 
paid  the  rest  of  the  total  cost  of  street  Im- 
provements according  to  a  uniform  rate  per 

'  front  foot  until  the  exlgenoy  arose*,  aftec  the 
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Korwood-Baker  decision  was  atndled,  of  bnnt- 
ing  for  Bome  other  meanlDg.  If  the  contlD^ 
aoofl  and  consistent  Interpretation  of  the  Bar- 
rett law.  daring  all  tbe  yean  since  its  pass- 
oge,  hy  all  the  departments  of  the  state,  were 
looked  to,  and  If  the  canons  of  construction 
as  laid  down  In  the  books  were  followed,  th&t 
constmetlon  should  be  accepted  as  declsiTe. 

Thus  far  I  have  been  stating;  the  reasoas 
why  I  am  unatde  to  Join  my  Brethren  In  find- 
ing in  section  7  the  "Implied  power"  that  au- 
thorizes the  council  to  diange  the  basis  of  the 
asseasments.  But  It  seems  to  me  there  is  a 
Tital  difference  between  a  power  and  a  duty, 
—between  the  right  to  do  a  thing  and  the  ob- 
ligation to  do  -  It.  In  this  case,  the  record 
shows,  It  is  admitted  that  the  council  has  al- 
ready decided  that  it  will  not  accord  the  prop- 
erty owners  a  hearing  on  the  question  of  the 
amount  of  special  benefits  actually  conferred 
by  the  improvement.  Where  is  the  command 
In  Oie  statute  that  forbids  the  council  tzom 
Iwsfng  the  assessments  upon  the  report  of  the 
engineer  after  It  has  been  amended,  if  neces- 
sary, to  conform  to  what  the  statute  com- 
manded the  engineer  to  do  In  the  first  In- 
-stanoe?  If  the  legislature  delegated  to  the 
•conndl  a  discretion  in  the  matter,  the  prop- 
erty owners  could  not  base  a  suit  for  man- 
datory Injunction  upon  what  they  deemed  a 
mistaken  exercise  of  that  discretion.  The 
statute  saya  that  the  council  *'may  adopt,  al- 
ter or  amend  the  engineer's  report  and  the 
assessments  therein";  not  "shall  change  the 
basis  of  assessments."  The  statute  permits 
the  coimcil  to  pay  all  or  any  part  of  the  totar 
■cost  of  the  Improvement  out  of  the  treasury. 
This  la  purely  and  simply  a  matter  of  option. 
If  the  council  paid  the  total  cost,  there  would 
be  no  assessments.  If  the  comicll  determined 
to  pay  a  certain  portion  of  the  total  cost, 
the  residue  of  the  total  would  have  to  be  as- 
sessed against  the  abutting  property  in  the 
method  provided  by  the  statute.  In  this  case, 
the  record  shows,  it  Is  admitted  that  the  coun- 
cil has  already  ordained  that  the  total  cost 
shall  be  borne  by  the  abutters.  Now,  If  the 
Improvement  is  to  cost  $10,000,  and  It  should 
be  found  on  the  supposed  hearing  that  the  ag- 
gregate of  special  benefits  actually  received 
by  the  several  parcels  of  abutting  property 
was  only  f8,000  (though  the  complaint  avers 
.and  the  demurrer  admits  that  the  abutting 
property  Is  not  specially  benefited  at  all,  as  a 
matter  of  fact),  what  good  would  it  do  to  have 
the  total  cost  apportioned  among  the  abutters 
In  the  ratio  of  the  special  benefits,  as  among 
themselves?  Each  abutter  would  find  his 
property  assessed  with  125  per  cent  of  his 
special  t)enefit8.  So  It  becomes  necessary  to 
&id,  both  Jn  the  law  and  In  appellee's  ordi* 
nance  under  the  law,  not  only  the  right,  but 
the  daty,  to  pay  the  $2,000  excess  out  of  the 
general  treasury,  although  It  Is  agreed  that 
the  dty  ordered  the  Improvement  with  the  In- 
tention and  in  the  belief  that  It  had  the  power 
to  ordain  "that  the  cost  and  expense  thereof, 
Indndlng  advertising,  labor  and  material  for 
-tlie  Bin^  be  aaieflsed  against  the  pn^erty  on 


the  line."  And  In  the  oplntoq  filed  by  my 
Brethren,  though  I  notice  that  considerable 
attention  is  given  to  making  out  the  "implied 
power,"  I  fall  to  find  anything  but  a  flat  that 
transforms  the  "Implied  power"  Into  an  'Im- 
perative duty."  The  views  I  entertain  are 
supported  by  authority.  In  Hutcheson  v. 
Storrie,  92  Tex.  685,  51  8.  W.  848,  45  L.  R. 
A.  280,  and  In  Lyon  v.  Town  of  Tonawanda 
(C.  0.)  98  Fed.  361,  statutes  were  involved 
that  are  essentially  the  same  as  the  Barrett 
law;  and  In  Charles  v.  City  of  Marion  (O. 
C.)  100  Fed.  538,  the  Barrett  law  was  con- 
sidered. I  may  also  dte  the  last  page  of  my 
Brethren's  opinion,  wherein  the  rules  regard- 
ing "Implied  powers"  are  properly  Indicated. 

Not  only  am  I  constrained  to  l)elieve  that 
the  Barrett  law  as  enacted  is  nnconstltntion- 
al,  but  I  am  also  of  the  opinion  that  the  Bar- 
rett law  as  now  construed  by  my  Brethren  is 
unconstitutional.  And  I  will  suggest  some  of 
the  reasons  for  thinking  so:  The  taxing  pow- 
er Is  committed  to  the  legislative  department 
and  cannot  be  conferred  upon  the  judicial 
All  assessments  must  be  mode  by  adminis- 
trative officers,  whose  sole  authority  Is  to  fol- 
low with  substantial  strictness  the  method 
pointed  out  by  law.  The  property  owner  is 
entitled  to  a  "day  In  court"  to  challenge  the 
assessment  The  court  cannot  make  the  as- 
sessment but  can  only  hear  the  challenge  of 
the  assessment  already  made,  and  then  en- 
ter judgment  confirming  or  correcting  the  'as- 
sessment. If  the  engineer  does  not  make  the 
assessment  as  an  administrative  ofiElcer,  and 
if  the  council  docs  not  merely  review  the  as- 
sessment as  a  court  bnt  If,  on  the  contrary, 
no  assessment  Is  made  until  the  'Council  makes 
it  on  the  hearing,  the  result  Is  either  that  the 
assessment  is  made  by  a  judicial  trilmnal,  or 
that  the  hearing  Is  for  the  purpose  of  enabling 
an  administrative  body  to  determine  what  as- 
sessment to  make,  with  no  c^pc»rtunity  for 
the  property  owner  thereafter  to  challenge  Its 
correctness.  A  common  council  may  at  one 
time  exerdse  legislative,  at  another  adminis- 
trative, and  at  anotber  judicial,  functions, 
but  It  cannot  have  two  or  three  characters  at 
the  same  time.  If  the  prescribed  mode  of  fix- 
ing assessments  by  frontage  Is  deleted  from 
the  statute  as  enacted,  there  Is  not  a  word 
left  limiting  the  council  to  any  method  or 
prescribing  any  rule  of  procedure  whatever. 
There  would  likely  be  as  many  methods  as 
there  are  towns  and  cities  in  the  state.  Un- 
certainty would  probably  prevail  until.  In 
suits  involving  the  Barrett  law  as  now  con- 
strued, this  court  formulated  a  definite  and 
uniform  procedure.  I  cannot  concur  in  the 
statement  that:  "The  absence  of  an  express 
rule  for  guidance  In  the  exercise  of  the  power 
does  not  impair  It  It  Is  sufllclent  If  the  pow- 
er to  change  the  assessment  from  the  front- 
age rule  exists."  Regulations  and  methods 
In  all  tax  matters  must  be  prescribed  by  law. 
Board  v.  Holllday,  ISO  Ind.  216,  40  N.  B.  14. 
In  the  syllabus  of  Barnes  t.  Dyer,  56  Yt 
469,  It  18  said:  "A  statute  empowering  ttai 
authoritiM  of  a  dty  to  construct  aldewalkat 
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■nd  make,  local  asseesmenti  on  tlie  property 
frontlDg  the  same  for  so  much  of  the  ex- 
pense thereof  as  tbey  shall  deem  jost  and 
equitable,'  Is  unconstitutloiial,  In  that  there 
Is  no  fixed,  certain,  and  l^al  standard  tax  as- 
sessment." In  New  Brunswick  Bubber  Co. 
T.  New  Brunswick  Com'rs  of  Streets  and  Sew- 
ers, 38  N.  J.  Law,  100.  20  Am.  Rep.  380,  the 
following  at^rears:  "It  Is  not  snfflctent  that 
the  legislative  act  merely  declares  that  the 
cost,  or  a  part  of  the  cost,  of  Hie  Improve- 
ment shall  be  asseSBed  npcm  the  lots  drained 
by  the  sewers  to  be  built  It  must,  as  well,  ea- 
tabllsh  some  rale,  some  definite  scheme,  with- 
in constitutional  limits,  for  the  apporUou- 
moit  of  the  tax  upon  tiie  lands  on  which  such 
special  burthen  Is  imposed.  An  act  of  the 
legislature  directing  a  tax  fw  a*  local  improve- 
ment to  be  Imposed  upra  particular  lands,  to 
be  legal  or  effectual,  must  consist  pf  some- 
thing more  than  a  mere  anthwlsatlon  to  as> 
Bess  a  sum  of  money,  the  cost  of  a  local  Im- 
provement, upon  the  designated  property. 
The  act  must  determine  the  mode  ot  distribut- 
ing the  burden,  the  property  out  of  which  the 
tax  Is  to  be  made  must  be  designated,  and 
some  certain  standard  of  assessment  estab- 
lished. It  cannot  properly  be  left  by  the  leg- 
islature to  the  discretion  of  others  to  the 
method,"— courts,  for  example.  A  property 
owner  is  entitled  to  a  law  that  operates  ac- 
cording to  constitutional  principles  without 
'  bis .  intervention.  According  to  the  Barrett 
law  AB  now  coDBtrued.  a  property  owner  does 
not  have  a  tax  that  is  assessed  on  the  basis 
of  bis  actual  «pecial  benefits,  without  af- 
firmative action  on  his  part  at  the  hearing  to 
see  that  it  Is  put  on  that  basis.  Further,  a 
Lawful  assessment  must  show  on  Its  face  the 
print^ple  according  to  which  it  Is  laid.  New 
Brunswick  Bubber  Co.  v.  New  Brunswick 
Com'rs  of  Streets  and  Sewers,  supra.  This 
would  appear  under  the  Barrett  law  as  en- 
acted, bnt  not  as  construed.  It  seems  to  me 
that  the  propertr  owner  Is  subjected  to  a  tax 
"without  due  process  ot  law."  The  abutters 
alone  are  named  in  the  engineer's  report  My 
Brethren  hold  that  all  such  persons  are  bound 
by  the  published  notice  to  know  that  assess- 
ments will  be  made  at  the  hearing  which 
shall  correspond  with  special  benefits  actually- 
received.  They  do  not  bold,  as  I  understand 
them,  that  persons  who  are  not  abutters  must 
take  notice  that  thdr  back-lying  property  will 
be  assessed  for  actual  benefits.  The  Barrett 
law  as  enacted  made  such  persons  secondarily 
llaUo.  This  was  so,  as  was  pointed  out  In 
City  of  Terre  Haute  v.  Mack,  138  Ind.  D&,  38 
N.  B.  468,  not  because  they  were  Included  In 
the  assessment  either  as  made  by  the  ens^eer 
or  as  confirmed  by  the  coundl,  for  they  were 
not,  bnt  because  the  statute  made  them  sure- 
ties, so  to  speak.  Now.  under  the  Barrett 
law  as  enacted,  the  I^dature  created  a  uni- 
form taxing  district  over  all  of  which  the 
contractor  had  his  lien.  But.  under  the  Bar^ 
Tett  law  as  construed,  an  irregular  district  Is 
cr«ited,  without  any  valid  reason  inhering  In 
Ute  BUbject-matta  of  the  act  to  warrant  the  i 


irregularity,  and  the  Hen  of  the  contractor  Is 
to  that  extent  diminished.  If  A.  owns  a  par- 
cel having  50  feet  frontage  and  150  feet  depth, 
and  B.  owns  a  parcel  having  50  feet  frontag.- 
nnd  20  feet  depth,  and  C.  owns  a  parcel  hav- 
ing 50  feet  width  and  130  feet  depth,  and 
lying  back  of  B.'8  parcel.  It  seems  to  me  that 
If  A.  Is  liable  for  actual  special  benefits  on 
his  7,500  square  feet,  and  B.  is  liable  on  his 
1.000  square  feet,  and  C.  Is  not  liable  at  all 
on  his  6,600  square  feet,  not  only  is  the  tax- 
ing district  irregular  without  reason,  but  the 
parties  are  not  subjected  to  a  "uniform  and 
equal  rate  of  assessment."  The  notice  pro* 
vlded  for  in  section  7  is  not  sufficient  to  give 
the  council  Jurisdiction  over  any  subject  ex- 
cept "objections,"  nor  any  person  except  one 
"aggrieved."  In  Kuntz  v.  Sumption,  117  Ind. 
1,  7,  le  N.  B.  476,  2  li.  R.  A.  658.  the  court 
said  of  the  board  of  equallzatloa  statute:  "It 
does  provide  notice  sufficient  fw  two  classes 
of  Judgment,  bnt  for  no  others.  It  provides 
for  notice  sufficient  as  to  all  genial  changea 
In  the  levy,  and  sufficient  as  to  aU  who  have 
complaints  to  make,  and  over  these  matters 
Jurisdiction  arises  when  the  notice  Is  given  as 
the  statute  directs.  But  there  Is  no  provi- 
sion for  notice  to  the  tndtvldiul  taxpayer 
whose  list  is  to  be  added  to  or  whose  valua- 
tion is  to  be  increased.  •  •  •  This  notice., 
it  is  obvious,  cannot  require  every  taxpayer 
in  the  county  to  be  In  attendance  at  the  meet- 
ing of  the  board  to  see  that  no  additions  are 
made  to  his  list"  The  contract  is  made  be- 
tween the  contractor  and  the  council  for  the 
city.  Ui^er  the  Barrett  law  as  enacted,  the 
liability  of  the  city  was  limited  to  the  cost 
of  street  and  alley  crossings,  and  under  sec- 
tion 7  the  council  had  no  discretion  and  no 
duty  but  to  see  tbat  the  balance  of  the  cost 
was  properly  apportioned  among  the  property 
owners  according  to  frontage.  The  cooncil* 
for  the  dty,  has  control  of  the  expenditure 
of  the  general  fund;  but  nnder  the  Barrett 
law  as  enacted,  no  conflict  of  Interest  arose 
among  the  cou&clt  and  the  property  owners 
and  the  contractor.  Under  the  Barrett  law 
as  construed,  however,  a  three-cornered  con- 
flict of  Interest  at  once  arises,  and  the  coun- 
cil Is  made  the  exclusive  and  final  Judge  ta 
Its  own  case.  In  Board  v.  Heaston,  144  Ind. 
683.  41  N.  B.  457,  43  N.  B.  6S1.  It  was  held 
tiiat  a  board  of  county  commissioners,  in  al- 
lowing or  disallowing  daims  against  the  coun- 
ty, acted  merely  in  flie  caiuclty  of  an  audit- 
ing committee.  The  court  said:  "If  It  was 
a  suit  against  the  conn^  for  the  recovery  uf 
money,  in  the  sense  urged  by  counsel,  theu 
the  claimant  was  the  plalntilC  and  the  county 
the  defendant  and  the  commissioners  were 
In  the  discharge  of  a  double  du^,— acting  as 
a  court  and  also  as  the  representative  of  the 
defendantr-or  otherwise  the  county  could  not 
be  said  to  be  hi  court  Such  a  construction 
as  contended  for  apparently  leads  to  an  ab- 
surdity. It  would  follow  that  the  court  and 
the  party  defendant  were  virtually  the  same. 
It  Is  an  axiom  of  the  law  that  no  man  can  be 
I  a  Judge  In  his  own  cas&"  A  proper  method 


Digitized  by  Google 


Ind.)  Mcculloch  t.  smith.  -I4S 


of  glTlng  the  pmqde  ''doe  pneem  <tf  l&w"  Is 
Uliutrated  Is  onr  sUtato  In  reCwoice  to  tliA 
opening  of  streeti.  in  tbat  statute  It  li  reo- 
ognlKd  that  the  goiezal  treasury  will  be  sub- 
jected to  an  Indefinite  UablUty*  and  the  tAty 
la  not  made  the  exclnilre  and  flnal  Judge  In 
Ita  own  caseu  On  the  whole,  It  seems  to  me 
that  my  Brethren.  In  steering  away  from  the 
rock  <tf  Scjrlhu  have  plunged  Into  the  whlrt 
pool  of  Chaiybdls. 


(H  Ind.  App.  ESS) 

Mcculloch  t.  smito. 

(Apprllatp  Court  of  Indiana.   April  24,  1000.) 

IXKCUTORS  AND  ADMINISTRATORS— CUAJ MS— 
UDTILATSD  INSTRUMENT— 8TATB- 
MBNT— SUPFICIBNCT. 
Horaer'B  Rct.  St  I  2310,  proTidei  that  no 
■aft  shall  be  broueht  acaiaat  an  execator  or  ad- 
mhiistrator,  but  that  a  claimant  ahall  file  with 
the  clerk  of  the  eoort  where  the  estate  Is  pend- 
ing a  saccinct  and  definite  statement  of  his 
claim,  accompanied,  where  foanded  on  a  writ- 
tea  instrument,  by  the  original,  or  a  complete 
copy  thereof,  field,  that  a  statement  of  a 
claim  foanded  on  a  note,  to  which  is  attached 
a  cony  showing  decedent's  signaturet  and  con- 
taining an  alleaatlon  that  ^ce  ezecation  the 
signature  has  been  torn  away,  and  the  torn 

Sortion  lost,  so  it  cannot  be  fonnd,  is  demnrra- 
le  for  failnre  to  allege  that  the  holder  was 
innocent  of  the  mutilation. 

Appeal  from  circuit  court  Floyd  county; 
a  W.  Cook.  Special  Judge. 

Action  by  Dixon  P.  Smith  against  Edward 
IC  McCalloch,  as  administrator  de  bonis 
□on  of  the  estate  of  James  M.  Halns,  de- 
ceased. From  a  Judgment  orerrullng  defend- 
ant's demurrer  to  the  statement  of  plaintiff's 
dalm,  defendant  appeals.  Beversed. 

Chaa.  Jewett  and  Henry  B.  Jewett,  for 
appellant.  Geoi^e  H.  Hester,  Edward  O. 
Henry,  and  E.  B.  Stotsenbnrg,  for  appellee. 

BLACK,  J.  The  appellee's  statement  of 
claim  against  the  appellant,  administrator  de 
bonis  non  of  the  estate  of  James  M.  Halns, 
deceased,  was  based  upon  a  nonnegotlable 
promissory  note  of  the  decedent  While  the 
easj  of  the  note  filed  with  the  statement 
showed  the  signature  of  the  maker  thus, 
'*J.  M.  Halns,"  It  was  alleged  In  the  state- 
ment of  claim  that  the  "note  was  originally 
executed  by  said  decedent  by  signing  his  full 
name  thereon,  but  that  the  same  has  been 
mutilated  and  torn,  so  that  the  signature  of 
said  decedent  does  not  now  fully  appear 
thereon,  and  that  said  torn  portion  Is  lost 
and  cannot  be  found."  In  discussing  the  ac- 
tion of  the  court  In  overruling  a  demurrer  to 
the  oomiOaint  It  ia  said  by  counsel  for  the 
appelant  that,  In  order  to  make  a  good  cmn- 
plalnt  npon  a  mutilated  Instrument  and  en- 
title it  to  be  receired  In  eTideuce,  It  must 
appear  tbat  the  mutilation  was  Innocently 
done,  and  was  the  result  of  either  accident 
or  mistake.  Onr  statute  relating  to  the  set- 
tlement of  the  estates  of  decedents  provides 
that  no  action  shall  be  brou^t  by  complaint 
and  summons  against  the  execntor  or  ad> 


mlnlstrator  of  an  estate  for  the  recovei^  of 
any  claim  agamst  the  decedent  bat  the  hold* 
cr  thereof,  whether  sneh  claim  be  doe  or  not; 
shaU  file  *^  sncclnet  and  definite  statement 
thereoT*  In  the  office  of  the  (derk  of  the 
court  In  wbl€3k  the  estate  Is  pending;  and,  If 
any  claim  against  the  decedent  be  founded 
npon  any  wrlttm  Ins^ment  alleged  to  hare 
been  executed  by  blm,  the  original,  or  a  com- 
plete oopy  th<meof ,  shaU  be  filed  with  the 
statement  Sectimi  9310,  Honex's  Rev.  8t 
1897  OMcUon  SMS,  Bums'  Ser.  Bt  18M). 
The  sufficiency  of  the  statemmt  of  claim 
may  be  tested  by  demurrer.  Bectioo  2321, 
Hwner'a  Ber.  8t  18D7  (section  247%  Btun^ 
Ber.  St  ISOl).  It  has  been  held  often  that 
the  statement  or  CMuplalnt  Is  snffitdoit  If  It 
apprise  the  defendant  of  the  nature  of  the 
claim  and  the  amount  demanded,  and  show 
fftcts  sufficient  to  bu  another  action  for  the 
same  demand.  Taggart  v.  Teranny,'  1  Ind. 
App.  880,  27  N.  B.  511,  and  cases  dted. 
The  statute  does  not  require  the  claimant  to 
set  forth  his  claim  by  a  regular  complaint 
constructed  in  accordance  with  the  ordinary 
rnlea  of  pleading,  but  the  "snocinct  and  diA- 
nlte  statement"  of  his  claim  must  contain  all 
such  fiicte  aa  are  necessary  to.  show  prima 
fade  that  the  decedent's  estate  Is  lawfully 
Indebted  to  the  claimant  or  It  win.  be  held 
bad  on  demurrer  for  want  of  sufficient  facts. 
Windell  V.  Hudson,  102  Ind.  621,  2  N.  E.  30S; 
Walker  t.  HeUer,  m  Ind.  837,  8  N.  B.  114; 
Thomas  r.  Merry,  118  Ind.  88,  IS  N.  E.  244. 
The  .statute  requires  such  a  statement  of 
facte  as  will  show  a  legal  liability  on  the 
part  of  the  estete,  and  as  wilt  with  reason- 
able certainty,  indicate  to  the  representatlTe 
of  the  estete  what  he  Is  called  upon  to  meet 
Onlrer-T.  Tundt  112  Ind.  401,  14  N.  B.  81. 
The  requirement  above  noticed  relating  to 
the  filing  of  the  instrument  executed  by  the 
decedent  on  which  the  claim  is  founded,  or 
a  complete  copy  thereof,  with  the  ptatement 
of  dalm,  is  not  less  strict  than  the  provision 
of  the  Civil  Code  that  when  any  pleading  Is 
founded  on  a  written  instrument  the  orig- 
inal, or  a  copy  thereof,  must  be  filed  with 
the  pleading.  Section  362,  Homer's  Rev.  8t 
1897  (section  366,  Bums'  Rev.  St  1884).  In 
Blaslngame  v.  Blaslngame,  24  Ind.  86,  It  was 
said  that  the  stetute  requiring  a  copy  ot  the 
Instrument  as  a  part  ot  the  complaint  was 
intended,  by  a  direct  method.  In  all  cases,  to 
attain  the  end  which,  in  suite  at  law  upon 
sealed  Instmmente,  was  formeiHy  reached  by 
profert  and  oyer,  and  to  require  an  actual 
showing  by  the  copy  In  court  Instead  of  that 
nominal  tnoductlon  of  It  which  profert  was 
said  to  accomplish;  that  In  such  suite  it  was 
not  needed  that  profert  be  made  when  the 
Instrument  was  lost;  but  the  facte  to  excuse 
the  profert  must  hare  been  averred,  and 
were  traversable,  and.  If  not  proved,  the  suit 
faUed.  In  Chit  Fl.  860,  It  Is  said:  The 
excuse  for  the  omission  of  a  profert  being 
traversable  must  be  steted  according  to  the 
fact;  as,  either  tbat  *0»  deed  has  been  lost' 
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or  'dettt^yed*  by  accident  or  *tliat  It  1b  In 
the  pOBBeastcHt  of  tbe  defoidanV  and  tba^ 
*therefore,  the  plaintiff  cannot  prodnce  tbe 
Bame  to  the  oonrt'  Bnt  In  declaring  npMi 
a  blU  of  exchange  or  other  simple  contract 
no  profert  Is  to  be  ■  made."  And  on  page 
306  It  Is  said  that,  where  a  profert  or  an 
excuse  tor  it  Is  necessary,  'If  the  plaintiff 
make  profwt  of  and  thereby  iwofess  to  pro- 
duce tbe  deed,  when  he  Is  not  i)repared  to  do 
so,  and  the  defendant  plead  non  est  factam, 
the  plaintiff  will  be  nonsnlted  on  the  trial, . 
as  It  wUl  not  be  sufBdent  In  snch  case  to 
prove  tMt  the  deed  was  lost,  or  destroyed, 
or  In  the  dtfendant's  possession.**  In  2  Chit 
PL  439,  tiie  forms  of  exeases  of  the  profert 
are  set  forth  as  follows:  "If  the  bond  be 
lost:  'And  which  said  writing  obligatory 
baring  been  lost,*  or,  'and  which  said  writ- 
ing obligatory  havli^  been  destroyed  by  ac- 
cident,* or  *by  the  said  defendant,  the  aaii 
plaintiff  canno':  prodnce  the  same  to  the  said 
court  here,"'  etc.  In  1  GreenL  Et.  i  566, 
it  Is  said:  "If,  by  the  nnlawfnl  act  of  a 
stranger,  the  instniment  is  mutilated  or  de- 
faced, 00  that  Its  identity  is  gone,  the  law 
regards  the  act,  so  far  as  the  rights  of  the 
parties  to  the  Instmment  are  concerned, 
merely  as  an  accidental  des  traction  of  pri- 
mary evidence,  compelling  a  resrart  to  tiiat 
which  is  secondary;  and  In  such  case  the 
mntilated  portion  may  be  admitted  as  sec- 
ondary evidence  of  so  moch  of  the  original 
Instmment  Thns,  If  It  be  a  deed,  and  tbe 
I»rty  would  plead  It,  It  cannot  be  pleaded 
with  a  profert,  but  the  want  of  profert  must 
tie  excused  by  an  allegation  that  the  deed, 
meaning  its  legal  identity  as  a  deed,  has 
been  accidentally,  and  without  the  fault  of 
tbe  par^,  destroyed."  In  Lee  v.  Alraainder, 
9  B,  Mon.  25,  there  was  in  tbe  complaint  an 
avermrait  tlmt  the  date  of  the  note  sued  on 
bad  been  destroyed  and  mutilated  without 
the  knowledge,  privity,  or  consent  of  tbe 
plaintiff.  It  was  said  by  tbe  court:  **lt  the 
mutilation  or  alteration  is  of  such  a  char- 
acter as  to  destroy  its  Identity,  so  that  the 
party  cannot  plead  it  wltii  a  profert,  the  want 
of  such  profert  may  be  excused  by  an  al- 
legation that  its  legal  Identity  had  been  ac- 
cidentally dMtroyed,  without  the  fault  of  the 
party;  and  In  such  case  secondary  evidence 
may  be  Introduced  for  the  purpose  of  estab- 
lishing the  original  tenor  of  the  Instrument, 
and  to  account  for  Ite  alteration  or  mutila- 
tion.** It  was  also  said:  "Although  the  al- 
I^atione  in  regard  to  the  mutilation  or  al- 
teration of  the  covenant  are  deemed  substan- 
tial^ snfflcleut,  yet  tb^  should  properly 
have  been  made  more  specific.'*  In  IMercy's 
Heirs  V.  Fiercy,  S  W.  Va.  190.  a  bond  was 
exhibited  with  a  bill  in  equity,  the  bond  be^ 
Ing  In  a  mutilated  form,  and  no  explanation 
being  given  as  to  bow  It  became  mutilated. 
The  signature  and  seal  had  been  torn  off, 
and  the  name  had  been  reinstated  or  pasted 
on  near  the  middle  of  the  paper,  at  the  bot- 
tom thereof.  It  was  said  by  the  court:  "It 


lies  iq;»n  the  party  seeking  to  oiforce  a  blU 
or  note  to  account  tox  any  alteration  that 
appears  cm  flie  face  of  tbe  tnslrnment 
*  *  *  The  authorities  are  numerous  that, 
if  tbe  bond  Is  altered  by  the  obligee  in  m 
ma^al  point,  it  thereby  becomes  void." 

At  common  law.  a  note  partly  destroyed 
might  be  declared  on  as  entire,  and  proof 
might  be  received  of  the  destroyed  part 
Ducfcwall  V.  Weaver.  2  Ohio,  18.  In  that 
case,  the  declaration  did  not  describe  the- note 
as  mutilated  and  partly  lost .  An  objection 
upon  this  ground  was  said  by  the  court  to 
haye  reference  te  the  rule  for  declaring  on 
deeds,  "of  whkOi  the  defendant  has  a  right 
to  oyer,  and  oi  which  tbe  plaintiff  Is,  tiiere- 
fore,  required  to  make  profert.  In  those 
cases,  when  the  deed  cannot  be  produced, 
the  plaintiff  may  excuse  himself  from  mak- 
ing a  profert  by  averring  that  the  deed  has 
been  lost  by  time  and  accident  In  the  case 
before  us  It  appears  that  a  part  of  the  note 
had  been  destroyed,  and  the  objection  was 
that  that  fact  had  not  been  set  out  in  the 
declaration.  There  is  no  analogy  betwe«k 
this  case  and  those  In  which  tiiat  averment 
is  required.  In  an  action  on  a  promissory 
note,  the  defendant  not  being  wttltied  to 
oyer,  a  ivofert  is  not  necessary,  nor  Is  it 
necessary  to  set  oat  tbe  note  in  ttie  declara- 
tion. It  may  be  glvm  In  evldrace  on  tbo 
general  counts.  Ite  mutilated  state,  there- 
fore, need  not  be  described  In  the  pleadings. 
It  Is  time  enough  to  disclose  that  fact  and  to 
account  for  It  when  the  paper  la  offered  la 
evidence."  In  Master  v.  HlUer,  4  T.  B.  838, 
dted  In  Bees  v.  OvNbangb,  6  Cow.  746,  It 
was  said  that  even  if  the  seal  were  torn  off 
before  the  action  bronght  there  would  bo 
no  difllculty  In  framing  a  dedanitlon  which 
would  obviate  every  doubt  on  that  point  by 
stating  the  truth  of  the  case.  In  Stoner  v. 
ElUs.  6  Ind.  162,  160,  It  was  said:  '^e  are 
of  the  opinion  that,  where  the  alteration  la 
of  sucb  a  Character  as  to  defeat  entirely  the 
ojwration  of  the  Instrument  for  any  pur- 
poBe,-4S  in  the  case  of  the  erasure  of  the 
signature  and  seal  to  a  deed  or  other  instru- 
ment so  that  admitting  all  to  be  true  that 
appeara  upon  the  Instmment,  when  produced, 
it  would  be  void  In  law,  It  should  be  explain- 
ed In  the  first  Instance,  before  It  should  b» 
permitted  to  go  to  the  Jury.**  Dean  v.  Speak- 
man,  7  Blackf.  817,  was  an  action  on  a  prom- 
issory note,  brought  by  the  payee  against 
the  makers.  On  the  trial  the  plaintiff  offer- 
ed in  evidence  a  paper  bearing  tbe  signaturo 
of  the  defendant  which  appeared  to  be  a 
consldeiable  fragment  of  a  promissory  note, 
and  offered  to  prove  by  his  attorney  that 
the  paper  was  part  of  a  promissory  note 
which  had  been  i^ced  entire  In  bis  hands 
by  the  plaintiff,  but  which  had  been  muti- 
lated by  having  a  small  piece  torn  off  one 
end.  The  witness  supposed  this  had  been 
occasioned  by  frequent  withdrawal  and  re- 
placement of  the  note  among  the  files  where 
it  was  usually  kept  The  witness  produced. 
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ud  iwore  to  m  copy  of  the  entire  note,  made 
before  It  was  torn,  whldi  corresponded  with 
the  note  described  In  the  declaration,  and  the 
wltoeaa  stated  that  he  had  made  diligent 
■earch  for  the  missing  pieces  but  could  not 
and  It  It  was  hdd  that  the  admlsidw  of 
this  testimony  to  establish  the  note  was 
right,  that  the  absmce  of  the  tom-off  part 
was  snfildently  accounted  for  to  let  In  sec- 
oDdary  evidence  of  Its  contents,  and  the 
sworn  copy  was  legal  evidence  for  that  par* 
pose.  It  was  said  that  the  case  hore  a 
stronger  analogy  to  that  of  a. destroyed  note 
than  a  lost  one,  and  that  an  action  would 
Oe  <m  a  destroyed  note.  The  signature  of 
the  maker  la  essential  to  the  completeness 
and  ^cacy  of  a  promissory  note.  It  is  so 
contemplated  by  the  statnte.  Section  tSSOl. 
Huner's  Ber.  St  1S97  (section  TSIS,  Bums* 
Rer.  St  ISM).  There  la  as  much  need  of 
pleading  an  excuse  for  fallnre  to  exhibit  a 
promiaaoiy  note  on  which  a  complaint  or  the 
statement  of  a  claim  against  a  decedent's 
estate  la  founded  aa  there  was  at  common 
law.  In  an  action  on  a  sealed  instrument 
for  showing  In  the  complaint  an  excuse  for 
teilnre  to  make  profert  Whatever  excuse 
be  made  In  the  complaint  or  statement  of 
claim.  It  Is  traversable,  and  therefore  Is  ma- 
terial. When,  In  making  the  excuse  for 
failure  to  exhibit  the  Instrument  with  tbe 
complaint  it  Is  made  to  appear  that  tbe  note, 
dnce  Ite  execution,  baa  been  materially  alter- 
ed. It  la  also  material  to  explain  tbe  altera- 
tloo.  In  the  case  before  na  it  affirmatively 
appears  that,  after  tbe  execution  of  tbe  note 
by  the  decedent  it  was  matllated  and  torn, 
so  that  the  signature  of  tbe  maker  doea  not 
fully  appear  thereon,  and  that  tbe  torn  por- 
tion la  lost  and  cannot  be  found.  On  de- 
mmrer  the  pleading  must  be  construed  most 
strongly  against  the  pleader.  It  must  be 
considered  that  ^1^^  note.  In  Its  present  con- 
dition, does  not  show  the  name  of  tbe  maker. 
Tbe  mutilation  being  expressly  averred  to 
have  occurred  after  tbe  execution  of  tbe  In- 
strument—that  Is,  after  It  bad  been  signed 
and  delivered  to  tbe  claimant— It  devolved 
upon  him  to  account  for  the  mutilation  in  such 
manner  as  to  show  that  the  Instrument  Is 
a  subsisting  promissory  note  on  wblcb  the 
estate  Is  still  Indebted  to  him.  The  note 
was  so  far  destroyed  that  It  could  not  con- 
stitute an  exhibit  to  a  complaint  upon  it  yet 
with  auBicIent  excuse  for  Its  condition  tbere 
might  be  a  recovery  upon  tbe  note  as  orig- 
inally executed.  It  was  not  good  pleading 
to  file  an  exhibit  materially  differing  from 
the  note  which  would  be  Introduced  In  evl- 
uencGL  A  proper  exhibit  controls  as  to  tbe 
contente  of  the  Instrument  sued  on.  and  the 
proof  mnst  not  materially  contradict  It  The 
Instrument  havlag  been  deprived  of  an  es- 
sential part  of  a  promissory  note,  and  it  not 
having  been  the  purpose  to  base  the  action 
upon  the  Instrument  In  Its  present  form, 
no  exhibit  should  bare  been  filed,  but  the 
complaint  or  statement  should  have  pro- 
BT  N.B— 10 


ceeded  upon  the  theoiy  that  tha  action 
was  one  upon  a  note  destroyed  as  wxxSk  by 
mutilation.  The  mutilated  mto,  in  Ita  pres- 
ent condition,  would  serve  on  the  trial  as 
partial  proof  In  ^vlhg  secondary  evidence 
of  the  contenta  of  the  original  Instmment 
As  the  Instrument  was  not  lost  or  In  the  pos- 
sesion of  the  defendant  but  was  materially 
mutilated  after  execution,  we  think  it  was 
not  sufficient  for  the  holder  merely  to  stete 
the  mutilation,  which  deprived  It  of  Its  char- 
acter as  a  promise  of  the  decedent  without 
also  ahowlng  what  be  would  have  to  prove 
as  a  material  part  of  his  case,  without  which 
he  could  not  recover;  that  Is,  tbat  he  was 
Innocent  of  the  mutilation.  It  was  Incum- 
bent on  him  not  merely  to  show  wby  he 
could  not  file  a  copy  of  the  note  sued  on,  but 
also  to  account  for  Its  mutilation,  thus  nec- 
essarily disclosed  In  pleading.  If  this  would 
be  necessary  in  suing  the  living  maker  of  a 
promissory  note,— and  we  think  it  ought  to 
be  so  considered,— we  can  see  no  good  rea- 
son for  less  comprehensiveness  in  the  suc- 
cinct and  definite  statement  of  a  claim  against 
tbe  estate  of  a  deceased  maker.  The  Judg- 
ment  Is  reversed,  and  the  cause  Is  remanded, 
with  bistructlon  to  sustain  the  demurrer  to 
the  statement  of  claim. 


(SB  Ind.  App.  iu> 

COLUMBIAN  BEUEF  FUND  ASS'N  v. 
GROSS.  * 

(Appellate  Conrt  of  Indiana.    April  24,  190a) 

UBNEFICIAL  ASSOCIATIONS-aiCK  BBNBTITS- 
CONDITIONS— VIOLATION. 

A  policy  provided  that,  if  a  member  should 
become  vbolly  disabled  from  proseenting  aoy 
kind  of  business  by  reason  of  sickness,  he 
should  recdve  a  weekly  Indemnity  "durinc  the 
time  he  was  confined  to  the  house  and  under  a 
phyBlcian's  care."  Bdd,  that  a  member  who 
was  wholly  disabled  from  prosecuting  his  busi- 
ness on  account  of  sickaeu  did  not  violate  the 
conditions  on  which  he  was  to  receive  Indem- 
nity by  gorag  out  of  the  house,  under  the  ad- 
vice and  directions  of  a  competent  physicino, 
for  the  purpose  of  taking  exercise  and  receiv- 
ing medical  treatment  at  the  physician's  otOce. 

Appeal  from  circuit  court  Floyd  county; 
Wllltam  C.  Utz,  Judge. 

Action  by  Clarence  B.  Gross  against  the 
Columbian  Kellef  Fund  Association.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

W.  H.  Latta  and  Mclotire  &  James,  for 
appellant.  Q.  U  ft  H.  B.  Jewett  for  appellee. 

ROBINSON,  J.  Appellee  sued  upon  a  pol- 
icy Issued  by  appellant  Insuring  against  loss 
of  time  by  sickness.  There  was  a  special 
finding  oC  facts  and  conclusions  of  law  In 
appellee's  favor,  to  which  appellant  excepted'. 
Tbe  complaint  Is  not  questioned.  The  policy 
contains,  among  others,  this  provision:  "If, 
at  auy  time  after  this  certificate  has  been  in 
continuous  force  and  effect  for  ninety  days, 
said  member  shall,  through  sickness  or  dis- 
ease tbat  originates  after  the  expiration  of 

^  Rehearing  denied. 
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the  abOTe  term,  become  totally  cUsaUed.  and 
sncb  slcknesB  or  dtoease  shall,  Independent 
of  all  other  causes,  -whol^  and  contlnnously 
dlsaUe  and  prevent  said  member  from  prase- 
eating  any  and  all  kinds  of  business,  upon 
satisfactory  proofs  to  the  association  of  such 
total  and  contlnuons  disability  tbe  member 
shall  be  entitled  to  and  receive  ten  tfollars 
per  week  during  the  time,  by  reason  thereof, 
the  member  Is  continuously  confined  to  the 
house,  -and  under  a  physician's  care,  after 
tbe  first  week;  not  to  ecceed  thirty  weeks  for 
any  one  Ulness."  A  clause  In  one  part  of 
the  iqiiAication,  which,  by  Its  tnms,  Is  made 
part  of  the  policy,  reads:  "That  I  made  the 
foregoing  answers  in  person,  and  tiiat  I  shall 
only  be  entitled  to  benefits  for  sickness  orig- 
inating after  ninety  days*  membership,  and 
then  only  for  the  number  of  consecntlTe  days 
(In  OEcesB  of  one  week)  that  I  am  confined 
to  tbe  house,  and  under  a  physician's  care." 
Another  dause  in  another  part  of  tiie  appli- 
cation reads:  *That  X  cannot  daim  Indem- 
nity for  ^ckness  or  accidental  Injuries  that  do 
not  rendn-  me  totally  unable  to  perfmm  any 
or  all  duties  of  my  occupation."  The  erl- 
denee  Is  undisputed,  and  the  findings  show, 
'that  fq^Uee,  during  the  time  for  which  he 
claimed  Indemnity,  was,  on  account  of  sick- 
ness, wholly  disabled  and  jnevented  from 
prosecuting  any  and  all  kinds  of  business, 
and  was  under  the  care  of  a  physician.  But 
it  Is  argued  that  be  was  not  confined  to  his 
hoose  during  that  time,  within  the  meaning 
of  the  poUcy.  Tbe  findings,  which  are  sap-- 
ported  erldence,  show  that  when  appellee 
became  sick  he  employed  Dr.  Mclntyre;  that 
wltbbi  a  week  Mr.  Fuller,  appellant's  agent, 
requested  appellee  to  discharge  Dr.  Mcln- 
tyre, and  employ  Dr.  Ijerl,  whl^  ajHTcllee 
did;  that  about  SO  days  thereafter  Mr.  Fuller 
requested  appellee  to  discharge  Dr.  Lierl,  and 
emjdoy  Dr.  Starr,  which  appellee  did;  that 
tbe  three  physicians  were  each  and  all  skill- 
ful and  competent;  that  while  appellee  was 
under  Dr.  Levi's  care.  Dr.  Starr,  at  appellant's 
direction,  made  an  examination  of  appellee  as 
to  tbe  character  of  his  sickness;  that  while 
under  Dr.  Starr's  care.  Dr.  Ijerl,  at  appel- 
lant's dlractlon.  made  a  like  examination; 
that  during  the  latter  part  of  the  time  ap- 
pellee was  under  Dr.  Levi's  care,  upon  tbe 
direction  and  request  of  Dr.  Levi,  be  called 
at  the  physician's  oBlce  to  receive  medical 
treatment;  that  while  uodw  Dr.  Starr's  care 
he  called  at  the  physldan's  ofllce  for  treat- 
men^  at  the  direction  and  request  of  the  phj- 
slcian,  and  under  the  direction  and  advice  of 
Dr.  Starr  appellee  occasional^  to€^  exercise 
In  his  yard,  and  on  the  pavement  about  and 
near  his  residence;  that  appellee  was  not  out 
of  his  house  within  tbe  time  In  question  ex- 
c^t  when  so  directed  or  requested  by  his 
physicians,  and  at  such  times  he  was  In  the 
open  air  from  20  minutes  to  half  an  hour, 
and  waa  during  all  such  times  continuously 
under  tbe  care  of  the  physicians,  and  follow- 
ing out  their  Instructions  and  advice  in  and 


about  curing  himself  of  his  sickneM.  It  is 
wOl  settled  that  an  ai^llcatlon  tcx  Insurance 
and  tbe  policy  Issued  must  be  construed  to- 
gether as  «ie  contract  From  the  separate 
(^uaes  aet  out  in  the  application  an  appli- 
cant would  not  be  limited  in  his  li^ts  to 
benefits,  as  be  is  under  the  clause  set  out  In 
the  policy.  But,  construing  the  scattered  re- 
strictlcms  and  limitations  In  the  application 
together,  and  In  connection  with  the  policy 
Itself,  the  strict  letter  ot  the  contract  prob- 
ably provides  that  benefits  are  to  be  paid 
only  for  the  time  tbe  beneficiary  Is  totally 
disabled  ^m  sickness,  continuously  confined 
to  hla  house,  and  under  a  physician's  care. 
But  we  cannot  agree  with  counsel  that  tbe 
acta  of  appellee,  as  shown  tqr  the  findings. 
In  going  out  of  his  house,  under  tbe  direc- 
tions and  advice  of  skillful  and  competent 
physicians,  for  the  purpose  named,  was  a 
violation  of  the  conditions  upon  which  he  was 
to  receive  Indemnity.  Conceding  such  acts 
to  be  a  violation  of  the  strict  letter  of  tbe 
contract,  they  were  not  a  violation  of  tte 
spirit  and  true  intent  and  purpose  of  tl^  con- 
tract The  very  acts  of  which  appellant  com- 
plains were  done  for  the  purpose  of  restoring 
the  member's  health,  and  thus  enfflng  his 
right  to  braieflts.  The  policy  itself  requires 
that^  in  order  to  receive  benefits,  the  benefi- 
ciary must  be  under  a  physician's  care.  Ap- 
pellant would,  no  doubt  «Lmestly  complain 
If  a  member  continued  sick  through  refusal 
to  follow  the  physltian's  inatructions.'  And 
it  now  comjdains  because  the  mnnber,  in 
trying  to  regain  his  health,  followed  out  the 
instructions  of  a  physician,  which  the  policy 
compels  him  to  call  before  he  can  claim  hea- 
eAtB.  tt  would  be  unreasonaUe  to  compel  a 
member  to  place  hlms^  under  a  lAysiclan'a 
care,  and  then  deny  tabu  benefits  for  submlt- 
ttaig  himself  to  that  physician's  treatmwt 
Ai^llant  could  not  be  beard  to  complain 
had  appellee  followed  the  advice  ct  a  skillful 
and  competent  physician  selected  by  himsdf. 
and  especially  wUl  ai^lant  not  be  heard  to 
complain  when  the  physicians  are  <rf  Its  own 
choodng.  Judgmmt  afilrmed. 


(24  Ind.  App.  tli) 
BT.   WAYNE   WATEH-POWER   00.  T. 
BOARD  OF  OOM'BS  OF  ALLEN 
COUNTY. 

(Appellate  Oonrt  of  Indiana.    April  19,  1900.) 

APPBAI^-COMPLAINT—DEMtmRER— AMENDED 
COMPLAINT— SECOND  APPEAD-I*AW  OP  CASE 
—CANAL  LANDS— BRIDGE  OVER  WATBRWAT 
—  REPAIRS  —  COVENANTS  RUNNING  WITH 
LAND— CONDITIONS  TO  FEE. 

1.  Where  on  appeal  from  a  decision  sustain- 
ing a  demurrer  the  demurrer  was  overruled, 
and  the  cause  remanded,  and  the  complaint 
was  then  amended  as  to  a  material  averment, 
and  again  demurred  to,  the  sofflciency  of  the 
aknended  complaint  might  be  congiderra  on  ap- 
peal, and  anything  the  court  said  on  the  for- 
mer appeal  as  to  the  sufficiency  of  a  pleading 
diSereQt  than  the  one  then  under  consideratioQ, 
and  not  necessary  to  the  disposition  of  the 
question  then  before  it  was  not  tlie  law  of  the 
case  binding  on  the  second  appeal. 
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2,  Parsnant  to  an  act  of  the  general  aasem- 
bly.  the  state,  in  1847,  conveyed  the  Wabash  & 
Erie  Canal  and  its  feeder  lands  to  trustees, 
who  were  empowered  to  sell  the  property  to 
carry  oat  the  trust,  and  the  act  declared  that 
the  trustees  slionld  erect  and  keep  in  good  re* 
pair  bridges  over  all  state  or  county  roads 
crossing,  or  that  might  thereafter  cross,  said 
canal.  Held,  that  where  defendant  had  pur- 
chased of  the  troBtee  a  feeder  of  the  canal 
and  a  bridge  orer  such  feeder,  and  the  bridge, 
being  a  part  of  a  coonty  road,  became  nnsuit- 
able  for  use,  and  the  county,  having  repaired 
the  same,  saed  defendant  for  the  amount  of 
such  repairs,  and  the  complaint  in  such  action 
alleged  It  defendant's  duty,  under  Act  Jan. 
27,  1847,  to  properly  maintain  said  bridge,  but 
did  not  aUege  the  highway  to  have  been  con- 
structed before  the  canal,  the  complaint  was 
demarrable,  since  at  common  law,  if  a  tiigh- 
way  be  located  across  an  existing  waterway, 
the  public  most  maintain  the  bridge,  and,  the 
trustees  having  the  right  to  dispose  of  the 
I»pperty  free  from  the  trust,  the  duty  to  main- 
tain the  bridge  was  not  a  covenant  running 
with  the  land,  nor  a  condition  attached  to  the 
fee;  the  statute  not  declaring  a  forfeiture''  in 
case  of  failure  of  the  trustees  to  maintain 
bridges. 

Appeal  from  circuit  court,  Allen  county; 
E.  O'Rourke,  Judge. 

Action  by  board  of  commissioners  of  Allen 
count?  against  the  Ft.  Wayne  Water-Po^er 
Company.  From  a  Judgment  oTemillng  a  de- 
murrer to  the  complaint,  defendant  appeals. 
Reversed. 

R.  S.  Taylor  and  Breen  &  Morris,  for  ap- 
pellant.  W.  O.  Colerid^,  (or  appellee. 

HEXLiET,  3.  This  cause  Is  here  for  the 
second  time.  Tlie  opinion  upon  the  former 
appeal  la  fonnd  In  Board  of  Com'rs  of  Allen 
Co.  T.  Ft  Wayne  Water-Power  Co.,  17  Ind. 
App.  36,  46  N.  E.  36.  Appellee  was  the 
plaintiff  below,  and  recovered  a  Judgment 
against  appellant  for  $1,400.49.  The  com- 
plaint  Is  in  one  paragraph.  The  averments 
<^  the  complaint  are.  In  substance,  that  ap- 
pellant Is  a  corporation,  having  for  Its  ob- 
ject, among  other  things,  to  furnish  motive 
power  for  all  kinds  of  manufacturing,  min- 
ing, and  chemical  purposes;  that  on  the  15tb 
day  of  October,  1888,  appellant,  for  the  pur- 
pose of  carrying  on  said  business,  purchased 
one  of  the  feeders  of  the  Wabash  &  £^ie 
Canal  In  Allen  county,  Ind.,  and  that  water 
required  and  nsed  by  appellant  In  its  busi- 
ness Is  kept  constantly  flowing  through  said 
feeder;  that  at  tbe  time  appellant  purchased 
and  went  into  possession  of  said  feeder  there 
WAS  a  bridge  across  it,  which  constituted  a 
part  of  a  highway  in  said  Allen  county,  and 
that  said  highway  then  was,  and  still  Is,  a 
county  road;  that  said  bridge  Is,  on  account 
of  the  existence  of  said  feeder,  an  Indispen- 
sable part  of  said  highway;  that  by  the  pro- 
visions of  an  act  of  tbe  general  assembly  of 
tbe  state  of  Indiana  approved  January  27, 
1817,  it  was  made  the  duty  of  the  trustees 
of  the  Wabash  &  Erie  Canal  to  erect  and  keep 
in  repair  suitable  bridges  over  all  state  and 
eounty  roads  crossing  or  that  might  there- 
after cross  said  Wabash  &.  Erie  Canal;  that 


the  duty  so  imposed  on  said  trustees  has  de- 
volved upon  appellant  ever  since  It  became 
the  owner  of  said  feeder,  and  is  a  burden 
which  appellant  must  bear  by  reason  uf  its 
pordiase  of  said  feeder;  that  appellant  failed 
to  discharge  the  duty  as  Imposed  upon  It,  and 
allowed  said  bridge  to  become  out  of  repair 
In  such  a  way  as  to  render  It  a  public  nui- 
sance, and  its  use  by  the  public,  as  a  part  of 
said  highway,  unsafe  and  dangerous,  by  rea- 
son of  which  It  became  the  duty  of  appellee 
to  cause  said  bridge  to  be  repaired;  that  ap- 
pellee. In  the  performance  of  its  said  duty,  on 
the  9th  day  of  September,  18^,  at  a  regular 
session,  adopted,  and  caused  to  be  spread 
upon  Its  records,  an  order  directed  against 
appellant  to  construct,  within  a  reasonable 
time,  a  suitable  bridge  over  and  across  said 
feeder  at  the  crossing  of  said  highway,  and 
tbat  upon  appellant's  failure  to  do  so,  appel- 
lee would  cause  said  bridge  to  be  rebuilt; 
that  a  certified  copy  of  said  order  was  served 
upon  appellant,  but  that  appellant  failed 
and  refused  to  comply  with  the  same;  and, 
after  a  reasonable  time  had  lapsed  after  the 
service  of  said  order  upon  appellant,  appellee 
did,  in  tbe  performance  of  Its  duty,  cause  a 
new  bridge  to  be  constructed  over  and  across 
said  feeder  at  said  place,  and  incurred  an  ex- 
pense thereby  of  (1.166;  that  appellee  de- 
manded said  sum  of  appellant,  but  appellant 
refused  to  pay  the  same,  and  said  amount, 
with  interest,  is  demanded.  Appellant's  de- 
murrer to  this  complaint  was  overruled,  and 
this  action  of  the  lower  coort  la  aasUcned  as 
error  here. 

Upon  the  former  appeal  in  this  case  the 
complaint  was  held  sufficient  to  withstand 
a  demurrer,  the  Judgment  was  reversed,  and 
tbe  cause  remanded.  Tbe  law  In  this  state 
Is  well  settled  that  the  principles  of  law  es- 
tablished on  the  former  appeal,  so  far  as 
applicable,  remain  the  law  of  tbe  case  through 
all  its  subsequent  stages,  and  must  he  adhered 
to,  whether  right  or  wrong,  not  only  in  the 
trial  court,  but  In  this  court,  on  a  second  or 
any  subsequent  appeal;  and,  where  the  suf- 
ficiency of  a  pleading  has  been  passed  upon 
by  this  court,  that  ruling  will  be  adhered  to 
on  a  second  appeal,  unless  tbe  pleading  has 
been  materially  amended.  James  v.  Railway 
Co.,  148  Ind.  615,  48  N.  E.  222;  LIlUe  v. 
Trentman,  190  Ind.  16,  20  N.  E.  405;  Board 
of  Com'rs  V.  Bonebrake,  146  Ind.  311,  45  N. 
E.  470.  In  the  last  case  cited  the  question 
is  fully  discussed,  and  a  great  many  author- 
ities are  collected.  Such  being  the  rule,  the 
first  question  to  consider  is  whether  or  not 
the  complaint  In  this  case,  as  It  now  comes 
to  us,  materially  differs  from  the  complaint 
upon  the  former  apireal.  The  averments  of 
the  complaint  on  the  former  appeal  wctc  in 
all  respects  tiie  same  as  the  complaint  now 
aK>ears,  except  that  upon  the  former  appeal 
the  complaint  contained  the  additional  aver- 
ment, viz.  that  the  highway  in  question  ex- 
isted prior  to  the  construction  of  the  canal. 
When  tbe  cause  was  remanded,  the  corn- 
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plaint  iru  amended  hy  striking  out  the  nbore- 
mentloiied  averment,  and  the  complaint  !■ 
DOW  submitted  to  this  court  for  considera- 
tion witb  said  averment  omitted.  Tbe  de- 
<H«ion  of  tbe  court  upon  the  former  appcnl 
was  biued  upon  tbe  complaint  as  It  tbi>a 
appeared.  Tlio  court  did  not  and  could  not 
decide  any  questions  which  were  not  before 
(t.  Wb.1t  tbe  court  said,  U  anything,  as  to 
tbe  sufficiency  of  a  pleadtng  different  from 
the  one  at  that  time  under  consideration, 
was  not  necessary  to  the  decision  of  tbe  ques- 
tion then  before  tbe  court,  and  Is  not  the  law 
of  the  case.  The  complnint  upon  the  former 
appeal  was  held  sufficieut.  The  conclusion 
was  based  upon  the  complaint  as  It  then 
stood.  It  Is  clearly  evident  from  the  conclud- 
ing statement  In  the  opinion  that  tbe  court 
considered  the  averment  that  tbe  highway 
was  older  than  tbe  canal  as  a  material  aver- 
ment of  tbe  complaint  The  court  said:  "In 
view  of  the  language  of  tbe  acts  of  t&td 
and  1847,  and  the  obligations  Imposed  by 
the  common  law,  with  the  averment  In  the 
complaint  that  tbe  highway  was  older  than 
tbe  caual,  there  Is  nothing  Inconsistent  In 
these  decisions  with  the  coDcluslon  that  the 
burden  of  maintaining  the  bridge  In  qnes^ 
tlon  Is  upon  appellee."  Board  of  Com'rs  of 
Allen  Co.  V.  Ft.  Wayne  Water-Power  Co„ 
supra.  The  rule  at  common  law,  expressly 
recognized  in  tbe  former  opinion.  Is  that 
wboD  a  way  of  any  kind  Is  laid  across  an 
existing  highway,  and  a  bridge  Is  necessary 
for  the  continued  and  proper  use  of  tbe  high- 
way, the  party  locating  the  way  last  In 
point  of  time  Is  bound  to  build  and  main- 
tain the  br1d»:e;  but.  If  a  highway  Is  located 
across  an  existing  way  of  any  klud.  tbe  public 
must  build  and  maintain  tbe  bridsc.  Morris 
Oanal  &  Banking  Co.  v.  State,  24  N.  J.  Jjrw, 
62.  The  complaint,  then,  with  tbe  averment 
ta  question  omitted,  la  Insufficient  unless  other 
factH  are  averred  which  Impose  upon  appellant 
the  duty  of  maintaining  the  bridge.  The  state 
«f  Iniltnna  acquired  a  fee-simple  estate  In 
tlie  lauds  taken  possession  of,  occupied,  and 
used  by  tbe  state's  commissioners  in  the  con- 
atnuTlon  of  the  Wabash  &  Erie  Cnnal.  Wa- 
ter-Works Co.  T,  Burkbnrt  41  Ind. 
Oromie  r.  Board  of  Trustees.  71  Ind.  208; 
<^ty  of  Logansport  r.  Shirk,  8S  Ind.  5U3.  The 
fee«lmple  tltte  was  coareyed  by  tlie  state  to 
certain  trustees,  and  among  the  dutl»  Im- 
posed up<m  said  trustees  was  that  of  erecting 
and  kei'pini;  In  good  repair  certain  briilges. 
T^he  language  of  tbe  act  was  as  follows: 
"And  be  It  further  en-icted  thnt  the  said 
trustees  shall  erect.  c-ua«truct  and  keep  In  good 
repair,  suitable  briilges  over  all  state  and 
county  roads,  crossing  or  that  ma^  hereafter 
cross  siild  Wabash  and  Erie  Canal."  I«twi 
1847.  p.  33,  S  30.  Can  It  be  said  that  the  duty 
Imposed  upon  the  trustees  to  construct  and 
repair  bridges  was  a  condition  upon  which 
they  held  tbe  property,  and  that  such  condi- 
tion Is  a  covenant  running  with  tiie  land? 
Wfl  think  not    It  was  held  In  French  t. 


Gapen.  105  U.  S.  509,  20  L.  Ed.  961,  that  the 
trustees  could  sell  and  exhaust  the  property 
to  create  funds  to  carry  out  the  purposes  of 
the  trust  We  must  conclude,  then,  that  the 
trustees  having  the  right  to  dispose  of  tbe 
trust  estate,  the  purchasers  took  the  property 
free  from  tbe  trust,  aud  free  from  any  of  tbe 
duties  Imposed  upon  tbe  trustees.  The  duty 
of  the  trustees  to  build  bridges  and  keep  them 
in  good  repair  at  places  where  highways 
might  thereafter  cross  the  canal  cannot  be 
con^rued  as  a  covptinut  ruuulng  Tvitb  the 
lauil.  nor  can  It  be  corislilorcd  as  a  condition 
attached  to  the  fee.  A  eoveunnt  to  do  a  thing 
not  In  esse,  but  which  is  to  be  done  upon  the 
land,  does  not  bind  the  assignees  or  grautet's 
nnlcss  specifically  named,  and  hence  could 
not  run  with  the  land.  Hartung  t.  Witte.  ry9 
Wis.  286.  IS  N.  W.  175;  Bronson  v.  Coffln. 
108  Mass.  185;  Petroleum  Co.  v.  Woare.  44 
Ohio  St  804.  9  N.  E.  845;  Railway  Co.  v. 
Smith,  72  Tex.  122.  9  S.  W.  865,  2  L,  R.  A. 
281.  And  the  duty  Imposed  upon  the  tniRtros 
cannot  be  held  to  be  a  condition  attached  to 
the  fee  because  tbe  breach  of  such  a  condi- 
tion would  subject  the  estate  held  by  them 
to  forfeiture.  There  is  nothing  hi  the  st.itiite 
directing  tbe  conveyance  from  which  It  could 
be  Inferred  that  the  estate  granted  n  as  to  be 
enlarged  or  defeated,  or  In  any  way  affected, 
by  the  duties  which  the  statute  Imposed  up^n 
the  trustees.  It  must  necessarily  follow,  then, 
that  when  the  fee-simple  title  to  the  wnl  es- 
tate passed  out  of  tbe  state,  and  out  of  tbe 
trustees,  and  the  canal  censed  to  be  used  fi>r 
the  purposes  for  which  It  was  conim-ucted, 
the  duties  imposed  upon  the  trustees  were 
ended,  and  the  Income  from  the  property  nec- 
essary to  ibe  performance  of  such  duties  ns 
the  construction  of  bridges  failed.  Tbe  pur< 
choser  of  the  fee  only  assumed  such  bunlen 
as  the  law  cast  upon  the  land.  The  comumn- 
law  rights  as  they  existed  at  the  time  the 
canal  was  constructed  apply  aa  between  the* 
appellant  and  tbe  appellee.  The  complnint  la 
insufllctent  JiTdgment  reversed,  with  Instmc- 
tions  to  sustain  tbe  demurrer  to  the  couplainu 


(S  Ind.  App.  17E) 

MASTEN  r.  INDIANA  CAB  ft  FOUNDRY 
CO.i 

(Appellate  Conrt  of  Indiana.    April  18.  inoo.) 

DEPAULT  JTJDOMENT— V  AO  A  TTON— A  FFI  n  A  V I T3 
—  SUFFlCIBNCy  —  EFFECT  —  ATTOR^EY 
GENKHAL^PRIVATE  PRACTICE. 

1.  Where  no  objection  is  made  to  the  enti- 
tling of  a  motion  to  vacate  a  judgment  and 
affldavit5i  as  of  the  oriclnal  cause  in  the  tri.il 
court  the  questioD  cauuot  be  raUcd  on  ai>- 
peal. 

2.  An  objection  that  aa  order  vacntmg  a  dp- 
fault  judgment  Tras  improperly  nin'li-.  nn  ihe 
ground  that  the  affidarttd  in  support  of  the  mo- 
tion did  not  state  a  cause  of  aLiiun.  could  ii,.t 
be  coQsiidered  nn  aptieul.  where  it  appeared  tliut 
the  motion  and  aftidnvita  were  not  trcnred  by 
tbe  trial  court  as  ptpadinga.  but  as  eviiJpnoe. 

3.  Where  an  affidavit  of  defeadani's  attnr* 
ney  In  support  of  a  motion  to  vacate  a  default 
jadsment  shoved  that  at  the  time  tbe  defnult 
was  taken  the  attorney  reyreaeuled  deleudaat 
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in  the  matter  la  controrenjr,  and  that  he  bad 
becD  employed  three  months  before  to  attend  to 
the  action.  If  brought,  nnA  affidavit  ahowed 
that  the  default  jodgment  was  not  proxlmatel7 
caused  fay  defendant's  neglicrmce. 

4.  Horner's  Rev.  St.  1897,  f  396,  providing 
that  the  court  shall  relieve  one  against  whom 
a  judgment  has  been  taken  hy  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect,  does 
not  require  that,  on  a  motion  to  set  aside  a  de- 
fault judgment  on  the  groand  of  excusable  neg- 
lect, the  affidavit  in  support  thereof  should  net 
oat  the  original  cause  of  action,  but  merely 
the  nature  of  it,  and  the  facts  constituting  the 
defense;  and  hence,  the  conrt  not  being  required 
to  inQQire  hito  the  merits  of  the  action,  eounter 
affidavits  as  to  tacts  reJled  on  as  a  defense  are 
not  admissible. 

5.  An  affidavit  of  defendsnt's  attorney  in  sup- 
port of  a  motion  to  vacate  a  default  judgment 
showed  that  the  attorney  received  by  mail  a 
copy  of  the  anmmons  in  the  action,  and  intend- 
ed to  send  it  to  his  private  office,  asking  his 
assistants  to  attend  to  the  case,  but  that  the 
summons  was  kept  on  his  desk,  and,  by  care- 
lesBDeu  of  some  one  unknown  to  defendant, 
became  covered  with  other  papers,  and  that 
affisot  supposed  he  had  sent  the  paper  to  his 
assistants,  and  acted  on  that  belief  until  he 
learned  that  a  default  Judgment  had  been  en- 
tered. HM,  that  a  vacation  of  the  jadgment 
wDold  not  be  disturbed  on  appeal,  since,  as 
there  was  some  evidence  to  support  the  court's 
conclusion,  the  decision,  being  on  a  question 
of  fact,  could  not  be  reviewed,  in  the  absence 
of  an  abuse  of  discretion. 

6.  There  is  no  constitutional  or  statutory  in- 
hibition against  the  attorney  general  of  the 
state  engaging  in  private  practice  daring  his 
term  of  office,  and  nence  the  fact  that  the  at- 
torney for  defendant,  prosecatiag  a  motion  to 
set  aside  a  default  judgment,  was  the  attorney 
general,  was  immaterial. 

7.  Code  1^2,  I  09,  provided  that  the  conrt 
might,  in  Its  discretion,  allow  a  party  to  file 
his  pleadings  after  the  time  limited  therefor, 
and.  at  any  time  within  a  year,  relieve  a  par- 
ty from  a  Jadgment  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect.  Burns'  Rev.  St.  1894.  {  899,  pro- 
vides that  the  court  nhall  relieve  a  party  from 
a  judgment  taken  against  him  through  mistake, 
inadvertence,  surprise,  or  ezcuasble  neglect. 
Held,  that  section  399  did  not  entirely  take 
away  the  discretion  to  grant  relief  from  a  de- 
fault jadgment,  as  ^ven  by  Code  1852,  }  99. 

Appeal  from  superior  court,  Marlon  coun- 
ty; Jolin  L.  McMiaster.  Judge. 

ActlcHL  tur  John  F.  Masten  against  the  In- 
dlaii&  Car  &  Foundry  Oompsnj.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals. Affirmed. 

John  B.  Sherwood,  for  appellant.  Wm.  A. 
Ketcham  and  F.  E.  Mataoo,  tor  appellee. 

ROBINSON,  J.  On  May  29,  1890,  at  the 
May  term  of  the  Marion  superior  court,  ap- 
pellant obtained  a  Judgment  by  default 
against  appellee.  At  the  next  term.  June  S, 
1896^  appellee  moved  .to  set  aside  the  default 
and  vacate  the  Judgment,  and  with  Its  mo- 
tion filed  the  affidavit  of  its  attorney.  3tlr. 
Ketetaam,  as  to  excusable  neglect,  mistake, 
and  Inadvertence,  and  the  affidavit  of  its  gen- 
eral manager,  Mr.  Frazler,  as  to  a  meritorious 
defense  to  the  original  suit  Appellant  ap- 
peared and  filed  the  counter  affidavit  of  his 
attorney,  Mr.  Sherwood,  in  denial  of  appel- 
lee's right  to  the  relief  asked.   Upon  the  hear- 


ing the  default  was  set  aside  and  appellee 
permitted  to  answer,  and  an  answer  in  gen- 
eral denial  was  then  filed.  Time  was  given 
to  file  a  bill  of  exceptions,  which  was  done. 
An  appeal  to  this  court  from  the  order  setting 
aside  the  default  and  vacating  the  Judgment 
was  dismissed  March  SO,"  189S.  Masten  v. 
Foundry  Oo.,  19  Ind.  App.  633,  49  N.  E.  981. 
The  record  then  recites  that  (May  24,  1896): 
"Come  the  parties,  and  this  cause  being  called 
for  trial,  and  the  plaintiff  declining  and  re- 
fusing to  Introduce  any  evidence,  the  court 
finds  for  the  defandant  It  is  therefore  con- 
sidered, adjudged,  and  decreed  by  the  court 
that  the  plalntlCT  take  nothing  by  this  action, 
and  that  the  defendant  recover  of  the  plain- 
tiff its  costs,  taxed  at    dollars."  Ap- 
pellant assigns  as  error  that  appellee's  mo- 
tion and  the  affidavits  in  Its  support  do  not 
state  facts  sufficient  to  constitute  a  cause  of 
'action,  that  the  court  erred  in  sustaining  the 
defendant's  motion  to  set  aside  -Qie  default 
and  Judgment,  and  that  the  court  erred  in 
rendering  final  Judgment  for  the  appellee. 

The  motion  and  the  affidavits  and  the  coun- 
ter affidavit  are  entitled  as  of  the  original 
case.  As  no  objection  was  made  to  this  In 
the  court  below,  and  as  the  matter  was  dis- 
posed of  upon  Its  merits,  without  objection  to 
the  form  of  the  proceedings,  no  such  ques- 
tion can  be  raised  now,  even  conceding,  with- 
out deciding,  that  it  might  have  been  suc- 
cessfully raised  below.  Beatty  v.  O'Connor, 
106  Ind.  81,  6  N.  E.  880.  To  the  statute 
(Bums'  Rev.  St.  18i>4,  §  644;  Homer's  Rev.  St 
1897,  S  632)  permitting  appeals  from  final 
Judgments  only  there  are  certain  exceptions. 
Burns'  Rev.  St.  1894,  }  658  (Horner's  Rev. 
St.  1897,  i  646).  It  was  held  that  the  former 
appeal  (19  Ind.  App.  633,  49  N.  E.  981)  did 
not  come  within  the  exceptions,  and  that  the 
Judgment  from  which  an  appeal  may  be  taken 
must  make  a  final  disposition  of  the  cause. 
If  the  motion  and  affidavits  are  to  be  dis- 
posed of  "ha  a  summary  manner  upon  the 
affidavit  and  the  facts  within  the  knowledge 
of  the  judge"  (RatHff  v.  Baldwin,  29  Ind.  16). 
we  do  not  think  the  statute  contemplates  any- 
thing in  the  way  of  pleadings.  A  counter 
affidavit  is  not  an  answer.  In  the  sense  of 
pleading.  The  motion  and  affidavits  do  not 
attempt  to  state  any  cause  of  action.  The 
whole  purpose  of  the  proceeding  la  not  that 
the  Judgment  may  be  adjudged  null  and  void, 
but  that  the  default  may  be  set  aside,  and 
the  party  be  permitted  to  Interpose  a  defense 
to  the  action.  The  moving  party  is  not  ask- 
ing for  a  judgment,  and  a  judgment  of  any 
kind  In  his  favor  does  not  necessarily  foUow, 
if  he  Is  successful.  A  demurrer  to  the  mo- 
tion and  affidavits  for  want  of  facts  would 
have  amounted  simply  to  a  submission  of  the 
motion  and  affidavits  to  the  court  for  a  hear- 
ing on  the  facts  therein  set  out.  In  the  case 
at  bar  the  proceeding  was  a  motion  support- 
ed by  two  affidavits.  Appellant  appeared  In 
response  to  notice,  and  filed  a  counter  affi- 
davit, and  upon  these  the  matter  was  lubmlt- 
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ted  and  detenulned.  As  said  by  the  court  In 
Brumbaugh  t.  Stockman,  83  Ind.  683: 
"Whether  the  proceeding  be  by  complaint  or 
motion,  It  must  be  determined  In  a  summary 
manner.  No  pleadings  are  contemplated,  be- 
y<md  the  complaint  or  motion.  Buch  v.  Ha- 
Tens,  40  Ind.  221;  Lake  v.  Jones,  49  Ind.  297; 
Xord  T.  Marty,  56  Ind.  C31.  Upcm  a  com- 
plaint, the  evidence  may  consist  of  affidavits, 
depositions,  or  oral  testimony,  but  a  motion 
is  still  properly  heard  on  affidavits  only,  al- 
though. In  the  discretion  of  the  court,  oral  tee- 
tlmony  may  be  heard,  also;  counter  affidavits 
being  admissible  on  the  point  on  which  relief 
is  sought,  but  not  as  to  the  cause  of  action." 
Had  a  demurrer  been  filed,  the  sufficiency  of 
the  motltm  and  affidavits  might  have  been 
tested.  Thompson  v.  Harlow.  150  Ind.  450,  50 
N.  B.  474;  Durre  v.  Brown,  7  Ind.  App.  127, 
54  X.  E.  677.  The  motion  and  affidavits  must 
be  considered  as  a  whole.  It  does  not  ap- 
pear that  they  were  submitted  to  the  court  as 
a  pleading.  Appellant  appeared  and  filed  a 
counter  affidavit,  and  submitted  the  Issues 
presented  by  the  several  affidavits,  not  as  a 
matter  of  pleading,  but  of  evidence.  Whether 
the  statute  does  or  does  not  contemplate  any 
pleading  "beyoad  the  complaint  or  motion," 
as  indicated  by  the  above  authorities,  we 
think  it  not  an  unsafe  rule  to  hold  that,  if 
BUCh  an  application  is'  not  treated  as  a  plead- 
ing in  the  trial  court,  it  cannot  be  thus  ques- 
tioned on  appeal.  As  the  questions  argued 
may  all  be  properly  considered  under  the  sec- 
cmd  assignment,  It  is  not  necessary  to  ftu> 
ther  notice  the  first 

It  Is  argued  that  the  affidavit  of  Mr.  Ketcb- 
am  shows  that,  when  appellee  was  served 
with  summons,  It  gave  no  attention  to  defend- 
ing the  action.  In  answer  to  this  it  is 
enough  to  say  that  the  affidavit  clearly  shows 
that,  when  the  default  was  taken,  Mr.  Ketch- 
am  represented  appellee  as  Its  attorney  In  the 
matter  In  controversy,  and  that  the  relation 
of  attorney  and  clUmt  existed.  From  the 
facts  set  out  In  the  affidavit,  it  is  clear  that 
appellee  had  a  right  to  rely  upon  his  attention 
to  the  cause.  That  tiie  negligence  of  an  at- 
torney is  the  negligence  of  bis  client  Is  well 
settled.  It  is  shown  that  he  was  employed 
three  mimths  before  suit  was  brought  to  de- 
fend the  acHon,  ff  brought,  and  was  told  by 
appellee  to  appear  and  defend  in  the  event 
any  action  was  brought,  and  that  he  investi- 
gated the  matter  before  salt  was  brought,  and 
reported  the  result  of  bis  investigation  to 
appellee.  It  Is  evident  from  all  the  facts  that 
the  default  judgment  was  not  proximately 
caused  by  appellee's  negligence.  The  statute 
does  not  require  that  the  motion  and  affida- 
vits should  set  out  the  original  cause  of  ac- 
tion, but  simply  the  nature  of  It.  The  facts 
constituting  the  defense  must  be  shown,  but 
It  is  necessary  to  state  only  the  nature  or 
character  of  the  original  action.  In  passing 
upon  such  an  application  the  court  will  not 
Inquire  into  the  merits  of  the  original  action, 
aod  for  this  reason  counter  affidavits  as  to 


the  alleged  facts  relied  on  as  a  defense  are 
not  admissible.  Dobbins  v,  McNamara,  113 
Ind.  54,  14  N.  E.  887;  Buck  v.  Havens,  40 
Ind.  221;  Nord  v.  Marty,  56  Ind.  531.  From 
the  motion  and  affidavits.  It  Is  clear  the  orig- 
inal action  was  by  appellant  against  appellee 
for  personal  injuries.  Durre  v.  Brown,  7  Ind. 
App.  127,  34  N.  E.  577;  Wills  v.  Browning. 
06  Ind.  149.  Some  confusion  arises  from  the 
fact  that  the  affidavits  and  counter  affidavits 
refer  to  the  complaint,  and  it  with  the  an- 
swer. Is  set  out  in  the  transcript.  They  nec- 
essarily came  before  the  trial  coprt  at  some 
stage  of  this  proceeding,  for  the  reastHi  that 
the  final  Judgment  rendered  could  not  have 
been  rendered  without  them.  But  in  any 
event,  there  is  enough  in  the  affidavits  them- 
selves to  show  the  nature  ol  the  original  ac- 
tion, and  that  appellee  bad  a  meritorious  de- 
fense. 

The  principal  question  in  the  case  Is  wheth- 
er there  Is  a  showing  of  mistake.  Inadvertence, 
or  excusable  neglect  The  affidavit  of  Mr. 
Ketcham  shows,  among  other  things,  tbat 
during  the  time  in  question  he  was  attorney 
general  of  the  state,  and  sets  out  the  particu- 
lar public  duties  In  which  he  was  at  the  times 
In  question  constantly  engaged,  and  which 
called  him  away  from  bis  office  on  the  three 
days  following  the  8th  day  of  May;  that  be 
maintained  a  private  office,  where  he  kept 
assistants,  to  whom  it  was  his  universal  cus- 
tom to  refer  matters  of  entering  ai^earances 
and  filing  pleadings  in  bis  private  practice, 
and  to  whom  was  left  the  duty  of  attending 
to  all  matters  connected  with  cases  pending 
bi  court  up  to  the  time  of  the  actual  trial; 
that  on  May  Sth  he  received  a  letter  inclosing 
a  copy  of  the  summons,  and  intended  to 
send  them  to  bis  private  office,  asking  his 
asslstante  to  attend  to  the  case,  as  was  his 
cnstiHn  In  such  matters;  tbat  he  did  not 
send  the  letter  and  summons,  but  left  them 
on  his  desk,  where,  either  by  the  careleas- 
ness  of  the  janitor  or  of  some  one  unknown 
to  the  affiant  they  became  covered  up  with 
other  papers,  and  thenceforth  escaped  his 
attention;  tbat  affiant  supposed  he  had  sent 
the  papers  to  his  asslstanta,  and  acted  upon 
that  belief  until  June  4th  following,  when 
his  attention  was  called  to  the  fact  that  no 
appearance  bad  been  entered,  and  that  Judg- 
ment had  been  taken  by  default;  that  be 
immediately  Investigated  the  matter,  and 
then  learned  that  he  had  not  sent  to  bis  pri- 
vate office  tbe  letter  and  summons,  but  that 
they  still  remained  on  his  desk,  under  some 
papers  of  matters  that  bad  been  disposed  of, 
and  that  were  not  requiring  attention.  It  Is 
also  shown  that  the  application  Is  not  made 
for  delay,  but  Cor  tbe  purpose  of  being  per- 
mitted to  defend  the  action,  and  that  upon 
a  hearing  appellee  will  show  there  is  no  lia- 
bility against  It  as  steted  in  the  complaint. 
While  tbe  counter  affidavit  does  not  in 
terms,  contradict  any  particular  averment 
contained  In  the  afildaTlts  In  behalf  of  ap- 
pellee, yet  it  Is  in  conflict  with  tbe  showing 
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■uUle  by  ttMm,  and  1b  Intended  to  controvert 
tmetM  tending  to  ehov  excuable  neglect,  mli- 
take,  and  InadvertHice,  In  aach  cases  the 
afiUBTlta  partake  of  the  nature  of  depoal- 
tloiu  and  parol  tesUoKKiy,  and  not  of  the  nap 
tore  of  docomentary  evidence,  and  the  rule 
applied  to  parol  testimony  must  be  applied 
to  them.  The  conrl^  condnslon  wHI  not  be 
disturbed  it  It  Is  supported  by  any  evidence, 
and,  nnleaa  there  Is  a  clear  tallnre  to  prove, 
It  mast  stand.  Naah  t.  Oars,  82  ^d.  ZIO; 
Carter  v.  Glass  Co..  86  md.  180;  Williams  T. 
OroomB,  m  Ind.  8»1,  24  N.  B.  168;  Mnrrer 
V.  Security  Co^  181  Ind.  86,  80  N.  BL  879; 
Devenbaugh  v.  mfer,  8  Ind.  App.  879,  29 
N.  E.  823;  Wells  T.  Bradley,  8  Ind.  App.  278, 
28  N.  K.  573. 

It  appears  that  at  the  time  In  questloii  Mr. 
Ketcbam  was  the  attorney  general  of  In- 
diana, and  It  la  argned  that  he  could  not  le- 
gally engage  In  the  private  practice  of  law 
dnilng  bis  term  of  office.  This  question  can- 
not be  thus  ndeed  by  appellant  unless  we 
could  say  that  because  of  his  ofildal  position 
a  contract  of  private  nuployment  was  void, 
and  this  ve  can  not  do.  There  is  no  con- 
stitutional or  statutory  Inhibition  against  bis 
accepting  such  onployment  The  leclslatnre 
hsi  at  different  times  provided  that  certain 
designated  public  officers  shall  not  practice 
hiw,  but  the  attorn^  i^eral  Is  not  ot  the 
number.  Whatever  reasons  may  have  been 
In  the  minds  of  the  legislators  when  these 
statutes  were  enacted  must  have  been  con- 
sidered by  ttiem  not  applicable  to  public  of- 
ficers not  named.  We  think  the  maxim,  **Ex- 
presslo  unlus  est  occluslo  alterlus,"  applies  to 
such  cases.  Howe  v.  Mining  Co..  28  GaL  72; 
HUl  V.  Crumps  2A  Ind.<281. 

Whether  or  not  the  affidavits  show  mis- 
take. Inadvertence,  tar  excusable  neglect  Is 
a  question  of  fact  If  the  term  'Reusable 
ttsglect'  had  a  fixed  legal  meaning,  the  ques- 
tlon  would  be  different  In  such  case  all  the 
facts  are  to  be  considered  In  determining 
whether  the  one  essential  fact  of  excusable 
neglect  Is  shown.  The  case  does  not  rest 
upon  a  numbw  of  essential  elements,  the 
proof  aa  to  one  of  which  there  Is  a  £alluxe. 
In  such  case  there  must  be  evldmce  to  show 
the  Inferential  fact  of  excusable  neglect 
This  evidence  may  be  alight  but  if  there  is 
KHue  evidence,  it  will  control  on  appeal.  If 
the  evidence  of  the  moving  party  shows  In- 
excusable neglect  or  If  the  facts  are  undis- 
puted, and  the  conclaslon  to  be  drawn  from 
thMe  facts  Is  Indisputable,  the  questlmi  for 
the  trial  court  Is  then  one  of  law.  But  un- 
less the  court  can  say  that  ihen  Is  no  evi- 
dence showing  eccusable  neglect  or  that 
the  moving  party  has  himself  shown  Inex- 
cusable neglect  the  question  is  one  of  fact 
As  we  view  the  facts  set  out  In  the  affidavits, 
they  tend  to  sustain  the  finding  of  inadvert- 
mce  and  excusable  neglect  This  evidence 
might  be  differently  viewed  by  different 
courts,  but  the  question  here  Is,  was  there 
evidoice  to  . sustain  the  flndbigT  As  stated 


In  Williams  v.  Grooms,  122  Iw).  391. 94  N.  B, 
ISSi,  "Where,  npon  a  complaint  ot  motloh 
to  set  aside  a  default  affidavits  and  coun- 
ter affidavlto  axe  heard,  the  settled  rule  Is 
that  the  decision  oi  ftM  court  will  not  be  in- 
terfered with,  in  case  It  Is  supported  by  any 
evidence."  What  some  courts  have  held  con- 
stitutes mistake,  Inadvertence,  or  recusable 
neglect  would  In  other  courts  be  held  differ- 
ently; and  that  the  question  Is  one  to  be  de* 
termlned  by  the  particular  facts  of  each  case 
Is  shown  by  an  examination  of  the  follow- 
Ini^  among  a  large  number  of  cases  upon  the 
subject:  EUls  r.  Butler,  78  Iowa,  632,  4B  N. 
W.  4S8;  Heaps  v.  Hoopes,  68  Md.  898,  13 
AtL  882;  -  Trust  Co.  v.  Swan,  100  Iowa,  718, 
68  N.  W.  1066;  Johnson  v.  Eldred,  18  Wis. 
482;  Freeman  v.  Brovrn,  06  Cal.  466;  Hewitt 
T.  Hasard  (Sup.)  53  N.  T.  Supp.  840;  Ordvr^ 
T.  Suchard,  81  Iowa,  481;  O.  8.  Congdon 
Hardware  Co.  v.  Oonsolidated  Apex  Min.  0& 
(S.  D.)  77  N.  W.  1022;  Brewing  Ca  v.  Cul- 
Uns,  125  Ind.  110,  26  N.  B.  158;  Cruse  T. 
Cunningham,  79  laA.  402;  Green  v.  Stobo^ 
118  Ind.  832. 20  N.  E.  860;  Baklns  v.  Kemper, 
21  Mont  160;  68  Pac.  310;  Grid  r.  Vernon, 
66  N.  C.  76w  In  Ordway  v.  Suchard,,  snpra, 
the  action  of  the  trial  court  refusing  to  set 
aside  a  defiault  was  reversed,  where  It  vras 
shown  that  the  failure  of  the  attorn^  to  an- 
swer In  time  resulted  from  the  accidental 
mlsplacliv  of  the  papers  In  the  case,  where- 
by they  were  overlooked,  and  not  discovered 
tin  near  the  dose  of  tlie  last  term,— the  same 
bdng  the  first  term  after  the  commence- 
ment of  the  suit— and  Immediately  on  the 
discovery  the  motion  to  mA  sslde  the  default 
was  made,  and  within  three  or  four  days  aft- 
er the  default  was  taken. 

Appellant's  counsel  argues  that  the  cases 
of  SreJte  v.  Erelte,  88  I&d.  588.  and  Railroad 
Go.  V.  Fllnn,  2  Ind.  App.  56,  28  N.  B.  201, 
are  decisive  of  the  case  at  bar.  But  each  of 
these  cases,  as  are  all  caaes  of  this  char- 
acter, was  decided  upon  Its  own  particular 
facts,  and  an  examination  of  them  will  show 
toat  the  facto  in  neither  of  them  are  similar 
to  those  In  the  case  at  bar.  In  the  Erelte 
Case,  appellant  waa  sued,  {wocess  returnable 
S^tember  9^  1882.  and  had  nnployed  an  at- 
torney, who  appeared  and  pretended  to  set 
up  an  answer,  and  afterwards,  Septembw 
27,  1882,  knowing  appellant  bad  a  valid  and 
complete  defense,  and  irithout  any  anthoi^ 
Ity  from  appellant  and  virlthout  his  knowl- 
edge or  consent  wrongfully  agreed,  suffered, 
and  permitted  a  Judgment  to  be  rendered. 
Appelant  did  not  know  ot  such  action  until 
March  IS,  1883,  when  execution  iraa  issued. 
On  sppeal  the  action  ot  Oie  trial  court  re- 
fusing to  set  aside  the  Judgment  was  affirm- 
ed. The  (pinion  Intimates  that  appellant's 
remedy  was  against  the  attorney,  and  not 
to  be  relieved  from  the  Judgment  In  the 
Ulnn  Case  the  apiwllate  court  affirmed  the 
trial  court's  action  refusing  to  set  aside  the 
d^ult  The  default  In  that  case  resulted 
really  from  a  mistaken  lmpres8l<m  on  the 
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part  ot  the  attorney  as  to  when  tbe  term  of 
court  began.  It  was  not  sbown  that  he 
made  any  Inquiry  at  all  as  to  when  tbe  t«'m 
did  begin,  nor  that  be  was  in  any  way  mis- 
led. He  had  received  tbe  summons  which, 
it  he  had  read,  would  have  informed  blm 
when  the  court  convened.  He  bad  received 
the  summons  In  December,  and  said  be  bad 
overlooked  the  case  until  the  20tb  day  of  tbe 
following  month.  No  excuse  Is  given  for 
the  oversight,  and,  so  far  as  Is  shown,  be 
might  at  any  time  have  consulted  the  sum- 
mons and  infortned  himself.  In  Davis  v. 
School  Tp.,  19  Ind.  App.  6»i,  ISO  N.  E.  1,  cit- 
ed by  counsel,  appellant  obtained  a  Judg- 
ment against  appellee  upon  default,  while 
one  Starry  was  trustee.  After  be  was  suc- 
ceeded by  one  Chandler  as  trustee,  appellee, 
by  proceedings  under  section  399,  Burns'  Rev. 
St  1S94,  sought  to  have  the  default  set 
aside,  and  the  Judgment  vacated.  It  was 
held  that  tbe  township  must  act  through  Us 
trustee,  and  that  as  the  affidavit  showed  tbat 
the  former  trustee  had  failed  and  neglected 
to  defend  tbe  action,  and  bad  corruptly  and 
unlawfully  suffered  tbe  judgment  to  be  ren- 
dered, tbe  relief  asked  under  the  above  sec- 
tion could  not  be  granted.  There  was  no 
showing  whatever  that  the  Judgment  was 
taken  through  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  But,  in  such 
cases  as  this,  we  think  it  is  within  the 
sound  discretion  of  the  trial  court  to  relieve 
the  party  from  tbe  Judgment  and  permit 
him  to  i^ead,  or  to  refuse  tbe  application; 
and,  that  we  may  review  such  action  of  the 
court  it  must  appear  that  there  has  been 
an  abuse  of  that  discretion. 

Section  99  of  the  Code  of  1852  provided  as 
follows:  "The  court  may  also,  in  its  discre- 
tion, allow  a  party  to  file  bis  pleadings  after 
the  time  limited  therefor;  and  at  any  time 
within  one  year  relieve  a  party  from  a  judg- 
ment taken  against  him  through  bis  mistake. 
Inadvertence,  surprise  or  excusable  neglect 
and  supply  an  omission  In  any  proceedings." 
Tbe  above  section,  as  amended  In  1807,  reads: 
"The  court  may  also.  In  Its  discretion,  allow 
a  party  to  file  his  pleadings  after  tbe  time 
limited  therefor;  and  shall  relieve  a  party 
from  a  Judgment  taken  against  him,  tbrongh 
his  mistake,  inadvertence,  surprise  or  excusa- 
ble neglect  and  supply  an  omission  In  any 
proceedings  on  complaint  or  motion  filed  with- 
in two  years."  Burns'  Rev.  St  1894,  S  399 
(Homer's  Rev.  St  1897.  §  39ft).  Appellant's 
counsel  argues  that  under  section  399,  supra, 
no  discretion  is  vested  In  the  trial  court  and 
that  the  discretion  vested  under  section  99, 
supra,  was  taken  away  by  section  399. 
Smith  T.  Noe,  30  Ind.  117;  Bush  v.  Bush, 
46  Ind.  70;  Phelps  v.  Osgood,  34  Ind.  150. 
These  cases  are  to  the  effect  that  the  discre- 
tion under  tbe  old  Code,  to  grant  relief,  be- 
comes an  imperative  duty  under  section  390, 
to  relieve  from  a  Judgment  taken  through 
mistake.  Inadvertence,  surprise,  or  excusable 
neglect  Tlxe  legislature  intended,  as  said  In 


one  of  these  cases,  to  adopt  a  more  liberal 
practice  in  such  cases,  by  excluding  the  idea 
of  any  mere  discretionary  power  in  the  court 
In  granting  or  refusing  the  application.  But 
from  the  more  recent  holdings  of  the  courts, 
we  do  not  understand  that  tbe  legal  discre- 
tion to  grant  relief  from  a  default  was  com- 
pletely taken  away  by  section  399.  In  Hoag 
T.  Society,  1  Ind.  App.  28,  27  N.  E.  438, 
where,  among  other  reasons  argued,  it  was 
insisted  that  the  evidence  upon  which  the 
application  was  submitted  was  wholly  insuffi- 
cient to  set  aside  the  default  and  Judgment 
the  court  said:  "Tbe  courts,  even  Independ- 
ently of  statutes,  possess  and  exercise  a  very 
large  discretion  in  vacating  judgments  by  de- 
fault, for  the  purpose  of  permitting  a  de- 
fense to  be  made  on  the  merits;  and,  in  de* 
elding  upon  tbe  question  of  diligence,  the  ac- 
tion of  the  court  will  be  reviewed  only .  in 
mtreme  cases,  Involving  an  abuse  (A  the  dis- 
cretion vested  ,in  the  court  FreenL  Judgm. 
541,  and  authorities  cited."  Decker  t. 
Graves,  10  Ind.  App.  25^  <>r  N.  E.  550;  Dallin 
T.  Mclvor,  12  Ind.  App.  150,  39  N.  E.  766. 
In  Cruse  v.  Cunningham,  78  Ind.  402,  In 
speaking  of  the  action  of  the  trial  court  In 
setting  aside  a  default  upon  application  made 
under  the  above  section,  the  court-  said: 
"We  think  that,  under  tbe  circumstances  stat- 
ed in  aiq[>ellee's  affidavit  there  was  scHne  ex- 
cuse for  him,  and  that  the  action  of  the  court 
In  setting  aside  tbe  default  and  permitting 
said  appellee  to  plead  was  a  reasonable  exer- 
cise of  discretion,  not  available  as  error." 
Without  entering  upon  a  critical  examination 
of  tbe  definition  of  terms,  It  may  be  said  that 
Judicial  discretion  is  never  tbe  arbitrary  will 
of  the  Judge.  "When-^ey  [courts]  are  said 
to  exercise  a  discretion,  it  is  a  mere  legal 
'discretion,— a  discretion  In  discerning  the 
course  prescribed  by  law;  and,  when  that  Is 
discerned,  It  is  the  duty  of  the  court  to  fol- 
low It"  Osbom  V.  Bank,  9  Wheat.  738,  6 
Ll  Ed.  204.  Although  the  statute,  without 
saying  anything  about  discretion,  gives  a 
party  the  right  to  a  new  trial  for  certain  rea- 
sons, yet  tbe  trial  court  is  no  more  than  ex- 
ercising a  legal  discretion  in  granting  a  new 
trial,  and.  If  there  is  no  abuse  of  discretion, 
the  court's  action  will  not  be  reviewed.  Bar- 
ner  v.  Bayless,  134  Ind.  600,  83  N.  E.  907, 
94  N.  E.  502.  In  Comstock  v.  Whltworth,  75 
Ind.  12d,  tbe  court  said:  "The  rule  which 
has  been  adopted  in  reference  to  errors  as- 
signed upon  tbe  action  of  the  courts  In  grant- 
ing new  trials  would  seem  to  be  equally  ap- 
plicable to  the  setting  aside  of  a  de'fault  of 
which  the  practical  result  is  tbe  same."  See 
Winer  v.  Mast,  146  Ind.  177.  45  N.  E.  66; 
Elliott  Gen.  Prac.  8  1032;  Turnpike  Co.  v. 
Overman,  19  Ind.  App.  d09,  48  N.  E.  874; 
Nagle  V.  Hornberger,  6  Ind.  60;  Leppar  t. 
Enderton,  9  Ind.  353;  Hust  v.  Conn,  12  Ind. 
257;  Saint  v.  State,  68  Ind.  128;  Telegraph 
Co.  V.  Kilpatrick,  97  Ind.  ^;  Leary  v. 
Ebert  72  Ind.  418;  Fltzpatrlck  t.  Papa,  89 
Ind.  17;  ColUngwood  r.  Railroad  Co.,  M  Ind. 
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15:  Hotup  T.  Wright,  22  Ind.  S8S.  It  la 
qalte  true  that,  "wben  a  complainant  baa 
takeo  the  ntepa  prescribed  by  law,  be  Is  enti- 
tled to  a  Judsment  upon  default,  and  that 
•uch  action  of  a  court  will  be  set  aside  only 
for  cause  shown.  But  it  Is  and  has  always 
been  the  policy  of  Uie  law  to  dispose  of  cases 
apon  their  merits,  and  a  stjitute  providing: 
for  the  opening  or  rncatlon  of  a  judgment  by 
default,  being  remedial  In  Its  nature,  should 
be  liberally  cttustrued.  An  examination  of 
the  many  cases,  some  of  Trhlcb  we  have  cit- 
ed. wUi  disclose  that  appellate  courts  an 
Tery  reluctant  to  disturb  the  trial  court's  ac- 
tion In  setting  aside  a  default  and  permit* 
ting  a  trial  upon  the  meriu.  And  where,  as 
here,  tbe  appllcntloa  Is  made  so  soon  after 
the  default  and  Judgment  are  taken  as  that 
no  considerable  delay  la  occaslpned  by  per- 
mltiing  a  defense  on  the  merits;  where  the 
moving  party  makes  a  showing  of  a  defense 
on  tbe  merits  wlilcb.  Is  prima  fade  merltorl* 
<iaa;  where  It  Is  not  shown  that  such  action 
would  Decessniily  result  in  any  Injustice  to 
appellant's  substantial  rights;  where,  upon 
tile  relief  lielng  granted,  an  answer  is  at  once 
filed,  putting  the  case  at  issue;  where  It  Is 
not  shown  that  the  party  could  not  have  bad 
a  full.  f.ilr.  and  speedy  trial  upon  tbe  merits; 
and  where  there  Is  some  showing  that  the 
default  resulted  from  excusable  neglect  nnd 
hwdrertence,— we  cannot  say  that  there  was 
soch  an  abuse  of  discretion  as  would  author- 
ize us  In  disturbing  tbe  conclusion  reached  by 
the  trial  court  And,  even  though  there 
should  be  some  doubt  as  to  the  snfilclency  of 
the  showing  of  excusable  neglect  and  Inad- 
Tertence,  we  believe,  as  Is  8.ild  In  Watson  v. 
RallrDad  Co.,  41  Cal.  17,  In  speaking  of  a  sim- 
ilar application,  tbat  "it  Is  better,  as  a  gen- 
eral rule,  ttuit  tbe  doubt  should  be  resolved 
in  favor  of  the  application."  See  Wntson  v. 
Railroad  Co.,  41  Cnl.  17;  Hitchcock  v.  Mc- 
Eliaih,  00  Cql.  034,  11  Pac.  4S7:  Blglcr  v. 
Eakpr.  40  Neb.  325,  58  N.  W.  1020.  24  L.  R. 
A.  2TKt:  Harhaugh  v.  Water  Co.,  109  Ca\.  70, 
41  rac  792;  Bank  v.  Brown  ITowa)  77  N.  W. 
507:  Ordway  v.  Siichard,  31  Iowa,  481;  Behl 
V.  Schnette.  95  Wis.  441,  70  N.  W.  550; 
Whercatt  v.  Ellis.  70  Wis.  207,  35  N.  W.  314; 
Boutin  T.  Catlin.  101  Wis.  WtS,  77  N.  W.  910; 
Westphal  T.  Clark,  46  Iowa,  262;  Grady  v. 
Dooahoo,  108  Cal.  211,  41  Pac.  41;  Seymour 
r.  Elmer,  4  E.  D.  Smith,  199;  Whtteslde  T. 
Logan.  7  Mont  373,  17  Pac.  34;  Slinpklns  T, 
White.  43  W.  Va.  SOp,  27  S.  E.  241.  Judg- 
ment affirmed. 


<M  Isd.  App.  532) 

HALL  V.  FERGUSON. 

{Appellate  Court  of  Indiana.    April  20,  1000.) 

flllARDlAS  AND  WARD-GUARDIAN— FINAL  RE- 
PORT—BXCBPTIONS-PEBSONAL  JQDaMBNT- 
KONPAYMENT— ESTATE  OF  WARI^LIABILI- 
TT— DBSCRIFTIO  PBRaONJB-BVIDBNCB-SUF- 
nCIBNCT. 

1.  Where  tbe  plaintiff  In  a  prior  salt  In  the 
superior  court  against  a  guardian  and  his  honds- 
•iB.  fw  goodi  fonUshed  the  ward  at  the  n> 


qnest  of  tbe  guardian,  finally  agreed  to  a  Judg- 
ment asainst  the  ffuardiau,  and  afterwards 
filed  excoptiona  to  bis  final  report  bpcauae  tbe 
judgment  had  not  been  paid,  such  exceptions 
were  properly  overruled,  since  the  judgment 
was  a  personal  one  against  the  guardian. 

2.  Where.  In  an  action  in  the  supprior  court 
against  defeiiduat  guardian  and  bia  bondsmen 
to  recover  for  goods  furnished  a  ward  on  th« 
credit  of  the  defendant,  the  fact  tbat  the  de- 
fendant was  referred  to  to  the  complaint  as 
"guardian"  wlU  be  regarded  as  "desciiptio  pei^ 
Moa«."  since  it  was  evident  that  tbe  plaintiff 
sought  a  personal  Judgment  against  tbe  defend- 
ant. 

3.  Where  the  plaintiff  objected  to  tbe  final  re- 
port  of  a  guardian  because  a  judgmrat  in  bis 
favor  against  such  guardian  for  goods  furnish- 
ed the  ward  bad  not  been  paid,  and  the  plain- 
tifTs  receipts  showed  that  he  had  received  all 
that  he  alleged  was  due  him  in  his  complaint, 
except  II  ccuta.  an  order  overruling  his  ezeep- 
tioDs  was  sustained  by  the  evidence. 

Appeal  from  circuit  court  Grant  county; 
Hiram  Brownlee.  Special  Judge; 

Action  by  Levi  Hall  against  Joslah  Fergn- 
eon,  as  guardian  of  Dora  Ualnes.  From  an 
order  overruling  plalntllTs  exceptions  to  the 
flual  report  of  tbe  guai-dlan.  and  denying  m 
new  trial,  plaintiff  appeals.  Affirmed. 

Steele  &  Kersey,  for  appellant  Strange 
&.  Huffman,  for  appellee. 

WILEY,  a  J.  The  questions  presented  by 
this  apiieal  aroHe  upou  exceptions  of  appet 
lant  tiled  to  the  fiual  report  of  appellee  as 
guardian  of  Dora  Haines.  The  court  found 
against  appellant  on  bia  exceptions,  approved 
the  fiunl  report,  aud  discharged  the  guard- 
ian. The  exceptions  were  based  upon  a  Judg-' 
ment  which  appellant  bad  recovured  against 
appellee  as  guardian  of  Dora  Ilatoes,  and 
show  that  Bucb  judgment  was  on  the  guard- 
Lin's  boud  for  goods,  wares,  and  merchan- 
dise fumlsbed  by  appellant  at  the  instance 
and  request  of  appellee;  that  appellee  had 
knowledge  of  tbe  existence  of  said  Judgment, 
and  after  It  ^as  rendered,  and  before  he  filed 
his  final  report,  he  had  knowledge  of  tlie  ex- 
istence of  said  Judgment  and  knew  tliat  it 
was  unpaid.  The  errors  assigned  are  the 
ovcrrnling  of  the  objections  and  exceptions  to 
the  final  report  and  the  motion  for  a  uew 
trial.  The  decision  of  the  question.  It  seems 
to  us,  depends  upon  the  character  of  the 
Judgment  rendered  against  appellee.  If  the 
judsment  Is  against  appellee  In  bis  Individ- 
ual capacity,  then  the  funds  that  came  to  his 
handd  as  guardian  are  not  chargeable  with 
Its  payment  If,  however,  the  Judgment  may 
be  regarded  as  an  allowance  of  a  claim  by  tbe 
court  against  hira  In  his  fiduciary  capadty, 
then  it  should  be  a  claim  against  bis  trust 
and  should  be  paid  out  of  trust  funds  In  his 
bands,  if  any.  The  evidence  Is  brought  Into 
the  record  by  a  bill  of  exceptions,  and  It  ap- 
pears that  appellant  commenced  an  acflon  In 
the  Grant  superior  court  upon  the  bond  of  ap- 
pellee to  recover  for  goods,  etc,  sold  to  blm 
for  the  benefit  and  use  of  his  ward.  Before 
trial  the  action  was  dismissed  as  to  tbe  bouds- 
moD,  and  by  agreement  Judgment  waa  rot 
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deied  against  appeUee.  That  Judgment  Is  as 
follows:  "It  iB  therefore  considered  and  ad- 
Judged  by  the  court  that  the  plaintiff  recover 
of  and  from  the  defendant,  Joslah  Ferguson, 
^rdian  of  Doni.  Halne^  the  sum  of  one  hun- 
dred and  fifty-two  and  'Vioo  dollars  (162.67). 
together  with  his  costs  and  (^rges  laid  out 

and  expended  taxed  at  f  ,  with  relief 

from  valuation  laws."  It  is  also  shown  that 
the  goods  furnished  the  ward  were  furnished 
by  appellant  on  the  credit  of  appellee;  that 
for  a  part  of  the  goods  appellee  gave  his  In- 
dividual notes,  and  ai^llant  gave  him  re- 
ceipts therefor,  for  which  he  obtained  credit 
In  his  reports.  One  note  for  $113.21  showed  a 
credit  of  $50,  and  when  the  actl(m  on  the 
bond  was  commenced  appellant  brought  the 
note  Into  court,  tamed  It  over  to  the  clerk  for 
the  use  and  benefit  of  app^lee,  and  based  his 
action  upon  an  open  account.  The  Judgment 
on  Its  face  shows  that  It  Is  a  posonal  Judg- 
ment against  appellee.  It  Is  made  collectible 
"witb  relief,"  and  an  execution  can  be  Issued 
at  any  time  upon  It  Being  a  Judgment  with 
relief  to  be  enforced  by  execution,  It  is  evi- 
dent that  It  Is  not  a  Judgment  against  the 
estate  of  the  ward,  and  hence  cannot  consti- 
tute a  claim  against  her  estate.  Xot  only  this, 
but  the  action  on  the  bond  was  commenced 
in  ttie  Grant  superior  court,  which  court  does 
not  possess  any  probate  JurisdlctiMi,  and  this 
shows  that  appelant  was  seeking  a  personal 
Judgment,  and  was  not  pursuing  any  method 
known  to  the  law  or  practice  by  wUch  he  was 
seeking  to  have  the  court  make  an  allowance 
of  tats  claim  against  the  trust  estate.  That 
he  was  seeking  a  personal  judgment  also  fut^ 
ther  api>«trB  by  the  fact  that  he  brought  bis 
action  npon  the  guardian's  bond,  and  brought 
the  bondsmen  Into  court.  It  is  the  rule  In 
this  state,  under  the  authorities,  that  when  a 
I>erson  has  a  legal  or  equitable  claim  against 
the  estate  of  a  ward,  he  may  present  lils  claim 
by  proper  complaint  or  petition  against  such 
guardian  In  the  probate  court  having  Jurisdic- 
tion of  the  estate  of  the  ward,  and  secure  an 
order  of  such  court  for  the  payment  of  such 
amount  out  at  the  trust  estate  as  the  court  j 
may,  on  the  evidence,  under  the  clrcamstan-  | 
ces,  see  fit  In  the  exercise  of  a  sound  discre- 
tion, to  allow.  Turner  v.  Flagg,  6  Ind.  App. 
QGl,  38  X.  E.  1104,  and  authorities  there  cited; 
Thomt.  &  Bl.  Adm'n.  p.  777.  Appellant  has 
not  done  this,  but  sought  his  remedy  by  an 
action  upon  the  Ixmd  of  appellee,  and.  In  the 
end,  by  agreeing  to  a  personal  Judgment 
against  him.  There  Is  also  another  l^al  prin- 
ciple which  applies  with  much  force  here,  and 
that  is,  where  a  person  furnishes  goods,  nec- 
essaries, etc.,  to  a  ward,  at  the  Instance  and 
request  of  the  guardian,  a  Judgment  therefor 
should  not  be  against  the  ward's  estate,  but 
against  the  guardian  personally.  Baker  v, 
Orovts.  1  Ind.  App.  522,  27  N.  E.  640;  Clark 
V.  easier.  1  Ind.  243;  Stevenson  v.  Bruce,  10 
Ind.  387:  T^-wlB  v.  Edwards,  44  Ind.  333;  El- 
son  V.  Spraker,  100  Ind.  374;  State  v.  Fitch, 
118  Ind.  478,  le  N.  E.  306.   In  the  complaint 


upon  which  the  Jodgmoit  was  rendered,  ap- 
pellant is  referred  to  as  "guardian,"  but  we 
must  regud  this  as  merely  descrlptio  per- 
sons, for  It  Is  plain  that  the  rdtef  sought 
was  personal,  for  In  the  ctsnplalnt  itself  we 
find  this  language:  *'He  has  procured  tills 
plaintiff  to  furnish  to  bis  ward  the  goods 
named  In  the  bill  of  particulars,"  etc.  That 
the  record  and  all  the  facts  ^w  that  appel- 
lant vnu  seeking  to  hold  appellee  personally, 
liable,  and  that  he  did  recov«  a  personal 
Judgmrait  against  him,  there  seems  to  be  no 
doubt  But  tLBide  from  this,  the  record  shows 
that  the  tilal  court  reached  a  correct  result  in 
overruling  appellantrs  exc^ttlon  to  the  final 
report 

Tho  motion  for  a  new  trial  was  baaed  upon 
the  grounds  that  the  finding  was  contrary  to 
the  law  and  the  evidence,  and  not  sustained 
by  suiflcleut  evidence.  The  amount  claimed 
by  appellant  In  hla  complaint  was  $2^.19,  and 
embraced  his  entire  account  His  Itemised 
bill  of  particulars  filed  with  the  complaint 
aggregates  $227.06.  The  record  shows  that 
appellee  paid  appellant  <m  account  of  goods, 
ete.,  furnished  his  ward.  $226.93,  for  which 
appelant  gave  his  several  receipts.  The  first 
item  of  the  account  Is  dated  October  16,  1898, 
and  the  last  one  iSaxtih  9.  1896;  the  first  re- 
ceipt given  by  ajHwUant  October  16, 18^  and 
the  last  one  October  1^.  1896.  It  Is  thus 
shown  that  the  last  rec^pt  was  given  about 
11  months  after  the  last  item  was  furnished. 
True,  the  last  receipt  does  not  show  a  pay- 
ment in  full,  but  the  several  amounts  paid,  as 
shown  by  the  receipts,  aggregate  $226.93,  b&- 
Ing  $1.74  more  than  he  charges  In  his  com- 
plaint as  being  due,  and  <mly  11  cents  less 
than  the  aggregate  amount  of  hla  Itemised 
bin  of  particulars.  So  It  appears  upon  the 
face  of  the  record  that  appellant  has  been 
paid  in  full,  or  at  least  within  11  cents  ot  the 
highest  amount  he  claims.  Concede  there  is 
a  discrepancy  of  11  cents  against  appellant 
we  could  not  reverse  the  Judgment  for  such  a 
trifle.  Bo  it  seems  to  us  that  whether  we 
regard  the  judgment  recovered  agahist  appel- 
lee a  personal  Judgment  (which  vre  do)  or  a 
daim  against  the  estate  of  bis  ward,  in  dtber 
event  appellant  has  been  paid  In  full,  and 
tbmfoce  has  no  ground  to  complain  of  the 
action  of  the  court  In  overruling  his  excep- 
tions to  the  final  report  Judgment  affirmed. 


(24  Ind.  App.  5K> 

MADDEN  V.  DUNN. 

(Appellate  Oourt  of  Indiana.    April  17,  1900.) 

COMPLAINT— AMENDMENT— APPEAL  —  RECORD 
—REVIEW— SPEK3IAI*  FINDINGS— DAMAGES. 

1.  Under  Homer's  Rev.  St.  1807.  S  650, 
(Bums'  Ber.  St.  1894,  §  682),  providing  that 
the  clerk,  Id  makiog  np  a  transcript  for  ap- 
peal, where  an  amended  pleading  includes  the 
same  matter  as  tbe  original  pleading,  ahull  not 
inclnde  the  origmal.  the  court  will  not  consid- 
er questions  requiring  an  examiuation  of  the 
original  complaint  where  it  is  not  in  the  record, 

2.  Homer's  Rev.  St  1897,  {  516  (Bumi*  Supp, 
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Rev.  St.  1807,  SS  5&5a,  6S5b),  which  repealed 
e!l  laws  in  conflict  therewith,  provides  that 
the  jury  should  make  special  flodmgs  of  fact  in 
a  suit  where  a  general  verdict  was  to  be  return- 
ed. Horner's  Rev,  St  1897,  §  647  ^Buma'  Rev. 
St  1894,  S  55ti),  provides  that,  when  the  spe- 
cial findings  conflict  with  the  general  verdict 
the  former  should  control.  Homer's  Rev.  St. 
I  548  (Boms'  Rev.  St.  S  657),  provides  that 
in  actions  for  the  Tecoveiy  of  moner  the  jury 
shall  assess  the  amount  of  the  recover;.  Held 
that  where  the  amount  of  damages  was  fixed 
in  a  general  verdict  it  could  not  be  increased 
by  the  court  on  the  special  findings. 

Appeal  from  circuit  court,  Dekalb  county; 
D.  R.  Best  Special  Judge. 

Action  by  George  H.  Dunn  against  WlIllB 
H.  Madden,  as  administrator  of  the  estate  of 
Catharine  Gardner.  From  a  Judgment  in  fa- 
vor of  the  plalntifl,  tbe  defendant  appeals. 
Affirmed. 

J.  E.  &  J.  H.  BoBe^  Baxter  &  Brown,  and 
Marshall,  HcNagny  &  cangaton,  for  appel- 
lant F.  S.  Roby,  E.  V.  Harris,  and  J.  F. 
Shmnan,  for  app^ee. 

BLACK,  J.  In  the  transralpt  of  the  recwd 
before  us  It  Is  stated  that  on  the  8th  day  of 
May,  1S96,  the  ai^Uee,  George  H.  Dunn, 
and  Almette  Dunn  filed  their  claim  against 
tbe  esmte  of  Catharine  Gardner,  deceased, 
represented  In  the  court  below  and  here  by 
tbe  appellant.  The  clalni,  In  Its  fwm  as  so 
Sled,  Is  not  shown  In  the  record.  It  Is  fur- 
tba  stated  that  at  the  October  term  of  tbe 
court  helow  said  claim  not  having  been  al- 
lowed by  the  adndnistrator  of  eald  estate,  the 
same  was  transferred  to  the  judge's  probate 
docket  for  trial.  At  the  March  term,  1697,  It 
appears  that  an  amended  complaint  was  filed, 
which  Is  not  set  out  At  a  subsequ^t  term, 
In  January,  1898,  the  amended  c<miplalnt 
was  withdrawn,  and  leave  was  granted  to 
file  a  second  amended  complaint  snd  the 
cleik  tua  set  out  In  the  transcript  what  be 
states  Is  this  second  amended  complaint  In 
January,  1899,  It  Is  stated,  the  plaintiff  filed 
a  second  amended  complaint  which  Is  set 
out  being  a  complaint  of  the  appellee  alone 
against  the  app^nt  Two  days  later  the 
court  granted  leave  to  the  plaintiff  to  amend 
his  complaint  by  leaving  out  the  name  of 
Almette  Dunn  as  plaintiff,  and  her  name  was 
strock  out  of  the  amended  complaint  It 
appears  by  a  bin  of  exceptions  that  on  the 
same  day  the  appellant  filed  his  verified  mo- 
tion, by  the  terms  of  which  he  appeared  spe- 
clltodly  "to  the  amended  c(»nplahit  of  George 
H.  Dunn  as  filed  In  this  cause,"  and  moved 
that  "the  said  amended  complaint  be  dis- 
missed, or  that  the  said  claim  be  ordered 
filed  and  altered  upon  the  claim  and  al- 
lowance docket  for  allowance  by  the  admin- 
istrator for  audi  time  as  is  allowed  by  law, 
before  the  same  is  prosecuted  in  or  tried 
by  the  court  or  a  Jury,'*  assigning  as  cause 
that  the  estate  had  been  pending  in  siUd 
court  tta  a  long  time  for  settlement  and 
that  the  claim  of  George  H.  Dunn  had  nev- 
er been  filed  with  the  clerk,  and  thence  regu- 


larly transferred  to  the  trial  docket  The 
court  having  overruled  this  motion,  an  an- 
swer of  set-off  and  a  reply  In  denial  were 
filed.  The  cause  was  tried  by  Jury,  and  a 
general  verdict  In  favor  of  the  appellee  for 
fSOO,  with  answers  to  Interrogatories,  was 
returned.  A  motion  of  the  appellee  for  Judg- 
ment upon  the  interrogatories,  their  answers, 
and  the  general  TOrdlct  and  also  his  motion 
for  Judgment  on  the  Intsrogatories  and  their 
answers  for  f 1,646,  or  such  other  amount  as 
may  be  shown  due  therein,  were  overruled, 
and  the  court  rendered  Judgment  upon  the 
general  verdict  The  appellant  moved  that 
all  costs  be  taxed  to  the  appellee,  for  the 
reason  that  the  claim  was  filed  after  the  ex- 
piration of  one  year  from  the  time  of  giv- 
ing notice  by  the  admlnlstratw  his  ap- 
pointment which  motion  was  overruled. 

Gounsd  for  appellant  In  argument  ad- 
vert to  the  cimdltlon  of  the  record,  which 
they  say  can  only  be  explained  by  the  un- 
fortunate custom  of  the  cleiks  In  some  coun- 
ties of  making  entries  in  estate  cases  Just 
as  the  papers  happen  to  come  to  hand,  and 
not  In  their  regular  order.  Counsel  for  ap- 
pelant refer  to  the  complaint  filed  In  Janu- 
ary, 1899,  as  a  complaint  "which  was  as- 
sumed to  be  an  amendment  by  striking  out 
upon  leave  of  court  the  name  of  Almette 
Dunn  as  plaintiff."  If  we  accept  this  state- 
ment then  this  complaint  of  the  appellee 
alone  against  the  appellant  filed  In  January, 
1S09,  and  set  forth  In  the  record,  is  thci 
amended  complaint  upon  which  the  trial  was 
had.  The  discussion  of  counsel  on  behalf  of 
the  appellant  assumes  the  presence  in  tbe 
record  of  the  complaint  which  was  super- 
seded by  this  amended  complaint  ^d  the 
questions  discussed  require  for  their  deter- 
mination a  comparison  of  these  complaints, 
and  counsel  In  argument  undertake  such 
comparison.  No  attempt  was  made  by  any 
of  the  numerous  bills  of  exceptions  to  bring 
back  Into  the  record  the  superseded  com- 
plaint nor  was  there  any  order  of  court 
purporting  to  make  It  a  part  of  the  record. 
Tbe  statute  prescrttKS  that  In  making  up  the 
transcript  for  appeal  the  clerk  shall  not  cer- 
tify any  pleading  first  filed,  when  there  Is  an 
amended  pleading  of  the  same  matter  sub- 
sequently filed,  embracing  all  the  pleadings 
first  filed,  and  the  amendments  thereto,  but 
he  shall  certify  such  amended  pleading  only. 
Section  650,  Homer's  Rev.  St  1897  (section 
062.  Bums*  Rev.  St  1894).  See '  Earp  r. 
Board,  80  Ind.  470;  Miles  v.  Buchanan,  Id. 
400.  An  amended  complaint  supersedes  the 
original  complaint  snd  puts  It  out  of  the 
record.  Westerman  v.  Foster,  57  Ind.  403; 
Eahelman  v.  Snyd»,  82  Ind.  498;  Berghofl  v. 
McDonald,  87  Ind.  S49. 

Under  a  cross  assignment  of  errors  coun- 
sel for  appellee  have  contended  that  upon 
his  motions  for  Judgment  above  mentioned 
the  court  should  have  rendered  a  Judgment 
in  his  favor  for  a  larger  sum  than  the 
amount  of  the  general  verdict,  reference  he- 
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ing  made  In  aigument  to  particular  Inter- 
rogatories and  the  answers  of  the  jury  there- 
to, which  It  Is  claimed  indicate  that  the 
amount  of  recoTcry  was  too  small.  The 
learned  counsel  have  not  cited  any  authority 
for  such  practice  as  that  for  which  they 
thus  seek  approval.  The  general  verdict  cov- 
ers the  whole  matter  In  Issue,  and  deter- 
mines every  material  question  against  the 
unsuccessful  party,  including  the  applica- 
tion of  the  law  to  the  facts,  while  the  spe- 
cial findings  in  answer  to  proper  interroga- 
tories only  determine  particular  questions 
of  fact  By  the  statute  of  1897,  all  laws  and 
parts  of  laws  In  conflict  with  its  provisions 
being  repealed,  It  was  enacted  "that  In  all 
actions  hereafter  tried  by  Jury,  the  Jury  shall 
render  a  general  verdict,  but  In  all  cases 
when  requested  by  either  party,  the  court 
shall  Instruct  them  when  they  render  a  gen- 
eral verdict  to  find  specially  upon  particu- 
lar questions  of  fact  to  be  stated  to  them  In 
writing  in  the  form  of  interrogatories  on  any 
or  all  the  Issues  in  the  cause,  and  this  shall 
be  the  only  form  of  verdict  submitted  to  or 
rendered  by  the  Jury  In  the  cause:  provided, 
the  provisions  of  this  act  shall  not  apply  to 
cases  in  equity.  The  interrogatories  are  to 
be  recorded  with  the  general  verdict."  Acts 
1887,  p.  128  (section  5^6,  Horner's  Rev.  St 
1897;  section!^ 555a,  55ob,  Burns*  Supp.  Rev. 
St.  18dT).  Such  special  findings  of  fact  alone 
or  iu  connection  with  the  gen«:al  verdict  are 
not  intended  to  answer  the  purposes  of  a 
special  verdict  The  chief  purpose  and  use 
of  the  Interrogatories  and  answers  thereto 
are  indicated  by  the  statutory  provision  that, 
"when  the  special  finding  of  facts  Is  incon- 
sistent with  the  general  verdict,  the  former 
shall  control  the  latter,  and  the  court  shall 
give  Judgment  accordingly."  Section  547, 
Horner's  Rev.  St  1887  (section  556^  Bums' 
Rev.  St  1894).  The  use  of  the  special  find- 
ings upon  motion  is  to  override  Oie  general 
verdict  by  reason  of  irreconcilable  Inconsis- 
tency between  them;  and.  If  an  apparent 
Inconsistency  might  be  removed  by  evidence 
admissible  under  the  Issues,  there  is  no  ab- 
solute antagonism.  It  is  provided  by  statute 
that  In  actions  for  the  recovery  of  money  the 
Jury  must  assess  the  amount  of  the  recov- 
ery. Section  548,  Homer's  Rev.  St  1897  (sec- 
tion 557,  Boms'  Rev.  St  1894).  The  jury 
assessed  the  amount  of  recovery  In  their  gen- 
eral verdict  for  the  appellee,  and  it  was 
not  within  the  province  of  the  court  to  re- 
assess the  amount  for  the  appellee  apon  the 
special  findings  on  particular  questions  of 
fact  in  answer  to  Interrogatories  alone,  or 
In  connection  with  the  general  verdict.  For 
this  court  to  assume  to  direct  the  entry  of  a 
Judgment  for  a  larger  amount  for  the  appel- 
lee would  Involve  the  original  determination 
by  the  appellate  tribunal  of  a  matter  which 
was  within  the  province  of  the  Jury,  under 
the  Instructions  of  the  trial  court  If  the  ap- 
pellee supposed  the  amount  assessed  in  his 


favor  to  be  too  small,  bis  proper  remedy.  In- 
dicated by  statute,  was  to  move  for  a  new 
trial  for  such  cause.  Judgment  affirmed. 


(U  iDd.  App.  610> 
ROSENBAUM  r.  STATB. 
(Appellate  Ck>urt  of  Indiana.   April  18;  1900.> 

INTOXICATING  LIQUORS— SALE  ON  SUNDAY— 
BBRVANT— VIOLATION  OF  INSTRUC- 
TION S-O  FF  EN  SB. 

Where  defendant,  a  saloon  keeper,  in- 
structed bis  bartender,  who  did  not  have  a  key 
to  the  barroom,  but  oaly  to  the  storageroom, 
that  he  must  not  Bell  liquor  on  Sunday  under 
penalty  of  discharge,  and  the  bartender  in  de- 
fendant's absence,  without  his  knowledge,  and. 
in  violation  of  his  instructions^  sold  liquor  oik 
Sunday,  defendant  is  not  crlmmally  liable  for 
such  sale,  and  a  judgment  convicting  defendant 
of  selling  liquor  on  Sunday  was  erroneous. 

Appeal  circuit  court,  Jasper  county; 
A.  P,  HiompsoD,  Judge. 

August  Rosenbaom  was  convicted  of  sell- 
ing Intoxicating  liquor  on  Sunday,  and  he 
appeals.  Reversed. 

Foltz,  Spitler  &  Kurrle,  for  appellant  Wm. 
L.  Taylor,  Atty.  Gen.,  a  C  Hadley.  and  Mer^ 
rill  Mooies,  for  the  State. 

WILEY,  C.  J.  Appellant  was  licensed  to  sell 
intoxicating  liquors  as  a  beverage,  and  was- 
indicted,  tried,  and  committed  for  a  sale  al- 
leged to  liave  been  made  on  Sunday.  Tb& 
only  question  discussed  arises  under  the  a»- 
signment  of  error  challenging  the  overruling^ 
of  appellant's  motion  for  a  new  trial.  The 
reasons  assi>i:ned  for  a  new  trial  are  that  the 
verdict  Is  contrary  to  the  law  and  the  evi- 
dence, and  that  the  court  erred  In  giving  cer^ 
tain  Instructions. 

The  principal  dificussion  of  counsel  Is  di- 
rected to  the  evidence,  and  It  Is  urged  that  it 
is  wholly  inadequate  to  support  the  verdict 
and  judgment  The  undisputed  facts  upon 
which  the  state  secured  a  conviction  below  are 
these:  Appellant  was  a  saloou  keeper  In 
Rensselaer,  and  was  engaged  In  retailing  in- 
toxicating liquors  under  a  license.  He  had  In 
his  employ  one  Carl  Hershman,  as  a  bartend- 
er. Hersbman  did  not  have  a  key  to  the  room 
where  liquors  were  sold  and  drank,  and  had 
no  means  of  Ingress  Into  the  room.  He  did 
have  a  key  to  a  small  back  room,  designated 
a  "cold-storage  room."  He  had  been  Instruct- 
ed by  appellant  that  be  must  not  sell  any 
liquors  on  Sunday,  or  at  other  prohibited 
times,  and  that  If  be  did,  he  would  be  dis- 
charged from  the  service  of  appellant  One 
Hemphill  testified  that  at  one  time,  which  he 
thought  was  Sunday,  but  he  was  not  certain 
about  it  he  purchased  from  Hershman,  In  this 
cold-storage  room,  a  quart  of  beer,  and  paid 
for  it.  It  Is  further  disclosed  the  evidence 
that  on  the  day  the  alleged  sale  was  made  by 
Hershman  to  Hemphill  appellant  was  not  at 
bis  saloon ;  that  he  had  no  knowledge  of  any 
such  sale;  and  that  he  was  vlsitins  at  the 
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borne  of  hto  fatbcr-In-Iaw.  The  tacts  above 
stated  are  \mdi«puted. 

The  question  for  declalon  la  simply  thla: 
Concede  that  the  sale  was  made  by  Herah- 
man,  can  appellant  be  held  liable  for  a  tIo- 
latloQ  of  the  BtatQte  by  his  servant,  which 
violation  took  place  In  bis  absence,  and  the 
act  of  the  servant  in  making  the  sale  being 
In  direct  violation  of  his  InBtruetions?  If  this 
inqoiry  can  be  answered  In  the  afflrmatlve, 
then  the  verdict  and  Judgment  are  right;  bat; 
if  In  the  negative,  then  he- was  not  gnllty,  and 
the  Judgment  most  be  reversed.  From  the 
many  adjudications  In  this  Jurlsdlctlcoi  upon 
this  and  analogoiu  questlonB,  it  seems  to  ns 
that  the  point  at  issue  Is  of  easy  solution. 
There  are  many  cases  in  point,  the  first  of 
which  is  Fennybaker  v.  State.  2  Blackf.  484. 
There  appellant  was  indicted  for  an  imlawful 
sale  of  liquor.  The  evidence  showed  that  hla 
wife  made  the  sale  In  his  absence  and  without 
his  authority.  It  was  held  that  a  conviction 
could  not  be  suBtalned  upon  the  facts,  and  In 
deciding  the  case  the  court  said:  "A  single 
question  Is  presented  for  our  consideration. 
Can  the  Judgment  be  sustained  on  the  Indlct- 
ment  that  the  whisky,  charged  in  the  indict- 
ment to  have  been  sold  by  the  defendant,  was 
■old  by  the  wife,  be  being  absent  from  the 
house,  and  no  authority  proved  to  have  been 
given?  We  think  the  evid^ce  Insufflclmt  to 
establish  fbe  liatdUty  of  the  defnidant  The 
presumption  of  agency  Is  inadmissible.  The 
wife,  committing  offenses  without  the  pres- 
ence or  coercion  of  the  husband,  is  regarded  as 
a  feme  sole.  She  alone  Is  responsible."  In  the 
case  of  Hipp  v.  State,  6  Blackf.  1^,  appellant 
was  Indicted  for  an  unlawful  sale  of  liquor. 
Upon  the  trial  it  was  shown  that  the  sale  was 
made  by  his  bartender.  In  his  absence  and 
without  his  knowledge.  The  court  Instruct- 
ed the  Jury  that,  though  the  sale  was  made 
by  the  bartender  who  had  been  left  in  charge 
of  appellant's  tavern,  and  without  his  knowl- 
edge, yet  he  wab  guilty,  as  though  the  sale 
bad  been  made  by  himself.  This  instruction 
was  held  erroneous,  and  in  passing  upon  It 
the  court  said:  "We  think  it  ought  not  to 
have  been  given.  The  landlord  was  not  lia- 
ble, under  the  clrctmiBtances,  to  an  Indictment 
for  the  act  of  his  barke^er.  If  the  defendant 
bad  commanded  the  otTense  to  be  committed, 
or  bad  been  present  when  it  was  committed, 
without  making  any  objection  to  it,  the  act 
would  have  been  his  own.  •  •  •  The  case 
was  reversed  on  this  error.  This  case  Is  a 
much  stronger  one  than  that  Here  not  only 
does  the  uncontradicted  evidence  show  that 
the  appellant  was  not  present  when  the  act 
was  committed,  but  that  It  was  committed, 
U  at  all,  without  his  knowledge  or  consent, 
and  against  his  express  directions."  A  similar 
case  Is  that  of  Wetzler  v.  State,  IS  Ind.  36. 
It  was  there  held  that,  to  sustain  an  informa- 
tion for  engaging  In  common  labor  on  Sunday 
bf  selling  unlawfully  two  gills  of  spirituous 
UgtiM,  which  were  sold  by  appellant's  agent 
In  Us  barroom,  it  Should  appear  that  appellant 


was  present  or  bad  some  knowledge  of  fh» 
selling  when  it  was  being  done.  The  court 
said:  "The  evidence  shows  that  the  Uqvor 
was  sold  in  the  defendant's  barroom  by  his 
barkeeper;  but  there  was  no  evidence  tending 
to  show  that  the  defendant  was  present  when 
the  sale  was  made,  or  had  any  knowledge 
whatever  of  the  selling  when  it  was  done. 
The  evidence  Is  plainly  insufficient  to  sustain 
a  conviction."  In  Leuer  v.  State.  2i  Ind.  131, 
appellant  was  Indicted  for  selling  intoxicating 
liquors  to  a  minor.  The  evidence  showed  the 
sale  ,  was  made  by  a  barkeeper,  without  the 
knowledge  or  consrat  ot  appellant,  either  ex- 
press or  implied.  It  was  ruled  that  a  con- 
viction could  not  stand  upon  such  factat  and 
the  court,  by  Praaler,  J.,  said:  "We  must 
not  hold  men  responsible  for  crimes  commit- 
ted by  others  without  some  proof  that  they 
either  procured,  counseled,  or  advised  their 
perpetration."  To  the  same  effect,  see  Ander- 
son V.  State,  39  Ind.  6G3;  Id.  655;  Hanson  v. 
State,  43  Ind.  650.  0*Leary  v.  State,  44  Ind. 
91«  Is  in  point.  There  appellant  was  Indicted 
for  a  sale  of  liquor  to  a  person  in  the  habit  of 
becoming  Intoxicated.  The  evidence  disclosed 
the  facts  that  the  sale  was  made  by  a  bar- 
keeper of  appellant  in  his  absence,  without 
his  knowledge  or  consent,  and  against  his 
express  direction.  Upon  these  facts  it  was 
held  that  the  conviction  could  not  be  sus- 
tained. In  the  case  of  Tbompaon  v.  State,  45 
Ind.  490,  appellant  was  Indicted  for  selling 
liquor  to  a  minor.  The  evidence  showed  that 
at  the  time  he  was  out  of  the  state;  that  the 
liquor  was  sold  by  his  barkeeper,  and  that 
such  sale  was  unauthorized  by  him.  Held, 
that  there  could  be  no  conviction.  See,  alsor 
Thompson  v.  State,  45  Ind.  Zeller  v. 

State,  46  Ind.  304;  Wreidt  v.  State,  48  Ind. 
670.  The  recent  case  of  Wilson  v.  State,  19 
Ind.  App.  889,  46  N.  B.  1060,  Is  directly  hi 
point  in  the  principle  Involved.  There  appel- 
lant was  Indicted  under  section  5323c  Hom- 
ers* Bev.  St.  1807,  for  permitting  a  person, 
other  than  himself  or  a  member  of  his  faintly, 
to  go  Into  his  saloon  during  prohibited  hours. 
At  the  time  charged  In  the  Indictment  appel- 
lant was  not  in  the  city  where  his  saloon  was 
situated.  He  had  gone  away,  and  left  his 
saloon  in  charge  of  a  barkeeper,  with  whom 
he  also  left  his  key.  Before  he  left  home  he 
instructed  his  barkeeper  to  keep  out  of  the 
saloon  daring  all  prohibited  hours.  The  in- 
dictment charged  him  with  permitting  his 
barkeeper  to  go  into  the  saloon  during  a  pro- 
hibited time.  Upon  these  facts  It  was  held 
that  conviction  could  not  stand.  Hfuley,  J., 
who  rendered  the  opinion,  said:  **The  ques- 
tion then  Isi  can  appellant  be  held  responsible 
for  the  acts  of  his  bartender,  the  same  being 
done  in  direct  violation  of  his  orders?  We  do 
not  believe  that  an  employ^  or  agent  can  ren- 
der his  principal  criminally  liable  on  account 
of  the  act  of  the  agent,  when  the  act  was  done 
without  the  consent,  and  in  direct  violation 
of  the  orders  given  the  agent  In  that  regard." 
In  view  of  these  authorfUei,  and  there  being 
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none  to  tbe  contraiy,  we  must  bald  that;  upon 
the  facta  disclosed  bj  tbe  record,  appellant 
cannot  be  beld  ^llty  of  tbe  misdemeanor 
charged  against  bim.  This  conclusioa  on  tbe 
facts  makes  It  unnecessary  for  us  to  con- 
sider tbe  objections  urged  to  the  Instructions. 
If  the  case  should  be  again  tried.  It  Is  not 
likely  the  same  questions  will  arise  upon  tbe 
Instructions  to  the  Jury.  Judgment  rerersed, 
and  tbe  court  below  U  directed  to  gtmnt  app^ 
lant  a  new  triaL 

obllSTOCK  and  ROBINSON,  JJ.,  eoocor 
In  the  conclusion  reached,  but  not  upon  tbe  ao- 
tborit7  of  Wilson  t.  3tate,  lupnu 


OK  Ind.  App,  235) 

FRUrrS  T.  PEARSON.i 
(Appellate  Court  of  Indiana.   April  19,  1900.) 

BALES-RESCISSION— PATMBNT—RBCOVERT. 
A  complaint  alleged  that  plaintiff  agreed 
to  conTey  mortgaged  land,  and  pay  $250  for  tbe 
lounedtate  delivery  of  livery  stock,  the  title  to 
vbicb  should  not  pass  nnless  the  mortgage  was 
reduced  to  a  specified  sum  withio  a  certain 
time;  that  plaiDtiir  conveyed  the  land  and  paid 
tbe  $250.  bnt  failed  to  reduce  the  mortgage 
within  tbe  time  afireed:  that  defendant  there- 
upon took  possession  of  the  Ilrery  stock,  as 
owner,  and  sold  a  part  or  all  of  the  same;  that 
the  contract  of  sale  was  wholly  reacioded  by 
mutual  consent;  that  defendant  has  retained 
the  land  and  money  paid  by  plaintiff;  and  that 
there  is  due  him,  after  making  all  allowances, 
a  certain  sum.  Held,  that  plaintifl^  though  hi 
defaolt,  was  entitled  to  recover  back  the 
amount  paid,  on  a  rescission  of  the  contract  by 
mutual  agreement 

Appeal  from  circuit  court,  Fountain  coon^; 
Joseph  M.  Rabb,  Judge. 

Action  by  John  A.  Fruits  against  George 
W.  Pearson  to  recover  money  paid  on  a  con- 
tract of  Bale.  Prom  a  Judgment  sustaining  a 
demnrrer  to  the  complaint,  plaintiff  appeals. 
Beversed. 

G.  W.  Paul,  for  appellant  Llndlej  A 

Lewis,  for  appellee. 

COMSTOCK,  J.  The  complaint  In  this 
cause  avers.  In  substance:  That  on  the  29tb 
day  of  September,  1887,  tbe  defendant  (ap- 
pellee here)  was  the  owner  and  in  possession 
of  a  Uvery  stock,  and  that  tbe  plaintiff  was 
the  owner  of  two  lots  in  the  town  of  Veedera- 
burg,  Ind.,  on  which  there  was  a  mortgage 
amounting  to  $400,  and  that  on  said  day  tbe 
pinlntlff  and  tbe  defendant  entered  Into  an 
oral  agreement  for  tbe  sale  and  purchase  of 
said  stock,  to  wit:  The  said  Fruits  agreed 
to  convey  said  real  estate  to  Pearson  clear 
of  Incumbrances,  except  the  said  mortgage, 
the  amount  of  which  be  agreed  to  reduce  to 
¥206,  and  pay  to  said  Pearson  the  sum  of 
$250  In  money.  In  consideration  thereof, 
Pearson  agreed  to  sell  to  said  Fruits  said 
livery  stock,  and  deliver  to  him  tbe  imme- 
diate possession  of  the  same,  but  be  would 
retain  the  title  thereof  until  the  said  mort- 
gage was  reduced  to  tbe  sum  of  $296,  upon 
which  event  the  title  woa  to  vett  In  the  plaln- 
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tiff.  Said  Pearson  agreed  to  0Te  tbe  plain- 
tiff two  months  from  September  20,  1887,  In 
which  to  perform  said  stipulation.  At  the 
end  of  the  two  moatbs,  plaintiff  failed  to  per- 
form said  Btlpulatlon,  except  the  payment  of 
$20,  and  he  requested  and  was  granted  an 
extension  of  10  days  In  which  to  perform  the 
same.  That  on  tbe  said  29th  day  of  Sep- 
tember  plaintiff  executed  to  the  defendant  a 
deed  conveylDg  said  lots,  and  pot  defendant 
In  possession  ot  the  same.  The  rental  value 
of  said  lots  was  and  Is  $8  per  month,  and 
the  defendant  has  collected  and  received  tbe 
rents  since  said  date,  amounting  to  near  $130l 
Plaintiff  paid  tbe  defendant  In  cash  anid  in 
notes,  on  which  plaintiff  received  tbe  money 
afterwards,  tbe  said  $280  witbin  the  60  days, 
whk^  said  money  and  notes  were  delivered 
by  tbe  plaintiff  to  the  defendant  as  part  <rf 
the  purchase  money  of  said  Uvery  stock.  In 
addition  to  tbe  conveyance  of  said  two  lots  In 
Veedersburg,  which  lots  were  rated,  and  taken 
by  defendant  on  tbe  purchase  price  of  said 
stock  and  $250,  subject  to  said  $296  of  mort- 
ga^d  Indebtedness,— a  total  of  $500  thus  paid 
by  plaintiff  to  defendant  for  said  Uvery  stodL 
That  defendant  retains  all  of  said  money  and 
said  lots.  That,  upon  the  expiration  of  the 
time  within  which  plaintiff  was  to  make  said 
payment,  tbe  plaintiff  failed  to  reduce  said 
mortgage  to  $^  as  agreed;  and  thereupon 
the  defendant,  with  the  consent  of  the  plain- 
tiff, under  said  agreement,  took  possession  of 
all  said  livery  stock  as  bis  own,  and  has  sold 
part  or  all  of  the  Bame,  and  treated  said  prop- 
erty as  bis  own,  and  has  had  the  use  of  said 
Uvery  stock  since  about  the  1st  of  Dec^- 
ber,  1807.  That  said  contract  of  sale  was 
wholly  rescinded  and  abrogated  by  mutual 
consent  and  acts  of  tbe  plaintiff  and  defend- 
ant. That  the  value  of  tbe  use  of  said  Uv- 
ery stock  while  In  tbe  possession  of  plaintiff 
was  $30  per  month.  That  the  amount  due 
on  sold  mortgage  in  excess  of  said  $2S0  at 
the  time  defendant  took  possession  of  the  liv- 
ery stock  was  $92.10,  and  deducting  said 
amount  from  said  $230,  tbe  contract  price  of 
said  lots,  leaves  a  balance  of  $157  on  the  pur- 
chase price  of  Bald  lots,  and,  deducting  from 
the  $^  cash  and  notes  aforesaid  $70  for  tbe 
use  of  said  livery  stock  while  In  the  posses- 
sion of  tbe  plaintiff,  there  remains  of  said 
$250  the  sum  of  $166  of  said  money  In  the 
bands  of  the  defendant  Wherefore  be  de- 
mands Judgment,  etc.  The  court  sustained  a 
demurrer  for  want  of  Bufficlent  facta,  and, 
tbe  plaintiff  refusing  to  plead  further,  judg- 
ment was  rendered  In  favor  of  tbe  appellee 
for  costs.  This  ruling  ot  the  court  la  the 
only  error  assigned. 

The  purpose  of  the  complaint  la  to  recover 
tbe  payment  or  payments  made  In  part  per- 
formance of  tbe  contract  Appellee  Insists 
that  npon  tbe  failure  of  the  vendee  to  per- 
form the  conditions  of  the  contract,  all  In- 
stallments paid  were  forfeited,  and  cannot  be 
recovered.  This  Tlew  was  manifestly  adopt- 
ed     flu  trial  court  From  Beach  oo  tha 
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Modem  Iaw  of  G<mtTacti  connsel  quote  tbe 
following  part  of  section  ISO:  "In  tbe  ab- 
sence at  a  statute  provii^n  to  the  contrary, 
a  imjer  loses  absolatBly  all  Installments  paid, 
■vrbsa  tbe  sale  Is  rescinded  on  account  of  bis 
defanlt,"— and  cite  numenniB  decisions  in  sup- 
port of  tbe  proposition  for  which  tbcy  con^ 
toid.  To  tbts  general  statement  of  the  lav 
we  take  no  exceptions.  It  Is  not,  however, 
applicable  to  tbe  Acts  stated  In  the  com- 
I^alnt   In  Hanstwougb  v.  Peck,  5  WalL  487, 
18  L.  Ed.  S20,  fbe  court  say:  "No  rule  In 
respect  to  the  contract  Is  better  settled  than 
this:    Tb&i  the  party  who  baa  advanced 
mooey  or  done  an  act  In  part  perfonnance 
of  the  agreement,  and  tbva  stops  short  and 
refoses  to  proceed  to  its  ultimate  conclusion, 
—tbe  other  party  being  ready  and  willing  to 
proceed  and  fulfill  all  his  stipnlations  accord- 
ing to  tbe  conttactr— will  not  be  permitted  to 
reeorer  back  what  has  thus  been  advanced 
or  done."    Qaoting  tbe  foregoing  extract 
from  case  named,  our  supreme  court,  in 
Dantselsv  v.  Cook,  40  Ind.,  at  page  69,  say: 
"This  is  little  more  than  a  statement  that 
one  par^  cannot,  alone,  rescind  tbe  c(mtra<!t, 
witiioat  the  fault  of  the  otiier  party,  or  his 
eoncorrence  in  tbe  mcissUm,  and  recover  back 
what  he  has  paid  upon  it;  and  we  concur  In 
the  doctrine.    But  in  tbe  case  before  us, 
thongb  tbe  defendant  at  one  time  may  have 
been  ready  to  proceed  and  fulfill  tbe  contract 
OD  his  part,  yet  he  afterwards  disabled  him- 
self to  do  so,  by  conveying  the  property  to 
another.   He,  lay  his  conduct  cmsented  to  a 
leadssitni  of  the  contract    The  rescission 
leaves  the  parties  as  if  the  contract  bad  nev- 
er been  executed."  The  complaint  before  us 
avers  that  the  possessioi  of  the  property  con- 
tracted to  be  sold  was  retalEen  by  appellee, 
and  tbat  the  contract  was,  by  the  acts  of  the 
parties  and  by  their  mutual  consent,  abrogat- 
ed and  rescinded.  In  GUbreth  v.  Orewell,  13 
Ind.  484,  the  contract  for  the  sale  of  land 
provided  tiiat,  If  default  sbonld  be  made  In 
fiiUUUng  any  part  of  the  contract  on  the  part 
of  tbe  purchaser,  the  seller  might  r^ard  the 
ontract  as  forf^ted  and  resell  tbe  land.  In 
the  course  of  the  oj^nion  the  court  said:  "It 
Is  thoroughly  settled  in  Indiana  that  srhen 
we  iiarty  to  an  entire  contract  has  not  com- 
plied wltb  its  terms,  but,  professing  to  act 
under  It,  bas  done  for  or  delivered  sometbing 
of  vahie  to  him,  whldi  he  has  accepted,  tbe 
party  who  -has  been  thus  ben^ted  by  tbe 
labor  or  property  of  another  shall  be  re^n* 
dUe,  on  an  implied  promise  arising  from  the 
drannstances,  to  the  extent  of  tbe  value  re- 
ctfved  by  him."  Olllet  v.  Maynaid,  5  Johns. 
87,  was  an  action  for  money  bad  and  receiv- 
ed, to  recover  back  money  piUd  on  a  parol 
omtract  for  the  purchase  of  land,  which  ctm- 
trsct  had  never  been  fully  executed.  The 
court  said:  '*U  the  contract  be  considered  as 
rescinded,  no  donbt  can  be  entertained  but 
that  the  plaintiff  Is  entitled  to  recover  back 
the  money  paid  by  the  Intestate."  Gwynne 
V.  Baniaey,  82  Ind.  417.  was  %  suit  to  recov- 


w  certain  moneys  which  appellee  allied  that 
he  had  paid  appellant  nimn  a  contract  for  tbe 
purchase  of  certain  real  estate,  which  con- 
tract, he  claimed,  bad  been  rescinded.  We 
quote  from  the  opinion:  "Doubtless  It  Is 
true,  as  a  general  proposition,  that  a  con- 
tract can  only  be  rescinded  by  tbe  common 
consent  of  all  the  parties  thereto.  •  *  • 
We  know  of  no  reason  -why  the  mutual  con- 
sent of  the  parties  to  the  rescission  of  tbe 
contract  may  not  be  shown  by  their  acts  as 
conclusively  and  satisfactorily  as  by  evidence 
tending  to  prove  an  express  rescission. 
Whm  this  rescission  la  shown,  *  *  *  an 
action  will  lie  to  recover  whatever  may  have 
been  paid  or  delivered,  or  the  value  thereof, 
cm  account  of  sudi  rescinded  contract,"— cit- 
ing Danlzeiser  t.  Cook,  supra.  See,  also, 
Harris  v.  Bradley,  9  Ind.  106.  The  foregoing 
decIsi<Hi8  are  based  upon  tbe  propositi^  that 
It  Is  Inequitable  to  permit  the  vendor  of 
property  to  retain  tbe  proper^  and  the  pur- 
chase money  after  tbe  contract  of  sale  bas 
been  rescinded.  The  averments  of  the  com- 
plaint before  us  show  a  rescission  of  tbe  con- 
tract in  suit  by  tbe  mutual  consent  of  the 
parties  thereto.  It  therefore  states  a  cause 
of  action.  Judgment  reversed,  with  Instruc- 
tion to  overrule  tbe  dmurrw  to  the  com- 
plaint. 

(M  Ind.  App.  B28) 

Mcdonald  v.  uoae. 

(Appellate  Court  of  Indiana.    AprU  20,  1900.) 

NBW  TRIAL— SCOPE  OF  EBMEDY— WII*LS- 
KLBXrriON— WIDOW. 

1.  When  an  amended  final  report  filed  by  an 
executrix  in  obedience  to  an  order  made  after 
trial  of  exceptions  to  the  original  report  is  ap- 
proved, it  becomes  a  judgment  of  the  court, 
and  may  be  questioDed  by  a  motion  for  a  new 
trial,  on  the  ground  that  it  is  not  sustained  by 
sufflcient  evlaence,  and  Is  contrary  to  law. 

2.  A  widow  who  has  elected  to  take  under 
her  husband's  wilt,  disposing  of  all  his  prop- 
erty, is  not  entitled  to  the  statutory  allow- 
ance in  addition  to  the  providons  made  for  her 
in  tbe  will,  where  the  assertion  of  her  right  to 
such  allowance  will  defeat  material  bequests  to 
other  legatees. 

Appeal  from  circuit  court.  La  Grange  coun- 
ty; J.  D.  Ferrall,  Special  Judge. 

Judicial  accounting  by  Eliza  A.  Moak,  exe- 
cutrix of  the  last  will  and  testament  of  Peter 
Moak,  deceased.  From  an  order  approving 
an  amended  report  filed  in  obedience  to  an  oi^ 
der  made  after  trial  of  exceptions  to  her  orig- 
inal report,  Sevarenus  O.  McDonald,  guardian 
of  several  l^tees,  ai^eals.  Beversed. 

J.  M.  Tan  Fleet,  J.  B.  3£cClaskey,  and  F.  J. 
Dunten,  for  appellant  O.  L.  Ballow,  J.  M. 
Kennedy,  and  F.  D.  Mexrttt,  for  appeUsew 

ROBIX^N,  J.  To  appellee's  final  report 
as  executrix,  appellant  filed  a  number  of  ex- 
ceptions. Upon  a  trial  some  of  tbe  eneptlons 
were  sustained,  and  tbe  executrix  ordered  to 
amrad  her  report  which  she  did,  nn^  which 
was  approved.  This  amended  report  was  uct 
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filed  b7  appdlee  In  the  i«i8e  of  an  amended 
pleading,  bnt  was  filed  In  obedience  to  tbe 
order  of  tbe  court  made  after  a  trial  upon 
ezcepUona  to  ber  original  report,  and  it  be* 
came  and  was  In  tact  fbe  Judgment  of  tbe 
court  Tbe  finding  was  general,  bnt  the 
amended  report  Is  presumably  In  accordance 
with  that  finding.  Whether  the  amended  re- 
port thus  filed  Is  suBtained  by  sufficient  evi- 
dence, and  Is  contrary  to  law,  may  be  qnes- 
tloned  by  a  motion  for  a  new  trial  on  those 
grounds. 

The  record  dlsdoses  that  Peter  Moak  died 
leaving  a  will  disposing  of  all  bis  property. 
To  bis  wife,  appellee,  be  gave  certain  specific 
personal  property,  **and  five  hundred  (fSO^ 
dollars  In  money  absolutely,  and  to  be  used 
and  disposed  of  as  She  may  deem  best";  to 
bis  wife  he  gave  also  a  life  estate  In  certain 
lauds  described,  wttb  remainder  over  to  Ber- 
tha McDonald;  abio  to  his  wife  a  life  estate 
In  certain  other  lands  described,  with  remain- 
der over  to  tbe  dilldren  of  bis  daugfatsr  caara 
Hogarty,  who  are  appellant's  wards;  to  tbe 
same  grandcUldren  be  gave  certain  binds  In 
fee;  also  to  William  H(^nald  a  life  estate 
In  cMtaln  lands,  wltli  remainder  to  Carrie  Mc- 
Donald. The  seventh  item  reads:  "If  any 
penonal  property  shall  be  left  after  making 
the  bequest  herehi  made  to  my  said  wife,  I 
hereby  give  and  bequeath  the  same  to  Bertha 
McDonald,  Issue  of  my  daughter  Etta  Me- 
Dcnald,  deceased;  but.  If  there  shaU  not  be 
sufficient  personal  property  to  pay  my  said 
wife  the  bequest  herein  made  to  ber,  then 
the  deficit  sliall  be  paid  by  my  gi-andcblldren, 
Issue  of  Clara  Hogarty,  or  their  legally  ap- 
pointed guardian,  out  of  the  rents  and  profits 
of  the  real  estate  herein  devised  to  them.'* 
Appellee  qualified  as  executrix.  The  debts 
and  expenses  of  administratis,  not  Including 
the  widow's  specific  bequest  nor  ber  statutory 
allowance,  amounted  to  nearly  twice  tbe 
amount  of  the  total  personal  estate.  Upon 
petition,  appellee  sold  tbe  lands  devised  to 
appdlant's  wards  to  pay  debts.  In  her  final 
amended  repott,  filed  upon  order  of  court  aft- 
er tiie  trial  upon  the  exceptions,  she  took 
credit  for  the  $500  statutory  allowance.  Tbe 
question  ai^ed  Is  whether,  as  widow,  hav- 
ing elected  to  take  under  fbe  will,  she  Is  en- 
titled to  this  statutory  allowance  In  addition 
to  tbe  provisions  made  for  her  In  the  will. 
In  Sbafer  t.  Shafer,  129  Ind.  394,  28  N.  B. 
S67,  tbe  testator  gave  his  wife  certaUi  lands 
during  ber  life,  and  all  his  personal  proi>erty, 
except  money,  notes,  and  cboaes  In  action, 
the  executor  to  Invrat  a  named  sum  for  her 
benefit  and  pay  ber  the  Interest  theretm;  to 
his  children  and  grandchildren  he  gave  all  the 
remainder  of  bis  property.  At  tbe  widow's 
death  the  executor  was  to  sell  the  property 
bequeathed  to  ber,  and  divide  tbe  proceeds, 
t<^ther  with  tUc  sum  Invested  for  her, 
among  certain  children.  In  refusing  ber  pe- 
tition for  tbe  statutory  allowance,  tbe  court 
said:  "Whatever  may  have  been  the  rule  of 
construction  In  this  st^to  prior  to  the  decision 


In  the  case  of  lisngley  t.  Mayhew,  lOT  Ind. 
198,  e  X.  E.  317,  8  N.  SL  167,  it  Is  now  set- 
tled ihat  when  a  husband  has  made  specific 
provision  for  his  widow,  and  has  also  dis- 
posed of  all  bis  other  property  In  such  a  way 
as  to  make  It  apparent  that  the  aasertion  of 
the  widow  of  the  right  to  take  both  nnd^ 
the  law  and  under  the  will  would  defeat  tbe 
manifest  purpose  of  tbe  testator,  she  will  be 
confined  to  the  pro  visions  made  by  tbe  will,  if 
she  electa  to  take  tbe  provision  made  for  her." 
In  Shipman  v.  Keys,  127  Ind.  358,  26  N.  B. 
896,  the  widow  was  given  ber  statutory  al- 
lowance In  addition  to  tbe  provision  made  for 
her  in  the  will,  but  tbe  residuary  devise  in 
that  case  was  general,  and  not  apeMc;  and 
the  opinion  states  the  rule  that.  If  the  testator 
makes  provision  for  his  widow,  "and  epe- 
dflcally  disposes  of  all  the  rMldne  of  his  ea- 
tate,  so  that  tbe  assertion  by  the  widow  of 
her  statutory  claim  would  defeat  s«ne  mate- 
rial provision  thereof,  she  will  be  required  to 
elect,  and  cannot  take  both."  In  Huri^  t. 
Mclver,  119  Ind.  S3,  21  K.  Bl  325,  the  testator 
gave  to  his  wife  certain  personal  property, 
and  SO  acres  of  land  for  life,  with  remainder 
over  to  bis  children.  All  bis  other  property, 
real  and  personal,  be  i^edflcally  devised  and 
bequeathed  to  bis  children.  No  provision  was 
made  in  tbe  will  for  paying  her  f 000  or  any 
other  sum.  "Hxe  widow  occupied  the  land, 
and  enjoyed  the  use  of  the  personal  property 
devised  to  ber  during  her  lifetime.  After  her 
death  her  administrator  sought  to  sell  the 
land  she  had  occupied,  alleging  she  had  never 
received  her  statutory  allowance.  In  denjrlng 
the  an>UcatIon  the  court  said:  "Where  a  hus- 
band has  made'  specific  provision  tor  bis  wid- 
ow, and  has  also  disposed  of  all  hhi  other 
property  In  such  a  way  as  to  make  It  appar- 
ent Hat  tbe  assertion  by  the  widow  of  the 
right  to  take,  both  under  the  law  and  under 
the  will,  would  defeat  the  manifest  purpose 
of  the  testator,  she  will  be  confined  to  the 
provldoa  made  by  the  will,  after  she  has  ef- 
fectually elected  to  take  tbe  benefits  so  pro- 
vided. Morrison  v.  Bowman,  29  OaL  337." 
In  the  case  at  bar  all  the  land  devised  was 
subject  to  the  paymmt  of  debts.  But  from 
the  whole  win  It  was  evldoitly  tbe  bUentlon 
of  tbe  testatw  Oiat  no  part  of  the  land 
sbonld  be  sold  to  pay  any  sum  to  any  bene- 
fidaiy  named  In  the  wUL.  The  specific  be- 
quest made  to  the  widow  vnts  made  a  diarge 
upon  certain  lands,  but  the  fee  of  aJl  his 
lands  vraa  specifically  dli^osed  of,  wldiout 
any  suggestion  that  It  was  subject  to  any  oth- 
er  Incumbrance,  except  the  life  estate  npoo 
part  of  it.  In  order  to  pay  this  $000  allow- 
ance, a  part  of  the  land  spedfflcaUy  devised 
must  be  sold,  thus  setting  aside  tbe  testator's 
Intention  In  that  regard.  The  assertion  of 
this  statutory  claim,  to  that  extent,  defeats 
a  material  provision  of  the  wUl.  and,  bavli^ 
elected  to  take  tbe  provision  made  for  her 
by  the  wIU,  she  cannot  teke  both.  Whatever 
may  have  beea  the  rule  formerly  in  tbla 
state,  under  the  rule  declared  In  tbe  cases  of 
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Hurley  r.  Mclrer,  supra,  and  Sbafer  t.  Shaf- 
er,  supim,  appellee,  as  widow,  Is  not  entitled 
to  th«  Btatatory  allowance  in  addition  to  the 
provision  made  for  her  In  the  will,  and  upon 
the  anthorltjr  of  those  cases  a  new  trial  must 
be  ordered.  See,  also,  Like  t.  Cooper,  1^ 
Xnd.  SSI,  31  K.  E.  Whlsnand  v.  Fee;  21 

Ind.  App.  270,  62  N.  E.  229;  Pierce  t.  Fierce, 
21  iDdL  App.  184,  &1  N.  2C  DM.  The  question 
as  to  the  right  of  appellant's  wards  to  con- 
tribution from  the  other  devlSfwe  Is  not  pre- 
sented, and  upon  that  qiiesti«i  we  decide 
notbiBg.  JttdgmeDt  reversed. 


(la  K.  T.  tt> 

PEOPLE  ex  rel.  DRAKE  t.  KNAUBER  et  al 
(Court  of  Appeals  of  New  York.  May  1,  1900.) 

XUNICIFAL  OORPORATIOTS— APPOIHTMBNT  OF 
OFriCERa-GIVIi.  SBRVICE  COUMlS- 
810N— KANDAMUS. 

1.  An  applicant  for  an  ofBce  under  thie  civtl 
serriee  ruiea,  after  passing'  the  examinatiaa, 
was  certified  to  the  common  council  as  having 
passed  the  NQuired  ezamiuatioD  for  merit. 
Under  the  law  then  ezistiug  (Laws  18!>7,  c. 
4^),  the  common  council,  which  was  the  ap- 
pointing power,  was  requlFed  to  matte  the  ex- 
aauoation  for  fitness  of  sacb  appUcauts.  On 
mandamus  to  compel  the  city  civil  service  com- 
mission to  certify  the  applicant's  name  under  a 
new  law,  he  was  asked  wtiethfr,  on  the  certifi- 
cation the  commisaioa  for  joierit.  he  had 
made  application  to  the  common  couocil  for  ex- 
amination as  to  fitness,  to  which  evidence  ob- 
jection was  sustained.  Held  error,  as  relator 
was  entitled  to  prove  by  this  and  other  evidence 
that  the  commissiou  and  appointing  power 
sought  to  evade  the  provisions  of  the  civil  serv- 
icelaw. 

2,  A  veteran  of  the  (Svil  War  msde  appli- 
cation in  Febmary,  1898.  for  a  city  office  un- 
der the  civil  service  rules  wliile  the  "Black 
Law"  (Laws  1897,  c.  4281  was  in  effect,  pro- 
vidhig  that  examination  shouM  be  made  of  ap- 
plicsnts  by  the  civil  service  con^miasion  for 
merit,  and  the  common  council,  which  was  the 
appointing  power,  for  fitness,  both  on  the  rat- 
ing at  50  per  cent.  He  was  examined  for  mer- 
it, and  graded  49.86,  and  certified  on  the  eligible 
Ust  to  the  awointiuB  power.  In  March,  1896, 
the  "Brush  Law"  (Laws  1896,  c.  186)  was  en- 
acted, authorising  the  commission  to  examine 
for  both  merit  and  fitness.  Examiuatious  were 
the  same  for  each.  Under  the  "Brush  Law" 
the  conunissktn  promulgated  a  set  of  rules, 
one  of  which  provided  that  all  eligible  lists 
existing  prior  to  July  1,  1898,  shonid  be  con- 
tiflued.  and  that  the  rating  received  by  one 
for  merit  only  should  be  multiplied  by  two  to 
determine  the  rating  for  merit  sad  fitness.  The 
commission  so  mnltlplled  the  applicant's  rating, 
placed  bis  name  upon  their  eligible  list  at 
98.70,  and  officially  notified  him  of  the  same, 
but  in  February.  1899,  refused  to  certify  his 
name  on  the  elij^ble  list  to  the  commooi  couo- 
cil. on  the  ground  that  their  acts  were  in- 
valid. HeM,  OD  mandamus  to  compel  such  ceT> 
ttfication,  that  the  commission  could  not  thus 
repudiate  its  rules  and  official  action,  and  that 
the  applicant's  name  was  entitled  to  be  placed 
on  the  eligible  list  at  the  rating  as  doubled. 

Appeal  from  supreme  court,  appellate  divi- 
sion. Fourth  department. 

Application  by  the  people,  on  relation  of 
Edward  Drake,  for  alternative  writ  of  man- 
damus against  Jacob  C.  Knauber  and  others. 
Fnm  an  order  reversing  the  Judgment  for 
S7  N.E.— U 


defendants,  and  gnntliig  a  new  trial,  detond- 
aotB  appeaL  Affltmed. 

James  E  Newell,  for  appellanta.  William 

G.  Tracy,  for  respondent. 

BARTLETT,  J.  This  proceeding  was  In- 
stituted Febmary  23,  1899,  and  Issue  Joined 
on  the  alternative  writ  and  the  return  thereto. 
At  the  close  of  the  evidence  offered  by  the 
relator,  upon  the  motion  of  the  defendants, 
the  court  dismissed  the  writ  and  proceedings, 
with  ooets.  The  relator  excepted,  and  re- 
qtffisted  to  go  to  the  Jury  upon  the  question 
If  an  examination  was  had  by  the  civil  serv- 
ice board  of  the  relator  and  others  for  fitness 
as  well  as  for  merit,  and  npon  all  the  ques- 
tions In  the  case.  These  requests  were  de- 
nied, and  the  r^tor  duly  excepted.  The  de- 
fendants constituted  the  civil  service  board  of 
the  city  of  Syracuse  during  the  time  InvolTed 
In  this  coDtroTersy.  The  relator  sought  to-  be 
appointed  to  the  office  of  custodian  of  the 
city  hall,  which  was  created  In  May,  iSaO, 
for  a  term  of  one  year,  ending  with  the  Qscal 
year  In  February.  In  the  month  of  January. 
18U8,  this  office  was  vacant.  On  February  14, 
1898,  the  common  council,  in  accordance  with 
the  oivll  service  rnles,  made  a  request  of  the 
defendants  for  the  name  of  a  person  eligible 
for  appointment  to  said  office.  The  defend- 
ants replied  that  they  had  no  aames  on  tbelr 
list  of  peraons  eligible  for  i^)polntment  to 
that  office.  Thereupon  the  common  council 
made  a  temporary  appointment  to  said  officf 
for  a  term  of  30  days,  and  shortly  thereafter 
applications  were  presented  to  the  defendant? 
for  examination  to  quall^  for  appointment  to 
the  office.  On  or  about  the  28th  of  February, 
1898,  the  detendauts  made  and  filed  with  the 
derk  of  the  common  council  a  certificate  to 
the  effect  that  four  applicants.  Including  the 
relator,  had  passed  the  examination  for  merit 
Attention,  was  called  to  the  fact  that  three  of 
the  four  applicants  were  veterans  of  the  Civil 
War,  and  that  the  relator  rated  highest 
among  the  veterans,  and  was  idaced  at  ^.35. 

The  Tetat(x-  up<m  the  trial  was  asked  this 
question:  "I  ask  you  whether,  after  the  ex- 
amination had  tieen  had  and  this  certificate 
of  the  ciTil  service  board  of  March  18th,  re- 
ferred to  in  the  answer,  was  made  and  deliv- 
ered by  them  to  the  common  council,  you 
made  any  application  to  the  common  council 
to  be  examined  for  fitness."  The  record 
shows  that  the  witness  answered,  "Yes,  sir," 
whereupon  defendants'  counsel  objected  to 
the  evidence  as  Imnxaterial  and  Improper,  and 
the  objection  was  sustained.  This  ruling  pre- 
sents reversible  error,  as  the  relator  was  enti- 
Ued  to  prove  the  fact;  and,  If  possible,  to  have 
followed  up  the  line  of  proof  from  which  he 
was  thus  shut  out,  showing  the  precise  atti- 
tude of  the  common  council  as  the  appointing 
power  In  the  premises.  Such  evidence  was 
material,  and  tended  to  substantiate  the  claim 
of  ibe  relator  that  the  defendants  and  the  ap- 
pointing power  sought  to  defeat  the  provisions 
of  the  then  existing  civil  service  law,  being 
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chapter  42S,  Laws  1897,  and  known  as  the 
"Black  Law."  On  March  31,  1898,  there  was 
passed  an  act  amending  section  8  of  the  civil 
service  law  of  1883  (chapter  186,  p.  446,  Laws 
1808),  This  act  was  known  as  the  *'Brush 
Law,"  and  required  the  mayor  of  each  city  In 
the  state  to  appoint  and  employ  suitable  per- 
sons to  prescribe,  amend,  and  enforce  regula- 
tions for  appointments  to  and  promotions  in 
the  civil  service  of  such  cities,  and  for  classi- 
fications and  amendments  therein.  It  further 
required  that  within  two  months  after  Its 
passage  the  mayors  should  classify  the  clerks 
and  persona  employed  In  the  public  service  of 
the  cities.  It  repealed  all  acts  or  parts  of  acts 
inconsistent  with  its  provisions.  The  effect 
of  this  law  was  to  give  to  the  local  civil  serv- 
ice boards  In  the  cities  of  the  state  the  power 
to  examine  applicants  as  to  both  merit  and 
fitness;  in  other  words,  to  restore  the  situa- 
tion existing  prior  to  the  "Black  Law,"  which 
confined  the  local  boards  to  an  examination 
for  merit,  and  required  the  appointing  power 
to  examine  for  fitness,  each  to  be  conducted 
'with  ratings  based  on  a  maximum  of  50  per 
cent 

The  defendants,  after  the  passage  of  the 
act  of  1898,  prescribed  a  set  of  rules  and  reg- 
ulations in  supposed  conformity  with  its  pro- 
visions, and  they  were  approved  by  the  may- 
or  and  the  Xew  York  civil  service  commission 
on  the  11th  of  October,  1808.  Among  these 
rules  was  rule  16,  which  reads  as  follows: 
"AH  eligible  lists,  whether  prepared  after  ex- 
aminations for  both  merit  and  fitness,  or  for 
merit  only,  existing  prior  to  July  1,  1808,  for 
appointment  or  promotion  in  the  civil  serv- 
ice of  the  city  of  Syracuse,  shall  be  continued 
in  full  force  and  effect,  except  as  otherwise 
provided  in  regulation  13,  and  may  be  certi- 
fied to  the  person  or  persons  holding  the 
power  of  appointment  or  promotion:  provid- 
ed, however,  that  the  ratings  given  after  an 
examination  for  merit  only  shall  be  multiplied 
by  two,  and  the  result  of  such  multiplication 
shall  be  the  rating  for  merit  and  fitness  as 
determined  in  regulation  8."  Rule  2  of  these 
new  rules  and  regulations  reads  as  follows: 
"It  shall  be  the  duty  of  such  board  of  civil 
service  commissioners  to  conduct  all  exam- 
inations called  for  under  these  regulations  to 
ascertain  the  merit  and  fitness  of  candidates 
for  admission  into  the  civil  service  of  the 
city  In  respect  to  character,  knowledge,  and 
ability  for  the  particular  branch  of  the  serv- 
ice Into  which  they  seek  to  enter,  and  to  es- 
timate and  determine  the  relative  excellence 
or  standing  of  the  persons  examined,  and  to 
certify  the  same  In  such  manner  and  form  as 
may  be  prescribed."  Rule  8  provides,  among 
other  things:  "Merit  and  fitness  of  all  appli- 
cants shall  be  determined  by  examination 
conducted  by  the  board  of  civil  service  com- 
missioners." It  seems  to  be  quite  clear  that 
rule  15  was  intended  to  cover  the  cases  of 
those  applicants  who  had  been  examined  for 
merit  only  under  the  "Black  Law."  and  as 
that  examination  was  conducted  with  ratings 


based  upon  a  maximum  of  50  per  cent,  and 
as  the  eiaminations  for  merit  under  the 
"Black  Law"  were  the  same  as  those  for 
merit  and  fitness  prior  to  the  enactment  of 
that  law,  during  its  existence,  and  after  Its 
repeal,  the  doubling  of  tlie  rating  was  mere- 
ly intended  to  place  It  under  the  old  maxi- 
mum of  100  per  cent. 

On  the  2d  of  November,  1898.  the  defend- 
ants, in  pursuance  of  the  new  rules  and  regu- 
lations, multiplied  the  relator's  rating  for 
merit  by  two,  and  placed  his  name  and  the 
result  of  such  multiplication  upon  the  list  or 
register  kept  by  said  l>oard  of  persons  eligible 
for  appointment  to  the  ofilce  In  questioo,  giv- 
ing the  relator  a  rating  of  08.70.  On  Feb- 
ruary 20,  1899,  the  common  council  (having 
been  compelled  by  mandamus)  did,  by  reso- 
lution, direct  the  defendants  to  furnish  them 
with  the  name  of  the  highest  eligible  candi- 
date for  the  position  of  custodian  of  the  city 
hall  but  the  defendants  refused  to  comply, 
so  far  as  the  relator  was  concerned,  upon  the 
grounds  that  his  fitness  qualifications  t<x  ap- 
pointment to  the  office  had  never  been  ascer- 
tained or  rated,  so  far  as  practicable,  by  ex- 
amination; that  the  request  and  command 
of  the  said  writ  were  illegal.  In  that  they  re- 
quired the  board  of  civil  service  commission- 
ers to  certify  the  name  of  the  highest  eligible 
candidate  only  for  the  oflSce;  that  the  com- 
mand of  said  writ  was  illegal,  In  that  it  di- 
rected the  civil  service  board  to  certify  the 
name  of  the  relator  only  as  being  eligible,  on 
the  alleged  ground  that  he  was  entitled  to 
said  office  by  reason  of  having  said  rating 
among  the  veterans  on  said  list.  Thereupon 
the  relator  instituted  this  proceeding. 

The  dismissal  of  the  proceeding  at  the 
close  of  the  relator's  evidence  appears  to 
have  t>eett  based  on  the  following  grounds: 
(1)  That  the  "Black  Law"  was  not  unconsti- 
tutional; (2)  that  there  was  a  distinction  be- 
tween merit  and  fitness;  (3)  that  the  doubling 
of  the  rating  of  applicants  examined  under 
the  "Black  lAW,"  and  placing  them  on  the 
eligible  list  with  such  doubled  rating  under 
the  law  of  1898.  were  Illegal  and  void.  The 
appellate  division  seems  to  have  held:'  (1) 
That  the  relator  bad  been,  as  matter  of  fact, 
examined  for  merit  and  fitness  under  the 
"Black  law,"  and  rated  accordingly  under 
the  law  of  1808;  (2)  that  the  regulation  of  the 
defendants  doubling  relator's  rating  after  the 
repeal  of  the  "Black  Iaw"  was  legal;  (3) 
that  the  defendants  were  endeavoring  to  de- 
feat the  provisions  of  the  civil  service  law  as 
they  existed  under  the  law  of  1898, 

We  are  of  opinion  that  there  Is  but  one 
point  before  us  for  decision.  In  addition  to  the 
ruling  upon  the  rejection  of  evidence  already 
considered,  and  that  is  whether  the  name  of 
the  relator  is  entitled  to  stand  on  the  eligible 
list  as  having  been  examined  for  merit  and 
fitness  under  the  law  of  1898,  with  .a  rating 
of  98.70.  In  order  to  decide  this  point  it  is 
necessary  to  clearly  apprehend  the  precise 
situation  on  the  20th  of  February,  1889,  when 
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the  defendantB  refused  to  certify  that  re- 
lator's name  atood  on  the  eligible  list  with 
a  rating  for  merit  and  fitness  of  98.70.  The 
"Black  Law"  was  repealed  as  to  this  case 
by  the  law  of  1898,  which  was  then  in  force, 
as  the  present  law  (chapter  370,  Laws  1899) 
did  not  take  effect  until  April  19,  1899.  The 
defendants,  under  the  law  of  1808  and  the 
rules  and  regulations  made  to  carry  out  the 
same,  had  placed  relator's  name  on  the  ellgl- 
Ue  list  with  a  rating  for  merit  and  fitness 
at  88..70,  and  advised  him  of  this  action  on 
the  21st  of  November.  1898,  by  an  <^clal 
letter,  In  evidence,  written  by  the  secretary 
of  the  defendants  and  addressed  to  the  re- 
lator. It  reads  as  follows:  "In  accordance 
with  jam  request.  I  am  directed  by  the  civil 
service  board  to  state  that  your  name  ap- 
pears iq>on  the  eligible  list  with  the  rating 
of  98.7."  The  defendants  now  repudiate  their 
offldal  action,  and  insist  that  the  rules  and 
regulations  under  which  It  was  taken  were 
illegal  and  void.  It  appears  from  the  situa- 
tloa  as  thus  detailed  that  this  question  la 
Dot  to  be.  determined  under  the  "Black  Law," 
which  absolutely  required  two  distinct  ex- 
aminations, one  for  merit  and  the  other  for 
Atness.  If  the  "Black  Law"  controlled,  it 
would  be  perfectly  clear  that  there  has  not 
been  an  examination  for  merit  and  fitness, 
even  conceding  that  it  covered  the  entire 
field  for  both  qualifications,  as  there  has 
t>een  no  examination  as  to  fitness  by  the 
appointing  power,  to  wit,  the  common  coun- 
cil, as  required.  The  question,  then,  is,  has 
relator  been  examined  as  to  merit  and  fitness 
under  the  law  of  1898,  which  allows  the  lo(^ 
board  to  make  both  examlnatlcms? 

It  clearly  appears  in  this  record  that  the 
examinations  in  the  city  of  Syracuse  prior 
to  the  "Black  Law,"  during  the  time  It  was 
in  force,  and  since  Its  repeal,  covered,  as  mat< 
ter  ot  fact,  both  merit  and  fitness,  as  the 
same  questions  were  used  during  that  entire 
period.  It  further  appears,  In  the  case  at 
bar,  that  this  lamination  was  made  by  the 
local  dvH  service  board  as  required  by  the 
law  of  1808,  amending  the  law  of  1883.  We 
thus  have  an  examination  by  the  proper 
board,  covering  the  field  of  merit  and  fitness, 
and  the  sole  objection  is  that  the  total  rating 
tit  arrived  at  by  doubling  the  merit  rating. 
It  may  be  conceded  that  It  would  have  been 
better  to  allow  the  total  rating  fixed  by  the 
board,  without  reference  to  the  rule  the  de- 
(enduito  prescribed;  but,  as  it  applied  to  all 
aifSUcanta  alike,  we  are  not  dl^sed  to  per- 
mit the  defendants  to  use  their  own  enact- 
ment as  both  sword  and  shield  In  this  pro-  ' 
ceedlng.  The  question,  as  a  general  one.  Is 
of  no  Jnuwrtance.  for  the  law  of  1883,  as 
variously  amended,  the  "Black  Law,"  and  the 
law  of  1896.  are  reeled  by  the  law  of  1890. 

We  have  during  the  present  term  of 
court  that  the  provision  of  the  act  of  1890, 
which  requires  the  dvil  service  commission- 
ers to  certify  only  the  name  of  the  highest 
eligible  candidate  for  the  office,  1b  onconatl- 


tutlonal.  People  r.  Hosher.  162  N.  T.  — ^  67  ' 
N.  E.  88.  In  the  case  at  bar  the  question  pre- 
sented Is  whether  the  name  ot  the  relator 
is  entitled  to  stand  on  the  ellgibl&  list  This 
record  discloses  an  unlawful;  and  thus  far 
successful,  effort  to  prevent  the  relator's  ap- 
pointment under  the  provisions  of  the  "Black 
Law"  and  the  law  of  1808.  Under  the  for- 
mer law  relator  was  denied  his  examination 
for  fitness  by  the  common  council,  and  under 
the  latter  the  defendants  plead  their  own 
action  as  void,  and  their  rules  andxegnlatlons, 
approved  by  the  mayor  of  Syracuse  and  the 
New  7ork  dvll  service  commission,  as  Ul^caL 
We  decide  that  the  relator  la  entitled  to  be 
placed  on  the  eligible  list,  wltli  a  rating  tor 
merit  and  fitness  at  98.70,  under  the  peculiar 
circumstances  of  this  case,  and  we  pass  on 
no  other  question  save  the  ruling  on  the  re- 
jection of  evidence,  with  which  we  have  al- 
ready dealt  The  oT&ec  v»pealed  ftom,  grant- 
ing a  new  trial,  should  be  affirmed,  and  judg- 
ment absolute  against  the  defendants  ordered 
on  thehr  stipulation,  with  costs  to  relator  In 
all  the  courts. 

PARKER,  a  J.,  and  O'BRIEN.  HAIGHT, 
MABTIN.  VANN,  and  LANDON.  JJ..  concur. 

Order  affirmed. 


(US  N.  T.  80 
MOONET  V.  BTBNE  et  al. 

(Conrt  of  Appeals  of  New  Twk.   May  1,  1900.) 

MORTGAGES— DEED— ABSOLCTB  IN  FORM— RE- 
DEMPTION—BONA  FIDE  PURCHASER— LANDS 
-SUBSTITUTION  OF  VALUE— LIMITATION. 

1.  Plalntift  executed  to  a  creditor  a  deed,  ab- 
solute on  Its  face,  to  lands  worth  three  times  her 
debt,  and  received  back  a  defeasance  of  even 
date,  wherebjy  the  credits  agreed  to  release 
plaintifC  of  aU  personal  liability  on  a  previoas 
mortgage,  and  to  reeonvey  on  payment  ot  the 
debt  within  one  year.  Held,  that  the  tranaac- 
tloD  was  not  a  conditional  sale,  but  a  mortgage, 
from  which  plaintiS  mi^;ht  redeem, 

2.  Where  plaintiff  had  executed  to  a  credit- 
or a  deed  absolute  in  Corm  but  in  reality  a  mort- 
gage, and  the  creditor  conveyed  the  lands  to  a 
bona  fide  purchaser,  equity  will  regard  the 
value  of  such  mortgaged  land  at  the  time  of 
the  sale  as  the  land  itself,  and  enforce  plain- 
tifFs  right  to  redeem  against  the  -  creditoT's 
heirs  accordingly. 

3.  An  action  seeking  to  h^ve  the  value  of 
mortgaged  lands  sold  to  a  bona  fide  purchaser 
treated  as  the  land  itself,  and  redemption  had 
accordingly,  is  not  on  a  mtmey  demand,  and 
hence  limitations,  8|q;)Ucabte  uiereto  an  no 
bar  to  such  action. 

Appeal  from  supreme  court  appellate  divi- 
sion. Second  department 
Action  by  Mary  J.  Mooney  against  Anasta- 
i  jia  Byrne  and  others.  From  a  Judgment  of 
the  appellate  division  In  favor  of  defendants 
(44  N.  Y.  Snpp.  im),  plaloUCr  appeals.  Re- 
versed. 

WilUam  B.  Maddox,  for  appellant  John 
M.  Shedd  and  William  F.  Dimnlng,  for  re- 
spondents. 

YANN,  J.  The  case  made  by  the  comidaint 
was  that  of  a  mortgagor  with  a  right  to  re* 
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d«em  from:  a  moi^^ree  or  his  deviseee  In 
poBsesalon.  The  dafandants  denied  that  tbere 
was  any  mortgage,  alleged  an  absolute  con- 
veyance from-  the  plaintiff  to  one  Owen 
Byrne,  and  a  subaequent  conveyance  from 
the  latter  to  a  bona  fide  pnrchaser.  They 
also  pleaded  the  statate  of  limitations,  and 
Bpeclfled  the  period  of  six  and  ten  years  as 
the  limit  exceeded  by  the  plaintiff  in  bringing 
her  actitm.  The  facts  agreed  upon  by  the 
parties  and  admitted  by  the  pleadings  are  In 
Bulwtance  as  follows:  On  the  14tfa  of  Au- 
gust, 1S78,  the  plaintiff  owned  and  was  in 
possession  of  a  parcel  of  land  in  the  city  ot 
New  York  worth  910,000  add  npward,  and  at 
the  same  time  she  was  'indebted  to  Owen 
Byrne  In  the  sum  ot  about  $3,000,  secured 
by  three  mortgage  on  said  premises,  which 
were  under  process  of  foreclosure.  In  ordw 
to  secure  the  payment  of  this  indebtedness 
she  conveyed  the  land  to  said  Byrne  at  his 
request  by  a  deed  dated  on  the  day  last 
named  and  dn^  recorded.-  "The  said  deed 
was  given  as  security,"  and  for  no  other  pur- 
pose. It  contained  full  covenants,  subject  to 
said  mortgages,  which,  as  it  was  declared, 
"Shan  not  merge  In  the  fee,  but  shall  remain 
valid  and  subsisting  Hens."  Bald  Byrne  at  the 
same  time  gave  back  a  defeasance  of  even 
date,  whereby  he  agreed  to  reconv^  to  the 
plaintiff  upon  the  payment  to  blm,  within  one 
year,  of  said  indebtedness,  certain  advances 
which  he  agreed  to  make  for  h»  btoeflt,  and 
the  costs  of  the  foredosure  proceedings.  It  was 
stipulated  that  she  should  be  reeved  from 
personal  liability  on  the  bonds,  and  that  no 
Judgment  for  deOdency  should  "be  claimed 
or  ^tered  agaipst  her  In  any  action  that 
may  be  taken  upon  said  bonds  or  mortgages, 
so  long  as  she  and  all  pers^ms  dalmlng  under 
her  shall  not  dispute  or  contest  the  tJtle  of 
the"  said  Byrne  "or  his  assigns  to  said  mort- 
gaged premises,  or  the  amounts  due  him  on 
said  mortgages.  *  *  *"  Said  Instrument 
also  provided  "that,  as  to  the  agreement  by 
the"  said  Byrne  "to  reconvey  said  premises, 
time  Is  of  the  essrace  thereof,  and,  further, 
that  this  instrument  shall  not  be  recorded  by 
or  on  behalf  of  the"  plaintiff,  "and  that  for 
a  violation  of  this  provision,  this  agreement, 
so  far  as  the  same  provides  for  such  recon- 
veyance, shall  thereupon  become  utterly  null 
and  void."  The  defeasance  was  never  re- 
corded. Said  Byrne  at  race  took  possession 
ot  the  premises,  and  remained  In  possession 
thereof  mitU  the  38th  at  Jmie,  1881,  when  he 
conveyed  to  one  Walker  by  a  deed  duly  re- 
corded, but  "said  conveyance  was  made  with- 
out tiie  c<Hisent  of  the  plaintiff,  who  had  no 
knowledge  of  It  until  this  actltm  was  begun" 
on  the  7th  of  March,  1805.  Said  Byrne  died 
on  the  11th  of  January,  1880,  leaving  a  will 
by  which  he  gave  all  his  property,  real  and 
personal,  to  the  defendants.  BUs  executor 
accounted,  and  has  been  discharged,  and  the 
property  of  the  testator  has  been  delivered 
to  the  defendants.  The  plaintiff  claimed  that 
the  rents  and  profits  of  the  premises  received 


by  Byrne  amounted  to  more  than  the  prin- 
cipal and  Interest  of  the  debt  secured.  She 
alleged  In  her  complaint  that.  If  Byrne  bad 
conveyed  the  premises  to  any  one,  such  con- 
veyance was  made  without  her  knowledge  or 
consent.  She  demanded  an  accounting  as 
to  the  amount  due  from  her,  and  that  she 
might  "be  at  liberty  to  redeem  said  mort- 
gaged premises  upon  payment  of  whatever 
may  upon  such  accounting  be  found  due, 
which  this  plaintiff  hereby  offers  to  pay."  axid 
that  the  defendants  be  compelled  to  convey 
said  premises  to  her.  She  also  demanded 
alternative  and  general  rdlef.  Said  Walker, 
who  still  owns  the  premises,  was  nfit  made  a 
party  to  tlw  action.  The  trial  judge  dis- 
missed the  complaint  upon  the  gromid  that 
"the  statute  of  limitations  is  a  conclusive  de- 
fense," and  the  appellate  division  affirmed, 
on  an  opinltm  rendered  in  overruling  a  de- 
mmTer  to  the  answer,  when  the  case  vras  in 
the  First  department  16  App.  Div.  624.  44 
N.  Y.  Sopp.  1124;  and  1  App.  Dlv.  316,  87  N. 
r.  Supp.  388. 

The  facts  agreed  upon  show  that  there  was 
a  mortgage;  for  a  deed,  although  absolute 
on  Its  face,  when  given  as  security  only,  is 
a  mortgage  by  operation  of  law.  Kom  t. 
Keteltas,  46  N.  Y.  60&;  Meehan  v.  Forrester, 
52  K.  Y.  277;  OdeU  v.  Montross,  68  N.  Y.  499; 
Barry  v.  Insurance  Co.,  110  N.  Y.  1,  6,  17  N. 
£.  406;  Kraemer  v.  Adelsberger,  122  N.  T. 
467,  25  N.  m  858;  Macanley  v.  Smitli,  182 
N.  Y.  S24,  30  N.  B.  997^  15  Am.  ft  Eng.  Bnc 
Law.  791;  1  Rev.  St  p.  766.  S  8;  Laws  1896,  & 
547,  §  268.  WbUe  there  was  no  covenant  to 
pay  the  debt,  none  was  needed,  for  the  pnq»- 
erty  was  worth  much  more  than  the  amount 
of  the  Indebtedness,  and  the  mor^agee  could 
safely  confine  his  remedy  to  the  land.  1  Rev. 
St  p.  788.  The  absence  of  nub  a  covenant 
the  condltioilat  release  of  any  Claim  for  de> 
fldencT,  and  the  agreemoit  not  to  record  tbe 
defeasance,  are  of  no  Importance,  In  yiew  of 
the  express  admission  that  the  deed  was  giv- 
en as  security.  The  deed  and  dtfeasance 
were  OTOcuted  at  the  same  time,  and.  as  the 
latter  In  express  t«ms  refers  to  the  former, 
they  must  be  cmutcned  the  same  as  If  botb 
were  embodied  In  a  sb^e  Instrnmait  Warn 
read  ti^her  In  the  light  (tf  the  admission 
that  the  object  was  to  secure  a  debt,  It  is 
clear  that  the  transaction  was  not  a  oondl* 
tlonal  sale,  and  that  the  covenant  maUi^ 
time  tile  essence  of  the  contract  to  reoonrey 
bas  no  more  efCect  than  If  It  occurred  In  Oao 
deftosance  clause  of  an  (ffdlnaiy  mwtgage. 
An  Instrument  executed  simply  as  secnri^ 
cannot  be  turned  Into  a  conditional  sale  by 
the  form  of  a  coveiunt  to  reconvey,  and,  vw&k 
U  there  was  a  doubt  as  to  the  meaning,  the 
contract  would  be  regarded  as  a  nunisage, 
so  as  to  avoid  a  forfdtnr^  wtaldi  the  lav 
abhors.  Matthews  v.  Sheehan,  69  N.  Y.  585. 
As  was  said  by  the  supreme  court  the 
imited  States:  "It  Is  an  estabUshed  doctrine 
that  a  court  of  equity  wHI  treat  a  deed  abso- 
lute In  form  as  a  mortgage  when  It  Is  en- 
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cuted  as  wcmitr  for  &  loan  of  moneys  Tbat 
court  looks  bSTond  the  terms  of  the  Instni- 
ment  to  the  real  tzsnsaction,  and  Triien  It  Is 
shown  to  be  one  of  aeeutlty,  and  not  of  sale. 
It  will  give  effect  to  the  actual  contract  of  the 
parties.  *  *  *  It  la  also  an  eatabUahed 
doctrine  that  an  equity  of  redemption  la  In- 
leparably  connected  with  a  mortgage;  that 
is  to  aay,  so  long  as  the  Instmment  la  one  of 
aecmlty.the  borrower  has,  In  a  court  of  equity, 
a  right  to  redeem  the  property  upon  payment 
of  the  loan.  Thla  right  cannot  be  waived  or 
abandoned  by  any  stipulation  of  tiie  parties 
made  at  the  time,  even  if  embodied  In  tbe 
mortgac&  Tbla'li  a  doctrine  from  whldi  a 
court  of  eqidty  never  deTlates."  Feogh  t. 
Darts,  96  U.  8.  382.  388,  24  L.  Bd.  775.  Tbe 
rl^t  to  redeem  la  an  eesentlal  part  of  a 
mortgi^  read  la  by  the  law,  if  not  Inserted 
b7  the  parties.  Although  many  attempts 
have  been  made,  no  fmn  of  covenant  has 
yet  been  devised  that  wUL  cut  off  tbe  right  of 
a  mortgagor  to  redeem,  even  after  the  law 
day  has  long  passed  by.  Clai^  v.  Henry,  2 
Cow.  321,  8S1;  Jones,  Mortg.  I  1088.  Even 
an  express  stipulation  not  to  redeem  does  not 
prevent  redemption,  because  the  right  Is  cre- 
ated by  law.  For  the  aame  reason  an  ex- 
press power  to  aell  at  private  sale  after  de- 
fault Is  of  no  effect  "If."  said  Chancellor 
Kent,  "m  freehold  estate  be  held  by  way  of 
mntgage  for  a  debt,  then  it. may  be  laid 
down  as  an  invariable  rule  tbat  the  creditor 
must  first  obtain  a  decree  for  a  sale  under  a 
bill  of  foreclOBure.  There  never  was  an  In* 
atance  In  which  the  creditor,  holding  land  In 
ide^e,  was  allowed  to  sell  at  hia  own  will 
and  pleaaore.  It  would  open  tbe  door  to  the 
most  shameful  imposition  and  abuse."  Hart 
T.  Ten  IGyck,  2  Johns.  Oh.  62.  100.  Tbe  ut- 
most effect  claimed  for  the  provision  that  the 
defeasance  was  not  to  be  recorded.  Is  that 
it  was  a  consent  to  a  private  sale  after  de- 
fault. As  was  well  said  by  a  recent  writer: 
"If  the  Instmment  is  in  its  essence  a  mort- 
gage, the  parties  cannot  by  any  stipulation, 
however  express  and  i>osltive,  render  It  any- 
thing but  a  mortgage,  or  deprive  it  of  the 
essential  attributes  belonging  to  a  mortgage 
in  equity.  The  debtor  or  mortgagor  cannot, 
in  the  inception  of  the  Instrument,  as  a  part 
of  or  collateral  to  Its  execution.  In  any  man- 
ner deprive  himself  of  his  equitable  right  to 
come  in  after  a  default  in  paying  the  money  at 
the  stipulated  time,  and  to  pay  the  debt  and 
interest,  and  thereby  to  redeem  tbe  laud  from 
the  Hen  and  incumbrance  of  the  mortgage. 
Tbe  equitable  right  of  redemption  after  a 
default  Is  preserved,  remains  In  full  force, 
and  win  be  protected  and  enforced  by  a  court 
ot  equity,  no  matter  what  stipulations  the 
parties  may  hare  made  In  the  original  trans- 
actlcHi  purporting  to  cut  oS  this  right."  3 
Pom.  Bq.  Jur.  S  1193.  So  Mr.  Thomas  says 
that  "It  was  a  bold,  but  necessary,  decision 
of  equity  that  a  debtor  could  not,  even  by  the 
most  aolemn  engagements  entered  into  at  tbe 
Ume  of  the  loan,  preclude  himself  from  hia 


right  to  redeem."  Thorn. '  Mor^.  |  9.  To 
prevent  undue  advantage  throui^  inadequacy 
of  con^deratlon,  either  with  or  wiUumt  an 
an  opportunity  to  repurchase,  the  courts  are 
steadfast  In  holding  that  a  conveyance,  wliat- 
ever  Ito  form.  If  In  fact  given  to  secure  a 
debt,  Is  neither  an  abaolute  nor  a  conditional 
safe,  bat  a  mortgage,  and  that  the-  grantor 
and  grantee  have  merely  the  rl^ts,  and  are 
subject  only  to  the  obUgati<HiB,  of  mortgagor 
and  mortgagee.  Lawrence  v.  Trust  Co^,  18 
X  Y.  200. 

In  the  case  before  us  there  was  no  purchase 
of  tbe  land  by  Owen  Byrne,  tor  the  exlst- 
tog  relation  of  debtor  and  creator  between 
himself  and  Uie  plalntUF  was  not  ended,  but 
was  continued  by  a  cwtnLct  Intended  to  se- 
cure the  old  debt  togeUier  with  some  ftirther 
advances  He  had  a  lien  on,  but  no  estate 
In,  tbe  land.  Thorn  v.  Sntherland.  123  27.  T. 
236,  26  K.  E.  362;  HubbeU  T.  Btonlaon.  53 
N.  Y.  226.  228.  She  had  the  right  to  redeem, 
and  he  tbe  right  to  hold  the  land  until  she 
redemed,  or  her  right  of  xedempUon  was  cut 
off  by  the  Judgment  of  a  court  of  competent 
Jurisdiction.  The  continued  existence  of  tbe 
debt  Is  the  birthmark  of  a  mortgage,  and  ttiat 
Is  inv<rfved  la  the  cobceatf  on  that  the  land 
was  conveyed  as  security.  The  passing  of 
the  law  day  did  not  extlDgulah  her  right,  for 
"once  a  mortgage  always  a  mortgage"  to  a 
maxim  so  sound  and  ancient  as  to  be  a  rule 
of  pnvorty.  As  the  deed  inu  a  mortgage 
when  given.  It  did  not  cease  to  be  a  mortgage 
after  the  period  of  redemption  had  expired. 
In  Macaoley  v.  Smith,  supra.  It  was  held  that 
the  surretider  ot  possession  1^  the  grantor  to 
the  grantee  after  the  debt  became  due  did 
not  prevmt  the  levy  of  an  attachment,  Is- 
sued In  behalf  of  credltns  of  tbe  former,  iqKin 
lands  conveyed  to  the  latter  as  security. 
The  plaintiff,  therefore,  is  a  mortgagor,  whose 
right  to  redeem  from  the  mortgagee  in  pos- 
sessicm  has  not  been  cnt  off  nor  cut  down 
by  any  act  or  omission  on  her  part  As  tbe 
defendants  stand  In  the  shoes  of  Owen  Byrae, 
with  no  rights  except  by  way  of  gift  under  his 
will,  the  case  Is  the  same  in  principle  as  If 
he  were  living  and  tbe  sole  defendant  After 
the  plaintiff  had  established  her  right  to  re- 
deem, as  to  him,  what  aj»wer  could  be  make 
thereto?  Would  It  be  an  answer  for  bim  to 
say,  "I  have  conveyed  the  lands  away,  and 
therefore  you  cannot  redeem"?  While  this 
would  be  a  eonclnalve  answer  In  behalf  of 
Walker,  the  present  owner  of  the  land.  If 
he  had  been  made  a  party,  and  the  right  to 
redeem  bad  been  asserted  against  him,  can. 
Owen  Byrne  or  his  devisees  say  that  1^  his 
wrongful  act  In  conveyli^  the' land,- he  de- 
prived the  plaintiff  of  the  right  to  redeem  in 
any  form,  and  confined  her  to  an  action  for 
the  moneys  received  on  the  aale,  to  which  tbe 
statute  of  limitations  would  be  a  bar?  Can 
a  mortgagee,  by  bis  own  act  without  a  Ju- 
dicial sale  or  the  consent  of  tbe  mor^gor, 
destroy  the  right  to  redeem,  which  Is  so  care- 
fully guarded  by  the  courts?  Tbe  mortgagee 
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could  not,  by  selling  the  mortgaged  piemlses, 
change  the  rigbts  of  the  plaintiff  aa  against 
himself.  Aa  to  him,  she  still  has  the  right  to 
redeem;  for  by  his  act,  without  her  knowl- 
edge or  consent,  he  could  not  annul  his  coT- 
enant  to  reconrey.  That  covenant  is  still  in 
force,  and  the  plaintiff  may  compel  Its  per- 
formance, so  far  as  the  rights  of  third  par- 
ties acquired  under  the  recording  act  will 
permit.  As  Owen  Byrne  conveyed  to  a  bona 
fide  purchaser,  the  plahitlff  cannot  follow  the 
land  as  such;  but  she  is  not  prevented  by 
that  wrongful  act  from  any  form  of  redemp- 
tion now  practicable.  No  act  of  bis  could  ut- 
terly destroy  her  cause  of  action  to  redeem. 
He  might  affect  its  value,  but  he  coold  not 
take  its  life.  As  a  snbstitute  for  a  decree  re- 
quiring him  to  repurchase  the  land  and  con- 
vey it  to  her,  which  might  be  impossible,  and 
would  be  apt  to  involve  hardship,  she  may 
treat  the  value  of  the  land,  measured  in  money 
presumed  to  be  in  his  bands  when  her  right 
to  redeem  was  established,  as  land,  and  en- 
force the  right  of  redemption  accordingly. 
Unless  we  virtually  sanction  his  wrongdoing 
by  permitting  him  to  defeat  her  right  of  re- 
demption absolutely  by  his  own  act,  upon 
showing  a  right  to  redeem,  ^e  must  be  per- 
mitted to  make  the  best  redemption  possible 
as  against  hlin.  Because  he  has  put  It  out 
of  his  power  to  render  to  her  aU  she  Is  enti* 
tied  to,  he  cannot  refuse  to  make  the  nearest 
■  approach  to  it  that  Is  left.  A  court  of  equity, 
in  order  to  bring  about  an  equitable  result, 
disregards  forms,  and  treats  money  as  land 
and  land  as  money,  when  required  to  prevent 
Injustice.  A  mortgagee  In  possession  under 
a  recorded  deed  absolute  on  Its  face,  with 
an  unrecorded  defeasance,  caimot  sell  the  land 
and  claim  tbat  the  purcliase  price  is  money, 
as  against  one  who  has  an  equitable  right  to 
Insist  that  In  legal  effect  it  is  land.  .As  the 
plaintiff  established  a  right  to  redeem,  Owen 
Byrne  and  his  devisees  cannot  complain  if, 
in  working  out  the  relief  required  by  the  vio- 
lation of  bis  covenant,  the  court  does  the  best 
it  can  to  right  the  wrong  by  treating  the 
money  as  land.  In  order  to  prevent  him  from 
making  a  profit  out  of  his  wrong,  the  law 
raises  the  presumption  that  he  now  has  the 
full  value  of  the  land  as  a  separate  fund  in 
his  hands,  and,  treating  it  as  land,  allows 
the  plaintiff  to  redeem,  the  same  as  If  it 
were  in  fact  land.  As  against  the  wrong- 
doer and  bis  estate,  it  will  exert  all  its  power 
to  make  the  plaintiff  whole,  paying  due  regard 
to  equities  arising  through  Improvements  upon 
the  land,  so  as  not  to  give  her  more  than  she 
is  equitably  entitled  to.  Thns,  fn  Meehan 
V.  Forrester,  supra,  the  court  through  Bapallo, 
J.  said;  "The  sale  was  shown  to  have  been 
made  without  the  consent  of  Meehan,  and  in 
violation  of  his  rights,  and  ft  does  not  appear 
that  the  plaintiff  ever  bad  notice  of  It.  He 
was  not  bound  by  such  a  sole.  He  was  enti- 
tled to  bis  land,  on  payment  of  the  amount 
due  to  Bertine  or  his  representatives.  If 
Bertine,  by  reastm  of  his  own  wrongful  act, 


had  deprived  himself  of  the  ability  to  te- 
store  the  land,  to  which  the  plaintiff  Is  equita- 
bly entitled,  be  or  his  representatives  were 
bound  to  account  to  the  plaintiff,  at  hts  elec- 
tion, either  for  the  proceeds  of  sale  of  the  land, 
or  its  value  at  the  time  when  the  plalntiCTs 
right  to  such  reparatim  was  established. 
Hart  V.  Ten  Eyck,  2  Johns.  Ch,  117;  Pea- 
body  V.  Tarbell,  2  Gush.  227,  233;  May  t. 
Le  Claire,  11  WaU.  236,  237,  20  L.  Ed.,  50." 
In  that  case,  as  In  this,  the  only  cause  of  ac- 
tion alleged  or  proved  was  the  right  to  re- 
deem; but,  as  the  premises  had  beoi  wroog- 
fully  conveyed;  the  plaintiff,  upon  estabUah- 
fng  such  right,  was  awarded  compensation  on 
the  basis  of  value  at  the  time  of  the  trlaL 
Compensation  was  allowed  as  an  equitable 
substitute  for  actual  redemptlcoL  In  other 
words,  the  land  which  should  have  been  con- 
veyed was  appraised  by  the  court,  and  the  de- 
fendant compelled  to  restore  the  amount  of 
the  appraisal,  as  the  only  method  of  redemp- 
tion possible.  The  form  of  relief  granted  was 
a  money  judgment,  but  that  was  possible  only 
because  a  right  to  redeem  had  been  establish- 
ed, for  without  that  right  the  relief  would  be 
limited  to  the  proceeds  of  the  sale.  Bally  v. 
Hornthal,  154  N.  T.  048,  661.  40  N.  Bl  56. 
So  in  the  case  at  bar,  the  plaintiff  established 
the  same  right,  but  the  defendant  showed 
tbat  he  had  placed  it  beyond  his  power  to  re- 
convey.  Thereupon,  In  rebuttal,  and  not  as 
a  part  of  her  cause  of  action,  the  plaintiff  had 
the  right  to  prove  the  present  value  of  the 
land,  so  as  to  follow  the  money  presumed  to 
be  in  the  defendant's  hands,  and  redeem  that 
which  he  had  wrongfully  substituted  for  the 
land,  the  same  as  If  It  were  in  fact  land. 

Guided  by  the  cardinal  prlndple  that  the 
wrongdoer  shall  make  nothing  from  bis 
wrong,  equity  so  molds  and  applies  Its  plas- 
tic remedies  as  to  force  from  him  the  most 
complete  restitution  which  his  wrongfnl  act 
will  permit.  May  v,  Le  Claire.  11  Wall.  217. 
20  L.  Ed.  50;  Van  Dusen  v.  WorreU.  4  Abb. 
Dec.  473;  Miller  v.  McGuckin,  15  Abb.  N.  C. 
204;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62,  108; 
Enos  V.  Sutherland,  11  Mich.  538,  542;  Budd 
V.  Van  Orden.  83  N.  J.  Eq.  143;  s.  c.  Id.  564. 
When  he  cannot  restore  the  land.  It  will  com- 
pel him  to  restore  that  which  stands  in  bis 
hands  for  the  land,  and  will  not  permit  him 
to  assert  that  it  is  not  land,  when  the  as- 
sertion would  be  profitable  to  himself,  bnt 
unjust  to  the  one  whom  h6  wronged.  He 
cannot  escape  by  offering  to  pay  what  he  re- 
ceived on  selling  the  lands,  but  must  pay  the 
value  at  the  time  of  the  trial.  He  cannot 
cut  off  the  right  of  redemption,  and  convert 
it  into  a  personal  liability;  for  he  is  still  a 
mortgagee,  and  subject,  as  such,  to  the  mort- 
gagor's rights.  The  fact  that  the  injured 
mortgagor  need  not  take  the  proceeds  of  the 
sale,  but  may  Insist  on  the  proved  value  of 
the  land,  as  well  as  the  pleadings  and  iH*oofs, 
shows  that  this  is  a  pure  action  to  redeem, 
and  must  be  so  regarded  for  all  purposes.  In- 
cluding the  defense  of  the  statute  of  Umlta- 
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dons.  Wbne  the  mortgagor  1b  helpless  as 
againit  lila  grantee  sbe  Is  not  helpless  as 
agminat  him. 

The  defendants  Insist  that,  as  19ie  plaintiff 
can  only  recover  a  money  judgment,  the  cause 
ct  acticm  Is  In  the  nature  of  an  accounting 
for  money  bad  and  received,  and  hence  that 
the  6-year,  or  at  most  the  10-year,  statute  of 
limitations  Is  a  bar.  This  Is  not  an  action, 
however,  to  recovei?  money,  but  to  redeem 
land  from  a  mortgage,  and  but  for  the  miscon- 
duct of  the  defendant  would  have  resulted 
slmi^  In  a  Judgment  ot  redemption,  with  an 
aecoontlng  for  the  rents  and  profits  of  the 
land,  after  payment  of  the  debt  by  the  plain- 
tiff, according  to  her  demand  and  offer  be- 
fore the  commencement  of  the  action.  The 
period  of  llmitatJon  provided  by  the  Code, 
within  which  an  action  to  redeem  from  a 
mortgage  may  be  maintained,  Is  20  years  aft- 
er breach  of  the  condition  or  the  nonfulfill- 
ment of  the  covenant  therein  contained.  Code 
C^T.  Proc.  §  379.  So  far  as  the  defendants 
are  concerned,  the  plaintiff  had  a  right  to 
redeem.  She  brought  her  action  to  redeem, 
and  established  it  by  evidence,  and  was  en- 
titled to  judgment  accordingly;  but  as  that 
judgment  would  be  ineffectual,  because  the 
mortgagee  had  sold  the  land,  equity  will  sim- 
ply vary  Its  relief  from  a  judgment  of  re- 
demption In  land  to  a  judgment  of  redemp- 
tion In  money  representing  the  land.  If  the 
plaintiff  had  not  elected  to  redeem,  but  to 
sue  for  money  had  and  received  to  her  use, 
the  case  of  Mills  v.  MlUs,  116  K.  Y.  80,  21 
X.  £.  714,  relied  upon  by  the  defendants, 
might  be  an  authority.  In  that  case,  how- 
t'ver,  as  was  stated  by  tills  court,  "all  the 
relief  asked  for  In  the  complaint  Is  an  ac- 
t-ountlng,  and  a  judgment  for  a  sum  of  mon- 
ey, and  no  other  relief  was  needed  or  possible 
upon  the  facts  established.  This  was  in  no 
sense  an  action  to  redeem,  as  there  was  no 
mortgage,  and  nothing  to  redeem."  The  re- 
lief demanded,  as  appears  from  the  appeal 
took  on  file  in  this  court,  was  simply  a  judg- 
ment "for  all  moneys  received  by"  the  de- 
fendant. No  claim  was  made  that  the  two 
transactions,  which  were  4  years  apart,  con- 
stituted a  mortgage,  or  that  there  was  ever 
a  right  to  redeem.  The  theory  of  the  action 
was  that  the  defendant  lawfully  BfAd  the  land, 
and  should  account  for  the  proceeds,  after  de- 
ducting his  own  claim.  Thus  the  court  said: 
"Absolute  title  to  the  lands  was  vested  In 
the  defendant,  evidently  with  the  Intention 
that  he  might  sell  them  and  reimburse  him- 
self, and  pay  over  any  surplus  to  his  brother." 
The  fundamental  fact  that  tlie  defendant  sold 
without  right  was  'wanting  in  that  case,  and 
hence  the  principle  which  Is  the  basis  of  our 
lodgment  could  not  be  applied.  It  is  the 
wtoogful  conveyance  by  the  mortgagee  in 
potsesslon,  nnder  a  deed  absolute  on  Its  face, 
tbtt  enables  a  court  of  equity  to  hold  onto  the 


case  after  ordinary  redemption  tu>s  been 
shown  to  be  impossible,  and  to  allow  8.ich  a 
redemption  against  the  wrongdoer  as  will 
prevent  him  from  gaining  by  his  wrong,  and 
will  give  the  plaintiff  her  due  as  nearly  as 
may  be.  The  judgment  appealed  from  should 
be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  event 

PABKBR.  a  J.,  and  BARTLETT,  BIAB- 
TIN.  and  WBBNSB,  JJ.,  concur.  GRAY, 
not  voting.   GTJLIiEN,  J.,  not  sitting. 

Judgment  xerersed,  etc. 

(US  N.  T.  HQ 

PEOPI^  T.  FERRABO. 

(Conrt  of  Appeals  of  New  York.  May  1,  1900.) 

ATTORNBT  AND  CLIENT— APPOINTMKNT  BT 
COURT— COMPBNSATION. 

Code  Cr.  Proc.  S  308,  providing  that  defend- 
ant's counsel,  appointed  by  the  court,  where 
the  offense  is  panlshable  death,  shall  be  al- 
lowed bis  expenses  and  a  reasonable  compensa- 
tion, not  exceeding  $500,  to  be  paid  by  the 
county  in  wbich  the  indictment  was  found,  au- 
thorizes the  allowance  of  the  sum  of  tSOO  for  the 
trial  in  the  trial  court,  and  a  second  allowance 
of  the  same  amount  f<»  trial  In  the  court  of 
appeals. 

Antonio  Ferraro  was  cxinTlcted  o£  murder, 
and  on  appeal  his  coansel  was  allowed  tees 
for  his  defense.  Motion  by  the  comptroller  to 

set  aside  the  allowance.  Denied. 

John  Whalen,  Corp.  Counsel,  and  George 
Landon,  for  the  motion.  Hugo  Hlrsch,  op- 
posed. 

PER  OURIAM.  The  defendant  appealed 
to  this  court  from  a  judgment  of  death  pro- 
nounced against  bim  by  the  county  court  of 
Kings  county,  and,  after  deciding  the  appeal, 
we  made  an  order  aUowlng  his  counsel  com- 
pensation for  his  services  In  prosecuting  said 
appeal.  In  addition  to  the  sum  incurred  by 
him  for  disbursements.  The  comptroller  now 
moves  to  amend  the  order  by  striking  there- 
from the  amount  allowed  for  compensation, 
upon  the  ground  ttiat  the  allowance  of  the 
sum  of  $500  to  counsel  by  the  trial  court  for 
services  In  defending  the  accused  at  the  trial 
exhausted  the  amount  that  can  be  allowed, 
under  the  statute,  for  services  upon  both  the 
trial  and  the  appeal.  Code  Cr.  Proc.  §  308. 
We  have  repeatedly  held  that  said  section, 
when  construed  In  the  light  of  the  several 
progressive  changes  made  by  the  legislature, 
means  that  the  limitation  Imposed  by  the 
words  "not  exceeding  the  sum  of  five  hun- 
dred dollars"  applies  to  the  trial  court  and  to 
the  appellate  court  separately,  and  not  col- 
lectively. Laws  1881,  c.  442,  §  308;  Laws 
1803,  c.  521.  S  1;  Laws  1895.  c.  725,  8  1;  Laws 
1897,  c.  427.  5  1;  People  v.  Barone.  IGl  X.  Y. 
475,  477,  55  N.  E.  1091.  The  motion  should 
be  denied,  with  flO  costo.  Motion  denied. 
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8MAIJ30N11I  T.  PKESTDENT,  ETa.  OP  Df- 

SUaANGS)  CO.  OF  NORTH  AMERICA. 

OF  PHXLADELFHU,  PA. 

tCourt  ot  Appeal!  of  New  Tork.   May  t  1900.) 

IHSURANCB— PROOrS  OF  LOSS— WAIVER- 
AGENT'S  AUTHORITY.  . 

A  fire  hiBuntnce  compaDy's  agent,  vlth 
fall  power  to  adjust  and  pay  all  diJiiu  ae&inst 
the  cpmpanr,  had  authority  to  waire  proTialons 
In  the  policy  reqalring  service  of  prpofa  of  loss 
and  .appoiDtmeot  of  appraisers. 

Appeal  from  supreme  court  appellate  divi- 
sion. Third  department. 

Action  b7  Ap:ieUa  C.  Smaldone  Bgalnst  the 
president  and  directors  of  the  Insurance  Com- 
paa7  of  North  America,  of  Philadelphia,  Pa. 
Prom  a  Judgment  of  the  at^ellate  dlrlslon 
(48  N.  Y.  Snpp.  1115)  afflnning  a  ;ladsment  in 
favor  of  plaintiff,  defendant  appeals.  At- 
firmed. 

Samuel  B.  Hatt  tor  appellant  Z.  F.  Ham- 
ilton, for  respondent 

(MULLEN,  J.  The  action  Is  brought  on  f. 
standard  Are  Insurance  poUcf,  and  the  onljr 
question  raised  on  this  appeal  la  as  to  the 
power  of  an  agent  sent  by  the  defendant  to 
adjust  the  toss  to  waive  the  provision  of  the 
policy  requiring  the  service  of  proofs  of  loss. 
This  agent  was  not  only  authorized  to  adjust 
the  amount  of  the  loss,  but,  as  appears  by  bla 
own  teetlmony,  was  empowered  to  negotiate 
any  settlement  of  the  claim  of  the  insured  on 
the  jfoikj,  and  to  pay  and  discbarge  such 
claim.  Shortly  after  the  occurrence  of  the 
fire,  and  before  the  expiration  of  the  time 
within  which  It  was  necessary  to  serve  the 
proofs  of  loss,  the  agent  in  his  negotiations 
with  the  plaintiff's  assignor  and  bU  attorney, 
absolutely  repudiated  any  liability  on  the  part 
of  the  defendant  claiming  that  the  premises 
Insured  were  vacant  In  cwtraYentkm  of  the 
terms  of  the  policy,  though  be  seems  to  have 
been  willing  to  have  settled  wlOi  the  insured 
If  be  could  do«o  for  a  sufficiently  small  sum. 
The  parties  could  not  agree  on  the  amount 
to  be  paid,  when,  as  testified  by  the  plain- 
flff'a  witnesses  and  aa  found  by  the  Jury,  the 
agent  told  the  attorney  for  the  Insured  that 
he  did  not  want  him  to  file  proofs  of  loss  or 
hare  appr^sen  appointed,  but  that  be  might 
"go  on  and  sue  aa  aoon  aa  you  wish  to."  The 
dcfoidant  requested  the  oomt  to  instruct  the 
Jury  that  the  agent  had  no  power  to  waive 
the  requirement  for  service  of  the  proofs  of 
loss  unless  It  was  Indorsed  upon  the  policy. 
Tbla  request  was  refused,  and  the  court 
charged  the  Jury  that  If  the  agenf  waived 
the  service  of  the  proofs  of  loss  and  the  ap- 
pointment of  appraisers,  his  act  bound  the  de- 
fendant 

We  think  that  tills  ruUng  of  the  trial  court 
was  correct  It  Is  not  necessary  to  review  the 
many  cases  to  be  found  In  this  state  on  the 
power  of  agents  to  waive  the  conditions  or 
requbmrients  of  Insurance  policies.  There  is 
DO  necessaij  Inconsistency  in  the  decisions  of 


this  court  on  the  nt^eet  -  Tbe  determination 
ot  the  question  depends  on  tbe  rank  and 
authority  of  the  agent  and  the  subject-mat- 
ter with  reference  to  which  he  assumes  to  act 
We  have  recently  held  (Hidca  T.Asanrance  Co., 
1C2  N.  Y.  2S1,  as  N.  B.  743)  that  a  tocal  agent 
authwlsed  to  Issue  polldes  could  not  by  tH9 
declarations  or  acts,  waive  the  provision  oi  a 
policy  that  prooti  oC  loss  must  be  furnished. 
The  ag«it  In  this  eum,  bowerer.  was  not  a 
local  agent  but  was  vested  wltb  plenary  pow- 
ers to  adjust  the  defendant's  llablli^  and 
pay  any  claim  that  might  be  made  against  It 
As  to  the  matter  in  hand,  he  was  a  general 
agent  not  a  special  agent  or  one  with  linn 
Ited  authority,  and  oould  do  whatever  tlw 
company  Itself  ml^t  do.  It  Is  unquestion- 
able that  he  could  have  paUl  the  loss  without 
the  production  of  any  j^oofs  of  Iossl  Bquat 
ly,  be  could  r^^late  all  Uabtlity  on  the  part 
of  the  defendant  and  waive  the  proofs  ot  loss 
or  appointment  of  appraise*.  Tbe  question 
aeems  settled  by  the  late  decision  of  this 
court  In  Sergent  r.  Insurance  Oo.,  ICS  N.  T. 
840.  355,  40  N.  B.  037,  where  It  Is  said, 
through  Bartlett  3n  that:  **Whll»  It  la  true 
that  the  policy  In  suit  contained  the  usual 
clause  aa  to  proofs  of  loss  being  filed  wltiiin 
sixty  days,  and  that  no  ofSLcer,  agoit  or  other 
representattve  of  the  company  should  have 
power  to  waive  any  condition  thereof,  except 
by  written  agreement  Indorsed  Aeretm,  yet  a 
partgr  to  a  contract  ctmtalnlng  such  a  provi- 
sion may.  by  conduct  estop  himself  from 
enforcing  It  against  one  who  has  acted  In  re- 
liance upon  such  conduct  He  msy  also  ba 
estopped  by  the  act  ot  an  agent  who  pos- 
sesses, or  whom  be  has  held  out  to  possess,, 
this  power  In  respect  to  the  provision,"  In 
that  ease  tti»  court  followed  Its  previous  de- 
dslott  In  Bishop  T.  Insurance  Co^  130  N.  T. 
488,  20  X.  B.  844.  The  Judgment  should  be 
affirmed,  with  costs. 

PARKER,  C.  J.,  and  6RAT,  BARTLETT, 
MARTEN,  TANN.  and  WBRNEB,  IJ^  ConcOb 

Judgment  affirmed. 


an  V-  T.  B4) 

AULTMAN  ft  TATLOB  CO.  T.  SYMB  et  at 

(Court  of  Appeals  of  New  Tork.   May  1,  1900.) 

EXECimONS— ISSUANCE— LAPSB  OF  TIUB— 
HOW  COMPUTED— VAUDITT. 

1.  Code  Civ.  Proa  {  1377,  provides  that  after 
five  years  from  the  rntry  of  final  Judgment  an 
execution  can  only  be  Issued  where  one  has 
been  issued  within  tbe  five  rears,  and  return- 
ed unsatisfied  Id  whole  or  in  part,  or  where 
leave  of  court  is  granted.  Laws  1802,  c.  677. 
aa  amended  by  Laws  1894,  c.  447,  S  27,  pro- 
vides that  the  day  from  which  any  specfSed 
number  of  days,  weeks,  or  months  of  time  is 
reckoned  shall  be  excluded.  Held,  that  the 
second  statute  has  no  antlicatlon  to  the  first 
and  hence  in  compntlng  the  five  years  thereun- 
der the  day  on  which  Judgment  was  rendered 
should  be  included.   

2.  Under  Code  Qv.  Proc.  I  1377.  providing 
that  after  five  years  from  the  entiy  of  final 
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judgment  an  execution  can  only  be  issued  where 
one  has  been  issued  witbia  the  five  years,  and 
returned  unsatisfied  in  whole  or  in  part,  or 
where  leave  of  court  is  granted,  an  execution 
issued  after  the  lapse  of  five  years,  with  no 
former  execution  to  support  it,  and  without 
leave  of  court,  is  not  void,  but  only  liable  to  be 
set  aside  on  motion. 

Appeal  from  supreme  court,  appellate  dlvi- 
tioa.  First  department. 

Actlou  by  the  Aultman  &  Taylor  Company 
against  Frederick  J.  Syme  and  another. 
From  a  Judgment  of  the  appellate  division 
reversing  a  Judgment  in  faror  of  plaintiff  (48 
N.  Y.  Supp.  231),  plaintiff  appeals.  Modified. 

William  H.  Biymyer,  for  appellantB.  Ed- 
ward F.  Brown,  for  respondent. 

WERXEB,  J.  The  plaintiff  brought  a  cred- 
itors' action  to  set  aside  an  assignment  made 
hy  the  defendant  Frederick  J.  8yme  and  his 
wife,  the  defendant  Mary  A.  Syme,  of  the  la- 
teiest  of  the  former  in  the  residuary  estate  of 
his  nncle,  David  H.  Syme.  The  court  below 
held  that  the  evidence  was  insufficient  to 
soEtain  the  conclusion  of  the  trial  court  that 
said  assignment  was  fraudulent;  also,  that 
the  execution  on  plaintiff's  original  Jadgment 
was  Issued,  without  leave,  after  the  statutory 
period  of  five  years,  and  was,  therefore,  void. 
Aa  this  view  of  the  case  left  the  plaintiff  no 
foundation  for  the  present  action,  the  com- 
plaint was  dismissed.  The  question  whether 
said  execution  was  issued  within  five  years 
from  the  recovery  of  plaintiffs  original  Judg- 
ment depends  upon  the  method  of  computing 
time  from  that  event.  If  the  day  of  tbe  re- 
«over7  of  the  Judgment  is  Included  in  the 
statutory  period,  then  tlie  execution  was  not 
issued  "within  five  years  after  the  entry  of 
Judgment";  if  that  day  is  excluded,  it  was 
issned  In  time.  Both  parties  Invoke  the  pro- 
visions of  the  statutory  construction  law  In 
aid  of  their  conflicting  contentions  upon  this 
question.  That  law  (chapter  077.  Laws  1892, 
as  amended  by  chapter  447,  Laws  1804),  so 
tar  as  applicable  here,  declares  (section  27) 
that  "the  day  from  which  any  specified  num- 
ber of  days,  weeks  or  months  of  time  is  reck- 
oned shall  be  excluded  in  making  the  reck- 
oning." No  similar  provision  is  made  for  the 
computation  of  years.  Under  section  25  of 
this  act  we  find  two  definitions  of  a  year; 
"Tbe  term  year  in  a  statute,  contract,  or  any 
public  or  private  instrument,  means  three 
hundred  and  sixty-five  days.  *  *  *  In  a 
statute,  contract  or  public  or  private  instru- 
ment, the  term  year  means  twelve  months." 
The  late  general  term  of  the  First  depart- 
ment, in  a  previous  litigation  between  the 
parties  to  this  action  (01  Hun,  6^,  36  N.  Y. 
Supp.  528).  held  that  under  this  statute  the 
rule  which  governs  days,  weeks,  and  months 
is  not  applicable  to  periods  of  years  The 
appellate  division  of  tbe  Second  department, 
in  Bank  v.  Bayles.  17  App.  Dlv.  506,  46  N.  Y. 
Supp.  305.  decided  that  the  statutory  rule  for 
reckoning  days,  weeks,  and  months  was 
equally.  appUcable  to  periods  of  years. 


In  the  effort  to  ascertain  which  of  tiiese 
two  rules  should  be  applied,  let  us  first  ex- 
amine the  question  in  the  light  of  the  statute- 
as  it  now  stands.  It  spedflcaUy  declares 
that  "the  day  from  which  any  specified  num- 
ber of  days,  weeks,  or  months  Is  reckoned 
shall  be  excluded  In  making  the  reckoning." 
The  statute  makes  no  provision  for  comput- 
ing periods  of  years.  It  is  urged  for  t^e  ap- 
pellant that  we  may  supply  by  imcdlcatlon 
the  rule  which  is  spedflcaUy  provided  for  the 
computation  of  days,  weeks,  and  months. 
Upon  this  assumption  It  is  said  tluit,  as  a 
year  Is  composed  of  12  months,  the  designa- 
tion of  "months"  among  the  periods  which 
are  within  the  rule  Is  equivalent  to  includ- 
ing "years"  as  well.  The  difficulty  with  this 
argument  lies  In  Its  hostility  to  a  fundamental 
principle  of  statutory  construction.  "Bxpres- 
Bio  unius  est  exchislo  alterlus"  applies  to  a 
case  like  this.  While  this  maxim  wlU  not 
be  permitted  to  defeat  the  obvious  legislative 
intent  where  It  conflicts  with  the  letter  of  a 
statute,  such  Intent  must,  nevertheless,  be 
discernible  in  tbe  context  of  the  statute  It- 
self. As  has  been  observed,  the  law  under 
consideration  contains  no  other  reference  to 
the  method  of  computing  time  than  that 
above  referred  to.  Had  tbe  legislature  in- 
tended to  apply  that  method  to  periods  of 
years,  it  could  have  disposed  of  tbe  whole 
subject  In  a  tingle  sentence  by  saying  that 
the  day  from  which  any  specffied  period  of 
time  Is  to  be  reckoned  shall  be  excluded  from 
the  reckoning.  But  it  did  not  say  that.  The' 
silence  of  the  statute  in  this  regard  is,  there- 
fore, significant  of  tlie  J^slative  intent  to 
exclude  from  its  operation  other  periods  than 
those  enumerated.  We  do  not  think  that  this, 
rule  of  statutory  construction  is  rendered  In- 
applicable because,  as  suggested  on  behalf 
of  the  appellant,  a  "year"  and  "twelve 
months"  are  for  all  practical  purposes  one  and 
the  same  thing.  A  year,  12  months,  52 
weeks,  and  365  days  all  denote  the  same  total 
period  of  time.  If  tbe  statute  had  simply 
provided  that  the  "day"  from  which  any  spec- 
ified number  of  "days"  Is  reckoned  shall  be 
excluded  from  the  reckoning,  it  could  hardly 
be  contended  that,  because  there  are  365  days 
in  a  year,  therefore,  the  legislature  intended 
to  apply  the  same  rule  of  computation  to 
years  as  to  days.  But  there  wonid  be  quite 
as  much  force  in  such  a  contention  as  there 
Is  in  the  argument  that,  because  a  year  is 
composed  of  months,  the  same  rule  must 
apply  to  both.  It  Is  to  be  observed,  more- 
over, that  tbe  question  under  consideration 
has  to  do,  not  with  a  single  year,  but  with, 
years.  The  appellant's  argument,  carried  to 
its  logical  conclusion,  amounts  to  this:  A 
year  consists  of  12  months;  therefore  the  rale 
as  affiled  to  months  holds  good  for  any  pe- 
riod of  years.  It  may  be  admitted,  for  the 
purposes  of  this  discussion,  that  a  divided  or- 
double  rule  of  computation  has  Its  Inconvm- 
iences  and  dJOlcuIties.  So  has  every  other. 
All  rules  for  computing  time  are  purely  arbi- 
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tr&Tj.  It  it  were  not  for  the  terms  of  the 
statute,  and  the  rights  which  hare  become 
fixed  by  virtue  thereof,  one  rule  would,  per- 
haps, be  as  good  as  another.  So  much  for 
the  statute  as  It  now  exists.  Let  as  examine 
its  history. 

In  1830  the  legislature  first  enacted  a  law 
for  the  computation  of  time.  This  statute 
did  not  furnish  a  rule  for  computation,  but 
simply  defined  the  legal  meaning  of  the  terms 
"years,"  "months,"  etc.  In  1848,  by  chapter 
379  of  the  Laws  of  that  year,  the  legislature 
adopted  what  was  known  as  the  "Code  of 
Procedure."  Section  368,  which  constitutes 
chapter  10  of  that  Code,  provided:  "The 
time  within  which  an  act  is  to  be  done,  as 
herein  provided,  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the  last  If 
tbe  last  day  be  Sunday,  it  sliall  be  exclud- 
ed." This  section,  without  change,  was  em- 
braced In  the  amended  Code  of  Procedure 
adopted  in  1848,  but  from  that  time  until  1877 
It  was  known  as  "Section  407  of  the  Code 
of  Procedure."  In  1877  the  legislature  adopt- 
ed the  Code  of  CivU  Procedure.  Section  788 
of  that  Code  provided  that:  "The  time,  with- 
in which  an  act,  in  an  action  or  special  pro- 
ceeding, brought,  as  specified  In  the  last  sec- 
tlon,  is  required  by  law  to  be  done,  must 
be  computed,  by  excluding  the  first,  and  in- 
cluding the  last  day;  except  where  it  is  oth- 
erwise specially  prescribed  by  law.  If  the 
last  day  Is  Sunday,  or  a  public  holiday,  it 
must  be  excluded.  Where  the  act  is  required 
to  be  done  within  two  days,  and  an  interven- 
ing day  is  Sunday,  or  a  public  holiday,  it 
must  also  be  excluded."  This  section  re- 
mained a  part  of  the  Code  until  it  was  ex- 
pressly repealed  by  the  statutory  construc- 
tion law  (chapter  677,  Laws  1892).  An  ex- 
amination of  all  the  Codes  referred  to  reveals 
the  fact  that  they  contained  the  usual  pro- 
visions relating  to  the  periods  of  time  with- 
in which  acts  of  legal  practice  were  required 
to  be  performed.  Among  these  were  the  sec- 
tions containing  what  are  familiarly  known 
as  the  "Statutes  of  Limitation"  and  those  re- 
lating to  the  enforcement  of  judgments. 
Then,  as  now,  a  party  recovering  a  Judgment 
could  issue  execution  thereon,  as  of  course, 
at  any  time  within  five  years  after  the  entry 
of  judgment  Referring  again  to  said  sec- 
tion 308  of  the  Code  of  Procedure  (after- 
wards 407),  it  will  be  observed  that  the  rule 
of  computation  therein  set  forth  referred  to 
acts  to  be  done  as  therein  provided.  The  rule 
thus  laid  down  was  somewhat  circumscribed 
by  section  788  of  the  Code  of  Civil  Procedure, 
which  limited  the  rule  for  computing  time  to 
acts  required  by  law  to  be  done  "In  an  ac- 
tion or  special  proceeding."  It  Is  perfectly 
plain,  therefore,  that  under  the  several  Codes 
as  they  existed  from  1848  to  1877  the  time 
within  which  all  acts  to  be  done  as  therein 
provided  was  to  be  computed  by  excluding 
tbe  first  day  and  Including  the  last.  This 
clearly  embraced  the  issuance  of  an  execu- 
tion, as  of  course,  within  five  years  after  the 


rendition  of  the  judgment  upon  which  It 
was  based.  It  we  assume  that  the  issuance 
of  an  execution  upon  a  judgment  is  an  act 
"in  an  action  or  special  proceeding,"  then 
the  issuance  of  an  execution  within  five  years 
was  still  governed  by  the  same  rule  of  com- 
putation under  said  section  788  of  the  Code 
of  Civil  Procedure  as  under  the  previous 
Codes.  But  by  chapter  677  of  the  Laws  of 
1892  said  section  788  of  the  Code  of  ClvU 
Procedure  was  repealed.  In  the  effort  to 
enact  a  rule  for  the  computation  of  time 
which  would  be  applicable  to  all  statutes, 
legal  proceedings,  and  contracts,  the  commis- 
sioners of  statutory  revision  omitted  by  a 
single  word  to  make  the  statute  as  broad 
as  their  report  said  it  was  intended  to  be. 
If  we  apply  the  ordinary  rules  of  statutory 
construction,  we  must  clearly  hold  that  by 
the  repeal  of  the  provisions  of  the  Code  of 
Civil  Procedure  above  referred  to  the  rule  for 
the  computation  of  time,  which  was  thereby 
made  applicable  to  all  legal  proceedings  pro- 
vided for  in  tbe  Code,  was  also  repealed. 
As  the  issuance  of  an  execution  relates  to 
the  remedy  and  not  to  the  right  of  a  party 
recovering  a  judgment,  it  is  governed  by 
the  law  In  existence  at  the  time  of  Its  Issu- 
ance. 

We  therefore  return  to  the  consideration  of 
the  statute  as  it  stands.  As  we  have  al- 
ready suggested,  the  well-known  and  settled 
rules  of  statutory  construction  require  ns  to 
hold  that  the  terms  "days,  weeks,  and 
months"  do  not  Include  "years."  On  the  con- 
trary, the  very  omission  to  specify  years  as 
among  the  periods  to  be  governed  by  tbe 
rule  which  Is  made  applicable  to  the  shorter 
period  seems  to  furnish  the  strongest  groimd 
for  the  exclusion  of  the  longer  period  from 
its  operation.  But  let  us  look  a  little  farther, 
and  ascertain  to  what  extent,  if  at  all,  this 
question  is  affected  by  other  considerations 
than  those  which  are  presented  by  this  stat- 
ute and  Its  history.  By  reference  to  tbe 
Code  of  CivU  Procedure,  we  find  that  sec- 
tion 1239  requires  county  clerks  to  make  a 
minute  on  the  back  of  each  judgment  roll 
"of  the  time  of  filing  it,  specifying  the  year, 
month,  day,  hour  and  minute."  Section  1245 
requires  such  clerks  to  docket  each  judgement 
"in  its  regular  order  and  according  to  its 
priortty."  Section  1246  requires  such  clerks, 
when  entering  a  judgment,  to  note  "the  day, 
hour  and  minute  when  the  judgment  roll  was 
filed,  and  the  day.  hour  and  minute  when  the 
judgment  was  docketed."  Section  1251  pro- 
vides that  "a  judgment  •  •  •  binds,  and 
Is  a  charge  upon,  for  ten  years  after  filing 
the  judgment  roll,  and  no  longer,  the  real 
property  and  chattels  real,  in  that  county, 
which  the  judgment  debtor  has,"  etc.  Ttiese 
sections  of  the  Code  make  it  apparent  that 
a  judgment  creditor  is  first  entitled  to  an  ex- 
ecution upon  his  judgment  at  the  moment 
when  the  judgment  roll  Is  filed  and  the  judg- 
ment is  docketed;  and  a  judgment  becomes  a 
Uen  upon  the  judgment  debtor's  teal  proper^ 


Digitized  by  Google 


AULTMAX  ft  TAYLOii  CO.  t.  SYMR 


171 


and  diatt^  real  from  tbat  time.  Tbe  law 
does  not  recognize  fractions  of  days-  The 
day  on  wblch  a  jud^ent  la  docketed,  there- 
fore, becomes  the  first  day  of  Its  existence. 
While  these  proTlslons  of  the  C3ode  refer  and 
relate  ivlmarlly  to  the  priority  of  judgments, 
the  time  -wben  execution  may  Issue,  and 
when  the  creditor's  lien  attaches,  It  Is  mani- 
fest that.  In  the  absence  of  some  statutory 
role  to  the  contrary,  they  also  fix  the  time 
when  pralods  of  llmltatltm  begtai  to  run,  un- 
leas  we  can  say  that  a  Judgment  may  be  In 
force  tm  one  day  for  one  purpose  and  not 
be  aUTo  until  the  next  day  for  another  pur* 
pose.  As  we  have  seen,  there  Is  nothing 
In  the  statutory  construction  law  which  re- 
quires or  permits  such  a  result,  unless  we 
have  power  to  supply  by  Implication  the  man* 
Ifest  omlsitions  tai  the  letter  of  the  statute. 
Bat  It  seons  to  ua  that  these  practical  dlf- 
flcnltles  cannot  be  orercome  by  Implication. 
They  will  yield  to  nothing  less  than  an  arbi- 
trary and  positive  statutory  mandate.  In 
the  absence  of  such  a  guide,  ttie  leadings  of 
logic  and  conslstoicy  pobit  more  strongly 
in  Qie  direction  of  a  rule  which  win  be  pro- 
ductiTe  of  harmonious  results  In  all  questions 
affecting  the  exlatence  and  enforcranent  of 
Judgments,  tiian  towards  an  arbitrarily  uni- 
form rule  for  the  computation  of  time. 

Bot  it  is  said  that  the  cased  in  this  and 
otho'  Jurisdictions  in  this  country  evince  an 
abnoBt  uniform  tendency  on  the  part  of  the 
courts  to  BO  ccmstme  statntes  of  limitation 
as  to  give  parties  the  longest  time  in  whldi  to 
assoi:  rights  or  porfotm  obligations.  That 
tsien  Is  sodi  a  tendency  In  some  Jurisdictions 
other  than  our  own  may  be  admitted  with- 
out snbscrlblng  to  the  manifold  Inconslsten- 
des  uptm  which  It  rests.  In  the  effort  to  ad- 
Just  the  mtes  applicable  to  statutes  of  limi- 
tation to  the  equltin  of  particular  cases, 
many  conrta  have  lost  sight  of  these  rules 
altogether,  while  others  have  sought  to  for- 
aty  their  condnslons  by  tiie  dtstion  of  au- 
thorities resting  upon  clearly  distinguishable 
grounds.   As  a  result,  there  Is  a  great  dlver- 
dty  and  confusion  among  the  cases,  bu^ 
oaless  we  are  prepared  to  follow  this  tend- 
ency without  regard  to  reason  or  principle, 
we  must,  In  the  absence  of  a  statutory  rule 
to  the  contrary,  hold  that  the  periods  of  Um- 
itadon  relating  to  Judgments  begin  to  run 
(nun  the  moment  of  their  exlst^ce.  Since 
Uie  law.  as  we  have  seen,  Ignores  fractions 
of  days,  this  seems  to  be  the  U^cal  and  nec- 
essary result   The  first  day  must  be  counted, 
unless  there  ta  a  statute  which  otherwise 
provides.  For  the  purpose  of  lllustratlag,  not 
Mily  the  hopeless  confusion  Into  which  the 
conrts  baTC  drifted  upon  this  subj«:t,  but 
also  the  points  of  difference  between  the 
iioestlon  before  us  and  those  decided  In  some 
of  tiie  cases  relied  upon  by  the  appellant,  we 
Till  briefly  analyze  a  few  of  them.  We  will 
first  examine  the-  decisions  In  other  Jurlsdlc- 
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807,  the  statute  there  under  consideration 
provided  that  an  action  should  not  be  com- 
menced  after  the  expiration  of  18  mtmths 
tmm  the  specified  event.  It  was  ^eld  that 
Ihe  first  day  should  be  included.  This  was 
decided  to  be  the  common-law  rule.  The 
court,  however,  added:  "If  the  statute  In 
question  were  one  of  limitation,  whereby  tiie 
remedy  of  tiie  creditor  would  have  been  lost 
unless  execution  had  Issued  and  sale  had  been 
made  within  eighteen  montiiB,  probably  a 
different  construction  might  have  prevailed. 
Yet  even  In  such  cases  the  precedents  differ." 
In  Arnold  v.  U.  S.,  8  Cranch,  101,  8  L.  Bd. 
071,  where  It  was  contended  that  a  statute 
did  not  take  effect  until  tiie  day  after  ito 
passage,  it  was  held  that  as  a  general  rul^ 
"where  tbe  computetlon  is  to  be  from  an  act 
d<me,  the  day  on  which  the  act  Is  done  Is  to 
be  included."  In  Ferry  v.  Insmance  Co.,  99 
Mass.  1^  an  insurance  policy  provided  for 
defendant's  liability  If  the  Insured  should  die 
wltiiin  80  days  from  the  happenli^  of  the 
Injury.  Held,  that  tiie  day  of  the  accident 
should  be  Included.  In  Taylor  v.  Brown,  147 
TJ.  S.  640,  IS  Sup.  Ct  649,  37  li.  Bd.  313,  the 
supreme  court  construed  the  statute  prohib- 
iting tiie  cmveyajuM  of  lands  owned  by  In* 
dlans  for  a  period  of  five  years  from  the 
Issuance  of  a  patent  th^efor.  The  day  of 
such  Issuance  was  included,  and  the  court 
said:  "While  It  Is  desirable  that  there  should 
be  a  fixed  and  certain  rule  upon  this  sub- 
ject It  must-  be  conceded  that  the  rule  which 
excludes  the  terminus  a  quo  is  not  absolute, 
but  that  it  may  be  Included  when  necessary 
to  give  effect  to  the  obvious  Intention.**  In 
Dutcber  v.  Wright  94  U.  S.  663,  24  U  Bd. 
130,  the  court  In  computing  the  four  months 
preceding  the  filing  of  a  petition  In  buik- 
ruptcy,  exduded  the  day  of  filing,  and  said, 
"It  must  be  admitted  that  It  Is  dlfilcnlt  If 
not  imposdtde,  to  deduce  from  the  reported 
dedstons  any  rule  that  will  apply  to  all 
cases."  In  Bemls  v.  Leonard,  118  Mass.  502, 
it  was  held  that  in  computing  time  from  the 
Hay  or  from  the  day  of  the  date,  or  from  a 
certain  act  or  event  tbe  first  day  Is  to  be 
excluded,  unless  a  different  Intention  ia  man- 
ifested by  the  Instrument  or  statute  under 
which  the  question  arises.  In  Weeks  v.  Hull, 
19  Cbnn.  376,  the  question  arose  upon  the' 
presentation  of  claims  within  six  months 
trom  the  issuance  of  an  order  of  the  probate 
couri.  Held,  that  the  day  of  the  Issuance 
of  the  order  should  be  excluded.  In  People 
V.  Barry,  98  Mich.  542,  63  W.  786,  the  stat- 
ute provided  that  the  service  of  summons  Is- 
sued by  Justices  of  the  peace  should  be  at 
least  six  days  before  the  time  of  appearance 
named  therein.  Held,  that  the  day  of  serv- 
ice shoidd  be  excluded  and  the  appearance 
day  Included.  To  the  same  effect  Is  Sbelton 
V.  Glllett  79  Mich.  173.  44  N.  W.  428.  In 
Cromelien  v.  Brink,  29  Pa.  St  522,  It  was 
held  that,  where  a  etetute  provides  two  years 
In  which  to  redeem  lands  from  tax  sales,  the 
day  of  the  sale  shonld  be  exciuaed.  Brown 
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V.  City  of  Chicago,  117  IlL  21,  7  N.  E.  108. 
was  a  case  in  which  the  statute  required  10 
days'  notice  of  a  special  assessment,  and  It 
was  held  that  the  day  of  the  puullcation  of 
the  notice  was  to  be  excluded  In  computing 
the  time.  McCulloch  v.  Hopper,  47  N.  J. 
Law,  190,  was  an  action  for  money  In  which 
the  six-years  statute  of  limitations  was  ap- 
plied. Held,  that  the  day  of  the  termlnua  a 
QUO  was  to  be  excluded.  In  Hagerman  r. 
Association,  ^  Ohio  St.  1S7.  it  was  held  that 
In  computing  the  time  for  which  a  notice  of 
sale  on  execution  should  be  advertised  be- 
fore the  day  of  sale,  the  day  on  which  the 
notice  was  first  published  may  be  induded 

'  and  the  day  of  sale  must  be  excluded.  In 
Koltenbrock  T.  Gracraft,  36  Ohio  St  SS5.  It 
was  held  that  when  a  statute  which  tepeals  a 

.  prior  statute  on  the  same  sabject  Is  to  take 
effect  from  and  after  the  day  named,  it  does 
not  take  effect  until  the  sxplration  of  the  day 
named. 

In  this  state  there  Is  less  of  conflict  in  the 
cases  than  th^  is  in  other  states.  This  is 
probably  due  to  the  fact,  in  part  at  least,  that 
from  1818  to  1892  all  legal  proceedings  em- 
braced within  the  prOTlslona  of  the  Code  were 
.  governed  by  the  rule  for  the  computation  of 
time  therein  contained;  but,  aside  from  the 
statutory  hlstwT  ot  this  subject  a  glance  at 
the  cases  in  this  state  Is  sufficient  to  show 
that  appelUinfs  contention  does  not  as  Is 
claimed,  rest  upon  undoubted  authority.  On 
the  contrary,  no  case  Is  brought  to  our  atten- 
tion which  cannot  easily  be  differentiated 
from  the  case  at  bar.  The  case  oC  Mygatt 
V.  Washburn,  15  N.  T.  317,  was  brought  to 
recover  damages  against  an  assessor  who  had 
Illegally  assessed  the  plaintlfT  for  personal 
property.  Among  other  defenses,  that  of  the 
six-years  statute  of  limitations  was  interpos- 
ed. Without  attempting  to  explain  the  theory 
upon  which  It  proceeded,  this  court  held  that, 
excluding  the  day  on  which  the  act  com- 
plained of  was  done,  and  Including  the  other, 
the  action  was  commenced  within  six  years, 
and,  therefore,  not  barred  by  the  statute.  It 
Is  quite  evident  however,  that  the  rule  there 
applied  was  In  conformity  with  that  adopted 
IQ  Cornell  v.  Moulton,  3  Denlo,  12;  Osboru  v. 
Moncure,  3  Wend.  170;  Davidson  v.  Budlong, 
40  Hun,  245;  and  McGraw  v.  Walk6r,  2  Hilt 
404.  These  were  actions  upon  pnuDlsaory 
notes,  fn  which  It  vias  held  that  the  statute 
did  not  begin  to  run  until  the  day  after  the 
date  when  the  notes  fell  due.  In  Moras  v. 
Purvis,  68  X.  Y.  225,  Snyder  v.  Warren,  2 
Cow.  "618,  and  People  v.  Sheriff.  19  Wend. 
87,  It  was  held  that  a  Judgment  debtor  whose 
lands  have  been  sold  under  execution  Is  en- 
titled to  the  full  redemption  period  of  one 
jear,  and  therefore  the  day  of  the  sale  must 
be  excluded  from  the  computation.  Buchanan 
T.  Whitman.  151  N.  T.  253.  45  X.  E.  556.  was 
an  action  arising  upon  a  lease  under  which 
the  practical  construction  given  to  it  by  the 
parties  was  permitted  to  control  the  expira- 
tion ttt  the  term.  Then  there  are  cases  re^ 


latlng  to  legal  practice,  of  which  Che  follow- 
ing are  examples:  Taylor  v.  Corblere,  S  How. 
Prac.  385;  Ex  parte  Dean,  2  Cow.  606;  Hoff- 
man V.  Duel,  5  Johns.  232;  Irving  v.  Humph- 
rey, Hopk.  Ch.  364;  Vandenburgb  v.  Van 
Bensselaer,  6  Paige,  147;  People  v.  Railroad 
Co..  28  Barb.  284;  Haden  v.  Buddensick,  49 
How.  Piac  211;  and  Marvin  v.  Itfarvln.  75 
N.  T.  24a  The  cases  last  dted,  with  one 
or  two  exceptions,  which  do  not  affect  the 
questions  at  Issue,  all  relate  to  matters  of 
practice  in  actions  or  special  proceedings  In- 
volving short  periods  of  time,  which  were 
clearly  governed  by  the  Code  provisions  as 
they  existed  from  1848  to  1882.  It  will  thus 
be  seen  that  we  cannot  bold  that  the  statu- 
tory construction  law  was  intended  to  pro- 
vide for  a  uniform  rule  for  the  computation 
of  time,  including  "years"  as  weU  as  "days, 
weeks,  and  months,"  unless  we  ignore  the 
statute  as  well  as  the  ordinary  rules  of  stat- 
utory construction.  Under  existing  condi- 
tions, this  can  be  accomplished  only  on  the 
theory  that  what  ought  to  be  shall  be.  This 
is  not  the  rule  by  which  statutes  are  to  be 
construed.  We  therefore  conclude  that  the 
plaintlCTs  execution  was  not  issued  within 
five  years.  But  it  does  not  follow  that  piain- 
tiff'a  execution  was  fatally  defective.  On 
the  contrary,  an  execution  Issued  without  leave 
after  the  lapse  of  five  years  Is  not  void,  but 
only  liable  to  be  set  aside  on  motion.  Bank 
V.  Spencer,  18  N.  T.  150,  164;  Bank  v.  Sar- 
g^ant,  53  £arb.  4'^.  In  this  it  differs  from 
an  execution  against  a  deceased  peracm,  which 
Is  an  absolute  nullity.  Prentice  v.  Bowden, 
145  N.  T.  342,  40  N.  E.  13.  We  think,  there- 
fore, that  It  was  error  for  the  appellate  divi- 
sion to  dismiss  the  complaint  The  Judgment 
of  the  court  below  should  be  modified  so  as 
to  grant  a  new  trial.  Instead  of  dismissing 
the  complaint  and,  as  so  modified,  affirmed, 
without  costs  of  this  appeal  to  either  party. 

GULLEN,  J.  This  is  a  Judgment  creditors* 
action,  brought  to  set  aside  an  aaslgnment 
made  by  the  defendant  Frederick  J.  Syme  to 
his  wife,  the  defendant  Mary  A.  Syme,  of  the 
former's  interest  as  residuary  legatee  In  the 
estate  of  an  uncle,  David  H.  Syme.  The 
learned  appellate  division  not  only  decided 
that  the  evidence  was  insufficient  to  uphold 
the  finding  of  the  trial  court  that  the  assign- 
ment was  fraudulent  but  further  held  that 
the  execution  on  the  plaintiffs  original  Judg- 
ment, which  iB  the  foundation  of  the  present 
action,  was  issued  after  the  statutory  period 
of  five  years  (Code  Civ.  Proc.  8  1375),  and 
hence  was  void.  On  this  latter  ground.  In- 
stead of  granting  a  new  trial,  the  court  dis- 
missed the  complaint  absolutely.  The  plain- 
tiff*s  judgment  was  recovered  and  entered  on 
November  14,  18S9.  The  execution  thereon 
was  issued  on  the  14th  day  of  November, 
1894.  The  first  question  presented,  therefore, 
-  involves  the  proper  computadou  of  i  Ime. 
and  is  whether  the  14th  day  of  Novembw, 
18H  is  within  Ave  years  from  the  14th  day 
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of  NoTemb«r.  1880,  npon  wblcb  day  the  Jadg- 
DMDt  was  altered.  Tbe  statutory  conatruc- 
tfam  law  (section  27}  proTldes  that,  for  the 
ptnpote  of  recfcOQlDg  time,  "tbe  day  from 
vblch  any  speollled  namber  of  days,  weeks 
or  mcmtha  of  time  Is  reckoned  shall  be  ex- 
cluded In  making  tbe  Teckonlng."  No  similar 
prortslon  Is  made  by  the  statute  In  the  case 
of  computation  of  years.  For  this  reason  the 
late  general  term  of  the  first  department,  In 
a  prevlons  litigation  between  these  parties 
m  Him,  632,  36  N.  Y.  Supp.  528),  held  that 
the  rnle  which  governs  computations  of  days, 
weeks,  or  months  does  not  apply  to  years,  and 
fliat.  as  the  plaintiff  conid  have  issued  an  ex- 
section  on  the  very  day  on  which  ii  entered 
its  Judgment,  that  day  was  not  to  be  excluded 
In  the  calculation  of  time.  We  think  that 
tiiere  1m  no  force  In  the  argument  based  on 
the  omission  tQ  include  years  In  the  provision 
^  section  27,  cited.  In  section  25  of  the 
«me  statute  are  found  two  definitions  of  a 
year:  'Tbe  term  year  In  a  statute,  contract, 
•m  any  public  or  private  Instrument,  means 
three  hnndred  and  sixty-five  days,"  and  "in 
a  statute,  contract  or  public  or  private  In- 
atrument,  tbe  term  year  means  twelve 
montha."  Therefore  whatever  lapse  of  time 
la  3flS  days,  or  12  months,  and  nothing  else,- 
Is  a  year,  and  reference  to  years  In  flection  27 
was  nnneeessary.  If  the  rule  declared  In  the 
«>urt  below  is  to  prevail,  this  Incongruity 
■seems  necessarily  to  f-oUow:  Two  obligations 
for  tha  payment  of  money  are  made  bearing 
dite  the  same  day;  one  to  be  discharged  with- 
in a  year,  the  other  within  12  months.  These 
■obligations  would  mature,  and  upon  failure 
-of  performance  the  obligors  come  Into  de- 
fault, not  on  tbe  same  day,  but  on  sncceed- 
•ing  days.  And  this,  too.  In  spite  of  tbe  dec- 
laration of  tbe  statute  that  a  year  means  12 
mootbs.  Nor  Is  tbe  consideration  that  tbe 
plaintiff  mi^t  Issue  an  execution  on  the  same 
day  on  which  he  enters  bis  Judgment  con- 
4ndllng.  Xot  only  under  our  statute,  but  geo- 
•erally  Qiroughout  the  country,  fractions  of 
days  are  not  considered,  and  a  day  Is  treated 
.as  a  mere  point  of  time  not  having  duration; 
bat  of  course,  a  day  in  fact  is  not  a  mere 
point  of  time,  but  has  substantial  duration. 
It  therefore  necessarily  follows  tbat  when  a 
day  la  taken  as  a  point  of  time,  and  its  frac- 
tions Ignored,  any  rule  of  computation  must 
either  extend  or  diminish  the  accurate  period 
of  time  computed.  Tbe  difficulty  Is  Inherent 
in  tbe  subject,  and  impossible  to  avoid.  It  is 
true  that  under  tbe  rule  declared  by  the  stat- 
ute, as  we  Interpret  it,  tbe  plaintiff  may  have 
a  longer  period  than  5  years  composed  of  366 
days  (366  days  Id  leap  years)  of  24  hours 
each  within  which  be  may  Issue  an  execution, 
but  it  ia  equally  true  tbat,  under  the  rule  laid 
down  by  the  court  below,  the  plaintiff  would 
have  less  than  a  full  five  years  of  time  within 
which  be  could  issue  tbe  writ.  The  situation 
Jiccessarily  presents  merely  a  choice  between 
itwo  inaccuracies,  and  the  almost  uniform 
■ivni&aej  W  ibe  courts  has  been  to  adopt  the 


one  which  gives  a  party  tbe  longest  time  in 
which  eHber  to  assert  a  right  or  perform 
an  obligation.  Such  was  the  law  in  this 
state  prior  to  tiie  enactment  of  tbe  statutory 
cottstructlOB  law.  Vandenbuigh  v.  Van  "Rens- 
selaer,  0  Paige,  147;  Snyder  v.  Warren,  2 
Cow.  218;  Ex  parte  Dean,  Id.  605;  Homan 
T.  Llswell,  0  Cow.  6M;  People  v.  Sberltt,  19 
Wend.  87;  Cornell  v.  Moultcm,  3  Denio,  12; 
Davidson  r.  Budlong,  40  Hun.  245;  Mygatt 
V.  Wasbbum,  13  N.  Y.  316;  Morss  v.  Purvis. 
68  N.  Y.  226.  And  this  court  has  held  that  the 
statute  "discloses  no  Intention  *  *  *  to 
materially  change  the  existing  role  for  the 
computation  of  time,  except,  perhaps,  to  more 
definitely  fix  the  event  from  which  tbe  count 
Is  to  be  made."  People  v.  Burgess,  163  N. 
T.  573,  47  N.  B.  88&.  Sucb  is  also  the  rule 
In  the  federal  courts.  Sheets  v.  Selden's 
Lessee,  2  Wall.  177,  100,  17  U  Ed.  822; 
Dutcher  T.  Wright.  M  V.  S.  553,  24  L.  Ed. 
130.  Tbe  case  of  Taylor  v.  Brown.  147  U.  S. 
640.  13  Snp.  Ct.  540,  37  L.  Ed.  313,  does  not 
overrule  these  earlier  cases,  though  in  tbat 
case  the  day  on  which  tbe  patent  was  Issued 
was  included  In  the  computation  of  time.  Tbe 
decision  Is  placed  on  the  doctrine  enunciated 
in  Griffith  v.  Bogart.  18  How.  166.  16  L.  Ed. 
307.  Where  the  exclusion  of  the  dv  of  the 
date  Is  Invoked,  not  to  avoid  a  foTfeitnre  or 
to  confirm  a  title,  but  to  destroy  one.  It  will 
not  be  adopted.  It  must  be  confessed  that 
tbe  courts  have  at  times  Juggled  with  the 
computation  of  time,  and  computed  It  In  that 
mode  which  supported  what  they  have  con- 
^dered  tbe  equities  of  the  parties  in  the  par- 
ticular cases.  But  no  case  can  be  found  In 
the  supreme  coiirt  of  the  i;:::^ed  States  which 
either  directly  or  In  tbe  argument  of  Its  opin- 
ion includes  the  day  of  the  date  of  an  act 
for  tbe  purpose  of  upholding  a  bar  of  tbe  stat- 
ute of  limitations.  The  rule  tbat  tbe  day 
of  the  date  should  be  excluded  prevails  In 
most  of  our  sister  states.  Bemla  v.  Leonard, 
118  Maai.  502;  Weeks  v.  Hull,  19  Conn.  876; 
Cromellen  v.  Brink,  29  Pa.  3t  522;  Brown 
V.  City  of  Chicago,  117  111.  21,  7  N.  E.  108; 
McCulIoch  V.  Hopper,  47  N.  J.  Law,  189. 
The  execution  was,  therefore,  Issued  In  time. 

But,  If  I  am  Incorrect  In  this  view  as  to  the 
proper  method  of  computing  time,  still  the 
plaintiff's  case  was  not  fatally  defective.  An 
execution  Issued  without  leave,  after  the 
lapse  of  five  years,  la  not  void,  but  only  liable 
to  be  set  aside  on  motion.  Bank  t.  Spencer. 
18  N.  Y.  150.  154;  Bank  t.  Sargeant  63 
Barb.  424.  In  this  It  differs  from  an  execu- 
tion against  a  deceased  person,  which  Is  an 
absolute  nullity.  Prentiss  v.  Bowden,  146 
N.  Y.  342.  40  N.  E.  13.  Tbe  Judgment  of  tbe 
appellate  division  dismissing  tbe  complaint  ia, 
therefore,  erroneoua 

We  are  also  inclined  to  the  opinion  that 
the  evidence  in  tbe  case  was  sufficient  to  sup- 
port the  findings  of  fact  made  by  tbe  trial 
court,  and  tbat  the  appellate  division  erred  in 
holding  to  the  contrary.  Tbe  qnestlra  how- 
ever. Is  not  now  one  of  practteal  Importancn. 


Digitized  by  Google 


174 


67  XORTHEASTBBN  REPOBTEB. 


<N.T. 


Pending  this  appeal,  the  order  of  the  appel- 
late (Urlsion  has  been  resettled  so  as  to  show 
that  the  reversal  was  on  questions  of  tact  as 
well  as  on  those  of  law.  Therefore,  unless 
the  eridence  conclusivelr  established  the  right 
of  the  plaintiff  to  recover,  we  have  no  juris- 
diction to  review  the  determination  of  the 
appellate  division  as  to  the  facts.  No  attack 
is  made  on  the  bona  fld^  of  the  debt  of 
910,000  owing  by  the  defendant  Frederick  J. 
Syme  to  his  wife,  Mary  J.  Syme,  In  considera- 
tion of  which  the  former  assigned  to  the 
latter  his  Interest  In  the  redduary  estate  of 
David  H,  Syme.  The  transfer,  not  being  vol- 
untary, was  not  fraudulent,  as  matter  of  law, 
even  If  the  assignor  was  Insolvent  at  the  time. 
The  fact  that  the  debtor  assigned  to  hia  wife, 
for  the  sum  of  $10,000,  an  Interest  In  an  es- 
tate on  which  she  realized  within  30  days  a 
sum  exceeding  $60,000,  would  seem  very 
strong  evidence  of  fraudulent  Intent  on  the 
part  of  both  parties.  Still  the  inference  Is  one 
of  fact,  and  not  of  law.  Walt,  Frand.  Conv. 
S  232.  On  the  evidence  In  the  case  the  in- 
solvency of  the  debtor  at  the  time  of  the  trans- 
fer was  also  a  question  of  fact  The  Judg- 
ment should  be  modified  so  as  to  grant  a 
new  trial,  instead  of  dismissing  the  com- 
plaint, and.  as  so  modified,  affirmed,  vlthoat 
costs  of  this  appeal  to  either  party. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
and  MARTIN,  JJ.,  concur  with  WERNER, 
J.  VANN.  J.,  concurs  with  CULLBN,  J. 

Judgment  modified,  et& 


(183  N.  Y.  79} 

PORTER  V.  INTERNATIONAL  BRIDGE  CO. 
et  al. 

(Court  of  Appeals  of  New  York.   May  1,  1900.) 

APPEAL  AND  ERROR— COURT  OP  APPEALS— AL- 
LOWANCE OP  APPEAL— TIME  TO  PERFECT— 
UBAVR  TO  APPEAL-TIME  TO  APPLY. 

1.  Code  av.  Proc.  §8  IdO,  191,  authorize  aD 
sppeal  to  the  court  of  appeals  from  a  deter- 
miuatlOD  of  the  appellate  division  not  otherwise 
appealable.  OD  Its  order  allowing  such  appeal. 
Section  1825  requires  an  appeal  to  the  court  of 
appeals  to  be  taken  within  00  days  after  serv- 
ice of  a  copy  of  the  order  appealed  from,  end 
a  written  notice  of  its  entry  on  the  attorney 
for  appellant.  Held,  that  since  an  appellant 
had  no  right  of  appeal  from  a  nonappealable- 
detenninanon  of  the  appellate  division,  ex- 
cept on  its  order  allowing  the  same,  an  appeal 
from  a  nonappealable  interlocutory  judgment, 
perfected  84  days  after  the  service  of  judgment 
nnd  notioe,  but  less  than  30  days  after  the 
order  granting  the  appeal,  was  taken  in  time. 

2.  Under  Oode  Civ.  Proc.  H  190.  191.  authoi> 
I:^ng  an  appeal  to  the  court  of  appeals  from  a 
determination  of  the  appellate  division  not  oth- 
erwise appealable,  on  its  order  allowing  such 
appeal,  an  application  for  the  allowance  of 
such  appeal  most  be  made  at  the  term  at 
wbJch  the  order  or  judgment  appealed  from  was 
granted,  or  at  the  next  succeeding  term. 

Appeal  from  supreme  court,  appellate  divi- 
sion. Fourth  department. 

Action  by  Peter  A.  Porter  against  the  In- 
ternational Bridge  Company  and  others. 


From  an  Interlocutory  Judgment  overmUng 
defendants'  demurrers  to  the  complaint,  af- 
firmed by  the  appellate  division  (60  N.  Y. 
Supi>.  819).  defendants  appeal.  Motion  to 
dismiss  appeal  dented,  and  Judgment  affirm- 
ed. 

Adelbert  Moot,  for  appellants,  diarlea  P. 
Norton,  for  respondent. 

MARTIN,  J.  A  preliminary  motion  was 
made  by  the  respondent  to  dismiss  this  ap- 
peal upon  the  ground  that,  when  it  was  tak- 
en, more  than  60  days  bad  elapsed  since  the 
entry  and  notice  of  the  Interlocutory  judg- 
ment. The  judgment  was  entered  and  notice 
of  its  entry  served  Novemlser  28,  1890.  Dur- 
ing the  next  term  thereafter  an  application 
was  made  to  the  appellate  division  for  leave 
to  appeal  to  the  court  of  appeals,  which  wa» 
granted,  and  the  following  question  of  law 
certified:  "Should  the  demurrers  of  the  Grand 
Trunk  Railway  Company  of  Canada  and  the 
International  Bridge  Company  be  sustained 
upon  the  ground  that  two  causes  of  action 
are  united  in  the  complaint  In  this  action,, 
contrary  to  the  provisions  of  section  4S4  of 
the  Code  of  Civil  Procedure?"  On  the  27th  of 
January,  1900,  a  copy  of  the  order  allowlng- 
the  appeal  was  served  upon  the  respondent, 
and  on  February  20th  the  notlceof  appeal  was 
served,  and  the  appeal  properly  perfected. 
This  was  S4  days  after  the  service  of  the  Judg- 
ment and  notice,  but  less  than  30  days  after 
the  order  allowing  the  appeal  was  granted. 
The  respondent  Insista  that  the  Interlocutory 
Judgment  was  hi  effect  an  order;  that  the 
time  within  which  an  ai^>eal  could  be  prop- 
erly taken  was  limited  to  60  days,  and,  not 
having  been  taken  within  that  time,  the  ap- 
peal should  be  dismissed.  That  the  time 
within  wlilch  such  an  appeal  must  be  taken 
may  be  limited  by  notice  to  60  days  after 
the  right  to  appeal  exists  is  not  denied.  But 
the  controverted  question  is  when  the  60 
days  commenced  to  run.  If  from  the  time  of 
the  service  of  a  copy  of  the  judgment,  with  a 
notice  of  its  entry,  then  the  appeal  was  too 
late,  and  should  be  dismissed.  If  from  the 
time  when  the  appeal  was  allowed,  it  was 
within  the  limitation,  and  the  appeal  was 
properly  taken. 

The  respondent's  contention  is  that  section 
1325  of  the  Code  of  Civil  Procedure  limits 
the  time  within  which  an  appeal  may  be  tak- 
en to  60  days  after  the  service  of  the  order 
appealed  from,  and  a  vnrltten  notice  of  its 
entry,  and  that  that  section  alone  governs  as. 
to  the  time.  Where  the  right  of  appeal  exists 
when  the  order  and  notice  are  served,  It  Is  evi- 
dent that  section  1325  controls.  But  sections 
190  and  191  authorize  an  appeal  from  a  de- 
termination not  otherwise  appealable,  when 
the  court  makes  the  proper  order  allowing  It 
It  Is  manifest  that  In  this  case  the  appel- 
lants had  no  right  to  appeal  until  they  ob- 
tained the  order  of  the  appellate  division. 
Then  for  the  first  time  they  possessed  thai 
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right  Uutll  then  they  could  take  uo  effect- 
ive Bteps. towards  an  appeal,  except  to  apply 
to  the  court  for  the  necessary  leave.  Guar- 
antee Trust  &  Safe-Deposit  Co.  v.  Philadel- 
phia, R.  &  N.  E.  R.  Co.,  160  N.  Y.  1,  54  N. 
E.  575;  Steamship  Co.  v.  Seager,  180  N.  X. 
312.  54  N.  E.  574.  Section  9  of  article  6  of 
ilie  constitution  prorldes  that  the  appellate 
dirialou  In  any  department  may  allow  an 
appeal  upon  any  question  of  law  which  in  its 
uplnJon  ought  to  be  reviewed  by  the  court  of 
appeals.  It  was  to  carry  this  provision  Into 
effect  that  sections  190  and  101  were  eoacted. 
Thus,  both  the  constitution  and  statutes,  as 
they  now  stand,  confer  upon  the  court  the 
right  to  allow  such  an  appeal,  and  tipon  liti- 
gants the  provisional  right  of  aK>eal  upon 
obtaining  such  an  allowance.  When  the  con- 
seat  of  the  appellate  division  is  given,  the 
right  becomes  absc^ute.  That  this  Is  a  mere 
empty  privilege,  or  a  right  of  which  parties 
without  laches  may  be  deprived  by  a  limita- 
tion affording  them  no  opportunity  to  avail 
themselves  of  It.  cannot  be  properly  maintain- 
ed. To  give  such  an  effect  to  the  provisions 
of  section  1325  has  no  justification  either  la 
principle  or  authority.  Therefore  we  are  of 
the  (pinion  that  sections  190,  101,  and  1325 
should  be  read  and  construed  together,  and 
that  the  limitation  contained  in  the  latter 
most  be  held  to  ai^ly  only  to  cases  where 
the  tig^t  of  appeal  exists,  and  not  to  cases 
where  an  allowance  is  necessary,  tmtU  after 
the  order  allowing  It  Is  granted.  If  the  rule 
were  otherwise,  appellants,  although  guilty 
of  no  neglect  or  fault,  might  often  be  depriv- 
ed of  the  right  conferred  by  sections  190  and 
191  because  there  was  no  session  of  the  court 
after  the  entry  of  the  Judgment  or  order  until 
ao  days  had  elapsed.  No  such  result  could 
have  been  Intended.  It  is  possible  that  such 
would  be  the  effect  of  section  IS^,  If  con- 
strued literally  and  Independently  of  the  oth- 
er provisions  of  the  Code;  yet.  when  all  these 
provisions  are  considered  together.  It  becomes 
obvious  that  the  limitation  of  60  days  applies 
oDly  where  the  right  of  appeal  exists. 

It  Is  further  contended  by  the  respondent 
that  tmder  thlscoustructionanappellantmlght 
Delect  to  obtain  such  allowance  indetermi- 
nately, and  thus  unduly  delay  the  final  dis- 
position of  the  case.  There  would  be  force 
iu  this  contention  If  there  was  no  Umltatlon 
as  to  the  time  within, which  such  an  appli- 
cation must  be  made.  But  we  think  there  Is. 
We  are  of  the  opIni(m  that  a  party  seeking 
ihe  allowance  of  an  appeal  under  section  190 
or  191  most  make  application  at  the  same 
term  of  the  court  at  which  the  order  or  Judg- 
ment from  which  he  desires  to  appeal  was 
^[ranted,  or  at  the  next  succeedlog  team,  and 
that,  If  he  does  not,  his  right  to  make  the 
apidicatioo,  as  well  as  the  right  of  the  court 
to  grant  it,  are  foreclosed.  It  has  been  the 
nnlform  practice  for  many  years  to  require 
a  party  desiring  consent  to  appeal  to  make 
!il>  application  at  tlw  term  of  court  'at  which 


the  order  or  Judgment  was  granted,  or  the 
next  term  thereafter;  and,  if  not  so  made, 
the  application  was  denied.  This  ia  the  rule 
as  stated  In  section  191  and  other  sections  of 
the  Code.  It  Is  true  that  the  provision  In 
section  101  is  not  In  express  terms  made  ap< 
pUcable  to  a  case  like  this,  but  we  think  the 
rule  there  stated  applies  to  all  cases  where 
such  an  allowance  Is  necessary.  This  limita- 
tion has  been  so  long  In  force,  Is  so  generally 
reco^ized  In  practice,  and  so  essential  to  the 
proper  and  timely  administration  of  the  law, 
that  It  should  not  now  be  changed  or  disre- 
garded. Hence  we  are  of  the  (pinion  that 
the  application  for  an  order  allowing  an  ap- 
peal must  be  made  at  the  term  at  which  the 
order  or  Judgment  appealed  from  was  granted, 
or  the  next  succeeding  term,  and.  If  not  so 
made,  no  such  allowance  can  be  properly 
granted.  Until  the  end  of  the  next  term  the 
party  has  a  right  to  apply  for  such  an  allow- 
ance, and.  If  obtained,  then  for  the  first  time 
the  provisions  of  section  1325,  limiting  bis 
time  to  appeal,  apply.  If  no  application  is 
made  within  that  time,  none  can  be  subse- 
quently granted.  This  rule  Is  fair  to  parties, 
easily  understood  and  enforced,  has  been  In 
existence  for  many  years,  and  Is  recognized 
by  the  Code.  Therefore  the  practice  as  to 
the  limitation  of  such  an  appeal  must  now  be 
regarded  as  settled  In  these  respects,  and  any 
contrary  Intimation  or  statement  as  being 
overruled.  It  follows  that  the  appeal  In  this 
case  was  taken  In  time,  and  the  respondent's 
motion  to  dismiss  must  be  denied. 

When  we  come  to  the  consideration  of  the 
question  certified,  It  seems  clear  that  it  should 
be  answered  In  the  negative,  and  tliat  the 
Interlocutory  Judgment  of  the  appellate  divi- 
sion should  he  affirmed.  The  only  question 
before  this  court  Is  whether  there  is  a  mis- 
Joinder  of  causes  of  action.  The  appellants 
claim  that  the  complaint  contains  a  cause  of 
action  fOT  ejectment  against  some  of  the  par- 
ties, and  as  to  others  an  equitable  action  to 
settle  and  determine  the  rights  and  Interests 
of  the  parties  in  regard  to  the  property  in 
question.  After  a  careful  examination  of  the 
complaint,  we  are  of  the  opinion  that  It  is 
not  to  be  regarded  as  stating  more  than  one 
cause  of  action,  viz,  a  cause  of  action  in  eq- 
uity to  determine  and  enforce  the  rights  of 
the  various  parties  to  the  property  which  Is 
the  subject  of  the  action,  and  that  all  the 
rights  sought  to  be  established  and  enforced 
arose  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of 
action,  and  their  Joinder  in  the  same  com- 
plaint was  Justified  by  the  provisions  of  sec- 
tion 484.  The  respondent's  motion  to  dismiss 
the  appeal  must  be  denied,  with  $10  costs, 
the  question  certified  answered  in  the  n^a- 
tive,  and  the  Interlocutory  Judgment  of  the 
appellate  division  affirmed,  with  costs,— with 
leave,  however,  to  the  appellants,  upon  pay- 
ment of  all  the  costs  of  the  demurrers  and  of 
the  appeals,  to  wltMraw  the  demurren  and 
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serve  anewerB  wiHiin  20  days  after  service  of 
a  copy  of  the  Judgment  to  be  eut^ed  upon 
the  declaioQ  herein. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT,  HAIGHT,  VANN,  and  LANDON.  JJ., 
concur^ 

Motion  denied,  etc 

affi  N.  T.  EU) 

HUFPMIRE  et  al.  t.  CITY  OF  BR00KLT^3. 

(Coart  of  Appeals  of  New  York.   May  1,  1900.) 

MUNICIPAI,  CORPORATIONS  —  ANNEXATION  — 
LIABILITY  FOR  INJURIES  —  SEWKR  —  OYSTER 
BSD  —  DESTRUCTION  —  EMINENT  DOMAIN— 
TAKING  FOR  PUBLIC  USE-COMPENSATION. 

1.  Lawa  1804,  c.  356,  S  4,  providing  that  the 
city  of  B.  should  not  be  liable  for  an;  debt, 
liability,  or  obligation  of  the  town  of  F„  which 
the  act  annexed  to  the  city,  incurred  before  an- 
nexation, but  that  the  property  in  such  town 
should  remain  liable,  merely  defines  the  area 
of  taxation  for  such  liabilities,  and  doe«  not 
relieve  the  city  from  liability  in  a  suit  of  one 
Injured  by  the  construction  of  a  aewer  by  the 
town  of  F.  prim  to  the  annexation. 

2.  Where  a  properly  constructed  sewer,  erect- 
ed by  a  municipality  by  legislative  authority, 
discbargea  sewage  through  public  waters  a-ud 
over  land  owned  by  third  persona  directly  upon 
plaint^a  oyster  bed,  thereby  destroying  his 
oysters,  such  injurj;  is  not  consequential  and 
incidental  to  the  maintenance  of  the  sewer,  but 
constitutes  a  direct  invasion  and  appropriation 
of  plaintifTa  propertr  for  public  nae,  and  en- 
titles plaintiff  to  Just  compensation  in  damages 
therefor. 

Appeal  from  snpreme  court,  appellate  divi- 
sion. Second  department. 

Actlou  by  Richard  Hnffmire  and  Samnel 
Huffmire  agalnvt  the  dt^  of  Brooklyn. 
From  aiudgment  of  tbe  appellate  division  (48 
N.  Y.  Sun).  affirming  a  Judgment  tor 
pladntlffs,  defendant  appeals.  Affirmed. 

John  Wbalen,  Corp.  Counsel  (WUIIam  J. 
Carr,  of  counsel),  foi^  appellant  Frederick 
B.  C^ane.  for  respondents. 

WERNER,  J.  This  action  was  brought  to 
recover  damages  to  a  bed  of  oysters  planted 
by  the  plaintiffs  in  Mill  creek,  which  Is  tide 
water  bordering  upon  that  portion  of  the 
city  of  Brooklyn  formerly  known  as  the  town 
Of  FlatlanijB,  Kings  county,  N.  Y.  These 
oysters  were  planted  under  a  permit  Issued 
to  the  plaintiffs  by  the  Justice  of  tbe  peace 
and  tbe  supervisor  of  said  town  of  Flatlands, 
pursuant  to  the  provlslcms  of  chapter  734, 
Laws  1868.  This  act,  in  aubstance,  provides 
that  any  person  who  has  been  an  inhabitant 
of  the  town  for  a  period  of  six  months  prior 
to  making  application  may,  upon  complying 
with  the  provisions  of  the  act,  acquire  the 
right  to  plant  oysters  under  the  public  waters 
within  said  town,  and  have  "thi  exclusive 
property  In  the  oysters  so  planted,  and  the 
exclusive  use  of  said  oyster  beds."  Tbe  first 
pemlt  received  by  the  plaintiffs  was  issued 
In  December,  ]S82.  The  rental  or  license  fee 
was  flO  a  year.  This  permit  was  renewed 


from  year  to  year  until  1893,  when  the  plain- 
tiffs omitted  to  procmre  a  formal  renewal 
thereof,  but  continued  to  plant  and  gather 
oysters  as  before.  On  the  Oth  of  February. 
1893,  the  plaintiffs  paid  ?20.  which  Included 
the  rental  for  1892.  and  renewed  their  permit 
until  December,  1803.  The  damage  to  plain- 
tiffs' oyster  bed  was  caused  by  the  discharge 
of  sewage  thereon  from  one  of  defendant's 
sewers.  Tbe  history  of  this  sewer,  and  its 
relation  to  this  controversy.  Is  as  follows: 
By  chapter  161,  Laws  16S9,  tlie  legistatm^ 
authorized  tbe  town  of  Ftatbush  to  build  a 
sewer  to  empty  Into  tbe  waters  of  Jamaica 
Bay,  of  which  Mill  creek  Is  a  part.  This 
sewer  was  constructed  so  that  its  outlet  was 
about  300  feet  from  plaintiffs'  oyster  bed,  and 
was  first  used  In  January,  1893.  Soon  after 
It  was  in  operation,  the  plaintiffs  discovered 
that  their  oysters  were  covered  with  and 
ruined  by  tar  and  "sludge  acid";  substances 
which  were  being  discharged  from  the  mouth 
of  said  sewer.  The  town  of  Flatbusb  con- 
structed the  sewer  in  question;  bat  by  chapter 
356,  Laws  1894,  said  town  was  annexed  to 
and  became  a  part  of  the  city  of  Brooklyn, 
being  designated  as  the  Twenty-Ninth  ward 
thereof.  Section  4  of  said  act  provides  that 
the  city  of  Brooklyn  shall  not  be  ot  bectune 
liable  to  pay  "any  debt,  liability  or  obliga- 
tion of  the  town  of  Piatbush  •  *  ♦  con- 
tracted or  Incurred  prior  to  the  time  this  act 
shall  take  rffeet  •  •  •  but  the  property 
in  such  town  •  ■  •  *  aa  now  ccmstltuted 
*  *  *  shall  remain  liable  for  said  debts, 
liabilities  and  obligations,  and  the  moneys  to 
meet  the  same,  principal  and  in.terest,  as  they 
accrue,  shall  be  raised  by  taxation  upon  the 
property  of  said  town."  The  act  further  pro- 
vides that  tbe  taxes  levied  for  these  pur- 
poses, when  collected  by  the  city  of  Brook- 
lyn, shall  be.  paid  over  to  the  cotmty  treasurer - 
or  other  proper  officers  charged  with  the  duty 
of  paying  «uch  Indebtedness,  and  exempts 
the  territory  above  described  from  certain, 
general  city  taxes. 

The  first  question  presented  for  our  con- 
sideration, although  not  seilously  urged  upon 
the  argument,  is  whether  the  city  of  Brook- 
lyn Is  the  proper  defendant  In  such  a  case  as 
this.  As  this  action  was  not  brought  until 
after  the  town  of  Flatbusb  had  become  merged 
In  the  city  of  Brooklyn,  the  latter  is  undoubt- 
edly the  proper  party  .defendant  in  any  case- 
which  might  have  been  brought  against  the 
former  before  such  merger.  Where  a  mu- 
nicipal corporation  Is  legislated  out  of  exist- 
ence, and  Its  territory  annexed  to  another,  the 
latter,  unless  the  legislature  otherwise  pro- 
vides, is  entitled  to  the  property  and  liable 
for  the  debts  of  the  former.  DHL  Man.  Corp. 
(4th  Ed.)  8  186.  Tbe  provisions  of  chapter- 
350.  I^ws  18M.  limiting  and  defining  the 
liability  of  the  defendant  for  debts  and  obli- 
gations of  the  town  of  Flatbusb  prior  to  Its 
annexation  to  the  city  of  Brooklyn,  were  sim- 
ply Intended  to  confine  the  area  of  taxation, 
lor  such  debts  and  obligations  to  the  territory- 
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whhdi  vould  bave  been  liable  but  for  snch 
umexatlon.  TUb  1b  made  clear  by  otber  pn>- 
tIbIoob  of  tbe  sune  act  exempting  tbe  terri- 
tory annexed  from  the  payment  of  certain 
lazes  lerled  for  the  exctnslve  benefit  of  the 
ctty  of  Brooklyn  as  it  was  constituted  prior 
to  1874.  Any  aOnet  Cfuutroctlon  of  the  an- 
nazatton  act  lef erred  to  would  leave  remedl- 
Item  thOM  having  lawful  dalms  against  the 
fwmer  town  of  Flatbush.  That  town  no 
longer  ezlets.  By  the  act  of  1804  it  became 
a  part  of  flie  city  of  Brooklyn,  and  the  latter 
is  now  the  <Hily  legal  entity  which  can  be 
Inoagbt  Into  a  court  of  justice  upon  dalms 
agiUnst  the  former.  We  therefore  address 
onraelTeB  to  the  principal  .question,  which 
ailaea  npon  defttndailt's  contention  that  it  Is 
not  liable  In  any  event  It  seeks  to  shield 
Ita^  from  liability  hwetn  by  the  application 
of  the  rale  that  In  the  construction  or  opera- 
tion of  a  public  wort:  under  legldatlve  author^ 
ity  or  dbrectlon  a  municipal  corporation  is  not 
answeraUe  for  such  a  consequential  Injury 
as  may  result  to  others  where  there  is  no 
negligence  in  such  construction  or  operation. 
We  rMogniae  the  controlling  force  of  this  t&- 
miliar  and  now  well-settled  prindi^  It  Is 
founded  ui^ui  the  transcendent  power  of  the 
leglslatore,  within  consttrational  limitations, 
to  enact  whatever  it  may  deem  ess^itlal  to 
the  public  welfare.  The  question  which  most 
frequently  artecB  in  cases  where  this  rule  is 
invoked  is  whether  the  Injury  complained  of 
Is  purely  consequential,  or  la  so  dbect  as  to 
amount  to  a  taking  of  property  which  entitles 
the  party  Injured  to  compensation  under  the 
constitution.  That  is  the  predse  question 
here  presented.  The  plalntuts  contend  that 
the  casting  of  noxious  and  destructive  sub- 
stances upon  their  oyster  bed  was  not  a  Mn- 
eequentlal.  but  a  direct.  Injury.  The  dtfend- 
ant  inaiatB  that  the  discharge  of  the  sewer  In 
question  into  the  waters  of  UiU  creek  Is  slto- 
ply  the  consequential  result  of  obedience  to 
ttie  legislative  mandate,  and  that,  In  the  ab- 
sence of  negligence  on  the  part  of  the  mu- 
nldpal  antfaorltleB  in  the  conBtmcUim  and 
operation  of  said  sewer,  the  defendant  is  not 
UaUe.  Applying  the  rule  which  the  defend- 
ant InviAes  in  all  its  force  and  breadth,  we 
thiiA  this  case  falls  directly  within  the  con- 
stitutional taihibltion  against  the  taking  of 
property  wltliout  compensation.  The  plain- 
tiffs were  lawfully  In  possession  of  a  piece  of 
land  under  water  upon  which  they  had  plant- 
ed a  bed  of  oysters.  They  held-  tnelr  title 
under  legislative  authority,  which  was  as 
ample  and  unquestioned  as  that  under  which 
def  endant'a  sewer  was  constructed.  Although 
this  land  was  under  public  waters.  It  was  as 
much  tb»  private  pn^ierty  <it  the  plalnUfls 
as  though  it  had  been  a  tract  of  farm  land 
held  under  a  lease  ^m  the  town  of  Blat- 
lands  under  leglBhttlve  authority.  The  act 
of  tiie  defendant  In  pouring  ita  sewage  upon 
ttils  land  was  not  consequentiaL  It  was  as 
direct  as  though  It  bad  been  discharged 
upon  a  piece  of  land-  owned  or  rented  by  the 
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plafntlffs,  and  used  for  farming  or  gardening 
purposes.  In  the  latter  case  a  munldpal  cor- 
poration could  not  successfully  defend  its 
trespass  because  it  was  'acting  under  legis- 
lative authority,  or  because  its  sewage  had 
been  carried  to  the  lands  of  the  person  com- 
plalnli^  over  Oie  lands  of  others.  The  fact 
that  plaintiffs'  land  was  undo-- public  water, 
and  that  defendant's  sewage  was  discharged 
upon  It,  after  passing  through  800  feet  of  pub- 
lic water,  the  land  under  which  was  not  in 
the  possession  or  control  of  the  idalntlffs,  does 
not  differentiate  ttils  case  in  principle  from 
the  lllUBtratlve  case  of  a  discharge  ot  sew- 
age upon  surtkoe  lands.  In  either  case  the 
injury  is  so  direct  as  to  amount  to  an  bivar 
■  slon  of  a  private  right  which  no  legislative 
sancti<m  or  dlreeUon  can  Justify  or  excuse. 
These  views  are,  we  think,  austelned  by 
abundant  authority.  Early  hi  the  history  of 
this  court  the  distinction  was  clearly  liolnted 
out  betweot  direct  and  consequential  Injury 
to  private  luids  In  the  prosecution  of  public 
work  performed  under  legi^tive  direction. 
The  case  of  BadcIifTs  Ex'rs  v.  Uayor,  etc.,  4 
N.  Y.  20Et,  was  One  In  which  the  {dalntlffs 
were  heUA  not  entitled  to  recover  for  injuries 
to  their  lands  occasioned  by  a  change  of  grade 
In  the  street  adjolnhig  the  same.  None  of 
their  lands  had  beai  token  or  Invaded.  In 
speaking  of  the  rule  applicable  to  such  cases. 
Judge  Brtmson  said:  "Private  property  can- 
not be  taken  for  public  use  without  making 
Just  compensation  to  the  owner,  and  a  law 
which  anthorlies  the  taking  withont  provid- 
ing for  compensation  must  IM  unconstitutional 
and  void.  But  laws  which  authorise  the 
op«:dng  and  Improving  of  atreeU  and  high- 
ways, or  the  coiratniction  of  other  works  of 
a  public  nature,  hare  never  been  held  void 
because  &ey  omitted  to  provide  compensa- 
tion for  those  who,  thou^  tiielr  property  was 
not  token,  suffered  Indirect  or  consequential 
damftg»."  In  Bellli^^  v.  Ballroad  Co.,  23 
N.  Y.  47,  the  defendant  under  legislative  au- 
thority, constructed  a  railroad  embankment 
in  such  a  manner  as  to  cause  a  stream  to 
overflow  the  lands  of  the  plalnUlf.  Jndge 
Denlo,  In  discussing  tiie  right  of  the  railroad 
company  to  do  the  act  complained  of,  said: 
"This  Is,  of  course,  to  be  nnderstooa  as  lim- 
ited to  cases  in  whldi  the  legislature  has  the 
constitutional  power  to  act.  If,  therefore, 
a  corporation  or  an  officer  should  be  author- 
ised by  a  statute  to  teke  the  property  of  Indi- 
viduals for  -  any  purpose,  however  public  or 
generally  beneficial,  without  compensation, 
«!■,  for  a  private  use,  making  compensation, 
the  pretended  authority  would  be  whofiy  void, 
and,  of  course,  could  afford  no  protection  to 
any  one.  But  this  Umltetion  has  no  appllca- 
ti<m  to  cases  where  property  is  not  taken,  but 
only  subjected  to  damages  consequential  upon 
86me  act  done  by  the  steto  or  pursuant  to  ita 
authority."  In  Atwater  v.  Trustees.  124  N. 
Y.  602,  27  B.  880,  cited  by  defendant  and 
arising  out  of  a  state  ol  facte  similar  to  those 
In  the  Bellinger  Case,  supra,  the  distinction 
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above  adverted  to  was  again  recognized  by 
this  court  In  tbe  following  language:  "In  the 
present  case  the  action  of  the  defendants  in 
the  performance  of  the  work  was  confined 
w^ithin  the  limits  where  they  had  the  right 
to  execute  it,  and  the  effect  upon  property 
beyond  those  bounds,  resulting  in  damages, 
was  the  consequence  of  such  performance  of 
the  work,  and  not  the  direct  act  of  its  exe- 
cution by  them.  In  that  respect  this  case  Is 
distinguishable  from  that  of  St  Peter  t.  Den- 
ison,  58  X.  Y.  416.  There  the  defendant  was 
held  liable  because,  by  casting  stone  upon  the 
premises,  he  committed  a  trespass;  and  the 
fact  that  he  was  engaged  in  the  performance 
of  a  public  work,  and  the  fragment  of  rock 
was  in  the  process  of  blasting  thrown  upon 
the  land  of  another,  was  no  Justification. 
Here  the  Injury  to  the  plaintiffs'  premises 
was  not  done  directly  by  any  act  of  the  de- 
fendant, but  it  was  the  consequence  follow- 
ing and  traceaule  to  the  work  as  the  cause. 
In  the  one  case  the  act  of  the  party  was,  and 
In  the  other  not,  a  direct  Invasion  of  the  prem- 
ises of  the  plaintiff." 

But  even  more  directly  in  point  are  N'oonan 
V.  City  of  Albany,  79  N.  Y.  476,  and  New  York 
Oent.  &  H.  R.  K.  Go.  v.  City  of  Rochester, 
127  N.  Y.  591.  28  X.  E3.  416.  In  the  first  of 
these  cases  It  was  held:  "A  municipal  cor- 
poration has  no  greater  right  tlian  an  indi- 
vidual to  collect  the  surface  water  from  its 
lands  or  streets  into  an  artificial  channel,  and 
discharge  It  upon  the  lands  of  another;  nor 
has  It  any  Immunity  from  legal  responsibility 
for  creating  or  maintaining  nuisances."  In 
the  other  case  it  was  decided  that  "a  munic- 
ipality may  not  empty  its  sewers  upon  private 
prt^rty  without  acquiring  the  right  so  to 
do."  The  same  doctrine  was  held  to  apply  in 
Selfert  v.  City  of  Brooklyn,  101  N.  Y.  143,  4  N. 
E.  324,  which  was  an  action  brought  to  recover 
damages  alleged  to  have  been  caused  to  plain- 
tiff's premises  by  defendant's  negligence  in 
the  construction  of  a  sewer.  There  Chief 
Judge  Ruger  stated  the  rule,  which  is  applica- 
ble here,  as  follows:  "It  is  a  principle  of  the 
fundamental  law  of  the  state  that  the  prop- 
erty of  Individuals  cannot  be  taken  for  pubUc 
use  except  upon  the  condition  that  Just  com- 
pensation be  made  therefor;  and  any  statute 
conferring  power  upon  a  municipal  body,  the 
exercise  of  which  results  In  the  appropriation, 
destruction,  or  physical  injury  of  private  prop- 
ei-ty  by  such  body  is  Inoperative,  and  Inef- 
fectual to  protect  It  from  liability  for  the  re- 
sultant damages,  unless  some  adequate  pro- 
vision is  contained  in  the  statute  for  making 
such  compensation.  *  •  •  Where  •  ♦  • 
the  acts  done  are  of  such  a  nature  as  to  con- 
stitute a  positive  invasion  of  the  individual 
rights  guarantied  by  the  constitution,  legis- 
lative sanction  Is  Ineffectual  as  a  protection 
to  the  persons  or  corporation  performing  such 
acta  from  responsibility  for  tbeir  consequen- 
ces." The  foregoing  authorities  sufficiently 
illustrate  the  underlying  principle  which  most 
control  the  deciBlon  of  thli  case.  Briefly  c»- 


capitulated,  it  is  that  when,  in  the  exercise  of 
authority  conferred  upon  them  by  the  legis- 
lature, municipal  corporations  perform  acts 
as  a  result  of  which  some  indirect  or  conse- 
quential Injury  is  sustained  by  an  individual, 
the  latter  has  no  right  of  action  for  such  In- 
Jury.  Such  injuries  are  damnum  absque  in- 
juria. But  when  a  municipal  corporation 
takes  the  property  of  an  individual  it  must 
pay  for  it 

We  have  not  lost  sight  of  defendant's  con- 
tention that  the  deposit  of  sewage  on  the 
plaintiffs'  land  vras  not  a  taking  of  their 
property.  We  are  of  the  opinion  that  any 
direct  invasion  of  a  man's  land  la  a  taking  of 
his  property  within  the  meaning  of  the  con- 
stitution. The  destruction  of  plaintiffs'  oys- 
ters by  the  casting  of  sewage  upon  them  was 
as  clearly  a  taking  of  their  property  as  the 
physical  removal  and  conversion  of  the  same 
would  have  been.  The  Judgment  of  the  court 
below  should  be  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETTT. 
31ARTI.N,  and  YASH,  JJ^  concur.  OUIAMS, 
J.,  not  sitting. 

Jnc^ent  affirmed. 


(in  N.  T.  43) 

SHOTWELL  r.  DIXON  et  aL 

(Court  of  Appeals  of  New  York.   May  1,  1900.) 

GENERAL  ASSIGNMENT— PREI-'ERENCES— SUB- 
MISSION ON  FACTS  — LEGAL  SUFPICIKNCT  — 
OBJECTION  ON  APPEAL  —  WITNESS  —  PBB- 
8UMPTI0N— <5UESTI0N  OF  LAW. 

1.  Laws  1887,  c.  60S,  provides  that  no  prefer- 
ence in  a  general  assignment  for  the  benefit  of 
creditors,  except  tor  wages  or  salaries  of  em- 
ployes, shall  be  valid  except  to  one-third  value 
of  the  assigned  estate,  etc.  BeI4,  that  trans- 
fers of  property  to  creditors  not  shown  to  have 
bad  knowledge  of  a  contemplated  assignment 
are  valid,  thoui^  conferring  preferences  to  a 
greater  extent  than  one-third  of  the  debtor's 
estate,  and  though  the  debtor  Intended  to  make 
a  general  assignment. 

2.  The  fact  that  a  debtor  made  certain  trans- 
fers of  his  property  to  creditors  which  amount- 
ed to  preferences,  and  the  next  day  made  a  gen- 
eral assignment,  is  not  of  Itself  a  snfflcient 
circumstance  to  sustain  a  finding  that  the  cred- 
itors had  knowledge  of  bis  Intent  to  assign, 
since  evidence  equally  consistent  with  the  the- 
ory of  innocence  as  with  that  of  guilt  should 
be  interpreted  to  negative  the  idea  of  wrong- 
doing, and  a  mere  surmise  or  conjecture  will 
not  support  a  finding  of  fact. 

3.  Defendants'  submission  of  a  cause  on  the 
evidence  without  moving  for  a  nonsuit  ts  not  a 
concession  that  plaintiff's  teetlmony  is  sufficient 
in  law,  BO  as  to  preclude  an  objection  to  Its  le- 
gal insufiSciency  on  appeal. 

4.  Defenda-nts'  failure  to  become  wltneesea 
in  their  own  behalf  does  not  supply  the  lack  of 
material  evidence  in  plaintiff's  case,  so  as  to 
warrant  the  trial  court  In  assuming  that  a 
cause  of  action  exists  where  none  is  proved. 

5.  Where  no  evidence  exists  of  a  fact  materi- 
al to  plaintifTs  case,  a  reversal  by  the  supreme 
court  on  appeal  for  that  reason  is  a  deter- 
mination of  law,  and  not  of  facft;  and  Code,  S 
1338,  requiring  the  record  on  ai^>eal  to  show 
that  a  judgment  was  reversed  or  a  new  tria! 
granted  on  a  qnestimi  of  fact;  where  sncb  was 
the  case,  does  not  apply. 
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Appeal  from  aaprame  court,  appellate  divi- 
sion. Third  department. 

Action  by  Samuel  H.  Sbotwell  against  Wal- 
ter  W.  Dlzon  and  another  to  set  aside  prefer- 
ences under  an  assignment  for  the  benefit  of 
creditors.  From  a  Judgment  of  tbe  appellate 
division  (48  N.  Y.  Supp.  864)  reverslDg  a  Judg- 
ment In  favor  of  plaintiff,  he  appeals.  Af- 
firmed. 

Andrew  J.  Nellis,  for  appellant  B.  P.  Ani* 
bal,  for  respondents. 

HARTIN,  J.  For  some  years  anterior  to 
December  81,  ISOfi,  the  defendants  Baltie  H. 
Dixon  and  George  S.  Wilkine  were,  as  co- 
partners, engaged  in  the  manufacture  of 
gloves  and  mittens  under  the  firm  name  of 
Dixon  &  Wllkius.  On  the  28th  of  that  month 
they  ascertained  that  the  firm  was  insolvent. 
On  Monday,  the  80th,  they  made  and  executed 
a  large  number  of  sales  and  transfers  of  their 
property,  the  proceeds  of  which  were  appro- 
priated chiefly  to  the  pigment  of  the  debts  of 
the  flnn.  There  may  have  been  one  or 
more  Instances  where  a  debt,  or  a  portion  of 
a  debt,  of  one  of  the  Individual  members  of 
the  firm  was  thus  discharged,  but  practically 
the  entire  amoxmt  received  in  money,  notes, 
checlcs,  or  otherwise  was  applied  to  the  pay- 
ment of  the  honest  d^bts  of  the  firm.  On  the 
following  day  they  made  a  general  assign- 
ment tor  the  benefit  of  their  creditors  without 
Iireferenee.  ezc^t  such  as  the  statute  re- 
quires. Subsequently,  the  plaintiff  obtained 
a  Judgment  against  the  members  of  the  firm 
upon  an  Indebtedness  created  prior  to  the 
making  of  their  general  assignment  and 
which  remans  unpaid.  This  action  was 
brought  by  the  plaintiff  In  his  own  behalf  as 
well  as  In  behalf  of  other  creditors  who  might 
become  parties  to  this  suit.  Its  purpose  was 
to  bare  all  the  sales  and  transfers  of  property 
by  Dixon  &  Wtlklns  declared  void  upon  the 
ground  that  they  were  made  with  an  Intent 
to  avoid  the  provisions  of  the  statute  restrict- 
ing preferences  under  a  general  assignment 
and  as  a  fraud  upon  the  statute  and  rights 
of  the  general  creditors,  and  to  have  all  the 
property  so  transferred  declared  to  be  a  por- 
tion of  the  trust  fund  created  by  the  general 
assignment,  and  distributed  thereunder.  The 
rase  was  tried  at  special  term,  which  found 
that  such  sales  and  transfers  were  made  In 
contemplation  of  a  general  assignment  for  the 
benefit  of  creditors,  and  as  a  part  of  an  entire 
scheme  to  prefer  the  creditors  to  whom  trans- 
fers and  payments  were  made  in  excess  of 
the  amount  allowed  by  statute;  that  the 
amount  of  such  transfera  exceeded  one-third 
of  the  assigned  estate  after  making  the  deduc- 
tions allowed  by  law;  and  that  each  of  the 
creditors,  when  his  debt  was  paid  or  adjusted, 
Icnew  that  the  firm  Intended  to  make  a  gener- 
al assignment  and  accepted  such  payment 
with  the  intent  to  secure  a  greater  preference 
than  the  statute  relating  to  assignments 
would  permit.   The  court  thereupon  directed 


a  Judgment  appealing  a  receiver,  canceling 
certain  mortgages,  requiring  .  the  creditors 
who  bad  been  so  paid  to  account  to  tbe  re* 
ceiver  for  all  the  money  that  had  come  into 
their  hands,  discharging  the  assignee  named 
In  the  assignment  and  appointing  another, 
and  awarded  the  plaintiff  Judgment  for  costs 
and  disbursements  and  5  per  cent  additional 
allowance  against  six  of  the  defendants, 
named,  who  were  creditors,  and  whose  debts 
were  paid.  Upon  appeal  to  the  appellate  divi- 
sion the  Judgment  of  the  special  term  was 
reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event  From  that  Judgment  the 
plaintiff  appealed  to  this  court  stipulating 
that  upon  affirmance  a  Judgment  absolute 
should  be  rendered  against  him. 

It  Is  claimed  by  the  appellant  that  the  Judg> 
ment  was  reversed  upon  tbe  facts,  and  that 
as  the  court  failed  to  so  state  In  its  order  or 
judgment  section  1338  of  the  Code  requires 
us  to  presume  that  It  was  reversed  upon  the 
law,  and  not  upon  a  question  of  fact  If 
tbe  Judgment  was  reversed  upon  the  facts, 
the  contention  of  the  appellant  Is  entirely 
correct  Bomelsler  v.  Forster,  154  N.  T.  229, 
236,  48  N.  E.  534,  39  L.  R.  A.  240;  Parker 
T.  Day,  155  N.  T.  383,  386,  49  N.  B.  1(M«; 
Petrle  v.  Hamilton  Oillege,  158  X.  Y.  468,  463, 
53  N.  B.  216;  People  v.  Adirondack  Ry.  Co., 
160  N.  Y.  225,  235,  54  N.  E.  680.  But  if,  as 
was  held  by  the  court  below,  there  was  no 
evidence  to  sustain  tbe  finding  of  tbe  trial 
court  as  to  any  one  of  the  facts  material 
and  necessary  to  sustain  the  Judgment  then 
a  question  of  law  was  presented,  which 
must  be  reviewed  by  this  court.  Gannon  v. 
McGuire,  160  N.  Y.  476,  55  N.  El  7;  Canda 
V.  Totten.  157  N.  Y,  281,  61  N.  E.  980;  Speli- 
man  v.  Looschen,  162  X.  Y.  268,  56  N.  B.  761; 
Fumer  v.  Seabury,  136  N.  Y.  50.  60,  31  X. 
B.  1004;  Hannigsn  v.  Allen,  127  K.  Y.  639. 
2rr  N.  E.  402;  Davis  v.  Leopold,  87  N.  Y. 
620.  It  Is  not  claimed  that  the  transfers 
by  Dixon  &  Wllklns  were  made  with  an  in- 
tent to  hinder,  delay,  or  defraud  their  cred- 
itors, and  consequently  void,  under  tbe  stat- 
ute relating  to  fraudulent  conveyances  (2 
Rev.  St  p.  137,  SI  1.  S).  The  sole  theory  up- 
on which  this  action  was  based  and  has  thus 
far  proceeded  Is  that  these  transfers  were 
invalid  because  in  contravention  of  the  pro- 
visions of  chapter  503,  Laws  1887.  That 
statute,  so  far  as  material,  declares:  "In  all 
funeral  assignments  of  the  estates  of  debtors 
for  the  benefit  of  creditors  hereafter  made, 
any  preference  created  therein  (other  than 
for  the  wages  or  salaries  of  employees  under 
chapter  three  hundred  and  twenty-eight  of 
the  Laws  of  Eighteen  Hundred  and  Eighty- 
Four,  and  chapter  two  hundred  and  eighty- 
three  of  the  Laws  of  Eighteen  Hundred  and 
Eighty-Six)  shall  not  be  valid  except  to  the 
amount  of  one-third  in  value  of  the  assigned 
estate  left  after  deducting  such  wages  or 
salaries,  and  the  costs  and  expenses  of  ex- 
ecuting such  trust"  It  may  be  observed, 
in  passing,  that  the  statute  relates  only  to 
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general  assignments  for  the  benefit  of  cred- 
itors, and  to  preferences  created  therein,  and 
does  not.  In  terms,  relate  to  any  other  trans- 
fers or  transactions.  So  that,  under  Its  pro- 
Tlslona,  If  the  language  employed  was  given 
only  Its  usual  and  ordinary  meaning,  It  would 
seem  to  have  no  application  to  a  case  like 
this,  where  the  transfers  were  Independent 
of  the  assignment  But  the  decisions  of  this 
court  have  given  it  a  broader  effect.  Inde- 
pendently of  that  statute,  the  judgment  debt- 
ors, although  insolvent,  had  the  right  to  sell 
and  transfer  the  whole  or  any  portion  of  their 
property  to  one  or  more  of  their  creditors 
In  payment  of  or  to  secure  their  debts,  if 
that  was  their  honest  purpose,  although  the 
effect  of  the  sale  or  transfer  would  be  to 
place  their  property  beyond  the  reach  of  their 
other  creditors,  and  render  their  debts  uncol- 
lectible. Tompklna  v.  Uunter,  149  N.  Y.  117, 
121,  43  N.  E.  532;  Belaney  v.  Valentine,  154 
N.  Y.  692,  49  N.  B.  65;  Dodge  v.  MoKechnle, 
156  N.  Y.  614,  51  N.  E.  268.  That  right  ex- 
isted at  common  law  as  an  Incident  to  the 
right  of  property,  and  still  exists,  except  as 
limited  by  the  provisions  of  the  statute  of 
1887  and  the  decisions  under  it  In  1891,  In 
Berger  v.  Varrelmann,  127  N.  Y.  281,  27  N. 
E.  1066,  12  L.  R.  A.  808.  the  question  of 
the  effect  and  operation  of  the  statute  of 
1887  was  under  consideration  by  this  court 
It  was  there  held  that  the  statute  was  not 
confined  to  preferences  in  the  assignment  It- 
self, but  also  applied  to  those  created  by  sep- 
arate Instruments  in  contemplation  of  an  as- 
signment and  It  was  intimated  that  the  stat- 
ute applied  to  all  Instrumentalities  which  the 
Insolvent  debtor.  In  contemplation  of  a  gen- 
eral assignment  voluntarily  employed  to  give 
a  preference,  and  that  the  want  of  knowledge 
on  the  part  of  a  creditor  so  preferred  that  an 
assignment  was  contemplated  would  not  avail 
to  validate  the  preference.  From  the  latter 
part  of  that  decision  three  of  the  Judges  dis- 
sented. This  decision  was  banded  down  In 
June,  and  in  the  following  December  the 
same  question  arose  in  the  case  of  Manning 
V.  Beck,  129  N.  Y.  1.  29  N.  E.  90,  14  L.  R. 
A.  198,  where  the  preceding  case  was  consid- 
ered and  limited.  It  was  there,  in  effect, 
said  that  the  provisions  of  the  statute  of 
1887  were  not  intended  to  and  did  not  pre- 
vent a  creditor  from  obtaining  payment  or 
security,  or  a  preference  for  his  debt,  even 
from  an  Insolvent  debtor,  but  that  under  the 
decision  in  the  Better  Case,  if  a  creditor  ac- 
cepted such  security  with  knowledge  that 
the  debtor  Intended  to  make  an  assignment, 
and  that  the  security  was  exeaited  In  con- 
templation thereof.  It  would  result  in  a  viola- 
tion of  the  statute,  and  the  security  would 
be  void.  It  was,  however,  plainly  held  that, 
if  the  creditor  accepted  the  security  or  pay- 
ment In  Ignorance  of  any  such  existing  in- 
tent upon  the  part  of  the  debtor,  the  provi- 
sions of  the  statute  would  not  apply,  and 
the  security  would  not  be  rendered  Invalid 
by  the  fact  that  the  debtor  thereafter  ex- 


ecuted an  assignment  That  case  was  fol- 
lowed In  Thalhelmer  v.  Klapetzk;,  129  N. 
Y.  647,  29  N.  E.  1081.  In  January.  1892,  in 
Spelman  v.  Freedman,  130  N.  Y.  421,  429. 
29  N.  E.  766,  this  court  again  bad  the  question 
under  consideration,  and  held  that  inasmuch 
as  It  was  in  that  case  alleged  and  admitted 
that  the  acts  of  the  creditors  to  whom  trans- 
fers were  made  were  performed  in  contempla- 
tion of  an  assignment  by  the  debtors,  it  fell 
within  the  principle  of  the  decisions  In  the 
Berger  and  Manning  Cases,  and  was  an  eva- 
sion of  the  statute.  In  1893,  the  case  of 
Bank  v.  Sellgman,  138  N.  Y.  435.  34  N.  F^. 
196,  was  decided  by  this  court  and  it  was  held 
that  a  preference  exceeding  one-third  of  the 
assets  of  an  insolvent  who  made  an  assign- 
ment for  the  benefit  of  creditors,  given  ei- 
ther In  tbe  assignment  or  by  a  separate  In- 
strument which  could  be  construed  as  a  part 
of  the  assignment  did  not  In  the  absence 
of  any  question  as  to  the  bona  fides  of  the 
debt  preferred,  render  the  assignment  wholly 
void;  that  the  statute  operated  upon  the 
preference  only,  and  not  ni>on  the  assignment 
itself,  or  the  title  of  the  assignee;  and  that 
the  rights  of  creditors  could  only  be  asserted 
by  the  assignee,  or  by  an  action  in  aid  of  the 
assignment  for  the  benefit  of  all  the  creditors. 
This  decision  was  followed  In  Abegg  v.  Bish- 
op, 142  N.  Y.  280,  36  N.'  E.  1058.  In  1895. 
the  case  of  Maass  v.  Falk.  146  K.  Y.  34.  40 
N.  E.  604.  was  before  this  court  In  that 
case  there  was  no  general  asaignmeqt  and 
it  was  held  that  the  statute  of  1SS7  had  no 
application,  and  that,  although  the  transfers 
to  the  bank  were  of  the  same  date  of  the 
transfers  to  other  creditors,  still,  aa  no  rela- 
tion between  the  transaction  with  the  bank 
and  that  with  tbe  other  creditors  on  the  fol- 
lowing day  was  shown,  none  could  be  in- 
ferred from  the  similarity  of  dates.  In 
Tompkins  v.  Hunter.  149  N.  T.  117.  43  N.  E. 
532,  which  was  decided  Id  April,  1896.  this 
court  held  that  a  sale  and  transfer  by  an 
insolvent  of  all  his  property  at  Its  full  value 
in  payment  of  debts  to  but  one  creditor,  with- 
out making  or  contemplatli^  a  general  as- 
signment was  not  within  the  provisions  of 
tbe  statute  of  1SS7;  and  the  Berger  and 
Spelman  Cases  were  again  limited.  In  that 
case  It  was  said  that  the  doctrine  of  those 
cases  was  not  to  be  extended.  That  case  was 
followed  In  1^  in  Delaney  v.  Valentine, 
154  N.  Y.  892,  699.  49  N.  E.  63. 

Thus  we  find  It  firmly  established  by  the 
decisions  of  this  court  that  the  statute  of 
1887  applies  to  other  transfers  where  there  la 
a  subsequent  general  assignment  and  the 
evidence  shows  that  they  were  made  In  con- 
templation thereof,  and  with  the  Intent  of 
avoiding  the  statute,  provided  It  Is  proved 
that  the  creditors  had  knowledge  of  such  In- 
tent and  purpose  on  the  part  of  thdr  trans- 
ferror. But  it  Is  equally  clear,  under  the 
decisions  as  they  now  stand,  that  previous 
transfers  to  credftoi-s  to  pay  their  honest 
claims  cannot  be  avoided,  or  be  held  to  fall 
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vltbln  tbe  statute,  mtless  the  evidence  fairlj 
fibows  a  knowledge  on  their  part  that  an  as- 
sigoment  la  conteniplated,  and  that  the  pur- 
iwse  of  such  transferfl  Is  to  give  a  preference 
iQ  excess  of  one-third  of  the  estate.  When 
we  examine  the  proof  In  this  case,  we  find 
that  all  the  creditors  whose  debts  were  paid 
or  secured  by  the  firm  of  DLxon  &  Wllklna 
by  transfers  preceding  the  assignment  were 
bona  fide  ireditors,  and  that  tbe  paylnents 
were  made  upon  honest  and  subsisting  debts. 
This  ia  alleged  la  the  complaint,  and  no- 
wbere  denied.  It  Is  obvious  from  the  record 
that  these  transfers  were  separate  and  dis- 
tinct from  the  general  assignment,  and  none 
had  any  direct  connection  with  any  other. 
The  varfoua  transfers  to  creditors  were  ese- 
cuted  open  tbe  30th  day  of  December,  while 
tbe  assignment  was  made  on  the  Slst  of  tbe 
same  month.  We  find  no  proof  of  any  Intent 
on  the  part  of  the  firm  to  make  an  assign- 
ment when  the  transfers  were  executed,  ex- 
cept Bach  as  may  be  inferred  from  tbe  time 
when  they  were  made,  tbeir  number  and 
amount,  and  the  relations  of  the  parties.  All 
the  direct  proof  le  to  the  contrary.-  One  of 
the  members  of  the  firm  and  their  attorney 
were  called  as  witnesses  by  tbe  plaintiff,  and 
tfadr  testimony  tended  to  show  tbat  at  the 
time  of  these  transfers  no  assignment  was 
contemplated  by  them,  and  that  none  was 
thought  of  until  the  next  day,  when  the  re- 
port that  an  assignment  had  been  made  was 
found  to  be  In  circulation.  Hence,  if  there 
was  any  evidence  to  Justify  the  finding  that 
the  firm  contemplated  making  a  general  as- 
signment when  the  transfers  to  Its  creditors 
were  made.  It  must  be  based  solely  upon  the 
number  and  charactw  of  the  transfers,  and 
the  ftict  that  on  the  following  day  it  made 
a  general  assignment.  Perhaps  this  evidence 
was  sufBclent  to  justify  the  court  In  finding 
as  a  fact  that  the  members  of  the  firm  Jn* 
tended  to  make  such  general  assignment 
when  the  transfers  were  made.  But  that 
alone  did  not  Justify  the  Judgment  awarded, 
becanse.  If  we  assume  such  intent,  yet,  un- 
less it  was  known  or  understood  by  the  trans- 
ferees, these  transfers  are  valid.  We  have 
examined  the  record  In  valh  to  find  any  evi- 
dence showing  such  knowledge  upon  their 
part,  unless  It  Is  established  by  tbe  mere  fact 
that  the  defendants  made  tiiese  transfers, 
and  on  the  subsequent  day  made  a  general 
asBlgnmrat.  While  It  is  tme  that  a  material 
fact  may  be  established  by  circumstantial 
evidence,  yet  the  circumstances  must  be  such 
as  to  lead  fairly  and  reasonably  to  the  con- 
clnslon  songbt  to  be  established,  and  fairly 
and  reasonably  exclude  any  other  hypothesis. 
A  par^  relying  mwn  the  establishment  of  a 
cause  of  action  or  remedy  against  another 
based  npon  wrongdoing  must  show  affirm- 
atively facts  and  circumstances  necessarily 
tending  to  establish  a  probability  thereof. 
When  the  evidence  Is  capable  of  an  interpre- 
tation which  makes  It  equally  as  consistent 
with  the  innocence  of  a  party  as  with  his 


gnllt,  tbat  meaning  most  be  ascribed  to  it 
which  accords  with  his  innocence.  It  can 
only  be  so  established  by  proof  of  such  cir- 
cumstances as  are  Irreconcilable  with  any 
other  theory  than  the  guilt  of  the  person  ac- 
cused. Huppert  V.  Railroad  Co..  154  N.  Y.  90, 
»3,  47  N.  E.  071;  Morris  v.  Talcott,  96  ».  Y. 
100;  Baird  v.  Mayor,  etc,  Id.  S&I;  Constant 
V.  University,  133  N.  Y.  640,  31  N.  B.  26; 
Shultz  V.  Hoagland,  85  N.  Y.  464.  A  question 
similar  to  this,  where  the  circumstances  were 
quite  like  those  in  the  case  at  bar,  arose  la 
Maasa  v.  Falk,  supra,  and  it  was  there  eald: 
"So  far  as  tbe  evidence  discloses,  there  was 
no  relation  aor  connection  between  the  trans- 
action with  the  banks  and  that  with  the 
other  creditors  on  tbe  following  day.  None 
can  be  Inferred  from  the  similarity  of  the 
dates.  •  *  *  There  is  notiilng  in  the  evi- 
dence which  shows,  or  tends  to  show,  that 
knowledge  and  the  burden  npon  tbe  plaintiffs 
to  give  such  proof  was  never  shifted  npon' 
the  defendants."  When  the  evidence  In  this 
case  Is  tested  by  the  principle  of  those  de- 
cisions, we  find  it  wh<dly  insnfilcient  to  es- 
tablish any  knowledge  npos  the  part  of  tbe 
creditors  tbat  a  subsequent  general  assign- 
ment was  contemplated,  or  even  to  establish 
a  probability  of  snch  knowledge.  The  proof 
was  at  least  as  consistent  witii  the  theory 
that  they  had  no  such  knowledge  as  with  the 
idea  that  they  possessed  It.  It  Is  ptraslble 
that  under  the  evidence  the  court  may  have 
suspected  that  such  knowledge  existed,  but 
a  mere  conjecture  or  sormlae  was  not  Bnf&- 
clent  to  authorize  a  finding  to  that  effect  To 
justify  such  a  flndhig.  there  should  have  been 
sufficient  iHm>f  to  sustsln  the  claim  of  the 
plaintiff  in  that  respect.  That  It  raised  a 
mere  conjecture,  surmise,  or  speculation  is 
not  enough.  Banlec  t.  Railroad  Co.,  S9  N. 
Y.  356,  368;  Pollock  v.  Pollock,  71  N.  Y.  187, 
163;  Bond  v.  Smith,  113  N.  Y.  378.  SSS,  21 
N.  E.  128;  Pauley  v.  Lantern  Co..  131  N.  T. 
90.  8S,  20  N.  E.  099.  15  K.  A.  194;  Linkhauf 
V,  Lombard,  1B7  N.  Y.  417.  425,  S3  N.  B.  472; 
Hemmens  v.  Nelson,  188  N.  Y.  517,  34  N.  E. 
342,  20  L.  R.  A.  440;  Hudson  v.  Railroad  Co., 
145  N.  Y.  408,  412,  40  N.  E.  8;  Laldlaw  v. 
Sage,  168  N.  Y.  73.  94.  62  N.  B.  670.  These 
considerations  lead  us  to  the  conclusion  that 
the  learned  appellate  division  was  correct  In 
holding  that  there  was  no  testimony  to  show 
that  the  respondents,  when  they  received 
payment  or  security  for  their  debts,  knew 
that  the  firm  of  Dixon  &  Wflklns  Intended  to 
make  a  general  assignment.  Therefore  that 
court  properly  reversed  the  Judgment  upon 
a  question  of  law.  and  its  determination 
should  be  affirmed. 

The  contention  of  tbe  appellant  that  the 
defendants,  by  submitting  the  case  upon  the 
testimony  without  making  a  motion  for  a 
nonsuit,  conceded  that  the  evidence  was  suffi- 
cient to  make  the  question  of  the  creditors' 
knowledge  one  of  fact,  cannot  be  sustained. 
It  cannot  be  properly  held  that  where  a  plaln- 
tUt  falls  to  establish  a  cause  of  action,  the 
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def«idant;  tiy  tabmitUng  the  caae  wltbont 
moTlng  for  a  noDBult,  sappUes  tbe  neceBaarjr 
proof,  or  Is  to  be  regarded  as  valrlug  his 
rigbt  to  raise  that  guestlm  upon  uppeai, 

Xor  do  we  ttafnk  the  appdlant's  other  con- 
tention—that, because  the  defendants  were 
not  awom  as  witnesses  In  the  case,  the  coort 
may  assume  that  a  cause  of  action  »Iata 
without  the  proof  necessary  to  constitnto  It- 
can  be  upheld.  So  loag  as  the  plaintiff  had 
not  established  s  cause  of  action  against 
thepii  they  were  nelthw  required  to  make 
a  motion  for  a  nonsuit  to  protect  their  rights, 
nor  were  they  called  upon  to  Introduce  evi- 
dence to  contradict  or  e:qdain  focta  which 
were  Insuffldeot  to  estaUlsh  any  liability 
against  Uiem. 

We  think  the  decision  ot  the  m>pellate  dlT^ 
sion  was  correct;  that  it  property  reTersed 
the  judgment  upon  a  question  ot  law  arising 
fn»n  the  fact  that  there  was  no  evidence  to 
sustain  a  finding  of  the  special  t«rm,  which 
was  material  and  necessary  to  siutaln  its 
judgment;  and  that  the  Judgment  of  reversal 
should  be  affirmed.  Tbe  order  should  be  af- 
firmed, and  Juds^ent  absolute  directed  tor 
the  defendants  upon  tbe  plalntifTs  stipula- 
tion, with  one  bill  of  costs  to  the  defendants 
In  all  the  courts. 

GRAY,  BARTLBTT,  CDLLEN,  and  WER- 
NER, JJ.,  concur.  PARKER.  Q,  not  vot- 
ing.  VANN,  J.,  absent 

Order  affirmed,  etc. 


a«2  N.  T,  674) 

JANNECK  T.  METROPOLITAN  LIFE  INS. 
00. 

(Ooart  of  Appeals  of  New  York.   May  1,  1900.) 

INSURANCB  —  PROVISION  OF  POLICY  —  INTEM- 
PERANCE OP  INSURED— TERMINATION 
OF  POLICY— CONSTRUCTION. 

Where  a  life  insurance  policy  provided 
that,  should  the  insured  become  so  intemperate 
as  to  Impair  his  health,  or  to  induce  delirium 
tremens,  tbe  company  should  have  the  nnqaes- 
tioned  right,  on  becoming  satisfied  of  such  fact, 
to  terminate  the  contract  kdd,  the  insurer 
could  not  terminate  the  contract  nnless,  as  a 
matter  of  fact,  the  insured  was  so  intemperate 
as  to  Impair  his  health,  or  induce  delirium  tre- 
mens. 

Parker,  a  J.,  and  Gray.  diraenting. 

Appeal  from  supreme  court,  appellate  dlvl- 
stOD,  P'ourth  department. 

Action  by  Bei*tha  Jaoneck  against  the  Met- 
ropolitan Life  Insurance  Company.  From  a 
judgment  and  order  of  the  appellate  diTision 
(43  N.  T.  Snpp.  669)  affirming  a  Judgment 
in  favor  of  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.  Affirmed. 

Eugene  Van  Voorbis,  for  appellant  Gfeorge 
F.  Yeoman,  for  respondent. 

WERNER,  J.  This  action  was  brought  up- 
on a  life  Insurance  policy  for  ¥1,000,  Issued 
by  the  defendant  on  the  5th  day  of  July,  1890, 
upon  the  life  of  one  Charles  Janneek,  and 
payable  to  the  plaintiff,  the  beneficiary  there- 


in named.  The  idaJntiff  reoovered  a  vwdlct 
In  the  trial  court,  and  th6  unanimous  affirm- 
ance In  the  appellate  division  of  the  Judgment 
thereon  precludes  us  from  looking  Into  tbe 
evidence  to  see  whether  It  supports  the  ver- 
diet  Tbe  only  exceptions  of  sufficient  Im- 
portance to  require  dlscussltm  are  those  which 
arise  upon  tbe  construction  of  the  foUowliw 
clause  of  said  policy:  "Should  the  life  In- 
sured be  convicted  of  a  f^ony,  or  become  bo 
Intemperate  as  to  Impair  his  healtii,  or  to 
Induce  delirium  tremens,  said  company  shall 
have  the  unquestioned  rUiit.  upon  becoming 
satisfied  of  such  fact,  to  terminate  tbls  con- 
tract immediately  upon  the  tmder  to  the 
party  in  Interest  at  the  l^;al  reserve,  as  here- 
Inbefbre  described."  The  defendant  acting 
upon  information  from  which  It  became  sat- 
isfied that  the  insured  had  become  so  Intem- 
perate as  to  Impair  his  health,  tendered  to 
the  bm^da^  the  legal  reserve  which  had 
accrued  upon  said  pc^lcy,  and  notffied  ber  in 
vrltliv  thatthe  cmtract  was  terminated.  The 
plahitlff  reused  to  accept  tiie  legal  reserve 
thus  tendered,  or  to  regard  tbe  contract  as 
terminated,  and  periodically  tendered  to  Hie 
defendant  the  luremluma  upon  such  policy  as 
they  became  due  until  the  death  of  the  In- 
sured. Under  these  conditions  the  plaintiff 
contends,  and  the  courts  b^ow  have  b^, 
that  the  language  of  the  iwUcy  above  quoted 
did  not  give  the  defendant  the  arbitrary  rl^t 
to  terminate  the  contract  and  that  such  rigbt 
depends  upon  the  existence  of  the  fitct  which 
is  relied  upon  to  terminate  It  It  cannot  be 
denied  that  It  was  entirely  competent  for  the 
^rtles  to  make  a  contract  which  the  Iiuurer 
would  have  the  unquestioned  right  to  termi- 
nate at  will.  IMd  th^  make  such  a  con- 
tract? The  answer  to  this  question  must  be 
found  ta  auch  a  construction  of  the  language 
used  as  will  effectuate  the  fair  Intent  and 
meaning  of  the  contract  In  considering  in- 
surance contracts  courts  should  be  guided  by 
two  cardinal  rules  of  universal  application. 
The  first  is  that  when  the  language  is  clear 
and  unequivocal,  the  contract  should  be  en- 
forced according  to  its  terms,  without  regard 
to  the  equitable  considerations  which  may  be 
urged  In  avoidance  of  It  Tbe  second  is  that, 
when  the  language  of  an  Insurance  contract 
is  so  ambiguous  as  to  render  It  susceptible  of 
two  Interpretations,  It  should  be  most  strong- 
ly construed  against  the  Insurer,  because  the 
latter  has  prepared  the  contract,  and  is  re- 
sptmslble  for  the  language  used.  Eratzen- 
st^n  V.  Assurance  Co.,  116  X.  Y.  58,  22  N.  E. 
221,  S  L.  B.  A.  78&;  Allen  v.  Insurance  Co., 
85  N.  Y.  478;  Herrman  v.  Insurance  Co.,  81 
N.  Y.  181.  With  these  rules  In  mind.  let  us 
analyze  the  language  above  referred  to: 
"Said  company  shall  have  the  unquestioned 
rigbt  upon  becoming  satisfied  of  such  fact,  to 
terminate  this  contract"  etc.  What  fact? 
Obviously,  the  fact  of  conviction  of  a  felony, 
or  of  such  a  degree  of  Intemperance  on  the 
part  of  the  Insured  as  to  Impair  bis  health. 
The  sentence  begins,  "Should  the  life  Insured 
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be  convicted  of  a  U^ny,  or  beotnne  so  intem- 
perate as  to  Impair  ble  health  or  induce  do* 
lirlnm  tremens,"  etc.  We  think  ^ts  language 
assumes  the  existence  of  the  fact  as  an  es- 
sential prerequisite  to  the  exercise  of  the 
right  reserved.  Upon  becoming  satisfied  of 
"Boch  fact,"  and  not  otherwise,  has  the  in- 
snw  the  right  to  terminate  the  contract? 
iMt  m  suppose  tliat  the  insuror  in  a  givra 
case  should  be,  or  claim  to  be,  satisfied  that 
tlie  insured  had  been  convicted  ot  a  felonj, 
and  should  thereupon  terminate  the  policy* 
Suppose,  further,  that  the  insured  had  not 
been  ccmvicted  at  all,  or  had  only  been  con- 
victed of  a  misdemeanor.  Oould  the  insurer 
in  such  a  case  successfully  maintain  that  It 
had  pn^erly  exercised  its  right  to  terminate 
and  canc^  the  contract?  We  think  not  Let 
us  assume  that  tlie  Insured  hau  never  even 
tasted  Intoxicating  liquors,  and  that  the  ln< 
surer  had  Information  from  which  it  became 
satisfied  that  the  Insured  had  become  so  in- 
temperate as  to  Impair  his  health,  aud  there- 
upon the  insurer  had  proceeded  to  cancel  the 
policy.  Can  it  be  seriously  urged  that  such 
cancellation  would  clearly  be  supported  by 
the  language  of  this  contract?  In  answering 
this  inquiry  In  the  negative,  we  do  not  deny 
the  right  of  an  insurance  company  to  make 
Just  such  a  contract  as  the  d^endant  claims 
to  have  made  in  the  present  instance.  But 
insurance  contracts,  above  all  others,  should 
be  dear  and  ucplidt  In  their  terms.  They 
ahoold  not  be  couched  In  language  as  to  the 
constmction  of  which  lawyers  and  courts 
may  honestly  differ.  In  a  word,  they  should 
be  so  plain  and  miamblguous  that  men  of 
average  Intelligence  who  invest  In  these  om- 
tracts  may  know  and  understand  their  mean- 
ing and  import 

It  vronld  have  bera  perfecfly  simple  for  the 
insurer  to  have  said  that  whatever  it  becomes 
satisfied  that  the  insured  has  been  convicted 
■of  a  tdonj,  or  has  become  so  Intempuate  as 
to  Impair  his  health,  it  sbonld  have  the  un- 
queatlMied  right  to  terminate  the  contract 
erai  thou^  It  Aonld  traiupire  that  it  had 
acted  on  mistek^  information,  or  without 
evidence.  But  this  the  Insurer  did  not  say. 
On  the  contrary,  it  has  used  language  which 
strongly  Indicates  an  tnt^tlon  to  make  the 
existence  of  tiie  tact  the  test  of  the  right  to 
caned  the  cootract  We  think  the  most  tAvcx- 
able  construction  of  this  language  to  which 
the  insurer  is  entitled  leaves  its  txne  meaning 
In  doubt  and,  under  the  rule  above  adverted 
tOk  that  doubt  should  be  resolved  In  favor  of 
the  Insured.  We  ther^ore  condnde  that  the 
defendant's  exception  to  the  refusal  of  the 
trial  court  to  direct  a  verdict  in  its  f  avw,  and 
to  the  refusal  of  the  court  to  instruct  tb.e  Jury 
that  the  defendant's  constructlcm  of  the  ctHo- 
tiact  was  the  true  one,  were  not  well  taken, 
and  tiiat  the  Judgment  of  the  court  below 
should,  therefore,  be  affirmed,  with  costs. 

PABKEB.  C.  J.  (dissenting).  The  trial 
court  charged  the  Jury:  "There  is  really  bat 


one  question  presented  for  your  consideration 
upon,  the  issues,  and  that  Is  whether,  by  the 
terms  of  the  policy,  tbe  insured,  during  bis 
lifetime,  became  so  Intemperate  as  to  im^lr 
his  health";  and,  further,  that  the  burdoi 
was  on  the  defendant  company  of  establish- 
ing tbe  affirmative  of  the  proposition.  This 
view  is  about  to  receive  the  approval  of  this 
court;  and,  as  I  am  unable  to  unite  In  It, 
my  reasons  for  dissenting  will  be  briefly  given. 
The  jHilicy  of  Insurance  ctnitalns  the  following 
provislim:  "Should  the  life  Insured  be  con- 
victed of  a  felony,  or  become  so  intemperate 
as  to  Impair  bis  health  or  induce  delirium 
tremeos,  said  company  shall  hare  the  uimues- 
tloned  right  upon  becoming  satisfied  of  such 
fact,  to  terminate  this  contract  Immediately 
upon  the  tender  to  the  party  In  interest  ot  the 
legal  reserve  as  hereinbefore  described."  Tbe 
answer  alleged,  and  the  defendant  proved, 
that  It  caused  the  habits  of  Charles  Janneck 
to  be  investigated  In  October,  188S;  that 
the  report  tbe  results  of  such  Investigation 
satisfied  the  defendant  on  October  28,  1803. 
that  the  assured  had  become  so  Int^perate 
as  to  impair  lila  health;  and  on  October  81, 
1808,  it  caused  to  be  tendered  to  the  party  In 
Interest  tbe  amount  of  the  legal  reserve  pur- 
suant to  the  foregoing  provision  of  the  policy, 
and  gave  notice  that  It  bad  terminated  the 
poUcy.  The  assured  died  In  August,  1801.  It 
is  not  questioned,  of  course,  that  it  was  com- 
petent for  the  parties  to  the  contract  to  agree 
that  Intemperance  whldi  should  be  so  great 
as  to  impair  the  health  (tf  the  Insured  should 
be  treated  as  a  suffldent  cause  for  the  ter- 
mination of  tbe  policy,  UtaX  the  company 
should  have  the  right  to  determine  that  ques- 
tion, and  that  Ite  determination.  If  made  in 
good  faith,  should  be  final.  But  vrhlle  it  is 
conceded  tiut  the  parties  were  competent  te 
make  such  a  contract  and  that  one  of  tiiem, 
at  least  attempted  to  do  cn.  It  is  said  that 
they  did  not  succeed.  In  ottter  words,  that 
while  the  language  em|doyed  in  the  provlsim 
quoted  tends  in  that  direction,  it  Is  not  by  it 
BO  dearly  and  emphatically  caressed  as  to 
call  upon  the  court  to  give  such  a  construction 
to  it  and  the  necessary  result  Is  that  tbe 
provlston  becomes  meaningless,  and  serves  no 
purpose  wliatever.  It  seems  to  me  quite  dear 
that  the  parties  agreed  that  should  the  life 
(tf  the  insured  become  so  intemperate  as  to 
Impair  bis  hralth.  the  company  should  have 
tile  right— yes,  "the  unquestioned  right"  pro- 
vided It  first  became  "satisfied  of  sudi  fact"— 
to  do  what?  "To  terminate  this  contract" 
When?  "Immedlatdy."  On  what  c(mdltion? 
"Upon  the  tender  of  tbe  legal  reserve."  It 
seems  to  me  that  a  reasonable  construction 
of  this  language  requires  us  to  hold  that  the 
parties  did  provide  a  method  "bj  which  the 
defendant  company  could  terminate  the  con- 
tract in  the  contingency  provided  for,  which 
could  only  be  brought  into  existence  by  the 
conduct  of  the  Insured.  The  defendant  having 
oBered  evidence  tending  to  show  that  such 
a  contingency  arose,  and  tha^  alta  an  Inves- 
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tlgation.  It  became  satiflfled  that  the  fact  was 
that  the  tnnued  had  become  so  Intemperate 
as  to  impair  hl8  health,  and  havlns  thereupon 
canceled  the  policy,  and  tendered  hack  the 
amomit  of  the  legal  reserre,  under  the  evl- 
dence  In  this  case  there-  waa  hnt  one  question 
for  the  jury,  and  that  waa  whether  the  de- 
fendant, In  what  It  did,  acted  In  good  faith. 
The  learned  counsel  for  the  defendant  asked 
the  coort  so  to  rule,  and  to  submit  that  ques- 
tion ae  the  only  question  to  the  Jury;  but 
hia  request  was  refused,  and  the  exception 
taken  would  lead  to  a  new  trial.  If  the  con- 
tract should  receive  the  construction  I  have 
suggested. 

BABTLBTT,  MABTIN,  VANN,  and  OUIr 
LEN.  JJ..  concur  with  WBBNBR,  J.,  for  af- 
Ormance.  6BAY,  J.,  omcurs  with  PABKEB, 
C.  J. 

Judgment  afflrmed. 


(ICIN.T.  H6) 

mi/BS  T.  MATHUSA  et  al. 

(Oonrt  of  Appeals  of  New  York.   May  1.  1900.) 

CHATTEL  MORTOAOES  —  LIQUOR-TAX  CBR- 
TmCATK— A88IONHBNT— POSSBSSION  OF  AS- 
SIONOR  —  EFFECT  —  JUDOMfilNT  CRBDITOR— 
ESTOPPEL. 

1.  Bev.  St.  (9th  Ed.)  p.  2013,  provides  that 
any  mortgage,  or  couTeyaace  inunded  to  oper- 
ate as  a  mortgage,  of  goods  and  chattels,  which 
Hball  not  be  accompanied  by  actual  change  of 
[lossessioD,  shall  be  void,  unlesa  a  copy  of  the 
mortgage  be  tiled  in  certain  designated  pla- 
ces. Held,  that  where  a  brewing  company  loan- 
ed one  money  to  purchase  a  iiquor-taz  certifi- 
cate, which  was  assigned  to  the  company  as 
security  for  the  loan,  the  certificate  was  not  a 
chattel,  and  hence  the  assignment  was  not  In- 
valid, as  against  the  assignor's  creditors,  un- 
der page  2013. 

2.  Where  one  assigned  a  liquor-tax  certifi- 
cate to  another- as  security  for  a  loan,  the  cer- 
tificate remaining  in  the  possession  of  the  as- 
signor, the  assignee  was  not  estopped  by  such 
possession  from  asserting  his  claim  thereto,  as 
against  a  judgment  creditor  of  the  assignor, 
where  there  was  no  evidence  that  the  creditor 
changed  his  position,  or  parted  with  anything 
of  value,  on  the  strength  of  the  ssslgnor's  ap- 
parent ownership. 

Appeal  from  supreme  court,  appellate  divi- 
sion, Third  department 

Action  by  Nathaniel  NUes  against  Martin 
Mathusa  and  another.  Prom  a  Judgment  of 
tbe  appellate  division  in  favor  of  defendants 
<47  N.  y.  Supp.  89),  plaintiff  appeals.  Af- 
firmed. 

George  H.  Corey,  for  appellant.  J.  Murray 
Downs,  for  respondents. 

BABTLETT,  J.  The  Hlnd^el  Brewing 
Company  In  June,  1866,  loaned  to  defendant 
Mathusa  money  for  the  purpose  of  purchasing 
a  certificate  under,  the  liquoi^tax  law  (Laws 
ISOO,  c.  112).  Mathusa  assigned  the  certificate 
to  the  company  as  security  for  the  loan;  the 
aame  to  remain  Its  property  until  payment 
In  December,  18616,  the  plaintiff  recovered  a 


judgment  against  Mathusa,  and  issued  execu- 
tion thereon,  whl<jh  was  returned  muatlsfled. 
Proceedings  supplementary  to  the  execution 
were  instituted,  and  a  receiver  duly  appolD^ 
ed. 

The  plaintiff  claims  that  the  liquor-tax  cer- 
tificate la  a  chattel,  and  a  transfer  tbere<tf  as 
aeenrliT  for  a  deM  Is  only  Talld,  as  against 
creditors,  when  It  Is  filed  as  a  (^ttd  mortgage. 
It  la  also  ai^ued  that  as  the  assignee  allowed 
the  certificate  to  remain  Uk  the  hands  of  tbe 
assignor,  thus  clothing  him  with  apparent 
ownership,  he  Is  estf^ped  from  setting  up  title 
aa  against  plaintiff. 

The  question  whether  the  eertlflcate  la  to 
be  regarded  In  law  as  a  chattel  Is  now  pre- 
sented to  this  court  for  tlie  first  time.  The 
appellate  dirUions  are  not  at  agreement  on 
this  subject  In  People  r.  Durante,  19  App. 
DiT.  292,  40  N.  Y.  Supp.  1078,  the  appellate  di- 
vision. Fkat  department,  held  the  certificate 
to  be  personal  property,  withlb  'the  definition 
of  tlie  statute,  that  '^everything  except  real 
property,  which  may  be  ttie  subject  of  owners 
ship."  ia  pemoual  property.  Statutory  con- 
struction act  (Laws  1892,  c.  677)  i  4.  From 
this  It  was  argued  that  erorylhliMS  which  may 
be  assigned  'Is  capable  ot  being  mor^i^ed. 
and  consequently  a-  chattel  mortgage  of  a  cer- 
tificate la  valid,  la  KotiUer  &  Boa  Go.  t. 
FIebb^  21  App.  Dir.  210.  47  N.  T.  Supp.  800^ 
and  Brewing  Cft.  Bums,  82  App.  DIv.  272, 
62  N.  Y.  Supp.  1005,  the  appellate  division. 
Second  department,  held  that  the  eertlflcate 
Is  a  chose  In  action,  and  not  a  chatteL  Tbe 
certificate  Is  very  brief.  Its  fonn  beln^  set 
forth  In  the  statnte.  It  la  tened  by  tbe  spe- 
cial depu^  commissioner  or  the  coimty  treas- 
urer, and  Is  merely  a  receipt  fbr  tbe  money 
paid,  by  the  person  named,  aa  excise  tax,  un- 
der the  law,  on  tiie  business  of  Ixafflcklng  In 
liquor,  to  be  carried  w  In  a  certain  place  for  a 
definite  period.  Beneath  the  date  and  signa- 
ture an>ear  these  printed  words:  **Severe 
penalties  are  lihposed  for  n^ect  or  refusal 
to  place  and  keep  this  certificate  conaplcnonsly 
In  your  pUce  of  boalneaa."  Laws  1896,  c.  112, 
S  21.  The  rights  and  prlTll^;es  conferred  and 
obligations  Imposed  by  this  certificate  are  to 
be  found  In  the  statute,  and  not  on  the  face 
of  the  Instrument  The  certificate  differs  ee- 
sentially  from  tbe  licenses  Issued  under  former 
excise  laws.  It  may  be  surrendered,  and  the 
unearned  portion  of  the  tax  Is  returned;  It 
can  be  assigned,  subject  to  the  limitations  of 
the  statute;  and,  if  the  holder  dies,  It  Is  an 
asset  In  the  Imn^  of  his  executor  or  adminis- 
trator, who  may  collect  the  rebate.  The  cer- 
tificate Is  undoubtedly  personal  property,  un- 
der accepted  defiidtlons;  but  It  remains  to  be 
considered  whether  It  la.  In  legal  contempla- 
tion, a  chattel,  and  consequently  within  the 
following  provision  ot  the  Bevtsed  Btatntea 
relating  to  chattel  mortgages:  "Bvery  mort- 
gage or  cottveyance  Intended  to  operate  as  a 
mortgage,  of  goods  and  chattela  hereafter 
made,  which  shall  not  be  accompanied  by  an 
Immediate  delivery  and  be  followed  by  an 
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actual  and  continued  change  of  possession 
•  •  •  shall  be  absolotel}'  void  •  •  • 
unless  the  mortgage,  or  a  true  copy  thereof, 
shaU  be  filed.  •  •  Laws  1833,  c.  279,  { 
1  (Rev.  St.  [ftth  Bd.I  p.  2013).  The  statutory 
constmction  law  (Laws  18^,  c.  677)  §  4,  pro- 
vides: "The  term  personal  property  Includes 
chattels,  money,  things  In  action,  and  all 
written  InBtruments  themselves,  as  dtstln- 
^isbed  from  the  rights  or  interests  to  which 
they  relate,  by  which  any  rlgb^  interest  lien 
or  IncnmbraDce  In,  to  or  upon  property,  or 
any  debt  or  financial  obligation  is  created, 
acknowledged,  evidenced,  transferred,  dis- 
charged or  defeated,  wholly  or  In  part,  and 
everything,  except  real  property,  which  may 
be  the  subject  of  ownership.  The  term  chat- 
tels Includes  goods  and  chattels.*^  '  The  tax 
law  (Laws  1896,  c.  908)  {  2,  eabd.  4,  provides: 
*The  terms  *perBonal  estate,'  and  'personal 
property,'  as  used  in  this  chapt».  Include 
chattels,  money,  things  In  action,  debts  due 
from  solvent  debtors,  whether  on  account, 
contract,  note,  bond  or  mortgage,"  etc.  This 
section  deals  with  other  details  not  necessary 
to  quote,  and  includes  public  stocks,  stocks  lu 
moDeyed  corpomtionB,  etc.  Boav.  Law  Diet. 
t!L  -Chattel,"  states:  "Personal  chattels  are, 
properly,  thingB  movable,  which  may  be  car- 
ried about  by  the  owner,  such  as  animals, 
household  stuff,  money,  jewelSt  coi'o,  gar- 
ments and  everything  else  that  can  be  put  in 
motion  and  transferred  from  one  place  to  an- 
other." The  definitions  quoted  above  are 
exceedingly  elementary,  but  the  contention  of 
the  appellant  renders  It  necessary  to  recall 
them,  as  they  are  a  complete  answer  to  his 
argument.  The  term  "personal  pnqierty"  Is 
comprehensive,  and  includes  chattels.  The 
term  "chattel"  refers  to  thlugs  that  can  -  be 
used,  handled,  transported,  as  horses,  car^ 
Tiagesv  fnmlture,  machinery,  tools,  and  the 
numberless  objects  to  be  seen  about  as  in 
everyday  life,  the  value  of  which  Is  In  the  po8< 
session  of  the  thing  itself.  The  drafter  of  the 
chattel  mortgage  act,  when'confining  Its  op- 
eiatlon  to  "goods  and  chattels,"  had  the  clear 
distinction  in  mind  which  has  always  exterted 
between  personal  property  and  chattels.  The 
certificate,  the  nature  of  which  we  are  con- 
sidering, haa  no  attribute  of  a  chattel.  The 
holder  of  It  has  In  his  possession  a  paper 
writing  which  is  a  receipt  for  money  and  a 
license  to  traffic  In  liquors,  which  may  be 
cnDceled  at  bin  pleasure,  assigned,  and  which 
will  pass  to  bis  legal  representatives  If  he 
dies.  In  so  far  as  the  paper  is  a  receipt,  the 
fact  appears  on  its  face.  To  ascertain  the 
otber  lights  of  the  holder,  resort  must  be  had 
to  the  statute.  If  a  thief  should  steal  this 
certificate,  it  would  be  waste  paper  In  his 
hands.  If  he  should  make  oCT  with  a  horse, ' 
and  escape  detection,  he  would  realize'  its 
value.  In  the  one  case  the  thief  would  be  in 
possession  of  an  unasslgned  chose  In  action, 
and  In  the  other  possessed  of  a  chatty  which 
eoold  be  atdd  for  fit  full  valiia  The  Uqnop- 


tax  certificate  Is  personal  property,  but  it  Is 
not  a  chattel,  within  the  purview  of  the 
chattel  mortgage  act 

The  appellant's  further  point  is  that  as  the 
assignee  allowed  the  certificate  to  remain  in 
the  bands  of  the  asslgopr,  thus  clothing  him 
with  apparent  ownership,  he  is  estopped  from 
setting  up  title  as  against  plaintiff.  The  ap- 
pellant is' not  a  bona  fide  purchaser,  but  a 
Judgment  creditor.  There  is  no  proof  as  to 
when  the  cause  of  action  arose  that  is  repre- 
sented by  the  Judgment- nor  1b  there  evidence 
that  the  plaintiff  parted  with  anything  of 
value,  or  changed  his  situation  in  any  way  to 
hla  damage,  on  the  faith  of  Mathusa'a  appar- 
ent ownership  of  the  certificate.  The  brew- 
ing company  received  its  assignment  of  the 
certificate  about  six  months  befoie  tiie  plain- 
tiff, recovered  his  Judgment,  The  plaintiff,  as 
a  Judgment  creditor,  is  entitled  to  reach, 
through  the  receiver  In  Bupplementary.  proceed- 
ings, Mathusa's  Interest  In  the  certificate,  sub- 
ject-'to  the  provisions  of  the  Ilquor-tax  law 
and  nothing,  more.  He  stands  in  no  different 
or  better  position  than  if  he  were  a  subse- 
quent assignee  of  the  certificate  as  security 
for  his  debt  The  law  is  well  settled  in  this 
state  that  as  between  different  assignees  of 
a  chose  in  action  by  express  asaignment  from 
the  same  person,  the  one  prior  in  point  of  time 
will  be  protected,  although  he  has  given  no 
notice  of  such  assignment  to  either  the  subse- 
quent assignee  or  the  debtor.  Fortunate  v. 
Patten.  147  N.  Y.  277,  283,  41  N,  E.  572;  Fair- 
banks V.  Sargent,  104  N.  Y.  108.  9  N.  B.  870; 
B.  c.  117  N.  Y.  320,  22  N.  E.  1039,  6  L.  R.  A. 
475;  Williams  v.  IngersoU.  89  N.  Y.  508; 
Mulr  V.  Schenck.  3  Hill,  22&  The  Judgmeut 
appealed  from  idiould  be  afflnn«d,  with  costs. 

GRAY,  MARTIX,  CULLE>X.  and  WER- 
NEIR.  JJ.,  concur.  PARKER,  a  J.,  not  vot- 
ing.  VANN.  J.,  absent. 

Judgment  aflirmed. 

(182  N.  Y.  563) 

LEFROIS  t.  MONROB  OOUNTT. 
(Ooort  of  Appeals  of  New  York.  May  1,  190a) 

COVNTIBS  —  NUISANCE  —  ABATBHBNT  — 
COUNTY'S  LIABILITY— ACTION 
AGAINST  OFFICIALS. 

1.  Where  a  county  condncted  Its  sewage  from 
its  alms  house  and  penitentiary  to  reservoirs  on 
its  farm  appurtenant  thereto,  from  which  it 
was  thereafter  spread  on  the  land,  creatisg  a 
nuisance  to  plaintiff,  an  adjoining  landowner, 
and  polluting  the  stream  on  which  he  was  a 
riparian  proprietor,  plaintiff  was  not  entitled 
to  recover  damages  therefor,  nor  to  enjoin  such 
nuisance,  in  an  action  ogahiBt  the  county,  since 
such  acts  were  done  by  it  in  its  governmental 
capacity. 

2.  Plaintiff  was  entitled  to  have  such  nui- 
sance abated,  by  an  action  against  the  board  of 
snpervisors  of  a  coimty  and  the  officers  In  con- 
trol of  the  county  buildings. 

Martin  and  Vann,  JJ.,  dissenting. 

Appeal  from  supreme  court  appellate  dl* 
Tlalon.  Fourth  department 
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Action  Jos^b  Lefnris  agatntt  the  conntr 
of  Monroe.  From  a  Judgment  In  favor  of 
plRlntllT,  affirmed  by  tbe  appellate  division 
(48  N.  T.  Supp.  519),  defendant  appeals.  Be- 
veraed. 

John  Desmond,  for  appellant  John  A. 
Stull,  for  reqiKindrat 

CULLEN,  J.  The  action  is  brought  to  re- 
strain the  continuance  of  a  nuisance,  and  for 
damages.  The  complaint  alleged  ownership 
and  occupation  by  the  plaintiff  of  a  tract  of 
land  In  tbe  town  of  Brighton,  county  of  M<hi- 
roe;  that  the  defendant  owned  a  tract  of 
land  near  plaintiff's  premlaes,  on  which  It 
m^ntained  tbe  county  penitentiary  and  tbe 
county  alms  house,  and,  until  the  sale  of  a 
portion  of  tbe  premises  to  the  state,  an  In- 
sane asylum;  that  tbe  defendant  owned  and 
possessed  another  tract  of  land  or  farm  across 
the  road  from  that  first  mentioned;  that  a 
stream  ran  along  aald  lands,  and  also  along 
those  of  tbe  plaintiff;  that  the  defendant  dis- 
charged the  night  soil,  offal,  and  garbage 
from  the  penitentiary,  abns  bouse,  and  insane 
asylum  into  said  stream  until  the  year  1883. 
when,  in  an  action  brought  against  the  board 
of  Buperrieors  of  tbe  defendant,  it  was  re- 
strained from  further  permitting  sewage  to 
run  into  the  water  way;  that  after  said  time, 
and  until  the  commencement  of  the  action, 
sewage  and  nlgbt  soil  were  spread  over  the 
farm  or  tract  of  land  on  the  c^oslte  side  of 
the  road  from  the  buildings;  and  that  thereby 
the  defendant  created  a  nni&ance,  to  the  great 
damage  of  the  plaintifTa  land  and  stock. 
The  answer  admitted  the  ownwBbip  of  the 
parcels  of  land  described  in  tbe  complaint, 
and  denied  the  other  allegations  therein  con- 
tained. Tbe  cause  was  tried  at  special  term, 
and  the  learned  court  found,  as  matter  of 
fact;  that  the  defendant  he^  maintained  the 
nuisance  charged  in  the  complaint,  and 
awarded  to  the  plaintiff  9600  for  damages, 
and  an  Injonctlon  perpetually  enjoining  and 
restraining  the  defendant  from  permitting 
any  sewage  or  other  foul  or  flltiiy  matter 
from  defeudanrs  bnlldlngs  or  premises  to  ran 
Into  tbe  stream  mentioned,  or  to  flow  In  any 
way  orer  or  past  the  lands  of  tbe  plaintiff 
In  such  manner  as  to  pollute  the  air  thereon 
or  the  waters  of  the  stream.  Tbe  Judgment 
entered  on  this  dedslon  was  unanimously  af- 
firmed by  the  appellate  dlTlsIon.  We  are 
therefore  confined  In  our  ezamliuiti(»i  to  tbe 
question  whether  the  facts,  as  found,  snstain 
the  conclusions  of  law,  and  to  tbe  consldera- 
tl(m  of  any  legal  eirors  duly  raised  by  excep- 
tions as  to  tbe  reception  or  rejection  of  erl- 
dence. 

Tbe  facts  alleged  in  the  complaint  and 
found  by  -Qie  court  show  conclualvely  that 
the  county  of  Monroe  acted  in  the  premises  in 
Its  governmental  capacity,  and  It  consequently 
follows  that  the  conclusions  of  law  based 
thereon,  boldlng  It  liable  in  damages  to  the 
plaintiff,  cannot  be  sustained.  It  la  clearly 


alleged  and  found  that  the  county  of  Monroe 
for  20  years  has  been  tbe  owner  and  in  pos- 
session of  certain  lands,  on  which  are  located 
the  penitentiary,  alms  house,  and,  priw  to 
1892,  tbe  Monroe  county  insane  asylum;  also, 
a  farm  of  about  60  acres  t^poslte  tiie  above 
premises,  on  which  have  been  constructed  two 
large  tanks  or  reservoirs.  Into  which  are  in- 
troduced pipes  running  from  said  buildings, 
conducting  the  sewage  thereof,  except  tbe 
night  soli  of  the  penitentiary. 

Few  questions  hare  glv&i  rise  to  mwe  di- 
versity of  Judicial  twlnlon,  or  greater  conflict 
In  judicial  dedans,  than  that  of  the  llablUty 
of  municipal  corpiffations  tor  the  acts  of  tfa^ 
officers  or  servants.  In  every  state  in  thia 
country,  as  far  as  we  know,  that'followa  the 
common  law,  a  diatlnction  la  drawn  between 
the  class  of  cases  In  which  tbe  municipality 
is  held  liable  for  tbe  torts  of  its  agents,  and 
those  In  which  It  is  held  enmpt.  But  not 
only  the  grounds  on  which  the  distinction  is 
placed,  but  the  line  of  cleavage  Itself  between 
liability  and  nonliability,  differs  greatly  in  dif- 
ferent jurlsdlctlnna.  Wbidi  dlstlncti<«i  la  de 
sound  one,  and  whether  any  distinction  will 
loglcaUy  stand  fbe  test  <tf  final  analysis,  have 
been  questioned.  XeverflieleBB,  in  this  state 
tbe  rule  governing  tbe  liability  ae  nonliabil- 
ity of  a  municipal  corporation  has  for  tbe 
past  2B  years  been  aettled  by  an  unbroken 
line  of  authority,  althoi^ta  tiiere  have  been 
at  times  differences  of  opinion  as  to  the  ap- 
plication ot  the  rule.  In  Maxmllian  t.  Blayor, 
etc,  62  N.  y.  160,  there  was  stated  tbe  broad 
general  doctrine  that  two  kinds  of  duUea  are 
imposed  on  mmdclpal  corporations,— the  one 
goremmentsl,  and  a  brsndi  of  tbe  general  ad- 
ministration of  tbe  government  ot  the  state, 
and  the  other  quasi  private  or  corporate;  that 
In  the  exerdse  of  the  latter  duties  tbe  munic- 
ipality is  liable  for  tbe  acts  of  its  officers  or 
agents,  while  in  tbe  tanner  It  Is  not.  It  watt 
there  held  that  the  care  and  custody  of  crimi- 
nals and  paupers  Imposed  on  the  commisalon- 
er  of  charities  of  the  dty  of  New  York  was 
governmental,  not  coj^orate,  and  that  tbe  dty 
was  not  liable  for  the  negligence  of  the  em- 
ployes ot  that  board.  This  doctrine  has  beea 
steadily  adhered  to  by  this  court  Ham  v. 
Mayor,  etc.,  70  N.  T.  458;  New  York  &  Brook- 
lyn Sawmill  &  LumbOF  Co.  v.  City  of  Brook- 
lyn, 71  N.  Y.  680;  Hughes  v.  Monroe  Co.,  147 
N.  Y.  49,  41  N.  B.  407,  38  U  B.  A.  33;  Spring- 
field Fire  &  Marine  Ins.  Oo.  v.  Village  of 
KeeseviUe,  148  N.  Y.  46,  42  N.  H.  405,  80  L. 
B.  A.  660.  In  the  Hughes  Case  It  was  un- 
successfully sought  to  hold  this  defendant  lia- 
ble for  an  accident  occurring  to  an  employe 
In  tbe  insane  asylum  on  tbe  same  praolses 
In  reference  to  which  the  present  suit  Is 
brought  Judge  Bartiett  there  said,  'la  Max- 
mllian V.  Mayor,  etc.,  this  court  laid  down 
tbe  rules  that  control  this  case."  It  la  also 
to  be  remembered  that  the  responsibility  of 
this  defendant  tor  the  acts  of  its  (^clals  Is 
not  tbe  same  aa  that  which  obtains  in  the 
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caw  ot  ordinary  munldFial  corporations.  If 
the  defendant  waa  not  liable  for  tbe  negll- 
smce  of  tbe  officers  In  cmtrol  of  tbe  peniten- 
tiary and  alms  honse  prior  to  the- county  act 
of  1882,  it  la  not  rendered  liable  by  diat  act 
In  Markey  t.  Qneena  Co..  IM  N.  T.  676,  49 
N.  £.  71.  88  L.  B.  A.  46,  tbls  offnrt  held  fhat 
the  county  waa  not  liable  for  an  Injury  oc- 
casioned tor  a  detectlTe  bridge,  wltii  the  main- 
tenance of  which  the  county  was  charged. 
It  Is  Boi^ht  to  distinguish  this  case  from 
those  cited.  In  tiiat  here  the  county  owns  a 
farm  which  It  Is  claimed  it  posseaieB  as  an 
ordlnaiy  im^rle^,  and  subject  to  tbe  latter'a 
duties  and  liabilities  oa  to  his  nelghbws. 
The  same  point  was  raised  In  the  Hughes 
Case^  bat  the  court  held  that  tbe  farm  was 
a  men  Inddoit  to  the  maintenance  of  tbe 
paiqters  and  the  Insane.  Neither  the  com- 
plaint, flniiingii,  nor  the  Jndgmoit  rendered 
by  the  court  Is  ccuifined  to  the  farm.  They 
relate  to  the  managemott  of  tbe  public  build' 
lugs. 

The  learned  court  below  was  of  (pinion 
that  the  Judgment  could  be  upheld,  on  the 
doctrine  which  prevails  In  tbe  state  of  Massa- 
chusetts, and  Is  stated  In  HiU  v.  Olty  of  Bos- 
ton, 123  Mass.  844.  Substantially,  the  doe- 
trine  Is  thi^  municipal  cwporatlonB  are  not 
liable  for  n^lgence  wc  mlsctmduct  In  the  per- 
formance of  thdr  onporate  duties  to  pctsods 
Interested  in  such  performance,  but  are  lia- 
ble to  third  parties  whose  property  righti  are 
Inraded.  This  rule  baa  the  merit  of  great 
clearness  and  easy  aivUcatira,  but  is  not  con- 
sistent with  tbe  dedslons  In  this  state.  It 
would  relleTe  tbe  municipality  from  tbe  lia- 
bility for  defective  streets,  wblch  exists  with 
us  (Weet  V.  Trustees,  16  N.  Y.  1^),  and  would 
have  rendered  tbe  munldpallty  liable,  proba- 
bly, fn  Maxmillaa  r.  Mayor,  etc,  supra,  and 
certainly  In  Ham  v.  Same,  supra,  in  which 
cases  It  waa  held  to  be  exonpt 

Under  the  authority  of  the  line  of  cases 
dted  from  this  court,  we  feel  constrained  to 
reverse  this  Judgment  But  tbe  plaintiff  Is 
not,  and  has  not  been,  without  remedy.  He 
conid  at  any  time  maintain  an  action  against 
the  board  of  supervisors  and  the  officers  In 
tbe  control  of  the  public  buildings,  and  have 
the  further  continuance  of  the  nuisance  en- 
joined. Such  a  proceeding,  brought  against 
specific  officials,  who  might  be  summarily 
dealt  with.  In  case  of  disobedience  oi  the 
Judgment  of  tbe  court,  would  be  fully  as  effi- 
cient as  a  Judgment  against  the  county  In  Its 
corporate  character.  The  complaint  discloses 
that  in  two  actions  by  third  parties  against 
the  board  of  supervisors  prior  to  tbe  present 
suit,  the  plaintiffs  were  successful.  The 
Judgment  should  be  reversed,  and  complaint 
dismissed,  but  without  costs  in  any  court 

PARKER,  a  J.,  and  GRAY,  BARTLBTT, 
and  WERNER.  JJ.,  concur.  MABTIN  and 
TANN,  JJ.,  dissent 

Judgment  reversed,  ete, 


(18S  lu.  so 
KEPLEY  et  al.  v.  SCULLY  et  al. 

(Supreme  Court  of  lUlaoIs.  April  21,  1900.) 

BJECTMENT-^DTBItSB  POSSESSION— ESTIMAT- 
ING PBAIOO— SUCGESSIVB  OWNERS-PRIVITY 
—  AFFIRHATIVD  ACTION  —  DEEDS  AS  EVI- 
DENCa  — TITLE  FROM  STATE  —  VOID  TAX 
DBBDS-TENANT— A/TTORNHENl^UTSTAND- 
INO  TITLE. 

1.  Plaintiffs,  basing  their  claim  of  title  on 
adverse  possefision,  need  not  have  been  in  pos- 
session the  full  period  of  time  themselves,  but 
the  possession  of  former  owners,  of  whom  plain- 
tiffs are  in  privity  of  estate  by  deed,  can  be 
tacked  to  the  period  of  posseecdon  of  plaintiffs. 

2.  To  constitute  contmuous  adverse  posses- 
sion for  20  yettrs  between  saccesslve  owners  in 
privity  of  an  estate,  the  privity  can  rest  on 
deed  or  conveyance,  parol  agreement  or  under- 
standing. 

3.  In  coQveyhig  an  estate  to  plaintiffs'  gran- 
tor, a  mistalie  was  made  in  tbe  description,  ne- 
cessitating new  deeds.  Delivery  of  possMdm 
of  the  premises  waa  made  at  the  time  of  the 
conveyance,  and  drftvery  of  possession  was 
made  to  plaintiffs  when  tne  conveyance  was  ex- 
ecuted by  their  grantor.  Hie  conveyance  to 
plaintiffs  also  required  cortectaon  by  new  deed 
for  tbe  miadeecription.  ffeU,  there  was  such  a 
privity  between  the  successive  oecnpaats  that 
the  several  possessions  may  be  referred  to  one 
entry,  because  of  the  parol  delivery  of  posses- 
sion to  plaintiffs'  grantor,  and  by  him  to  plain- 
tiffs. 

4.  A  title  acoQlred  by  adverse  possession  for 
the  period  of  20  years  is  snfBdent  not  only  to 
be  used  as  a  defense  to  the  title  acquired  titere- 
by,  but  may  be  used  as  grounds  for  affirmative 
action,  when  that  possession  is  disturbed. 

5.  In  ejectment,  where  plaintifls  prove  ad- 
verse possession  for  20  years,  and  fail  in  an 
attempt  to  trace  title  to  the  state,  the  deeds, 
thouen  insufficient  for  that  purpose,  are  proper- 
ly admitted  to  show  character  of  the  possession 
and  the  intent  with  which  it  was  held. 

6.  In  ejectment,  where  plaintiffs  prove  title 
by  adverse  possession  for  20  years,  and  fail  in 
attemiiting  to  show  continuous  chain  at  title 
from  the  state,  this  does  not  affect  their  ri^ht 
to  recovw;  as  plaintiffs  In  ejectment,  lieing  re- 

Sulred  only  to  show  title  hi  themselves,  luiving 
one  this,  attempting  to  prove  more  than  was 
required  could  not  affect  the  rietit  to  recover. 

7.  Revenue.  Act,  §§  188,  188,  aUows  a  proper- 
ty owner  whose  property  has  been  returned  de- 
linquent for  taxes  to  pay  the  tax  any  time  be- 
tween rendition  of  the  Judgment  np  to  tbe 
day  the  property  is  sold.  Section  194  requires 
the  clerk  to  examine  the  list  of  property  to  he 
sold  on  tbe  day  of  the  sale,  and  certify  that  the 
list  is  correct,  which  certificate  is  to  be  process 
on  which  real  property  or  any  interest  there- 
in shall  be  sola  for  taxes.  In  ejectment  de- 
fendants introduced  two  tax  deeds.  'The  cleric's 
certificates  were  dated  May  16,  1887,  and  May 
12,  1888,  the  date  of  the  iadements,  and  the 
property  waa  sold  June  1.  1888.  Held  that,  as 
the  certificates  should  have  been  dated  June 
1,  IfSS,  the  day  of  the  sale,  they  were  not  in 
conformity  with  tbe  statute,  and,  the  process 
under  which  the  sales  were  made  not  being 
valid,  the  deeds  were  void. 

8.  Gross'  St.  1871,  pp.  804.  605.  with  refer- 
ence to  tax  sales,  provides  that  the  clerk,  be- 
fore the  day  of  sale,  shall  make  a  correct  record 
of  the  lands  and  town  lots  against  which  judg- 
ment is  rendered  for  taxes,  and  liis  certificate 
of  the  truth  of  such  record  shall  be  the  process 
on  which  the  property  Is  sold  for  taxes.  In 
ejectment,  defendants  Introduced  a  tax  d««d 
made  in  pursuance  of  a  sale  on  May  25.  ISifVi. 
and  the  certificate  of  the  clerk  was  dated  May 
30,  18G8.  Beld  that,  as  the  clerk  should  have 
made  the  certificate  before  ttie  day  of  sale, 
and  it  not  being  made  until  afterwards,  and  the 
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process  ander  which  the  deed  wm  made  not 

ming  vnlifl,  the  deed  was  void. 

9.  Wbere  defendant!*.  olniminF;  nnder  a  tax 
title,  bad  induced  plaiiitiflH'  tciiaAt  to  attorn 
to  them,  and  take  a  leaiie  from  tlivm,  in  eject- 
ment this  does  not  constitute  adverse  posues- 
sion  against  plaintiffs,  as  a  tenant  can  make  no 
Talid  attornment  to  any  one  not  io  privity  with 
bis  lamllurd's  title. 

10.  Dt'ffndanls  in  ejectment  cannot  show  an 
outstanding  title  adversE  to  thtit  of  plaintiffs 
when  they  had  induced  plaintiffs'  tenant  to  at- 
torn to  them,  as  sncli  acts  invade  the  plaintiffs' 
possession. 

Error  to  circuit  coort,  Effingham  county; 
Samuel  L.  Dwight,  Judge. 

This  Is  an  action  of  ejectment  begun  on 
August  6,  1896,  by  defendants  in  error,  Rob- 
ert Scully  and  Rachel  Lilly,  against  plaintiffs 
In  error.  Henry  B.  Kepley  and  James  Phifer, 
to  recover  the  possession  of  lots  9  and  10,  In 
block  2,  In  the  Western  additlod  to  the  town, 
now  city,  of  Effingham,  In  Effingham  county. 
The  plea  of  not  guilty  was  filed  by  both  de- 
fendants below,  and  a  separate  plea  waB  filed 
by  Henry  B.  Kepley,  denying  possession  of 
the  premises  at  the  time  of  bringing  salt 
and  denying  that  demand  for  possession  of 
tbe  same  was  made  of  bim  before  the  suit 
was  brought  A  jury  was  waived,  and  the 
catLse  was  tried  by  the  court  who  beard  the 
evidence  for  tbe  parties,  and  fonjid  tbe  issues 
for  tbe  plaintiffs  below,  and  rendered  judg- 
ment In  their  favor  agalost  the  defendants 
below,  tbe  present  plaintiffs  In  error,  tor  the 
possession  of  tbe  premises  and  costs  of  salt 
Defendants  bring  error.  Affirmed. 

Henry  B.  K^ey,  for  plaintiffs  is  error. 
S.  F.  Gllmore,  for  defendants  In  errw. 

MAOBUDBB,  J.  In  this  action  of  eject- 
meai  the  defendants  In  error  proved  tbat 
they,  and  the  parties  under  whom  they  bold, 
were  In  adverse  possesion  of  lots  0  aod  10 
for  a  period  of  more  than  20  years  b^ore  the 
commencemwt  of  the  action,  to  wit,  from 
Feteuary,  18(18.  to  some  time  In  1890  or  1^1. 
On  FelHTuary  21,  1868,  Thomas  B.  Datton' 
and  wife  conveyed  lot  9  by  warranty  deed 
to  Jesse  Jennings.  Theretofore,  <m  October 
23.  18G7,  Alfred  Dixon  and  wife,  by  a  wa> 
ranty  deed,  had  conveyed  lot  10  to  Jesse 
Jennings.  Jesse  Jennings  was  in  possession 
of  the  lots  up  to  January  9,  1880,  when  he 
and  his  wife  conveyed  the  same  by  warranty 
deed  to  Mary  B.  Scully,  afterwuds  Mary 
B.  Glaytor,  she  having  married  M.  W.  Clay- 
tor.  By  deeds  made  in  October,  1880,  and 
July,  1800,  and  March,  1808,— the  last  two 
deeds  having  been  executed  to  correct  some 
sllgbt  mistake  In  the  description  contained  la 
the  first  deed,— Mary  B.  Claytw  conveyed 
the  lots  to  her  son  Bobert  Scully,  and  her 
daughter  Bachel  Lilly,  formerly  Itachel  Scul- 
ly, said  Bobert  and  Itachel  being  the  de- 
fendants in  error.  From  January  0,  XSSO, 
Mar}'  B.  Scully,  afterwards  Mary  B.  Claytor, 
and  her  children.,  the  defendants  In  error, 
were  in  possession  of  the  lots  down  to  1^ 
or  1801. 


Tbe  possession  of  Mrs.  Scully  and  her  dill- 
drea  from  January  9,  1880,  can  be  tacked  to 
tbe  possession  of  Jennings  prior  to  that  date, 
in  order  to  make  the  fuJ  period  of  20  years 
of  adverse  possession.  Wha%  several  per- 
sons enter  on  land  In  succession,  the  several 
possessions  can  be  tacked,  so  as  to  make 
a  continuous  possession,  where  there  is  priT< 
Ity  of  estate,  or  Hie  several  titles  are  con- 
nected. This  privity  thus  required  to  con- 
stitute continuous  adyerse  possesslou  may 
be  effected  by  deed  ox  conveyance  or  parol 
agreement  or  understanding.  Web«  v.  An- 
derson. 78  UL  430;  Faloon  v.  Simshauser,  130 
111.  619,  22  N.  E.  835;  Ely  v.  Brown,  188 
IlL  OTfi,  56  K.  E.  181;  Busw.  Urn,  H  239.  240. 
When  JoiningB  deeded  the  lots  to  Mary  B. 
Scully  on  January  0,  1880,  be  at  the  same 
time  ddlvered  to  her  possesslwi  at  the  prem- 
ises. So,  also,  wh^  she  executed  Uie  deed 
to  her  children,  the  defendants  in  error,  she 
delivered  tbe  posseadw  <a  the  premises  to 
them.  Even  though  the  deed  made  by  Jen- 
nings to  her,  and  the  deed  made  by  her  to  de- 
fendants In  error,  may  have  contained  such  a 
defective  description  as  to  require  cfMrecUon, 
yet  there  was  such  privity  betweoi  the  suc- 
cessive occupants  that  the  several  posses- 
sions may  be  referred  to  one  entry,  because 
there  was  a  parol  delivery  of  possession  by 
Jennings  to  Mrs.  Scully  and  by  Mrs.  Scully 
to  defendants  in  error.  Tbis  was  sufltdeut 
to  maintain  the  cmtlnulty  of  the  possession, 
as  each  subsequent  occupant  succeeded  to  the 
possession  of  the  preceding  occupsnt.  nie 
possession  may  not  have  been  maintained 
at  all  times  during  tbe  period  aforesaid  by 
the  parties  In  xterson,  but,  when  absent  them- 
selves, they  were  In  possession  through  tbdr 
tenants.  Tlie  house,  occupied  by  tSm  parties 
or  their  tenants,  was  upon  lot  10;  but  lot 
was  used  in  connection  with  tbe  house,  and 
as  a  part  of  the  premises  upon  wbldi  the 
bouse  stood.  There  Is  swne  conflict  In  tbe 
testimony  as  to  whether  lot  9  was  inclosed 
during  the  whole  of  the  20  yeara.  There  la 
proof  on  the  part  of  the  defoidants  In  error 
that  it  was  so  inclosed,  and  there  Is  pro<rf  on 
the  part  of  the  idalntilts  in  that  It  was 
not  Inclosed  at  all  times.  But  there  was  evi- 
dence enough  In  fiivor  of  such  Inclosure  to 
Justify  the  court  below,  before  whom  the 
case  WIS  tried  without  a  jury.  In  finding  In 
favor  of  the  defendants  in  uior  upon  this  is- 
sue. 

It  being  established  that  the  d^endants  In 
error  were  In  adverse  possession  of  tbe  lots 
for  more  than  20  years,  they  are  entitled  to 
recover  in  an  action  of  ejectment  upon  the 
tlUe  acquired  by  such  possession.  It  Is  now 
wdl  settled  that  on  adverse  possesslra  for  a 
period  of  20  years  may  not  only  be  used  as  a 
defense  to  tbe  title  thereto  acquired,  but  It 
may  be  enforced  by  affirmative  action,  either 
ngabist  a  third  party  or  agabist  the  original 
owner,  where  the  latter  succeeds  In  obtain- 
ing possession  after  tlie  bar  of  the  statute 
bos  become  complete.  In  other  words,  title 
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by  u  advene  poMCMton  of  20  yem  may  be 
need  aa  a  sword  to  attack  wltb  vben  racta 
poBseaalon  te  dlatnrbed.  Blrecalde  Go.  t. 
Townabend,  120  IlL  9.  9  N.  B.  66;  Faloon  t. 
Simabanaer,  aapra;  Ang.  Llm.  1 381;  Newdl, 
By.  p.  710;  Bnaw.  IJm.  |  281. 

Beaides  tbe  deeda  alKady  mentioned,  tbe 
deftndanta  lii  enor  aongbt  to  eatablleb  a 
chain  (tf  title  by  a  regular  aolea  of  convey- 
ancea  from  the  etate  of  lllliu^  to  tbeiiiadT«. 
Without  entering  Into  particulars,  we  thbak 
that  they  failed  tfana  to  eataUlah  a  record  title. 
But,  aa  they  inoTed  an.  adtwse  poBaeaalon  fen 
20  yeara,  the  deeda  tatrodneed,  tbongh  fail- 
ing to  show  a  connected  chain  of  tiHe,  were 
not  Improperly  admitted,  as  they  show  the 
<dianict»  of  the  poaieBilon  and  the  liUent  with 
whldi  It  ma  held.  Burger  t.  Hobbs,  67  III. 
902:  Goomba  t.  Hertlg,  162  IlL  171,  4i  N.  B. 
892.  The  mere  fact  that  the  defendants  tai 
error  nodertook  to  prove  more  than  was  re- 
quired could  not  effect  their  r^ht  to  recovor. 
Coomba     Herttft  supra. 

To  "r'p<"tfl*"  their  defense,  the  plaintiffs  in 
error,  opon  the  trial  below,  introduced  two 
tax  deeds:  Fixat,  a  tax  deed  to  Henry  B. 
Kepley*  dated  October  10,  1S88,  for  lot  10 
and  the  east  one-tenth  of  lot  0,  made  by  virtue 
ot  a  tax  sale  of  said  inroperty  cm  June  1* 
1887,  muSer  a  judgment  and  order  of  sale  en* 
teied  against  said  lots  by  the  county  court  of 
Effingham  county,  on  May,  16,  1887;  second, 
a  tax  deed  to  aald  Keidey,  dated  July  25, 
1680,  for  tbe  west  nine-tenths  of  lot  9,  made 
1^  Tirtne  of  a  aale  of  aald  property  on  June 
1.  1888,  under  a  Judgment  and  order  of  aale 
entered  by  tiie  said  county  court  <hi  Mi^  12, 
1S8& 

Several  oblectlais  are  urged  by  deff»idants 
In  error  to  thrae  tax  deeds,  but  we  deem  It 
necessary  to  notice  but  one  of  them,  and  that 
It  that  ^ere  was  no  valid  precept  or  process 
for  a  aale  la  ttie  case  of  either  ot  said  tax 
Judgmenta  or  tax  salea.  Section  101  of  the 
rerenue  act  provides  aa  fdlows:  "On  the 
day  advwUsed  for  sale,  tbe  county  clerk,  as- 
sisted by  the  collector  shall  carafnlly  examine 
said  list  upon  which  Judgment  has  beoi  ren- 
dered, and  see  that  all  paymoits  have  been 
properly  noted  thereon,  and  said  derk  sluU 
make  a  certificate  tq  be  ent«ed  on  said  record 
following  the  order  of  court  that  such  record 
is  correct,  and  that  judgmoit  waa  roidered 
iqion  the  property  therein  mentioned  for  the 
taxea.  Interest  and  oosta  due  thereon,  which 
certiflcate  shall  be  attested  by  the  clerk  un- 
der seal  of  the  court  and  shall  be  the  process 
on  which  all  real  property  or  any  Interest 
dkereln  abaU  be  sold  for  taxes,"  etc;  S  Starr 
k  C.  Ana  St  (2d  Ed.)  p.  S480.  There  la 
thai  gtvoi  the  fwm  ot  a  certificate  to  be  used 
by  the  clerk.  Section  101  evidently  requires 
ttat  the  <detk  shall  make  the  certiflcate  there* 
hi  referred  to  on  the  day  of  the  sale.  He  la 
to  car^Uy  examine  the  list,  and  see  duit 
all  paymenta  hav<e  been  properly  noted  tbere- 
oo.  A  rafermce  to  sections  188  and  180  of 
tbe  revenue  act  wUI  show  that  the  prop»^ 


owner  has  the  rlg^t  to  pay  hla  tax  at  any  time 
between  tbe  rendition  of  the  judgment  and 
the  makhig  of  the  sale.  As  payments  may 
be  made  up  to  the  day  of  the  sale,  the  Clerk 
must  examine  and  aee  whether  ai^  payments 
have  been  made  between  Judgment  and  sale. 
This  Is  the  reason  why  the  statute  requires 
the  examination  to  be  made  on  the  day  of 
sale.  fiCIs  certiflcate  as  to  the  correctness  of 
the  record  must  necessarily  follow  such  ex- 
amination. He  could  not  certify  that  the 
recwd  waa  correet  without  seeing  that  all 
the  payments  made  up  to  the  day  of  eale 
had  bc«n  property  noted.  It  necessarily  fol- 
lows that  the  cortlflcfte  required  by  section 
lOi  should  be  dated  as  of  the  day  ot  the  aale. 
Both  certificates,  however,  In  the  caae  of  the 
two  tax  deeds  here  referred  to,  bear  the  aame 
dates  aa  the  dajv  on  which  the  tax  Judgments 
■wero  rendered,  and  not  aa  of  the  days  on 
which  the  S8l»  .w^  made.  The  first  cer- 
tificate Is  dated  16;  1887,  the  date  of 
the  Judgm^  Instead  of  June  1,'  188%  the 
date  of  the  sa]&  The  second  certiflcate  is 
dated  May  12,  1888.  the  date  of  the  second 
Judgment,  and  not  June  1,  1888,  the  date  of 
tbe  sale.  The  presumption  Is  that  the  cer- 
tificates were  made  at  the  times  when  Ihey 
bear  date.  They  -are  not,  therefore,  in  eon- 
fonuity  with  the  atatute.  The  validity  of  a 
tax  title  dependa  vpaa  strict  compliance  vrlth 
the  statute.  Gage  v.  Mayer,  117  DL  6B2,  7 
N.  E.  87.  A  title  to  be  made  under  a  tax 
deed  Is  me  strict!  Juris.  Wlsner  v.  Gham- 
berlln,  U7  111.  568,  7  N.  E.  68.  Such  a  title 
Is  a  ptindy  technical  one  aa  dlstfaigulBhed  fmn 
a  metltoriouB  tltl&  CUige  V.  Waterman,  121 
lU.  115,  13  N.  B.  1S8:  StlUw^  v.  Brammell, 
121  -m.  SSS»  16  N.  E.  226.  "Where  the  law 
expressly  directs  that  process  shall  be  In  a 
specli^  form,  and  Issned  in  a  particular  man- 
ner, such  a  provision  Is  mandatory.  SIdwell 
V.  Schumacher,  00  IlL  426.  .  Tbla  rule  applies 
to  that  which  stands  in  the  place  of  proceaa 
and  perf(»ms  its  office.  Bagan  v.  Oonnelly, 
107  111.  45a"  Am^  T.  Sankey,  128  DL  628, 
21 N.  E.  579.  In  this  caae  the  certtflcatea  were 
not  made  at  tbe  times  required  by  the  stat- 
ute, and  therefore  the  process  under  which 
the  officer  making  tho  tax  sales  waa  author- 
laed  to  act  was  not  valid. 

There  was  also  Introduced,  on  the  part  of 
the  plalntUTs  in  error  at  the  trial  below,  a  tax 
deed  executed  by  tbe  sheriff  of  Effingham  coun- 
ty to  Bdward  Roby,  dated  May  28,  1870,  eoBr 
v^ng  lot  9.  and  exeeoted  hi  pursuance  of  a 
sale  of  said  lot  on  May  26, 1868.  under  a  Judg- 
ment rendered  by  said  coun^  court  on  May 
18,  1868.  The  certificate  of  the  derk,  which 
constituted  the  process  on  which  this  hut 
tax  sale  waa  nuide  In  1868.  bears  date  May 
30,  1868.  The  date  of  the  certiflcate  la  thus 
subsequent  both  to  the  date  of  the  Judgment 
and  to  tbe  date  of  the  aale.  The  statute, 
which  was  hi  force  May  25,  1868,  requhed 
*^hat  tbe  clerk  of  the  county  court  shall,  be- 
fore the  day  of  sale,  make  a  correct  record  of 
tbe  lands  and  town  tota  against  which  Judg- 
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meat  la  rendered  In  any  salt,  tor  taxes  due 
thereon,  and  wbich  shall  set  forth  the  name 
of  the  owner,"  etc.,  "and  shall  attach  thereto 
a  correct  copy  of  the  ,order  of  the  court,  and 
hla  certificate  of  the  truth  of  said  record, 
which  record,  so  attested,  shall  hereafter  con- 
stitute the  process  od  which  all  real  property 
shall  be  sold  for  taxes,  as  well  as  the  sales 
of  each  property."  Gross'  SL  1871,  pp.  604, 
605.  The  clerk  was  required  to  make  his 
certificate  before  the  day  of  sale,  whereas 
It  was  made  five  days  after  the  day  of  sale. 
Therefore,  under  the  authorities  above  re- 
ferred to,  tiie  process  on  which  the  sale  was 
made  was  void.  Ina^uch  as  the  process 
upon  which  all  three  of  the  sales  were  made 
waa  void,  the  tax  deeds  Introduced  In  evi- 
dence by  plaintiffs  in  error  were  void,  and  con- 
stituted no  valid  defense  to  the  action  of  de- 
fendants In  error. 

Deeds  were  Introduced  tending  to  show 
the  conveyance  of  the  tax  title  acquired  by 
Boby  to  the  plaintiff  In  error  Kepley.  But 
the  latter  disclaims  any  Intention  of  relying 
upon  title  in  himself  under  the  tax  deed  exe- 
cuted to  Boby.  ms  contention  Is  that  the 
tax  deed  In  qneatlon  put  the  title  to  lot  9  in 
Roby,  and  devested  the  former  owner  thereof, 
and  that  In  ejectment  It  Is  sufHdent  to  defeat 
the  action  to  show  that  the  legal  title  is  not 
in  plalntttt.  or  that  the  title  Is  In  a  third 
party.  Klrkland  v.  Cox,  94  UL  400.  The  evi- 
dence, however,  shows  that  some  time  In  1880 
or  18S1  the  plaintiff  In  error  Kepley  Indnced 
one  Holt,  who  was  In  possession  of  the  prem-- 
ises  as  a  tenant  under  the  defendants  In  er- 
ror, to  attorn  to  Kepley  and  take  a  lease  from 
him.  This  was  an  abandonment  by  Holt  of 
his  landlords,  the  defendants  In  raror.  "A 
tenant  In  possession  tinder  one  title  can  make 
no  valid  attornment  to  any  one  not  In  privily 
with  that  title."  TayL  LandL  &  Ten.  (8th 
£d.)  g  180.  "As  a  tenant  Is  not  permitted  to 
resist  the  recovery  of  bis  landlord,  by  virtue 
of  an  adverse  title  acquired  during  the  tm- 
ancy.  If  he  takes  a  lease  from  a  third  person 
It  is  void,  and  cannot  work  an  adverse  pos- 
session against  his  landlord."  Id.  8  705;  Ang. 
Llm.  (5th  Ed.)  S  446.  In  Hardin  v.  Forsythe. 
99  111.  312,  we  said  (page  320):  "The  same 
principle  which  forbids  a  tenant  to  dispute 
the  title  of  his  landlord  applies  to  any  person 
who  may  acquire  the  possession  from, 
through,  or  under  the  tenant  If  by  collusion 
with  the  tenant,  or  through  other  means,  he 
Is  induced  to  vacate  and  surrender  the  pos- 
session to  a  stranger,  such  person  will-  ac- 
quire no  greater  rights  than  the  oae  who  oc- 
cupied as  a  tenant."  Where  a  tenant  takes 
advantage  of  his  position  to  turn  over  the 
land  occupied  by  him  to  the  holder  of  a  con- 
flicting title,  sadi  holder  will  not  be  regarded 
otherwise  than  as  an  Intruder;  and  an  In- 
truder upon  the  possession  of  one  In  quiet 
and  peaceable  possession  of  land  cannot, 
when  sued  In  ejectment,  set  up  title  nnd^  a 
third  party,  or  In  himself,  to  defeat  the  ac- 
tion. A  defendant  who  Invades  the  plaln- 


tffTs  possession,  and  ousts  hla  tenant  luis  no 
right  when  sued  In  ejectment,  to  defend  by 
proving  an  outstanding  title.  Hardin  v.  For- 
sythe, supra;  Anderson  v.  Gray.  134  111.  550, 
25  N.  E.  843.  It  foUows  that  neither  the 
plaintiff  in  error  K^ley.  nor  the  plaintiff 
In  error  Phlfer,  holding  under  hlni,  can  show 
an  outstanding  titie  In  Roby,  under  the  tax 
deed  executed  to  the  lattor,  for  the  purpose 
of  defeating  the  present  action  by  the  de- 
fendants In  emnr.  After  a  careful  examina- 
tion ot  the  record,  we  have  come  to  the  con- 
clusion that  the  defendants  In  error  ware  en- 
titled to  recover,  and  that  the  judgment  of 
the  court  below  In  their  favcHr  waa  correct 
Accordhis^y,  the  Judgment  ot  the  drcult  conrt 
la  affirmed.  Judgment  affirmed. 


(186  IlL  4«) 

HENRY  V.  STEWART. 

(Supreme  Conrt  of  Illinola.  April  17,  1900.) 

BROKHRS-COHMISSIONS— INSTRUCTIONS— AP- 
PBAIi-DIRBCTXNQ  VERDICT. 

1.  The  judgment  of  the  appellate  court  Is  con- 
clusive on  (luestions  of  fact. 

2.  It  is  not  error  to  strike  out  an  answer 
which  a  witness  states  as  a  mere  supposition, 
and  not  as  a  fact 

3.  Where  the  facts  necessary  to  establish 
plaintifEIs  claim  were  testified  to  by  him  and  by 
another  witness,  and  corroborated  by  other  evi- 
dence, and  sacn  evidence,  if  credited  by  the 
jury,  was  sufficient  to  justify  a  verdict  for 
plaintiff,  it  was  not  error  to  refuse  an  instruc- 
tion directing  a  verdict  for  defendant 

4.  In  an  action  for  commissions  on  a  sale  of 
a  street  railway,  where  plaintiff  claimed  to 
have  brought  the  owner  of  the  road  and  the 
agent  of  a  purchaser  together,  an  instruction 
that  plaintiff  could  not  recover  if  defendant  ne- 
gotiated directly  with  the  purchaser  waa  erro- 
neous, if  the  contract  was  made  under  the 
agreement  with  plaintiff,  and  through  his  In- 
strumentality. 

6.  In  an  action  for  commissions  on  a  sale  of 
a  street  railway,  an  instruction  that  if  defend- 
ant employed  plaintiff  to  ne^tiate  the  sale,  and 
plaintiff  was  instrumental  in  bringing  together 
the  buyer  and  defendant  plaintiff  waa  entitled 
to  recover,  regardless  of  tne  fact  that  defend- 
ant himself  conduded  the  sale  on  terms  diOer- 
ent  from  those  at  which  plaintiff  was  author- 
ized to  sell,  was  proper. 

Appeal  trom  appellate  court  Second  dis- 
trict 

Action  by  Benjamin  F.  Stewart  against 
Jacob  A.  Henry.  From  a  Judgment  in  favor 
of  plaintiff,  affirmed  by  the  ai^ellate  court 
(86  111.  App.  170),  defendant  appeaU.  Af- 
firmed. 

George  S.  House  (Egbert  Phelps,  of  coun- 
sel), for  appellant  D.  A.  Holmes  and  £. 
Meets,  for  anteUee. 

CiABTWBIOHT,  a  J.  Appdlee  eecured  a 
Judgment  for  $8,850  and  costs  against  appel- 
lant In  the  circuit  court  of  Will  coun^,  for 
commissions  on  the  sale  of  the  capital  stock 
and  propertT  of  the  JoUet  Street-Bailway 
Company.  Hie  property  was  sold  txa  $262.- 
500,  upon  which  appellee  claimed  a  commis- 
sion of  S  per  ceat  A  part  ot  the  c(nuddera- 
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doD  -was  paid  by  anmmlng  a  bonded  debt 
and  qiedal  aaaeasment,  and  92,600  was  paid 
by  the  pnrcliaser  to  boy  In  00  Bhares  of  stock 
not  owned  by  an>ellant  The  jury  seem  to 
bare  deducted  these  sums,  amounting  to  fSS,- 
SOO,  leavbig  a  balance  of  9177,000  as  the 
actual  aelUnff  price  of  the  [nroperty,  and  to 
bare  allowed  6  per  cent  upon  that  sum, 
Ibe  qtpellato  court  has  affirmed  the  Jndg- 

The  capital  stock  of  tike  street-railway  com- 
pany was  9800,000,  divided  Into  8.000  shares, 
of  whidb  the  appelant  owned  2,900l  naln- 
dff  was  In  the*  emplt^  of  the  WestlnghouBe 
Electric  Manufacturing  Oompany,  In  the 
stzeeMailway  department,  and  famished  mo- 
ton  and  other  things  for  tbla  street  railway. 
He  teatlfled  that  he  was  employed  by  the 
defendant  to  sell  the  pn^rty  under  an 
sgreemoit  that,  If  he  would  telng  defendant 
a  oiatomer,  he  would  pay  him  B  per  coat 
OB  the  sale.  Defendant  admitted  that  the 
matter  of  selling  the  road  was  brought  up 
between  him  and  the  plaintiff,  and  that  he 
tafted  with  plalntUf  sereral  times  about  aell* 
big  It,  but  denied  Uiat  he  ever  employed  him 
or  H^eed  to  pay  blm  any  commission.  De< 
fendant  had  an  abstract  of  his  books  j^e- 
pared,  showing  his  receipts  and  disburse- 
maita  from  1881,  and  furnished  it  to  plain- 
tiff, together  with  an  Inventory  of  -the  prcsH 
eny.  Plaintiff  prepared  a  prospectus,  and 
mote  to  parties  In  the  Hast  and  made  jour- 
veju  there  to  Induce  men  of  capital  to  come 
and  look  at  the  propwty.  He  was  nnable 
to  sell  the  pnq;>erty,  and  the  matter  ran  along, 
with  occasional  Interviews  with  the  defend- 
ant until  1880,  when  the  def^idant  became 
my  anxious  to  dispose  of  Ihe  railway. 
Plaintiff  made  renewed  efforts  for  a  sale, 
and  called  the  attrition  of  William  B.  Mo* 
Klnley  to  the  property,  and  Indu«d  blm  to  go 
u  JoUet  where  plaintiff  introduced  him  to 
defendant  and  negotiations  were  commenced 
wlilcat  ended  in  the  sale  of  the  property. 
About  June  10^  1896»  defiant  gave  McKin- 
1^  an  option  for  the  sale  of  9276,000  of  the 
stodr;  the  defendant  to  retain  the  balance. 
McElnley  went  to,  ForUand,  Me.,  to  present 
the  matter  to  a  syndicate  there,  and  tele- 
graphed tiie  defendant  from  Portland  that 
the  optlcm  was  accepted,  it  turned  out  bow- 
ever,  that  the  syndicate  would  not  take  the 
stock  unless  they  could  get  all  of  It  They 
wanted  to  reorganize  the  company,  and  con- 
sequently wanted  all  the  stock,  although  they 
were  willing  def«idant  should  have  stock 
in  the  new  organization.  MciSSaiey  came 
beck  to  Joliet  and  with  him  came  an  attor- 
ney representing  the  syndicate.  The  $10,- 
000  of  stock  not  owned  by  defendant  belong- 
ed to  his  son-in-law.  Folk,  and  others,  and 
the  buyers  Insisted  upon  having  that  stock 
BQtTMidered.  X>efendant  could  obtain  the 
stock,  but  refused  to  do  so.  An  arrangement 
was  finally  made,  by  which,  as  McKtuley  tes- 
tified. Folk  took  95,000  In  bonds  In  the  re- 
organized company,  and  9500  In  money,  for 


his  stock.  McKlnley  and  the  defendant  each 
paid  92,600  for  the  other  96.000  of  stock. 
In  that  way  the  stock  was  all  secured  and 
deposited  with  the  Will  County  National 
Bank,  and  a  contract  was  made  between  de* 
fendant  and  Henry  P.  Cox,  acting  by  said 
attorney,  for  the  sale  of  the  property,  and  a 
transfer  to  such  person  or  persons  as  CJoi 
might  designate.  Cox  was  a  member  and 
representative  of  the  syndicate.  The  prop- 
erty was  paid  for  accwdlng  to  the  agreement, 
and  a  conveyance  was  made  to  McKlnley. 
Tfae  corporation  was  reorganlied  with  a  cap- 
ital stock  of  9300*000^  and  aU  the  stock  was 
subscribed  for  by  McKlnley,  except  7  ediares 
hdd  by  otiier  persons;  each  holdli^  1  Aare. 
Defendant  denied  the  mployment  of  plalutlfC, 
and  testified  that  be  suppcwed  McElnley  rep- 
resented Mr.  Cox,  with  whom  the  contract 
was  made.  The  defense  Is  stated  by  his 
counsel  as  fellows:  "Appellanl^s  defense  Is 
that  Henry  P.  Co:t  "tiie  purchaser,  was  pre- 
sented by  McKlifley,  and  that  McElnley  ne* 
gotlated  the  sale  between  appellant  and  Cox 
on  his  own  account,  Independently,  and  not 
as  the  agent  of  appellee."  Oonsidered  aa  a 
question  of  fact  the  judgment  of  the  appel- 
late court  Is,  of  coune,  final,  and  It  must 
be  re^rded  as  settled  that  defendant  em- 
ployed plaintiff  to  negotiate  the  sale:  that 
pblntiff  did  so,  and  was  the  active  and  ef- 
ficient cause  of  such  sale;  and  that  he  earned 
his  commission.  At  the  trial,  Folk  was  a 
witness;  and  defendant  aSked  him  If  he  re- 
ctf  ved  any  of  the  bonds  of  the  new  com- 
pany, and  he  said  he  did.  A  further  ques- 
tion as  to  whether  they  were  Ixtnds  of  the 
JoUet  Railway  Company  was  objected  to.  and 
the  objection  was  sustained.  Defendant's 
counsel  said  he  wanted  to  show  by  the  an- 
swer that  McKlnley  and  Folk  made  tiie  sale 
of  the  road,  and  got  tfaelr  pay  for  It  Defend- 
ant testified  that  be  understood  that  McEln- 
ley represrated  Cox,  the  purchaser.  He  did  not' 
claim  to  have  had  any  bargain  with  Mcffln- 
ley  or  Folk  to  sell  tiie  road  for  him,  but  be 
treated  with  McElnley  as  a  purchaser.  On 
his  own  testimony.  It  was  Immaterial  wheth- 
er Folk  got  bonds  of  the  company  for  serv- 
ices, and  the  question  did  not  call  for  any  In- 
formation ut  the  fact  wlilch  counsel  says  he 
wanted  to  prove.  There  was  no  attempt  to 
prove  the  employmoit  of  either  McKlnley  or 
Folk  by  defendant,  and  no  question  was  ask- 
ed which  woidd  elMt  Information  on  that 
subject  The  defendant  was  examined,  and 
testified  that  he  received  960,000  of  stock 
In  the  new  company,  and  that  McElnley  call- 
ed for  916,000  of  It  and  sent  his  man  over 
to  get  It  and  further  satd:  **I  don't  know 
what  he  wanted  with  that  X  suppose,  com- 
mlsdona"  On  objection,  the  court  struck 
out  the  statement  The  answer  was  notiilng 
but  a  supposition  of  the  witness,  and  not  a 
fact  The  witness  said  he  did  not  know  what 
McKlnley  wanted  with  the  stock,  and  It  was 
properly  strlck^  out.  It  would  make  no  dif- 
ference U  the  defendant  gave  l^>  some  part 
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of  the  p^rchBAe  money  to  McKloley,  or  npoa 
what  terms  lie  ndade  the  sale  to  talm,  except 
aa  a  basis  for  determining  tbe  commlsaion. 
McKInley  testified  that  he  did  not  act  as  a 
broker,  and  had  not  retained  915.000  of  tbe 
purchase  money,  and  had  not  retained  any- 
thing as  commission.  There  was  no  evi- 
dence tending  to  show  tlut  McKlnley  was  the 
agent  who  made  the  sale,  or  that  the  plain- 
tiff did  not  make  It 

At  the  close  ot  all  the  evidence,  defenduit 
p;resented  an  instruction  directing  a  verdict 
in  bis  favor,  and  the  court  refused  it  The 
facts  necessary  to  establish  plaintilTs  claim 
were  testified  to  by  him  and  by  HcKltdeTf 
and  corroborated  1^  other  evidence;  and,  if 
such  evidence  was  credited  by  tlie  Jury,  It 
was  sufficient  to  Justify  .a  verdict  It  was 
therefOEie  prpper  to  refuse  the  Instmction  and 
submit  the  issues  to  tbe  jury. 

Defendant  asked  the  court  to  give  to  tbe 
Jury  tbe  following  instruction:  "If  the  Jury 
8bi^U  believe,  from  all  the  evidence,  that  m 
or  about  tbe  21tb  day  of  June.  A.  D.  1896, 
the  defendant  In  this  cause,  as  party  of  the 
Qrst  part,  contracted  and  agreed  with  one 
Henry  P.  Oe>x,  of  Portland,  Maine,  for  the 
sale  and  transfer  of  the  entire  capital  stock 
of  the  Joliet  Stxeet-Ballway  Company,  to- 
gether with  the  possession,  management,  and 
control  of  the  property  and  f  racclUses  of  said 
corporation,  and  that  thereafter  such  contract 
was  consummated  by  an  execution  thereof 
on  the  part  of  said  defendant,  then  the  plain- 
tiff In  this  case  cannot  recover,  and  tbe  jury 
will  so  find."  There  was  no  dispute  that  a 
CMtract  was  made  wltb  defendant  by  Henry 
P.  Cox,  and  that  the  contract  was  consum- 
mated; and  the  instruction  stated  these  un- 
disputed facta,  but  ignored  every  fact  which 
affected  the  rights  of  the  parties  to  tbe  suit. 
Although  tbe  contract  was  made  vrith  Cox, 
and  was  carried  out  yet  If  it  was  mode  un- 
der an  agreement  with  plaintiff,  and  through 
his  instrumentality,  he  was  entitled  to  re- 
cover, Tbe  court  was  right  In  refusing  the 
Instruction. 

Complaint  is  made  that  the  court  gave  this 
instruction:  "The  court  Instructs  the  Jusy 
that  if  yon  believe  from  the  evidence  in  this 
case  that  tbe  defendant  employed  the  plain- 
tiff, Stewart  as  his  agent  to  negotiate  the 
sale  of  his  (tbe  defendant's,  street-railway 
property,  and  that  the  plaintiff  undertook  said 
employment  aUd  was  instrumental  In  bring- 
ing together  the  buyer  and  tbe  defendant  then 
and  in  that  case  the  plaintiff  is  entitled,  as  a 
matter  of  law,  to  recover  from  tbe  defendant 
compensation  for  his  services,  regardless  of 
the  fact  that  the  defendant  himself  concluded 
the  sale,  and  upon  a  price  less  and  upon 
terms  different  from  those  at  which  the  plain- 
tiff was  authorised  to  sell."  The  instnictlim 
stated  the  law.  Hafner  v.  Herron,  165  111. 
212,  46  N.  R  211,  It  seems  to  be  insisted  by 
counsel  that,  unless  McKlnley  was  tbe  agent 
of  tbe  plalntlfT  In  negotiating  tbe  eale,  tbe 
plaintiff  could  not  recover.  That  Is  not  so. 


If  plalntlfl,  as  agent  for  tbe  defendant,  of- 
fered the  property  to  McKlnley,  and  thoreby 
brought  about  a  sale,  it  is  whidly  Immaterial 
whether  Ib^nl^  acted  for  hlma^,  or  tax 
himself  in  connection  with  others,  w  fw  a 
syndicate.  Whether  he  was  himself  the  pnr- 
chaser,  or  an  agent  ot  tbe  real  purchaaw. 
was  a  matter  of  no  concern  to  the  d^endant 
The  prottf  was  undisputed  that  plaintiff  In^ 
troduced  McKinley  to  the  defoidant  and  that 
the  sale  resulted  J^m  such  act  of  die  plain- 
tiff. He  found  a  buyer  whom  defendant  was 
willing  to  accept  and  did  accept  whether  andb 
buy  or  was  acting  for  himself  or  others. 

The  court  gave  two  instmctions  at  tiw  In- 
stance ot  the  defendant  which  were  very  Ult- 
orabie  to  such  defendant  and  whkdi  counsel 
says  cannot  be  harmoniaed  irith  the  one  above 
Quoted,  given  for  ttie  plaintiff.  The  defend- 
ant could  not  object  to  those  given,  at  hia  in- 
stance, and,  if  he  is  not  aide  to  harmasilu 
tliem  with  the  eogreet  Instruction ;  given  for 
tlie  plaintiff,  it  .is  not  ground  for  revenaL 

The  defendant  made  a  motion  for  a  new- 
trial  on  the  ground  of  newly-discovered  evl- 
dence^  eiqiported  by  affidavits  of  himadC 
and  F(dk.  The  evidence  set  fwth  was  (smm- 
lative^  and  not  conclusive,  and  would  not  be 
ground  tor  new  trial.  The  affidavits  amomit- 
ed  to  but  Httle  more  than  statemento  that  tbe 
memory  of  the  parties  makii^  them  was  bet 
ter  after  the  trial  than  at  the  trlaL  The  mo- 
tion was  properly  overruled.  The  Judgment 
of  the  appellate  court  is  affirmed.  Judgment 
affirmed. 


(ISS  in.  413) 

ODIN  COAL  CO.  V.  DENMAX. 
(Supreme  Court  of  Illinois.  April  21,  1900.) 

MASTER  AND  SBRV ANT— INJURY  TO  SBRVANT 
—EVIDENCE— MASTER'S  VIOLATION  OF  STAT- 
DTB  —  CONTRIBUTORY    NBOLIGBNCB  —  MIN6 
-  SHAFT. 

1.  Hutd's  Bev.  St  1889.  c.  93,  S  6^  provides 
that  a  sufficient  light  shall  be  furnished  at  the 
top  of  every  shaft  of  a  mine  to  insure  the  safety 
of  persona  getting;  on  or  off  the  cage;  and  see- 
tioD  8  requires  that  the  top  of  every  shaft  sball 
be  securely  fenced  by  sates  properly  protect- 
iag  such  shaft;  and  section  14  provides  that  any 
injury  arising  from  failure  to  comply  with  the 
proTlslons  of  the  act  shall  give  t  cause  of  ac- 
tion. JJcld,  that  where  a  mine  owner  had  erected 
above  the  opening  of  a  shaft  an  uninclosed 
framework  of  timber,  supporting  a  structure 
called  a  "tipple  house,''  to  which  me  eage  could 
be  hoisted,  and  through  whldi  the  day  shift  en- 
tered and  left  tbe  shaft  but  It  was  customary 
to  let  off  the  night  shift  at  the  surface  of  the 
ground,  and  piaintiff's  intestate,  being  one  of  the 
night  shift  and  endeavoiing  to  alight  fell  into 
the  shaft  and  was  killed  (it  being  dark  at  the 
surface,  and  there  being  then  no  fence  there), 
it  was  proper  to  submit  to  the  jury  the  ques- 
tions whether  the  surface  or  the  tipple  hoose 
was  the  top  of  the  ^aft  within  tbe  itnnminy  of 
section  8,  and  whether  tbe  proximate  cause  of 
the  injury  was  the  absence  of  a  light. 

2.  When  an  employ^  of  a  mine,  endeavoring 
to  alight  from  the  cage  at  the  surface  opening 
of  the  shaft,  fell  Into  the  shaft  and  was  killed, 
the  opening  of  the  shaft  boiug  enveloped  in  dark- 
ness by  reason  of  no  snfBcient  light  beinjr  fur- 
nishpd,  aa  required  by  Hurd's  Rev.  St.  18S9,  c. 
93.  S  6,  contributory  lugligeuce  of  deceased 
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could  be  DO  defenw  to  the  mine  owner  in  an  ac- 
tion for  damacee  for  deceaaed'a  deatii,  under 
chapter  93,  f  14,  providing  that  any  injury  from 
failare  to  comply  with  the  provisions  of  the  act 
sfaall  give  a  cauae  of  sction. 

3^  Hurd'a  Rev.  St.  1889.  c.  93,  i  6,  provides 
that  a  sufficient  light  shall  be  furolBbed  at  the 
top  of  every  shaft  of  a  mine  to  insure  the  safety 
of  persons  Ketting  on  or  off  the  cage;  section 
8  roquires  the  top  of  every  shaft  to  be  secnrely 
fenced,  to  protect  the  entrance  to  the  shaft; 
aod  section  14  dectares  that  for  any  injury  to 
person  or  property  by  wUlfnl  failure  to  comply 
witb  the  provisions  of  the  act,  a  cause  of  ac- 
tion shall  accme.  Held  that,  where  a  declara- 
tion against  a  mining  company  alleged  that 
plaintiff's  intestate  came  to  his  death  by  defend- 
ant's willful  omission  to  comply  with  sections 
6  um)  8,  It  ms  propw  to  refuse  to  allow  officers 
of  defendant  to  testify  that  they  intended  to 
comply  with  the  statute  in  good  faith,  since  the 
word  "willful,"  as  employed  in  the  declaration, 
did  not  involve  a  charge  of  wrongfnl  intent,  but 
only  that  tiie  omissions  were  eimsdous  nets  at 
the  mind,  and  not  from  mere  inadvertence. 

Appeal  from  ai^ellata  court.  Fourth  dl»- 
ttlet 

Action  by  Ef&&  Dmman  against  the  Odin 
Goal  Oompany.  From  a  judgmoit  of  the  ap- 
pellate conrt  (81  111.  App.  190)  afflrmlng  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

L.  M.  Kagy  and  Van  Hoorebeke  &  Louden, 
for  appellant  Prank  F.  Noleman  and  W.  F. 
Bundy,  for  appellee. 

BOGOS,  J.  Charles  DenmaQ,~husband  of 
appellee.— an  employe  In  the  coal  mine  own- 
ed and  operated  by  the  appelUint  company, 
was  killed  by  falling  Into  the  opening  of  the 
shaft  at  the  surface  of  the  ground,  and  thence 
to  the  bottom  of  tbe  mine.  The  appellee  re- 
covered Jndgmmt  against  the  appellant  com- 
pany In  tbe  drcnlt  conrt  of  Marion  county  In 
the  amn  of  12,000,  on  a  declaration  which, 
In  the  first  count,  charged  that  the  deceased 
came  to  his  death  by  reason  of  tbe  "willful 
failure"  of  tbe  appeUant  company  to  furnish 
a  sufficient  light  at  the  top  of  the  shaft  of 
the  mine,  as  required  by  section  6  of  chapter 
93.  entitled  "Miners"  (Hurd'a  Rev.  St.  1889.  p. 
929).  and.  in  the  fourth  coimt,  that  tbe  death 
of  tbe  deced^t  was  occasioned  by  the  "wlll- 
fnl  fallur^'  of  the  appellant  company  to  se- 
curely fence  the  top  of  the  shaft  by  gates 
pn^rly  protecting  the  shaft  as  is  required 
by  section  8  of  the  same  chapter  of  the  stat- 
ute. The  declaration  contained  other  comita, 
bnt  tbe  Terdl(A  was  roidered  oa  the  said 
first  and  fourth  counts.  The  Judgment  was 
affirmed  1^  the  appellate  court  for  the 
Fourth  dtaMct,  and  this  la  a  turttier  appeal 
perfected  to  this  court 

Deceased  was  one  of  a  force  of  men  called 
the  ^'night  shift,"  employed  by  tbe  appellant 
compan}-  to  work  in  the  mine  during  tbe 
night.  When  going  down  the  shaft  of  the 
mine,  the  night  ahtft  entered  tbe  ci^  at  the 
opening  of  tbe  shaft  at  tbe  snrl^oe  of  the 
ground,  and  when  coming  out  they  left  tbe 
cage  at  the  same  opening.  The  company  did 
not  tn^ititain  a  light  at  tbis  (q>enlng  of  the 
Bhaft  It  bad,  however,  directed  an  employ^ 
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to  carry  a  lantern  when  Its  employes,  the 
night  shift,  were  going  Into  or  coming  out  of 
the  cage  at  this  opening,  and  bad  arranged 
the  windows  of  tbe  engine  room,  which  was 
some  50  or  (JO  feet  away,  so  that  light  from 
that  room  would  shine  In  tbe  direction  of  this 
opening  nf  the  shaft  A  fence  bad  been  con- 
structed around  a  lot  or  space  some  10  feet 
wide  and  20  feet  long,  and  the  opening  of  tbe 
shaft  was  within  this  Inclosure.  This  fence 
was  not  erected  for  tbe  purposes  of  protect- 
ing tbe  <^nliv  of  tbe  shaft,  or  as  being  In 
compliance  with  the  statute,  but  for  the  pur- 
pose of  Inclosing  a  lot  for  tbe  storage  of  hay 
and  feed  Intended  to  be  lowered  into  the 
mine.  The  company  bad  constructed  above 
the  surface  of  the  (^lenlng  of  the  shaft  an 
(Unlndosed  framework  of  timhen,  which  sup- 
ported a  Btmetnre  called  the  "tiiqile  house," 
some  20  feet  abore  the  ground.  Tlwse  tim- 
bers, composing  the  framewoft  (A  which  tbe 
tipple  house  rested,  were  snpidled  with  "slides 
and  guides"  for  the  cages,  and  tbe  cages  and 
coal  brought  out  of  the  mint  through  the 
shaft  eouU  be  hoisted  to  the  Tipple  houaew 
The  day  shift  of  wcwkmen  were  accustomed 
to  enter  and  leave  the  cages  at  the  triple 
house.  Coal  brought  out  of  the  mine  was 
hoisted  to  tbe  tipple  bouse,  and  there  distrib- 
uted to  tbe  screeis,  cars,  etc..  hut  coal  was  not 
brought  out  of  tbe  mine  except  In  the  day- 
lime.  The  lUQ^nces  for  ralsii^  and  lower- 
ing tbe  cages  enabled  the  company  to  move 
the  cages  from  the  tipple  house  to  the  bot- 
tom of  the  shaft  On  the  occasion  in  ques- 
tion the  husband  of  appellee  and  the  other 
workmen  composli^  the  night  shift,  aftw 
the  hours  of  work  for  the  night  were  over, 
were  hoisted  from  the  botbnu'  of  the  shaft 
In  a  cage  to  the  opening  of  iba  shaft  at  the 
surface  of  the  grmmd.  It  was  yet  dark, 
and  there  was  no  one  there  with  a  lantern. 
In  endeavoring  to  allfi^t,  the  husband  of  ap* 
pellee  fell  into  the  shaft,  and  was  precipi- 
tated to  the  bottom  of  the  mine,  a  distance 
of  «00  or  700  feet,  and  Instantly  killed. 
These  are,  In  substance,  the  fftcts  necessary 
to  be  knows  in  order  to  determine  whether 
the  court  erred  In  refusing  the  motion  of  the 
defendant  company  to  direct  a  verdict  In  Its 
favor. 

The  statute  relied  upon  by  the  appellee  are 
sections  6,  8,  and  14  of  chapter  08.  These 
sections  read  as  follows: 

"Sec.  6.  «  •  •  A  sufficient  light  sbaUbe 
f nmlslied  at  the  t(9  and  bottom  of  the  shaft 
to  insure  as  far  as  possHde  the  safety  of  per- 
sons getting  on  (ff  ofC  the  cage." 

"Sea  a  *  *  *  The  top  of  each  and  ev- 
ery shaft  and  the  entrance  to  each  and  every 
Intermediate  working  vein  shall  be  secnrely 
fenced  by  gates,  properly  protecting  such  shaft 
and  the  entrance  thereto." 

"Sec.  14.  For  any  Injury  to  person  w  prop- 
erty occasioned  by  any  willful  violations  of 
tills  act  or  wUlful  Wlure  to  comply  with 
any  of  its  provlsknis,  a  right  of  action  shall 
accrue*"  etc. 
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The  contration  of  the  appellant  company 
iB  (1)  that  tbe  top  of  tiie  diaft  of  its  mine 
Is  not  tbe  opening  of  the  shaft  at  the  surface 
of  tbe  gronnd,  but  that  the  landing  at  the 
tipple  bouse,  where  the  cages  and  the  coal 
are  hoisted,  is  the  top  of  tbe  diaft  to  which 
the  proTislims  of  tbe  statute  apply;  and 
(2)  that,  even  if  the  <q;ienlng  of  the  shaft  at 
the  surface  of  the  ground  shoold  be  deemed 
the  top  of  the  shaft,  there  is  an  entire  ab- 
sence of  proof  of  willful  failure  to  comply 
with  the  requirements  of  the  statute;  and 
(8)  that  the  evidence  did  not  tend  to  establish 
that. the  proximate  cause  of  the  death  of  the 
deceased  was  the  alleged  omlssi(m  of  the 
company  to  comply  with  the  requlremoote  ot 
the  statute. 

If  the  "top  of  the  shaft"  of  a  coal  mine  Is 
not  the  opening  of  the  shaft  at  the  surtace 
of  tbe  ground,  It  Is  for  the  reason  that  the 
construction  of  the  structure  around  about 
such  (^>eniiv  of  the  Aaft,  and  the  mann^  and 
mode  of  <9»mting,  enterli^,  and  departing 
frcHu  tiie  cages,  and  delivery  of  coal  from  the 
shaft,  have  eetablislied  the  actual  top  of  ,the 
«haft  at  some  pohit  above  the  surface  ot  the 
ground.  The  most  favorable  view  tea  the 
appellant  company  was  that  taken  by  the 
trial  Judge  in  ruling  upon  tite  motion  and  pass- 
ing on  the  instructions  given  to  the  Jury,— that 
tbe  top  of  the  shaft  hi  this  instance  was  to 
be  determined  by  the  Jury  as  a  question  of 
fact  The  tendencies  of  the  evidence  on  the 
point  donanded  the  sabmiaBlon  of  the  question 
to  the  Jury.  The  appellant  company  stood 
charged  with  knowledge  of  the  provisions 
of  the  law,  and  with  the  duty  of  complying 
therewith.  In  operating  its  mine,  It  onployed 
the  landing  of  the  shaft  at  the  swface  of  the 
ground  In  audi  manner  as  to  expose  the  de- 
ceased and  his  fellow  workmen  to  all  the 
perils  which  induced  tbe  enactment  ot  the 
statutory  provisions  here  involved.  It  recog- 
nized the  existence  of  muA  perils,  but  instead 
of  complying  with  the  law,  and  employing  the 
means  oijolned  upon  it  by  the  legislature  to 
protect  its  employes  against  those  dangers, 
substituted  other  methods;  that  is,  it  did  not. 
In  obedience  to  the  statute,  have  the  landing 
which  It  devoted  to  the  uses  of  the  "top  of 
a  shafts*  fuml^ed  with  a  **8ufficient  light" 
to  enable  workmen  to  alight  from  the  cage 
In  the  nighttime,  but  substituted  the  plan 
of  orderii^  one  of  Its  eervante  to  go  to  the 
landing  with  a  lantern  when  the  cages  brought 
workmen  from  the  mine  to  the  surface  of  the 
ground.  The  omission  was  mot  through  mere 
inadvertence^  but  was  Intentional.  There  was 
no  evil  intent  operating  to  induce  the  failure, 
but  tiiat  element  Js  not  a  necessary  ingredient 
ctf  willfuln«n,  wlthhi  the  correct  meaning  of 
the  word  "willful,"  as  employed  In  this  stat- 
ute. Ab  used  In  criminal  and  penal  statutes, 
the  word  "willful"  has  frequently  been  Inter- 
preted to  mean,  not  mer^y  a  vtduntary  act, 
but  an  act  committed  with  evil  intent,  etc. 
The  statute  here  involved  Is  not  a  penal  stat- 
ute. The  recoveiy  awarded  Is  not  a  penalty 


lu  the  nature  of  a  fine  or  a  forftiture,  hot  Is 
it  awarded  as  a  punishment;  hut  is  confined, 
1^  the  express  terms  of  section  14  of  said 
chapter  93.  to  "the  direct  damages  sustained" 
by  reason  of  the  omission  or  failure  of  which 
complaint  Is  made.  Compensation  for  Injuries 
Inflicted,  not  punishment.  Is  the  ground  of 
recovery.  "  'Willful'  Is  a  word  of  familiar  use 
in  eveJT  branch  of  law,  and,  although  In  BtHne 
branches  of  law  It  may  have  a  special  mean- 
ing, it  generally,  aa  used  in  courts  of  law.  Im- 
plies nothing  blamabl^  but  merely  that  tbe 
person  of  whose  action  or  default  the  expteB- 
slon  is  used  is  a  free  agent,  and  that  what  has 
been  done  arlsoi  from  the  spontaneous  action 
of  his  will.  It  amounts  to  nothing  more  than 
this:  that  he  knows  what  he  is  doing,  and 
intends  to  do  what  he  Is  doing,  and  la  a  free 
agoit"  29  Am.  &  Eng.  Bnc  Law.  US.  An 
act  ctmsclously  omitted  la  wlllfttlly  omitted.  In 
the  meaning  of  the  word  "wlilfol,"  as  used 
in  these  enactmoito  of  our  legislature  rela- 
tive to  the  duty  of  mine  owners.  In  Goal  Co. 
V.  Abbott,  181I1L  496.  B5  N.  B.  ISl,  we  said 
(page  fi02,  ISl  UL.  and  page  191,  S6  N.  R). 
"Where  an  owner,  operator,  or  manager  so 
constmcto  or  equips  his  mine  that  he  knowing- 
ly operates  It  without  ctmf onning  to  the  provi- 
sions of  this  act,  he  willfully  disregards  ite 
provltfons.  and  willfully  disregards  the  safety 
of  miners  unployed  therein." 

It  la  true,  it  is  not  sufficient;  to  msinteln 
an  action  of  this  character,  to  establish  mexe- 
ly  a  willful  omlssitm  of  stetutory  duty.  It  Is 
necoasary  that  the  Injury  complained  of  shall 
have  resulted  from  the  omission,— that  the 
omission  was  tbe  proximate  cause  ot  the  In- 
Jury.  The  testimony  tended  to  show  that 
the  occupants  of  the  cage  Intended  to  leave 
the  cage  at  the  (n>ening  of  the  shaft  at  the 
surface  of  the  ground,  and  that  the  ^ceased 
supposed  the  position  of  the  cage  was  such 
he  could  step  from  the  cage  to  the  ground. 
The  evidence  tended  to  show  that  tbe  cage 
had  passed  above  the  leyel  of  the  ground 
when  the  deceased  sought  to  alight,  and  he 
did  not  gain  secure  footing  on  the  ground, 
and  fell  Into  the  shaft.  The  servant  of  the 
company  who,  It  is  Insisted,  was  charged 
with  the  duty  of  bringing  a  lantern  to  ena- 
ble the  oceupanto  to  alight  with  safety,  was 
not  there.  It  was  yet  dark.  There  waa  no 
light  there.  There  was  a  light  in  the  engine 
room,  some  60  or  00  feet  away,  or  it  la  most 
probable  tbat  there  was,  but  the  landing  and 
mouth  of  the  shaft  were  enveloped  in  dark- 
ness. Certainly  than  la  no  room  for  tiie 
contenti<m  that  the  tendencies  ot  the  evidence 
were  insuflSdent  to  warrant  the  submission 
to  the  jury  of  the  question  whether  the  pnnl* 
mate  cause  of  the  death  of  the  deceased  was 
the  absence  of  a  "sufficient  lights"— to  adopt 
the  words  of  the  statute  with  reference  to  the 
duty  of  the  mine  owner  to  supply  a  light  at 
the  top  of  the  shaft  of  a  mine.  Even  If  the 
true  or  more  immediate  cause  of  the  injury 
was  the  act  of  the  deceased  In  stepping  from 
the  car  aXtex  It  had  passed  the  landing,  eUU 
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the  ezlstfiig' condition  of  darUun  may  hAre 
been  ttife  pTfudmate  cause  of  the  Injury;  6 
Am.  ft  Sag,  Bnc  Law,  p.  11.  In  tbls  connee- 
tbm  It  must  also  be  borne  in  mind  tbat  the 
doctrine  of  contribatory  negligence  cannot  be 
InrtAed  1^  tbe  amidlant  company.  Coal  Co. 
T.  Abbott,  sapra.  The  motion  to  exclude 
the  erldence  and  direct  a  vardlct  for  the  com- 
piny  THB  property  denied. 

It  vas  not  error  to  refase  to  allow  tb» 
president  and  tnperintendent  of  the  appel* 
lant  craapony  to  testify  that  they  In  good  faith 
Intended  to  comply  wltii  the  prorislons  of 
the  atatntek  Tbe  STermentv  of  the  dedara- 
tkm  tbat  the  omission  to  observe  the  require- 
ments ot  the  statute  were  willful,  did  not 
83  we  Iwve  seen,  IutoIto  a  diai^  ot  evil  or 
wnmgfnl  intent,  but  only  that  the  omlaslms 
were  consdoua  acts  ot  the  mind,  and  were  not 
from  mere  Inadvertence.  In  criminal  pro- 
ceedings, where  It  Is  designed  to  punish  tbe 
defendant  and  In  tiiat  class  of  dTil  cases 
where  a  penalty  Is  provided,  the  amount 
whereof  is  fixed  1^  statute,  as  in  the  n&-' 
tare  of  pmilshmesit  or  In  those  cases  where, 
in  addition  to  damages  recoverable  as  In- 
demnity to  the  i^alntlff  for  the  Injury  sus- 
tained, exemplary  or  vindictive  damages  may 
be  assessed  as  punishment  of  tiie  d^endant, 
the  Intent  of  Oie  defendant  becomes  material. 
In  all  cases  In  those  classes  the  word  "will- 
fa]**  Is  Interpreted  to  Include  malice,  evil  In- 
tention, or  other  wrongful  motive.  In  tbe 
case  at  bar  tiie  recovery  Is  limited  to  actual 
or  direct  damages,  and  the  amount  to  be  re- 
covered  la  not  to  be  mitigated  or  aggravated 
the  presence  or  absence  of  the  element  of 
fraud,  malice,  or  evil  InteAt  Tbe  word  *vm- 
ful,"  employed  In  pleadings  In  proceedings 
of  ttils  character,  does  not  import  any  blame- 
worthy motive,  and  no  Issoe  of  Intent  arises. 

We  need  not  nutlcd  In  detail  other  objec- 
tions preferred  to  the  action  of  tbe  court  In 
admitting  or  excluding  testimony,  and  in 
prauting  or  refusing  Instructions.  They  In- 
rolre  only  the  principles  of  law  already  here- 
in discussed.  The  judgment  la  affirmed. 
Judgment  affirmed. 


OSS  III.  2H1 

FIGOB  T.  ROWLBN  et  aL 
(Snpreme  Court  of  Dllnola.   April  21.  1000.) 

JURISDICTION-DBCRUK-COLLATERAL 
ATTACK— EVIDENCE. 

1.  Where  a  decree  quieting  the  title  to  certain 
real  estate,  aKainat  a  mort^Kee,  recited,  in 
Bbovlnjr  that  the  court  acquired  Juriwllction  by 
pabtlcation,  "tbat  it  appeared  by  affidavit  tiiat 
the  defendant  wna  a  nonresident,"  but  tbe  affi- 
davit waa  defective  because  it  did  not  show 
tbe  authority  of  the  notary  who  acknowledged 
it,  it  win  not  be  held  invalid  when  offered  in 
evidence  in  an  action  to  foreclose  the  mortgace, 
becattse  the  conrt  bad  no  jurisdiction  over  the 
parties  thereto,  as  the  court  could  pass  on  ita 
juri!«diction,  and  a  mistake  therein  could  not  be 
reached  by  a  collateral  attack. 

2.  Where  the  complaint,  in  an  action  to  quiet 
title  aftaiuKt  a  mortgngee,  did  not  allege  tbat  the 
complainant  was  in  posst^ssiot  of  the  mortgaged 
lands,  or  that  they  were  vacant  &nd  unimprov- 


ed, as  required,  but  a  decree  was  rendered  la 
^vor  of  the  complainant,  it  will  not  be  held  In- 
valid, for  want  of  juriisdiction  over  tbe  subject- 
matter  when  offered  in  evidence  In  a  suit  to 
foreclose  Budi  mortgage,  as  the  court  bad  juris- 
diction to  make  such  a  decree,  and  an  error 
therein  could  not  be  reviewed  by  a  collateral 
attack. 
Magmder,  3.,  dissenting. 

Appeal  from  aji^ellate  court,  Fourth 'dis- 
trict. 

Suit  by  a  Flgge  against  Frank  S.  Rowlen 
and  others  to  foreclose  a  mortgage.  From  nu 
order  of  tbe  appellate  court  (84  111.  App.  23S) 
affirmbig  a  judgment  In  favor  of  dtfendants, 
plaintiff  appeals.  Affirmed. 

Gholsser,  Whitl^  &  Cholsser,  for  appellant 
B.  S.  Marsh,  for  appellee  M.  Foiwlck. 

BOQGS,  J.  On  the  bearing  of  the  Issues 
formed  under  a  bill  in  chancery  filed  by  the 
appellant  againat  appellees,  to  foreclose  a 
mortgage  on  certain  real  estate  In  Saline 
county,  the  appellees,  over  tbe  objection  of 
the  appellant,  were  permitted  to  Introduce  In 
evidence  a  decree  entered  In  the  circuit  court 
of  Saline  county  In  a  certain  proceeding  In 
chancery  wherein  the  appellant  was  defend- 
ant and  the  grantor  of  appellee  Fen  wick  was 
complainant,  setting  aside  and  declaring  null 
and  void  the  said  mortgage  sought  by  the  ap- 
pellant to  be  foreclosed  herein,  and  cahceling 
the  same  as  a  cloud  upon  tbe  true  title  to  said 
real  estate.  If  the  ruling  of  the  conrt  as  to 
the  admissibility  of  such  decree  In  evidence 
was  correct,  It  Is  conceded  tbe  judgment  of 
tbe  appellate  court  here  appealed  from,  af- 
firming the  decree  entered  by  tbe  clrctilt  court 
dismissing  the  appellant's  blU  for  foreclosure, 
should  be  affirmed  by  this  court 

The  grouDds  of  objection  to  the  admlBsI- 
blllty  of  the  decree  In  evidence  are  that  the 
court  which  rendered  It  did  not  have"  Jurisdic- 
tion of  the  subject-matter  of  the  proceeding 
or  of  the  person  of  the  defendant  thereto.  Ju- 
risdiction of  the  person  of  the  defendant  to  the 
proceeding  was  assumed  on  the  theory  the  de- 
fendant waa  a  nonresident  of  the  state  of  Illi- 
nois, and  had  been  duty  notified  by  publica- 
tion, as  required  by  the  statute  In  such  In- 
Btances.  Tbe  decree  recited  It  appeared  "to 
tbe  court,  from  the  aflldavlt'on  flte,  that  said 
defendant  Is  not  a  resident  of  the  state  of  Illi- 
nois, and  that  his  place  of  residence  is  not 
known,  and  on  due  Inaulry  cannot  be  found." 
Hie  aK>elIant  offered  tn  evidence  the  files  In 
the  cause  wherein  the  decree  in  question  was 
rendered.  Including  an  instrument  filed  by  the 
complainant  In  the  cause  as  an  affidavit  of  the 
nonrealdence  of  the  defendant  therein,  the  ap- 
pellant berfc  As  to  this  Instrument  counsel 
for  appellant  In  their  brief  say:  Tbe  affi- 
davit of  nonresldence  is  wholly  void.  It  was 
sworn  to  before  a  notary  public  in  Allen  conn- 
ty,  Ohio,  and  tiie  notary  does  not  state  In  his 
certificate  that  he  Is  authorized,  under  the 
laws  of  the  state  of  Oblo.  to  administer 
oaths."  The  power  to  administer  an  oath  Is 
not  inddental  to  tbe  office  of  notary  pabllc; 
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If  poMesBed  by  a  notary.  It  la  1^  force  of  the 
enactments  of  tbe  state  under  which  be  bolda 
hia  commlsBltHL  Trevor  v.  Colgate,  181  lU. 
129,  M  N.  B.  900.  Tbe  enactments  of  a  sister 
state  may  be  proven  by  printed  statute  books 
purporting  to  be  printed  under  tbe  authority 
of  such  state  (Bev.  St.  c.  61,  |  10,  entitled 
"Evidence  and  Depositions");  and  the  true 
nwtfnlng  or  cohstructlMi  of  the  statute  of  a 
fweign  state,  as  declared  by  tbe  courts  of  last 
resort  of 'such  state,  may  be  proven  by  books 
bf  r^rts  of  decisions  of  such  courts  purport- 
ing to  be  published  by  anUiorlty  (c.  61,  1 12), 
or  by  tbe  testimony  of  witnesses  learned  In  the 
law  of  such  state.  Hoes  v.  Van  Alstyne,  20 
111.202. 

,  Hie  court  fotmd  and  recited  In  Its  decree 
that  It  appeared  from  an  affidavit  on  file  the 
defendant  was  not  a  resident  of  the  state,  etc. 
An  affidavit  Is  a  declaration  In  writing  signed 
by  an  affiant,  and  sworn  to  by  audb  affiant 
before  some  person  who  baa  lawful  authority 
to  administer  oaths.  Harris  v.  Lester,  80 
lU.  307.  The  finding  of  the  court,  therefore. 
Involved  consideration  and  Judicial  determl- 
natlou  of  tbe  question  of  the  authorl^  of 
the  notary  public  to  {^minister  tbe  oath  to 
the  affiant  The  decree  was  rendered  by  a 
court  of  general  Jurisdiction,  and  tbe  attadc 
upon  It  Is  made  In  a  collateral  proceeding. 
In  aucb  Instances,  In  the  absence  of  proof  to 
the  cimtrary,  nothing  Is  presumed  to  be 
outside  tbe  Jurisdiction  of  the  court  which 
rendered  the  decree.  Svearengen  v.  Gullck, 
07  IIL  208.  Service  by  publication  was  re- 
lied on  to  acquire  Jurisdiction  of  the  person 
of  the  defendant  in  that  proceeding.  In  de- 
teimhilng  as  to  the  existence  of  facta  neces- 
sary to  constitute  am'l(»  by  publication,  the 
court  had  lawful  power  to  receive  pared  or 
documentary  testimony.  Botaford  v.  O'Con- 
nor, 67  III.  72;  Bamett  v.  Wolf,  70  BL  76; 
Swift  V.  Tanaway.  168  DL  197,  88  N.  E.  589; 
Blckerdlke  v.  Allen,  167  111.  95,  41  N.  E. 
740,  29  Lb  B.  A.  782;  Beedy  v.  Camfleld,  169 
IIL  254.  4St  N*.  E.  833.  It  Is  not  necessary 
that.  In  answer  to  a  collateral  attack,  testi- 
mony received  for  that  purpose  should  be 
preserved  In  the  record,  for  the  reason  that 
the  legal  presumptions  arise  In  aid  of  the  Ju- 
rlsdlctlcni  of  the  court  that  competent  evi- 
dence was  produced  to  warrant  the  finding 
that  the  Instrument  hi  question  was  an  "af- 
fidavit," wlthbi  the  legal  miraning  of  that 
word.  Blckerdifce  v.  Allen,  supra;  Beedy 
V.  Oamfield,  supra.  The  rule  to  be  deduced 
from  the  decisions  of  this  court  tm  the  point 
Is  that  the  findings  of  a  court  of  general  Ju- 
risdiction as  to  Jurisdictional  facts  neces- 
sary to  consUtute  service  by  publication  are 
conclusive  as  against  collateral  attack,  unless 
such  findhiga  are  Irreconcilable  with  facte 
otherwlae  dlaclosed  the  record,  and  that  In 
fUd  of  such  findings,  and  In  aid  of  any  ap- 
parent conflict  In  the  record.  It  will  be  pre- 
sumed evidence  was  heard  to  siqtport  the 
findings  hi  all  cases  where  it  is  competent  to 
receive  evidence  for  that  purposes 


Tbe  bill  on  whldi  the  deoee  hue  aaaalled 
is  founded  prayed  a  decree  canceling  the 
mwtgage  which  appellant  In  flila  iirooeedlng 
seeks  to  foreclose,  as  a  dond  fOx  the  title 
of  the  complahuint  In  the  JillL  but  It  was 
not  averred  In  the  bill  that  tte  wtmpTalnant 
had  possession  of  the  land  or  that  It  was 
vacant  and  nnln^roved.  We  have  repeated- 
ly held  that  it  Is  essential  to  the  right  of 
a  complainant  to  maintain  a  proceeding  In 
chancery  to  remove  a  cloud  on  the  title  to  real 
estate  that  it  should  be  aUe«ed  hi  the  bUI 
and  proved  upon  a  hearing  that  the  complain^ 
ant  bad  possession  of  the  land  or  that  it  was 
vacant  and  unoccupied.  Tbe  appellant  la- 
slste  that  In  view  of  these  hobUngs,  and  of 
the  lack  of  avemurat  In  the  bill  upon  which 
the  decree  la  founded,  the  court  was  laffttav 
In  Jurisdiction  of  the  aubject-mattw  to  ren- 
der the  decree. 

The  Jurlsdlctltm  of  courts  of  equi'^  to  re- 
move a  doud  fnnn  title  to  real  estate  is  of 
common-law  origin.  2  Am.  ft  Eng.  Enc.  lAw, 
389.  Jurisdiction  of  the  anl^eet-niatter  of  a 
proceeding  Is  conferred  by  law.  The  pow«r 
to  decide  any  particular  case  of  the  rabject- 
mattw  whereof  the  court  has  JnriadlctloD 
is  confenred  tiy  the  pleading.  If  the  court 
has  Jurisdiction  of  the  subject-matter  of  a 
real  catue  of  the  duractw  of  the  one  at- 
tempted to  be  set  forth  In  the  pleading.  It 
has  Jm-Isdiction  of  the  aubject-matttt'  of  the 
controversy,  and  Judicial  power  to  determine 
whether  the  case  made  by  the  plendlngs  Is 
<Hie  within  Ite  Juriadlctlon.  In  Bostwhft 
Skinner,  80  IIL  147,  we  quoted  with  awroval 
the  remarks  of  Mr.  Justice  Alien  in  Cox  v. 
Thomas,  9  Qrat  828,  u  fbllows  Qiage  82^: 
"Tbe  only  question  would  seem  to  be  wheth- 
er tbe  snbject-matter  was  wlthbi  the  Juris- 
diction of  the  court  If  it  waB,^lf  the  Juris- 
diction of  the  court  extoided  over  that  class 
of  cases,— it  was  the  i^vlnce  of  the  court 
to  determine  for  Itself  wbethw  the  particnlar 
case  was  one  within  ite  JurtadletkHL"  In 
People  V.  Seelye.  140  IIL  189,  82  N.  m  468, 
we  said  (page  221,  146  IIL.  and  page  467, 
SZ  a.  E.):  "If  a  court  has  Jurisdiction  ot  the 
subject-matter  and  the  iwrtlea,  it  Is  alto* 
gether  immaterial,  where  ite  Judgment  is  col- 
laterally called  In  question,  how  grossly  Ir* 
regular  or  manifestly  nniSeous  ite  proceed- 
ings may  have  been.  Ita  final  order  cannot 
be  regarded  as  a  nullity,  and  cannot  there- 
fore, be  collaterally  fmpeedied.  •  •  • 
The  court  to  Invested  with  power  to  determine 
the  rights  of  the  parties,  and  no  Irr^ularity 
or  error  in  the  execution  of  the  power  can 
prevent  tbe  Judgment  while  it  atenda  unre- 
versed, from  disposing  of  anch'  righte  as  fall 
within  the  Intimate  scope  oiC  ite  adjudica- 
tion." The  author  of  the  article  enUtied  "Ju- 
risdiction," in  12  Enc.  PL  ft  Prac.  p.  129,  re- 
marks: "But  as  a  general  proposition.  Juris- 
diction of  the  subject-matter  is  confmed  by 
law,  and  does  not  rest  upon  avermeste  In 
pleadings,  nor  Is  alfected  by  error  in  sustain- 
ing a  pleading;  and  If  tbe  pleadings  contain 
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Bnffldent  matter  to  chaUenee  the  ftttention 
of  the  court,  and  Bach  a  case  is  thereby  pre- 
sented as  to  antborlse  the  court  to  deliberate 
and  act.  It  Is  snfflcient  for  the  purpose  of 
conferring  jurisdiction." 

The  circnlt  court  of  Saline  county,  in  chan- 
cery ^ttin&  bad  jurisdiction  of  the  subject- 
matter  of  the  proceeding  in  which  the  decree 
in  Question  was  rendered,— that  la,  it  liad 
jorisdlction  of  that  class  of  cases  wherein 
decrees  may  be  lawfully  rendered  removing 
clouds  from  titles.  It  had  jurisdiction  and 
power  to  indldal^  consldw  and  deteonine 
wtaether  the  case  as  disclosed  by  the  blU  en*' 
titled  tbfi  Gomplalnant  In  the  blU  to 
of  that  ciiaracter.  That  it  fell  Into  exror  in 
the  ezerciss  of .  Its  Jurisdiction  and  power 
could  not  operate  to  derive  it  of  Jurisdiction 
to  act.  An  error  In  the  mterelse  of  Juris- 
diction cannot  be  urged  to  irapeadi  Its  decree 
In  a  collateral  ivoceedlng.  Having  complete 
Jurisdiction  of  the  persons  and  of  the  sub- 
ject-matter. It  was  clothed  with  lawful  pow- 
er to  act,  and  Its  action,  however  erroneone, 
most  be  regarded  as  valid  and  binding  in 
everr  collateral  proceeding.  Hobson  v.  Ewan, 
62  ni.  146;  Wenner  v.  Tbomton*  OS  III  106. 
"Wben  Jurisdiction  has  once  attached,  the 
conrt  has  a  right  to  decide  every  question 
arising  In  the  case,  and  errors  of  Judtpuent  or 
Irr^nlarltleB,  however  gross,  which  4o  not 
lenda  the  judgment  absolutely  void,  are  not 
available  on  collateral  attach,  but  the  judg^ 
ment  Is  valid  until  reversed  or  vacated  by 
direct  proceedbig."  12  £n&  PL  &  Frac.  197. 
The  Judgment  of  tiie  appellate  conrt  must 
be  and  Is  affirmed.   Judgment  affirmed. 

MAGRUDEB,  J.  (dissenting).  The  decree 
In  the  former  suit  was  not  binding  on  the 
defendant  because  he  was  served  only  by 
publication.  There  was  no  personal  service. 
A  man  cannot  be  deprived  of  his  prc^rty. 
under  the  United  States  constitution,  without 
due  process  of  law.  Service  by  mere  publi- 
cation. In  such  a  case  as  la  shown  here.  Is  not 
due  process  of  law.  Pennoyer  v.  Nett,  95 
IT.  S.  714,  24  L.  Ed.  D65. 

(IS  lU.  ttO) 

BALTIMOBB  &  O.  S.  W.  RT.  CO.  v.  KECK. 

(Supreme  Oonrt  of  IlIlnoiB.    April  21,  1900.) 

RAILROADS— INJURIES  —  CROSSINOS  —  NEGU- 
OBNCE— INSTRUCTIONS— COST  BOND-PLBAD- 
INCf— DEFECT  GURED  BY  VERDICT— SEALED 
VERDICT— FAILORE  TO  OBJECT. 

1.  Erroneons  refusal  to  instmct  the  jury  to 
dhnwaid  a  number  of  eoonts  in  a  declaration 
was  harmless,  where  there  was  one  count  not  ob- 
jected to,  which  .would  sustain  the  Jndement, 
and  to  which  the  evidence  admitted  would  ap- 
ply. 

2.  Where,  In  an  action  for  an  injury  resultio; 
from  a  defactive  private  aossiag,  mantained  b7 

a  railroad  company,  certain  counts  in  the  dec- 
laration do  not  alle^  plaintiffs'  right  to  nse 
mcb  crosaiog.  such  defect,  if  any.  in  the  ab- 
Koce  of  a  demurrer,  is  cured  by  the  verdict. 

3.  Where  there  was  evidence  tending  to  show 
vlilfnl  nod  wanton  no^ligcnce  on  the  part  of 
the  defendant,  as  alleged  in  the  declaration,  it 
was  not  wzor  to  ioatiuct  thereon. 


4.  Hatd*s  Bev.  St  1897,  &  114.  H  66,  66» 
reqnirea  rallroada  to  eonstmet  and  maintain  ihi- 

vate  crossinffa,  and  provides  that,  if  they  fail 
so  to  do,  after  notice  has  been  given  in  writing 
by  the  occupant  of  adjoining  lands,  snch  occu- 
pant may  build  or  repair  saoi  crossing,  and  re- 
cover double  ,tbe  exDeose  from  the  company. 
Held,  that  the  fact  mat  the  company  had  not 
received  notice  of  the  defective  condition  of  a 
crossing  did  not  relieve  it  from  iiabilHy  for  an 
injury  occasioned  tliereby. 

5.  Where,  In  an  action  against  a  railroad  com- 
pany for  an  Injary  cnased  by  a  defective  croaa- 
ing,  the  evidence  did  not  ehow  that  the  plain- 
tin  did  not  have  salBcient  time  to  have  crossed 
the  track,  without  iojory,  if  his  foot  liad  not 
caught,  it  was  not  error  to  refuse  to  instruct 
that,  if  defendant  saw  the  train  approaching, 
he  should  have  stopped  till  It  passed,  aa  one 
may  cross  a  railway  track  In  fnmt  of  a  train 
when  there  la  a  reasoaable  time  so  to  do. 

6.  It  was  not  error  to  refuse  to  require  one 
auing  as  next  friend  to  file  a  cost  bond,  where 
(he  motion  therefor  was  not  made  till  the  day 
of  the  trial,  and  the  granting  thereof  would 
have  delayed  the  trial. 

7.  Where  the  court  charged  the  jury,  In  the 
presence  of  counsel  for  defendant,  tnat  they 
might  return  their  verdict  in  a  sealed  eartiope 
to  the  officer  in  ehai^,  and  be  discharaed  for 
the  term,  the  defendant  will  not  be  heard  to  oI>- 
ject  on  appeal  that  there  was  no  opportunity  to 
pcdl  the  jury,  wben  he  did  not  object  to  such 
arrangement  when  made. 

Appeal  from  appellate  court.  Fourth  dis- 
trict 

Action  for  Injuries  by  George  Keck  against 
the  Baltimore  &  Ohio  Southwestern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
affirmed  by  appellate  court  (84  III.  App.  108), 
defendant  appeals.  Affirmed. 

Robert  B.  Hamlll,  Kramer.  Crelghton  & 
Schaefw,  and  Sllaa  Oonik,  tor  appellant  Bo- 
pleqnet,  Perrin,  Baker  &  Canl^.  for  appellee. 

WILKIN,  J.  This  Is  an  action  for  a  per- 
sonal Injury,  begun  by  George  Keck,  a  minor. 
In  the  circuit  court  of  St  Clatr  county,  against 
the  Baltimore  &  Ohio  Southwestern  Railway 
Company.  A  trial  by  Jury  resulted  in  a  ver- 
dict of  $0,000  for  plaintiff.  Upon  appeal  to 
the  appellate  conrt  for  the  Fourth  district, 
that  Judgment  was  affirmed,  and  the  case  Is 
brought  here  upon  further  appeal. 

The  declaration  contains  six  counts,  the 
third  charging  willful  and  wanton  negligence 
on  tlie  part  of  defendant  while  the  others 
allege.  In  substance,  that  the  appellee,  a  boy 
about  14  years  old,  reading  with  his  father. 
Pfallip  Keck.  lived  on  a  farm  which  the  ap- 
pellant's road  crossed  in  an  east  and  west 
line;  that  there  was  a  private  way  leading 
from  Philip  Keek's  house  across  the  railway 
track  to  the  highway  on  the  south  side  of  the 
farm;  that  where  this  private  way  crossed 
the  track  there  was'  a  farm  crossing  main- 
tained by  appellant,  and  that  it  was  the  duty 
of  appellant,  under  the  statute,  to  keep  the 
crossing  in  safe  repair  for  those  nslng  it  and 
residing  on  said  farm;  that  appellant  suf- 
fered it  to  become  out  of  repair  and  unsafe 
for  such  use,  in  this:  that  the  planks  were 
rotten,  worn  down,  and  not  securely  fastened, 
and  tliat  the  space  between  the  edge  of  the 
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plank  and  tlie  north  rail  ot  tbe  track  was  bo 
wide  B8  to  be  misafe  for  those  passing  orer  It, 
aikd  that  In  consequence  of  the  condition  of 
the  croesing  the  foot  of  appellee,  George 
Keck,  while  on  his  way  to  scIuk^  and  ex- 
ercising due  care  In  crossing  the  said  track, 
became  caught  and  fast  in  the  space  between 

.  said  plank  and  the  north  rail  of  the  track, 
and  while  so  caught  he  was  struck  by  apjMl- 
lant's  train,  Improperly  and  negligently  man- 
aged, causing  the  loa^  of  his  right  leg  below 
the  knee.  To  these  counts  the  defendant 
pleaded  the  general  Issue,  and  then,  at  the 
close  of  all  the  evidence,  presented  to  the 
court  six  Instructions,  one  directed  to  each 
count,  instructing  the  jury  to  disregard  It 
These  histructlons  w^  refused,  and  the  re* 
fnsal  Is  assigned  as  error. 

It  Is  said  the  Instmcticm  directed  to  the 
first  count  should  hare  been  given  because 
that  count  fans  to  allege  In  what  respect  de- 
fendant was  negligent,  and  that  the  second, 
fourth,  and  fifth  should  have  been  given  be- 
cause the  counts  to  which  they  were  directed 
fan  to  disclose  any  right  In  the  plalntUf  to 
use  the  crosshig.  Bnor  In  recusing  to  in- 
struct a  Jury  to  dlsr^ard  certain  counts  In 
a  declaiatl<m  is  harmless,  where  there  Is  me 
good  count  In  the  declaration  to  which,  the 
evidence  Is  applicable,  and  which  Is  sufilclent 
to  sustain  the  judgment  Conceding  these 
counts  were  subject  to  the  criticisms  urged, 

'  the  fifth  count,  which  was  good  and  to  which 
no  objection  is  made,  will  susteln  the  judg- 
ment Railroad  Ca  v.  Anderson,  166  111.  572, 
46  B.  1125:  Coal  do.  v.  Scbelber,  167  Dl. 
639.  47  N.  E.  1062;  Railroad  Co.  v.  WeUand. 

.  179  ni.  600.  54  N.  E.  SCO.  Moreover,  the  de- 
fects in  these  counts,  although  they  might 
have  been  falnl  on  demurrer,  are,  under  the 
pnotB,  cured  by  the  verdict  Defects  and 
omissions  In  pleadings,  in  substance  or  form, 
which  would  have  been  available  on  demur- 
rer,, are  cured  the  verdict,  where  the  Issues 
johied  are  «uch  as  necessarily  require  proof 
of  the  facts  so  defectively  presented,  and 
without  which  proof  It  is  not  to  be  i^esumed 
that  the  court  would  have  directed  or  tbe  jury 
would  have  given  the  verdict  Coal  Co.  v. 
Schelber,  supra,  dtlng  Railroad  Ca  v.  Hlnes, 
182  lU.  161,  28  N.  B.  1021.  As  was  said  In 
the  Schelba  Cafe,  the  ruling  of  the  court  In 
refusing  to  give  the  Instructions  In  question 
was  npt  a  decision  "that  the  counts  of  tbe  dec- 
laration to  which  the  instructions  severally 
applied  were  faultless,  but  only  that  they  were 
sufficient,  after  Issue  joined  and  In  view  of 
the  evidence  then  before  the  court  and  jury, 
to  support  a  verdict  and  Judgment  for  the 
plalntlfr." 

It  Is  said  error  warn  committed  in  giving  tbe 
third  Instruction  for  plaintiff,  directed  to  the 
third  count  which  alleged  willful  and  wanton 
negligence  on  the  mrt  fut  defendant  It  beli^ 
urged  that  there  was  no  evidence  whatever 
tending  to  support  that  count  Upon  examin- 
ing tbe  evidence,  we  cannot  say.  as  a  matter 
of  law,  the  trial  court  erred  in  giving  that 


Instructkm.  Without  undertaking  to  pass 
upon  Its  weight,  it  cannot  be  said  then  was 
no  evidence  tending  to  support  the  lasue  join- 
ed up«>  that  count 

Instructions  were  asked  <m  behalf  of  de- 
fendant stating  that  under  the  statute  a  rail- 
road company  Is  not  required  to  repair  a 
farm  crossing  until  after  notice  from  tbe  own- 
er or  occupant  of  the  adjoining  land  that  it 
is  in  need  of  repair,  and  that  no  recov«y  can 
be  had  for  an  Injory  resulting  from  the  use 
of  such  a  defective  crossing  fn  the  absence  of 
such  notice  given.  No  erm  was  committed 
In  refusing  these  instmctions.  Section  62  of 
chapter  114  (Hurd's  Rev.  St  1S97.  p.  12tt), 
being  an  act  aroroved  Mar^  SI,  1874,  pro- 
vides that  railroad  corporations  shall  c«i- 
Btruct  farm  crossings  "when  and  where  the 
same  may  become  necessary,  tot  the  use  of  tte 
proprietors  of  tbe  lands  adjoining  such  ratt- 
road.'*  Section  66,  following,  provldM  that 
whenever  a  railroad  "Ediall  neglect  or  refuse 
to  bund  or  repair  •   •   *  farm  crossings, 

•  •   *  the  occupant  of  the  lands  adjolnUig 

*  *  *  may  give  notice  In  writing  to  such 
corporatI<»i  *  *  *  to  build  •  •  •  such 
farm  crossings  wltbln  thirty  daya  (or  repair 
said  •  •  •  farm  crossings  •  •■  *>  with- 
in ten  days)  after  the  service  of  said  notice." 

next  section  provides  that.  In  eaae  the 
building  or  repairing  is  not  done  as  specified 
by  the  act,  the  occupant  of  the  land  mi^  build 
or  make  the  rqtalra,  and  recover  double  value, 
etc.,  and  costs  of  suit  The  contrition  that 
the  statute  contemplates  repairs  to  be  made 
only  after  notice  Is  without  merit  It  Is 
clear  the  duty  to  bi^d  or  repair  Is  phiced 
uptm  the  railroad  company,  without  regard  to 
the  written  notice  mentioned  In  tbe  subse- 
quent section.  When  the  company  fiills  to 
perform  that  duty,  the  occupant  of  the  ad- 
johiing  land  may  do  the  work  hhnself,  and 
the  prior  written  notice  Is  required  only  for 
the  purpose  of  enabling  him  to  recover  from 
the  company  double  the  value  of  the  Improve- 
ment as  bis  compensation,  and  also  as  a  pen- 
alty against  the  company  for  its  failure  to 
make  the  Improrement. 

It  Is  Insisted  tbe  court  committed  error 
In  refusing  to  give  the  finty-slxth  and  forty- 
seventh  Instructions  asked  by  defendant 
They  tell  the  jury.  In  snbstapce;  that  If  ap- 
peUee.  aa  he  approached  the  crossing,  saw 
the  train  coming,  it  was  hla  duty  to  Bti^ 
and  let  It  pass,  and  that  If  he  attempted  to 
cross  In  front  ot  the  approaching  train  he 
was  guilty  of  nei^ence.  Theae  histmcttons 
do  not  state  the  lav  correctly.  If  one  rea- 
sonably spears  to  have  time  to  do  so,  al- 
though he  may  observe  the  train  approaching, 
he  may  attempt  to  cross  a  railroad  track 
without  waiting.  The  evidence  here  does  not 
tend  to  show  that  the  injury  was  caused  by 
reason  of  plalntlfF  not  having  time  to  cross 
in  front  of  the  approaching  train,  but  fn>m 
the  fact  that  he  caught  his  foot  In  the  de- 
fective crossing.  These  instmctlons  ignore  the 
element  of  tim^  and  the  tact  that  the  boy 
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was.  or  might  hare  been,  prevented  from 
getting  across  the  track  bj  being  caught, 
and  for  these  reasons  were  dearlj  mislead- 
ing and  Improper. 

Othv  questions  are  raised  with  reference 
to  the  giving  and  refusing  of  iDstructions, 
bat  we  are  sattefled  do  error  was  committed 
In  that  regard.  Those  given  stated  the  law 
fairly,  and  as  farorably  to  appellant  aa  It 
could  legally  ask. 

Oa  tbe  day  of  the  tMal  a  motion  waa  made 
by  iqipellant  to  require  appellee  to  file  a 
cost  bond,  inasmuch  as  he  was  suing  as  next 
trlend.  The  record  shows  do  action  taken 
the  court  upon  tbe  motion,  and  the  case  was 
not  delayed  on  that  account,  but  the  trial  pro< 
oeeded  to  verdict  Afterwarda.  a  cross  mo- 
tion, aapported  by  affidavit,  for  leave  to  prose- 
cute as  a  poor  person,  was  filed  and  the  mo- 
tion allowed.  It  la  said  that  the  court  erred 
In  proceeding  to  trial  without  compelling 
the  filing  of  a  cost  bond.  From  the  record 
It  is  apparent  the  motion  for  cost  bond  was 
made  on  the  tame  day  the  case  was  set  for 
hearing,  and  no  reason  appears  why  the  mo- 
tion was  nude  at  so  late  a  time.  It  was  a 
matter  within  the  sound  discretion  of  the 
court  whether  tbe  rule  should  be  then  en- 
tered and  the  trial  delayed.  At  least,  no 
Injury  la  here  shown  to  have  resulted  to  tbe 
defendant.  The  filing  of  a  bond  for  costs  In 
a  case  of  this  kind  is  not  as  counsel  seem  to 
urge,  a  Jurisdictional  prerequisite.  Railroad 
Cb.  T.  Latimer.  12S  UL  163,  21  N.  SL  7. 

At  tbe  close  of  the  trial.  It  being  on  Friday, 
and  tbe  last  case  In  wbldi  the  jurors  would 
be  needed  for  tbat  term,  the  court,  In  the 
presence  of  counsel  for  defendant  told  the 
jury,  if  they  agreed  upon  a  verdict,  they 
should  reduce  It  to  writing,  all  sign  It,  place 
It  In  a  sealed  envelc^  deliver  It  to  tbe  of- 
ficer In  charge,  and  tbm  be  dlscbarged  from 
forttaer  attendance  for  the  term.  No  objec- 
tion was  made  to  this  direction,  and  It  was 
followed  by  tbe  jury.  Counsel  now  urge  tbat 
the  verdict  was  Irregularly  ptesoited  In 
court,  the  jury  not  being  present,  and  no  op- 
portunity given  to  poll  the  Jury.  We  have 
bdd  In  a  similar  case  (Powell  t.  Feeley,  49 
IlL  14^  tbat  falling  to  object  to  tbe  course 
poraued  by  tbe  court  at  tbe  invper  time, 
waives  the  right  to  do  so  afterwards.  A 
partr  cannot  be  allowed  to  remain  sUeut, 
make  no  objection  to  the  proceedings  of  the 
court,  and  then,  after  learning  that  the  de- 
liberations of  tbe  jury  have  resulted  against 
him.  make  his  objection  for  tbe  first  time. 
Onmsel  contend  the  objection  was  made  at 
tbe  first  opportunity.  We  do  not  think  so. 
It  should  have  been  made  what  tbe  dlrec- 
tloD  was  given  to  the  jury,  and  at  tbat  time, 
as  the  record  exjHreasly  shows,  counsel  tot  de- 
fendant waa  i»«sent  They  entered  no  pro- 
test whatever,  but  apjMurently  acquiesced  In 
tbe  dtrectiona. 

From  a  careful  examination  of  tbe  whole 
noocd,  we  fall  to  find  any  ground  for  disturb- 


ing the  Judgment  of  the  appellate  court  af- 
firming that  of  the  court  bdow.  Judgment 
affirmed. 


(15  lad.  App.  SCO 

MOREWOOD  CO.  v.  SMITH  ct  aL  ^ 

(Appellate  0>art  of  Indiana.   April  17,  1900.) 

lUSTBR  AND  SERVANT— INJURY  TO  SERVANT  ' 
^-lUNOR  SERVANT-CONTRIBUTORY  NBO- 
LIOENCE— ASSUMPTION  OP  RISK. 

1.  A  boy  17  Tears  old,  and  of  ordinary  intelll-  . 
gcQce,  who  Is  injored  by  dangerous  machiaeryt 
near  which  he  has  ben  set  to  work  by  his  mas- ' 
ter,  and  the  dangerous  character  of  which  was 
as  apparent  to  him  as  to  the  master,  cannot  re- 
cover therefor  merely  because  be  Is  a  minor, 
where  the  injury  was  caused  by  reason  of  his 
own  negligence  and  inattention  to  what  he  was 
doing;  there  being  no  neeessi^  for  him  to  ex- 
pose himself  to  the  danger  In  the  prosecution  of 
his  work. 

2.  Though  a  servant  who  is  directed  by  the 
master  to  do  work  other  than  that  for  which  he 
was  originally  employed  can  recover  for  an  In- 
jury received  In  such  new  employment  from  a 
dangerous  piece  of  macblaery,  the  dangerons 
character  of  which  waa  as  apparent  to  him  as 
to  the  master,  on  the  theory  that  he  had  not 
assumed  the  risk  incident  to  the  employment, 
be  cannot  recover  therefor  where  his  duties  in 
tlie  new  portion  did  not  require  him  to  expose 
himself  to  such  danger,  and  the  injury  was 
caused  by  his  own  carelessness  in  so  dolns.  and 
grew  out  of  the  manner  in  which  he  did  bis 
work. 

Appeal  from  drcoit  conrt  Grant  connty;  J. 
L.  Custer,  Judge. 

Action  for  Injuries  by  William  Smltti,  by  bis 
next  friend,  against  the  Morewood  Company. 
From  a  Judgment  In  ^vor  of  plaintiffs,  dfr> 
f endant  appeals.  Reversed. 

Psulns  *  Cllne,  for  apjwllant    W.  S. 
Marshall  and  0.  C  Gordon,  for  appellees. 

HENXEY,  3.  This  cause  was  appealed  to 
the  supreme  court,  and  by  that  court  transfer- 
red to  the  appellate  court  (m  the  8d  day  of 
March,  1900. 

This  is  an  action  for  damages  commenced  ' 
by  appellee,  by  his  next  friend,  Charles  F. 
Pelts,  against  appellant  The  Injury  is  al- 
leged to  have  been  caused  by  the  negligence 
of  appellant  Appellant  and  appellee  occu- 
pied the  relative  positions  of  master  and  serv-  - 
ant  There  are  three  [utragraphs  of  com- 
plaint. In  all  substantial  respects  alike.  In 
appellee's  amended  third  paragrapb  of  com- 
plaint it  Is  averred:  Tbat  appellee  is  an 
Infant  under  the  age  of  21  years,  and  that 
appellant  Is  a  corporation  engaged  In  the 
manufacture  of  tin  plate.  That  on  tbe  day 
the  Injury  occurred  he  waa  17  years  old,  and 
Ignorant  and  Inexperienced  In  working  In  and  ' 
about  tbe  factory,  all  of  which  was  well  and 
fully  known  to  the  appellant  That  be  waa  - 
emplf^ed  by  the  appellant  to  work  in  their 
said  factory,  which  consisted  of  la^  build- 
ings, in  which  were  operated  a  vast  amount 
of  machinery,  and  In  which  were  employed 
more  than  600  men,  boys,  and  glris.  Tbat  at 
the  time  said  Injury  occnned  he  bad  been  In  ■ 
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the  employ  of  appellant  for  about  2  yean,  In 
what  wgs  known  as  the  "Cold-Roll  Depait- 
ment."  That  said  work  was  not  camplicated, 
hazardous,  or  dangerous,  and  he  was  fully  > 
able  and  competent  to  perform  the  same. 
That  on  the  morning  of  the  day  upon  which  he 
*  received  his  Injury,  and  just  prior  to  the  time 
he  began  work,  the  appellant  ordered  and 
directed  blm  to  go  to  work  In  what  was 
kSMwn  as  "Mill  No.  8,"  In  the  hot-roll  depart- 
ment. That  the  character  and  nature  of 
the  new  work  he  was  ordered  to  do  were 
different  from  his  former  employment;  the 
new  work  being  dangerous  and  hazardous,  the 
appliances  and  machinery  different,  the  place 
dissimilar,  and  the  employes  working  there- 
in new  and  strange.  That  he  had  neither  time 
nor  opportunity  to  acquaint  himself  with  the 
place  wherein  he  was  to  work,  nor  with  the 
machinery  which  he  was  compelled  to  use. 
That  he  was  wholly  Inexperienced  and  unac- 
quainted with  the  duties  he  was  called  upon 
to  perform,  all  of  which  was  well  and  fully 
known  by  appellant.  That  appellant  gave 
him  no  instructions  about  his  new  work,-  nor 
did  it  caution  him  In  any  manner  about  the 
danger  and  hazard  of  the  place,  nor  of  the 
defective  and  unsafe  machinery.  That  in  the 
morning  of  the  day  aforesaid,  in  obedience 
to  appellant's  orders,  he  commenced  work. 
That  a  part  of  his  duties  consisted  in  gather- 
ing up  scraps  of  irw  that  were  cut  oft  by  gald 
mill  No.  8,  to  pact,  tie,  weigh,  and  pile  them 
up,  and  to  carry  to  the  shearman  of  said  mill 
the  Iron, sheets  that  were  to  be  trimmed  and 
squared,  and  to  pile  them  on  his  table  beside 
blm.  ready  for  use.  That  said  scraps  of  iron 
were  cut  by  shears  attached  to  a  table  about 
2  feet  wide  and  2^  feet  Icmg  and  2  feet  high. 
This  table  was  open  beneath,  and  said  shears 
were  operated  by  two  Iron  cogwheels  situ- 
ated about  18  Inches  from  the  end  of  the 
table,  at  appellee's  left.  That  one  of  said 
wheels  was  about  1  foot  in  diameter,  and  the 
other  about  2  feet  In  diameter.  The  top  of 
the  lower  and  smaller  wheel  was  about  8 
or  10  Inches  above  the  floor.  That  an  iron  bar 
or  shaft  extends  from  the  lower  cogwheel 
some  6  Inches  above  the  floor  under  the  afore* 
said  table,  by  means  of  which  the  shears  were 
operated.  That  it  was  necesaai7  for  appellee, 
In  the  discharge  of  his  duties,  to  stoop  over 
said  Iron  bar,  and  to  step  over  the  same,  and 
likewise  to  reach  across  said  bar.  in  order  to 
pick  up  scraps  of  Iron  which  were  cut  off 
by  said  shears.  That  the  appellant  negli- 
gently and  carelessly  set  appellee  at  work  in 
this  hazardous  and  unsafe  place,  and  near  and 
close  to  said  cogwheels.  That  said  cogwheels 
were  defective  and  dangerous  on  account  of 
their  being  uncovered  and  unguarded.  That 
said  wheels  could  have  been  covered  at  a 
trifling  expense,  and  without  impairing  their 
usefuluees,  and- that,  by  reason  of  their  un- 
covered condition,  appellee  was  exposed  to 
great  and  unnecessary  risks  and  dangers,  on 
account  of  which  negligence  and  carelessness 
on  the  part  of  appellant  said  appellee,  on  the 


day  aforesaid,  while  stooping  down  at  the 
end  of  said  table,  and  near  to  sald  cogwheels, 
and  while  engaged  in  proper  and  necessary 
duties,  and  while  using  due  care  and  caution, 
without  any  negligence  or  fault  upon  his  part, 
his  left  hand  was  caught  and  drawn  into  said 
cogwheels,  and  was  so  badly  crushed  that  It 
had  to  be  amputated.  That  said  defective,  un- 
suitable, and  dangerous  machinery,  and  the 
unsafe  and  hazardous  place  where  he  was  set 
to  work,  were  fully  ,  known  and  uniterstood  by 
the  appellant,  but  were  unknown  to  at^ellee, 
when  he  was  ordered  and  set  to  work  In  and 
about  the  same.  That  the  plaintiff  did  not 
and  could  not  realize,  understand,  or  compre>^ 
hend  his  dangerous  position  until  he  was  In- 
jured as  aforesaid,  and  he  did  not  have  suffl* 
dent  Judgment  or  understanding  to  compre- 
hend and  grasp  the  dangers  to  which  he  was 
exposed.  That  If  said  cogwheels  as  aforesaid 
had  been  fenced,  guarded,  or  boxed,  and  said 
machinery  suitable  and  safe  for  the  purpose 
for  which  it  was  Intended,  he  would  not  have 
been  injured  while  engaged  In  bis  said  duties 
as  above  set  forth.  Appellant  filed  a  general 
denial  to  each  paragraph  of  complaint 

There  Is  no  question  as  to  the  sufficiency 
of  the  pleadings.  The  cause  was  submitted 
to  a  Jury,  and  a  verdict  retamed  In  favor  of 
appellee.  With  the  general  verdict  the  Jury 
answered  and  returned  61  interrogatories. 
The  only  question  In  this  cause  arises  upon 
the  action  of  the  court  In  overmling  appel- 
lant's motion  for  Judgment  upon  the  flndlngs 
of  fact  notwithstanding  the  general  verdict. 
By  the  answers  to  the  interrogatories,  the 
Jury  found:  That  at  the  time  of  the  injury 
appellee  waa  17  years  old.  That  he  bad 
prior  to  said  time  worked  in  the  cold-roll  de- 
partment of  said  mill  for  more  than  2  years. 
That  the  injury  occurred  on  the  16th  day  of 
April,  3897,  while  appellee  was  In  appellant's 
employ.  That  appellee  had  been  engaged  in 
the  department  of  appellant's  factory  where 
he  was  working  at  the  time  lie  received  bis 
Injury  prior  to  said  time.  That  the  cog- 
wheels by  which  appellee's  hand  was  injur- 
ed were  exposed  to  view  and  easily  to  be 
seen,  and  appellee  was  acquainted  with  the 
nature  and  purpose  of  said  wheels,  and  had 
frequently  seen  said  wheels  prior  to  the  time 
of  his  injury.  In  the  cold-roll  department 
where  appellee  had  been  employed,  there 
were  large  steel  and  Iron  rollers  working 
against  each  other,  and  It  bad  been  a  part 
of  the  duties  of  appellee  to  pass  plates  of 
iron  through  such  rollers,  and  to  catch  plates 
of  Iron  when  they  were  so  passed  through. 
On  the  date  of  the  Injury  to  appellee  he  waa 
5  feet  and  10  Inches  tall,  and  weighed  135 
pounds.  That  appellee  had  worked  In  the 
hot-roll  department  of  appellant's  mill  a  part 
of  a  day  before  the  day  on  which  he  was  in- 
jured. That  the  Injury  was  caused  by  ap- 
pellee's getting  his  hand  caught  In  two  re- 
volving cogwheels.  That  the  diameter  of  the 
larger  wheel  was  24  Inches,  and  of  the  small- 
er wheel      inches.  The  center  of  the  small- 
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er  wheel  was  situated  directly  above  tbe  cen- 
ter of  tlie  larger  wheel.  An  Iron  shaft  passed 
tbrongh  the  center  of  the  lower  wheel,  and 
extended  east  and  west,  and  rested  upon 
bearings  at  each  end,  Tbe  upper  wheel  was 
similarly  arranged.  Appellee  was,  at  the 
time  the  Injury  occurred,  working  at  whut 
was  known  as  "No.  8  shears,"  performing 
the  daties  of  "scrap  boy."  That  from  the 
point  on  said  cogwheels  where  said  wheels 
mesbed  together  to  the  nearest  corner  of  the 
scrap  table,  It  'n'BS  28  Inches,  and  It  was  22 
Inches  from  the  point  where  said  wheels 
mesbed  to  the  floor.  Tbe  scrap  table  was  £1 
Inches  high.  Tbe  lower  blade  of  the  shears 
was  fixed  or  stationary.  On  tbe  east  side  of 
the  shear  blades  there  was  an  Iron  table,  on 
which  tbe  pieces  and  scraps  of  Iron  fell 
when  the  shears  were  In  use.  This  was  the 
table  known  as  the  "scrap  table."  It  was  SO 
Inches  long  and  27  Inches  wide.  One  side 
was  supported  by  Iron  legs.  The  other  side 
joined  op  to,  and  was  attached  to,  the  low- 
er blade  of  the  shears.  Appellee  worked  at 
the  east  and  north  sides  of  the  table,  and. 
In  removing  tbe  scraps  'therefrom,  carried 
tbem  away  "from  the  direction  of  said  cog- 
wheels." The  shears  were  operated  by  a 
man  called  a  "shearman,"  who  stood  on  the 
west  side  of  the  shears,  and  who  was  operat- 
ing the  shears  at  the  time  the  Injury  occur- 
red. Tbe  scraps  which  were  cut  oflf  fell  up- 
on the  Iron  table  on  the  east  side  of  the 
shears.  That  appellee's  Injury  was  caused 
by  bis  "thoughtlessly  and  tiilnhlnglessty" 
getting  too  close  to  the  cogwheels  while  they 
were  In  motion.  When  appellee  received  his 
Injury,  he  was  upon  his  right  knee,  with  his 
left  hand  upon  and  projecting  over  his  left 
knee,  and  his  Injury  resulting  from  thought- 
lessly, and  by  Inattention,  placing  himself  In 
a  kneeling  position  too  near  the  cogwheels. 
Appellee  knew  the  purpose  and  object  of  the 
cogwheels,  and  It  was  not  necessary,  In  the 
performance  of  bis  duties  at  the  time  he  was 
Injured,  to  get  against  work  with,  or  In  any 
manner  touch  the  cogwheels  by  which  he 
was  Injured.  Appellee  understood  the  na- 
ture of  the  work  he  undertook  to  perform 
and  was  i>erformlng  on  the  day  he  was  in- 
jured. He  understood  the  nature  of  said 
cogwheels.  He  knew  the  effect  of  permitting 
his  person  or  clothing  to  come  Into  contact 
with  said  wheels  while  they  were  In  motion. 

Appellee's  minority  Is  not,  of  Itself,  suffi- 
cient to  change  the  rule  that  contributory 
negligence  will  defeat  a  recovery.  Engine 
Works  v.  Randall,  100  Ind.  293;  Stewart  v. 
Patrick.  5  Ind.  App.  50,  30  N.  E.  814.  The 
appellee  was  a  boy  17  years  old,  of  ordinary 
iotelllgence.  He  knew  the  location  of  the 
cogwheels.  They  were  plainly  exposed  to 
view.  There  was  no  hidden  danger.  He 
kDCw  the  effect  of  coming  in  contact  with 
the  wheels.  It  was  not  necessary  that  he 
should  come  In  contact  with  the  wheels  In 
tbe  perforoiaDce  of  bis  duty, .  Tbe  case  la 


very  similar  to  Stewart  v.  Patrick,  supra. 
In  the  last-mentioned  case  the  Injured  party 
was  a  boy  Itt  years  of  age,  who  was  set  to 

work  at  a  machine  which,  In  part,  consisted 
of  a  platform  or  table  in  front  of  revolving 
knives.  The  boy  was  injured  while  wiping 
the  platform  of  the  machine  In  front  of  the 
revolving  tulves.  It  was  not  nedessary  for 
him  to  do  this  in  the  performance  of  his 
duty,  and,  such  facts  appearing  in  the  an- 
swers to  Interrogatories,  this  court  reversed 
the  judgment  of  the  lower  court,  which  had 
been  rendered  upon  the  general  verdict  In 
the  case  of  Engine  Works  v.  Randall,  supra, 
the  supreme  court  of  this  state  repeat  an 
old,  established  rule,  to  the  effect  (hat  where 
the  danger  to  be  encountered  Is  equally  open 
and  observable  to  the  master  and  servant, 
and  the  servant  Is  injured  by  reason  of  his 
own  Inattention  and  negligence,  there  can  be 
no  recovery.  See,  also,  Ruchinsky  v.  French 
(Mass.)  46  N.  E.  417;  O'Connor  v.  Wblttall 
(Mass.)  48  N.  K  844;  Carbon  Oo.  T.  Jackson 
(Ind.  App.;  decided  March  28, 1900)  56  N.  E. 
862;  Railway  Co.  v.  Ray  (Ind.  Sup.)  51  N.  E. 
923;  Stone  Co.  r.  Wolf,  138  Ind.  496,  38  N. 
E.  52.  If  we  accept  the  rule  of  law  announ- 
ced In  tbe  case  of  Coal  Co.  v.  Soodlet.129 
Ind.  327,  27  N.  E.  741.  as  applicable  to  this 
case,— such  rule  being  to  the  effect  that  when 
a  master  orders  a  servant  to  do  something 
not  contemplated  In  his  employment  al- 
though the  risk  Is  equally  open  to  the  obser- 
vation of  both.  It  does  not  liecessarily  follow 
that  tbe  servant  either  assumes  the  Increas- 
ed risk,  or  Is  negligent  la  obeying  tbe  order, 
—the  facts  fonnd  preclude  a  recovery,  be- 
cause it  is  stated  by  the  jury  that  It  was  nbt 
necessary  that  appellee  come  In  contact  with 
said  cogwheels  In  the  proper  performance 
t)f  bis  duties,  and  that  he  came  In  contact 
with  said  wheels  through  bis  own  thought- 
lessness and  inattention.  The  rule  as  an- 
nounced in  the  Hoodlet  Case  can  only  apply 
where  a  servant  la  ordered  from  his  usual 
employment  temporarily,  to  do  something  not 
connected  therewith.  If  It  meant  other  than 
this,  the  boy,  for  example,  who  entered  a 
mill  as  "feeder"  In  the  cold-roll  department 
who,  being  retained  by  the  master.  Is  ad- 
vanced through  all  the  various  departments 
as  his  age  and  experience  would  warrant, 
would  at  no  time  assume  the  dangers  Inci- 
dent to  any  employment  except  that  of  feed- 
er. In  all  cases  falling  within  this  rule  a 
distinction  must  be  drawn  between  dangers 
growing  out  of  or  connected  with  the  manner 
In  which  the  servant  does  the  work,  and 
those  dangers  naturally  Incident  to  the  serv- 
ice in  which  be  la  engaged.  In  this  case  the 
answers  to  the  Interrogatories  clearly  fix  ap- 
pellee's negligence  contributing  to  his  In- 
jury. The  facts  found  are  In  irreconcilable 
conflict  with  the  general  verdict  The  judg- 
ment Is  reversed,  with  Instructions  to  the- 
lower  court  to  sustain  appellant's  motion, 
for  Judgment. 
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CITX  OP  EOKOMO  «t  iL  T.  BORINQ. 
'  (Appeliate  Coart  ot  Indiana.   April  26.  1900.) 

HUNICIPAL  CORPORATIONS  —  DBPBCTIVa 
BTRSBTS— INJURIES— SPECIAL  FIND- 
INQS-OBNKRAI.  VERDICT. 

In  an  action  for  injnrieB,  the  jutr  apedally 
.  fonnd  tbat  plaintiff  drore  a  ■prioklfiiB  Wagon 
onto  the  platform  of  scales  in  a  city  street. 
-  which  gare  wa;  and  precipitated  him  into  the 
ezcaTation  beneath,  caoaing  bis  injuries;  that 
there  was  plenty  of  room  outside  of  the  scales 
for  the  paHuige  of  wagons,  and  plaintiff  volun- 
tarilr  drove  onto  the  ^atform;  that  there  was 
nothing  in  the  appearance  of  the  platform  to  in- 
dicate that  it  was  dangerous,  and  the  public  fre- 
quently drove  on  and  across  the  platform,  in 
trnveling  the  street  Beld,  that  since  plaintiff 
knew  of  no  defect  in  the  scales,  and  there  was 
nothing  in  their  outside  appearance  to  indicate 
that  it  was  weak,  the  special  lindings  were  not 
SQ  irreconcilably  in  conflict  with  a  general  ver- 
dict  in  favor  of  plaintiff  as  to  warrant  a  judg- 
ment in  favor  of  defendant  notwitbstnndrng  the 
general  verdict,  on  the  theory  that  plaintiff  had 
assumed  the  risk. 

Appeal  Crom  superior  court,  Howard  coun- 
ty. 

AcUon  for  Injuries  by  Elijah  W.  Boring 
agalnat  the  city  of  Kokomo  and  others. 
From  a  Judgment  in  favor  of  plaintiff,  de* 
fendanta  appeal.  Affirmed. 

Blacklldge.  Shirley  ft  Wolf,  for  appellants. 
Klrkpatrlck,  Morrison  ft  McReynolds,  for  ap- 
pellee. 

ROBINSON,  J.  Action  to  recover  damages 
for  a  personal  Injury.  Appellee  was  driving 
a  street-sprinkling  wagon  on  one  of  appel- 
lant's streets.  In  which  were  some  platform 
scales.  In  driving  upon  this  platform.  It 
broke,  and  overturned  the  wagon;  throwing 
appellee  to  the  ground,  and  injuring  blm. 
Complaint  In  two  paragraphs.  Demurrer  to 
each  overruled.  Answer  of  general  denial. 
Jury  returned  a  general  verdict  for  appellee, 
and  also  answers  to  Interrogatories.  Appel- 
lants* motion  for  Judgment  on  the  answers 
to  int«Togatories  notwithstanding  the  gen- 
eral verdict  was  overruled,  and  this  ruling  is 
the  only  error  assigned  which  Is  discussed. 
It  is  conceded  that  to  permit  the  platform 
scales  to  be  and  remain  in  the  street  is  negli- 
gence, and  a  reversal  is  asked  upon  the 
ground  that  by  the  answers  to  Interroga- 
tories It  Is  shown  that  appellee  assumed  the 
risk  when  he  drove  upon  the  platform  of  the 
scales. 

High  street  In  appellant  city,  runs  east 
and  west  The  south  line  of  the  platform 
scales  IB  8  feet  from  the  south  curb  line.  The 
platform,  which  covers  an  excavation  2  or  3 
feet  deep,  Is  15  feet  long  east  and  wrat, 
and  8  feet  4  inches  wide,  and  Is  within  a 
wooden  framework,  level  with  the  surface  of 
the  street;  the  platform  being  about  1  inch 
below  the  surface  of  the  street  and  the  wood- 
en frame.  Between  the  north  side  of  the 
platform  and  the  north  side  of  the  street  the 
street  Is  23  feet  wide,  unobstructed,  and  safe 


for  heavily  loaded  wagons.  Appellee's  eye- 
sight was  good,  and  the  accident  happened 
about  8  o'clock  in  the  forenoon  of  April  13th. 
The  scales  were  a  materiel  obstmcUtm  to 
travel  on  the  street  Appellee  knew  of  their 
existence  and  location  at  the  time,  and  of  the 
1-lnch  depression  of  the  platfonn.  He  toI- 
nntarlly  and  purposely  drove  upon  them. 
He  could  have  avoided  driving  upon  them 
by  driving  near  the  center  or  north  aide  of 
the  street;  where  there  was  ample  and  suffi- 
cient unobstructed  space  In  a  reasonably 
smooth  and  safe  condition  for  drlvhig  a 
loaded  wagon.  It  Is  argued  that  these  facts 
show  that  appellee  assumed  the  risk  wbea 
be  drove  upon  the  scales.  There  Is  a  fur^ 
ther  finding  that  appellee's  wagon,  a  short 
time  before  this  accident,  bad  broken  down  a 
similar  pair  of  scales  a  short  distance  from 
the  scales  In  question,  of  which  fact  appel- 
lee knew.  But  this  fact,  of  Itself,  lends  no 
aid,  in  the  absence  of  some  showing  aa  to 
the  same  or  similar  conditions  distlng  at  the 
time  of  both  events.  We  cannot  agree  wltb 
counsel  Uiat  an  abrupt  descent  of  1  Inch  from 
the  surrounding  framework  to  the  level  of 
the  platform  was  of  itself  a  condition  such 
SB  to  warn  appellee  of  the  danger.  That 
fact  of  itself  was  not  notice  tliat  it  was  un- 
safe. The  platform  was  In  and  a  part  of 
the  street,  and  was  so  used  by  the  public 
generally,  ^e  1-lnch  depression  did  not  of 
Itself  overturn  the  wagon.  That  which  was 
In  fact  a  part  of  the  surface  of  the  street 
gave  way.  A  defective  sUl  imder  the  plat- 
form, of  which  defect  appellee  had  no  knowl- 
edge, broke.  There  was  nothing  In  the  out- 
side appearance  of  the  platform  to  Indicate 
that  the  sill  was  weak.  It  Is  not  shown 
that  he  was  making-  any  extraordinary  use 
of  the  street  It  is  true  that  he  purposely 
drove  upon  the  platform,  but  the  jury  say 
that  It  was  necessary  In  order  to  sprinkle  the 
street  to  the  south  guttw.  Aside  from  the 
depression  of  1  Inch,  there  was  nothing  In 
the  appearance  of  the  platform  to  attract  at- 
tention, and  there  was  nothing  In  Its  op- 
pearance  to  sugg^t  that  It  would  be  dan* 
gerous  to  drive  upon  It  The  street  at  that 
point  was  a  much-traveled  street,  and  the 
public  frequently  drove  on  and  across  the 
platfonn.  In  traveling  the  street  Appellee, 
in  the  absence  of  knowledge,  had  the  right 
to  act  upon  the  presumption  that  the  pla^ 
form,  being  In  and  a  part  of  the  street,  was 
safe  for  the  purposes  for  which  the  public 
ordinarily  used  the  street  Appellee  drove 
where  he  had  a  right  to  drive.  He  was  at 
the  time  making  a  lawful  use  of  a  public 
street  He  had  no  knowledge  of  any  danger. 
There  was  nothing  to  warn  him  of  any  dan- 
ger. He  was  not  required  to  anticipate  that 
the  platform,  as  a  part  of  the  street,  was 
maintained  In  an  unsafe  condition.  It  Is 
not  necessary  to  cite  authorities  to  the  effect 
that  no  presumptions  are  indulged  In  favor 
of  answers  to  Interrogatories,  and  that  the^ 
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cannot  oTennrow  the  general  vei'dlct  unless 
they  are  In  irreconcilable  conQlct  with  It, 
apoa  some  easenclai  element  necessarilr 
found  by  tbe  general  verdict  AU  doubts  are 
/esolved  in  favor  of  tbe  seneral  verdict,  and 
If,  with  the  facts  specially  foand,  other 
facts  could  have  been  found  under  the  Isauefl 
which  would  harmonise  tbe  facts  specially 
found  with  the  general  verdict,  the  latter 
must  stand.  While  tbe  platform  in  the 
street  was,  in  a  sense,  an  unlawful  obstru4> 
Uon.  yet  It  was  not  an  obstruction  which 
in  and  of  ItsetC  impeded  or  obstructed  ap- 
pellee's passage.  Had  the  condition  of  the 
thing  Itself  remained  unchanged,  no  acci- 
dent would  have  happened.  As  appellee  saw 
it,  it  presented  no  obstruction,  because,  in 
its  apparent  condition,  it  could  be  passed 
over  safely.  Its  existence  in  the  street  may 
have  been  unlawful,  or  it  may  have 
been  •  nuisance,  but  that  did  not  neces- 
sarily make  It  dangerous.  He  knew  of  the 
existence  of  the  thing  itself,  but  he  did  not 
know  that  It  was  dangerons.  There  was 
nothing  to  suggest  danger.  A  post,  a  ditch, 
a  bank  in  a  street,  are  obstructions.  Tbey, 
In  and  of  themselves,  and  in  their  condition, 
suggest  danger.  They  are  visible  defects, 
which  In  and  of  themselves  obstruct  the  pas- 
sage. Thus,  in  Turnpike  Co.  v.  Baldwin,  57 
Ind.  £6,  appellee  drove  Into  a  hole  in  a  turn- 
pike, with  notice  of  the  defect.  In  Bruker  r. 
Town  of  Covington,  69  Ind.  33,  appellant, 
knowing  of  the  existence  of  an  open  cellar- 
way  In  the  sidewalk,  attempted  to  pass  It  in 
the  night  In  Town  of  Gosport  v.  Evans,  112 
Ind.  133,  la  N.  B.  2C6.  appellee  know  of  tbe 
defect,  and,  while  attempting  to  pass  over 
the  place  In  the  nighttime,  struck  bar  foot 
against  a  brick  which  projected  above  the 
surface  of  the  walk.  In  City  of  Indianapolis 
V.  Cook.  99  Ind.  10,  appellee  had  knowledge 
<rf  tbe  obstruction,  which  consisted  of  a  wa- 
ter box  in  the  sidewalk,  about  Inches 
above  the  surface.  In  Welnstein  T.  City  of 
Terre  Haute,  147  Ind.  566.  46  N.  R  1004, 
appellant  drove  against  a  hitching  post  S<f^ 
feet  high.  In  the  above  cases  the  thing  IN 
self  was  an  obstruction,  and  caused  the  in- 
jury In  tbe  condition  in  which  It  was  en- 
countered. The  thing  itself  suggested  tbe 
danger.  The  rule  as  to  assumption  of  risk 
In  such  cases  is  not  applicable  in  the  case 
at  bar.  The  diCtereuce  be  tureen  these  cases 
and  tbe  case  at  bar  is  like  that  which  exists 
between  an  open,  exposed  excavation,  and 
one  apparently  safely  covered  and  protected. 
As  we  coDEtrue  the  answers,  there  Is  noth- 
iDg  in  them  in  couQict  with  the  finding  of  tbe 
general  verdict  that  appellee,  in  driving  upon 
tbe  platform,  did  what  a  reasonably  prudent 
man  would  have  done  under  like  circumstan- 
ces. There  Is  nothing  in  the  answers  to 
show  that  appcltee  attempted  to  pass  over  a 
place  in  tbe  street  obviously  dangerous,  or 
which  be  linew  was  dangerous. 

The  motion  for  Judgment  on  the  answers 
was  propMly  overruled.  Judgment  affirmed. 


(£6  Ind.  App.  BSD 

SUPRBMH  TENT  KNIGHTS  OF  MACCA- 
BEES OF  THE  WORLD  v.  TOLKEHT.* 
(Appellate  Court  of  lodiana.    April  27,  1900.) 

benepiciaij  associations  — suspension  or 

M  EMilB  ER— BY-LAWS— SBLP- EXEC  UTIN  G— SUB- 
ORDINATE LODGES  — NOTICE  — PROHIBITED 
OCCUPATION— ACCSFTANCE  OF  ASSESSMENTS 
—ESTOPPEL. 

1.  Where  defendant  assigned  the  action  of 
the  trio]  court  In  overruling  a  demurrer  to  a 
paragraph  of  the  complaint  as  error,  but  fail- 
ed to  spedfj  on  appeal  wherein  the  paragraph 
was  defective^  the  assignment  will  not  be  con- 
sidered. 

2.  To  present  the  ruling  of  tbe  trial  court  on 
a  motion  to  strike  oat  a  pleading,  or  a  part 
thereof,  for  review  on  appeal,  the  plendtng,  or 
the  part  in  question,  most  be  brought  into  the 
record  bj  a  bill  of  exceptions. 

3.  The  by-laws  of  a  beneficial  society,  which 
were  part  of  the  contract  of  insurance  be- 
tween It  and  its  members,  provided  that  If  a 
member  ^ould  engage  la  any  occupation  pro- 
hibited by  the  by-laws,  among  which  was  the 
Bale  of  liquor,  his  certificate  shonld  become  void 
from  tbe  date  of  his  engaging  la  such  occupa- 
tion, without  any  action  on  the  part  of  the  of- 
ficers of  the  society,  and  that  the  receipt  of 
an  assessment  from  snch  member  after  his 
engaging  in  a  prohibited  occupation  shonld  not 
be  a  waiver  of  tbe  condition.  Held,  that  where 
a  member  engaged  In  the  sale  of  liquor,  which 
fact  was  known  to  the  local  anthority  to  whom 
he  paid  his  dues,  and  the  society  retained  and 
received  the  iaat  asaesament  with  notice  of 
the  fact  that  tbe  member  died  while  engaged 
io  tbe  sale  of  liqnor,  the  society,  in  an  action 
on  the  certificate,  was  estopped  from  asserting 
that  the  certificate  was  forfeited. 

4.  Where  the  by-laws  of  a  beneficial  assoda- 
tlon,  which  were  a  part  of  the  contract  of  faiSur- 
ance  between  the  society  and  the  member,  pro- 
vided that  any  member  who  should  engage  in 
the  sale  of  liqoor  shonld,  from  the  date  of  en- 
gaging  in  such  occnpatlon,  stand  suspended, 
and  the  society,  on  the  death  of  a  member,  liad 
knowledge  that  he  was  engaged  In  the  sale  of 
liquor  at  the  time  of  his  death,  but  sent  blanks 
to  the  lieneficiury  for  proofs  of  death.  It  was 
thereby  estopped  from  asserting  that  the  certift* 
cate  was  forfeited. 

Appeal  from  circuit  court,  Marion  comity; 
Henry  Clay  Allen,  Judge. 

Action  by  Sarah  Volkert  against  the  Su- 
preme Tent  of  tbe  Knights  of  Maccabees  of 
tbe  World.  From  a  Judgment  In  favor  ot 
plaintiff,  defendant  appeals.  Affirmed. 

Miller  &  Elam,  for  appellant    Finch  £c 
Finch  and  Guilford  A.  Deltcb,  for  appellee. 

WILEY,  C,  J.  On  October  24,  1893,  appel- 
lee's husband  made  application  for  member- 
ship In  appellant  order,  and  was  Issued  a  cer- 
tificate of  membership.  By  the  terms  of  this 
certificate,  appellee  was  to  receive  a  benefit 
of  not  to  exceed  $1,000  upon  the  death  of 
her  husband.  Tbe  certificate,  among  other  , 
things,  provided  that  tbe  board  of  directors 
might  suspend  a  member  txom  all  benefits 
"who,  after  admission,  engaged  In  occupa- 
tions prohibited  by  the  laws  of  the  order; 
and  tbe  action  of  such  tioard  in  such  cases 
shall  be  final."  Section  142  of  the  by-laws 
provides  that,  "if  a  member  engages  in  the 
sale  of  Intoxicating  drinks,"  he  shall  be  tmO' 
peiided  from  tlie  order,  without  action  on 
the  jjart  of  the  officers;  "and  the  record  keep- 

'Rehearing  denied. 
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er,. .  when  any  such  suspension  takes  place, 
shall  not  receive  further  assessments  from 
such  suspended  member.  He  shall  enter  such 
8us[>enslon  on  bis  record,  and  report  the 
same  to  the  supreme  record  aeeper,  as  he 
would  report  any  other  suspension,  giving 
date  and  cause  thereof;  and,  In  case  any 
assessment  shall  be  received  from  a  member 
who  has  thus  engaged  In  a  prohibited  occupa- 
tion after  his  admission,  the  receipt  thereof 
shall  not  continae  the  benefit  certificate  of 
such  member  in  force,  nor  shall  it  be  a  waiver 
of  his  engaging  fn  such  prohibited  occupa* 
tlon."  Some  time  after  appellee's  husband 
was  accepted  as  a  member,  be  did  engage  in 
the  saloon  business,  and  sold  Intoxicating 
drinks,  and,  while  so  engaged,  died.  The 
oMcera  of  the  local  tent  knew  that  appellee's 
husband  was  engaged  in  selling  intoxicating 
drinks,  and  with  such  knowledge  continued 
to  accept  his  dues  and  assessments.  Appel- 
lant's deputy  supreme  commander  also  knew 
that  the  member  was  so  engaged.  On  the 
day  appellee's  husband  died,  a  committee 
from  the  local  tent  called  at  his  home,  which 
was  connected  with  his  saloon,  to  take  cliai^e 
of  the  burial.  This  committee,  on  the  same 
day,  notlQed  the  chief  officers  of  appellant  of 
such  death,  and  stated  in  the  notice  that  he 
was  engaged  In  the  daloon  business.  At  the 
same  time  they  collected  from  the  appellee 
an  assessment,  which  was  then  due  from  her 
husband,  and  remitted  it  to  the  head  office 
of  appellant.  Upon  receipt  of  the  notice  of 
death,  the  chief  officers  sent  blanks  for  mak- 
ing proof  of  death,  and  such  proof  was  made, 
and  returned  by  appellee.  Appellant  refused 
to  pay  the  amount,  or  any  amount  covered 
by  the  certificate,  and  the  appellee  brought 
this  nction  to  enforce  payment.  The  com- 
plaint was  in  three  paragraphs.  Appellant 
answered  In  three  paragraphs,  and,  upon  the 
Issues  being  Joined,  there  was  a  Jury  trial, 
resulting  in  a  verdict  for  appellee.  Appel- 
lant's motion  for  a  new  trial  was  overruled, 
and  judgment  rendered  on  the  verdict  The 
errors  assigned  are;  (1)  The  overruling  of 
appellant's  demurrer  to  the  first  paragraph  of 
complaint;  (2)  the  overruling  of  appellant's 
motion  to  strike  out  parts  of  the  third  para- 
graph of  complaint;  (3)  the  sustaining  of 
appellee's  motion  to  strike  from  the  files  the 
second  paragraph  of  answer;  and  (4)  the 
overruling  of  the  motion  for  a  new  trial. 

The  first  eiTor  assigned  Is  waived  by  ap- 
pellant in  failing  to  discuss  It.  In  Tucker  v. 
Sellers,  130  Ind.  514,  30  N.  E.  531,  the  court 
say:  "The  appellant's  counsel  have  not  point- 
ed out  any  objections  to  the  complaint,  but 
say  in  general  terms  that  It  is  not  good.  We 
must,  under  the  long-settled  rules  of  the 
court,  decline  to  search  for  defects  In  the 
complaint,  and  assume  that  none  exists. 
Counae>  cannot,  by  general  assertions  in  their 
briefs,  secure  a  reversal  of  a  judgment  be- 
cause of  supposed  defects  In  a  pleading.  De- 
fects which  are  not  apparent  from  a  bare 
atatemeut  must  be  specifically  pointed  out 


by  counsel,  and  they  must  support  their  posi- 
tion by  argument,  and,  if  need  be,  by  tbe 
citation  (tf  authorities."  Because  counsel 
have  not  attempted  to  point  out  and  argne 
any  defects  In  the  first  paragraph  of  com- 
plaint, we  have  not  thought  It  necessary  to 
refer  to  Its  several  averments. 

The  second  and  third  speciUcatlons  of  tbe 
assignment  of  error  do  not  present  any  ques- 
tion for  decision.  The  rale  Is  firmly  settled 
that,  to  present  any  question  for  review  upon 
appeal  on  the  ruling  of  the  trial  court  to 
strike  out  a  pleading,  or  a  part  thereof,  such 
pleading  or  parts  of  pleading,  the  motion  and 
ruling  thereon,  must  be  brought  Into  the  rec- 
ord by  a  bill  of  exceptions.  Iddlngs  v.  Idd- 
Ings,.134  Ind.  322,  33  N.  E.  1101;  Dudley  t. 
Pigg,  149  Ind.  363,  48  E.  642;  Holland  r. 
Holland,  181  Ind.  196,  30  N.  H.  1075;  City 
of  Indianapolis  v.  Consumers'  Qas  Trust  Co., 
140  Ind.  246,  30  N.  iC.  943,  27  L.  R.  A.  514; 
Smith  V.  State,  140  Ind.  343,  39  N.  E;  1000; 
Owens  V.  Tague,  3  Ind.  App.  245,  29  X.  E. 
784;  Hngglns  v.  Hughes.  11  Ind.  App.  4G5,  39 
N.  E.  29S;  Bennett  v.  Selbert,  10  Ind.  App. 
369,  35  N.  E.  36,  37  N.  E.  1071;  Fordlce  v. 
Beeman.  10  Ind.  App.  295,  86  N.  E.  937.  Ap- 
pellant has  failed  to  comply  with  this  rule  io 
this  Instance,  and  hence,  upon  the  .questions 
arising  upon  such  rulings,  there  Is  nothing 
presented  for  decision. 

This  leaves  but  one  question  for  considera- 
tion, viz.  the  overruling  of  appellant's  motion 
for  a  new  trial.  Before  entering  upon  the 
discussion  of  this  branch  of  the  case,  It  may 
be  important  to  briefly  state  the  facts  relied 
upon  by  appellant,  as  set  out  in  Its  first  par^ 
agraph  of  answer,  and  the  facts  which  ap- 
pear from  appellee's  reply.  The  answer  al- 
leged, In  substance,  that  the  appellant -la  a 
mutual,  fraternal,  beneficial  society,  Incor- 
porated under  the  laws  of  the  state  of  Mich- 
igan; that  the  supreme  tent  Is  tbe  highest 
authority  in  the  association,  and  authorized 
to  prescribe  laws  for  its  government.  Sulv 
ordinate  to  this  are  great  camps  and  subor- 
dinate tents.  It  Is  further  averred  that  the 
laws  of  the  supreme  tent  enter  Into  and  be- 
come a  part  of  the  contract  between  the  as- 
sociation and  its  beneficial  members.  The 
answer  then  sets  out  vCTbatIm  certain  provl- 
Blons  of  the  laws  governing  the  association, 
showing  the  manner  in  which  It  Is  organised. 
Its  objects,  etc.  And  among  other  laws  plead- 
ed is  section  142.  being  the  one  referred  to 
In  plaintiff's  complaint,  which  mentions  the 
classes  of  persons  who  shall  not  be  admitted 
Into  the  order.  The  prohibitory  clause  con- 
tains the  following:  "And  no  person  shall 
be  eligible  for  membership  in  tbe  order  who 
Is  engaged,  either  as  principal,  agent  or  serv- 
ant in  the  manufacture  or  sale  of  spirituous, 
malt  or  vinous  liquors  as  a  beverage;  and, 
should  any  beneficial  member  of  the  order 
engage  in  any  of  the  above-named  prohibit- 
ed occupations  after  his  admission,  his  ben- 
eBt  certificate  shall  become  null  and  void 
from  and  after  tbe  date  of  bis  so  engaging 
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Id  socti  problblted  occupation,  and  he  ahall 
•land  suspended  from  alt  rights  to  partici- 
pate in  ibe  beneQt  fuods  of  tbe  order,  and  no 
action  of  tbe  tent  or  of  the  supreme  tent  shall 
be  a  condition  precedent  to  such  suspension. 
The  record  keeper,  when  any  sucb  suspen- 
slou  takes  place,  shall  not  receive  further 
assessments  from  such  suspended  member. 
He  shall  enter  such  suspension  on  his  rec- 
ords,  and  report  the  same  to  the  supreme  rec- 
»rd  keeper,  aa  be  would  report  any  other  sus- 
pension, giving  date  and  cause  thereof;  and, 
In  case  any  assessment  shall  be  received 
from  a  member  who  has  thus  engaged  in  a 
problblted  occupation  after  his  admission, 
the  receipt  thereof  shall  not  continue  tbe 
benefit  certificate  of  sucb  member  In  force, 
nor  shall  it  be  a  waiver  of  his  engaging  In 
SBcb  prohibited  occupation."  Tbe  laws  set 
ont  in  this  paragraph  also  show  that  a  regu- 
lar application  must  be  made  for  member- 
ship, showing,  among  other  things,  the  occu- 
pation of  the  applicant.  The  laws  also  provide 
that  tbe  subordinate  tent  shall  be  tbe  agent 
«f  the  members  In  making  application  for 
membership,  tbe  collection  and  transmission 
of  dues  and  assessments,  the  serving  of  no- 
tices and  tbe  like.  The  answer  then  pro* 
ceeds  to  aver  that  the  deceased,  Thomas  H, 
Powell,  applied  for  membership  on  the  2lBt 
day  of  September,  1S83,  tbrongb  tbe  Indian- 
apolis Tent  No.  35,  organized  as  a  subor- 
dinate tent  In  the  city  of  Indianapolis;  that 
said  application  was  in  writing,  signed  by  the 
appellant,  upon  a  blank  form  furnished  for 
the  purpose;  and  that,  in  reliance  upon  the 
representations  made  In  tbe  application,  the 
l>eneflclal  certificate  was  Issued  to  tbe  de- 
ceased. Tbe  answer  then  avers  that  the  de- 
ceased engaged  in  the  saloon  business,  and 
admits  that  assessments  were  received  there- 
after, but  without  knowledge  on  tbe  part  of 
the  association  that  he  was  so  engaged,  and 
that  tbe  association  had  no  such  knowledge 
nnUl  after  bis  death.  It  Is  then  averred  that 
the  association  Is  ready  and  willing  to  re- 
turn to  the  appellee  the  assessments  received, 
and  the  amount  thereof  la  brought  into  court 
for  her  use  and  benefit.  With  this  paragraph 
of  answer  was  filed  as  an  exhibit  the  written 
application  of  tbe  insured  for  membership. 
By  this  application,  it  is  disclosed  that  the 
applicant's  occupation  was  that  of  a  book- 
keeper, and  In  It  be  also  states  that  be  was 
never  engaged  in  the  sale  or  manufacture  of 
Intoxicating  liquors.  Tbe  paragraph  closes 
by  averring  that,  by  reason  of  the  facts  there- 
in stated,  all  rights  under  the  beneficial  cer- 
tificate were  forfeited  by  the  deceased,  hav- 
ing engaged  In  the  sale  of  Intoxicating  liq- 
uors. A  copy  of  tbe  certificate  issued  to  the 
deceased  was  also  filed  with  the  answer  as  an 
exhibit.  In  the  affirmative  reply  to  tbe  first 
paragraph  of  answer,  facts  are  alleged  where- 
by it  Is  sought  to  show  a  waiver  and  estoppel 
on  the  part  of  appellant.  It  is  averred  that 
10  months  after  tbe  Insured  euRaged  in  tbe 
saloon  business,  appellant,  with  full  knowl- 


edge of  the  fact, '  continued  to  recognize  him 
OS  a  member,  and  continued  to  levy  and  col- 
lect assessments  and  dues  of.  him  up  to  tbe 
time  of  his  death;  that  on  the  day  6t  his 
death  an  officer  of  ai^eUant  called  at  tbe 
saloon  of  decedent,  then  knowing  it  to  be 
such,  and  collected  and  receipted  t<xc  assess- 
ments and  dues  which  he  claimed  to  be  then 
due;  that  all  of  said  assessments  so  collected 
have  been  retained  by  appellant;  that,  al- 
though appellant  knew  be  was  so  engaged  in 
the  saloon  business,  it  Called  and  refused  to 
suspend  him,  and  up  to  bis  death  continued 
to  recognize  him  aa  a  member  in  good  stand- 
ing. In  tbe  third  paragraph  of  reply  it  la 
averred  that  an  officer  of  the  subordinate  tent 
to  which  the  decedent  belonged,  on  the  day 
he  died,  called  at  his  place  of  business,  and 
collected  dues  and  assessments,  and  forth- 
with remitted  tbe  E»me  to  tbe  appellant,  and 
Informed  appellant  that  the  said  Insured  was 
dead,  and  that  at  the  time  of  bis  death  he 
was  engaged  in  the  saloon  business;  that, 
with  such  knowledge,  appellant  accepted  and 
retained  the  money  paid  upon  such  assess- 
ment, and  never  offered  to  pay  or  tender  it 
back.  The  fourth  paragraph  of  answer  la  like 
the  third,  with  the  additional  averment  that, 
after  appellant  bad  received  notice  of  the 
death  of  assured,  as  stated  In  the  third  para- 
graph, it  sent  to  appellee  blank  forms  for 
proof  of  death,  which  It  required  her  to  make 
out  and  be  sworn  to,  and  which  she  returned 
when  completed.  Appellant's  motion  for  a 
new  trial  rested  upon  these  reasons:  (1,  2, 
S)  That  the  verdict  Is  not  bustalned  by  suffi- 
cient evidence,  and  is  contrary  to  the  law  and 
the  evidence;  (4)  that  tbe  amount  of  recovery 
assessed  by  the  jury  Is  erroneous,  being  too 
large;  (5,  6)  that  the  court  erred  in  giving 
and  In  refusing  to  give  certain  specified  In- 
structions; (7,  8)  that  the  court  erred  la  ad- 
mitting and  in  overruling  appellant^s  motion 
to  strike  out  certain  evidence. 

Tbe  first  question  discussed  under  tbis 
branch  of  the  case  Is  Instruction  No.  8  given 
by  tbe  court  on  its  own  motion.  In  this  In- 
struction the  court  stated  to  tbe  Jury  that 
appellant,  by  Its  answer,  admitted  that  It 
had  knowledge  that  the  decedent  was  en- 
gaged In  the  saloon  business,  immediately 
after  bis  death,  and  that.  If  the  jury  found 
that  OD  the  day  of  his  death,  appellant,  by  an 
officer  of  tbe  subordinate  tent  to  which  de- 
cedent belonged,  collected  money  from  appel- 
lee for  an  assessment  or  dues  upon  the  certifi- 
cate, or  by  reason  of  bis  membership  in  appel- 
lant order,  and  that  said  money  was  remitted 
to  and  received  by  appellant  after  It  bad 
knowledge  that  the  decedrat  bad  engaged  in 
tbe  saloon  business;  and  that  appellant  did 
not  tender  back  said  money  before  tbis  action 
was  commenced,  and  still  retained  It  until  the 
commencement  of  the  action,— then  appellant 
would  be  estopped  to  question  the  validity 
of  the  certificate  on  tbe  ground  that  decedent 
had  violated  the  laws  of  the  order  In  engaging 
In  tbe  sale  of  Intoxicating  liquors.  WbUe 
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worded  dlfferenOy,  the  same  legal  proposltioo 
Is  stated  In  the  fourth  luBtiuction  given  by  the 
court  <m  Its  own  motion  as  that  In  the  third, 
and  the  two  may  be  considered  together. 
Complaint  is  made  of  these  two  Instructions 
chat  they  make  no  discriminations  as  to  the 
rank  and  authority  of  the  officer  of  appellant 
to  whom  such  knowledge  was  communicated. 
The  Instructions  proceed  upon  the  theoi7  that 
the  knowledge  was  cMnmunicated  to  appellant 
Itself.  Aa  appellant  is  a  corporation,  this,  of 
course,  implies  that  the  knowledge  was  com- 
municated to  one  or  more  of  Its  oflOcers.  It 
is  urged  that  notice  to  the  recorder  of  the 
snbordhiate  tent  to  which  the  decedent  be- 
longed, or  to  the  supreme  recorder,  would  not 
be  notice  to  appellant,  as  they  acted  merely 
In  clerical  capacities.  We  are  not  called  on 
to  decide  this  question,  for  the  Instructions 
speak  of  notice  and  knowledge  to  appellant, 
and  not  to  any.  officer  or  officers.  In  Assocla^ 
tion  T,  Beck,  77  Ind.  203,  the  word  "void" 
was  used  In  the  cerUflcate.  The  court  held 
that  It  meant  "n^dable,"  and.  In  deciding  the 
case  said:  "The  logical  and  necessary  deduc- 
tion from  this  doctrine  Is  that  a  distinct  act 
of  affirmance  of  the  contract  by  the  par^  en- 
titled to  avoid  It,  made  with  knowledge  of  the 
tacts,  and  especially  such  acts  as  the  demand 
and  receipt  of  premiums  or  assessments, 
would  constitute  a  waiver  of  the  forfeiture  or 
of  the  right  to  annul  the  contract,  and  so  it 
is  held  in  several  cases  already  cited.  *  *  * 
There  Is  no  reason  why  this  waiver  may  not 
Mcur  after  as  well  as  before  the  death  of  the 
person  whose  life  was  Insured."  In  Erdmann 
V.  Insurance  Oo.,  44  Wis.  876.  the  insured 
member  was  in  arrears.  On  the  18th  <a  the 
month  he  gave  a  friend  money  to  pay  his  ar- 
rears dues.  On  the  following  day  he  was 
killed,  and  on  the  same  day  the  friend  paid 
the  money  to  the  local  lodge,  which,  with 
knowledge  of  the  fact  of  such  death,  etc..  ac< 
cepted  the  money,  and  transmitted  It  to  the 
to^refiie  lodge,  with  a  report  of  a  committee 
fhat  the  money  was  paid  after  the  death  of 
the  Itasnred.  The  supreme  lodge  received  and 
retained  the  money  until  after  suit  was 
bron^t  on  the  certificate.  The  court  said: 
"So  It  seems  that  the  defendant,  with  the  full 
knowled^  of  all  the  facts  aa  to  Ihe  time  and 
manner  of  the  payment  of  this  money,  ac- 
cepted and  retained  It  long  after  the  com- 
mencement of  this  suit  This  certainly 
amounted  to  a  waiver  of  the  forfeiture,  If  one 
had  occurred  (Jollffe  v.  Insurance  Co.,  80 
Wis.  Ill);  for  both  the  lodge,  which  was 
the  agent  of  the  d^endant  for  that  purpose, 
received  and  transmitted,  and  the  defendant 
Itself  accepted  and  retained,  the  money  after 
noticEf  of  the  death  of  Erdmann,  and  with  full 
knowle^  of  all  the  facts  relating  to  the  pay- 
ment •  •  •  We  have  already  said  there 
(Vas  nothing  In  the  charter  of  the  defendant 
which  rendered  the  doctrine  of  waiver  Inap- 
plicable to  It.  We  therefore  hold  that  tbe 
legal  effect  of  accepting  and  retaining  the 
money  paid  on  behalf  of  Erdmann  with  a  full 


knowledge  of  the  facts  operated  aa  a  waiver 
of  the  forfeiture."  In  tiie  case  of  Warnebold 
V.  Lodge,  38  Iowa,  23,  48  N.  W.  1069,  the 
court  say:  "It  is  claimed  that,  although  the 
said  Warnebold  had  paid  all  assessments  for 
death  losses  up  to  the  thne  of  his  death,  yet 
that  he  had  forfeited  his  membership  In  tbe 
Evening  Star  Lodge  by  failure  to  pay  obtain 
dues  to  the  lodge.  It  is  true  that  certain  dues 
were  past  due  at  one  time,  but  previous  to  his 
death  these  arrearages  were  paid  to  the  satla- 
factlon  of  the  <^eer  whose  duty  It  was  to  col- 
lect dues.  No  action  was  taken  by  the  lodge 
suspending  Wamelxrid  from  membership  be- 
cause of  this  delinquency.  So  far  as  the  rec- 
ords of  the  lodge  disclosed,  he  was  a  member 
In  good  standing  at  the  time  of  hla  death; 
but  It  claimed  that  ^  failing  to  pay  his  dues 
at  the  prefer  time,  by  the  constitutl<Hi  of  the 
order,  he  was  suspended  witiiout  any  action 
being  taken.  This  ignores  all  the  rules  of  law- 
applying  to  waiver  and  estoppel.  The  doctrine 
that  there  Is  something  so  binding  and  sacred 
In  a  contract  of  insurance  that  waiver  and 
estoppel  have  no  applioatlon  to  them  has  long 
since  been  exploded.  We  need  cite  no  authori- 
ties upon  this  point  It  is  too  well  understood  to 
be  now  questioned.  When  the  defendant  and 
Its  subordinate  local  lodge  received  Wame* 
hold's  money,  and  adjudged  that  he  was  In 
good  standing  when  he  died,  it  Is  not  a  matter 
of  much  consequence  what  may  be  the  laws 
or  rules  or  r^rohitlons  of  the  order.  If  any 
court  were  to  hold  that  In  an  ordinary  con- 
tract such  acts  did  not  constitute  a  waiver  of 
all  delinquencies,  it  would  be  an  adjudication 
which  would  command  the  respect  of  no  one; 
and  there  Is  no  reason  why  a  contract  of  In- 
surance should  be  construed  differently  from 
any  other  contract"  The  case  of  Gray  v. 
Association,  111  Ind.  581,  11  N.  B.  477,  Is  In 
point  There  the  defense  rested  upoa  a  by- 
law forbidding  the  Issuing  of  a  certificate  to 
a  person  under  18  years  of  age.  The  assured 
was  under  that  age,  of  which  fact  the  com- 
pany had  knowledge.  In  decidli^  the  case 
the  court  said:  "A  life  Insurance  company 
organized  under  the  laws  of  this  state,  which 
Issues  a  policy  to  one  under  the  age  required 
by  its  by-laws  merely,  with  knowledge  of  the 
Insured's  true  age,  or  which,  after  obtaining 
such  knowledge.  stlU  retains  the  ramsldera- 
tlon,  and  makes  no  offer  to  cancel  the  contract. 
Is  estopped  to  set  np  the  matter  of  age  as  a 
defense  to  an  action  on  the  policy."  In  Iowa 
it  was  held  that  where  a  benefit  society  Issued 
a  certificate  of  membership  condltitmed  to  be 
void  If  the  beneficiary  was  not  a  "natural  heir" 
of  the  member,  and  continued  to  collect  assess- 
ments after  knowledge  of  the  fact  that  the 
l>eDeOciary  was  not  a  natural  heir,  such  acts 
on  tbe  part  of  the  association  constitute  a 
waiver  of  such  ctmdltlon.  Undsey  v.  Society, 
Si  Iowa,  734,  60  N.  W.  28.  In  the  case  of  Su- 
preme Tribe  of  Bea  Hur  v.  Hail  (decided  by 
this  court  March  14, 1000)  5C  X.  E.  780,  it  wa? 
held  that  an  insurance  society  which  demands 
and  accepts  a  payment  of  dues  after  the  death 
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<tf  E  member,  with  knowledge  of  such  death. 
Is  estopped  from  denying  llabllltr  on  the 
certificate  of  membership.  We  refer  to  that 
case  and  the  authorities  there  dted  without 
further  commenL  In  thia  connection  It  la 
ptop»  to  say  that  api>eUant  relies  upon  section 
m  of  Its  by-laws,  which  deflnes  "prohibited 
occQpatlona,"  and  the  consequences  arising 
tbereonder.  One  of  these  Is  to  ei^Eage  In  the 
Bsnufactore  w  sale  of  Intoxicating  llqaors. 
It  Is  then  provided  that,  In  case  any  beneficial 
member  ahonld  engage  In  any  of  such  "pro- 
hibited occnpatioaa,"  "hJa  ben^t  certificate 
Bhall  become  null  and  void  from  and  after  the 
date  of  his  so  oigaglng,"  eta.  "and  he  shall 
stand  Buspei^ed  from  all  rights  to  participate 
In  the  benefit  funds,"  etc.  It  la  further  pro* 
Tided  that  "no  action  of  the  tratt  cr  of  the 
sopreme  tent  shall  be  a  cniditton  precedent 
to  such  anqwnalon."  It  la  furlber  provided 
that  the  payment  of  any  assessment  by  such 
pnhlblted  member,  and  the  receipt  thereof, 
shall  Dot  continue  the  benefit  certificate  in 
furce.  nor  shall  It  be  a  waiver  of  bta  engaging 
in  such  prohibited  occupatkm.  ^tpellant'a 
learned  eoiuttel  urge  that  Uila  by-law  Is  self- 
eiecutlDg,  and  hence  the  mere  fact  that  the 
iDsioed  engaged  hi  a  prohibited  boslnen  f(n>> 
felted  hia  right  to  the  beneflrial  membership; 
that  no  aethai  on  Its  part  was  necessary  to  de- 
clare a  fOTfeitnre,  and  brace  It  la  absolved 
from  liability.  We  cannot  adopt  this  view. 
Insurance  contnwta  should  be  constroed  lib- 
erally In  favor  of  the  Insured,  and  the  facta 
that  the  Insmred  paid  his  dues  and  aasessmraits 
to  the  local  authorities  after  he  «igaged  in  the 
liquor  traffic,  with  the  knowledge  of  the  fact 
that  be  was  so  ragaged,  and  that  appellant  re- 
ceived and  retained  the  last  payment  with  a 
knowledge  of  the  fact  sud  the  further  fact 
that  he  died  when  so  engaged,  estops  it  from 
DOW  asaertlng  that  the  beneficial  certificate 
was  forfeited,  ^e  Instructions  under  con- 
sideration correctly  stated  the  law. 
'  By  the  ninth  Instruction  the  court  told  tiie 
Jury  that  if  they  found  that,  after  the  death 
of  decedent,  ai^llant  obtained  knowledge 
that  be  had  enpiged  In  the  Ilquw  traffic,  and 
with  such  knowledge  had  sent  duplicate 
blank  fbrma  tor  jfmot  death,  togethw  with 
blank  dalmanf  s  affidavits,  and  required  them 
to  be  fined  ont  and  sworn  to  by  appellee,  and 
which  waa  done,  then  appellant  would  be 
estopped  to  claim  a  forfeiture  of  the  certifi- 
cate fui  the  ground  that  he  engaged  in  such 
prohibited  occupation.  Before  taking  up  this 
instruction  for  dlscuaslon.  It  may  not  be  out 
of  place— though  somewhat  foreign— to  bbj 
that  tiie  record  shows  that  after  appellee  had 
comiAled  with  appeUantfa  requirements  hi 
making  proofs  of  death,  the  company  waa 
dIssatlBfied  upon  <me  point,  via.  that  there 
waa  a  discrepancy  on  the  question  of  the  In- 
sured's age  as  given  by  him  in  his  applica- 
tion and  as  shown  by  the  proofs.  The  proofs 
of  death  are  dated  August  80,  On  Sep- 

tember 23d  following,  appellee  received  a 
postal  card  from  the  record  keeper  of  the 


local  tent,  calling  her  attention  to  such  -dis- 
crepancy; that  he  did  so  n^m  infimuation 
from  the  supreme  tent,  and  asked,  tot  addi- 
tional lnfonnati(Hi.  This  was  done,  and  about 
two  months  thereafter  appellant  Informed 
appeUee.  It  would  not  pay  h&e  the  elafm  evi- 
denced by  the  certificate,  l)ecause  her  hus- 
band had  oigaged  In  tiie  saloon  business. 
Recurring,  after  this  dlvenion,  to  instruction 
No.  9,  we  are  clearly  of  the  opinion  tliat,  as 
applied  to  the  facte.  It  correctly  stated  the 
law.  The  identical  question  has  been  decided 
In  this  Btete  In  the  case  of  Beplo^e  v.  insur- 
ance Co..  182  Ind.  360.  81  N.  E.  047,  In  which 
the  court  say:  "An  Insurance  company  mev. 
unquestionably,  waive  the  right  to  avoid  a 
policy  for  breach  of  some  of  lU  conditions. 
Any  act  done  after  notlcfe  of  the  breach  of 
conditions,  whidi  recognizes  the  validity  of 
the  policy.  Is  a  waiver  of  the  right  to  avoid 
it  for  that  Eeason.  Tltua  r.  Insurance  Co., 
81  N.  Y.  410;  Cannon  v.  Insurance  Ckk.'QS 
Wis.  585.  11  X.  W.  11;  Gans  v.  Insurance 
Ca,  43  Wis.  108;  Bchrelber  v.  Insunmoe  Go., 
48  aunn.  367,  45  M.  W.  708;'  Insurance' Go. 
V.  Lansing.  16  Xeb.  494^  20  X.  W.  22;  Web- 
ster V.  Insurance  Oo.,  36  Wis.  67;  ibisurance 
Co.  V.  Norton,  96  U.  &  234.  24  li..  Bd.  680; 
Prentice  v.  Insumnce  Co..  77  N.  T.  48S; 
Brink  v.  Insurance  Co..  80  N.  Y.  108;  Ostev- 
loh  V.  Insivance  Oo.,  60  Wis.  126,  18  N.  W. 
748;  Vlele  v.  Insurance  Co..  26  Iowa.  0.  In 
the  case  of  Titus  v.  Insurance  Oo.,  supra,  the 
court  said:  'When  there  has  been  a  breach  of 
a  ciHLdltion  contained  in  an  insurance  policy, 
the  insurance  company  may  or  may  not  take 
advantege  of  such  breach,  and  claim  a  forfei- 
ture. It  may,  consulting  ite  own  interest, 
choose  to  waive  the  forfeiture,  and  this  It  may 
do  by  vxgmM  language  to  tiiat  effect,  or  by 
acte  fnmi  which  an  Intention  to  waive  may  be 
inferred,  or  tram  which  a  waiver  foUows  as  a 
l^al  result.  A  waiver  cannot  be  inferred 
from  ite  mere  silence.  It  is  not  obliged  to 
do  or  si^  anything  to  make  the  forfeiture 
^ectlve.  It  may  wait  until  cUiim  is  made 
under  the  policy,  and  then,  in  denial  thereof, 
or  in  defense  of  a  suit  oommenced  therefor, 
allege  tiie  forfdture;  but  it  may  be  assorted 
broadly  that  If,  In  any  negotlatiots  or  timntf- 
actions  with  the  insured  after  knowledge  of 
the  forfeiture,  it  recognizes  the  continued  va- 
lidity of  the  policy,  or  does  acte  based-  there- 
on, or  requires  the  Insured,  by  virtue  thereof, 
to  do  some  act  or  incur  some  trouble  or  ex- 
pense, the  forfeiture  is,  as  a  nutter  of  law, 
waived;  and  it  Is  now  settled  In  this  court, 
after  some  dlflferoice  of  opinion.  Hat  sudi  a 
waiver  need  not  be  based  upon  any  new 
agreement  or  an  estoppel.*  '  In  Cannon  v.  In- 
surance Co..  supra,  tlie  snprone  cotut  of 
Wisconaln  si^:  'The  proposition  upon 
which  counsel  rely  Is  this:  that  a  party  can- 
not occupy  Inconsistent  groimds  or  positions; 
that  <me  who  relies  upm  the  fbrfelture  of  a 
cohtract  cannot  at  the  same  time  treat  the 
contract  as  an  ezlsttaig  and  valid  one,  nor  call 
npm  the  other  party  to  the  contract  to  do 
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anyHlng  required  by.  It;  or,  to  apply  tbe 
propcsltion  to  prertse  facts  In  tbe  case, 
that  as  tbe  defendant  in  its  correspimdence 
'  wltb  tbe  attorney's  for  the  plaintiff,  after  full 
knowledge  of  tbe  forfeiture,  saw  fit  to  call 
for  additional  pnxtfs  of  loss,  reoognlKlng  by 
tbii'act  tbe  (xmtinned  validity  of  tbe' policy, 
It  could  not,  after  tbe  plaintiff  bad  gone  to 
tbe  expense  and  trouble  of  funilBbIng  tbese 
proofs,  change  Its  ground,  and  claim  that  tbe 
policy  was  no  longer  in  force.  We  think  this 
proposition  Is  sound  In  law,  and  amply  sua- 
talned  by  the  doctrine  of  the  adjudged  cases.* 
To  tbe  satne  effect^  and  equally  emphatic,  Is 
tbe  case  of  Oans  t.  Insurance  Co^  supra.  The 
proposition  aboTe  quoted  from  Titus  t.  In- 
surance Co.,  supra,  was  approved  by  the 
court  In  Insurance  Co.  t.  Tomlinson,  125  Ind. 
34.  OS,  25  N.  E.  126,  9  L.  B.  A.  S17." 

There  is  an  apparent  conflict  between  one 
of  tbe  proTlslcHU  of  the  by-laws  (1^  and  a 
prorlskoi  of  the  certificate  sued  on.  In  tbe 
latter  it  is  provided  tbat  **the  board-  of  trus- 
tees may  suspend  members  from  all  benefits 
of  ttie  order  •  •  •  who,  after  admission, 
engage  In  occupations  prohibited  by  the  by- 
bLws  of  the  order,  and  the  action  of  tiie  board 
In  auch  cases  shall  be  final,"  while  the  by- 
law says  that  tbe  member  "shall  stand  sus- 
pended," etc.,  If  he  engage  in  a  prohibited  oc- 
cupation. This  being  the  case,  the  court.  In 
determining  the  rights  of  the  parties,  will 
adopt  tbe  provision  tbat  will  give  the  greater 
right  to  the  insured  and  his  benefidary.  In 
the  case  of  Insurance  Co.  v.  Baselett,  lOS 
Ind.  212,  4  N.  E.  682,  tbe  court  say:  *'It  thus 
appears  that  two  BUpnlati(sis  were  Incorpo- 
rated in  tbe  pcdicy,  covering  Ibe  same  sub- 
ject-matter,—the  one  providing  tbat  upon  cer^ 
tain  conditions  the  policy  should  become  ab- 
solutely void;  the  other,  tbat  upon  precistiy 
the  same  condltkms  the  insurance  company 
.might  avoid  the  p(^cy,  and  absolve  Itself 
from  liabill^  to  a  certain  extent.  Since  both 
of  these  decisions  cannot  stand  together,  tbe 
inquiry  is,  which  shall  prevail?  *  *  *  A 
iorfelture  will  not  be  enforced  unless  it  Is 
clearly  demanded  by  established  ndm  go^ 
emlng  the  construction  of  written  agree- 
ments. When  a  policy  of  Insurance  contains 
Incmsistent  or  contradictory  provisions.  It  la 
tbe  rule  that  the  provision  most  favorable  to 
tbe  assured  will  be  adopted.  Monlor  v.  In- 
surance Ca,  111  U.  S.  S36,  4  Sup.  Ct.  466.  28 
Ij.  Ed.  447;  National  Bank  v.  Insurance  Co., 
96  U.  S.  673,  24  L.  Ed.  663."  Again,  In  the 
same  case,  at  page  210,  the  court  say: 
"Courts  will  construe  a  contract  of  Insutsnce 
liberally,  so  as  to  give  it  effect,  rather  than 
to  make  It  void.  Conditions  which  create  for- 
feitures will  be  construed  strongly  against 
the  Insurer.  Only  a  stem  legal  necessity  will 
induce  such  a  construction  as  will  nullify  the 
policy.  Carson  v.  Insurance  Co,i  43  N.  J.  Law, 
300,  39  Am.  Rep.  684;  Insurance  Co.  v.  Wal- 
lace, 03  Ind.  7;  Bliss.  Ins.  |  38B."  See.  also. 
Insurance  Co.  v.  Lorenz,  7  Ind.  App.  260,  33 
N.  E.  444^  84  N.  E.  49S;  Grant  v.  Insuranoe 


CO..  5  Ind.  23;  Insurance  Co.  t.  Jenka,  Id.  96; 
Insnraiue  Oo.  v.  Wller,  100  InA.  92.  NlbL 
Uut.  Ben.  Soc.  (2d  Ed.)  p.  294,  |  147.  says: 
"It  Is  undoubtedly  the  general  rule  that  a 
member  of  a  society  may  talu  notice  of  and 
Is  bound  by  Its  articles  of  association  and  by- 
laws, altbougb  tb^  are  not  recited  or  re- 
ferred to  In  his  certificate  of  membership; 
but  where  the  terms  of  a  by-law  and  the 
terms  of  a  certificate  whOe  conslstrat  wltii 
tbe  charter,  are  Incon^ent  with  eacb  other, 
it  must  be  held  that  the  society  has  waived 
the  provisions  of  the  by-law  In  ftvor  of  tbe 
assured,  and  wtaerein  tiiey  are  Inconsistent 
with  the  provisions  of  tbe  certificate  tbe  lat- 
ter will  control  the  rights  and  liab&ltiea  of 
tbe  parties."  Olmstead  v.  Insurance  Co.,  50 
Mich.  20O,  16  N.  W.  82,  la  in  point  A  by- 
law of  the  company  provided  the  time  and 
manner  of  paying  assessments,  and,  If  not 
paid  within  90  days  thereafta,.11ie  Immrance 
'*may  be  suspended  or  canceled  by  the  sec- 
retary or  board  of  directors,"  etc.  It  was 
held  that,  the  board  not  having  taken  any  ac- 
tion towards  the  suapenidon  ot  the  insured 
or  the  cancellation  of  his  policy  for  nonpay- 
ment of  assessment  he  was  oitltled  to  re- 
cover for  his  loss.  By  Instruction  No.  10  the 
court  told  the  jury  that  a  waiver  of  a  for^ 
feitnre  may  occar  slmi^  because  otlwr  pei^ 
sons,  members  of  tbe  order,-  had  engaged  in 
Ulce  occupation  with  toe  decedoitv  with 
knowledge  of  appeiUant  -  and  decedent  and 
that  appellant  bad  not  Wasa  any  actioi  to 
'suspend  or  expel  them.  We  cannot  approra 
this  Instruction  as  a  correct  statement  of  the 
law,  but  under  tbe  undlspnted  facts  In  the 
case  we  are  clearly  of  the  opinion  that,  as 
appellee  was  entitled  to  recover,  the  jury 
wore  not  misled  by  It  ]bi  such  case  an  er^ 
Toneous  Instruction  will  be  regarded  barm- 
less.  Van  Vleck  v.  Thomas,  9  Ind.  App.  83, 
Sft  N.  E.  918;  Ballroad  Co.  t.  Butler,  10  Ind. 
App.  244,  38  N.  E.  1. 

-  Other  Instructions  given  by  the  court  of  lih 
own  motion  are  mnnplalned  of  by  appelbtot 
but  we  are  unable  to  see  anything  objection- 
able In  them,  and  do  not  deem  it  necessary 
to  toke  them  up  seriatim,  and  discuss  them. 
AppeUant  tendered  a  series  ijt  instructions, 
and  of  these  the  court  refused  to  give  tbe 
first  fourth,  fifth,  tixth,  sev«ith,  and  ninth, 
to  which  refusal  it  excepted.  We  will  notice 
only  those  spedflcally  dlsciused  by  appellant 
By  the  seventh  Instruction  so  requested  the 
court  was  asked  to  say  to  the  jury  that  tbe 
subordinate  or  local  tent  la  toe  collection  and 
transmission  of  assessmente  and  dues  from 
Its  members,  Is  toe  agent  of  tbe  membeta,  and 
tbat  such  members  agree  by  becoming  mem- 
bers, that  tbe  supreme  tent  shall  not  be  lla^ 
ble  for  any  negligence,  ete.,  on  the  part  of 
the  local  tent  This  Insttnctlon  was  based 
upon  a  by-law  of  appellant  embodying  the 
substance  of  the  Instruction.  It  Is  Inidsted 
that  tbe  assured  and  appellee  are  bound  by 
the  by-law,  and  that  tbe  local  tent  Is  the 
agent  of  the  member,  and  not  of  aroeUant. 
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We  cannot  adopt  this  view.  The  only  mode 
provided  for  the  payment  ol  dues  and  assess- 
ments by  members  of  appellant  order  was 
to  pay  tbem  to  tbe  local  tent  or  some  deslg- 
uted  ofUcer  thereof;  and  it  la  made  tbe  doty 
of  the  latter  to  tranamtt  the  same  to  tlie  su- 
preme tent.  To  this  extent;  at  leaat,  sncb 
snbordlnate  tent  <x  oflBcer  la  the  agent  of  the 
supreme  tent  In  the  case  of  Lodge  t.  With- 
ers. 82  O.  a  A.  182.  8&  ttO.  100.  It  waa  held 
that  the  ofBcers  of  a  subordinate  lodge  were 
the  agents  of  the  snpreme  lodge  for  the  par- 
pose  of  collecting  and  forwarding  the  dnes 
paid  members,  although  the  by«laws  of  tbe 
Oder  provided  that  they  ahould  be  tbe  agenta 
of  tbe  members  In  anch  matten.  In  tbe  re* 
cent  case  of  Bapreme  Tribe  of  Ben  -Hur  r. 
Hidl.  Bi^ra,  this  court  decided  the  same  una- 
tlon  in  harmooy  with  this  rule.  See,  also, 
Supreme  Council  r.  Boyle,  10  Ind.  App.  801, 87 
N.  B.  1105;  Kolgbts  of  Pythias  r.  Kalluskl, 
lOS  T7.  8.  289,  1«  Sup.  Ot  1047.  41  L  Ed.  16S. 
By  nnalogons  reasoning  It  necessarily  followa 
Oat.  the  aubordlnate  tent  or  officers  being 
agents  the  supreme  tent  In  such  mattersi 
tiie  knowledge  of  such  agent  Is  tlie  knowledge 
of  flie  principal  and  the  supreme  tent  Is 
boond  thereby.  Appellant* s  counsel  complain 
that  tbe  cooEt,  in  ita  InstrucUona,  has  more 
than  once  spoken  of  knowledge  of  certain 
facta  on  the  part  of  appellant,  when  the  rec- 
ord  shorn  that  the  local  tent  and  its  officers 
only  possessed  such  knowledge.  The  court 
waa  Justified  in  oring  this  language  in  refer- 
ence to  the  business  decedent  was  engaged  in, 
the  payment  of  dues  and  assessments  by  bim 
or  by  some  one  for  him,  and  knowledge  of  tbe 
Iceal  officers  of  such  tacts.  It  follows  from 
what  we  hsTe  said  and  ttie  authorities  that 
tbe  court  correctly  refused  to  glre  the  sev- 
CBth  Inatmction.  By  tbe  eighth  instmctlon 
tendered  Ha  eonrt  was  requested  to  say  to  the 
Jury  that  the  by-law  declarli«  that  a  mem- 
ber  shall  stand  anspended  for  engaging  In 
any  prohibited  business  waa  self-ezecntlng. 
and  that  no  action  of  tbi  siQireme  tp*"  -ma 
necessaxy  to  work  such  suspension.  TMa  *a- 
Btmctltm  was  correctly  rinsed,  for.  as  we 
have  seeUt  the  by-laws  must  be  nmstroed  In 
tbe  llght  of  and  In  connection  wtth  the  certifi- 
cate, which  provides  that  in  certain  ev«its 
a  member  "may  be  suspended."  etc.  The 
ninth  instruction  emliraces  the  same  prloct- 
pies  of  law,  and  was  properly  refused. 

We  have  now  considered  all  tbe  instrne- 
Uons  discussed  by  counaeL  The  eightb  rea- 
son for  a  new  trial  relates  to  tbe  action  of 
the  court  In  overmllog  appellnnt's  motion  to 
strike  out  the  testimony  of  .John  erabam. 
This  witness  was  deputy  snpreme  command- 
er, and  his  duties  were  defined  by  the  by- 
laws. It  Is  unnecessary  to  set  out  the  evt* 
dence  of  this  witness,  even  In  tbe  abstract 
We  have  examined  It  with  care,  and  are  un- 
able to  aoe  that  tbe  evidence  In  any  manner 
pi<^ndlced  the  appellant;  and,  while  some 
parts  of  it  may  not  have  been  legitimate,  and 
strictly  within  the  Usues,  there  waa  no  re- 
S7  NJS.-U 


verslble  error  In  overruling  the  motion  to 
strike  It  out  Tbe  verdict  la  sustained  by  the 
evidence,  and  is  neither  contrary  to  tbe  law 
nor  the  evidence.  A  correct  and  just  conclu* 
slon  seems  to  have  been  reached  upon  the 
merits  of  the  case,  and  there  Is  no  prejudi- 
cial «ror  for  which  the  Judgment  should  be 
revised.  Judgment  affirmed. 


(17S  Mufl.  135> 

ARNOLD  T.  EASTMAN  FRKIGHT-CAB 

HEATER  CO. 

(Supreme  Jodiclal  Court  of  Maasadiusetta. 

SuCfolk.    May  17,  1900.) 

INJURY  TO  8BRVANT— ASSUMPTION  OF  RISK— 
BVIDBNCB. 

1.  Where  a  servant -was  injured  by  tbe  fall  of 

e  BtafiiD?  erected  by  him,  it  was  not  error,  In 
an  action  againat  the  master  to  recover  for  auch 
injuries,  to  refuse  to  permit  an  expert  to  testi- 
fy that  be  could  have  determined  tbe  dangerous 
conditMHi  of  the  staging  from  an  examinatitm 
thereof. 

2.  A  master  Is  not  liable  for  an  Injnry  to  a 
servant  caused  by  bla  fall  from  a  staging  by 
reason  of  Its  being  defectively  attached  to  a 
building,  when  the  servant  had  built  and  attach- 
ed the  staging,  and  had  not  asked  or  received 
aoy  Instructions  from  the  master. 

Exceptions  from  superior  court  8uff(^k 
county;  Francis  A.  Gasblll.  Judge. 

Action  by  Henry  A.  Arnold  against  the 
Eastman  Freight-Car  Heater  Company  for  In- 
juries received  while  In  Its  employ.  From  a 
judgment  lu  favor  of  defendant  plaintiff 
brings  exception.  Orernded. 

Elder.  Walt  &  Whitman,  for  plaintiff.  John 
'  Lowell  and  Jamea  A.  Lowdl,  for  defoidant 

BABKBR.  J.  1.  An  expert  having  testi- 
fied that  In  his  opinion  the  coping  board, 
two  Inches  wide,  and  fastened  to  the  building 
by  four  small  nails,  only,  was  an  unsafe  sup- 
'  port  for  the  staging  carrying  three  men,  was 
then  asked  whether,  if  he  had  been  requested, 
as  an  expert  to  examine  the  board  and  ita 
attachment  to  the  building,  he  could  have  dis- 
covered Its  condition.  The  question  was  ex- 
cluded, and  the  platntlfC  excepted.  Assuming, 
as  tbe  plaintiff  assumes  In  his  brief,  that  the 
answer  would  have  been  In  the  affirmative, 
the  difficulty  with  the  question  is  that  the 
ability  of  the  witness,  and  his  own  opinkm 
of  It  were  immaterial  to  the  questions  upon 
trial. 

2.  The  verdict  for  defendant  waa  ordered 
rightly.  He  conld  properly  leave  to  woA- 
men  the  matter  of  the  staging  which  they 
were  to  use.  See  Adasken  v.  Gilbert  16B 
Mass.  443,  48  N.  E.  199;  McKay  ▼.  Hand,  168 
Mass.  27a  47  N.  JO.  lOt;  Brady  t.  Nort?T088. 
172  Mass.  831,  62  N.  a  628.  The  plaintiff  wns 
a  mature  workman.  Having  accepted  the 
rasponslbUlty  of  arranglug  and  moving  the 
staging,  he  cannot  be  beard  to  say  that  it  was 
negligence  tai  tbe  defendant  to  clothe  him  with 
the  responsibility.  He  was  given  no  dlrec- 
tlooa  and  asked  for  none,  but  did  the  wwk 
to  suit  himself.  He  chose  to  baT»  the  atnUa 
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of  the  staging  come  against  the  coping  boards, 
and  he  himself  arranged  and  placed  the  appa- 
ratus. He  went  upon  the  roof,  and  he  had 
full  opportunity  to  examine  the  coping  boards 
before  adopting  that  method  of  holding  up  the 
staging,  and  also  before  causing  It  to  be 
moved  trom  place  to  place.  It  was  obvious 
that,  If  a  board  ebonld  give  way,  the  staging 
would  fall.  Without  saying  that,  as  matter 
of  law,  he  was  himself  negligent,  upon  the 
evidence  he  assumed  the  risk  of  any  danger 
due  to  the  manner  In  which  he  caused  the 
staging  to  be  supported.  Exceptions  over- 
ruled. 


(176  Haw.  87) 

McOXNXIS  T.  INHABITANTS  OF  MED- 
WAY. 

(Supreme  Judicial  Court  of  Massachnsetta. 
Norfolk.  May  17,  1900.) 

LICENSES— REVOCATION— RBGOVBRT  OF  FEES. 

1.  A  liguor-liceDsing  board  do  not  act  as 
agents  of  the  city  or  town,  but  as  public  officers, 
and  in  the  absence  of  any  statute  to  the  contra- 
ry the  manicijpality  Is  not  answerable  for  the 
acts  of  sach  officers. 

2.  There  is  no  provtslon  In  the  statute  aatbor- 
izing  the  recovery  of  a  liqaor-liceose  fee  where 
the  license  has  been  revoked  on  the  ground  that 
notices  of  the  application  were  not  posted  by 
the  selectmen  of  the  town  as  reqaired  by  Pub. 
St.  c  lOa  §  6. 

Appeal  from  superior  court,  Norfolk  coon^ 
ty;  Henry  N.  Sheldon,  Judge. 

Action  by  one  McOlnnis  against  the  In^ 
habitants  of  Medway.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

T.  E,  Grover  and  R.  E.  Fairbanks,  for  ap- 
pellant L.  E.  Fales  and  W.  6.  Pond,  for  a> 
pellees. 

HAMMOND,  J.  The  licenses  Issued  to 
the  plaintiff,  under  Pub.  St.  c.  100,  by  the 
selectmen  of  the  defendant  town,  having 
been  revoked  on  the  ground  that  notices  of 
the  applications  were  not  posted  on  the  prem- 
ises described  In  the  applications,  as  requir- 
ed by  the  sixth  section  of  that  statute,  the 
plaintiff  brings  this  action  to  recover  the 
amount  paid  by  him  for  the  licenses,  on  the 
ground  that  he,  supposing  that  the  law  as  to 
posting  such  notices  had  been  complied  with, 
paid  the  money  under  a  mistake  of  fact 
He  further  claims  that  the  money  Is  wrong- 
fully kept  by  the  town,  and  that  the  select- 
man who  made  the  mistake  was  the  agent 
of  the  town.  It  appears  that,  there  being 
no  newspaper  printed  in  the  town,  the  board 
of  selectmen  gave  one  of  its  members  the 
notices  Issued  by  them  npon  said  applications 
to  post  on  the  premises.  He,  however,  did 
not  post  any  of  them  on  the  premises,  but 
did  post  them  on  land  adjoining.  In  due 
time  the  plaintiff  paid  to  the  town  treas- 
urer the  Ucrase  fees,  and  received  his  li- 
censes. It  is  fair  to  assume  that,  within 
30  days  from  the  time  the  money  was  paid 
.to  tbe  treasurer,  In  compliance  with  the  law 


he  paid  one-fourth  of  the  money  to  tbe 
treasurer  of  the  commonwealth. 

Although  the  question  whether  licenses 
shall  be  granted  in  any  city  or  town  Is  de- 
termined by  the  vote  of  the  Inhabitants  there- 
of, still  the  licensing  board,  whether  a  spe- 
cial commission,  or  the  mayo):  and  aldermm. 
or  the  selectmen,  do  not  act  as  the  agents  pf 
the  city  or  town,  but  as  public  officers  spe- 
cially designated  in  that  behalf;  and.  In  the 
absence  of  any  statute  to  the  contrary,  the 
dty  or  town  Is  not  answerable  Cor  their  acts 
as  such  officers.  The  license  is  not  granted 
by  the  city  or  town,  but  by  the  state,  acting 
through  Its  duly-appointed  officers.  It  Is  to 
be  noted  that  we  are  not  dealing  with  a 
case  where  from  its  very  inception  the  li- 
cense was  a  nullity.  These  licenses  were  is- 
sued by  the  proper  tribunal,  acting  within 
its  Jurisdiction,  and  having  the  pow»  to 
issue  them.  Nor  were  they  defective  In 
form,  as  was  the  ease  in  Com.  t,  McCormlck. 
150  Mass.  270,  22  N.  E.  611,  and  In  Same  v. 
Merriam,  136  Mass.  433,  but,  on  the  con- 
trary, they  appeared  on  their  face  to  be  regu- 
lar and  legal  in  every  respect  They  were 
a  full  and  legal  protection  to  the  licensee 
nntll  revoked  under  tbe  statute,  and  they 
could  not  be  so  revoked  for  the  cause  for 
which  they  were  actually  revoked,  except 
by  a  court  acting  In  proceedings  Instituted 
directly  for  that  purpose  under  the  provisions 
of  the  sixth  section  of  the  statute  (Pub.  St 
c.  100,  »  6,  1«).  The  plainUff  for  several 
days  enjoyed  the  privileges  of  these  llc^kses, 
and  to  that  extent  was  benefited. 

It  Is  provided  by  Pub.  St  c  100,  that 
every  license  "shall  name  the  person  licensed, 
shall  set  forth  the  nature  of  the  license  and 
the  building  in  which  the  business  shall  be 
carried  on,  and  shall  continue  in  force  nn- 
tll the  flrst  day  of  the  May  next  ensuing, 
unless  sooner  forfeited  or  rendered  void" 
(section  6).  and  the  published  notice  of  the 
application  shall  set  forth  substantially  tbe 
same  things  (section  6).  The  license,  when 
granted,  is  subject  to  several  conditions,  for 
a  breach  of  any  one  of  which  It  may  be  for- 
feited. Section  9,  cl.  7.  The  statute  pro- 
vides for  the  forfeiture  or  revocation  of  a 
license  for  various  other  causes.  Sections  16. 
23.  The  license  Is  a  personal  privilege.  If 
granted  to  an  Individual,  except  as  otherwise 
provided,  it  expires  with  his  life.  Again,  the 
building  In  which  the  business  Is  to  be  car- 
ried on  may  be  totally  destroyed  by  fire,  and 
the  rooms  described  In  the  license  cease  to 
exist  It  would  occur  to  any  person,  npon 
the  most  superficial  reflection,  that  from 
these  and  other  causes  a  license  In  many 
cases  would  be  likely  to  cease  to  be  opera- 
tive long  before  the  "flrst  day  of  May  next 
ensuing."  There  Is  evidence  In  the  act  it- 
self, and  In  some  of  the  amendments  subse- 
quently made,  that  the  advisability  of  re- 
funding a  part  of  the  license  fee.  where  the 
license  Is  terminated  without  tbe  fault  of 
the  licensee,  was  at  tbe  time  of  the  pawMe 
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of  the  act,  and  vince  has  been,  drawn  to 
the  attenUon  of  the  leglfdatare,  and  cases 
Id  which  It  Is  IntKided  that  there  shall  be 
a  repayment  to  the  licensee  of  a  part  of  the 
license  fee  (at  least,  where  the  license  Is  not 
absolntelf  void)  hare  been  specifically  de- 
scribed. Under  Pub.  St;  c.  100,  there  was 
only  one  case  where  the  money  was  to  be 
refunded,  and  that  was  the  one  described 
In  tlw  seventh  section.  It  Is  instructive  in 
this  connection  to  compare  the  sixth  and 
seventh  sections.  The  sixth  section  provides, 
among  other  things,  that  under  certain  cir- 
cumstances a  notice  of  the  application  shall 
be  posted  upon  the  premises  described  In 
the  application  for  the  license,  and,  further, 
'that.  If  a  license  is  granted  without  thus 
posting  the  notice,  any  citizen  of  the  "city 
w  town  within  which  such  license  is  Issued 
may  make  complaint  before  the  police,  dis- 
trict or  munlcital  court,  or  the  trial  justice 
having  Jnrlsdictlon  therein;  and  if  after  due 
bearing  it  appears  that  sndi  notice  was  not 
giveD,  the  court  or  justice  Shall  revoke  the 
license,  and  notice  thereof  shall  be  sent  to 
the  board  issuing  the  same."  Tbe  licenses 
to  the  plaintur  were  revoked  under  this  sec- 
tion. The  seventh  section  provides  that  If. 
within  10  days  from  the  publication  of  the 
notice  required  by  tbe  sixth  section,  an  own- 
er of  any  real  estate  "adjoining"— since  chan- 
ged to  "within  twenty-five  feet  of"  (see  St. 
18S7.  c.  82^the  premises  described  in  the 
application  notifies  the  licensing  board  in 
certain  cases  that  he  obJecte  to  the  grant- 
ing of  the  license,  no  license  to  sell  intoxi- 
cating liquor  to  be  drunk  on  tbe  premises 
shall  be  granted.  And.  In  case  such  a  license 
be  granted  after  such  objection  has  been  filed, 
tbe  owner  of  any  such  real  estate  may  ap* 
ply  to  a  court  or  magistrate;  and  thereupon, 
after  proceedings  which  are  similar  to  those 
described  in  section  6,  the  license  shall  be 
revoked,  and  notice  thereof  sent  to  tbe  li- 
censing board;  "and  any  city  or  town  In 
which  any  audi  license  has  been  so  revoked 
shall  refund  to  said  licensee  or  bis  legal  rei>- 
resentatlves  the  money  expended  by  him 
for  said  license  and  his  court  fees  and  costs." 
Here,  in  plain  and  explicit  language,  Is  im- 
poped  upon  the  city  or  town  the  legal  lia- 
bility to  r^nnd  the  license  fee.  with  certain 
other  expenses;  and  In  the  whole  statute,  as 
enacted  In  the  Public  Statutes  of  1882,  there 
Is  not  anotho:  word  about  refunding  to  tbe 
holder  of  a  revoked  license  the  wbole  or  a 
part  of  the  license  fee,  whatever  may  be  tbe 
cause  of  revocation.  And,  notwithstanding 
the  numerous  amradments  to  this  statute 
whidi  have  shice  been  made,  this  feature 
of  it  has  bem  preserved,  except  in  two  cases: 
The  first  is  where  a  registered  pharmacist 
bas  died  or  become  Incapacitated,  and  his  busi- 
ness Is  continued  by  his  widow,  executor, 
or  administrator  under  a  registered  phar- 
macist (St.  1896.  c.  472.  |  S;  St  1896,  c.  89T. 
1 12);  and  the  secoiod  Is  where,  on  the  death 
of  a  licensee  before  the  expiration  of  tbe 


term  for  which  the  license  was  granted,  the 
city  or  town  which  granted  the  license  may 
refund  to  his  administrator  or  executor  a 
part  of  tbe  license  fee  "proportionate  to  the 
unexpired  term  of  the  llcoise.  And  a  pror 
portlonate  part  of  the  percentege  paid  to 
the  commonwealth  shall  be  refunded  to  the 
dty  or  town."  St  1897.  c.  227.  The  differ- 
ence between  the  condition  of  a  licensee 
whose  license  is  revoked  under  Pub.  St  c. 
100,  S  6,  and  that  of  one  whose  license  is 
revoked  under  section  7,  is  very  marked  and 
Is  very  suggestive.  Where,  as  in  section 
7.  the  Irregularity  consists  in  the  act  of  the 
licensing  board  In  not  giving  heed  to  a  law- 
ful objection,  the  licensee  Is  not  made  to 
suffer;  but  where  the  Irregularity  conslsto 
In  not  having  the  proiier  notice  posted  on 
the  premises  to  be  liccaised.  then  Is  no  pro- 
vision for  a  recovery  upon  the  revocation  of 
the  license.  It  la  to  be  Infixed  that  It  was 
intended  by  tbe  legislature  that  the  licensee 
bimsdf  should  see  to  It  at  his  peril,  that 
this  act  of  posting  which  is  to  be  done  at 
his  own  e^iense  (section  6)  Is  properly  dwe. 
A  license  tee  Is  not  a  tax  imposed  ui>on  the 
citizen  nolens  votoos.  He  is  not  compelled 
to  apply  for  a  Uceoise.  or  to  take  ore  if  the 
llcaislng  board  are  willing  to  gaaxt  him  one. 
If  he  takes  It  he  takes  and  holds  it  subject 
to  the  conditions  Imposed  by  law.  Unless 
absolutely  void  at  Ito  InceptloD,  It  Is  valid  un- 
til revoked,  and  he  tokes  his  chances  about 
its  revocation,  whether  he  be  at  fault  or  not; 
and  he  must  be  assumed  to  have  consented 
to  stand  in  the  case  of  a  revocation  where 
the  statute  leaves  him,  as  reqtects  his  right 
to  recover  a  part  or  the  whole  of  the  license 
fee.  There  being  no  provision  in  the  stat- 
ute for  the  recovery  by  the  plaintiff,  the  at- 
i&e  must  be:  Judgment  affirmed. 


a7e  utM.  iu> 
McDonald  v.  Green. 

(Supreme  Judicial  Court  of  Massadiusetts. 
Suffolk.    Hay  17,  1900.) 

PBRSONAi:,  ACTIONS  —  BLANDBR  OF  TITIA  — 
TRUSTEB  FROCHSS-HOTION  TO  DISMISS. 
Under  Pub.  St  c.  167.  §  1,  dividing  per- 
sonal actions  Into  actions  of  contract,  tort,  and 
repleTln,  a  personal  action  for  injur;  by  ma- 
ioos  publication  of  a  notice  of  foreclosnre  sale, 
falsely  aUef;ing  a  breach  of  tbe  conditions  of  a 
mortg'age.  whereby  special  damage  was  susrain- 
ed,  is  au  action  of  tort  for  slander,  within  chap- 
ter 183,  §  1.  forbidding  actions  of  tort  for  slan- 
der to  be  commenced  by  trustee  process. 

Appeal  from  superior  court  Suffolk  comity. 

Action  by  Eugene  McDonald  against  Henry 
Green  to  recover  for  a  tort  From  an  order 
overruling  a  motion  to  dismiss,  defendant  ap- 
peals; and  from  an  order  sustaining  a  de- 
murrer to  the  petition,  and  ordering  Judgment 
for  defendant  plaintiff  appeals.  Order  over- 
ruling motion  to  dlsmlM  reversed. 

T.  F.  M(^onough,  for  plaintiff.  Samuel  H. 
Smith  and  Albert  Boyden.  for  defosdont  . 
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CU3SII. 


BA.RKBE)  J.  1.  The  deCfendanf  8  UoUon- 
to  dismiss  Ute  action  i^ould  have  been  allow- 
ed. The  action  Is  In  tort,  and  the  substantive 
wrong  charged  Is  that  the  defendant  falsely 
and  maliciously,  and  without  Justlflable  canse, 
began  to  ftnedose  a  mortgage  which  he  held 
iqon  the  plaintiff's  land,— there  having  been' 
no  loeaeh  of  the  terms  or  conditions  of  the 
mor^ge,— and  published  in  a  newspai>er  a 
notice  of  the  foreclosare  sale,  f aUiely  alleging 
tdiat  the  sale  was  for  breach  of  the  c(mditlon 
of  the  mortgage,  and  that  In  coniMqnence  ot 
this  unlawful  act  the  plaintiff  was  injured. 
The  alleged  maliciously  made  false  statement 
as  to  the  plalntHTB  proper^  was  an  action- 
able wrong,  If  by  reason  fit  it  the  plaintiff  sus- 
tained special  damage.  Swan  t.  Tappan,  5 
Cosh.  104;  Gott  T.  Pulslfer,  122  Mass.  235. 
We  have  no  doiU>t  that  such  an  action  is  an 
action  of  tort  for  slander  within  the  meaning 
ot  Pub.  8t  e.  183,  I  1.  There  is  no  reason 
for  Umttlng  the  words  there  used,  "actions  of 
tort  •  *  *  for  slander  either  by  writing 
or  speaking,"  to  actions  for  the  writing  or 
flpeakhig  of  words  defamatory  of  persons  on- 
ly. Our  statute  divMn  all  personal  actions 
Into  three  classes.— contract,  tort,  and  replev- 
in. Pub.  SL  c.  167,  I  1.  When  actions  for 
slander  or  for  publishing  a  libel  are  treated 
of  in  the  subsequent  prorislons  of  the  same 
chapter,  as  hi  sections  79  and  80,  those  pro- 
visions are  as  applicable  to  actions  ot  the 
class  commonly  known  aa  "actions  for  slan- 
der of  titie"  as  to  actions  for  defamation 
of  persons.  The  prorislon  of  Pub.  St  c.  183, 
I  1,  forUddlng  actions  of  tort  for  slandar  to 
be  commenced  by  trustee  prbcess,  Is  in  the 
same  title'  of  the  statates  with  Fab.  St  e. 
107,  and  Includes  all  actions  of  tort  In  which 
the  wrong  complained  of  is  the  writing  or 
speaking  of  words  designed  to  Injure  the 
plaintiff  in  his  property,  as  well  as  those  de- 
famatory of  his  person  or  r^utation.  All 
such  actions  are  well  known  and  well  de- 
scribed as  "actions  of  tort  tor  slander."  See 
Odgers.  Lib.  &  Sland.  pp.  137,  139. 

2.  As  the  action  must  be  dismissed,  we  do 
not  consider  the  question  of  pleading.  Or- 
der overrulliv  motion  to  dismiss  reversed, 
and  motion  to  dismiss  allowed. 


<176  Haas.  104} 

COMMONWEALTH  v.  (JOLDSMITH. 
(Supreme  Jadiclal  Court  of  Massachuiietts. 
Suffolk.    May  17.  19O0.) 
SUNDAY  LAW— ILLEGAL  SALES. 
Uoder  St  189Q,  c.  iM.  S  2.  proliibiting  basl- 
nees  traneactioiiB  oq  the  Lord's  Dny,  excepting 
the  retittl  sate  ot  drugs  aud  medicines,  where 
defendant,  who  carried  on  a  drnjr  biislnesa,  sold 
ciiiara  and  tobacco  on  that  dny,  defciidnnt's  evi- 
dence that  he  stated  to  the  purchaser  when  he 
asked  for  the  articles  that  he  would  sell  them 
as  drugs  was  properly  excluded,  aa  the  evidence 
offered  had  no  tendency  to  show  thnt  the  sale 
was  within  the  protection  of  the  statute. 

Exceptions  from  superior  court,  Suffolk 
county. 


Isaac  H.  Qoldsmltb  was  convicted  of  sell- 
ing cigars  and  tobacco  on  the  Lord's  D^,  and 
lie  brings  exceptiona  Overruled. 

.  M.  J.  Sugbrae,  1st  Asst  Dist  Atty.,  for 
the  Commonwealth.  E.  H.  Plerc«^  tat  de- 
fendant 

KKOWLTOX,  1.  This  is  a  complaint 
against  the  defendant,  tinder  St.  1805,  c.  434, 
S  2,  'for  doing  business,  namely,  selling  two 
cigars  and  an  ounce  of  tobacco,  on  the  Lord's 
Day.  The  witness  for  the  commonwealth  tes- 
tified as  follows:  "I  went  In  and  told  him  I 
wanted  two  good  cigars  and  a  five-c«it  piece 
ot  tobacco,  and  that  I  should  use  them  as 
evidence  against  him  if  I  got  a  warrant,  and 
be  gave  me  the  cigars  and  piece  of  tobacco." 
The  wltoess  paid  25  cente  for  them.  The  de- 
fendant offered  to  show  that  when  the  wit- 
ness asked  tm  the  cigars  and  tobacco  the  de- 
fendant said,  "1  will  sell  them  to  yop-  as 
druga"  and  that  the  witness,  after  be  got 
them,  said,  "I  propose  to  use  thou  as  .evl- 
dence,**  and  that  the  defendant  thai  said,  "I 
cannot  help  what  you  want  them  for.  I  sold 
them  to  you  as  drugs;**  and  he  offered  to 
show  by  experts  that  tobacco  and  cigars  are 
drug^.  Tne  defendant  carried  on  a  drug 
business,  and  had  a  drug  department  In  the 
store.  There  la  no  doubt  that  selling  cigars 
and  tobacco  is  doing  business,  within  the  pro- 
hibition of  the  statute,  unless  it  la  protected 
by  the  words,  *1>ut  nothing  in  tills  statute 
shall  be  held  to  prohibit  *  *  *  the  retaU 
sale  of  drugs  and  medlclneB.**  Zn  Com.  v. 
Marzynski,  149  Mass.  72,  21  N.  IB.  228,  it  was 
held  that  cigars  are  not  drugs,  within  the 
meaning  of  this  provision  of  the  statute. 
Like  many  other  things,  they  may  be  medlc- 
InaL  Like  many  other  things  which  are 
articles  of  commerce,  and  are  prepared  for 
other  than  medicinal  use,  they  contain  an  In- 
gredient or  element  that.  In  a  broad  sense, 
may  be  called  a  drug,  but,  as  ordinarily  pre- 
pared and  sold,  they  are  not  themselves 
drags.  It  may  be  that  with  or  without  a 
prescription  from  a  physician,  one  may  law- 
fully purchase  tobacco  or  cigars  aa  medldne 
at  a  drug  store  on  the  Lord's  Day.  A  sale 
made  in  good  faith  upon  an  application  for 
tobacco  to  be  used  as  a  medicine  may  be  with- 
in the  above-quoted  language  of  the  stetote. 
In  the  preseift  case  there  was  no  offer  to 
show  such  a  sale,  but  only  that  the  defend- 
ant sold  the  articles  as  drugs.  The  evidence 
offered  and  excluded  had  no  tendency  to  show 
that  the  sale  waa  within  the  protection  of  the 
statute.   Exceptions  overruled. 


(171  Haas.  100) 

WRIGHT  V.  YOUNG. 

(Supreme  Judicial  Court  of  Msssadiasetta 

Suffolk.    May  17.  1900.) 

BROKERS-COUHISajONS-SUFnClBNCT  OV 
EVIDENCB. 

Where.  In  an  action  by  a  broker  to  recover 
a  eoDimiaslon.  there  was  evideuee  on  which 
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Cbe  joty  ml^t  hsTa  fonnd  that  plaintiff  was  em- 
ployed to  find  a  person  who  vonld  make  a  cer- 
tain loan,  and  such  a  person  was  found,  and 
tbnt  the  failure  to  make  the  loan  waa  through 
the  fault  of  the  defendant,  the  canse  wob  prop- 
erty submitted  to  the  jary. 

Exceptions  from  supreme  Judicial  court, 
Saffolk  county. 

Action  by  Wallace  Wtlght  agalnat  Jaliaa 
A.  Young  to  recover  a  commission  for  Bervlcee 
as  a.  broker.  Prom  a  Judgment  In  favor  of 
plaintllf,  defendant  brings  exceptions.  Over- 
ruled. 

P.  B.  Runyan,  for  plaintiff.  Tower  &  North 
and  Brueet  O.  HUler,  for  defendant. 

KNOWLTON.  J.  This  is  an  action  of  con- 
tract to  recover  a  commission  for  services  as 
broker  rendered  by  the  plaintiff  to  the  de-. 
fendant  There  was  evidence  from  which  the 
jury  might  find  tbat  the  platotiet  was  employ- 
ed to  pnicare  for  fhe  defendant  a  customer 
who  would  lend  upon  a  note  and  certain  real 
estate  the  mm  of  $10,000.  and  that  the  plain- 
tiff fonnd  a  customer  who  was  r^ady  to  make 
audi  a  loan  as  the  an-angemeot  between  the 
plaintiff  and  the  defendant  called  for.  and  that 
the  failure  to  consummate  the  proposed  trans- 
action was  through  the  fault  or  neglect  of  the 
defendant  It  Is  unnecessary  to  consider  the 
evidence  in  detalL 

The  exception  that  there  was  no  evidence 
to  warrant  the  submission  to  the  jury  of  the 
question  whether  the  defendant  failed  to  fur- 
nish the  Information  which  was  desired  by  the 
Beacon  Trust  Company  In  considering  wheth- 
er to  make  the  loan  should  be  overruled. 
The  plaintiff  testified  that  he  and  the  defend- 
ant wen  referred  by  Mr.  Oale,  the  president 
of  the  company,  to  "Mr.  Poor,  the  attorney  of 
the  onnpany,  who  said  he  must  see  the  wiU." 
"According  to  her  statemeitt,  the  property  was 
willed  to  her."  Mr.  Poor  teetlfled,  referring  to 
the  plaintiff  and  defendant:  "They  could  not 
give  me  sufficient  Information  so  that  I 
could  say  whether  I  would  take  the  loan." 
Mr.  Gale,  the  president,  testified:  "I  assured 
her.  If  her  statements  were  true,  we  would 
loan."  There  was  evidence  that  the  trust 
company  required  her  personal  note,  and  that 
she  refused  to  give  It  and  that  she  did  not 
take  measnree  to  obtain  the  loan,  which  was 
ready  for  b^.  Etxceptions  overruled. 


(ITS  turn.  110) 

DTTRGIN  et  at.  v.  OOLBURN  et  al. 
(Supreme  Jndidal  Court  of  Massachusetts. 
Essex.   May  17,  1900.) 

UHITBD  PARTNERSHIP— RENBWAL-^ATU- 
TORT  RBQUIREyBNTS. 
St  18S7.  c.  248.  S  8.  providefi  that  no  re- 
newal of  a  limited  partnership  shall  be  made 
unless  the  capital  contributed  by  the  special 
partners  is  eQual  In  smonnt  to.  or  more  than, 
the  aggreffate  capital  the  special  partners  ori^* 
inally  contributed.  Ucld,  that  where  the  Inter- 
est of  a  special  partner  in  an  expiring  firm  waa 
anbatantially  leas  In  value  than  her  original  con- 
trllmtfon.  owing  to  impairment  of  the  firm's 


capital  by  losses  in  bnsfaiess,  a  renewal  on  tibe 
theory  that  the  continuance  of  her  Int«rest  in 
the  firm's  assets  was  a  contribution  to  the  cap- 
ital of  the  new  firm  equal  in  amount  to  that 
originally  contributed  by  her  waa  not  a  com- 
pliance with  the  statute,  and  rendwed  all  the 
members  of  the  firm  liable  as  general  partnen. 

Action  by  one  Durgln  and  others  agahost 
Colbum,  Fuller  &  Co.  to  recover  $i59.65 
with  interest  from  May  4,  1809,  being  the 
balance  doe  upon  a  promissory  note  for  fS,- 
000  made  by  the  partnership  of  Colburn,  Ful- 
ler &  Go.  The  defendants  composed  the 
partnership,  and  claimed  tbat  it  was  a  limit- 
ed one,  formed,  renewed,  and  conducted  In 
accordance  with  the  laws  of  the  common- 
wealth, and  that  Frances  B.  Colbum  was 
a  special  partner  and  not  liable  for  said 
note.  The  court  found  for  plaintiffs,  and  re- 
ported the  case  to  the  supreme  Judicial  court 
Judgmtot  on  findings. 

Hnrlburt.  Jones  St  Cabot,  for  plalntifl. 
Johnson,  Clapp  &  Underwood,  for  defend- 
ant 

BAUKER.  J.  One  of  the  questionB  raised 
l6  decisive  of  the  caae.  Upon  the  others  we 
express  no  opinion.  When  the  partnership 
was  renewed,  no  contribution  to  its  capital 
waa  mada,  by  the  special  partner,  eccept  that 
of  continuing  in  the  firm  her  Interest  In  the 
assets  of  the  spiring  partnership.  This  In- 
terest was  then  aul»tantially  less  in  value 
than  .ber  original  contribution  of  fl00,000  to 
the  capital  of  the  expiring  firm,  owing  to  the 
Impairment  of  Its  capital  by  losses  In  Its 
business,*  and  wlthont  taking  Into  account 
the  amount  paid  out  aa  Interest  on  the  spe- 
cial capItaL  The  certificate  of  renewal  Uf  to 
the  effect  that  the  special  partner  had  con- 
tributed the  sum  of  $100,000  in  caab  to  the 
original  limited  partnership,  and  that  the 
sum  so  contributed  Is  continued  her  In 
the  partnership  as  h«r  contribution  of  capi- 
tal upon  the  renewal.  The  defendants  then 
b^eved  that  ber  Interest  in  the  partnership 
was  of  the  value  o^  $100,000,  but  the  fact 
was  otherwise,  and  the  case  contains  no 
statement  of  any  just  ground  for  this  belief. 
Ijlmlted  partnerships  are  creatures  of  the 
statutes.  The  present  case  Is  governed  by 
St  1S87,  c.  248,  i  S.  amending  Pub.  St  c.  75, 
3  7,  by  adding  a  new  provision  as  to  re- 
newals. Our  first  enactment  as  to  limited 
partnerships  (St  1835. -c^  48)  required  the 
actual  cash  payment  of  a  specific  sum,  as 
capital,  to  the  common  stock  by  the  special 
partner,  and  the  making,  acknowledgment 
recording,  and  publication  of  a  certificate 
stating,  among  other  things,  "the  amount  of 
capital  which  each  special  partner  has  con* 
tribttted  to  the  common  stock."  St  ISSS.  c 
48,  U  3-5.  Upon  every  renewal  a  certificate 
thereof  was  to  "be  made  and  acknowledged, 
recorded  and  published,"  In  the  same  manner 
provided  for  respecting  the  original  forma- 
tlon  of  the  partnership.  St  1835.  c.  48,  I 
&   The  provision  made  by  the  sectlrai  laat 
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cited  remained  sobstantlally  iinohanged  un- 
til the  enactment  of  St.  18S7,  c.  248.  i  3. 
See  Kev.  St  c.  34,  |  6;  Gen.  St.  c.  S5,  i  8: 
Pub.  St  c.  79,  I  7.  Up  to  that  time  It  had 
never  been  considered  In  a  case  Inrolylng  tbe 
obligations  of  a  special  partner  In  a  renewed 
limited  partnership,  but  had  been  mmtloned 
merely  In  lAncaster  t.  Choate,  0  Allen,  530. 
S8&  The  language  of  Pub.  St.  c.  75,  %  7. 
was  this:  "Upon  every  renewal  or  continua- 
tion of  a  limited  partnership  beyond  the 
time  originally  agreed  upon  toe  Its  termina- 
tion a  certificate  of  such  renewal  or  contin- 
uation shall  be  made,  acknowledged,  filed 
and  published  in  like  manner  as  herein  pro- 
vided for  the  certificate  of  Its  original  for- 
mation." -  The  statutes  of  Pennsylvania  and 
of  New  Tcffk  had  a  similar  provision,  to 
which  was  added  a  declaration  that  every 
such  partnership  otherwise  renewed  or  con- 
tinued should  be  deemed  a  general  partner- 
ship. Act  Pa.  March  21. 1836,  9  H;  1  Kev.  St.  N. 
Y.  p.  765,  S  11.  The  language  of  these  two 
provisions  Is  Identical,  and  is  this:  "Every  re- 
newal or  continuance  of  such  partnership  be- 
yond the  time  originally  fixed  for  Its  duration, 
shall  be  certified,  acknowledged  and  recorded, 
and  an  afildavlt  of  a  general  partner  be  made 
and  filed,  and  notice  given  In  the  manner 
herein  required  for  Its  original  formation,  and 
every  snch  partnership  which  shall  be  other- 
wise renewed  or  continued  shall  be  deemed  a 
general  partnership."  In  the  year  1885  this 
provision  had  been  held.  In  Painsylvanla,  to 
require  that,  when  a  limited  partnership 
was  renewed,  the  special  capital  must  be  un- 
impaired. Haddock  v.  Manufacturing  Corp., 
109  Pa.  St.  372,  382.  1  AtL  174.  On  the  other 
hand,  in  March.  1886,  a  special  term  of  the 
supreme  court  of  New  York,  by  a  decision 
afterwards  sustained,  ba.  ^ect,  by  the  court 
of  appeals,  had  held  that  the  tact  that  the 
special  capital  had  been  wholly  lost  at  the 
time  of  the  renewal  did  not  make  the  re- 
newal firm  a  general  partnership.  Hopes  v. 
Colgate,  17  Abb.  N.  C.  136;  Bank  v.  Colgate. 
120  N.  Y.  381.  24  N.  E.  70G,  8  L.  R.  A.  712. 
Whether  or  not  these  contradictory  construc- 
tions of  a  statute  substantially  like  our  own, 
then  contained  In  Pub.  St.  c.  Tq,  S  7,  were 
known  to  the  legislature  of  1887.  when  It 
amended  our  statute,  vre  are  not  informed. 
However  this  may  have  been,  the  amend- 
ment then  added  can  have  but  one  meaning. 
In  saying,  by  St  1887,  c.  24S.  S  3,  "No  such 
renewal  or  ctmtinuation  shall  be  made  unless 
the  capital  contributed  by  the  special  part- 
ners is  equal  in  amount  or  more  than  tiie  ag- 
gregate capital  the  special  partners  original- 
ly contributed,"  the  legislature,  by  the 
words  "equal  In  amount"  meant  equal  In 
value  as  a  resource  or  asset  of  the  partner- 
ship. This  is  the  most  natural  signification 
of  the  language  of  the  amendment,  which 
never  could  have  been  used  to  show  that  the 
original  section  was  Intended  to  allow  a  lim- 
ited partnership  to  be  renewed  with  a  spe- 
cial capital  impaired  or  lost,'  and  without  a 


fresh  contribution.  Money  originally  con- 
tributed as  capital  of  a  firm,  and  then  lost 
In  Its  business.  Is  not  thereafter  capital  of 
that  firm,  and  cannot  be  contributed  as  caj>- 
ital  of  the  renewed  firm.  If  tbe  only  con- 
tribution tiien  made  to  capital  is  the  interest 
of  the  special  partner  In  the  old  firm,  depre- 
ciated in  amount  by  a  substantia  impair^ 
meilt  due  to  losses  In  business,  it  cannot  be 
equal  in  amount  to  the  original  contribution. 
The  present  case  Is  one  In  which  the  persons 
who  made  the  certificate  of  rraewal  had 
good  ground  for  believing  that  there  had 
been  no  Impairment  of  the  original  capital, 
and  we  do  not  decide  that  If,  at  the  expira- 
tion of  a  limited  partnership,  the  partners 
believed,  with  good  reason,  that  the  whole 
capital  was  Intact  and  so  agreed  to  and 
certified  a  renewal  upon  that  basis,  the 
mere  fact  that  it  thereat^  turned  out  that 
there  had  been  an  impairment  not  then  as- 
certained or  ascertainable  would  make  the 
renewal  contrary  to  the  statute.  Here  the 
certificate  of  renewal  was  made  upon  the 
theory  that  the  continuatton  of  the  interest 
of  the  special  partiier  In  the  assets  of  the 
expiring  firm  was  a  contribution  to  the  cap- 
ital of  the  new  firm  equal  In  amount  to  that 
originally  contributed.  But  because  the  cap- 
ital had  been  substantially  lmpab%d  by  loss- 
es in  business,  and  no  fresh  capital  was 
then  contributed,  the  statute  was  not  com- 
plied with,  and  an  the  members  of  tbe  new 
firm  are  subject  to  the  liabilities  of  general 
partners.  St  1887.  c.  248, 1  ^  Judgment  for 
the  plaintiff  on  the  finding. 


fXn  Man.  US) 
GOODYEAR  SHOE  MACHINERY  CO.  v. 
BOSTON  TERMINAL  CO. 

(Supreme  Judidal  Court  of  Massachusetts. 
Suffolk,    May  17,  1900.) 

EMINENT  DOMAIN— LEASBD  PREMISES— TAK- 
ING BY  LANDLORD—TERMINABLE  LEASE— 
liBSSSE  —  DAMAGES  — BECOVGEY— LESSOR'S 
ELECTION— NOTICE  TO  LESSEE. 

1.  A  lease  provided  that  it  should  termioate, 
at  the  option  of  the  lessor,  on  the  taking  of  tbe 
premises,  m  'n'h<^e  or  In  part,  for  public  use. 
Defeodant  purchased  the  reversion,  and  then 
filed  a  location  on  the  premises  in  the  exercise 
of  the  right  of  eminent  domain,  under  St.  1^0. 
c.  616,  authorizing  it  to  purchase  or  otherwise 
take  in  fee  certain  lands,  which  included  the 
premises  In  question.  Defendant  then  notified 
the  lessee  of  the  termination  of  the  lease.  Held, 
that  the  taking  was  for  public  use,  witfaiu  the 
terms  of  the  lease,  and  the  fact  that  the  lessor 
was  the  party  condemning  it  would  not  bring  it 
within  the  lessor's  covenant  for  quiet  enjoy- 
ment. 

2.  Where  a  lease  prorides  that  it  shall  termi- 
nate, at  the  landlord  s  election,  on  the  taking  of 
the  premises  for  public  use,  a  notice  to  the  ten- 
ant that  such  taking  bad  occurred,  and  that  the 
landlord  elected  to  terminate  the  lense  in  con- 
sequence, is  a  sufficient  manifeslatioo  of  his 
eiection,  and  works  a  termination  of  the  lease. 

Appeal  from  superior  court,  Suffoll:  county. 
Action  by  the  Goodyear  Shoe  Machinery 
Company  against  the  Boston  Terminal  Corn- 
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pony.  From  a  JndgmeDt  In  favor  of  defend- 
ant, plaintiff  appeals.  Affirmed. 

Solomon  Lincoln,  B.  P.  Howe,  and  W.  A. 
Sargent^  for  appellant.  Samuel  Hoar,  and 
Woodward  Hndscm,  for  appellee. 

HOLMES,  a  J.  This  Is  a  petition  to  re- 
cover damages  for  the  taking  of  a  leasehold 
estate  by  tlie  respondent  It  comes  here  by 
appeal  from  a  Judgment  for  the  respondent 
npon  demurrer.  Shortly  stated,  the  facts  are 
as  follows:  On  January  S,  1897,  the  re^nd- 
en^  being  already  the  owner  by  purchase  of 
the  reversion  of  the  land  in  question,  filed  a 
location  under  the  authority  of  St  18M,  c. 
510,  purporting  to  take  In  fee  (by  the  right  of 
emlnmt  domain)  a  tract  of  land  Including  the 
premises.  !niree  days  later,  on  January  8th, 
it  served  a  notice  on  the  petitioner  that 
whraeas  the  lease  was  termlnahle  by  the 
lesaw  upon  such  a  taking.  It  elected  to  ter- 
minate it.  The  lease  provided  that  "In  case 
the  premises,  or  any  part  thereof,  shall  be 
taken  for  any  street  or  other  public  use,  or 
by  the  actltn  the  city  or  other  authorities, 
*  •  *  then  this  lease  and  the  term  demis- 
ed shall  tefminate  at  the  election  of  the  less- 
ors, or  those  having  tiielr  estate  in  the  prem- 
ises." 

We  are  of  <q^aIo&  that  the  Judgment  ap- 
pealed from  was  right  Of  course,  any  valid 
taking  of  the  whole  premises  would  put  an 
end  to  the  lease  (O'Brien  v.  Ball,  119  UasK 
28)»  And  thnefore  the  provision  quoted  must 
not  be  cfHiBtrued  too  literally  in  its  appUca- 
tlon  to  the  present  case.  The  object  Is  that 
which  Is  pointed  out  in  Mnnigle  v.  Olty  of 
Boston,  3  Allen,  280,  282,  and  the  meanii^  Is 
that  the  landlord  can  terminate  the  rlfi^t  of 
the  tenant  to  share  in  the  damages.  See, 
further.  Burbridge  v.  Railroad  Co.,  9  Ind.  646. 
ProbaUy.  If  the  clause  had  not  dealt  with  the 
taking  of  a  part  as  well  as  of  the  whide,  and 
had  referred  only  to  a  takbig  of  the  whole, 
It  would  have  stipulated  absolutely  that  the 
tenant's  rights  should  end  without  reaolrlng 
aa  election  by  ^  landlord.  The  election  is 
Inserted  with  reference  to  a  partial  taking. 
In  this  case  the  election  was  sufficiently  mani- 
fested by  the  notice. 

Without  Inquiring  too  curiously  whether 
tb6  talcing  affected  the  respondent's  title  oth- 
CTWise  than  by  taking  the  lease  and  ending 
any  possible  unknown  outstanding  dalms,  we 
have  no  doubt  that  It  was  a  taking  within 
both  the  letter  and  the  spirit  of  the  proviso 
In  the  lease. 

It  is  suggested  tiiat,  however  it  might  have 
been  If  the  land  bad  been  taken  by  a  third 
person,  when  the  taking  is  by  the  landlord, 
the  landlord  is  bound  by  the  covenant  for 
quiet  enjoyment  But  the  sovereign  power 
to  take  by  emtaent  domain  Is  not  an  Incum- 
bianoe,  and  the  exercise  of  the  power  Is  not 
a  breaiefa  of  any  of  the  ordinary  covenanta. 
Ems  V.  Welch,  6  Mass.  246,  250,  252;  Parks 
V.  Oty  of  Boston,  15  Pick.  398,  206.  These 


cases,  especially  the  earlier,  advert  it  is  true, 
to  the  remedy  of  the  tenant  for  such  a  tkkiiv, 
but  the  constnictlon  of  the  covenants  is  the 
same  when,  by  anoth^  term  of  the  lease,  the 
toiant  may  be  deprived  of  a  remedy,  as  is 
implied  deariy  enough  by  Chief  Justice  Pai^ 
sons  and  Chief  Justice  Shaw  in  the  cases 
dted,  and  as  has  been  stated  often  elsewhess. 
The  construction  Is  based  upon  the  motion 
Oiat  such  covenants  go  only  to  the  lessor's 
title,  and  do  not  warrant  against  those  fun- 
damental liabilities  to  action  on  the  part  of 
the  sovereign  power  which  lie  behind  all  pri- 
vate titles.  Frost  v.  Earnest  4  Whart  89, 
90;  Dobbins  v.  Brown,  12  Pa.  St  7S.  80;  Le- 
gal Tender  Cases.  12  WaU.  467,  549.  20  L. 
Ed.  28r:  Bftwle,  Gov.  (5th  Ed.)  H  129.  158. 
It  follows  that  it  cannot  matter  that  the  pa- 
son  who  sets  the  delegated  sovereign  power 
in  moUim  Is  the  landlord.  The  exercise  of 
that  power  has  not  been  covenanted  against 
See  Sip  V.  Railroad  Co.,  67  N.  T.  227.  229. 
The  same  c«iclusIon  might  be  Justified  more 
shortly  by  saying  that  as  tiie  respondent 
would  have  had  the  right  it  claims  npon  a 
taking  by  any  one  else,  the  law  wHl  keep 
the  two  characters  of  landlord  and  represen- 
tative of  the  public  powK  distinct  so  far  aa 
necessary  to  preserve  ri^ts  dependmt  upon 
its  doing  so.  Brimmer  v.  Boston,  102  Mass. 
1^  Brick  Presbyterian  Church  v.  Mayor,  etc., 
of  New  York.  6  Cow.  538. 

It  is  not  disputed  that  the  respondent  suc- 
ceeded to  the  original  lesior^s  right  to  ter* 
mlnate  the  lease. 

Judgment  tm  the  respondent  aiBrmed. 


(176  Hub.  87) 
ANDERSON  v.  ALBERTEH^AMM. 
(Supreme  Judicial  Court  of  Massacbuaetts. 
SofEoIk.   May  16.  1900.) 

EVIDENCE-HYPOTHETICAL  QUE8TI0NS-AP- 
PEAI/— EXCEPTIONS  TO  BVIDBNGE-WAIVBR. 

LA  hypothetical  qoestioD  may  be  framed  on 
the  asBomption  of  the  eziatence  of  such  facts 
and  conditions  as  the  joir  may  have  a  right  to 
find  on  the  evidence  as  it  then  Is,  or  as  there 
may  be  fair  reason  to  suppose  it  may  there- 
after appear  to  be. 

2.  Where  an  exception  to  the  ezclnslon  of  a 
question  is  not  argued  by  the  part7  excepting, 
or  included  in  the  statement  at  the  bead  of  hia 
brief  of  the  qnesttons  raised  by  the  bill  of  ex- 
ceptions, it  will  be  regarded  aa  waived. 

Exceptions  from  superior  court  Sntfolk 
county;  John  Hopkins,  Judge. 

Action  by  Ge(»rge  W.  Anderson  a^ralDSt  Ja- 
cob D.  Albertstamm  to  recover  for  profes- 
sional services  rendered.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  excepts. 
Exceptions  overruled. 

Arthur  L  Spring,  for  plaintiff.  Clarence 
W.  Rowley,  for  defendant 

HAMMOND.  J.  The  defendant  objeda  to 
the  hypothetical  qneatlona  imt  to  the  experts, 
up<Hi  the  ground  that  the  hypothesis  In  ea(di 
was  not  In  accordance  with  any  view  of  the 
facts  irhleb.  the  Jmy  could  pn^nly  take  of 
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the  STldence,  and  therefore  the  question 
should  not  have  1>eeii  allowed.  Where  ex- 
pert testimony  Is  offered  b;  way  of  answers 
to  hypothetical  questions,  much  Oiust  be  left 
to  the  discretion  of  the  presiding  Justice.  The 
Jury  are  Instructed  to  disregard  the  answers 
unless  they  find  the  (acts  as  assumed  in  the 
questions,  but,  as  It  cannot  be  known  in  ad 
vanco  what  may  be  the  ultimate  decision  of 
the  Jury  as  to  the  facts  in  dispute,  the  usual 
practice  Is  to  allow  counsel,  In  framing  a 
hypothetical  question,  to  assume  the  exlsteace 
of  such  facts  and  conditions  as  the  Jury  m&y 
have  a  right  to  find  upon  the  evidence  as  It 
then  Is,  or  as  there  may  be  fair  reason  to  sup- 
pose It  may  thereafter  appear  to  be;  and,  In 
determining  whether  a  hypothetical  question 
shall  be  allowed,  the  Judge  In  many  cases 
must  rely  to  a  great  extent  upon  the  good 
faith  of  counsel  In  their  statements  as  to  what 
they  expect  the  evidence  will  be.  We  have 
examined  the  evidence  In  this  case  as  to  the 
services  rendered  by  the  plaintiff,  and  have 
compared  It  with  the  facts  assumed  In  tiie 
hypothetical  questions  to  which  exceptions 
were  taken,  and  we  see  no  ground  for  ex- 
ception. We  think,  also,  that  It  sufficiently 
appears  that  the  question  to  Mr.  Proctor  as- 
sumed that  he  knew  what  was  stated  In  the 
bin. 

The  exception  to  the  exclusion  of  the  ques- 
tion to  the  defendant  as  to  whether  he  knew 
that  the  plalntUt,  while  acting  In  the  former 
case,  was  looking  to  him  for  pay.  is  not  ar- 
gued by  the  defendant,  nor  Is  it  Included  In 
the  statement  at  the  head  of  the  defendant's 
brief  of  the  questions  raised  by  the  bill  of 
exceptions.  We  therefore  regard  It  as  waiv- 
ed. Exceptions  overruled. 


(176  Man.  71) 

HOCHH  V.  SAWTBai. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   May  IC,  1900.) 

LANDLORD  AND  TENANT— DANGEROUS  PRBM- 
ISES— INJURY  TO  QUEST  OF  TENANT. 
The  guest  of  a  tenant  cannot  recover  C-rom 
the  landlord  for  injuries  received  by  reason  of 
the  dangerous  condition  of  the  premises,  where 
the  premises  were  in  the  same  condition  as  when 
rented,  and  the  dangerous  condition  was-  not  the 
result  of  lack  of  repair. 

Exceptions  from  sttperior  court,  Suttolk 
county;  Francis  A.  GasklU,  Judge. 

Act!(m  by  Mary  Roche  against  Mary  H. 
Sawyer  for  Injuries.  From  a  Judgment  In 
favor  of  defendant,  plaintiff  brings  exceptions. 
Blstceptlons  overruled. 

A.  D.  Hill  and  Robert  Homans,  for  plaintifT. 
P.  H.  Cooney,  L.  F,  Hyde,  and  C.  S.  Baxter, 
for  defendant 

HAMMOND,  J.  The  walk  was  In  good  re- 
pair, and  in  the  same  condition  in  which  It 
was  when  Orady  hired  bis  tenement.  If  it 
was  dangerous  at  all  to  a  person  In  the  exer- 
cise of  due  care,  the  danger  arose  out  of  Its 
original  constmctlfm*  and  not  from  lack  of 


repair.  The  danger  arising  from  the  prox- 
imity of  the  basement  entrance  was  not  con- 
cealed, but  was  apparent.  Nor  was  the 
entrance  a  trap  or  pitfaU.  Hutchinson  v.  Cnm- 
mlngs,  156  Mass.  330,  31  N.  E.  127.  Every- 
thing was  plainly  visible,  and  in  the  same  con- 
dition as  when  hired.  Grady  got  and  had  the 
benefit  of  the  tenement  he  hired,  Including  Its 
approaches;  and  had  no  right  to  Insist  on  any* 
thing  better.  His  rent  must  be  assumed  to 
have  been  gauged  In  accordance  with  the 
thing  he  hired,  and  Its  condition  at  the  time. 
The  case  Is  plainly  distinguishable  from  the 
case  where  the  landlord  has  been  guilty  of 
negligence  respecting  the  repair  of  a  common 
stairway  or  other  part  of  a  building  used  in 
common,  and  remaining  under  bis  control,  as 
In  Looney  v.  McLean.  120  Mass.  83,  and  Wil- 
cox V.  Zane,  167  Mess.  302,  45  N.  E.  923. 
and  also  from  the  cases  where  parts  of  a 
building  are  let  to  separate  tenants  for  busi- 
ness purposes,  and  persons  call  upon  the  ten- 
ants upon  business  of  mutual  Interest  to  the 
caller  and  the  tenant,  as  In  Plummer  v»  Dill, 
156  Mass.  426.  31  N.  E.  128.  Neither  Grady, 
nor  any  member  of  his  family,  nor  any  of  bis 
house  servants.  If  Injured  by  a  similar  acci- 
dent could  have  maintained  such  an  action 
against  the  defendant  for  the  Injury.  Qninn 
V.  Perham,  151  Mass.  162,  23  N.  E.  736;  Moyn- 
Iban  T.  AUyn,  102  Mass.  270,  38  N.  E.  497. 
and  (^ses  therein  cited;  Freeman  t.  Hnnne- 
well,  168  Mass.  210,  30  N.  E.  1012.  The  plain- 
tifT was  ushig  the  walk  as  the  Invited  gnest 
of  Grady,  under  his  authority  and  In  the 
exercise  of  his  right  and  while  she  was  thus 
using  It  the  defendant's  duty  to  her  was  no 
greater  than  that  which  he  owed  to  Grady. 
See  Coupe  v.  Piatt.  172  Mass.  458,  52  N.  E. 
526;  Plummer  t.  Dill,  qU  supra.  Exceptiona 
^erruled. 

a76  Mass,  iti 

McLATTTHLIN  et  al.  v.  SMTTH. 

(Sopreme  Judicial  Court  of  MasBachoaetta 

Suffolk.    May  16.  1000.) 

SET-OFF  AND.  COUNTERCLAIM  —  LIQUIDATED 
SUM  —  SHIP'S  LOSSES  —  CONTRIBUTION  —  AC- 
TIONS AT  LAW  AND  IN  EQUITY— CONTINU- 
ANCE. 

1.  Where  an  action  was  brous^t  against  a 
Rhin's  hnNband  to  recover  a  liquidated  Sum,  e 
claim  for  a  share  of  losses  due  defendant  by 
plaintiffs  as  ownen  of  an  undivided  share  in  the 
ship  could  not  be  availed  of  as  a  set-off.  since 
sucn  claim  was  for  contribution,  and  conld  only 
be  enforced  by  a  bill  In  equity  against  those  lia- 
ble to  contribute. 

2.  Where  a  bill  to  enforce  contribution  and  an 
action  at  law  by  a  defendant  in  such  bill  against 
the  complainant  therein  are  pending  In  the  same 
cnurt  at  the  same  time,  the  oonrt  may,  on  tno- 
tion.  continue  such  action  until  final  decree  on 
the  bill,  and  issue  execution  or  enter  final  decree 
for  the  balance  due  after  set-off  of  the  Judgment 
and  decree. 

Exceptions  from  superior  court  Suffolk 
county. 

Action  by  Joseph  McLauthlln  and  others 
against  Sylvanus  Smith  on  an  account.  Judg- 
ment in  favor  of  plaintiffs,  and  defendant 
Irtings  exceptions.  Overruled. 


Digitized  by  Google 


Mm.) 


OABGAK  T.  VTEST  ENI)  ST.  HY.  CO. 


217 


William  H.  Baker,  for  plaintiffs.  E.  P. 
Orver  and  A.  C.  Bnrnliam,  for  defendant 

LORING,  J.  The  only  question  presented 
In  tills  case  Is  the  rlgbt  of  the  defendant,  In 
an  action  to  recoTer  from  blm  a  liquidated 
sum.  to  set  off  the  following  claim  which  he 
lias  against  the  plaintiffs:  The  defendant 
was  the  BurrlTor  of  two  partners  who  had 
acted  as  ship's  husband  of  a  bark.  The  bark 
had  been  on  several  foreign  voyages,  resnlt- 
Ing  in  a  loss  of  ^707.41.  «/s4  of  which  was 
due  from  the  plaintiffs,  as  owners  of  that 
undivided  share  In  the  vessel.  When  the  dec* 
laratioa  In  8et<«ff  was  flled.  the  bill  In  the 
case  of  Smith  v.  Bntler,  161  Mass.  87,  41  N. 
E.  60.  was  pending,  and  the  plaintiffs  In  this 
action  were  defendants  In  that  suit.  The  su- 
perior court  ruled  that  the  defendants'  claim 
against  the  platntlfls  was  not  a  matter  which 
could  be  availed  of  in  set-off.  That  ruling 
was  right.  The  claim  which  It  Is  soi^ht  to 
set  off  is  a  claim  for  contribution,  which  can 
only  be  enforced  In  a  bill  In  equity  brought 
by  the  ship's  bustiand,  In  which  those  liable 
to  contribute  are  made  parties  defwdant 
(Smith  V.  Butler,  supra),  and  therefore  can- 
not be  made  the  subject  of  a  declaration  In 
wt-off  In  an  action  at  law  broi^ht  by  ooie 
part  owner  to  collect  an  outside  debt  due 
from  the  ship's  husband.  Since  there  was  a 
bill  to  enforce  contribution  pending  In  the 
same  court,  when  the  plaintiffs  brought  their 
action  to  collect  the  debt  due  from  the  de- 
fondant,  the  defendant's  remedy  was  plain. 
He  should  have  moved  to  have  the  action  at 
law  to  recover  the  outside  debt  cMtlnned  un- 
til the  bill  In  equity  reached  a  decree,  and 
then  have  moved  to  have  the  Judgment  and 
decree  set  off  one  against  the  other,  and  ex- 
ecution issued  or  a  final  decree  entered  for 
the  balance  due  him  or  his  adversary,  as  the 
case  might  be:  The  power  of  the  court  to 
order  a  continuance  In  case  of  two  actions  at 
law.  and  to  direct  execution  to  issue  for  the 
balance  between  the  two  judgments,  bas  been 
practiced  upon  for  many  years.  Rider  v.  In- 
surance Co.,  20  Pick.  259;  Ames  v.  Bates,  110 
307-309.  See,  also.  Pub.  St.  c.  171.  SS 
25-27.  And,  on  the  same  principle,  the  su- 
perior court  could  have  set  off  the  Judg- 
ment and  decree  one  against  the  other,  and 
Issued  execution  or  entered  a  decree  for  the 
twlance.   Exceptions  overruled. 


OTi  MaM.  IW) 

OABGAN  V.  WEST  END  ST.  RT.  CO. 

(Supreme  Judicial  Court  of  Maasat^aaettB. 
Suffolk.    May  17,  1900.) 

STREET  RAILROADS-^PBRSONAL  INJURIBS. 
PIsintifF  allfffated  from  a  street  car  on  a 
■cross  walk,  after  dark,  part  of  which  walk  was 
covered  by  the  rear  of  the  street  car.  After 
leaving  the  car,  she  turned  to  cross  behind  It, 
before  it  had  stHrted  np,  and  ran  into  a  fender, 
sot  easily  visible  In  the  dark,  projecting  about 
two  feet  beyond  tbe  .car.  and  fell.  reoeiriuR  ia- 
Jwies.   Fenden  were  attadted  to  both  ends  of 

lCAnJ7BCJ{5-«0  N.B.— 10 


the  street  car,  but  iutesded  to  project  only  from 
the  front  end,  but  this  one  had  become  dlsar- 
ranRed  without  tbe  knowledge  of  defendant's 
employes.  Btid,  that  the  defendant  was  not 
negligent. 

ExceptioBB  from  superior  court,  Suffolk 
coonty. 

Action  by  Theresa  M.  Gargan  against  the 
West  End  StreeMUllway  Company  for  per- 
sonal Injuries.  Verdict  for  pkdntiff.  For 
tbe  giving  of  certain  Instructions  and  the  re- 
fusal of  others,  defendant  brings  exceptions. 
Kxceptlons  sustained. 

Gargan  &  Keating,  for  plaintiff.  M.  F; 
Dickinson.  Jr.,  and  Walter  B.  Farr,  for  dO' 

fendant 

BARKER,  J.  The  car  upon  which  the 
plaintiff  rode  from  Boston  stopped  about  op- 
posite hex  dwelling  to  allow  passengeis  to 
leave.  She  left  by  the  rear  door.  Her  house 
was  upon  the  right  as  she  passed  from  the 
door.  The  gate  npon  that  side  was  up,  and 
she  descended  from  the  platform  by  tbe  steps 
l^^adlng  to  the  1^,  so  that  when  she  reached 
the  street  her  back  was  towards  her  house. 
There  was  a  cross  walk,  about  seven  feet 
wide,  partly  occupied  by  the  rear  end  of  tbe 
car,  from  which  at  the  time  a  fender  pro- 
jected about  two  feet.  Enough  of  the  cross 
walk  was  left  unoccupied  tor  her  passage  to 
the  sidewalk  of  the  side  of  the  street  where 
her  house  waa  The  hour  was  about  6 
o'clock  of  an  evening  In  the  middle  of  De- 
cember. There  were  street  lights,  not  very 
near,  and  the  locality  was  quite  dark,  al- 
though several  witnesses  testified  that  the 
fender  was  visible  to  them.  Upon  reaching 
the  ground,  the  plaintiff  at  once  turned,  and 
began  to  walk  towards  the  other  side  of  the 
I  street  upon  the  cross  walk.  In  so  doing  she 
i  went  80  near  the  end  of  the  car  that  she 
I  struck  against  the  projecting  fender,  and 
;  fell.  She  did  not  see  the  fender,  and  did  not 
know  that  It  projected  beyond  the  end  of 
the  car.  The  fenders  of  a  street  car  are  at- 
tached to  botb  ends  of  the  car,  but  are 
usually  80  adjusted  that  they  project  only 
from  the  front  end.  This  fender  had  In 
some  way  become  so  disarranged  that  It  pro- 
jected from  the  rear  end  of  the  car  without 
the  knowledge  of  the  defendant's  servants 
who  were  In  control  of  tbe  car,  and  con- 
trary to  the  Intention  of  the  defendant.  It 
Is  admitted  that  when  tbe  plaintiff  left  the 
car  she  ceased  to  be  a  passenger  of  the  de- 
fendant See  Creamer  v.  Railway  Co.,  166 
Mass.  320,  81  N.  E.  381,  16  L.  B.  A.  400; 
Blgelow  V.  Railway  Co.,  161  Mass.  893,  895. 
37  N.  E.  367.  When  she  began  to  walk  to- 
wards her  house,  she  w&a  merely  a  traveler 
upon  the  highway.  The  respective  rlgfita 
and  duties  of  the  plaintiff  and  the  defendant 
were  not  those  of  a  passenger,  and  a  common 
carrier,  but  those  of  a  pedestrian  crossing  a 
public  street  In  which  was  a  street-railway 
track  then  occupied  by  a  street  car,  and  of  a 
street-railway  corporatlra  lawfially  using  the 
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same  stEeet  tat  Its  traffic.  From  the  time 
when  she  left  the  car  until  she  was  hnrt 
the  car  remained  stationary.  The  condition 
of  things  which  existed  at  the  time  when  she 
reached  Qib  street  and  turned  to  walk  home 
was  In  no  vraj  changed  by  the  defendant, 
uor  were  her  actions  In  the  least  controlled 
or  Influenced  by  tt  It  cannot  be  contended 
that  the  presence  of  the  car  In  the  street, 
or  ItB  stoppage  to  allow  paa^ngera  to  leave, 
was  unlawful;  nor  Is  It  claimed  that  the 
stoppage  was  too  long,  or  that  the  plaintiff 
expected  that  the  car  would  move  on  to  al- 
low her  to  cross  the  street  The  only  cause 
of  the  accident  was  the  plaintiff's  own  act 
In  walking  against  the  fender,  and  the  con- 
tention Is  that  the  presence  of  the  fender 
projecting  from  the  rear  end  of  the  car  was 
such  a  negligent  occapatlon  of  the  highway 
by  the  defendant  as  to  make  it  liable  for  the 
plalntitTs  Injury.  That  the  collision  was  the 
plaintiffs  own  act  distinguishes  the  case 
from  the  common  one  In  which  two  bodies, 
each  lawfully  present  In  s  highway,  and 
each  In  motion,  come  Into  collision.  In- 
stances in  wbich  a  traveler  (»nides  with  or 
Is  Injured  by  a  stationary  Tehlcle  or  other 
object  lawfully  placed  In  a  highway  by 
some  other  persm  or  traveler  are  not  very 
rare.  One  of  our  early  casm  declared  the 
right  of  the  owner  of  lands  abutting  on  a 
highway  to  erect  buildings  and  fences  <m  Uie 
street  line,  and  to  place  In  them  doors  and 
gates  which  wonld  swing  over  the  street 
when  opened,  to  place  temporarily  bnlldlug 
materials  and  earth  from  cellar  excavations 
within  the  street,  and  to  allow  horses  and 
carriages  to  stiind  occasionally  In  the  street 
against  or  near  a  house.  O'Llnda  v.  Loth- 
rop.  21  Pick.  292.  In  Judd'  v.  Fargo,  107 
HasB.  2B4,  a  sled  with  sap  tubs  upon  11;  left 
standing  wltfatai  the  limits  of  the  way,  and 
outside  of  the  traveled  path,  caused  the 
plaintiff's  injury  by  the  frightening  of  his 
horrie.  It  was  held  that  the  defendant  had  a 
right  to  hare  the  sled  and  tubs  remain  In 
the  highway  for  a  reasonable  time  for  the 
purpose  of  transferring  them  to  his  own 
premises,  and  that  all  that  the  law  requires 
In  such  a  case  Is  that  the  obstruction  shall 
not  be  continued  for  an  unreasonable  length 
of  time.  That  the  probability  or  improb- 
nblUt?  ot  the  presence  of  such  an  obstruc- 
tlon  wsB  considered  to  be  immaterial  to  the 
defendant's  right  so  to  leave  his  sled  and 
tubs  to  be  inferred  from  the  fact  that  In 
the  same  case  the  d^mdant  was  not  allow- 
ed to  show  that  other  persons  were  accus- 
tomed to  do  the  like;  In  other  words,  it 
seems  that  the  test  applied  to  decide  the 
question  of  the  defoidant's  liability  was  not 
whether  the  sled  and  tubs  as  left  by  him 
were  likely  to  produce  the  accident,  but 
whether  he  had  tbB  right  to  leave  them  as 
he  did.  Any  vehicle  stationary  upon  a  high- 
way over  which  travelers  are  passing  and 
repassing  may  be  an  occasion  of  Injury  to 
them  If  they  come  in  contact  with  It  in  con- 


sequence of  their  own  motions.  In  such  cases 
the  teat  of  the  liability  of  the  owner  of  the 
stationary  vehicle  to  compensate -for  his  In- 
jury the  traveler  who  walks  against  It  is 
not  the  probability  that  the  traveler  wlU 
hurt  if  he  walks  against  the  vehicle,  but  la 
whether  Its  owner  was  within  his  right  In 
having  such  a  vehicle  or  load  stationary  up- 
on the  street  In  the  present  case  the  car 
was  proiwrly  upon  the  street,  and  Its  stop- 
page was  merely  tempmrary,  and  for  a  prop- 
er purp<Me.  It  Is  not  contended  that  the  car 
remained  stationary  hmger  than  was  neces- 
sary. -  The  fenders  at  each  end  of  the  car 
were  not  like  a  cutting  Instrument,  or  an 
apparatus  so  dangerous  that  It  ought  not  t» 
be  transported  upon  a  public  way  without 
unusual  care  for  the  safety  of  travelers,  but 
were  appurtenances  of  the  car,  with  wbl^ 
the  law  required  It  to  be  equipped.  St.  1886. 
c  378.  It  is  not  contended  that  they  were 
unlawful,  or  tiiat  there  was  any  statute  or 
ordinance  which  prescribed  whetiier  the  fend- 
ers should  be  In  one  position  or  another,  or 
which  forbade  the  defendant  to  propel  In 
the  street  a  car  with  a  fenda-  projecting  be- 
yond the  end  of  the  rear  platform.  That 
fenders  do  not  usually  so  project  bears  up- 
on the  queati<Hi  of  the  plalntUTa  care  or 
negligence,  but  does  not  make  It  unlawful 
to  propel  In  the  street  a  car  with  a  fender 
so  projecting.  Vehicles  are  frequently  met 
with  In  the  streets  with  appurtenances  pro- 
jecting as  far  from  the  rear  end  of  the  main 
portion  of  the  vehicle  as  the  fender  projected 
In  the  present  Instance.  So  loads  of  iron  rods 
or  pipes,  lumber,  beams,  and  other  like  arti- 
cles often  project  to  much  greater  distances 
behind  the  vehicles  upon  which  they  are.  It 
to  not  unusual  to  see  two  or  three  wagons, 
one  attached  behind  the  other,  drawn 
through  the  streets  by  one  team.  Tet  a 
traveler  who  walked  into  such  an  ot»tacle 
to  his  passage,  supposing  that  If  he  avoided 
collision  with  the  body  of  the  vehicle  to 
wbich  the  team  was  attached,  the  way 
would  be  clear,  would  collide  with  an  obsta- 
cle which  was  rightfully  in  place,  and  could 
not  recover  for  his  Injury.  Nor  would  it  be 
different  If  the  traveler  walked  against  such 
an  obstruction  In  tiie  nighttime,  not  seeing 
the  obstruction  on  account  of  the  darkness, 
if  the  owner  of  the  vehicle  had  complied  with 
such  requirements  as  to  lights  as  were  In 
force  at  the  place  where  the  collision  occurs 
red.  The  case  does  not  show  that  there 
were  any  such  requirements,  or  that  If  thm 
were,  they  were  not  complied  with  by  the 
defendant  We  know  of  no  requirement 
anywhere  that  a  street  car  or  other  vehicle 
used  at  night  upon  a  highway  shall  be  so 
lighted  that  every  part  of  It  shall  be  plainly 
visible  to  those  who  come  upon  It  in  the 
rear  as  well  aa  in  front.  We  think,  therefore, 
that  Irreapective  of  the  question  whether  the 
plaintiff  could  be  found  to  have  been  in  the 
exercise  of  due  care  In  walking  against  the 
fender,  a  verdict  should  have  been  entered 
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for  the  defendBnt,  because,  npon  the  undis- 
puted evidence,  the  obstacle  against  which 
the  plaintiff  walked  was  part  of  a  Teblcle 
lawfully  using  the  street  within  the  defend- 
ant's rljght.   Bxeeptlons  sustained. 


Mccarty  t.  nugbnt, 

(SnprCTe  Jndidal  Court  of  Massachasetts. 

Suffolk.    May  17,  1900.) 

TRU8TEB— COSTS— ADVERSE  CLAIMANTS— 
STATUTK-CONSTRVCTION. 

Pub.  St.  c.  183,  S  86,  provides  that,  when 
an  advene  claimant  is  admitted  as  a  party,  the 
conrt  may  award  costs  between  him  and  the 
attadiinK  creditor  and  the  supposed  trustee,  or 
any  of  them,  as  justice  and  equity  may  retjuire. 
n«d,  that  an  order  refusing  costs  to  a  trustee 
who  luuB  been  charged  will  oe  reversed,  though 
adverse  claimants  have  been  admitted  as  par- 
ties, since  it  is  not  intended  by  the  statute  that 
the  trial  court  shall  exercise  a  discretion  as  to 
the  trustee's  tight  to  costs  until  he  is  charged  or 
discharged,  but  only  as  to  the  party  who  shall 
pay  them. 

Appeal  from  municipal  court  of  city  of  Bos- 
ton. 

Action  by  Daniel  X  McCarty,  as  administra- 
tor, against  William  Nugent,  as  defendant,  and 
Joseph  F.  Willett.  as  trustee.  From  an  order 
disallowing;  costs  to  the  trustee,  he  appeals. 
Keversed. 

John  Ballantyne,  for  aiHpellaiit  Thomas  F. 
Ueehan,  tor  appellees, 

HOLMES,  G.  J.  Xhls  Is  an  action  of  con- 
tract. In  - which  the  plaintiff  baa  had  judg- 
ment, and  a  party  summoned  as  trustee  has 
been  charged.  ▲  part  of  the  order  <tf  the 
superkH  court  Is,  **No  costs  allowed  trustee  or 
adrerse  claimants."  The  trustee  appeals  to 
this  conrt  from  so  rnwih  of  the  orAer  as  allows 
him  no  costs.  AdTerae  dalmants  had  been 
admitted  as  parties,  and  the  actl«i  of  .  the  su- 
perior court  presumably  was  under  Pnb.  St. 
c.  18S,  i  Sa  But  It  Is  setUed  "that  it  was 
not  Intuided  [by  that  section]  that  a  discretion 
Bbonid  be  eserclsed  iqion  the  anestlon  of  the 
rl^t  of  the  trustee  to  recelTe  costs  nntll  be  Is 
charged  ov  discharKed.  bnt  only  in  relation  to 
the  party  Iqr  whom  his  costs  shall  be  paid." 
Horrison  t.  McDermott,  6  Allen,  122,  123. 
It  follows  that  the  trustee  Is  entitled  to  his 
costs. 

Order  disallowing  costs  to  trustee  reversed. 


(17«  Uam.  B)   

CHIOK  V.  NUTE). 
(Snprone  Judicial  Court  of  Massachusetts. 
SufFolk.  May  16,  1900.) 

CHATTBL  MORTGAQBS— VAUDITT— PRlOaiTV— 
REPLEVIN— RIGHT  OF  ACTION. 

1.  A  bill  of  sale  of  a  stock  of  goods,  fumitore, 
ind  fixtures  waa  executed  contemporaneously 
Tith  an  agreement  making  the  transaction  a 
mortgage,  but  neither  iostrument  was  recorded, 
and  possoftsion  was  not  taken  by  the  mortgagee. 
SulH^oently  the  mortgagor  made  an  asaign- 
ment  for  the  benefit  of  creditors  coveting  the 
stock  and  fixtures  in  the  same  store.  The  stock 


had  been  changed  In  the  umal  ' course  of  trade 
after  the  execution  of  the  mortgage.  Beld,  that 
the  mortgage  was  invalid  as  against  the  .  as- 
signee,  who  was  not  a  party  thereto. 

2.  An  unrecorded  bill  of  sale  and  agreement 
constituting  a  chattel  mortgage,  which  is  in- 
valid as  against  an  assignee  for  the  braefit  of 
creditors  covering  the  same  subject-matter,  will 
not  give  the  mortgagee  a  right  as  creditor  to 
maintain  replevin  against  the  assi^ee  for  the 
goods  to  avoid  the  conveyance  to  him. 

Report  from  siqwrlor  court,  Suffiolk  connty. 

Seplevln  by  Albert  B.  Chtcfc,  oecutw  of 
Harrison  Chick,  against  Charles  H.  Nute,  as- 
signee for  benefit  of  creditors  of  Matiianlel 
P.  Nutter,  to  recover  a  stock  of  goods  Included 
tn  a  blU  of  sale  by  Nutter  to  Harrison  Chick. 
The  court  found  that  no  claim  was  eatabllah- 
ed  In  plalntlfl  except  as  to  the  fixtures,  and 
that  the  other  property  shonld  be  returned  to 
defendant,  and  reported  the  case  to  the  su- 
preme court  for  determlnatloD  of  the  questi<mB 
of  law  Involved.   Judgment  for  defendant. 

A.  P..  Worthen.  for  plaintiff.  H.  L.  Baker, 
for  defendant. 

HOLMES,  C.  J.  The  bill  of  sale  Is  shown 
to  bare  been  a  mortgage  by  the  agreement 
made  as  part  of  the  same  transaction.  It  Is 
plain  that.  If  Nutter  paid  bis  note,  Chick  was 
not  to  keep  the  goods.  The  only  goods  em- 
braced by  the  instrument  which  were  owned 
by  Nutter  at  the  time,  and  which  are  still  on 
hand,  are  the  fixtures.  The  rest  Is  after-ac- 
quired property.  The  instruments  were  not 
recorded,  and  possession  was  not  taken  by 
Chick  of  any  part  of  the  property  before  the 
assignment  to  the  defendant  and  possession 
taken  by  falm. 

The  old  notion  with  regard  to  conveyances 
or  mortgages  of  after-acquired  property  was 
that  they  were  simply  void.  Now  such  In- 
struments are  recognized  as  contracts,  which, 
on  the  acquisition  of  the  property,  may  oper- 
ate aa  conveyances  If  they  sufficiently  identify 
the  thing  conveyed,  and  If  other  necessary 
conditions  are  satisfied.  Blanchard  v.  Cooke, 
144  Mass.  207,  225,  227,  11  N.  B.  83.  The 
other  necessary  condition,  if  they  are  not  re- 
corded, is  that  possession  must  be  taken  be- 
fore other  rights  intervene.  In  this  case  we 
need  not  consider  whether  such  an  Instru- 
ment could  be  recorded  effectively  after  the 
chattels  to  which  It  applies  have  been  ac- 
quired, and  the  instniment  begins  to  (^cr- 
ate as  a  mortgage,  properly  so  called.  It  la 
settled  that  recording  at  an  earlier  date  la 
not  notice,  and  It  may  be  that  recording  at 
the  later  moment  would  be  equally  Ineffectual. 
We  express  no  opinion  npon  that.  If  it  be 
true,  then  the  only  way  In  which  the  mort- 
gagee can  make  his  mortgage  valid  aa  against 
others  than  the  mortgagor  Is  by  taking  pos- 
session. The  policy  of  tbe  law  is  not  to  be 
evaded.  In  this  case  he  nether  recorded  nor 
took  possession. 

The  defendant  ms  not  a  party  to  the  mort- 
gage. Bingham  t.  Jordan,  1  Allen,  378.  It 
follows  that  the  mortgage  was  not  valid 
against  him,  even  as  to  the  after-acquired 
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stock  of  goods,  and,  a  fortiori,  as  to  tbe  flx- 
cores. 

Of  course,  the  plaintiff  could  not  sostaln  his 
action  of  replevin  on  his  right  as  creditor  to 
arold  the  conveyance  to  the  defendant  That 
right  he  conid  assert  hy  an  attachment,  hut 
not  by  a  naked  election  to  declare  the  c<m- 
veyance  void  in  the  Interest  of  the  earlier 
conveyance  to  himself,  which  the  law  post- 
pones to  the  defendant's  title.  The  same 
principle  which  makes  the  conveyance  and 
delivery  to  the  defenduit  good  as  agaUist  the 
mwtvage  at  the  moment  when  they  were 
made  keeps  them  good  as  against  It  The 
fact  that  the  later  conveyance  would  give 
way  to  a  still  later  attachment  does  not  in- 
terfere with  its  priority  over  the  mortgage. 
Judgment  tor  defendant 


(17<  HMa.  7fi) 

HOLLBRAN  r.  CITY  OP  BOSTON. 
KELLY  V.  SAME. 
(Supreme  Judidal  Court  of  Mamcbiuetts. 
Suffolk.   May  16,  1900.) 

BMINBNT  DOMAIN  — PARK  GOMHISSIONBRS — 
PARK  IMPROVEUENTS-CHANQE  IN  8UBFACB 
WATER— LIABIUTY  —  HiaHWAYS  —  IMPROVE* 
MENT  BY  CITY  —  SDRTACB  WATER  —  INJURY 
— LIABIUTY. 

1.  Under  St.  1875,  c.  186,  »  3,  5,  authorizing 

Krk  commissioners  to  tatce  ucd  in  fee.  and  to 
prove  the  same,  and  giTing  a  remedy  to  all 
perilous  who  sustain  damages  thereby  or  from 
any  other  acta  of  the  commissioners,  where,  in 
improving  a  park,  changes  were  made  in  the 
flow  of  the  snrface  water,  whereby  tbe  plain- 
tiffs'  land  was  flooded  in  rainy  seasons,  and  the 
contents  of  a  cellar  drain  from  a  house  situ- 
ated in  tbe  park  were  discharged  on  their  land, 
ao  actiou  for  tort  will  not  lie  for  the  injury  sus- 
tained. In  the  absence  of  evidence  that  the  com- 
missioners had  exceeded  tiieir  authority,  or  that 
the  drainage  from  tlie  house  affecrted  the  quan- 
tity or  quality  of  tbe  surface  water,  but  the 
remedy  Is  under,  the  statate. 

2.  Where  a  <Hty,  in  tbe  improvement  of  a  pub- 
lic highway,  constructed  two  catcb-basins,  wbidi 
were  connected  by  a  drain  pipe,  whereby  the 
surface  water  discharged  in  front  of  the  plain- 
tiffs'  premises  was  increased,  causing  injury,  an 
action  in  tort  will  not  Ue  tor  the  damage  sus- 
tained, in  the  absence  of  evidence  that  the  catdi- 
basins  and  drains  were  not  properly  construct- 
ed.   Tbe  remedy  is  under  the  statute. 

Exceptions  from  superior  court,  Suffolk 
county;  John  A.  Aiken,  Judge. 

Actions  In  tort  by  Mary  Ann  Holleran  anO 
by  Margaret  L.  Kelly  against  the  city  of  Bos- 
ton. The  two  actions  were  tried  together, 
l^^m  a  Judgment  In  favor  of  the  defendant 
plaintiffs  except.  Exceptions  overruled. 

Oeoi  B.  Sawsey  and  E.  O.  Thayer,  for 
philntlffs.  &  M.  Child  and  P.  Nichols,  for 
defoidant 

HAMMOND.  J.  The  plaintiffs  In  these  ac- 
tions of  t<nt  seek  to  ht^d  the  defendant  an- 
swerable in  damages  for  changes  In  the  flow 
of  surfoce  water,  cansed  by  certain  acts  of 
tbe  park  commissioners  and  of  the  dttCendant 
and  also  for  discharging  the  contents  of  an 
old  cellar  drain  from  the  Gleason  House  with- 
in tbe  park  limits. 


1.  As  to  the  changes  canaed  hj  the  paifc 

commissioners.  Under  St.  1876.  c  185,  |  8, 
these  cmnmissloners  are  Butborlsed  to  take 
land  in  fee  for  park  pnrposes.  and  to  lay  out 
and  Improve  the  same;  and  l»y  the  fifth  sec- 
tion a  remedy  is  given  to  all  perSMia  who 
■ostein  damages  by  the  taking  of  land,  or 
"by  other  acts"  of  the  commissioners. 
There  Is  nothing  In  the  evidrace  offered  by 
the  plalOiiffs  to  waiTant  a  finding  that  In 
making  the  changes  within  the  park  the  com- 
missioners exceeded  their  anthotlty.  It  Is, 
therefore,  too  plain  for  discnsslon  tiiat  the 
remedy  for  damages  thus  cansed  is  by  pro* 
ceedlngs  under  the  statute,  and  not  by  an 
action  of  tort  As  to  the  drainage  of  the 
houaek  It  does  not  appear  that  such  drainage 
appredaUy  affected  the  quantity  or  qualify 
of  the  water  In  the  brook.  See  Bainard  v. 
aty  of  Xewton,  154  Mass.  265,  27  M.  B.  000, 
and  cases  cited. 

2.  As  to  the  disposition  of  the  surface  wa- 
ter by  changes  within  the  limits  of  ibe  high- 
way, Tbe  drains  and  cateh-baslns  were  fw 
the  purpose  of  aiding  in  removing  the  sur- 
face water  from  the  highway,  and  there  la 
nothing  In  the  evidence  offered  tbe  plain- 
tiffs to  show  that  they  were  not  properly  con- 
structed. It  is  well  settled  In  this  onnmon- 
wealth  that  If  a  town,  hi  the  performance  of 
Its  duty  to  keep  a  highway  safe  and  conv«i- 
lent  for  travel,  diverts  the  surface  water  up- 
on the  neighboring  land,  It  la  not  answerable 
in  tort;  and  this  is  the  rale  even  where  tiie 
water  Is  gathered  mto  artlfldal  channels  be- 
fore passing  from  the  highway,  or  where  It 
Is  drained  into  a  water  course,  ^nie  r«nedy- 
Is  under  the  statute.  Flagg  v.  Qty  of  Wor> 
cester,  13  Gray,- 001;  Turner  v.  Inhabitants 
of  Dartmouth.  13  Allen,  201;  Kennlson  v. 
Beverly,  146  Mass.  467,  16  N.  E.  278.  and 
cases  cited.  We  are  of  the  opinion  that  these 
cases  are  governed  by  tbe  principles  above 
declared,  and  that  they  are  clearly  distin- 
guishable from  Emery  v.  City  of  Lowell,  104 
Mass.  13;  Bates  r.  Inbabltants  of  West- 
borough.  161  Mass.  174.  28  N.  E.  107O,  7  L.  R. 
A.  156;  Boston  Rolling  Mills  v.  City  of  Cam- 
bridge. 117  Mass.  306;  Manning  v.  aty  of 
Lowell,  130  Mass.  21;  and  other  similar  cases 
upon  n^lch  the  plaintiffs  rely.  Eiiceptiona- 
overruled. 

(m  Uasb.  6S> 
SEAVER  et  al.  v.  GBIFPINQ  et  al. 
(Supreme  Judicial  Court  of  MasaachnsettSk 
Suffolk.    May  16,  1000.) 
WILLS— CONSTRUCTION. 
A  teBtator's  will  provided  that  property 
should  be  held  in  trust  to  collect  the  income, 
and,  after  deducting  necee^ry  expenses,  pay 
over  to  hla  wife  $5,000  per  year  during  life, 
and  the  residue  in  equal  shares  to  cbildren,  nam- 
ing them:   and.  In  the  event  of  the  wife's 
death,  "the  whole  of  the  locome"  to  be  paid 
over  to  the  children  named,  share  and  snare 
alike;  and  that  "the  lawful  issue  of  a  deceased 
child  or  grandchild  shall  take  the  parent's  diare 
hj  right  of  representation,  but  to  continue  hi 
trust  until  they  have  arrived  to  the  fall  age  of 
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21  jresn,  tbe  income  darlos  minority  to  be  op- 
plied  for  their  sapport  ana  education."  After 
tbe  death  of  the  widow,  one  of  the  children  of 
tb*  testator  died,  leaving  four  chUdren  auryiv- 
iag.  Such  deceased  child  had  made  an  asBign- 
meat  in  insoiTency.  Beii,  that  the  sssigneee  in 
ioRoIvency  took  no  part  of  the  trust  (and.  bnt 
thnt  a  part  of  the  principal  of  tbe  tnut  fund, 
proportionate  to  the  share  of  tbe  income  lecdTed 
by  the  parent  during  his  lifetime,  wti  held  In 
tmst  for  his  four  children  surriviiiK  turn.  . 

Case  reserved  from  supreme  Judicial  court, 
Suffolk  connty. 

Action  by  Jacob  W.  Seaver  and  aiiotlier,'  as 
tmstees  under  the  wJU  of  George  P.  Weld, 
deceased,  against  Edvard  S.  Grifflng  and  oth- 
ers, to  construe  the  will  of  deceased  testator. 
On  reserratlon  to  the  supreme  judicial  court 

Hutchlns  &  Wheeler,  for  beneficiariea  Jo- 
seph Wfllard,  guardian  ad  litem  of  Carley 
Gould  Weld.  M.  M.  Weston  and  A.  P.  Thom, 
for  d^endants.  N.  Phillips  Dodge,  Jr..  fw 
trustees. 

L0BIN6,  J.  We  are  of  opinion  that  tfa« 
asalgnees  In  Insolrem^  of  S^nklln  Weld  are 
not  entitled  to  any  part  of  the  fond  created 
br  the  fifth  artlde  of  the  wUI  of  George  F. 
Wdd.  'TThe  general  prlnclplea  which  apply 
to  the  construction  of  a  clause  slmiLar  to  the 
one  In  question  are  well  settled.  WhUe  care 
must  be  takm  that  courts  do  not  undertake 
to  make  wills  for  testators,  and  while  their 
meaning  Is  not  to  be  ascertained  by  mere 
conjecture  aa  to  what  they  have  Intended,  ttie 
true  meaning  of  words  vised  la  to  be  arrived 
at  by  considering  them  in  their  relation  not 
only  to  the  clause  Immediately  In  question, 
bot  to  tbe  whole  will.  Their  mcne  gram- 
matical or  wdlnary  sense  Is  not  to  be  ad< 
hered  to.  If  It  would  be  r^ngnant  to  or  In- 
consistent with  the  remainder  of  the  Inatru- 
menL  Where  there  has  been  a  failure,  also. 
In  such  a  clause  to  use  the  technical  or  pos- 
Mve  language  appropriate  to  exjoxem  a  mean- 
ing which  Is  ertdent  from  the  whole  will 
taken  tt^ether,  and  where  the  language  for 
that  purpose  Is  defective,  necessary  words 
may  be  supplied,  or  words  may  be  .transposed 
to  effectuate  the  obvious  tntentJoo."  Devens, 
J.,  in  Trust  Ck>.  v.  Coffin,  162  Mass.  95.  98,  28 
N.  B.  31,  8  L.  S.  A.  741  It  is  plain  that  the 
clause,  "to  pay  over  the  residue  and  remain- 
der In  equal  shares  to  my  said  children,"  nam- 
ing them,  is  a  direction  as  to  the  payment 
of  the  balance  of  the  income  left  after  pay- 
lag  bis  widow  $5,000  a  year.  The  statement 
in  the  will  of  tbe  trust  on  which  this  prop- 
erty Is  held  begins  by  providing  that  the  prop- 
erty Is  .to  be  held  In  trust  "to  collect  the  in- 
come thereof,  and.  after  deducting  the  neces- 
sary expenses,  to  pay  over  the  balance  there- 
of as  foDows**:  to  his  wife,  $5,000  a  year, 
and  tben  comes  the  clause  In  question!  The 
next  clause  Is  a  clause  which  professes  to 
deal  with  the  Income.  It  is,  in  terms,  a  dis- 
position of  "the  whole  of  the  Income,"  and 
the  disposition  made  of  "tbe  whole  of  the  In- 
cwne"  'In  Qie  event  of  the  death  of  my  said 
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wife"  Is  that  there  shall  be  an  equal  division 
Of  It  among  his  children,  naming  them.  The 
next  clause  is  the  clause  which  gives  rise  to 
the  controvert  in  this  case,  and  It  Is  aa  fol- 
lows: "I  direct  that  the  lawful  Issue  of  a 
deceased  child  or  grandchild  shall  take  the 
parentis  share  Iqr  right  of  xcipresentatlon,  bnt 
to  continue  In  trust  ooQl  they  sball  have  ar- 
rived to  the  fuU  age  of  twenty-one  years;  the 
income  dnrtng  mlniHity  to  be  applied  for  tbelr 
snppwt  and  edtintlon."  The  children  of 
Frantdin  Weld  contoid  that  the  wnds,  "I 
direct  tiiat  the  lawful  Issue  of  a  deceased 
diild  or  grandchild  shall  take  the  parent's 
share  by  right  of  represoitatlon."  constitute 
a  gift  of  the  prindpal.  The  assignees  of 
Franklin  Weld  contend  that  this  clause  la.  In 
texma^  a  substitutional  gift  to  the  children  of 
what  was  given  to  their  paraits;  that  tiie 
words  used  mean  that,  and  (»n  mean  nofUng 
dfle.  The  chUdren  say  that  thla  ia  a  gift  to 
the  issue  ot  a  deceased  diUd  oc  grandchild 
of  such  portion  of  the  principal  as  Corre- 
sponds to  the  share  Its  ancestor  (tiie  testatw'a 
child  or  granddiUd)  had  In  ftie  income.  The 
aaslgmes  ctmteod  that  there  Is  no  gift  of  the 
prindpal  exc^  the  mibetitutlonal  gift  con- 
tained In  the  next  danse  (which  Is  bereinr 
after  set  forth,  but  whi^  does  not  affect  tbls 
question),  and  that  tbe  parents  are  entitled  to 
the  principal  by  virtue  of  tbe  danse  dlspos- 
Ing  of  "the  whole  of  the  Income,"  under  tbe 
doctrine  of  Chase  v.  Chase.  1^  Mass.  478; 
and  furUier,  that,  since  the  principal  Is  Hius 
construed  to  be  given  to  the  parent^  and 
since  tills  is  a  snlntitutional  gift  to  Issue  of 
their  parent's  share,  It  must  be  a  gift  of  what 
their  parents  would  have  had  had  they  sur- 
vived the  testator,  under  the  rule  In  Brlggs 
V.  Shaw,  9  Allen,  516.  The  subsequent  clause 
disposing  of  the  principal  referred  to  above  is 
as  follows:  "In  the  event  of  the  death  of  the 
Issue  of  a  deceased  child  before  arriving  to 
the  full  age  of  twenty*one  years,  I  give,  de- 
vise, and  bequeath  the  principal  and  any  ac- 
cumulated interest  thereon  to  my  surviving 
children,  share  and  share  alike."  The  doc- 
trine of  Chase  v.  Chase,  on  which  the  aa- 
Blgneea  rely  in  support  of  their  contention 
that  the  gift  to  tbe  chUdren  of  "the  whole  of 
the  lnc<Hne"  carries  the  principal,  Is  that  a 
gift  of  the  use,  income,  and  improvement  of 
specified  personal  property  will  be  construed 
to  be  a  gift  of  the  principal  thereof  to  avoid 
holding  that  there  Is  a  partial  intestacy,  where 
there  Is  no  other  clause  in  the  will  which 
can  be  construed  to  be  a  gift  of  the  princi- 
pal. Tbe  rule  in  Brlggs  v.  Shaw  Is  that, 
where  a  gift  which  Is  explicitly  a  gift  of  tbe 
principal  Is  followed  by  a  gift  over  In  the 
event  of  tbe  death  of  the  first  legatee,  the 
second  gift  is  construed  to  be  a  gift  in  case 
the  first  legatee  dies  before  the  testator;  that 
is  to  say.  to  avoid  holding  that  the  first  gift 
is  cut  down  to  a  life  estate  in  tbe  teeth  of 
the  language  of  the  clause  by  which  the  first 
gift  Is  bequeathed,  the  second  gift  Is  con- 
strued to  be  a  gift  In  case  the  first  legatee 
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'dies  before  the  testator,  and  the  words  "be- 
fore the  testator"  are  read  into  the  will.  It 
la  not  fair,  In  coostrulng  Mr.  Weld'B  will,  to 
assume  that  the  clause  disposing  of  "the 
whole  of  the  income"  gives  a  fee  to  the  chil- 
dren, because  It  would  hare  done  so  had  the 
will  ended  there,  and  not  contained  the 
clause  which  the  grandchildren  of  the  testa- 
tor contend  is  a  gift  of  the  principal,  and 
then  to  apply  the  rule,  which,  to  avoid  cut- 
ting down  to  a  life  estate  a  gift  which  Is  in 
terms  a  gift  In  fee  reads  Into  a  clause,  "in 
.case  the  first  legatee  dies,"  the  words,  "be- 
fore the  testator."  The  question  on  which 
the  construction  of  this  will  depends^  when 
fairly  put,  is  this:  Taking  the  two  clauses 
together,  is  the  first  clause  to  be  construed  to 
be,  what  It  Is  In  terms,  a  gift  of  the  income, 
and  the  second  to  be  a  gift  of  the  principal, 
on  the  one  hand;  or,  on  the  other  hand,  la 
the  second  clause  to  be  construed  to  be,  what 
It  is  in  teima,  a  substitutional  gift,  and  the 
first  clause,  for  that  reason,  to  carry  the  prin- 
cipal, In  spite  of  the  fact  that  it  is  in  terms 
limited  to  "the  whole  of  the  inciHne"?  In 
short,  the  dioke  lies  between  giving  fnll  ef- 
fect to  the  words,  '*the  whole  of  the  income," 
In  the  first  clause,  on  the  one  band;  and,  on 
the  other  band,  giving  to  the  words,  "the  par- 
ent's share  by  rlgbt  ot  representation,"  In  the 
second  clause,  their  strictly  technical  mean- 
ing. We  are  of  opinion  that  full  eCFect  must 
be  given  to  the  words,  "the  whole  of  the 
Income,"  In  the  first  clause;  and  that  this 
testator  did  not  use  the  words,  "the  parent's 
share  by  right  of  representation,"  in  their 
strictly  tecbnlcal  sense  to  mean  that  the  Is- 
sue should  have  only  what  their  parents 
would  have  bad,  thereby  adopting  a  c(m- 
stnictlon  which  makes  it  necessary  to  read 
into  the  will  the  words,  "If  they  had  survived 
the  testator";  but  we  think  that  the  testa- 
tor meant,  by  using  these  words,  to  provide 
that  the  issue  should  bave  that  portion  of  the 
principal  which  Is  proportionate  to  the  share 
Its  parent  had  in  the  income.  It  Is  not  un- 
common la  ordinary  conversation  to  speak  of 
the  share  in  an  estate  of  which  A.  B.  has  the 
Income  for  his  life  as  A.  B.'s  share  In  that 
estate;  and  In  construing  this  vrlU,  which  Is 
Hot  well  drawn,  and  which  bears  on  Its  face 
the  marks  of  having  been  written  by  one  who 
had  some  familiarity  with  legal  phrases^  but 
who  had  ho  adequate  knowledge  of  tbelr  im- 
port,—as  in  Foster  r.  Smith,  156  Mass.  879, 
382,  883,  31  N.  B.  291.— we  think  that  we 
must  give  fun  effect  to  Uie  words,  "the  whole 
of  the  Income,"  rather  than  give  their  strict- 
ly technical  meaning  to  the  words,  "the  par- 
ent's share  by  right  of  representatloik."  This 
Gonduslon  Is  enforced  by  the  provision  at  the 
end  of  this  article  of  the  will,  where  the  tes- 
tator provides  that  "my  dat^btera*  share  Id 
said  income"  shall  not  be  subject  to  the  con- 
trol or  to  the  debts  ot  their  husbands.  This 
reference  to  the  Interest  given  to  his  daugh- 
ters as  a  "share  in  said  Income"  shows  that 
the  testator  supposed  that,  1^  the  previous 


provisions  of  the  same  article,  the  daughters 
had  been  given  a  share  In  the  income,  and  not 
a  share  In  the  principal,  as  the  assignees 
contend. 

There  is  another  possible  construction  of 
the  fifth  article  under  which  the  assignees 
would  take  an  interest,  and  that  Is  this:  It 
the  contention  of  the  children  of  Franklin 
Weld  is  conceded  that  the  gift  to  the  dilldren 
of  the  testator  is  a  gift  of  the  Income,  and 
If  the  contention  of  the  assignees  is  conceded 
that  the  gift  to  the  "lawful  issue  of  a  deceas- 
ed child  or  grandchild"  is  a  substitutional 
gift,  the  only  gift  over  of  the  principal  Is  that 
contained  In  the  clause,  "In  the  event  of  the 
death  of  the  Issue  of  a  deceased  child  before 
arriving  to  the  full  age  of  twenty-one  years, 
I  give,  devise,  and  t>equeath  the  principal  and 
any  accumulated  Interest  thereon  to  my  snr- 
vlvlng  children,  share  and  share  aUke."  If 
this  construction  Is  the  true  one,  the  children 
of  the  testator  had  a  life  estate;  in  case  they 
died  before  the  testator,  their  Issue  had  a 
life  estate;  In  case  a  grandchild  died  before 
attaining  Its  majority,  "the  prlnclpar  was 
bequeathed  to  the  surviving  children  of  ibe 
testator,  and  the  testator  died  intestate  as  to 
the  principal  of  the  residue  of  his  estate,  ex- 
cept so  far  as  this  gift  over  of  "the  principal" 
in  fact  takes  effect.  But  It  is  plain,  taking 
tlie  whole  will  together,  that  the  testator  In- 
t^ided  to  dispose  of  his  whole  estate,  and 
did  not  Intend  to  leave  the  principal  of  tlie 
residue  of  his  estate  i>ractlca11y  undisposed  ot. 
Under  this  construction  the  principal  of  the 
whole  residue  Is  practically  undisposed  of,  for 
it  is  disposed  of  only  In  case  one  of  his  chil- 
dren dies  before  him,  and  leaves  a  child,  who 
dies  before  coming  of  age;  and  In  that  con- 
tingency only  that  portion  of  the  residue  is 
disposed  of  the  Income  of  which  went  to  the 
support  of  that  child  during  its  minority.  It 
is  inconceivable  that  the  testator  intended  to 
dispose  of  the  principal  in  that  one  contingen- 
cy, and  not  to  make  any  disposition  of  it  if 
that  remote  contingency  did  not  occur.  This 
Is  decisive  of  the  matter.  Metcalf  v.  Pram- 
Ingham  Parish,  128  Mas?.  370;  Phelps  t. 
Phelps,  148  Mass.  570,  10  E.  452;  good  v. 
Boardman,  148  Mass.  3S0, 19  N.  B.  379.  Bat, 
apart  from  that  general  consideration,  there 
are  greater  difficulties  in  dealing  with  the 
words  used  by  the  testator  If  this  construc- 
tion Is  adopted  than  are  encountered  under 
the  construction  of  the  will  which  we  have 
adopted  as  the  true  one.  On  this  construc- 
tion no  effect  is  ^ven  to  the  following  clause 
in  the  gift  to  tbe  lawful  issue  of  a  deceased 
child  or  grandchild,  namely,  "but  to  continue 
In  trust  until  they  shall  have  arrived  to  the 
fall  age  of  twenty-one  years,  tbe  income  dur- 
ing minority  to  be  applied  for  their  support 
and  education."  If  this  gift  Is  a  substitu- 
tional gift  of  Income  to  the  issue  of  children 
who  die  before  the  testator.  It  Is  ex  t1  termini 
a  gift  of  an  Interest  which  Is  to  remain  In 
trust  during  the  several  lives  of  the  respective 
children  who  become  entitled  under  It;  and 
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ihe  clftuae  that  It  **1b  to  continue  In  trust  un- 
til they  shall  bare  anlved  to  the  full  age  of 
twenty-one  years"  la  not  only  auperfluons, 
but  is  read  out  of  the  will.  This  clause,  pro- 
Tiding  that  the  subject  of  the  gift,  whether 
principal  or  Income,  Is  not  to  rcuialn  In  trust 
after  ttie  Issue  reach  21  years,  shows  that  the 
suhject  of  that  gift  cannot  be  a  life  interest 
In  a  trust  estate;  and  the  conclusion  Is  Inevi- 
table that  the  subject  of  It  Is  the  principal, 
to  the  Income  of  which  the  child  In  question 
was  entitled  for  its  support  during  its  minori- 
ty. Ahd  again,  the  gift  over  of  principal, 
which.  <m  this  construction.  Is  the  only  gift 
over  of  principal  contained  In  the  will.  Is  not 
IntelltglUe  unless  words  are  added  to  the  will 
Umiting  it  to  that  portion  of  the  principal  to 
the  Income  of  which  the  child  so  dying  would 
bare  been  entitled;  that  Is  to  say,  reading 
Into  the  will  words  almost  similar  to  the  only 
words  which  have  to  be  read  Into  It  under 
the  construction  which  we  have  adopted. 
We  are  therefore  of  opinion  that  a  part  of  the 
principal  of  the  trust  fund  proportionate  to 
the  share  of  the  income  received  by  Franklin 
Weld  daring  his  lifetime  Is  now  held  tu  trust 
for  his  four  cbiidren,  and  should  be  divided 
Into  four  parts.  One  part  should  be  trans- 
ferred to  George  IT.  Weld,  who  has  reached 
the  age  of  21  years;  the  other  three  parts 
abould  be  set  aside,  one  for  each  of  the  other 
three  children,  and  should  be  severally  held 
In  trost  dnring  the  minority  of  each  child, 
and  transferred  to  it  upon  Its  coming  of  age. 
Decree  accordingly. 
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COMMONWEALTH  v.  ROZBN  et  al. 
(Sopreme  Judicial  Conrt  of  MassuchuBetts. 
SnCFolk.   May  17,  1900.) 

TRADB-MARK8— ADOPTION— CERTIPICATB  — 
ESSENTIALS— PROSECUTION— EVIDENCE. 

1.  In  filing  a  certificate  made  under  St  1S93, 
e.  443,  providing  thnt  any  person,  association, 
or  union  that  has  adopted  a  trade-mark  may  file 
therewith  a  certificate  specifying  the  name  or 
names  of  the  person,  associatioo,  or  union  so 
ftUng.  it  is  not  necessary  to  give  the  names  of 
Individnals  composing  a  firm.  In  order  to  consti- 
tute a  valid  trade-mark,  hnt  the  firm  name  Is 
snffid«iL 

2.  Under  St  1893,  c.  443.  regniring  a  certifi- 
cate of  the  adoption  of  a  trade-mark  of  a  per- 
son, association,  or  union  to  be  verified  by  an 
Mth  by  the  person,  association,  or  onion,  a  cer- 
tificate verified  by  one  of  the  members  of  a 
linn,  in  the  case  of  a  filing  by  the  firm,  la  auffi- 
elent. 

3.  Where  a  certificate  of  the  adoption  of  a 
trade^nark  stated  that  the  trade-mark  bad  been 
tn  nse  since  about  the  year  188S.  when  In  fact 
It  had  been  in  oae  longer.  It  was  sufficiently  defi- 
nite, within  St  1893,  c.  443,  requiring  such  cer- 
tfficate  to  set  forth  the  length  of  time  each 
trsde-mark  liad  lieen  in  oae. 

4.  In  a  prooecntion  under  St  1S9&,  c.  462,  for 
using  a  connterfdt  trade-mark,  where  defend- 
ants were  ahown  to  have  their  place  of  business 
within  the  Btate,  it  «aa  not  necessaiy  to  show 
that  the  trade  used  the  trademark  within  the 
■Utc,  to  make  eve  a  prima  fade  case. 

Exertions  from  superior  cour^  Suffolk 

oMotF:  Dantol  W.  Btmd,  Judge. 


Jacob  Rozen  and  another  were  convicted  of 
using  counterfeit  trade-marks  on  cigars,  and 
they  bring  exceptions.  Overrnled. 

J.  D.  McUnghlin,  Aast  DIst.  Atty.,  for  the 
Commonwealth.  B.  H.  Qieenliood,  for  de- 
fendaats. 

HOLMES,  C  J.  This  is  a  complaint  tm- 
der  St  1S95,  c  402,  {  4.  for  using  counterfeit 
trade-marks  upon  cigars.  The  defendants 
admitted  that  they  were  guilty,  subject  to  the' 
question  whether  there  was  a  valid  registra- 
tion of  the  trade-marks,  including  the  ques- 
tion whether  the  statate  was  constitutional, 
In  Its  application  to  this  case.  These  ques- 
tions were  raised  by  request  for  rulings,  which 
need  not  be  repeated  at  length,  and  come 
here  on  exceptions. 

The  trade-marks  were  .recorded  under  St 
189S,  c.  443.  but  It  is  not  disputed  that,  if 
properly  recorded,  the  liability  for  counter- 
felting  them  la  preserved  by  section  7  of  the 
later  act 

The  act  of  1893  provides  that  a  "person, 
association  or  union"  that  has  adopted  a 
trade-mark  as  therein  provided  (see  section  1) 
may  file  the  same  for  record,  etc.,  and  "shall 
file  therewith  a  certificate  specifying  the 
name  or  names  of  the  person,  association  or 
union  so  fillip"  the  same,  etc.  Section  4. 
The  trade-marks  in  question  were  recorded 
by  three  firms,  AUes  &  Fisher,  Breslln  & 
Campbell,  and  Henry  Tralser  &  Co.,  and  the 
certificate  In  each  case  gave  only  the  firm 
name  as  the  name  of  the  person,  etc,  so 
filing.  It  is  argued  that  partnerships  can 
come  into  this  section  only  under  the  word 
"person,"  as  "association"  and  "union"  are 
shown  by  the  context  to  mean  associations, 
like  trade  unions,  that  have  officers;  that  the 
person  who  flies  Is  the  person  who  has  adopt- 
ed the  trade-mark,  under  section  1;  and  that, 
when  those  who  have  adopted  and  filed  are 
more  than  one,  their  names  must  all  be  set 
forth,  as  recognized  by  the  words  "name  or 
names."  above  quoted. 

We  think  tiiat  this  argument  puts  Into  the 
statute  a  ^eciseness  at  specification  that  is 
not  there.  The  words  "name  or  names"  are 
satisfied  if  applied  to  the  case  of  two  or  more 
persons  who  have  no  conventional  Joint  name. 
Perhaps  other  cases  could  be  buaglned.  But 
the  policy  of  the  statute  does  not  require  all 
the  names  of  the  co-owners  of  a  ^ade-mark, 
as  Is  shown  by  Its  terms,  when  the  co-owners 
are  an  unincorporated  asioclatlon  with  offi- 
cers. There  Is  no  more  reason  for  requiring 
all  the  names  of  an  ordinary  partner^ip  to 
be  set  oat,  than  there  is  for  a  similar  require- 
ment In  the  case  of  a  larger  one.  organised 
like  the  one  referred  to  in  Phillips  Blatcb- 
ford,  137  Mass.  610.  The  recording  of  trade- 
marks by  ordinary  partnerships  Is  contem- ' 
plated  expressly  in  the  words  of  the  oath  to 
be  mentioned  In  a  moment  An  ordinary 
Ann  name  gives  more  Information  about  the 
members  who  compose  .the  partnership  thas- 
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tbe  name  of  a  lazger  nnlncorponted  assoda- 
(lon  would  c^Te.  If  tbe  words  of  the  stat- 
ute are  to  be  taken  wltb  grammatical  nicety 
upon  a  question  evldentlr  not  before  tbe 
minds  of  the  legislature,  we  may  say  that  tbe 
firm  Is  a  "person."  within  the  meaning  4^ 
tbat  word,  or  we  may  extend  tbe  word  "aa- 
sodatlon"  to  Include  associations  without  aa 
well  as  with  officersw  See  Smith  r.  Reymdds, 
10  Bbitcbf.  100,  Fed.  Gas.  Na  lS,09a 

The  statute  further  requires  the  certificate 
to  be  "accompanied  by  a  written  declaration, 
rerlfled  under  oath  by  the  person  or  some 
officer  of  the  association  or  union  by  wbtKu  It 
Is  Bled,  to  the  ^ect  that  the  party  so  flUng 
such  •  •  •  trademark  •  •  •  has  a 
right  to  the  use  of  the  same,  and  that  no 
other  person,  firm,  association,  union  or  cor- 
poration has  the  right  to  such  use,**  etc.  The 
dedaxatlons  accompanying  the  certificates  In 
question  were  veilfied  in  each  case  by  the 
oath  of  only  oue  partner,  and  thte,  again.  Is 
urged  as  a  failure  to  comply  with  the  con- 
ditions of  the  act  Evidently  the  office  of  the 
secretary  of  the  commonwealth  has  not  un- 
derstood the  act  to  be  so  predse  In  this,  any 
more  than  In  tbe  last-moitloned  require- 
ment, as  Is  apparent  from  the  practice  In  the 
three  Instances  before  us,  and  we  are  of 
opinion  tbat  Its  understanding  and  practice 
are  right  The  oath  of  one  of  the  persons  by 
whom  the  tzade-msrk  Is  filed  is.  enough,  1^ 
the  words  of  tbe  statute,  when  he  Is  an  officer 
of  an  unincorporated  association.  We  are  of 
opinion  tbat  It  equally  la  so  when  he  is  the 
membor  ot  a  firm.  Whetlier,  If  in  bad  con- 
strued tbe  statute  more  strictly,  a  failure  to 
comply  with  it  exactly  could  be  set  up  here; 
after  the  secretary  of  tbe  commonwealth  had 
issued  his  certificate,  we  have  not  consid- 
ered. See  Whittemore  Gutter,  1  GalL  429, 
433,  Fed.  Osa.  No.  17,600;  Crompton  t.  Bel- 
knap MOla,  8  Fish.  Pat.  Gas.  53fi,  641,  Fed. 
Cas.  No.  3,406;  Seymour  v.  Osborne,  11  Wsll. 
616,  640,  Ml,  ao  L.  Ed.  83;  Hoe  T.  Cottrell, 
IT  Bbitcbf.  646,  549.  1  Fed.  697. 

The  statute  further  requires  the  certUl> 
cate  to  set  forth  the  loigth  of  time.  If  any, 
during  which  the  trade-mark  has  been  In  nae. 
Two  of  the  certificates  read  *Unce  about 
1S88,"  and  one  "since  the  year  IfiSS."  The 
former  two  trsde^narka  In  fact  bave  bem  In 
nae  two  or  three  years,  and  the  latter  some 
nine  years  or  nam.  It  is  objected  tbat  the 
time  should  have  been  set  forth  teuly  and  in 
predse  form.  But  tiie  difference  ms  to  tbe 
disadvantage  of  the  applicants,  if  ot  anybody, 
and  is  no  ground  fw  invalidating  tbe  regis- 
tration. 

There  was  no  evidence  as  to  where  the  de- 
fendants intended  to  sell  their  Ctgm,  or 
wnere  tbe  firms  having  tbe  trade-marks  sold 
ttadrs,  beyond  the  fact  that  all  parties  con- 
cerned had  their  places  of  bndness  in  Bos- 
ton. It  Is  objected  that  enough  did  not  ap- 
pear to  make  tbe  act  constitutionally  ap- 
plicable to  the  defendants,  and  that  a  ver- 
dict Should  have  been  directed  Cor  them,  as 


requeated.  To  this  It  Is  a  sufltdent  answer 
that,  If  It  w<mld  be  a  defense  to  show  tbat 
goods  to  which  coonterfeit  trade-marks  bad 
been  attadied  In  this  state  were  Intended 
BCddy  for  sale  In  other  states,  the  defendants 
were  c^ed  on  to  give  some  evidence  of  the 
Intent.  The  government  made  out  at  least  a 
prima  &cle  case  by  establishing  the  facta  ad- 
mitted hem.  See  Com.  v.  Kennedy,  lOS 
SlaasL  292.  2M;  Com.  v.  Oagne.  163  Maaa. 
206.  210,  26  N.  B.  449,  10  t.  R.  A.  412:  Har- 
ris T.  GIty  of  Quincy,  171  Mass.  472.  473, 
60  N.  B.  10*2. 
Exceptions  overruled. 
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DALLINGEB  t.  BICHARDSO:?  et  at  (two 
cases). 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.   Hay  16,  190a) 

PROBATB  COURTS— JURISDICTION-CONOLU- 
BIVENSS8  OF  ASSUUPTION— BSTOP- 
PBL— BY  RECORD. 

1.  Pab.  St  c.  ISO,  I  4.  providing  tbat  the 

furisdiction  assumed  by  a  probate  court  depend- 
as  on  tbe  reBldence  of  tbe  parties  shall  not  be 
coTiaterally  attncked.  does  not  preclnde  tbe  ex- 
ecators  of  tbe  estate  ot  one  deceased  from  show* 
ing  that  his  residence  was  in  fact  other  than 
aa  found  by  such  court  for  the  purpose  of  set- 
tling tbe  estate,  on  attempt  to  fevT  an  assess- 
ment of  taxes  against  the  eatate,  based  on  the 
reaidence  determined  by  the  probate  court. 

2.  A-jodnnent  of  tbe  probate  coart  finding 
that  B  deeeaent  last  dwelt  in  a  certain  city,  for 
the  purpose  of  settling  the  estate,  constitutes 
DO  estoppel  of  record  in  favor  of  such  city  t>r  Its 
SBS^ors  and  against  an  ezccntor  of  the  dece- 
dent seeking  to  prove  reaidenoe  elsewhere. 

Report  from  superior  court  Middlesex 
county. 

Actions  by  Dalllnger  against  Rlciwrdson 
and  others,  executors  of  the  will  of  William 
A-  Richardson,  deceased,  to  recover  taxes  as- 
sessed against  the  estate.  Tbe  court  found 
for  the  defendants,  and  reported  the  cases 
for  the  determination  of  the  qnesthma  of 
law.   Judgments  on  the  findings. 

These  were  actions  to  recover  taxes  as- 
sessed in  1697  and  1898  by  the  city  of  Cam- 
bridge on  the  property  of  William  A.  Rich- 
ardson, who  died  In  Washington,  D.  O.,  Oc- 
tober, 1806,  leaving  a  will,  in  which  he  de- 
scribed himself  as  "a  citizen  and  Inhabitant 
of  Cambridge,  In  the  county  of  Middlesex, 
and  commonwealth  of  Massachusetts,  and 
having  property  in  said  county.  In  their  pe- 
tition to  the  probate  court  the  defendanta 
named  as  executors  In  tbe  will  represented 
the  deceased  as  having  "last  dwelt  In  Cam- 
bridge." The  defendanta  claim  that  the  de- 
ceased was  not  a  resldoit  of  Cambridge  at 
tbe  time  of  bis  death,  and  the  court  found 
tbat  the  deceased  was  not  an  Inhabitant  of 
Cambilctee  at  the  time  of  bis  death,  but  that 
for  many  years  prior  to  and  at  the  time  of 
his  death  bis  home  was  in  Washington,  and 
found  for  the  def«idants.  and  reported  the 
caae  to  the  supreme  Judicial  court 
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6.  A.  A.  Pevey,  for  plaintiff.  F.  M.  Wier 
«nd  W.  H.  Hoody,  for  defendants. 

HAMMOND,  J.  Upon  the  evidence  the 
court  was  justified  In  flndfn?  tliat  for  many 
years  prior  to  and  at  the  time  of  his  death 
the  only  home  of  the  testator  was  in  Wash- 
ington, and  that  '*for  many  years  prior  to 
and  np  to  the  time  of  bis  death  he  had  the 
Intention  and  purpose  of  not  retumbig  to 
Cambridge  to  lire,  but  of  always  remaining, 
living,  and  having  bis  home  In  Washington," 
and  upon  these  and  the  other  facts  found  as 
stated  to  the  report  the  ruling  that  the  "tes- 
tator was  not  an  Inhabitant  of  Cambridge  at 
the  time  of  his  death"  waa  correct,  and  the 
ruling  must  stand  as  the  law  of  the  case,  un- 
less the  proceedings  which  bare  tak«i  place 
la  the  probate  conrt  of  Middlesex  county 
conclnsiTely  show  that  for  the  purposes  of 
this  case  the  residence  of  the  testator  at 
the  time  of  bis  death  must  be  regarded  as 
in  Cambridge.  The  plaintiff  contends  that 
those  proceedings  are  thus  conclusive,  and 
that  parol  testimony  is  inadmissible  to  vary 
or  contradict  the  record.  For  the  purposes 
of  this  discussion  we  assume,  without  de- 
ciding, that  it  sufficiently  appears  by  the 
record  of  the  probate  court  that  the  court 
found  that  the  residence  of  the  testator  was 
]□  Cambridge,  and  that  Jurisdiction  was  as* 
samed  upon  that  ground.  Prior  to  Rev.  St. 
c.  83,  I  12,  where  upon  a 'petition  for  ad- 
ministration the  probate  court  had  adjudicat- 
ed upon  the  place  of  residence  of  the  deceas- 
ed, and  upon  that  adjudication  had  assumed 
Jurisdiction,  and  proceeded  to  the  settlement 
of  the  estate,  the  true  place  of  residence  wa.i 
open  to  inquiry  In  collateral  proceedings, 
eren  though  such  an  inquiry  should  result  in 
showing  that  the  adjudication  was  wrong, 
and  the  subsequent  proceedings  were  all 
void  for  want  of  Jurisdiction.  The  authori- 
ties on  this  are  reviewed  and  the  reasons  for 
the  rule  are  stated  In  Jochnmsen  v.  Bank, 
3  AUen.  87.  Rev.  St  c.  83.  I  12,  wHh  some 
unimportant  changes,  Is  now  Pub.  St  c.  1S6. 
f  4.  and  1b  as  follows:  "The  Jurisdiction  as- 
sumed In  any  case  by  the  court  so  far  as  it 
depeods  on  the  place  of  raaidence  of  a  per- 
son, shall  not  be  contested  in  any  suit  or 
proceeding,  except  In  an  appeal  In  the  orig- 
inal case,  or  when  Uie  want  of  Jurisdiction 
appears  on  the  same  record."  Doubtless  this 
provision  was  Insorted  In  the  Revised  Stat* 
tttea  In  coBsequenee  of  several  prior  decl< 
slons  of  tbte  court,  ancb  as  Cutta  v.  Has- 
Itlxis,  9  Uaas.  048,  where  the  law  as  thai 
exlstlns  seemed  sometlmea  to  wwk  hard- 
ship to  Innoerat  persons.  See  note  to  this 
■ectlon  by  tlie  commissioners  on  the  Revis- 
ed Btatntee.  Since  this  statute,  whenever 
there  appears  npra  the  record  of  the  pro- 
bate court  an  adjudication,  whether  In  ac- 
ctH^nee  with  the  truth  or  not.  as  to  the  res- 
idenee  of  a  person,  the  Jurisdiction  of  the 
**oarU  so  far  as  it  depends  upon  that  ques- 
tion, la  coDclnsively  presumed  In  any  pro* 
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ceedlng  Involving  the  validity  of  any  order 
pr  decree  of  the  court  or  of  any  proceedings 
thereunder.  In  the  case  now  before  us  that 
rule  Is  applicable  to  the  defendants.  TAey 
cannot  deny  the  validity  of  their  appoint- 
ment as  executors,  nor  that.  If  the  plaintiffs 
claim  Is  due,  they  are  answerable  for  it 
McFeely  v.  Scott  128  Mass.  16;  Derome  v. 
Vose,  140  MasBi  57S,  6  N.  B.  478;  Oummlngs 
V.  Hodgdon,.147  Mass.  21,  16  N.  E.  732.  It 
Is  to  be  noted,  however,  that  the  thing 
which  cannot  be  contested  is  the  Jurisdic- 
tion of  the  court  and  that  the  statute  does 
not  say  that  the  place  of  residence  shall  not 
be  conteated  In  any  other  proceeding.  The 
taxes  upon  which  this  suit  is  brought  were 
assessed  by  the  assessors  of  Cambridge  un- 
der Pub.  St  c.  11,  I  20,  cl.  7,  the  material 
parts  of  which  are  as  follows:  "The  per- 
sonal estates  of  deceased  persons  shall  be 
assessed  In  the  place  where  the  deceased 
last  dwelt  Before  the  appointment  of  an 
executor  or  administrator  It  shall  be  assess- 
ed In  general  terms  to  the  estate  of  the  de- 
ceased, and  the  executor  or  administrator 
subsequently  appointed  shall  be  liable  for 
the  tax  so  assessed  In  like  manner  as  though 
assessed  to  him."  The  assessment  of  taxes 
upon  deceased  persons  Is  not  the  act  of  the 
probate  court  and  the  taxes  ipay  be  assess- 
ed whether  the  court  appoints  an  executor 
or  not  If  the  tax  were  assessed  by  the 
court  as  a  part  of  the  settlement  of  the  es- 
tate, then  In  proceedings  to  enforce  It  the 
jurisdiction  of  the  court,  so  far  as  respects 
residence,  would  be  conclusively  pi-esumed. 
But  the  tax  Is  not  assessed  by  the  probate 
court  and  the  question  of  Its  validity  In- 
volves no  Inquiry  Into  the  Jurisdiction  of  the 
court.  The  adjudication  of  the  probate 
court  as  to  residence  Is  conclusive  so  far  as 
respects  Its  own  Jurisdiction,  but  no  further. 
It  cannot  be  held  to  shut  off  all  Inquiry  into 
the  question  of  residence  when  that  question 
Is  being  Investigated  by  another  tribunal.  In 
a  matter  not  Involving  the  validity  of  any 
order  or  decree  of  that  court  or  some  pro- 
ceeding thereunder.  Under  the  facts  found 
In  this  case,  the  testator  was  not  In  fact  a 
residoit  of  Cambridge  at  the  time  of  hla 
death.  The  question  whether  be  waa  such 
ft  resident  was  before  the  assessors  of  Cam- 
bridge acting  as  public  officers.  If  he  was 
snch  ft  resident  then  It  was  their  duty  to  tax 
him;  otherwise  not  That  question  was  to 
be  decided  by  them  In  tiie  first  Instance,  and 
□either  the  Jurisdiction  of  the  probate  conrt 
nor  the  validity  of  any  decree  of  the  court 
was  to  be  affected  by  their  dedsioo.  Sup- 
pose, for  instance,  that  the  testator  was  at 
the  time  ot  his  death  a  resident  of  Worcester, 
and  bis  estate  taxable  there,  could  It  be  held 
that  the  adjudication  by  the  probate  conrt 
of  Middlesex  county  that  he  was  a  resident 
of  Cambridge  was  condnsive  npon  ttae  asses- 
sors of  Worcester?  To  so  bold  would  stretch 
the  statute  far  beyond  Ita  plain  reading,  for 
It  wonld  make  the  adJndicaticHi  of  the  court 
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as  to  tbe  residence  of  Oie  person  concluslTe. 
not  only  for  the  purpose  of  Its  own  JnrladlC: 
tlon,  but  upon  any  other  tribunal  acting  In- 
dependfflitly  of  the  <»>urt.  To  confine  the  le- 
gal force  and  effect  of  the  adjudication  of 
the  probate  court  as  to  the  residence  of  the 
person  to  Its  effect  upon  its  own  Jurisdiction 
•to  settle  the  estate  is  to  beep  within  the  plain 
reading  of  the  statute,  and  Is  In  accordance 
with  the  purpose  for  which  It  was  oiacted. 
Xor  Is  there  any  estoppel  of  record.  Neither 
tbe  assessors  of  Cambridge  nor  the  plaintiff 
were  parties  to  the  proceedings  in  the  pro- 
bate court  There  Is  no  mutuality.  In- 
habitants ot  Bralntree  t.  Inhabitants  of 
Hlngham,  17  Mass.  432;  Brlgham  t.  Fayer- 
weather,  140  Mass.  411.  6  N.  B.  265.  There 
was  no  estoppel  in  pals.  There  Is  no  evi- 
dence that  the  defendants  made  whaterer 
statements  they  did  make  with  the  Intent 
that  the  city  should  rely  upon  them,  nor  that 
the  assessors  did  rely  upon  them.  Tracy 
T.  Llneoln.  146  Mass.  857, 14  N.  R  122;  Stiff 
T.  Ashton,  155  Mass.  180,  28  N.  B.  208;  Lin- 
coln T.  Gay,  164  Mass.  8S7,  42  N.  B.  95; 
Bank  T.  Rogers,  167  Mass.  816,  46  N.  B.  928. 
X6  lu  B.  A.  589;  Lumber  Go.  T.  Eldredge, 
171  Mass.  516,  51  N.  B.  9,  41  R.  A.  617. 
Upon  the  terms  of  tbe  report  there  must  be 
Ju^ment  on  tbe  finding. 


(62  Ohio  St.  526) 

BRUNDIGE  T.  VILLAGE  OF  ASHLET  et  aL 
,  (Snpreme  Coart  of  Ohio.    April  24,  1900.) 

INJUNCTION  BT  TAXPAYER— COMPENSATION 
FOR  ATTORNEY. 
In  an  action  bronght  by  a  taxpayer  nnder 
sections  1777-1779,  Rev.  St.,  where  a  Tillage  baa 
no  solicitor,  the  plaintiff  is  not  entitled  to  hare 
Included,  in  the  costs  allowed  to  him,  compensa- 
tion to  his  attorney. 
(Syllabns  by  the  Court.) 

Error  to  circuit  court,  Delaware  county. 

Suit  by  one  Bnindlge  against  the  village 
of  Ashley  and  others.  From  a  Judgment  of 
the  circuit  court  affirming  a  Judgment  of  the 
common  pleas,  plaintiff  brings  error.  Af- 
firmed. 

The  Incorporated  village  of  Ashley,  In  Delop 
ware  county,  octli^  by  Its  ofllcers,  Improved 
High  street.  In  that  village,  under  the  act 
of  January  19,  1898,  entitled  "An  act  to  au- 
thorise the  village  council  of  the  Incorpo- 
rated village  of  Ashley.  Delaware  county, 
to  Issue  bonds  for  the  purpose  of  street  Im- 
provranent."  The  stre^  having  been  Im- 
proved under  the  contract,  bonds  were  issued 
and  sold,  and  a  levy  made  upon  the  taxable 
proper^  of  the  village  to  pay  such  bonds  as 
were  about  to  mature,  as  well  as  the  inters 
est  iQxin  the  whole  Issue  of  bcmds.  There- 
upon tbe  plaintiff  ta  error,  a  taxpayer,  filed 
a  petition  on  behalf  of  himself  and  the  said 
vlUage  against  the  treasurer  of  the  county, 
the  connty  auditor,  the  vUlage.  the  mayor, 
and  the  cleric,  averring  that  said  act  was 
unconstitutional;  that  the  Issue  of  said 


bonds  and  all  of  the  proceedings  for  tbe  Im- 
provement of  said  street  were  unanthorlxed; 
that  said  village  had  Jiot  then  a  soUdtw, 
and  no  one  was  authorized  to  act  for  It  aa 
its  aolkdtor;  and  that  the  proceedings  under 
said  act  for  the  improvement  of  said  street 
were  an  abuse  of  tbe  corporate  powers  of 
said  village,— and.  prayed  that  the  levying 
and  collection  of  all  taxes  for  that  purpose 
be  enjoined,  and  for  all  relief  equitable  and 
xi^t  In  tbe  premises.  Tbe  court  <tf  common 
pleas  awarded  tbe  relief  prayed  fw,  and 
made  the  temporary  Injunction  perpetual,  bat 
added  to  the  Judgmrat  entry  the  fidlowlng: 
"And  the  court  being  of  the  opinkm  that  this 
action  Is  not  maintainable  under  sections 
1777  and  1778,  but  that  It  Is  maintainable 
under  sections  6848,  6849.  etc,  the  court  rer 
fuses,  on  appllcatlfm,  to  ^low  as  part  of  tbe 
costs  herebi  attorn^  fees  to  plalntUTs  oonn- 
sel,  and  therefore  rules  that  no  attorney  fees 
am  be  taxed  as  coats  in  the  case."  The 
plaintiff  excepted  to  the  refusal  of  the  court 
to  allow  attorney's  fees  to  be  taxed  la  the 
costs,  and  took  the  case  to  the  circuit  court 
upon  that  question.  The  drcult  court  af- 
firmed tbe  common  pleas.  Thereupon  he 
filed  his  petition  In  error  In  this  court,  seek- 
ing to  reverse  the  Judgmuits  of  tbe  lower 
courts  as  to  that  question. 

F.  M.  Marriott,  for  plaintiff  In  error.  J. 
S.  Jones  &  Sons,  for  defendants  In  error. 

PER  CURIAM..  Concedhig,  for  the  pur- 
poses of  this  case,  that  the  jKoceedlng  In  the 
court  of  common  pleas  was  imder  and  1^  vir- 
tue of  sections  1777, 1778,  Rev.  8t,  the  qnea- 
tlon  arises  as  to  whether  a  reasonable  cmu- 
pensation  to  his  attorney  diould  be  Included 
In  tbe  costs  allowed  to  tbe  plaintiff  under  sec- 
tion 1778.  when  the  municipality  bad  no  so- 
licitor to  be  first  requested  to  bring  the  ac- 
tion, as  provided  In  said  section  1778.  The 
question  must  be  answered  In  the  negative, 
for  the  reason  that  the  [oovlslon  for  Incdudlng 
such  compensaticm  for  tbe  attorney  Is  author- 
ized only  when  tbe  solldtfu:  has  been  first  re- 
quested to  bring  the  action,  and  has  refused 
to  do  so.  If  there  Is  a  solldtor,  and  no  such 
request  Is  made  upon  bim,  there  can  be  no 
compensation  for 'the  attorney  Induded  In  the 
costs  allowed  to  {dalntiff;  and  If  there  la  no 
solicitor  the  same  result  miut  follow,  because 
It  Is  the  request  and  refusal  tiiat  warrant  the 
allowance  of  such  fees.  The  fact  liiat  there 
Is  no  such  solicitor  does  not  have  the  legal 
effect  to  make  It  unnecessary  to  first  make 
such  request  ^e  plaintiff  knew  before  be 
began  his  action  that  there  was  no  solicitor, 
and  he  began  the  action  at  bis  peril.  He  won 
bis  case,  but  he  cannot  be  allowed  to  draw 
money  from  tbe  public  treasnty  to  pay  his 
counsel,  in  the  absence  ot  a  statute  expressly 
authorizing  him  to  do  so.  It  has  often  been 
held  by  this  court  that  money  cannot  be 
drawn  out  of  the  public  treasury  unless  au- 
thorized by  statute.  DeboU  t.  TruateeSi  7 
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Ohio  St -287;  AndersoD  v.  Board.  25  Ohio 
SL  13;  Stravn  t.  Commissioners,  47  Ohio  St. 
401,  20  N.  E.  635;  Clark  r.  Board,  58  Ohio 
SL  lOT,  GO  N.  B.  866;  and  section  5,  art.  10, 
of  the  constitution.  It  was  held  by  this  court 
in  the  nnrepiMrted  case  of  Kissel  t.  Village  of 
Columbus  OroTe.  68  Ohio  St  6S0,  44  N.  B. 
1140,  that  compensation  to  bis  attorney  could 
not  be  Included  when  the  costs  allowed  to  the 
iHalnttff  In  an  action  under  said  sections  1777. 
17TO,  and  1779^  where  the  Tillage  had  no  so- 
licitor. If  It  Is  desirable  that  compensatloa 
to  the  plalntiirB  attorney  should  be  Included 
in  the  costs  allowed  to  the  plalntlfr  In  cases 
where  there  Is  no  solkdtor,  the  general  as* 
semUy  should  so  provide  by  statute,  but  In 
the  absence  of  snch  provision  In  the  statute 
no  such  compensation  con  be  allowed.  Judg- 
ment affirmed. 


(6S  Oblo  St.  43S) 

STATE  ex  rel.  CALDBBWOOD  t.  MILLEB. 

(Supreme  Court  of  Ohio.    April  24,  1900.) 

CITT  CLERK— ELECTION  BY  COUNCIL-DECLA- 
RATION OF  RESULT— NECESSITY, 

1.  Where  all  of  the  members  of  a  city  conn- 
dt,  in  a  dty  of  the  second  class,  vote  to  elect  a 
tStj  clerk,  and  ooe  of  the  candidates  voted  for 
recrives  a  plurality  of  the  votes  cast,  such  can- 
didate is  duly  elected,  and  a  formal  declaration 
of  the  result  is  not  necessary  to  fix  his  riebt 
to  the  office;  and  thereafter  It  ts  not  .within  nie 
power  of  any  member  of  the  conocll  to  change 
the  result  by  changing  his  vote. 

2.  When  a  choice  has  been  made  on  snch  vote, 
It  ia  not  essential  that  the  mayor,  as  the  prelud- 
ing officer  of  the  council,  shall  declare  the  result. 
In  snch  case  the  mayor  has  no  dat;  whatever  to 
perform  as  to  the  elect  loo.  He  can  take  part 
only  in  case  of  a  tie  vote. 

(Syllabus  \ts  the  Coart.) 

Error  to  circuit  court,  Darke  county. 

Quo  warranto  by  the  state,  on  the  relation 
of  Elsworth  E.  Calderwood,  against  Elliott 
M.  Miller.  Judgment  for  defendant,  and 
[rialntta  brings  error.  Beversed. 

This  action  was  brought  by  petition  in  quo 
warranto,  filed  by  the  relator  In  the  circuit 
court  of  Darke  connty,  to  oust  the  defendant 
from  the  office  of  city  clerk  of  Greenville,— 
a  ci^  of  the  fourth  grade  of  the  second 
class,  having  a  council  composed  of  eight 
members.  The  relator  alleged  that  the  de- 
foidant  was  not  the  legally  elected  clerk  of 
said  dty,  and  that  he  has  unlawfully  usurped 
and  intruded  himself  Into  the  said  office,  to 
which  tbe  relator  claims  that  he  was  prop- 
erly elected  and  was  entitled.  The  most 
material  part  of  the  petition  is  as  follows: 
"That  on  the  ITth  day  of  April.  A.  D.  1899, 
at  the  meeting  provided  by  law  for  tbe  or- 
ganization of  the  council,  the  mayor  presid- 
ing, tbe  newly-elected  members  of  the  coun- 
cil having  propffl-ly  qualified,  and  all  the  mem- 
bers being  present  an  election  was  held  for 
tbe  office  of  clerk  of  the  said  city,  which  re- 
sulted in  the  said  Elsworth  %  Calderwood, 
relator,  receiving  four  votes;  Elliott  M.  Mil- 
ter, two  votes:  and  Harry  J.  Brenneman, 
two  votes.  Thereupon  tbe  mayor  declared 


the  relator  duly  elected  to  the  office  of  city 
clerk  of  said  city.  That  thereafter,  but  with- 
out authority  or  legal  right  as  the  relator 
avers,  the  two  members  of  said  council  who 
voted  for  said  Harry  J.  Brenneman  changed 
their  votes  to  Elliott  M.  HlUer,  and  the 
mayor  then  assumed,  illegally,  as  the  relator 
claims  and  avers,  to  cast  the  deciding  vote 
In  favor  of  said  ElUott  M.  MUler."  Tbe  de- 
fendant's answer  contains  three  defenses. 
The  defendant  In  hiit  first  defense,  denies 
that  the  relator  was  elected,  and  denies  that 
the  mayor  at  any  time  dedared  the  rdator 
elected,  to  the  crfflce  of  dty  derk  of  said 
dty.  In  the  second  defense  tbe  defendant 
says  that  the  said  dty  council  met  at  tbe 
time  stated  In  tbe  petition  for  organisation 
and  election  of  dty  drak,  all  members,  name- 
ly eight  being  present,  and  that  tbe  mayor 
of  said  city  presided  at  said  meeting;  that 
thereupon  tbe  said  dty  council  proceeded  to 
elect  a  dty  derk,  and,  the  roll  being  called, 
four  members  of  said  council  voted  for  said 
relat<nr,  Elsworth  B.  Calderwood,  and  two 
members  of  said  council  voted  for  said  Harry 
Brenneman,  and  two  members  of  said  coun- 
cil voted  for  said  BUlott  M.  Miller,  the  de- 
fendant; tiiat  thereujKin,  and  before  tbe  said 
presiding  officer,  the  mayor,  had  announced 
or  In  any  way  declared  any  result  the  two 
members  of  said  council  who  bad  cast  their 
votes  for  said  Harry  Brenneman  changed 
their  votes  from  said  Harry  Brenneman  to 
said  BUlott  Miller,  and  the  said  two  members 
of  said  cotmdl  each  cast  his  vote  fbr  said 
Elliott  Miller,  the  defendant  making  a  tie 
between  said  relator  and  defoidant  Miller, 
the  said  relator  receiving  four  votes,  and  the 
defendant  Miller  receiving  four  votes;  that 
thereupon  the  said  mayor  of  said  city  cast 
his  vote  in  favor  of  said  Elliott  Miller,  and 
publicly  declared  said  Blliott  Miller  elected 
to  the  office  of  dty  clerk  of  said  dty  of  Orem- 
vlUe  for  the  term  of  two  years;  that  thereuiH 
ou  the  said  Elliott  Miller  gave  the  bond  and 
took  the  oath  required  by  law  In  such  cases, 
and  entered  upon  the  duties  of  said  ofilce. 
and  has  been,  and  is  now,  dlschai^li^  the 
same.  The  third  defense  Is  as  follows:  "The 
said  defendant  BUlott  Miller,  for  his  third 
defense,  says  that  he  claims  tltie  to  said 
office  of  dty  clerk,  and  tbe  right  to  hold  said 
office  and  to  discharge  the  duties  and  receive 
the  emoluments  thereof,  by  virtue  of  the  ac- 
tion of  the  city  coundl  of  said  city  had  in 
the  coundl  chamber  on  April  17,  1899;  that 
the  said  city  coundl  is  composed  of  eight 
members,  and  that  a  meeting  of.  said  coun- 
cil was  held  on  the  17tb  day  of  April,  all 
members  being  present,  for  organization  and 
election  of  a  city  derk;  that  the  mayor  of 
said  dty  was  present  at  said  meeting,  and 
presided  at  the  same;  that  the  record  and 
minutes  of  sold  meeting  of  said  council,  so 
far  as  they  relate  to  tbe  election  of  said 
dty  clerk,  are  aa  follows,  namely:  *The 
mayor  then  called  for  the  vote  on  clerk, 
which  resulted  as  fdlowa:  For  E.  B.  Calder- 
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wood— Rles,  Arens.  Harto',  and  Bldenour. 
For  E.  M.  MlUer— Swartz  and  Reppeto.  For 
H.  J.  Brenneman— WeBtfall  and  Cohin. 
Calderwood,  four;  Miller,  two;  and  Brenne- 
man, two.  The  mayor  then  stated.  If  any 
member  desired  to  change  his  vote  before 
he  would  announce  his  deci^on,  they  should 
do  80,  and.  If  no  member  desired  to  change 
hla  vote,  he  would  have  to  declare  B.  E. 
Calderwood  elected  as  clerk.  Colviu  and 
Westfall  thereupon  declared  their  intentloD 
to  change  their  voteB,  and  did  ao,  by  chan- 
ging their  votes  from  that  of  Brenneman  to 
that  of  Miller;  the  vote  then  being:  Miller, 
four;  CaJderwood,  four.  The  mayor  then 
stated,  as  the  vote  was  a  tie,  he  would  cast 
the  deciding  vote  In  favor  of  E.  M.  Miller, 
and  declared  E.  M.  MiUer  ae  clerk  for  the 
term  of  two  years.'  The  said  defendant  fur- 
ther says  that  on  April  24,  1809,  said  coun- 
ell  met  in  regular  session  (being  next  suc- 
ceeding meeting,  and  all  members  being 
present),  and  transacted  certain  business,  and 
that  In  the  record  and  minutes  of  said  meet- 
ing of  the  24th  of  April,  among  other  things, 
appears  and  is  recorded  the  following:  'Mln* 
utes  of  previous  meeting  read,  and  objected 
to  by  Bldenour  and  Ries.  On  motion  of  Blde- 
nour, seconded  by  Ries,  the  following  amend- 
ment to  same  was  adopted,  to  wit:  The 
clerk  then  announced  the  vote  to  be  Calder- 
wood, four;  Miller,  two;  and  Brenneman, 
two.  Whereupon  Bles  and  Rldenour  claimed 
that  E.  E.  Calderwood  had  received  a  plural- 
ity of  the  votes,  and  waa  the  legally  elected 
clerk,  and  Mayor  Chenoweth  bad  declared 
him  so  to  be;  and  thereupon,  protests  being 
m^de.  Mayor  Chenoweth  stated,  that  he  want- 
ed it  to  be  satisfactory,  and  wanted  the  coun- 
cil to  know  what  they  were  doing,  and,  if 
any  member  wanted  to  change  bis  vote, 
he  might  do  so.  Thereupon  Colvln  and  West- 
fall,  under  the  protests  of  Rles  and  Rlde- 
nour, changed  their  votes  to  Miller,  and 
Mayor  Chenoweth  declared  a  tie  vote,  and 
stated  that  he  would  vote  in  favor  of  Miller, 
thereby  disregardhig  bis  former  action,  and 
declared  Miller  elected  clerk.  •  ♦  •  Min- 
utes were  then  approved  as  amended.'  De- 
fendant, Miller,  says  that  on  the  ISth  day 
of  April  he  took  the  oath  and  gave  the  bond 
required  by  law  In  such  cases,  and  entered 
upon  the  discharge  of  the  duties  of  said 
office,  and  has  been  and  Is  discharging  the 
same."  The  relator  demurred  to  the  second 
and  third  defenses,  and  the  demurrer  was 
overruled.  The  relator  replied  as  follows: 
"Now  comes  said  relator,  E.  E.  Calderwood, 
and,  for  his  reply  to  the  amended  answer  of 
E.  M.  Miller,  says  that  It  is  not  true  that 
said  two  members  of  said  council  changed 
their  votes  from  Harry  Brenneman  for  clerk 
to  said  E.  M.  Miller  before  the  said  presid- 
ing officer,  the  mayor,  had  announced  or  de- 
clared the  result  of  said  election  for  clerk; 
and.  contrary,  the  relator  says  that,  as  stated 
his  petition,  the  said  mayor  duly  declared 
"elator  elected  to  said  office  of  city  clerl^ 


and  thereupon,  and  against  the  protest  of 

certain  members  of  council,  said  two  mem- 
bers stated  In  said  answer  changed  their 
votes  from  Brenneman  to  said  E.  M.  Miller^ 
and  the  said  mayor,  notwithstanding  his  for- 
mer action,  without  authority  of  law,  cast 
his  vote  for  said  E.  M.  Miller,  and  illegally 
assumed  to  declare  that  the  said  E.  M.  MiUer 
was  ^ected  clerk.  Whereof  said  relator 
prays  judgment  as  claimed  and  asserted  in 
his  petition  herein."  Upon  the  trial  of  these 
issues  the  circuit  court  found  in  favor  of 
the  defendant,  and  dismissed  the  petition.  A 
motion  for  a  new  trial  by  -the  relator  was 
overruled.  The  petition  In  error  assigns,  in 
substance,  the  following  alleged  errors:  First, 
that  the  circuit  court  erred  In  overruling  the 
demurrer  to  the  second  and  third  defenses 
contained  In  the  answer;  and,  second,  that 
the  judgment  should  have  been  for  the  re- 
lator upon  the  pleadings  and  andisputed  facts. 

Allread  &  Teeqpirden  and  D.  P.  Irwin,  toe 
plaintiff  In  error.  George  W.  Mannlx,  Jr.,  B. 
V.  Hartman,  and  John  GL  Clark,  for  defend- 
ant  In  error. 

DAVIS,  J.  (after  stating  the  facts).  The 
relator's  chief  contention  is  that  upon  the  un- 
disputed facts  the  judgment  of  the  court  be- 
low should  have  been  in  his  favor.  The  un- 
disputed facts,  or  at  leaat  such  of  them  as 
are  necessary  for  our  present  purpose,  are 
that  the  council  numbered  eight  members; 
that  all  of  the  members  were  present  at  the 
meeting  on  the  17th  day  of  April.  1890;  that 
the  mayor  presided  at  that  meeting;  that 
an  election  was  then  held  for  the  office  ot  city 
clerk;  that  four  votes  were  cast  tot  the  re- 
lator, two  votes  for  the  defendant,  and  two 
votes  for  a  third  person;  and  that  the  clerk 
announced  the  result  of  the  vote.  Thereuptm, 
after  some  parley,  the  two  members  who  had 
voted  for  the  third  candidate  changed  their 
votes  to  the  defendant,  causing  a  tie,  and  the 
mayor  then  cast  his  vote  for  the  defendant, 
and  declared  him  to  be  elected.  Whether 
the  mayor  did  or  did  not  declare  the  relator 
elected  before  the  change  of  votes  is  a  dis- 
puted question,  and  not  very  material.  The 
statute  (Rev.  St  S  1676)  declares  that  the 
members  of  the  city  council  shall  elect  the 
clerk  and  other  cheers.  It  is  provided  that 
In  cities  of  the  second  class  the  mayor,  by 
virtue  of  his  office,  shall  preside  at  the  or- 
ganization of  the  council;  but  he  Is  not  a 
member  of  the  city  council,  and  it  is  not  pro- 
vided that  he  shall  participate  in  the  election, 
except  in  case  of  a  tie  vote.  That  contin- 
gency did  not  arise  in  this  case,  unless  the  two 
members  who  changed  their  votes  to  the  de- 
fendant might  lawfully  do  so  after  a  vote 
had  been  taken  and  the  result  ascertained. 
But  the  vote  having  been  cast,  and  the  result 
having  been  announced  to  the  council  by  the 
cUrk.  by  which  it  vras  apparent  that  the  re- 
lator had  received  a  plurality  of  the  votes 
cast,  the  function  ot  the  cooncu  was  diichar^ 
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led.  State  r.  Aodenon,  46  GUo  St  196^  12 
N.  E.  6SG.  The  election  was  compete.  Tbe 
AwmaUtf  of  a  dedaratlon  by  tbe  preBldlng 
officer  of  tbe  ctnindl  could  neither  add  to  nor 
detract  from  tbe  thing  which  had  already 
been  done.  The  right  of  the  relator  to  quali- 
fy- and  to  be  Inducted  Into  tbe  oflBce  waa  fixed 
eo  lostante.  The  council  was  engaged  In  the 
duty  of  electing  ofllcers,— a  duty  Imposed  on 
the  monbers  thereof,  not  on  the  body  as  a 
coundL  Tbey  were  not  engaged  In  the  de- 
UberatlTe  bntiueee  which  1b  tbe  ordinary 
work' of  the  council,  but  In  the  election  of  a 
dty  irfDcer.  Tbey  were  not  acting  under 
parliamentary  law,  but  were  caatbig  their 
Totea  and  making  tbelr  ciioSee  as  required  by 
a  spedflc  statute.  They  could  make  this 
choice  but  once.  Having  done  so,  tbey  could 
not  reconsider  It  Much  less  conld  some  of 
them,  against  the  protest  of  a  plurality,  under 
the  sumeatlons  or  invitations  of  the  presid- 
ing officer  or  sua  qionte,  change  their  votes. 
TblB  would  give  to  the  minority  the  power  of 
defeating  the  choice  of  a  idurallty  which  had 
already  been  legally  made  and  ascertained. 
See  Beg.  v.  Donoghue,  16  U.  Q  Q-  B.  454,  and 
Hopkins  T.  Swift  (Ey-.)  37  S.  W.  1S5.  The  re- 
lator was  dul^  elected  dty  clerk,  and  must 
be  Inducted  Into  the  oSBob.  Judgment  revers- 
ed, and  Judgment  of  ouster  against  defrad- 
ant 

(G2  Ohio  St.  466) 

CINCINXATI,  L.  &  N.  RT.  00.  v.  CITY  OF 

CINCINNATI  et  b1. 

(Supreme  Coart  of  Ohio.    April  24,  1900.) 

PRITATB  PROPERTY— APPROPRIATION— COM- 
PBNBATION. 

1.  Section  19.  art.  1,  of  the  constltntlon  is  a 
Umitatioii  upon  section  6,  art.  13,  as  to  the  pow- 
er of  asaesBments. 

2.  Compensation  paid  to  a  landowner  for  lands 
taken  by  appropriation  proceeding  to  open  a 
street  cannot  be  asEessed  l>ack  upon  tbe  lands 
of  tbe  owner  remainiog  after  aacb  taking.  Nei- 
ther can  the  costs  and  expenses  Incurred  in  such 
proceeding  be  so  assejised.  0.ty  of  Cleveland  v. 
Wkk,  18  Ohio  St.  308,  overruled. 

MtauhaU  and  WUlIauUt  33.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court  Hamilton  county. 

Action  by  tbe  Clndnnati,  Lebanon  &  North- 
ern Railway  Company  against  the  city  of  Cln- 
dnnati and  Daniel  W.  Brown.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
voned. 

On  tbe  lOtb  day  of  February,  1892,  tbe  Cin- 
cinnati. Lebanon  &  Northern  Railway  Com- 
pany filed  the  following  petition  In  the  court 
of  common  pleas  against  the  city  of  Cincinnati 
and  Daniel  W.  Brown,  city  auditor: 

"Ptelntlflf  says  that  It  to  a  corporation  or- 
ganized under  tbe  laws  of  Ohio,  and  Is  operat- 
ing a  railroad  between  Cincinnati  and  Leba- 
non. Id  said  state;  that  the  city  of  Cincinnati 
\a  a  municipal  corporation  of  the  first  grade  of 
the  first  class;  and  that  Daniel  W.  Brown 
is  auditor  of  said  city.  Plaintiff,  for  cause  of 
action,  oays  that  on  tbe  17tb  day  of  February, 


188^  an  ordinance  was  passed  by  tbe  common 
conndl  of  said  city  (two-thirds  of  all  the  mem- 
bers dected  to  the  board  of  ooundlmen  and 
tbe  board  of  alderiben  concurring  therein,  and 
declaring  the  same  to  be  necessary)  to  con- 
denm  property  In  said  dty  for  the  purpose  of 
extending  Fern  street  eastwardly  to  Lane 
street  a-  C(9y  of  which  ordinance  is  hereto 
attached,  marked  'Exhibit  A.'  and  is  made 
part  hereof.  Plaintiff  further  says:  That  in 
compliance  wltb  said  ordinance  the  dty  so- 
licitor of  sold  city  did  on  the  day  of 

May,  1889.  file  an  appUcatlon  on  behalf  of 
said  dty  to  assess  compensation  for  the  prop- 
erty by  said  ordinance  ordered  to  he  appro- 
priated against  this  plaintiff  and  others,  in 
case  No.  83.904  of  this  court;  tbe  pn^ierty 
desired  to  be  appro^-Iated,  belonging  to  tbia 
^alntlff,  being  described  In  said  petition,  as 
follows:  'Lot  Xo.  4.  The  right  to  cross  tbe 
tracks  of  the  Clndnnati,  Lebanon  &  Nortbeip 
Railway  at  the  place  where  the  north  and 
south  lines  of  Lincoln  avenue  produced  west 
would  cross  the  same;  the  same  being  tbe 
property  of  tbe  Clndmutl,  Lebanon  &  North- 
em  Railway  Comimny.'  That  thereafter  a 
Jury  was  duly  impaneled  and  sworn,  and 
compensation  was  awarded  to  tbe  several 
owners  ot  the  proiierty,  and  among  others  to 
this  plaintlfC  In  the  following  words  and 
figures,  to  wit:  "To  the  owner,  or  owners  of 
lot  No.  4,  the  Cincinnati.  Lebanon  &  Northern 
Railway,  for  the  right  to  cross  their  tracks. 
the  sum  of  91.*  Plahitlff  says  that  Ito  roadbed 
and  tracks,  as  then  and  novr  situated,  are 
from  twenty  to  thirty  feet  below  tbe  grades 
of  Lane  street  and  Fern  street  and  that  It 
would  be  Impracticable  to  cross  the  tracks  of 
plaintiff,  except  the  erection  of  a  bridge, 
and  that  the  omstmctlon  and  erection  of  a 
bridge  over  tlue  tracks  of  this  j^Intlff  were 
int^ded  at  the  time  of  the  passage  of  said 
ordinance.  Plaintiff  says  that  no  hnprove- 
ment  has  as  yet  been  made  or  commenced, 
and  that  said  plaintiff  has  derived  no  benefit 
to  Its  property;  that  when  the  said  improve- 
ment Is  made  the  tracks  of  this  company  can 
<mly  be  crossed  by  a  bridge;  and  that  no  part 
of  plaintiff's  premises  will  abut  upon  aald  Im- 
provement when  made,  but  on  the  contrary, 
access  from  plalntlfTs  premises  to  such  im- 
provement win  be  entirely  cut  off.  Plaintiff 
says  that  on  tbe  12th  day  of  February,  1890, 
the  board  of  public  affairs  passed  an  ordi- 
nance (N&  A310)  to  assess  a  spedal  tax  on 
real  estate  bounding  and  abutting  on  Fem 
street  extended  fmn  the  west  line  of  Spring 
street  as  plstted,  to  the  west  line  ot  Lane 
street  a  copy  of  which  ordinance  is  hereto  at- 
tached, marked  'Exhibit  B,'  and  is  made  part 
hereof.  Plaintiff  says  that  its  property  or 
roadbed,  across  which  said  right  of  way  was 
condemned  at  said  point  Is  thirty  feet  in 
width.  A  plat  of  the  survey  for  the  extension 
of  Fern  street  Is  hereto  attached,  marked 
'Exhibit  C  and  Is  made  part  hereof.  Plaintiff 
says  that  Daniel  W.  Brown,  dty  auditor.  Jn 
compliance  with  said  assessing  ordhunce.  has 
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OHBessed  and  charged  upon  the  books  in  his 
office  agalnat  this  plaintiff  and  Its  property 
for  eighty  feet  frontage  ahattlng  upon  said 
Fern  street,  notwithstanding  that  the  .prop- 
erty of  plaintiff  has  a  frontage  thereon  of 
bat  sixty  feet,  or  thirty  feet  on  either  aide, 
and  that  said  assessment,  as  charged  against 
It,  la  as  follows:  [The  amoonts  of  the  assess- 
ments per  front  foot  from  1891  to  1900,  in- 
clusive, are  omitted,  as  not  material  to  an 
understanding  of  the  caae.]  Plaintiff  says 
that  said  assessment  so  made  against  Its  said 
property  Is  Illegal  and  void:  First,  for  the 
reason  thai  said  assessment  1b  simply  to  re- 
imburse the  city  for  the  cost  of  the  property 
taken  from  these  plaintiffs,  and.  If  enforced 
against  plaintiff.  It  will  be  deprived  of  Its 
said  property  without  compensation  and  due 
process  of  law.  In  Tlolation  of  its  rights  as 
the  owner  of  said  property,  and  in  violation 
of  article  1,  |  19,  of  the  constitution  of  the 
state  of  Ohlo^  and  in  violation  of  the  four- 
teenth amendment  of  the  conatltntliHi  of  the 
United  States  of  America;  second,  because 
only  a  right  of  wf^  was  condemned  over  the 
tra^  of  plaintiff,  and  only  a  nominal  com- 
pensation was  awarded  it  tor  auch  right  of 
way;  third,  that  plaintiff  will  not  have  any 
lots  abntting  upon  said  improvement  when  the 
same  is  completed;  fourth,  because  the  assess- 
ment is  in  excess  of  25  per  cent  of  the  value 
of  its  pTOfierty,  with  the  usual  d^th  of  lots 
tn  that  vlcinl^.  FlalnUff  saya  that  It  has  not 
paid  said  assessment  levied  for  aafd  purpose, 
nor  any  part  thereof;  that  the  assessment  for 
the  year  1891  amounts  to  961.02,  together 
with  ten  per  cent  penalty  thereon;  and  that 
the  said  Daniel  W.  Brown,  city  auditw, 
threatens  to  certify  the  saJd  assessment  for 
the  year  1891,  and  the  other  said  assessments 
as  they  may  become  due,  to  the  auditor  of 
Hamilton  county,  Ohio,  to  be  placed  upon  the 
tax  duplicate  of  Hamilton  county,  Ohio,  as  a 
charge  and  lien  upon  the  property  of  plaintiff 
in  said  county,  and  unless  reetralned  by  this 
court  a  doud  win  be  placed  upon  its  title,  and 
it  will  suffer  great  and  Irreparable  loss  and 
Injury,  for  which  It  has  no  adequate  remedy 
at  law.  Wherefore  plaintiff  prays  that  the 
said  Daniel  W.  Brown,  dty  auditor,  may  be 
restrained  from  certifying  said  assessment  for 
the  year  1891  to  the  audltcnr  of  Ehimllton  coun- 
ty, Ohio,  and  upon  the  final  hearing  thereof 
the  eafd  city  of  Cincinnati  and  Daniel  ^W. 
Brown,  the  city  auditor,  or  his  successors  or 
successor,  may  be  pai>etually  enjoined  from 
the  collection  of  said  assessment  so  charged 
and  levied  against  this  plaintiff  and  Its  saJd 
property  for  said  Fern  street  Improvement 
and  for  all  other  and  further  relief  to  which 
In  law  or  equity  It  may  be  entitled." 

The  answer  Is  as  follows:  "Now  come  the 
defendants,  and  for  answer  say  that  they  ad- 
mit that  the  dtfendant  city  is  a  corporation 
organized  under  the  laws  of  Ohio,  and  is  of 
the  first  grade  and  of  the  first  class;  that 
Daniel  W.  Brown  is  auditor  of  said  city,  and 
that  the  plaintiff  is  a  corporation  under  the 


laws  of  Ohio,  and  operates  a  railroad  be- 
tween Cincinnati  and  Lebanon,  In  said  state, 
and  that  on  the  17th  of  February,  1889,  an 
ordinance  was  passed  by  the  common  coun- 
cil of  said  city,  and  that  the  board  of  Riaee- 
men  concurring  therein,  and  declaring  It 
necessary  to  condemn  property  for  the  pur- 
pose of  extending  Fern  street  eastwardly  to 
Lane  street,  and  that  under  the  said  ordi- 
nance proceedings  were  had  In  case  Mo.  83,- 
901,  common  pleas  court;  that  compensation 
was  assessed  and  paid,  and  that  the  money 
to  pay  the  said  compensation  was  raised  by 
levying  an  assessment  upon  the  abutting 
property,  as  alleged  In  the  petition,  and  that 
all  necessary  steps  were  taken  to  make  the 
said  assessment  a  cliarge  upon  the  abutting 
property;  and  that  the  plaintiff^  property 
was  assessed  In  the  amounts  and  In  the 
manner  described  and  alleged  In  the  petition. 
And  defendant  denies  each  and  evety  other 
allegation  In  plaintilFa  petttl<m  contained, 
not  herein  expressly  admitted.  Wher^ore 
defendants  pray  that  the  Injunction  aaked  tat 
may  be  denied,  and  for  all  other  relief  to 
which  In  equity  they  are  entitied." 

The  following  supplemental  petition  was 
filed  March  19, 1895:  "Now  comes  the  plain- 
tiff, and  by  leave  of  court  files  this.  Its  sup- 
plemental petition,  and  says  that  since  the 
levying  of  tiie  assessment  upon  the  property 
described  In  the  original  petition,  the  legis- 
lature of  the  state  of  Ohio  passed  an  act  on 
May  21,  ISH  whereby  It  was  provided  that 
the  county  commissioners  of  Hamilton  coun- 
ty should  levy  a  tax  for  the  purpose  of  build- 
ing a  bridge  over  the  tracks  of  this  plaintiff, 
so  as  to  connect  Fern  street  on  the  west 
with  Lane  street  and  Lincoln  avenue  on  the 
east;  that  by  reason  of  the  passage  of  said 
act  (volume  91,  p.  S2^  the  improvement  of 
Baid  property  can  only  be  made  by  the  con- 
struction of  a  bridge  over  the  premises, 
abutting  property,  and  right  of  way  con- 
demned in  the  proceedings,  as  alleged  In  the 
petition  herein.  This  plaintiff  says  that 
while  It  may  have  abutting  property  upon 
the  right  of  way,  by  reason  of  the  passage 
of  the  act  hereinbefore  mentioned  it  will 
have  no  frontage  whatever  upon  the  Im- 
provemeut  Wherefore  this  plaintiff  prays 
that  the  injunction  herein  Issued  may  be 
made  perpetuaL" 

The  court  of  common  pleaa  found  In  favor 
of  the  railway  company,  and  enjoined  the 
collection  of  the  assessment  Upon  appeal 
the  circuit  court  made  the  f(dlowlng  findlog 
of  facts,  and  rendered  the  following  Judg- 
ment: "This  cause,  coming  on  to  be  heard 
upon  the  pleadings  and  evidence,  was  argued 
by  counsel  and  submitted  to  the  court  upon 
consideration  whereof  the  court  find  the  facts 
to  be  as  follows:  In  condemning  and  appro- 
priating the  land  described  in  the  petition. 
It  was  the  Intention  of  the  city  of  Cincinnati 
to  construct  over  and  above  it  a  bridge  at 
a  considerable  distance  from  the  surface, 
and  in  accordance  with  that  plan  then  has 
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been  built  Bloce  tbe  commencement  of  this 
action  a  bridge  over  said  real  estate,  about 
twenty-two  feet  above  the  surface;  said 
bridge  having  Iron  railings  on  either  side. 
The  real  estate  of  the  plaintiff  assessed  for 
the  expense  of  said  appropriation  being  a 
strip  of  land  thirty  feet  wide  on  either  side 
of  said  bridge,  the  land  on  either  side  of  said 
strips  of  land  being  owned  by  private  par< 
ties,  and  that  the  plat  attached  to  the  peti- 
tion correctly  shows  the  property  of  the 
plaintiff  and  the  surrounding  property.  The 
court  also  Qnd  that  the  plaintiff's  said  land 
Is  used  as  part  of  Its  right  of  way  for  the 
running  of  trains.  The  court  further  find 
that  the  value  of  said  property  after  the  Im- 
proTement,  and  at  the  date  of  the  appropria- 
tion, was  twelve  dollars  per  front  foot  The 
court  further  find,  as  their  conclusions  of 
law,  that  said  property  abuts  upon  said  Inv 
prorement,  under  the  statutes  of  Ohio,  and 
is  liable  to  assessment  for  said  Improvement, 
hut  only  to  the  extent  of  twenty-five  per 
cent,  of  the  value  of  said  land  as  here  found, 
to  wit,  three  dollars  per  front  foot.  It  is 
therefore  considered  by  the  court  that  the 
defendants  be  restrained  from  endeavoring 
to  collect  said  assessment  In  excess  of  three 
dollars  per  front  foot  on  the  sixty  feet  of  the 
plaiDtlfTs  land  described  in  the  petition." 
.Vnd  thereupon  the  plaintiff,  by  its  counsel, 
excepted  to  so  much  of  the  decree  as  found 
that  the  plaintlfTs  property  was  liable  to  as- 
sessment for  any  amount  The  railway 
oompauy  filed  its  petition  in  error  In  this 
court,  seeking  to  reverse  the  judgment  of 
the  circuit  court. 

Ramsey,  Maxwell  &  Rams^.-fbr  plaintiff 
in  error.  Ellis  O.  Klnkead.  Wade  H.  Bills, 
and  H.  K.  Rogers,  for  defendant  In  error. 

BUBKET,  J.  (after  stating  the  facts.) 
While  the  petition  in  error  asks  relief  upon 
several  grounds,  we  shall  consider  only  one 
of  them,— that  which  Invokes  section  19  of 
article  1  ot  the  constitution  of  this  state. 
That  section  is  as  follows:  "Private  proper- 
ty shall  ever  be  held  inviolate,  but  subserv- 
ient to  the  public  welfare.  When  taken  In 
time  of  war  or  other  public  exigency,  Im- 
peratiTely  requiring  its  Immediate  seizure, 
or  for  the  purpose  of  making  or  repairing 
roads,  which  shall  be  open  to  the  public 
without  charge,  a  compensation  shall  be 
made  to  the  owner,  In  money,  and  In  all 
other  cases,  where  private  property  shall  be 
taken  for  public  use,  a  compmsatlon  there- 
for shall  first  be  made  la  money,  or  first  se- 
cured by  a  deposit  of  money;  and  such  com- 
pensation shall  be  assessed  by  a  jury,  without 
deduction  for  beueflts  to  any  property  of 
the  owner."  Section  0  of  article  13  of  the 
constitution  Is  as  follows:  "The  general  as- 
sembly shall  provide  for  the  organization  of 
cities,  and  Incorporated  villages,  by  general 
laws,  and  restrict  their  power  of  taxation, 
assessment  twrrowlng  money,  contracting 


debts  and  loaning  thiilr  credit  so  as  to  pre< 
v«it  the  abuse  of  such  power."  In  City  ot 
Zanesville  v.  Richards,  5  Ohio  St  589,  this 
court  held  that  section  2  of  article  12  of  the 
constitution  is  a  limitation  upon  the  power 
of  taxation  which  the  general  assembly  can 
grant  to  a  municipality  under  this  section, 
and  that  general  revenue  Is  required  to  be 
raised  by  a  uniform  levy  on  all  taxable  prop- 
erty alike,  without  exemption.  Later  deci- 
sions have  held  that  general  revenue  may 
also  be  raised  by  fees  in  certain  cases.  In 
Hill  V.  Higdon,  5  Ohio  St  24S,  and  also  In 
City  of  Cleveland  v.  Wick,  18  Ohio  St.  303, 
this  court  held  that  section  19  of  the  bill  of 
rights  and  said  section  6  of  article  13  are  In- 
dependent of  each  other,  and  that  said  sec- 
tion 19  Is  not  a  limitation  on  said*  section  6. 
Upon  the  correctness  of  that  holding  depends 
the  determination  of  this  case.  In  Hill  v. 
Higdon,  supra.  It  Is  h^d  that  the  constitu- 
tion must  be  so  construed  as  to  be  consistent 
throughout  and  It  was  concluded  that  that 
could  only  be  done  by  holding  these  two  sec- 
tlqns  Independent  of  each  other;  and  the 
same  theory  obtained  in  City  of  Cleveland  v. 
Wick,  supra.  If  they  are  independent  of 
each  other,  then  the  one  does  not  affect,  lim- 
it or  control  the  other.  If  they  are  inde- 
pendent the  guaranty  In  section  19  that 
private  property  shall  ever  be  beld  Inviolate 
may  be,  in  effect,  abrogated  and  nullified 
under  the  guise  of  an  assessment  If  they 
are  Independent  then,  after  private  property 
has  been  taken  for  public  use  and  paid  for, 
section  19  has  exhausted  itself,  and  section 
6  may  then  step  in  with  its  powers  of  as- 
sessment and  begin,  not  where  section  19 
left  off,  but  back  of  that  point,  and  may 
again  take  up  the  question  of  benefits  con- 
ferred by  the  taking  of  the  property  for 
public  use,  and  comi>el  the  owner,  from 
whom  the  property  was  taken,  to  pay  back 
Into  the  treasury  all  that  he  has  received, 
and  the  costs  and  expenses  In  addition  there- 
to. If  they  are  independent  the  power  of 
assessment  unlike  the  power  of  taxation,  is 
unlimited  and  unrestricted,  except  by  the 
will  of  the  general  assembly,  and  the  gen- 
eral assembly  need  not  look  for  benefits  up- 
on which  to  found  an  assessment  but  may 
assess  as  it  pleases,  whether  there  are  ben- 
efits or  not  It  may  supply  Its  treasury  with 
funds  with  which  to  moke  improvements  by 
assessment  upon  any  property  It  pleases,  and 
exempt  any  property  It  pleases.  A  mere 
statement  of  the  consequences  of  holding  the 
two  sections  to  be  Independent  is  sufl^cleut 
to  show  that  they  are  not  so,  and  that  sec- 
tion 19  is  a  limitation  on  said  section  6. 

But  we  are  not  without  authority  upon  this 
question.  That  the  constitutional  guaranty 
of  the  inviolability  of  private  property  is  a 
limitation  upon  the  power  of  taxation  and 
assessment  has  been  held  by  the  supreme 
court  of  the  United  States  and  by  this  court. 
The  supreme  court  of  the  United  States  so 
hold  In  construing  the  fourteenth  amend- 
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ment  to  tbe  coDstltutlon  Id  Davidson  t.  City 
of  New  Orleans.  96  U.  S.,  at  page  107,  24  L. 
Ed.  620,  and  la  the  Kentucky  Railroad  Tax 
Case,  115  U.  S.  321,  6  Sup.  CL  57,  29  L.  Ed. 
414.  And  tbia  court,  in  Chamberlain  r.  City 
of  Cleveland.  SI  Ohio  St  551.  held  that  sec- 
tion 19  of  the  bill  of  rights  la  a  Ihnitatlou 
upon  the  power  of  assessment,  and  held  that 
"if  a  stun  Is  exacted,  In  any  instance,  in  ex- 
cess of  the  valne  of  the  special  beneflts  con- 
ferred. It  Is,  as  to  such  excess.  In  that  In- 
stance, private  property  unjustly  taken  for 
public  use  without  compensation  to  the  own- 
er." In  considering  the  question  as  to  wheth- 
er the  power  of  assessment  is  unlimited  and 
in  the  sole  discretion  of  the  general  assembly, 
the  court  say:  "If  such  a  discretionary  pow- 
er is  vested  in  the  general  assembly,  it  Is 
very  clear  that  it  may  be  used  to  subvert 
section  19  of  the  bill  of  rights,  and  private 
property  will  not  be  Inviolate,  but  at  the 
mercy  of  a  discretion,  under  which  it  may  be 
taken  from  the  owner  without  compensation, 
and  be  gratuitously  given  to  the  public."  It 
is  therefore  clear  that  said  section  19  Is  a 
limitation  upon  the  power  of  assessment  in 
section  6  of  article  13  of  the  constitution. 
Being  Boch  limitation,  all  that  Is  found  In 
said  section  19  bearing  upon  the  power  of 
assessment  must  also  be  construed  as  a  lim- 
itation upon  that  power;  that  Is,  the  power  of 
assessment  in  said  section  6  must  he  so  used 
and  administered  as  not  to  conflict  with  sold 
section  19,  but  must  be  subservient  and  sub- 
ordinate thereto.  The  limitation  la  not  only 
as  to  the  amount  of  the  assessment,  which 
cannot  exceed  benefits,  but  It  is  also  as  to 
the  purpose  for  which  an  assessment  can  be 
made.  No  assessment  can  be  made  to  raise 
general  revenue,  because  that  must  be  raised 
by  taxation  under  other  provisions  of  the  con- 
stitution, as  has  often  been  held  by  this  court 
And,  as  assessments  cannot  be  made  to  raise 
general  revenue  no  assessment  can  be  made 
to  replenish  the  general  revenue  in  the  treas- 
ury, or  reimburse  the  treasury  for  general 
revenue  which  has  been  paid  out  When  pay- 
ments hare  been  made  out  of  the  general 
revenue  fond,  the  treasury  can  only  be  re- 
plenished or  reimbursed  by  taxation  or  fees, 
and  not  by  assessments.  The  two  sections 
deal  with  the  same  general  subject-matter.— 
ibat  of  taking  value  from  a  private  individual 
and  appropriating  it  to  public  use,  whether 
that  Talne  consists  of  real  estate  for  a  road- 
bed, or  money  to  pay  for  improving  a  road- 
bed; and  both  should  be  construed  together, 
as  being  in  pari  materia,  and  by  so  doing  the 
constitution  Is  consistent  throughout,  ^tbout 
any  Independoit  conflicting  aectltnu.  Said 
section  19  provides  that:  "Private  property 
shall  ever  be  held  Inviolate,  but  subservient 
to  the  public  welfare.  When  taken  •  •  • 
for  the  purpose  of  making  or  repairing  roads, 
which  shall  be  open  to  the  public  without 
charge,  a  compensation  shall  be  made  to  the 
owner  In  money  •  *  •  and  such  compen- 
sation shall  be  assessed  by  a  Jory  without 


deduction  for  benefits  to  any  property  of  the 
owner."  The  property  is  held  subservient  to 
the  public  welfare,  and  may  be  taken  for  the 
purpose  of  making  or  repairing  roads  which 
shall  be  open  to  the  public;  so  that  It  Is  only 
the  public  that  Is  granted  the  power  to  take 
private  property,  and  the  public  can  only 
take  such  property  for  public  use.  As  the 
public  takes  the  property  for  public  use,  it 
follows  that  the  public  must  pay  for  the  proi)- 
erty  which  It  takes  and  uses.  If  the  state 
takes  the  property,  the  state  must  pay  for  it; 
If  a  county  takes  the  property,  the  county 
must  pay  for  It;  if  a  township  or  school  dis- 
trict takes  the  property,  payment  must  be 
made  by  the  taker;  and,  If  a  city  takes  the 
property,  the  city  must  pay  for  It  In  all 
such  cases  the  state  or  the  subdivision  of  the 
state  which  takes  the  property  is  in  that  par- 
ticular case  the  public.  In  practice  the  com- 
pensation Is  awarded  by  a  Jury,  and  the  court 
confirms  the  verdict  and  renders  the  proper 
Judgment,  and  tberenp<Hi  payment  is  made 
out  of  Its  treasury  by  that  subdivision  of  the 
state  which  instituted  the  proceedings.  That 
subdivision  which  Institutes  the  proceedings, 
and  is  in  that  particular  case  the  public.  Is 
thus  constituted  a  taxing  district,  by  said 
section  19,  to  pay  for  the  property  which  It 
takes,  and  payment  is  made  by  that  taxing 
district  oat  of  its  treasury;  and  the  j^^erty 
cannot  be  awarded  to  It  until  it  pays  for  1^ 
or  deposits  the  money  to  secure  Its  payment 
The  money  to  pay  for  property  so  appropriat- 
ed must  be  raised  by  a  levy  upon  the  general 
tax  list,  or  by  the  sale  of  bonds  Issued  upon 
the  public  faith  and  credit;  and,  whichever 
method  may  be  adopted,' It  Invokes  the  pow- 
er of  taxation,  which  must  be  an  equal  levy 
upon  the  general  tax  list,  and  not  the  power 
of  assessment,  which  is  a  levy  upon  a  pre- 
scribed district  according  to  benefits.  It  Is 
therefore  clear  that  payment  for  property  so 
appropriated  must  be  by  taxation,  and  not  \iry 
assessment,  and  that  section  19  of  article  1 
is  in  this  regard  a  limitation  upon  the  power 
of  assessm«it  In  secticm  6  of  artide  13. 

CcHuIng  now  to  the  power  of  assessment 
particularly  in  question  in  this  case:  A  mu- 
nicipality having,  by  proceedings  In  appro- 
ptiaUon,  taken  private  property  for  street 
purpose  and  paid  for  It  out  of  Its  treasoiy, 
can  it  create  and  constitute  the  lands  of  the 
owner  left  after  the  appropriation  a  special 
taxing  district  for  the  purpose  of  reimbursing 
Its  treasury  by  assessing  back  nptm  his  said 
remaining  lands  the  fnll  amount  of  the  com- 
pensation paid  him,  together  with  all  the 
costs  |uid  expenses?  We  think  not  Section 
19  of  arU<de  1  being  a  limitation  on  tiie  pow- 
er of  assessment  In  section  6  of  article  13,  as 
beld  In  the  later  cases,  there  Is  nothing  to 
base  such  an  assessment  upon.  The  taking 
of  private  property  for  public  use  Is  an  Injury 
to  the  owner,  for  whtoh,  under  said  section 
19,  he  must  be  awarded  full  payment;  and 
when  such  a  payment  Is  made  he  has  received 
ouly  that  which  the  constitution  guarantied 
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Um,  and  be  can  be  under  no  obll^tlon  to 
the  monlcipallty  for  recelTlng  tliat  to  which 
be  bad  A  legal  and  constltntional  rlgbt  He 
parted  -wltb  as  mucb  value  as  be  received. 
The  public  Injured  blm  and  paid  for  tbe  In- 
Jurf.  and  then  to  make  the  Injury  and  pay- 
ment  a  basis  for  recovering  back  from  him 
all  be  received,  and  more,  voold  be  to  take 
Us  pnverty  for  notUng,  and  mulct  blm  in 
coats  and  expenses  besides;  and  this  would 
be  bi  direct  conflict  with  said  section  19  of 
artlde  1  of  tbe  constitution.  But  It  Is  said 
that,  after  the  omiec  has  recdved  payment 
of  bis  compensation  for  the  lands  taken  from 
him,  be  stands  on  an  equality  with  tbe  rest 
of  the  community,  nnd  may  be  assessed  tbe 
same  aa  tbey  for  any  8pe<dal  benefit  which 
accnies  to  him  by  tbe  Improvement;  that  is, 
by  tbe  taking  oC  bis  lands  for  street  pur- 
poses. This  Is  true  as  to  the  surface  im- 
provement made  after  the  street  is  opened, 
but  as  to  the  compensstlon  paid  him  for  the 
land  It  Is  not  true,  and  Is  a  taking  back  from 
him,  witbout  conslderadon.  of  that  wblch  is 
guarantied  to  blm  by  the  constitution,  and 
which  bas  been  paid  to  blm  upon  a  judg- 
ment rendered  In  his  favor  by  a  court  of  com- 
petrat  jurisdiction.  In  such  a  case  there  can 
be  no  going  back  of  tbe  judgment  rendered  in 
tlie  approiorlatlon  proceedings  to  seek  for  ben- 
eflts  conferred  by  tbe  taking  of  tbe  property. 
If  be  is  to  be  assessed  for  such  benefits,  that, 
abould  bave  been  taken  Into  consideration  in 
the  arairoprlation  pKKSeedlngs,  bo  that  tbe 
Judgment  might  be  final  as  to  tine  rli^ts  and 
llablUttes  ot  the  parties  as  to  tbe  lands  taken. 
But  it  is  answered  that  that  could  not  be 
done,  because  tbe  compensation  must  be  with- 
out deduction  for  benefits.  True,  and  it  Is 
because  the  constitution  so  guaranties,— that 
no  benefits  can  enter  into  tbe  case,  and  form 
the  basis  for  making  an  asseflnnent  against 
bbn.  To  make  an  Injury  to  bis  lands^  for 
wbldi  tbe  c(mstItntlon  guaranties  full  pay- 
ment, witbout  benefits,  the  betis  ftw  an  as- 
sessment against  his  lands  for  boieflts  con- 
tmred,  la  illogical  ana  absurd.  If  sncb  a 
IhXng  can  be  sustained  by  a  course  of  reason- 
tng  In  equity,— and  it  cannot,— -It  certainly 
cannot  be  sustained  under  our  constitution; 
and  it  Is  tbe  constitution,  and  not  equity,  by 
which  we  are  bound,  when  the  two  come  In 
confilct  There  Is  much  force  In  what  is  ssld 
by  the  circuit  court  on  this  question  in 
Rboades  v.  City  of  Toledo,  6  Ohio  Ctr.  CL 
R.  9. 

The  case  of  City  of  Qeveland  v.  Wide,  18 
Ohio  St.  808,  Is  relied  upon  to  sustain  tbe  as- 
sessing back  upon  tbe  property  of  tbe  owner 
of  tbe  compensation  paid  him  for  lands  appro- 
priated, with  the  coats  and  expenses  added. 
That  case  Is  reasoned  out  by  means  of  two 
false  premises,  which  vitiate  the  whole  ease, 
and  TeaAex  It  unsound.  The  case  is  based. 
In  tbe  first  place,  upon  tbe  premise  that  sec- 
tion 19  of  tbe  bill  of  rights  and  section  6  of 
article  13  are  entirely  Independent  of  euh 
other.  Tbat  tbla  premise  is  taHaa  and  does 


not  exist  has  since  be«i  deariy  shown  In  tbe 
well-cffiDSidered  case  of  Chamberlain  v.  City 
of  Cleveland,  34  Ohio  St  OSl.  The  case  is 
based,  In  the  second  place,  upon  the  false 
premise  that  there  can  be  no  power  of  aa- 
sessment  for  surface  improvements  of  a 
street;  unless  the  power  ol  assessment  to  pay 
for  the  land  tabeif  also  exists;  that  Is,  tbat 
tbe  power  of  assessment  to  pay  for  the  Isnd 
taken  and  the  power  of  assessment  to  pay 
for  the  cost  and  expenses  of  tbe  snrface  Im- 
provement are  one  and  tbe  same,  and  insep- 
arably connected.  That  this  Is  not  legally 
true  is  shown  by  tbe  snlMequent  case  of 
Krumberg  v.  City- of  dndnnatt,  29  Oblo  St. 
69,  In  which  this  court  held  in  tbe  fonrtb 
sylbkbus,  as  ^ell  as  In  the  opinitm,  tbat  "tbe 
poww  to  levy  special  assessments  to  pay  for 

i  land  taken  to  widen  or  extend  a  street  fa 
separate  and  Independent  of  tbe  power  to 
levy  such  usessments  to  pay  for  grading  and 
paving  the  street,  and  tbe  validity  of  assess- 
ments made  tot  those  purposes  does  not  de- 
pend upon  whether  the  powers  were  exercised 
at  tbe  same  or  different  times."  Said  section 
19  being  a  limitation  upon  the  power  of  as- 
sessment as  to  the  taxing  district  by  which 
ccmpmsatlon  and  costs  must  be  paid,  as 
above  shown.  It  follows  that  such  compensa- 
tion and  costs  cannot  be  Involved  In,  or  as 
part  of,  tbe  street  Improvement;  and  with 
that  out,  and  the  assessment  made  for  the  sur- 
face Improvement  against  tbe  lots  and  lands 
of  all  tbe  bounding  and  abutting  owners,  In- 
cluding the  <me  from  whom  the  lands  were 
taken  to  open  the  street,  according  to  benefits, 
tbe  inequalities  pointed  out  In  that  case  cannot 
arise.  It  Is  only  by  Insisting  upon  the  false 
premise  tbat  the  compensation  paid  and  the 

.cost  and  expenses  of  making  tbe  snrrace  hn- 
provemmt  are  inseparably  connected,  and 
tbat  an  assessment  for  all  or  none  must  be 
made  against  tbe  owner  from  whom  lands 
were  taken  tp  open  tbe  street  that  the  in- 
equalities p(^ted  out  in  that  case  can  arise. 
With  the  compensation  left  out  of  tbe  assess- 
ment, there  can  be  no  double  payment  to  tbe 
owner,  as  argued  at  the  close  of  the  (vlnton; 
and.  In  like  manner,  if  the  compensation  Is 
left  out  of  tbe  assessment,  and  the  SBsessment 
made  tor  tbe  cost  and  expense  of  tbe  sur- 

!  face  Improvemfflit  only,  tbe  example  given  In 

I  tbat  case,  of  A.  and  B.  owning  one  acre  each 
on  the  street  loses  Its  force.  In  &ct  with 

I  tbat  left  out,  tbe  whole  opinion  loses  Its  force. 
Tbe  whole  case  Is  founded  nptm  and  reasoned 
out— and  well  reasoned- upon  tbe  false  prem- 
ises that  the  two  sections  of  the  constitution 
above  cited  are  ind^ndent  of  each  other, 
and  tbat  the  compensation  must  be  Included 
as  a  part  of  the  amount  for  which  the  assess- 
ment must  be  made,  and  that  If  no  assess- 
ment can  be  made  for  tbe  compensation,  none 
can  be  made  for  the  snrface  Improvement. 
This  case  Is,  therefore,  not  sound,  and  Is  over- 
ruled; and  the  statute.  In  so  far  as  It  un- 
dertakes to  assess  tbe  compensation  paid  to- 
tbe  owner  of  tbe  land  taken,  back  upon  bl» 
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remaining  lauds,  together  with  the  costs  of 
the  taking,  is  imconBtltutlonal  and  void,  and 
so  Is  any  ordinance  passed  thereunder. 

In  the  case  at  bar  there  was  paid  to  the 
railway  company  out  of  the  general  revenue 
fund  raised  by  taxation  the  sum  of  $1  for  the 
right  of  way  for  a  street  across'  the  track  of 
the  railway  company,  and  there  was  assessed 
back  upon  the  track  of  the  railway  company, 
as  property  abutting  on  such  right  of  way  of 
said  street,  over  $500,  not  to  pay  for  the  right 
of  way,  because  that  had  already  been  i>ald 
for  out  of  the  treasury,  nor  to  pay  for  the 
bridge  across  the  railway  tracks,  because  that 
was  paid  out  of  a  fund  raised  under  a  spe- 
cial act  for  that  purpose,  but  to  reimburse 
the  general  revenue  fund  of  the  treasury  for 
the  $1  paid  to  the  company,  and  the  costs  and 
expenses  paid  out  of  ihe  general  revenue  fund 
In  the  appropriation  proceedings.  The  stat- 
ute Is  broad  enough  to  cover  such  a  case,  but 
iB  the  statute  warranted  by  the  constitution? 
Wben  such  robl^ery  Is  perpetrated  under,  and 
Is  attempted  to  be  Justified  by,  the  constitu- 
tion. It  Is  high  time  to  carefully  examine  that 
Instrument,  and  former  decisions  of  this  court 
construing  It,  to  see  whether  such  extortions 
are  warranted,  and,  If  former  decisions  seem 
to  cover  such  cases,  to  see  whether  there  is 
not  some  mistake  In  the  construction,  false 
premise  In  argument,  or  fallacy  in  reasoning, 
that  leads  to  such  unjust  and  burdensome  re- 
sults. We  think  that  the  construction  here- 
tofore placed  ,  upon  the  power  of  assessment 
Is  unwarranted;  that  the  reasoning  In  former 
cases  on  that  subject,  as  above  shown,  is 
founded  upon  false  premises,  and  is  not 
sound;  that  the  power  of  assessment  does  not 
extend  to  raising  general  revenue,  nor  to  re- 
imbursing the  treasury  for  general  revenue 
paid  out  In  appropriating  rights  of  way  for 
street  purposes;  that  the  Judgment  of  the 
circuit  court  is  errcmeous;  and  that  the  plain- 
tiff in  error  is  entitled  to  final  judgment  in 
its  favor  upon  the  record  In  this  case.  The 
case  of  Railroad  Co.  v.  Connelly,  10  Oblo  St. 
159,  was  a  case  of  making  an  assessment  by 
the  foot  front  on  abutting  property  for  the 
cost  of  a  surface  improvement  of  a  street,  and 
nothing  was  Included  in  the  assessment  for 
the  value  of  lands  appropriated  for  a  street. 
That  case  Is,  therefore,  not  affected  by  this 
one;  but,  in  so  far  as  it  holds  that  lots  and 
lands  which  are  not  benefited  by  the  improve- 
ment of  a  street,  may  be  assessed  to  pay  for 
the  same.  It  is  in  conflict  with  Chamberlain 
V.  City  of  Cleveland,  supra,  and  with  Village 
of  Norwood  T.  Baker,  172  U.  S.  260,  19  Sup. 
Ct  187,  43  L.  Ed.  443.  The  case  of  Schroder 
V.  Overman,  61  Ohio  St.  1,  55  N.  E.  158,  also 
Involved  a  surface  Improvement  of  a  street, 
and  not  an  assessment  for  the  value  of  lands 
taken  for  the  right  of  way  to  open  a  new 
street,  and  that  case  Is  not  affected  by  the 
case  at  bar.  The  case  of  Krumberg  v.  City  of 
Cincinnati,  29  Ohio  St  6»,  relied  upon  Caty  of 
Cleveland  v.  Wick,  su{ffa,  to  sustain  the  as- 
sessment of  the  compensation  paid  for  the 


land  taken,  back  upon  the  remaining  laods, 
but  did  not  consider  the  constitutimallty  of 
the  statute  then  in  force,  but  assumed  it  to 
be  sustained  by  the  Wick  Case.  In  that  case 
it  was  conceded  that  the  assessment  for  the 
value  of  the  land  taken  was  to  reimburse  the 
city  treasury  for  money  paid  tor  the  lands, 
but  the  question  as -to  whether  assessments 
could  be  made  for  that  purpose  was  not 
irgued  by  coimsel  or  considered  by  the  court. 
The  case  of  Caldwell  t.  Village  of  Carthage. 
49  Oblo  St  334,  31  N.  E.  602,  construed  the 
statutes  then  in  force,  but  did  not  pass  upon 
the  question  of  their  constitutionality.  The 
same  is  true  of  the  case  of  City  of  Cincinnati 
T.  Batsche,  52  Ohio  St  324,  40  N.  B.  21. 

It  has  been  urged  that  the  Wick  Case  has 
been  sustained  by  the  supreme  court  of  the 
United  States  In  Village  of  Norwood  v.  Baker, 
supra.  That  is  a  mistake.  That  court  said: 
"It  is  said  that  the  judgment  below  is  not 
In  accord  with  the  decision  of  the  supreme 
court  of  Ohio  In  City  of  Cleveland  v.  Wick, 
18  Ohio  St  303,  310.  But  that  is  a  mistake. 
That  case  only  decided  that  the  owner  whose 
property  was  taken  for  a  public  improvement 
could  not  have  his  abutting  property  exempt 
from  its  due  proportion  of  an  assessment 
made  to  cover  the  expense  Incurred  In  making 
such  Improvement;  that  his  liability  In  that 
regard  was  not  affected  by  the  fact  that  he 
was  entitled  to  receive  compensation  for  his 
property  actually  taken  for  the  improvement, 
without  deduction  on  account  of  benefits  to 
hiB  other  property.  That  the  decision  covered 
no  other  point  Is  shown  by  the  following 
extract  from  the  opinion  of  the  court"  Then 
follows  an  extract  from  the  opinion.  In  the 
above  the  supreme  court  of  the  United  States 
gave  only  its  construction  of  the  Wick  Case, 
but  further  along,  on  page  296,  172  U.  S., 
page  197,  19  Sup.  Ct,  and  page  454,  43  L.  Ed., 
the  court  say:  "We  have  considered  the  ques- 
tion presented  for  our  determination  with  ref- 
erence only  to  the  provisions  of  the  national 
constitution.  But  we  are  also  of  opinion  that 
under  any  view  of  that  question  different  from 
the  one  taken  In  this  opinion,  the  requirement 
of  the  constitution  of  Ohio  that  compensation 
be  made  for  private  property  taken  tor  public 
use,  and  such  comi^satlon  must  be  assessed 
'without  deduction  for  benefits  to  any  prop- 
erty of  the  owner,'  would  be  of  little  practical 
value  If,  upon  the  opening  of  a  public  street 
through  private  property,  the  abutting  prop- 
erty of  the  owner  whose  land  was  taken  for 
the  street  can,  under  legislative  authority,  be 
assessed,  not  only  for  such  amount  as  will 
be  equal  to  the  benefits  received,  but  for  such 
additional  amount  as  will  meet  the  ezcees  of 
expense  over  benefits."  We  have  considered 
the  case  at  bar  only  hi  view  of  the  constitution 
of  this  state,  so  as  to  more  clearly  define  the 
rights  of  the  owners  of  private  property  when 
taken  for  public  use  for  making  streets,  and 
the  limitation  upon  the  power  of  assessment  In 
such  cases,  but  it  would  seem  that  the  judg- 
ment of  the  circuit  court  is  also  erroneous  un- 
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der  the  case  of  Village  of  Norwood  t.  Baker, 
supra,  because  tbe  assessment  Is  far  In  ezcees 
at  the  benefits;  but  under  that  case  a  new 
assessment  might  be  made  to  equal  the  bene- 
fits, if  any,  while  under  the  constitution  of 
Ohio  no  assessment  whatever  can  be  made, 
back  upon  the  property  of  tbe  railway  com- 
pany, for  the  compeusatJon  paid  and  costs  and 
expenses  Incurred  In  the  appropriation  pro- 
ceedings. Sometimes  a  municipality  desires 
to  open  a  new  street,  or  straighten  or  widen 
an  old  one.  In  the  line  of  general  Improve- 
ments, and  for  tbe  general  benefit  and  appear- 
ance of  tbe  municipality,  and  not  for  tbe  spe- 
cial benefit  of  the  lots  and  lands  In  a  particu- 
lar district  In  such  cases  the  compensation, 
costs,  and,  expenses  for  lands  taken  should  be 
paid  by  the  municipality  out  of  Its  general 
revenue  fund  raised  for  such  purposes.  Some- 
timea  the  people  In  the  vicinity  desire  to  bave 
a  new  street  opened,  or  an  old  one  straight- 
ened or  widened,  as  a  special  benefit  to  their 
lots  and  lands,  and  when  the  same  would  not 
be  of  sufildent  benefit  to  the  municipality  to 
warrant  the  payment  of  the  compensation, 
costs,  and  expenses  out  of  the  treasury.  In 
such  cases  the  municipality  may  refuse  to  act 
In  the  matter  until  the  parties  to  be  specially 
benefited  supply  the  funds  to  pay  the  com- 
pensation, costs,  and  expenses,  or  such  portion 
thereof  as  the  municipality  regards  fair  and 
Just,  the  same  as  is  now  authorized  by  section 
4651.  Kev.  St,  as  to  public  roads.  By  acting 
upon  this  prlncipile  the  burden  can  be  placed 
where  It  belongs,  without  forcing  people  to 
contribute  by  assessments  where  they  are  not 
benefited,  and  where  they  are  opposed  to  the 
opening,  straightening,  or  widening  of  the 
street;  and.  more  than  all  else,  their  constitu- 
tional rights  will  be  protected.  If  the  pres- 
ent statutes  are  not  broad  enough,  they  can 
be  amended.  Judgment  reversed,  and  judg- 
ment for  plaintiff  In  error. 

MINSHAIiL,  J.,  concurs  In  tbe  Judgment 
but  dissents  from  the  reasoning  on  which  it 
is  placed.  WILLIAMS,  J.,  dissents  from  the 
Judgment 

MTNSTTAT.T.,  J.  I  concur  in  tbe  reversal, 
but  not  In  the  grounds  on  which  It  is  placed. 
The  admitted  facts  show  that  It  Is  physically 
impossible  for  tbe  property  of  tbe  railway 
company  to  be  benefited  by  the  construction 
of  the  overhead  bridge,  as  property  "abutting" 
OQ  the  improvement  It  cannot  be  used  by 
the  company  as  an  abutting  owner,  nor  can 
any  one  using  it  bave  access  to  the  company's 
road.  It  may  be  that  Its  construction  Is  a 
benefit  to  the  company.  In  that  Its  construc- 
tion may  relieve  the  company  from  the  dan- 
gers Incident  to  a  grade  crossing.  But  such 
benefits  are  merely  Incidental  to  the  improve- 
ment, and  are  not  of  a  kind  with  those  for 
which  an  a^ssment  may  be  made  for  the 
cost  of  an  improvemert.  Such  benefits  must 
be  common  to  all  abutting  property  owners. 
Such  as  are  not  common  cannot  afford  a 


basis  for  the  apportionment  of  costs  and  ex- 
penses among  property  owners.  It  Is  the  bene- 
fits that  arise  from  the  use  to  be  made  of  the 
Improvement  that  can  be  regarded  in  making 
an  assessment  and  none  others.  I  fall  to  see 
any  necessity  in  this  case  lor  overruling  any 
of  the  former  decisions  of  this  court  and  It 
will  be  quite  time  enough  to  consider  whether 
any  of  them  should  be  overruled  when  tbe 
necessity  arises.  The  opinion  In  City  of  Cleve- 
land V.  Wick  was  prepared  by  a  judge  dis- 
tinguished for  his  ability  and  accuracy  of  rea- 
soning, and  Its  supposed  fallacies  have  with- 
stood all  criticism  for  a  third  of  a  century, 
and  It  has  been  followed  and  approved  time 
and  again;  and  only  recently  the  case  of 
Henkel  v.  City  of  Cincinnati,  58  Ohio  St  72S, 
51  X.  E.  1098,  was  disposed  of  on  Its  authority 
alone.  It  Is  further  to  be  observed  that  In 
Village  of  Norwood  v.  Baker  the  supreme 
court  oS  the  United  States  does  not  question 
Its  accuracy.  Tbe  majority  regarded  it  aa 
quite  distinguishable  from  the  case  before 
the  court,  and  it  was  fully  approved  by  the 
mtoorlty.  The  propoaltlon  that  the  value  of 
lands  condemned  for  a  street  must  be  paid 
for  from  the  general  ftmd  of  tbe  municipality, 
or  from  a  fund  raised  by  general  taxation, 
virtually  destroys  the  power  of  assessment 
Is  contrary  to  the  practice  that  has  prevailed 
under  the  present  cdnstltutl<m,  and  la  unsup- 
ported by  any  reported  case. 


(62  Oblo  St  487) 

ROBERTSON  v.  DESMOND  et  at 

(Supreme  Court  of  Ohio.    April  24,  1900.) 

FRAUDULENT  CONVEYANCBi-CONTEMPLATION 
OF  INSOLVENCY— TRANSFEREE  MAY  RBSTORB 
PROPERTY— RIGHT  OP  CHEDITORa. 

1.  One  to  whom  a  transfer  Of  property  has 
been  made  by  a  debtor.  In  contemplation  of  in- 
solvency, in  trust  to  prefer  one  or  more  credit- 
ors, may,  before  any  legal  atepe  are  taken  to 
have  it  declared  a  trust  for  the  benefit  of  all 
the  debtor's  creditors,  renounce  the  tmst  and 
restore  tbe  property,  without  becoming  li^Tidn- 
ally  liable  for  its  valne. 

2.  Such  renunciation  does  not  however,  affect 
the  right  of  other  creditors  to  have  the  charac- 
ter of  the  transfer  judidatly  determined,  and  tbe 
property  administered  as  a  trast  for  tbe  benefit 
of  all  creditors,  under  the  Insolvency  laws  ol 
the  state. 

(Syllabus  by  the  Court) 

Error  to  circuit  court  Hamilton  county. 

Suit  by  Desmond  &  Ryan  against  G.  D.' 
Robertson  and  others.  Judgment  for  plala- 
tlfTs;  and  dtf endant  Robertson  brings  error. 
Reversed. 

The  original  action  In  this  case  was  com- 
'menced  in  tbe  common  pleas  court  of  the 
county  by  a  Judgment  creditor  to  set  aside 
a  cooreyance  of  certain  real  estate  alleged 
to  bave  been  made  by  Charles  Q.  Roth  and 
wife  to  Edward  N.  Roth,  with  Intent  to  binder 
and  delay  creditors;  and  also,  as  a  second 
cause  of  action,  to  set  aside  a  transfer  of 
certain  personal  property  made  by  the  same 
Ijarty  to  C.  D.  Robertson,  with  the  like  In- 
tent and  for  the  appoiutmeut  of  a  trustee 
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to  administer  the  property  for  the  benefit  of 
the  creditors  of  Roth,  under  the  Insolvent 
laws  of  the  state.  This  proceeding  In  error 
arises  out  of  the  second  cause  of  action,  so 
that  no  further  notice  will  be  taken  of  the 
first.  The  case  was  tried  In  the  common 
pleas,  and  Robertson  appealed  from  the 
judgment  to  the  circuit  court,  where  It  was 
tried  upon  the  Issue  made  hj  the  petition  and 
the  answer  of  Robertson.  The  answer  of 
Robertson  was,  in  substance  that  on  Febru- 
ary 18,  188G,  Roth  made  a  transfer  to  him 
as  the  agent  of  the  Penn  Mutual  Life  Insur-  | 
ance  Company  of  the  property  In  Question; 
that  he  wag  not  at  the  time  the  agent  or 
trustee  of  the  company,  that  It  had  no  knowl- 
edge at  the  time  of  the  transaction,  and  did 
not  thereafter  at  any  time  assent  to  It.  That 
he  received  the  transfer  only  to  such  time 
as  the  Insurance  company  should  be  advlsal 
and  could  take  the  matter  Into  his  own 
hands;  that  as  soon  as  the  company  was 
advised.  It  refused  to  accept  the  same  or 
ratify  what  had  been  done,  and  took  a  trans- 
fer of  the  property  directly  to  Itself,  he  (Rob- 
ertson) having  no  further  or  other  connection 
with  the  matter;  and  asked  to  be  dismissed, 
with  his  costs.  The  court  made  a  finding  of 
the  facts,  which  Is  as  follows:  "The  plain- 
tiffs Desmond  &  Ryan  recovered  a  judgment, 
February  24,  1886,  before  a  justice  of  the 
peace,  against  the  defendant  Charles  G. 
Roth  for  the  sum  of  f  14X.0S  and  costs,  which 
judgment  is  in  full  force  and  effect,  and  has 
beeu  filed  in  the  Hamilton  county  common 
pleas  court  (cause  No.  100.547),  for  lieu  and 
execution,  and  no  part  of  said  judgment  has 
been  paid.  That  on  the  ISth  day  of  Febru- 
ary, 189Q.  the  defendant  Charles  G.  Roth  was 
Insolvent,  and  among  other  debts  owed  the 
Penn  Mutual  Life  Insurance  Company  of 
Philadelphia,  Pa.,  the  sum  of  $2,800  for  rent 
of  the  St  Clair  Hotel,'  Cincinnati,  Ohio.  On 
February  18,  1896,  in  contemplation  of  in- 
solvency, the  said  Charles  G.  Roth  executed 
nnd  delivered  to  C.  D.  Robertson  a  certain 
bill  of  sale  of  certain  chattel  property  owned 
by  him,  and  which  was  then  located  at  the 
St  Clair  Hotel,  of  which  bill  of  sale  a  copy 
is  hereto  attached  as  Exhibit  A,  hereby  re- 
ferred to  and  made  part  hereof;  C.  D.  Rol>- 
ertson  at  that  time  being  the  attorney  for 
the  Penn  Mutual  Life  Insurance  Company, 
and  having  In  hand  the  collection  of  Uie  in- 
debtednesB  owing  from  Both  to  that  com- 
pany. The  bill  of  sale  to  C.  D.  Robertson 
was  made  to  secure  him  for  the  ($50)  fifty 
dollars  he  advanced  at  the  time  the  bill  of 
sale  was  made,  and  to  secure  and  pay  the 
Indebtedness  of  Charles  G.  Roth  to  the  Peun 
Mutual  Life  Company  and  was  so  accepted 
by  said  C.  D.  Robertson.  C.  D.  Robertson 
filed  the  bin  of  sale  with  the  county  record- 
er, and  through  one  Frank  D.  Goodhue  took 
possession  of  the  property  named  in  the  bill 
of  sale.  That  It  was  C.  D.  Robertson's  In- 
tention to  bold  the  said  property  transferred 
to  him  aa  above,  unless,  after  he  should  no- 


tify the  Penn  Mutual  Life  Insurance  Com- 
pany of  what  he  had  done,  they  should  dis- 
approve the  same.  But  this  Intention  was 
not  made  known  to  Charles  G.  Roth  or  his 
attorneys.  February  2l8t  In  response  to  a 
telegram  from  C.  D.  Robertson,  the  Penn  Mu- 
tual Life  Insurance  Company  sent  one  of  its 
financial  agents  to  Cincinnati  to  examine  In- 
to and  adjust  the  business  matters  pending 
between  the  Insurance  company  and  Charles 
G.  Roth.  This  agent  on  behalf  of  the  com- 
pany, disapproved  the  bill  of  sale,  repaid 
Mr.  Robertson  $50  which  he  had  advanced 
Charles  Q.  Roth  at  the  time  the  bill  of  sale 
was  made,  and  which  |50  Is  referred  to  in 
the  bin  of  sale;  and,  C.  D.  Robertson  as- 
senting thereto,  Charles  G.  Roth  executed 
and  delivered  to  the  agent  as  representing 
the  Insurance  company,  a  second  bill  of 
sale,  dated  February  21,  1890,  a  copy  of 
which  Is  hereto  attached  as  Bxhiblt  B,  here- 
by referred  to  and  made  part  hereof.  The 
second  bill  of  sale  Included  the  property  nam- 
ed In  the  first  and  contained  some  addition- 
al chattel  property.  Under  this  second  bill 
of  sale  the  Insurance  company  took  posses- 
sion of  the  property  named  in  it  and  has 
held  its  possession  ever  since.  C.  D.  Rob- 
ertson, on  the  arrival  fn  Cincinnati  of  the 
financial  agent  of  his  client  turned  over  to 
the  latter  the  entire  matter  of  the  Indebted- 
ness between  Charles  G.  Roth  and  the  Penn 
Mutual  Life  Insurance  Company,  and  had 
nothing  further  to  do  with  It  the  second  bill 
of  sale  having  been  made  between  Roth  and 
the  company  without  the  intervention  of  the 
said  Robertson  in  any  way.  On  the  12th  of 
March,  1896.  the  plaintiffs  brought  this  ac- 
tion under  the  provisions  of  Rev.  St.  Ohio, 
§g  6343.  6344,  for  the  purpose  of  having  the 
bill  of  sale  of  February  18,  1896.  above  re- 
ferred to,  declared  an  assignment  in  trust 
for  the  benefit  of  all  the  creditors  of  Charles 
<7.  Roth.  C.  D.  Robertson  was  made  party 
defendant  to  the  action  to  have  him  declared 
a  trustee  under  the  first  bill  of  sale  for  the 
benefit  of  all  the  creditors  of  Charles  G. 
Roth.  The  Penn  Mutual  Life  Insurance 
Company  Is  not  now,  nor  never  has  been,  a 
party  to  this  case."  Each  exhibit  referred 
to  Is  a  simple  written  transfer  of  the  prop- 
erty in  consideration  of  $50  and  other  valu- 
able considerations  from  Roth,  in  the  one 
case,  to  Robertson  as  agent  of  the  Penn  Mu- 
tual Life  Insurance  Company;  in  the  other, 
it  Is  a  transfer  from  the  same  party  to  the 
Penn  Mutual  Life  Insurance  Company  di- 
.  rectly.—dflted,  respectively,  February  21, 
1S90.  On  this  finding  of  facts  the  court 
found  as  a  matter  of  law  that  the  transfer 
was  an  assignment  for  all  the  creditors  of 
Koth,  and  so  decreed,  assessed  the  costs 
against  Roth  and  Robertson,  appointed  a 
trustee,  aud  directed  him  to  possess  him- 
self of  the  property,  or,  in  the  event  it  had 
been  disposed  of,  to  recover  the  value.  This 
seems  a  little  Indefinite,  but.  as  both  par 
ties  treat  the  language  as  authority  to  re- 
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coT«r  Its  TalQfl  firom  Bobertson,  we  shall 
treat  It  In  tlie  same  war.  as  that  was  doabt- 
kM  the  Intentioii  of  the  court  Robertson 
«n!flpted  to  the  iudgment,  and  prosecutes  er^ 
TOT  to  rerene  It 

M.  L.  Buchwalter  and  Robert  C.  Pugh.  for 
plaintiff  Id  error.  Dennis  F.  Cash  and  Prov- 
ince M.  Pogoe.  for  defendants  in  error. 

UINSBALU  J.  (after  atatlns  the  facts). 
We  do  luit  differ  with  connsel  for  the  defend- 
snt  as  to  the  lesal  effect  of  the  transfer  of 
ihe  pR^ertr  made  by  Both  to  Bobertson,  Feb- 
niat7  IStb,  as  ^ent.of  the  Insnrance  com- 
JMU17.  Having  bem  made  tai  contemplation 
of  lnfi<rfv«jc7,  Jt  became  at  once  a  trust  for 
the  boieat  of  all  the  creditors  of  Both  ac- 
cording  to  the  amount  of  tbetr  claims.  This 
Is  too  irsll  settled  by  the  decisions  of  this 
court  to  admit  (tf  dispute.  Dlelcson  t.  Baw- 
son,  S>Ohlo  St  218;  BrlnkerhotC  v.  Smith.  07 
Ohio  St  610,  49  N.  30.  1029;  Lee  r.  Hennick, 
■fiZ  Ohio  St  ISO.  80  N.  B.  473;  Maas  t.  UlUer, 
ttS  Ohio  St  483,  61  N.  B.  158;  Gashe  t.  Xoung, 
Si  Ohio  St  876,  S8  N.  B.  2a  The  question, 
howarer,  presented  Is  tbls  case  Is  not  what 
ns  the  legal  effect  on  the  property  transfer^ 
red,  as  found  to  have  been  made,  but  what  !&• 
•dlTldnal  llabllily,  if  any.  attached  to  Robert- 
son, to  whom  It  was  made  In  the  first  In- 
stance? It  was  made  to  him  tor  the  benefit 
of  another.  Did  the  law  Impose  on  hfm  tlw 
legal  duty  of  retaining  the  properly  and  ad- 
minlstoing  it  tOr  the  benefit  of  all  the  cred- 
liora.  or  might  he  roionnce  the  trust  before 
any  st^  bad  been  taken  by  creditors,  and 
cestore  the  property  to  the  assignor?  We 
tbhik  be  could,  and  without  making  himself 
iDdlWdnally  llaUe  to  any  one.  The  statute, 
It  will  be  observed,  imposes  no  such  duty  on 
the  party  to  wlumi  soch  an  assignment-  Is 
made.  The  duty  of  the  probate  court  to  act 
by  the  appointment  of  a  trustee  arises  only 
when  a  transfer  has  been  declared  *by  the 
proper  court  at  the  snit  of  a  creditor,  to  have 
been  made  In  liust  to  prefer  one  or  more 
creditors  (clause  in  section  C344,  Rev.  St), 
and  Its  dnty  then  Is  to  appoint  a  ^stee  to 
administer  the  property  for  the  benefit  of  all 
creditors.  By  such  Judicial  action  the  prop- 
erty iM  taken  from  the  hands  of  the  person  to 
whom  the  assignment  was  made,  and  iflaced 
In  the  cmrtody  of  a  trustee  iu>polnted  by  the 
court,  and  all  the  rights  and  duties  of  the 
party  selected  by  the  debtor  In  respect  to  the 
property  are  terminated.  This  judicial  acUon 
consummates  the  transaction  as  an  assign- 
ment for  the  benefit  of  creditors,  but  without 
Jonbt  relates  back  to  the  assignment  made  to 
(ffvfer  creditors,  as  against  all  who  take  with 
notice  of  the  facts.  The  right,  then,  of  one 
who  has  taken  an  assignment  In  trust  to  pre- 
ter  <Hie  or  more  credlton  to  renounce  the 
transfer,  and  restore  the  property  before  any 
proceedings  axe  commenced  by  a  creditor, 
would  seem  dear,  or  even  afterwards,  as  such 
SHiunelatlfm  would  be  no  Impediment  to  the 


rights  of  creditors  In  pursuing  tiie  remedies 
provided  them  by  statute.  After  the  transfer 
has  once  been  made  ^th  intent  to  prefer,  a 
trust  Is  Impressed  on  the  property  In  favor  of 
the  creditors  that  «mnot  be  affected  by  any 
one.  Its  trust  character  follows  the  property 
Into  whoseever  bands  It  may  come  with  no- 
tice. It  can  be  established,  and  the  reanlslte 
Judgment  had  as  to  Its  character,  whether  the 
party  to  whom  the  assignment  was  made  re- 
tains possession  of  the  property  or  not  His 
restoring  the  property  in  no  way  affects  the 
character  of  the  trust  that  had  been  Imposed 
on  It  by  law,  and  would  seem  to  be  In  har- 
mony with  the  q)Irlt  and  policy  of  the  stat- 
utes. It  amounts  to  no  more  than  a  re- 
nunciation of  a' trust  forbidden  by  law.  with- 
out affecting  the  rights  of  general  creditors 
arising  from  tbe  transaction. 

Inasmuch,  tiierefore,  as  Robertson,  as  soon 
as  his  acts  were  disaffirmed  by  the  company, 
restored  the  property,  and  renounced  any 
claim  to  It  we  are  unable  to  see  the  Justice 
or  necessity  of  holding  him  for  the  value  of 
It  What  did  the  creditors  lose  thereby? 
Nothing.  Tbe  trust  Imposed  upon  the  prop- 
erty remained  unimpaired,  and  also  the  rl^t 
of  any  one  <rf  them  to  commence  a  suit  In  tbo 
proper  court,  making  necessary  parties,  to 
hare  the  character  of  tbe  transfer  ascertained 
and  determined,  and  a  trustee  ai^lnted  to 
administer  the  trust  Whether  Bobertson  re- 
tained tbe  properly  or  not  In  no  way  Impalrol 
this  right  If  he  had  retained  the  propeny  or 
disposed  of  It  other  than  restoring  It  to 
Both,  a  different  case  would  have  arisen.  In 
such  a  case  he  might  well  hare  been  required 
to  account  for  It  or  its  ralue.  This  Is  fairly 
dednelUe  from  accurate  principles  as  well  as 
from  the  following  cases:  Swift  v.  Hold- 
rldge.  10  Ohio,  280;  HaUoweU  r.  Baylias,  10 
Ohio  St  636.  648;  White  r.  Brocaw,  14  Ohio 
St  830,  341;  Stair  v.  Wright  20  Ohio  St  07. 
107.  That  these  cases  relate  to  Instances 
where  there  had  been  a  fraudulent  conr^- 
ance  does  not  affect  the  principle  <m  whidi 
they  proceed.  80  far  as  moral  turiritude  Is 
concerned,  there  Is  little  or  no  difference  be- 
tween one  who  Ukes  a  etmveyance  In  fraud 
of  creditors  and  one  who  takes  a  conveyance 
in  trust  for  the  benefit  of  one  or  more  cred- 
itors. Either,  In  law.  Is  a  fraud  <m  general 
creditors.  So  tiiat  .if  a  fraudulent  grantee 
may,  1^  restoring  tbe  property,  arold  being 
hdd  as  a  trustee,  there  Is  no  reason  why  a 
fraudulent  grantee  In  trust  may  not  avoid  be- 
ing beld  liable  to  general  creditors  by  restor- 
ing the  property,  and  renouncing  any  claim  to 
It  as  trustee  or  otherwise,  eH>ecIally  where 
his  act  Is  not  shown  to  have  worked  any 
prejudice  to  other  creditors. 

The  purpose  of  the  statutes  requiring  ccm- 
veyances  In  fraud  of  creditors  to  be  set  aside 
at  the  suit  of  any  creditor,  and  such  as  am 
made  to  a  trustee  to  prefer  one  or  more  cred- 
itors to  be  declared  for  the  benefit  of  all  cred- 
itors. Is  not  to  Inflict  punlsliment  or  [wnaltlep 
on  any  ot  the  parties,  but  to  deprive  them  of 
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the  advantages  thereby  sought  to  be  attained. 
Neither  the  fraudulent  grantee  nor  the  pre- 
ferred creditors  are  deprived  of  their  rights 
as  general  creditors.  Pendery  t.  Allen,  53 
Ohio  St  251,  41  N.  E.  255;  Jamison  t.  Mc- 
Xally,  21  Ohio  St.  285.  Such  assignments  are 
not  within  section  0335,  Rev.  St.  Assign- 
ments, within  this  section,  are  voluntary  as- 
signments, made  for  the  benefit  of  all  the 
debtor's  creditors.  Those  provided  for  in  sec- 
tions 6&13  and  6344  arise  from  operation  of 
.law,  contrary  to  the  purpose  of  the  parties; 
and  there  is  no  authority  in  any  court  to  ad- 
minister them  for  the  benefit  of  all  creditors 
until  their  character  has  been  determined  and 
declared  by  a  proper  court  ■  The  probate 
court  has  no  such  power.  In  Wamtmugh  v. 
Insurance  Co.,  59  Ohio  St.  228,  52  N.  E.  839, 
the  assignment  was  on  its  face  a  roluhtary 
one,  and  expressed  to  be  for  the  benefit  of  all 
the  assignor's  creditors,  and  is  not  at  vari- 
ance with  the  views  here  expressed. 

Our  attention  is  called  to  what  Is  said  in 
Brinlierhofr  v.  Tracy,  55  Ohio  St  572,  45  N. 
E.  1102,  that  "the  legal  duty  of  the  trustee, 
BrInlcerhofC,  was,  under  the  circumstances  dis- 
closed by  the  petition,  to  have  filed  the  agree- 
ment with  the  mortgagor  in  the  probate 
court,  and  hare  had  the  trust  administered  as 
an  assignment  for  the  benefit  of  all  the  cred- 
itors of  the  plaintiff;  for  such,  in  law,  was 
Its  legal  effect"  This  was  a  suit  to  recover 
damages  for  the  failure  of  the  trustee  to  car- 
ry into  effect  the  provisions  of  a  mortgage 
giT«n  for  the  benefit  of  certain  of  the  plain- 
tiff's creditors.  It  was  regarded  as  against 
public  policy,  and  a  recovery  was,  denied. 
The  language  was  not  material  to  the  deter- 
mination of  the  question,  was  made  without 
pE(^r  consideration,  and  Is  mere  obiter. 
There  seems  to  have  been  a  defect  oi  neces- 
sary parties  to  the  suit,  as  the  insurauce  com- 
pany, one  of  the  real  parties,  was  not  made 
a  party.  But,  as  It  Is  our  judgment  that 
Robertson  should  have  been  dismissed  as 
prayed  for.  It  is  not  necessary  to  consider  the 
question.  Judgment  reversed,  and  judgment 
for  Robertson. 


(82  Oblo  St.  519) 

MARTIN  V.  JONES  et  al. 

(Supreme  Court  of  Ohio.    April  24,  1900.) 

DBED-GONSTRrenON— GONVETANCB  IN  FBE 
SIMPLE. 

A  conveyance  to  A.  J.,  "and  his  children 
after  him,"  with  habendnm  to  A.  J,  "and  bis 
heirs  forever,"  is  a  conveyance  to  A,  J.  in  fee 
simple:  the  granting  dauae  and  the  habendam 
liot  being  irreconcilably  repognant 
(SyllabuB  hy  the  Court.) 

Error  to  circuit  court,  Belmont  county. 

Action  by  one  Martin,  administrator  of 
Abner  Jones,  against  the  heirs  of  said  Jones. 
Fi-om  a  judgment  of  the  circuit  court,  revers- 
ing a  Judgment  of  the  common  pleas  revers- 
ing a  judgment  of  the  probate  eoml  dismiss- 
ing petition,  plaintiff  brings  error.  Judgment 


in  circuit  court  reversed,  and  In  common  j^Ieas 
aMrmed. 

Susanna  J.  Price,  mother  of  Abner  Jonea, 
m  the  2Sd  day  of  September,  1881,  made  a 
deed  as  follows:  "Know  all  men  by  these 
pi-esentB,  I,  Susanna  J.  Price,  In  the  con- 
sideration of  the  sum  of  three  hundred  dol- 
lars m  band  paid  by  Abner  Jones,  do  bargain, 
sell,  and  convey  nnto  tbe  said  Abner  Jones, 
and  bis  children  after  him,  the  tollowlug 
premises,  situate  -in  the  county  of  Belmont 
and  state  of  Oblo.  vis.  being  a  part  of  section 
twenty-three  (23),  township  No.  seven  (7),  and 
range  No.  five  (6).  and  being  lots  Na  sixteen 
and  No.  seventeoi  on  the  town  i^t  of  the  vil- 
lage of  Falrmonnt;  to  have  and  to  bold  said 
premises  with  the  appurtenances  thereunto 
the  eald  Ahnw  Jones  and  his  heirs,  fwever; 
and  the  said  Susanna  J.  Price,  for  braself  and 
heirs,  covenants  with  the  said  Abnw  Jones 
and  heirs  that  she  Is  lawfully  seised  of  the 
premises,  and  that  the  premises  are  frse  and 
clear  fnnn  all  IncnmlvanceB  whatsoever,  and 
that  she  will  wairaat  and  defend  the  same 
against  the  lawful  claims  of  all  persons 
whomsoever.  In  testimony  whereof  I  here- 
unto set  my  hand  and  seal  this  28d  day  of 
September,  A.  D,  one  thousand  ei^t  hundred 
and  eighty-one."  Abner  Jones  went  Into  pos- 
sesslMi  of  the  property  thus  conveyed,  and 
held  possession  until  bis  death.  His  adminis- 
trator filed  a  petition  In  the  probate  court  to 
sell  the  said  real  estate,  to  pay  debts  of  Ab- 
ner Jones.  The  children  of  Abner  Jones  an- 
swered, setting  out  the  deed,  denying  that  Ab- 
ner Jones  was  seised  tjt  said  real  estate  In  fee 
simple,  and  claiming  that  he  bad  only  a  Ufe^ 
estate,  with  remainder  In  fee  to  his  diUdren. 
A  demurrer  to  the  answCT  by  the  plaintiff  was 
overruled  by  the  probate  court,  and  petition 
dismissed.  The  judgment  of  the  probate 
court  was  reversed  by  the  common  pleas, 
court,  and  the  circuit  court  revwsed  the  judg- 
ment of  the  common  pleas. 

Petty  &  Crew,  for  plaintiff  In  error.  Wil- 
liam E.  Patterson  and  John  Pollodc,  for  de- 
fendants In  error. 

PER  CURIAM.  The  intention  of  the  par- 
ties to  a  deed  should  be  gathered,  if  poeslble. 
from  the  whole  instrument;  and  no  part  of 
the  deed  should  be  rejected  as  repugnant  to 
the  granting  clause,  unless  the  repugnancy  Js- 
iri-econcilable.  In  this  case,  the  granting 
clause  and  the  habendum  arc  not  inconsistent, 
and  are  readily  reconcilable.  Whether  the 
word  "children"  :n  the  granting  clause,  and 
the  word  "heirs"  in  the  habendum,  are  talien 
in  the  same  sense,  or  whether  the  word 
"heirs"  be  regarded  as  broader  than,  and  in- 
clusive of,  the  word  "children,"  there  is  no 
repugnancy.  We  take  It  that  the  habendum 
makes  definite  in  a  technical  sense  the  grant- 
ing clause,  and  that  the  two  clauses,  when 
taken  together,  manifest  an  Intention  to  con- 
vey to  the  grantee  and  ills  heirs  an  estate  in 
fee  simple.   The  parties  to  this  deed  regarded 
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the  pbrase,  "snd  bis  thlldren  after  him,"  In 
the  f^antlng  clause,  as  the  exact  equlvaleot 
of  the  pbrase,  "and  his  heirs  forever."  In  the 
habendum.  Judgment  In  the  circuit  court  re- 
versed, and  the  Judgment  of  the  common 
pleas  affirmed. 

(63  Ohio  St  HI) 
CITY  OF  HAMILTON  t.  ASHBROOK. 

(Snpreme  Court  of  Ohio.    April  24.  1900.) 

HUKTCIPAL  CORPORATION— LIABILITY  —  DAM- 
AGES PROM  OVERFLOW  IN  NATURAL  WA- 
TER COURSE— DUTY  TO  CONSTRUCT  LEVEBS. 

1.  A  municipal  corporation  is  not  liable  for 
damages  caused  by  waA  increased  flow  In  a  nat- 
onl  water  eoune  as  results  from  the  improve- 
mmt  of  lots  and  streets  within  the  territory 
whose  waters  naturally  drain  into  auch  water 
course.  Spriugfi^d  t.  Spence.  39  Ohio  St.  665, 
followed  and  amrored. 

2.  Although  the  statntes  confer  upon  munici- 
palities situated  upon  natural  water  coursea  au- 
thority to  levy  taxes  to  acquire  sites  and  con- 
stmct  snch  levees  as  public  con^dcrationa  may 
require,  they  do  not  impMe  the  duty  of  exercis- 
ing that  au^ority  for  the  iwotectton  of  .lowlands 
from  oTerfiow  by  natural  water  conrses,  nor  to 
indenmify  the  owners  of  such  lands  on  account 
of  Injuries  resulting  from  such  overflow. 

3.  When  a  munidpality,  acting  upon  a  license 
given  to  it  by  the  owners  of  lands  along  a  nat- 
ural  water  course  which  flows  by  or  through  it, 
constructs  lerees  for  the  purpose  of  confining 
its  waters,  it  does  not  thereby  undertaln  that 
the  lereei  are  sufficient  to  protect  such  lands 
from  overflow,  nor  does  It  engage  to  maintain 
them. 

(SyllabuB  by  the  Court.) 

Srror  to  circuit  court,  Butler  county. 

Action  by  Mrs.  Ashbrook  against  the  dty 
of  Hamilton. .  Judgment  for  plaintiff,  and  de- 
fendant brln^  error.  Beveraed. 

Mrs.  Ashbrook  brought  snlt  in  the.  court  of 
coDunon  pleas,  against  the  city  ot  E^milton  to 
recover  damageswhlch  resulted  from  the  over- 
flowing of  ber  lot  situated  within  said  city  la 
May,  1803,  wheretg'  her  Tegetables,  botiMds, 
and  a  lope  walk  altoated  on  said  lot  were  In- 
jured. The  sabatance  ot  hw  amended  peti- 
tion Ib  that  a  drain  or  sewer  had  been  oon- 
structed  by  the  city  aad  used  by  It  aa  a  part 
ot  Its  sewer  system,  the  sewer  being  con- 
Btmcted  by  the  erection  of  dykes  or  tereea 
on  the  snrface  ot  the  ground  about  20  feet 
apart,  thereby  creating  a  channel  or  water 
way  acrMB  the  low  grounds  of  the  plaintlCt 
and  others,  for  the  purpose  of  couTeylng  the 
snrface  water  to  tiie  Great  Miami  river,  about 
one- third  of  a  mile  distant  from  her  prem- 
ises. I^e  alleged  that  surface  water  from,  a 
large  portion  of  the  dty  was  collected  1^  Its 
drainage  systenl.  and  thrown  into  the  chan- 
nel so  constructed,  and  that  the  banks  of  said 
channel  were  negligently  and  insnflldently 
constructed  and  maintained,  so  that  they 
were  Insufllclent  to  resist  the,  weight  of  wa- 
ter whi<di  might  be  expected  to  be,  and  which 
npon  this  occasion  was,  thrown  against  them, 
and  ttiat  from  this  the  overflow  of  ber  ground 
and  the  consequent  Injury  occuned.  She  fur- 
ther alleged  that  the  city  had  constructed 
bridges  tor  Ipi  streets  over  Its  said  water 


way,  and  that  said  bridges  were  so  low  as 
to  interfere  with  the  flow  of  water  in  said 
channel.  In  its  answer  the  city  admitted  that 
it  Is  a  municipal  corporation  of  the  grade 
and  class  alleged  in  the  amended  petition,  and 
that  at  the  date  alleged  and  for  several  days 
prior  thereto  there  were  heavy  rains  in  and 
about  the  city.  It  also  admitted  the  exists 
ence  of  said  water  way,  which  was  known  as 
"Crawford's  Run,"  flowing  past  the  premises 
of  the  plaintiff,  and  alleged  that  upon  the  day 
of  the  injury  to  the  plaintiff's  premises  the 
water  in  the  river  bad.  In  consequence  of  said 
rains,  reached  an  unusual  stage,  and  Imped- 
ed the  flow  of  the  water  in  the  run  by  the 
backing  up  of  the  waters  of  the  river,  by 
which  the  breaking  of  the  levee 'was  occa- 
sioned. It  denied  all  the  allegations  of  the 
petition  which  were  not  expresdy  admitted. 
The  reply  was  a  general  denial  of  the  all^a- 
tlons  of  the  answer. 

There  was  no  important  conflict  in  the  evi- 
dence Introduced  upon  the  trial.  The  drain 
referred  to  Is  a  natural  water  course  known 
as  "Crawford's  Run,"  as  the  original  petition 
had  alleged  it  to  be.  It  flowed  by  the  low- 
lands of  the  plaintiff  and  others  lying  near 
the  Miami  river.  In  a  winding  and  somewhat 
ill-deflned  course,  discharging  its  waters  Into 
the  river  about  one-tbird  of  a  mile  away. 
The  development  of  the  city  had  been  attend- 
ed by  the  establishment  of  grades,  the  erec- 
tion of  bouses  and  other  bultdlngSf  and  in 
the  Improvement  of  streets  and  sidewalks,  re- 
sulting in  a  somewhat  more  rapid  flow  of  wa- 
ter from  the  area  which  naturally  drained 
into  Crawford's  run,  but  there  was  no  evi- 
dence tending  to  show  that  the  city  had  ever 
added  to  the  area  of  drainage.  In  July*  1S68. 
the  proprietors  of  the  lots  and  lands  in  the 
vicinity  executed  to  the  city  the  following  iur 
strument:  "^'hereas.  It  la  proposed  by  the 
city  council  of  the  city  of  Hamilton  to 
straighten,  widen,  and  deepen  the  sewer' or 
drain  leading  from  the  Miami  canal  west- 
wardly  to  the  Miami  river.  In  the  south  part 
of  the  dty  of  Hamilton,  Ohio,  and  along  what 
is  known  as  'Crawford's  Bun,*  bo  that  the 
direction  of  said  sewer  or  drain  shall  be  as 
follows,  to  wit:  [Courses  and  distances  omit- 
ted.] And  whereas,  in  thus  following  said 
direction  for  said  sewer  or  drain  It  will  be 
nece^ry  to  enter  upon  and  occupy  for  that 
purpose  certain  lots  and  land  owned  by  the 
grantors  herein,  as  well  as  to  make  the  nec- 
essary excavations  thereon  for  the  construc- 
tion of  said  sewer  or  drain:  Therefore,  In 
order  to  afford  to  the  city  of  Hamilton  all 
proper  facilities  for  the  straightening,  wld^- 
Ing,  and  deepening  of  said  sewer  or  drain  be- 
tween the  points  named,  we,  the  undersigned 
owners  of  real  estate  along  the  line  of  said 
contemplated  improvement,  do  hereby  give, 
grant,  and  convey  to  said  city  of  Hamilton 
the  right  of  way  on  the  real  estate  owned  by 
us,  respectively,  along  the  line  of  said  sewer 
or  drain,  to  the  end  that  the  same  may  be 
straightened  so  aa  to  nm  la  the  direction 
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aJtwve  deecribed.  We  also  grant  to  said  city 
of  Hamilton  the  right  to  make  all  proper  ex- 
cavations and  embankments  In  order  to  con- 
BtTQCt  Bald  ImiffOTcment  upon  our  respective 
tracts  of  land  along  tbe  line  ot  said  sewer 
or  drain,  as  above  described,  said  excavations 
to  be  In  all  .  cases  upon  tbe  Uae  ot  said  drain 
or  sewer;  bereby  releasing  all  claim  of  dam- 
ages or  compensation  on  account  tbereof. 
In  witness  wbereof  we  have  hereunto  set  our 
hand  and  seal  this  27th  day  of  July.  1868." 

This  Instrument  was  executed  by  Mrs.  Asb- 
brook's  grantor.  Pursuant  th«eto  the  city 
then  erected  the  dykes  or  levees  'n^ose  in- 
suffldency  la  alleged,  and  did  all  that  It  ever 
did  to  afCect  in  any  way,  the  flowage  of  the 
water  In  the  stream,  with  the  exception  of 
unimportant  and  Infrequent  repairs  of  the 
dykes  or  levees  wlildi  it  l^en  coastracted. 
When  the  levee  In  front  of  Mrs.  Ashbrook'a 
lot  gave  way,  heavy  rains  bad  fallen,  large 
quantities  of  water  had  collected  In  Craw- 
ford's run,  and  a  very  high  stage  had  been 
reached  by  the  water  in  the  river,  from  which 
it  resulted  that  the  levee  became  soaked  and 
weakened  so  that  It  gave  way.  It  Is  not  en- 
tirely clear  whether  at  the  inreclse  time  when 
tbe  break  occurred  the  water  in  the  run  was 
still  flowing  towards  the  river,  or  the  waters 
of  the  dver  bad  set  the  curr^it  In  the  oppo- 
site direction.  It  Is,  however,  undisputed 
that  within  a.  very  hrlet  time  thereafter  the 
water  was  flowing  raplffly  from  tiie  river, 
that  the  surface  of  the  water  In  the  river 
was  more  than  seven  feet  higher  than  tbe 
portion  of  Mrs.  Ashbrook's  lot  nearest  the 
levee,  and  that  whoi  tbe  water  stood  upon 
her  lot  at  Its  greatest  depth  Its  level  was  sub- 
stantially that  of  the  water  hi  the  river. 

The  <Aty  solicitor  requested  the  court  to 
give  the  following  instmctlons,  which  were 
refused: 

"(1)  It  having  been  shown  by  record  evi- 
dence that  at  the  time  of  the  improvement 
of  Crawford's  run  by  straightening,  deepen- 
ing, and  widening  the  aame  that  plaintiff's 
grantor,  then  the  owner  of  the  prop^y  de- 
scribed In  the  petition.  In  writing,  agreed 
to  said  Improvement  and  released  tbe  city 
from  an  claims  for  damages  by  reason  there- 
of, and  there  baring  been  no  evidence  offer- 
ed to  contradict  said  ^reement,  I  charge 
yon  that  plaintiff  cannot  now  complain  by 
reason  of  the  defendant's  havlt^;  made  said 
Improvement,  whether  the  same  is  an  artifi- 
cial or  natural  water  way. 

"(2)  Before  you  can  find  for  the  [dalntiti 
under  the  evidence  adduced,  you  must  find 
that,  at  or  before  the  time  of  the  Improve- 
ment of  Otawford's  run  by  deepening,  widen- 
ing, and  straightening  the  same,  and  erect- 
ing banks,  or  at  some  time  siiu»  said  time, 
and  prior  to  the  Injury  complained  of,  said 
dty  agreed  with  plaintiff  or  her  grantor  and 
bound  Itself  to  maintain  said  banks;  and,  un- 
less yoti  find  that  there  was  such  an  agi-ee- 
ment.  your  verdict  must  be  for  defendant." 

Tbe  Jury  were  instrocted  generally  that, 


If  the  dty  used  this  run  as  a  port  of  Its  drain- 
age system.  It  was  bound  to  use  ordinary 
care  in  constructing  and  maintaining  Its 
banks.  The  portion  ot  the  charge  wbiidi 
regarded  most  closely  the  evld«ice  In  the 
case  was  Hie  following:  "If  this  drain  was 
so  located  and  constructed  that.  In  times  of 
high  water  in  the  river,  the  water  Imcked 
up  the  dianuel  of  the  drain,  and  thereby  in- 
creased the  volume  of  water  therein,  and  the 
pressure  against  Its  banks.  It  was  the  duty 
of  the  dty  authorities.  If  the  city  maintain- 
ed and  used  the  drain,  to  take  all  reasona- 
ble precautions  to  render  the  bonks  of  suffi- 
cient stroigtb  to  resist  such  i^ressure,  and  re- 
tain such  Increased  volume  of  water."  The 
jury  returned  a  verdict  In  favor  of  Mrs.  Ash- 
brook  for  the  injuries  shown  to  have  been 
done  to  her  property.  The  city's  motion  tor 
a  new  trial  was  overruled,  and  a  Judgment 
was  entered  upon  tbe  verdict  In  tbe  cir- 
cuit court  the  judgment  of  the  common  pleas 
court  was  affirmed. 

C.  B,  Hartkoff,  City  Sol.,  and  Bd.  H.  Jones, 
for  plaintiff  In  error.  Morey,  Andrews,  & 
Mor^.  for  defendant  in  error. 

SHAUCK,  a  J.  (after  stating  tbe  tacts). 
We  do  not  find  in  the  briefs  ot  counsel  tor 
Mrs.  Ashbrook  any  claim  that  the  system  of 
drainage  adopted  by  the  city  enlarged  the 
area  which  drained  Into  this  natural  water 
course.  That  view  ot  Its  liability  has  not 
ai^eared  In  the  case  since  the  filing  of  tbe 
amended  petition.  Nor  does  It  appear  to  be 
the  view  ot  counsel  that  the  dty  is  liable 
for  the  Increased  flowage  of  water  result- 
ing from  the  Improvemait  of  property  with- 
in the  area  ot  natural  drainage.  That  a  mn- 
nldpallt7  Is  not  liable  on  tlutt  account  Is 
settled  In  Sprlngfl^  v.  C^pence,  80  Ohio  8t 
660.  Nor  could  It  be  maintained  upon  the 
evidence  In  this  case  that  the  levees  were 
lnsufflcl«it  to  confine  the  water  which  ac- 
tually came  tnun  the  area  of  natural  drain- 
age. Tbfi  liability  of  the  dtjr  Is  to  be  de- 
termined in  view  ot  the  fact,  whWh  no  evi- 
dence in  the  case  obscures,  that  if  at  the 
time  of  this  occurrence  the  site  ot  Hamil- 
ton had  been  a  wlld^'uess,  tbe  land  now 
owned  by  Mrs.  Ashbrook  would  hAve  been 
covered  by  water  to  the  same  depth.  There 
being  no  evidence  to  show  th^t  the  city 
caused  the  water  to  flow  vpon  her  land,  vre 
have  to  inquire  whether  it  Is  liable  tor  per- 
mitting it  to  flow  there. 

We  do  not  Inter  from  the  charge  that 
such  a  liability  was  supposed  to  result  from 
the  erection  of  levees  in  1868  upon  the  oc-' 
ecutlon  of  the  Instrumenf  of  that  date.  That 
instrument  was  but  a  license,  and  iriiat  tbe 
dty  did  In  tbe  construction  of  the  levees  was 
Its  execution.  No  consideration  passed  from 
tbe  signers  ot  the  Instrument,  nor  did  It  con- 
taln  terms  binding  the  dty  to  the  construc- 
tion of  levees  of  sufficient  strength  to  ex- 
clude backwater  from  the  rlvw,  nor  to  main- 
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tain  mcb  lereei  as  It  mlgbt  coiutnict  That 
It  was  not  Intended  to  impose  an  <AUgatlon 
i^on  the  city  is  to  be  Inferred  from  the  fact 
that  It  did  not  execute  It  What  the  city 
then  did  indicated  the  extent  to  which  those 
then  In  charge  of  Its  affairs  thought  that  pub- 
lic moDej  might  properly  be  used  for  the 
protection  of  Its  streets  and  of  the  nelgh- 
iNHlng  lands  from  Inundation.  If  they  had 
authority  to  create  a  future  liability  In  that 
regard,  and  thus  to  forestall  the  Judgment 
of  their  successors  upra  that  questtcm.  It  is 
qdte  <dear  that  they  did  not  attempt  to  ez- 
erdse  it  The  Uablllty  of  the  city  was  not 
greats  after  than  before  the  execution  of 
the  licoue  of  1808.  The  trial  judge  may 
have  been  Jnstlfled  in  refusing  to  Instruct 
fliat  the  dty  was  not  liable  except  upon  an 
agre«nmt  since  there  was  no  evidence  of 
any  agreemoit  alEecttaig  the  subject  of  the 
action. 

When  hi  the  porthm  of  the  charge  quoted 
in  the  statement  of  the  case,  and  In  other 
portions  of  it  tlw  trhil  Judge  called  Ctaw- 
ford's  ran  a  "drain."  he  Invited  himself  to 
the  conunlsatfui  of  error.  And  in  that  and 
other  portlcms  of  the  charge,  liie  Jury  was 
andiorlzed  to  draw  an  infraence  unfavora- 
ble to  the  el^  If  it  used  the  water  way.  It 
did  not  i^ecOTdlug  to  any  evid^ice  In  the  case, 
use  It  otherwise  than  as  a  means  of  escape 
for  the  surface  water  which  flowed  into  It 
from  the  natural  inclination  of  the  ground. 
Such  use  cities  of  streams  which  flow 
throHgh  or  by  them  Is  nnlvwsal  and  inevita- 
ble. It  Is  Inevitable  because  of  the  per- 
sistent tmdeiMy  of  water  to  seek  a  lower 
level  We  look  vainly  tac  the  foundation  of 
such  B  liability  as  contemidated  in  the  in- 
stmcthms  given.  A  dty  may  be  held  in 
damages  for  fkOure  to  jwrfbrm  Its  contracts, 
for  wrongs  which  it  perpetrates,  and  for 
omissions  of  duties  Imposed  upon  it  by  law. 
Here  was  neither  contract  nor  wrong.  What 
Imposed  duty  was  omitted?  None  Is  called  to 
our  attention.  To  Justify  this  recovery,  the 
mnlsslon  would  necessarily  be  of  a  munic- 
ipal duty  lnuK>Bed  upon  the  city  to  exercise 
the  power  of  taxation  for  the  private  pur- 
pose of  giving  low-lying  lands  which  are  sub- 
ject to  overflow  a  value  equal  to  that  of 
those  more  favorably  situated.  No  statute 
Imposes  such  a  duty.  The  case  does  not  re- 
quire na  to  say  that  no  such  duty  could  be 
Imposed.  Levees  are  public  works.  The  au- 
thority to  acquire  sites  for  them  is  conferred 
bj  section  2232  of  the  Revised  Statutes,  and 
that  to  levy  taxes  for  their  eonatractlon  by 
section  2683.  The  terms  of  the  statutes  ho- 
pose  no  duty.  They  are  mere  grants  of  au- 
thority, which  may  be  exercised  or  -not  ac- 
cording to  the  discretion  of  the  proper  mu- 
nicipal authorities,  In  view  of  the  public  con- 
siderations by  which  Its  exercise  might  be 
affected.  Since  It  was  not  the  duty  of  the 
dty  to  make  any  provision  to  protect  these 
lands  from  overflow  by  the  waters  of  the 
tlver,  it  Is  plain  that  .it  .is  not  Uable  on  ae- 
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count  of  the  Inadequacy  of  the  provislone 
which  it  saw  fit  to  make.  Tlu;  Instruction 
whlcb  would  most  certainly  have  led  to  the 
right  v^lct  does  not  fq>pear  to  have  been 
requested.  The  Jury  should  have  been  di- 
rected to  i^tnra  a  verdict  In  favor  of  the 
city.  Judgments  of  the  circuit  and  common 
pleuB  courts  reversed. 


(154  iDd. 

EAST  CHICAGO  IRON  &  STEEL  GO.  et  al. 
V.  ILLINOIS  STEEL  CO. 
(Sopreme  Court  of  Indiana.   May  18,  1900.) 

CONFLICTtNQ  EVIDENCB— EXCLUSION  OP 
LBASB-ATAIIABL&  ERROR. 

Where,  In  au  action  tm  a  note,  the  payor 
pleads  a  set-off  on  account  of  rents  claimed  to 

be  due  Iilm  under  a  lease,  and  the  lease,  when 
offered  in  evidence,  fails  to  show  on  its  face 
that  the  holder  of  the  notes  was  a  party  to  it, 
and  the  payor  then  Introduces  parol  evidence 
(whidi  is  contradicted)  tliat  the  holder  was  the 
real  party  in  interest,  and  the  lessee  only  bis 
apent,  the  exclusion  of  the  lease  is  not  avail- 
able error,  there  bcine  some  evidence  to  support 
the  finding  that  the  holder  was  not  a  party  there- 
to, which  was  the  ultimate  fact  In  question. 

Appeal  from  circuit  court.  Lake  county; 

W.  B.  Blddle,  Judge. 

Intervening  petition  by  the  IUIdoIs  Steel 
Company  against  the  Bast  Chicago  Iron  & 
Steel  Company  and  A.  Murray  Turner,  re- 
ceiver. From  a  Judgment  In  favor  of  plain- 
tiff, defendants  appeal.  AjCElrmed. 

A.  F.  Knotts,  for  appellants.  Wm.  Duff 
Haynle  and  J.  Eopelke.  for  aiq^ellee. 

.  BAKICIt  J.  In  August,  1893,  ttie  Bast 
Chicago  Iron  &  Steel  Company  executed 
notes  secured  by  mortgage  of  Its  plant  at 
Bast  Chicago,  Ind.,  which  by  Indorsement 
became  the  property  of  iM[>peIlee.  In  July, 
ISOtl,  Turner  was  appointed  receiver  of  the 
East  Chicago  Company.  Appellee  filed  an 
Intervening  petition  to  enforce  Ite  claim  up- 
on the  notes  and  mortgage.  The  receiver 
pleaded  a  set-off  on  account  of  rents  claimed 
to  be  due  him  from  appellee  under  a  lease 
of  the  East  Chicago  plant  alleged  to  have 
been  executed  by  the  receiver,  as  lessor,  to 
appellee,  as  lessee.  The  court  found  for  ap- 
pellee on  its  claim,  and  against  the  receiver 
on  hfs  set-off. 

The  only  question  presented  Is  the  admls- 
Blblllty  of  a  written  lease  offered  in  evidence 
by  the  receiver.  In  this  lease,  the  receiver 
was  lessor,  and  one  "William  H.  McLean,  as 
trustee,"  was  lessee.  Tbe  lease,  on  its  face. 
Is  no  evidence  of  an  obligation  against  ap- 
[>ellee.  The  receiver  introduced  parol  evi- 
dence for  the  purpose  of  Identifying  appellee 
as  the  undtikloBed  principal,  and,  among 
other  witnesses,  examined  Mcl^ean.  The 
evidence  is  conflicting,  but  there  is  evidence, 
which  manifestly  was  acted  upon  by  the 
court,  to  Justify  the  finding  tliat  appellee 
was  not  the  lessee.  Since  that  was  the  ulti- 
mate iisne  of  fact  to  be  determined  by  tbe 


Digitized  by  Google 


.242  67  NOBTHEASTEBN  REPOBTfiB.         '  (ElKL 


court,  u  tbe  trior,  there  Is  no  aTallable  er- 
■toT  in  tbe  action  of  the  court  in  excluding 
the  leaee.  Jodgment  afflnned. 


(US  Ind.  m) 

MOORB  T.  MOORE!  et  «L» 

(Sapreme  Court  of  Indiana.   Ma;  15,  lOOO.) 

■XECUTORS  AND  ADMINISTRATORS— REAL  ES- 
TATE —  APPLICATION  TO  PAY  DEBTS  —  CON- 
TRACT FOR  8ALB-CONSENT  OF  ADMINISTHA- 
TORr-SSTOPPSU 

1,  In  an  action  bj  an  administrator  to  sell 
real  estate  to'  pa;  debta,  a  cross  complaint  al< 
leging  that  under  an  aRteement  of  sale  with  the 
administrator  and  the  heirs  defendant  tool£  pos- 
session of  tbe  real  estate,  and  tuade  valuable 
ImproTements  thereon,  and  asking  that  she  be 
given  a  first  lien  on  the  proceeds  of  such  sale 
for  the  present  value  of  the  improvements,  does 
not  state  a  cause  of  action,  as,  tbe  heirs  tak- 
ing the  estate  subject  to  debts  of  tbe  deceased, 
a  pur<:tiaser  from  them  acquires  thetr  rights  only 
subject  to  tbe  application  of  the  property  to 
payment  of  debts. 

2.  That  an  admiolstrator.  before  settlement  of 
the  estate,  consented  to  the  sale  of  land  by  the 
heirs,  did  not  devest  a  creditor  of  his  right  to 
have  the  debt  made  oat  of  the  land,  oor  estop 
tbe  administrator  from  procuring  an  order  of 
sale,  for  the  payment  of  such  creuitor*s  debL 

Appeal  from  circuit  court,  Boone  conn^; 
B.  S.  Higglna,  Judge. 

Action  by  Jobnathan  J.  Moore,  administra- 
tor of  tbe  estate  of  Willis  B.  Moore,  deceased, 
to  sell  real  estate  to  pay  debta,  against  Jobn- 
athan J.  Moore  and  others.  Ada  Fox  filed 
a  cross  complaint'  asking  that  she  be  reim- 
bursed for  ImprovenientB  made  on  such  real 
estate.  From  a  Judgment  In  favor  of  defend- 
ants, plaintiff  appeals.  Reversed. 

Ira  M.  Sharp,  for  appellant.  Greoilee  & 
Call  and  A.  J.  Shelby,  for  appellees. 

MONKS,  J.  Appellant  commenced  this 
proceeding  to  sell  the  real  estate  of  bis  In- 
testate described  in  tbe  petition  to  pay  debts. 
Charles  J.  and  Ada  Fox  were  made  defend- 
ants to  said  petition,  to  answer  as  to  their 
interest.  If  any,  in  said  real  estate.  Ada  Fox 
filed  a  cross  complaint,  ssking  that  she  be  re- 
imbursed for  valuable  and  lasting  Improve- 
ments  made  by  her  on  said  real  estate,  and 
for  other  relief.  After  Issues  were  Joined, 
the  cause  was  tried  by  the  court,  and.  over 
appellant's  motion  for  a  new  trial,  said  real 
estate  was  ordered  sold,  and  that  after  ap- 
plying a  part  of  tbe  proceeds  of  tbe  sale  to  the 
payment  of  the  debts  of  said  decedent,  said 
Ada  Fox  be  paid  the  sum  of  $S00  to  reimburse 
her  for  the  Improvements  made  by  her  on  said 
real  estate,  and  tbe  remainder  to  be  accounted 
for  by  said  administrator.  The  nsslininient 
of  errors  calls  in  queertion  the  sufficiency  of 
the  cross  complaint  of  Ada  Fox.  The  al- 
legations of  tbe  cross  complaint  of  Ada  Fox 
are  substantially  as  follows:  That  Willis  B. 
Moore  died  Intestate  In  September,  1806,  the 
owner  of  tbe  real  estate  described  in  tbe  pe- 
tition, leaving  as  his  only  heirs  his  sons,  Jobn- 
nthan  J..  David  A.,  and  Willis  G.  Moore;  that 
<ald  Jehnatluui  J.was  dnl7  appointed  adinlnls- 
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trator  itf  his  estate;  tbat  bi  1887  the  cross  com. 
plalnant  entered  Into  an  onl  agreement  with 
said  Jobnathan  .J.  Moote,  admlnlstntor.  and 
the  otiier  heirs,  that  said  administrator  was 
to  obtahi  an  onter  oC  court  to  s^  said  real 
tate  at  private  sale,  and  convey  the  suie  to 
this  cross  complainant,  for  which  she  was  to 
pay  fl.200;  that  under  said  agreemrait  she 
took  posaeasloD  of  said  real  estate,  and  while 
In  possession  thereof  she  made  lastbig  and 
valuable  improvements  thereon  In  rebuilding 
the  dwelling  house  and  outhouses  and  fences 
to  the  value  of  91.060;  that  said  real  estate, 
by  reason  <tf  said  Improvements,  bat  been 
greatly  enhanced  in  nine,  and  Is  norr  worth 
$2,500,  and  without  them  would  not  be  worth 
over  ^,200;  that  this  cross  eomphilnant  took 
possession  of  said  real  estate  and  made  said 
lasting  improvements  thereon  relying  vpaa 
the  statement  made  and  the  agreement  enter- 
ed Into  with  said  parties  as  heretai  set  fcnlh; 
that  said  parties  and  said  administrator  at  the 
time  of  making  said  agreement  represented 
to  this  cross  ccnnplalnant  that  said  estate  was 
solvent,  and  that  said  real  estate  would  not 
be  needed  by  said  admlnlstratw  to  pay  tbe 
liabilities  of  said  estate;  ^t  said  admhils- 
trator  and  said  parties  have  failed  and  re- 
fused to  carry  out  their  part  of  said  agree- 
ment, or  any  part  thereof.  Prayer  that  the 
court  "order  eald  administrator  to  sell  said 
real  estate  and  the  Improvements  thereon, 
and  that  tbe  cross  complainant  be  given  a 
first  lien  on  the  proceeds  of  said  sale  for 
$1,400,  the  present  value  of  said  Improve- 
ments," etc. 

Tbe  devisee  or  heir  of  real  estate  takes  the 
same  subject  to  the  Indebtedness  of  the  de- 
ceased. Baker  v.  Grlffitt,  83  Ind.  411,  416; 
Moncrlef  v.  Moncrief,  73  Ind.  6S7;  Weakly 
T.  Conradt,  S8  Jnd.  430.  In  this  state  the  real 
and  personal  estate  of  a  decedent  are  equally 
chargealMe  with  the  payment  of  bis  debts, 
it  being  provided,  however,  that  the  real  es- 
tate can  only  be  sold  when  the  personal  es- 
tate has  been  exhausted,  or  Is  Insufficient  for 
the  payment  of  debts.  Ftscus  v.  Moore,  121 
Ind.  647,  502,  S5S,  28  N.  B.  862,  7  U  R.  A. 
23S.  Under  our  statutes  the  real  estate  la 
as  completely  subject  to  the  debts  of  the  In- 
testate as  the  personal  estate;  and  when 
tbe  personal  estate  Is  sufficient  to  pay  tbe 
debts  of  the  Intestate,  yet  if  It  Is  wasted  by 
the  administrator,  the  real  estate  may  be 
sold  for  tbe  payment  of  debts  of  the  Intestate, 
even  though  the  heirs  have  sold  and  con- 
veyed the  same  to  third  parties.  Id.;  Net- 
tleton  V.  Dixon,  2  Ind.  446;  Henry,  Prob. 
Law,  S  188.  It  is  evident,  therefore,  that  a- 
purchaser  from  the  heirs  acquires  precisely 
the  same  right  and  Interest  tho  heirs  have, 
and  no  more,  and  be  Is  bound  to  know  that, 
until  the  estate  Is  finally  settled,  tbe  sale  of 
the  real  estate  may  become  necessary  for  the 
payment  of  debts.  Henry,  Prob.  Lew,  fif 
189,  106;  Chaplin  v.  Sullivan,  128  Ind.  50. 
27  N.  a  435.  It  Is  dear,  therefore,  that  the 
light  or  interest  In  said  teal  estate^  It  any. 
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Kijatred  by  appellee  Ada  Fox  from  the  belrt 
ur  Hid  decedent  under  the  alleged  oral  a^ree- 
loeat  are  subject  to  tbe  debts  of  eaid  de- 
ceaaed,  and  abe  Is  entitled  to  no  relief  or  pro- 
tection In  this  proceedlns  on  account  of  any 
socb  right  or  Interests  acquired  from  the 
betriL  Fiscus  v.  Moore,  supra.  Tbe  consent 
of  an  administrator  to  a  sale  of  the  land  by 
the  heirs  does  not  devest  the  creditor  of  his 
rig^t  to  have  bis  debt  made  out  of  the  land. 
Dor  estop  tbe  administrator  from  procuring 
an  order  of  sale  to  pay  such  creditor.  Mon- 
crief  T.  Moncrlef.  T3  Ind.  5S7,  691;  Baker  r. 
r.riffitt  83  Ind.  411.  415.  An  administrator 
lias  no  right  to  the  possession  of  tbe  real 
estate  of  his  decedent,  but  the  title  to  the 
■«ame,  with  the  right  of  possession,  rests  at 
the  Instant  of  the  death  of  tbe  Intestate  In 
his  belrs,  subject  to  tbe  debts  of  the  Intestate; 
and  they  take  and  retain  such  title  Tritb  all 
tbe  rights  and  incidents  belonging  thereto, 
stihject  to  the  right  of  the  administrator  to 
procure  an  order  to  sell  the  same  to  pay  said 
debtSL  An  executor  or  administrator  has  no 
authority  to  sell  the  real  estate  of  bis  de- 
cedent except  by  order  of  court.  In  the  ab- 
sence of  a  testamentary  provision  autborl^ 
iog  snob  sale.  Duncan  v.  Gainey,  108  Ind. 
579.  9  N.  £.  470;   Edwards  v.  Haver^ 

stick.  47  Ind.  133;  Hanklns  v.  Kimball,  57 
lod.  42;  Kldvrell  v.  Kldwell,  &i  Ind.  224. 
An  estate  Is  not  liable  for  false  representa- 
tions or  other  torts  of  an  administrator. 
Riley  V.  Kepler,  04  Ind.  S08,  811.  and  ca«es 
cited.  It  Is  clear  that  the  administrator  had 
DO  autborlty  b>  make  tbe  contract  alleged  In 
the  cross  complaint,  and  that  the  appellee 
Ada  Fox  acquired  no  right,  title,  or  Interest 
whatever  In  or  to  said  real  estate  from  said 
administrator  under  said  contract  She  was 
Itound  to  know  that  said  administrator  biid 
DO  authority  to  make  such  contract,  and  that 
she  acquired  no  right  thereunder  from  him 
or  against  said  estate.  She  made  tbe  Im- 
provements alleged  with  full  knowled^  of 
such  want  of  authority,  and  her  rights  are 
ao  greater  than  tbey  would  have  been  If 
[be  administrator  had  not  Joined  In  said  oral 
contract,  and  had  never  made  any  agree- 
ment or  representation  as  such.  It  Is  clear 
tint  said  cross  complaint  did  not  state  facts 
vufflclent  to  constitute  a  can!;e  of  action.  So 
Far  aa  tbe  Judgment  orders  $800  of  the  pro- 
•veds  of  tbe  sale  of  real  estate  paid  to  Ada 
Fox,  and  adjudges  costs  in  ber  favor,  the 
«sme  Is  reversed,  with  Instructions  for  fur- 
tha  proceedings  In  accordance  with  this  opin- 
ion. 


rusind.  h) 

RAT      OTjESSNEB,  Clerk.! 
(Si^reme  Ooort  of  Indiana.  May  8.  1900.) 

APFKAL^INTERLOCUTORT  ORDER. 
BurnR*  Rev.  St  18&4,  $  430,  provides  that, 
on  refusal  of  a  witness  to  attend  or  testify,  the 
court  may  order  sn<di  witness  to  attend  and 
rratify.  ind,  on  failure  to  obey,  be  shsU  be  dealt 
Tith  as  (or  a  contempt.  Held,  that  such  order, 
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being  merely  preliminary  to  an  adjudication  o( 
contempt  is  interlocutory,  not  final,  and  bene* 
no  appeal' wUl  lie  therefrom. 

Appeal  from  circuit  court,  Shelby  conn^; 
W.  J.  Buckingham.  Judge. 

Application  of  Frank  Glessner,  clerk  of  Uta 
circuit  court  for  an  order  on  George  M.  Ray 
to  appear  and  testify.  Demurrer  to  the  pe- 
tition overruled,  and  Qeorge  M.  Ray  appeals. 
Dismissed. 

Wray  ft  Campbell,  for  appellant  Peter 
Qnunpacker  and  Adama  *  Garter,  tot  app^ 
lee. 

DOWUNO.  J.  The  deposition  of  Oe  a^ 
pellant  was  taken  on  behalf  of  certain  plaln- 
tieta  In  an  action  against  North  school  town> 
ship,  of  Lake  oounty,  Ind.,  pending  In  the 
Porter  drcnlt  court  The  defendant  not  hav^ 
Ing  been  present  when  the  witness  was  exam- 
ined, it  afterwards  obtained  the  ieave  of  the 
court  to  cross-examine  him  upon  the  matters 
contained  tn  his  deposition,  reasonaUe  notice 
being  tint  given.  Notice  of  tbe  time  and 
place  of  the  proposed  cross-examination  was 
given  by  the  defendant  to  tbe  plaintiffs  In 
the  said  action,  and  Frank  Glessner.  the  clerk 
of  the  Shelby  drcnlt  conrt,— the  otUcer  select- 
ed to  take '  the  deposition,— caused  the  ap- 
pellant to  be  snbpcenaed  to  appear  before  him 
on  December  90,  188S,  at  10  o'clock  a.  m..  at 
the  a^ce  of  tbe  said  clerk,  to  testify  and 
give  him  his  deposition  in  the  said  cause  of 
McKay  et  al.  ▼.  North  School  Township,  etc. 
The  appdiant  failed  to  appear  as  required, 
and  Mr.  Qlessner,  the  clerk,  reported  the 
fact  to  the  fibelby  clrenit  court,  agreeably  to 
tbe  provisions  of  section  480,  Bums*  Rev.  St: 
1894.  and,  In  his  report,  asked  tbe  conrt  to 
order  the  witness  to  attend  and  testify.  Ap- 
pellant appeared  to  the  report  and  filed  a 
denlurrer  to  it  which  was  overruled.  He 
then  filed  a  verifled  answer  In  explanation  of 
hia  failure  to  attend  and  testify.  On  motion 
of  Mr.  Glessner,  the  answer  was  stricken  ont 
The  conrt  thereupon  made  the  following  or^ 
der:  "It  Is  ordered  by  tbe  court  that  George 
M.  Ray  be  and  appear  at  tbe  office  of  the 
clerk  of  tbe  court  in  tbe  conrt  house  in  tbe 
city  of  Sbelbyvllle,  in  Shelby  connty,  Indi- 
ana, at  10  o'clock  a.  m.  on  tbe  5th  day  of 
July,  1809,  before  some  officer  authorized  to 
take  depositions,  and  then  and  tbere,  before 
such  oIBcer,  submit  to  a  cross-examination  by 
tbe  defendant.  North  school  township  of  Ijike 
coimty,  Indiana,  npon  the  matters  and  things 
to  and  about  which  he  testltled  In  his  deposi- 
tion heretofore  given  and  taken  ia  behalf  of 
the  plalntilft  In  the  case  of  Thomas  McKay 
et  al.,  Plaintiffs,  North  School  Township 
of  Lake  County,  Indiana,  which  cause  is  now 
pending  in  the  Porter  circuit  court  of  Indi- 
ana, and  then  and  there  to  be  cross-examined 
by  said  defendant  about  and  concerning  the 
matters  and  things  about  which  he  testified 
in  said  former  deposition,  all  In  compliance 
with  tbe  leave  granted  to  tbe  said  defendant 
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lowDSblp  by  said  Porter  circuit  court."  Ex- 
ceptions were  taken  by  tbe  appellant  to  tbe 
seTeral  rulings  of  the  court,  and  lila  bill  of 
exceptions  was  filed  within  the  time  allowed 
for  that  purpose.  From  the  foregoing  order 
directing  him  to  appear  and  testify,  the  wit- 
ness, Ray,  appeals. 

The  right  of  appeal  exists  only  where  It  Is 
conferred  by  statute.  Elliott,  App.  Proc.  S 
75,  and  cases  cited  In  note  1.  Appeals  may 
be  taben  from  the  circuit  courts  and  superior 
courts  to  the  supreme  court  by  either  party 
from  all  final  judgments,  except  in  certain 
actions  originating  before  a  justice  of  the 
peace;  also,  from  certain  Interlocutory  or- 
ders of  any  circuit  court,  or  judge  thereof,  in 
the  'cases  specified  In  the  statutes.  Bums' 
Rot.  St  1S&4,  §g  644,  658.  An  appeal  may 
be  taken  from  a  judgment  against  any  person 
in  a  proceeding  for  contempt,  where  a  fine  or 
imprisonment,  or  both,  is  Imposed.  Id.  8S 
1023,  1025.  The  order  made  by  the  Shelby 
circuit  court  requiring  the  appellant  to  ap- 
pear and  testify  was  an  interlocutory,  and  not 
a  final,  order,  and  there  Is  no  provision  In  the 
statute  for  an  appeal  from  an  order  of  this 
cliaracter.  Telegraph  Co.  t.  Locke.  107  Ind. 
0,  7  N,  E.  E!79;  Jager  v.  Doherty,  61  lod.  528. 
If  the  appellant  had  disobeyed  the  order  by 
falling  to  attend,  or  refusing  to  testify,  on 
July  5,  1889,  as  he  was  commanded  to  do,  and 
if.  upon  proper  proceedings  under  the  statute, 
he  had  been  found  guilty  of  an  indirect  con- 
tempt of  the  court  and  a  judgment  that  be 
be  punished  therefor  by  fine  or  imprisonment, 
or  both,  had  been  rendered  against  him,  an 
appeal  might  have  been  taken  from  that  judg- 
ment Bums'  Rev.  St.  1894,  g§  1023,  1025. 
The  order  complained  of  was  merely  prelimi- 
nary, and  was  but  a  step  In  the  statutory 
proceeding  to  compel  a  contumacious  witness 
to  respect  and  obey  the  process  of  the  court 
Appeal  dismissed. 


<1S4  Ind.  EH) 
CHICAGO,  t  &  L.  RT.  CO.  GLOVER. 

(Supreme  Court  of  Indiana.   May  11,  1900.) 

MASTER  AND  SERVANT— RAILROADS— NEQLI- 
GENCE— DEFECTIVE  FOOTBOARD  —  EMBANK- 
MENT—INSTRUCTION —  KNOWLEDGE  OF  DE- 
FECT—TRIAI/— CORRECTION  OP  INSTRUCTION 
— APPEAL-HARMLS^  SRROR— SPECIAL  IN- 
TER ROOATORIBS. 

1.  Where  damages  were  claimed  for  the  death 
of  a  servaiit,  resulting  from  n  railway  company's 
maintaiulDS  a  defective  footboard  on  its  engine, 
which  broke  on  contact  with  an  embankment 
permitted  by  defendant  to  be  placed  beside  its 
track,  and  it  was  alleged  that  defendant  had 
full  knowledge  of  ttie  defects,  while  [ilaiiitifF 
had  none,  it  was  error  to  instruct  the  jury  to 
find  for  nlaintitf  if  they  found  such  ncRligont 
«>nstractfon  of  the  footboard,  and  that  defend- 
ant knew  of  such  embankment,  and  that  the 
death  resulted  from  the  breaking  of  tbe  foot- 
board by  reason  of  its  negligent  constructioo, 
und  the  maintenance  of  the  enibnnkmont,  while 
such  servant  was  in  the  discharge  of  his  duties, 
jiod  that  such  servant  was  without  fault  there- 
in,, since  such  instruction  authorized  recovery 
without  proof,  required  under  tbe  complaint,  that 


decedent  had  no  knowledge  of  tach  defects,  nor 
could  have  had  by  exercise  of  ordinary  care. 

2.  An  erroneous  instruction  was  not  cured  by 
another  which  correctly  stated  the  law. 

3.  in  an  action  to  recover  for  the  death  of  a 
servant  caused  by  negligent  eonatmction  of  a 
footboard  on  an  engine,  and  malntiUning  «n 
embankment  close  beside  defendant's  track, 
where  the  evidence  required  the  submission  of 
the  question  whether  such  servant  had  knowl- 
edge of  the  defective  condition  and  insecure 
footboard,  an  instruction  directing  a  verdict 
for  plaintiff  if  decedent's  death  resulted  from 
such  detects,  and  ignoring  tbe  servant's  knowl- 
edge thereof,  was  not  harmless  error  because 
the  jury's  answers  to  special  interrogatories 
showed  that  decedent  had  no  such  knowledge, 
when  no  answer  was  made  concerning  deced- 
ent's knowledge  of  the  defective  footboard, 
though  answers  were  made  as  to  his  knowledge 
of  the  condition  of  the  track  and  embankment 

Appeal  from  circuit  court,  Greene  county; 
W.  W.  Moffett  Judge. 

Action  by  Malinda  H.  Glover,  odmlnlstra- 
trix  of  William  D.  Glover,  deceased,  against 
the  Chicago,  Indianapolis  &  Louisville  Rail- 
way Company.  Judgment  for  plaintlft,  and 
from  an  order  denying  Its  motion  for  a  new 
trial  defendant  appeals.  Reversed. 

Bl  C.  Field,  Wm.  S.  Klnnan.  and  Davis  & 
Moffett  for  appellant  Brooks  it  Brooks  and 
S,  B.  Lowe,  for  Appellee. 

MONKS,  J.  This  action  was  bron^^t  by 
appellee  against  appellant  to  recover  dam- 
ages for  the  death  of  William  D.  Glover. 
The  decedent  was  employed  by  appellant  as 
a  conductor  of  a  stone  train.  His  duties 
were  to  supply  various  stone  quarries  with 
empl7  cars  to  be  loaded  with  stone,  and  to 
haul  out  loaded  cars  to  the  main  track.  At 
0  o'clock  a.  in.  on  December  16^  1807,  the 
decedent  and  bis  train  crew  left  Bedford 
for  their  usual  day's  work.  A  few  minutes 
after  9  o'clock  they  coupled  engine  No.  28 
to  some  cars,  and  pushed  them  into  the 
Hallowell  quarry.  Tbe  decedent,  hts  two 
brakemen,  and  a  boy  stepped  onto  the  foot- 
board at  the  rear  end  of  tbe  engine  tank, 
and  the  engine  was  started,  running  back- 
wards ont  of  tbe  quarry.  At  a  point  on  ibe 
switch  about  900  feet  from  where  the  cars 
were  left,  there  was  an  embankment  of 
dirt,  stone,  and  spalls,  from  3  to  9  feet  high, 
and  30  feet  long.  This  embankment  sloped 
downward  from  the  top  to  the  end  of  the 
ties  at  an  angle  of  about  45^.  At  a  iMint 
about  the  center  of  this  embankment  the 
end  of  the  footboard  on  which  tbe  decedent 
was  standing  struck  a  rock  or  spall,  split- 
ting and  breaking  It,  and  the  decedent  ei- 
ther jumped  or  fell  against  this  embank- 
ment and  was  so  close  to  the  track  as  to 
leave  no  room  to  escape,  and  he  was  run 
over  by  the  engine  and  killed.  The  jury  re- 
turned a  general  verdict  In  favor  of  oppel 
lee.  and  also  answers  to  special  Interroga 
tories.  Appellant  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  judgment 
rendered  on  tbe  verdict  against  appellant 

One  of  tbe  causes  assigned  for  a  new  trial 
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calls  In  question  the  correctness  of  Instrnc- 
tion  12  siren  to  the  Jury.  The  Instruction 
reads  as  follows:  "Or  if  you  find  from  tbe 
erldence,  by  a  preponderance  thereof,  that 
sttld  CTglne  28  bad  a  footboard  which  was 
iieg:llgently  constructed  by  the  defendant 
ont  of  brash,  brittle,  and  unsound  timber, 
and  insecurely  placed,  and  that  said  Glover 
was  using  tbe  said  englue  No.  28^  at  the 
time  of  his  injury,  in  tbe  line  of  his  duty, 
and  was  on  the  said  Hallowell  switch,  and 
that  said  engine  was  In  motion,  and  that  he 
was  riding  on  said  footlxiard,  giving  due 
and  reasonable  attention  to  the  duties  of  the 
occasion,  and  that  at  that  time  defendant 
company  bad  permitted  stone,  rock,  debris 
of  various  kinds,  to  be  placed  along  said 
track,  on  either  side  thereof,  for  some  dis* 
tance  on  either  side  of  the  point  where  the 
accident  is  charged  to  have  occurred,  which 
stone,  rock,  and  debris  were  placed  within 
a  foot  of  the  rail  of  said  track,  and  that  said 
rock,  stone,  and  debris  formed  an  embank- 
ment of  a  height  of  from  four  to  five  feet, 
rising  at  an  angle  of  forty-five  degrees,  or 
thereabouts,  and  that  the  defendant  company 
knew  such  dSbris,  rock,  and  atone,  and  em- 
bankment were  there,  and  that  while  the 
said  Glover  was  so  In  discharge  of  tbe  line 
of  his  duty,  and  was  riding  on  said  foot- 
(xjard,  the  same  collided  with  a  stone,  and 
that  by  reason  of  said  footboard  being  neg- 
ligently constructed  of  brash,  brittle,  and 
unsound  timber,  it  broke  and  gave  way 
when  It  collided  wltb  said  stone,  and  that 
by  reason  of  said  breakage  and  giving  way 
of  said  board  tbe  decedent  was  thrown  or 
caused  to  fall  over  against  satd  embank- 
ment, and  that  said  embankment  kept  talm 
from  extricating  himself  from  danger,  as 
he  might  have  done  had  It  not  been  for 
said  embankment,  when  he  fell  against  it, 
causing  him  to  rebound  and  fall  under  said 
engine,  and  that  said  engine  passed  over 
him,  causing  him  such  injury  as  result- 
ed la  his  death,  and  that  he  was  without 
fault  therein,  then  you  should  find  for  the 
plaintiff."  It  was  alleged  In  the  complaint 
that  appellant  had  fnll  knowledge  of  the  de- 
fects mentioned  In  said  instruction,  and  that 
the  decedent  had  no  knowledge  thereof. 
L-nder  the  allegations  of  tbe  complaint,  ap- 
pellee was  required  to  prove,  not  only  that 
the  decedent  had  no  knowledge  of  said  de- 
fects, but  that  he  could  not  have  knovra 
them  by  tbe  exercise  of  ordinary  care. 
Stone  Co.  v.  Summltt,  152  Ind.  207,  29G,  300, 
53  N.  E.  235,  and  cases  cited;  Pennsylvania 
Co.  T.  Ebaugh,  152  Ind.  531,  535,  53  N.  E. 
7«3.  It  win  be  observed  that  said  Instruc- 
tion wholly  ignores  the  decedent's  knowl- 
edge of  the  defects  mentioned  in  said  in- 
struction, and  directs  a  verdict  In  favor  of 
appellee  even  though  the  decedent  may  have 
hied  full  knowledge  of  said  defects  or  dan- 
gers, or  could  have  had  such  knowledge  by 
the  exercise  of  ordinary  care.  If  he  had 
IcDowledge  of  such  defects  and  danger,  or 


could  have  had  such  knowledge  by  the  ez- 
ercise  of  ordinary  care,  then  be  assumed  tbe 
risks  resulting  therefrom.  If  thereafter  he 
voluntarily  continued  In  the  service.  Stone 
Co.  V.  Summitt,  152  Ind.  297,  299,  300,  53  N. 
E.  23G;  Pennsylvania  Co.  v.  Bbaugh,  152  Ind. 
531,  533,  635,  53  N.  E.  7«3,  and  cases  dted; 
Railway  Co.  v.  Parker  (this  term)  50  N.  K  86; 
Hallway  Co.  v.  Kemper,  147  Ind.  561,  565,  47 
N.  E.  214,  and  eases  cited;  Power  Co.  T.  Mur- 
phy, 115  Ind.  566,  569,  570,  18  N.  E.  80.  See. 
also.  Carriage  Go.  v.  Potter,  153  Ind.  107,  53 
N.  E.  465;  Qulnn  v.  Railway  Co.,  107  Iowa, 
710,  77  N.  W.  464.  In  Pennsylvania  Go.  v. 
Ebaugb,  supra,  the  trial  court  gave  the 
Jury  an  Instruction  which  contained  the  ele- 
ment of  actual  knowledge  on  tbe  part  of  the 
Injured  employs,  but  omitted  any  reference 
to  his  constructive  knowledge,  and  this  court 
said:  "The  objection  urged  against  instmc- 
tlon  19  Is  that  It  limited  the  plaintlfC'a  as- 
sumption of  risk  to  the  defects  in  the  road- 
bed of  which  he  bad  actual  knowledge.  It 
Is  a  rule  of  uulversal  acceptance  by  the 
courts  of  this  country  that  an  employ^  as- 
sumes all  tbe  ordinary  risks  of  his  employ- 
ment which  are  known  to  him,  or  which  by 
tbe  exercise  of  ordinary  diligence  would 
have  been  known  to  blm."  As  the  said  In- 
struction 12  directed  the  Jury,  In .  plain 
terms,  to  find  for  the  plaintiff  if  the  facts 
therein  stated  were  proven,  without  regard 
to  the  actual  or  constructive  knowledge  of 
decedent,  it  was  clearly  erroneous.  Such 
an  instruction  could  not  be  corrected  by  an- 
other which  correctly  stated  the  law.  This 
could  only  be  done  by  withdrawing  the  In- 
struction from  the  Jury,  which  was  not  done. 
Hallway  Co.  v.  Noftsger,  148  Ind.  109,  47 
N.  E.  332,  and  cases  cited;  Wenning  v.  Tee- 
pie,  144  Ind.  194,  41  N.  E.  600,  and  cases 
cited;  aem  v.  State.  31  Ind.  480.  Appellee 
Insists  that  said  Instruction  was  harmless, 
for  the  reason  that  the  evidence  and  the 
answers  of  tbe  Jury  to  the  special  interroga- 
tories show  that  the  decedent  had  no  actual 
or  constructive  knowledge  of  said  defects. 
The  Jury  answered  Interrogatories  concern- 
ing the  decedent's  knowledge  of  the  track, 
the  condition  of  tbe  banks,  stones,  and 
spalls,  and  the  proximity  of  the  same  to  the 
track,  but  answered  no  Interrogatories  "con- 
cerning tbe  decedent's  knowledge,  actual  or 
constructive,  of  said  footboard  being  con- 
structed of  brash,  brittle,  and  unsound  tim- 
ber, and  being  insecurely  placed.".  The  bur- 
den of  proving  the  decedent's  want  of 
knowledge,  actual  and  constructive,  was  up- 
on appellee,  and  not  upon  appellant.  Stone 
Co.  V.  Summltt,  152  Ind.  297,  299,  300,  53 
N.  E.  235,  and  cases  cited;  Railway  Co.  v. 
Parker  (this  term)  .'W  X.  E.  86;  Pennsylvania 
Co.  V.  Ebaugb,  152  Ind.  531.  535,  53  N.  E. 
763;  Ames  v.  Railroad  Co.,  135  Ind.  363,  35 
N.  E.  117.  We  have  read  the  evidence,  and 
It  is  of  such  character  as  required  the  court 
to  submit  to  the  Jury  the  qnestlon  whether 
or  Dot  the  decedent  had  knowledge,  actual 
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or  eonatructlTe,  ot  tbe  "brasb,  brittle,  and 
unsotind  condition  of  aald  footboard,  and  its 
being  insecurely  placed."  In  such  a  case  It 
cannot  be  said  that  said  Instrnctlcm  was, 
liarmless.  It  follows  that  the  trial  court 
erred  In  ovemillug  appellant'^  motion  tac 
a  new  trial.  It  Is  not  necesaary,  therefore, 
to  determine  whether  or  not  the  answers  to 
the  Interrogatories  show  that  the  decedent 
bad  no  knowledge,  actual  or  constmctiT^ 
of  the  otiier  defects  mentioned  In  said  In- 
struction. Judgment  reversed,  with  Instruc- 
tions to  sustain  appellant's  motion  for  a  new 
trial,  and  for  further  proceedings  not  incon- 
slBtent  with  this  opinion. 


(154  Ind.  5M) 

ABIOHT  y.  SEARI^  et  nr. 

(Sopreme  Court  of  Indiana.   May  17,  1900.) 

HUSBAND  AND  WIPE— ESTATE  BY  ENTIRETIES 
—PRELIMINARY  CONVEYANCE— MORTGAGE — 
HUSBAND'S  DEBT— VALIDITY— WIFE'S  ESTOP- 
PEL. 

1.  Where  defendants,  husband  and  wife,  and 
tenants  by  entiretieB  of  certain  real  estate,  ex- 
ecute deeds  to  a  third  person,  who  reconveys 
to  the  husbaod  alone,  such  deeds  bein^  without 
consideration,  and  only  for  the  purpose  of  vest- 
iog  title  in  the  husband  singly,  and  the  hus- 
band then  mortgages  the  property  to  secure  his 
indiTidual  debt,  such  mortgage  is  Toidable  both 
by  husband  and  wife,  since  It  would  be  so  voida- 
ble if  made  by  both  without  the  Intervening 
conveyances,  and  what  cannot  be  done  directly 
cannot  be  done  by  Indirection. 

2.  A  wife  who  is  tenant  by  entirety  with  her 
husband  in  certain  lands  is  not  estopped  to  con- 
test the  validity  of  a  mortgage  executed  by 
them  to  secure  the  husband's  mdividnal  debt  by 
the  fact  that,  in  order  to  make  the  property 
available  as  security,  she  joined  witb  the  hus- 
band in  conveying  it  to  a  third  person,  who  re- 
conveyed  to  him,  the  arrangement  for  the  loan 
having  been  made  without  her  knowleds^,  the 
mortgagee  having  relied  on  his  agent,  who  had 
fall  knowledge  of  the  facts,  and  no  misrepresen- 
tation or  concealment  having  been  shown  by  the 
wife- 
Appeal  from  circuit  court,  Delaware  coun- 
ty; William  O.  Barnard,  Special  Judge. 

Suit  by  Adolph  Ablcbt  against  Ezra  Searls 
and  Mary  E.  Searls  to  foreclose  a  mortgage. 
From  a  Judgment  in  favor  of  defendants, 
plaintifF  appeals.  Affirmed. 

Templer,  Ball  &  Templer,  S.  A.  Dickson, 
and  J.  D.  Clark,  for  appellant  Gregory,  SlI- 
rerburg  &  Lote,  for  appellees. 

BAKER,  J.  Snit  by  appellant  to  foreclose 
a  mortgage.  Answer  In  general  denial  by 
all  the  appellees,  and  answer  of  coverture 
and  suretyship  by  api>ellee  Mary  E.  Searls. 
Reply  in  general  denial  and  two  affirmative 
paragraphs  of  estoppd.  Trial  by  the  court 
Special  finding  of  facts  and  conclusions 
of  law.  Personal  Judgment  for  appellant 
against  appellee  Ezra  Searls,  and  judgment 
for  appellees  denying  the  foreclosure.  Mo- 
tion for  a  new  trial  overruled.  Exceptions 
by  appellant  to  each  adverse  ruling. 

The  only  question  presented  on  this  ap- 
peal is  the  correctness  of  the  conclusions  of 


law  on  the  facts  found.  The  finding  is  sub- 
stantlally  aa  follows:  On  February  17,'  1880, 
John  Kirk  conveyed  the  real  estate  In  con- 
troversy,  a  lot  in  Muncle.  Ind.,  to  appellees 
Esra  Searls  and  Mary  S.  Searls,  husband 
and  wife,  ^ho  took  and  held  the  title  aa 
tenants  by  entireties  untU  September  2. 18S6. 
Some  days  prior  to  Septemb^  2,  1880,  Ezra 
Searls  applied  to  John  A.  Kemer,  a  loan 
agent  and  mtmey  broker,  resl^ng.In  Munde, 
to  obtain  a  loan  of  $600  for  use  in  his  busi- 
ness as  carpenter  and  contractor,  uid  c^ered 
to  give  as  security  for  the  r^ayment  of 
the  loan  a  mortgage  on  the  property  owned 
by  hImsetC  and  wife.  Keener  was  acquaint- 
ed with  the  condition  of  the  titie,  and  In- 
formed Searls  that  a  mortgage  could  not  be 
given  while  the  titie  was  held  by  himself 
and  wife,  and  advised  him  to  have  convey- 
ances made  of  tiie  property  by  which  the 
titie  might  be  in  himself,  and,  if  the  title 
was  so  transferred,  he  would  procure  him 
the  loan.  Shortly  after  this  conversation. 
Keener  wrote  to  appellant  who  lived  in 
Dayton.  Ohio,  and  Informed  him  that  he 
could  loon  for  lUm  fOOO,  to  be  secured  by 
first  mortgage  upcm  a  Watdiington  street 
property  owned  by  Ezra  Searls.  Shortly 
after  the  receli»t  of  the  letter,  appellant  for- 
warded to  Keener  fOOO.  On  September  2, 
1886,  Keener  prepared  deeds  from  Ezn 
Searls  qnd  wife,  Mary  E.  Searls,  to  Calvin 
Wachtell,  and  from  ;Wachtell  and  wife  to 
Ezra  Searls;  also  a  mortgage  for  $600  from 
Searls  and  Searls  to  appellant  being  the 
mortgage  In  controversy;  and  the  deeds  and 
mortgage  were  executed  by  the  parties  at 
the  same  time  as  a  part  of  the  same  trans- 
action. The  conBlderati<m  of  the  deeds  pur^ 
ported  to  be  $2,500,  but  in  fact  there  was 
no  consideration,  and  they  were  executed 
solely  for  the  purpose  of  placing  the  titie  In 
Ezra  Searls.  As  a  part  of  the  same  trans- 
acU(m,  £^ra  Searls  executed  to  appellant  a 
note  for  $600,  and  five  Interest  coupon  notes 
for  $48  each,  and  to  secure  these  notes  he 
delivered  to  Keener  the  mortgage  above 
mentioned.  After  the  execution  and  d^v- 
ery  of  the  deeds,  notes,  and  mortgage.  Keen- 
er delivered  to  Ezra  Searls  the  $600.  and 
Ezra  used  and  expended  it  In  bis  own  8^>a- 
rate  business,  and  no  part  was  paid  to  or 
received  by  Mary  E.  Searls.  or  applied  to 
any  debt  or  liability  of  hers;  nor  was  any 
part  used  in  the  payment  of  any  incum- 
brance on,  or  to  Improve  or  better  the  con- 
dition of,  the  lot.  Keener  mailed  the  notes 
to  appellant  and.  after  the  deeds  and  mort- 
gage were  recorded,  he  prepared  an  ab- 
stract of  title  to  the  property,  and  sent  the 
mortgage  and  abstract  to  appellant  at  Day- 
ton, Ohio.  When  the  first  coupon  interest 
note  became  due.  appellant  sent  it  to  Keen- 
er, who  collected  it  and  forwarded  the 
money  to  appellant  Tbcre  was  due  on  the 
notes  as  principal.  Interest,  and  attorney's 
fees,  $1,187.35.  Upon  these  facts  the  court 
concluded  the  law  to  be  that  appellant  was 
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entitled  to  &  personal  Judgment  ogolnflt  Bzra 
Searls  for  $1,187.35,  and  tbat  lie  was  not 
entitled  to  a  foreclosuro  of  bis  mortg^^. 
Had  the  mortgage  been  made  directly  to  ap- 
pellant without  ttae  conveyances  mentioned 
In  tbe  special  findings,  there  could  have 
been  no  question  of  Its  invalidity  as  to  both 
Ezra  and  Mary  £.  Searls,  as  it  Is  settled  law 
that  a  mortgage  executed  by  uusband  and 
wife  upon  real  estate  owned  by  them  as 
tenants  by  entireties  to  secure  the  Individ- 
ual Indebtedness  of  the  husband  Is  voidable, 
not  only  as  to  the  wUe,  but  aa  to  the  hus- 
Iwnd  as  well.  Bennett  v.  Mattlngly,  110  Ind. 
197,  10  N.  B.  299,  11  N.  E.  792;  Crooks  t. 
Kennett,  111  Ind.  349, 12  N.  E.  715;  Machine 
Co.  T.  Scovell,  111  Ind.  661.  13  M.  E.  E»; 
Wilson  T.  Logue.  131  Ind.  191,  20  N.  B.  1079; 
Sohn  t.  Gantner,  134  Ind.  31,  3(t  N.  E.  787; 
Klein  T.  Same.  135  Ind.  609,  35  N.  B.  2; 
Grxeak  Hibberd,  149  Ind.  351,  48  N.  B. 
361.  This  being  true,  the  conveyances  of 
tbe  smgertj  to  Wa<Atell  and  the  reconvey* 
ance  to  Bzra  Searls  (being  without  consider- 
ation, and  for  the  sole  purpose  of  placing 
tbe  title  In  Ezra  Searls)  would  not  change 
the  result,  for  the  law  declares  that  what- 
ever Is  prohibited  to  be  done  directly  can- 
not be  effected  Indirectly.  Machine  Co.  v. 
Scovell,  m  Ind.  551,  IB  N.  B.  58;  Long  v. 
Crosson,  110  Ind.  S.  21  N.  E.  460,  4  L.  B.  A. 
783;  Oneesk  v.  Hibberd,  149  Ind.  354,  48  N. 
E.  801.  It  Is  the  Insistence  of  appellant, 
however,  that  on  tbe  facts  as  found  Mary  B. 
S«uia  Is  esti^ped  fibm  claiming  that  the 
title  to  ttie  property  was  held  by  entlretlea. 
Svcb  a  conclusion  Is  unaotborized  by  the 
special  flndings.  The  burden  was  on  appel- 
lant to  establish  the  facts  constituting  an 
estoppel,  and,  to  authorize  a  conclusion  of 
law  that  a  party  Is  estopped,  every  essential 
element  must  be  clearly  stated  In  the  spedai 
flndings.  It  must  aCBrmatlvely  ^[^ear  from 
the  flndings:  First,  that  there  ynm  a  mis- 
representation or  concealment  of  material 
facta;  second,  tbat  the  misrepresentation 
was  made  with  knowledge  of  the  facts; 
third,  tbat  tbe  party  to  whom  It  -wan  made 
was  ignorant  of  tbe  truth  of  the  matter; 
fonrtli,  that  It  was  made  with  the  Intention 
tbat  tbe  other  party  should  act  upon  It; 
flfOi,  that  the  other  party  was  Induced  to 
act  upon  It,  to  his  Injury.  Bank  v.  Wil- 
liams, 126  Ind.  423.  26  N.  E.  75;  Bank  v. 
Whitehead.  149  Ind.  560,  49  N.  B.  402.  89 
L.  R.  A.  725.  Keener  was  a  loan  broker, 
an  Intermediary,  who  brought  borrower  and 
lender  together.  His  business  was  to  find 
tenders  for  borrowen  and  borrowers  for 
tendera.  In  so  far  as  he  acted  for  a  bor- 
rower»  he  was  the  borrower's  ^ent;  in  so 
&r  as  be  acted  for  the  lender,  he  was  the 
lender's  agent.  Haas  v.  Buston,  14  Ind.  App. 
8,  ^  N.  E.  298.  Btoi  Searl  was  tbe  borrow- 
er,  and  appellant  was  the  lender.  The  ar- 
rangement between  Keener  and  Esra  as  to 
the  proposed  tra&sfer  of  title  was  made,  and 
the  letter  from  Keoier  to  appellant  was  seat. 


before  Mary  E.  Searls  Is  shown  to  have  had 
any  knowledge  of  the  truisactlon.  The  only 
thing  that  the  finding  shows  that  she  did 
was  to  sign  the  deed  and  mortgage  on  Sep- 
tember 2,  1886.  Appellant  bad  sent  Keener 
the  money  to  loan  before  that  time.  Keen- 
er, in  his  letter,  did  not  disclose  that  he  was 
acting  for  the  borroww,  VSssn.  St>,  as  far 
as  appellant  Is  concerned,  he  relied  on  Keen- 
er In  making  tbe  loan,  and  Keener's  knowl- 
edge was  appellant's,  if  It  were  material 
that  appellant's  knowledge  be  shown.  But 
the  subject  of  appellant's  knowledge  would 
not  be  material  until  appellant  had  first  es- 
tablished a  misrepresentation  or  conceal- 
ment of  material  tacts  on  the  part  of  Mary, 
and  that  tbe  finding  falls  to  show.  Judg- 
ment affirmed. 


(IM  Ind.  688) 
FOBSTTHE  et  aL  v.  BBANDBNBUBG. 
(Supreme  Court  of  IndlAna.  May  17.  1900.) 

TBNDOB  AND  PURCHASBB-PURCHASR-HOKET 
UBN— PRIORITY— WAIVER— NOTICE- 
INNOCENT  PURCHASBR. 

1.  Plaintiff  received  a  legacy  of  $500  under'  her 
father's  will,  and  $260  as  her  share  of  the  re- 
mainder of  the  estate.  The  executor  sold  testa- 
tor's land  to  B.,  and  accepted  receipt*  of  tbe 
plaintiff  for  $760  of  the  purchase  price,  and  B. 
agreed  to  deed  plaintiff  a  part  of  tiie  land,  or 
pay  her  the  amount  with  interest.  B.  sold  the 
land  to  F.,  whose  husband,  as  her  agent,  had 
actual  notice  oC  plaintiff's  claim.  Held,  that 
plaintiff  was  entitled  to  a  lien  against  the  real 
estate  paramount  to  F.'b  claim  under  her  deed 
for  the  amount  of  her  pact  of  the  purchase 
money  remaining  unpaid. 

2.  Where  defendant's  husband,  who  was  act- 
ing as  hei-  agent,  had  actual  notice  of  plaintilTs 
lien  on  the  land  purchased  before  tbe  deed  was 
made  or  he  had  paid  tbe  purchase  price,  the  de- 
fendant was  not  an  innocent  purchaser. 

3.  The  fact  that  the  purchaser  of  testator's 
land  fnHn  an  executor  had  an  option  under  his 
agreement  with  one  of  the  heirs,  who  had  ex- 
ecuted receipts  to  the  executor  for  her  share  of 
the  purchase  money,  to  pay  such  heir  for  her 
part  either  in  money  or  by  conveying  a  part  of 
the  land  to  her,  did  not  constitute  a  waiver  on 
the  part  of  the  heir  of  her  right  to  enforce  her 
lien  against  the  land,  or  prevent  its  enforce- 
ment, 

AH>eal  from  circuit  court,  Huntington 
county;  O.  W.  Watklns,  Judges 

Action  by  Letha  Brandenburg  against  Har- 
riet Forsytbe  and  another.  From  a  judgment 
in  favor  of  the  plaintiff,  and  from  an  x»rder 
denying  a  new  trial*  defaidants  appeal.  .  Af- 
Srmed. 

James  M.  Hatfield,  for  appellanta  T.  O. 
Smith,  for  appellee. 

MONKS,  T.  Action  by  appdlee  against  ap- 
pellants to  enforce  a  Ilea  against  real  estate. 
Appellants'  demurrer  to  the  complaint  for 
want  of  facts  was  overruled.  Appellants  filed 
separate  answers  to  the  complaint  Appellee 
filed  replies  to  said  answHS.  The  demurrers 
of  appellant  Harriet  Forsythe  to  two  para- 
graphs of  appellee's  reply  to  said  appellants' 
answer  were  overruled.  The  cause  was  tiled 
by  the  court,  and  a  special  finding  of  facts 
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made,  and  conclusions  of  law  thereon  stated 
In  faTor  of  appellee,  and,  over  a  motion  for 
a  new  trial.  Judgment  was  rendered  against 
appellants,  and  the  real  estate  ordered  sold 
to  pay  the  same.  The  errors  assigned  call  in 
Question  the  first  conclusion  of  law.  the  ac- 
tion of  the  court  In  orerrullng  the  demurrer 
to  the  complaint,  In  oTermling  the  demurrer 
of  appellant  Harriet  Forsythe  to  said  para- 
graphs of  the  reply,  and  In  oTerrallng  the 
motion  for  a  new  trial. 

If  the  first  conclusion  of  law  was  not  er- 
roneous, the  court  properly  overruled  the  de- 
murrer to  the  complaint,  and  the  errors,  If 
^uy.  In  overruling  the  demurrers  to  the  para- 
graphs of  reply,  were  harmless.  It  appears 
from  the  finding  of  facts  that  Moses  Bran- 
denburg, who  was  the  father  of  appellee, 
Samuel  E.  Brandenburg,  one  of  the  appel- 
lants, and  six  other  children,  died  testate, 
seized  In  fee  simple  of  the  real  estate  de- 
scribed In  appellee's  complaint.  Said  Moses 
Brandenburg,  by  bis  last  will,  which  was 
duly  admitted  to  probate,  gave  a  legacy 
of  $600  to  apx>ellee,  and  devised  the  reel  es- 
tate in  controversy  to  his  eight  children. 
HIb  executor,  by  order  of  court,  sold  said 
real  estate  for  the  payment  of  the  debts  of 
said  deceased  to  one  of  the  appellants, 
Samuel  E.  Brandenburg,  and  by  order  of 
court  executed  to  him  a  deed  therefor.  There 
was  due  of  the  proceeds  of  the  sale  of  said 
real  estate,  after  the  payment  of  debts  and 
deducting  the  legacy  of  $500  given  to  ap- 
pellee, the  sum  of  $260  to  each  of  said  eight 
children;  and  there  was  due  to  appellee  out 
of  said  proceeds  said  legacy  of  $500,  mak- 
ing a  total  amount  due  her  of  $760.  It  was 
agreed  between  the  executor,  Samuel  B. 
Brandenburg,  one  of  the  appellants,  who  was 
the  purchaser  of  said  real  estate,  and  appellee, 
that.  If  said  Samuel  would  procure  the  re- 
ceipts of  appellee  for  said  sum  of  $760.  said 
executor  would  accept  them  in  lieu  of  that 
amount  of  the  purchase  money  for  said  real 
estate,  and  it  was  agreed  that  said  Samuel 
would  pay  the  same  to  appellee  with  6  per 
cent.  Interest,  or  would  deed  her  a  part  of 
said  real  estate  In  payment  thereof.  Said  ap- 
pellee, pursuant  to  said  agreement,  signed 
said  receipts,  and  delivered  them  to  said 
Samuel,  who  delivered  the  same  to  the  exe- 
cutor, who  accepted  the  same  in  lieu  of 
that  much  purchase  money.  Said  executor 
filed  said  receipts  of  said  appellee  for  said 
$700,  and  received  credit  therefor  in  the  set- 
tlement of  said  estate.  Afterwards  a  written 
contract  was  executed  by  the  appellee  and 
said  Samuel,  which  provided  that  said  ap- 
pellee "agreed  to  let  her  share  lay  until  the 
place  is  paid  for,  after  which  said  Samuel 
agrees  to  pay  her  $7G0  with  6  per  cent 
interest,  or  deed  her  a  part  of  the  land  for 
the  amount"  Several  years  after  the  date  of 
said  agreement  said  Samuel  E.  Brandenburg 
agreed  to  adjust  said  claim,  and  otherwise  se- 
cure appellee,  by  executing  two  notes  with 
one  HarTln  Brandenburg  ai  eecurity,— one 


for  $550,  and  one  for  $210,— both  to  be  ae- 
cured  by  a  mortgage  upon  another  tract  of 
land  owned  by  said  Samuel  E.  adjoining  tbe 
tract  described  In  tbe  complaint  Said  notes 
were  executed  by  said  Samuel  B.  and  said 
Marvin,  but  said  mortgage  was  never  execut- 
ed, and  said  notes  were  never  accepted  by 
appellee.  Said  Samuel  E.  anu  Marvin  Bran- 
denburg were,  when  they  executed  said  not^ 
and  ever  since  have  been,  and  now  are.  In- 
solvent and  said  notes  are  worthless.  Said 
appellee  lived  In  two  rooms  In  the  dwelling 
house  on  the  real  estate  described  in  tbe 
complaint,  furnished  with  her  furniture,  since 
a  short  time  after  her  father's  death,  and 
still  occupies  the  same  as  her  home.  Said 
Samu^  has  never  conveyed  appellee  any 
part  of  said  land,  or  otherwise  paid  any  part 
of  said  indebtedness,  except  that  in  a  settle- 
ment between  them  said  Samuel  B.  was  al- 
lowed by  appellee  $128  for  her  meals  at  his 
table,  to  be  applied  on  the  Interest  of  said 
indebtedness.  The  total  amount  of  said  In- 
debtedness of  $760  and  the  interest  thereon, 
less  said  $128,  Is  due  from  said  appellant 
Brandenbui^.  On  February  5,  1888,  appel- 
lant Joseph  Forsythe,  for  and  on  behalf  of  his 
wife  and  co-appellant,  Harriet  Forsythe,  began 
to  negotiate  wltb  said  Samuel  E.  Brandenburg 
for  the  purchase  of  said  land,  and  on  Feb- 
ruary 7,  1896,  at  7  o'clock  in  the  evening, 
said  Brandenburg  executed  a  deed  fbr  said 
land  to  appellant  Harriet  Forsythe,  and  after 
Its  execution  she  paid  him  $150  on  said  land, 
and  assumed  the  payment,  of  tbe  Richards 
and  Vergon  mortgages.  About  noon  on  said 
day  said  Brandenburg  and  bis  co-appellants 
Forsythe  and  Forsythe  arranged  for  an  ex- 
tension of  time  on  a  mortgage  of  the 
.^tna  Life  Insurance  Compajiy  on  said 
land,  and  paid  the  accrued  hiterest  thereon, 
and  $45  commission,  for  such  extension,  and 
gave  notes  for  the  annual  interest  in  ad- 
vance as  a  part  consideration  for  tbe  con- 
veyance that  was  made  in  the  evening  of 
said  day.  Joseph  Forsythe  was  the  agent 
of  his  wife  and  co-appellant  Harriet  For- 
sythe, in  the  negotiation  for  and  purchase  of 
said  real  estate;  and  while  he  was  negotiat- 
ing for  the  purchase  of  the  same  for  bis  wife, 
and  before  anything  was  paid  on  said  real 
estate,  be  was  notified  at  two  different  times 
that  appellee  held  a  claim  against  said  Bran- 
denbui^  and  said  land,  and  that  she  would  not 
yield  her  possession  of  the  dwelling  house 
thereon  until  she  was  paid;  that  at  5  o'clock 
and  20  minutes  on  February  7.  180S,  and 
before  tbe  deed  was  executed  and  said  $150- 
of  purchase  money  paid,  and  before  the  as- 
sumption of  the  payment  and  settlement  of 
tbe  Richards  and  Vergon  claims,  appellee 
filed  her  complaint  In  this  case,  and  cause*! 
summons  to  Issue  thereon,  and  had  also  filed, 
her  lis  pendens  notice  In  said  case,  by  which 
notice  was  given  to  all  persons  concerned 
that  appellee  bad  commenced  suit  in  tbe- 
Huntington  circuit  court,  tbe  object  and  pur- 
pose of  which  was  to  enforce  a  purchase- 
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moaer  lien  against  satd  real  estate  for  f 1,000, 
which  real  estate  was  described  In  said  notice. 
Upon  the  facts  found  the  court  stated  as  a 
conclusion  of  law  that  appellee  Is  entitled  to 
recover  the  sum  of  $906v  and  that  said  sum 
Is  a  lien  on  the  land  described  In  the  com- 
plaint as  against  all  the  defendants  in  said 
cause,  and  that  it  Is  a  paramount  lien  and 
claim  to  that  of  the  appellant  Harriet  For- 
sf  the  by  virtue  of  her  deed  or  otherwise. 

The  court  did  not  err  In  this  conclusion  of 
law.  The  substance  of  the  transaction  be- 
tween the  executor,  Samuel  E.  Brandenburg, 
and  appellee  was  that  appellee  signed  and 
delivered  a  receipt  for  her  legacy  of  $500  and 
$200,  her  share  as  devisee  of  the  proceeds  of 
the  sale  of  said  real  estate,— In  all  $760,— 
and  thereby  released  and  satisfied  her  claim 
for  said  sums  against  said  executor  and  the 
estate.  In  consideration  of  which  said  Bran- 
denburg, the  purchaser  of  said  real  estate, 
promised  to  pay  her  $760  of  the  purchase 
money  for  snld  land.  When  said  transaction 
was  completed,  said  Brandenburj;  was  In- 
debted to  appellee  for  said  $760  of  the  pur- 
chase money,  instead  of  the  executor,  and 
the  executor  and  the  estate  had  thereby  paid 
appellee  her  legacy  of  $500  and  her  share  of 
the  proceeds  of  said  land  as  devisee,  amount- 
ing to  $260.  There  was  a  Hen  on  said  real 
estate  for  said  purchase  money,  and  the  same 
Twted  In  her  with  the  promise  by  the  pur- 
chaser to  pay  her  said  $760  of  said  purchase 
money.  It  Is  settled  In  this  state  that  under 
such  circumstances  appellee  was  entitled  to 
enforce  a  lien  against  said  real  estate  for  the 
amount  of  said  purchase  money  remaining 
unpaid.  Land  Co.  v.  GIna,  144  Ind.  434,  43S, 
43  K.  E.  443,  and  cases  cited;  Otis  r.  Gregory. 
Ill  Ind.  604.  13  N.  E,  39;  Barrett  v.  Lewis. 
106  Ind.  120,  S  N.  E.  010;  Dwenger  v. 
Branlgan,  05  Ind.  221;  Boyd  t.  Jackson.  82 
iDd.  S2&;  NlcholB  t.  Glover.  41  Ind.  24.  It 
was  said  in  Otis  t.  Gregory  (page  513,  111 
iDd.  and  page  43,  13  N.  E.):  "Equity  baa  »- 
f^rd  tn  such  cases,  as  In  others,  for  the  sub> 
stance^  and  not  tbe  mere  form.  If.  upon 
looking  through  tbe  transaction.  It  appears 
that  the  debt  which  the  party  owes  Is  In 
fact  part  of  the  purchase  price  of  land  ac- 
quired In  0ie  transaction  ontof  which  the  debt 
arose,  a  Hen  will  be  declared  upon  the  land 
In  favor  of  tbe  person  to  whom  the  debt  is 
doe."  Mrs.  Foraythe  was  not  an  Innocent 
purcbaser,  for  the  reason  that  ber  husband, 
who  was  acting  aa  her  agent  in  maldng  said 
D^tlatlnns  and  purchasing  said  land,  re- 
ceived notice  of  appellee's  claim  beftne  the 
deed  was  made  and  before  any  part  of  the 
purchase  money  was  paid.  The  real  estate 
was,  therefore^  subject  to  aald  lien  in  her 
handa.  Hawes  ▼.  Chaille.  129  Ind.  435,  436, 
28  N.  B.  848;  Strohm  t.  Good.  118  Ind.  08. 
M  X.  EL  001;  Higglns  v.  Kendall.  73  Ind. 
522.  The  fact  that  the  purchaser,  under  the 
agreement  with  appeUee,  had  the  option  of 
paying  aald  purchase  .money  by  conveying  a 
part  of  aald  rea!  eatate  Instead  of  paying  tbe 


same  In  money,  does  not  prevent  the  enforce- 
ment of  the  lien.  Neither  did  the  agreement 
on  the  part  of  appellee  to  receive  said  real 
estate  in  payment  of  said  Indebtedness  waive 
said  Hen.  Warv.  Vend.  707;  28  Am.  &  Eng. 
EDO.  Law,  105,  106;  Harvey  v.  Kelly,  41 
Miss.  400,  03  Am.  Dec.  267;  Deason  v.  Tay- 
lor, 63  Miss.  607,  700;  Winters  v.  Fain,  47 
Ark.  403,  1  S.  W.  7U;  Plowman  v.  Riddle. 
14  Ala.  160,  48  Am.  Dec.  92.  Whether  or  not, 
under  the  facts  found,  tbe  lis  pendens  filed 
was  constructive  notice  to  appellant  Harriet 
Forsytbe  Is  Immaterial  for  the  reason  that 
tbe  finding  shows  that  her  husband,  who  was 
her  agent  In  making  said  purchase  and  In 
negotiating  therefor,  had  actual  notice  of  ap- 
pellee's claim  before  said  purchase,  while  act- 
ing as  her  agent  in  conducting  said  negotia- 
tions. This  was  notice  to  said  appellant  Har- 
riet Forsythe.  Brannon  v.  May,  42  Ind.  02, 
101,  and  authorities  cited;  1  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1146.  The  evidence, 
though  conflicting  on  some  points,  Is  sufBcIenf 
to  sustain  all  findings  necessary  to  uphold 
said  conclusions  of  law.  Judgment  afflrmed.- 


OH  Ind.  H9> 
MABTIN  et  «1.  v.  MARKS  et  al. 
(Supreme  Conrt  of  Indiana.  May  9,  1900.) 
HIGHWATS  -  OBSTRUCTION  -  MANDATORY  IN- 
JUNCTION—SUPERIOR  COURT— JURISDICTION 
—SPECIAL  FINDINGS— ABUTTING  LANDOWN- 
ER—PERMANENT DAMAQE  — FINDING  — CON- 
TRIBUTORY ACT  —  REMEDIES  AT  LAW  —  EX- 
TENT  OF  ENCROACHMENT  —  INJURY  —  BVI- 
DENCE— HARMLESS  ERROR— ERROR  CURBO— 
RECORD— REVIEW. 

1.  Acts  1875,  p.  66,  creates  a  superior  court 
of  Uppecnnoe  county,  and  provides  that  it  shall 
have  such  power  to  grant  mjunctions,  restraiu- 
ing  orders,  writs  of  maodate.  etc.,  as  is  now  or 
may  hereafter  be  conferred  on  circuit  conrts. 
Acts  1881,  p.  3T9  (Burns'  Rev.  St.  1804,  S 
1181;  Rev.  St.  1881,  B  1187;  Horner's  Rev. 
St.  1897.  9  1167).  provides  that  writs  of  man- 
date and  prohibition  may  Issue  from  the  su- 
preme and  circuit  courts  of  tbe  state.  Held, 
that  the  superior  court  of  such  county  has  ju- 
risdiction of  a  suit  for  a  mandatory  mjonctfon 
to  compel  the  removal  of  an  obstruction  to  a 
highwav. 

2.  Where  the  trial  judge  fails  to  sign  q>eclal 
findings  of  fact  and  the  conclusions  of  law 
thereon,  tbey  will  be  treated  as  a  general  find- 
ing, and  hence  sudi  failure  is  not  ground  for 
awarding  a  venire  de  novo. 

3.  Where  the  appeal  record  shows  conclusions 
of  law  immediately  following  finding  of  facta, 
the  conclusions  of  law  and  finding  of  facts  con- 
stitute one  Instrument  and  the  judge's  dgna- 
ture  following  the  concluaiona  of  law  is  a  suf- 
ficient signing  of  the  findings  of  fact. 

4.  A  private  person  may  maintain  suit  for  in- 
Jnnetion  to  effect  the  removal  of  a  fence  as  an 
obstruction  of  a  public  highway,  though  a  pub- 
lic nuisance,  vrbere  sucb  person  Is  an  owner  of 
abutting  real  eatate,  access  to  which  Is  materi- 
ally impaired  thereby  to  bis  damage,  though 
he  has  not  been  wholly  deprived  of  such  access, 
ond  thaug:h  the  fence  is  not  on  his  own  land, 
since  nbutting  landowners  have  a  peculiar  and 
distinct  interest,  not  common  to  the  public.  In 
keeping  a  highway  free  fnun  obstructions  inter- 
fering with  the  ordin.iry  means  of  ingress  and 
egress  to  and  from  their  lands. 

5.  Where  suit  is  Instituted  to  compel  the  re- 
moval of  a  fence  alleged  to  he  an  obstruction 
to  a  bl^way  tn  front  of  plalntUTs  lands,  and 
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also  to  recover  damage  for  the  maintenance  of 
such  fence  to  date,  it  is  not  necessary  or  proper 
for  the  court  to  find  the  amount  of  damage  to 
plaintiff's  lands  should  the  fence  become  perma* 
neat,  the  complaint  not  recognizing  a  right  to 
the  permanent  obstruction  of  the  highway. 

6.  A  finding  of  fact,  in  a  suit  of  an  abutting 
landowner  to  enjoin  the  obstruction  of  a  high- 
way by  a  fence,  that,  after  the  obstruction  was 
bout,  plaintiff  placed  a  sate  in  his  own  fence 
bordering  the  highway.  whi(4)  was  one  foot  nar- 
rower than  the  average  farm  gates  in  the  neigh- 
borhood, and  BO  partially  obstructed  access  to 
bis  farm,  is  not  ground  for  an  objection  to  a 
conclusion  of  law  that  plaintiff  is  entitled  to 
the  relief  asked,  it  appearing  that  such  gate 
would  hare  afforded  plaintiff  sufficient  access  to 
his  property  had  the  highway  not  been  obstruct- 
ed, and  he  baring  the  same  right  to  erect  sadi 
gate  after  the  obstruction  was  DuUt  as  before. 

7.  Where  one  defendant  to  a  suit  for  a  man- 
datory injunction  to  effect  the  removal  of  a 
fence  obstructing  a  highway  has  built  and  main- 
tained such  fence  by  force,  and  the  other  de- 
fendant, as  road  supervisor,  has  neglected  and 
refused  to  remove  the  fence,  or  enforce  against 
his  co-defendant  the  penalty  ^wided  for  ob- 
structing highways,  neither  Is  in  a  position  to 
urge  that,  before  bringing  Enjuaction.  plaintiff, 
as  an  abutting  property  owner,  should  have  en- 
deavored to  remove  the  fence,  undn*  Bums' 
Rev.  St.  I  6881  (Homer's  Rev.  St  1807,  S 
5080),  providing  tiiat,  where  a  highway  is  ob- 
structed, the  owner  of  abutting  real  estate  shall 
remove  tbe  obstruction,  since  this  is  merely  ur- 
ging that  plaintiff  should  have  performed  defend- 
ants' duty  for  them,  and  since  plaintiff  could 
not  be  required  to  act  noder  this  section  where 
the  obstrnction  was  forcibly  maintained. 

8.  Burns'  Rev.  St.  1894,  |  0837  (Homer's 
Rev.  Sl  1807,  f  5067),  provides  penalUes  for 
obstmcting  a  hieiiway,  and  section  6S3S  (section 
5088)  declares  that  a  supervisor  who  neglects  to 
enforce  the  penalty  or  to  keep  the  highway  un- 
obstructed maM  be  liable,  etc.  Section  2043 
(section  1961)  makes  it  an  indictable  offense  to 
obstruct  a  highway,  and  section  214$  (section 
2061),  also  makes  it  an  offense  for  a  road  super- 
Tiaae  to  neglect  bis  duties  in  that  regard,  add, 
that  none  of  these  statutes  afford  an  adequate 
remedy  at  law  to  an  abutting  owner  injured  by 
the  maintenance  of  a  fence  obstmcting  a  high- 
way, so  as  to  preclude  his  resort  to  a  mandatory 
injunction  to  effect  its  removal. 

9.  Where  evidence  as  to  the  extent  to  which 
a  fence  obstructing  a  hiehway  encroaches  upon 
its  original  limits  is  conflicting,  the  trial  court's 
finding  of  fact  that  it  encroaches  16  feet,  being 
within  the  testimcmy,  will  not  be  disturbed  on 
appeal,  tbough  no  witness  estimated  it  at  that 
exact  figure. 

10.  An  unsupported  finding  of  fact,  in  a  suit 
by  an  abutting  landowner  to  enjoin  the  obstrac- 
tion  of  a  highway  by  a  fence,  that  no  person 
other  than  plaintiff  bad  a  residence,  barn,  or 
other  domestic  arrangement  on  the  highway,  is 
harmless  error,  since,  so  long  as  plaintiff  sus- 
tained a  peculiar  injury  from  such  obstruction, 
the  fact  tnat  no  other  person  was  peculiarly  in- 
jured is  Immaterial. 

11.  In  a  suit  to  enjoin  the  obstruction  of  a 
highway  by  a  fence,  conflicting  evidence  showed 
that  in  driving  into  the  hU^way  through  a  gate 
from  abutting  lands  horses  were  not  disposed  to 
approach  the  obstmcting  fence:  that  a  wagon 
had  to  be  driven  carefully,  and  backed  at  the 
gate,  to  avoid  cramping;  that  in  hauling  posts 
and  corn  jplaintiff  could  hardly  get  in  and  out; 
that  in  driving  through  with  loaded  hay  ladders, 
the  bind  wheels  or  ladders  would  generally 
catch  on  the  posts;  that  they  generally  had 
trouble  getting  out,  and  broke  corners  off  the 
hay  ladders  going  in,  and  often  hod  to  lift  the 
end  of  the  wagon  over  to  get  in;  that  an  en- 
gine, clover  huller,  and  attached  wapon  went 
in  and  out  at  the  gate  on  lifting  the  wagon 
around;   that  before  the  obatruction  [^aiutiEEs 


had  a  turning  way  of  40  feet  at  the  gate,  but 
since  had  only  about  24  feet.  Held,  that  a  find- 
ing that  on  account  of  the  obstmction  access  to 
plaintiffs'  premises  was  difficult  and  dangeroos. 
and  required  more  time  and  care  than  formerly, 
and  was  attended  with  more  danger  of  break- 
age and  other  loss,  was  ■ostalned  by  the  evi- 
dence. 

12.  In  a  salt  to  enjoin  an  obstruction  to  a  high- 
way, and  for  damages  suffered  by  reason  there- 
of, error  in  admitting  evidence  of  the  extent  to 
which  plaintiff  would  be  permanently  damaged 
by  tbe  continuance  of  the  obstraction  is  cured 
by  the  court's  assessing  plaintiff's  damages  only 
up  to  the  commencement  of  the  action. 

13.  In  a  suit  to  enjoin  an  obstruction  to  a  high- 
way, and  also  for  damages  suffered  by  reason 
thereof,  it  is  proper  to  admit  evidence  as  to  what 
effect  if  any.  the  continuance  of  tbe  obstraction 
would  have  in  diminishing  the  value  of  plain- 
tiff's lands  abutting  on  the  highway. 

14.  Where  objectionable  evidence  and  findings 
based  thereon  are  not  necessary  to  sustain  the 
judgment  rendered,  error  in  admitting  such  ev- 
idence and  making  such  findings  is  harmless. 

15.  Where  appellant's  connsa  fails  to  indicate 
the  page  and  line  of  the  record  in  whidi  a  mo- 
tion to  modify  tiie  judgment  and  tbe  ruUng 
thereon  appear,  it  will  be  presumed  on  appeal 
that  such  motion  and  ruling  have  not  been  em- 
bodied in  the  record,  and  hence  alleged  error 
in  the  court's  action  cannot  be  reviewed. 

Appeal  from  superior  court  Tlppecnnoe 
county;  W.  De  Witt  Wallace,  Judge. 

Suit  by  Aaron  Marks  and  others  against 
John  F.  Martin  and  another.  From  a  judg- 
ment In  favor  of  plaintiffs,  defendants  ap- 
peal. Affirmed. 

Hanley,  Wood  &  Slmins,  for  appellants. 
DavldBon  &  Boulds.  for  appellees, 

MONKS,  J.  This  action  was  brou^t  by 
appellees  against  appellants  for  a  mandatory 
Injunction  to  compel  them  to  remove  a  fence 
coDstnicted  by  appellant  Martin  in  a  public 
hl^way  upon  which  appellees*  farm  abut- 
ted, and  to  prevent  them  from  maintaining 
tbe  same  therein.  The  separate  demurrer 
for  want  of  facts  of  each  ant^laiit  to  Qie 
complaint  was  orermled.  The  cause  was 
tried  by  the  court,  a  special  finding  made,  and 
conclusions  of  law  stated  thereon  In  favor  of 
appellees;  and  over  a  motion  for  a  venire  de 
novo,  a  motion  for  a  new  trial,  and  a  motion 
In  arrest,  Judgmmt  was  rendered  in  fitvor  of 
app^lees.  The  errors  assigned  and  not  walv- 
ea  call  In  question  tbe  conclusions  of  law  and 
the  action  of  tbe  court  In  overrulii^  the  de- 
murrers to  the  complaint,  motion  for  a  venire 
de  novo,  motion  for  a  new  trial,  motion  In 
arrest,  and  motion  to  modify  the  judgment. 

Appellants  insist  that  the  superior  court  of 
Tippecanoe  county  bad  no  Jurisdiction  of  tbe 
subject-matter  of  this  action,  for  the  reason 
that  said  court  was  created  in  1875  (Acts 
1875,  p.  55),  and  the  act  providing  that  courts 
shall  issue  writs  of  mandate  was  enacted  aft- 
erwards In  1881  (Acts  1831,  p.  379:  section 
1181,  Bums*  Rev.  St  1894;  section  1167,  Rev. 
St.  1881;  section  1167,  Homer's  Rev.  St 
1807),  and  gives  jurls^ctlon  thereof  only  to 
the  circuit  courts.  It  Is  tme  that  said  sec- 
tion of  the  act  of  ISSl,  being  section  1181 
(section  1167),  supra,  provides  that  "writs  of 
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mandate  and  prohibition  may  issue  from  the 
supreme  and  circuit  courts  at  this  state,"  bnt, 
in  addition  to  the  Jurlsdlctlw  given  by  other 
sections  of  said  act  of  18'Rt  to  said  superior 
court,  section  14  thereof  expressly  gives  said 
court  and  the  judge  thereof  in  vacation  power 
*no  grant  restraining  orders,  Injonctloiks, 
writs  of  ne  exeat,  Issne  wilts  ot  habeas  cor- 
pus, and  of  mandate  and  prohibition,  to  ap- 
point  receivers,  master  OHnmlsslwers  and 
cnnmlssloners  to  convey  real  property,  •  *  * 
as  Is  now  or  may  hereafter  be  conferred  on 
dnnUt  courts  or  the  judges  thereof."  'nils 
secUon  not  only  gives  the  same  jurisdiction 
over  the  matters  mentioned  therdn  to  said 
superior  court  and  the  judge  thereof  as  was 
then  vested  In  dreolt  courts,  but  also  all  Jn- 
rlsdletltm  over  such  mattws  as  might  here- 
after be  conf^reo  on  the  drcnit  courts. 
Whatever  jurlsdlctl(a  of  said  matters,  there- 
fore^ was  conferred  on  ctrcnit  courts  by  tiie 
act  of  1881,  was  by  said  act  of  IffTS  given  to 
said  superior  courts.  Hockemeyer  v.  Thomjh 
son,  150  Xnd.  176,  48  N.  B.  1029.  4&  X.  E. 
1059.  It  Is  clear  that  said  court  had  jurisdiction 
over  the  subject-matter  of  this  action,  and  did 
not  err  In  overruling  the  motion  In  arrest  ot 
judgment  asserting  want  jurisdiction  as 
the  cause  therefor. 

The  reason  assigned  (or  a  voilre  de  novo 
was  that  tbe  spedal  finding  of  facts  was  not 
signed  by  tile  judge.  If  there  is  no  signature 
of  the  trial  judge  to  the  finding  of  fiieti  and 
the  conclusions  of  law  stated  thereon,  the 
same  must  be  treated  as  a  general  finding. 
Smith  V.  State,  140  Ind.  348,  a40.  30  N.  B. 
1060^  and  cases  cited.  The  failure  of  the 
judge  to  ^gn  the  same  therefore  furnished  no 
grotmd  for  a  venire  de  novo.  As  shown  by  the 
record,  however,  the  conclusions  of  law  follow 
hnmedlatdy  after  the  special  finding  of  fiicts, 
and  tbe  signature  of  the  trial  judge  follows 
the  ctmclualons  of  law.  The  special  finding 
of  facts  and  coucluslons  of  law,  as  prepared 
In  this  case,  therefore  consUtuted  one  written 
Instrument,  which  was  properly  signed  as 
sndi.  O'Neal  v.  Hlnes.  14S  Ind.  32,  37.  43 
N.  E.  016.  The  motion  for  a  venire  de  novo 
was  properly  overruled. 

As  liie  questions  presented  by  tbe  demur- 
rers to  the  cMuplalnt  and  the  exceptions  to 
the  conclusicma  of  law  are  the  same,  a  de- 
termination of  the  latter  necessarily  deter- 
mines the  former.  It  appears  from  the  spe- 
cial finding:  That  at^Ilees  are,  and  have 
been  since  1893  or  18M,  the  owners  of  real 
estate  abutting  upon  the  east  side  of  a  high- 
way *ln  Tippecanoe  county  for  a  distance  of 
about  130  rods,  and  that  tiie  only  means  of 
Ingress  to  and  egress  from  said  real  estate  Is 
by  said  highway.  That  appellant  Martin  is, 
and  has  been  since  1804,  the  owner  of  real 
ertate  abnttliv  upon  the  west  dde  of  said 
hl^way  adjacNit  to  tbe  real  estate  of  ap- 
pellees. Said  highway  was  fenced  on  each 
side,  and  the  distance  between  said  fences 
varied,  but  at  no  place  was  the  distance  less 
than  40  feet  nor  more  than  44  feet  That 


said  highway  was  worked  and  graded,  and 
ditches  were  made  on  each  side,  and  by  rea- 
son of  said  side  ditches  and  the  action  of  the 
water  and  the  wear  of  travel  there  were  left, 
25  or  80  years  i^.  on  each  side  of  the  trav- 
eled way,  and  outside  of  said  side  ditches, 
well-defined  banks  of  greater  or  less  height. 
In  places  as  mudi  as  4  feet,  and  usually  ab- 
rupt and  nearly  perpendicular,  ou  the  top 
of  which  banks  stood  the  tencea  bounding 
said  highway.  In  1896  appellant  Bfartin  was 
appointed  supervisor  of  the  road  district  in 
which  said  highway  Is  located,  and  In  iSnj, 
1896,  and  while  superrlBor  of  said  road  dis- 
trict, he  tore  down  the  fences  along  the  west 
side  of  s^d  highway  the  entire  distance  bis 
land  abutted  thereon,  and  unlawfully  and 
with  force  erected  a  new  and  very  strong  and 
substantial  fence  wHhln  the  limits  ot  said 
highway  for  tbe  same  distance.  This  fence 
was  made  of  strong  posts  deeply  set  in  the 
ground,  upon  which  was  placed  woven  wire, 
and  above  said  woven  wire  were  two  barbed 
wires.  That  by  the  erection  of  said  fence 
said  appellant  Martin  unlawfully  took  from 
the  wl^  Qi  the  highway  tax  the  west  side 
thereof,  and  Inclosed  the  same  as  a  part  of 
his  form,  a  strip'  of  ground  5  feet  wide  at 
the  south  end  at  the  new  fence,  about  19  feet 
In  width  at  appdlees'  bam  lot,  16  feet  In 
widtii  opposite  appellees'  gate,  and  11  feet 
at  the  north  end  of  said  new  fence.  Ttiat 
said  new  fence  was  built  a  part  of  the  way 
near  the  middle  of  the  gravtied  part  of  the 
road,  and  the  distance  between  said  new 
fence  and  the  fence  on  the  east  side  of  the 
road  at  tbe  narrowest  part  was  <mly  21  feet. 
That  at  the  point  opposite  the  gate  leading  In- 
to appellees'  farm  and  to  their  bam  and  dweU- 
Ing  thereon  the  distance  between  the  new 
fence  and  appellees'  fence  was  24  feet  After 
completing  his  fence,  appellant  Martin  re- 
signed hlB  office  of  supervisor  of  said  road 
district,  and  appellant  McCleve  was  appoint- 
ed his  successor.  Before  the  commencement 
of  this  suit,  appellees  notified  said  McCleve. 
and  requested  him.  as  such  supervisor,  to  re- 
move said  fence  from  aaSA  highway,  which 
he  refused  to  do.  That  appellees,  by  reason 
of  said  obstmctlon  of  said  highway,  have  sus- 
tained and  do  now  sustain  a  special  Injury 
not  common  to  the  general  public.  That  It 
has  made  Ingress  to  and  egress  from  their 
farm  more  Inconvenient  dlfficntt.  and  dan- 
gerous. That  in  going  In  and  ont  of  appel- 
lees' Arm  It  requires  more  care  and  time,  and 
is  attended  with  more  danger  of  breakage 
and  loss  on  account  of  said  obstruction,  than 
before  its  erecticm.  That  the  ctmtinuance  of 
said  obstmctlon  will  diminish  the  rental  val- 
ue of  appellees^  tnrm  $35  pw  aimnm,  and 
win  d^redate  the  market  value  of  said  farm 
to  a  marked  extent  That  appellees  have 
sustained  damages  by  reason  of  said  otntmc- 
Hon,  up  to  the  time  o(  the  commencement 
of  this  adion.  In  the  sum  of  925.  The  condu- 
sions  of  law  stated  were:  (1)  That  the  ob- 
struction on  said  highway  Is  a  puUlc  nol- 


Digitized  by  Google 


252 


67  NOBXHEASTERN  REPOBTEB. 


(IiuL 


•ance,  and  should  be  abated  by  tbe  order  and 
decree  of  court;  (2)  that  there  should  be  a 
decree  directing  appellant  Martin  to  abate 
and  remove  said  nuisance,  and  enjoining  him 
trom  renewing  and  continuing  the  same;  (3) 
that  appellees  are  entitled  to  an  order  and 
decree  against  appellant  McCleve,  as  super- 
Tlsor,  to  remove  said  fence,  and  abate  said 
nuisance;  (4)  that  appellees  are  entitled  to 
Judgment  a^nst  appellant  Martin  for  $25 
damages.  It  Is  conceded  by  counsel  for  ap- 
pellants that  the  erection  of  said  fence  In  the 
public  highway  was  a  public  nuisance,  even 
though  It  did  not  operate  as  an  obstruction  to 
public  travel.  This  is  tbe  settled  law  In 
this  state.  City  of  Valparaiso  t.  Bozarth 
<Ind.  Sup.)  65  N.  E.  439,  and  cases  cited.  It 
is  also  true  that  a  public  nuisance  cannot  be 
enjoined  at  the  suit  of  a  private  person.  ■  Mc- 
Cowan  T,  WhitesldeB,  31  Ind.  235;  FoBsion  v. 
Landry,  123  Ind.  136,  24  N.  Ei  96.  A  pri- 
vate person  can,  however,  maintain  an  ac- 
tion for  the  ot>atructlon  of  a  public  highway 
if  he  thereby  sustain  some  particular  or  pe- 
culiar injury  different  In  kind,  and  not  com- 
mon to  the  general  public.  Baliwaj^  Co.  v. 
Noftsger.  148  Ind.  101,  104,  106,  47  N.  E.  332, 
and  cases  cited;  Matlock  r.  Hawkins,  9Z  Ind. 
225, 228;  Stetson  v.  Faxon,  19  Pick.  147.  31 
Am.  Dec  123,  and  note,  pages  132-136;  Mc- 
Cowan  T.  Whltesldes,  31  Ind.  236;  Pettis  v. 
Johnson.  66  Ind.  139;  Fosslon  v.  Landry,  123 
Ind.  136,  140,  141,  34  N.  E.  96.  It  Is  also 
held  In  this  state  that  a  person  owning  real 
estate  abutting  on  a  highway  may  maintain 
an  action  for  and  enjoin  the  otwtructlon  of 
said  highway  Immediately  In  front  of  said 
real  estate,  even  If  the  obstruction  Is  not  up- 
on his  real  estate.  If  It  materially  Impairs  or 
Interrupts  his  access  thereto..  Railway  Co.  v. 
Noftsger,  148  Ind.  101.  104,  105.  47  N.  E.  332, 
and  cases  cited;  McCowan  v.  Whltesldes,  31 
Ind.  235;  Railway  Oo.  v.  Eberle.  110  Ind. 
542,  646,  11  N.  E.  467;  Pettis  v.  Johnson,  56 
Ind.  139;  Egbert  v.  Hallway  Co..  6  Ind.  App. 
360.  83  N.  E.  669.  The  owners  of  real  estate 
abutting  upon  a  highway  have  a  peculiar  and 
distinct  Interest  In  the  highway  In  front  of 
their  real  estate.  This  Interest  Includes  the 
right  to  have  the  highway  kept  open  and  free 
from  any  obstructions  which  prevail  or  ma- 
terially Interfere  with  the  ordinary  means  of 
ingress  to  and  egress  from  said  real  estate. 
Any  permanent  obatmctlon  of  a  public  high- 
way Is  a  nnlsance,  and  if  It  obstructs,  or 
materially  Impairs,  or  interferes  with  the 
means  of  access  to  the  abutting  real  estate, 
the  owners  of  said  real  estate  suffer  a  pe- 
culiar and  particular  Injury,  different  In  kind 
from  the  public  generally.  In  such  case  the 
owner  of  such  real  estate  may  maintain  an 
action  for  damages  and  to  enjoin  such  ob- 
structloBt  whether  tiie  obstruction  Is  on  the 
part  of  the  highway  laid  upon  his  real  es- 
tate or  not.  Bailway  Co.  t.  Eberle,  110  Ind. 
542,  546,  547.  548.  11  >\  E.  467.  and  cases 
cited.  To  maintain  such  an  action  It  Is  not 
accessary  tm  the  abutting  landowner  to 


show  that  he  has  been  entirely  deprived  of 
the  means  of  access  to  his  real  estate,  but  It 
is  sufficient  If  his  means  of  access  thereto 
have  been  materially  Impaired  or  interfered 
with.  Railway  Co.  v.  Eberle,  110  Ind.  542, 
540,  547,  549,  11  N.  El  467;  Railway  Cb.  v. 
Noftsger,  148  Ind.  101,  104.  105,  47  N.  E. 
332;  Egbert  v.  Railway  Co.,  6  Ind.  App.  350, 
33  N.  E.  659.  The  facts  stated  in  the  special 
finding  show  that  the  fence  was  built  In  the- 
public  highway  In  front  of  appellees'  real  es- 
tate, which  abutted  thereon,  and  that  said 
fence  materially  impaired  and  interfered 
with  their  means  of  access  thereto,  and  that 
the  result  of  tbe  Impairment  and  Interference 
with  such  right,  If  allowed  to  continue,  will 
be  the  dei»«clatlon  In  the  annual  rental  value 
of  said  real  estate,  and  also  Its  market  value, 
and  that  appellees'  damages  up  to  the  com- 
mencement of  this  action  are  $2S.  Such  facts 
show  that  appellees  have  suffered  a  peculiar 
and  particular  injury,  different  In  kind  from 
that  which  Is  suffered  by  th6  community  In- 
general.  Railway  Co.  v.  Eberle,110  Ind.  540. 
546,  647,  549,  11  N.  B.  467.  As  this  action 
was  to  recover  damages  for  said  obstmctitm, 
and  compel  its  removal,  and  enjoin  its  con- 
tinuance, it  was  not  necessary  or  proper  for 
the  court  to  find  the  amount  said  real  estate 
was  damaged  by  said  obstruction  upon  the 
theray  that  It  was  permanent  The  com- 
plaint did  not  recognize  the  right  of  ai^el- 
lanta  to  maintain  said  obstruction,  and  con- 
tinue the  use  of  the  part  of  the  highway 
wrongfully  appropriated,  but  demanded  the 
removal  of  said  obstruction.  AU  that  the 
court  was  required  or  authorized  to  find  was- 
the  amount  of  appellees'  damages  to  the  com- 
mencement of  this  action,  and  what  effect,  if 
any,  the  continuance  of  said  nnlsance  would 
have  on  the  value  of  said  real  estate.  Rail- 
way Co.  V.  Eberle,  110  Ind.  551,  11  N.  E.  467. 
It  Is  stated  in  the  special  finding  that,  after 
said  obstruction  was  placed  in  said  highway 
by  appellant  Martin,  appellees  placed  a  gate 
In  the  fence  on  the  east  boundary  of  said 
highway,  through  which  to  pass  to  and  from 
their  land,  and  that  said  gate  was  10  feet 
wide,— 1  foot  narrower  than  the  average 
width  of  farm  gates  In  that  neighborhood. 
Appellant  insists  that  this  flindlng  shows  that 
tbe  Impairment  and  interference  with  access 
to  appellees'  said  real  estate  were  occasioned. 
In  part  at  least,  by  their  own  act  in  construct- 
ing the  gateway  too  narrow.  A  gateway  10 
feet  wide  was  wide  enough  to  furnish  con- 
venient access  to  appellees'  farm  from  the 
highway  as  it  was  iKfore  said  fence  was  un- 
lawfully i^ced  therein,  and  they  had  tbe 
same  right  to  erect  a  gate  of  that  width  after 
the  unlawful  act  of  appellant  as  the?  had  be- 
fore. 

It  is  next  Insisted  that  this  action  cannot 
be  maintained,  for  the  reason  that  other  ade- 
quate remedies  are  given  by  sections  2043, 
2148.  C8S1,  6837.  6838,  Burns'  Rev.  St  1894 
(sections  1964.  2061.  5080,  6087, 6088.  Homer's 
Bar.  SL  1897).   Section  G831  (section  6080) 
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lopra,  did  not  require  appellees  to  remove 
said  obstruction  If  It  was  placed  and  maln- 
taioed  ia  said  blghway  by  aj^pellant  Martin 
unlawfully  and  by  force,  as  alleged  In  the 
complaint  and  stated  In  the  special  finding:. 
SaJd  section  does  not  furnish  appellees  any 
adequate  remedy  for  the  wrongs  alleged  and 
found.  Appellants,  under  the  facts  found, 
are  not  In  a  position  to  urge  that  appellees 
should  have  removed  said  obstruction;  in 
other  words,  perform  a  duty  Imposed  by  law 
upon  the  supervisor  and  the  person  who  pla- 
ced the  same  In  the  highway.  The  fact  that 
appellant  Martin,  who  erected  said  obstruc- 
tion, and  his  co-appellant  as  road  supervisor, 
may  be  liable  to  Indictment  and  punishment, 
or  to  a  penalty  or  forfeitive  which  may  be 
recovered  in  a  civil  action,  the  first  for  ob- 
structing said  highway,  and  the  latter  for  his 
failure  to  perform  a  plain  duty,  imposed  by 
law,  of  removing  said  obstruction,  and  suing 
Bald  Martin  for  said  obstruction,  furnishes  no 
reason  why  appellees  cannot  maintain  this 
action.  Sucb  remedies  would  not  compel  the 
removal  of  said  obstraction,  and  they  are 
Dot,  therefore,  adequate.  State  v.  Kamman, 
151  Ind.  407,  410,  411,  CI  N.  E.  483,  and  cases 
dted.  It  was  held  In  State  v.  Kamman,  131 
iDd.  407,  51  N.  E.  483,  that  a  road  suitervlsor 
could  be  compelled  by  mandate  to  remove  ob- 
structions from  a  public  highway  in  his  road 
district.  Under  the  facts  found  it  was  the 
duty  of  appellant  McCleve,  as  road  super- 
visor, to  remove  said  obstruction  from  said 
highway.  No  question  Is  presented  by  the  as- 
signment of  errors  concerning  appellees'  right 
to  sne  appellants  in  the  same  action.  The 
conclusions  of  law  were  not  erroneous. 

It  is  next  Insisted  that  the  court  erred  in 
overruling  the  motion  of  appellant  Martin  (<w 
a  new  triaL 

The  first  cause  assigned  for  a  new  trial  Is 
tbat  the  special  findings  are  contrary  to  law. 
Under  this  specification  certain  findings  are 
objected  to  by  appellant  because  they  contain 
evidentiary  facta,  conclusions  of  law,  and  are 
outside  the  issues  In  the  case.  No  question 
concerning  sucb  defects.  If  they  exhit,  la  pre- 
sented by  said  apedflcation. 

The  second  cause  for  a  new  trial  is  that 
certain  special  findings  are  not  sustained 
sufficient  evidence.  Some  of  the  special  find- 
ings so  challenged  go  to  the  question  of  the 
location  of  the  fences  along  said  highway 
through  the  land  owned  by  appellant  and  ap- 
pellees before  the  alleged  obstruction  by  ap- 
pellant, how  long  said  fences  had  been  erect- 
ed and  maintained,  and  how  much  the  new 
fence  erected  by  aiq>ellant  encroached  upon 
said  highway.  Some  witnesses  testified  that 
the  fences  were  constructed  on  each  side  of 
said  highway  prior  to  1844,  and  bad  remained 
on  the  same  line  from  that  time  until  appel- 
lant tore  down  the  old  fence  and  built  the 
new  one,  which  obstructed  the  highway,— a 
period  of  45  to  50  years.  Other  witnesses 
testified  tbat  the  fence  on  appellant's  side  of 
the  road  bad  been  moved  back  from  the  high- 


way several  times,  in  all  about  fomr  feet, 
within  20  years  belore  the  trial  of  the  cause. 
A  number  of  witnesses  testified  as  to  the 
extent  the  new  fence  encroached  upon  the 
highway,  but  their  evidence  was  confilcting. 
No  witness  testified  tbat  the  new  fence  was 
IG  feet  within  the  highway  opposite  appellee's 
gate,  as  found  by  the  court  in  the  special 
finding;  some  placing  the  distance  more,  and 
oth^  less,  than  that  found  by  the  court  No 
witness  had  measured  the  distance,  but  each 
gave  his  judgment  of  the  distance  from  ol>- 
servation,  and  that  it  was  "at>out"  a  certain 
number  of  feet  at  each  point.  Upon  such  evi- 
dence we  cannot  disturb  a  finding  of  distance 
within  those  testified  to  by  the  witnesses. 
Xhe  court  having  found  the  number  of  feet 
the  same  encroached  upon  said  highway  at 
the  different  points,  and  when  and  where  the 
fences  on  each  side  of  said  highway  were 
built  and  maintained,  and  there  being  evi- 
dence which  suppoirts  said  findings,  this  court 
caimot  disturb  the  same,  although  there  was 
evidence  to  the  contrary.  Lawrence  v.  Van 
Buskhrk,  140  Ind.  481,'  483,  40  N.  E.  64.  The 
court  found  that  no  other  farm  residence, 
barn,  or  bam  lot,  or  other  domestic  arrange- 
ment than  those  of  appellees  is  along  said 
highway  where  the  new  fence  was  lerected. 
It  is  not  material  whether  there  was  any  evi- 
dence to  BupptHTt  this  finding  (HT  not,  for  the 
reason  that,  If  said  finding  was  eliminated  or 
disregarded,  the  conclusion  ot  law  stated  by 
the  court  would  not  be  affected  ther^y.  The 
fact  that  said  obstruction  injured  others  In 
like  manner  and  degree  as  appellees  Is  imma- 
terial so  long  as  the  Injury  was  peculiar  to 
them,  and  did  not  emttrace  the  public  In  gen- 
eral. McCowan  v.  Whltesldes,  31  Ind.  23S. 
The  court  found  that  by  reason  of  said  ob- 
struction ingress  to  and  egress  from  appel- 
lees* pr^niaes  Is  more  difficult  and  dangerous, 
and  requires  mwe  care  and  time  In  effecting 
a  passage  through  said  gateway,  and  Is  at- 
tended with  mOTe  danger  of  breakage  and  oth- 
er loss.  Appellant  Insists  that  the  evidence 
does  not  warrant  this  finding.  Witnesses  tes- 
tified that  in  driving  out  at  the  gate  horses 
were  not  disposed  to  approach  near  the  new 
fence  on  account  of  the  barbed  wire  along  the 
top  thereof;  that  they  had  to  drive  carefully 
with  a  wagoD,  and  back  to  get  out  tturough 
the  gate  into  the  highway  without  cramping 
the  wagon,  and  that  in  hauling  posts  and 
cwn  through  said  gate  they  could  hardly  get 
In  and  out,  and  that  in  driving  through  with 
hay  ladders  loaded  with  straw  or  bay  the 
hind  wheels  or  ladders  would  generally  catch 
on  the  posts,  and  that  they  had  trouble  nearly 
every  time  In  getting  out;  that  they  broke 
comers  off  of  hay  ladders  in  going  in,  and 
often  had  to  lift  the  end  of  the  wagon  over 
to  get  in;  that  they  did  not  believe  one  could 
get  through  with  hay  ladders  unless  they 
were  narrow;  that  an  engine,  clover  buller, 
and  wagon  atitached  went  in  and  out  at  said 
gate,  except  that  they  had  to  lift  the  wagon 
around  as  they  went  in  and  also  as  they 
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went  out;  tbat,  If  ttie  blgbway  had  not  been 
obatmicted,  tbey  would  bave  had  a  turning 
way  at  the  gate  of  about  40  feet,  and  that 
the  distance  from  the  gate  to  the  new  fence 
was  only  about  24  feet.  One  witness  teefl- 
Qed  that  be  "had  hay  ladders  on  a  wagon 
coupled  16  feet  long,  and  got  fast  In  going 
In  at  the  gate";  that  he  "could  bave  got  in 
bad  the  gate  been  12  or  13  feet  wide";  that, 
If  the  highway  had  remained  Its  former 
width,  one  could  turn  In  at  the  gate  all  right; 
tbat  when  he  pulled  up  across  the  gateway, 
and  turned  and  backed,  he  pulled  In  without 
striking  the  posts;  that.  If  the  highway  had 
remained  Its  form^  width,  one  could  turn  In 
at  the  gate  without  difficulty.  While  there 
Is  some  conflict  In  tbe  evidence  as  to  the  facts 
stated  In  said  finding,  there  Is  evidence  which. 
If  true,  sustains  the  same.  In  such  cases 
this  court  cannot  weigh  tbe  evidence.  Tbere 
was  evidence  that  a  gate  10  feet  wide  was 
sufficient  to  enable  vehicles,  loaded  and  un- 
loaded, to  pass  to  and  from  sidd  farm  througb 
said  gate  without  danger  or  difficulty.  If  the 
road  bad  remained  as  it  was  before  the  new 
fence  was  built  Appellant's  unlawful  act  In 
obstructing  said  highway  Imposed  no  duty  on 
appellees  to  erect  a  gate  of  any  greater  width 
than  would  have  been  necessary  If  the  ob- 
struction had  not  been  erected,  and  the  high- 
way had  remained  Its  original  width.  If  ap- 
pellees bad  left  an  tuning  20  or  25  feet  wide 
where  the  gate  was,  they  might  have  passed 
to  and  from  tbelr  farm  without  danger  or 
difficulty  if  said  highway  bad  been  obstructed 
so  tbat  it  was  only  15  feet,  or  eren  less,  In 
width  at  that  point;  but  such  fact  does  not 
rec(ulre  appellees  to  provide  such  an  opening. 
They  have  the  right  to  improve  their  farm  the 
same  as  If  appellant  had  not  unlawfully  ob- 
structed said  highway  as  found;  and  if,  when 
they  do  so,  their  means  of  access  is  material- 
ly Impaired  or  Interfered  with  by  said  ob- 
struction, they  are  entitled  to  maintain  an 
action  therefor. 

Appellants  urge  that  the  court  «Ted  In  ad- 
mitting evidence  of  damages  to  said  farm  on 
tbe  theory  tbat  said  obstruction  was  per- 
manent If  such  evidence  was  admitted,  It 
was  harmless,  for  the  reason  that  tbe  court 
assessed  tbe  damages  at  $25  up  to  tbe  com- 
mencement of  this  action,  on  the  theory  tbat 
the  obstruction  was  not  permanent,  but  tem- 
porary. The  trial  court  in  assessing  the 
damages  up  to  tbe  commencement  of  this 
action,  followed  the  rule  declared  In  Rail- 
way Co.  V.  Eberle,  110  Ind.  538,  551,  11  N.  B. 
467;  City  of  Ft.  Wayne  v.  Hamilton,  132  Ind. 
487,  493,  32  N.  E.  324.  It  was  proper,  how- 
ever, for  tbe  court  to  admit  evidence  con- 
cerning the  effect  If  uny,  the  continuance  of 
tbe  obstruction  would  have  in  diminishing 
the  value  of  appellees'  land.  Objection  la 
made  by  appellants  to  evidence  admitted  by 
the  court  on  the  ground  that  the  same  was 
outside  the  Issues,  and  that  without  said  evi- 
dence the  damages  assessed  are  excessive. 
If  uld  evidence  «nd  any  finding  predicated 


thereon  are  disregarded,  tbe  conclusions  of 
law  would  be  the  same.  There  was  evidence 
within  the  Issnes  In  the  cause  which  sus- 
tained tbe  amount  of  damages  assessed. 

It  Is  urged  that  tbe  court  erred  in  overrul- 
ing tbe  motion  of  appellant  Martin  to  mod- 
ify tbe  Judgment.  Such  motion  and  tbe 
ruling  thereon  can  -only  l>e  made  a  part  of 
the  record  by  a  blU  of  exceptions  or  order 
of  court  Ewbank,  Ind.  App.  Proc.  p.  31,  { 
20;  Hamrick  v.  Loring,  147  Ind.  229,  232,  45 
N.  B.  107,  and  cases  cited.  As  counsel  for 
•aid  appellant  have  not  Indicated  the  page 
and  line  where  said  motion  and  the  ruling 
thereon.  If  any,  are  made  a  part  of  the  rec- 
ord by  a  bill  of  exceptions  or  order  of  court 
we  assume  that  the  same  were  not  bo  made 
a  part  of  tbe  record.  State  v.  Wlnstandley. 
161  Ind.  496.  501,  502,  51  N.  B.  1054.  The 
record  therefore  presents  no  question  con- 
cerning tbe  correctness  of  tbe  action  of  tbe 
court  In  overruling  said  motion.  Finding  no 
available  error  In  tbe  record,  the  Judgment 
Is  affirmed. 


<24  iDd.  App.  646) 

LUKIN  v.  HALDERSON. 

(Appellate  Court  of  Indiana.   May  18,  1900.) 

BROKERS— COMMISSIONS— COMPLAINT  —  SUPPI- 
CIENCY— TRIAI^PECIAIi  INTSRROGATORIES 
—ISSUES— SPBGIAI.  FINDINOS— JUDOUBNT  — 
WITNESSES  —  NOTARY  PDBUO  —  PBIVILBOBD 
COMMUNICATION. 

1.  A  complaint  that  defendant  dedrinc  to 
sell  or  exdttange  certain  property,  employed 
plaintiff  as  agent,  to  procure  a  purchaser  or 
<Hie  who  would  exchange  for  defendant's  prop- 
erty, and  that.  In  pursuance  of  such  agre^ent 
plaintiff  proctured  one  who  exchanged  property 
with  defendant  the  mutual  consideration  of 
which  was  dedared  to  be  $10,000,  and  that 
defendant  was  indebted  to  plaintiff  for  $500,  as 
a  reasonable  OHnpensation  for  such  services, 
which  had  been  demanded  before  suit  and  re- 
mains nnpald,  states  a  cause  of  action. 

2.  It  was  not  error  to  refuse  to  submit  to  a 
jury  special  interrogatories  calling  for  facts  nc: 
within  the  issues. 

3.  It  was  not  amr  to  overrule  defendant's 
motion  for  judgment  on  special  finding  of  fact 
returned  by  way  of  answers  to  interrogatories, 
where  a  general  verdict  for  plaintiff  was  not  ir- 
recondiable  with  the  special  findings  of  fact 

4.  Where  defendant  contended  that  a  witness 
was  acting  as  his  attorney  when  a  communica- 
tion was  made  to  him.  It  was  not  error  to  per- 
mit such  "fritness  to  testify  to  the  commaiiica- 
tion,  when  he  had  acted  merely  aa  a  notary 
public  for  both  plaintiff  and  defendant  for 
which  defendant  had  paid,  as  a  communicatioo 
to  a  person  acting  merely  in  the  capacity  of  a 
notary  is  not  privileged. 

Appeal  from  circuit  court  Starke  county; 
George  W.  Beeman,  Judge. 

Action  by  Ole  Halderson  against  William 
Lnkin  to  recover  brokers'  commissions.  From 
a  judgment  In  favor  (rf  plaintiff  and  fran 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

H.  R.  Robblns  and  John  M.  Fuller,  Cor 
appellant.   Stels  &  Hathaway,  for  appellee. 

HENLEY,  J.  Appellee  began  this  action 
In  tbe  lower  court  to  recover  bis  commls- 
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rian  for  the  lale  of  certain  nal  Mtata  and 
«  itock  of  goods.  In  bla  eomplalnt  It  I* 
iTerred  that  during  the  year  18&T  appellant 
w«J  the  owner  of  a  stock  of  merchandise, 
aod  also  of  a  certain  lot  In  the  town  of  Ban- 
Piem.  Ind.,  on  which  lot  there  uras  sttoated 
»  store  building  and  teaidenee  prtqpo^;  that 
appellant,  being  desirous  of  selling  and  ez- 
cfatnging  the  aaid  i^perty,  did.  In  the-  year 
189T,  employ  appellee  as  his  ag«t  to  pnn 
core  for  him  a  parchasw  for  said  property, 
or  to  procure  for  bbo  a  person  who  would 
ezdiange  other  property  for  appellant's  ivop- 
oty;  that,  in  pttrauancS  <it  snCh  employment, 
inwUee  procured  for  appelant  one  Fred 
Zable,  who  was  the  owner  of  certain  lands 
In  Starke  eonnty,  Ind^  and  who  did,  on  the 
1st  day  of  March,  3S06,  trade  and  exchange 
Hid  landa,  togetbw  with  some  personal  jftap- 
erty,  to  a^tflant  tat  his  stock  of  goods  and 
Us  said  lot,  the  mutual  consideration  of 
ntldi  was  dedared  to  be  tiie  sum  of  $1(^000; 
that  by  reason  of  snch  employment  and  the 
■erriees  rendered  thezenndw,  appellant  be- 
came Indebted  to  appellee  In  the  Bum  of 
1000,  and  that  snch  sum  la  a  reasonable  com- 
pensation for  the  serrlces  so  performed  by 
ippeUee;  Uiat  the  same  Is  due  and  unpaid, 
ind  appellee^  beAm  the  commencement  of 
this  actlMi,  demanded  of  appellant  said  sum, 
which  the  weDant  refused  to  pay.  Ap- 
pellant answered  by  general  denial.  There 
was  a  trial  by  jury.  Verdict  and  Judgment 
In  f&Tor  of  ai^ellee  In  the  stun  of  IfiOO. 
Appellant's  motion  tor  a  new  trial  was  over* 
rakd. 

It  la  first  argued  by  counsel  for  appellant 
that  the  complaint  In  this  cause  Is  Insuffl- 
dmt  The  complaint  was  not  tested  de- 
morrer  In  tb»  lower  court,  and  the  argumoit 
Is  under  a  q>eclflcatioD  of  the  assignment 
of  OTora  attacking  the  complaint  for  the 
first  time  on  appe^.  Aside  finun  tlie  fact 
that  the.  complaint  is  qneBtloned  for  Uie  first 
time  upon  appeal,  we  think  It  states  a  cause 
of  action.  Tbe  case  of  Mullen  t.  Bower,  22 
Ind.  Appw  2Mk  83  N.  B.  790^-  Is  directly  In 
point 

It  Is  complained  that  thB  court  erred  in 
refusing  to  submit  to  the  Jury  two  Inters 
ngatwles  requested  by  aK>eUant.  We  tiilnk 
the  court  very  properly  refused  to  submit 
these  IntOTogatoriea  to  tbe  Jury.  They  call- 
ed for  facts  which  are  not  within  the  Issues 
to  be  tried,  and  the  evidence  which  would 
have  been  necessary  to  establish  the  answers 
would  not  hare  been  admissible  unAa  tbe 
iMoes. 

It  Is  alao  assigned  aa  error  that  tbe  court 
erred  In  oraToUng  appellant's  motlMi  tor 
Jodgmoit  on  tbe  qwdal  findings  of  facts  re- 
tamed  1^  way  of  answers  to  Interrogatories. 
There  was  a  genenl  verdict  returned,  and 
we  find,  upon  a  careful  examination,  no  irrec- 
oncilable Gonfift^  between  the  genN-al  verdict 
aod  tbe  special  findings  of  fact 

It  Is  uext  contended  by  counsel  for  appel- 
lant that  the  court  erred  In  permitting  one 


Simon  Bybee  to  testlty  to  a  conTersalfoa  al-> 
leged  to  have  been  bad  between  hlmsdf  and. 
aroellant  it  being  the  eoutention  of  app^ 
lant's  counsel  that  tbe  facts  show  that  at 
the  time  of  the  alleged  cooTersation,  the 
witness  Bybee  was  acting  as  tbe  attorney 
for  the  ^ptflant,  and  tiiat  the  conrersatiim,- 
if  It  occnrred  at  all,  was  a  privileged  aao' 
munlcatlon.  We  think  tbe  facts  disdosed 
by  the  record  show  that  tbe  witness  Bybee 
was  acting  simply  as  a  notary  public,  and 
fbat  he  was  acting  tor  both  parties.  Ap- 
pellant paid  Bybee  for  his  services,  but  tbe 
mere  payment -weuld  not  change  the  relation- 
ship In  wiUch  be  acted. 

The  butructlons  given  by  tbe  court  to  flw 
Jury  we  tUnk  tolly  and  fairly  covered  tbe 
issues  and  the  evidence  applicable  thereto; 
and  there  was  no  error  in  refusing  to  submit 
to  the  Jury  the  instructions  asked  by  ap- 
pelant 

The  other  alleged  errors  of  the  court  ar- 
gued by  appellani^s  counsel  In  th^r  brief  are 
without  merit  We  haTO  taken  up  the  Ques- 
tions presented  counsel  for  appellant  and 
imssed  upon  than,  without  regard  to  the 
defects  pointed  out  in  tbe  lecwd  presented 
to  this  court.  We  find  m  error  In  the  record. 
Judgment  aflSirmed. 


(K  Ind.  App.  W) 

LA  FOLLETTE  COAL  ft  IRON  CO.  et  tl.  T. 
WHITING  FOUNDRY  EQUIP- 
MENT CO.  1 
(Appellate  Court  o£  Indiana.  May  18,  1900.) 
H0TB8-Iin)(»tBBRS~DBMAND  AXD  NOTIOB- 

riNDiNa. 

Judgment  againet  indorsers  of  a  negotia- 
ble note  cannot  be  sustained  on  special  tindings 
showing  no  demand  on  tbe  maker  for  payment 
and  notice  to  the  indorsers  of  nonpayment,  and 
no  waiver  thereof. 

Appeal  from  circuit  court,  Boone  county;- 
B.  S.  HIgglns,  Judge. 

Action  by  the  Whiting  Foundry  Equip- 
ment Company  against  the  La  Follette  Goal 
it  Iron  Company  and  others.  Judgment  for 
plalntilt.  Defendants  appeal.  Reversed. 

Samuel  R.  Artman  and  John  C.  Perkins,  tar 
ai^Ilants.   OL  M.  Zlon,  for  appellee. 

WILEY,  OL  J.  Tbe  only  question  presented 
for  decision  by  tbe  asdgomeut  of  erron  Is 
tbe  correctness  of  tbe  conclusions  of  law  stat- 
ed by  tbe  court  upon  the  facts  specially  found. 
A  statement  of  tbe  pleadings  is  tmnecessary. 
The  special  finding  of  fkcts  and  the  conclu- 
sions of  law  are  as  fc^ows; 

"That  the  plaintiCt  Is  a  corporation  organ- 
ised and  doing  business  under  the  laws  of 
tbe  state  of  Illinois.  That  on  the  4tb  day  of 
December,  1885,  tbe  defendant  Millard  W. 
Simmons  executed  bis  certain  promissory 
note  to  the  order  of  the  La  PoUette  Coal  ft. 
Iron  Company,  due  five  months  after  date^ 
for  92,625.00.  payable  at  the  Plymouth  State 
Bank,  at  Plymouth,  In  tbe  ptate.  of  .Indiana. 

■BAMrlng  dmled. 
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for  nHw  ncelTed,  and  Intereat  ftt  Mx  pa 
cent  pw  ammm  until  pMd,  whlcih  note  It  in 
the  words  and  figure*  following,  to  wit: 
f^SSS-OO.  Plymouth,  Ind.,  Dec.  4th,  1895. 
FKe  monthe  after  date  I  j^mlse  to  pay  to 
the  order  of  the  Ia  Follette  Ooal  and  Iron 
GompauT  twen^-alz  hundred  and  tventy-flre 
dollars,  at  Plymouth  State  Bank,  Plymouth, 
Ind.;  value  received;  with  Interest  at  6  per 

cent  SI.  W.  Simmons.  Ko.  .  Due  -.' 

Tliat  aftermrda.  and  before  the  maturity 
thereof,  the  defendant  Uw  la,  Follette  Ooal 
A  Iron  Dmpany  Indorsed  said  nore  In  writ- 
Ing  on  the  back  thereof,  by  Barvuv-  M.  Ia 
Follette,  its  presidmt  to  one  F.  C.  Helm, 
whldi  Indorsement  Is  In  tbeae  words:  1a 
Follette  Coal  and  Iron  Co»  by  Harrey  M.  La 
Follette,  Prest*  That  afterwards,  and  be- 
fore the  maturity  thereof,  the  defendant  Har- 
vey M.  La  Follette  and  the  said  F.  C.  Helm, 
1^  their  written  indorsement  on  the  back 
thereof,  Indorsed  said  note  to  the  plaintiff 
herein,  whldi  indorsements  are  In  these 
words:  'Harvey  M.  La  Follette.'  'F.  0. 
Helm.'  T%at  the  plaintiff  is  now  the  holder 
and  owner  of  said  note.  Tliat  said  note  has 
credit  thei-eott  as  follows:  *907.S1  as  interest 
to  date  paid  on  this  note  May  7th.  188a* 
■$500.00  paid  on  this  note  May  7th,  1896.' 
That  said  note  Is  past  due,  and,  except  sold 
credits,  is  wholly  unpaid.  That  there  Is  now 
doe  on  said  note  $2,450.83.  •  *  • 

''Upon  the  foregoing  facts  the  court  makes 
the  following  conclusions  of  law:  (1)  That 
plaintiff  Is  entitled  to  recover  of  and  from 
the  defendant  Millard  W.  Simmons,  as  mak- 
er of  said  note,  and  froin  the  defendants  La 
FoUette  Coal  A  Iron  Company  and  Harrey  M. 
Ia  Follette,  aa  indorsera  itf  said  note,  the 
txm  of  two  thonsand  four  hundred  and  fifty 
and  **Aoo  dollars,  and  to  bear  6  per  cent 
Interest  from  date,  with  all  costs  herein, 
taxed  at  —  ■'  dollars  and  — cents." 

Prom  the  findings  It  will  seem  that  notice 
of  demand  for  payment  and  notice  ot  non- 
payment are  not  waived  In  the  note,  either  by 
the  maker  oc  the  indorsers.  As  to  whether 
there  waa  any  demand  for  payment,  or  that 
the  indorsers  were  notified  of  the  nonpayment 
of  the  note,  the  special  findings  are  silent 
Appellants  rely  for  a  reversal  upon  this  prop- 
osition: That,  there  being  no  demand  upon 
the  maker  of  the  note,  and  no  notice  to  them 
of  Its  nonpayment  and  these  ftcts  not  being 
found  in  the  special  findli^  they  are  dis- 
charged as  Indorsers.  The  note  siied  on  is 
payable  at  a  bank  in  this  state,  and  la,  there- 
fore, negotiable  as  an  inland  bill  of  exchanges 
vrithln  the  express  terms  of  the  statute. 
Homer's  Rev.  St  1897,  I  OfiOQ,  Appellants, 
wa  dtiier  of  them,  were  liable  aa  makers, 
and,  if  Hable  at  all.  were  only  liable  as  In- 
dorsers. If  liable  aa  Indorsers,  failure  to 
give  mobx  of  nonpayment  Is  equivalent  to  a 
discbargew  De  Pauw  v.  Bank,  128  Ind.  653, 
25  N.  a  705.  26  N.  B.  151,  10  L.  R.  A.  40; 
Bronson  v.  Alexander,  48  Ind.  244;  Green  v. 
lAuthain,  49  Ind.  ISO;  Hoffman  v.  Holllusa* 


worth,  10  Ind.  App.  883.  87  X  B.  960l  To 
ludd  vpdlanta  liable  aa  indorsers.  It  was 
necessary  to  aver  and  prove  a  dnnand  aa 
the  maker,  and  that  lu  de&ult  of  payment, 
appellants  were  notified  thereot  This  tbe 
aroollee  has  not  dmie.  and  under  all  authori- 
ties appellants  were  not  UaUe.  It  followa 
ttiat  tbe  oonrt  erred  In  Its  conclusions  of  law. 
The  judgment  Is  reversed,  and  the  court  be- 
low is  direct  to  restate  its  conclusions  ot 
law,  and  to  render  judgment  la  consonance 
with  tbe  foregoing  opinion. 


(C6  Ida.  App.  Uf) 
BCANEEDICK  et  aL  v.  CONSOLIDATBID 

OOAL  *  LIMB  C0.1 
(Appelate  Court  of  Indiana.  May  17,  IOOOl) 

BOND-ACTiaN-PLEADINOS-FINDINOT. 
Wbere  a  costract  for  work  provides  tbet 
the  work  shall  be  completed  at  a  certain  time, 
but  the  bond  given  to  secure  performance  of  the 
contract  aod  payment  by  tbe  contractor  for 
lobor  performed  and  materials  used  OD  tbe  work 
provides  that  an  exteorioa  of  the  time  aboil  not 
release  the  surety,  a  complaint  on  the  bond, 
the  bill  of  particulars  filed  as  an  exhibit  with 
wbich  showed  that  materials  were  famished  by 
plaintiff  at  a  time  subsequent  to  that  named  in 
the  contract  lor  completion  of  the  work,  need 
sot  allege  an  extension  of.  time  (or  completioa 
tliereof;  nor  need  there  be  a  finding  of  thia 
other  than  that  the  work  was  thereafter  com- 
pleted under  the  contract  and  aeceptedi 

Appe^  from  superior  cour^  Marlon  connty; 
James  M.  Leathers.  Judge. 

Action  by  the  Conaoliddted  €oaX  A  Ume 
Company  against  Charles  H.  F.  Mankedlck 
and  others.  Judgment  for  plaintiff.  I>efend- 
ants  appeal.  Affirmed. 

Spencer  &  Ferris,  for  appellants.  Hoy  * 
Bowlus.  for  appellee. 

COMSTOCK,  J.  Appellee  (plaintiff  below) 
sued  appellants  upon  a  bond  executed  by 
them  to  secure  the  performance  of  a  writ- 
ten contract  entered  Into  by  Charles  H.  F. 
Mankedlck  with  the  ci^  ot  Indianapolis  for 
paving  certain  sidewalks  in  said  city.  A 
stipulation  of  the  contract  was  in  the  fol- 
lowing language:  *^Id  party  ot  the  let 
part  hereby  agrees  to  pay  any  and  all  moneys 
due  to  any  contractor  or  to  any  person  or  per- 
sons furalshlag  any  material  whatever,  and 
to  pay  any  laborera  employed  for  any  work 
done  In  the  prosecution  of  said  Improvement" 
The  written  contract  and  the  bond  were  exe- 
cuted on  the  11th  day  of  September,  1896.  By 
the  terms  of  the  contract  the  appellant  Bian- 
kedicA  agreed  to  complete  said  work  "by 
November  15, 1806,"  Th%  foUowlnff  wwe  the 
conditions  of  the  bond:  *^e  condltlima  ot 
the  above  obligation  are  such  that  If  the 
above-named  party  of  the  first  part  [Manke* 
dick]  shall  faithfully  comi^  with  the  fore- 
going contract  made  and  entered  Into  Sqh 
tember  11,  1806.  with  the  dty  of  Indianap- 
olis, Indiana,  and  shaU  folflU  all  the  condi- 
tions and  stipulatiims  tberehi  contained,  at^ 
cording  to  tiie  true  Intent  and  meanli^  there- 
of, in  all  respects,  then  this  obligation  to 
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be  void,  otherwise  to  be  snd  remain  In  full 
force  and  virtne  In  law;  and.  In  tbe  erart 
tbe  city  shall  extend  tUe  time  for  the  com* 
l^ton  of  Bald  work,  aneh  extension  iHiaU 
not  in  anj  way  release  tbe  sureties  on  tills 
bond."  It  la  aTerred  that,  in  the  e»cntKn 
of  the  contract  and  tbe  comidetlon  of  tM 
improvement,  defmdant  Mankedlck  purchas- 
ed of  tiie  lOalntfff  neceaaary  material  to 
be  naed  in  13ie  woift,  and  that  the  same  waa 
Bsed  by  Urn  In  the  completion  of  the  Im- 
provemmt;  that  the  talr  valne  of  said  ma* 
terial  was  9449^.  and  which  remains  due 
and  wholly  unpaid.  A  Mil  erf  partlcnlara.of 
tbe  arUdea  furnished  waa  filed  aa  an  exhibit 
with  the  conqdalnt  It  waa  alleged  that  the 
woik  had  been-  completed  to:  ttie  approval 
and  sGc^irfance  of  the  dty  clvU  enclaeer 
and  the  board  of  pnbUc  worka  of  «ald  city, 
and  that  the  aaaessment  roll  therefor  was 
done  and  completed  upon  the  16tb  day  of 
July.  1887.  Defttndants  separately  answered 
(1)  by  genoal  denial;  (2)  payiaaait.  For 
third  paragraph.  Bankin  separately  avers 
that  the  phOntUf  la  not  tiie  real  party  in  In- 
taeat.  In  a  fourth  paragraph.  Bankin, aur 
Bwered  that  fbeee  waa  no  consideration  for 
the  Gcmtract  "on  which  plalntiflr  seeks  to  re* 
cover,  aa  between  plaintiff  and  this  defend- 
ant. B&uy  Bankin."  To  these  paragraphs  at 
answer,  anMlee  replied  by  general  denial. - 
At  the  request  of  appellants  the  court  made 
a  special  finding,  of  facts,  and  stated  con- 
dushais  of  law  therew.  Upon  the  coDdu^ns 
of  law.  judgment  was  rendered  In  favor  of 
appellee  against  the .  defendants  for  $350. 
Appellants  severally  assign  errors  as  followv: 
Tbe  court  erred  (1)  In  overruling  the  separate 
and  several  demurrers  to  the  complaint;  <2) 
in  ovenmling  the  separate  and  several  mo- 
tlmia  for  a  new  trial;  (3)  that  the  court  erred 
In  the  conclusions  of  law  aa  excepted  to  by 
Henry  BanUn. 

In  support  tbe  flrst  specification  of  er- 
rora.  It  is  insisted  that  the  complaint  la  de- 
fectlve  because  it  does  not  show  that  the 
city  mtended  the  time  for  the  completion  of 
the  work.  Oounsel  claim  that  such  showing 
is  necessary,  because  the  work  was  to  have 
been  completed  by  the  15th  day  of  Xovember, 
189ti.  and  that  tbe  articles  for  which  it  is 
sought  to  hold  appellants  liable  were  not 
furnished  until  June.  1897,— a  period  be- 
yond the  time  at  which  Rankin,  as  surety, 
had  contracted  to  be  bound.  This  bond 
provided  that  an  extension  of  the  time  should 
not  release  the  surety.  Whether  the  ex- 
tension should  be  made  Terl>aU7  or  in  writing 
is  not  stated,  so  the  extension  could  be  grant- 
ed in  either  form.  The  objection  la  not  well 
taken,  because  the  surety  contracts  to  be 
bound  for  the  faithful  performance  upon  the 
part  of  his  principal  of  tbe  contract,  wheth' 
er  he  completed  the  work  by  the  15tb  of 
November,  1800,  or  waa  given  further  time. 
For  this  reason,  no  allegation  that  the  time 
bad  been  extended  was  necessary.  Tbe  com- 
plaint proceeds  upon  one  definite  theory,  and 
BT  N.B.— 17 


we  need  not,  therefore,  refer  to  the  Domerons 
authorities  cited  by  eonnsel  for  appellants 
to  the  effect  that  the  i^eader  la  held  to  one 
definite  theory. 

There  are  three  reasons  given  In  the  mo- 
tion' for  a  new  trial,  Via.  the  special  findings 
of  facts  are  contrary  to  the  evidence,  ate 
not  sustained  by  the  etldenoe,  and  are  eon- 
trary  to  law.  Oounsel  for  appellants  do  not 
discuss  these  reaatns.  btit  an  examination 
of  the  record  shows  that  the  special  find- 
ings of  facts  ate  folly  sustained  by  the -evi- 
dence. 

■  It  Is  taiBlited  by  counstf  foir  appellaats 
that  the  third -spedflcatlOB  of  error  (that  the 
oonrt  erred  In  Itii  oonehiBlaiB  of  law)  ahonld 
be  Bnstaloed.  beean^  there  ts  no  special 
finding  that  the  time  for  the  coniiletlon  of 
the  work  had  been  extended.  The  contract 
In  question  waa  with  the  dty  to  do  certain 
work.  The  bond  was  glvw  to  .secure  its 
performance,  and  the  payment  by  -Manke- 
dlck  for  tbe  labor  perfonned  ai^  the  material 
used.  In  the  work.  The  bill  of  partlcidars 
informed  valiants  as  to  tbe  Itons  and 
atnount  of  damagea  dftlmed  cm  account  .of 
the  breach,  but  it  Is  not  the  l^aa^s  of  the  ac- 
tion. While  tbe  contract  named  the  time 
for  the  completion  of  the  work,  the  bond  exe- 
cuted at  the  same  time,  and  which  must 
be  considered  with  the,  contract,  provided  In 
advance  fOr  an  extensim  of  t^e  ttm&  It  Is 
spedally  found  that  the  work  was.  com- 
menced In  the  fiOl  of  1896;  that  It  was  eom* 
plated  under  the  contract  and  accepted  b; 
tbe  city  authorities  on  the  lOtb  day  of  July. 
1897.  All  the  material  allegations  of  the 
complaint  are  found  to  be  true.  Had  a 
material  change  been  made  In  the  terms  of 
the  contract,  not  provided  for  either  In  the 
bond  or  contract,  without  the  consent  of  the 
surety,  such  change  would  have  released 
the  surety.  Counsel  for  appellants  cite  many 
authorities  In  support  of  this  principle  of  law. 
But  the  only  change  made  was  stipulated 
for  in  the  bond.  See  Higglns  v.  Quigley,  23 
Ind.  App.  318,  U  N.  B.  136,  and  authorities 
there  cited.  Judgment  afflnned. 


<U  Isd.  App.  6S») 
KELLY  V.  STATE. 
(Appellate  Court  of  Indiana.  May  17.  1000.) 

CRIMINAL  UBELr^LIBBL  PBR  88— SUPFICIBN- 

CT  OP  AFFIDAVIT  AND  INFORMATION. 

1.  A  wi'itiog  which  states  that  the  prosecu- 
trix does  not  pay  for  aoftbing  she  gets,  but  pre- 
tends to  pay  b7  handing  the  money  to  the  seller, 
who  returns  it  to  her,  is  not  lllieloaB  per  se. 

2.  An  information  and  affidavit  which  chat^ 
gei  the  pnblicatiDQ,  of  langnase  not  libelous  per 
Be,  and  stated  that  it  was  publl^ed  conceruliu; 
the  prosecntrix,  and  that  the  defendant  intend- 
ed to  diarge  that  the  prosecutrix  was  a  lewd 
woman,  and  that  the  language  was  ao  under- 
stood by  tbe  public,  is  not  suGBcient  to  sustain 
a  charge  of  criminal  libel,  as  the  facts-  showing 
the  defamatory  sense  In  whidi  the  laogoage 
was  used,  to  whom  It  referred,  and  to  whom  it 
waa  directed,  should  have  been  stated. 


Digitized  by  Google 


238 


S7  NORTHSASTBBN  BBPOBTER. 


(llMl. 


.  Appeal  from  circuit  conrt,  Hnnttngton 
CDun^;  C.  W;.  Watklna,  Judge. 
■  Haanab  Kelly  -was  convicted  of  Ubel.  and 
from  the  Judgment  Bbe  appeals.  Rerersed. 

W.  A.  Mitchell.  Wm  H.  Hart,  and  France 
&  Dungan.  for  appellant.  Branyan  ft 
Searles,  for  the  State. 

-  WILBY,  C.  J.  Tills  case  was  transferred 
from  the  suprraae  court  Appellant  was 
prosecuted  and  convicted  for  criminal  libel, 
upon  affidavit  and  Information.  Omitting 
the  formal  parts,  the  affidavit  Is  as  follows: 
"Dwa  Mlkesell.  being  duly  sworn,  on  her 
oath  says  that  one  Hannah  Kelly  on  the  10th 
day  of  Febmai?,  A.  D'.  1899,  at  and  In  said 
county  ud  state  aforesaid,  did  thai  and 
ther%  unlawfully,  maliciously,  and  Ubelous- 
ly,  and  with  intent  to  Injure  and  defame 
affiant,  write  and  pnbllsb  of  and  concemr 
liqr  this  affiant  Dora  Mlkesell,  the  following 
false,  defamatory,  and  libelous  words,  to 
wit:  'I  guess  you  think  people  don't  know 
bow  you  get  anything  you  pretend  to  pay 
for  it  you  band  them  a  piece  of  money  and 
they  ^etend  to  cbaing  the  money  but  It  all 
handled  Back  to  you  you  dont  pi^  for  thing 
ron  get  1  see  tint  this  afternoon  1  Beshamed.'— 
she,  the  said  Hannah  Kelly,  then  and  there 
well  knowing  that  such  words  and  language 
were  written  by  hex  and  published  by  her 
concerning  the  said  Dora  Mlkesell,  were 
false,  defamatory,  and  libelous,  and  she,  the 
said  Hannah  Kelly,  in  the  writing  and  publi- 
cation of  said  letter,  then  and  there  and 
thereby  intended  to  Ubel  and  defame  this 
affiant.  Dora  Mlkesell,  and  Intended  that  the 
same  should  be  undmtood  by  the  public  to 
mean  that  the  said  Dora  Mlkesell  was  a 
person  of  lewd  life,  and  was  receiving 
money,  goods,  and  property  -for  illicit  Inter- 
course with  her  by  men,  and  for  the  purpose 
of  prostitution,  and  it  was  so  understood  by 
the  public;  and  she  then  and  there  and 
thereby  Intended  that  the  public  should  read 
the  same,  and  that  thereby  this  affiant,  Dora 
Mlkesell,  would  be  defamed  and  held  In  pub- 
lic contempt  as  a  woman  of  lewd  life."  The 
charging  part  of  the  Information  Is  the  same 
as  the  affidavit  Appellant  moved  to  quash 
the  affidavit  and  Infonnatlon,  which  motion 
was  overruled,  and  she  excepted.  This  rul- 
ing of  the  conrt  Is  assigned  as  error,  and  is 
the  first  question  discussed.  The  state,  by 
Uie  attorney  general,  has  not  confessed  er- 
ror;  but  In  his  brief  he  cratceded  that  the 
affidavit  and  Information  are  insufficient 

The  defamatory  matter  charged  Is  not 
libelous  per  se,  nor  is  It  addressed  to  any 
person,  nor  does,  it  name  any  person.  This 
being  true.  It  Is  the  rule  established  by  the 
antborities  that  to  make  good  the  charge 
for  libel,  such  intrinsic  facts  must  be  al- 
leged by  way  of  inducement  to  show  the 
person  against  whom  the  charge  Is  made, 
ttnd'also  to  show  that  the  words  published 
were  libelous;  and  published  in  a  libelous 


sease.  In  Harper  v.  Delp,  8  Ind.  225,  the 
court  say:  "It  was,  no  doubt  necessary 
that  the  conrt  should  show  that  the  words 
were  apj^cable  to  the  plaintiff.  It  was  for 
that  purpose  alone  that  the  inducement  was 
Inserted.  If  the  words  are  here  shown  to 
be  so  applicable,  then  this  part  of  the  dec- 
laration is  unobjectionable.  In  ordinary 
cases  it  Is  sufficient  on  this  stibject  to  aver 
that  the  words  were  spoken  of  and  concern- 
ing the  plaintiff.  But  we  understand  the 
role  to  be,  where,  as  in  the  case  before  na, 
there  is  an  ambiguity  in  the  words  laid,  in 
regard  to  the  person  slandered,  tfam  most 
be  an  Introductory  avermoat  diowing  that 
the  plaintiff  was  tite  ^erstm  aimed  at"  In 
the  affidavit  and  infonnatlon  It  la  duu^ed 
that  a^ieUaat  "did  then  and  there,  unlaw- 
fully, maliciously,  and  Ubelonsly,  and  with 
Intent  to  injure  and  defame  affiant  vntte 
and  publish  of  and  concendng  this  affiant 
Dora  Mlfces^"  etc.  There  la  no  allegation 
(tf  any  intrln^c  fact  showing  that  Dora 
BUkeseU  was  t3ie  person  to  whom  the  al- 
leged defamatory  matter  was  directed,  ex- 
cept tibe  naked  assertion  that  Uie  words 
were  written  and  published  of  and  concern- 
ing her.  TSie  words  used  In  the  communi- 
cation or'  writing  are  harmless  in  them- 
selves. Th^  do  not  charge  a  crime  or  Im- 
pute any  libelous  mlsoonduct  and.  to  make 
tliem  libelous,  there  should  have  been  al- 
leged in  the  inducement  such  extrinsic  facts 
as  would  show  they  were  used  in  a  Ub^ua 
sense.  It  is  not  oiough  to  aet  out  the 
words,  and  then  say  by  innuendo  what  they 
are  Intended  to  mean.  The  innuendo  can- 
not dumge  the  natural  meaning  of  the 
words,  'loe  office  of  tke  Innuendo  is  to  give 
to  the  detamatory  words  the  construction 
they  bear  In  reference  to  the  extrinsic  facts 
alleged  to  describe  their  particular  meaning. 
Colloquialisms  and  innuendoes  are  only  nec- 
essary to  remove  uncertain^  that  would 
otherwise  exist  at  to  perstma,  or  tiie  mean- 
ing of  words  and  soitences  and  their  appli- 
cation. Rodebough  V.  HolllngswcMth,  6  Ind. 
888.  But  an  Innnmdo  cannot  aver  a  fact  or 
change  the  natural  meaning  of  language. 
This  must  be  done  by  the  Inducement 
Hays  T.  Mitchell.  T  Blackf.  U7;  Ward  v. 
Colyhan,  80  Ind.  895;  Hart  v.  Ooy,  40  Ind. 
558.  Where  Uie  defamatory  words  are  not 
libelous  per  se,  and  are  ambiguous  or  equiv- 
ocal, then  extrinsic  matter  must  be  averred 
to  show  the  objectionable  character  of  tho 
words  or  language  used.  Hart  v.  Coy,  su- 
pra; Hays  V.  Mitchell,  supra;  Worth  v.  But 
ler,  7  Blackf.  251;  Rodebough  v.  HoUlngs- 
worth,  supra;  Townsh.  Sland.  &  L.  %  80S. 
The  rules  above  Stated  are  forcibly  empha- 
sized In  the  case  of  Ward  v.  Colyhan,  supra, 
In  tiie  following  lanjruage:  *The  court  err- 
ed In  overruling  the  demurrer  to  the  second 
paragraph  of  the  complaint  The  words  are 
not  actionable  per  se.  They  could  only  be 
made  actionable  by  proper  averments.  An 
innuendo  cannot  change  the  ordinary  mean- 


Digitized  by  Google 


lAd.}  KELLY  T.  STATK  299 


tag  ot  lasiffoage. '  lb  t&e  language  of  Dewey,. 
J.,  m  Hays  T.  MltcbeU,  1  Blackf.  117.  the 
second  paragrapb  of  tiie  complaint  'to  not 
8o  framed  as-  tQ  make  tbe  words  stated  a 
good  canae  of  action.  Something  more  than 
an  lannoido  waa  necnaary  for  that  par* 
poee.  An  Innuendo  cannot  aver  a  fact,,  or 
change  the  natoral  meaning  of  language^, 
There  abonld  have  been  a  prefatory  aliega- 
Uoa  of  some  extrinsic  matter,  or  an  explana- 
tion of  the  particular  and  criminal  meaning 
of  tt9  words.  This  Intxodnctory  matter  har- 
ing  been  stated,  the  coUoqnlnm  should  have 
cmmected  with  It  the  speaking  of  the  words 
complained  ot,  leaving  to  tbe  innuendo  its 
proper  office  of  giving  to  tboae  words  that 
construction  which  they  bore  in  reference 
to  the  extrinsic  tact,  or  ez^anatlon  ot  their 
particular  meaning.' "  Again,  In  the  case  of 
Harrison  v.  Mansbip,  120  Ind.  48,  22  N.  £}. 
8Tr  It  was  said:  "Where  words  axe  used, 
not  acttonabte  in  thnnselTes,  there  shonUI 
be  some  prefatory  allegation  of  some  ex- 
trinsic matter,  or  an  ei^Umatlon  of  the  par- 
tlcnlar  and  criminal  meaning  of  the  words: 
This  introductory  matter  having  been  stated, 
tbe  colloquium  should  connect  with  It  the 
speaking  of  the  words  comidalned  of;  leav- 
ing to  the'lnnuendo  Its  proper  office  of  glvn 
Ing  tbeee  wmvis  that  conatmctlfm  wbicb 
tbey  bore  In  reference  to  the  extrinsic  fact, 
or  explanation  of  their  particular  meaning. 
If  a  crime  has  been  committed,  and  the 
words  sued  for  were  spoken  in  reference  to 
it,  that  matter  should  be  averred.  If  the  de* 
fendant  has  been  in  tbe  practice  of  using  tbe 
words  .to  express  tbe  commission  of  a  crime, 
that  fact,  should  be  ,all^[ed.  If  a  word  or  a 
phrase  has  a  particular  and  criminal  mean- 
ing, dlffftrent  from  its  ordinary  import,  and 
waa  used  In  its  oj^robrious  sei^  by  tbe 
defendant,  these  facts  should  appear.  Hays 
V.  HltcheU,  7  BUckf.  117.  There  Is  no  col-, 
loquiom  or  Innuendo  laid  in  this  complaint. 
We  have  simply  the  words,  *he  drove  off 
my  ducka  and  sold  them,'  without  any  aver- 
ment as  to  the  circumstances  under  which 
the  words  were  spoken,  or  as  to  the  sense  In 
which  tbey  were  used,  or  as  to  how  they 
were  understood.  The  simple  queetlon,  there- 
fore, for  our  determination,  Is,  do  the  words 
charged  to  have  been  spoken  import  the 
commission  of  a  crime?  We  do  not  tblnk 
they  do.  The  verbs  used  are  *take,'  'drive,' 
and  'sell,'  all  of  which.  In  their  usual  sense, 
denote  Innocent  actions.  Had  the  appellant 
averred  any  extrinsic  facts  tending  to  show 
the  commission  of  a  crime,  and  had  in  any 
manner,  by  averment,  connected  the  speak- 
ing of  tbe  words  charged  in  tbe  complalirt 
with  the  commission  of  such  crime,  no  mat- 
ter how  defective  such  averments,  the  com- 
plaint would  have  been  good  after  verdict; 
but  here,  as  we  have  seen,  there  la  a  total 
absence  of  any  averment  that  a  crime  had 
been  committed.  Where  the  language  is  sus- 
ceptible of  as  innocent  and  a  criminal  mean- 
ing, the  conrt,a»fter,Terdlct  for  the  plain- 


tifr,.  upon  a  motion  fear,  a  new  trial,  tn  ar^ 
leot  of  Judgment,  or  upon  aa  assignment  of 
error,  will  adopt  the  latter  meaning,  and, 
where  the  language  Is  rendered  actionable 
by  extrinsic  circumstances  -defectively  aver- 
rad.  tbe  verdict  wiU  aid  them;  but  laiwnage 
not  actionable  per  so  In  the  absence  at  ex- 
trinsic circumstances  will  not  be  so  regard- 
ed, even  after  verdict"  In  UcFadln  v.  Da- 
vid, 78  Ind.  445,  at  page  4ia  we  find  this 
language:  "The  words  qwken  wffice  not  ac- 
tionable per  {Mb  Tbey  do  not  In  their  usual 
sense,  e\tbeT  Import  a  diarge  of  murder  or  of 
manslau^ter.  Tbey  do  not  amount  to  a 
charge  that  death  ensued  from  the  admlnla- 
tratlott  of  the  morphine,  or  that  It  was  ad- 
ministered either  improperly  or  feloniously 
Indeed,  It  does  not  appear  that  any. harm 
resulted  from  its  administration.  It  is  true 
that  it  is  stated  by  the  Innuendo  tibat  the 
defendant  meant,  by  the  language  q^ken, 
that  tbe  plamtitt  had  caused, Oie  death  of 
Noah  McFadin  by  the  unlawful  admlnlstea- 
tion  of  poison,  but  an  Innuendo  camiot  en- 
large the  meaning  of  words.  It  tbe  worito 
themseives  do  not  warrant  the  signlflcatlbn 
Imputed  to  tbem,  an  Innuendo  cannot 
Words  not  actionable  per  se  cannot  be  ren- 
dered BO  by  Innuendo.  'The  absence  of  ft 
colloquium,  showing  by  extrinsic  matter 
that  the  words  charged  are  objectionable, 
Is  not  supplied  by  an  Innuendo  aittributing 
to  those  words  a  meaning  which  renders 
them  actionable.'  Treating  the  paragraph 
In  question  as  unaided  by  the  averment  of 
extrinsic  facta,  tbe  Innuoido  cannot  supply 
a  meaning  tiiat  the  words  thenuelvee  do  not 
warrant  Taken  In  their  nsual  and  ordinary 
sense,  they  do  not  charge  that  tbe  plaintUT 
caused  the  death  of  Noah  McFadin  by  the 
administration  of  morphine  or  otherwise, 
and,  as  they  do  not  they  are  not  actionable 
per  se.  Unless  tbey  do  constitute  such 
charge,  they  Impute  no  crime  to  the  plain- 
tiff." In  the  case  of  Bmlg  v.  Daum,  1  Ind. 
App.  146,  27  N.  B.  322.  It  was.  heU  that  the 
words:  "We  had  a  fire  In  our  neighborhood 
last  night  Lee  Daum'g  bam  burnt  I 
don't  know  anything,  but  tbe  report  Is  that 
Mary  Baum  burnt  the  bam," — were  not  ac- 
tionable, without  an  allegation  of  some  ex- 
traneous facts  giving  them  a  slanderous 
meaning,  and  a  colloquium  to  connect  them 
with  such  facts.  In  the  same  case  it  waa 
held  that  the  words,  "It  is  the  opinion  of 
the  people  that  Mary  Daum  burnt  the  bam, 
and  it  is  mine,"  were  not  actionable,  with- 
out an  allegation  of  extrinsic  facts  showing 
that  the  bam  spoken  of  was  the  property 
of  another,  and  was  worth  £20  or  more.  In 
that  case  many  authorities  are  collected,  and 
we  refer  to  It  without  further  comment  By 
referring  to  the  language  used  In  the  affida- 
vit before  us,  it  will  be  observed  that  It 
does  not  charge  any  person  with  any  crime 
or  any  degrading  or  Infamous  act,  or  any 
female  with  a  want  of  chastity.  Neither  is 
there  anything  in  the  language  as  to  who  la 
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meant  by  tbe  wilting.-  From  the  language 
Itself,  nelth^  tbe  pnbUc,  nor  any  one  person, 
could  determine  wbat  was  meant,  or  for 
whom  It  was  Intended,  or  to  whom  It  re- 
ferred. To  make  the  affidavit  good,  as  the 
language  need  is  not  In  Itself  libelous.  It 
was  necessary  in  the  prefatory  or  Introdno- 
tory  part  to  show  Its  lioelous  character,  by 
aVerrlng  extrinsic  facts,  and  to  connect  ap- 
pelant with  such  facts  by  proper  colloquium 
or  Innuendo.  Failing  In  this,  nnder  the  au- 
thorities we  must  hold  that  the  affidavit  and 
Information  are  Insufficient,  and  tbe  court 
erred  fn  overruling  the  motion  to  quash. 
This  conclu^on  maJces  It  unnecessary  to  dis- 
pose of  other  qnestiona  presented.  Tbe 
Judgment  la  reversed,  and  the  court  below 
is  directed  to  grant  appellant  a  new  trial, 
and  to  sustain  her  motion  to  qnaab  tbe  affi- 
davit and  Information. 


(M  lad.  App.  CM) 

HAXON  T.  CLARE. 
(Appellate  Court  of  Indiana.  May  15.  1000.) 

INSTHUCnONS— APPEAL. 
'  Where  the  lustractions,  conBidered  as  a 
whole,  state  the  law  foUy  and  fairly,  it  Is  not 
reversible  error  that  one  of  them,  correct  as  far 
as  it  goes,  aoakes  an  incomplete  statement  of 
the  law. 

Appeal  from  circuit  court,  Steuben  county; 
J.  W.  Adair,  Special  Judge. 

Action  by  Wallace  Clark  against  George  C. 
Maxon.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

WoodbnU  A  Gilbert,  for  appelant  Cyrus 
OUne,  B.  A.  Bowen,  end  Orozton  &  Powers, 
tot  appellea 

HENLBY,  J.  On  tbe  ITtb  day  of  Marcb. 
1887,  appellant  traded  aonw  lands  be  owned 
In  tbe  state  of  Michigan  to  appellee,  and  re- 
eeived  In  ezcbange  certain  mill  property 
owned  by  appellee  In  Stenboi  county.  Ind., 
the  aiq^llant  paying  appellee,  in  addition  to 
flie  land  ctmveyed,  the  sum  of  $1,000:  Aft- 
erwards appellee  commenced  this  action 
against  appelant  for  damages  on  account  of 
tbe  all^^  fmudnlent  representatlMi  of  ap- 
pellant  In  r^rd  to  tbe  character  and  value  of 
tJie  tanda  which  appellant  bad  emveyed  to 
appellee  In  perfecting  tbe  trade.  App^ant 
answered  tbe  oomi^lnt  by  general  denial, 
and  also  filed  a  counterclaim.  To  tbe  conn- 
terolalm  appellee  filed  a  general  denlaL 
There  was  a  trial  by  jnry  resulting  In  a 
verdict  for  9800.  Over  appellant's  motion  for 
'  a  new  trial  Judgment  was  rend««d  on  the 
verdict  Tbe  only  alleged  nror  presented  to 
tbia  conrt  relates  to  tbe  mlmg  of  the  lower 
court  In  overruling  appellant's  motion  for  a 
new  triaL  Under  this  specification  of  error, 
the  wify  queatkm  discussed  by  counsel  Is  as 
to  tbe  correctness  of  the  Instructions  given 
by  the  court  to  tbe  Jury.  It  is  complainod 
that  tbe  lower  court.  In  Instructing  the  Jury, 
restricted      Jury  to  a  consideration  of  only 


a  portion  of  the  material  facts  averred  In  the 
counterclaim,  and  this  prevented  the  Jury 
from  considering  the  whole  caae  made  by  the 
pleadings  and  supported  by  the  evidence. 
Where  an  instruction  purports  to  be  a  state- 
ment of  all  the  material  allegations  necCssary 
to  a  recovery,  and  a  material  allegation  la 
omitted,  the  Instruction  la  fatally  defective. 
Voris  V.  Shotts.  20  Ind.  App.  220,  GO  N.  E. 
481;  Jackson  School  Tp.  v.  Shera,  8  Ind.  App. 
330,  35  X.  E.  842;  Bridge  Co.  v.  Eastman.  7 
Ind.  App.  614,  34  X.  B.  8S5;  Insurance  Oo.  v. 
Pringle,  21  Ind.  App.  659,  52  N.  E.  821.  In- 
structions must  be  considered  as  a  whole,  and 
where  all  the  instructions,  taken  together, 
Btate  the  law  correctly,  no  reversible  error 
can  be  predicated  upon  a  single  Incomplete 
statement  of  the  law.  Cromer  v.  State.  21 
Ind.  App.  502,  62  N.  E.  239;  Kennedy  v. 
State,  107  Ind.  144,  6  N.  E.  305;  Boyle  v. 
State,  105  Ind.  460.  5  X  E.  208.  The  Instruc- 
tion complained  of  states  the  law  correctly  as 
far  as  it  goes.  If  It  is  objectionable,  it  ia  be- 
cause of  what  it  omitted  to  state,  and,  bad  It 
been  the  only  instruction  of  the  court  In  re- 
lation to  tbe  case  made  by  appellantfa  coun- 
terclaim, It  would  be  opea  to  tbe  criticism  of 
appellant's  counaeL  See  Railway  Go.  v. 
Grantham,  104  Ind.  353,  4  N.  EL  49.  InBtrui>- 
tton  numbered  7  cures  the  defect  complained 
of  in  Instruction  numbered  2.  Taking  all  tbe 
instructions  together,  they  fnOy  and  fairly 
state  the  law  appUcaUe  to  tbe  lasoea  and  evi- 
dence. There  Is  no  revoslble  emc.  Jndf- 
ment  affirmed. 


(24  Ind.  App.  6H> 
&ROOKS  V.  KUNKLB  et  sL 
CAppclIate  Court  of  Indiana.   Uay  15,  190a> 

GRANT  OP  OIL  AND  HINERAUt-COMSTRUC- 
TION— LIABILITY  OP  ORANTBE. 

The  owner  of  land  granted  to  another  tbe 
oil,  gas,  and  other  mioerals  underlring  tiie  land, 
on  condition  that  the  grantor  should  have  a  cer- 
tain share  of  the  oil,  gas.  and  minerals  so  mined. 
The  grant  provided  that,  If  no  well  was  com- 
pleted by  the  grantee  wltfaln  00  days  from  and 
after  the  date  of  the  grant,  the  same  should  be 
null  and  void,  unless  the  grantee  should  pay 
the  grantor  a  certain  rentEu  for  each  year  the 
oomnletton  of  the  well  was  delayed.  It  was 
further  stipulated  that  the  grantee  shooltf  have 
the  privilege  of  snrreDdering  the  lease  at  any 
time  by  paying  the  rental  on  the  land  to  the 
time  of  surrender.  Beid,  since  It  was  optional 
with  the  grantee  as  to  whether  or  not  anything 
should  ever  be  done  by  him.  and  as  no  well  was 
made,  there  was  no  obligaU<Hi  to  pay  any  rent, 
or  to  make  ctHnpensatioa  for  oil  or  gas. 

Aiq;>eal  from  circuit  court,  Wells  county; 
S.  C.  Vaughn,  Judge. 

Action  by  Madison  Brooks  against  Wil- 
liam A.  Kunkle  and  another.  From  a  Judg- 
ment In  favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

GtarMlan  A  Christian,  Mode  &  Sons,  and 
Qavln  &  I>avi8,  for  appellant  Dailcy,  Sim- 
mons &  Dalley,  for  appellees. 

BLACK.  J.  A  demorrer  tw  want  of  snt- 
flelent  facta  to  tbe  oonwbUat  of  tiie  apj^dlant 
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against  the  appellees  was  nstaliKd.  The 
complaint  ma  lissed  upon  a  written  Instru- 
meut  alleged  to  have  been  executed  by  tbe 
appelant  im  tbe  IStta  day  of  May,  1897,  to 
ttie  appellee  KnnU^  and  by  blm  assigned 
In  wrltliic  on  tbe  3d  of  Jnly,  18B7.  to  tbe 
other  defendant,  flie  Ghlo  &  Indiana  Oil  Com- 
pany, which  caused  It  to  be  zecorded  In 
the  oiBce  of  ttie  recorder  of  Hancock  county 
on  tbe  ]0tb  of  March,  1886;  the  Instrument 
and  aiBBlgnment  being  act  out  In  the  com- 
plaint. The  written  Instrument  waa  as  fal- 
lows: **ln  consideration  of  the  sum  of  one 
dollar,  the  receipt  of  wblA  la  hereby  ac- 
knowledged, Bfadlson  Brooks,  of  Hamilton 
coonty,  In  the  state  of  Indiana,  first  party, 
herein  grant  unto  W.  A.  Kunkle,  ot  second 
part,  bis  heirs  and  assigns,  all  the  oil  and 
gaa  and  other  minerals  and  mineral  water 
in  and  under  the  following  described  ml 
estate,  togelhar  with  the  right  to  outer  there- 
at at  all  tbnes  for  the  purpose  of  drilling 
for  on  and  gas  and  all  other  minerals  and 
mineral  water,  and  to  erect  and  matntiUn 
all  buildings  and  structures  and  lay  all  pipes 
necessary  for  the  production  and  transpor- 
tatltm  of  oil,  gas,  minerals,  and  mineral  watei* 
taken  from  said  premlaea^  exciting  and  re- 
serving bowerer,  to  first  parQr.  the  <me>Blztb 
part  of  an  on  other  minerals  produced 
and  saved  from  said  premises,  to  be  dellT^ 
ed  In  tanks  at  wells  or  in  pipe  lines  with 
which  said  second  party  may  connect  bis 
wen  or  wells;  said  real  estate  being  de- 
scribed aa  fi^owB  [describing  a  tract  of  one 
hundred  and  sixty  acres  in  Hancock  county]; 
to  have  and  to  bold  the  ssid  Interest  In  and 
to  the  above  premises  on  tbe  following  con- 
dtticMia:  If  gas  only  Is  found,  second  party 
agrees  to  pay  $100.00  per  year  for  the  prod- 
uct of  each  well  while  the  same  Is  being 
marketed  off  the  premises,  and  first  party 
may  use  gas  free  of  cost  to  beat  and  light 
dwelling  house  during  said  time,  whenever 
■Bid  first  party  shall  request  it.  Said  second 
party  shall  bury  aU  oil  and  gas  lines  being 
laid  through  tillable  lands  below  plow  depth, 
and  pay  aU .  damages  to  growing  crops  by 
reason  of  the  burying  and  removing  said 
lloea  No  weU  shall  be  driHed  nearer  than 
three  hundred  feet  of  the  house  or  bam  on 
saltl  pmnisea,  and  no  well  shall  occupy  more 
than,  one  acre.  In  case  no  well  Is  completed 
within  ninety  days  from  this  date,  then  this 
grant  shaU  become  null  and  void  between 
tbe  parties  thereto,  unless  the  second  party 
Shan  pay  to  said  first  party  one  dollar  per 
acre  for  each  year  thereafter  the  completion 
of  sncb  weU  la  delayed,  said  rental  to  begin 
at  date  of  lease.  The  second  party  shall 
have  the  right  to  use  gas,  oil,  or  water  to 
nm  all  necessary  machinery  for  operating 
tor  any  purpose  on  said  real  estate,  and 
shaU  also  have  the  right  to  remove  all  Its 
property  from  said  premises  at  any  time.  It 
Is  understood  that  secoud  party  shall  have 
the  privilege  to  surrender  this  lease  at  any 
time  by  first  paying  tbe  rental  on  said  land 


to  date  of  sncb  surrender.  .It  Is  understood  be- 
tween the  parties  to  this  grant  that  all  con- 
ditions iMtween  the  parties  hereto  shall  ex- 
tend  to  their  belrs,  executors,  and  assigns. 
In  witness  whereof  the  parties  to  this  grant 
bave  hereunto  set  thdr  bands  and  seals," 
ete.  Tbe  Instrument  was  signed  and  sealed 
and  acknowledged  before  a  notary  public  by 
said  Madison  Brooks  only.  It  la  further  al- 
leged "that  ever  since  tbe  execution  of  said 
lease  said  defoidants  have  had  possession 
of  said  real  estate  for  an  tbe  purposes  there- 
in stipulated,  and  have  failed  and  refused 
to  drill  tor  oU,  ga^  minerals,  and  mineral 
water,  as  stipulated  In  said  lease,  and  have 
failed  and  refused  to  pay  tbe  rental  therefor, 
and  have  failed  and ;  refused  to  perform 
their  part  Af  s^  agreemoit;  and  [rtaintifl 
snys  that  there  Is  due  and  owing  blm  for 
taital  on  said  lease  the  sum  of,"  etc^  "where- 
fore," etc 

W|iere  a  peison  .against  whose  capacity 
to  make  a  contract  nothing  appears  has  thus 
executed  and  acknowledged '  such  a  formal 
Instrument  to  one  who  has  assigned  it  to  an- 
other, who  has  caused  It  to  be  recorded  in 
the  office  of  the  county  recordw,  and  It  is 
brought  Into  litigation  by  the  party  who 
executed  It  asserting  rights  and  obligations 
thereunder,  It  will  not  be  presumed  that  it 
was  therein  Intended  by  the  parties,  or  either 
of  them,  to  do  a  useless  or  absurd  thing; 
yet  where  there  is  no  averment  ot  fraud 
or  mistake  the  Intention  of  the  parties  must 
be  sought  In  tbe  terms  of  the  instrument 
A  capable  party  might  execute  such  a  con- 
tract lawfully,  and  with  reasonable  expec- 
tation of  deriving  benefit  uimu  the  occur- 
rence of  events  contemplated  by  Its  pro- 
vlaions,  but  not  from  mere  lapse  of  tlm& 
No  absolute  obligation  to  drill  a  weU  or  do 
any  act  whatever  was  cast  upon  the  party 
of  the  second  part  by  the  terms  of  the  In- 
strument whicli,  by  its  language.  Is  charac- 
terized both  as  a  grant  and  as  a  lease,  and 
which  is  referred  to  in  the  complaint  as  a 
leaae.  It  was,  by  its  terms,  to  be  entirely 
optional  with  tbe  party  of  the  second  i>art 
whether  or  not  anything  should  ever  be  done 
by  him  by  way  of  use  of  tbe  land;  aud, 
as  no  weU  was  made,  there  arose  no  obli- 
gation to  pay  for  oil  or  gas.  It  was  pro- 
vided that  In  case  no  weU  sbould  be  com- 
pleted within  90  days  from  the  date  of  the 
instrument,  tbe  grant  should  become  null  and 
void,  unless  tbe  party  of  the  second  part 
should  pay  the  party  of  tbe  first  part  one 
dollar  per  acre  for  each  year  the  completion 
of  a  well  should  be  delayed  thereafter,  said 
rental  to  begin  at  date  of  lease;  and  the 
party  of  the  second  part  was  to  have  the 
unconditional  right  to  remove  all  "Its"  prop- 
erty from  the  premlsea  at  any  time,  and  to 
have  the  privilege  of  surrendering  the  lease 
at  any  time  by  first  paying  the  rental  on 
the  land  to  the  date  of  surrender.  It  does 
not  appear  that  any  of  the  property  of  the 
seccmd  party  was  ever  placed  on  tbe  land 
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or  remored  therefrom,  or  whether  or  not 
there  was  any  afflrmatlTe  snrrender  or  pro- 
posal therefor;  but  more  than  a  year  bad 
elapsed,  and  the  party  of  the  second  part 
liad  failed  to  avail  himself  of  the  rl^ht  to 
drill  a  well,  and  no  rent  bad  been  paid. 
There  was  no  absolute  requirement  that  the 
party  of  the  second  part  should  pay  any  rent, 
but  the  grant  was  to  be  void  unless  rent 
were  paid.  The  Instrument  Is  susceptible 
of  being  construed  as  an  e^vresdon  of  a 
rational  and  lawful  af^eement  We  must 
construe  It  aa  eq^resaed,  attributing  to  the 
■language  Iti  ordinary  meaning;  and  m  can- 
not construct  a  different  contract  by  Inject- 
ing addltUnal  words  not  Implied  In  the  terms 
onployed  by  the  parties,  or  by  substituting 
meanings  merely  conjectured  by  us  to  be 
snore  reasonable  ttian  those  eqressed.  Judg* 
meat  affirmed. 


(24  ind.  App.  my 

McGBHW  T.  mAYEB  et  aL 
(Appellate  Conrt  of  Indiana.  Maj  9,  1900.) 

:  WARBHOUSBMEN— BAniUBNT—STORAGB  OW 
GBAIN— LOSS  OF  QRAIN— UABILITT 
OF  WABBSHOnSBHBN. 

1.  The  owner  of  grain  delivered  it  to  a  ware- 
hoDseman  under  a  written  agreement  reciting 
the  receipt  of  the  grain  and  the  warehousemau'B 
agreement  to  pay  the  market  price  per  busbei 
at  any  time  up  to  a  designated  date,  and  that 
it  was  held  aUDject  to  the  owner*a  risk  of  losa 
by  pte.  The  grain  was  placed  in  bins,  and 
piixcd  with  grain  of  like  quality  belonging  to 
other  persons.  The  warehouseman  sold  grain 
from  sodi  bins,  but  at  all  times  had  on  hand 
a  soiBcient  quantity  of  grain  of  like  quality  to 
redeliTer  to  the  depositors  the  quantity  depos- 
ited by  them.  Held,  that  the  transaction  consti- 
tuted a  bailment,  and  not  a  sale,  and  that  the 
warehouseman  was  not  liable  for  the  maricet 
price  when  not  demanded  mitil  after  loss  by  fire. 

2.  Where  a  special  6ndiDR  is  silent  on  a  ma- 
terial fact  to  be  found,  it  is  to  be  taken  as  a 
finding  against  the  party  having  the  burden  of 
proving  such  fact. 

Appeal  from  circuit  count,  Wabash  county; 
H.  B.  Shively,  Judge. 

Action  by  William  McGrew  against  George 
H.  Thayer  and  others.  From  a  judgment  In 
favor  of  defendants,  plaintlCt  appeals.  Af- 
firmed. 

B.  M.  Cobl^  for  appellant  K«mer  &  Lesh. 
for  appellees. 

WILEY,  C.  J.  Ai^ellant  sued  appellees  to 
recover  for  grain  alleged  to  have  been  sold  and 
delivered  to  appellees.  It  Is  averred  that  the 
contract  of  sale  was  that  on  demand  appellees 
were  to  pay  appellant  the  market  price,  as  the 
same  might  be  on  demand  of  payment  The 
complaint  then  avers  a  demand  and  a  refusal 
to  pay.  The  appellees  answered  in  general  de- 
nial. UiKHi  proper  request  the  court  made  a 
special  finding  of  facts,  and  stated  Its  conclu- 
sions of  law  thereon.  The  facta  spedally 
found  show  that  appellees  were  partners  en- 
gaged In  buying,  selling,  and  storing  grain 
at  Huntington,  Ind.,  and  were  operating  a 
warehouse  there;  that  on  JTuly  19^  1891,.  i^p- 


pellant  brought  to  appellees'  warehouse  8S0 
bushels  and  15  pounds  of  wheat  which  was 
received  by  appellees  upon  the  terms  and  con- 
ditions of  a  written  agreement  as  follows: 
"Huntington,  Ind.,  July  19,  1804.  Received 
In  store  of  Mr.  Wm.  McGrew  800  bushels  and 
15  lbs.  of  wheat  to  be  stored  free  for  thirty 
days,  after  whidi  time  %  of  a  cent  per 
bushel  on  wheat  per  month  or  any  part  there- 
of, and  ^  cent  per  bushel  per  month  or  any 
part  thereof  on  rye,  com,  oats,  to  cover 
shrinkage,  for  which  we  agree  to  pay  the  mar- 
ket price  per  bushel  at  any  time  to  July  1. 
1895,  subject  to  owner's  risk  of  loss  by  fire 
or  heating.  George  H.  Thayer  &  Co."  The 
court  also  found  that  appellant  delivered  to 
appellees,  at  the  same  place,  two  lots  of  oata, 
aggregating  1,432  bushels  and  26  pounds,  for 
which  like  storage  rece4>ts  were  given;  that 
said  receipts  were  made  out  and  deliv»«d  to 
appellant  at  the  time  or  soon  after  the  several 
lots  of  grain  were  delivered  to  appellees;  that 
said  wheat  and  oats  were  placed  In  storage 
bins  witi)  other  grain  of  like  quality,  and  that 
apiyellant  knew  his  grain  was  to  be  mixed 
with  other  grain  ot  like  character;  that  on 
August  8,  1894,  appellees'  wareliouse  and  the 
contents  th^eof  were  destroyed  by  flre, 
which  fire  and  destruction  occurred  without 
any  fault  or  negligence  on  their  part;  that 
continuously  from  the  time  said  grain  was 
d^Ivered  to  appellees  at  their  warehouse,  up 
to  and  Including  the  time  of  the  fire,  they 
had  on  hand  a  sufficient  qoantlty  of  wheat 
and  oats  of  a  like  charactw  and  quality  to 
have  delivered  to  appellant  and  to. all  others 
who  had  stored  grain  with  them  the  several 
amounts  stored  by  him  and  them;  that  aside 
from  the  wheat  stored  with  appellees,  they 
bad  on  band  about  8,000  bushels,  which  they 
had  purchased  outright  and  which  belonged 
to  them;  that  all  the  wheat  Including  that 
owned  by  appellees,  which  was  not  totally 
destroyed  by  flre,  was  carefully  qired  for 
by  appellees,  and  dtotrlbuted  among  the  dif- 
ferent persons  who  had  wheat  tu  sbwe  wltti 
them,  each  receiving  au  amount  In  proportion 
to  the  amount  he  had  In  stwe,  and  that  ap- 
peUees  tendered  to  the  appellant  a  portion  of 
said  salvage  equal  to  his  proportion  of  wheat 
BO  left  In  store  with  them,  bat  that  he  re- 
fused to  accept  the  same;  that  when  tbe 
wheat  was  delivered  appellant  It  was 
worth  43  cents  per  bushel,  and  when  the  oato 
was  delivered  it  was  worth  25  cents  per 
bushel.  As  conclusions  of  law.  the  court  stat- 
ed: (1)  "The  title  to  the  grain  left  by  the 
plalntlCF  In  store  with  the  defendants  remain- 
ed In  the  plaintiff  up  to  and  Including  the 
time  of  the  flre,  and  that  the  defendants  held 
It  as  bailees  for  the  philntlff."  (2)  "The  de- 
fendants are  not  liable  to  the  plaintiff  for 
the  value  of  such  grain,  nor  the  damages  re- 
sulting to  plaintiff  from  Its  destruction."  <3) 
"I  further  conclude  that  the  law  Is  with  the 
defendants,  and  that  the  plaintiff  should  take 
nothing  by  hlo  suit" 
Appellees  have  suggested  some  technical 
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objections  to  the  exceptions  of  appellant  to 
the  conclusions  of  law.  but,  as  the  Questions 
for  decision  are  f^rly  presented  by  the  record, 
we  are  inclined  to  waive  any  sncb  technlcall- 
UeB,  and  decide  Uie  qneatloiu  upon  their 
merits. 

The  main  question  for  decision  Is,  do  the 
facts  specially  found  show  a  contract  of  bail- 
ment or  a  contract  of  sale?  If  the  former, 
then  the  conclusions  of  law  are  correct  It 
is  earnestly  argued  by  appellant  that  the 
facts  show  a  sale,  and  not  a  bailment.  Thla 
argiucent  Is  based  on  that  clause  In  the  re- 
ceipts which  reads:  •*For  which  we  agree 
10  pay  the  market  price  per  bushel  at  any 
time  up  to  July  1,  1S06."  In  connection 
with  otber  provisions  at  the  receipt,  It  is  not 
difficult  to  put  a  construction  upon  this  one. 
By  this  provision,  a  time  limit  was  given  ap- 
peUant  by  which  he  could,  at  any  time  within 
ihe  limit  (July  1,  1885),  demand  of  appellees 
payment  for  the  grain  at  the  market  price 
at  the  time  of  the  demand.  Up  to  that  time, 
appellees  could  not  have  compelled  appellant 
to  accept  from  them  the  market  price  without 
his  consent.  In  other  words,  the  appellees 
bad  no  right  to  purchase  the  grain  at  the 
market  price  without  the  assent  of  the  appel- 
lant, and  the  special  findings  fail  to  show 
any  such  sale  was  ever  made,  or  any  market 
price  ever  agreed  upon.  The  special  findings 
falling  to  show  this,  and  this  fact  being  es- 
sential to  appellant's  right  to  recover,  the 
fact  must  be  regarded  as  having  been  found 
against  him.  The  rule  is  firmly  established 
in  this  state  that,  when  a  special  finding  is 
silent  upon  a  material  fact  to  be  found,  it  Is 
taken  as  a  finding  against  the  party  having 
the  burdtTi  of  proving  such  fact.  Insurance 
Co.  V.  Bowser,  20  Ind.  App.  557,  60  N.  E. 
S6;  Relander  v.  State,  149  Ind.  243.  49  N.  B. 
30;  Levi  v.  Allen,  15  Ind.  App.  88,  43  N.  E. 
571;  Wysong  v.  NeallB,  13  Ind.  App.  1«S, 
41  N.  E.  388;  Insurance  Co.  v.  Rundell,  7  Ind. 
.\pp.  42C,  at  N.  E.  538;  Helney  v.  Lontz, 
147  Ind.  417.  46  N.  E.  6S5;  Archibald  v. 
Long.  144  Ind.  451,  43  N.  E.  439;  City  of  New 
.Ubany  v.  Endres.  143  Ind.  192.  42  N.  E. 
683;  Belshaw  v.  Chltwood,  141  Ind.  377,  40 
N.  B.  908;  Bell  v.  Corbln,  136  Ind.  269.  96 
N.  E.  23. 

From  this  we  have  no  doubt  but  what  the 
receipts  show  a  contract  of  bailment,  subject 
only  to  appellant's  right  at  any  time  up  to 
July  1,  1895.  to  demand  of  and  receive  from 
appellees  the  market  price  of  the  grain  at 
the  time  of  the  demand.  The  title  to  the 
remained  In  appellant,  and  it  Is  shown 
that  It  was  stored  In  regular  storage  bins, 
(nixed  with  other  grain  of  like  quality,  and 
that  appellant  knew  this.  It  Is  also  shown 
that  from  the  time  the  grain-  was  stored  up 
to  the  time  of  the  fire  appellees  kept  on  hand 
and  In  store  grain  of  like  character  and  qual- 
ity to  have  delivered  to  appellant  the  full 
amounts  so  stored  by  hira,  and  to  have  done 
the  same  with  all  other  persona  who  had 
grain  stored  with  them.  This  brings  the  case 


within  the  rule  declared  In  the  case  of 
Drudge  V.  Lelter,  18  Ind.  App.  694,  39  N.  E.; 
34.  If  there  was  any  doubt  about  the  con-' 
struction  which  we  have  thus  given  the  re-- 
ceipts  In  question,  such  doubt  is  made  to' 
disappear  in  the  last  clause  of  the  receipts, 
which  is  as  follows:  "Subject  to  owner's, 
risk  of  loss  by  fire  or  heating."  This  clause 
specially  fixes  the  ownership  of  the  grain  as 
in  appellant,  and.  in  case  of  loss  by  fire,  the 
loss  should  be  that  of  the  owner.  The  rule^ 
Is  that  when  property  In  the  custody  of  a 
bailee  is  destroyol  accldently,  without  any 
fault  on  his  part,  the  bailee  is  not  liable - 
Drudge  v.  Leiter,  supra,  and  authorities  there 
dted.  It  is  the  law  of  this  Jurisdiction,  as 
well  as  of  many  oth^  that  where  a  ware- 
houseman receives  grain  on  deposit  for  the 
owner,  to  be  mingled  with  other  grain  in  a 
common  rec^tacle,  from  which  sales  are 
made,  the  warehouseman  keeping  constantly 
on  band  grain  of  like  kind  and  quality  for  the' 
dexwsltor  and  ready  for  delivery  to  him  on 
call,  the  contract  la  (me  of  bailment,  and  not 
of  sale.  Woodward  v.  Seamans,  126  Ind.  330,' 
25  N.  E.  444;  Rice  v.  Nixon,  97  Ind.  97; 
Bottenberg  v.  Nixon.  97  Ind.  106;  Schindler  v. 
Westover.  90  Ind.  396;  Lyon  v.  Lenor,  106 
Ind.  567,  7  N.  E.  311;  Preston  v.  Wlther- 
spoon,  109  Ind.  457,  9  N.  E.  5S6;  Morning- 
star  V.  Cunningbam,  110  Ind.  328.  11  N.  E. 
593;  Baker  v.  Bom,  17  Ind.  App.  422,  46  N. 
E.  930.  The  facts  specially  found  bring  this 
case  squarely  within  the  above  rule.  Upon 
the  facts  fotmd.  the  concltulons  of  law  are 
correct. 

Appellant  assigned  IB  reasons  for  a  new. 
trial,  but  none  of  them  presents  any  question 
for  review  except  the  first  and  second,  which 
are  that  (1)  the  finding  of  facts  Is  contrary 
to  the  evidence,  and  (2)  that  the  finding  of 
facts  Is  not  sustained  by  sufficient  evidence. 
Technically,  iinder  these  reasons.  If  any  one 
fact  found  by  the  court  Is  supported  by  the' 
evidence,  we  could  not  consider  them;  for' 
they  challenge  the  special  findings  as  a  whole. 
The  findings  of  the  court  were  17  In  number, 
and  the  motion  for  a  new  trial  does  not  call 
in  question  each  of  said  findings  separately, 
but  all  of  them  Jointly.  But  we  waive  this 
technicality  in  this  Instance,  and  have  care- 
fully read  every  word  of  the  evidence,  and 
our  conclusion  Is  that  each  finding  of  fact 
is  well  supported  by  the  evidence.  The  trial 
court  fully  and  fairly  stated  all  the  facts 
disclosed  by  the  evidence,  and  we  do  not  see 
how  it  could  have  reached  any  other  conclu- 
sion than  that  stated.  Judgmrat  affirmed. 


(24  iDdl,  App.  mt  - 

INGRAM  v.  THOMAS. 

(Appellate  Conrt  of  Indiana.   May  8,  1900.) 

TRESPASS-CONVERSION    OP  RENTS— TRIAL-' 
DSMURBER  TO  EVIDENCE. 

Where  defendant  had  conveyed  lands  to. 

her  mother,  who  conveyed  to  plaintiff,  and  de- 
fendant remained  in  poseesaion  as  teuiint  of  the' 
mother,  and  continusd  m  possession  after  con-'' 
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veraace  to  plaintiff,  -Kitb.  his  koowledge,  and 
without  any  entry  or  demand  of  possession  or  for 
the  rents,  a  demnrrer  to  plaintiff's  ertdence  in 
a  suit  in  trespass  and  for  conversion  of  rests 
was  i^operlT  sustained,  for.  since  the  demurrer 
admitted  aU  facts  which  the  evidence  proved 
oc  tended  to  prove,  and  all  inferences  logically 
to  be  drawn  therefrom,  defendant  was  not 
wrongfnllr  applying  the  rents  to  her  own  use, 
«nd  was  not  wroagfally  in  poesesnon:  hence 
the  evidence  did  not  sustain  the  complaint. 

Appeal  from  circuit  court,  Lapoite  coun- 
ty; William  B.  Biddle,  Judge. 

Trespaas  by  John  Ingram  asainat  Florence 
Thomas  to  recover  for  wrongful  posBession 
of  property  and  for  conversion  of  rents. 
From  an  order  sustalnlDg  a  demurrer  to 
plaintiff's  evidence,  he  appeals.  Affirmed. 

Weir,  Weir  &  Darrow,  for  appellant 
John  H.  Bradley,  for  appellee. 

COMSTOCK,  J.  The  complaint  In  this 
action,  omitting  the  formal  parts,  Is  as  fol- 
lows: "The  plaintiff  Is,  and  has  been  since 
March,  1893,  the  owner  In  fee  simple  and 
entitled  to  the  possession  of  the  following 
described  real  estate  [describing  eight  acres 
of  land  In  Lai)orte  county];  that  the  plain- 
tiff lias  been  entitled  to  the  rents  and  profits 
of  said  real  estate  since  the  4th  day  of 
March,  1803,  and  the  defendant,  without 
right,  has  unlawfully  converted  to  her  own 
use  and  benefit,  without  the  consent  of  this 
plaintiff,  the  rents  and  profits  of  said  real 
estate  since  the  4th  day  of  March,  1893,  up 
to  the  4th  day  of  October,  1897;  that  the 
matB  and  profits  are  reasonably  worth  ^00. 
Wherefore,"  etc  The  defendant  answered 
by  general  denial.  The  cause  was  submit- 
ted to  a  jury,  and,  after  plaintiff  had  Intro- 
duced his  evidence,  the  defendant,  who  In* 
troduced  no  evidence,  demurred  thereto. 
The  «>urt  sustained  the  demurrer.  This  iitc- 
tlon  of  the  trial  court  Is  the  only  question 
presented  for  our  decision.  The  facta,  as 
disclosed  by  the  evidence,  except  as  to  the 
rental  value  of  the  land,  are  as  follows:  On 
the  16th  day  of  October,  18SS.  appellee  was 
the  owner  and  In  possession  of  the  eight- 
acre  tract  of  land  described  in  the  complaint. 
At  that  date  she  and  her  husband  conveyed 
the  land  to  her  mother,  Sarah  Ingram.  On 
the  4tta  of  March,  1893,  Sarah  Ingram  con- 
veyed the  land  ,  to  the  appelant,  brother  of 
appellee.  After  the  conveyance,  appellee 
continued  In  poBsesslon  under  a  parol  agree- 
ment with  her  mother,  by  the  twms  of 
which  this  appellee  was  to  Carm  the  land, 
and  pay  the  taxes  upon  the  same.  At  the 
time  appellant  purchased  the  land  from  his 
mother,  he  knew  that  appellee  was  occupy- 
ing It  He  never  leased  the  land  to  appel- 
lee, nor  demanded  of  her  any  teat  She  con- 
tlnned  to  occupy  and  farm  the  land,  under 
the  agreement  with  her  mother,  until  the 
commencement  of  this  suit  Before  the 
commencement  of  this  action,  connsel  for 
appellant  demanded  of  appellee  damages  for 
the.  detention  of  tbe  proper^.  By  the  de- 


murrer to  the  evidence  all  the  facts  which 
the  evidence  tends  to  prove,  or  of  which 
there  Is  any  evldenee,  however  slight  and 
all  the  Inferences  which  can  be  logically 
drawn  from  the  evidence,  are  admitted. 
Railway  Cki.  v.  Sargent  2  Ind.  App.  45S,  28 
N.  E.  215;  Hartman  v.  Ballwoy  Co..  4  Ind. 
App.  370,  30  N.  E.  980;  Leavltt  t.  Railway 
Co..  5  Ind.  App.  613.  31  N.  B.  880.  82  N.  E. 
860.  The  comjdalnt  states  an  action  In  tres- 
pass to  recover  for  the  converalon  of  the 
rents  of  said  real  estate.  It  Is  not  an  action 
for  use  and  occupation.  Appellant  could  re- 
cover only  upon  the  cause  of  action  stated. 
Appellee  was  In  possession  of  the  property 
as  tenant  of  her  mother  when  It  was  con- 
veyed to  appellant  After  the  purchase  by 
appellant  she  continued  in  Its  occupancy  un- 
til the  commencement  of  this  suit  with  the 
knowledge  of  appellant  without  any  entry 
or  demand  for  possession  or  for  rent  She 
was  In  possession  with  the  knowledge  of, 
and  Impliedly  with  the  consent  of,  appellant. 
She  was  not  wrongfully  in  possession,  and 
not  wrongfully  applying  the  rents  to  her 
own  use.  The  evidence  did  not,  therefore, 
sustain  the  complaint 


(24  iDd.  App.  667) 

SKORA  et  al.  v.  MILLER. 

(Appellate  Court  of  Indiana.   May  8,  1900.) 

PAWNBROKERS— PAWNING  BAILED  PROPKBTT 
— BKCOVERY  BY  OWNER— PAYMBNT 
OF  PAWN— NECESSITY. 

Where  the  owner  of  a  comet  loaned  It  to 
a  third  person,  who  pawned  it  for  a  loan  of 
money  without  the  owner's  knowledge  or  con- 
sent, such  owner  Is  entitled  to  recover  the  in- 
strument from  the  pawnlirolcer  without  first  re- 
paying the  loan,  smce  the  bailee's  possession 
was  not  such  a  conclasive  indication  of  owner- 
ship as  to  relieve  the  pawnbroker  from  inquiry 
as  to  the  real  ownership  or  right  of  disposition. 

Appeal  from  superior  court  Vanderburg 
county;  John  H.  Foster,  Judge. 

Action  bv  August  Miller  against  Simon 
Skora  and  o  ^ers.  From  a  judgment  in  Oivor 
of  plaintiff,  defendants  appeal  Affirmed. 

John  W.  Spencer  and  John  B.  Brill,  for 
appellants.  Wm.  Relster.  tat  appellee. 

HENLS^T,  J.  This  was  an  action  In  re- 
plevin commenced  by  appellee  to  recover  the 
possession  of  one  Lyon  &  Healey  O  comet  <tf 
the  alleged  value  of  eight  dollars.  The  trial 
resulted  In  a  verdict  and  jodgment  In  fovor 
of  aKwllee.  The  only  anestion  presented  to 
this  court  arises  upon  appellants'  motion 
for  a  new  trial,  which  the  lower  court  over- 
ruled. The  sufficiency  of  the  evUmce  Is  the 
one  question  discussed.  The  only  witnesses 
who  testified  w«e  appellee,  August  Miller, 
and  Philip  Skora,  one  of  the  appellants. 
The  evidence  is  not  In  Its  material  parts, 
conflicting.  Appellee  testified:  That  he  was 
the  owner  of  the  comet  bom  in  cfmtroversy. 
That  he  loaned  It  to  a  man  named  ^enna, 
who  had  been  employed  by  appellee  to  fill  a 
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vacancj  In  tbe  IndependeDce  Band  for  one 
afternoon's  engagement  at  Howell,  a  suburb 
of  the  tdty  of  EvansvIUe.  Tbis  was  on  tbe 
SOtb  of  May,  1896.  Tbe  members  of  tbe 
band.  Including  appellee,  returned  from  How- 
ell  on  a  street  car,  andl,  as  was  tbe  custom, 
repaired  to  their  band  room,  when  It  was 
discovered  tbat  Kenna  was  not  present.  Ap- 
pellee and  a  number  of  tbe  members  ot  tbe 
band  immediately  instituted  a  search  for 
Kenna.  but  failed  to  Qnd  blm.  Appellee  also 
went  to  all  tbe  pawnshops  In  the  city  of 
EvansTllle,  but  failed  to  find  bis  bom.  In 
August,  1S9T,  appellee  discovered  the  bom 
that  be  bad  loaned  to  Kenna  In  appellants 
sbow  window,  and  went  Into  appellants* 
place  of  business.  Informed  them  tbat  the 
bom  was  his,  and  demanded  possession  of  It. 
App^Uants  refused  to  delWer  tbe  bom  to  ap- 
pellee  until  he  proved  ownership  and  paid 
the  charges  against  it,  amounting  to  three 
doUats;  that  being  tbe  amount  appellants 
b&d  advanced  upon  tbe  horn  to  tbe  i>erson 
offering  it  as  a  pledge.  PbiUp  Skora.  one  ot 
tbe  appellants,  testified:  Tbat  tbe  bom  In 
controversy  come  Into  their  possession  on  the 
6tb  day  of  July,  1896.  That  they  advanced 
three  dollars  on  It  That  they  are  regularly 
licensed  pawnbrokers.  Tbat  appellee  cntne 
into  their  place  of  business  In  August.  1807, 
and  asked  to  see  tbat  bom.  That  It  was 
shown  to  blm.  He  said  It  belonged  to  btm. 
Appellant  informed  blm  that,  if  he  would 
Identify  the  property  and  pay  the  money  ad- 
vanced upon  It,  he  could  have  It.  Appellant 
Informed  appellee  tbat,  If  tbe  horn  liad  been 
stolen  from  him,  he  would  give  It  back  to 
talm.  Appellee  replied,  in  substance,  that 
loaning  was  about  tbe  same  as.  stealing. 
Tbe  bom  was  not  placed  on  exhibition  until 
one  year  after  it  was  taken  In.  At  tbe  time 
the  horn  was  pawned,  a  record  was  made  of 
It,  and  the  record  fomlshed  the  police  court 
of  tbe  city  of  GvansvIIle.  These  records 
are  made  once  each  week.  In  compliance  with 
the  city  ordinance.  No  inquiry '  was  made 
about  the  property  until  appellee  came  In 
to  look  at  It  In  August,  1897.  It  will  be  seen 
that  the  ownership  of  the  property  Is  not  in 
dispute.  The  question  to  be  determined, 
under  the  evidence,  is,  can  appellee  recover 
tbe  possession  of  his  property,  without  first 
paying  or  tendering  to  appellants  the  money 
advanced  by  them  to  the  man  Kenna?  There 
Is  no  evidence  that  appellee,  by  any  act  of 
bis.  Induced  appellants  to  advance  the  money 
to  Senna.  There  is  no  showing  of  con- 
spiracy or  collusion.  Appellee  Is  the  owner 
of  the  property,  and  neither  his  title  nor 
right  of  possession  baa  been  affected  by  any 
act  or  representation  upon  bis  part  Mere 
poeseBslon  to  never  concIuBlve  evidence  of 
ownersblp.  This  is  Illustrated  by  every  con- 
ditional sale  and  contract  of  bailment  In 
tbe  case  of  Belssner  v.  Oxley,  80  Ind.  C80. 
Woods,  J.,  speaking  for  the  court  Baid:  "It 
Is  argued  that  i"e  tendency  of  tbe  contract. 
If  coiwtTued  or  .seated  aa  establishing  a  bail- 


ment was  to  confer  upon  Everett  ft  Homan 
an  appearance  of  ownership,  so  as  to  giv*. 
them  an  tmdue  credit  But  the  argument  la 
manifestly  fallacious.  It  would  strike  down 
all  contracts  of  bailment  agency,  conditional 
sale,  hiring,  and  tbe  like,  whereby  tbe  proi;>- 
erty  of  one  Is  put  in  tbe  poaseaslon  and  con- 
trol of  another.  Possession  Is  one  of  the 
indicia  of  property,  but  no  dealer  can  act 
upon  it  as  conclusive.  If  he  buys  or  con- 
tracts with  reference  to  personal  property, 
be  must  at  his  peril.  Inquire  Into  the  real 
ownership,  or  at  least  into  tbe  right  of  dis- 
position. Any  other  rale  would  be  imprac- 
ticable, and  make  business,  except  on  tbe 
most  limited  scale,  impossible."  Upon  the 
evidence,  this  case  Is  free  from  doubt  Ap- 
pellee was  entitled  to  the  possession  of  bis 
property  without  the  payment  of  the  charges 
placed  i^lnst  It  There  la  no  arror.  Jndc- 
ment  afflrmed. 


(26  iDd.  App.  283) 

BLUFFTON    ARTIFICIAL    lOBl   OO.  T. 

RICHARDSON.* 
(Appellate  Oonrt  of  Indiana.    May  17.  1900.) 
N&W  TRIAI^BXGESSIVa  DAUA0B8. 

Under  Bums*  Rev.  St.  18M,  I  S68  (Hor- 
ner's Rev.  St  1897.  I  5S9),  providing  that  a 
new  trial  may  be  granted  where  the  daiouges 
are  excessive,  or  for  error  in  tbe  assessment  of 
the  amount  of  recovery,  when  tbe  action  Is  on 
contract  It  Is  not  error  to  deny  a  new  trial 
In  an  action  for  breach  ot  contract  on  tbe 
ground  that  the  damaxes  are  "excesrive,"  aa 
such  objection  can  only  arise  tn  actions  «z  de- 
licto. 

Appeal  from  drcolt  eonrt,  Adama  oonn^; 

D.  D.  Heller,  Judge. 

Action  by  David  M.  Richardson  against  the 
Btuffton  Artificial  Ice  Company  for  breacb  of 
contract  to  furnish  ice.  Prom  a  Judgment  In 
favor  of  the  plaintiff,  and  from  an  order  ovez^ 
mllng  a  motion  for  a  new  trial,  the  defendant 
appeals.  Reversed. 

Sharpe  ft  Sturgis,  tot  appellant  Mock  ft 
Sona.  for  appellee. 

ROBINSON'.  X  Suit  by  appellee  for  dam- 
ages for  alleged  breacb  of  a  contract  Spe- 
cial finding  of  facta,  with  conclusion  of 
law  and  Judgment  tn  appellee'a  favor  for 
V105.6T.  Appellant  accepted  to  tbe  conclu- 
sion of  law.  and  moved  for  a  new  trial. 
The  special  findings  are  sustained  by  the  evi- 
dence, and  In  tbls  particular  we  cannot  dis- 
turb tbe  trial  court's  conclusion.  The  con- 
clusion of  law  was  correctly  stated  In  appel- 
lee's favor  if  tbe  amount  named  therein  la 
right  By  tbe  contract  aned  on.  appellant 
agreed  to  furnish,  and  a^^llee  to  take,  a 
certain  quantity  of  Ice  at  an  agreed  price 
dnring  a  certain  poiod.  Upon  appellant'a 
failure  to  furnish  tbe  Ice  aa  agreed,  appellee 
waa  compelled  to  and  did  purchase  ice  else- 
where at  varioua  times  In  order  to  supply  bl» 
customers.  Tbe  damages  allowed  appellee 
consist  of  tbe  Increaaed  price  ba  was  com- 
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pelled  -to  .pay,  u  be  purdbaaed  Ic?  from  time 
.to  time,  over  and  above  the  contract  price 
,wltb  appellant,  and  certain  necessary  ex- 
penses, all  together  being  tbe  actual  increased 
cost  of  ice  pnrcbaaed  from  time  to  time  by 
appdiee  from  other  .parties,  and  which,  un- 
der the  contract,  should  have  been  furnished 
by  appellant  The  damages,  as  shown  by  the 
flndhigs,  are  thus  limited.  It  is  not  found  as 
a  fact  that  appellee  suatalned  any  loss  by 
reason  of  the 'difference  In  the  quality  of  the 
ice,  nor  la  It  found  as  a  fact  that  anything  is 
due  him  as  Interest.  The  Aadlngs  show  ap- 
pellee  owed  appelant  a  balance  of  $26.35  on 
Ice  puKAiased  from  appellant.  In  cM^ler  to 
question  the  assessment  of  damages  a  party 
must  asBlgn  aa  a  canse  for  a  new  trial  the 
■Bpedflc  reason  that  tbe  amount  awarded  is 
erroneous.  The  fourth  reason  Cor  a  new  trial 
Is  that  the  damages  assessed  by  the  court  are 
excessive.  This  presents  no  question,  aa  the 
actltm  is  ex  contractu,  and  the  question  of  ex- 
cessive damages  can  only  arise  in  actions  ex 
delicto.  Bums'  Bev.  St.  1894,  1  668  (Hor^ 
oar's  Bev.  St  1887,  |  560);  White  v.  McGrew, 
129  Ind.  83,  28  N.  B.  822;  Railroad  Go.  t. 
Renicker,  17  Ind.  App.  619,  47  N.  B.  239; 
Smith  T.  Barber,  10S  Ind.  822;  58  N.  B.  1014. 
The  aggregate  of  the  amounts  stated  in  tbe 
Mveral  findings  is  fl88.67.  less  $26.35  la 
$162.32,  for  which  judgment  should  have  been 
rendered.  Judgm^t  reversed,  with  ihstmo- 
iUon  to  restate  the  condusltm  <tf  law. 


(IM  Ind.  696) 

DB  FREES  V.  FEBSTL  et  at. 
(Supreine  Oourt  of  Indiana.  Hay  29,  1900.) 

Aj^eal  from  drcnit  court  St  Joseph  eonn- 
ty;  Lucius  Hubbard,  Judge. 

Injunction  by  John  B.  Ferstl  and  others 
against  Calvert  H.  De  Frees.  From  a  decree 
for  complainants,  defradant  appeals.  Be* 
versed. 

Howard  &  Orr,  for  lyipellant  George  EL 
Glark  and  Arthar  I*  Hubbard,  tor  appellees. 

'  HADLBY,  J.  Appellees,  citizens  and  prop- 
erty owners  in  South  Bend,  brought  this  ac- 
tion to  enjoin  the  appellant  from  carrying  out 
the  contract  set  out  in  the  complaint,  accord- 
ing to  which  contract  appellant  was  to  con- 
struct a  brick  pavement  on  certain  streets  In 
said  city..  It  Is  alleged  in  the  complaint  that 
the  plalnttCts  own  lots  abutting  on  the  pro- 
posed Improvement;  that  said  city  Is  a  mu- 
nicipal corporation;  that  on  December  11, 
1899,  the  common  council  by  a  two-thirds  vote 
passed  a  resolution  declaring  the  ezlstence 
of  a  necessity  for  the  Improvement,  defining 
the  kind,  size,  location,  and  terminal  points 
thereof,  ordering  the  dty  clerk  to  give  ten 
days'  notice  thereof  by  two  weeks'  publica- 
tion, and  that  property  owners  along  the  line 
M  the  proposed  Improvement  should  file  ob- 
Jtetlons  to  tbe  necessity  for  the  same  with 
the  city  clerk:  at  any  time  before  7:30  p.  m.  on 


January  8, 1900.— said  ImpTOvement  to  be  ex- 
ecuted aa  provided  by  an  act  of  the  general 
assembly  approved  March  8,  1SS8,  and  acts 
amendatory  thereto;  that  ihB  total  cost  of 
raid  improvement  which  will  be  assessed 
against  the  proper!?  bordering  on  the  aame, 
will  be  $8,000;  that  the  cost  to  each  front 
foot  wlU  be  $6.40;  that  on  Jannary  8.  1900, 
the  common  council  by  ordinance  ordered  said 
improvement  to  be  made,  and  authorized  the 
mayor  to  enter  Into  a  contract  ther^or  with 
the  defendant  (appellant)  providing  for  par- 
tial estimates  for  completed  work  when  tbe 
same  should  be  allowed,  and  for  full  pay- 
ment and  for  the  issuance  by  tbe  d.ty  of  bonds 
In  anticipation  of  the  collection  of  assessments 
to  be  made  on  abutters,  etc,  "all  in  accord* 
ance  with  the  act  of  the  general  assembly 
providing  for  street  and  sewer  Improvements 
In  cities  and  towns,  approved  March  8,  1889, 
and  acts  amendatory  thereto";  that  on  Feb- 
ruary 1,  1900,  the  mayor  of  said  city,  Ui  ac- 
cordance with  tbe  authority  conferred  by  the 
common  council,  contracted  with  fbe  ddlend- 
ant  for  tbe  execution  of  said  improvement 
and  that  the  latter  has  executed  his  bond 
and  will  proceed  with  the  work  If  not  m- 
jolned;  that  if  the  plaintiffs  are  assessed 
with  their  proportion  of  the  total  cost  of 
said  improvement  according  to  the  provisions 
of  the  act  of  1889,  they  will  thereby  be  de- 
prived of  their  property  without  due  pro- 
cess of  law,  In  violation  of  the  fourteenth 
amendment  to  the  constitution  of  tbe  United 
States  and  of  the  constitution  of  the  state  of 
Indiana.  Appellant's  demurrer  to  the  com- 
plaint for  insufScIency  of  facts  was.  overrul- 
ed, and.  be  refusing  to  answer  further,  a 
judgment  perpetually  enjoining  him  from  the 
performance  of  his  said  contract  was  render- 
ed, from  which  he  appeals.  In  their  brief, 
appellees  thus  state  their  sole  contention: 
"That  the  state  of  Indiana,  through  the  so- 
called  'Barrett  Law,*  threatens  to  deprive  ap- 
pellees of  their  property  wlthont  due  process 
of  law,  contrary  to  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States." 
And  their  complaint  and  argument  proceed 
upon  tbe  theory  that  the  act  of  March  8,  1889, 
requires  the  assessment  of  the  total  cost  of  an 
improvement  against  the  entire  frontage  equal- 
ly per  lineal  foot  Irrespective  of  the  question 
of  benefits  recdved,  and  that  no  hearing  is 
provided  for  persons  affected  upon  the  ques- 
tion of  special  benefits.  Appellant  Insists 
that  the  Barrett  law  does  not  provide  a  "bard 
and  fast  rule"  for  frontage  assessments;  that 
by  section  7  of  said  act  such  a  hearing  is 
provided;  that  in  every  case  the  final  assess- 
ment, as  made  by  the  common  council,  shall 
be  on  the  basis  of  actual  benefits  received; 
and  hence  It  is  not  in  conflict  with  tbe  federal 
or  state  constitution.  The  point  in  contro- 
versy has  been  fully  considered  by  this  court 
In  the  recent  case  of  Adams  v..  City  of  Shel- 
byvlUe  (at  this  temi)  57  N.  B.  114,  and  ruled 
in  favor  of  appellant's  contention;  and  upon 
the  authority  of  that  case  we  hold  that  the 
complaint  does  not  state  facts  sufficient  to 
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eatltle  appellees  to  the  relief  prayed.  If  the 
ImpTorement  la  accomplished  in  accordance 
with  the  provisions  of  the  act  of  18S9,  as  al- 
leged In  the  complaint  It  will  be,  there  exists 
for  It  fall  aotbority  of  law  and  no  ground  for 
injunction.  Judgment  reversed  and  cause  re- 
manded, with  Instructions  to  sustain  appel- 
lant's  demurrer  to  the  complaint. 

BAXEB,  J.  (dissenting).  For  the  reaaona 
stated  in  my  dissenting  opinion  in  Adams  t. 
Caty  of  Shelbyvllle  (Ind.  Sup.)  57  N.  E.  114. 
I  think  that  the  Barrett  law  aa  enacted,  and 
also  as  now  construed,  Is  nnconstltutlonal. 
But,  Independently  of  the  question  whether 
tiie  Barrett  law  provides  for  special  assess- 
ments according  to  frontage  or  according  to 
special  beneQts  actually  received,  I  think  the 
property  owners  in  this  case  should  not  be 
held  to  be  remediless.  If  the  acts  done  and 
threatened  by  the  city  are  in  contravention 
of  those  principles  on  which  all  the  members 
of  this  court  agreed  In  the  Adams-Shelby- 
vllle  Case,  the  property  owners  should  be  en- 
titled to  an  injunction  against  the  dty  and  the 
contractor  who  claims  under  the  city,  even 
though  the  city  and  contractor  claim  to  be 
acting  in  accordance  with  the  Barrett  law  as 
now  construed.  The  pretense  of  acting  im- 
der  a  statute  Is  of  no  avail.  If  the  acts  done 
and  threatened  are  In  fact  unlawful.  The 
complaint  sets  forth  the  declaratory  and  au- 
thorizing ordinances  under  which  the  con- 
tract In  question  was  made.  These  declare 
that  the  work  Is  to  be  done  under  the  Bar- 
rett law  and  Ordinance  No.  866  of  the  city. 
Neither  this  ordinance  not  the  contract  Is  set 
forth,  and  It  may  be  that  their  purport  la 
not  sufflclently  averred;  but,  as  I  understand 
the  pleading,  the  property  owners  aUege  that 
under  the  ordinance  and  contract  the  city  and 
contractor  are  undertaking,  threatening,  and 
claiming  the  right  to  fasten  the  wbole  cost  of 
the  Improvement,  except  for  street  and  alley 
croadngB.  upon  the  abutting  property  at  a 
uniform  rate  per  front  foot  Further,  I  un- 
derstand ftom  the  complaint  tiliough  it  Is 
not  alleged  with  very  great  clearness,  that 
the  ttty  claims  tte  rl^it  and  intoida,  to  Is- 
cne  improvement  bonds  to  provide  for  the 
total  cost  of  the  tmptovement  and  either  to 
sell  them  or  d^ver  them  to  the  contractor 
In  payment  Cor  hli  woA.  It  has  uniformly 
been  held  that  the  city  Incurs  no  personal 
liability  as  maker  on  street-lmprovemen* 
bonds.  The  reason,  of  course.  Is  tbat  tb» 
bonds  represoit  only  the  liens  on  the  abut 
ting  property.  If  the  city  were  permittee 
to  Issue  bonds  to  pay  for  street  and  alley 
crossings,  or  for  that  indefinite  sum  which 
the  majority  hold  the  cl^  may  be  called  up- 
on to  pay,  the  city  would  necessarily  be  the 
maker  of  such  bonds,  and  woold  be  primarily 
and  solely  liable  tbeieon.  But  there  seems  to 
be  no  provision  for  such  bonds  In  the  Bar^ 
rett  law.  The  contractor  would  have  some 
diincnlty  in  foradoslng  the  Uen  reproKented 
by  such  bonds.  I  think  that  the  only  bonds 


provided  for  in  the  Barrett  law  are  those  is- 
sued In  anticipation  of  the  collection  of  such 
assessments  as  have  been  divided  into  ten 
annual  installments  by  the  action  of  the 
property  owners  In  signing  waivers  of  Illegal- 
ity and  Irregularitlea.  Section  7,  as  modified: 
by  the  act  of  March  8,  1883  (Acts  1888.  p. 
283).  requires  that  all  assessments  agahist 
property  whose  owners  do  not  sign  waivers . 
shall  be  paid  "In  full  when  made,"  and  pro- 
vides for  placing  only  the  assessments 
against  property  whose  owners  do  3lgn  wair* 
era  on  the  city  tax  duplicate  In  ten  annual 
Installments.  The  bonds  are  made  payable 
In  ten  annual  payments  out  of  the  fund  de- 
rived from  the  assessments  put  upon  the  tax 
duplicate;  and  It  Is  bonds  "for  the  purpose  of 
anticipating  the  collection  of  such  assess- 
ments" that  the  city  Is  empowered,  under 
section  S,  to  Issue.  The  property  owners,  as 
citizens  and  general  taxpayers,  certainly  have 
the  right  to  an  Injunction  against  the  issu- 
ance of  any  street-Improvement  bonds  except 
those  authorized  by  the  statute,  namely,  those 
Issued  after  the  waivers  are  signed,  for  an 
amount  not  exceeding  such  deferred  assess- 
ments. Again,  the  aK>ellees  ask  an  injunc- 
tion because  the  city  Is  incurring  a  debt  and 
is  already  Indebted  beyond  the  constitutional 
limit  As,  under  the  decisions,  no  debt  of 
the  city  results  from  the  contract  except  up- 
on the  completion  and  final  estimate  of  the 
work,  or  as  estimates  therefor  may  be  made 
from  time  to  time.  It  may  be  that  the  com- 
plaint does  not  show  with  sufficient  particu- 
larity that  the  dty  wIU  be  unable  to  pay  out 
of  the  current  revenues  of  the  city  its  ordi-- 
nary  current  expenses  as  well  as  its  part  of 
the  expense  of  the  improvement  of  the  street 
QuUl  V.  City  of  IndlanapoUs,  124  Ind.  292,  23 
N.  B.  788,  7  L.  R.  A.  681;  Oty  of  Laporte  v. 
Gamewell  Fire  Alarm  TeL  Co.,  146  Ind.  .466. . 
40  N.  E.  688,  35  L.  R.  A.  686;  Cason  v.  Olty 
of  Lebanon,  1&3  Ind.  667.  66  N.  K.  76& 


STATE  UIDKIFF. 
(Sapreme  Court  of  Indiana.    April  27.  1000.)  ■ 

Appeal  from  circuit  court  Decatur  couo- 
ty;  John  D.  Miller.  Judge. 

Elvira  UldkUr,  a  prisoner,  petitioned  for 
her  discharge  for  want  of  prosecution.  From 
a  Judgment  dlsdbarglng  her  the-  state  ap- 
peals. Affirmed. 

Elmer  E.  Btdand.  for  the  State.  Love  ft 
Morrison  and  Duncan.  Smith  A  Hombrook, 
for  appellee. 

HADLET,  a  J.  The  matters  InTOtved  In 
this  ivpeal  are  the  same  as  those  involved 
In  the  case  of  State  v.  Knhn  (No.  18,188,  at 
this  term)  57  N.  B.  108,  except  that  the  ap- 
pellee,  Mldklff,  was  not  at  any  time  placed 
upon  trial;  and,  ft>r  reasons  given  in  the 
former  cose,  the  Judgment  In  this  case  la 
affirmed. 
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SfTAlB  T.  MIDKIFF. 
(Supreme  Court  of  Indiana.   Masr  8,  1900.) 

Appeal  from  circuit  court,  Decatur  coun- 
ty; John  D.  Miller,  Judge. 

AlTln  Ml^UE,  a  prlaoner,  petitioned  for  bis 
dlschai^  for  irant  of  prosecution.  From  a 
judgment  dlachaising  him,  tbe  itate  appeals. 
Affirmed. 

Elmer  E.  Roland,  Adams  &  Cai-ter,  and 
W.  A:  Ketcham,  for  tbe  State.  Love  &  Mor- 
rison and  Duncan,  Smltb  &  Hombrook,  for 
appellee. 

'  HADLBY,  C.  J.  Tbe  matters  InToIved  In 
tbis  appeal  are  tbe  same  as  tbose  inrolved 
In  tbe  case  of  State  t.  Kubn  (No.  18,183,  at 
this  term)  57  N.  B.  100.  except  that  the  ap- 
pellee, Mldklff,  was  not  at  any  time  placed 
upon  trial;  and,  for  reasons  given  In  the 
former  cas^  tbe  judgment  In  tbls  case  Is 
affirmed. 


STATE  T.  WINSTANDLEY  et  al.  (nine  cases). 
(Supreme  Court  of  lodiaue.   April  17,  1000.) 

Appeal  from  circuit  court,  Glarlt  county; 
G.  H.  D.  Gibson,  Judge. 

Nine  Indictments  against  Isaac  S.  Wln- 
.  standley  and  Clarence  J.  Frederick  for  em- 
bezzlement were  qnaabed,  and  tbe  state  ap- 
palls. Affirmed. 

H,  C.  Montgomery  and  TJtz  &  Marah,  for 
tbe  State.  A.  DowUng,  Jewett  &  Jewett,  M. 
Z.  Stannard,  W.  H.  Watson,  and  Selso  & 
Kelso,  for  appellees. 

BAKER,  J.  Tbe  facts  are  the  same  as  in 
State  V.  Wlnatandley  (No.  18,686)  67  N.  B. 
109,  except  as  to  names  and  amounts.  On 
tbe  authority  of  that  case,  tbe  judgment  Is 
affirmed. 


STATB  ex  ret  COLBSCXtTT  r.  BROOKUAN, 
Treasurer. 

(Supreme  Oourt  of  Indiana.    May  29,  1900.) 

i-ppeal  irom  circuit  court.  Union  county; 
N.  S.  Glren,  Special  Judge. 


Mandamus  by  tbe  state,  at  the  relation  of 
John  A.  Golesoott,  against  John  W.  Brock- 
man,  treasurer  of  Franklin  county,  to  compel 
permission  to  Inspect  records.  From  a  judg- 
ment sustaining  a  demurrer  to  bis  petition, 
relator  appeals.  Reversed. 

Florea  &  Broadilus,  for  appellant  S.  S. 
Harrell  and  Francis  M.  Alexander,  for  appel- 
«eJ 

JORDAN,  J.  This  case  Is  a  companion  of 
State  V.  King  (decided  at  tbis  term)  57  N.  E. 
535,  and  Its  purpose  is  to  enforce  by  a  writ 
of  mandamus  an  Inspection  of  the  public  rec- 
ords of  tbe  treasurer's  office  of  Frauklln  coun- 
ty, lud.  The  relator  Is  tbe  same  person  who 
prosecutes  as  such  In  tbe  case  of  State  r. 
King,  supia,  and  tbe  facts  alleged  In  his  pe- 
tition are  In  all  respects  Identical  with  those 
set  fortb  In  that  case;  and,  upon  the  au- 
thority of  the  decisions  therein,  It  must  be 
held  that  tbe  lower  court  erred  In  sustaining 
.he  demurrer  to  the  petition.  The  judgment 
.s  therefore  reversed,  and  the  cause  remanded 
to  the  lower  court,  for  further  proceedings 
a1(mg ,  the  lines  laid  down  In  tbe  appeal  of 
State  Y.  King,  supra. 


.Mcculloch  w.  waitb. 

(Appellate  Court  of  Indiana.    April  25,  1900.) 

Appeal  from  circuit  court,  Floyd  county 
a  W.  Cook,  Special  Judge. 

Action  by  :*£llzabetb  Waite  against  Edward 
M.  McCuIIoch,  as  administrator  de  bonis  non 
of  the  estate  of  James  H.  Harris,  deceased. 
From  a  judgment  overruling  defendant's  de- 
nurrer  to  tbe  statement  of  plalntUCs  claim, 
lefendant  appeals.  Reversed. 

Chas.  L.  Jewett  and  Henry  E.  Jewett,  for 
appellant  George  H.  Hester,  Edward  Q. 
Henry,  and  E.  B.  Stotsenbui^,  for  appellee. 

BLACK,  J.  Tbls  case  Involves  the  Qoes- 
tlon  of  law  decided  In  McCullocb  t.  Smith 
(Ind.  App.,  No.  3,137,  decided  at  this  term) 
57  N.  ffl.  143;  and,  upon  tbe  authority  of  that 
decision,  tbe  judgment  in  tbls  case  is  re- 
versed, and  the  cause  is  remanded,  with  In- 
struction to  sustain  tbe  demurrer  to  tbe  state- 
ment of  claim. 
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MEBK  T.  OA.PP. 
(Appellate  Court  of  Inaiana.   June  22,  1900.) 

An>eal  from  circuit  court,  Shelby  county; 
W.  J.  Buckingham,  Judge. 

Action  by  Fred  A.  Capp.  administrator, 
against  Robert  8.  Meek,  administrator. 
Judgment  tor  plaintiff.  Defendant  appeals. 
Affirmed. 

Darld  A.  Myera.  Adams  &  Carter,  and  Ben- 
nett &  Davidson,  for  appellant  Smith,  Cam- 
bem  ft  SmtQi,  for  appellee. 

PER  ODRIAM.  Tbe  questions  Involved  in 
-thia  case  are  not  materially  different  from 
those  In  the  cases  of  Tarplee  v.  Capp  and. 
App.)  56  E.  270,  and  Bank  t.  Same,  Id. 
1135;  and,  upon  the  authority  of  these  de- 
■dslons,  the  Judgment  la  affirmed. 


424  Ind.  App.  008) 

G-SBEN  et  at  V.  RHANKLTJJ  et  al. 
(AppeUate  Court  of  Indiaaa.    May  11,  1900.) 

JiUNICIPAL  CORPORATIONS— IHPROVBMEN'TS— 
ACCEPTANCE  BY  COUNClt^FRAUD-COLLAT- 
BRAL.  ATTACK— SUPER  I  NTBaJDKNCB  OPWOHK 
—MEMBER  OF  COUNCIIj. 

1.  Where  the  common  council  of  a  city  ac- 
cepted a  sewer  alter  juri&dictiflD  had  been  ob- 
tained of  the  snbject-matter,  and  an  opportunity 
bad  been  offered  tiie  property  owners  to  appeiir 
befc«e  a  committee  and  object  to  such  accept- 
ance, in  the  absence  of  fraad  the  acceptance  is 
not  subject  to  collateral  attack  by  a  property 
-<iwDer  in  resisting  an  assessment  to  pay  for  the 
improvemeat,  since  the  action  of  the  dty  coun- 
cil was  eondosive. 

2.  Where  'a  contractor  hired  certain  members 
-of  the  dty  council  at  high  wages  to  superintend 
the  building  of  a  sewer,  and  tbroagb  the  iutiu- 
ence  thereby  obtained  over  the  council  secured 
the  acceptance  of  the  work,  which  was  not 
done  according  to  the  contract,  such  action  was 
soffident  to  subject  the  acceptance  of  the  work 
to  a  collateral  attack  for  fraud  by  a  property 
«wner  reaistiog  an  assessment  for  the  unprove- 
Jnenti 

Appeal  from  circuit  court  Wells  county; 
l«vl  Mo<^  Special  Judge. 

Action  by  Robert  P.  Sbankllu  and  anoth- 
er against  Peter  S.  Oreen  and  another. 
jTrom  a  Judgment  in  favor  of  the  plaintiffs, 
defendants  appeaL  Beversed. 

Dailey,  Simmons  &  Dailey.  for  appellants. 
-John  C.  Farber,  for  appellees. 

BLACK.  J.  The  city  of  Bluffton  con- 
structed a  system  of  sanitary  sewers  un- 
der the  provisions  of  section  42S8  et  seq.. 
Bums'  Rev.  St  1S94,  and  section  359Ta 
et  seq..  Bums'  Rev.  St.  1897.  This  was  a 
suit  brought  by  the  assignee  of  the  con- 
tractors, under  section  42&4,  Barns'  Rev.  St 
1894,  to  foreclose  assessments  made  on  ac- 

-count  of  said  system  of  sewers  upon  two 
lots  in  said  city  owned  by  Peter  S.  Green, 
who  did  not  execute  any  stipulation  waiving 
objections  to  Ulegallty  or  irregularity  as  to 

'«ald  uaeaamenti  In  consldei'atlon  of  the 


right  to  pay  them  in  Installments,  and  said 
Green  and  his  wife  liave  appealed  from  the 
judgment  of  foreclosure  rendered  against 
them.  No  objection  to  the  complaint  la 
made  here,  and  we  will  treut  It  as  suffi- 
ciently showing  compliance  with  the  re- 
quirements of  the  statute,  no  question  as  to 
the  constitutionality  of  which  Is  suggested. 
The  amended  answer  of  the  appellants  con- 
sisted of  five  paragraphs,  each  of  which  was 
held  insufficient  on  demurrer.  The  answers 
are  quite  lengthy.  In  the  first  paragraph 
facta  were  stated  showing  that  the  work  in 
many  particulars  was  not  done  accordiug  to 
contract,  and  that  on  account  of  the  care- 
lessness and  negligence  of  the  cuntractors 
in  the  construction  of  the  sewer,  and  their 
failure  to  construct  It  accordmg  to  contract, 
as  alleged,  the  offal  and  refuse  matter  pass- 
ing Into  the  sewer  would  escape,  and  cause 
an  unhealthy  condition  to  exist  all  over  said 
city  "at  all  times  since  the  construction  of 
said  sewer";  that  the  sewer,  as  constructed. 
Is  of  no  value  to  the  appellants,  or  to  said 
city,  or  to  the  public  generally,  and  Is  abso- 
lutely worthless,  and  of  no  value  for  any 
purpose,  and  is  unhealthy  and  unsanitary  to 
all  the  Inhabitants  of  the  city;  that  the  com- 
mon council  and  the  contractors,  each  and 
all,  well  knew  of  the  worthless  condition  of 
the  sewer,  and  Its  unhealthy  condition,  and 
of  Its  damaging  effects  upon  the  public  gen- 
erally, as  aforesaid,  before  and  at  the  time 
It  waa  accepted,  and  with  such  knowledge, 
and  In  utter  disregard  of  the  rights  of  the 
appellants  and  of  the  public  generally,  the 
common  council  accepted  the  sewer,  over 
the  protest  and  against  the  will  of  the  ap- 
pellants. In  the  second  paragraph  it  was 
alleged  that  the  sewer  Is  worthless,  and  of 
no  value  whatever;  that  It  does  not  and 
will  not  in  any  way  benefit  any  property, 
real  or  personal.  In  said  city,  and  does  not 
and  will  not  In  any  way  benefit  any  of  the 
real  estate  mentioned  In  the  complaint;  that 
it  is  of  no  benefit  to  the  public,  for  the  rea- 
son that  the  contractors  negligently  con- 
structed It  by  leaving  the  Joints  thereof  dis- 
connected and  dislocated;  that  It  Is  not 
water-tight,  and  the  offal  and  refuse  passing 
into  it  escape  therefrom,  and  cause  an  un- 
healthy and  unsanitary  condition  to  exist 
all  over  said  city  at  all  times  since  the  cou- 
struction  of  the  sewer;  that  on  account  of 
such  negligence  the  offal  and  refuse  passing 
Into  the  sewer  are  obsiructed,  and  the  sewer 
fs  wholly  Insufficient  to  answer  the  purpose 
for  which  It  was  constructed,  and  Is  Insufil- 
cient  to  carry  off  such  offal  and  refuse,  and 
Is  of  no  value  for  any  purpose,  and  Is  worth- 
less; that  on  account  of  such  negligence  of 
the  contractors  the  sewer  produces  and  will 
produce  an  unhealthy  condition  all  over  and 
through  said  city,  and  the  sewer  la  unsani- 
tary to  each  and  all  the  inhabitants  of  the 
city,  and  Is  and  will  be  injurious,  danger- 
ous, and  inimical  to  the  health  of  the  Inhab- 
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Itants  of  the  city;  that  the  common  council 
and  the  contractors  knew  of  the  worthless 
condition  of  the  sewer,  and  of  Its  unhealthy 
condition,  and  of  Its  damaging  effect  upon 
the  public,  as  alleged,  and  with  full  knowl- 
edge of  said  facts,  and  In  disregard  of  the 
rights  of  the  appellants  and  of  the  public, 
the  common  council  accepted  the  sewer,  over 
the  protest  and  against  the  will  of  the  ap- 
pellants. As  to  the  third  paragraph,  the 
appellants  remark  correctly  In  their  brief 
that  it  is  like  the  second,  except  that  It  does 
not  allege  negligence  on  the  part  of  the  con- 
tractors. In  the  fourth  paragraph,  after 
averments  like  those  of  the  first,  the  appel- 
lants allege,  in  substance,  that  the  contract- 
ors, with  the  fraudulent  intent  of  injuring 
the  Inhabitants  of  the  city  who  were  to  be 
assessed  to  pay  for  the  construction  of  the 
sewer,  and  especially  the  appellants,  and 
with  the  fraudulent  Intent  of  gaining  an  un- 
due influence  over  the  council  of  the  city, 
and  thereby  causing  and  Uiducing  the  com- 
mon council  to. accept  the  work  without  its 
being  completed  according  to  the  contract, 
employed  certain  members  of  the  common 
council,  to  wit,  one  William  B.  Little,  and 
other  members  of  the  council,  wnose  names 
were  to  the  appellants  unknown,  to  superin- 
tend the  constructioa  of  the  sewer,  and  paid 
said  members  high  wages  during  all  the 
time  said  sewer  was  being  constructed;  that 
at  the  time  the  sewer  was  accepted  said 
members  who  had  accepted  said  wages  from 
the  contractors  were  members  of  the  com- 
mon council,  and  the  contractors  and  the 
common  council  well  knew  that  the  sewer 
was  not  completed  according  to  contract; 
that  it  was  worthless,  ana  of  no  value  what- 
ever, for  a  sanitary  sewer,  as  before  In  this 
paragraph  alleged,  and  well  knew  that  the 
sewer  was  of  no  value  whatever  for  any 
purpose;  that  .the  contractors  did  so  gain 
an  nndue  Influence  over  the  common  coun- 
cil, and  did  fraudulently  procure  the  ac- 
ceptance of  the  sewer  on  the  part  of  the 
common  council,  as  above  averred,  by  reason 
of  the  undue  influence  over  said  members 
arising  out  of  said  employment  and  the 
wages  so  paid  them  for  their  work  in  superin- 
tending the  construction  of  the  sewer,  which 
was  so  accepted  through  the  fraud  and  col- 
lusion of  the  contractors  and  the  common 
council  as  alleged.  The  fifth  paragraph  was 
like  the  fourth,  Tvlth  some  additional  alle- 
gations of  faulty  construction  of  the  sewer. 

The  first,  second,  and  third  paragraphs  of 
the  amended  answer  related  to  matters 
which  were  within  the  discretion  of  the 
common  council,  in  the  decision  of  which 
it  acted  Judicially,  having  Jurisdiction  of  the 
subject-matter,  and  having  acquired  Juris- 
diction as  against  the  property  of  the  appel- 
lants by  giving  the  notice  required  by  stat- 
ute. The  appellants  were  afforded  an  op- 
portunity to  appear  before  the  common 
council  and  Its  committee  to  present  objec- 
tions to  the  report  of  the  city  civil  engineer, 


and  to  have  a  hearing  thereon.  It  is  not 
clearly  shown  by  any  of  the  answers  wheth- 
er or  not  the  appellants  did  so  appear  and 
obtain  a  hearing,  It  being  merely  alleged 
that  the  common  council  accepted  the  sewer 
over  the  protest  and  against  the  will  of  the 
appellants.  Whether  they  did  or  did  not 
avail  themselves  of  the  opportunity  to  be 
heard  cannot  affect  the  question  here  pre- 
sented, for  in  either  case  they  cannot  be 
heard  in  this  collateral  attack  <m  the  as- 
sessments upon  any  matter  contained  in  the 
first  three  paragraphs  of  their  amended  an- 
swer. In  Cooley,  Tai'n,  662,  It  Is  said: 
"When  the  estimate  qf  benefits  is  referred 
to  assessors,  by  whatever  name  they  may 
be  called,  the  rule  of  conclusiveness  here 
stated  must  apply  to  their  action.  The  rem- 
edy of  one  who  considers  himself  unfairly 
assessed  is  to  apply  for  redress  to  the  stat- 
utory tribunal.  If  one  is  provided  with  pow- 
er to  review.  In  all  collateral  proceedings 
the  benefits  assessed  are  constructively  pre- 
sumed to  be  received,  and  the  assessment 
is  not  open  to  review."  And  on  page  671 
of  the  same  work  It  is  said:  "It  is,  in  gen- 
eral, no  defense  to  an  assessment  that  the 
contract  for  the  work  has  not  been  per- 
formed according  to  Its  terms.  If  the  prop- 
er authorities  have  passed  upon  the  ques- 
tion, and  accepted  the  work  as  satlsfactoiy, 
the  acceptance  must  be  conclusive.  There 
cannot  and  ought  not  to  be  an  appeal  from 
them  to  a  court  or  Jury."  In  City  of  Ft 
Wayne  v.  Cody,  43  Ind.  197,  under  a  stat- 
ute giving  the  common  council  of  the  city 
power  to  construct  sewers  and  to  provide 
for  the  payment  of  the  cost  of  the  construc- 
tion, to  cause  the  same  to  be  done  by  con- 
tracts given  the  best  bidder  after  advertis- 
ing for  proposals,  to  provide  for  the  esti- 
mate of  the  cost  thereof,  and  the  assess- 
ment of  the  same  upon  the  owners  of  such 
lots  and  lands  as  might  be  benefited  thereby 
In  such  equitable  proportion  as  the  common 
council  might  deem  Just,  the  estimate  to 
be  a  lien  upon  such  lots  and  lands,  and  to 
be  enforced  by  the  sale  thereof  in  such  jnan- 
ner  as  the  common  council  might  provide, 
.it  was  held,  the  action  being  for  an  Injunc- 
tion against  the  execution  and  collection  of 
a  precept,  that,  the  question  of  benefit  hav- 
ing been  once  passed  npon  by  the  common 
council,  no  other  tribunal  or  court  had  any 
power  to  review  or  pass  upon  it;  that  the 
legislature  bad  granted  the  sole  power  to 
try  and  decide  that  question  to  the  common 
council,  which  acted  Judicially;  and  when 
It  had  determined  by  Its  estimate  and  as- 
sessment what  property  was  benefited,  and 
in  what  proportion,  that  finding  and  deci- 
sion was  final,  and  there  was  no  power  In 
any  Judicial  tribunal  to  Interfere,  unless  for 
fraud  and  corruption  in  making  the  assess- 
ments. See  Loesnltz  v.  Seellnger,  127  Ind. 
422.  43S.  26  N.  E.  1037.  26  N.  E.  887.  It  is 
said  in  Paving  Co.  v.  Edgerton,  12&  Ind,  455, 
465,  25  N.  E.  436,  that  whether  such  Im- 
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pTOTonent  does  w  doei  not  benefit  the  prop- 
erty io  a  snm  equal  to  Its  cost  Is  essentially 
a  Jndicial  qneaUon,  upon  vWch  the  property 
«wner  la  entitled  to.  notice  and  a  bearinc* 
ud  that  under  sectlona  4293,  42M,  Bumtf 
Ber.  St.  18M,  the  property  owners  vera 
awmrded  a  faearing  l>efore  any  final  assess- 
ment  was  made,  and  were  afforded  a  rem- 
edy which  the  legislature  deemed  sofflclent. 
DameU  t.  Keller,  18  Xnd.  App.  103.  4&  N.  E. 
670^  waa  n  soft  to  foreclose  an  assessment 
toe  the  coiutrDCtlon  ot  a  sldew^  In  the 
city  of  Indianapolis.  An  answer  proceeded 
up<«  the  theory  Uiat  the  work  was  not  done 
according  to  the  contract  The  court  deter- 
mined that  the  board  of  public  works  was. 
by  the  statute^  made  the  sole  Judge  of  tl» 
questJoa  whether  the  •woA  had  been  done 
accordiiv  to  the  terms  and  {nroTlslons  of  the 
contract  or  not,  and  It  was  said  that  "when 
the  statute  gLres  no  appeal,  or  no  right  to 
contest  the  question  of  the  proper  perform- 
ance of  the  work,  the  great  weight  of  aur 
tiiorlty  la  tiiat  the  acceptance  Is  conclusive 
i9on  the  pnqwrty  ownw,  unless  such  accept- 
ance  was  fraudulent.''  Again,  In  Bozarth  v. 
McQlUicnddy,  19  Ind.  App.  26,  47  N.  E.  397, 
4S  M.  B.  10^  which  was  a  proceeding  te 
foreeloaa  a  lleo  for  street  Improrements  in 
the  dty  of  Valparaiso,  under  sectifut  4294, 
Boras'  Ber.  Bt  lii&i,  tbe  prlndj^et  InvolTed 
thweln  being  applicable  to  the  case  at  bar, 
it  was  held,  In  effect,  that  where  the  work 
nnd^  such  a  contract  has  been  accepted  by 
those  authorised  to  pass  upon  ic,  no  defense 
but  that  of  fraud  can  be  interposed  by  the 
property  owner  In  ft  suit  to  eo^orce  the  Uen 
of  the  assessment  See,  also.  Lamed  t.  Mar 
Uxiey,  18  Ind.  App.  19©.  49  N.  E.  278;  CasoQ 
T.  City  of  Lebanon,  153  Ind.  607.  N.  B. 
76S.  Under  the  authorities  we  cannot  hold 
tliat  there  was  error  In  sustaining  the  de- 
mnrrer  to  the  first  second,  and  third  paia- 
graphs  of  answer. 

Tlie  common  council.  In  performing  the 
duty  of  m^lng  the  assessment  as  already 
remarked,  exercise  a  discretion  which  the 
courts  have  characterized  as  judicial,  and  for 
this  reason  their  decision  cannot  be  collater- 
ally attacked  where  it  appears  that  the  requi- 
sites of  Jurisdiction  existed.  Yet  the  actions 
of  the  common  council  of  a  dty  in  such  a  mat- 
ter are  not  in  all  respects  like  those  of  a 
court,  and  this  difterence  is  recognized  by 
the  courts  in  denominating  such  function  of 
the  common  council  as  qiusi  Judicial.  The 
common  council,  in  making  such  an  assess- 
ment does  not  act  solely  upon  evidence  such 
as  that  to  which  courts  are  regularly  con- 
fined. In  the  case  of  a  local  sewer  the  com* 
mon  council  a^  after  notice  by  publication, 
upon  the  report  of  the  city  engineer,  and  upon 
the  recommendation  of  a  committee  of  the 
common  council  which  lias  heard  the  report 
of  tbe  engineer,  and  upon  matters  brought  to 
their  notice  on  the  hearing  upon  objections.  If 
any,  of  those  who  feel  aggrieved  by  the  re- 
port which  report  and  the  assessments  tbeiSf 


bi  the  council  may  nAopt,  alter,  ur  amend; 
and  the  common  council  assessea  against  the 
■evetal  lots  or  parcels  of  ground  the  several 
amounts  irtdch  are  assessed  for  and  on  ac- 
count ot  the  local  sewer  or  the  equivalent 
therein.  Section  8697c^  Burns'  Ber.  St  1807; 
lections  4298,  4294,  Bums'  Bev.  St  loM.  In 
the  case  of  the  constroctlai  of  a  sewer  adapt- 
ed to  mote  than  local  use,  such  as  that  here 
In  litigation,  it  further  resorts  (for  the  ex- 
cess of  coat  above  what  would  be  equivalent 
to  the  cost  ot  a  locsl  sewer)  to  tbe  method 
provided  by  statute  for  the  assessment  ct 
beatOiB  In  laying  out  streets,  the  common 
council  performing  the  duty  <^  making  the 
assessments,  which,  in  the  case  ot  the  open- 
ing of  streets,  is  imposed  i^oa  city  commis- 
sioners. Sections  ^7a-8S97c;  Bums'  Bev. 
St  1887;  section  3629  et  seq..  Bums'  Bev.  St 
1894;  Alley  v.  City  of  Lebanon,  146  Ind.  1£S. 
44  N.  E.  1003.  In  the  performance  of  the 
functions  pertaining  to  the  construction  of  ft 
sewer  and  the  making  of  assessments  there* 
for,  tiie  common  council  acts  in  an  adminis- 
trative capacity,  with  large  dlsci<etionary  pow- 
ers. So  far  as  It  has  kept  within  Its  prescribed 
powers,  and  has  acqtiired  Jurisdiction  in  the 
prescribed  manner,  the  exercise  of  such  offi- 
cial discretion  must  be  treated  aa  ft  quasi 
Judicial  determination  of  the  rights  and  obil- 
gatlons  involved.  Many  anftlogpus  quasi  ju- 
dicial determinations  of  admlnlsttaUve  offi- 
cers might  be  instanced,  and  will  occur  to 
the  mind  of  every  lawyer.  But;,  whatever 
may  be  true  concerning  the  decisiuis  of  courts 
proper,  the  authorities  leave  no  .doubt ;  that 
the  common  cpundi  must  exercise  such  dis- 
cretion honestly,,  and  without  subjection .  to 
corrupting  influences  The  Inislness  which  It 
thus  administers  is  public  business,  and  must 
be  done  In  the  Interest  of  the  public,  without 
the  impoBlUon  of  burdens  upon  tbe  .citizens 
by  way  of  assessments  for  Inferior  and  de- 
fective improvements  or  sewers,  through  fear 
or  favor  arising,  from  undue  influence  exerted 
or  procured  by  contractors.  We  cannot  con- 
clude that  the  fraud  which  will  furnish 
ground  for  equitable  defense  to  such  an  as- 
sessment does  not  include  successful  undue 
influence  of  the  contractor  upon  the  common 
counclL  In  Motz  v.  City  of  Detroit  18  Mich. 
495,  It  was  said  that,  so  long  as  the  common 
council  kept  within  the  limits  of  its  Jurisdic- 
tion as  defined  by  the  constitution  and  stat- 
utes of  tbe  state,  and  its  members  were  guilty 
of  no  intentional  wrong  or  corrupt  conduct  In 
tbe  discharge  of  their  official  duties,  the 
courts  had  no  [>ower  to  control  the  exercise  <^ 
their  legal  discretion,  or  to  overrule  and  s^ 
aside  their  Judgment  but  must  accept  their 
conclusions  as  warranted  by  the  facts,  and  as 
binding  alike  upon  the  ci^  and  upon  all  Its 
Inhabitants.  We  need  scarcely  say  that 
courta  habitually  abstain  from  definitions  of 
fraud;  but  It  may  safely  be  aald  that  where 
a  contractor  constructing  a  public  sewer,  for 
which  he  is  to  receive  his  compensation  from 
the  ownem  of  real  estate  through  the  official 
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appmyal  of  the  resnlt  "bs  the  common  conndl, 
BO  far  Tlolatee  bis  duty  towards  such  ownera 
aa  to  exercise  upon  the  common  council  an 
Influence  adapted  In  Ita  character  to  affect 
unduly  In  hia  favor  the  determl&atltm  of  the 
council,  anch  influouw  being  thus  exerted  by 
the  contractor  for  the  purpose  of  so  aftectlng 
the  dodfllui,  and  In  fact  having  the  intended 
effect  of  Influencing  the  council  to  the  mahli^ 
of  an  assessment  which,  If  enforced,  will  be 
actually  Injurlons  to  such  persons  through 
the  compulsory  payment  thereby  of  the  prop- 
»  price  of  a  sewer  cmstructea  according  to 
contract,  for  a  sewer  which,  by  reason  of 
failure  to  comply  with  the  contract.  Is  not 
beneSclAl  to  such  owners,  and  Is  worthless 
and  Injurious,  there  is  such  harmful  Ttolatkm 
of  duty  as  amounts  to  the  fraud  for  which  the 
courts  y/iU  Inteipose,  when  properly  involEed, 
for  the  purpose  of  preventing  its  success. 
We  do  not  hold  the  employment  of  the  mem- 
bers of  the  common  council  by  the  contractors 
for  the  superintendence  of  the  work  as  nec- 
essarily and  of  Hself  a  fraud,  as  a  matter  (tf 
lav.  There  must  be  fraud  In  fact.  We  can- 
hot  say  that  such  employment  was  not  adapt- 
ed to  unduly  Influence,  and  it  Is  expressly 
averred  that  the  contractor  employed  the 
councilman,  and  paid  them  high  wages,  for 
the  purpose  of  procuring  such  Inflnence,  and 
that  it  did  have  the  effect  so  Intended.  It 
was  not  necessary  to  state  the  evidence  by 
which  such  effect  would  be  proved;  It  was 
Bofflcient  to  state  the  ultimate  Issuable  fact. 
Whatever  criticisms  might  properly  be  made 
upon  the  stracture  of  the  third  and  fourth 
paragraphs  of  answer,  we  regard  each  of 
them  as  containing  the  essentials  of  a  good 
defense.  It  will  be  for  the  court  upon  the 
hial  to  determine  upon  the  evidence  whether 
or  not,  in  fact,  the  alleged  effect  was  pro- 
duced which  it  is  averred  was  fraudulently 
purposed  and  accomplished.  The  Judgment 
Is  reversed,  with  Instruction  to  overrule  the 
d->murrer  to  the  fourth  and  fifth  paragraphs 
of  answer. 


(M  Ind.  App.  €84) 

WOODY  T.  HAWOETH. 

(Appellate  Court  of  Indiana.   May  17,  1000.) 

NONNEGOTIABLB  NOTES— IN DORSBMENT  BV 

FIRM— DISSOLUTION— LIABILITIBa. 

Plaintiff  and  defendant,  as  partners,  guar- 
antied payment  of  nonoogotiable  notes  to  which 
thej  were  strangers;  indonung  one  hi  blank, 
ana  another  for  value  received.  At  mntarfty 
the  maker  fniled  to  pay,  and,  the  partnership 
being  disBoWed,  plaintiff  paid  the  notes.  In  an 
action  to  recover  defendant's  proportionate 
amount,  the  answer  alleged  that,  on  dissolation 
of  the  firm,  plaintiff  bad  agreed  to  pay  the  "in- 
debtedness ot  the  firm.  Held,  that  the  indorse 
ments  of  the  firm  were  original  engagements, 
binding  the  signers  uDconditionally  to  pay  the 
notes,  and  withhi  the  indebtedness  assumed  by 
plaintiff. 

Appeal  from  superior  court,  Soward  coun- 
ty; Hiram  Brownlee,  Judge.  ' 

Action  by  John  L.  Woody  against  Lisbon 
3.  Ua, worth  to  recover  hte  ^proportion  of  a 


partnership  Indorsemflnt  of  notes  paid  hj 
plalntlfC.  Frmf  a  Judgment  In  favor  of  de- 
fendant, and  from  an  order  deling  a  mo- 
tion for  a  new  trial,  i^intlfl  appcftls.  Af- 
firmed. 

Moore  &  Cooper,  for  appellant  Black- 
lidge,  Shirley  &  Wolf,  for  appellee. 

■  BLACK,  J.  Appellant's  complaint  agalaat 
the  appellee  contained  four  paragraphs.  In 
the  first  It  was  shown,  In  snbatance.  that  on 
the  2Sa  of  Aagnat,'lS87,  one  John  M.  Bat- 
cUtt  esecnted  his  promissory  note,  not  n^o- 
tiable  In  the  commercial  sense,  to  the  firm 
of  Whitley.  Fassler  &  Kell^,  for  966.  due 
I>ecember  25,  1869,  and  the  appeUant  and 
the  appellee,  who  were  putnera,  guarantied 
the  paym^it  of  the  note  by  Indorsement 
thereon  In  writing  as  follows:  "For  value  re- 
ceived, I  guaranty  the  payment  of  the  with- 
in note  when  due,  and  waive  donand,  notice 
of  nonpayment,  and  protesL  Woody  &  Ha- 
worth."  It  was  alleged  that  M  tiie  maturity 
of  the  note  the  maker  failed  to  pay  it,  or 
any  part  of  it;  that  he  then  was,  and  stlU 
continued  to  be,  notoriously  Ins^ent,  so 
that  an  execution  vrould  have  been  unavail- 
ing; that  the  firm  of  Woody  ft  Haworth  had 
long  since  been  di88<^ved,  and  an  account  ot 
their  co-partnership  business  had  been  ad- 
justed and  settled  between  the  partiea;  that 
afterwards,  in  January,  1892,  the  appellant 
was  compelled  to,  and  did,  pay  off  to  Whit- 
ley, Fassler  &  Kelley  the  total  amount  vt 
the  principal  and  Interest  on  the  note,  being 
183;  that  at  the  special  Instance  and  request 
of  the  appellee  the  appellant  paid  off  the 
appellee's  one-half  liability  on  the  note,  be- 
ing $41.60,  whweby  the  appdlee  became  in- 
debted to  the  appellant  In  that  enm.  which 
Indebtedness,  with  Interest  thereon,  was  due 
and  unpaid:  that  appellant  bad  demanded 
payment  of  appellee,  but  no  part  had  been 
paid.  In  the  second  paragraph  of  complaint 
It  was  averred,  in  substance,  that  on  the 
^st  of  August,  1888,  ttie  appelant  and  the 
appellee  and  one  Abraham  Middleton  were 
equal  partners,  etc.;  that  on  that  day  one 
John  B.  Chapman  executed  his  promissory 
note,  not  n^tlable  by  the  law  mnchant, 
to  the  Whitley  Beaper  Works,  for  $56,  due 
December  25,  1890,  and  the  appellant  th» 
appellee,  and  said  Middleton  guarantied  the 
payment  of  said  note  when  due  by  the  in- 
dorsement In  writing  of  their  firm  name 
across  the  back  thereof  as  follows:  "Woody, 
Haworth  &  Mlddlettm;"  that  at  the  maturity 
of  the  note  the  maker  failed  to  pay  It  or  any 
part  of  it;  that  he  was  then,  and  had  since 
continued  to  be,  notMlously  Insolvent  so 
that  an  execution  would  have  been  Obsvatt- 
lug;  that  the  firm  of  Woody,  Haworth  & 
Middleton  was  long  since  dissolved,  and  an 
account  of  the  co-partnarshlp  business  had 
been  adjusted  and  settled  between  the  part- 
ners: that  afterwards.  In  Januuy,  1802.  the 
appellant  was  compelled  to^  and  did,  pay  off 
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to  the  Whitley  Reaper  Works  the  total 
amotint  dne  on  this  note,  being  |66:  that 
said  Mlddleton  then  was,  and  ever  since  had 
eontUraed  to  be,  notorlonsly  Insolvent,  so 
^t  an  execution  would  have  been  nnavall- 
Ing;  that  he  had  failed  to  pay  any  part  of 
said  note;  that  At  the  special  Instance  and 
request  of  the  appellee  the  appellant  paid 
off  the  appellee's  one-half  liability  on  the 
note,  being  (33,  whereby  he  became  indebt- 
ed to  the  appellant,  etc.;  demand  and  fail- 
nre  to  pay  being  averred.  The  third  and 
fourth  paragraphs  of  complaint  were  like 
the  second,  except  that  they  related,  re- 
spectlTely,  to  difterent  notes  of  said  Chap- 
man. A  demurrer  to  the  second  paragraph 
of  answer  was  OTermled.  In  that  pleading 
the  appellee  admitted  the  averments  of  the 
complaint  charging  the  execution  of  the 
notes  and  their  indorsement,  and  that  the 
flrma  were  comprised  of  the  members  nam- 
ed In  the  complaint;  and  It  was  alleged  that 
on  the  11th  of  April,  1890,  the  appellant  and 
the  appellee  fnlly  adjnsted  and*  settled  all 
matters  pertaining  to  their  said  partnership 
bneiness,  including  any  liability  existing  or 
contingent  upon  the  Indorsement  of  the 
notes  described  in  the  complaint;  that  by 
the  terms  of  said  settlement  the  appellant 
acquired  all  notes  and  accounts  belonging 
to  the  then  existing  firm  of  Woody  &  Ha- 
wcMTth,  and  agreed  in  consideration  thereof 
to  assume,  and  did  assume,  all  of  said  firm's 
indebtedness  and  liabilities,  including  that 
opOQ  said  indorsement;  that  said  agree- 
ment was  In  writing  as  follows;  "Russla- 
TiUe.  Ind.,  April  11th,  1800.  This  Is  to  cer- 
tify that  J.  L.  Woody  bas  this  day  bought 
aU  the  notea  and  accounts  that  belong  to 
Woody  and  Haworth,  and  I,  J.  L.  Woody, 
will  not  bold  L.  J.  Haworth  accountable  for 
the  payment  of  any  of  said  notes  belonging 
to  the  above-named  firm;  and  I  also  agree 
to  pay  the  Indebtedness  of  said  firm.  3. 
Woody."  It  was  further  alleged  that  prior 
to  the  execution  of  said  agreement  said  Mld- 
dleton had  retired  from  the  firm;  said 
Woody  &  Haworth  assuming  all  tlie  lia- 
bilities of  said  Mlddleton  as  a  member  of 
fbe  firm,  including  said  notes.  The  dispute 
of  counsel  relates  chiefly  to  the  action  of  the 
court  in  holding  this  to  be  a  sufficient  an- 
swer, and  the  argument  Is  directed  particu- 
lariy  to  the  question  as  to  the  effect  to  be 
given  to  the  word  "indebtedness"  in  the  In- 
strument above  set  forth  signed  by  tbe  ap- 
pellant; it  being  claimed  on  biehalf  of  tbe 
appellant  that  the  liability  of  the  parties  to 
this  action  under  the  indorsements  sbown 
tn  the  complaint  was  a  merely  contingent 
liability,  and  one  which  ought  not  to  he  re- 
garded as  included  within  the  meaning  of 
the  word  "indebtedness,"  as  so  used. 

In  a  strict  or  collateral  guaranty,  the  obli- 
gation of  tbe  guarantor  Is  that  the  principal 
shall  perform  bis  undertaking,  or,  if  he  fail, 
that  the  guarantor  will  pay  the  resulting 
damages;  but.  when  the  promise  of  the 
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guarantor  is  to  do  what  another  Is  bound  to 
do  if  be  shall  not  do  It  himself,  this  is  not 
a  strict  or  collateral  guaranty,  but  Is  distin- 
guished as  an  original  undertaking.  In  the 
nature  of  suretyship.  Nadlng  t.  McGregor, 
121  Ind.  465,  470,  23  N.  R  288,  6  L.  R.  A. 
086.  The  undertaking  Indorsed  upon  tbe 
note  of  Ratcliff,  stated  In  the  first  para- 
graph of  complaint,  was  an  original,  direct, 
and  absolute  engagement,  binding  the  sign- 
ers thereof  unconditionally  to  pay  the  note. 
This  distinction  between  such  an  undertak- 
ing and  a  strict  or  collateral  guaranty  has 
been  pointed  ont  and  Illustrated  often  in  the 
Reports  of  this  state,  and  the  subject  has 
been  so  fully  discussed  that  we  need  only 
cite  some  of  the  many  cases  in  which  it  is 
involved.  See  Bnrbam  v.  Gallentine,  11  Ind. 
203;  Sample  v.  Martin,  46  Ind.  226;  Studa- 
baker  t.  Cody,  54  Ind.  586;  Frash  t.  Polk, 
67  Ind.  55;  Miiroy  v.  Quinn,  68  Ind.  406; 
Manufacturing  Co.  t.  Black,  111  Ind.  308, 
12  N.  E.  5M;  Wright  T.  GritHth,  121  Ind. 
478,  28  N.  E.  281,  6  L.  R.  A.  639;  Oonduitt 
V.  Ryan.  8  Ind.  App.  1,  29  N.  E.  160;  Shear- 
er V.  R.  S.  Peale  &  Co.,  9  Ind.  App.  2S2,  36 
N.  E.  455;  Lane  t.  Mayer,  15  Ind.  App.  882, 
44  N.  E  78;  Wall-Faper  Co.  v.  Emmerson, 
17  Ind.  App.  482,  46  N.  E.  1018.  The  In- 
dorsements set  forth  tn  the  paragraphs  of 
the  complaint,  other  than  the  first,  were  in- 
dorsements in  blank  tn  the  firm  name,  made 
at  the  time  of  the  racecution  of  the  notes, 
which  were  not  negotiable  by  the  law  mer- 
chant; the  indorsers  not  being  parties  to 
the  notes,  or  related  thereto  otherwise  than 
through  their  indorsements,  whereby.  It  is 
alleged  as  to  each  of  su<^  Indorsements,  tbe 
indorsers  "guarantied  the  payment  of  said 
note  when  due."  Where  the  note  so  In- 
dorsed  Is  negotiable  by  tbe  law  merchant, 
the  rule  of  law  established  in  this  state  is 
that  the  stranger  so  writing  his  name  upon 
the  back  of  the  paper,  In  the  absence  of  ex- 
traneous explanatory  evidence  as  to  his  re- 
lation to  tbe  paper,  thereby  assumes,  as  be- 
tween himself  and  the  payee,  the  liability 
of  a  first  Indorser.  Pool  t.  Anderson,  116 
Ind.  88,  18  N.  E.  445.  1  L.  R.  A.  712.  But 
where  the  note  so  [ndorsed  by  one  not  oth- 
erwise a  party  to  it,  at  or  prior  to  the  time 
of  its  inception,  without  any  express  con- 
tract defining  the  nature  and  extent  of  his 
undertaking,  is  a  note  not  negotiable  by  the 
law  merchant,  the  person  so  signing  his 
name  upon  the  back  thereof  will  be  held  as 
a  surety  or  joint  promisor  upon  the  note. 
See  Pool  v.  Anderson,  supra,  which  reasserts 
the  rule  Iflld  down  in  Wells  v.  Jackson,  6 
Blackf.  40.  See,  also,  Keating  v.  Vanslckle, 
74  Ind.  529;  De  Pauw  v.  Bank,  128  Ind. 
653,  25  N.  B.  705,  26  N.  E.  151,  10  L.  R.  A. 
46.  It  Is  not  needed  that  we  examine  and 
decide  the  question  whether  the  contingent 
liability  of  one  whose  engagement  Is  a  col- 
lateral guaranty,  or  is  the  undertaking  of 
one  bound  as  an  indorser  of  commercial  pa- 
per, Is  an  "Indebtedness,"  property  so  called. 
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and  wtfbln  tbe  meaning  of  tbat  -wotd  in  the 
tnstxximent  signed  by  ttae  ftppellont  and  aet 
up  In  the  second  paragraph  of  reply,  lna»- 
mnch  as  the  indorsement  mentioned  In  the 
first  paragraph  of  complaint  was  an  orig- 
inal and  absolute  mgagement  of  the  signers 
thereof  (the  appellant  and  the  appellee)  to 
par  the  note  on  which  it  waa  Indorsed,  and 
the  indorsements  mentioned  In  the  other 
paragraphs  of  complaint  made  the  partners 
whose  firm  name  waa  so  signed  prima  facie 
sureties  or  Joint  promisors,  and  it  was  not 
shown  that  1^  any  of  these  Indorsements  a 
contingent  liability  waa  created. 

Under  the  assignment  .that  the  court  erred 
In  overruling  the  appellant^s  motion  for  a 
new  trial,  some  matters  occurring  upon  the 
trial  are  mentioned  In  argument  without 
mudi  obserruice  of  the  rules  relating  to 
briefs  In  this  court  The  matters  thus  sug^ 
gested  aire  of  such  elementary  character  that 
no  useful  purpose  could  be  served  by  dis- 
cussing them.  We  do  not  find  any  available 
error.  Judgment  affirmed. 


.  (K  Ind.  App.  646) 

RAZOR  T.  MEHIi.  » 

(Appellate  Ooart  of  lodiana.   April  17,  1900.) 

BXBOUTORS  AND  ADMINISTRATORS— LBTTERS 
OF  ADMINISTRATION— VAUDITT 
— RSVOCATION. 

Under  Burns'  Rev.  St  ISiH.  H  2380.  2381 
(Homer's  Rer.  St  1897,  S  2227.  2228),  provid- 
'  Ing  that  after  tbe  death  of  an  Intestate  letters 
•  of  adminiBtration  "shall  be  cranted  In  the  conn- 
t;,  first  where  at  bia  death  the  intestate  was 
an  inhabitant."  letters  of  administration  grant- 
ed in  the  county  of  which  tbe  intestate  waa  an 
inhabitant  at  hia  death  are  Toid,  if  granted 
while  letters  preTioualy  issued  in  a  wrong  couu- 
t;  are  in  force, — such  letters  being  Toidable 
only,  and  not  roid,— and  confer  no  authority  on 
.  the  administrator  to  institute  proceedings  to  re- 
voke the  letters  first  Isaned. 

Appeal  from  circuit  court,  Elkhart  county; 

H.  D.  Wilson,  Judge. 

Action  by  Aaron  A.  Razor,  admlnistratM-, 
against  Abraham  a  Mehl,  administrator. 
Fn»n  an  order  sustaining  a  demurrer  to  his 
petition,  plalntltt  appeals.  Affirmed. 

S.  J.  North  and  Low  W.  Vail,  for  Bpptll- 
lant   E.  A.  Dausman,  for  appellee. 

COMSTOCK,  J.  The  petition  In  this  cause 
alleges  that  John  L.  McPherson  died  Intes- 
tate on  the  SOth  day  of  November,  1808,  at 
Kosciusko  county,  Ind.,  of  which  county  he 
had  been  an  Inhabitant  since  'Ills  removal 
to  said  county  In  the  month  ot  September, 
ISOS,  from  Ellchart  county";  that  ttie  peti- 
tioner was,  on  the  16th  day  of  January,  1899, 
ai^olnted  administrator  of  said  decedent's 
estate  by  tbe  Kosciusko  drcutt  court;  that 
decedent  at  the  time  of  his  death,  was  tbe 
owner  of  a  farm  and  some  personal  property 
situate  in  Elkhiirt  county;  that  w  the  12th 
.  day  of  December,  1808,  Abraham  a  Mehl 

qUhMiing  denlad,  fig  H.  B.  TSk 


(appellee  "was  didy  ^ppofnted  lir  tbe  Elk- 
hart circuit  court,  administrator  ot  the  estate 
of  the  decedent,  all  of  which  Is  In  tbe  pos- 
session ot  said  UehL"  Tbe  pe^tkmer  asks 
that  Mehl  be  removed  from  his  trust  and 
that  he  be  required  to  torn  ovef  to  Om  ap- 
pellant said  property,  npop  the  ground  Qiat 
the  Elkhart  circuit  court  had  umjurisdlction 
to  make  the  q^olntment  To  this  petitl<w 
tbe  court  sustained  a  dexmatex  for  want  of 
facts.  Appellant  decUnlng  to  plead  furthv, 
the  court  adjudged  appellee  to  be  tbe  l^al 
administrator.  The  ruling  ot  tbe  court  upon 
the  donurrw  la  the  only  emw  assigned  upon 
this  appeal. 

Tbe  statute  provides  that,  after  tbe  deafii 
of  an  Intestate,  letters  at  admlniatratkm  ahall 
be  granted  In  tbe  comity,  first,  where  at 
bis  death  the  Intestate  waa  an  Inhabitant 
Sections  2880^  2861,  Bums'  Bev.  St  18M 
(secUons  2227.  2228*  Homer's  Bev.  St  1897). 
It.appean  from  tbe  petitlim  that  tbe  de- 
cedent was  an  Inhabitant  ot  Kosciusko  coun- 
ty at  the  time  ot  his  deattu  It  appeazs.  also, 
that  before  the,  time  of  20  days,  within 
whldi.  under  tbe  statote^  letters  of  adminis- 
tration are  to  be  Ismed  to  certain  persuis 
in  the  order  named  tvon  anfiicadon,  amieilee 
was  appointed  administrator  by  tbe  Blkhart 
circuit  court  Authority  to  grant  letters  of 
admlnistiatiott  Is  wholly  statutory.  lUdlroad 
Co.  V.  Swayne^s  Adm'r.  26  Ind.  477;  Grartni 
T.  Renner.  lOS  Ind.  223,  2  N.  B.  601.  From 
tlie  averments  of  tbe  petition,  tbe  court  was 
without  jurisdiction  to  i^^lnt  appdlee. 
"When  it  Is  shown  then  was  no  Jurisdiction, 
tbe  decedent  being  domiciled  at  the  time  of 
his  death  In  another  county."  'it  Is  the  duty 
of  the  court  npw  application  ttf  any  party 
In  Interest  or  even  ex  mwo  motu,'  to  annul 
or  revoke  lettera  granted."  It  has  beat  de- 
dded.  however,  that  lettera  issued  In  the 
wrong  county  ot  the  state  ot  which  flie 
decedent  waa  an  InhaUtant  at  tbe  time  of 
his  deaOi  are  not  void,  but  viridaUe  only. 
Woemer,  Adm'n,  |  268;  Rice,  Am.  Prob. 
Law,  837.  The  circuit  conrta  ot  Elkhart 
and  Kosciusko  counties  bad  ooncnnent  pro- 
bate Jurisdiction.  Elkhart  county  having 
first  assumed  Jurisdiction  in  the  case  before 
us,  it  retained  exclusive  Jurisdiction  until  Us 
action  was  set  aside.  It  follows  that  tbe 
Issuance  of  lottos  In  Blkhart  county  was 
valid  until  revoked,  and,  a*  there  cannot  be 
two  valid  administrations  within  tbla  state 
upon  the  same  estate^  the  admhiistratlon  In 
Kosciusko  county  was  vcdd.  Tbe  grant  of 
letters  to  appellant  conferred  no  autiuHltr 
nor  interest  whicb  authorized  him  to  Institute 
this  proceeding  to  revise  the  letters  Issued 
to  the  appellee.  Ooltait  v.  Alien,  40  Ala. 
150.  Bee^.  also,  Cunningham  t.  Tnley  (Ind. 
Sup.;  Nov.  Term,  1809)  06  N.  BL  27.  Appel- 
lee baa  not  filed  a  brief,  but  we  pxeanme 
that  Ois  was  tbe  view,  taken  by  tbe  trial 
conrt  Judgment  affirmed. 
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(M  Ind.  App.  KM) 

KING  T.  Kim 
(Appellate  Ooort  of  Indiana.   Mar  10.  1900.) 

HUSBAND  AND  WIFE— WIPE'S  SEPARATE 
PROPERTY— CHARGES  AND  CRED- 
ITS—IN TB  REST. 

1.  When  a  husband  receireB  prc^rty  of  his 
wife,  and  with  her  knowledge  and  consent  deala 
with  it  as  hia  own,  without  anj  express  promise 
to  rqiar,  the  piesnmption  is  that  it  was  not  a 
gift  bat  that  he  tow  the  propertr  as  tnutee 
fiff  ho-. 

2.  Where  a  husband  received  funds  belonging 
to  his  wife,  aod  with  her  knowledge  and  consent 
retained  the  same  and  used  it  in  1^  bosioess, 
without  any  express  agreonent  to  repay  it  or 
to  pay  interest,  and  she  made  no  demand  for 
the  Tcpayment,  she  is  not  entitled  to  interest. 

RoUnsm,  J.,  dissenting. 

Appeal  from  circuit  court,  Horgan  conn* 
ty;  George  W.  Grubbs,  Judge. 

Action  by  £2izabeth  V.  King  against  John 
W.  King,  as  administrator,  to  establish  a 
claim  against  the  estate  of  John  R.  King. 
From  a  Judgment  in  favor  of  claimant,  de- 
fendant  appeals.  Modified. 

Ed.  A.  Davis  and  WiUls  Hlckam,  for  ap- 
pellant. Henley  &  Wilson  and  Oscar  Math* 
ews,  tor  appellee^ 

HENL^T,  J.  Appellee  filed  her  claim 
against  the  estate  of  John  R.  King,  her  de- 
ceased husband.  The  cause  was  tried  by 
the  court  At  the  request  of  the  appellant, 
the  court  found  the  facts  specially,  and 
stated  its  conclusions  of  law  thereon.  Be- 
cause of  the  fact  that  the  vital  question  In 
the  catise  arises  upon  the  special  findlnga 
and  coDdosions  law,  we  set  them  out  in 
full,  viz.: 

"(1)  The  claimant,  Elizabeth  Y.  King,  la 
the  Burrivlng  second  wife  of  the  decedent 
John  R.  King.  Tliey  were  married  In  No- 
vember, 1873.  She  had  bem  previously 
married  to  one  Presley  Buckner,  and  had 
by  him  three  children,  James  M.  Buckner, 
Thomas  Buckner,  and  Nancy  Buckner,  who 
subsequently  Intermarried  with  Wm.  H. 
BancDck.  At  the  time  of  the  marriage  the 
ages  of  the  children  ranged  from  13  to  21 
.vears;  the  oldest  son  then  residing  in  Mis- 
souri, and  the  others  in  the  Camliy  with  the 
claimant  and  Mr.  King,  where  they  remain* 
ed  some  three  or  four  years.  Thereafter 
these  children  lived  at  various  times  in  the 
Mates  of  Missouri,  Kansas,  Illinois,  Tennes- 
see, and  In  Monroe  county,  Indiana.  The 
decedent  also  bad  five  children  by  a  former 
marriage,  four  of  whom  lived  in  the  family 
of  decedent  and  cialmant  for  an  uncertain 
period  after  their  marriage;  their  ages  ran- 
ging from  7  to  20  years. 

'■(2)  In  January,  1874.  the  father  of  claim* 
ant  died.  His  estate  was  settled  and  dis- 
tributed without  administratJon.  The  claim- 
ant received  as  her  Interest  in  said  estate  In 
February,  1874,  the  sum  of  $2,196,  In  the 
following  Items,  to  wit: 


Note  of  James  BuAlric,  brother  of  claim- 
ant  SI  846 

Note  of  Marion  CarrolL  '.*!,'."  ^  '250 

Note  of  Fred  K.  Goss   100 

"The  settlement  of  claimant'^  Interest  in 
her  father's  estate  was  made  with  the  de- 
cedent. John  R.  King,  and  all  the  above 
notes  went  Into  his  tiands.  The  Busklrk 
note,  of  $1,816,  was  given  In  lieu  of  land, 
and  was  made  payable  to  John  R.  King. 
He  afterwards  took  two  notes  of  Joseph 
Hodge,  of  $500  each.  In  part  payment  of  the 
Busklrk  note,  and  received  the  residue, 
about  $800,  in  a  land  trade  with  Busklrk. 
He  collected  the  other  notes,  used  the  money 
in  his  business,  loaned  some  of  it  out  In  his 
own  name,  and  some  $800  of  It  going  Into 
land  of  which  he  died  seised.  At  various 
times  during  the  marriage,  upon  the  order 
and  direction  of  his  wife,  the  claimant,  he 
paid  out  portions  of  said  money  to  the  chil- 
dren of  claimant,  and  gave  them  cnrtaln 
property,  which  was  to  be  credited  upon  the 
Indebtednw  to  his  wlf&  There  was  no 
accounting  between  them  ddHng  his  life- 
time. 

"(3)  During  the  martiage,  and  prior  to  hia 
death,  the  decedent.  John  R.  King,  at  the 
request  and  by  the  direction  of  the  claimant 
sent  by  draft,  money  order,  or  otherwise, 
and  paid,  to  the  children  of  claimant  mon- 
ey, and  delivered  to  them  property,  in  the 
amoimt  and  to  the  value  following,  which 
said  several  sums  are  entitled  to  be  cred- 
ited and  taken  In  part  payment  of  the  $2,- 
196  received  by  the  decedmt  belonging  to 
the  claimant;  that  la  to  say: 

Amounts  paid  to  and  received  by  Wm.  H.  Han- 
cock ; 

J§Z5-  delivered  to  him  S  6G 

1877  Ijpt  M««y«mt  to  Illinois..,  ^ 

8=t3^  ^araftBx.G  .".r  MO 

FebVS.'Sl,  Money  Older  ;  25 


Amounts  paid  James  M.  Buckner: 

1876.  Amt  paid  Dr.  Eastman  

,Jlr,  "  Osgood  

1877.  Horse  &  buggy  rec'd  

18(9.  Amt  paid  at  home  

^5'-  }■  ?/  St.  Joe,  Mo. 

Iw6,    "     7.  Money  order..  

"     Dec.  28.       "  '     M  ' 


S  740 

$  100 

50 
150 

50 
200 

25 

10 


Tot*]   $  585 

Amount  paid  Thomas  J.  Buckner : 

1877.  Pd.  while  at  school  at  Bloom- 

ington   

1878.  Horse  furnished  '  *  * 

1879.  Draft  to  Mo  

1881,  Feby. 2.  Money  order  


Total 


Amount  paid  W.  H.  Hancock. . . 
"  "  James  M.  Buckner. 
**       "    Thos.  J.  Buckner. . 


Total     J1.680 


Amount  received  $2  IflO 

"      paid   1.CS0 

Bal.  principal  unpaid.  616 
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"(4)  As  to  iDterest:  Decedent  Is  entitled 
to  be  charged  with  Interest  on  the  amount 
In  hlB  hands  belonging  to  claimant  at  the 
rate  of  6  per  cent,  to  be  calculated  as  upon 
a  promlBBory  note  where  partial  payments 
had  been  made,  except  that  from  and  after 
December  13,  1878,  the  date  when  decedent 
traded  lands  with  James  Busklrk  in  order 
that  he  might  save  the  debt,  and  took  $800 
in  land,  Interest  should  be  counted  only  up- 
on what  remained  then  due  and  unpaid,  aft- 
er  deducting  therefrom  fSOO;  the  finding  be- 
ing that,  npon  this  portion  of  the  principal 
80  invested  In  the  land,  interest  should  not. 
Id  eqnlty,  be  calculated  from  and  after  De- 
cember 13,  187a 

"Upon  the  foregoing  special  finding  of 
facts,  the  court  states,  as  conclusions  of  law, 
that  claimant  is  entitled  to  recover  upon  her 
claim  herein;  that  there  remains  due  and 
unpaid,  of  principal  and  interest,  the  sum  of 
$1,875.80,  which  should  be  allowed  as  a 
claim  against  said  estate  of  the  seventh 
class,  and  which  should  be  paid  by  the  ad- 
ministrator out  of  any  moneys  or  assets  of 
said  estate  in  his  hands  aa  other  such  claims 
are  paid." 

The  facts  found  present  a  case  where  the 
property  of  the  wife,  the  princiiial  of  the 
fund,  passed  into  the  bands  of  her  husband 
with  her  consent,  with  no  finding  as  to 
whether  a  gift  was  Intended,  or  whether  the 
husband  received  the  money  as  her  agent  or 
trustee.  The  presumption  Is  that  It  was  not 
a  gift.  2  Lewln.  Trusts,  No.  778;  Crawley, 
Husb.  &  W.  268;  Eversley,  Dom.  ReL  409; 
Wales  T.  Xewbould,  &  Mich.  45;  Jones  v.  Dav- 
enport, 44  N.  J.  Eq.  33,  13  Atl.  652;  HUeman 
V.  Hileman,  85  Ind.  1;  Armacost  v.  Lindley, 
116  Ind,  205,  19  N.  £.  138;  Denny  r.  Denny, 
123  Ind.  240,  23  N.  E.  519.  Under  the  facts, 
the  court  was  warranted  In  holding  that  the 
husband  took  the.  property  as  trustee  for  his 
wife,  although  there  was  no  express  promise 
to  repay.  Parrett  v.  Palmer,  8  Ind.  App. 
356,  35  N.  E.  713;  Gamer  v.  Graves,  54  Ind. 
188. 

It  Is  Insisted  that  the  court  erred  in  render- 
ing Judgment  In  appellee's  favor  for  a  greater 
amount  than  the  amount  of  the  principal 
found  dne  her.  The  amount  of  unpaid  prin- 
cipal, according  to  the  finding  of  the  court, 
was  $516.  The  difference  between  that 
amount  and  $1,876.80,  the  Judgment  ren- 
dered In  appellee's  favor,  is  made  up  by  the 
accomulatlOD  of  interest  at  0  per  cent,  for  a 
long  period  of  time.  The  question  then  Is, 
was  appellee  entitled  to  Interest  upon  the 
fund  In  her  husband's  hands,  under  the  facts 
found  by  the  court?  This  was  not  a  loan  of 
money  from  the  wife  to  the  husband.  There 
was  no  agreement  to  repay  the  principal,  or 
to  pay  Interest  thereon.  There  was  no  de- 
mand made  for  the  repayment  of  the  money, 
and  consequently  no  refusal.  It  Is  not  a  case 
of  "money  due  on  any  instrument  in  writing, 
on  account  stated  from  the  day  of  settle- 
ment, or  an  account  closed  upon  the  day  an 


Itemized  bill  shall  have  been  rendered  and 
IMyment  demanded,  or  on  money  had  and 
received  for  the  use  of  another  and  retained 
without  his  consent"  See  section  5200,  Hor- 
ner's Bev.  St  1897.  It  Is  true  that  the  court 
has  foimd  that  the  decedent  should  be  char- 
ged with  interest  on  the  amount  in  his  hands 
belonging  to  claimant  at  the  rate  of  6  per 
cent  per  annum,  to  be  calculated  as  upon  a 
promissory  note  wh^re  partial  payments  had 
been  made.  But  this  Is  a  mere  conclusion, 
not  based  upMi  any  facts  found  which  Justify 
it.  If  by  the  finding  it  appeared  that  there 
was  an  agreement  to  repay  the  money,  with 
Interest,  or  that  appellee  had  demanded  the 
return  of  the  money,  and  decedent  had  re- 
fused to  repay  it  or  that  the  money  was 
taken  Into  decedent's  possession  without  ap- 
pellee's cMisent,  and  retained  against  her 
wishes,  the  interest  charge  might  be  sus- 
tained. If  the  court  was  to  establish  a  rule 
permitting  interest  to  be  charged  In  cases 
presenting  such  facts  as  are  presented  by 
this  case,  a  small  amount  of  principal  placed 
in  the  hands  of  the  husband  by  the  wife, 
without  any  intention  upon  her  part  at  the 
time  of  ever  demanding  repayment  or  of 
treating  the  transaction  as  a  debt  could,  in 
the  course  of  a  long  period  of  years,  by  the 
accumulations  of  interest  be  used  by  the 
wife  as  a  means  of  wiping  out  an  estate,  to 
the  disadvantage  of  creditors  and  heirs.  The 
special  finding  is  silent  as  to  any  fact  neces- 
sary to  uphold  a  charge  of  interest  Tbe 
facts  found  would  entitle  appellee  to  Judg- 
ment for  the  amount  found  to  be  due  her, 
after  deducting  the  various  sums  which  tbe 
finding  shows  the  estate  of  decedent  should 
have  credit  for.  The  Judgment  Is  reversed, 
with  Instructions  to  the  court  below  to  re- 
state its  conclusions  of  law.  and  render  Judg- 
ment in  favor  of  appellee  for  $516k 

ROBINSON,  J.,  dissents. 


(24  Ind.  App.  m\ 

INDIANA  BOND  CO.  v.  SHEARER  et  aL 

<AppeUate  Court  of  Indiana.   May  15,  1900.) 

APPBALAHD  BRROIt-ASSiaNMBNT  OP  KRROR- 
KUNICIFAIi  CORPORATIONS— ASSBSSMBNTS  — 
APPROVAL  BT  BOARD  OP  TRUSTBSS. 

1.  An  assignment  of  error  that  the  trial  court 
erred  in  enterlDf  jadgmeat  against  appellant 
presmts  do  guestioa  for  review. 

2.  A  propraed  assessment  for  benefits  to  prop- 
erty restdting  from  tbe  -^nstrnction  of  a  munic- 
ipal improvement  does  not  become  a  lien  on  the 
pr(^rty  until  approved  by  the  board  of  trus- 
tees and  recorded,  as  provided  by  Bums'  Rev. 
St.  18M,  S  42W. 

3.  On  appeal  In  an  action  to  enforce  an  assess- 
ment for  a  municipal  improvement  an  assign- 
ment of  error  that  the  trial  court  erred  in  ad- 
mitting evidence  as  to  the  benefit  which  the 
property  against  which  the  assessment  was 
sought  to  be  enforced  received  by  the  coostnic- 
tion  of  the  improvement  is  too  general  to  bt 
considered. 

Appeal  from  circuit  court  Marlon  coon^; 
Henry  Clay  Allen,  Judge. 
Action  by  ttao  Indiana  Bond  Company 
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against  Thomas  H.  Shearer  and  anotbw  to 
■«iforee  an  asBMament  for  municipal  im- 
provemeaL  From  a  Jadgment  In  faror  ot 
-defendants,  piainHif  Kfipeaia.  Affirmed. 

A.  BL  Blchcreek,  fw  aspeUant  B.  F. 
Watta,  for  appeUees. 

GOMSTOCK,  J.  AppeUant  Instituted  this 
action  to  enforce  a  lien  on  lot  Ko.  208  of 
Fletcher's  Second  addition  to  the  town  of 
Brigbtwood  tor  ^.SO'snd  $26  attorney's  fee 
for  the  construction  of  a  sewer  In  said  town, 
nnder  sections  42T3-427&,  Burns'  Rev. 
18&1.  The  complaint,  after  reciting  the  pre- 
liminary steps  taken  by  the  board  of  trus- 
tees of  said  town  required  to  l>e  taken  by 
the  statute,  avers  that:  "On  the  3d  day  of 
July,  18U5,  said  board  of  trustees  made  and 
adopted  a  final  estimate  of  the  total  cost  of 
said  Improvement,  the  amount  to  be  paid 
by  the  property  owners  bordering  thereon, 
being  the  sum  of  S  ,  and  made  a  com- 
plete assessment  roll  for  the  cost  of  the 
same,  a  copy  of  which  is  filed  herewith  as 
'Exhibit  A,*  and  made  a  part  of  this  com- 
plaint. Assessing  each  lot  benefited  .by  said 
sewer  its  pro  rata  share  of  said  cost,  the  said 
lot  abore  described,  harlpg  a  frontage  there- 
on, as  aboTe  stated,  was  asBessed  In  the  sum 
of  two  dollars  ($2.50);  said  sum  to  be 
paid  by  tht:  owners  of  said  lota,  respectirely, 
to  said  contractor.  The  said  assessment  roll 
was  duly  approved  by  said  board  on  the  2d 
day  of  July,  1895,  and  delivered  to  the  clerk 
«I  said  town,  and  duly  recorded  by  blm,  and 
the  original  roll  was  then  delivered  to  the 
mlC  contractor  for  the  purpose  of  ^tabling 
him  tu  collect  the  various  assessments  made 
tc  T-o-7  for  his  work."  It  avers  also 
that  the  contract  for  the  construction  of  the 
sewer  was  awarded  to  C.  M.  Klrkpatrlck, 
who  performed  the  work  in  compliance  with 
the  contract,  and  who,  before  the  bringing 
of  this  suit,  sold  and  assigned  In  writing  the 
assessment  in  suit  to  the  sppellant  Appel- 
lees answered  in  four  paragraphs.  The  first 
was  a  general  denial.  A  demurrer  was  sus- 
tained to  the  second.  The  third,  under  oath, 
draled  that  there  was  any  record  of  any  pro- 
ceeding of  the  board  of  tmstees  of  the  town 
<»f  Brigbtwood  for  the  construction  of  the 
sewer  named  In  the  complaint,  which  In- 
duded  defendant's  property;  and  that  the 
same  was  not  included  in  any  contract  made 
with  G.  Bl.  Klrkpatrlck  or  said  board  of 
trustees.  The  fourth  paragraph  alleges  that 
said  lot  No.  208  does  not  abut  on  and  has  no 
frontage  on  said  sewer,  and  was  never  bene- 
fited by  the  same;  that  the  pretended  as- 
sessment of  defendant's  property  for  the 
cost  of  the  construction  of  said  sewer  was 
placed  thereon  since  the  same  was  passed 
upon  by  the  board  of  trustees,  without  the 
knowledge  or  consent  of  said  board.  Appel- 
lant replied  to  these  paragraphs  by  general 
denial.  No  question  Is  raised  upon  the 
pleadlnga,  and  ao  further  statement  of  their 


averments  seems  necessary.  A  trial  by  the 
court  resulted  In  a  Judgment  In  favor  of  ap- 
pellee for  costs.  The  errors  assigned  are: 
(1)  That  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial;  <2)  that  the 
court  erred  In  entering  judgment  against  ap- 
pellant. The  last  speclflcatloo  presents  no 
question  for  review.  The  motion  tor  a  new 
trial  contains  three  reasons:  <1)  The  deci- 
sion of  the  court  Is  not  sustained  by  suffi- 
cient evidence,  but  Is  contrary  to  the  evi- 
dence. <2)  The  decision  of  the  court  Is  con- 
trary to  the  law.  (8)  The  court  erred  In  ad- 
mitting evidence  as  to  the  benefit  which  the 
property  In  controversy  received  by  the  con- 
struction of  the  said  sewer. 

The  examination  of  the  record  shows  that 
the  assessment  roll  made  a  part  of  the  com- 
plaint was  never  recorded.  The  statute 
(section  42&i  Bums'  Rev.  St.  1891)  contem- 
plates that  such  assessment  shall  be  record- 
ed in  the  proper  record  of  the  corporation, 
and  that,  when  an  assessment  or  an  install- 
ment thereof  is  paid.  It  shall  be  entered  upon 
that  record.  The  assessment  is  the  founda- 
tion of  this  action.  Lewis  v.  Albertson  (Ind. 
App.)  S3  N.  E.  1072.  A  proposed  assessment 
could  not  become  a  lien  until  approved  by 
the  board  of  trustees.  The  original  assess- 
ment roll  prepared  by  the  appraisers,  which 
was  introduced  in  evidence,  has  nothing  up- 
on It  to  indicate  that  It  was  approved,— no 
record  evidence.  No  minutes,  of  the  town 
board  showing  the  approval  of  the  assess- 
ment was  introduced.  There  was  no  evi- 
dence of  records  through  which  corporationr 
speak.  It  was  claimed  by  counsel  for  ap- 
pellant that  the  book  containing  such  record 
could  not  be  found.  It  was  sought  to  show 
the  proceedings  of  this  municipal  body  by 
the  parol  testimony  of  the  officers  whose 
duty  It  was  to  make  a  record  of  the  same. 
There  -was  evidence  fairly  tending  to  prove 
tiiat  the  assessment  was  not  In  fact  approv- 
ed by  the  board.  This  Is  sufficient  to  up- 
hold the  Judgment  of  the  trial  court  The 
third  reason  for  a  new  trial  is  too  general 
to  present  any  question.  Judgment  affirmed. 


(S  lod.  App.  122) 

HANOVER  FIRE  INS.  CO.  t.  JOHNSON.^ 

(Appellate  Conrt  of  Indiana.   May  8,  1900.) 

INSURANCBt-NOTICE  OF  LOSS— PROOF  OF  LOBS 
--CONDITIONS  PRECBDBNT—PLEADINQ  —  AL- 
t^OATIONS  —  PROOF  —  INCONSISTENCY  — BF- 
FBCT. 

1.  Under  rule  21  of  the  appellate  court  (27 
N.  K.  vij,  requiring  the  appellee  to  file  a  bnef 
within  w  days  after  the  submission  of  a  cause, 
where  the  appellee  did  not  file  bis  brief  until 
more  than  a  year  after  tiie  cause  was  submitted 
his  suggestion  that  the  assignment  of  errors  was 
not  Bufficient  will  not  be  coBsIdered,  where  sucji 
assignmeBts  were  not  so  defective  as  to  be  re- 
garded inaiifficlent  by  the  court  of  its  own  mo 
tion. 

2.  Conditions  In  an  Insurance  policy  that.  If  a 
fire  occiir,  the  insured  shall  give  immediate  notice 
of  any  loss  thereof  In  writing,  to  the  insurance 
c<Hupany,  «jid  within  00  days  render  to  the  com- 

*  lUhMring  dsnlsd. 
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pan;  proof  of  loss,  are  eonditionf  pieeedent  to 
the  rifl^t  of  recovery. 

3.  Under  Burns'  Rev.  St.  1894,  S  373,  provid- 
ing that,  in  pleading  the  performance  of  a  con- 
dition precedent  in  a  contract,  it  shall  be  suffl- 
ciMLt  to  allege  generally  that  the  party  perform- 
ed all  the  conditions  on  his  part,  a  general  alle- 
gation in  an  action  on  a  pobcy  that  the  insured 
had  duly  kept  and  performed  all  the  conditiona 
imposed  on  her  to  be  kept  by  said  policy  was  a 
sufficient  aynment  that  notice  of  loss  and  proof 
of  loss  bad  been  given  as  required  by  the  policy, 
since  they  are  conditions  precedent. 

4.  Where  a  policy  required  notice  of  loss  to  be 
givm  within  60  days  after  it  occurred,  a  com- 
plaint which  contained  a  general  allegation  that 
the  insured  bad  duly  kept  and  performed  all  the 
conditions  required  to  be  kept  by  the  policy,  and 
the  particular  allegation  that  immediately  after 
the  loss,  which  occurred  January  24,  1^7,  the 
insured  notified  the  company  of  the  destruction 
of  the  bouse  by  fire  on  the    day  of  Jan- 
uary, 1807,  was  not  insuflicient  on  the  ground 
that  the  apecfflc  all^Atlon  showed  that  the  gen- 
eral allegation  waa  not  tme. 

6.  Where  plaintiff  sought  to  recover  on  a  fire 
policy  aa  assignee,  and  alleged  performance  of 
the  conditions  precedwt  by  the  assignor,  but 
the  Jnry,  in  answer  to  special  interrogatories, 
fonnd  uiat  snch  conditions  had  not  been  per- 
formed by  the  assignor,  but  found  facts  which 
would  warrant  a  recovery  by  the  plaintiff  as 
subrogated  to  the  rights  of  a  mor^gee,  judg- 
ment for  the  plaintLE  was  erroneous,  since  he 
cannot  ^  on  one  theory,  and  recover  on  an^ 
otiier. 

Appeal  from  drcait  court,  Delaware  coun- 
ty; Oeorge  H.  Koona,  Judge. 

Action  by  Abbott  Ij.  Johnson  against  the 
Hanover  Fire.  Insurance  Company.  From  a 
Ju^ment  in  fovor  (rf  plaintiff,  def<ei^ant  ap- 
peals. Reversed. 

Chambers,  Pickens  &  Moores,  for  app^aht 
Ryan  &  Thompson,  for  appellee. 

BLACK,  J.  Counsel  for  the  appellee  In 
their  brief  have  suggested  that  the  assign- 
ment of  errors  is  Insufficient  The  appeal  was 
taken  in  term,  and  within  the  required  time 
after  the  filing  of  the  appeal  bond  the  tran- 
script waa  filed  in  the  office  of  the  clerk  of 
this  court,  on  the  29th  of  August,  1898.  The 
cause  was  submitted  under  the  rule  Septem- 
ber 26,  1898,  and  on  the  5th  of  November, 
1808t  the  appellant's  brief  was  filed.  By 
rule  21  of  this  court  (27  N.  E.  vl.),  the  ap- 
pellee is  required  to  file  a  brief  upon  the 
assignment  of  errors  made  by  the  appellant 
within  90  days  after  the  submission  of  the 
cause.  The  appellee  failed  to  comply  witii 
this  rule,  and  the  clerk  on  the  10th  of  August, 
18»9,  pursuant  to  rule  82  (27  N.  E.  vl.),  gave 
notice  to  the  appellee  to  enforce  the  return 
of  the  papers.  On  the  2d  of  October,  1890, 
more  than  a  year  after  the  submission,  the 
appellee  filed  his  brief,  In  which  he  criticises 
the  assignment  of  errors.  Manifestly  the.  ap- 
pellee, by  delay,  forfeited  all  right  to  con- 
sideration of  such  a  matter  on  his  behalf; 
and  unless  we  find  the  assignment  so  de- 
fective that,  without  any  suggestion  on  the 
part  of  the  appellee.  It  should  be  deemed 
by  us  so  wanting  In  substance  as  not  to  pre- 
sent any  question,  we  must  treat  It  as  a 
sufflclwt  assignment  'We  find  the  assignment 


somewhat  lacking  in  proper  formality,  but 
Its  meaning  cannot  be  mistaken,  and  It  can- 
not be  regarded  aa  so  defective  that  upon 
our  own  motion  It  would  be  treated  as  insuf- 
ficient It  is  theref<»«  not  necessary  to  aet 
out  the  assignment,  or  to  treat  the  matter  as 
a  question  properly  raised  for  decision.  A 
motion  filed  by  the  appellant  to  amend  the 
assignment  and  make  it  more  definite  In  form 
Is  insufficient  because  of  failure  to  show 
any  reason  for  neglect  to  make  the  correction 
before  submission,  but  we  will  treat  the  pro- 
posed amendment  as  unnecessary. 

The  action  was  based  upon  a  policy  of  fire 
insurance  Issued  by  the  appellant  the  Han- 
over Fire  Insurance  Company,  of  the  dty  of 
New  York,  to  Annie  Wiley,  owner  of  the 
Insured  property,  and  by  her  assigned  to  the 
appellee  after  the  destruction  of  the  property 
by  fire.  The  complaint  was  In  two  para- 
graphs, but  before  trial  the  action  was  dis- 
missed as  to  the  first  paragraph.  A  demurrer 
to  the  second  paragraph  for  want  of  sufficient 
facts  was  overruled.  It  is  claimed  in  argu- 
ment that  this  rulii^  was  erroneous,  "for  the 
reason  that  there  Is  no  averment  in  the  com- 
plalnt^of  the  performance  of  conditions  sub- 
sequent aa  set  out  in  the  policy,  by  the 
bolder  of -the  policy,  and  no  averment  of  de- 
nial of  liability  the  defendant  company 
to  the  header  of  the  policy  and  owner  of  the 
policy  at  the  time  of  the  flre.*'  And  refer- 
ence Is  made  by  counsel  to  a  provision  of 
the  policy  that  "if  Are  occur,  the  insured 
shall  give  immediate  notice  of  any  loss  there- 
by In  writing  to"  the  insurance  company, 
and  that  within  80  days  after  the  fire,  unless 
the  time  should  be  extended  in  writing  by  the 
company,  the  insured  should  render  to  the 
company  proof  of  loss,  etc.  The  destruction 
of  the  building  by  fire  was  alleged  to  have 
occurred  on  the  24th  of  January,  1897.  In 
the  Second  paragraph  of  complaint  It  was 
shown  that  the  insured  "duly  kept  and  per- 
formed all  the  conditions  and  requirements 
Imposed  upon  her  to  be  kept  and  performed 
by  said  policy."  There  were  also  averments 
that  "immediately  after  the  destruction  of 
the  building,  the  insured  and  the  appellee  no- 
tified the  appellant  of  the  destruction  of  said 
dwelling  house  by  flre  and  of  said  loss,  to 

wit  <»  the  day  of  January,  1897;  that 

thereupon.  Immediately  after  said  notice  of 
said  loss,  said  defendant,  the  Hanover  In- 
surance Companyi  refused  to  pay  the  sum  so 
secured  by  said  policy,  and  the  loss  sustained 
by  said  Wiley  by  reason  of  the  destruction 
of  said  building  by  fire,  or  any  part  or  por- 
tlcHi  thereof,  and  Immediately  after  said  no- 
tice of  said  loss  said  Insurance  company  de- 
nied any  and  all  liability  by  reason  of  said 
loss  and  destruction  of  said  property  by  fire, 
and  on  account  of  and  by  virtue  of  Its  said 
policy."  Our  Civil  Code  provides  that  In 
pleading  the  performance  of  a  condition  pre- 
cedent in  a  contract  it  shall  be  sufficlrat  to 
allege  generally  that  the  party  performed  all 
the  conditions  on  his  part  and  that.  If  the 
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allegation  be  dented*  the  facta  ahowlng  a  per- 
formance must  1»  ptoTed  on  the  trial.  Sec- 
tion 870.  Homer's  BeT.  St  189T  (secUon  S73, 
Boms'  Rev.  St  18B4).  The  provisions  for  no- 
tice ot  loss  and  for  proof  of  loss  are  ccmdl- 
Uona  relating  to  matters  following  the  loss  In- 
sured against,  which  (^rate  upra  the  con< 
tract  of  Insurance  oaij  sobsequoit  to  the  loss, 
but  tbey  are  usnally  called  conditions  preced- 
ent to  the  Tight  of  recovery,  and  are  within 
the  wi*Mning  of  the  proTlslons  of  the  Code  le- 
latlDg  to  the  pleading  of  perf  annsnee  of  con- 
ditions precedent  Under  such  a  soUcy  as 
that  before  us,  notice  in  writing  within  a 
reasonable  time  after  the  loss  by  fire^  unlesB 
waived  by  the  Insurance  company,  was  a 
condition  precedent  to  the  right  to  recover 
fOr  the  loss.  Qermanla  Fire  Ins.  Co.  t.  Co- 
lumbia Encaustic  TUe  Co.,  11  Ind.  Apjp.  8KS> 
30  N.  B.  801;  Insurance  Co.  v.  Brim,  lU 
Ind.  281,  12  N.  B.  816;  Flckel  v.  Insurance 
Co.,  119  Ind.  aei,  21  N.  E.  898.  The  furnish- 
ing Of  proof  of  loss  as  required  by  the  poIi<7 
Is  a  condition  precedent  to  the  plaintlflTs 
right  of  recovery.  Insurance  Co.  v.  Copehait, 
108  Ind.  270,  8  N.  XL  266.  It  was  Incumbent 
upon  the  plaintiff  to  show,  in  pleading  and 
in  evidence,  Oat  all  omdiUons  precedent  to 
the  right  to  recover  had  been  performed,  or 
to  show  a  waiver,  or  other  sufficient  ucuse 
Sat  tlieir  nimperfonnance.  Insurance  Co.  v. 
Deckard,  8  Ind.  Appk  801,  28  N.  B.  868; 
Baker  v.  Insurance  00^  121  Ind.  490,  24  N. 
BL  1041.  The  rule  of  pleading,  that  spedfle 
avmnents  shall  control  general  ones,  applies 
only  where  there  Is  a  necessary  conflict  be- 
tween tb«n.  Insurance  Co.  v.  Decfeard.  8 
Ind.  App.  801.  366,  28  K.  m  868.  Where  the 
specific  allegations  of  the  complaint  show  that 
the  general  allegation  of  performance  on  the 
part  of  the  plaintiff  is  not  ttm,  such  Incon- 
sistency renders  the  complaint  insnffldent 
Bsker  t.  Insurance  Co.  124  Ind.  490,  24  N. 
B.  lOiO.  The  complaint  as  above  indicated, 
cmtalned  a  goieral  avcvmoit  anfOdent  un- 
der the  ^vision  of  the  statute  above  men- 
tioned, and  allegations  of  particular  facts  con- 
stitathig  performance  on  the  part  of  the  la- 
sored  were  not  needed.  Insurance  Co.  r. 
Sweetser.  116  Ind.  370,  19  N.  B.  160.  The 
Gom^dalnt  therefwe,  was  not  Insnffldent  a> 
claimed  by  the  ivpeUant  onless  the  allega- 
tions of  particular  facts  are  necessari^  In- 
consistent with  the  general  averment  and  we 
think  the  particular  averm^ts  have  not  such 
effect  The  court  therefore  did  not  err  In 
Its  rollng  upon  the  demurrer.  Insurance  Go. 
T.  Kittles,  8L  Ind.  96;  Underwriters  v.  Dur- 
knd.  123  Ind.  544^  24  N.  E.  221,  7  L.  B.  A. 
880;  Insurance  Co.  v.  Leonard,  80  Ind.  272; 
Insurance  Co.  v.  Flckel,  119  Ind.  1S6.  21  N. 
B.  646:  Insurance  Co.  v.  Deckard.  8  Ind.  App^ 
361.  28  N.  E.  86& 

It  Is  alleged  In  the  complaint  that  Annie 
WUey,  the  insured,  aftw  the  flre  and  before 
fibe  bringing  of  this  action,  assigned  and 
ttansferred  to  the  appellee  "her  interest  on 
account  of  said  loss  and  destruction  by  flre 


of  said  prt^rty,  and  all  her  interest  in  said 
poUcy,  and  her  right  of  recovery  thereunder, 
by  Indorsing  in  writing  on  the  back  ot  said 
policy  the  following  assignment  to  wit:  'For 
value  received,  I  hereby  assign,  transfer,  and 
set  over  to  Abbott  L.  Johnson  the  within 
policy,  and  all  my  right  titie,  and  Interest 
In  and  to  the  same,  and  hereby  assign,  trans- 
ter,  and  set  over  to  him  all  my  claims,  inter- 
est rights  of  action,  and  demands  of  every 
kind  whatsoever  against  tiie  Hanover  Fire 
Insurance  Company  under  and  by  vlrtoe  of 
said  policy,  and  the  loss  and  destruction  by 
hre  of  the  property  covered  by  the  within 
policy;  and  I  sell,  assign,  and  tranafer  to 
said  Johnson  any  and  all  rights,  demands, 
debta.  claims,  and  causes  ot  action  that  I  have 
and  hold  against  said  Insurance  company. 
Annie  Wiley.  January  16th.  18^"'  ^le 
policy  filed  with  the  omiplalnt  as  an  ezhlMt 
contained  a  "union  mortgage  dauw^"  with  a 
provision  as  follows:  "Loss,  If  any.  payable 
to  the  Wayne  National  Building  and  Loan 
AssociatiMi  of  Indiana  <honi6  office,  Cam- 
loldge  Cit7>  Indiana),  mortgagee  or  trustee, 
aa  hertfnafttt  provided;  It  beliv  here^  im- 
deratood  and  agreed  tbat  this  Insurance  as 
to  the  interest  of  the  mortgagee  w  trustee 
only  therein,  shall  not  be  Invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of 
the  property  Insured,  nor  by  the  oecnpatiin 
of  the  prttndses  for  pnrposoi  more  haaardous 
than  are  permitted  by  the  tmaa  of  this  pol- 
icy. *  *  *  It  la  also  agreed  that  when- 
ever this  ctnnpany  shall  pay  the  mortgagee 
or  trustee  any  sum  for  loss  under  this  pol- 
icy, and  shall  claim  that  as  to  the  mortgagor 
or  ownw  no  liability  therefor  ezlsted.  It  shall 
at  omce^  and  to  the  extent  of  such  payment 
be  legally  subrogated  to  all  rights  of  the 
party  to  whom  such  paymrats  shall  be  made, 
under  any  and  all  securities  held  by  such 
party  for  the  payment  of  soch  debt"  etc.  See 
Hastings  v.  Insurance  Co.,  7ft  N.  T,  141;  Bank 
T.  Leakey  Id.  Iffil;  Insnrance  Oo.  v.  Covov 
dale,  48  Kan.  446,  29  Fac.  682;  Insurance  Co. 
T.  Upton,  2  N.  D.  228. 60  N.  W.  702;  Davis  v. 
loaurance  Co.,  185  Bfasa.  2B1;  Meridian  Sav. 
Bank  v,  H<»ne  Mut  Ins.  Co..  CO  Conn.  806. 
The  complaint  proceeds  upon  the  theory  that 
the  liability  under  the  pcdl^  had  becrane  a 
fixed  and  definite  llabill^  to  Annie  Wiley 
at  tiie  time  of  the  asalgnment  and  tiiat  this 
wh(^  Interest  of  Annie  Wiley,  with  her  right 
to  sue  therefor,  was  by  tiie  assignment  trans- 
ferred to  the  apptilee,  who  became  the  real 
party  In  taitereat  by  vlrtoe  of  this  assign- 
ment alone. 

XSpoa  the  trial  by  Jury  of  lasues  formed, 
a  general  verdict  waa  retnmed  fw  the  appd- 
lee  In  the  sum  of  f  1,606.7(^  and  tiie  Jury  also 
returned  answos  to  interrogatories.  The  ap> 
pdlant'B  motion  for  Judgm^  In  Its  favor  on 
the  answers  to  Interrogatorlei^  notwithstand- 
ing the  gaieral  verdict  was  ovramled.  The 
Jnry  apedally  fonnd  that  Immediately  after 
the  flre,  the  anwllee  dalmed,  the  ownership 
and  right  to  the  proceeds  of  the  policy  in 
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salt;  as  his  Intmfflt  might  appear;  tMt  up 
to  January  15,  1888,  be  demanded  tlie  pro- 
ceeds of  tlie  poller  from  tbe  appellant,  by 
Tirtae  of  Us  baving  liquidated  tbe  buHdlng 
and  loan  mortgage  beld  by  tbe  Wayne  Znter- 
natl(Hial  Building  ft  Loan  ASBodatlon;  that 
Annie  WHey  assigned  tbe  policy  to  Ibe  an>el- 
lee  January  15,  1898.  the  condderatlm  for 
the  assignment  being  the  paying  off  tb^  build- 
ing and  loon  mortpige;  that  np  to  J'annory 
15,  1888,  Annie  Wiley  did  not  make  any  de- 
mand upon  tbe  appellant  for  tbe  proceeds  of 
tbe  policy;  that  she  did  not  at  any  time  or 
In  any  manner  give  notice  to  tbe  appelant 
of  her  loss  by  Are  under  the  policy,  and  did 
not  at  any  time  furnish  the  appellant  proofs, 
or  make  proofs  to  tbe  appellant,  of  loss  undw 
the  policy;  that  on  the  15th  of  February, 
1887,  one  Roscoe  C.  Griffith,  who  was  not 
on  agent  ot  the  appellant,  wrote  to  the  ap- 
pelant about  the  p<rfley,  at  the  instance  of 
tbe  appellee,  as  a  fri^;  that  Griffith  was 
not  the  agent  or  attorney  of  Annie  Wiley,  and 
she  did  not  authorize  or  direct  him  to  cor»- 
qnnd  with  the  atqpellant;  that  one  Frank 
Ritchie  reiflied  to  this  letter  abont  the  17th 
of  February,  1807,  and,  on  receipt  of  the  let- 
ter In  reply,  Griffith  gave  It  to  Appellee;  tiiat 
the  appellee  visited  the  office  vt  tbe  &ppel- 
lant,  at  tbe  dty  of  Chicago,  about  the  lOth 
of  February,  1807:  that  one  John  Stone,  Ihe 
adjuster  of  the  appellant,  In  person  doiled 
liability  of  the  appellant  to  tbe  app^ee  about 
January  %  1807;  that  at  that  time  tbe  ap- 
pellee had  an  Intraest  In  the  policy,  by  virtue 
of  having  liquidated  tbe  building  and  loan 
nuntgage  held  by  said  building  and  loan  asse- 
datlcm,  and  was  thai  claiming  the  ovraer- 
shlp  or  an  interest  in  said  policy  by  virtue  of 
such  liquidation  of  the  mwtgage;  that  appel- 
lee did  not  advise  tbe  appellant  at  any  time 
tbat  be  was  acting  as  agent  for  or  on  behalf 
of  Annie  Wiley  In  bis  negotiation  for  a  settle- 
ment of  tbe  policy;  that  tbe  appelant  denied 
liability  to  Annie  Wiley  under  the  policy 
about  January  28,  1887,  to  the  appellee,  and 
In  a  letter  from  Ritchie  to  Griffith  about 
February  17.  1887,  and  by  Stone  bi  a  letter 
to  one  Grady  about  January  28,  1887;  that 
Annie  Wiley  on  tbe  24th  of  January,  1S07, 
was  the  sole  and  unconditional  owner  of  tbe 
title  to  the  real  estate  on  which  the  bonse 
Injured  by  fire  was  situated;  and  that  the 
appellee,  in  bis  dforts  to  collect  tbe  policy, 
acted  for-  himself.  Our  statute  permits  the 
plaintiff  to  plead  generally  the  performance 
of  conditions  precedoit,  but  It  Is  a  rule  of 
pleading  in  this  sbite  that,  where  be  IntHids 
to  rely  on  an  excuse  for  not  performing,  <hi 
tbe  ground  waiver  or  ne^tgence  of  tbe 
defendant,  or  a  rotusal  on  his  part  to  per- 
form, the  particular  circumstances  oonsfl- 
tutmg  sudi  excuse  should  be  averred,  as  at 
cwnmon  law,  and,  if  the  complaint  allege  full 
performance  of  the  ccMidltlous  precedent  on 
tbe  part  of  tbe  plaintiff,  he  cannot  recover 
upon  evidence  showing  a  failure  to  perform, 


with  an  excuse  therefor.  Purdue  t.  NtdC- 
sii^er,  16  IsiA.  380;  Cromwell  r.  Wilkinson, 
IS  Ind.  8^  367;  Insurance  Ca  t.  Duke.  43 
Znd.  418,  Insuionce  Co.  v.  Oopebart,  106 
Ind.  270^  273,  8  N.  E.  286;  Bowlus  v.  Insur- 
ance Co;,  133  Ind.  106,  120,  82  N.  S.  318,  20 
L.  R.  A.  400.  The  plaintiff  may  proceed  in 
one  paragraph  upon  the  theory  of  fall  per- 
formance of  conditions  precedent  on  the  inrt 
of  tbe  plafntUf,  and  in  another  paragra^ 
upon  the  theory  of  waiver  of  pnformance  (tf 
particular  ooaditlcHis,  as  in  Insunnee  Go.  v. 
Copehart.  108  Ind.  270,  8  N.  E.  286;  but  each 
paragraph  must  proceed  vpoa  some  d^nlte 
theory.  Treating  the  complaint  ah  proceed- 
ing, as  is  required,  upon  a  consistent  thenr, 
and  construing  its  averments  most  strongly 
against  tbs  pleader,  we  tiilnk  it  must  be  re- 
garded as  averring  full  performance  by  tbe 
owner  of  the  proper^  of  all  condiUons  pre- 
cedent, without  relying  upon  or  snfflcloitly 
showing  a  waiver  of  any  at  them.  Tbe  spe- 
cial findings  of  the  Jury  are  inconsistent  with 
a  reoovwy  upon  sneb  a  ttieory.  What  might 
have  been  tbe  rights  of  tbe  appellee  by  virtue 
of  his  payment  or  "Uqttldation"  of  the  mortp 
gage  need  not  be  considered.  No  reference 
is  made  In  the  oimplalnt  to  the  mortgage,  or 
to  his  ctmnection  therewith.  He  sued  as  as- 
signee of  the  owner  of  tbe  property  insured, 
and  be  could  not  recover  unless  she  had  a 
right  of  action  at  the  time  of  the  assignment, 
which  was  made  about  one  year  after  the 
fire.  Whetbw  or  not,  before  the  assignment, 
the  appellee  stood  in  tbe  portion  of  tiie  mort- 
gagee, and  whether  or  no^  in  tbe  relation 
which  be  held  up  to  that  time,  he  was  af- 
fected by  defaults  of  the  owner  of  the  prop- 
erty, he  certainly  was  affected,  as  assignee, 
by  any  d^ult  which  would  deprive  the  own- 
er of  tbe  right  to  recover  upon  the  policy.  If 
she  at  the  time  of  the  assignment  conld  not 
recover  on  the  policy,  the  appdlee  must  fall. 
It  Is  specially  found  that  before  tbe  assign- 
ment she  did  not  make  any  demand  upon  the 
appellant  l!or  the  proceeds  of  tbe  policy;  that 
she  never  in  any  manner  gave  notice  to  tbe 
appellant  of  her  loss  by  fire  under  the  policy, 
and  never  made  or  furnished  proof  of  loss. 
Though  there  were  negotiations  between  the 
appellee  and  the  appellant  soon  after  the  fire, 
the  appellee  therein  was  acting,  not  as  tbe 
represratatlve  of  tbe  owner  of  tiie  property, 
but  solely  for  himself,  In  the  capacity  of  erne 
who  bad  liquidated  tbe  mortgage  debt  If 
the  Inference  is  not.  Indeed,  Irresistible  tlrt 
between  the  appellees  assignor  and  the  ap- 
pellant there  wore  no  n^otlations  or  com- 
munications directly  or  through  representa- 
tives, and  no  waiver  of  notice  and  proof -of 
loss,  It  does  appear  affirmatively  from  the 
special  findings  that  the  appellee  was  not  en- 
titled to  a  recovery,  as  assignee  of  the  In- 
sured, uptm  the  cause  of  action  shown  by  tbe 
complaint  The  Judgment  is  revised,  with 
Instruction  to  sustain  tbe  appellaut's  motion 
tot  Judgment 
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(X  Ind.  App.  2S7) 

BVBBETT  T.  INDIANA  PAPER  CO.  » 
(Appellate  Coart  or  Indiana.   May  H.  1900.) 
COHTRACTS  —  CONSTRUCTION  AND  OPBRA- 
TION— CUSTOMS  AND  USAOE3-AF- 
PBAL  AND  ERROR. 

1.  Ill  B  contract  for  the  delivery  paper,  the 
■court  cannot,  in  coofltruing  it,  read  Into  it  the 
WMd  "net"  after  the  words  "53,000  pounds  book 
paper,"  as  that  term  has  a  fixed  and  definite 
mpaning  in  commercial  transactions. 

2.  Only  the  grminds  of  objection  to  the  intro- 
^Bction  of  eviaeDce  can  be  considered  on  appeal 
which  are  presented  to  the  trial  court 

3.  Bvidence  of  a  usage  in  a  paper  bnsinesfl 
that  an  order  for  63,000  pounds  pnper,  "37x48, 
■53  lbs.  600  sheets,"  means  that  the  weight  of 
wrapping  necessary  to  safely  transport  it  Is  to 
be  hiduded  in  the  apedfied  weight,  is  admis^- 
ble  to  show  what  Is  meant  by  the*  terms  used, 
and  does  not  contradict  the  expresi  terms  of  the 
contract. 

4.  Where  a  usage  of  a  trade  to  shown  to  exist, 
ft  ia  presumed  that  persons  engaged  in  that  busi- 
ness contrsct  with  reference  to  It. 

6.  Where  a  party  to  a  contract  testified  that 
he  had  had  conaJderable  experience  in  buying 
paper,  and  did  oot  deny  knowledge  of  a  usage  of 
the  trade  In  buying  paper.  It  to  prcNimed  that  he 
bad  such  knowledge. 

6.  A  contract  for  the  delive^  of  63,000 
iKnmds  paper,  on  the  basis  of  "3ix48.  63  ibs. 
SOO  sheets,"  is  not  so  plain  as  to  the  maoaer 
<pf  weighing  the  paper  as  that  there  could  be 
but  one  cooclusion,  and  evidence  of  a  custom  as 
tb  tlw  manner  of  weighing  paper  was  admissible. 

Appeal  from  superior  court,  Marlon  coun- 
ly;  3.  Ia  McMasters,  Judge. 

Action  by  the  Indiana  Paper  Company 
against  J.  A.  Everett,  Seedsman,  on  contract 
From  a  Judgment  for  plaintiff  and  refusal  to 
crant  a  new  trial,  defendant  appeato.  Af- 
firmed. 

Florea  &  SeldensUcker,  for  appellant.  W. 
E.  Jetbeya  and  IC.  E.  Folrluier,  tor  appellee. 

BOBINSON,  J.  Appellee  sued  upon  the 
following  agreement:  "Order  from  J.  A. 
Bverett.  Seedsman.  Indianapolis,  Ind.,  Nov. 
9,  188&  To  Indiana  Paper  Co.,  P.  O.  City: 
Deliver  to  our  printers,  as  Instructed  with 
toter  spedflcations.  [Signed]  J.  A.  Everett, 
Seedsman.  63,000  lbs.  nook  paper,  @  3.76 
per  ewt.  This  paper  to  to  match  the  paper 
In  our  ISdi  catalogue  for  quality,  finish,  and 
appearance,  except  the  color  Is  to  be  white, 
like  sample  attached,  marked  *J.  A.  B.,*  and 
attached  to  thto  copy,  marked  'G.  B.  G.' 
Weight  to  be  on  basis  of  37x48,  63  lbs.  600 
aheets.  Speclbcatlons  for  size  will  be  given 
early  next  week.  Delivery  to  be  made,  H 
Dec  10th  or  before,  %  Jan.  Ist  or  before. 
Terms,  80  dajs.  Accepted:  Indiana  Paper 
Oo..  per  Claode  E.  Oelsendorf.  'a  B.  G.' 
and  'J.  A.  B.*  match  as  nearly  as  possible  for 
color."  It  to  averred  that,  after  a  part  of 
the  paper  was  furnished,  appellant  refused 
to  accept  any  more,  and  refused  to  pay  for 
the  part  delivered;  that  appellee  then  had 
on  band  a  qnantf^  of  the  paper,  which  It 
had  cansed  to  be  manufactured  especially  to 
All  thto  contract,  and  which  was,  because  ot 
Its  size  and  quality,  unmerchantable.  Appel- 
lant answered:    Oeueral  denial;  payment; 

«BsksariBg  danMi 


and  special  defense  that,  appellant  desiring 
to  publish  a  catalogue  for  1806,  apiwllee  ^p- 
resented  It  would  furnish  the  same  kind 
of  paper  used  In  ttia  1894  catalogue,  and,  In 
eonaidentlon  of  sudi  representations,  am^el- 
Itnt  entered  Into  the  written  agreeibeDt  sued 
on,  and  thereby  parebased  from  appellee  G3,- 
000  pounds  of  white  book  paper,  of  the  some 
kind,  dass,  grade,  and  quality  that  was  used 
In  its  1804  catalogue;  that  appeUee  knew 
the  purpose  for  which  the  paper  was  to  be 
used,  and  undertook  that  every  68  poimds 
delivered  should  make  600  sheets  of  paper 
ST  by  48j— no  more,  no  less;  that  the  paper 
appellant  used  was  delivered  to  its  prlntan 
and  used  by  them  before  It  learned  ot  its 
quality,  but,  immediately  npon  learning  ot 
the  quality  and  weight,  it  notified  appeUee 
not  to  deliver  an^  more  ot  that  quality,  but 
to  deliver  the  paper  purchased,  which  appel- 
lee failed  to  do;  that  SOO  sheets  would  not 
weigh  58  pounds,  was  unfit  for  appellee's 
use,  and  worth  not  to  exceed  $2.60  per  hun- 
dredweight; that  appellant  was  compelled 
to  go  Into  the  market,  and  pay  $4.00  per  hun- 
dredweight for  paper  to  complete  its  cata^ 
logue,  causing  appellant  a  loss  In  a  named 
Bum,  for  which  Judgment  to  asked.  Upon 
a  trial  by  the  court,  appellee  had  Judgment 
Motion  for  a  new  trial  overruled.  The  only 
questions  discussed  nrlse  on  this  ruling. 

The  coDtmct  must  be  construed  as  a  whole. 
The  contract  calls  for  63,000  pounds  of  paper 
to  match  the  paper  In  the  1804  catalogue  for 
"quality,  finish,  and  appearance,  except  the 
color";  but  this  must  be  taken  in  connec- 
tion with  that  part  of  the  contract  which 
says,  "Weight  to  be  on  basto  of  37x48.  63 
Ibs.  600  sheets."  ^e  contract  does  not  uec- 
essailly  mean  that  the  paper  shall  be  Uke 
the  sample  In  weight  The  quality,  finish, 
and  appearance  are  to  be  gathered  from  the 
sample,  and  we  can  only  conclude  that  the 
parties  did  not  intend  that  the  weight  should 
be  so  determined,  because  they  made  dla- 
tlnct  provision  for  determining  that  in  an- 
other way.  We  cannot  read  Into  the  con- 
tract the  word  "ne^'  immediately  after  "53,- 
000  lbs.  book  paper,"  as  argued  by  counsel. 
That  term.  In  commercial  transactions,  has  a 
fixed  and  definite  meaning.  Scott  T.  Hartley,- 
126  Ind.  230.  26  N.  B.  826. 

The  evidence  upon  some  questions  in  issue 
was  confilctlng.  This  evidence  we  cannot 
weigh.  Whether  there  was  a  substantial 
compliance  with  the  contract  by  appellee  was 
a  question  to  be  determined  from  all  the  evi- 
dence. The  contract  required  the  paper  to 
match  the  paper  of  the  old  catalogue  for 
quality,  finish,  and  appearance.  There  Is  evi- 
dence that  the  paper  furnished  by  appellee 
did  this.  There  was  a  confikt  as  to  whether 
the  paper  fnmlshed  reached  the  weight  re- 
quired by  the  contract  Appellant  required 
that  the  weight  should  not  exceed  53  pounds, 
and  there  Is  no  evidence  that  It  did.  There 
Is  no  evidence  that  any  of  It  fell  below  60 
pounds.  There  to  evidence  that  U  to  not 
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possible  to  make  all  sheets  alike  In  wel^t, 
and  ttiat  fiO-poimd  paper  -would  print  Just  as 
good  a  Job  as  eS-ponnd  paper,  and  unless  the 
paper  was  put  on  the  scales  the  difference 
would  not  be  known.  We  cannot  say  that 
tbwe  is  no  evidence  from  which  the  court 
could  say  that  there  bad  been  a  substantial 
compliance  with  the  contract  by  appellee. 

Appelant  argues  that  appellee  was  per* 
mitted,  over  objection,  to  contradict  tbe  tenas 
of  tbe  written  contract  by  showing  a  usage 
In  the  paper  trade  as  to  the  manner  of  weigh- 
lug  p^per  Uke  that  in  question,  and  that  such 
usage  was  not  pleaded.  2s'o  objection  was 
made  to  the  Introduction  of  this  erldenoe  on 
tbe  ground  that  it  was  not  within  the  issues 
presented  by  the  pleadings,  bnt  the  gmnnd 
of  objection  was  that  the  erldence  tended  to 
contradict  a  written  contract.  Bnt,  as  statr 
ed  by  the  trial  court  at  the  time,  the  evl* 
dCTce  was  admitted,  not  to  contradict  tbe 
contract,  but  as  an  aid  in  its  interpretation, 
by  aH>lyiiV  the  usage  of  t^e  partlcolar  busi- 
ness  to  the  construction  of  tbe  contract. 
Only  the  grounds  of  ob]ecttt>n  presented  to 
the  trial  court  can  be  considered  on  appeal. 
It  was  shown  In  evidence  that  63,000  pounds 
book  paper,  weight  to  be  on  bssis  "87x48,  68 
lbs.  500  sheets,"  have  a  particular  meaning 
peculiar  to  tbe  paper  trade;  that  such  an 
order  means  1,000  reams,  of  68  pounds  to 
the  ream;  and  that  It  was  the  usage,  where 
a  weight  Is  specified,  to  Inchide  the  wtight 
of  wrappii^  necessary  to  safely  transport 
It,  unless  otherwise  specified  In  the  contract 
The  evidence  of  a  number  of  witnesses  ex- 
perlenced  In  the  paper  business  that  such  a 
usage  exists  was  not  contradicted.  As  It 
was  shown  that  the  above  provision  has  a 
partlcniar  meaning,  always  used.  It  Is  pre- 
sumed the  contract  was  made  with  reference 
to  that  meaning.  It  cannot  be'  said  that  the 
evidence  contradicts  the  express  terms  of  the 
contract.  The  record  shows  that  the  evi- 
dence was  admitted  for  the  purpose  of  show- 
ing what  was  meant  by  the  terms  used,  not 
to  contradict  the  contract,  bat  as  an  aid  in  its 
Interpretation,  by  applying  the  rules  of  the 
partlcniar  business. 

Nor  can  it  be  said  that  such  a  usage  Is  unrea- 
sonable, contrary  to  law,  or  opposed  to  public 
policy.  In  Momingstar  v.  Cunningham,  110 
Ind.  328, 11  N.  B.  608.  It  Is  said:  "Parties  who 
are  engaged  In  a  particular  trade  or  business, 
or  persoDfl  accustomed  to  deal  with  those  en- 
gaged In  a  particular  business,  may  be  pre- 
sumed to  have  knowledge  of  the  uniform 
course  of  such  business.  Its  usage  may. 
therefore.  In  the  absence  of  an  agreement  to 
the  contrary,  reasonably  be  supposed  to  have 
entered  Into  and  formed  part  of  their  con- 
tracts and  understandings  in  relation  to  such 
business,  as  ordinary  lucldents  thereto.  Rail- 
way Ck>.  V.  JobnstoD,  76  Ala.  696,  51  Am. 
Rep.  489;  MooDcy  r.  Insurance  Co.,  188  Mass. 
375.  52  Am.  Hep.  277;  Machine  Oo.  v.  Dag- 
gett, 185  Mass.  582;  Fitzlmmons  v.  Academy, 
81  Mo.  37;  cooper  v.  Kane.  19  Wend.  386: 
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284;  7  Cent  Law  J.  383."  There  was  evi- 
dence tending  to  show  that  appellant  had 
kno^edge  of  the  usage  In  question.  Mr' 
Evoett  testified  that  he  had  "had  ctHisidera- 
ble  expeiioice  and  quite  varied  experience 
In  purchasing  paper."  From  this  evidence, 
and  the  fiict  Out  he  did  not  deny  knovriedge 
of  such  usage,  the  court  might  conclude  that 
be  had  such  knowledge. 

It  cannot  be  said  of  the  contract  that  it 
was  so  plain  in  ita  terms  as  to  the  manner 
of  vreighlng  the  papa*  that  there  could  be 
but  one  conclusion.  The  total  weight  was 
to  be  "on  the  baaii^'  of  "37x48,  68  lbs.  600 
sheets."  In  Walls  v.  BaU^,  49  N.  Y.  464,  a 
party  who  had  contracted  In  writing  to  do  cer- 
tain plastering  at  so  much  per  square  yard., 
diar^  for  the  full  surface  of  the  vralls,  wiOi- 
out  deductkm  for  doors  and  windows  and  the' 
like,  and  to  support  such  charges  he  was  al- 
lowed to  prove  a  custom  of  plasterers  in  the 
city  so  to  measure  and  chaise.  In  Wilcox 
V.  Wood,  9  Wend.  346,  proof  of  a  local  cus- 
tom, that  a  lease  from  the  1st  day  of  May  In 
one  year  to  the  Ist  day  of  May  In  the  succeed- 
ing year  expires  at  noon  of  the  last  day,  was 
held  admissible.  In  Lowe  v.  Lehman.  15 
Ohio  St,  179.  where  a  party  contracted  to 
furnish  and  lay  brick  by  the  thousand,  a 
local  custom  as  to  how  the  number  should  be. 
estimated  was  held  not  unreasonable.  In 
Ford  V.  Tirrell,  9  Gray,  401,  a  contract  to 
build  a  cellar  wall  at  a  certain  price  per  foot 
evidence  of  the  usage  of  measuring  such 
walls  was  admitted.  In  Barton  v.  McKel- 
way.  22  N.  J.  liaw.  166.  under  a  contract  to 
deliver  trees  not  less  than  one  foot  high.  It 
was  held  proper  to  show  a  usage  of  all  deal- 
ers that  the  length  was  measured  only  to  the 
top  of  tbe  ripe  wood,  rejecting  the  green.  Im- 
mature top.  See.  also,  Soutler  v.  Eellerman. 
18  Ma  609;  Lyon  v.  Culbertson,  83  m.  83. 
26  Am.  Rep.  349;  Smith  v.  Clews,  114  N.  Y. 
190.  21  N.  160.  4  L.  B.  A.  392,  11  Am.  Bt 
Rep.  627;  Ferffllzer  Oo.  v.  White,  66  Md. 
444,  7  Atl.  802,  59  Am.  Rep.  186;  Merlck  v. 
McXally,  26  Mich.  874;  Featherston  v.  Ronn- 
Seville,  73  Ga.  617;  Parks  v.  O'Conncn:.  70 
Tex.  377,  8  S.  W.  104;  Lane  v.  Bank.  3  Ind. 
App.  290,  29  N.  E.  613;  Scott  v.  Hartley,  126 
Ind.  238.  26  N.  E.  826;  Packing  Co.  v.  Hart- 
man.  126  Ind.  177,  25  N.  E.  901.  It  Is  well 
settled  that  usage  cannot  be  set  up  to  con- 
tradict a  contract  "But,  when  tbere  Is  noth- 
ing In  tbe  agreement  to  exclude  the  Inference, 
the  parties  are  always  presumed  to  contract 
In  reference  to  the  usage  or  custom  which  pre- 
vails In  the  particular  trade  or  business  to 
which  the  contract  relates,  and  tbe  usage  Is- 
admlSBible  for  the  purpose  of  ascertaining 
with  greater  certainty  what  was  intended  by 
the  parUes."  Hinton  t.  V>cke,  5  Hill.  437. 
Appellee  sued  upon  the  contract  as  made. 
When  It  Is  shown  that  the  usage  exists.  It  Is 
presumed  that  the  contract  was  made  with 
refereuce  to  It  It  is  not  sought  to  contradict 
or  vary  the  .contract  by  the  usage,  but  t'~  In-^ 
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tcTpret  It  according  to  the  usage  which  the 
parties  are  presumed  to  have  had  In  mind 
wbea  the  contract  was  made.  The  usage  It- 
self was  Incorporated  in,  and  became  a  part 
of,  the  contract  sued  on.  Drudge  t.  Letter,  18 
Ind.  App.  6&4.  49  N.  B.  34;  Lyon  T.  Iienon, 
106  Ind.  567.  7  N.  R  311;  Letter  T.  Emmons, 
20  Ind.  App.  22,  SO  N.  B.  40;  Relssner  t. 
Ozley,  80  IndL  580. 

It  Is  further  argned  by  counsel  that  the 
amonnt  of  recoTery  ts  erroneons,  the  same 
being  too  large.  It  Is  tmneceasary  to  set  out 
the  eTldence  hearing  npon  thla  question. 
Suffice  it  to  say  there  la  evidence  to  sustain 
the  court's  finding  In  the  amount  named, 
and  for  which  Judgment  was  rendered. 
Leaving  out  any  question  of  Interest,  there  Is 
evidence  to  sustain  the  finding.  From  the 
whole  record,  we  think  ttte  caae  was  prop- 
erty decided  upon  its  molts.  Judgment  af- 
firmed. 


iU  lad.  App.  608) 

CENTER  TP.,  GRANT  CX)UNTT,  T.  DAVIS. 

<AppeQate  Court  of  Indiana.   May  10,  1900.) 

APPEAL— IMMATERIAL  QUESTION-^UFFICIBN- 
CT  OP  COMPLAINT— DAMAGES— WEIGHT 
OF  BVIDBNCE  NOT  REVIEWABLE. 

1.  Where  it  appeara  from  a  judgment  that 
there  waa  no  recovery  on  a  certain  paragraph 
of  the  complaint,  an  asaigoment  that  the  court 
med  in  overruling  a  demurrer  thereto  will  not 
be  reviewed  on  appeaL 

2.  A  complaint  in  an  action  against  a  town- 
ship, which  stated  there  was  a  hi^way  hi  a  cer- 
tatai  road  district  which  required  repairs,  and 
that  the  township  directed  the  road  Bopervisor 
to  employ  labor  to  repair  the  same,  and  that  such 
stmervlsor  employed  plaintiff,  who  performed  cer- 
tam  services  at  an  agreed  price,  states  a  cause 
of  action. 

3.  A  specification  that  the  court  erred  in  over- 
ruling a  demurrer  to  the  complaint  will  fail 
vhere  one  paragraph  .of  the  complaint  is  suffi- 
deot. 

4.  Where  the  evidence  showed  that  plaintiff 
worked  on  a  highway  of  defendant  township  for 
13  days  at  an  agreed  price  of  $5  a  day,  and  that 
Boch  services  were  performed  over  a  year  prior 
to  the  comnicnccment  of  suit,  a  judgment  for 
I6S.90  was  not  excessive. 

5.  Where  there  is  evidence  which  will  sustain 
the  Judgment  of  the  trial  court,  the  weight  there- 
of will  not  be  reviewed  on  appeal. 

Ai^al  from  superior  court- Grant  coonty; 
Hiram  Brownlee.  Judge.  ' 

Action  by  Herman  U  Davis  against  Center 
township.  Grant  county,  to  recover  for  work 
on  highway.  From  a  judgment  in  favor  of 
plalntifF,  the  defendant  appeals.  Affirmed. 

H.  M.  &  G.  M.  Elliott,  for  appelant  St 
John  A  Charles,  for  appellee. 

COMSTOCK.  3.  This  action  was  brou^t 
appellee  against  appellant  to  recover  the 
ram  of  ¥65  alleged  to  be  due  appellee  for 
services  performed  by  hfm  for  appellant  upon 
a  public  highway  in  road  district  No.  2,  Center 
township,  Grant  conn^,  Ind.  The  complaint 
upon  which  the  cause  was  tried  consisted  of 
three  paragraphs,  the  first  and  second  being 
amended  paragrapha.  The  cause  waa  put  at 
ISBoe  hy  geoeral  denial,  tried  by  tlie  court 


without  the  intervention  of  a  jury,  and  a 
judgment  rendered  Id  favor  of  appellee  for 
f68.90.  The  errors  assigned  are  that  the 
court  erred:  (1)  In  overruling  appellant's  de- 
murrer to  the  third  paragraph  at  the  com- 
plaint; (2)  that  the  complaint  does  not  state 
facts  sufficient  to  nmstltnte  a  cause  of  action; 
<3)  that  the  court  erred  In  oTermllnff  appel- 
lant's motion  for  a  new  trial. 

The  third  paragraph  of  the  complaint  Is 
based  upon  a  written  order  of  the  supervisor 
of  road  district  No.  2  drawn  upon  the  trustee 
of  Center  township  for  13  days*  labor  with 
two  teams  for  which  labor,  it  is  alleged, 
was  performed  upon  a  highway  of  said  town- 
ship at  the  Instance  and  request  of  the  said 
supervisor,  which  order  the  trustee  verbally 
acc^ted  and  promised  to  pay,  but  which  be 
wholly  failed  and  refused  to  pay.  It  affirma- 
tively appears,  however,  that  the  judgment 
of  the  court  was  not  rendered  uimmi  this 
paragraph,  and  It  is  therefore  nnnecessary  to 
consider  the  first  spedflcation  of  error. 

The  second  spedflcation  of  error  challoigeB 
the  sufficiency  of  the  complaint  The  first 
amended  paragraph  of  complaint  allies,  in 
substance,  that  at  the  time  thereafter  named 
—the  fall  of  1895— Herman  L.  Davis  was  the 
supervisor  of  road  district  No.  2,  Center  town- 
ship. Grant  county,  Ind..  and  that  Daniel  E. 
WUson  was  the  trustee  of  said  township; 
that  there  was  a  certain  btghvray  in  said  road 
district  to  wit  College  avenne,  whereon  It 
became  necessary  to  perform  labor  In  repair- 
ing the  same;  that,  the  same  being  known 
to  the  township  trustee,  be  directed  said  su- 
pervisor to  perform  such  labor  as  was  neces- 
sary to  pot  the  same  in  repair;  that  In  pur- 
suance of  such  order  from  the  trustee,  Davis, 
as  supervisor,  employed  plaintiff  to  repair 
said  highway,  and  that  pursuant  to  such 
employment  the  plalntlflF  performed  labor  on 
said  highway  with  two  teams  of  borses  with 
two  horses  each  and  drivers  therefor  for  13 
days,  under  the  direction  of  said  supervisor, 
and  tliat  the  work  and  labor  was  of  the  value 
of  $2.50  per  day  for  each  of  said  teams  and 
drivers,  making  an  aggregate  of  for  which 
the  township  became  Indebted  to  him  In  said 
sum.  It  further  alleges  that  when  tlie  work 
had  been  completed  the  supervisor  accepted 
the  same,  and  executed  to  the  idalntlff  a  writ- 
ten order  to  the  said  tmstee  for  the  payment 
of  said  sum;  that  be  presented  such  order 
to  the  trustee,  and  demanded  payment  there- 
of, but  the  trustee  refused,  and  still  refuses, 
to  pay,  and  that  the  debt  Is  due,  and  wholly 
tmpaid.  Counsel  for  appellant  claim  that  this 
paragraph  is  defective  for  the  f(^lowlDg  rea- 
sons: It  does  not  allege  that  the  highway 
in  question,  at  or  before  the  time  of  the  work 
alleged  to  have  l>een  dtxw  thereon,  was  out 
of  repair,  nor  that  the  trustee  had  knowledge 
that  It  waa  In  need  of  Improvement.  It  does 
not  show  that  all  the  persons  liable  for  work 
In  that  road  district  bad  been  called  out  by 
the  supervisor  during  the  year  to  work  on  the 
blgimajn  therein;  nor  that  all  such  work  had 
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been  pentormed  apon  the  hlgliwi^s  In  that 
district  whicb  ebould  have  been  performed 
by  tbe  persona  wboae  duty  it  waa  to  wortc 
tbereon;  nor  tliat  all  the  commutation  money 
that  bad  been  collected  by  the  supervisor  of 
the  district  had  been  expended  on  the  high- 
ways of  his  district;  nor  that  there  wete  no 
road  funds  on  hand  with  which  to  make  re- 
pairs on  said  road;  that  It  falls  to  allege  that 
the  supervltor  was  unable  to  have  said  wofIe 
done  out  of  commutation  money  he  nUght 
have  in  his  hands,  or  which  he  might  collect 
from  persons  who  had  not  worked  out  their 
statutory  time  on  the  highways;  that  it  falls 
to  allege  that  the  supervlscn  was  unable  to 
call  out  persons  and  secure  the  performance 
of  sncA  labor  by  the  citizens  of  the  road  dis- 
trict, as  he  was  in  law  bound  to  do;  that  it 
does  not  state  facts  showing  the  condition  of 
the  tiighway,  nor  state  facts  showing  on  what 
part  of  said  highway  the  labor  was  perform- 
ed, or  that  the  plaintiff  performed  any  speci- 
fied work  ordered  1^  the  trustee.  The  read- 
ing of  this  paragraph  as  atwve  set  oat  shows, 
thonl^  not  in  direct  terms,  that  the  highway 
was  out  of  repair,  and  tiuit  the  trustee  had 
knowledge  that  it  needed  Improvement  It 
does  not  show  on  what  part  of  tlie  highway 
the  work  was  performed,  ma  that  any  speclllc 
act  was  ordered  by  the  trustee.  A  motion 
to  make  the  compUlnt  jnore  specific  would 
have  called  the  attratlon  of  the  court  to 
these  alleged  defects.  Its  sufficloicy  is  ques- 
tioned for  the  first  time  in  this  court  AIT 
Intendments  are  taken  in  favor  of  the  pleader 
when  challenged  for  the  first  time  In  an  ap- 
pellate court  and  its  defects,  if  any,  such  as 
might  he  supplied  by  proof,  are  cured  by  the 
Judgment  Railway  Gb.  v.  Stoddard,  10  Ind. 
App.  281.  87  N.  B.  723. 

The  other  objections  to  the  complaint  are 
based  upon  sections  6818.  6819.  teSSt,  6821, 
6828.  682d.  6843.  6S14,  6851,  Bums'  Bev.  St 
1894.  relating,  respectively,  to  the  oath,  du- 
ties, etc.,  of  Bupetvlsors,  designating  who  shall 
be  required  to  work  on  faigAwa^;  providing 
for  notice  by  the  supervisors  to  eadi  person  in 
his  road  district  liable  to  work  on  the  high- 
ways; providing  for  commutation  money,  and 
how  the  same  may  be  used;  providlog  for 
repairs  on  the  highway,  and  how  they  shall 
be  made,  for  the  disbursemrat  of  the  road 
fund,  for  tiie  supervisor's  report  and  for  the 
disposition  of  unexpended  funds.  Section 
6834,  Id.,  providing  for  the  collection  of  road 
tax,  and  sectlut  6836,-  Id.,  are  also  referred  ta 
The  section  last  named  provides  that:  "Such 
trustee  shall  order  the  eqiendlture  of  such 
tax  in  Uie  in^rovement  of  the  highways  there- 
of under  sndi  regulations  as  he  may  deem 
eiqiMdient  for  the  puMlc  Interest  and  for  this 
purpose  shaU  pay  such  sum,  on  the  order  of 
the  supervlBcttS  of  the  township,  for  work 
done  by  them  under  the  direction  of  the 
trustee;  said  order  or  orders  drawn  upon  the 
trustee  shall  dlstlncQy  state  the  services  per- 
formed by  the  person  or  parsons  to  whom 
said  order  Is  given."    The  -foregohig  objec- 


tions are  not  well  taken.  Appellee  allures- 
the  performance  of  necessary  watk  upon  & 
public  fale^way  of  the  township  under  the 
authority  and  dlrectlm  oi  the  proper  ofllcer, 
and  the  knowtedge  of  the  township  tnistee- 
of  the  want  of  repair  of  the  road,  and  his  au- 
thorization <tf  the  work  In  words  sufficiently 
definite  to  bar  another  actlw  for  the  same- 
cause.  It  alleges  that  he  procured  from  the- 
snpervlsors  the  order  on  the  trustee  antluH:- 
ised  by  sectian  6886,  supra,  at  the  statute, 
which  was  the  evidence  to  the  trustee  cS.  the- 
performance  of  the  woik.  These  allegations^ 
were  sufficient  to  put  appellant  upon  its  de- 
fense. If  tiiere  were  elements  <^  fraud  or 
Improper  ctmduct  upon  the  part  of  the  super- 
visor or  the  appellee,  th^  were  matters  of 
defense.  This  specifleatlon  of  errw  is  addiese- 
ed  to  the  entire  con^lalnt  U  must  there- 
fore, be  sustained  as  to  eadi  paragraph,  or 
fall  as  to  all.  Holding  the  first  paragraph, 
sufficient  it  is  not  necessaiy  to  consider  the 
second. 

The  third  and  lost  spedficatlon  of  error 
Is  the  action  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial.  The  motion. 
for  a  new  trial  sets  out  four  reasons.  The 
first  and  second  reasons  are  upon  the  ground: 
that  the  damages  assessed  were  too  large. 
The  Judgment  was  for  168.90.  Evidence  un- 
contradicted shows  that  appellee  worked  13- 
days  with  two  teams,  for  which  he  was  to- 
be  paid,  by  agreement  with  the  supervisor. 
f5  per  day.  There  was  evidence  that  the 
services  rendered  were  worth  $5  per  day. 
The  work  was  performed  in  September.  189C. 
Suit  was  commenced  in  March,  1897;  Judg- 
ment rendered  In  January,  1808.  The  court 
evidently  allowed  <me  year's  interest  oa  the 
<^lm  at  the  rate  ttf  6  per  cent  The  Judg- 
ment was  not  estcessive.  The  third  reason 
for  a  new  trial  is  that  the  decision  of  ^e 
court  is  not  sustained'  by  suffident  evidence; 
the  fourtli,  that  the  decision  of  the  court  is 
contrary  to  law.  As  to  these  reasons,  It  is 
only  necessary  to  say  that  an  examination  of 
the  record  discloses  ttiat  ttiere  was  e^ence 
fairly  sustaining  tiie  Judgment  of  the  court 
and.  being  within  the  Issues,  It  is  not  con- 
trary to  law. 

Counsel  for  appellant  very  ably  discuss 
the  evidence,  claiming  that  Its  preponderance 
Is  against  appellee.  Appellate  courts,  as  has 
often  been  said,  cannot  weigh  the  evidence, 
and  must  accept  the  Judgment  of  the  trial 
court  when  the  evidence  fairly  tends  to  sup- 
port it  Finding  DO  error  for  wliich  the  judg- 
ment should  be  reversed,  It  Is  affirmed. 


■  (M  lad.  App.  «4B) 

KISON  et  al.  v.  CX)LVBRT, 

(Appellate  Court  of  Indiana.   May  18,  1000.) 

CHATTEL  MORTQAQES-^OPS— DELIVKBY  TO 
HORTOAOEB— PAYMENT— APPLICATION. 

■\\''Uere  wheat  was  delivered  to  a  chattel 
mortgagee,  sufficient  to  satisfy  his  claim  under 
the  mortgage,  but  do  applicatioa  of  the  proceeds 
was  made  until  after  uie  mortgagor  had  sold 
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certtio  of  the  wheat  to  defendant,  who  had  no 
kaimledce  that  the  ntortsagee  also  bad  a  daim 
■gainst  the  mortgagor  for  advancea,  the  mort- 
mgee  waa  not  thereafter  entitled  to  apply  the 
proceeda  of  the  wheat  delivered  to  him  on  the 
adrances,  and  then  aue  the  defendant  for  the 
wheat  delivered  to  him. 

Appeal  from  drcnit  court,  Fountain  coun- 
ty; Joseph  M.  Rabb,  Jndce. 

Action  by  John  T.  Nlzon  and  oUiers 
acslnst  AmstcoDC  Colrert  From  a  jndg- 
nwot  m  faTor  of  defoidant,  plalntUte  ap- 
peal Aflarmed. 

Charles  .R.  UUford,  for  appellants.  L  D. 
SdioonoTer,  for  app^lee. 

ROBINSON,  J.  In  December.  1S97,  John 
B.  Bartlett  executed  to  appellants  a  chattel 
mortgage,  which  was  duly  recorded,  upon 
some  growing  ^heat,  to  secure  notes  for 
|10e.l3.  There  was  due  on  these  notes,  Au- 
gust 11,  1896,  $114.93.  In  March,  1898,  Bart- 
lett in  writlag,  sold  to  appellants  his  wheat 
crop,  as  described  in  the  mortgage,  and  also 
his  crop  of  oats;  and  at  the  same  time  it 
was  agreed  that  appellants  would  furnish 
Bartlett,  from  time  to  time,  money  and 
goods,  and  for  such  advances  appellants 
were  to  be  repaid  oat  of  tbe  first  wheat  de> 
Uvered  by  Bartlett  under  the  contract,  and 
appellants  furnished  Bartlett,  under  the 
agreement,  with  money  and  goods  to  the 
amount  of  $120.06.  On  May  18.  1888,  the 
contract  for  the  sale  of  the  wheat  was  mu- 
tually abandoned.  On  July  30,  1888.  Bart- 
lett sold  and  deUvered  104  bushels  of  the 
wheat  to  appellee,  who  paid  him  in  full  for 
the  safne  at  that  time;  appellee  having  no 
Imowledge  of  any  contract  for  the  purchase 
of  the  wheat  from  Bartlett  by  appdlants, 
or  of  any  advances  made  by  tbem.  Aftw 
the  wbeat  was  harvested,  Bartlett  orally 
agreed  with  appellants  to  sell  and  deliver 
to  them  his  entire  crop  at  68  cents  per  bush- 
d.  and  under  this  contract  be  delivered  to 
them  491  bushels  and  40  pounds,  the  last  of 
which  delivery  was  prior  to  July  12,  1898. 
At  the  time  of  the  sale  and  delivery  of  the 
wheat  to  appellants,  no  application  was  made 
by  either  party  of  the  proceeds  to  any  ao* 
count.  On  August  11, 1808,  a  settlement  was 
had  between  appellants  and  Bartlett  for  the 
wheat  so  purchased,  and  in  this  settlement, 
after  paying  a  prior  mtMrtgage  to  one  Con- 
nell,  there  remained  of  the  proceeds  of  the 
sale  9146.50;  and  by  agreement  between 
Bartlett  and  appellants  fl20.05  was  applied 
in  payment  of  tbe  advances  made,  and 
126.46  was  appMed  to  the  satisfaction  of  tbe 
mortgage  indebtedness.  Demand  was  made 
upon  appellee,  before  suit,  for  the  104  bush- 
ds,  or  Its  market  value,  both  of  whldi  were 
refused.  TTpou  these  facts,  tbe  court  stated 
a  conclusion  of  law  In  appellee's  favor. 

The  general  rule  Is  that  a  debtor  has  the 
right  to  direct  the  application  of  payments 
made,  and.  If  be  omits  to  direct  stich  appli- 
cation, tbe  creditor  may  apply  tbe  payments 
to  sncb  debts  due  bim  as  be  chooses,  and 


he  may  apply  liie  payments  to  tbe  debt  with 
tbe  least  security  unless  equity  requires  a 
different  appropriation.  After  a  controversy 
has  arisen  concerning  payments,  a  creditor 
cannot,  at  his  discretion,  appropriate  pay- 
ments, but  the  court  will  make  such  appro- 
priation as  equity  requires.  lu  such  cases 
the  Intention  of  the  debtor  will  govern,  and 
such  Intention  may  be  shown  by  acts  or  cir- 
cumstances. If  the  creditor  Is  a  mortgagee, 
and  receives  money  from  the  Bale  of  prop- 
erty covered  by  the  mortgage,  he  must  apply 
it  to  the  extinguishment  of  the  mortgage 
debt,  without  any  direction  to  that  effect 
from. the  debtor.  If  neither  the  debtor  nor 
the  creditor  make  a  specific  appropriation, 
the  law  will  apply  the  payment  "according 
to  its  own  notion  of  the  Intrinsic  equity  and 
Justice  of  the  case."  If  the  parties  agree 
as  to  the  manner  of  appropriating  payments, 
such  agreement  must  be  observed,  unless 
some  controlling  equity  has  intervened. 
COnduitt  v.  Ryan.  3  Ind.  App.  1,  29  N.  E. 
1(jO;  Wipperman  v.  Hardy,  17  Ind.  App. 
142,  46  N.  £.  537;  Applcgate  v.  Koons,  74 
Ind.  247;  Tapper  v.  Machine  Co.,  22  Ind. 
App.  313,  53  N.  E.  202;  McCauley  v.  Holtz, 
G2  Ind.  205;  Brown  v.  Shirk,  75  Ind.  266; 
Montague  v.  Stelts.  37  S.  C.  200,  15  8.  ]B1  868, 
34  Am.  St  Rep.  736;  Webster  v.  Slngley,  63 
Ala,  208,  25  Am.  Rep.  609;  Tennant  v.  Ston- 
ey,  1  Rich.  Eq.  222,  44  Am.  Dec.  213;  San- 
ders V.  Knox,  57  Ala.  SO;  Ogden  v.  Harri- 
son, 66  Miss.  743;  Hughes  v.  Johnson,  38 
Ark.  285;  Ellis  v.  Mason,  32  S.  C.  277,  10 
S.  E.  1069;  Frazier  v.  Lanahan,  71  Md.  131, 
17  Atl.  WO,  17  Am.  St.  Rep.  616;  WIlUs  v. 
Mclntyre,  70  Tex.  34,  7  S.  W.  594,  8  Am.  St 
Rep.  674.  The  court  found  that  the  written 
contract  by  which  Bartlett  sold  the  wheat 
to  appellants  was  mutually  abandoned. 
The  parol  agreement  made  at  that  time  (that 
for  advances,  appellants  should  be  repaid 
out  of  the  first  wheat  delivered  under  the 
contract)  was  necessarily  abandoned,  also. 
Tbe  parol  agreement  to  make  a  certain  ap- 
plication of  the  proceeds  of  tbe  wheat  when 
delivered  could  not  be  made  effective  after 
the  contract  to  deliver  was  abandoned.  It 
la  true,  Bartlett  afterwarda  sold  the  wheat 
to  appellants,  and  delivered  a  certain  quan- 
tity,—more  than  sufficient  to  pay  the  mort- 
gage debt— but  there  is  no  finding  that  any 
agreement  was  made  as  to  the  application 
of  the  money.  On  the  other  hand.  It  is  ex- 
pressly found  that  at  the  time  of  such  sale 
and  delivery  no  application  was  made  by 
either  party  of  the  proceeds  to  any  accouut. 
Subsequently  there  was  a  settlement  be- 
tween Bartlett  and  appellants,  and  It  was 
agreed  that  tbe  advances  should  be  first 
paid,  and  the  balance  applied  on  the  mort- 
gage; but  this  was  after  appellee  had  pur-* 
chased  and  paid  for  tbe  wheat  he  had 
bought,  without  knowledge  of  any  ccmtract 
between  Bartlett  and  appellants  and  of  the 
advances.  As  there  had  been  no  appropria- 
tion of  the  payment  prldr  to  the  Intervening 
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of  appellee's  tatexeata,  as  between  sppelUuits 
aud  appellee,  the  proceeds  of  the  sale  of  the 
mortgaged  property  In  the  hands  of  the 
mortgagee  must  be  applied  upon  the  mort- 
gage debt  Upon  the  facts  found,  the  con- 
clusion of  law  was  clearly  tight  Judgment 
ttfflmieds 


(24  Ind.  App.  S72) 

PATTERSON  t.  SNOW. 
(A^dlate  Coml  of  Indiana.    May  0.  1000.) 

ATTACHMENT— PBOPBRTT  SBIZBI5-CLAIMANT8 
—RBPLEVIN— STATUTORY  NO- 
TICB-NBCESSITY. 

1.  Bums'  RcT.  St  1894,  §§  1697-1614,  pro- 
vide that,  where  property  is  seized  by  execution 
or  attachment,  any  party  otiier  than  the  defend- 
ant may  file  a  complaint  with  the  justice,  or,  if 
tiie  officer  execating  the  wilt  has  reason  to  Ite- 
lieve  that  a  third  person  has  some  daim  to  the 
property,  he  shall  give  notice  to  such  party  in 
writing  that  the  property  has  been  seized,  and 
require  him  to  assert  his  claim  within  20  days 
thereafter;  and  section  937  declares  that  a 
claimant  of  attadied  property  shall  prosecute 
bis  claim  aa  in  cases  of  property  taken  on  ex- 
ecution, or  be  barred.  Held,  that  where  i^ahi- 
tifPs  property  was  attached,  and  he  had  actual 
notice  thereof,  but  before  service  of  the  notice 
by  the  officer  plaintiff  had  commenced  replevin 
for  such  property,  he  was  entitled  to  continue 
such  suit,  since  his  rijfht,  under  the  statute,  to 
file  a  complaint  in  Uie  attachment  suit,  was 
cnmjlative  only,  the  notice  of  the  attachment 
not  having  been  given  until  the  replevin,  was 
instituted. 

2.  The  fact  that  a  daimant  of  property  at- 
tached had  actual  notice  of  the  seizure  did  not 
dispense  with  the  obligation  of  the  ^eriff  to 
eive  written  notice  of  such  seizure,  as  required 
by  Bums'  Rev.  St.  1894,  §§  1612-1614. 

Appeal  from  circuit  court  Hancock  coun- 
ty; Charles  0.  Offutt  Judge. 

Action  by  Henry  Snow  against  Jefferson 
G.  Patterson.  From  a  judgment  in  faror 
of  plalntffC,  defendant  appeals.  Affirmed. 

Downing  &  Hough  and  Richard  A.  Black, 
for  appellant  Marsh  &  Cook,  for  appellee. 

ROBINSON,  J.  Suit  by  appellee  In  re- 
plevin. As  it  Is  admitted  by  appellant's 
counsel  that  the  facts  alleged  in  the  second 
paragraph  of.  answer  were  admitted  In  evi- 
dence, and  are  contained  substantially  In  the 
special  finding,  it  Is  not  necessary  to  notice 
further  the  ruling  of  the  court  sustaining 
the  demurrer  to  that  paragraph.  The  facts 
found  show:  That  on  April  6,  1806,  appellee 
was  the  owner  and  in  possession  of  the 
property  in  controversy.  That  at  the  time 
appellant  levied  on  the  property  appellee  was 
in  possession,  and  was  the  owner,  and  so 
informed  appellant  before  the  levy,  l^at  ap- 
peUee  instituted  this  suit  April  30,  189& 
That  the  property  was  taken  from  him  by 
appellant  April  7,  1898,  and  unlawfully  de> 
talned.  That  ever  since  April  80,  1898,  ap- 
pellee  has  been,  and  still  Is,  In  rightful  pos- 
session. That  April  7,  1898,  D.  P.  Erwin  & 
Co.  sued  one  Albert  Johnson  before  a  Jus- 
tice, and  procured  a .  wilt  of  attachment 
against  his  proper^,  which  vrrlt  was  deliv- 
ered to  appellant,  a  constable,  who  on  tiie 


same  day  attached  and  took  poasesshm  of 
the  property,  caused  tiie  same  to  be  apprais- 
ed, and  made  return  April  11, 1888.  On  April 
7th  the  Justice  Issued  a  summons  for  John- 
sou  to  appear  April  12th,  but  the  summons 
was  returned  "Not  found,"  and  thereapon 
the  justice  fixed  May  90,  1386;  for  the  trial, 
and  caused  notice  by  publication  to  be  given. 
On  May  10,  18B8,  the  Justice  issued  and 
served  a  written  notice  upon  appelleci  who 
then  <daimed  to  own  the  property  attached 
and  levied  upon  by  the  constable,  notifying 
him  of  the  filing  and  pendency  of  the  pro- 
ceedings in  attachment  and  that  the  trial 
was  set  for  May  80th.  That  appellee  also 
had  actual  notice  of  ttie  pendmcy  of  the  at- 
tachment proceedings  and  levy  on  April  7tli. 
and  at  the  time  claimed  to  own  the  proper- 
ty. That  the  trial  was  had  before  the  jus- 
tice May  SOth,  a  finding  made  against  John- 
son that  the  prcq[)erl7  attached  was  John- 
son's property,  that  appellee  had  been  served 
with  notice  more  than  10  days  before  the 
day  set  for  trial,  and  that  he  failed  to  ap- 
pear, and  make  any  claim  to  the  attadied 
property,  and  Judgment  was  rendered 
against  Johnson,  and  the  propert?  attached 
ordered  sold,  which  Judgment  was  unap* 
pealed  from,  and  is  In  full  force:  .  That  the 
Iffoperty  described  In  the  conyilalnt  is  the 
same  property  set  out  in  the  appraisement  aa 
the  property  of  Johnson.  That  appellant,  aa 
such  constable,  held  the  property  at  the  time 
the  writ  of  replevin  was  lasaed  herein  by 
virtue  of  the  writ  of  attachment,  and  not 
otherwise.  That  an^ee  was  the  owner  and 
In  possession  <tf  the  property  before  the  fllliMf 
of  the  complaint  and  the  Issuance  of  the  wrft 
of  attachment  before  the  Joatioe.  That  ap- 
pellee Instituted,  this  snit,  gave  the  required 
bond,  and  had  the  possession  of  the  propra^ 
delivered  to  him  by  the  sherlCC  long  prior  to 
the  service  of  the  .  written  notice  by  the  Jus- 
tice of  tiie  pendency  ot  the  suit  befm  the 
justice.  Upon  a  conclusion  of  law  In  ap* 
pellee's  favor,  judgment  was  rendered. 

Sections  1597-1614,  Inclusive.  Bums'  Rev. 
St  1894  (sections  1520-1546,  IndnslTe,  Bor^ 
ner'B  Rev.  St  1887),  make  complete  provision 
for  trying  the  rlg^t  of  property  seised  by  vir^ 
toe  of  any  writ  of  execution  or  attacfamrat 
and  claimed  by  any  person  .other  than  the 
execution  or  attadiment  def aidant  Ihe  first 
section  (150?)  reads:  "Whenevor  any  persw- 
al  property  shall  have  been  seized  by  virtue 
of  any  writ  of  execution  or  attadiment,  and 
any  person  otiier  than  the  defendant  in  such 
writ  shall  file  with  the  justice  who  Issued 
such  vrrit  (or,  tC  the  same  be  levied  upon 
more  than  one  writ,  with  the  jostiee  who 
Issued  the  <dde6t  writ  so  levied)  his  complaint 
In  writing,  verified  by  affidavit,  setting  forth 
tiie  fact  of  such  levy  ot  seizure,  and  stating 
his  claim  to  said  property,  and  tiie  nature 
of  such  claim,  whether  absolute  or  condi- 
tional, such  Justice  Bhall  docket  such  com- 
plaint for  trial;  and  the  same  shall  be  tried 
and  determined,  and  continuances  granted. 
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ud  changes  of  Tentie  awarded,  and  all  other 
proceedings  bad  tliereon  as  In  other  civil 
complaints  before  justices."  Sections  1598- 
1612,  incluslre,  provide,  among  other  things, 
for  the  Issuing  of  summons,  what  pleadings 
are  required,  trial,  appeal,  effect  of  the  Judg- 
ment, possession  of  the  property  pending  such 
Iffoceedlngs,  form  of  Judgment,  and  title  of 
purchaser.   Under  the  above  sections  (1507- 

1612,  Inclusive)  there  Is  nothing  preventing 
the  claimant  from  replevying  the  property. 
The  remedy  ^ven  the  claimant  mider  these 
sections  may  be  resorted  to  by  him,  or  he 
may  bring  an  Independent  action.  Bringing 
soch  claimant  into  court  by  virtue  of  any 
notice  la  not  contemplated  by  these  sections. 
Provision  Is  made  for  requiring  a  claimant 
to  come  In  and  litigate  his.  claim  by  sectione 

1613,  1614,  as  follows:  "When  any  officer 
baa  seised  any  personal  property  by  virtue 
of  any  execution  or  writ  of  attachment  and 
doobta  whether  some  person  other  than  the 
execntion  or  attachment  defendant  1b  not 
the  owner  of  or  has  some  claim  to  such 
^perty,  he  may  give  notice,  In  writing,  to 
an  sacb  persons  that  he  has  seized  such  prop- 
erty, describing  the  same,  and  stating  by 
virtue  of  what  process  he  has  so  seized  It,  and 
requiring  such  persons.  If  they  have  any 
claim  or  right  thereto,  to  assert  the  same,  by 
law,  within  twenty  days."  "Any  person  no- 
tified as  in  the  last  preceding  section,  who 
shall  not,  within  twenty  days  after  receipt 
of  such  notice,  if  be  be  within  the  state,  or 
forty  days  If  he  be  without  the  state,  when  he 
receives  the  same,  institute  proceeding's  un- 
der this  act,  to  try  the  right  of  such  property, 
and  prosecute  the  same  to  final  Judgment, 
with  reasonable  diligence,  shall  forever  bar 
any  action  against  such  officer  or  the  purchas- 
er of  such  property  on  account  of  the  same: 
provided,  however,  that  if,  previous  to  the  re- 
ceipt of  such  notice,  such  claimant  may  have 
instituted  any  other  suit  to  assert  his  right 
to  such  property,  he  may  prosecute  the  same 
to  final  Judgment"  Section  ^7,  Bums*  Rev. 
St  18»4  (section  925,  Homer's  Rev.  St  1897), 
provides:  "Whenever  any  person  other  than 
ttte  defendant  shall  claim  any  property  at- 
tached, the  right  of  property  may  be  tried  as 
la  cases  of  property  taken  on  execution,  and 
the  claimant  having  notice  of  the  attachment, 
.shall  be  bound  to  prosecute  his  claim  as  in 
such  cases,  or  be  barred  of  his  right."  It  Is 
true,  as  argued  by  counsel,  that  sections  937 
and  1507  must  be  construed  together.  But 
It  is  also  true  that  section  937  must  be  con- 
strued In  connection  with  sections  1597  to 

1614,  inclusive.  Section  937  contemplates  a 
notice  of  some  kind.  It  does  not  appear  by 
whom  or  when  it  should  be  Issued  or  served. 
The  section  can  be  made  effective  only  by 
construing  It  in  connection  with  sections 
1597-1614,  which  were  previously  enacted. 
These  sections  made  provision  for  trying 
the  right  of  proi>erty  selaed  on  execution  or 
by  attachment,  and  claimed  by  some  person 
other  than  tfae  eawcntlon  or  at  £achment  de- 


fendant They  provide  by  whom  and  when 
notice  shall  be  given,  and  what  proceedings 
shall  he  had  after  such  notice.  There  ip 
nothing  in  section  937,  standing  alone,  that 
authorizes  any  one  to  Issue  any  notice.  Con- 
struing all  these  sections  together,  they  mean 
that  a  party  claiming  property  seized  by  vir- 
tue of  an  execution  or  writ  of  attachment 
may  file  the  complaint  with  the  Justice  Issuing 
the  writ  and  try  the  right  of  property,  or  he 
may  bring  an  Independent  action  in  replevin; 
but  if,  before  he  brings  an  Independent  ac- 
tion, he  Is  served  with  the  statutory  notice 
by  the  officer  holding  the  writ  he  must  ap- 
pear, and  Institute  proceedings  under  the 
act  or  he  will  be  barred  from  maintaining 
any  action  against  the  officer  or  the  purchaser 
of  the  property.  A  purely  statutory  remedy 
has  been  given,  and  the  method  provided  by 
the  statute  must  be  followed.  In  Firestone 
V.  Mishler,  18  Ind.  439,  the  appellant  had 
cansed  an  attachm^t  to  issue  against  the 
property  of  a  person  other  than  appellee,  and 
a  levy  made.  The  officer  making  the  levy 
notified  fU)peUee  of  such  facts.  Two  para- 
graphs of  answer  pleading  these  facts  were 
demurred  to.  The  court  said:  "By  the  de- 
murrer the  Question  Is  presented  whether, 
after  the  motion  [notice]  given,  the  appellee 
was  confined  to  the  proceeding  to  try  the 
right  of  property,  provided  In  chapter  5,  2 
Rev.  St  pp.  498-497  (see,  also,  section  169, 
p.  67),  or  whether  he  was  also  entitled  to  re- 
sort to  the  ordinary  proceeding  In  the  nature 
of  replevin.  We  are  of  opinion  that  the  rem- 
edy given  In  chapter  5  was  Intended  to  pro- 
tect the  officer,  who  acted  In  good  faith,  and 
purchasers  at  sales  under  such  proceedings; 
but  that  BO  far  as  the  plaintiff  tn  the  writ 
Is  concerned,  it  ts  merely  cumulative."  The 
chapter  5  referred  to  In  the  above  ease  Is 
sections  1597-1614,  Inclusive,  Bums*  Rev.  St 
1894  (sections  1629-1546.  Homer's  Rev.  St 
1897);  and  section  160  referred  to  Is  section 
937,  Burns'  Rev.  St  1894  (section  927,  Homer's 
Rev.  St.  1897).  The  opinion  In  that  case  does 
not  say  whether  the  proceedings  were  In  a 
Jtistlce's  court  or  not  but  the  reasoning  of 
the  opinion  leads  to  the  conclusion  they  were. 
The  court  had  previously  held  (Matlock  v. 
Strange.  8  Ind.  57)  that  the  statute  applied 
only  in  proceedings  before  a  Jtistlce  of  the 
peace.  Section  937.  Bums'  Rev.  St  1894,  is 
section  169  of  the  Code  of  1852,  which  was 
an  act  approved  June  18,  1852.  Sections 
1597-1614  are  secHons  1-18  of  an  act  ap- 
proved June  10,  1852.  Tn  Davis  v.  Warfleld. 
38  Ind.  461,  section  169,  supra  (section  937, 
Bums'  Rev.  St.  1804),  was  under  considera- 
tion. It  is  true  the  original  proceedings  In 
that  case  were  instituted  in  the  circuit  court 
and  it  was  held  that  the  statute  applied  only 
where  process  Issued  from  a  Justice;  but  in 
that  case  the  court  said:  "Eight  days  before 
the  passage  of  the  Code,  the  legislature  had 
passed  an  'act  authorizing  proceedings  to  try 
the  right  of  property,  seized  by  virtue  of  any 
writ  of  execution,  or  attAcbment  and  cloim- 


Digitized  by  Google 


3»9 


67  NOBTHBASTBRN  BBPOBTBB. 


ed  by  any  person  other  tban  the  execution  or 
jittachment  defendant'  (2  Gov.  4s  H.  St  p. 
<i32;  2  Rev.  St  1862.  c.  5).  This  is  the  only 
statute  on  the  subject  Supposing  the  case 
to  be  governed  by  this  statute.  It  would  seem 
to  be  necessary  that  the  notice  to  a  claimant 
should  be  In  wiiting,  In  order  that  he  be 
barred.  2  Gav.  &  H.  St  p.  035.  §S  17,  18." 
£ee  sections  1C13,  1614,  supra.  In  the  case 
at  bar  the  officer  making  the  levy  is  sole 
defendant  As  we  construe  these  statutory 
provisions,  he  alone  can  compel  the  claimant 
to  come  in  and  litigate  his  claim.  As  against 
the  parties  to  the  suit  In  which  the  execution 
or  attachment  is  issued,  he  may  come  In  or 
he  may  bring  an  Independent  action.  It  Is 
evident  that  the  object  contemplated  in  re- 
iiulrlng  the  claimant  to  litigate  his  claim  is 
to  protect  an  officer  seizing  property  under 
the  writ,  and  purchasers  at  sales  under  such 
proceedings;  and  If  the  officer  gives  the  claim* 
ant  notice,  as  provided,  before,  the  claimant 
has  instltnted  another  suit  to  assert  his 
right  to  the  property,  snch  claimant  must 
proceed  as  the  etatate  directs.  Wright  t. 
Shelt,  10  Ind.  App.  1,  48  N.  S.  20.  The 
finding  does  not  show  that  any  notice  con- 
templated by  these  sections  of  the  statute 
was  given.  Nothing  Is  said  In  the  statute 
about  any  notice  by  the  Justice  trying  the 
cause.  It  Is  tme  the  finding  shows  that  ap- 
peHee  had  actual  notice  of  the  attachment  at 
the  time  of  the  levy.  But  the  fact  that  a 
party  has  actual  notice  does  not  dispense 
with  the  giving  of  notice  required  by  the 
statute  to  be  given  In  a  designated  xa&aaer. 
By  snch  notice  be  Is  brought  Into  conrt,  and 
property  rights  determined,  and,  If  he  falls 
to  respond  to  the  notice  when  given,  his  rights 
are  barred.  It  will  not  do  to  say  that  a  stat- 
utory notice  may  be  dispensed  -with  because 
the  party  already  knows  the  proceedings 
have  been  Instituted.  Judgment  affirmed. 


an  N.  T.  148) 

SCHANTZ  V.  OAKMAN  et  aL 

<Court  of  Appeals  of  New  York.   Ma^  15,  1900.) 

ACCOUNT— AOBEBMENT  TO  DEUVER  STOCK— 
UNION  OP  INTERESTS— ANTAGONISTIC  AG-REB- 
MBNT— REFUSAL  TO  CO -OPBRATB—T RUSTS- 
PARTNERSHIP. 

Where  a  complaint  for  an  eccoanting  for 
profits  arisiDg  from  another  business  alleged  an 
agreement  by  which  stocic  in  a  street  railroad  on 
which  plaintiff  bad  an  option  and  stock  in  an- 
other railroad  held  by  defendants  was  to  be  de- 
livered to  a  new  corporation,  to  be  formed  by 
union  of  snch  interests,  and  that  defendants  en- 
tered into  another  combination  In  violation  of 
the  aereemeat,  and  refused  to  co-operate  with 
riaintifE,  thereby  acquiring  great  profits,  and 
depriving  him  of  his  rlgbts  and  benefits  under 
the  agreement,  no  allegation  being  made  that 
defendants  agreed  to  form  such  new  corpora- 
tion, or  that  they  were  intrusted  with  any  of 
plaintifTs  money  or  propei-ty,  or  made  any  profit 
while  working  with  iiim,  such  complaint  was 
demurrable,  as  stating  no  cause  of  action,  since 
no  partnership  is  shown,  and  the  agreement  did 
not  create  a  mutual  and  confidential  relation 
with  joint  interest,  and  the  parties  thereto  are 
not  affected  nntU  formation  of  the  corporation. 


Appeal  from  supreme  court,  appellate  dl- 
vlsion,.  First  department 

Action  by  John  S.  Schauts  against  Walter 
G.  Oakman  and  others.  From  a  judgment 
In  favor  of  the  defendants,  affirmed  by  appel- 
late division,  plaintiff  appeals.  Affirmed. 
See  41  N.  Y.  Supp.  746. 

John  McCrone,  for  appellant  Lloyd  McK. 
Garrison  and  tiL  L.  Stlmsou,  for  respondents. 

QBAY,  J.  One  Of  the  grounds  of  the  de- 
murrer to  the  complaint  was  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  Ms  been  approved  by  the 
courts  below,  and  from  a  final  Judgment  en- 
tered In  favor  of  the  defendants  the  plaintiff 
has  now  appealed  to  this  court 

It  appears :  from  the  complaint  that  on  Oc- 
tober 16,  18S9,  the  plaintiff,  possessing  an 
option  for  the  purciiase  of  a  majority  of  the 
capital  stock  of  certain  street-railway  com- 
panies in  the  city  of  Milwaukee,  Wis.,  of 
which  the  Milwaukee  Cable  Railway  Company 
was  one,  entered  Into  an  agreement  with  the 
defendants  Oakmsn  and  Ryan,  who  held  a 
majority  of  the  capital  stock  of  the  Milwau- 
kee City  Railroad.  Company  and  contnHled 
Its  affairs,  and  who  were  desirous,  by  a 
union  of  interest  to  form  a  new  company, 
to  be  known  as  the  Consolidated  Company; 
the  object  of  the  agreement  being  alleged  to 
be  "the  promotion  of  the  interests  of  the  Con- 
Bolldated  Company."  Its  consideration  was  de- 
scribed to  be  "the  mutual  covenants  and  agree- 
ments to  do  and  to  refrain  from  doing  the 
things  and  acts  therein  specified."  It  provid- 
ed that  the  plaintttf  was  to  deliver  the  entire 
capital  stock  of  the  cable  company  to  the  Oon- 
sclldated  Company.  Other  provisions  are  re- 
ferred to.  which  provide  for  certain  things  to 
be  done  upon  the  formation  of  the  Consolidat- 
ed Company,  and  that  of  its  capital  stock  four- 
fifths  should  be  Issued  to  its  stockholders  and 
to  the  city  railroad  company,  and  one-fifth 
to  the  plaintiff  and  his  associates.  The 
agreement  Iteelf  Is  not  exhibited,  and  all  we 
kodw  of  It  Is  from  the  allegations  of  the  com- 
plaint which  have  been  referred  to,  and  It 
is  not  alleged  tiiat  It  contained  any  agreement 
on  the  part  ot  the  defendants  Oakman  and 
Byan  to  form  the  Consolidated  Company. 
The  complaint  proceeds  to  show  that  the  pro- 
vision bearing  upon  the  cable  comi>any,  by 
reason  of  tbe  condlthm  of  Its  business  and 
affairs,  was  not  carried  out  but  was  varied 
by  the  plaintiff  and  his  assoclatee,  as  he  al- 
leges, in  furtherance  of  the  agreement  It  Is 
not  alleged,  however,  that  the  assent  of  the 
defendants  Oakman  and  Ryan  was  had  to 
that;  although  It  Is  stated  that  the  difficulties 
of  the  cable  company  were  understood  by 
them,  and  that  the  plaintiff's  performance  of 
the  agreement,  and  the  delivery  of  the  cable 
company's  stock,  were  dependent  upon  such 
changes  and  delay  as  were  required  by  reason 
thereof.  The  complaint  th»i  charges  that 
while  arrangement!  were  In  progresB  1^  the 
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plaintiff,  as  he  says,  "In  tbe  Interest  of  the 
Consolidated  Company,"  a  combination  was 
made  between  the  defendants  Oabman  and 
Ryan  and  the  defendants  Vlllard  and  Payne 
for  "the  parchase  and  sale,  or  consolldotloo, 
of  Btreet-railway  companies  In  the  city  of  Mil- 
waukee," or  of  the  city  and  cable  railway 
companies,  or  for  the  formation  of  companies 
to  take  over  and  operate  street-railway  com- 
-paaies  in  Milwaukee,  and  that  they  "thereby 
Joined  tbemselves  together  as  partners  by  a 
Joint  contribution  of  capital  or  labor,  for  the 
purpose  of  such  bnsiness,"  etc.,  which  was 
In  violation,  on  the  part  of  Oakman  and  Ryan, 
of  their  said  agreement  with  the  plaintiff.  It 
Is  alleged  that  this  combination  was  for  the 
purpose  of  forming  the  North  American  Com- 
pany, a  corporation  derfgned  to  own  the  cap- 
ital stock  of  railways  throughout  the  United 
States,  and  to  operate  them;  that  it  was 
formed  with  a  large  capital  stoclc,  and  with 
Ryan  and  Vlllard  as  the  principal  ofBcersi 
ttiat  thereupon  the  defendants  Oakman  and 
Ryan  ceased  and  refused  to  co-operate  with 
the  plaintiff  'in  the  business  of  promoting  tbe 
interests  of  said  Consolidated  Cottpany.'f 
and  "did  not  at  any  time  form  or  organize  the 
said  Consolidated  Company,  as  they  had 
agreed  with  this  plaintiff  to  do."  The  plain- 
tiff then  seta  forth  arrangements  between  the 
defendants  Oakman  and  Ryan  and  tbe  defend- 
ant Vlllard,  which  resulted  In  the  formation 
of  a  company  called  the  Milwaukee  Street- 
Rail  way  Company  of  Wisconsin;  to  which 
were  transferred  the  cobimon  stock,  property, 
and  franchises  of  the  Milwaukee  City  Rail- 
road C<Hnpany,  and  alleges  that,  as  a  conse- 
qncnce  of  the  combination  between  these  par- 
ties and  of  their  transactions,  the  defendants 
received  large  gains  or  profits.  Other  acta 
and  transactions  of  the  defendants  are  al- 
leged In  furtherance  of  the  purpose  of  their 
combioatlon,  from  which  large  profits  ac- 
crued to  them.  The  complaint  alleges  that 
tbe  plaintiff,  or  the  plaintiff  and  his  asso- 
ciates, did  all  that  the  agreement  required  on 
their  part,  "except  in  so  far  as  anything 
•  •  ♦  was  rendered  impossible  of  pei*form- 
ance  by  the  acts  of  the  defendants  Oakman 
and  Ryan";  that  the  defendants  Oakman 
and  Ryan  by  their  acts  deprived  the  plaintiff 
of  his  rights  and  lieneflts  under  the  agreement 
between  them;  and  that  tbey,  by  having  en- 
gaged In  tbe  business  of  consolidating  street 
railways  In  the  city  of  MHwatikee,  In  com- 
bination with  the-  defendants  Vlllard  and 
Payne,  "In  violation  of  their  said  agreement 
with  the  plaintiff  for  the  formation  of  tbe 
Consolidated  Company  in  combination  with 
blm,"  have  acquired  great  gains  and  profits. 
Judgment  Is  prayed  for  an  accounting  as  to 
all  tbe  transactions  of  the  defendants,  and 
each  of  them,  and  as  to  tbe  moneys  received 
and  paid  ont  by  them,  respectively,  in  ration 
to  the  bnsiness  prosecuted  by  all  of  the  de- 
fendants In  combination,  to  the  end  that  the 
amount  received  by  the  defendants  Oakman 
and  Ryan  may  be  ascertained ;  that  that 
57  N.E.— IB 


amount  be  decreed  the  priHperty  of  the  defend- 
ants Oakman  and  Ryan  and  of  this  plaintiff 
Jointly;  and  that  therefrom  the  plaintiff  be 
paid  a  share  equal  to  the  Interecrt  which  he 
was  to  receive  In  the  Consolidated  Company. 

A  fuller  analysis  of  the  complaint  has  be« 
made  In  the  learned  opinions  of  the  courts 
below,  and  suflBclent  reference  has  been 
made  to  It  here.  It  appears  that  it  was,  at 
one  time,  Intended  and  agreed,  as  between 
the  plaintiff  itnd  the  defendants  Oakman  ana 
Ryan,  that  they  wwe  to  effect  a  union  of 
their  interests  In  certain  street-railway  com- 
panies, and  thereupon  to  form  a  new  cor- 
poration, possessed  of  certain  resultant 
rights  and  properties,  of  whose  capital  stock 
the  plaintiff  and  his  associates  were  to  re- 
ceive one-flfth.  This  new  corporation  was 
never  formed,  and  the  complaint  of  tbe 
plaintiff  is  that  Oakman  and  Ryan  violated 
their  agreement  with  him  by  falling  or  re- 
fusing  to  carry  It  out,  and  that  because  of 
this  breach  on  thel*  part,  and  of  their  subse- 
quent acts,  they  have  become  accountable 
to  him  for  tbe  profits  resulting  from  their 
combination  with  the  defendants  Vlllard  and 
Payne  for  purposes  similar  to  those  Involvi 
ed  In  their  agreement  with  him.  It  is  tbe 
claim  of  the  appellant  that  bis  agreement 
frith  Oakman  and  Ryan  bound  them  as 
quasi  partners  to  the  prosecution  of  the  en- 
terprise contemplated,  and  that  relations  of 
a  mutual  and  confldenttal  nature  were  ere* 
ated. 

The  allegations  of  the  complaint,  however, 
fall  far  short  of  establishing  that  any  such 
relations  were  created  between  them.  With 
all  the  force  which  Is  to  be  glveu  to  the  de- 
murrer, as  an  admission  of  the  truth  of  the 
facts  which  are  properly  stated,  the  con- 
struction placed  by  the  plaintiff  upon  the 
agreement,  or  tbe  correctness  of  tbe  Infer- 
ences drawn  by  him  from  admitted  facts, 
are  not  to  be  deemed  admitted.  Bogardus  v. 
Insurance  Co.,  101  N.  T.  328,  4  N.  E.  622. 
The  contract  in  this  case,  for  some  reason, 
Is  not  exhibited  In  its  entirety,  and,  as  to 
tbe  provisions  which  are  described,  it  Is  for 
the  court  to  discover  and  to  construe  the 
relations  and  the  obligations  of  the  parties. 
With  all  the  liberality  of  construction  with 
which  we  are  to  read  a  pleading,  the  ab- 
sence of  those  requirements  which  are  fun- 
damental to  the  constitution  of  a  cause  of 
action  cannot  be  overlooked.  Tbe  'plaintiff 
has  framed  his  complaint  In  equity,  and  If 
bis  theory  that  there  existed  between  him 
and  Oakman  and  Ryan,  as  the  result  of  their 
agreement,  a  relation  In  the  nature  of  a 
partnership,  were  bcmie  out  by  the  facts 
pleaded,  bis  action  might  He.  But  the  in- 
superable difficulty  Is  that  the  complaint 
fails  to  show  that  any  such  relation  was 
created.  It  does  not  allege  a  partnership, 
and  all  that  it  showed  was  that  the  parties 
united  in  a  scheme  for  the  purpose  of  ac- 
complishing something  In  the  future.  In  the 
organization  of  Hie  Consolidated  Company. 
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In  which  erent  tb«  plaintiff  wonld  become 
oitltled  to  a  proportion  of  the  capital  itock 
ot  that  corporation.  Meanwhile,  howerer, 
the  parties  were,  on  their  several  parts,  act- 
ing, possibly  or  presomably,  In  the  Interest 
ot  the  scheme,  and  It  does  not  appear  that 
the  defendants  Oakman  and  Byao  were  In- 
trusted with  any  of  the  plaintiff's  moneys 
or  property  for  which  they  wonld  be  ac> 
countable  to  blm.  Not  only  was  the  plan 
embryonic,  but  It  appears  that*  the  plalutlff 
found  himself  nnable,  by  reason  of  the  In- 
Tolred  condition  of  the -cable  company's  af- 
faire, to  perform  as  he  had  agreed.  It  Is 
remarkable  that  It  does  not  appear  that  the 
defendants  Oakman  and  Ryan  bound  them- 
seJves  to  form  the  Con8(dldated  Company, 
although  there  Is  this  allegation,  that  tliey 
"did  not  at  any  time  form  or  organize  the 
said  Consolidated  Company,  as  they  had 
agreed  to  do."  But;  as  it  was  Justly  re- 
marked by  the  learned  judge  at  special 
term,  that  was  "the  mere  conclusion  of  the 
pleader."  No  provision  of  the  contract  bad 
been  alleged  as  containing  such  an  agree- 
ment The  plalntlfTs  own  performance  of 
his  part  of 'the  agreement,  relating  to  the 
delivery  of  the  cable  company  stock,  was  al- 
leged to  be  purely  contingent  and  dependent 
upon  changes  which  the  condition  of  the 
cable  company  might  render  necessary.  Al- 
together, It  is  a  v&cy  extraordinary  claim, 
which  the  plaluiiff  predicates  upon  the 
agreement  he  describes  In  his  pleadlag.  A 
joint  adventure  between  persons  for  the 
business  of  purchasing  or  selling  property 
may  create  a  auasl  partnership  relation, 
which  will  subject  him  to  the  responsibility 
to  account  to  whom,  or  by  whom,  property 
has  been  Intrusted  or  received.  Those,  how- 
ever, who  engage  In  the  formation  of  a  com- 
pany or  corporation  are  not  partners,  what- 
ever their  relatlraiB  In  tbs  event  ot  a  success- 
ful termination.  If  the  acheme  prove  abor^ 
ttvfl,  the  parties  to  it,  certainly,  are  remit 
ted  to  their  formw  situation.  Association 
v.  Brown,  8  Edw.  Oh.  284;  Hamilton  t. 
Smith,  6  Jur.  Qi.  S.)  SZ;  and  see  Walstab  t. 
SpottlswoDde,  IS  Mees.  ft  W.  SOI,  616. 
Transactions  between  parties,  which  will 
warrant  one  In  holding  the  other  accounta* 
ble  for  his  acts,  mnst  possess  the  elemmts 
of  agency  and  of  a  trust  reposed,  with  re- 
spect to  moneys  or  other  property  received. 
The  defendant.  In  such  an  action,  must  ap- 
pear to  have  been  Intrusted  with  property 
of  the  plaintiff,  and,  In  consequence,  to  have 
become  bound  to  reveal  his  dealings  with 
it  Marvin  v.  Brooks,  M  N.  T.  71.  It  is  not, 
ot  course,  essential  to  the  right  to  an  ac- 
counting that  a  legal  partnership  exist  If 
the  persons  stood  in  a  mutual  and  conflden- 
tial  relation  to  each  other,  and  had  a  joint 
Interest  In  the  result  of  an  adventure,  either 
may  demand  an  accounting,  with  a  view  to 
ascertain  the  proQt  or  loss  and  their  re- 
spective rights.  Marston  v.  Qould,  69  N.  Y. 
220.  But  here  It  Is  not  shown  that  any  prof< 


its  were  made  whUe  Oakman  and  Byan  were 

working  in  combination  with  the  plalntlfl, 
nor  that  they  had  any  of  his  moneys  or  prop- 
erties. If  we  might  say,  with  respect  to 
the  purpose  and  object  at  their  agreement, 
that  then  resulted,  to  that  extent,  relatione 
of  a  mutual  and  confidential  nature^  that 
would  not  old  the  plaintiff's  case;  tvr  that 
fact  mnst  be  followed  by  proof  of  money  or 
property  Intrusted  to  the  defendants,  whlcb. 
Imposed  upon  them  the  burden  of  account* 
ing.  Marvin  v.  Brooks,  supra. 

The  allegation  as  to  the  pn^ts  made  by 
Oakman  and  Byan  relates  to  their  comblnar 
tion  and  adventure  with  Yillard  and  Payne, 
after  the  pl^ntilTs  relations  vrlth  the  for^ 
mer  were  broken  off.  The  appdlanf  s  argu- 
ment is  that  aa  Oakman  and  Ryan  were 
partus  Willi  him,  any  profits  made  by  them 
in  th^r  otbec  bushwss  constituted  a  viola- 
tion of  their  contract,  and  they  may  be  com- 
pelled to  account  for  them  to  him.  As  I 
have  mdeavored  to  p<dnt  out  there  were 
lacking  the  essential  facts  upon  which  the 
Intention  to  form  a  partnership  might  be  le- 
gally predicated,  and  not  being,  in  any 
sense,  a  partner  with  Oakman  and  Ryan, 
the  plaintiff  is  vrithont  the  slightest  stand- 
ing to  demand  an  accounting  as  to  their 
transactions  with  VilhiTd  and  Payne.  If  the 
plaintiff  had  any  remedy  against  the  de- 
fendants Oakman  and  Ryan,  it  was  by  way 
of  an  action  at  law  for  any  damages  which 
he  might  be  able  to  prove  to  have  been  occa^ 
sloned  to  him  through  the  breach  of  their 
agreemoit  with  hira.  He  had  no  cause  <^ 
action  for  equitable  relief,  and  that  Is  the 
only  one  stated  in  his  complaint  With  re- 
spect to  the  defendant  VlUard,  no  cause  of 
action  whatever  Is  made  out  Being  made 
a  party,  and  tile  jndgiAent  prayed  for  re- 
quiting that  he  account  as  to  all  his  trans- 
actions and  dealings  in  connection  with  bis 
enterprise  with  Oakman  and  Ryan,  he  was 
justified  In  appearing  and  defending.  I 
think  the  case  was  well  decided  b^ow,  and 
that  the  Judgment  should  be  affirmed,  with 
costs  to  the  defendants  Oakman  and  Ryan 
and  to  the  defendant  YlUard. 

PARKER,  a  K  and  O'BRIEN.  HAIGHT, 
LANDON,  CULLBN,  and  WERNBR.  JJ.. 
concur. 

Judgment  affirmed. 


aa  N.  T.  u») 

GEKITY  v.SEEGER  &  GUERNSEY  OO.et  aL 
(Goart  of  A^eals  of  New  York.    May  16, 
1900.) 

REFERENCE  —  JURISDICTION"  OF  REFEREE  — 
PRODUCTION  OP  ORDBIt-RECORD-^PPEAU 
1.  Ad  entry  in  the  clerk's  minutes,  that  at  a 
term  of  court,  and  on  a  date  named,  a  cause, 
described  by  Its  title  and  numbered,  was  reach- 
ed In  Us  regular  order  on  the  calendar,  and,  on 
the  consent  of  both  parties,  it  wag  ordered  that 
it  be  referred  to  a  penon  aamed,  to  liesr,  try. 
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toA  determlDe,  Is  an  order  In  wriUne,  as  requir- 
ed by  Code  Cir.  Proc.  9  767,  though  no  formal 
order  was  drawn  up  or  &led,  and  k  sufficient  to 
liTe  the  referee  jui-isdiction. 

2.  tjoder  Code.  »  1237,  1238,  proTidhiff  that 
the  JndKment  roll  shall  contain  a  cop7  of  each 
order  whidi  in  any  war  iuTolves  the  merits  or 
Decessarilr  affects  the  jud^ent  and  makiog  It 
the  dtttjr  of  the  attorney  on  entering  final  judg- 
ment to  prepare  the  Jndgment  roll,  the  failure 
of  plaintiff'a  attomey  to  [H-oduce  befwe  the  ref- 
eree tte  order  of  reference,  while  an  irrepilarity 
for  whidi  the  judpneut  may  be  set  aude.  Is  not 
u  error  for  which  a  judgment  will  be  reversed 

*™S.^^re  an  order  of  reference  has  in  fact 
been  made,  it  is  not  reversible  error  for  a  rri- 
eree  to  proceed  with  the  trial  wlthoat  a  certified 
copy  of  the  order  of  reference,  over  the  objec- 
tioB  of  deCmdant. 

Appeal  from  supreme  court,  apptillats  dMr 
■Ion.  Third  department 

Action  by  WlUlam  S.  Gerlly  against  the 
Seeger  ft  Guernsey  Company  and  another,  Im- 
pleaded with  George  A.  Domice,  to  recover  on 
a  promissory  note.  From  a  judgment  of  the 
appeUate  division  (47  N.  T.  Happ.  1136)  af- 
flrming  a  Judgment  entered  on  the  report  of  a 
referee,  defendants  appeal.  Affirmed. 

O.  I*.  Smith,  for  appellants  lUchard  H. 
Ttaniston.  fw  respondenL 

OULLBN,  J.  When  this  action,  which  is 
upMi  a  promissory  note,  was  reached  for  trial 
at  drcnlt,  it  was,  by' the  consent  of  the  par- 
ties, referred  to  a  referee  to  bear  and  deter- 
mine. No  formal  order  was  drawn  up  or 
filed,  and  the  only  evidence  of  the  court's  ac- 
tion is  the  following  entry  In  the  clerk's  mIn-» 
vtes:  "At  a  circuit  and  special  term  of  the 
supreme  court,  held  In  and  for  Chemung  coun- 
ty, at  the  court  house  in  the  city  of  Elmlra, 
beginning  November  18,  1895.  Present:  Hon. 
Oerrit  A.  Forbes,  Justice.  William  S.  Gerity, 
Agt.  The  Seeger  &  Guernsey  Co.  and  ano. 
Nov,  22.  1885.  This  cause  having  been  reach- 
ed in  Its  regular  order  on  the  calendar,  and 
on  consent  of  both  parties.  It  is  ordered  that 
this  case  be  referred  to  Roswell  R.  Moss. 
Esq..  to  hear,  try,  and  detennlne  the  same." 
When  the  trial  was  commenced  before  the 
referee,  tbe  counsel  for  the  defendants  object- 
ed to  farther  proceeding  without  the  produc- 
titm  of  a  certified  copy  of  the  order  of  ref^- 
ence.  This  objection  was  overruled,  and  the 
defendants  excepted.  No  copy  of  the  order  of 
reference  nor  any  extract ,  from  the  derlE's 
mlDutes  Is  found  In  the  Judgment  roll. 

By  section  767  of  the  Code  of  Civil  Pro- 
cedure, an  order  of  the  court  or  a  judge  must 
be  In  writing.  The  clerk's  entry  in  the  mln- 
ntes  of  the  court  of  the  order  referring  tbe 
cause  was  a  full  compliance  with  this  require- 
ment of  the  Code.  The  case  dlffera  entirely 
from  that  of  Bonner  v.  McPhall,  31  Barb.  106. 
In  tbat  case  the  only  evidence  of  the  order 
made  by  the  court  was  an  Indorsement  by 
the  Judge  on  the  calendar  for  the  March  term, 
"Referred  to  K.  Miller, "  but  when  the  In- 
dorsement was  made  did  not  appear.  No 
wrHten  ordCT  was  actuallj  made  w  entered 


untn  tbo  December  followliig.  Between  these 
two  dates  the  referee  heard  and  determined 
the  cause.  Under  this  state  of  facta  it  vns 
held  that  the  referee  had  do  jmlsdlctioa 
Here  the  records  of  tbe  court  show  a  written 
order  prior  to  the  time  of  the  hrarlng  before 
the  referee.  The  practice  which  now  prevails, 
tbat  a  party  prepares  an  order  and  submits  It 
to  a  Judge  fbr  approval  before  entering  It 
with  tbe  cleric,  !■  modem.  Originally  It  waa 
the  custom  for  the  derk  to  prepare  and  enter 
orders  in  accordance  with  the  decision  of  the 
court,  and  possibly,  theoretically  at  least,  it 
Is  still  his  duty  so  to  da  In  Elghmy  v.  Peo- 
ple, 78  N.  T.  646,  It  wss  held  sufficient  to  give 
ttie  referee  jurisdiction  that  the  court  actually 
made  an  order  of  reference.  See,  alsc^  People 
T.  Central  City  Bank,  68  Barb.  412;  Wheeler 
T.  FalOHier,  7  Rob.  45. 

By  section  1237  of  the  Code,  it  is  prescribed 
that  tbe  Judgment  roll  shall  contain  a  copy 
of  each  order  which  In  any  way  involves  the 
merits  or  necessarily  affects  the  Judgment 
By  section  1238  It  Is  made  the  duty  of  the  at- 
torney, on  entering  final  Judgment,  to  prepare 
the  Judgment  roll.  In  this  case  the  attorn^ 
for  the  respondent  should  have  obtained  ao 
extract  from  the  minutes  of  the  court  show- 
ing the  order  of  reference.  HIa  failure  to  do 
so  was  an  Irregularity  for  which  the  Judgment 
might  have  been  set  aside  on  motion,  unless 
permission  were  given  to  supply  the  defect; 
bnt  It  did  not  constitute  an  error  for  which  we 
can  reverse  the  Judgment  on  appeal.  Jobnson 
V.  Oamley,  10  N.  T.  670;  IngersoU  Bost- 
wlck,  22  N.  T.  425. 

It  ts  Insisted  that  even  If  the  referee  had 
Jurisdiction  to  hear  the  cause,  still  It  was 
error  in  him  to  proceed  after  the  oblectlon 
was  made  until  be  had  evidence  of  bis  au- 
thority by  a  certified  copy  of  the  order  of  ttie 
court  In  support  of  this  claim,  reliance  is 
based  on  dicta  in  the  text-books  and  on  the 
opinion  In  the  case  of  Bonner  v.  McPbalt 
supra.  In  that  case  it  is  said:  "No  referee 
should  proceed  a  step  in  tbe  exercise  of  his 
duties  without  a  certified  cbpy  of  the  rule  or 
order  In  his  bands.  This  le  his  commission, 
and  without  it  he  should  not  proceed  to  act" 
We  concur  entirely  in  this  declaration,  treat- 
ing It  as  an  admonition  for  the  guidance  of 
referees.  To  proceed  without  proof  of  au- 
thority Is.  at  least,  unwise,  if  not  of  doubtful 
propriety.  A  referee  takes  the  risk  that  his 
authority  may  not  exist,  and  possibly  may 
subject  himself  to  personal  liability  for  bis 
improper  or  erroneous  assumption  of  power. 
Still  the  effect  of  proceeding  without  a  certl- 
fled  copy  of  the  order  of  reference  is  to  sub- 
ject the  referee  to  the  hazard  suggested.  II 
does  not  constitute  legal  error.  The  Judgment 
appealed  from  should  be  afllrmed,  with  costs. 

PARKEa  O.  J.,  snd  GRAY.  O'BRIEN, 
HAIGHT.  and  WERNER,  JJn  oonem  hAX- 
DON,  J.,  not  sitting. 

Judgment  afllrmed« 
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MBARN'S  T.  CENTRAL  RAILROAD  OF 
NEW  JERSSY. 

(Ootut  of  Appeals  of  New  York.   Hay  15, 

1900.) 

RAILROADS— NEGUQBNCE— PERSONAL  INJCTRT 
—CONTRIBUTORY  NBGLIGBNCB-EVIDBNCB. 

Am  the  conductor  or  ffuard,  after  amwun- 
dug  the  lust  station,  stood  facing  the  door  of  the 
vestihnle.  which  had  not  yet  been  opened,  and 
the  train  was  still  in  motion,  plaintiff  leaned 
agaioat  a  partition,  ud  stood  waiting  lor  half  a 
minute,  when  the  guard  opened  the  vesbbnJe 
door,  and  atepped  across  to  the  veBtihwTe  of  the 
other  car,  and  plaintiff,  erroneously  aupposing 
the  train  bad  stopped,  stepped  out  into  the  vesti- 
bule, took  the  tail  in  hia  right  band,  passed 
down  the  Btepa,  and  thence  off  onto  the  plat- 
form. In  doing  BO,  he  fell,  and  was  injured. 
Htld,  that  since  the  facts  did  not  show  audi  a 
direction  to  the  plaintiff  as  interfered  with  his 
free  agency,  and  diverted  his  attention  from 
the  danger  of  alighting  from  the  train  while 
moTlDg,  he  was  guilty  of  contributory  negli- 
gence, and  his  comtriaint  for  damages  was  there- 
fore ^perly  diBmtsaed. 

AppeU  from  supreme  court  appellate  dlTl- 
slOQ,  First'  department 

Action  by  Stephen  Meama  against  the  Cen- 
tral Railroad  of  New  Jeney  for  damages  for 
a  personal  Injury.  From  an  arier  of  the  ap- 
pellate diTjslon  (48  N.  Y.  Supp.  866)  reversing 
a  judgment  In  favw  of  defendant  and  grant- 
ing plaintiff  a  new  trial,  defoidant  a^als. 
Reversed. 

Austen  Q.  Fox,  for  appellant  Thomas  P. 
Wlckes,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  a  personal  Injury.  The 
plaintiff  was  a  passenger  on  the  defendant's 
vestlbuled  train  known  as  the  "Royal  Blue 
Line,"  leaving  Washington  about  noon  on  the 
20th  day  of  December.  18M,  and  arriving  at 
Jersey  City  about  6  o'clock  of  the  same  even- 
ing. As  tbe  train  was  nearlng  the  station  at 
Jersey  City  the  conductor  or  guard  called  out. 
"All  out  Jersey  City;  last  stop."  The  plain- 
tiff then  got  up  and  began  to  get  ready  to 
leave  the  train.  He  bad  been  sitting  a  long 
time  without  standing.  He  straightened  his 
limbs,  smoothed  his  clothiog,  looked  at  his 
watch,  and  then  put  on  his  overcoat,  after 
which  he  picked  up  his  umbrella  and  bag. 
and  started  towards  the  door.  The  conductor 
or  gnard  stood  facing  the  door  of  the  ves- 
tibule, which  had  not  as  yet  been  opened. 
The  plaintiff  then  leaned  against  a  partition, 
and  stood  waiting  for  half  a  minute,  during 
which  time  tbe  train  was  still  In  motion,  but 
moving  smoothly  and  without  any  Jar  or 
Jerks.  The  guard  then  <vcned  the  vestibule 
door,  and  atepped  across  to  the  vestibule  of 
the  other  car. '  At  this  the  plaintiff,  suppos- 
ing the  train  had  stopped,  stepped  out  into 
the  vestibule,  took  the  rail  with  his  right 
hand,  and  passed  down  the  steps,  and  thence 
off  onto  the. platform.  As  he  did  so  he  fell, 
and  both  feet  were  crushed,  one  above  the- 
ankle  and  the  other  across  the  toes.  It  ap- 
pears that  he  stepped  from  tbe  train  while 


It  was  In  motim  and  was  Just  entering  tbe 
depot  shed.  He  was  onable  to  describe  Just 
the  manner  In  which  his  feet  were  crushed, 
but  It  Is  supposed  that  they  were  run  over 
by  the  wheels  of  the  car.  There  was  a 
light  in  the  vestibule  of  the  car.  and  the  plain- 
tiff saw  the -steps,  three  In  number,  as  he 
passed  down  from  tbe  vestibule,  but  did  not 
see  tbe  ground.  The  guard  was  partially 
facing  him  as  the  plaintiff  passed  out  of  the 
car  lnt>  the  vestibule,  but  gave  him  no  warn- 
ing or  Intimation  that  tbe  car  bad  not  stop- 
ped. 

Upon  these  facts  tbe  trial  cotut  dismissed 
the  cpmpliint  and  we  think  properly.  In  the 
case  of  Solomon  v.  Railway  Co.,  lOS  N.  Y. 
437,  442,  9  N.  E.  432,  Andrews,  J.,  In  deliv- 
ering tbe  opinion  of  the  court  says:  "It  Is, 
■yfe  think,  the  general  rule  of  law,  established 
by  the  decisions  In  this  and  other  states,  as 
claimed  by  the  learned  counsel  for  the  re- 
spondent that  tbe  boarding  or  alighting  from 
a  moving  train  is  presumably  and  generally 
a  negligent  act  per  se;  and  that  In  order  to 
rebut  this  presumption,  and  Justify  a  recov- 
ery for  an  Injury  sustained  In  getting  on  or 
off  a  moving  tnin.  It  must  appear  that  tbe 
passenger  was,  by  the  act  of  the  defendant 
put  to  an  election  between  alternative  dan- 
gera,  or  that  something  was  done  or  said,  or 
that  some  direction  was  given  to  the  passen- 
ger by  thoee  In  chai^  ot  the  train,  or  some 
situation  created,  which  Interfered  to  some 
extent  with  his  free  agency,  and  was  cal- 
culated to  divert  hiB  attention  from  the  dan- 
ger, and  create  a  confidence  that  the  attempt 
could  be  made  In  safety."  Applying  this 
rule  to  the  facts  under  consideration.  It  la 
evident  that  there  is  a  total  absence  of  any 
net  or  direction  of  those  having  the  charge  of 
tbe  trahi  which  Interfered  with  the  free 
agency  of  the  plaintiff,  or  that  in  any  mannec 
diverted  bis  attention.  All  that  was  done 
by  tbe  guard  was  to  call  out  "Ail  out 
sey  Ctty;  last  stop."  This  notice  was  glvem 
before  tbe  train  had  stopped,  and  this  fact 
was  well  understood  by  tbe  plaintiff.  He 
knew  it  to  be  the  usual  notice  given  In  ad- 
vance ot  the  arrival  of  the  train  at  Its  stop- 
ping place,  notifying  the  passengers  that  tbe 
tralD  was  nearlng  tbe  station,  in  order  that 
they  might  get  ready  to  alight  He  acted 
upon  tbe  notice  leisurely,  preparing  himself 
to  leave  the  train,  gathering  together  his  be^ 
longings,  and  then  walked  towards  the  front 
of  tbe  car,  stopping  and  leaning  against  a 
partition  for  a  time,  waiting  unqnestlonably 
for  the  train  to  arrive  at  and  enter  tbe  sta- 
tion. No  unusual  situation  was  created.  He 
was  in  no  maimer  interfered  with.  As  the 
car  was  entering  the  train  house  the  gusxd 
stepped  Into  the  vestibule,  and  opened  tbe 
door.  He  then  stepped  Into  the  vestibule  In 
front  ns  the  plaintiff  stepped  out  and  de- 
scended the  steps.  TTiere  was  nothhug  nn- 
iieiinl  Id  this.  Nothing  bad  been  done  or 
ttAi(\  tliat  would  lead  the  guard  to  suppose  that 
tbe  plaintiff  did  not  understand  tbe  sitoatton 
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or  tbxt  be  was  misteken  about  Uie  train  har- 
Ing  come  to  a  staBd.  Ordinarily,  paeseogeia 
bare  no  difficulty  in  detenulnlng  wbetber  a 
train  baa  stopped.  Tbey  are  nsually  aa  aen- 
adtlre  to  a  moTing  car  ai  any  guard  or  era- 
doctor  could  be,  and  heretofore  it  has  never 
Iwen  underatood  to  be  tbe  duty  of  a  railroad 
company  to  expressly  warn  Its  passengers  of 
the  startlDfi  or  of  tbe  stopping  of  the  train. 
This  was  not  a  rapid-transit  or  elevated  rail- 
road. In  whltib  a  different  custom  may  pre- 
vail. If  such  a  duty  is  nov  Imposed  upon 
railroad  companies,  their  burden  will  be  ma- 
terially Increased,  and  they  cannot  properly 
op«  the  door  of  a  car  for  the  exit  of  paa- 
smgers  until  It  baa  actually  come  to  a  stop. 
No  case  to  which  our  attention  has  been 
called  has  gone  to  this  extent.  In  the  Filer 
Case,  49  N.  Y.  47.  the  plaintiff,  a  woman, 
waa  directed  by  the  brakeman  to  get  off  the 
ear  while  It  waa  In  motion,  tiling  her  that 
the  car  would  not  atop  at  the  station  or  move 
more  slowly.  She  was  thus  pot  to  an  elec- 
tion between  two  alternatives,  either  to  be 
carried  on  beyond  her  destination,  or  else 
to  take  the  chance  of  Injuiy  by  alighting 
while  tbe  car  was  in  motion;  thus  bringing 
the  case  within  the  exception  to  the  rule 
given  by  Andrews,  J..  In  the  Solomon  Case. 
In  the  Bucher  Case.  98  Y.  128.  the  train 
did  not  stop  at  the  statkm  for  which  the  plain- 
tiff had  purchased  his  ticket  and  at  which  he 
bad  the  right  to  get  off.  The  train  merely 
■lowed  np,  aud  did  not  furnish  an  opportunity 
to  leave  the  cars  In  accordance  with  the  plaln- 
tUTs  contract.  He  was  told  hy  the  conductor 
to  step  off  or  jump  off.  He  obeyed,  and  was 
Injured.  Here  also  was  a  situation  presented 
In  which  the  plaintiff  was  called  upon  to 
elect  between  alternatives  as  In  the  Fllw 
Case,  in  addition  to  a  command  from  tbe  con- 
ductor hy  which  he  waa  given  to  understand 
that  he  could  alight  In  safety.  In  the  Lent 
Case,  120  N.  Y.  4ff7.  24  N.  B.  653,  the  plain- 
tiff  had  entwed  a  car  In  which  the  seats 
wrae  all  occupied.  She  passed  through  to  the 
rear  platform,  and  was  hiformed  by  the  con- 
ductor that  another  car  would  be  put  on.  An 
empty  car  was  backed  down,  and  came  In 
contact  with  the  platform  of  the  car  on  which 
she  was  standing.  Tbe  conductor  cried  out, 
"All  aboard."  but  the  drawheadv  of  the  two 
cars  failed  to  catch,  and  In  coosequence  the 
car  receded  several  feet,  and  as  the  plaintiff 
attempted  to  pass  forward  Into  the  vacant  car 
she  fell  between  the  two,  and  was  Injured. 
In  this  case  the  plaintiff  was  clearly  misled 
by  the  statements  of  the  conductor.  She  bad 
been  Informed  that  an  empty  car  was  to  be 
attached.  It  was  hacked  down  so  that  the 
platforms  of  the  two  cars  came  together. 
The  conductor  gave, his  notice,  "All  aboard." 
ftom  which  she  was  Induced  to  believe  that 
she  could  pass  from  the  platform  of  the  car 
on  which  she  was  standing  to  that  In  the  rear 
In  safety.  In  the  Lewis  Case,  145  X.  Y. 
908.  40  N.  B.  248,  the  plaintiff  desired  to 
leave  tbe  car  at  a  station  at  which  the  train 


did  not  stop.  He  was  advised  by  tbe  ccoi- 
ductor  that  before  reaching  tbe  station  tbe 
train  would  dow  up  near  a  bridge  to  enable 
a  freight  train,  approaching  on  another  track, 
to  pass.  The  conductor  told  him  to  get  off 
there.  He  went  to  the  rear  itf  the  car  to 
alight,  and  was  thrown  from  tbe  car  by  a 
Jerk,  causing  blm  to  fall  upon  another  track, 
on  which  the  freight  train  was  passing. 
Here,  also,  we  find  a  situation  presented  very 
similar  to  the  Filer  and  Bucher  Cases.  Bee, 
also.  I^afllin  v.  Ballroad  Co.,  ICO  N.  Y.  196.  12 
K.  E.  590;  Hunter  v.  Ballroad  Co.,  126  N.  Y. 
18,  26  N.  E.  908,  12  L.  R.  A.  420;  Piper  v. 
Railroad.  Co.,  15G  N.  Y.  224^  60  N.  B.  851, 
41  L.  B.  A.  724;  Dlstler  v.  Ralhroad  Co.,  151 
X.  V.  424,  4.1  X.  E.  »37,  35  L.  R.  A  762;  and 
England  v.  Railroad  Co.,  ISS'Hass.  490,  27 
K.  E.  1.  The  order  of  tbe  appellate  dlvlsiim 
eh&uld  be  reverseil,  and  Judgment  entered 
upon  the  nOnsuIt  affirmed,  with  costs. 

PARKER.  C.  J.,  and  GRAY.  O'BRIEN. 
LANOON,  CULLEN.  and  WEItfTER,  JJ.,  con- 
cur. 

Order  reversed,  etc. 

(168  K.  T.  ua> 

NATIONAL  WAI^T^PAPBR  CO.  v.  SIRE 
et  aJ. 

(Court  of  Appeals  of  New  York.    May  15, 
l»Oft) 

APPEALS  —  JIIDOHBNT  OP  RBVBRSAL— QUES- 
TIONS OF  PACT— RBVIBW— MECHANICS'  LIBNS 
—REPAIRS  BT  TENANT-C0N8BNT  OF  OWNER. 
1.  Under  Code  CSv.  Proc.  {  ISiS,  providing 
that  on  an  appeal  from  a  Jadgment  reverafaig  a 
judgment  of  a  trial  court  It  must  be  presumed 
that  such  Jndgment  was  not  reversed  on  a  quea- 
tioD  of  fact,  unless  the  contrary  appears  In  tiie 
body  of  the  order  appealed  from,  woere  It  does 
not  so  appear  only  questions  of  law  can  be  oon- 
I  sidered  on  siveaL 

'     2.  A  lessee,  who  was  to  nuke  necessary  re- 
I  pairs  at  his  own  cost,  which  were  to  belong  to 
the  own«r  at  the  termluatioQ  of  the  lease,  con- 
I  tracted  for  extenBive  repairs,  aod  during  the  five 
I  months  the  work  progressed  the  owner  constant- 
I  ly  examined  and  admired  the  same,  but  nevtt 
!  affirmative^  consented  to  the  work,  and  two 
I  montbs  after  its  comirietlon  he  re^tned  and 
I  took  possession.   Bcld,  that  tiie  work  was  done 
i  Tvith  the  owner's  consent  within  T-owb  1885.  c. 
342,  8  1.  as  amended  by  Laws  1895,  c.  673,  giv- 
ing a  mechanic's  lien  for  work  done  on  a  bmld- 
ing  with  the  consent  of  the  owner,  and  hence 
plaintiff  was  entitled  to  recover  therefor  from 
■  the  owner. 

Gray  and  Landon,  JJ.,  dissenting. 
I  Appeal  from  supreme  court,  appellate  dlvl- 
I  slon.  First  department. 
I  Action  by  National  Wall-Faper  Company 
i  against  Meyer  L.  Sire  and  another.  From  a 
;  Judgment  of  the  appellate  division  <55  N.  Y. 
j  Supp.  lOOU)  reversing  a  Judgment  in  favor  of 
plaintiff*  plaintiff  appeals..  .Reversed. 

Henry  B.  Oayley  and  Matthew  G.  Flem- 
ing, for  appellant    Albert  L  Sire,  for  rt- 

;  spottdent. 

O'BRIEN,  J.  This  was  an  action  to  fore- 
close a  mechanic's  Mea  filed  by  the  plaintiff 
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on  tbe  hotel  premlBes  known  u  the  "Stuart 
HoDSe,"  situated  on  the  northeast  corner  <tf 
Forty-Fiist  street  and  Broadway,  In  the  aty 
of  New  York,  of  which  the  defendant  was  the 
owner.  On  the  ITth  of  December,  1895,  the 
defendant,  by  a  written  lease,  demised  tJiese 
premises  to  a  tenant  for  the  term  of  10  years 
from  that  date.  The  rent  reaerred  was  932,- 
000  for  tbe  flnt  year,  which  was  to  be  In- 
creased at  the  rate  of  fl,000  per  year  for 
each  of  the  tour  years  following,  and  for  tbe 
remaining  five  years  of  the  term  it  was  fixed 
at  ¥37,000  per  year,  payable  In  eaual  month- 
ly payments  on  the  Ist  day  of  every  month 
during  the  term.  -This  lease  contains  numer- 
ous covenants,  and  among  them  was  a  pro- 
vision to  the  effect  that  the  tenant  should 
make  tbe  necessary  repairs  at  his  own  cost, 
and  any  Improvements  so  made  should  be- 
long to  the  owner  when  the  lease  was  tei^ 
mlnated.  It  was  provided  that.  In  case  of  de- 
fault In  any  of  these  covenants,  whether  for 
the  payment  of  rent  or  otherwise,  It  should 
be  lawful  for  the  landlord  to  re-oiter  and 
repossess  and  enjoy  the  premises,  the  ten- 
ant expressly  waiving  the  service  of  any  no- 
tice for  that  purpose,  or  any  legal  iwdcess 
for  the  recovery  of  the  possession;  and,  In 
case  of  a  te-entzy  by  the  owner  for  the  non- 
payment of  rent,  he  might  elect  to  hold  the 
tenant  lUible  for  the  sum  of  915,000  as  liq- 
uidated damages,  and  to  secure  the  landlord 
in  this  respect  It  was  provided  that  the  ten- 
ant should  depoidt  with  hUn  the  sum  of 
000  In  cash,  to  be  held  as  security  for  the 
faithful  performance  of  all  tbe  covenants 
and  cottditiouB  contained  In  the  lease;  and 
In  case  of  default  In  the  performance  of  any 
of  them  the  landlord  was  permitted  to  retain 
that  sum,  to  be  applied  by  him  on  the  liqui- 
dated damages  fixed  by  the  terms  of  the  lease. 
The  demised  premises  were  to  be  used  by 
tbe  tenant  for  a  flrst-dasa  hotel  and  restau- 
rant The  tenant  went  into  possession  of 
the  premises  shortly  after  the  execution  ttf 
the  lease.  On  the  Oth  of  May,  1806,  follow- 
ing the  execution  of  the  lease,  the  tenant  en- 
tered Into  a  contract  with  the  pUtlntilE  to 
make  extensive  repairs,  alterations,  and  Im- 
provements In  the  house.  Under  this  con- 
cact  the  plalntUf  was  to  panel  the  walls  of 
the  reception  room  from  baseboard  to  cornice 
with  Uncmsta  Walt<m;  to  jianel  off 'the  two 
ceilings  with  a  border  of  relief  ornament 
close  to  cornice;  to  paint  the  walls  and  ceil- 
ings five  coats,  and  the  woodwork  In  three 
coats  of  oil;  to  put  up  new  picture  mold- 
ing; to  cut  out  the  wall  of  south  side  of  the 
room,  and  supply  and  put  In  place  white 
wood  n^umns,  pilasters,  bases,  and  cornices 
with  composition  ornaments,  and  to  paint 
the  same  like  the  woodwork  of  the  room; 
to  take  ont  the  dumb  waiter,  seal  up  the 
floor,  and  make  good  plaster  work;  to  touch 
up  with  gold  leaf  all  relief  ornaments  on 
*  the  entrance  of  the  room  and  high 
celling  ornament.  The  main  hall 
painted  in  porti-colors  In  oil.  From 


that  point  to  the  top  of  the  bouse,  Including 
the  seventh  floor,  the  walls  and  ceilings  of 
tbe  rooms  were  to  be  painted  and  decorated 
In  an  expensive  style.  The  woodwork  was 
to  be  painted  three  coats  in  oil,  and  In  some 
of  Uie  upper  rooms  the  walls  were  to  be 
hung  with  paper  aelectod  for  that  purpose. 
Without  describing  the  contenqilated  im- 
provements in  further  detail,  it  will  be  suf- 
fldent  to  say  that  the  contract  provided  for 
ovMhaullng,  pointing,  and  decorating  the 
whole  of  the  interior  of  the  hotel  from  top 
to -bottom  in  an  attractive  and  expenslTe 
style,  both  as  to  workmanship  and  material. 
The  contract  provided  that  the  plaintiff 
should  be  paid  for  the  work  and  materials 
unbraced  in  the  contract  tbe  sum  of  98,028.- 
82.  Immediately  af  ter  the  execution  of  this 
contract,  the  plaintiff  entered  upon  its  per- 
formance* and  fully  performed  tbe  same. 
The  work  was  carried  on  almost  continuous- 
ly from  that  date  until  the  middle  of  Octo- 
ber following,  when  tbe  same  was  complet- 
ed to  the  satisfaction  of  tbe  tenant,  and  ac- 
cepted by  him.  But  tbe  tenant  foiled  to  pay 
to  the  plaintiff  the  sum  specified  in  the  con- 
tract, or  any  part  thereof,  and  withtn  the 
time  allowed  by  statute  the  plaintiff  filed  a 
against  the  premise^  a  copy  of  which 
was  served  upon  the  defendant,  tiie  owne^. 
The  plaintiff  acquired  a  llai  upon  the  prop- 
erty benefited  under  the  first  section  of  the 
act  for  the  betier  securl^  of  mechanics,  la- 
borers, and  others  who  perform  labor  or 
furnish  materials  for  buildings,  providing 
the  work  waa  performed  and  the  materials 
furnished  with  the  consent  of  the  owner. 
Laws  18B{f,  S  1,  c.  342,  as  amended  by  Laws 
180CS,  e.  673.  By  the  twenty-fiftii  section  ttie 
act  Is  declared  to  be  a  remedial  stetnte,  to 
be  construed  liberal^  to  secure  the  beneficial 
Interests  and  purposes  thereof,  and  a  sub- 
stantial compliance  with  Ite  provisions  Is  de- 
clared to  be  snfllclent  for  the  validity  of  the 
Hen.  On  the  trial  of  the  action  before  the 
court  at  special  term  it  was  found,  as  matter 
of  fact  that  the  labor  was  perfoitaed  and 
tile  materials  furnished  with  the  consent  of 
the  defendant,  and  a  Judgment  declaring  the 
lien  and  directing  the  foreclosure  of  tiie 
same  was  entered  upon  this  decision.  But 
this  judgment  has  been  revened  by  the 
learned  court  below  on  appeal,  and  the  plain- 
tiff has  appealed  to  this  court 

The  only  question  lnv(rfved  In  the  contro- 
versy was  whether  the  defendant  had  con- 
sulted to  the  Impipvement  upon  his  property. 
That  question  was  essentially  <Hie  of  fact 
and  It  may  be  of  some  importance  here  to 
mention,  what  appears  from  the  record,  that 
In  about  two  months  after  tiiese  improve- 
ments w«e  con^eted— or,  to  be  accurate.  In 
the  month  of  December,  ISO^the  defoidant 
re-entered  and  repossessed  himself  at  the  de- 
mised premises,  and  thus  his  property  has 
had  the  entire  benefit  ot  the  expenditure 
made  by  the  plaintiff  thereon,  and  the  de- 
f«idant  is  now  in  the  enJoymMit  thereof. 


Digitized  by  Google 


NATI02TAL  WALL-FAFEB  CO.  t.  SIHE. 


295 


How  or  in  -what  particular  manner  the  de- 
fendant regained  possession  in  so  short  a 
time  after  the  execution  of  the  lease  for  10 
years  the  record  does  not  disclose,  but  we 
may  assume  that  it  was  In  consequence  of 
a  default  by  the  tenant  either  In  the  pay- 
ment of  the  monthly  Installments  of  rent  or 
for  a  failure  to  observe  some  of  the  other 
stringent  covenants  in  the  lease.  However 
that  may  oe,  the  general  fact  appears  that 
within  two  months  frcnn  the  time  the  plain- 
tiff bad  completed  an  expenditure  for  labor 
and  materials  of  over  $8,000  upon  the  de- 
fendant's property,  he  resumed  the  posses- 
don  and  enjoyment  of  tiie  same.  The  learned 
court  below  doubtless  had  the  power  to  re- 
verse the  Judgment  of  tbe  tilai  court  upon 
the  facts,  but  It  has  not  done  so,  or  at  least 
DO  statement  to  that  effect  appears  in  the 
body  of  the  order;  and  under  the  provisions 
of  section  1338  of  the  Code  tbls  court  must 
presume  that  the  reversal  was  upon  a  ques- 
tion of  law.  Prior  to  the  revision  of  the 
CMistltution  which  went  into  effect  in  1895, 
and  the  amendment  to  this  section  of  the 
Code  wliich  followed,  this  court  had  the  pow- 
er, when  there  wa§  a  revei-sal  betow  upon 
the  facts,  to  review  the  decision;  but  by  the 
amendment  to  the  Code  referred  to  that  pow- 
er was  abolished,  and  the  Jurisdiction  of  this 
court  bas  been  limited  to  the  review  of  ques- 
tions of  law;  and,  since  our  Jurisdiction  now 
dej>ends.  In  cases  of  this  character,  upon  the 
form  of  the  order,  a  compliance  with  Its  pro- 
visicms  Is  more  important  than  ever.  The 
question  of  law  upon  which  the  learned  coun- 
sel for  the  defendant  mainly  reilee  in  order 
to  sustain  the  reversal  is  that  the  finding  of 
the  learned  trial  court  to  the  effect  that  the 
improvement  upon  the  building  was  made 
with  tbe  consent  of  the  owner  is  not  sup- 
ported by  any  evidence  whatever,  and  this 
brings  ns  to  an  examination  of  the  proof  on 
that  question,  and  tbe  law  which  defines  tbe 
nature  of  the  proof  required  in  order  to  war- 
rant a  finding  that  the  consent  of  the  owner 
bas  been  given  within  the  meaning  of  tbe 
statute. 

In  tbe  first  place,  It  should  be  noted  that 
tbe  tenant  was  under  no  obligation  whatever 
to  make  this  improvement  He  was  permit- 
ted, by  tbe  terms  of  the  lease,  to  make  nec- 
easary  repairs.  It  Is  true  that  these  repairs 
were  to  be  made  at  his  expense,  )>ut  the  con- 
sent of  the  owner  was  given  in  the  lease  to 
the  tenant  at  least  to  do  something  in  tbe 
way  of  repairs  or  Improvements;  and  the  fact 
that  tbe  tenant  was  to  make  these  necessary 
repairs  at  his  own  expense  does  not  alter  the 
fact  that  the  owner  gave  his  consent  In  the 
lease.  But  it  cannot  very  well  be  claimed 
that  tbe  contract  In  question  provided  simply 
for  necessary  repairs.  The  expenditure  upon 
the  property  Involved  not  only  the  decorating, 
painting,  and  oiling  of  the  whole  interior  of 
the  bouse  in  an  expensive  style,  but  also 
permanent  changes  In  the  interior  walls  and 
woodwork.   The  proof  on  tbe  part  of  tbe 


plaintiff,  given  by  its  manager,  and  also  by 
the  tenant  and  others,  tended  to  show  that 
the  plaintiff's  representative  supervised  the 
work  during  the  entire  time  that  it  was  in 
progress,— over  five  months;  that  the  defend- 
ant was  In  attendance  constantly,  examining 
the  work  as  It  progressed,  and  that  be  was 
familiar  with  every  detail  of  the  work  in 
every  room  and  part  of  the  building.  He 
frequently  expressed  hlms^  in  admiration 
of  tbe  beauty  and  good  taste  of  the  decora- 
tions and  other  changes  made.  Indeed,  if 
the  consent  of  the  owner  Is  to  be  inferred  or 
Implied  at  all  from  the  entire  course  of  con- 
duct, it  wonid  be  difficult  to  find  a  case  where 
the  proof  could  be  more  satisfactory  than 
this.  There  was  not  only  an  omission  on  his 
part  to  make  any  objection  to  wbat  was  be- 
ing done  from  day  to  day  throughout  a  period 
of  over  five  months,  but  he  repeatedly  ex- 
pressed himself  as  pleased  with  what  was 
being  done  for  the  Improvement  of  his  prop- 
erty; and  the  fact  that  all  the  work  reverted 
to  him  within  a  few  weeks  after  its  comple- 
tion explains  the  Interest  which  be  mani- 
fested In  the  work  as  it  progressed.  But  it 
further  appears  that  before  the  tenant  en- 
tered into  the  contract  he  procured  the  plain- 
tiff to  decorate  one  or  two  rooms  in  order  to 
furnish  a  specim^  of  the  work,  and  then 
called  the  attention  of  tbe  defendant  to  the 
work  which  was  thus  furnished  as  a  aample, 
and  informed  him  that  be  was  to  enter  Into 
a  contract  with  the  plaintiff  for  the  decora- 
tion of  the  whole  bouse  in  that  style.  It  does 
not  appear  that  the  defendant  either  assented 
or  objected  to  this  proposition,  but  it  does 
appear  tliat  immediately  after  making  the 
contract  the  tenant  informed  the  defendant 
that  he  had  made  it,  and  that  the  work  "was 
going  to  cost  a  lot  of  money,  and  that  he 
[defendant]  ought  to  pay  part  of  it."  In  an- 
swer to  this  the  defendant  said,  "Well,  I  wUl 
see  bow  well  it  is  done."  Tbe  question  now 
is  whether,  in  view  of  the  permlaslou  In  tbe 
lease  and  tbe  defendant's  attitude  and  con- 
duct towards  the  work  during  all  tbe  time 
that  It  was  In  progress,  it  can  fairly  be  said 
that  there  was  no  evidence  to  submit  to  a 
Jury  or  to  a  court  from  which  It  could  be  im- 
plied or  Inferred  that  the  Improvement  was 
made  with  the  defendant's  consent  It  seems 
to  me  that  we  would  have  to  give  an  ex- 
tremely artificial  and  unreasonable  construc- 
tion to  the  proviEdons  of  the  statute  which 
gives  the  Hen,  when  the  work  Is  done,  with 
the  consent  of  the  owner,  in  order  to  uphold 
the  reversal  by  the  learned  court  below  of 
the  plaintifTe  Judgment  If  tbe  lease  was 
not  in  itself  an  expression  of  consent  by  the 
defendant  what  Is  to  be  said  of  his  conduct 
during  the  five  months  while  the  work  was 
In  progress  under  his  eye  from  day  to  day, 
and  with  knowledge  on  his  part  that  it  was 
being  performed  by  the  plaintiff  under  a  con- 
tract with  the  tenant?  It  must  be  presumed 
that  he  knew  tbe  law,  and  therefore  knew 
-that  his  property  would  be  made  liable  for 
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the  improTement  upon  It  If  done  witb  bis  con- 
sent; and,  knowing  all  this,  can  It  be  said, 
in  falrneas  or  reason  In  a  court  of  equity,  that 
an  owner  may  look  on  wituout  objection  (or 
a  long  period  of  time  -while  the  work  Is  In 
progreaa,  that  be  may  praise,  admire,  and  ap- 
prove of  It,  although  he  knows  that  the  ten- 
ant expects  him  to  bear  the  expense,  or  at 
least  some  part  ctf  It,  and  then,  when  the  work 
la  done»  at  a  large  expense,  resume  the  pos- 
session and  enjoyment  of  the  premises,  and 
say  to  the  mechanic  or  material  man  that  the 
IHToperty  Is  not  liable  because  the  owner  has 
not  consented  to  the  work  embraced  in  the 
eontract?  It  seems  to  me  that  under  tbe 
numerous  decisions  of  this  court  and  of  other 
courts  tbe  evidence  in  this  case  was  sufficient 
to  warrant  tbe  learned  trial  Judge  In  finding 
that  tile  work  and  material  for  which  tbe  lien 
In  this  case  was  filed  was  done  and  furnished 
with  the  defendant's  consent  within  the 
meaning  of  the  statute. 

A  brief  review  of  a  few  of  the  cases  In  this 
court  will  amply  support  this  conclusion.  In 
Busted  V.  Hathes,  77  N.  Y.  888,  the  real  es- 
tate ot  a  married  wmnan  was  subjected  to  a 
lien  where  the  Improvement  was  made  under 
a  contract  with  ber  husband.  It  was  there 
held  that  tbe  consent  of  the  owmr  might  be 
Implied  from  ber  knowledge  of  the  work 
and  the  absence  of  any  objection  on  her  part 
In  BurkiU  v.  Harper,  79  X.  T.  273,  the  Im- 
provement was  made  by  a  t«iant  under  a 
lease,  as  in  this  case,  by  permission  from 
the  landlord.  The  Improvement  was  to  be 
made  at  the  expense  of  the  tenant,  and  was 
to  revert  to' tbe  landlwd  at  the  expiration  of 
the  term.  The  owner  lived  near  the  prem- 
ises, saw  tbe  building  from  time  to  time 
while  tbe  lienor  was  engaged  In  its  erection, 
and  made  no  objection.  It  was  there  held 
that  the  consent  of  the  owner  to  the  Improve* 
ment  upon  his  property  might  be  implied  or 
Inferred,  and  the  Judgment  of  tbe  court  be- 
low In  favor  of  tbe  llenw  was  aflOrmed. 
These  cases  were  reviewed  and  approved  In 
Otis  V.  Dodd,  90  N.  T.  836.  That  case  la  quite 
Instructive  upon  the  question  now  nnder  con- 
sideration. It  there  appears  that  the  tenant 
covenanted  with  the  owner  to  construct  some 
buildings  open  file  demised  premises,  to  be 
used  In  Its  business,  but  to  attach  to  the  free- 
hold and  revert  to  the  landlord  at  tbe  expira- 
tion of  tiie  term.  It  was  said  in  that  case 
that  tbe  legl^ture  clearly  intended  to  en- 
force tbe  equitable  principle  that  one  who 
knowingly  tekes  the  benefit  of  the  proper^ 
or  labor  of  another  in  tbe.  form  of  Improve- 
ments made  upon  bis  lands  ought  to  have  tbe 
lands  subjected  to  a  Hen  for  the  value  there- 
of. Tbe  Judgment  of  the  court  below  uphold- 
ing the  mechanic's  Hen  upon  the  premises  un- 
der sucb  circumstances  was  affirmed.  Tbe 
doctrine  of  these  cases  has  been  repeatedly 
approved  and  followed  In  this  court.  Schmalz 
V.  Mead,  125  X.  T.  188.  26  N.  £.  251;  Miller 
V.  Mead.  127  N.  T.  544.  28  N.  E.  387,  13  L.  R. 
A.  701;  Cowen  v.  Paddock,  137  N.  Y.  18S.  33 


N.  E.  154.  In  the  case  lost  cited  the  preceding 
cases  were  reviewed,  and  the  rule  stated  In 
the  following  language:  "While  It  Is  doubt- 
less true  that  the  consent  required  by  tbe 
lieu  law  need  not  be  expressly  given,  but 
may  be  Implied  from  the  conduct  and  at- 
titude of  tbe  owner  with  respect  to  tbe  im- 
provements which  are  In  process  of  construc- 
tion upon  his  premises,  still  the  facts  from 
which  the  Inference  of  a  consent  Is  to  be 
drawn  most  be  such  as  to  Indicate  at  least  a 
willingness  on  the  part  of  the  owner  to  have 
the  Improvements  made,  or  an  acquiescence 
In  the  means  adopted  for  that  purpose,  with 
knowledge  of  tbe  object  for  which  they  are 
employed."  We  may,  therefore,  ftdrly  de- 
duce from  tbe  decisions  of  tbls  court  upon 
tbe  question  now  under  conslderatloa  the  fol- 
lowing propositions:  (1)  lliat  no  express 
consent  Is  necessary  on  the  part  of  tbe  owner 
In  order  to  bring  the  case  within  the  statute 
providing  for  mechanics'  liens.  (2)  That  a 
consent  may  be  Implied  from  the  conduct  and 
attitude  of  the  owner  with  respect  to  the  im- 
provements which  are  in  process  of  construc- 
tion upon  his  premises.  (8)  Tbe  facts  from 
which  the  Inference  of  consent  Is  to  be  drawn 
must  be  such  as  to  indicate  at  least  a  willins^ 
ness  on  the  part  of  the  owner  to  have  tbe 
Improvements  made,  or  an  acquiescence  in 
the  means  adopted  for  that  purpose,  witb 
knowledge  of  the  object  for  which  they  are 
employed.  (4)  The  omission  of  the  owner  to 
object  to  improvements  made  upon  his  prem- 
ises by  a  tenant,  when  he  has  knowledge 
of  the  circumstances  under  which  they  are 
being  made.  Is  always  an  Important  fact  bear- 
ing upon  this  question.  I  am  unable  to  dls- 
tli^olsh  this  case  In  principle  from  those  re- 
ferred to.  Indeed,  it  may  be  said  that  this 
case  Is  quite  as  strong.  If  not  stronger.  In 
favor  of  tbe  lienor,  than  any  of  tbem.  When 
we  omslder  that  tbe  work  was  in  progress 
during  several  months,  and  tiie  owner  was  a 
constant  visitor  at  the  building  where  it  was 
being  performed,  and  manifested  an  Interest 
In  It,  wlilch,  to  the  plalntUTs  manager,  was 
explainable  only  upon  the  theory  that  be  had 
not  only  given  his  consent  to  the  Improve- 
ment, but  was  anxious  that  it  should  be 
made.  It  Is  reasonable  to  hold  fh&t  he  con- 
sented. The  case  of  Spruck  v.  McRoberte, 
139  N.  T.  193.  34  B.  806^  bas  no  appUca- 
tion  to  tbls  case.  In  that  case  a  trespasser, 
claiming  title  hostile  to  the  true  owner,  as- 
sumed to  make  Improvements  upon  the  prop- 
erty. The  fact  tliat  the  true  owner  knew 
that  the  Improvement  was  to  be  made  under 
such  circumstances  was  held  to  be  no  proof 
of  his  consent.  He  was  not  In  possession  or 
control  of  tbe  property.  He  had  been  ousted 
by  tbe  wrongdoer,  and  the  contractor  waa, 
therefore,  held  to  have  dtme  the  work  at  bis 
own  risk,  or  upon  the  credit  of  tbe  wrong- 
doer, who  had  employed  him.  Nor  has  the 
case  of  Hanklnson  v.  Vantlne.  152  N.  T.  2a 
46  N.  E.  292.  any  application.  In  that  case 
tbe  lease  expressly  provided  that  the  tenant 
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should  not  make  any  alteratloiis  without  the 
couseot  of  the  owner.  Subsequently  the 
owner  gave  the  consent  that  the  tenant  might 
make  certain  alterations  at  his  own  ezpenee, 
but  In  fact  the  alterations  made  were  other 
than  those  eipreseed  In  the  consent,  and, 
moreorer,  It  appeared  that  the  work  was 
done  without  the  knowledge  of  the  owner, 
and  It  did  not  appear  that  It  was  to  be  of  any 
actual  benefit  to  the  property.  We  think, 
therefore,  that  It  cannot  fairly  be  held  that 
the  finding  of  the  learned  trial  Judge  to  the 
effect  that  the  work  In  this  case  was  done 
with  the  consent  of  the  owner  is  unsupport- 
ed by  any  evidence. 

Various  exceptions  appear  In  the  record, 
taken  to  rulings  at  the  trial  admitting  or  ex- 
(dudlng  testimony  offered.  None  of  them 
seem  to  have  been  noticed  In  the  court  below. 
We  have  examined  them  all,  and  find  they 
present  no  questions  of  sufficient  Importance 
to  warrant  the  reversal  below.  The  order 
and  Judgment  of  the  appellate  division  should 
tber^ore  be  reversed,  and  the  Judgment  of 
the  special  term  afilrined,  vltb  costs. 

PARKEm,  a  J.,  and  HAIGHT.  CULLEX, 
and  WERNER,  JJ.,  concur.  QEAT  and 
LAXDOX,  JJ.,  dissent 

Order  and  Judgment  rweneH,  etc. 


U«8  K,  T.  J7I> 

GENET  T.  PRESIDENT.  ETa»  OF  DELA- 
WARE &  H.  CANAL  CO. 
(Court  of  Appeals  of  New  York,    May  16, 

im.) 

lAW  OP  SISTER  STATE-FINDING  OF  PACT- 
COMPLAINT— DISMISSAL  NOT  ON  MERITS— 
RBS  JUDICATA— GOAL  LANDS- LKASB— CON- 
STHDCTION-CULM— ROTALTIES. 

1.  A  finding  as  to  the  law  of  a  sister  state  is 
s  finding  of  fact;  and  where  made  by  a  referee, 
and  unanimously  affirmed  by  the  aK>ellate  di- 
rision,  the  court  of  appeals  is  precluded  from 
reviewing  it  by  Const,  art.  6.  8  9,  limiting  the 
jurisdiction  of  the  court  of  appeals  to  the  review 
of  qnestions  of  law,  and  providing  ttiat  no 
nnanimous  dedsion  on  an  issue  of  fact  of  the 
appellate  division,  that  there  Is  evidence  support- 
ing or  tending  to  sustain,  shall  be  reviewed  by 
audi  court. 

2.  Under  Code  Civ.  Proc.  J  1209,  providing 
that  the  final  Judgment  dismissing  a  complaint 
in  equity  shall  not  prevent  a  new  suit  for  the 
same  cause  of  action  unless  it  expressly  de- 
clares, or  it  appears  by  the  judgment  mil.  thnt 
it  was  rendeiea  on  the  merit&  a  judgment  die- 
missing  plaintiff's  complaint  m  a  former  suit 
for  an  injunction,  otherwise  than  on  the  merits, 
cannot  be  [beaded  in  bar  of  plaintiff's  subae- 
queot  action  for  damages  for  a  differ«it  cansc 
of  action,  although  both  suits  were  between  the 
same  parties,  grew  out  of  the  same  contract, 
and  the  former  involved  a  construction  of  the 
contract's  provisions  adverse  to  plnintiff's  claim. 

3.  Defendant  leased  of  ^aintiff  all  the  coal 
contained  In  or  under  certain  lands,  and  was  to 
pay  for  coal  mined  and  taken  out  at  a  certain 
royalty  per  ton.  on  clean,  merchantable  conl. 
"exclusive  of  culm  or  mine  -waste  which  would 
pass  through  a  one-hnlf  indi  me^."  and  that 
defendant  should  pay  for  lO.COO  tons  yearly, 
whether  that  amount  was  taken  out  or  not  and 
interest  on  sums  npresentlng  yearly  defidendes 


below  20,000  tons  until  that  amount  was  reach- 
ed. Held,  that  the  provision  regarding  culm  was 
to  be  construed  as  permitting  defendant  to  mme 
culm,  or  not,  as  it  chose,  but,  tbat  if  it  did  mine 
and  appropriate  culm,  it  was  liable  for  royalties 
dieieon. 

4.  Where  idaintiff  recovers  a  judgment  for  the 
full  value  of  certain  coal  mined  by  her  lessee 
onder  the  lease,  and  It  is  held,  on  appeal  by 
the  leasee,  that  she  is  only  entitled  to  recover 
royalties  thereon,  plaintiff  will  be  given  the  op- 
tion of  either  remitting  so  macb  of  the  Judg- 
ment as  is  in  excess  of  such  royalties,  or  sub- 
mitting to  a  new  trial. 

Gray,  J.,  dissenting. 

Appeal  from  supreme  court,  appellate  dl< 
vision,  First  departmmt 

Action  by  Augusta  O.  Genet  against  the 
president,  managers,  and  company  of  the 
Delaware  &  Hudson  Oanal  Company,  to  re- 
cover the  value  of  coal  mined  under  a  lease. 
From  a  judgment  of  the  appellate  dlrlslon 
(4S  N.  Y.  Supp.  &89)  afflnning  a  Judgment  In 
fnvor  of  plaintiff  entered  on  the  report  of  the 
referee,  defendant  appeals.  Affirmed  on  con- 
ditions. K  . 

Frank  E.- Smith  and  David  WlUeox,  for 
appellant.   George  C.  Gniet,  for  respondent. 

CULLEN,  J.  This  controversy  arises  out 
of  a  written  agreement  for  the  mining  of 
coal  In  a  tract  of  land  in  Pennsylvania.  The 
Instrument  Is  denominated  a  "lease."  The 
material  parts  of  the  lease  are  stated  in  the 
report  of  a  prior  litigation  between  the  par- 
ties found  In  130  N.  Y.  593,  32  N.  B.  1078,  19 
L.  R,  A.  127.  A  similar  abstract  of  its  provi- 
sions, somewhat  less  full.  Is  given  In  Genet 
V.  President,  ifetc,  Delaware  &  H.  Canal  Co., 
122  N.  Y.  505,  25  N.  E.  922;  and  the  lease  Is 
set  forth  In  full,  with  the  exception  of  the 
description  of  the  lands  demised,  in  ]3  Misc. 
Rep.  409;  35  N.  Y.  Supp.  147.  Under  the  cir- 
cumstances, we  do  not  feel  justlflpd  in  in- 

'  cximbering  the  Reports  with  a  further  repe- 
tition of  the  terms  and  conditions  of  the  In- 
strument, which  may  be  readily  ascertained 
by  reference  to  the  cases  mentioned. 

This  Is  the  third  litigation  between  the 
parties  which  has  come  before  this  court 
and,  though  the  litigations  spring  from  the 
same  instrument,  the  causes  of  action  In 
each  suit  have  been  essentially  different  and 
distinct  from  those  In  the  other  suits.  The 
first  action  (122  N.  Y.  505,  25  N.  B.  922)  was 
to  recover  damages  for  breach  of  the  agree- 
ment in  falling  to  take  from  the  land  as 
much  coal  as  could  be  mined  therefrom,  and 

'  for  an  Injunction  restraining  the  defendant 
from  using  the  plaintiff's  land,  and  the 
works  erected  thereon,  to  mine  coal  from 
contiguons  lands,  and  from  draining  water 
from  such  lands  across  the  plaintiff's  lands. 
The  referee  before  whom  the  action  wa». 
tried  dismissed  the  complaint  as  to  the  first 
cause  of  action,  holding  that  under  the  lease- 
the  defendant  was  not  required  to  mine  any 
more  coal  thnn  the  minimum  quantity  pre- 
scribed by  the  lease.  He  directed  Judgment 
for  the  plaintiff  on  tlie  second  cause  of  a<>- 


Digitized  by 


Google 


'29B 


57  NOBTHEASTERX  BBPOBTQB. 


(M.  Y. 


tlon.  Botli  parties  appealed  to  tliis  court, 
where  on  the  plaintiff's  appeal  the  judgment 
against  her  on  the  first  cause  of  action  was 
affirmed,  and  on  the  defendant's  appeal  the 
Judgment  In  the  plaintiff's  favor  was  revers- 
ed, and  the  complaint  dismissed,  with  costs. 
The  second  action  (136  N.  Y.  593,  32  N.  B. 
1078,  19  L.  R.  A.  127)  was  to  recover  dam- 
ages for  the  negligent  and  Improper  manner 
In  which  it  was  alleged  the  defendant  had 
mined  the  coal,  whereby  the  mine  was  de- 
stroyed, and  further  mining  rendered  Im- 
possible. The  case  came  to  this  court  on 
appeal  from  a  Judgment  sustaining  a  demur- 
rer to  the  complaint  That  Judgment  was 
reversed,  the  court  holding  that  there  was 
an  implied  covenant  on  the  part  of  the  de- 
fendant to  properly  conduct  Its  mining  oper- 
ations, so  that  the  mine  would  not  be  de- 
stroyed, and  the  plaintilE  debarred  from  the 
expectation  or  prospect  of  further  royalties 
from  coal  which  would  naturally  be  taken 
from  the  lands  If  the  mine  was  In  proper 
condition.  The  present  suit  Is  based  on  four 
causes  of  action.  The  first  and  fourth  al- 
lege that  the  defendant  failed  to  make  prop- 
er returns  of  the  amount  of  coal  mined,  and 
seek  to  charge  the  defendant  with  royalties 
due  on  the  coal,  for  which  It  failed  to  make 
return.  The  amount  due  to  the  plaintiff  on 
these  causes  of  action  was  adjusted  on  the 
trial  by  the  stipulation  of  the  parties,  and 
the  appeal  presents  no  controversy  on  this 
subject  The  second  and  third  causes  of 
action  are  to  recover  In  assumpsit  and  not 
In  tort,  the  value  of  the  waste  coal  or  culm 
which  passed  through  a  mesh  of  a  half  Inch 
square.  Coal  of  this  size  was  at  the  time 
of  making  the  contract  considered  of  little 
or  no  value,  but  changes  In  the  require- 
ments of  the  coal  market  and  new  mechan- 
ical Inventions,  have  rendered  this  waste 
coal  valuable.  The  defendant  marketed 
part  of  It  and  used  the  rest  In  the  operation 
of  Its  own  engines.  The  plaintiff  claims  that 
under  the  lease  the  defendant  had  no  right 
to  take  any  coal  except  snch  as  would  not 
pass  through  a  haU-Inch  mesh,  and  that  the 
title  to  the  smaller  or  waste  coal  remained 
In  her.  Hence  she  sought  to  recover,  and 
by  the  Judgment  below  has  recovered,  the 
full  value  of  such  small  coal,  which  exceeds 
the  stipulated  royalty  of  12i^  cents  a  ton 
which  the  defendant  was  required  to  pay 
on  the  other  coal.  The  provision  In  the 
lease  as  to  payments  Is  as  follows:  "And 
the  said  party  of  the  second  part  agrees  to 
pay  for  the  coal  mined  and  taken  out  in  pur- 
suance of  this  agreement  at  the  rate  of  12^ 
cents  for  every  ton  of  2,240  pounds  of  clean, 
merchantable  coal,  exclusive  of  culm  or 
mine  waste,  that  will  pass  through  a  mesh 
of  one-half  inch  square."  The  defendant's 
contention  is  that  under  the  agreement  It 
acquired  title  to  all  the  coal,  and  that  the 
provision  that  It  should  pay  royalty  only  on 
coal  of  the  specified  size  Is  not  to  be  deemed 
as  payment  for  aach  coal  alone,  but  for  all. 


Before  ^tering  upon  the  discussion  of  the 
proper  construction  of  the  agreement  or 
lease.  It  Is  necessary  to  first  dispose  of  cer- 
tain special  pleas  Interposed  by  the  defend- 
ant to  defeat  the  plaintiff's  claim. 

The  defendant  pleaded  in  its  answer  that 
by  the  laws  of  the  state  of  Pennsylvania,  In 
which  the  demised  lands  are  situated,  the 
lease  operated  as  a  present  conveyance  of 
all  the  coal  contained  in  the  premises  as 
land,  and  that  after  Its  ^ecution  no  title 
to  the  coal  remained  In  the  plaintiff.  Of 
this  it  is  sufficient  to  say  that  foreign  law 
is  a  question  of  fact,  not  of  law.  The  ref- 
eree found  "that  there  is  no  law  peculiar  to 
Pennsylvania  governing  the  construction  of 
written  instruments,  but  the  rule  of  the  com- 
mon law  prevailing  In  New  York,  that  the 
Intention  of  the  parties  Is  to  be  gathered 
from  the  terms  of  the  Instrument,  prevails 
in  like  manner  In  the  state  of  Pennsyl- 
vania." This  finding  has  been  unanlmouBly 
aflirmed  by  the  api>ellate  division,  and  un- 
der the  constitutional  provision  (article  6,  f 
9)  we  are  precluded  from  rerlewluff  Its  coe^ 
rectneas. 

The  defendant  further  pleaded  the  Judg- 
ment of  this  court  in  the  first  action  which 
came  before  it  (122  N.  Y.  606,  25  N.  E.  92^, 
and  put  the  Judgment  roll  In  evidence.  It  is 
contended  that  the  final  Judgment  rendered 
by  this  court  proceeded  on  the  ground  that 
title  to  all  the  coal  passed  to  the  defendant 
on  the  execution  of  the  lease,  and  that  what- 
ever effect  the  subsequent  decision  of  this 
court  (136  N.  Y.  593,  32  N.  B.  1078v  19  L.  R. 
A.  127)  may  have  had  on  the  earlier  decision 
as  an  authority.  It  could  not  limit  Its  force 
as  an  estoppel  when  Introduced  in  evidence 
in  other  litigations  between  the  same  par- 
ties. It  Is  not  necessary  for  us  to  consider 
how  far  the  announcement  in  the  argument 
of  a  Judicial  opinion  of  propositions  by  which 
a  particular  conclusion  Is  reached  is  to  be 
considered  as  an  adjudication  on  those  propo- 
sitions which  will  be  concluslTe  in  other  ac- 
tions. The  general  rule  is  that  "a  judgment 
Is  conclusive  upon  the  parties  thereto  only  In 
respect  to  the  grounds  covered  by  It,  and  the 
facts  necessary  to  uphold  it;  and  although  a 
decree.  In  express  terms,  professes  to  affirm 
a  particular  fact,  yet  if  such  fact  were  Im- 
material to  the  Issue,  and  the  controversy 
did  not  turn  upon  It  the  decree  will  not  con- 
clude the  parties  In  reference  to  such  fact" 
People  v,  Johnson,  38  N.  Y.  63.  It  Is  a  suf- 
ficient answer  to  the  appellant's  claim  to  say 
that  neither  the  Judgment  of  this  court  nor 
the  order  and  Judgment  entored  thereon  in 
the  court  below,  dismissed  the  complaint  on 
the  merits.  Before  the  enactment  of  the 
Code  of  Civil  Procedure,  while  the  dismissal 
of  the  complaint  In  an  action  at  law  was 
merely  a  Judgment  of  nonsuit  &  different 
rule  prevailed  in  actions  of  equity.  Wheeler 
T.  Ruckman,  61  N.  Y.  391.  By  section  1209 
of  the  Code,  "a  final  Judgment  dismissing 
the  complaint,  eljtber  before  or  after  a  trial. 
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rendered  in  an  action  hereafter  commenced, 
does  not  prevent  a  new  action  for  tlie  same 
cause  of  action,  unleas  it  expr^sly  declares, 
or  it  appears  by  the  judgment  roll,  that  It  is 
rendered  upon  the  merits."  In  the  codlfler's 
note  It  is  stated  that  the  oliject  of  the  sec- 
tlOD  was  to  malEe  the  rule  which  obtains  in 
actions  at  law  applicable  also  to  actions  in 
equity,  and  such  was  held  to  be  its  eftect  in 
Petrle  v.  Trustees  of  Hamilton  College.  92 
Hun,  81.  36  N.  T.  Supp.  636.  A.8  this  Judg- 
ment would  not  have  been  conclusive  be- 
tween the  parties  iu  a  new  suit  brought  for 
the  same  cause  of  action,  a  fortiori  It  can- 
not be  conclusive  In  litigations  as  to  other 
causes  of  action.  See  Freem.  Judgm.  8  261. 
The  rules  governing  the  construction  of  con- 
tracts are  well  settled.  "The  mutual  Inten- 
tion of  the  parties  to  the  Instrument  Is  the 
great,  and  sometimes  the  difficult,  object  of 
Inqnlry,  when  the  terms  of  it  are  not  free 
from  ambiguity.  To  reach  and  carry  that 
Intention  Into  effect,  the  law,  when  it  be- 
comes necessary,  will  control  even  the  literal 
terms  of  the  contract.  If  they  manifestly 
contravene  the  purpose.  •  •  •  But,  If 
the  intention  be  doubtful,  It  Is  to  be  sought 
after  by  reference  to  the  context,  and  to  the 
nature  of  the  contract  It  must  be  a  reason- 
able construction.  •  •  •  The  whole  In- 
stroment  Is  to  be  viewed  and  compared  In 
all  Its  parts,  so  that  every  part  of  it  may  be 
made  consistent  and  effectual."  2  Kent. 
Oomm.  554.  "The  rules  for  the  construction 
of  statutes  are  substantially  the  same  as  for 
the  construction  of  contracts  and  other  writ- 
ten instruments.  The  Intention  Is  to  be 
deduced  from  a  view  of  the  whole  statute, 
and  that  Intention,  when  ascertained,  will 
always  prevail  over  the  literal  sense  of  the 
terms."  In  re  New  York  &  Brooklyn  Bridge, 
72  N.  Y.  629.  I  think  It  requires  but  slight 
examination  of  the  agreement,  and  but  lit- 
tle consideration  of  the  claims  of  the  parties, 
to  show  that  either  construction  contended 
for  Is  unreasonable,  and  leads  to  results  that 
certainly  were  never  contemplated.  It  will 
be  seen  that  In  the  provision  as  to  royalties, 
already  cited,  the  lessee  is  required  to  pay 
12^  cents  a  ton,  not  for  all  coal,  but  only 
for  all  "merchantable**  coal  that  will  not  pass 
through  a  halMuch  mesb.  Now,  "merchanta- 
ble" Is  not  to  be  construed  In  Its  ordinary 
sense;  for  these  parties  have  adopted  a  ter- 
minology of  their  own,  and  by  the  contract 
exactly  defined  the  meaning  of  "merchanta- 
ble": "It  Is  further  mutually  understood  and 
agreed  that  the  term  'merchantable  coal' 
shall  be  understood  and  defined  as  follows, 
to  wit:  That  all  coal  mined  under  this 
agreement  shall  be,  with  the  same  expense 
of  mining  and  cleaning,  of  as  good  quality  as 
the  average  of  coal  taken  from  other  mines 
aud  sent  to  market  by  the  said  party  of  the 
second  part,  and  that  it  shall  be  subject  to  the 
inspection  of  the  superintendent  of  the  said 
party  of  the  second  part,  or  such  other  per- 
son as  they  may  employ  for  that  purpose, 


whose  decision  as  to  the  quality  of  said  coal 
shall  be  final  and  conclusive."  It  is  not  only 
entirely  possible,  but  very  probable,  that  at 
times  large  quantities  of  coal  have  been 
taken  from  these  lands,  either  not  of  as  good 
quality  as  the  average  of  the  defendant's 
other  coal,  or,  if  of  as  good  quality,  mined 
at  greater  expense  than  oUier  coal.  Yet, 
though  the  coal  may  have  been  of  somewhat 
Inferior  quality,  or  mined  at  somewhat  great- 
er expense,  than  other  coal,  Its  mining  may 
have  been  most  profitable  to  the  appellant. 
Still,  under  the  contract,  it  would  not  be 
merchantable  coal.  No  distinction  can  be 
drawn  between  the  two  provisions,— one,  that 
the  coal  shall  not  pass  through  a  half-incb 
mesh;  and  the  other,  that  it  shall  be  mer- 
chantable. If  the  appellant's  contention  Is 
correct,  then,  on  all  this  coal,  profitable  as 
Its  mining  may  have  been,  the  defendant  Is 
exempt  from  the  payment  of  royalty,  while. 
If  the  plalntiCCs  claim  Is  to  prevail,  she  was 
entitled  to  all  this  coal,  and  the  defendant 
could  take  none  of  It,  though  its  labor  in 
mining  and  prei;>arlng  the  coal  had  con- 
tributed, probably,  nine-tenths  of  Its  value. 
Doubtless,  persons  might  make  a  contract  In 
accordance  with  the  claim  of  the  plaintiff 
or  that  of  the  defendant,  but  no  such  un- 
natural and  unreasonable  intention  should  be 
ascribed  to  tbe  parties  unless  expressed  In 
language  too  plain  to  aiimit  of  misconstruc- 
tion. In  the  Pennsylvania  cases  cited  by 
the  learned  counsel  for  tbe  appellant  (Lance 
V.  Coal  Co.,  163  Pa.  St.  84,  29  Atl.  756; 
Wright  T.  Goal  Co..  182  Pa.  St  514,  38  Atl. 
491),  the  leases  tmder  consideration  contain- 
ed no  such  provision  as  to  merchantable  coal 
as  is  found  here,  which  renders  the  construc- 
tion of  the  provision  for  the  payment  of 
royalties  adopted  In  those  cases  inadmissible 
in  this.  We  are,  therefore,  not  called  upon 
to  say  whether  we  would  follow  those  de- 
cisions, even  In  the  case  of  leases  of  the  same 
tenor  as  those  there  under  review. 

Viewing  the  lease  before  us  as  a  whole,  and 
considering  all  Its  provisions,  we  think  the  In- 
tention of  the  parties  quite  clear  and  plain. 
The  Instrument  commences  with  a  lease  of 
"all  tbe  coal  contained  in,  on,  or  nnder."  etc. 
This  would  seem  to  entitle  the  lessee  to  take 
the  whole  of  the  coal.  If  it  so  chose.  Tbe 
provisions  for  mlnlmnm  royalties  are  as  fol- 
lows: "And  the  said  party  of  the  second  part 
doth  hereby  promise  and  agree  to  mine  from 
said  land  In  the  year  1864  not  less  than  ten 
thousand  tons  of  coal;  In  the  year  1865,  not 
less  than  ten  thousand  tons  of  coal,  and 
twenty  thousand  tons  in  each  and  every  year 
thereafter.  It  being  understood  that  the  said 
party  of  the  second  part  is  to  pay  for  ten 
thousand  tons  In  each  and  every  year,  wheth- 
er the  same  shall  be  actually  taken  out  In 
such  year  or  not  and  that,  In  case  tbe  maxi- 
mum quantity  of  twenty  thousand  tons  is 
not  taken  out  in  1866  or  any  subsequent 
year.  Interest  at  the  rate  of  seven  per  cent, 
per  annum  shall  be  paid  by  the  said  party 
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of  the  second  part  to  the  said  parties  of 
the  first  part,  their  heirs  and  assigns,  upon 
such  sums  as  the  deficiency  shall  amount  to; 
said  Interest  to  be  continued  until  the  full 
qnautlty  agreed  to  be  taken  out  as  aforesaid 
shall  be  reached:  *  •  •  provided,  further, 
that  the  said  party  of  the  second  part  shall 
have  the  privilege  of  taking  out  without 
charge  at  any  time  thereafter  a  quantity  o' 
coal  equal  In  amount  to  the  deficiency  they 
may  have  paid  for  in  any  prevloos  year  o 
yeara."  It  vUl  be  seen  that  In  these  prov'.- 
slons  no  qualification  that  either  the  coal  shall 
be  merchantable  or  of  a  certain  size  Is  to  be 
found.  The  lessee  la  to  mine  not  less  than 
10,000  tons  a  year,  and  Is  to  pay  for  10,000 
tons,  whether  the  same  Is  "taken  out  or  not" 
This  language  clearly  contemplates  that,  If 
coal  Is  taken  out,  it  Is  to  be  paid  for.  As  was 
said  by  Jndge  Finch  In  the  case  last  before 
us  (136  N.  Y.  603,  32  X.  E.  1078.  10  L.  R.  A. 
127),  ''nothing  Indicates  that  the  defendant 
was  to  have  any  coal  that  it  did  not  pay  for." 
There  are  many  provisions  In  the  leaae  by 
which,  In  tiie  contingencies  of  mining  bein;; 
unprofitable,  coal  being  unmerchantable,  or 
faults  In  the  mine  being  met  with,  the  lessee 
would  be  relieved  from  Its  obligation  to  mine 
the  coal.  The  limitations  in  the  provision  for 
the  payment  of  royalty  with  reference  to  the 
coal  being  merchantable,  and  above  a  speci- 
fied size,  should  be  conslderad  as  oC  the  same 
nature  as  those  which  relieve  the  lessee  from 
the  further  prosecution  of  mining  operations. 
They  are  merely  inrlvlleges  or  options  afforded 
the  defendant,  of  which  It  might  avail  Itself, 
or  not.  as  it  saw  fit  Mining  might  become 
unprofitable,  but  this  of  itself  would  not  ter- 
minate the  contract  The  lessee  nevertheless 
could  still  contlnoe  the  prosecution  oi  the 
work.  In  the  expectation  that  the  situation 
would  change,  but,  If  It  did  take  out  coal, 
the  obligation  rested  upon  It  to  pay  the  royal- 
ty for  it  The  same  is  true,  In  our  opinion, 
as  to  the  provisions  relating  to  the  size  and 
mendtantable  character  of  the  cooL  The  les- 
see was  not  obliged  to  take  coal  of  Inferior 
size  or  quality,  but  It  had  the  right  to  take 
such  coal  if  It  chose,  In  which  case  It  was 
bound  to  pay  royalty  aa  it  the  same  as  upon 
other  coal.  These  views  render  it  unneces- 
saiy  to  discuss  any  conflict  of  opinion  whlcb 
may  exist  between  the  two  divisions  of  this 
court  In  the  cases  already  referred  to. 

Under  oar  construction  of  the  contract  the 
Judgment  which  the  respondent  has  recovered 
cannot  be  upheld,  but  It  Is  not  necessary  that 
there  should  be  a  new  trial,  unless  the  plain- 
tiff elects  to  take  that  course.  The  amount 
lOf  smaU  coal  or  culm  taken  by  the  appellant 
was  flxed  by  the  stipulation  of  the  parties, 
«n  which  stipulation  was  based  the  finding 
of  the  referee.  The  referee  awarded  the  plain- 
tiff the  value  of  the  small  coal.  This  value, 
fls  to  part  of  the  coal,  exceeds  the  stipulated 
royalty.  Aa  to  the  remainder  of  the  coal, 
the  value  la  not  equal  to  the  royalty.  In  our 
Judgment,  the  plaintiff  should  have  been 


awarded  royalties  on  all  the  coal,  regardless 
of  its  value.  This  can  be  done  now,  for  it 
Is  a  matter  of  ready  computation;  and  it  is 
not  necessary  to  change  the  form  of  the  ac- 
tion, since,  as  already  stated,  It  Is  brought 
on  contract,  and  not  In  tort.  As  we  calculate 
It,  reckoning  the  Interest  from  the  same  dates 
as  those  taken  by  the  referee,  the  referee 
should  have  awarded  the  plaintiff  $21r,171.5S^ 
The  Judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  granted,  costs  to  abide 
the  event,  unless  within  20  days  the  plaintiff 
Bllpulates  to  reduce  her  recovery  of  damages 
to  $24,171.55.  In  case  of  such,  stipulation 
being  made,  then  the  Judgment  as  reduced 
should  be  affirmed,  without  costs  of  appeal 
in  this  conrt  to  either  party. 

GRAY,  3.  I  dissent  Z  think  that  the 
Judgment  should  be  affirmed,  upon  the  ground 
that  the  coal  which  passed  through  the  me^ 
i-emamed  the  property  of  the  plaintiff,  as  much 
OS  was  the  land.  It  was  excluded  by  the 
terms  of  the  agreement  between  the  parties, 
and  never  became  the  defendant's  property. 
That  was  the  effect  of  our  former  dedsion. 
130  N.  Y.  583,  32  N.  E.  1078,  10  L.  R.  A.  127. 
It  followed,  therefcve,  that  the  defendant 
should  pay  for  it  not  at  a  price  measured  by 
the  royalties  mentioned  in  the  agreement  but 
according  to  its  value;  and  as  to  that  the  ref- 
eree's allowance  was  less  thui  what  the  evi- 
dence proved  it  to  be. 

PARKER,  0.  J.,  and  O'BRIEN.  HAIGHT. 
LANDOX,  and  WERNER,  JJ.,  concur  with 
CULLEN.  J.   GRAY,  J.,  dissents. 

Judgment  modified,  etc 


(Itt  S.  T.  168) 

8&Iini  V.  SMIT^. 

(Court  of  Anwals  of  New  York.   May  ISE, 

1900.) 

EVIDENCE— COMPETENCY  OP  BOOKS  OF  AC- 
COUNT—FOUNDATION FOR  ADMISSION. 
Evidence  in  an  nction  for  merchandise  sold 
aod  delivered  that  plaintiff's  books  of  acconnt 
contain  a  correct  statement  of  tlie  merchandise 
sold  and  delivered  to  defendant  within  the  dates 
in  gnestlon;  that  they  were  kept  by  his  wife 
from  memoranda  famished  by  him;  tliat  plain- 
tiff personally  delivered  nearly  all  the  merchan- 
dise covered  by  the  account  against  defeudeat; 
that  one  of  his  customers  was  in  the  .habit  of 
settlinur  with  him  by  bis  books,  in  reliance  on 
Ida  honesty,  and  that  another  customeB  settled 
with  him  according  to  plaintiff's  books  and  his 
own,  and  always  found  them  to  be  correct— is  h 
»nfficient  fmmdntion  ttx  the  admission  of  the 
books  in  evidence. 

Appeal  from  supreme  court  appellate  di- 
vision. Second  department. 

Action  by  William  F.  Smith  against  Alonzo 
E.  Smith  to  recover  for  goods  sold  and  de- 
livered. From  a  Judgdient  of  the  appellate 
division  (43  N.  Y.  Supp.  257}  affirming  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 
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Tliomaa  Young,  for  appellant '  Tlmotby  BL 
Orlfflng,  for  respondent 

GBAT.  7.  The  plaintiff  sought  to  recover 
a  halance  due  for  coal  sold  and  deliTered 
bx  blm  to  the  defendant  Be  recoTered  jndg- 
mcnt  upon  a  trial  before  a  r^ree.  and  that 
Judgment  has  been  mianlmoiiBlr  affirmed  by 
tbe  appelate  dlvlalon.  Upon  tals  appeal  to 
this  conrt  the  defendant  assigns  as  error  a 
roUog  of  the  referee  nnder  vhlch  the  plain- 
tUTs  books  of  account  were  admitted  In  evl- 
-dence.  Upon  the  trial  the  plaintiff  testified 
io  having  had  business  transactions  with  tbe 
defendant  in  the  sale  of  coal  to  htm,  for 
some  time  past;  that  bts  books  of  account 
contained  a  correct  statement  of  the  coal  sold 
and  delivered  within  the  dates  in  question, 
and  that  he  personally  delivered  nearly  all 
the  coal  covered  by  the  account  He  testi- 
fied that  his  wife  kept  htg  books,  and  made 
the  entrfes  therein  from  memoranda  furnished 
by  htm  as  made  after  the  delivery  of  the 
-coal.  She  also  testified  to  making  tbe  entries 
In  that  manner,  and  that  they  were  correctly 
made.  There  was  evidence  on  bis  part  also, 
to  the  effect  that  a  copy  of  tbe  account  In 
the  books  had  been  acknowledged  by  the  de- 
fendant, with  an  offer  to  settle  upon  some 
rectification  being  made.  A  witness  for  the 
plalnUff  testified  that  be  had  setUed  with' 
him  by  hia  books  for  eight  or  ten  years,  and 
"liad  always  found  the  books  correct.  Being 
.cross-examined  as  to  that  be  said:  "  I  knew 
the  accounts  were  correct  simply  because  I 
bad  confidence  in  him,  and  paid  what  be 
asked.  That  is  all  the  reason  I  had  for  say- 
ing they  were  correct,— because  I  bad  conll- 
-dence  In  him.  *  *  *  I  relied  on  hia  hon- 
esty, and  not  on  my  recollection  as  to  the 
amount  of  coal  I  ordered."  Another  witness 
testified  for  the  plaintiff  that  be  was  a  Iwok- 
keeper  for  a  firm  that  purchased  coal  from 
the  plaintiff  <m  credit,  and  that  he  had  "set- 
tled with  him  according  to  his  books  and 
according  to  oar  own  fonr  or  five  times,"  and 
"always  found  them  to  be  CMrect"  Upon 
Ibis  evidence  the  books  of  account  were  of- 
fered by  tbe  plaintiff,  and  tbe  objection  to 
tbeir  admission  was  placed  "on  tbe  ground 
that  they  are  Incompetent,  a  proper  founda- 
tion not  having  been  laid  for  tbelr  being 
admitted  as  evidence."  The  objection  was 
overruled,  and  the  defmdant  excepted.  The 
question  is  thus  presented  whether,  in  the 
evidence  which  preceded,  a  foundation  had 
been  laid  for  the  admission  of  tbe  books  ac- 
cording to  tbe  requirements  of  a  rule  of  evi- 
dence, which  should  be  regarded  as  establish- 
ed since  Its  formulation  In  tbe  case  of  Voa- 
burgh  T.  Thayer,  12  Johns.  401.  It  was  held 
in  that  case  that  books  of  account  ought  not 
to  be  admitted  In  evidence  "unless  a  founda- 
tion Is  first  laid  for  their  admission  by  prov- 
ing that  tbe  party  bad  no  clerk,  that  some 
-of  the  articles  charged  have  been  delivered, 
that  the  books  produced  are  the  account 
■Nwka  of  the  party,  and  that  he  keeps  fair 


and  honest  acxMnrntst  and  Ota  Iby  tiioge'who 
have  dealt  and  setded  with  blm."  Tbe  rule, 
as  thus  laid  down,  has  been  since  accepted 
as  correct  HcOoldrIck  v.  Traphagen,  68  N. 
Y,  334;  Tomllnson  v.  Borst  ^  Barb.  42; 
Dooley  V.  Moan,  57  Hun,  636,  11  N.  T,  Snpp. 
2S9.  Under  these  restrictioos  account  hooka 
become  evidence  for  the  oonalderatliMi  of  the 
tribunal  wltib  which  the  determination  of  the 
Issues  rests.  As  evidence  which  is  manufac- 
tured by  the  party,  they  Aould  be  received 
with  caution;  but  that  is  an  objectkm  which 
goes  to  the  weight  of  the  eridenee,  and  not 
to  Its  admissibility,  which  is  to  be  deter- 
mined ablely  with  refer«ice  to  the  fonndatlon 
which  has  been  laid  for  It.  Thdr  admlBsion 
in  evidence  is,  ctf  course,  not  authoritative 
as  to  th^r  contents;  for  the  conclusion  as  to 
their  credit  will  depCTd  upon  tiielr  appear- 
ance, the  manner  of  their  keeping,  anS  the 
character  of  blm  who  offers  tbem.  Although 
tbe  rule  under  discussion  was  established  at 
a  time  when  parties  to  an  action  were  not 
allowed  to  be  witnesses,  tbe  subsequent  leg- 
islation, which  removed  that  dlBquallficatlon, 
and  authorized  parties  to  testify  In  their  own 
bebaif,  has  not  deprived  th^m  tbe  right 
to  Introduce  their  books  of  account  In  evi- 
dence. Tomllnson  v.  Borst  supra;  Stroud  v. 
Tllton.  *42  N.  Y.  139.  The  rule  may  still  be 
an  Important  one  tn  the  administration  of 
Justice  In  cases  where  the  party  kept  no  clerk 
able  to  testify  to  the  truth  of  the  entries 
In  his  books,  aud  where,  unless  they  are  ad- 
mitted, great  Inconvenience  and  a  denial  of 
Justice  may  follow.  Tbe  conditions  preced- 
ent to  the  admisBlbllity  of  tbe  plalntUTv 
books  of  account  were  aufflclentty  compiled 
with  within  the  reqtUrements  of  the  rule  In 
Voeburgh's  Case.  The  plaintiff  had  sworn 
that  he  bad  personally  dellrered  nearly  all 
tbe  coal  charged,  and  that  the  books  which 
were  produced  contained  his  accounts.  That 
he  had  no  clerk  was  manifest  from  his  testi- 
mony. In  fact  the  appellant  does  not  claim 
tiiat  the  plaintiff  did  have  a  clerk,  and.  of 
course,  the  plaintiffs  wife  cannot  be  claimed 
to  be  a  clerk,  within  the  meaning  ot  the 
rule.  Tbe  clerk  so  Intended  means  one  who 
bad  something  to  do  with,  and  bad  knowl- 
edge generally  of,  the  business  of  his  em- 
ployer, and  who  would  l>e  enabled  to  testify 
upon  tbe  subject  of  the  goods  sold.  McGold- 
rlck  v.  Trapbagen.  supra.  Tbe  plalnUff  had 
affirmatively  shown,  not  only  that  his  wife 
kept  his  books  for  him,  but  that  It  was  he 
who  either  delivered  the  coal  or  superintended 
its  delivery.  Tbe  evidence  was  sufflci^t  to 
negative  tbe  idea  that  be  kept  a  clerk  who 
could  testify,  by  reason  of  bis  employment, 
to  the  correctness  of  the  account  of  goods 
sold  and  delivered.  Tbe  remaining  reQuIre- 
ment  that  proof  abould  be  made  that  the 
plaintiff  kept  fair  and  honest  books  by  those 
who  had  dealt  with  him,  and  who  bad  set- 
tled with  blm  on  the  books,  was  sufficiently 
met  in  the  evidence  of  tbe  two  wItnesaeK. 
which  has  been  mentioned.    The  evidence 
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went  to  estal)liBh  not  only  the  character  of 
the  plaintI£F  for  honesty,  but  that  In  a  course 
of  business  extending  over  several  years  the 
witnesses  had  always  found  his  books  to  be 
correct  In  the  one  case  the  witness  paid  his 
bills  relying  upon  the  plaintiff's  honesty,  and 
not  upon  his  recollection  as  to  the  amount  of 
coal  ordo^;  In  the  other  case  the  witness 
had  settled  the  plaintiff's  bill  against  his  em- 
ployers according  to  his  books  and  according 
to  their  own  books,  and  had  always  foimd 
the  plaintiff's  books  to  be  correct  Such  evl- 
dence  should  be  and  Is  quite  sufficient  to 
discharge  the  burden  resting  upon  the  plain- 
tiff with  respect  to  that  Item  of  proof  requir- 
ed by  the  rule.  The  Judgment  should  be 
afflnned,  vlth  costs. 

PABKEB,  0.  J.,  and  O'BRIBN,  HAIGHT. 
LANDON.  and  WBBNBB,  JJ.,  concur.  OUL- 
LBN.  J.,  not  sitting. 

Judgment  affirmed. 


(i«s  N.  T.  U4) 

NEWTOWN  GBBBK  TOWING  CO.  T. 

.STNA  INS.  CO. 
(Court  of  Appeals  of  New  York.   May  16, 
1900.) 

MARINB  INSURANCE— AGCIDBNT— FORCING 
BOAT  THROUGH  ICB  FLOBI. 

Where  a  boat  lashed  to  the  starboard  side 
of  a  tugboat,  and  projecting  45  or  50  feet  in 
firont  of  it  is  injured  through  being  forced,  by 
the  master  of  the  tug,  through  a  heavy  ice  fioe, 
in  the  nighttime,  when  he  cannot  aee  whether 
the  ice  is  so  heavy  or  dangerous  that  he  should 
stop,  the  Injury  li  not  within  a  contract  fOr  in- 
Rurance  against  "accident  caused  coUIston." 

Appeal  from  supreme  court,  appelate  dl- 
Tlulon.  Second  department 

Action  by  the  Newtown  Oceek  Towing 
Company  against  the  iEtna  Insurance  Com- 
pany upon  a  policy  of  Insurance.  From  an 
order  of  the  appellate  division  (48  N.  Y. 
Supp.  927)  reversing  the  judgment  of  the 
trial  term  dismissing  the  complaint  defend- 
ant appeals.  Beversed. 

J.  B.  Carpenter,  for  appellant  Mark  Ash, 
for  respondent 

PAHKER,  O.  J.  Counsel  have  accumulat- 
ed between  them,  apparently,  not  only  all 
the  decisions,  but  all  the  text-book  learning 
as  well,  In  this  country  and  Bngland  on  the 
subject  of  collision  as  understood  in  marine 
parlance,  without  discovering  that  such  a 
case  as  this  has  ever  l>een  brought  to  the 
attention  of  a  court  Obviously,  the  reason 
Is  either  that  no  other  vessel  was  ever  in- 
lured  under  similar  circumstances,  or  it  has 
aot  been  supposed  hitherto  that  the  Insur- 
ance of  vessels  against  "any  accident  caus- 
ed by  collision"  Included  injuries  sustained 
by  a  vessel  as  the  outcome  of  Its  crashing 
Into  another  object  by  the  design  of  the 
master.  Unquestionably,  the  injured  may 
recover  where  the  collision  is  due  to  the  de- 
sign of  the  master  of  another  vessel  or  float- 


ing object;  but  when  the  master  of  the  ves- 
sel insured  designedly  takes  the  chance  of 
running  Into  a  perfectly '  apparent  obstruc- 
tion, although  with  the  hope  and  expectation 
that  the  vessel  will  successfully  meet  the 
encounter,  the  contact  is  not  a  collision  with- 
in the  meaning  of  the  term  as  employed  In 
this  contract.  Collision,  In  Its  strict  nautical 
and  legal  acceptation,  originally  meant  the 
impinging  upon  one  another  of  vessels  while 
being  navigated,  but  in  course  of  time  and 
by  common  usage  the  application  of  the 
term  has  been  so  far  extended,  in  this  coun- 
try at  least  as  to  Include  the  impact  of  a 
vessel  with  other  floating  objects.  Lord 
Coleridge  held  in  lUchardson  v.  Burrows  (Q. 
B,,  16th  Dec.,  1880),  not  reported,  but  re- 
ferred to  and  quoted  In  Lownd^  on  Marine 
Insurance  (2d  Ed.;  p.  198,  note  a),  that  the 
striking  of  a  ship  on  a  field  of  ice  was  not  a 
collision  within  the  meaning  of  the  term  in 
a  [wllcy  of  insurance;  but  it  may  well  be 
that  his  deflnition  of  the  word  was  too  nar- 
row, measured  by  the  tendency  of  our  courts 
to  broaden  Its  application.  However,  wheth- 
er the  term  be  treated  by  the  courts  as  so 
fixed  in  character  as  to  be  restricted  in  its 
meaning  to  the  coming  together  of  two  ves- 
sels, as  Is  the  rule  In  France,  or  so  flexible 
as  to  include  a  variety  of  fioating  objects  other 
than  vessels,  the  Idea  of  accident  so  far  as  the 
insured  is  concerned,  underlies  it  To  illus- 
trate: If  a  ferryboat  crossing  the  Hudson 
river  In  the  nighttime  should  unexpectedly 
strike  a  large  floating  cake  of  ice,  it  may 
well  be  that  the  state  of  the  law  in  this 
country  would  justify  the  holding  that  the 
striking  constituted  a  collIsiiNi  within  the 
meaning  of  the  term  as  used  in  this  p<riicy. 
But  It  would  be  otherwise  if,  after  the  rlvw 
bad  been  closed  for  months  by  ice,  the  ovm- 
er  of  the  boat  should  conclude  that  the  lee 
had  been  so  far  weakened  by  the  rays  of 
the  sun  ttiat  the  boat  could  break  its  way 
through,  and  the  result  of  the  attempt  should 
be  an  injury  to  the  boat.  No  adjudication 
can  I>e  found  holding  that  contact  between 
the  Ice  and  boat  under  such  circumstances 
would  constitute  a  collision  within  the  mean- 
ing of  the  term  as  It  is  employed  in  this 
contract  The  Injury  in  such  case  would  be 
due  not  to  an  unintended  contact  with  a 
floating,  foreign  substance,  but  to  a  delib- 
erate attempt  to  break  through  a  known 
barrier,  the  resisting  power  of  which  had 
been  miscalculated.  Emerlgon,  In  his  work 
on  Insurance  (Meredith),  states  the  rule  as 
follows:  "(1)  When  a  vessel  on  which  I  have 
effected  Insurance  has  been  damaged  by  col- 
lision with  another  vessel,  or  by  an  anchor, 
or  by  a  stake,  or  net  or  such  like,  the  in- 
surers are  bound  to  indemnify  me  for  the 
damage  suffered  If  the  action  has  happened 
through  mere  chance  (cas  fortult).  <2)  So, 
if  the  accident  has  happened  through  the 
fault  of  the  master  of  another  vessel;  in 
which  case  I  must  assign  to  the  insurers  my 
right  of  action  against  the  author  of  the 
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damage."  Face  836.  c  12,  {  14.  This  nile 
we  concave  to  be  correct,  and.  applying  It 
to  the  tectfl  of  this  case,  we  find  tiiat  the 
accident  did  not  happen  by  mere  chancy 
each  aa  would  hare  been  the  case  bad  the 
ressd  come  la  contact  unexpectedly  with  a 
floating  cake  of  Ice^  but  was  the  oatcome  of 
aa  attempt  to  £<aee  tbB  boat  through  an  Ice 
field  oader  snch  circumstances  as  led  the 
federal  court  to  tuM  that  the  owner  of  the 
tag  having  this  boat  In  chai^  was  liable 
for  the  damages  sastalaed  by  the  owner  of 
the  boat  sunk.  Tba  Bamblw  (D.  a)  06  Fed. 
355. 

Thla  record  discloses  that  but  one  witness 
testifled  to  the  circumstances  attending  the 
Injury  and  alnkli^  of  the  boat  In  describe 
Ing  the  Ice  floe  through  which  the  boat  was 
shored  by  the  tug,  he  aald:  "The  river  was 
covered.  I  cannot  aay  how  big  a  floe,  but 
the  Ice  was  acatt«ed  all  over  the  river. 
The  cakes  varied  In  else.  I  don't  know  ex- 
actly the  slie  of  the  cake  that  struck  the 
UcAfabon.  I  came  down  through  them. 
My  tug  went  though  them.  The  tug  was  la 
motion  at  that  time.  •  •  •  The  Ice  iras 
all  aroond  me— all  aides  of  me,  ahead  of  me 
and  behind  me— when  this  one  hurt  her.** 
It  seems  he  did  not  uae  the  tugboat  to  brodc 
throi^h  the  Ice  towing  the  HcMabon  be- 
hind, but  Instead  lashed  the  McMahon  on 
the  starboard  side  ot  the  tugboat  so  that  she 
projected  some  45  w  CO  feet  in  front  of  the 
tug,  aihd  with  the  boat  In  thto  position  the 
effort  was  made  to  force  It  through  the  field 
of-  Ice  cakes.  The  learned  trial  Judge  asked 
the  witness:  "Q.  Do  yon  ever  stop  tor  Ice 
in  the  harbor?  A.  Tea,  sir.  Q.  O^en  you 
do  not  alw^s  tow  when  there  Is  Ice.  Some- 
times you  stop?  A.  Tes.  sir.  Q.  Why  do 
yon  etop^  A,  If  we  find  the  Ice  too  heavy 
or  dangerous  then  we  stop.  Q.  Was  the  Ice 
so  dangerous  on  thla  occasion  that  you 
should  stop?  A.  Well.  I  couldn't  see." 
This  was  the  last  bit  of  teatimony  given, 
and  the  trial  court  promptly,  and  properly, 
as  we  think,  dismissed  the  complaint;  prop- 
erly, because  the  testimony  showed  that  the 
master  of  the  tugboat,  heedless  of  the  risk 
incident  to  an  attempt  to  take  a  tow  through 
the  Ice  when  It  was  "too  heavy  or  danger- 
ous," took  the  chances  of  fwdng  the  Mc> 
Mahon  through  In  the  nighttime,  when  he 
could  not  see.  with  full  knowledge  that  the 
Ice  was  aU  around  the  boat,  ahead  of  It  and 
behind  It.  and  aa  the  Injury  came  while  the 
boat  waa  being  thus  rammed  through  the 
ice.  It  was  not  caused  by  a  collision  wltbln 
the  meaning  of  the  contract  In  suit  The 
order  of  the  appellate  division  should  be  re- 
versed, and  the  Judgment  of  the  trial  term 
affirmed,  with  costs. 

GRAY,  0*BBmN.  HAI6HT,  LANDON, 
and  WBHNER,  JJ.,  concur*  OULLBN,  J., 
not  sitting. 

Order  rerersed,  et& 


(Its  N.  T.  1») 
In  re  TUTHZLL  et  aL 

(Court  of  Appeals  of  New  York.   May  IB, 

1900.) 

CONSTITUTIONAIj  law  —  EMINKNT  DOMAIN  — 
CONDEMNATION  PROCEEDIMOS  —  AQRICUL- 
TURAIi  LANDS— PRIVATE  DRAINS— STATUTES 
— VALIDITT. 

1.  OonBt.  1894,  art.  1,  S  T>  authorizing  the 
passage  of  general  laws  permitting  owners  or 
occupants  of  agricnltoral  lands  to  construct  cer- 
tain ditches  on  tlie  lands  of  others  under  prop- 
er restrictitms,  and  on  payment  of  Just  compen- 
sation, is  in  vfolatiw  ot  the  federal  constitution 
(Const.  TJ.  S.  Amend,  art.  14),  as  depriving  a 
person  of  property  without  dne  process  of  law, 
in  that  it  authorizes  a  dtisw  to  take  pcopnty 
hy  the  exercise  of  the  right  of  onlnent  domain 
primarily  for  his  own  benefit  not  sancUuied  as 
a  public  use,  either  by  long  acquiescence  or  by 
Judicial  or  legislative  precewnt.   Per  Gray,  J. 

2.  Const  art.  1.  i  7,  authorises  the  opening 
of  private  roads  on  payment  of  all  damages  and 
expenses  by  the  person  benefited,  and  anthot^ 
izes  the  passage  of  gmeral  laws  unmitting  the 
owners  or  occupants  Of  agricnltnral  lands  to  con- 
struct and  maintain  necessary  ditdies  on  the 
lands  of  others  under  proper  restrictions,  on  pay* 
ment  of  Just  compensation.  Laws  1895,  c.  384, 
authorizes  the  owners  of  agricultural  lands  to 
institute  proceedings  for  thdt  drainage  by  the 
construction  of  ditches  on  lands  of  outers,  and 
aathorizes  the  appointment  of  ctHmnis^oners, 
who  may  direct  the  construction  of  the  work, 
and  assess  the  damages  oa  all  lands  benefited. 

that  sneh  act  exceeded  the  authority  con- 
ferred by  the  CMiBtitntion.  In  that  it  aathcurized 
the  assessment  of  tbe  expense  of  the  ditdies 
jointly  on  the  petitioners  and  owners  of  lands 
benefited,  which  constituted  a  taxation  of  prop- 
erty for  private  purposes. 

Appeal  from  supreme  court,  appellate  divi- 
sion. Second  department 

Application  by  John  B.  Tuthlll  and  others 
for  the  appointment  of  ci^mmlssioners  to  drain 
certain  wet  and  low  lands  tn  the  towns  of 
Chester  and  Blooming  Orove,  in  Orange  coun- 
ty. The  county  court  made  an  order  direct- 
ing the  cleric  to  docket  a  Judgment  in  favor 
of  commissioners  against  Mary  Rowe  and 
others,  from  which  order,  and  the  Judgments 
entered  thereon,  William  B.  Oonklln  and  oth- 
ers apitealed  to  the  appellate  division.  From 
an  order  reversing  such  Judgment  and  orders, 
and  dl^lsBlng  the  proceedings  (B5  N.  Y. 
Supp.  667).  B.  Tuthlll  and  others  appeal 
Affirmed. 

John  G.  MUbnm.  for  appellanti.  Henry 
Bacon,  for  respondents. 

GRAT,  J.  Thla  was  a  proceeding  Institut- 
ed by  the  petitioners  for  the  purpose  of  caus- 
ing certain  low  and  wet  lands  In  the  county 
of  Orange,  In  this  state,  of  which  they  were 
the  owners,  to  be  drained  through  ditches  to 
be  constructed  over  the  lands  of  others;  and 
the  warrant  for  Its  commencement,  and  for 
the  various  steps  which  have  been  taken. 
Is  claimed  to  be  found  in  chapter  38i  of  the 
Laws  of  1806.  The  act  provided,  in  its  first 
section,  that  "a  person  owning  agricultural 
lands  within  this  state  may  mstltute  proceed- 
ings for  the  drainage  of  such  lands  or  the 
protection  thereof  from  overflow,  by  the  con- 
struction and  maintenance  of  a  drain  or  dyke, 
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on  the  ludB  ot  anotber  person,  or  tbe  use  of 
mecbanlcal  deTlcoi.  by  preseBting  a  verlfled 
petition  to  tiie  cownty  0)urt  of  tbe  county  In 
which  such  lands  are  located,  or.  If  In  more 
than  one  county,  to  a  special  term  of  the  bu- 
preme  court  of  the  district  where  the  lands 
or  a  part  thereof  are  situated,  setting  forth 
a  general  description  of  the  Unds  to  be  drain- 
ed or  protected,  the  names  and  places  of  resi- 
dence of  tbe  owners  of  all  lands  affected  by 
the  proceeding,  so  far  as  the  same  can  with 
reasonable  diligence  be  ascertained,  and  a 
prayer  for  the  appointment  of  three  commis- 
sioners." Other  sections  provide  for  the  serv- 
ice of  a  notice  of  the  time  and  place  of  the 
presentation  of  the  petition,  and  regulate  mat- 
ters of  procedure.  They  provide  for  the  ap- 
pointment of  three  disinterested  and  resident 
commissioners,  who  are  to  hear  the  parties 
and  determine  whether  the  lands  shall  be 
drained;  whether  for  that  purpose  it  Is  neces- 
sary that  a  drain  shall  be  opened  through  the 
lands  of  another;  what  the  amount  of  dam- 
age, if  any,  sustained  by  other  landowners 
by  reason  of  tbe  opening  of  the  drain;  and 
any  other  and  further  steps  with  reference  to 
the  proceeding.  They  pi-ovlde  for  the  organi- 
sation of  the  commiasiooers  as  a  board,  and, 
after  viewing  the  premises,  and  taking  proofs, 
for  a  determination  as  to  the  necessity  for 
the  opening  of  the  drain  as  prayed:  for  the 
filing  of  that  determination,  and  for  publica- 
tion of  a  notice  thereof;  for  further  proceed- 
ings thereafter  In  the  making  of  maps  and 
surveys;  for  the  construction  of  t}\e  wort; 
and,  in  the  case  of  an  inability  to  agree  upon 
the  amount  of  compensation  and  damages,  for 
the  determination  thereof  by  the  commission- 
ers, and  an  assessment  upon  the  lands  to  be 
lH>neflted.  The  commissioners  are  to  take  In- 
to account  any  benefits  accrued,  and  may  de- 
duct the  amount  of  the  benefit  from  the 
amount  at  the  damage.  The  damages  and  ex- 
penses axe  to  be  assessed  In  proportion  to 
the  amount  of  benefit  received.  Notice  Is  to 
be  given  to  the  persons  whose  lands'  are  af- 
fected and  who  have  aj^eared  on  a  bearing 
upon  tbe  asaessmoit,  and  thereafter  a  correct- 
ed assessment  roll  Is  to  be  filed,  and  personal 
notice  thereof  given.  Provision  is  made  for 
an  application  by  the  commissioners  for  judg- 
ments against  any  persons  not  having  paid  the 
assessment,  and  such  Judgments  shall  be 
docketed  and  become  a  lien  upon  lands,  en- 
forceable as  provided  In  such  cases  by  the 
Code  of  Civil  Procedure.  As  briefly  as  pos- 
sible, this  surrey  of  the  act  presents  Its  prin- 
cipal features.  The  petitioners  in  this  pro- 
ceeding followed  the  procedure  of  the  act,  and 
eommlsBloners  Were  appointed  by  the  county 
court,  who  determined  In  favor  of  the  drain- 
age prayed  for  and  as  to  Its  manner,  and  who 
borrowed  moneys,  under  orders  of  the  county 
court  and  caused  the  ditches  to  be  construct- 
ed. They  made  an  assessment  of  the  dam- 
ages and  expenses  upon  the  lands  of  various 
persons,  including  these  respondents,  and  gave 
notice  of  a  bearing  of  any  person  aggrieved 


by  tbe  same,  wbldi  was  bad,  and  a  corrected 
assessment  roll  was  thereafter  nude  and 
filed.  Bubseqnently  an  application  was  made 
by  the  commissioners  to  Oie  county  Judge 
for  an  otAex  directing  the  enti^  of  Jndgmenta 
against  various  landowuets  who  had  not  paid 
their  assessments,  which  was  granted.  These 
lespondents,  who  opposed  the  assessment  and 
the  appUoLtlon  of  the  commissioners  for  the 
judgments,  appealed  from  the  order  of  the 
county  Judge  and  from  tbe  Judgments  entered 
thereupon  to  the  appellate  dirliUon,  where 
the.  order  and  the  Jn^ments  were  Tereraed 
and  the  proceeding  was  dismissed,  upon  the 
ground,  la  snbstance,  that  the  act  of  1SB5 
was  unconstitutional  for  authorising  the  ex- 
ercise of  the  power  of  taxation  In  tarta  of 
a  single  person.  Tbe  commissioners  and  cer- 
tain of  the  petitioners  tbax  awealed  to  this 
court. 

The  qnestloa  whlcb  we  have  before  tu  In- 
Tolves  primarily  the  cousldeiatlon  of  the 
amendment  of  section  7  of  article  1  of  the 
state  constitution  adopted  in  1804,  which  is 
felled  upon  as  validating  the  enactment  by 
the  legislature  of  the  drainage  act  of  188B. 
The  section  of  the  constitution  referred  tt> 
reads  in  Its  entirety  as  follows:  **Wliai  pri- 
vate property  shall  be  taken  fbr  any  public 
use,  the  compensation  to  be  made  therefor, 
when  antih  compensation  Is  not  made  by  the 
state,  shall  be  ascertained  by  m  Jury,  m  by 
not  less  than  three  commissioners  appointed 
by  a  court  of  record,  as  shall  be  prescribed 
by  law.  Private  roads  may  be  opened  In  the 
manner  to  be  prescribed  by  law;  but  In  «very 
case  the  necessi^  ot  the  road  and  the  amount 
of  all  damage  to  be  snstained  by  tbe  opening 
thereof  shall  be  first  determined  by  a  Jury 
of  freeholders,  and  sudi  amount,  together 
with  the  expenses  of  the  proceeding,  shall 
be  paid  by  the  person  to  be  benefited.  Gen- 
eral laUfB  may  be  pasaed  permUting  the  own- 
era  or  oceupanU  of  agricultural  lands  to  eon- 
ttrucf  and  maintain  for  the  drainage  thereof ^ 
necesHary  drains,  ditches  and  dyket  upon  the 
lands  of  others,  under  proper  restrictions  and 
with  just  compensation,  but  no  special  laws 
shall  be  enacted  for  such  purposes.'*  Tho 
portion  of  tbe  section  underscored  eontain» 
the  amentlmeut  In  question,  and  It  is  object- 
ed to  It  that  it  Is  violative  of  the  federal  con- 
stitution, in  that  the  taking  of  private  prop- 
erty for  a  use  not  public,  but  strictly  private, 
is  author i'lted.  by  the  exercise  of  the  right  of 
eminent  domain.  If  the  amendment  is  in 
conflict  with  any  of  the  provisions  of  the  fed- 
eral constitution,  It  must  fail;  for,  within  Its 
sphere  of  operation,  that  instrument  Is  su- 
preme, and  no  more  by  constitutional  provi- 
sions tlian  by  legislation  can  the  states  of  the 
Union  override  its  prohibitions.  It  is  an 
ancient  principle,  which  entered  into  our  so-' 
clal  compact,  that  the  use  for  which  private 
pToperty  may  bfe  taken  must  be  a  public  one. 
whether  the  taking  be  by  tbe  exercise  of  the 
right  of  eminent  domain,  or  by  that  of  taxa- 
tion.  The  sovereign  i^ower  la  incapable  ot 


Digitized  by  Google 


m  BE  TUTHILL. 


805 


conferring  an;  right  to  Int^ere  wltb  prlTate 
pnperty,  except  it  be  needed  tor  public  ob- 
jects. Xo  take  land  for  any  other  than  a 
public  use;  to  take  it  from  one  citizen  and 
to  tranafer  it  to  another,  evm  for  full  com- 
pensatton,— would  be  to  violate  the  contract 
by  \rhich  the  land  was  originally  granted  by 
goTemmoit  Be^man  t.  Ballroad  Co.,  3 
Paige.  44.  73;  Bloodgood  t.  Ballroad  Co.,  18 
Wend.  9.  "Hie  fourteenth  amendment  of  the 
federal  constitution,  In  prohibiting  a  state 
from  depriving  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  protects 
the  cltlsea  against  the  taking  of  his  property 
for  any  other  than  a  public  use,  either  under 
the  guise  of  taxation,  or  by  the  assumption 
of  the  right  of  eminent  domain.  Fallbrook 
Irr.  Dist.  v.  Bradley,  V.  S.  158.  17  Sup. 
Ct  56,  41  L.  Eld.  360.  It  is  a  secudl^  agahiBt 
the  arbitrary  spoliation  of  property,  or  any 
abridgment  of  the  immnnltleB  of  citizens  of 
the  United  States.  The  state  constitution, 
from  the  beghinlng,  by  authorizing  the  ap- 
propriation of  private  property  for  public 
use,  impliedly  declared  that  for  any  other 
use  private  property  should  not  be  taken 
from  one,  and  applied  to  the  private  use  of 
another.  In  re  .Albany  St,  11  Wend.  1^. 
It  was  observed  by  Judge  Denlo  In  People 
V.  Smith,  21  N.  at  page  6d8.  that  it  would 
not  be  due  process  of  law  to  "ai^ropriate  the 
property  of  one  citizen  for  the  use  of  another, 
or  to  confiscate  the  property  of  one  person 
or  a  class  of  persons,  or  a  particular  descrip- 
tion of  property,  upon  some  view  of  public 
policy,  where  It  could  not  be  said  to  be  taken 
for  a  public  use."  Whether  tliat  Is  a  public 
use,  for  which  private  property  Is  authorized 
to  be  taken,  will  depend  upon  the  object 
aimed  at,  and  whether  the  plan  has  such  an 
obvious  or  recognized  cbaract«  of  public 
utility  as  to  Justify  the  exercise  of  the  right 
of  eminent  domain  or  of  the  power  of  tam- 
Uon  In  Its  favor.  I  suppose,  In  that  consid- 
eration, when  some  new  constitutional  pro- 
vision is  In  question,  regard  should  be  bad  to 
prior  conditions  in  the  laws  and  In  the  de- 
cisions of  the  courts  of  the  state  upon  the 
subject,  which  illustrate  some  settled  policy 
ot  the  community.  That  can  be  understood 
by  reference  to  the  cases  which  arose  under 
the  mill  acts  In  the  New  England  states,  the 
Irrigation  acts  in  the  Western  states,  and  the 
drainage  statute  of  New  Jersey.  Head  v. 
Manufacturing  Co.,  113  V.  S.  9,  5  Sup.  Ct 
441.  9  L.  Ed.  28^  889;  Wurts  v.  Hoagland, 
114  U.  S.  G06,  5  Sup.  Ct  1086,  29  L.  Ed.  229; 
Fallbrook  Irr.  IMst.  v.  Bradley,  164  U.  S.  112. 
17  Sup.  Ct.  56.  41  L.  Ed.  869.  The  statutes 
in  those  cases  were  justlfled,  either  In  view 
at  a  policy  In  force  prior  to  the  adoption  of 
the  state  constitutions,  or.  within  a  similar 
priQCiple,  by  long  exercise  of  a  legislative 
power  which  the  state  courts  had  sustalDed. 
In  Wurts  V.  Hoagland,  the  Xew  Jersey  drain- 
age statute  discussed  was  framed  In  the  pub- 
lic Interest  It  authorized  the  board  of  man- 
9iga»  of  the  geological  survey,  "opon  the  ap- 
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plication  ot  at  least  five  owners  of  separato 
lots  of  land,"  etc^  to  examine  the  tract,  and. 
if  they  deemed  it  for  the  Interest  of  tiie  pub- 
lic and  the  landowners  affected  tttereby.  to 
adopt  a  system  of  drainage,  and  to  report  it 
to  the  supreme  court  of  the  state,  etc  It 
was  observed  in  the  c^nion  that  several 
drainage  laws,  and  the  assessment  of  the  ex- 
pense of  the  w<wk  upon  all  the  lands  In  the 
tract  in  question,  "have  long  existed  in  the 
state  of  Kew  Jersey,  and  have  been  sustain- 
ed and  sanctioned  by  the  courts  under  the 
constitution  of  1776,  as  well  as  under  that  of 
1814";  and  the  case  wu  held  to  come  "with- 
in the  principle  upon  which  this  court  npbeld 
the  validity  of  general  mill  acts  In  Head  v. 
Manufacturing  Oo.,  118  U.  8.  6  Sup.  Ot 
441.  0  U  Ed.  28,  889."  In  FaUbrook  Irr. 
Dlst  V.  Bradley,  the  California  Irrl^tlon  act 
was  upheld.  In  view  of  the  various  enact- 
ments, constitutional  uid  legislative,  together 
wltb  the  decisions  of  the  state  court  that  such 
a  use  of  water  was  a  poblic  one.  It  was 
observed  that  they  were  not  binding  upon 
the  court;  but  in  their  light,  and  under  the 
facts  and  circumstances  surrounding  the  sub- 
ject-matter, in  regard  to  wbldi  the  use  was 
questioned,  there  could  be  llttie  difficulty  Id 
arriving  at  the  same  conclusion  as  the  Cali- 
fornia court  The  prwlslon  for  the  opening 
of  private  roads  In  the  consututional  section 
under  consideration  represented  a  public  poli- 
cy dating  from  1772,  when  the  first  statute 
upon  the  subject  was  enacted.  Tills  statute 
continued  in  fall  and  active  operation  as  a 
law  of  the  state  upon  the  adoption  of  our 
constitution  In  1777,  which  continued  such 
parts  of  the  common  law  In  force  as  had 
formed  the  law  of  the  colony.  It  was  em- 
bodied In  the  Revised  Statutes  iX  Rev.  St 
513,  II  54,  77,  79).  and  then.  In  1846,  was 
added  to  the  constitution.  It  was  an  evident 
public  policy  of  the  state,  long  acquiesced  In, 
that  facilities  should  be  furnished  for  private 
ways,  so  that  the  property  of  citizens  might 
he  made  accessible.  Satterly  v.  WInne,  101 
N.  Y.  218.  225,  4  N.  B.  186.  Judge  Cooley. 
In  bis  work  on  Constitutional  Limitations 
(page  *532),  observed  that  the  common  law 
has  never  sanctioned  on  appropriation  of 
property  upon  such  considerations  as  the  Im- 
provement and  cultivation  of  the  wild  lands 
of  the  state,  the  drainage  of  low  lands,  etc.. 
and  that  some  further  element  must  be  In- 
volved before  the  appropriation  can  be  re- 
garded as  sanctioned  by  our  constitutions. 
He  further  remarked  that  "the  reason  of  the 
ease  and  the  setUed  practice  of  free  govern- 
ments must  be  our  guides  in  determining 
what  is  or  Is  not  to  be  regarded  as  a  public 
use." 

In  this  state,  prior  to  the  adoption  of  this 
coLstitntlonal  ameodment,  a  general  drainage 
law  appeared  in  the  Revised  Statutes  (2  Rev. 
St  p.  548);  but  it  was  very  early  declared  by. 
this  court  to  be  unconstitutional,  as  autbori^ 
ing  the  taking  of  the  property  of  the  owner 
of  the  land,  and  transferring  it  to  the  appU- 
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cant  for  the  ditch,  against  the  consent  of  the 
owner.  Gilbert  t.  Foote,  not  reported,  but 
cited  In  White  v.  White,  5  Barb.,  at  page  483, 
In  1849,  and  referred  to  In  Re  Ryers,  72  N. 
Y.  1.  It  was  said  of  Gilbert  t.  Foote  bj 
Judge  Folger,  In  Ryers'  Case,  that  "it  Is  un- 
derstood that  the  judgment  of  this  court  went 
mainly  upon  the  ground  that  the  act  aone^t 
to  permit  the  taking  of  private  property  for  a 
private  use,  which  was  not  a  use  for  a  private 
way."  In  1868  a  general  act  for  the  drainage 
of  swamps  and  the  like  was  passed  (chapter 
888>  lAWB  18e&).  the  conatltuUonallty  of  which 
was  challenged  In  Ryers'  Case.  It  contained 
a  provision  that  tiie  commissioners  appoints 
by  the  court  upon  the  aH>licatIon  of  the  peti- 
tioners should  detmnlne,  not  only  the  questitn 
of  the  necessity  of  the  ditch  for  drainage  pur- 
poses, but  "whether  It  Is  necessary  for  the 
public  taealtii,*'  and  other  provisions  restricted 
the  purpose  of  the  proceeding  to  that  of  ttie 
benefit  of  the  public  health.  Such  provisions 
were  doubtless  Inserted  in  amendment  of  the 
prior  general  drainage  statute,  and  to  obviate 
the  objection  to  its  constitutionally.  In  re 
Draining  Swamp  Lands,  S  Hun,  llQu  The 
opinion  of  this  court  tn  Ryers'  Case  proceeded 
upon  the  proposition  of  the  right  to  take  pri- 
vate property  for  pnUlc  use,  making  due  com- 
pensation therefor,  and  that  the  maintenance 
and  promotion  of  the  public  health  were  mat- 
ters of  public  concern.  It  was  held  to  be  a 
constitutional  power  of  legislation  to  provide 
for  removing  or  abating  that  which  has  be> 
come  a  pubUc  nuisance.  Injuring  the  public 
health.  "We  are  not  called  upon  in  this 
case,"  Judge  Folger  observed,  "to  uphold  an 
act  which  has  for  Its  purpose  the  benefit  of 
individuals.  As  before  said,  it  avows,  and 
avows  only,  a  public  purpose.  •  •  •  We 
wish  to  be  distinctly  understood  that  we  sna- 
taln  thta  act  as  constitutional  solely  for  that 
it  plainly  has  fOr  its  purpose  the  preservation 
and  promotion  of  tlie  public  health."  A  read- 
ing of  the  act  of  1868  makes  it  perfect^  ap- 
parent that;  within  its  scope,  the  object  of 
drainage  proceedings  was  confined  to  cases 
where  they  wra«  demanded  In  the  interest  of 
the  public  health.  It  must  be  conceded,  there- 
fore, that  up  to  1884  such  a  drainage  proceed- 
ing as  would  be  authorized  unAet  this  amend- 
ment to  onr  consUtntlon,  being  for  a  private 
purpose,  was  neither  sanctioned  by  tiie  laws, 
nor  upheld  by  the  courts.  The  policy  of  the 
state,  thus  evidenced,  was  manifestly  founded 
on  the  sanctity  of  private  property  rights  un- 
do- the  social  compact,  and  was  adverse  to 
any  legislation  which  would  violate  It  It 
was  wdl  within  the  legislative  power  to  make 
the  state  thb  sole  actor,  and  In  the  interest  of 
a  public  necessity  or  convenience  to  authorise 
such  Interference  by  the  public  anthorltleB 
with  private  rights  as  would  abate  ecmdltions 
prejudicial  to  the  health  or  confort  of  the 
community,  or  to  authorise  private  i>erBon8  to 
take  the  initiative  In  the  same  direction  of 
public  utility.  In  the  drainage  statute  In 
question  In  the  Nearlng  Case,  27  N.  Y.  806,  for 


instance,  the  legislature  appi^nted  the  commis- 
sioners to  drain  the  wet  and  swamp  lands  of 
the  town  ot  Cicero,  and  directed  their  pro- 
cedure. The  state  was  the  actor  In  the  mat- 
ter, and  thus  the  iwesumptlon  of  a  public  pur- 
pose or  necessity  was  conclusively  furnished. 
The  lef^latlve  action  was  slpiilar  In  the  acte 
referred  to  in  Hartwell  v.  Armstrong,  19 
Barb.  166,  and  in  People  t.  JeflenKm  Go.  Ct.. 
S5  N.  Y.  604.  But,  lacking  pubUe  ends.  I  find 
nothing  in  the  past  political  history  of  the 
state  which  would  Justify  laws  by  which  a 
citizen  may  be  authorised  to  take  the  property 
of  bis  neighbor,  by  the  exercise  of  the  right 
of  eminent  dtanaln.  tm  a  purpose  which  is 
Iffimarily  for  his  prlv^  boiefit,  although  In- 
cidentally of  such  possible  boieflt  generally 
as  any  improvement  of  agricultural  lands 
would  result  in.  Such  legislation  is  not  sound 
in  principle,  and  we  are  not  embarrassed  by 
any  long  acquloKienoe.  or  by  eitber  judicial  or 
legislative  precedents,  in  so  asserting,  or  in 
holdliig  that  no  impsative  reasons  of  public 
policy  warrant  tiie  delegation  Qf  the  power 
to  exercise  the  right  ot  eminent  domain  in 
Such  cases. 

When  the  constitution  ot  this  state  was 
amended  In  this  way  by  the  people  In  ISM. 
It  was  Intended,  undoubtedly,  by  embodying 
in  the  oiganle  law  an  authorisation  lot  the 
passage  of  goieral  laws  permitting  owners  of 
agricultural  lands  to-oonstrnet  and  maintain 
ditches  for  ttie  drainage  of  their  pnqperties.  to 
conclusively  sanction- sucli  legislation  there- 
after. The  probaUe  intrait  of  any  law  may 
often  be  stated  from  a  considoation  of  the  po- 
litical conditions  which  existed,  the  presence 
of  which  mignt  be  deemed,  not  unnaturally, 
to  f^rate  upon  the  lawmakers.  An  amend- 
ment of  the  oi^tanlc  law  ot  the  state  repre; 
sente  the  expression  ot  the  dominant  papular 
sttitiment  upon  the  sidiject.  and  in  this  in- 
stance it  undoubtedly  xepresenta  a  purpose  to 
make  that  lawful  which  before  was  not  The 
reasoning  would  be  that  if  It  waa  unoonsUtu- 
tional,  and  th^efore  unlawtul.  before,  to  au- 
thorise the  taking  of  i^vate  proper^  for  the 
private  purpose  <tf  the  drainage  ot  agricultural 
lands,  by  glvii^  It  oonstituti(0ial  warrant  It 
would  become  lawful  to  do  so,  if,  Indeed,  the 
plan  might  not  be  perforce  Invrated  with  a 
public  interest  But  this  result  would  and 
should  not  be  attained  If  the  constitutional 
amendm«it  was  In  conflict  with  those  provl- 
^ons  of  the  supreme  law  of  the  land,  embod- 
ied in  the  federal  oouBtitutiMi,  which  guaran- 
ty the  dtisen  against  the  taking  of  his  life, 
liberty,  or  property  without  due  process  of 
law.  The  amendment  ot  our  constitution 
does  not.  in  terms,  declare  Its  object  to  be  a 
public  oan.  Indeed,  I  think  tiut  Its  language, 
by  a  fair  readli^^  ratha  negatives  such  on  In- 
ference, and  Imports  that  the  ol^ect  Is  the 
private  benefit  of  the  landowner;  for  the  pur- 
pose Is  stated  to  be  the  drainage,  only,  of  his 
lands,  and  he  Is  to  make  Just  compensation 
for  the  land  appropriated  to  that  purpose.  I 
conceive  the  proper  rule  of  construction  to  be 


Digitized  by  Google 


N.T.) 


IN  BE  TUTHUX. 


807 


that,  If  the  amendment  expressed  a  purpose 
theretofote  recognized  as  public.  It  would  af- 
ford that  anffldent  sanction  for  subsequent 
legislation  on  the  subject  which  might  be 
needed.  But  if  the  object  had  been,  thereto- 
fore deemed  not  of  a  public  nature  or  of 
public  concern,  and  it  touches  some  personal 
Immunity  secured  by  the  law  of  the  land,  its 
presence  in  the  constltuttoa  will  not  have 
the  effect  of  removing  the  fundamental  ob- 
jection to  it  I  do  not  believe  that  the  peo- 
ple of  the  state  can  affect  or  impair  the  ob- 
ligation of  the  social  compact  by  adopting 
as  a  part  of  the  organic  law  a  provision  which 
will  permit  of  the  taking  of  private  property 
for  a  purpose  which  is  essentially  of  private 
benefit,  and  which  has  always  been  held  to 
be  such.  When  the  amendment  says  that 
"general  laws  may  Be  passed  permitting  the 
owners  and  occupants  of  agricultural  lands 
.to  construct  and  maintain  for  the  drainage 
thereof  necessary  drains,"  etc..  It  means  that 
the  legislature  may  authorize  any  snch  person 
to  take  another's  land  for  a  purely  private 
purpose;  and  that  Is  in  conflict  with  the 
inhibition  of  the  bill  of  rights,  and  violates 
the  guaranties  of  the  federal  constitution.  If 
the  citizen  invokes  the  guaranties  of  ttie  fed- 
eral constitution  for  his  protection  against 
the  oiforcement  of  a  law  which  an  am»id- 
meut  of  the  state  constltatlon  purports  to 
authorize.  I  p^^tve  no  valid  reason,  if  he 
is  right  In  his  claim  to  protection,  that  we 
shonld  not  recognize  It  I  am  not  able  to^ 
resist  the  conclusion  that  the  constitutional 
amendment  In  question  is  Invalid  and  inoper- 
attve. 

If,  however,  the  amendment  in  question 
can  be  upheld  as  valid,  upon  the  assumption 
that  It  r^oves  a  constitutional  limitation 
upon  legislation  providing  for  the  drainage 
of  agricultural  lands,  and  that  It  can  rest  for 
its  JnstlflcatloD  upon  a  common  local  neces- 
tttj,  lnd^»endent  of  the  public  health,  and 
concerning  the  promotion  of  the  prosperity 
of  the  community,  then  it  seems  clear  to  me 
that  It  affords  no  warrant  for  the  enactment 
of  this  drainage  law.  The  section  of  the  arti- 
cle of  the  constitution  to  which  the  amend- 
ment was  added  prescribed  the  tribunal 
which  shall  ascertain  the  compensation  to  be 
made  for  the  private  property  "taken  for  any 
public  use,"  and  then  proceeded  to  provide 
for  the  opening  of  private  roads,  and  that  the 
payment  of  the  amount  of  the  damage  to 
be  sustained  by  their  opening  and  the  expense 
of  the  proceeding  "shall  be  paid  by  the  per- 
son to  be  benefited."  In  this  extension  of 
the  law  of  eminent  domain  to  such  a  case 
in  the  constitution  of  1S46  there  was  to  be 
no  assessment  of  damages  and  expenses  upon 
the  nonnssentlng  owners  of  the  lands  taken 
for  the  private  road;  and  the  act  passed  In 
1^  by  the  legislature,  regulating  the  pro- 
cedure, strictly  followed  the  constitutional  re- 
quirement In  that  respect.  Laws  1853,  c. 
174,  {  14.  When  the  amendment  under  con-_ 
side  ration  was  added  In  ISM,  by  the  force 


of  Its  own  language,  as  by  necessary  Impli- 
cation from  its  association  with  the  other 
provisions  of  the  section,  the  plain  intent  was 
that  the  landowner  seeking  to  construct  a 
drain  through  other  lands.  In  Invltum  their 
owners,  should  make  compensation  for  the 
land  appropriated,  and  iilmself  bear  the  ex- 
pense. The  only  general  laws  authorized 
were  those  "permitting  the  owners  and  occu- 
pants at  agricultural  lands  to  ctmstruct 
•  •  •  for  the  drainage  thereof  necessary 
drains,"  etc.,  "upon  the  lands  of  others,  under 
proper  restrictions  and  with  Just  compensa- 
tion." This  language  Is  not  susceptible,  by 
any  fair  reading,  of  a  construction  which  war- 
rants the  assessment  upon  the  landowner  pro- 
ceeded against  of  a  proportionate  share  of  the 
damages  and  expenses.  The  constitution,  as 
an  instrument  framed  by  the  people  for  the 
regulation  of  the  government  should  be  read 
with  the  usual  significance  given  to  words 
and  phrases  by  persons  of  ordinary  Intelli- 
gence; and  nothing  should  be  Implied  which 
would  add  to  the  ladividual  burden,  or  which 
would  be  in  further  derogation  of  individual 
rights.  That  which  the  words  declare  is  the 
meaning  of  the  instrument,  and  neither  courts 
nor  legislators  have  the  right  to  add  to  or 
take  from  that  meaning.  Newell  v.  People, 
7  N.  Y.  9,  97.  If  the  amendment  is  so  read, 
it  only  authwlzes  laws  which  will  enable  an 
agricultural  landowner,  desirous  of  draining 
ills  lands,  to  exercise  the  right  of  eminent  do- 
main, and  thereunder  to  appropriate  another's 
lands  for  the  purpose,  under  such  restrictions 
as  shall  be  deemed  proper  to  be  made,  and 
upon  his  making  due  compensation.  No  right 
Is  conferred  or  implied  to  assess  a  portion  of 
the  cost  and  exi>«ise  upon  the  other  landown- 
ers. Nor  could  It  authorize  such  an  assess- 
ment, without  violating  the  federal  constitu- 
tion; for  that  would  be  to  authorize  the  levy- 
ing of  a  tax  tor  a  private  purpose. 

In  the  enactment  of  the  drainage  law  of, 
1806,  the  legislature  went  far  beyond  the 
terms  of  the  constitutional  warrant;  for  the 
act  provided.  In  addition  to  the  exercise  of 
the  right  of  eminent  domain,  that  a  petitioner 
might  compel'  the  cost  of  the  proceeding  and 
of  the  work  to  be  ai^ortioned  between  all 
landowners  deemed  benefited  by  the  commis- 
sioners. The  scope  and  intendment  of  the 
law  are  that  the  expense  of  constructing  the 
drain  and  the  damage  for  the  appropriation 
of  property  shall  be  borne  by  the  petitioners 
Jointly  with  the  owners  of  the  land  taken.  In 
proportion  to  benefits  accrued.  As  we  have 
pointed  out,  the  amendment  does  not  author- 
ize this,  and  the  legislature  has  only  that 
general  power  with  respect  to  taxation  as 
would  Justify  Its  exercise  for  public  purposes. 
Private  property  may  be  constitutionally  tak- 
en for  public  use  by  taxation,  as  it  may  by 
right  of  eminent  domain,  and  the  compensa- 
tion which  must  be  specially  made  in  the  lat- 
ter case,  whra  property  Is  talcen,  Is  deemed 
to  be  received,  when  property  is  taken  un- 
der the  power  of  taxation.  In  the  protection 
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afforded  by  goTemment  to  tiie  life,  liberty, 
and  property  of  persona,  or  In  tbe  increflse  of 
the  value  of  tbelr  possessions  by  tlie  appli- 
cation of  tiielr  mon^B  to  the  public  porpoae. 
Feoide  T.  M^or,  et&,  of  City  of  Brooklyn, 
4  N.  T.  410.  In  taxation,  or  In  talcing  private 
proper^  for  public  ueea,  tiie  Individual  la 
presnmed  to  rective,  or  In  fact  does  receive, 
some  equivalent  for  bis  contribution.  The 
legislature  is  doubtless  the  final  judge  as  to 
what  the  public  necessity  and  the  general 
good  require  to  be  done,  as  to  the  extrat  of 
taxation  therefor,  and  as  to  its  apportionment, 
and  It  constitutes  no  objection  to  tiie  exer- 
cise of  the  power  of  taxation  that  the  bur- 
den thereof  should  be  laid  upon  the  terri- 
torial district  which  .Is  exclusively  affected 
by  ibe  legislative  scheme.  Darlington  v. 
Mayor,  etc.,  31  N.  Y.  103.  That  taxation  can 
be  authorized  for  a  purpose  not  public  Is  a 
contradiction  In  terms,  and  It  would  be  an 
illegal  assumptUm  of  power.  Property  Is  tak- 
en by  assessment;  which  la  a  form  ot  tax- 
ation, as  much  as  if  It  were  taken  by  rlgbt 
of  eminent  domain,  and  the  warrant  for  it 
must  be  found  in  some  public  purpose.  "The 
right  of  eminent  domain  or  Inherent  sov- 
ereign power  gives  the  legislature  control  of 
private  property  for  public  uses,  and  only  for 
such  uses."  Per  Grover,  J.,  In  Brevoort  v. 
Grace,  58  N.  T.  215.  The  idan  of  the  act 
of  1806  to  permit  the  assessment  of  the  own- 
em  of  the  lands  taken  for  the  construction 
of  a  drain  was.  In  my  opinion,  plainly  void, 
under  the  state  and  the  federal  constltotlons, 
as  Involving  the  power  to  levy  a  tax  for  the 
private  purpose  of  a  landoiwner.  It  the  1^- 
Islatore  can  enforce  the  construction  of  a  drain 
at  the  instance  of  one  person  at  the  Joint  cost 
of  himself  and  of  the  objecting  laodon  ners, 
the  salutary  checks  in^osed  upon  legislative 
power  for  the  protection  of  the  dtlzen  become 
valueless.  I  quite  agree,  also,  with  the  views 
expressed  at  the  appellate  dlrlsion  with  re- 
spect to  the  poWer  of  texatlon  conferred  by 
the  act  To  quote  from  the  language  of  the 
opinion:  "Undor  Ita  provtaicms  the  authority 
to  tax  may  be  exercised  In  favor  of  a  single 
person  for  the  Improvement  of  a  single  acre 
of  agricultural  land,— a  result  which  we  feel 
certain  was  not  within  tiie  contemplation  of 
the  framers  of  the  constitutional  provision." 
As  this  act  confers  the  right  to  take  property 
in  derogation  of  private  rights.  It  is  to  be 
strictly  construed.  People  v.  Jefferson  Co, 
Gt.  50  Barb.  130.  It  has  but  one  object, 
and  tiiat  is  to  enforce  the  construction  of  the 
work  needed  to  drain  or  to  protect  agricul- 
tural lands  at  tbe  Joint  coat  of  the  petitioner 
or  petitioners  and  of  tiie  owners  of  the  lands 
taken  for  the  purpose.  All  of  Ite  provisions 
are  connected  as  parts  ot  a  single  scheme, 
which,  in  any  view,  must  fall  for  the  reasons 
given. 

Nor  was  there  any  waiver  on  the  part  of 
the  respondents  of  thtir  right  to  object. 
They  opposed  the  application  of  the  commis- 
"'-"xers  to  the  county  court  for  the  order  di- 


recting the  entry  of  judgments  against  them 
for  the  amount  of  the  assessment  attempted 
to  be  levied  upon  them.  It  does  not  appear 
that  they  had  consented  to  any  procedure, 
or  that  they  had  estopped  themselves  by  tb^ 
conduct  from  otq^oidng  tbe  attonpt  to  usesa 
tiiem  for  the  cost  and  expense  of  the  work. 

Upon  either  of  the  grounds  that  I  have  dis- 
cussed, the  conclusion  must  be  reached  that 
tbe  order  and  judgment  appealed  from  should 
be  affirmed,  with  costs. 

PARKWR,  a  J.  (concurrliv).  While  I  agree 
with  Judge  QRAY  that  the  statote  under  con- 
sideration Is  violative  of  ttw  state  conBtiti>> 
tion,  and  therefore  concur  with  Urn  In  the 
result.  I  am  at  the  same  time  confldoit  that 
It  was  the  dedgn  ot  the  recent  amendment 
to  section  7  of  artide  1  ^  the  constitution  to 
authorise  legislation  proTldlng  a  workable 
scheme  by  which  to  secure  the  draln^^  of 
tracte  ftf  land,  wbether  large  or  small.  In  oi^ 
der  to  provide  for  thdr  iffoper  utillaatlon, 
thus  establishing  It  to  be  a  part  of  the  funda- 
mental law  of  the  state  that  sneh  drainage 
constitutes  a  public  use,  and  that  sucb  sec- 
tion is  not  In  conflict  with  tbe  federal  con- 
stitution. 

GRAY,  J.,  reads  for  affirmance  of  order  and 
Judgment,  with  costs.  PARKER,  C.  J.,  and 
HAIGHT,  J.,  concur  in  memorandum;  O'BRI- 
EN. LANDON,  and  WBRNER,  JJ.,  concur 
on  second  ground  stated  In  opinion. 

Order  and  judgment  affirmed. 


(161  N.  T.  IM) 

FIRST  NAT.  BANK  OF  ASfSTSRDAM  t. 
MILLER  et  sL 

(Court  of  Appeals  of  New  York.   May  16, 

1900.) 

PRAtroULBNT  CONVBYANCB^-CONSIDERATION 
— INTBNT  TO  HINDER  OR  DBLAY  CRED- 
ITORS—HVIDBMCB—APPBAU 

1.  Evidence  tiiat,  about  a  month  before  tbe 
maturity  of  a  note  owlnff  to  i^aiatiff,  the  mak- 
er, who  was  insolvent,  conveyed  all  of  bis  prop- 
erty to  bis  daughter,  coDsistins  of  real  estate 
exceeding  $45,000  in  value,  and  personal  prop- 
erty rained  at  |700,  as  to  which  there  was  no 
change  of  possession,  in  consideratioD  of  an  al- 
leged past  indebtedness  due  the  dauj^ter  of 
about  $38,000,  of  which  amount  over  fl,000 
was  not  a  valid  obiig:ation  of  the  father,  is  eaf- 
fident  to  BOpport  a  findins  that  tbe  transfers 
were  made  with  intent  to  ninder,  delay,  or  de- 
fraud creditors. 

2.  A  part  of  the  consideration  for  tbe  convey- 
ance to  a  daughter  was  a  sum  of  money  held  by 
the  father  in  trust  for  tbe  grantee  and  ber  sla- 
ter, which  bad  been  used  in  the  improvanent 
of  tbe  real  estate  convejred,  but  the  record  did 
not  disclose  what  disposition  of  this  interest  of 
tbe  daughter  liad  been  made  by  the  trial  coart, 
in  an  action  to  set  aside  the  conveyance  as 
fraudulent  as  to  tbe  father's  creditors,  nor  pre- 
sent any  ohjections  or  exceptions  to  the  rolinn 
of  the  court  lo  relation  to  such  matter.  Beta, 
that  the  court  must  affirm  the  Judgment,  with- 
out prejudice  to  the  daughters  to  bring  an  ac- 
tion to  impress  a  lien  on  the  real  eatato  conTeyed 
for  tbe  amount  of  tbe  trust  fund. 

3.  A  judgment  setting  aside  a  couTeyance  of 
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real  eatate  as  frandaleDt,  aa  against  creditors, 
4k>es  not  affect  the  Ilea  of  a  mortgage  previouB- 
Ir  made  hy  the  grantor  to  the  lame  grantee  and 
another. 

Appeal  from  aupteme  court,  aiwellate  dlvl- 
alon.  Tlitrd  departaaent. 

Action  by  the  First  National  Bank  of  Am- 
sterdam against  John  C.  Miller  and  another 
to  set  aside  a  conveyance  of  property  as 
fraudulent  as  against  creditors.  From  a  Judg- 
ment of  the  appellate  dlTiBlon  <48  N.  Y.  Supp. 
U81)  reversing  a  Judgment  In  ta.vm  of  plain- 
tiff, and  graotlDg  defendants  a  new  trial,, 
plaintiff  aiq?eals.  Reversed. 

J.  Newton  Fleio,  for  appellant.  H.  V. 
Borst,  for  resi)ondentB. 

PER  CURIAM.  This  is  a  Judgment  cred- 
itor's action  brought  to  set  aside  a  conveyance 
from  the  defendant  John  C.  Miller  to  his 
daughter  Esther  Miller  of  certain  real  estate, 
and  also  a  bill  of  sale  of  certain  personal 
property  made  between  the  same  i>artles. 
The  learned  appellate  dirislon  might  have  re- 
versed the  Judgment  on  questions  of  fact,  but 
no  proTislon  of  that  cliaracter  Is  contained  in 
its  order.  Therefore,  under  section  1S38  of 
the  Code  of  Civil  Procedure,  It  must  l>e  pre- 
sumed that  the  Judgment  was  reversed  solely 
on  error  of  law.  The  case  shows  no  excep- 
tktns  taken  to  the  ruling  of  the  court  on  the 
admission  or  exclusion  of  evidence.  The  trial 
court  found,  as  matters  of  fact,  that  the  real 
estate  conveyed  exceeded  $4f^,000  in  valne; 
that  the  personal  property  transferred  was  of 
the  valtie  of  $700;  and  that  the  conveyance 
and  hiU  of  sale  were  made  by  the  defendant 
John  C.  Miller,  and  received  the  defendant 
Esther  Miller,  with  intent  to  binder,  delay, 
and  defraud  the  creditors  of  the  former,  who 
was  insolvent  at  the  time.  These  findings 
snpport  the  conclusions  ot  law,  and  Justify 
the  Judgment  rendered.  The  only  question 
before  us,  therefore,  on  this  appeal  Is  the 
single  question  of  law  wbetber  there  was  any 
material  finding  of  fact  without  evidence  to 
siq^rt  It.  If  there  was  such  evidence,  we 
cannot  disturb  those  findings.  Parker  v.  Day, 
155  N.  T.  888,  40  N.  B.  1046;  Metcalf  v. 
Moses.  161  N.  Y.  687.  66  N.  E.  67.  The  exist- 
ence of  fraudulent  Intent  Is  generally  a  ques- 
tion of  fact  and  we  cannot  say  that  the  rec- 
ord is  barren  of  any  evidence  which  would 
Justify  a  court  In  inferring  such  intent.  The 
trial  court  found  the  value  of  the  real  estate 
to  exceed  9^.000.  and  there  was  testimony 
to  that  effect.  The  consideration,  consisting 
iwitb  the  exception  of  a  small  amount)  of  past 
Indebtedness  due  from  the  father  to  the 
danghter.  Is  not  claimed  by  the  defendants 
to  hare  exceeded  $38,000.  Of  this  amount 
over  $1,000  certainly  was  not  a  valid  obliga- 
tion of  the  father.  The  father,  by  the  con- 
veyance and  transfer,  stripped  himself  of  all 
his  propnty.  This  fact  was  known  to  the 
dau^ter.  The  parties  resided  t(«ether,  and 
coDstltnted  members  of  the  same  family. 


The  transfers  were  made  about  a  month  be- 
fore the  maturity  of  a  note  for  some  $9,000 
made  by  the  father,  upon  which  the  Judgment 
which  was  the  basis  of  this  action  was  sub- 
sequently recovered.  There  appears  to  have 
beeu  no  change  In  the  possession  of  the  per- 
sonal property  transferred,  "Courts  scruti- 
nize with  the  utmost  care  business  transactions 
between  husband  and  wife  alleged  to  be 
fraudulent  as  against  creditors,  because  fraud 
Is  so  easily  practiced  and  concealed  under 
cover  of  the  marriage  relation.  Fraud  is  one 
of  the  broadest  Issues  linown  to  the  law,  for 
It  can  seldom  be  proved  by  direct  evidence, 
but  is  dependent  upon  circumstances  which, 
separately  considered,  may  be  quite  imma-  i 
terial,  but  when  combined  are  not  only  ma- 
terial, but  have  great  persuasive  force." 
White  V.  Benjamin,  150  N.  Y.  258.  266,  44  N. 
E.  !)56.  The  same  rule  applies,  though,  pos- 
sibly, in  a  less  degree,  to  a  transfer  from 
father  to  daughter  when  tbey  are  both  mem- 
bers of  the  same  family. 

I'^rt  of  the  consideration  which  the  defend- 
ants claim  was  given  for  the  conveyance  is 
the  sum  of  about  $8,000  received  by  the  de- 
fendant John  C.  Miller  under  the  will  of  bis 
sister,  which  directed  that  the  same  Bbould  be 
held  in  trust  by  Miller,  the  income,  and  so 
much  of  the  principal  as  was  necessary,  to 
be  applied  to  his  support  and  to  that  of  his 
two  daughters,  and  upon  his  death  the  same, 
or  what  remained  thereof,  to  go  to  the  daugh- 
ters absolutely.  It  was  testified  that  this  sum 
had  been  Invested  In  the  real  estate  trans- 
ferred. The  learned  appellate  division  held 
thfit  the  will  created  a  valid  trust,  and  that 
the  legacy  could  not  be  seized  by  the  father's 
creditors.  It  said  that  for  this  reason  the 
Judgment  should  be  reversed.  We  need  not 
gainsay  the  ruling  of  the  appellate  division 
as  to  this  legacy.  The  difUcul^  in  the  case  Is 
there  Is  nothing  in  the  record  to  show  what 
disposition  the  trial  court  made  of  this  ques- 
tion. No  objection  or  exception  presents  any 
ruling  for  review.  The  amount  of  the  legacy 
enters  Into  the  reckoning  of  the  total  consid- 
eration of  the  conveyance  at  $38,000.  There 
is  nothing  in  the  point  raised  by  the  respond- 
ents that  the  previous  mortgage  by  the  debtor 
to  his  two  daughters  Is  swept  away  by  the 
Judgment,  the  effect  of  which  Is  to  render 
only  the  conveyance  between  the  parties  void 
as  against  the  plaintiff's  Judgment.  We  are 
therefore  constrained  to  reverse  the  order 
granting  a  new  trial,  and  aflflTm  the  Judgment 
of  the  trial  term,  but  this  should  be  without 
prejudice  to  any  action  the  daughters  may 
bring  to  impress  a  lien  upon  the  real  estate 
conveyed,  to  tlie  extent  of  the  legacy  be- 
queathed to  them  by  their  aunt. 

PARKER.  C.  and  ORAY,  O'BRIBN, 
HAIGHT.  CULLEN,  and  WERNER,  JJ.,  con- 
cur. LAXDON,  J.,  not  sitting. 

Order  reversed. 
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am  N.  v.  UH) 

ALVORD  T.  CrtT  OF  SYRACUSE  et  bL 

(Court  of  AiKieaU  of  New  York.    May  15, 
1900.) 

UUNICIPAL  CORPORATIONS— LOCAL  IlIPROVB- 
MBNT3— ASSESSMENT  —  VALIDITT  —  EF- 
FECT  OF  TAX  SALE— INJUNCTION. 

1.  Laws  1B88,  c  631.  giving  the  ctt7  of  Syra- 
caie  power  to  regulate  and  compel  the  makms 
of  proper  connectioDS  between  the  premiset  abut- 
ting  OD  any  street,  and  any  water  or  gas  mam 
or  sewer,  by  ordinance  the  common  coondl  of 
such  dty  has  no  aothority  to  levy  an  assessment 
for  the  cost  of  such  connections  on  the  abnttinf 
property,  when  made  by  the  dty,  and  an  tsaess- 
ment  levied  therefor  is  void. 

2.  Since  the  Syracuse  city  charter  (I>ws 
1885,  c.  26,  as  amended  by  Ulvtb  1888,  c.  449') 
does  not  reQQlre  any  statement  in  a  tax-sale  cer- 
tificate or  conveyance  of  the  character  of  the 
tax  or  assessment  for  the  nonpayment  oi  wbioi 
the  sale  was  had,  and  such  certificate  mwr  be 
recorded  In  the  aame  manner  and  with  like  ef- 
fect as  a  deed  acknowledged  or  proved  accord- 
ing to  law,  the  enforcement  of  a  void  assess- 
ment against  abutting  property  for  the  cost 
making  connections  with  the  water  main  in  tne 
street  will  be  enjoined  In  equity,  as  a  doud  on 
tiUe. 

Appeal  from  supreme  court  appellate  divi- 
sion, Fourtb  department. 

Action  by  Anson  E.  AlTord  against  the  dty 
of  Syracuse  and  another  to  enjoin  the  en- 
forcement of  an  aasesBment  on  property. 
From  a  judgment  of  the  appellate  division 
affirming  a  Judgment  in  favor  of  plalntifC, 
defendants  appeaL  Affirmed.  Bee  68  N.  T. 
Supp.  854. 

James  E.  Newell,  for  appellants.  Louis  I* 
Waters  and  Ray  B.  Smith,  for  respondent 

CULLEN,  3.  This  action  was  brought  to 
■et  aside  an  assessment  levied  against  the 
property  of  the  plaintiff  in  the  city  of  Syra^ 
euse  for  a  local  improvement,  and  to  enjoin 
the  defendants  from  seeking  to  enforce  the 
same,  and  from  selling  the  plaintiff's  prop- 
erty for  the  nonpayment  thereof.  On  Octo- 
ber 24,  1802,  the  common  council  of  the  dty 
of  Syracuse  ordered  the  repavement  of  South 
Sallna  street,  in  said  city,  and  directed  the 
mayor  and  the  clerk  to  enter  Into  a  contract 
for  the  performance  of  the  work.  By  section 
165  of  the  charter  of  the  city  (chapter  26, 
Laws  1S85,  as  amended  by  chapter  449,  Laws 
1888)  It  is  provided  that  whenever  the  com- 
mon conncU  shall  order  any  street  to  be  pav- 
ed, repaved,  or  macadamised.  It  shall,  before 
such  work  Is  done,  cause  sewer  connections 
and  service  pipes  from  any  gas  and  water 
mains  in  the  street  to  be  laid  at  suc^  dls* 
tances  as  the  city  engineer  may  prescribe; 
the  cost  of  such  service  pipes  and  the  lay- 
ing thereof  to  be  paid  to  the  city  by  the 
company  with  whose  main  the  same  may 
connect  Some  years  prior  to  the  commence- 
ment of  this  Improvement  the  city  of  Syra^ 
cuse  had  acquired  the  plant  of  a  company 
which  furnished  water  through  the  city, 
and  from  the  time  of  such  acquisition  had 
itself  supplied  water  to  Its  Inhabitants.  The 
expense  of  the  acquisition,  maintenance,  and 
extension  of  the  waterworks  and  plant  was 


charged  on  the  wtatde  dty;  the  dty  being 
remunerated  by  rates  levied  npon  the  con- 
sumers of  water.  After  the  execution  of  the 
contract  for  the  improvement»  and  prior  to 
June  6,  188B,  the  conunlssionw  of  pnblle 
works  notified  tUb  property  owners  along 
the  street  to  make  new  Mrrlce  counectloDB 
with  the  water  m^n.  The  plaintiff  and 
other  property  owners  billing  to  make  such 
connections  aa  directed  by  the  engineer,  the 
cfHumon  coandl  ordered  that  a  contract 
should  be  ent«ed  Into  for  laying  the  service 
pipes.  On  November  IS,  189S,  the  cwnmim 
council  directed  that  the  dty  assessors  aasesa 
the  cost  of  making  the  water  connectlmu  on 
the  property  between  wlildi  and  the  main 
the  connections  had  been  made.  In  pursu- 
ance of  UilB  authority  an  assesamoit  was 
levied,  and  the  tax  roll  of  the  assessment 
and  a  warrant  were  delivered  to  the  dty 
treasnrw,  and  a  eerdfled  copy  of  the  warrant 
filed  In  the  county  dork's  office.  The  assess- 
ment or  tsx  not  having  been  paid,  the  dty 
treasurar  advertised  the  propwty  assessed 
for  sale,  wherenp<Hi  this  action  was  brought 
By  section  130  of  the  charter,  no  local  Im- 
provement, except  for  the  construction  or 
reconstmctlon  of  ddewalks  (section  159)  can 
be  made  by  the  common  conndl  except  on 
the  pedtlon  of  one-third  In  number  of  the 
owners  of  adjacent  property,  or  the  owners 
of  one-third  of  snch  property  In  lineal  ex- 
tent The  complaint  alleged  that  no  petition 
for  laying  service  pipes  had  been  made,  and 
that  the  assessment  therefore,  was  void. 
The  learned  trial  Judge  so  hdd,  and  farther 
held  that  the  defect  In  and  invalidity  of  the 
assessment  would  not  appear  on  the  face  of 
the  proceedings  to  levy  the  same,  nor  in  any 
action  that  might  be  brought  by  a  purchaser 
on  the  assessment  sale  to  obtain  possession 
of  the  property  sold.  Judgment  was  render- 
ed vacating  the  assessment  and  enjotntng 
proceedings  for  its  collection  w  for  the  aale 
of  the  property. 

The  learned  counsel  for  the  appellants 
does  not  on  this  appeal  controvert  the  claim 
of  the  plaintiff,  or  attack  the  grounds  on 
which  the  decision  below  proceeded:  but  he 
contends  that  the  common  council  were  with- 
out any  authority  to  levy  a  local  assessment 
for  such  work,  and  that  for  this  reason  the 
assessment  does  not  create  a  cloud  upon  the 
plalntilTs  title  which  will  justify  the  in- 
tervention of  a  court  of  equity  to  canceL 
The  rule  is  weU  settled  In  this  state  that,  to 
maintain  an  action  to  remove  an  assessment 
as  a  cloud  upon  title.  It  must  not  only  ap- 
pear that  the  proceedings  are  regular  on 
their  face,  and  Invalid  only  because  of  a 
defect  dehors  the  record,  but  also  that  the 
defect  will  not  necessarily  appear  in  proceed- 
ings to  enforce  the  lien.  Marsh  v.  City  of 
Brooklyn,  59  N.  T.  280;  Stuart  v.  Palmer,  74 
N.  y.  183;  same  principle.  Mcllcn  v.  Mellon. 
139  N.  T,  210,  at  page  219.  a4  N.  E.  925.  We 
agree  with  the  appellants*  claim  that  the 
common  council  had  no  authority  to  assesa 
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Ute  cost  of  the  service  connections  upon  the 
abutting  lands.  Until  the  city  acquired  the 
water  plant,  the  cost  ot  such  work  was  by 
tbe  statute  chargeable  to  the  private  corpora- 
tion. When  the  city  succeeded  the  water 
company,  tbe  cost  was  cWrgeable  to  the 
maintenance  of  the  water  supply.  After  the 
repavement  of  the  street  had  been  ordered, 
and  the  contract  therefor  let,  subdivision  15 
of  section  22  of  the  charter  was  amended  by 
chapter  531  of  the  Laws  of  1893  so  as  to  em- 
power the  common  council  by  ordinance  "to 
r^pilate  and  compel  the  making  of  the  prop- 
er connections  between  the  premises  abut- 
ting on  any  street,  or  part  of  a  street,  and 
any  water  or  gas  main  or  sewer  or  electrical 
conduit  therein."  This  amendment  of  the 
law,  however,  gave  the  common  council  no 
authority  to  levy  an  assessment  for  the  cost 
of  such  connections.  The  common  council 
could  only  act  on  the  subject  by  ordinance, 
and  such  ordinance  could  only  be  enforced 
by  penalties  as  provided  for  In  section  25. 
The  levying  of  an  assessment  for  work  of 
this  character  was  therefore  wholly  without 
authority,  and  the  assessment  was  void. 

These  views  would  lead  to  a  reversal  of 
the  Judgment  below,  were  It  not  for  the  pe- 
cnUar  provisions  of  the  city  charter  relative 
to  taxes  and  assessments.  By  title  7  of  that 
statute  the  common  council  of  the  city  is  au- 
thorized to  raise  by  tax  moneys  necessary  for 
city  purposes,  and  the  method  of  Imposing 
and  collecting  city  taxes  is  prescribed.  By 
section.  126  of  the  charter  all  the  provisions 
relative  to  the  Imposition  and  collection  of 
city  taxes  are  made  applicable  to  local  as- 
sessments, except  that  no  sale  for  an  unpaid 
local  assessment  can  be  had  within  a  year 
from  the  time  the  same  becomes  due.  It 
was  charged  in  the  comi^alnt,  and  the  trial 
court  found,  that  at  the  time  of  the  com- 
mencement of  the  action  the  city  treasurer  had 
advertised  the  plaintiff's  property  for  sale  for 
the  nonpayment  of  the  assessment  thereon. 
Section  119  provides  that  the  treasurer  shall 
execute  to  a  purchaser  on  the  sale  "a  certifi- 
cate In  writing;  which  shall  contain  a  de- 
scription of  the  real  estate  purchased,  the 
amount  paid  therefor,  the  date  of  the  sale, 
and  that  the  same  was  sold  for  unpaid  city 
taxes."  The  purchaser  and  his  assigns  are 
authorized  immediately  upon  receiving  such 
certificate,  by  virtue  thereof,  to  lawfully  pos- 
sess, hold,  and  enjoy  for  their  use  and  bene- 
fit forever,  the  real  estate  described  in  the 
certificate,  unless  redeemed,  though  they  can- 
not oust  actual  occupants  until  the  expiration 
of  the  time  for  redemption.  Upon  default  in 
redemption  as  prescribed  by  the  statute,  the 
treasurer  la  to  execute  a  conveyance  in  fee 
of  the  real  estate  sold,  which  "shall  be  con- 
dnslve  evidence  thai  the  sale  was  regular, 
and  also  presumptive  evidence  ttiat  all  the 
previous  proceedings  were  regular  according 
to  law  and  the  provisions  of  this  act"  Sec- 
tion 123.  OerUficates  and  conveyances  may 
be  recorded  In  the  same  manner  and  with 


like  effect  as  a  deed  acknowledged  or  proved 
according  to  law.  If  the  purpose  or  work  for 
which  this  assessment  was  laid  would  ap- 
pear In  the  certificate  or  conveyance  executed 
by  the  treasurer,  the  invalidity  of  the  as- 
sessment and  of  the  certificate  or  conveyance 
would  also  appear  on  the  face  of  the  latter 
Instruments,  and  it  might  well  be  claimed 
that  they  did  not  constitute  a  cloud  upon  the 
plalntifC's  titie.  But  the  dlfllculty  is  that 
the  statute  does  not  seem  to  require  any 
statement  In  the  certificate  or  conveyance  as 
to  the  character  of  the  tax  or  assessment  for 
the  nonpayment  of  which  the  sale  was  had, 
but  only  that  the  sale  was  had  for  unpaid  city 
taxes.  This  seems  to  have  been  the  view 
taken  by  the  dty  officials.  The  form  of  deed 
executed  by  the  treasurer  on  tax  and  assess- 
ment sales  appears  In  the  evidence  before 
us.  In  the  conveyance  the  only  reference  to 
the  assessment  is  that  the  lands  were  sold 
"for  the  nonpayment  of  the  dty  tax  duly  lev- 
led  thereon  In  and  for  the  year  ."  If 

such  a  certificate  or  conveyance  Is  a  sufficient 
compliance  witii  the  statute,  then  it  is  dear 
that  the  invalidity  of  the  assessment  will  not 
be  disclosed,  and  that  these  instruments  will 
constitute  prima  facie  liens  tipon  the  idaln- 
tiiTa  property. 

This  case  is  somewhat  exceptional.  In 
most,  If  not  all,  of  the  cases  in  this  state 
where  the  property  owner  has  failed  to  main- 
tain an  action  of  this  character,  relief  has 
been  denied  on  the  ground  that  the  very  de- 
fect for  wlilch  It  was  sought  to  Impeach  or 
cancel  tbe  assessment  or  tax  sale  appeared 
on  the  face  of  the  proceedings.  In  this  case, 
however,  the  appellants  admit  that  the  as- 
sessment is  Illegal,  by  reason  of  the  defect 
charged  by  the  plaintiff,  and  also  that  such 
defect  will  not  appear  in  the  certificate  and 
conveyance  given  on  the  sale,  but  seek  to  de- 
feat the  plaintiff's  right  to  relief  on  the  chiim 
t!hat  the  assessment  is  wholly  void  on  oth- 
er grounds.  We  think  that  In  such  a  case 
the  burden  rests  upon  the  appellants  to  show 
afi^lrmatively  that  at  all  times  the  invalidity, 
not  only  of  the  assessment,  but  of  the  cer- 
tificate and  noiyeyance  that  may  be  given 
thereon,  will  dlstincUy  appear,  and  tiie  plain- 
tiff's titie  be  in  no  way  put  in  hazard  or 
Je<q;)ardy.  This  burden  has  not  been  dis- 
charged. It  may  be  that  on  an  examination 
of  other  provisions  of  the  charter  than  those 
to  which  onr  attention  has  been  called,  or 
which  our  own  research  has  enabled  us  to 
find,  we  might  entertain  a  different  view  of 
the  sufficiency  of  these  Instruments  In  the 
form  at  present  in  use  to  establish  prima 
facie  titie  in  the  tax  purchaser.  But,  with 
the  light  now  before  us,  we  are  of  opinion 
that  the  certificate  and  conveyance  whidi  It 
is  admitted  will  be  given  on  the  sale  threat- 
ened win  constitute  a  doud  upon  the  plain- 
tifTs  title,  the  creatitm  of  which  he  has  the 
same  right  to  enjoin  as  be  would  have,  after 
their  creati(Hit  to  have  them  canceled.  Hie 
character  of  the  charter  proTisioiii  relative 
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to  taxes  and  aflMBsments,  to  which  we  have 
referred,  distlDgnlshes  this  case  from  that  of 
Sanders  v.  Tillage  of  Yonkera.  «8  N.  7.  489. 
The  Judgment  appealed  from  ahoold  be  af- 
firmed, with  costs. 

PARKER,  a  J.,  and  GHAT,  O'BRIEX, 
BAIOHT,  liANDON,  and  WfiUNISU,  IJ^ 
concur. 

Judgment  affirmed. 


aCS  N.  Y.  188) 

BTEIXWAT  T.  STEIXWAT  et  at 

(GoQrt  of  Appeals  of  New  York.    Mar  15, 
1900.) 

APPBAI<-^AFniUIANCE— WILL— CONSTRUC- 
TION. 

1.  Where  there  Is  erldeuee  to  support  a  find- 
la;  of  fact  by  tbe  iDpeUste  division  whldijua- 
tlGes  a  rerersal  by  that  coart,  it  must  be  affirm- 
ed. 

2.  A  testfitor  derked  shftreS  of  stock  to  be 
paid  to  the  legatee  on  a  future  date,  or,  in  case 
of  bis  death  prior  to  that  date,  to  hia  diUdren 
"or  their  heirs  in  eqoal  proportions,  to  have  and 
to  hold  to  him,  her,  or  them,  his,  her,  or  their 
beira  or  ssdgns,  forever."  Held,  that  the  abso- 
lute ownership  thereof  vested  lo  the  children 
within  the  period  measured  by  less  than  two 
designated  lives  In  being  at  the  testator's  death; 
the  words  "or  their  heirs"  being  words  of  lim- 
itation, and  not  of  substitution. 

3.  A  devise  of  shares  of  corporate  stock  and 
tbe  income  thereof  to  several  legatees,  each  of 
whom  is  to  tnlte  both  income  and  principal  in 
equalproportions,  creates  a  tenancy  in  common. 

4.  The  rule  that  payment  to  the  legatee  of 
the  whole  income  of  a  legacy  pending  delay  in 
payment  of  principal  Is  essential  to  the  immedi- 
ate vesting  of  tbe  legocy  la  not  violated  where 
tbe  ezcesa  over  a  certain  per  cent,  of  the  Income 
Is  devised  to  execntors  as  compensation  for  the 
management  9t  the  legacy. 

Appeal  from  supreme  court,  appellate  divi- 
sion. First  departments 

Action  by  Benry  W.  T.  Steinway  against 
Gbarlea  H.  Bteioway  and  others,  aa  executors, 
to  declare  rold  a  certain  clause  in  tbe  will  of 
O.  F.  T.  Steinway,  deceased.  From  a  judg- 
ment of  the  appellate  dtvislon.  First  depart- 
ment <48  N.  It.  Supp.  1046),  rerersing  a  Judg- 
ment for  plaintiff  both  oo  tiie  fads  and  the 
law,  and  directing  a  final  judgment  against 
him,  he  appeals.  Affirmed. 

Wheeler  H.  Pcckham.  for  appellant  Geo. 
W.  Cotterlll  and  John  Delataunty,  for  respond- 
ents. 

LAXDON,  J.  The  trial  court  decided  that 
the  thirty-third  clause  of  the  last  will  and 
testament  of  Christian  Frederick  Theodore 
Steinway.  and  all  other  provtsions  of  said  will 
relating  to  the  execution  of  the  alleged  trust 
provided  foi  in  said  clause,  were  null  and 
void,  and  that  the  4.000  shares  of  the  capital 
stock  of  the  Steinway  &  Sons  Corporation, 
attempted  to  be  disposed  of  In  tbe  thirty-third 
clause  of  the  will,  passed  under  the  thirty- 
fourth  clause  to  the  plaintiff  and  the  other 
residuary  legatee!  therein  namedt  and  direct- 


ed judgment  accortUn^y.  If  tbe  tblrt7-tbird 
clause  is  valid,  the  plalntUTi  ultimate  itutr» 
in  said  coital  stock  would  not  exceed  one- 
twelfth.  If  it  U  invalid,  and  the  whole  of 
said  capital  stock  fell  into  the  residuary  ee- 
tate.  then  his  present  share  thereof  Is  one- 
ninth-  In  the  latter  case,  under  tbe  judgment 
of  tbe  trial  court,  one-half  of  said  capital 
stock  Is  vested  in  persons  other  than  tbme  to 
whom  the  testator  intended  to  heqneatb  it  by 
the  thirty-third  clause  of  bis  wlU. 

The  appellate  division  reversed  tbe  judg- 
ment of  the  special  term  both  upon  the  law 
and  tbe  facts.  As  our  review  is  limited  by 
the  conatltutfoo  to  questions  of  law,  we  must 
affirm  the  judgment,  unless  we  find  that  tbe 
reversal  upon  the  facts  was  an  error  of  law. 
If  there  Is  evidence  tending  to  support  a 
finding  of  fiict  by  the  appellate  division  which 
would  justify  tbe  reversal  by  that  court,  then 
it  was  not  error  of  law  to  reverse  upcm  the 
facts,  and  we  must  affirm.  Livingston  v.  City 
of  Albany,  161  N.  Y.  802,  56  N.  E.  14& 

The  appellate  division  seems  to  have  foimd. 
and  the  defendants  contend  It  might  have 
found  within  the  evidence,  that  before  tbe 
commencement  of  this  action  tbe  plalntltT, 
with  full  knowledge  of  all  tbe  facta,  and  pre- 
sumably with  full  knowledge  of  his  legal 
rights,  or,  at  least,  with  knowledge  that  It 
was  doubtful  whether  any  part  of  the  said 
capltel  stock  fell  into  the  residuary  estate, 
and  intending  to  waive  any  claim  to  more, 
and  faithfully  to  observe  tbe  terms  of  tbe 
will,  received  from  the  executors  upward  of 
$33,000  of  the  asseto  of  the  eetate,  other  than 
from  said  stock.  In  full  satisfaction  of  his 
Interest  luder  the  residuary  clause,  and  tbere- 
opon  released,  imder  his  hand  and  seal,  all 
claim  for  more;  and.  in  addition  to  this,  that 
the  plalntitrs  acts  to  support  of  the  wilt  and 
In  taking  benefits  under  it,  and  inducing  tbe 
other  beneficiaries  to  act  with  bim  In  Its  sup- 
port, make  It  so  Inequitable  for  him  to  main- 
tain this  action  that  a  court  of  equity  should 
refuse  to  assist  him. 

There  Is  no  conflict  In  the  evidence.  Tbe 
plaintiff,  however,  contends  that  none  of  it 
tends  to  support  the  reversal  upon  the  facts; 
that.  In  tbe  language  of  this  court  in  the  case 
cited,  "there  are  neither  facts  nor  Inferences 
deduclble  from  conceded  facts  In  opposition  to 
the  decision  of  the  trial  court."  We  must  de- 
termine whether  this  la  so.  The  testator  died 
March  26.  1889.  possessed  of  the  4,000  shares 
of  capital  stock  tn  question,  of  an  estimated 
value  of  about  $1,000,000,  and  of  real  estote 
and  other  personal  property  of  an  estimate 
value  of  about  $500,000.  He  was  a  widower, 
and  never  had  any  children.  His  parents 
were  dead.  His  next  of  kin  were  his  brother 
William,  his  sister  Dorette  Zlegler,  and  tbe 
children  of  his  deceased  sister,  Wilbelmine 
Candidus,  and  of  his  deceased  brothers,  Hen- 
ry, Henry  Albert,  and  Charles.  By  32  clausee 
of  bis  will  be  disposed  of  tbe  half  million  of 
bis  estate  absolutely  and  Immediately  among 
bia  brother!,  !l!ta!;  n^hew!^  and  nieces. 
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naming  them  all,  and  a  few  otber  legatees 
and  devisees.  The  terms  of  bis  will  in  this 
respect  hare  been  fully  observed,  and  this  por- 
tion of  bis  estate  has  been  settled  and  closed. 
The  thirty-third  clanse  of  his  will  Is  as  fol- 
lows: "Tbirty-thlrd.  I  give  and  bequeath  all 
my  shares  in  the  corporation  of  Stelnway  & 
Sons,  fit  the  city  of  New  York,  to  my  execu- 
tora  and  trustees  hereinafter  named.  In  trust 
to  be  majiaged  by  them  until  the  first  day  of 
January,  Id  the  year  1904,  as  follows:  (a) 
One-fourth  part  of  such  shares  In  the  Stein- 
way  &  Sons  Corporation  to  and  for  the  benefit 
of  the  five  cbildren  of  my  sister  Wilbelmine 
Candidas,  late  of  the  city  of  New  York,  de- 
ceased, Tiz.  Louise  Deppermann,  wife  of  Gus- 
tav  Deppermann,  of  Hamburg,  Germany; 
Albertlne  S.  Zlegler,  wife  of  Henry  Ztegler. 
«t  New  York;  and  Harry  Candldus.  Jobanne 
Candidas,  and  Gustav  Candldus;  and  to  pay 
to  them  in  equal  proportions  an  annual  sum 
representing  an  Income  of  five  per  centum  on 
and  from  such  sdiares,  and  on  tlie  first  day  of 
■January,  1004,  to  pay  over  in  equal  propor- 
tions to  the  said  five  cbildren  of  Wllhelmtne 
Candldns,  deceased,  or  their  heirs,  the  said 
sbares  in  the  Stelnway  &  Sons  Corporation, 
or  tbe  proceeds  thereof;  to  have  and  to  bold 
to  him,  her,  or  them,  his,  her,  or  their  heirs 
and  aeslgns,  forever.  Tbe  excess  of  the  an- 
nual income  of  such  shares  in  the  Stelnway 
&  Sons  Corporation,  New  York,  over  and 
above  said  five  per  centum,  shall  be  retained 
by  my  executors  and  trustees  hereinafter 
named,  as  their  compensation  for  tbe  manaffe- 
ment  of  such  sbares,  and  such  excess  annu< 
ally  shall  be  divided  pro  rata  among  them  or 
their  successors  until  January  1,  1904."  Sub- 
divisions "b"  and  "c"  are  In  the  same  words, 
except  that  In  subdivision  "b"  the  four  chil- 
dren of  his  living  sister.  Dorette  Zlepler,  nam- 
ing them,  are  the  beneficiaries  of  tbe  so-called 
trust,  and  In  subdivision  "c"  the  three  sons  of 
bis  deceased  brother  Charles,  naming  them,  of 
whom  the  plaintiff  la  one,  are  the  beneficiaries. 
Subdivision  "d"  is  in  these  words:  "(d)  One- 
fonrth  part  of  my  shares  In  the  said  Stelnway 
&  Sons  Corporation  to  and  for  the  benefit  of 
ray  brother  William  Stelnway,  or.  In  ease  of 
his  death  prior  to  January  1,  1004,  to  and 
for  his  son  George  A.  Stelnway,  his  daughter, 
Paula  Th.  Stelnway,  and  his  children  by  his 
second  wife,  EllMbeth  O.  Stelnway.  n^e  Ranft, 
and  to  pay  to  hhn,  or.  In  case  of  his  death,  to  his 
said  children,  an  annual  sum  representing  an 
Income  of  five  per  centum  on  and  from  such 
sbareB,  and  on  the  first  day  of  January,  1904, 
to  pay  over  to  iliy  said  brother  William  Steln- 
way. or.  In  case  of  bis  death  prior  to  that  date, 
to  his  said  children)  as  mentioned  In  this  sec- 
tion of  this  my  last  will  and  testament,  or 
their  heira,  in  equal  proportions,  tbe  said 
sb&res  in  tbe  Stelnway  &  Sons  Corporation, 
or  tlie  proceeds  thereof;  to  have  and  to  hold, 
to  hbn,  bw,  or  tbem,  his,  her,  or  their  heirs 
or  uslgns,  forever."  To  whidi  is  added  the 
same  provision  In  the  same  words  as  to  the 
excen  of  tbe  anaaal  Income  as  set  forth  In 


subdivisions  "a,"  **b,"  and  "c."  The  residu- 
ary clause  of  the  will  Is  In  these  words: 
"Thirty-fourth.  All  tbe  rest,  residue,  and  re- 
mainder of  my  estate,  real  and  personal,  of 
whatever  nature  and  wherever  situated,  I 
give  and  bequeath  as  follows:  (a)  One-third 
part  thereof  to  my  sister  Dorette  Zlegler,  wife 
of  Jacob  Zlegler,  of  tbe  city  of  New  York,  to 
have  and  to  hold  unto  her,  her  heirs  -and  as- 
signs, forever;  (b)  one-third  part  thereof  to 
my  brother  William  Stelnway,  of  the  city  of 
New  York,  to  have  and  to  hold  unto  him,  bia 
heirs  and  assigns,  forever;  (c)  one-third  part 
thereof  to  my  nephews  Henry  W.  T.  Steln- 
way {the  plaintiff),  Charles  H.  Stelnway,  and 
Frederick  Th.  Stelnway,  in  equal  proportions, 
to  have  and  to  hold  onto  them,  their  heIra  and 
assigns,  forever." 

There  was  a  considerable  amount  In  tbe 
balf-milllon  portion  of  property  to  be  divid- 
ed under  this  residuary  clause.  Respecting 
this  property,  the  plaintiff  and  the  other 
residuary  legatees,  including  the  defendant 
William  Stelnway,  a  brother  of  the  testator 
and  also  a  devisee,  and  a  legatee,  eoneral. 
specific,  and  residuary,  under  his  will,  and 
one  of  tbe  four  executors  and  trustees  named 
therein,  executed  an  Instrument  bearing  date 
April  a,  1801,  which,  after  specifying  some 
of  the  Items,  and  mentioning  others  as  "un- 
realized assets  and  articles,"  proceeds: 
"Whereas,  it  is  very  desirable  that  the  said 
estate  of  C.  F.  Theodore  Stelnway  should 
be  closed  up,  and  final  assets  distributed  and 
paid  over  to  tbe  heirs  at  law  according  to  the 
terms  of  the  deceased's  last  will  and  testa- 
ment: Now.  It  la  hereby  asreed  that  all 
unsettled  assets  above  referred  to  be  hereby 
placed  In  the  hands  of  Mr.  William  Steln- 
way, one  of  the  deceased's  heirs  at  law,  to 
dispose  of,  collect,  compromise  according  to 
his  best  judgment,  with  full  authority  from 
us  to  exercise  his  own  discretion,  •  •  • 
and  pay  over  to  us  the  net  proceeds,  as  fol- 
lows,'*—specifying  the  proportional  share  of 
each  residuary  legatee  as  provided  In  the 
win,  thus:  "One-ninth  thereof  to  Henry  W. 
T.  Stelnway  fplalntlff).  deceased's  nephew," 
—and  continuing:  "And  we,  tbe  undersign- 
ed, heirs  at  law  of  Mr.  C.  F.  Theodore  Steln- 
way, deceased,  hereby  consent  and  authorize 
the  executors  of  the  said  estate  to  close  up 
same,  and  make  the  final  distribution  to  the 
heirs  at  law,  as  directed  in  deceased's  will, 
and  we  hereby  separately  bind  ourselves  to 
give  a  final  receipt  in  duplicate  to  such  ex- 
ecutors, on  recelTing  from  them  sncb  share 
as  provided  In  said  will." 

William  StelnWay  executed  the  trust  thus 
confided  to  him,  and  on  October  6,  1891.  dis- 
tributed the  net  proceeds  of  the  residuary 
estate  among  the  said  residuary  legatees,  the 
plaintiff  receiving,  in  addition  to  |23,000  pre- 
viously paid  him  thereon,  the  sura  of  $10,- 
743.09,  and  11  sbares  of  capital  stock  In  tbe 
Matthias  Gray  Company,  tho  value  of  which 
la  not  stated;  the  total  making  the  one- 
ninth  part  doe  him  under  the  residuary 
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clause  of  the  will,  upon  the  half-millloQ  par- 
tion  of  the  estate.  He  thereupon  gave  the 
executors  a  release  under  seal,  describing 
himself  therein  as  "one  of  said  testator's 
testamentary  heirs  at  law  Inheriting  one- 
ninth  part  of  all  the  rest,  residue,  and  re- 
mainder of  said  estate,"  specifying  the 
amounts  of  money  and  the  11  shares  of  stock 
received  by  him,  and  thus  continuing:  "In 
full  payment  of  the  principal  amount  of  my 
inheritance  as  such  heir  at  law  bequeathed 
to  me  In  and  by  said  last  will  and  testament, 
and  I  hereby  quitclaim  to  and  forever  re- 
lease said  executors  and  said  estate  from 
any  further  claim  whatsoever  of  and  by  my- 
Relf,  my  heirs,  executors,  or  administrators, 
as  such  heir  at  law."  This  release  recited 
that  the  executors  had  "kindly  relinquished 
their  commissions"  In  plaintiffs  favor.  Up 
to  this  time  the  plaintiff  had  co-operated  with 
the  executors,  legatees,  and  devisees  In  set- 
tling the  estate  according  to  the  terms  of  the 
will.  He  had  accepted  the  income  allotted 
to  him  by  the  thirty-third  clause. 

Tlie  executors  and  trustees  were  author- 
ized by  the  thlrty-slzth  clause  of  the  will  'In 
their  discretion  to  assent  to  or  oppose  any 
reduction  or  Increase  of  the  capital  stock  of 
said  Stelnway  &  Sons  Ck)rporatlon."  In 
April,  1891,  the  trustees  of  the  corporation 
decided  to  increase  its  capital  stock  by  the 
addition  of  6,000  shares,  at  $100  each,  to  be 
subscribed  for  by  the  shareholders  in  propor- 
tion to  the  stock  each  one  held.  The  plain- 
tiff subscribed  and  paid  for  111  shares  of  the 
additional  stock  as  the  owner  of  333  shares 
under  the  thirty-third  clanse  of  the  testator's 
will,  that  being  the  one-twelfth  part  of  the 
4,000  shares  of  which  be  was  therein  named 
as  beneficiary  or  legatee.  He  thus  assumed 
that  the  111  shares  were  vested  in  him.  He 
induced  several  of  the  other  beneficiaries  un- 
der the  thlr^-thlrd  clanse  to  subscribe  In 
like  manner  for  their  proportions,  and  thus 
conceded  that  tbelr  proportions  were  In  like 
manner  rested.  The  plaintiff  has  since  re- 
c^Ted  dtrldendB  of  10  per  centum  per  an- 
nam  upon  the  additional  stock  thus  allotted 
to  him. 

The  thlrty-flftli  danse  of  the  will  provides: 
"In  case  any  one  of  the  legatees  named  in 
this  my  last  will  and  testament  shall  not  be 
living  at  the  time  at  my  death,  his  or  her 
share  or  legacy  shall  form  part  of  and  pass 
Into  the  bulk  of  my  estate.  This,  however, 
shall  not  affect  in  any  way  the  distribution 
of  my  shares  In  the  Stelnway  &  Sons  Cor- 
poration, of  New  Tork,  as  provided  for  In 
the  thlrty-tUrd  section  of  this  my  last  win 
and  testament." 

The  defendants  «mtond  that  the  thirty- 
fifth  clause  affords  evidence  that  the  Intent 
of  the  testator  was  that  no  part  of  the  Steln- 
way &  Sons  capital  stodi  should  fall  into 
the  residuary  estate,  and  that,  In  case  an  In- 
valid suspension  of  absolute  ownership  re 
suite  from  one  part  of  the  testator's  scheme, 
that  part  Is  sparable  trcm  his  main  scheme^ 


and  that  the  capital  stock  must  be  distributed 
among  the  beneficiaries  named  in  the  thirty- 
third  clause,  or,  falling  that  as  In  case  of 
intestacy.  Whether  any  of  these  questions 
of  construction  were  present  to  the  mind  of 
the  plaintiff  when  he  accepted  the  $33,000 
and  upward  which  were  paid  him  in  satis- 
faction of  bis  Interest  under  the  residuary 
clause,  and  he  gave  his  relea&e  In  full  tbere- 
for,  the  evidence  does  not  inform  as.  His 
learned  counsel  now  contends  that  they  were 
not,  and  that  the  release  was  given,  and  all 
his  acte  and  declarations  showing  his  own 
su^tort  of  the  will  and  encouragement  of 
other  beneficiaries  to  observe  Ite  terms  were 
the  natural  result  of  his  ignorance  of  his 
rights  under  IL  Thus,  the  learned  counsel 
deduces  an  Inference  of  fact  Under  all  the 
drcumstences,  we  think  It  was  competent  for 
the  appellate  dlvIsicHi  to  draw  the  opposite 
inference.  That  court  might  have  found 
within  the  evidence  that  his  release  covered 
all  his  claim,  present  and  prospective,  to  the 
residuary  estate,  and  that  he  so  intended  it; 
that  it  was  not  without  valuable  considera- 
tion, and  that  there  were  family  considera- 
tions as  well  as  a  sequence  of  his  acte  in  sup- 
port of  the  will  tending  to  upheld  It  making 
his  present  claim  to  a  further  residuary  in- 
terest if  successful,  most  unjust  and  disas- 
trous to  such  of  his  kindred  as  would  there- 
by be  disinherited;  who.  under  tSie  decree 
of  the  trial  court  Bie  adjudged  to  have  re- 
ceived for  years,  without  legal  right,  6  per 
centum  of  the  income  upon  the  shares  of 
stock  allotted  to  them  by  the  testator,  and 
the  executors  are  granted  a  recovery  against 
each  one  of  them  for  the  sum  be  or  she  has 
thus  severally  received.  And  tbe  executors 
are  adjudged  to  pay  Into  the  residuary  estete 
the  amount  of  the  dividends  they  have  Kret- 
ally  received  upon  the  stock  under  the  tmns 
of  tbe  win  In  excess  of  the  6  per  centum,  less 
their  commissions  and  reasimable  charges. 
And  yet  the  plaintiff  assented  for  about  four 
years  to  such  disposition  of  the  Income. 

This  teads  to  an  afiSrmance  of  the  judg- 
ment of  reversal,  but  as  upon  a  new  trial 
the  plaintiff  might  make  a  different  case  up- 
on the  equities,  it  Is  doubtful  wbetber  tbe  ajh 
pellate  division  should  have  directed  final 
Judgment  against  bim.  We  therefore  proceed 
to  the  question  of  the  validity  of  tbe  tblrty- 
thlrd  clause. 

We  may  test  Its  validity  by  examining  the 
provision  .by  which  the  testator  gives  and  be- 
queathed tbe  4,000  shares  of  corporate  stock 
"to  his  executors  and  trusteed  In  trust  to  be 
managed  by  them  until  January  1,  1904,  as 
follows,"  and  the  following  subdlvlskms  ("a," 
••b,"  "c,"  and  "d"),  In  which  he  severally  dl- 
recte  the  management  of  the  one-fonrUt  part 
thereof  "to  and  toe  the  braieflt"  of  fhB  several 
beneficiaries  designated  In  eadi  subdivision, 
with  directions  for  the  disposition  of  the  in- 
come and  ultimate  payment  of  the  corpus  of 
the  fund.  There  are  no  difflcnltles  In  sub^- 
vlslons  "a,"  "b,"  and  "c"  which  are  not  pres- 
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ent  In  snbdliislmi  "d,**  and  we  tb^fore  exr 
amine  that  subdl  vision. 

The  question  la  whether  the  testator  has 
ttana  proTlded  that  the  atnohite  ownership  of 
the  1,000  aharea,  disposed  of  In  subdiTisIon 
"d."  shall  be  snapratded  nntll  January  i,  1904,- 
and  thus  for  a  period  not  measnrable  by  two 
designated  or  aacertalnaUe  lives  In  being  at 
the  death  of  the  testator.  The  Betlsed  Stat- 
utes prohibit  the  snspenston  of  the  absolute 
ownership  of  penonal  pn^erty  for  a  longer 
period  than  dnring  the  contlnnance  and  nntU 
the  termination  of  not  more  than  two  lives  In 
being  at  the  death  of  the  testator.  1  Rer.  St 
p.  nSt  I  1.  In  other  respects  limitations  of 
fatore  or  contingent  Interests  In  personal 
property  are  snl^ect  to  the  rules  prescribed 
In  the  flxst  <^pter  ot  the  Kcond  part  of  the 
Ssrlaed  Statutes.  Id.  f  2.  If  It  mnst  be  held 
that  the  testator  has  so  imvlded  for  a  sus- 
pensl<m  thns  ^ohlblted,  then  the  thlrir-thlrd 
clause  Is  void.  If  It  may  be  held  condstmfly 
with  an  tira  terms  of  tiM  will  that  he  has  not 
80  provided,  but  that  the  snspeosion  of  abso- 
lute ownenAiIp  does  not  and  cannot  extend 
beyond  the  life  of  William  Stdnway,  but 
provides  Uiat,  upon  his  death  before  1804  (an 
evoit  wblcb  has  occurred  since  the  trial  of 
this  acdcm),  each  ct  the  equal  proportions  of 
the  1,000  ahares  become  vested  severally  and 
absolutely  bt  eadi  of  his  children  named 
and  designated  at  the  death  ai  the  testator, 
then,  because  the  biw  fftvon  the  vesting  of 
estates,  and  each  permissible  construetlon  as 
will  save  and  not  destroy  the  will,  It  should 
be  so  held.  It  Is  settled  law  that  the  abso- 
lute ownership  Is  suspeiuled  in  one  of  two 
ways,— either  1^  the  creation  of  future  «- 
tates  TMtIng  upon  the  occurrence  of  some  fu- 
ture and  contingent  event,  or  by  the  crea- 
tion of  a  trust  which  vests  the  estate  In 
tmstees.  Smith  v.  Edwards,  88  N.  Y.  08; 
Bveritt  V.  Eveiltt,  28  N.  T.  71. 

Pasdng  for  the  present  the  question  of  a 
trust  estate,  and  assumtag  a  direct  bequest 
to  each  legatee,  we  may  concede  that  the  ab- 
Bolute  owner^ip  of  the  1.000  shares  mention- 
ed In  anbdivislon  *  was  smpended  during 
tbe  life  of  irailam  Stelnway,  and  since  at 
the  deaUi  of  the  testator  It  was  uncertain 
whether  William  would  die  before  1904  that 
the  future  estates  given  to  William's  children 
were  ctnitlngent.  Following  the  rule  as  to 
ttiture  estates  In  land,  as  we  mnst  (1  Rev.  St. 
p.  T73,  I  2),  tiiese  future  estates  would  re- 
main owtlnguit,  "whilst  the  person  to  whom 
or  the  evetat  upon  which  they  are  limited  to 
take  dftct  remalne  uncertain"  (1  Rev.  St 
p.  723,  i  IS);  bnt  no  longer.  When  the  ccoitin- 
sency  happened  the  precedent  estate  was  de- 
termined, and  the  estate  hitherto  amtlngent 
became  vested  In  his  children  "In  equal  pro- 
portions.*' Id.  ft  10, 18.  If  sny  Children  were 
bom  to  Winiam  St^way  after  the  death  of 
tbe  teatetor,  the  vestinjr  In  them  of  their 
shares  was  only  postponed  during  the  life  of 
their  father,— that  Is.  a  single,  designated 
life.   Smith  r.  Bdwatds,  88  N.  Y.  82;  In  re 


Brown,  154  N.  Y.  313,  48  N.  E.  637;  Otmpbell 
V.  Stokes,  142  K.  Y.  23,  36  B.  811.  Such 
after-bom  children  would  be  let  In.  Was 
this  corporate  stock,  or,  rather,  each  of  these 
"equal  proportltms"  of  It,  vested  In  each  child 
ta  absolute  ownership?  Withholding  of  pay- 
mente  seems  to  be  withholding  of  possession 
and  control,  and  thus  of  abst^ute  ownership, 
and  that  seemed  to  be  the  view  In  Oonverse 
T.  EeUogg,  7  Barb.  596.  and  was  Shared  by 
the  learned  trial  judge;  bnt  It  was  said  hi 
Bllven  V.  Seymour.  88  N.  Y.  478,  that  what- 
ever was  said  In  Converse  v.  Eello^  In  sup- 
port of  such  an  inference  has  no  sanction  In 
the  dedsions  of  this  court. 

It  Is  contended  by  the  plaintiff  that  If  any 
of  WllUam's  children  should  die  before  1904. 
his  or  her  share  would  not  vest  In  bis  or  her 
encufaws  or  administrators,  bnt  In  his  or  her 
heirs,  because  the  direction  to  the  trustees  Is 
to  pay  on  the  1st  day  of  January,  1004,  In 
case  of  the  prior  death  of  ^miUam  "to  his  said 
children  •  •  •  or  thete  heirs,  in  equal 
proportions,  the  said  shares  or  the  proceeds 
thereof,  to  have  and  to  hold  to  him,  her,  or 
them,  his.  her,  or  their  heirs  or  assigns,  for- 
ever." Hie  words  "or  theh:  heir^*  are  usual- 
ly words  of  llmltetlon,  and  not  of  substitu- 
tion, and  must  be  so  construed,  unless  the 
will  dearly  imports  their  use  in  a  substitu- 
tionary sense.  As  we  must  as  to  future  es- 
tetes  in  perstmal  property  follow  the  rules 
as  to  future  estates  In  land,  we  m^  deny  to 
the  word  "heirs"  any  more  snbstitatlonaTy 
force  than  It  has  In  devises  of  estatea  in  land. 
That  would  here  give  the  word  the  meaning 
of  "next  of  kin."  Tillman  v.  Davis,  9B  N.  Y. 
17.  nils  will  negatives  the  Idea  that  these 
words  were  used  In  a  substitutionary  sense, 
bnt  supports  the  condnslon  that  they  were 
used  as  words  of  llmltetion,  and  eqpecially 
with  tiie  purpose  to  vest  the  absolute  owner- 
ship of  the  legacy  In  each  chlU  ot  l^lUam 
Stelnway  in  case  of  the  lattw's  death  before 
1904,  Irrespective  of  the  child's  living  at  that 
date.  Thus  the  devises  and  bequests  to  18 
different  devisees  and  legatees  named  in  18 
aeveral  clauses  of  tbe  will  previous  to  the 
thirty-third  clause  are  severally  made  In  case 
"he  [or  she]  survive  me,"  and  the  thirty-flfth 
clause  provides:  "In  case  any  oae  of  the 
l^atees  *  •  *  shall  not  be  Uvhig  at  the 
time  of  my  death,  his  or  her  share  or  legacy 
shall  form  part  of  and  pass  Into  the  bulk  of 
my  estate.  This,  however,  shall  not  affect  In 
any  way  the  distribution  of  my  e bares  in  the 
Stelnway  &  Sons  Oorporatlon,  of  New  York, 
as  provided  for  In  the  thir^-thlrd  clause  of 
this  my  last  wlU  and  testament"  FoUowbig 
out  the  purpose  thns  expressed  as  to  tiie 
shares  disposed  of  in  the  thirty-third  clause, 
the  testator,  manifestly  ex  industria,  meant 
by  bis  first  use  of  the  wwds  "nr  their  hehn," 
-^n  obscure  expression,  taken  collectively,— 
and  then  by  repeating  them  dlstributively 
with  the  addition  "or  assigns,  forever,"  to 
emphasize  the  absoluteness  of  bis  final  gift 
to  the  children  of  William  Stetaiway,  and  te 


Digitized  by  Google 


816 


67  NORTHBASTERN  BEPOBTBB. 


(N.y. 


exdvde  all  doubt  of  its  being  to  them  "for- 
ever."  Thus  the  absolute  owuersblp  was  not 
suspended  beyond  two  lives  In  beiug  at  tbe 
testator's  death,  but  only  Cor  one  life. 

We  bare  thus  far  assumed  that  the  con- 
tingent estates  were  given  to  tbe  (Uiildren  of 
William  Steinway  as  tenants  in  common,  and 
not  as  Joint  tenants.  Tenancy  in  common  In 
such  cases  is  tbe  statutory  rule,  unless  tbe 
will  expressly  declares  a  Joint  tenancy.  1 
Rev.  St.  p.  727,  S  44.  Uere  It  does  not  so  de- 
clare, but  tbe  import  of  tbe  words  employed 
is  that  each  one  of  William's  children  is  to 
take  both  income  and  principal  In  equal  pro- 
portions, and  by  that  tbe  testator  meant  that 
each  one  should  take  what  be  Intended  to  give 
him,  separately  and  solely  for  himself  or  her- 
self. No  survivorship  or  accumulation  Is 
mentioned.  This  court  has  steadily  refused 
to  Infer  a  Joint  tenancy,  in  tbe  absence  of 
words  expressly  intended  to  declare  it  Ste- 
venson T.  Lesley,  70  N.  Y.  512.  For  tbe  pur- 
poses of  management  only,  the  whole  fund  Is 
treated  aa  a  single  fund;  for  tbe  purposes 
of  bis  several  gifts  to  tbe  several  legatees, 
each  "equal  proportional  part"  is  treated  as 
separate  and  distinct  from  every  other.  To 
the  mind  of  tbe  testator  tbe  shares  of  capital 
stock  were  tangible  things,  as  separable  In 
their  nature  as  If  each  were  an  ingot  of  gold 
of  like  value.  The  corporation,  and  not  tbe 
trustees  under  the  will,  would  make  the  In- 
come, and  there  would  be  no  occasion  to  touch 
tbe  certificates  representing  the  corporate 
stock  until  1904.  By  directing  Its  division, 
the  testator  substantially  accomplished  it. 
Wells  T.  Wells,  88  N.  Y.  323;  Savage  v.  Bum- 
bam,  17  N.  Y.  571.  If  the  several  legacies 
were  given  to  each  legatee  in  severalty  at  the 
death  of  the  testator,  the  time  of  payment 
alone  being  postponed  until  1904,  and  tbe 
whole  income  accruing  upon  each  legacy  also 
given  to  each  legatee  to  be  paid  to  blm  an- 
nually in  tbe  meantime,  then  each  legatee  be- 
came, at  the  death  of  tbe  testator,  the  abso- 
lube  owner  of  the  corpus  of  liis  or  her  legacy 
and  of  its  full  beneficial  use,  and  thus  of  the 
whole  of  it,  except  as  sui^nded  for  the  life 
of  William  Steinway,— a  suspension  permitted 
by  the  statute.  Dodge  v.  Pond,  23  N.  Y.  69; 
Woodgate  v.  Fleet,  64  N.  Y.  566. 

Did  the  testator  intend  to  postpone  the  vest- 
ing of  tbe  legacies  until  1904,  or  simply  tbe 
payment  of  tbe  corpus  of  them?  If  tbe  fore- 
going views  are  correct,  then  tbe  case  is  sul>- 
stantially  brought  to  the  same  conditions  as 
exist  in  the  leading  case  of  Warner  v.  Du- 
rant,  76  N.  Y.  133,  greatly  relied  upon  by  the 
plaintiff.  There  the  bequest  was  in  form  to 
the  executors  of  an  invested  fund  of  $250,000, 
which  the  testator  directed  his  executors  to 
keep  Invested,  and  to  pay,  for  five  years  from 
the  first  of  January  after  his  deatJi,  interest 
at  the  rate  of  7  per  centum  per  annum  upon 
various  specified  amounts  thereof  to  various 
persons  named,  among  whom  was  Oliver 
Blush,  to  whom  he  directed  such  payment  of 
interest  upon  915,000,  and  that  sum  to  blm 


at  tbe  end  of  said  five  yean^  Blush  died  be- 
fore the  day  ot  payment  arrived,  and  tbe 
question  was  whether  tbe  legacy  vested  in 
him  at  tbe  testatM-'s  death.  If  not.  it  lapsed. 
The  court  held  that  It  was  vested.  To  do  this 
tbe  court  bad  to  find  In  the  will  Itself,  not- 
withstanding tbe  formal  gift  to  the  executors 
to  hold  the  fund  in  trust  for  five  years,  and 
tbe  absence  of  any  words  ol  gift  to  Blush,  ex- 
cept the  direction  to  pay  him  the  fund  at  the 
end  of  five  years,  and  the  7  per  centum  per 
annum  thereon  in  the  meantime,  tliat  the  tes- 
tator Intended  tbe  gift  to  be  absolute,  and  tbe 
time  of  payment  only  postponed;  thus  making 
the  gift  as  of  tbe  time  of  the  testator's  death, 
but  deferring  Its  payment  for  five  years. 

The  court  found  the  Intention  to  make  the 
gift  absolute  as  of  tbe  time  of  the  testator's 
death,  because  (1)  tbe  gift  was  by  the  wUl 
Itself  at  once  severed  from  the  general  estate 
for  the  benefit  of  the  legatee.  That  circum- 
stance exists  in  the  will  before  as.  (2)  Dur- 
ing the  five  years  in  which  the  payment  of  the 
legacy  was  deferred,  the  interest  upon  it  was 
to  be  paid  to  the  legatee,  and  ther^ore,  since 
the  testator  intended  that  tbe  legatee  should 
have  tbe  whole  fund  and  all  its  Income,  he 
actually  gave  him  at  the  outset  the  whole  of 
It,  notwithstanding  that  he  Interposed  tbe 
trustees  as  Intermediate  and  final  paymasters. 
Thus,  the  payment  of  the  whole  interest  or 
Income  of  the  legacy  pending  the  delay  In 
payment  of  tbe  principal  Is  ess^tlal  to  the 
Immediate  vesting  of  the  legacy.  Tbe  learn- 
ed counsel  tor  the  plaintlCF  insists  that  tbe 
will  before  us  falls  to  direct  su^  payment, 
and  that,  therefore,  the  legacies  were  not  Im- 
mediately vested.  We  concede  that  the  ques- 
tion Is  a  vital  one.  It  is  said  in  Smith  v. 
Edwards,  88  N.  Y.  92,  that,  If  any  part  of  the 
Interest  is  diverted  to  purposes  other  than 
tbe  benefit  of  tbe  legatees,  that  Is  treating 
tbe  principal  as  not  belonging  to  them,  and 
Warner  v.  Durant  is  to  the  same  effect.  See. 
also,  Delafield  r.  Sblpman,  103  N.  Y.  463,  9 
N.  E.  1»4. 

The  dhrection  In  each  of  the  four  subdivi- 
sions of  the  thirty-third  clause  is  that  the  ex- 
ecutors pay  to  the  legatees,  "in  equal  propor- 
tions, an  annual  sum  representing  an  annual 
Income  of  five  per  centum  on  and  from  such 
shores  [of  corporate  stock],  •  «  •  The 
excess  of  the  annual  income  of  such  shares 
over  and  alaove  said  five  per  centum  shall  be 
retained  by  my  executors  and  trustees  as 
their  compensation  for  tbe  management  of 
such  shares."  What  this  annual  Income 
would  be  was,  of  course,  unknown  to  the  tes- 
tator. It  subsequently  proved  to  be  from  18 
to  20  per  centum  per  annum,  until  about  the 
time  this  action  was  commenced.  But,  what- 
ever it  might  prove  to  be,  it  was  "on  and 
from  such  shares,"  and  the  excess  over  5  per 
centum  was  not  given  by  the  testator  to  his 
trustees  as  a  legacy  or  in  diminution  of  the 
several  legacies  to  the  named  legatees,  nor 
retained  In  or  for.  the  benefit  of  the  estate, 
but  "as  their  compensatlos  for  tbe  nunage- 
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moit  of  sndb  ■haxes"  of  capital  stock.  We 
must  treat  it  as  the  testator  did,  as  compen- 
satlcn  for  tbelr  managerowit,  for  the  benefit 
of  the  l^teeS)  and  tbecefore  not  diverted  to 
otiier  pnrpoaee.  So  treated,  the  6  per  centum 
per  annum  was  the  vbole  net  Income  of  the 
cocpua  of  the  legacies.  The  objection  la  lo- 
sisted  apoa  that  the  fi  ptf  centum  is  not  in- 
vtime,  bat  a  sum  representing  It,  and  that, 
unless  It  Is  paid  as  income  eo  nnidne,  It  does 
not  meet  the  reaulzements  oC  the  rule.  In 
Warner  Dnzant  the  direction  was  to  pay 
the  l^tees  7  per  centum  Interest,  not  ex- 
pressed aa  the  exact  or  the  whole  Interest 
that  the  fund  produced.  The  ehcumstance 
did  not  escape  notica  The  court  hdd  that 
the  payment  of  "an  amount  equal  to  all 
whidi  It  la  ciuHible  of  yielding,  or  may  be  ex- 
pected in  legal  methods  to  yield,"  would 
suffice.  la  Smith  t.  Bdwards  some  ezpres- 
sloas  of  the  learned  Judge  who  delivered  the 
oplnhm  of  the  court  seem  to  imply  that  pay- 
ment of  the  Interest  or  Income  should  be  di- 
rected eo  iu»nine»  following  the  rule  stated 
hk  Watson  t.  Hayes,  (ft  Uylne  ft  0. 126;  but 
In  Smith  T.  fidwards  the  testator  directed  the 
sppUcatifm  (rf  the  huome  to  various  purposes 
other  tiian  payment  to  the  legatees,  and  thus 
failed  to  direct  the  paymait  of  the  wh<de  eo 
nomine  or  otherwise.  We  are  not  constraUi: 
ed  by  authority  to  sacalflce  substance  to  form. 

The  plaintiff  Invokes  the  rule  that  where 
tbore  is  no  gift,  but  by  a  direction  to  exec- 
utors w  trustees  to  pay  or  divide,  and  to  pay 
St  a  future  time^  the  vesting  in  the  beue- 
fldary  will  not  take  idaoe  until  that  time  ar- 
rives. Warner  v.  Durant.  supra;  Smith  v. 
Edwarda,  supra;  Delafleld  v.  Shipman,  supra; 
Goebel  v.  Wolf,  113  N.  Y.  40S,  21  N.  B.  888. 
But  these  and  other  cases  show  how  tare  it 
Is  tliat  thore  la  no  other  e^resslm  In  the  will 
Indicating  the  time  when  the  ^ft  Is  to  vest 
If  there  are  other  exprestion^  all  must  he 
considered.  In  re  Brown,  supra.  The  rule 
is  to  aid  in  asrartaining  the  testator's  Inten- 
titm,  not  In  d^eating  it.  Chmpbell  v.  Stokes, 
supra.  It  was  said  In  Smith  v.  Bdwards  that 
the  rule  Is  a  flexible  one^  and  tbe  way  Is  open 
to  explore  the  otba  terms  and  conditions  of 
the  win  to  aacertaln  whether  they  do  import 
a  present  gift  Irre^ective  of  the  directicm  for 
payment  This  we  have  already  done. 

What  we  have  said  practically  disposes  of 
any  title  in  the  trustees.  Tbe  testator  gave 
the  management  which  be  specially  pointed 
out  and  limited  to  his  trustees,  but  the  prop- 
oty  to  be  managed  to  his  legatees.  Every- 
thing the  tnutees  are  directed  to  do,  they 
can  do  under  a  power  as  weU  as  If  they  had 
atwolute  title  In  themselves.  Where  neither 
ttie  statute  nor  the  terms  of  the  wlU  require 
it,  the  trustees  take  nothing  more  than  Is 
necossary  to  accomplish  the  purposes  of  the 
teitator.  Ho  statute  requires  the  trustees  to 
take  title,  even  to  support  tbe  contiogent  be- 
quests to  tbe  cblldrea  ol  William  Stulnway. 
1  Bev.  St.  p.  723,  I  10.  It  may  be  conceded 
that  they  have  an  administrative  title,  such 


as  executors  usually  have  to  the  p^sonal 
property  of  their  testator,  for  the  purposes  of 
administration,  good  against  all  the  world 
accept  the  heneflclaries,  but  as  to  them  a 
mere  aid  and  instrument  to  pass  it  forward 
to  them  in  the  due  course  of  administration, 
as  the  law  and  the  will  qipoints,  tree  anddear 
of  further  needs  or  liens  of  the  estate.  In 
such  cases  tbe  courts,  for  the  purpose  of  sus^ 
taining  the  will,  construe  an  authority  and 
duty  confmed  or  Imposed  upon  executors, 
where  it  is  possible  to  do  so.  as  a  mere  power 
in  truB^  although  the  duty  imposed*  or  the 
authori^  conferred,  may  require  that  the  ex- 
ecutors shall  have  control,  possession,  and  ac- 
tual management  of  tiie  estate.  Robert  v. 
Coming,  80  N.  Y.  237;  Downing  v.  Marshall, 
23  N.  Y.  366;  Post  v.  Hover.  33  N.  Y.  S93; 
Tn<^er  v.  Tucker,  6  N.  Y.  408.  We  th^nk 
these  trustees  took  no  title,  but  only  a  power 
In  trust,  and  that  the  several  legacies  vested 
severally  In  the  several  legatees  In  absolute 
ownership  within  the  j^od  measurable  by 
less  than  two  designated  lives  in  being  at 
the  death  of  the  testator.  The  Judgment 
should  be  affirmed,  with  costs  to  the  respond- 
ents payable  out  of  tbe  Income  of  the  fund. 

PABKSa.  a  J.,  and  GRAY.  O'BBUCN. 
HAIGHT,  OULLEN,  and  ^nBBNBB,  JJ.,  con- 
cur. 


Judgment  affirmed. 


(a  ouo  8t  4n> ' 
DAVIS  V.  DAVIS  et  al. 

(Snpreme  Court  of  Ohio.  April  10.  1900.) 

WILLS— CONSTRUCTION— RESIDUART  CLAUSE— 
VOID  OR  LAP8BD  LBGACIBS-TBSTATOR'S  IN- 
TBNTIOH. 

1.  When  a  residuary  clause  in  a  will  admits 

of  a  limited  applicstiou  as  well  as  of  one  of  a 
more  general  character,  it  ahould  be  siveo  that 
construction  which  will  be  most  favorable  to  the 
heir  at  law. 

2.  The  rale  which  adopts  a  construction  more 
favorable  to  the  residnary  legatee  with  respect 
to  void  or  lapsed  legacies  than  la  at^lled  with 
reapect  to  roid  or  lapsed  deviaes  does  not  obtain 
in  this  Btate.  The  will  ahould  be  conatrued.  in 
either  case,  ao  as  to  give  effect  to  the  intention 
of  the  testator  as  fairly  ascertained  from  a  con- 
sideration of  all  Its  proviaions  and  his  situation 
at  tbe  time  of  its  execution. 

.3.  Where  the  reaiduary  clause  is  limited  in 
terms  to  "the  balance"  that  remains  after  the 
parment  of  certain  legacies  from  a  fund  derived 
from  partienlar  property,  the  amount  of  such 
legacies  that  sie  vud  or  lai»ed  does  not  pass 
under  such  clause,  but  Is  sabject,  as  undisposed 
of  property,  to  the  statutes  of  descent  ana  dla- 
tribution. 

4.  Section  681S  ot  the  Beviaed  SUtutea.  whldi 
avoids  legacies  and  devisea  of  the  character 
therein  mentioned  upon  tbe  happealng  of  the 
specified  event,  was  deaicned  Bpecially  for  tbe 
protection  of  the  children  or  adopted  child  of 
the  testator  and  their  representatives,  though 
it  inures  to  tbe  benefit  of  tbe  collateral  heir 
when  the  lineal  heir  surrivea  the  testator  and 
then  dies. 

(Syllabus  by  tbe  Court.) 

Error  to  circuit  court,  Cuyahoga  coun^. 
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Action  b7  Joseph  Davis,  executor  of  Wil- 
liam Hutchlns,  against  Isolfua  Davis  and  oth- 
ers, to  construe  a  will,  and  to  obtain  direc- 
tions for  disposition  of  estate.  From  a  Judg- 
ment in  favor  of  ttie  executor,  IsoUna  Davla 
brings  error.  -Beversed. 

Joseph  Davis,  as  executor  of  the  will  of 
William  Hutchlns,  brought  the  action  below 
to  otitaln  a  judgment  giving  construction  to 
the  will,  and  directions  for  tbe  distribution  of 
a  portion  of  the  estate.  All  persons  In  inter- 
est, including  Isollna  Davis,  the  sole  heir  at 
law  of  the  testator,  were  made  parties;  and 
the  cause,  after  proceeding  to  Judgment  In 
the  common  pleas,  was  appealed  to  the  cir- 
cuit court,  where  Judgment  was  rendered 
adverse  to  the  heir,  who  brings  error  to  this 
court  The  material  parts  of  the  will,  and 
such  other  facts  as  are  necessary  to  an  un- 
derstanding of  the  case,  are  contained  in  tbe 
opinion. 

Jones  &  Anders(Hi,  for  pl&lnUfC  In  error. 
E.  P.  Wllmot,  for  defendant  in  errw. 

WILLIAMS,  J.  WUllam  Hutchlns  exe- 
cuted the  will  In  question  on  the  24th  day  of 
November,  1893,  and  died  In  Cuyahoga  coun- 
ty, where  he  had  theretofore  resided,  on  the 
12th  day  of  September,  1894.  O^he  will  vas 
admitted  to  probate  In  that  county  mx  the 
22d  day  of  September,  1894,  and  the  executor 
named  therein  duly  qnalifled.  The  tratator 
left  neither  widow  nor  lineal  descendant,  but 
the  plaintiff  in  error,  who  had  been  duly 
adopted  as  bis  child  In  accordance  with  the 
laws  of  this  state,  survived  him  as  his  sole 
heir  at  law.  by  the  win  certain  pecuniary 
legacies  are  given  to  collateral  relatlTra  of 
his  deceased  wife  and  of  his  own,  and  to  his 
adopted  cbUd,  and  to  some  other  peracms, 
which  are  not  deemed  Important  in  arriving 
at  a  construction  of  the  win.  The  following 
are  the  material  provisions  of  the  will: 

"Charitable  purposes:  (1)  I  give  $1,000.00 
<one  thousand  dollars)  for  a  county  poor  house 
whenever  built  or  bought  Until  then,  safely 
invest  the  mtme^,  and  g^ve  the  annual  pro- 
ceeds to  the  deserving  pora  of  Chagrin  Falls 
who  do  not  regularly  receive  help  of  the 
town.  (2)  I  give  $1,000.00  (one  thousand  dol- 
lars) towards  either  the  purchase  or  bulldii^ 
of  a  Congregational  Church  parsonage  in 
Chagrin  Falls,  if  the  trustees  so  provide,  (ffi 
1  give  $500.00  (Ave  hundred  dollars)  to  the 
Bible  Christian  Conferoice  In  Bngland  for 
their  China  Mission. 

"My  wni  is  also  that  my  live  stock  and 
farmli^  utenslUi  of  every  kind  be  sold  within 
six  months  of  my  death.  The  Bnterprise 
Mill,  my  interest  in  the  bualness  of  Stoneman 
and  Hutchlns,  with  what  of  real  estate  Is  not 
sold  oi  any  and  all  kinds,  shall  be  disposed  of, 
and  business  settled  up,  if  iKwsible,  within  (2) 
two  years  of  my  death.  And,  further,  this 
proceeds  arising  thaiefrom,  with  all  from 
any  and  all  sources  due  to  me  from  mortgage, 

ink,  or  bills  unpaid  at  my  death,  be  used  In 


paying  all  before  specified  as  my  Indebted- 
ness and  to  my  legatees  and  the  charities, 
and  the  balance  be  divided  between  the  chil- 
dren living  at  my  death  of  the  hereinafter 
named  brothers  and  sisters  of  my  late  wife 
and  myself,  viz.:  Bobert  Hutchlns,  Phillip 
Hutchlns  (2  daughters),  William  Down.  Mary 
Montjoy,  Grace  Isaacs,  my  late  sister  Bllz- 
abeth  Noakes,  and  Catherine  Isaacs.  P.  S. 
Henry  Noakes  bad  100  dollars.  Deduct  and 
properly  divide  with  others." 

The  testator  having  died  within  one  year 
after  the  execution  of  the  will,  leaving  an 
adopted  child  surviving  him,  the  three  char- 
itable bequests,  amounting  to  twenty-flTe 
hundred  dollars,  were  rendered  vtdd  by  the 
operation  of  section  601&  of  the  Revised  Stat- 
utes, which  provides  that:  **It  any  testator 
die  leaving  Issue  of  his  body,  or  an  adopted 
child,  living,  or  the  legal  representative  of 
either,  and  the  wlU  of  such  testator  give,  de- 
vise or  bequeath  the  estate  of  such  testator, 
or  any  part  thereof,  to  any  benevt^nt  rell- 
glous,  educational,  or  diarltable  purpose, 
*  *  *  or  to  any  person  In  trust  for  any 
such  purposes,  •  •  •  whether  moti  trust 
appears  <m  the  face  of  the  Instnunent  making 
such  gift,  devise,  or  bequest  or  not;  sndi 
will  as  to  such  gift,  devise,  or  bequest,  shall 
be  Invalid  unless  such  wHI  aball  have  been 
executed  according  to  law,  at  least  one  year 
prior  to  the  decease  of  such  testator."  The 
fund  derived  from  the  sources  named  In  the 
provisions  of  the  will  immediately .  following 
the  three  charitable  bequests,  and  .out  of 
which  the  testator  directed  them  to  be  paid, 
exceeds  their  am^regate  amount,  after  the 
payment  of  the  testator's  debte  and  the  satis- 
faction of  all  other  diargea  iqton  the  fund, 
leaving  a  balance  to  pass  under  that  clause 
the  wHI  to  the  dill^n  of  the  brothers 
and  sisters  of  the  testator  and  of  his  late 
wife,  as  thraitein  provided.  And  the  question 
Involved  in  the  constmctlon  of  the  will  upon 
whI<A  the  mentor  has  soi^t  the  Judgment 
and  direction  of  the  court  is  whether  the 
amount  ot  the  void  legacies  fell  Into  the  bal- 
ance above  mentioned,  or  passed  as  undis- 
posed of  property  to  the  adopted  child.  The 
circuit  court  held  the  amount  ot  those  leg- 
acies became  part  of  the  balance  referred  to, 
and  directed  distribution  thereof  accordln^y. 
upon  the  ground  that  the  language  disposing 
of  that'  balance  constitutes  a  residuary  clause 
that  Indudes  an  of  the  r^dunm  of  the  tes- 
tator's estate  not  otherwise  efTectnaUy  dis- 
posed of  by  the  win.  This  conclusion  seems 
at  variance  with  the  language  of  the  will 
and  the  apparent  Intrattlon  of  the  testator. 
Ttie  "balance"  tliat  Is  given  to  the  so-called 
"residuary  legatees"  Is  not  the  general  re- 
siduum of  all  of  the  testator's  estate,  but  only 
what  remained  of  a  particular  fond  dMived 
from  specified  sources,  after  deducting  there- 
from the  amount  of  the  charitable  legaclw 
and  certain  other  charges  uptm  it  The  gift 
of  that  balance  necessarily  oclndes  from  the 
gift  everything  that  the  will  provides  shall 
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be  deducted  from  the  fond  In  order  to  arrive 
at  the  balance.  The  testator,  when  he  made 
Ills  will,  evidently  expected  the  bequests  to 
the  charities  to  be  valid,  and  Intended  the 
money  to  be  applied  to  them  as  provided  In 
ttie  will;  otherwise,  he  would  not  have  made 
such  bequests,  niat  he  did  not  expect  those 
bequests  to  become  v<^d  by  his  death  within 
a  year  from  the  execution  of  the  will  Is  ap- 
parent from  the  fact  that  he  made  no  provl* 
slon  for  the  disposition  of  the  money  In  that 
event  And,  though  the  bequests  became  In- 
effectual to  carry  the  fund  to  the  expressed 
objects  of  the  testator's  bounty.  It  seems  ob- 
rlous  bis  intention  was  to  limit  the  gift  tm- 
der  the  so-called  "residuary  clause"  to  what- 
ever balance  should  remain  after  they  and 
other  charges  were  taken  out  of  the  fund 
from  which  they  were  directed  to  be  paid. 

There  can  be  no  proper  application  of  the 
role  that  a  residuary  clause  carries  all  the 
estate  of  the  testator  not  otherwise  lawfully 
disposed  of  by  the  will.  Including  void  and 
lapsed  legacies,  when  a  different  intention 
may  be  fairly  drawn  from  all  the  provisions 
irf  the  vrilL  We  are  aware  a  distinction 
has  sometimes  been  made  between  the  effect 
of  a  residuary  clause  with  respect  to  void 
and  lapsed  devises  of  realty  and  such  be- 
quests of  personalty.  In  regard  to  the  form- 
er, a  rule  requiring  that  construction  which 
is  most  favorable  to  the  heir  has  been  ap- 
plied, and  In  the  latter  one  which  Is  most 
favorable  to  the  residuary  legatee.  The 
reason  of  this  distinction  is  stated  by  Sir 
John  Leach,  M.  R.,  in  Jones  v.  Mitchell,  1 
Sim.  &  S.  290,  205,  to  be  "that  the  will  as  to 
the  personal  estate  speaks  at  the  time  of  the 
death  of  the  testator,  and  the  residuary 
l^tee  takes  not  only  what  la  undisposed  of 
by  the  expressions  of  the  will,  but  what 
becomes  undisposed  of  at  the  death  by  dis- 
appointment of  the  Intention  of  the  will"; 
vhlle  as  to  real  estate  "the  will  speaks  only 
St  the  time  of  making  It,"  and  the  residuary 
legatee  can  take  "nothing  but  what  at  that 
time  was  intended  for  him."  This  is  not 
a  very  satisfactory  reason,  since,  in  all  eases, 
the  intention  of  the  testator  must  control,  and 
tbat  Is  to  t>e  ascertained  in  the  light  of  his 
sitnatton  at  the  time  of  the  execution  of 
the  wni,  and  from  a  consideration  of  all  of 
its  provisions.  It  Is  more  probable,  as  stated 
in  Peay  v.  Barber,  1  Hill,  Ch.  Prac.  TO,  that 
the  distinction  grew  out  of  the  English  lav, 
under  wUch  personal  proper^  not  disposed 
et  bf  the  will  went  to  the  executor,  though 
Dot  of  kin  to  the  testator,  and  to  avoid  that 
resolt  the  courts  went  "very  far  to  favor 
the  residuary  legatee,  and  often  strained  a 
pohit,  to  include  such  prc^rty  in  the  re- 
Maam  under  the  will;  but,  as  undisposed 
of  realty  weat  to  the  heir,  the  courts  applied 
a  more  reasonatde  rale  in  upholding  his  rights, 
and  gave  him  the  property  Included  in  de- 
vises that  failed,  unlesa  an  intention  to  make 
a  different  disposition  was  shown  by  the  will." 
Some  American  courts  have  followed  the  Sng- 


llsh  decisions.  Greene  v.  Dennis,  6  Conn.  298; 
Van  Kleeck  v.  Protestant  Dutch  Otiurch,  20 
Wend.  471;  Rlker  v.  Corn  well,  113  N.  Y.  116, 
20  N.  E.  60Q.  The  reason  for  the  discrimination 
in  favor  of  residuary  legatees  in  cases  of  void 
legacies  has  never  existed  In  this  state,  where 
the  next  of  kin  take,  under  the  law,  both 
real  and  personal  pro[>erty  of  whlcb  no  dis- 
position is  made  by  will.  The  courts  which 
mfltntain  that  dlscrlnilnatiou,  however,  hold 
the  rule  to  be  applicable  only  where  there 
Is  a  general  residuary  clause  in  the  will 
embracing  all  of  the  otherwise  undisposed 
of  property  of  the  testator.  In  every  case 
that  has  been  brought  to  our  attrition, 
where  tbat  rule  has  been  applied,  the  will 
involved  contained  a  residnary  clause  of  that 
character.  In  King  v.  Woodhull,  S  Edw. 
Ch.  79,  82,  it  laid  down  that,  "to  entitle  a 
resldtiary  legatee  to  the  benefit  of  a  lapsed 
or  void  bequest,  he  must  be  a  legatee  of  the 
residue  generaUy,  and  not  partially  so;  for, 
where  it  is  manifest  from  the  express  words 
of  the  will  that  a  gift  of  the  residue  is  con- 
fined to  the  residue  of  a  particular  ftmd  or 
description  of  property,  or  to  some  certain 
residuum,  he  will  be  restricted  to  what  is 
thus  particularly  given,  since  the  l^tee  can- 
not take  more  than  Is  fairly  within  the  scope 
of  the  gift"  In  Kerr  v.  Dougherty,  T8  N.  T. 
329,  it  was  held  that  "the  general  rule  that 
in  a  will  of  personal  property  a  general  re^d- 
uary  clause  carries  whatever  Is  not  other- 
wise legally  disposed  of  does  not  apply  to 
a  residuary  clause  limited  by  Its  terms  to 
what  remains  after  payment  of  specific 
legacies;  In  such  case,  if  any  of  the  legacies 
are  void,  there  is  another  residuum  which  Is 
undisposed  of."  The  authorities  are  largely 
reviewed  in  that  case,  and  its  principle  has 
been  approved  In  the  later  decisions  in  that 
state.  The  same  doctrine  is  maintained  in 
Peay  v.  Barber,  1  HIU,  CSi,  Prac.  95,  where 
there  Is  also  a  general  discussion  of  the  sub- 
ject and  of  the  cases  bearing  upcm  It.  This 
principle  Is  also  declared  In  Bane  v.  Wick, 
19  Ohio,  828,  where  it  was  held  that  "If  the 
language  of  the  testator.  In  a  residuary 
clause  of  his  will,  will  admit  of  a  limited  ap- 
plication, as  welt  as  one  of  a  more  general 
character,  a  court  of  equity  will  give  it  IStat 
construction  which  will  be  most  favorable 
to  the  belr  at  law."  The  residuary  clause 
in  that  will  Is  not  much  dtsslmilar  to  that 
in  the  one  before  us.  There  the  testator, 
after  makii^  cortaln  devises  and  bequests,  di- 
rected that  his  executors  should  retain  id 
their  possession  all  of  his  hank  and  canal 
stock,  and  the  lands  and  town  pn^erty  the 
use  of  whl<di  vras  given  to  his  wife,  or  as 
much  as  should  be  sufficient  to  pay  all  bis 
debts,  legacies,  and  donations,  and  "the  bal- 
ance to  be  equally  divided  among  his  child- 
ren then  living."  A  daughter  of  the  testator, 
to  whom  certain  real  property  was  devised 
by  the  will,  died  before  the  testator,  and 
her  children  brought  the  suit,  claiming  as  to 
that  and  ottier  property  the  testator  die4 
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intestate,  and  that  they  lntaerlt«d.  In  rlglit 
of  their  mother,  as  heirs  of  the  testator,  their 
sbsre  of  the  Intestate  property.  The  living 
chOdren  of  the  testator  claimed  under  the 
residuary  clause  of  the  wlU.  The  court  held 
that  the  Trords  *the  balance"  In  the  residuary 
clause  ^onld  be  so  limited  "as  to  reach  noth- 
ing more  than  the  particular  fund  with  which 
they  stood  In  Immediate  connection,  nam^. 
the  bonk  and  canal  stoc^  and  the  lands  and 
town  property,  the  nse  of  which  had  been 
given  to  the  wife  of  the  testator";  and  that 
fund,  "after  being  charged  with  all  the  debts, 
l^cies.  and  donatlonB,"  yielded  "the  only 
'balance'  to  be  distributed"  to  the  teiriduary 
legatees. 

The  resldnary  clause  In  the  will  In  quM- 
t\on  here  does  not  purport  to  dispose  of  the 
general  residuum  of  the  testator's  property, 
bat  Is,  In  terms,  limited  to  the  disposition  of 
"the  balance"  of  a  particular  fund  derived 
from  certain  specified  sources;  and  that 
"balance"  Is  only  what  is  left  after  taking 
from  the  fund  the  amount  of  the  charitable 
bequests,  though,  from  the  happening  of 
an  unexpected  event,  they  became  void.  The 
requirement  that  the  amount  of  tbise  be- 
quests shall  be  taken  from  the  fund  in  order 
to  arrive  at  the  balance  that  shall  pass  under 
this  dause  to  the  jwrsons  named,  clearly 
evinces  an  Intentltm  of  the  testator  that  no 
part  of  that  amount  shall  go  to  them.  What 
dlspodtion  the  testator  w<Kild  have  made  of 
the  amount  if  he  bad  antldiHited  the  chart- 
table  legacies  might  have  failed  is  left  to 
mere  conjecture,  and  the  presumption  that 
he  did  not  Intend  to  die  intestate  as  to  any 
pv(^rty  to  trhlch  his  attention  was  directed 
does  not  authorize  the  court  to  dispose  of  It 
as  may  be  si^rased  the  testator  would  have 
done.  "In  the  construction  of  wills,  con- 
Jectnre  Is  not  permitted  to  supply  what  the 
testator  has  failed  to  indicate;  for,  as  the 
law  has  provided  a  definite  successor.  In  the 
absence  of  disposition.  It  would  be  unjust  to 
allow  the  right  of  this  ascertained  object  to 
be  superseded  by  the  claim  of  any  one  not 
pointed  out  by  the  testator  with  equal  dis- 
tinctness."  1  Jarm.  Wills,  •326. 

If  it  be  a  presumption  that  the  testator 
knew  of  the  provision  of  the  statute  already 
quoted  which  avoids  bequests  and  devises  of 
Uie  character  therein  mentioned  on  the  hap- 
pening of  the  specl0ed  event,  It  may  be  In- 
ferred that  he  Intended  the  amouut  of  such 
bequests  in  his  will  to  go  to  his  heir,  If  they 
became  Ineffectual,  with  as  much  certainty, 
at  least,  as  that  he  Intended  It  should  pass 
under  the  gift  of  the  balance  of  the  design 
nated  fund,  after  deducting  the  amount 
therefrom.  The  statute  evidently  was  ea- 
acted  tvT  the  q)eclal  protection  of  the  chil- 
dren or  adopted  child  of  the  testator,  and 
their  representatives,  in  the  cases  provided 
for,  though,  as  held  in  Pattoo  v.  Patton,  39 
Ohio  St.  696.  it  inures  also  to  the  benefit  of 
the  collateral  belt  when  the  lineal  heir  sur- 
vives the  tostator  and  then  dies.  We  think 


the  fttnd  In  question  should  be  awarded  to 
the  plaintiff  In  error.  Judgment  reversed* 
and  Judgment  for  plaintiff  In  error. 


in  Oblo  St.  4«) 

WICK  NAT.  BANK  v.  UNION  NAT.  BANK 
et  al. 

(Supreme  Court  of  Ohio.  April  24,  1900.) 

CORPORATIONS-STOCKHOLDERS'  LIABILITY  — 
TRANSFER.  OP  STOCK— TRANSFEREE  INSOL- 
VENT —  LIABILITY  OF  ASSIGNOR  —  ASSBSS- 
MBNTS  ON  SOLVENT  STOCKU(H.DBtaS— RIGHTS 
OF  CRBDITORS. 

1.  Where  the  holder  of  stod^  in  a  corporatioa 

has  transferred  his  stock  in  good  fatth  to  one 
who,  at  the  time  of  subjecting  tlie  stockholders* 
liability  to  the  payment  ot  the  debts  of  the  cor- 
poration,  is  insolvent,  the  liability  of  anch  as- 
signor of  stock  may,  subject  to  the  rale  estab- 
lished in  Harpold  v.  Stobart,  21  N.  E.  637,  46 
Ohio  St.  307,  be  subjected  to  the  payment  of 
debts  which  accrued  while  he  held  the  stock,  in 
case  a  sufficient  fund  is  not  raised  by  assese- 
ment  upon  solvent  stockholders  to  satisfy  all 
creditors. 

2.  In  Eiuch  case  the  fund  arising  from  assess- 
ments on  solrcDt  persons  who  are  stockholders 
at  the  time  of  the  decree  should  be  applied  pro 
rata  upon  all  the  debts  of  the  corporation,  and 
funds  Brisin?  from  assessments  on  persons  who 
had  been  stockholders,  but  had  assif^ed  their 
stuck  in  good  faith  before  the  insolvency  of  the 
corporation,  should  ha  applied  to  the  residue,  if 
any,  owing  to  those  who  were  credittHra  at  the 
time  such  stock  was  assigned. 

(Syllabus  by  the  Court.) 

Error  to  the  circuit  court,  Cuyahoga  counly. 

Action  between  the  Wick  National  Banlt 
and  the  Union  National  Bank  and  others. 
From  the  Juc^m^t  the  Wick  National  Bank 
brings  error.  Affirmed. 

Williamson,  Gushing  &  Clarke,  C.  D.  Hlne, 
Webster  &  Cook,  Garfield,  Gai-field  &  Howe, 
and  3.  J.  Sullivan,  for  plaintiff  In  error. 

Where  a  solvent  stockholdw  transfers  his 
shares  to  one  who  is  solvent  at  the  time  of 
the  subjecting  of  the  stockholdm*  liability 
to  the  payment  of  the  debts,  the  fund  derived 
from  such  transferring  solvent  holder  of  stock 
should  go  into  a  common  fund,  to  be  dis- 
tributed pro  rata  among  all  the  creditors  of 
the  corporation.  Umsted  v.  Busklrk,  17  Ohio 
St  114.  Const  art  13,  S  3,  provides  that  hi 
all  cases  each  stockholder  aball  be  liable  over 
and  above  the  stock  owned  by  him,  and  any 
amoimt  paid  thereon,  to  a  further  sum  at 
least  equal  In  amount  to  such  stock:  and 
the  statutory  provision  Is  that  the  stock- 
holders shall  be  liable.  In  addition  to  their 
stock.  In  an  amount  equal  to  the  stodc  by 
them  subscribed  or  otherwise  acquired,  to 
the  creditors  of  the  corporation.  The  lia- 
bility thus  created  Is  expressly  "to  the  credit- 
ors of  the  corporation."  This  liability  Is  to 
secure  "payment  of  the  debts  and  liabilities 
of  the  corporation."  Brown  v.  Hitchcock. 
36  Ohio  St  067,  lays  down  a  rule  for  creathig 
a  fund  for  "the  creditors  of  the  corporation," 
but  does  not  provide  for  Its  distribution. 
Harpold  V.  Stobart  46  Ohio  St  400,  21  N. 
£1  637,  determines  the  method  of  calculating 
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the  amount  of  the  liability  of  the  stock- 
h(dder,  and  relates  solely  to  the  creation  of 
a  fund,  and  not  to  Its  distribution.  Peter 
T.  Manofacturlng  Co.,  56  Ohio  St.  181,  46 
X.  f:.  894.  only  determines  that,  if  a  person 
sella  or  gives  away  stock  In  order  to  avoid 
liability  for  future  indebtedness,  such  trans- 
fer is  valid,  and  he  Is  not  liable  for  subse- 
quently contracted  debts.  In  the  dissenting 
opinion  In  Brown  t.  Hltchcoclt,  30  Ohio  St. 
<ki7,  the  court  states  that  there  is  no  disa- 
greement between  the  members  of  the  court 
In  the  proposition  that  the  aggregate  security 
for  tbe  dues  of  a  corporation  is  the  aggre- 
gate stock  of  the  corporation,  and  all  amounts 
unpaid  thereon,  with  a  further  sum  equal 
to  the  total  amount  of  the  stock;  nor  is 
there  any  disagreement  that  the  security  thus 
provided  must  be  distributed  pro  rata  among 
all  the  creditors.  "This  right  against  the 
Etockh^ders  is  intended  for  the  equal  ben- 
efit of  all  creditors."  Harpold  t.  Stobart,  46 
Ohio  St.  307.  21  N.  E.  637.  To  the  same 
effect  Is  Umsted  t.  Buskirk,  17  Ohio  St  114^ 

Heteley  &  Selcer  and  Sqnire,  Sasdere  & 
Dempsey,  for  defendants  In  error. 

The  fund  was  earned  by  the  creditors  to 
whom  It  Is  distributed,  and  the  complaining 
creditors  could  have  no  claim  against  the 
stockholders  In  question,  and,  not  having  any 
claim,  could  not  have  raised  any  fund  by 
assessing  the  stock  owDed  and  transferred  pri- 
or to  the  time  from  debts  accrued.  The  ques- 
tion referred  to  In  the  dissenting  opinion  In 
Brown  V.  Hitchcock,  36  Ohio  St.  667,  was  not 
before  the  court  at  the  time,  and  the  language 
used  must  be  understood  as  limited  to  the 
case  then  before  the  court.  In  Umsted  v. 
Buskirk,  17  Ohio  St  113.  the  position  taken 
by  defendants  In  error  was  that  It  was  not 
the  Intent  of  the  legislature  to  make  stock- 
holders in  railroad  companies  Individually 
liable,  but  that  they  were  subject  to  be  as- 
sessed pro  rata  by  the  corporation  to  the  ex- 
teat  of  their  statutory  liability,  and  the 
question  of  distribution  of  the  fund  was  not 
considered.  A  suit  to  subject  the  statutory 
liability  Is  a  proceeding  in  equity,  and  a 
court  can  render  snch  decree  as  equity  re- 
quires. Wright  T.  McCormack,  17  Ohio  St 
S6. 

SPEAR,  J.  The  case  here  In  error  arises 
out  of  a  controversy  In  a  suit  brought  by  the 
creditors  of  the  Champion  Spring-Bed  Com- 
pany, a  corporation,  against  stockholders,  to 
enforce  stockholders'  liability  under  the  stat- 
ote.  Certain  of  the  existing  debts  of  the 
corporation  were  created  prior  to  the  transfer 
of  the  stock  of  certain  stockholders  who  sold 
and  transferred  their  stock  to  Insolvent  pur- 
chasers,  but  the  bulk  of  the  existing  indebt- 
edness accrued  afterwards,  and  the  contro- 
Tersy  below  was  as  to  the  division  of  the 
amount  arising  from  assessments  upon  those 
former  stockholders.  The  trial  court  held 
that  the  fund  so  arising  should  be  applied 
07  N.B.-21 


In  payment  of  the  Indebtedness  easting  at 
the  time  of  the  transfer,  and  that  no  part 
thereof  should  be  applied  to  the  debts  .of  the 
company  contracted  subsequent  to  that  date. 
The  circuit  court  affirmed  that  judgment,  and 
error  is  brought  in  the  Interest  of  the  later 
creditors.  So  that  the  question  presented  by 
the  record  Is:  Where  a  solvent  stockholder 
transfers  his  shares  to  one  who.  at  the  time 
of  subjecting  the  stocidiolders'  liability  to  the 
payment  of  debts,  is  insolvent,  shall  the  fund 
derived  from  the  assessment  upon  such  trans- 
fi'rriog  stockholders  be  applied  solely  to  the 
payment  of  debts  of  the  corporation  exist- 
ing at  the  time  of  such  transfer,  or  shall  It  be 
applied  pro  rata  to  all  debts,  regardless  of 
when  they  were  contracted?  Our  constitu- 
tional provision  la:  "Dues  from  corporations 
shall  be  secured  by  such  individual  liability 
of  the  stockholders,  and  other  means,  as  may 
be  prescribed  by  law."  Const  art  13,  S  3. 
And  the  statute  is:  "All  stockholders  »  •  * 
shall  be  deemed  and  held  liable  to  an  amount 
equal  to  their  stock  subscribed.  In  addition 
to  said  stock,  for  the  purpose  of  securing 
the  creditors  of  such  company."  Rev.  St.  § 
3258.  It  Is  to  be  noted  that  no  method  or 
basis  of  distribution  Is  prescribed,  and  wlietU- 
er  distribution  Is  to  be  pro  rata  among  cred- 
itors or  otherwise  Is  left  to  judicial  determi- 
nation. U  Is  conceded  by  plaintiffs  in  error 
that  no  decision  of  this  court  covers  the  prop- 
osition. But  It  la  Insisted  that  expressions  in 
cases  involving  the  enforcement  of  statutory 
Uabillty,  notably  Umsted  T.  Buskirk.  17  Ohio 
St.  114,  Brown  v.  Hitchcock.  36  Ohio  St. 
007,  and  Harpold  v.  Stobart  46  Ohio  St  397, 
21  N.  E.  637,  favor  the  claim  of  the  plaintiffs 
In  error.  That  claim  is,  in  substance,  that 
as  BtatM  In  Umsted  v.  Buskirk.  supra,  "the 
right  arising  out  of  this  [the  stockholders'] 
liability  is  Intended  for  the  common  and  equal 
benefit  of  all  the  creditors,"  aud  from'  this  it 
follows  that  the  liability  of  the  stockholders 
is  to  secure  payment  of  the  debts  and  liabili- 
ties of  the  corporation;  not  some  of  them, 
but  all  of  them;  not  such  as  may  be  contract- 
ed at  some  given  period,  but  without  restric- 
tion, all  of  them.  On  the  other  hand,  coun- 
sel for  defendants  in  error  Insist  that  the 
creditors  wlio  were  such  at  the  time  the  trans- 
fer of  stock  was  made  are  to  receive  the  same 
pro  rata  share  as  other  creditors  out  of  the 
general  fund  derived  from  the  assessment  of 
all  solvent  stock  outstanding  at  the  time  of 
the  Insolvency  of  the  corporation,  and,  in  addi- 
tion«  to  receive  the  extra  amounts  by  reason 
of  asseaaments  on  stock  outstanding  whllr 
they  alone  were  creditors,  to  be  applied  to- 
wards the  payment  of  such  parts  of  their 
claims  as  remain  unpaid  by  reason  of  the 
lUBufflclency  of  the  fund  raised  by  the  general 
assessment  It  Is  not  proposed  here  to  dls- 
ctiss  these  several  contentions  at  length,  but 
to  simply  state  the  conclusions  to  which  the 
court  has  arrived.  For  arguments  pro  and 
con  reference  Is  had  to  the  able  briefs  of 
counsel,  which  precede,  and  to  the  authorities 
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whidi  aie  there  dted.  It  Is  true  tbat  tbe  pre- 
cise guestloD  has  not  been  heretofore  consid- 
ered by  this  court;  at  least  not  In  any  re- 
ported case.  It  Is  further  true,  as  we  thlnfc, 
that  excerpts  from  Umsted  v.  Busklrk  and 
Harpold  v.  Stobart,  supra,  to  be  found  In 
the  brief  of  plaintiffs  In  error,  do  not  ma- 
terially aW  their  contention,  for,  by  all  rules 
of  construction,  they  must  be  held  to  apply 
to  the  precise  question  in  band,  which  was 
not  this  question,  no  matter  of  distribution 
being  then,  before  the  court.  An  attentive 
consideration  of  those  cases  will  show  that 
when  It  Is  stated  that  the  right  against  stock- 
holders arising  out  of  their  statutory  liability 
is  intended  for  the  common  and  equal  benefit 
of  all  creditors,  the  content  indicates  that  ref- 
erence Is  had  to  such  creditors  as  are  in  a 
position  to  demand  an  enforcement  of  the 
right,  and  to  them  only.  As  to  the  expres- 
sions quoted  from  tbe  opinion  of  Mclivaine, 
J.,  in  Brown  v.  Hitchcock,  it  should  be  remem- 
bered that  they  axe  dicta  of  a  dissenting 
Judge,  and  while,  apparently,  they  seem  to 
have  been  shared  by  the  others,  yet  the  prop- 
osition stated  was  not  argued  by  the  coun- 
sel, and  not  involved  In  tbe  case  before  them 
for  adjudication.  What  conclusion  would 
have  been  reached  after  full  argument,  and 
under  the  responsibility  of  deciding  a  live 
question,  we  have  no  means  of  determining. 
It  having  been  settled  by  previous  decisions 
that  where  holders  of  stock  are,  at  the  time 
action  is  brought  to  enforce  stockholders'  lia- 
bility, Insolvent,  the  liability  of  assignors  of 
such  stock  may  be  subjected  to  payment  of 
debts  existing  at  the  time  of  the  transfer, 
we  have  as  a  new  question  a  proper  rule  of 
distribution  of  the  fund  made  by  assessment 
upon  such  former  holders  of  stock;  and  It 
is  not  free  from  difficulty.  Two  considera- 
tions, however,  lead  us  to  the  conclusion  that 
the  better  reason  supports  the  contention  of 
defendants  In  error,  and  that  the  Judgments 
below  should  be  affirmed: 

First  Those  who  were  creditors  at  and  pri- 
or to  the  transfer  are  in  law  presumed  to 
have  trusted  to  the  responsibility  of  the  then 
stockholders,  as  well  as  to  the  property  of 
the  corporation,  and  the  obligation  of  the 
stockholder  to  the  creditor  Is  in  the  nature 
of  a  contract,  and  although  not  in  form  an 
express  personal  contract  yet  is  of  equally 
binding  force.  It  springs  out  of,  and  is  co- 
existent with,  the  contract  between  the  cor- 
poration and  the  creditor.  Brown  v.  Hitch- 
cock, supra;  Corning  v.  McCullough,  1  N.  Y. 
47;  Hawthorne  v.  Calef,  2  Wall.  10,  17  L.  Ed. 
776;  Norrls  v.  Wrenschall,  34  Md.  492;  Hager 
V.  aeveland,  86  Md.  476.  There  arises,  there- 
fore, a  manifest  equity  In  favor  of  such  cred- 
itors. 

Second.  Such  transferrors  of  stock  have  In- 
curred no  statutory  liability  to  the  later  cred- 
itors, and  owe  no  contractual  duty  to  them. 
Nor  are  they  in  any  way  liable  to  them  be- 
cause of  once  having  been  the  owners  of 
stock.    These  later  creditors  can  have  no 


standing  to  demand  distribution  to  them  of  a 
fund  which  arose,  not  from  any  contract  with 
them,  or  with  any  one  for  their  benefit,  nor 
by  reason  of  any  liability  accruing  In  their 
favor,  but  from  a  contract  wholly  with  oth- 
ers, and  for  the  benefit  of  others,  and  resting 
upon  a  liability  created  wholly  in  favor  of 
others.  Hence  the  fund  which  accrues  from 
assessments  upon  such  assignors  of  stock  can 
in  no  sense  belong  to  the  subsequent  creditors, 
and  they  are,  therefore,  not  deprived  of  any 
right  by  the  application  of  such  fund  to  tbe 
satisfaetloD  of  the  debts  owing  to  tbe  earlier 
creditors. 

We  are  of  (pinion  that  tbe  proper  rule  is 
that  as  to  the  fund  arising  from  assessments 
upon  all  who  were  stockholders  at  tbe  time 
of  the  decree  enforcing  stockholders'  llabllitj- 
all  tbe  creditors  should  share  pro  rata,  bnt 
as  to  funds  arising  from  assessments  upon 
persons  who  had  been  stockholders,  but  bad 
assigned  their  stock  in  good  faith  before  the 
Insolvency  of  the  corporation,  such  funds 
should  be  applied  to  the  residue,  If  any,  ow- 
ing to  creditors  who  were  such  at  the  time 
of  the  assignment  of  tbe  stock;  the  liability 
of  such  transferrors  of  stock  t>e!ug  subject  to 
the  limitations  stated  In  Harpold  t.  Stobart. 
Judgment  affirmed. 


an  Haas.  38) 

SMITH  et  al.  v.  BUTLER  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    May  16,  1900.) 

ACTIONS  AT  LAW— CONSOLIDATION— NEW  PAR- 
TIEM  —  DEPENDANT  —  STATUTE  OF  LIMITA- 
TIONS —  SHIP'S  HUSBAND  —  INTEREST  —  EVI- 
DENCE OF  CUSTOM  —  DISREGARDING  EVI- 
DENCE-BILL OP  EXCEPTION. 

1.  Where  plaintiffs,  through  a  misapprehen- 
sion, bronirfit  three  separate  actions  at  law  to  en- 
force a  cause  of  action  which  could  only  be  en- 
forced by  one  bill  io  equity,  tbe  court  has  pow- 
er to  allow  the  actions  to  be  amended,  and  con- 
solidated Into  one  bOI  In  equity,  on  a  showing 
tbat  a  new  action  begun  might  be  barred  by  the 
statute  of  limitations. 

2.  Where  plaintifEs,  before  llmitatiODs  had  ex- 
piredj  brought  three  actions  at  law,  which,  on  a 
showing  that  a  new  action  began  might  be  bar- 
red by  limitations,  were  consfdidated  into  one 
bill  in  equity  after  limitations  had  expired,  plain- 
tiffs' claim  is  not  barred  except  as  to  those  de- 
fendants who  were  first  made  parties  in  the 
bill  in  equity. 

3.  In  an  action  to  recover  a  deficit  resulting 
from  voyages  of  a  bark,  evidence  is  admissible 
of  a  custom  of  the  port  of  Boston  for  ship's  hus- 
bands to  make  advances  for  disbursing  vessels 
managed  by  them,  and  credit  interest  on  ail 
sums  received  by  them  from  the  date  of  the  re- 
ceipt and  debit  interest  on  all  sums  paid  out 
by  them  from  the  dote  of  payment,  where  there 
is  an  implied  agreement  between  plaintiffs  and 
defendants  that  plaintiffs  should  so  charge  and 
allow  interest  as  It  is  competent  for  parties 
to  agree  to  [ny  Interest  on.  a  running  account, 
which  agreement  may  be  proved  by  evidence  of 
the  custom  known  to  the  parties. 

4.  In  an  action  to  recover  a  deficit  resulting 
from  voyages  of  a  bark,  in  determining  whether 
or  not  a  custom  exists  at  the  port  of  Boston 
for  ship's  husbands  to  make  advances  for  dis- 
bursing vessels  managed  by  them,  and  credit 
interest  on  all  sums  receiTed  by  them  from  tbe 
date  of  the  receipt,  and  debit  interest  on  all 
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■anu  paid  out  by*  them  from  date  of  parmeDt, 
vfaere  one  of  the  defeniilants  testified  that  he 
koeir  of  no  SQch  custom,  and  audi  defendant 
had  ovned  in  a  large  numbw  of  Teasels  sail- 
ing  from  such  port,  the  master  was  warranted 
in  diBbelieving  his  testimonj'. 

5.  In  an  action  to  recover  a  deficit  resulting 
from  Toyages  of  a  bark,  where  interest  is  char- 
ged bj  the  ship's  husband  on  all  sums  of  mon- 
ey receiTed  from  date  of  receipt,  and  interest 
debited  on  all  gums  paid  out  fr<Kn  date  of  pay- 
ment,  when  the  amount  received  by  [daintira  in 
each  year  and  credited  and  dnly  applied  to  the 
account  with  the  owners  of  vessels  exceeds  the 
interest  charge  for  that  year,  such  charge,  be- 
ing the  balance  of  Interest  diarced  on  the  items 
of  each  side  of  the  account  for  the  year  in  ques- 
tion, was  paid,  and  the  charge  for  each  year  fol- 
lowiac  was  on  a  new  principal,  less  than  the 
original  iwindpal,  not  made  op  in  any  part  of 
interest,  and  was  not  objectionable  in  uiat  inter- 
eat  T^aa  charged  on  interest  in  contravention  of 
Pub.  St.  c.  77, ,  f  3,  providing  that  no  greater 
rate  of  interest  than  6  per  cent,  should  be  char- 
ged nnless  the  agreement  to  pay  such  greater 
rate  Is  in  writing. 

6.  In  an  action  to  recover  a  deficit  resulting 
from  voyages  of  a  barb,  an  exception  to  the  rul- 
ing of  a  master  admitting  evidence  of  a  custom 
tor  ship's  husbands  In  the  port  of  Boston  to  in- 
snre  fi^ffhts  to  cover  advances  made  by  them, 
and  to  charge  to  the  owners  the  premiums  of 
audi  insurance,  is  not  before  the  court  when 
there  is  nothing  in  the  record  to  show  that  plain- 
tiffs charged  interest  in  such  manner. 

Report  from  superior  court  Suffolk  county; 
Henry  N.  Sheldon,  Judge. 

SylTanns  Smith  and  another  brought  three 
s^)arate  actlone  at  law  against  Benjamin  F. 
Butler.  Joseph  L.  and  B.  H.  McLanthlln,  and 
Morton  Bradford  to  recover  a  deficit  resulting 
from  the  voyages  of  a  bark.  On  motion  the 
superior  court  allowed  plaintiffs  to  amend  by 
changing  the  actions  at  law  into  a  BUit  in 
equity  on  a  showing  that  a  new  action  begun 
might  be  barred  by  the  statute  of  IlmitatIoi]& 
From  the  action  of  the  superior  court  oTer- 
ruUng  defendants*  demurrer,  they  appeaL 
There  was  a  reference  to  a  master  by  the  su- 
perior court,  who  found  for  plaintiffs,  end 
defendants  except  to  his  r^rL  Modified  and 
affirmed. 

E.  P.  Carver  and  A.  C.  Bumham,  for  plain- 
tiffs.  William  H.  Baker,  for  defendants. 

LORING,  J.  1-  The  first  question  present- 
ed La  this  case  Is  that  raised  by  the  appeal  of 
the  defendants  Butler,  B.  H.  and  J.  h.  Mc- 
].authlln,  and  Bradford,  who  were  the  defend- 
ants in  the  three  actions  at  law,  from  the 
order  of  the  superior  court  allowing  the  three 
actions  at  law  to  be  consolidated  and  amended 
Into  one  bill  in  equity.  In  which  all  the  part 
owners  of  the  bark  (23  In  addition  to  them- 
selves, making  20  In  all)  were  Jolued  as  par- 
ties defendant.  A  motion  was  made  by  the 
plaintiff  In  each  of  the  three  actions  at  law, 
stating  that  the  action  In  which  the  motion 
was  filed  and  the  other  actions  at  law  had 
been  begun  under  a  misapprehension,  and 
that,  in  consequence  of  the  lapse  of  time,  a 
Dew  proceeding  might  be  barred  by  the  stat- 
ute of  limitations,  and  praying  that  the  action 
at  law  In  question  might  be  amended  by  chan 
glng  It  Into  a  suit  In  equity,  In  which  all  of 


said  co-owners  should  be  joined,  and  annexing 

thereto  the  bill  in  equity  to  be  filed  If  the  mo- 
tion was  allowed.  The  superior  court  made 
an  entry  In  each  action  at  law,  allowing  the 
"motion  to  amend  by  changing  Into  suit  In 
equity  and  consolidation  with"  the  other  two 
actions  at  law.  There  Is  no  question  of  the 
power  of  the  superior  court  to  allow  an  action 
at  law  to  be  amended  Into  a  bill  in  equity,  and 
we  have  no  more  doubt  of  its  power  when, 
through  a  mis^prehenslon,  plaintiffs  have 
brought  three  separate  actions  at  law  to  en- 
force a  cause  of  action  which  can  only  be 
enforced  by  one  bill  in  equity  to  consolidate 
the  actions  and  amend  the  consolidated  action 
into  a  bill  In  equity. 

2.  The  second  question  Is  the  question 
whether  the  plahitiffs*  claim  is  barred  by  the 
statute  of  limitations.  The  cause  of  action 
sued  on  was  not  barred  when  the  three  ac- 
tions at  law  were  originally  brought,  but  It 
was  barred  when  the  motion  to  consolidate 
those  actions  and  to  convert  them  into  a  bill 
in  eqnlty  was  mad&  We  are  of  opinion  that 
the  plaintiffs'  claim  against  the  defendants  In 
the  three  original  actions  at  law  Is  not  barred, 
but  that  their  claim  against  those  defendants 
who  were  first  made  parties  to  the  litigation 
by  the  filing  of  the  bill  in  equl^  is  barred.  So 
far  as  the  defendants  in  the  three  original 
actions  are  concerned,  the  cause  of  action  en- 
forced by  the  decree  entered  in  the  bill  in 
equity  Is  the  cause  of  action  sued  on  in  the 
separate  actions  at  law.  In  each  action  at  law 
the  plaintiffs  sought  a  Judgment  against  the 
defendant  in  that  action  for  his  share  of  the  ^ 
deficit  resulting  from  the  voyages  of  the 
bark  in  question.  In  the  bill  In  equity,  a  de- 
cree has  been  entered  against  each  defendant 
separately,  directhig  him  to  pay  to  the  plain- 
tiff a  specified  sum  which  the  court  found  to 
be  that  defendant's  share  of  the  deficit  In 
question.  The  only  purpose  of  the  amendment 
was  to  ciure  a  mistake  made  by  the  plaintiffs' 
counsel  as  to  the  proper  remedy  for  enforcing 
the  causes  of  action  which  were  the  subject 
of  the  three  actions  at  law,  and  the  reason 
given  by  the  plaintiffs  for  their  motion  to  be 
allowed  to  amend  In  place  of  beginning  a  new 
action  was  that  a  new  action  "might  be  bar- 
red by  the  statute  of  limitations."  It  has 
been  the  settled  practice  In  this  common- 
wealth for  a  period  of  over  50  years  to  allow 
amendments  under  such  circumstances,  In 
place  of  putting  a  plaintiff  to  a  new  milt,  and 
to  allow  those  amendments  on  tbe.  ground 
that  If  a  new  suit  were  brought  it  would  be 
barred  by  the  statute.  We  cannot  doubt  that 
this  was  effectual,  and  that  the  defendant 
could  not  plead  the  statute  to  tbe  action  so 
amended.  Davenport  v.  Holland,  2  Cush.  1, 
15;  Sanger  v.  Olty  of  Newton,  134  Mass.  308- 
310:  Lorlng  v.  Salisbury  Mills,  126  Mass.  133. 
142.  But  the  suit  In  equity,  as  against  the 
defendants,  who  were  brought  In  by  amend- 
ment was  begun  for  the  first  time  wben  the 
amendment  was  made,  and  they  were  for  tte 
first  time  made  parties  defendant  The  stat- 
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ute  of  Umltations  Is  a  bar  to  the  claim  against 
tbau.  Miller  t.  Mclntyre,  6  Pet  61,  8  L.  Ed. 
320;  Woodward  t.  Ware.  37  Me.  503;  Brown 
T.  Gooleby,  34  Miss.  437.  The  case  does  not 
come  witbin  the  principle  of  Burgle  v.  Parks/ 
11  Lea.  84,  In  which  It  was  held  that  in  a 
Bult  to  enforce  a  claim  against  the  estate  of 
a  testator  of  whose  will  there  were  two  ex- 
ecutors, one  of  whom  only  was  sued,  the  stat- 
ute  of  limltationB  could  not  be  set  up  by  the 
otb«r  executor  wben  be  was  Joined  ae  a  party 
defendant  by  an  amendment  after  the  statu- 
tory' time  had  run.  Is  that  case  the  amend- 
ment cored  a  description  of  the  person  who 
represented  the  estate,  which  was  liable  for 
the  cause  of  action  originally  sued  on.  Here 
no  claim  was  made  against  the  new  defend- 
ants in  the  three  actions  originally  brought 
at  law.  and  the  amendment  introduced  a  new 
cause  of  action,  against  a  new  defendant  Nor 
does  this  case  come  within  Woodward  t. 
Ware,  87  Me.  503,  564.  cited  by  the  plaintiffs. 
In  that  case  It  was  intimated  that,  If  a  surety 
Is  sued  before  the  statute  has  run,  and  the 
prlndiml  Is  made  a  party  defendant  by  amend- 
ment after  the  expiration  of  the  statutory 
time.  It  may  be  that  be  could  not  plead  the 
statute  of  limitations.  The  principle  on 
which  ttie  intimation  rests  Is  that  the  surety. 
If  the  surety  la  forced  to  pay  under  those  cir- 
cumstances, would  have  a  remedy  over 
against  the  principal,  though  the  remedy  of 
the  creditor  against  tbe  principal  was  bar- 
red. But  here  tbe  plalntHFs  seek  to  charge 
each  defendant  with  his  separate  share  of  the 
loss  resoltlog  from  the  foreign  voyagee  oi  the 
bark  In  question,  and  the  payment  by  the 
defendants  In  the  three  original  actions  at  law 
of  their  shares  of  that  loss  gives  them  no  Tem<- 
edy  over  against  the  defendants  who  have 
been  subsequently  brought  In  by  the  amend- 
ment, or  against  anybody  else. 

8.  The  third  qnestlon  Is  that  raised  by  the 
exception  to  the  admission  by  the  master  of 
evidence  of  a  "custom  of  the  port  of  Bos- 
ton for  ship's  hnsbands  to  make  advances 
for  disbursing  vessels  managed  by  tbem,  and 
credit  Interest  on  all  sums  received  by  them 
from  the  date  of  the  receipt  and  debit  Inter* 
est  on  all  snlus  paid  out  by  tbem  from  the 
date  of  payment"  and  to  the  Interest  being 
computed  In  that  way  In  this  case.  But  the 
master  found  "that  there  was  an  Implied 
agreement  between  tbe  plaintiffs  and  the  de- 
fendants that  the  plalntlfts  should  so  charge 
and  allow  interest"  It  Is  competent  for  par- 
ties to  agree  to  pay  Interest  on  Items  In  a 
nmning  account  and  such  an  agreement 
may  be  preyed  by  evidence  that  there  was 
a  cnatom  to  that  effect  and  that  that  cus- 
tom was  known  to  the  parties.  Fisher  t. 
Sargent  10  Cusb.  251.  In  this  case  there 
was  evidence  that  there  was  such  a  custom, 
and  that  that  custom  was  known  to  the  par- 
ties. The  defendants  R.  H.  and  J.  L.  Mc- 
liauthlln  claimed  that  the  right  to  charge 
them  Interest  stands  differently  from  the 
right  to  charge  interest  ai^ust  the  other 


defendants,  because  (me  of  them  testifled 
"that  be  did  not  know  such  custom";  but 
the  master  may  have  disbelieved  this  tes- 
timony. The  master  found,  on  competent 
evidence,  that  there  was  such  a  custom, 
and  that  "McH^autblln  bad  owned  in  a  large 
number  of  vessels  salllug  from  the  port  of 
Boston."  This,  coupled  with  the  further  tes- 
timony of  McLauthlin  "that  there  was  no 
such  custom,"  was  sufficient  to  warrant  the 
master  In  disbelieving  the  testimony  In  ques- 
tion. The  defendants  make  the  further  ob- 
jection that  a  new  principal  was  carried  for- 
ward each  year  to  the  debit  side  of  the  ac- 
count and  that  Intereat  was  charged  on  snch 
principal  at  the  rate  of  G  per  cent  per  an- 
num, and  thereby  Interest  has  been  charged 
on  Interest  and  more  than  6  per  cent  inter- 
est has  been  charged,  In  contravention  of 
Pnb.  St  c.  77,  S  3;  there  being  in  this  case 
no  agreement  in  writing.  But  It  1b  found 
by  the  master  'that  In  each  year  the  amonnt 
received  by  the  plaintiffs,  and  credited  and 
duly  applied  In  their  account  with  the  own- 
ers of  said  vessel,  exceeded  the  amount  of 
Interest  charges  for  that  year."  If  that  Is 
the  case,  the  Interest  charge,  being  the  bal- 
ance of  interest  charged  on  the  Items  on 
each  side  of  the  account  for  the  year  In  qnea- 
tlon,  was  In  fact  paid,  and  Interest  was  In 
fact  charged  each  year  on  a  new  principal 
which  was  less  than  the  original  principal, 
and  which  was  not  made  up  in  any  part  of 
Interest;  for  It  was  a  principal  ascertained 
by  deducting  from  the  old  principal  the  bal- 
ance of  the  credits  tor  that  year  left  after 
deducting  from  them  tbe  Interest  balance 
charged  by  the  ship's  husband. 

4.  Tbe  next  question  Is  the  exception  to  tbe 
ruling  of  the  master  admitting  evidence  of 
a  custom  of  ship's  husbands  in  the  port  of 
Boston  to  Insure  freights  to  cover  advances 
made  by  tbem,  and  to  charge  to  the  owners 
the  premiums  of  snch  Insnrance,  "It  not  ap- 
pearing that  plaintlCte  were  charging  Insur- 
ance In  said  manner."  Inasmuch  as  there 
18  nothing  on  the  record  which  warrants  the 
suggestion  contained  in  this  exception  that 
It  did  not  appear  that  the  plaintiffs  were 
charging  insurance  in  said  manner,  this  ex* 
ception  is  not  before  tbe  court  O'Brien  v. 
Keefe  01asa)  60  N.  E.  688.  Further,  it  does 
appear  that  that  snggestion  Is  not  correct 
Tbe  master  found  that  the  plaintiffs  'insur- 
ed freights  to  cover  all  sums  thus  advanced 
by  them,"  and  again,  that  u  ship's  hus- 
bands, they  had  a  right  in  accordance  with 
said  custom,  to  charge  the  defendants  the 
premiums  of  such  Insurance  paid  by  tbem." 

6.  Tbe  other  questions  raised  by  tbe  ap- 
peals and  exceptions  were  waived  at  the 
argument  The  decree  against  ttie  defend- 
ants William  Waters.  Jr.,  Alfred  Cox,  execu- 
tor of  tbe  estate  of  Mark  Grooglns,  Susan 
Wadsworth,  administratrix  of  the  estate  of 
Feleg  Wadsworth,  and  Josepbus  Dawes, 
were  erroneous,  and  the  bill  as  against  those 
defendants  should  be  dismissed.    The  de- 
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crees  against  Horace  B.  Butler,  admlnlstra* 
tor  of  The  estate  ot  Benjamin  F.  Butler,  Bu- 
fus  H.  and  Joseph  U  McLantlilin,  and  Mor- 
ton Bradford  were  correct  and  should  be  af- 
firmed.  So  ordered. 


pn  Man.  97) 

VANA  et  al.  v.  CITY  OF  BOSTON. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.   May  17.  1900.) 

MUNICIPAL  CORPORATIONS  —  CHANQK  OF 
8TRBBT  GRADB— DAMAGES^TATUTORT 
PLAN— BVIDBNCB-INaTRUCT;iON8. 

1.  WhOe,  in  an  action  for  damages  for  the 
diange  of  a  Jrtreet  nade,  a  statutory  plan  pass- 
ed long  after  the  oner  tor  the  chance  was  made 
Is  Incompetent  to  show  how  the  nghts  of  the 
parties  were  aflfected  by  the  acts  of  the  public 
authorities  subsequent  to  the  order  changlDK  the 
erade,  yet,  where  the  Jury  took  a  view  of  the 
premises,  and  saw  the  condftiona  and  (gauges 
which  arose  under  such  statute,  it  was  admissi- 
ble to  aid  them  in  underRtanding  the  evidence  io- 
trodu<^  on  the  view,  and,  on  the  question  of 
damages,  as  to  feasible  methods  for  the  use 
and  improvement  of  the  property. 

2.  In  an  action  for  damages  to  lots  caused 
by  the  <diange  of  a  street  grade,  evidence  re- 
lating to  the  filling  of  the  lots  in  question  by 
the  order  of  the  hoard  of  health,  as  authorized 
by  Act  1893,  having  no  reference  to  conditions 
ia  any  maaner  affected  by  the  chatve  of  grade, 
was  properly  exdaded. 

8.  where,  Id  ao  action  for  damages  for  the 
change  of  a  street  grade,  the  ouTy  damages 
which  petitioner  sought  to  recover  were  for  the 
effect  of  the  change  on  the  land,  and  with  ref- 
erence to  necessary  filling  to  make  it  conform 
to  the  higher  grade  of  the  street,  failure  of  the 
court  to  charge  in  regard  to  damages  for  the 
laying  out  of  the  streets  accwding  to  the  stat- 
utory plan  was  not  error. 

Exceptions  from  superior '  court,  Snffolk 
couDty;  Francis  A.  GaskUl,  Judge. 

Action  by  Charles  B.  Dana  and  oOiers 
against  the  city  of  Boston  to  recover  damages 
for  a  change  of  a  street  grade.  From  a  judg- 
ment bk  ^or  ot  petitioners,  the  city  brings 
^ceptlona.  Ormuled. 

This  was  a  petition,  brouf^it  !n  1885,  to  re- 
cover dami^e*  alleged  to  have  been  sustained 
b7  the  petttlonen*  estate  reasMi  of  an  or- 
der passed  by  the  board  of  aldwmen  of  the 
dty  of  BoBtm  rai  the  16th  day  of  B^tembier, 
1884.  changing  the  grade  <^  BnxAiUne  avoine 
ao  aa  to  carry  the  tame  over  the  tracks  of 
the  Boston  ft  Albany  Ballroad.  TUb  petition 
was  before  the  supreme  court,  and  the  deci- 
sion was  reported  In  170  Mass.  S98,  40  M.  E. 
1018.  Tbe  plaintiffs*  land,  which  waa  agreed, 
for  the  pnrposea  of  the  case,  to  contabi  about 
517.000  sqnare  feet,  did  not  abut  upon  any 
street,  but  formed  a  part  of  a  territory  (mostly 
mannfa  land)  lying  between  Brookllne  aTenne. 
tbe  Badi  Bay  Park  or  Feiu,  tbe  Bostm  & 
Albo&y  BallroadL  and  Longwood  avenue.  At 
the  trial  of  tiw  petition  tbe  petitioner,  at  the 
eommoicnttent  of  the  case,  called  tbe  atten- 
tion ol  the  coart  to  chapter  439  of  tbe  act  of 
1804.  and  called  Prank  a  Whitney,  dvil  en- 
gineer, and  the  bead  of  the  surveying  depart- 
ment of  the  dty,  and  had  him  bring  with  him 
the  plan  of  Pierre  Humbert,  Jr.,  referred  to  In 


the  act,  and  offered  to  prove  by  him  the  plan, 
and  the  fact  that  the  streets  bad  been  laid 
out  at  certain  grades  under  said  plan.  The 
defendant  objected  to  said  act.  and  'to  said 
evidence  concerning  said  plan  and  the  laying 
out  of  streets  under  said  plan,  but  said  act, 
plan,  and  tbe  evidence  of  said  laying  out  were 
received  by  the  coort,  and  the  defendant  dtily 
excepted  to  the  admission  of  said  act.  plan, 
and  laying  out  of  streets.  The  court  stated 
at  the  time  that  It  would  admit  the  testimony 
for  the  present,  but  would  give  It  farther  con- 
sideration, and  deal  with  It  later.  The  de- 
fendant then  called  the  attentim  of  the  court 
to  chapter  342  of  the  Acts  of  the  Tear  1898, 
which  provides,  "Whenever  the  board  of 
health  of  the  dty  of  Boston,  shall  adjudge  that 
the  public  health  requires,  and  shall  order 
that  any  lands  In  said  dty  not  bordering  Im- 
mediately on  tide  water  be  filled  to  tbe  grade 
of  eleven  feet  above  mean  low  water,  the 
owner  of  said  land  shall  forthwith  fill  tbe 
same  In  accordance  with  said  order,  and  In  a 
manner  and  with  material  satisfactory  to  said 
board,"  and  offered  said  act  tai  e^ence,  and 
also  offered  to  prove  that,  acting  under  said 
act,  the  board  of  health  had  found  llie  Dana 
land  to  be  a  nuisance,  and  had  ordered  It  to 
be  filled  to  grade  11,  and  that  said  filling  bad 
beoi  done  In  accordance  with  said  order.  The 
court'  rejected  said  evidence,  and  refnaed  to 
receive  the  same,  to  which  tbe  defendant 
duly,  excited.  The  defendant  In  doe  season 
requested  the  court  to  Instmct  the  Jury  that. 
If  any  ways  were  laid  out  by  the  dty  under 
the  act  of  1804,  the  value  of  tiie  land  taken 
therefor,  and  any  dsmagee  oecaslmied  to  the 
remafnlng  land  of  the  petltjoners  by  the  laying 
out  of  said  streets  at  tbe  grades  at  which  tbey 
were  laid  ont,  conld  then  be  recovered  by  the 
owners  of  tbe  land.  The  court  refused  so  to 
tnstract  the  Jury  on  the  ground  that  said  In- 
stmctlon  was  Immaterial,  to  which  refusal 
of  said  Instmctlon  the  defendant  duly  ex- 
cepted. 

It.  M.  Moree  and  Kath.  N.  Walker,  for  peti- 
tioners. Thomas  M.  Babson.  for  d^  of  Bos- 
ton. 

KNOWLTOK.  J.  This  Is  a  petition  for  the 
assessment  of  damages  to  the  lands  of  the  pe- 
Htltmere  from  a  change  of  grade  in  Brookllne 
avenue  at  and  near  the  place  where  It  crosses 
the  Boston  &  Albany  Railroad.  Tbe  order 
under  which  tbe  change  was  made  was  passed 
on  September  16,  1884.  and  the  damages  are 
to'be  assessed  as  of  that  date.  The  petition- 
ers were  allowed  to  put  In  evidence  St  1804, 
c.  430.  and  tbe  Pierre  Humbert,  Jr.,  plan,  re- 
ferred to  bi  that  statute,  and  the  defendant 
excited.  It  Is  dear  that  the  statute  and 
plan  were  not  competent  for  the  purpose  of 
showing  how  the  rights  of  the  parties  were 
affected  by  acts  of  tbe  public  authorities  sub- 
sequent to  the  (Hider  changing  the  grade  of 
Brookllne  avenue.  But.  with  the  consent  of 
both  parties,  as  we  suppose,  the  Jury  toalk  a 
view  of  tbe  premises,  and  aaw,  among  oQier 
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things,  conditfoDs  and  changes  which  arose 
under  thts  subsequent  act  ot  legislature.  It 
was  permissible  to  aid  the  jury  In  understand- 
ing the  evideuce  Introduced  In  tiielr  view,  by 
showing  what  changes  had  been  made  since 
the  date  of  the  original  order,  and  how  th^ 
were  made.  Moreorer,  the  evidence  was  com- 
petent as  presenting  to  the  jury  a  scheme  for 
the  development  of  the  property,  which  was 
said  by  some  of  the  witnesses  to  be  a  proper 
and  desirable  plan  for  the  use  and  improve- 
ment of  the  petltloiiers*  land.  In  determining 
the  damages,  it  was  proper  for  the  jury  to 
consider  feasible  methods  of  using  the  pri^ 
erty,  in  order  to  see  bow  it  would  be  affected 
by  the  change  of  grade  In  the  use  to  which  It 
would  be  likely  to  be  put.  Beale  v.  City  of 
Boston.  166  Mass.  S6,  4S  N.  E.  1029;  Harlr 
shorn  v.  Worcester  Co.,  113  Mass.  Ill;  Mars- 
den  r.  City  of  Cambridge,  114  Mass.  490; 
Stone  V.  Inhabitants  of  Heath,  185  Mass.  661; 
piAenson  v.  Inhabitants  of  Fltchburi^  18 
Gray.  54ft-65a 

The  Judge  might  well  exclude  the  evidence 
offered  hs  the  respondent  of  the  doings  of 
the  board  of  health  tmder  the  act  of  1808. 
There  was  no  dispute  between  the  parties  that 
these  doings  had  reference  to  conditions  which 
were  not  In  any  way  afitected  by  the  change 
of  grade  in  the  street.  The  fllUng  which  the 
reowndeut  offered  to  show  that  the  board  of 
health  ordered  was  only  to  a  grade  mudi  be- 
low the  grade  at  which  the  petitioners  would 
have  beeo  obliged  to  fill  In  order  to  use  tbelr 
lands  if  the  grade  ot  Brookllne  avenue  had 
not  been  raised. 

The  Judge  was  not  called  upon  to  instruct 
the  Jury  in  regard  to  damages  to  be  recovered 
for  the  laying  out  of  streets  according  to  the 
Humbert  plan.  Sexton  v.  Inhabitants  of 
North  Brldgewater<  116  Mass.  200-207.  Such 
damages  were  not  In  Issue  in  this  case,  and 
■  there  is  nothing  to  show  that  l^e  Jury  was 
asked  to  consider  them.  The  damages  which 
the  petitioners  sought  to  recover  were  for  the 
effect  of  the  change  of  grade  upon  the  land, 
and  particularly  In  reference  to  fllllng  the 
land  to  make  It  conform  to  the  higher  grade 
of  the  street  Exceptions  overruled. 


a76  Mass.  83] 

POLLOCK  et  al.  v.  MORRISON. 
(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.   May  17,  1900.) 

MECHANICS'  LIENS— DIVIDED  LOT— INTENTION 
OF  OWNER— LIEN  ON  WHOLE  LOT— NEW  TRI- 
AL—AHBn4DM8NT  OF  PETITION— DBFBCTIVa 
LIEN— INACCUBACT  OF  DESCRIPTION  —  BF- 
VECfT. 

1.  Where  defendant  found  one  lot  too  small  to 
complete  a  block  of  bnildinss  he  was  constrnct- 
Ing  on  it,  and  pnrdiaaed  the  adjoining  lot,  six 
feet  of  which  he  fenced  off  and  concreted  as  a 
part 'of  the  fiist  lot,  and  afterwards,  la  con- 
structing a  building  on  the  remaining  portion  of 
the  lot  last  porcoased,  mechanics'  Hens  were 
filed  oa  the  whole  of  such  lot  for  labor  perform- 
ed on  the  building,  It  was  error  to  refuse  to  al- 
Ictw  the  defendant  to  testify  as  to  what  his  in- 
tention was  in  fencing  and  concreting  a  part  of 
the  lot,  to  show  the  boundaries  of  the  mt. 


2.  Where  the  trial  court  rared  in  excluding 
defendant's  testimony  as  to  his  intention  in 
building  a  fence  Incloung  six  feet  ot  one  adjoin- 
ing lot  with  another,  and  petitioners  had  filed  a 
mechanics'  lien  on  Uie  whole  of  the  first  lot,  a 
new  trial  will  not  be  granted,  but  the  petlUoa- 
ers  will  be  given  an  o];q)ortunit7  to  apj;^  to  the 
trial  court  for  leave  to  amend  their  petition  so 
as  not  to  include  in  their  liens  the  nx  feet  in- 
closed with  the  adjoining  lot. 

a  Under  Pub.  St  c.  191,  I  8,  providing  that 
the  validity  of  a  mechanic's  lien  shaB  not  be  af- 
fected by  any  inaccuracy  in  the  description  of 
the  property  to  be  covered  by  it,  if  such  prop- 
erty can  be  reasonably  recognized  from  the  de- 
scription, a  hen,  filed  with  the  register  of  deeds, 
which  induded  tSx  feet  ot  gronnd  which  had 
been  fenced  off  and  Inclosed  as  a  part  of  ue  ad- 
joining lot,  was  not  fatally  defective^ 

Exertions  from  superior  court,  Mtddleau 
county;  John  Hopkins,  Judge. 

Petition  by  one  P(dk>ck  and  others  against 
one  Morrinm  to  establish  mechanics'  liens  on 
property  at  the  defendant  From  a  Judgment 
establishing  the  Uens.  d^endant  brings  exc^ 
tlons.  Should  an  ammdmoit  to  the  petition 
be  allowed  by  the  trial  court  as  Indicated  In 
the  opinion,  the  excepUona  are  overruled; 
otherwise,  they  are  sustained. 

This  was  a  petition  by  five  petitioners  to 
establish  mechanics*  liene  on  property  of  the 
respondent  for  labor  alleged,  to  liave  bem 
done  under  contracts  made  by  the  petitioners 
with  one  BIbero.  In  the  superior  court,  before 
John  Hopkins,  J.,  the  respondent  asked  the 
court  to  rule  that  'if,  before  any  of  the  peti- 
tioners did  or  agreed  to  do  any  labor  on  the 
premises,  the  respondent  divided  up  the  prem- 
ises, on  which  the  lien  is  claimed,  by  a  divi- 
sion Intended  to  be  permanent,  and  marked 
the  division  by  a  fence  clearly  Indicating  such 
division,  and  the  building  upon  which  the 
petitioners  worked  was  after  said  division 
built  on  a  lot  which  was  thus  formed  out  of  a 
part  of  said  premises,  then  these  petitions 
cannot  be  maintained."  The  court  refused  so 
to  rule,  but  ruled  that  the  liens  should  be  es- 
tablished, and  respondent  excepted. 

Augustine  J.  Daly,  for  petlttonen.   B,  B. 

Th^er,  for  respondwt 

HAMMOND,  J.  It  appeared  at  the  trial 
that  In  1894  the  reqoondent  bought  a  lot  of 
land  on  the  southwesterly  comer  of  Pearl  and 
Walnut  streets,  and  thereafter  proceeded  to 
build  thereon  a  block  of  buildings;  that.  In 
the  construction  of  the  block,  he  found  the 
lot  too  small  for  it,  as  planned;  that  during 
its  construction  he  purchased  a  lot  adjoining 
on  the  west  (being  the  land  described  in  this 
petition);  and  that  Immedlat^y  after  the 
purchase  of  this  second  lot  he  put  up  a  fence 
some  feet  westerly  of  the  old  division  line  be- 
tween the  two  lots,— said  fence  tunning  from 
the  southerly  line  of  the  second  lot,  in  a  di- 
rection nearly  parallel  with  the  old  division 
line,  to  a  point  distant  about  16  feet  southeriy 
from  the  southerly  line  of  Pearl  street,  and 
then  turning  at  right  angles  and  running  east- 
erly about  6  feet,  crossing  the  aald  div^cMi 
line  to  the  rear  ot  the  block,  all  as  Aowu  on 
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tbe  plan  annexed  to  tbe  bill  of  exceptions.  It 
(ortber  appeared  that  he  concreted  the  entire 
space  between  the  block  and  the  fence,  and 
tbat  pwtlons  of  the  block  extended  upon  a 
port  of  the  second  lot  easterly  of  the  fence. 
The  building  upon  which  the  petitioners  work- 
ed was  wholly  npon  that  part  of  the  second 
lot  wbltA  was  west  of  the  fence,  and  there 
was  erldence  tending  to  show  that  It  was 
not  begun  until  December,  1897,  or  later,— 
long  after  the  fence  was  bnllt  The  reepond- 
enst  contended,  and  offered  to  show,  that  bis 
tntoitlon  was  "to  make  a  permanent  dlrlslcm 
by  said  fence,  and  to  dlrlde  the  entire  tract 
owned  by  him  Into  two  lots  by  said  fence." 
As  bearing  upon  this,  he  was  asked  In  direct 
examination  what  his  Intention  was,  -with  ref- 
erence to  the  dlTldon  of  land,  in  putting  up 
the  fence  and  doing  the  concreting,  The 
comt  excluded  the  question. 

InascDUcfa  as  the  Hen  conld  m^talned 
upon  no  other  lot  of  land  than  that  upon 
which  the  building  was  situated  (Landers  t. 
Detter,  106  Mass.  631),  and  must  be  main- 
tained. If  at  all,  upon  the  whole  of  such  lot, 
and  not  s  part  thereof  (Whalen  r.  Collins,  164 
Uass.  146,  41  N.  B.  124),  the  boundaries  of  the 
lot  were,  of  course,  material.  In  this  case 
it  was  not  claimed  by  flie  petitioners  that  the 
entire  tract  of  land  upon  which  the  two 
buildings  stood  was  one  lot  If  that  was  so, 
then  the  petition  must  have  been  dismissed. 
Whalen  r.  Collins,  nbi  supra.  It  was  a  part 
of  their  case  that  there  was  some  division  of 
the  land,  and  the  question  at  the  trial  was 
whether  that  division  was  fixed  by  the  deeds 
hy  which  the  property  was  conveyed  to  the  re- 
spondent, or  by  the  subsequent  acts  of  the  re- 
^ndent  It  was  the  right  of  the  owner  to  di- 
vide the  land  as  he  saw  fit.  Upon  the  comer  lot 
he  bad  built  a  block  of  buildings,  some  irartlons 
of  which  extended  over  upon  the  second  lot 
He  had  built  a  fence,  permanent  in  form,  and 
had  concreted  the  land  between  the  block  and 
the  fence.  It  Is  true  that  the  fence  did  not  ex- 
tend to  tbe  line  of  Pearl  street,  but  it  came 
near  enough  to  it  to  separate,  substantially, 
the  lota.  The  changes  were  plain  to  be  seen, 
and  obTtoosIy  contemplated  a  separate  use  of 
the  two  lots  as  dMded  by  the  fence;  and  we 
think  Oiat  In  order  to  meet  any  claim  that  the 
fence  mL&  erected  for  another  or  merely  tem- 
porary purpose,  the  respondent  had  the  rlgbt 
to  show  that  It  was  Intended  as  a  permanent 
and  complete  separation  of  tbe  lots.  Evidence 
of  his  intention  being  material,  he  was  a 
competent  witness  in  that  behalf.  Snow  r. 
Pabte,  114  Masa  620;  Stevens  r.  Stevois, 
150  Mass.  557,  23  N.  E.  378.  We  think,  there- 
fore, that  the^  evidence  should  have  been  ad- 
mitted. But  It  does  not  necessarily  follow  that 
there  must  be  a  new  trial.  On  all  other  ques- 
tions the  court  below  found  in  favor  of  the 
petitioners.  The  superior  court  has  the  pow- 
er, If  it  sees  fit,  upon  proper  terms,  to  allow 
the  petitionB  to  be  amended  so  that  the  east- 
erly boundary  of  the  land  described  therein 
may  be  the  line  of  the  fence,  so  far  as  it  goes 


upon  the  lot  Should  such  an  amendment  be 
allowed,  then  the  finding  of  the  court  estab- 
lishing the  liens  can  stand  as  to  the  building 
and  land  described  In  tbe  amended  petitions. 
Wbile  It  Is  true  that  the  statements  filed  In 
the  registry  of  dee^  cannot  be  amended,  still 
we  think  the  Inaccuracy  therein  as  to  descrip- 
tion comes  within  the  provision  of  Pub.  St 
c.  191,  i  8,  and  that  such  inaccuracy  la  not 
fatal.  The  petitioners  should  have  an  oi^r- 
tunlty  to  apply  to  the  superior  court  for  leave 
to  amend  their  petitions  In  the  manner  above 
stated.  Whether  such  an  amendment  should 
be  allowed,  and  OD  what  termp,  it  is  for  the 
court  to  decide.  Should  such  an  amendment 
be  allowed,  then  tiie  exceptions  are  ovomled; 
otherwise,  they  are  austalned.  So  ordered. 


(17«  UftSB.  101) 
PEQLER  V.  INHABITANTS  OF  HTDB 
PARK. 

(Supreme  Judicial  Court  of  Massacbosetts. 

Norfolk.    May  17,  1900.) 

EMINENT  DOMAIN— LBA8BH0LD  BSTATO-DAU- 
AOBS— CAPACITT  FOR  USB—BVIDBNCE— TRIAL 
—INSTRUCTIONS— SBT-OPF— VALUE  OF  OCOU- 
PATION— CANCELLATION  OF  LEASE— ASSIGN- 
HENT  or  GI^H— INTEREST  ON  DAMAQBS. 

1.  Where  recovery  was  sought  for  taking  a 
leasehold  estate  In  pr<^r^  used  for  ereen- 
hoases,  under  St  1890,  c.  4!28,  and  St  1^,  c. 
257,  providing  for  abolition  of  grade  crossingB 
in  towns  and  the  taking  of  property  necessary 
thereto,  and  St.  1891,  c.  123,  providins  the 
manner  and  rules  of  law  In  determination  of 
damages  therefor  whoi  land  Is  taken  for  zall- 
roads  and  public  ways,  it  was  not  error  to  admit 
evidence  of  tbe  value  of  petitioner's  i^ants,  flow- 
ers, an'd  potted  soil,  and  the  extent  of  his  busi- 
nesB.  to  show  the  capacity  of  the  real  estate 
for  use,  when  the  jurr  were  unable  to  view  the 
proper^  in  its  omdinon  at  the  time  of  taking 
because  of  mnoval  of  the  greenhonses  and  filling 
up  of  the  land,  and  the  jury  were  instrocted 
that  no  damages  could  be  allowed  for  good  will, 
lojniy  to  business,  or  to  plants  or  flowers. 

2.  The  value  of  a  petitioner's  occupation  of 
property  after  Its  taking  fw  a  public  way  can- 
not be  set  off  against  his  clslm  for  damagsf  for 
the  taking  thereof. 

8.  Where  a  petitioner  for  damages  for  taking 
a  leasehold  estate  in  land  for  a  public  way,  by 
agreement  with  his  landlord,  to  whom  damages' 
as  reversioner  had  been  paid,  gave  up  hie  lease, 
and  the  same  was  canceled,  each  cancellation 
was  not  to  be  considered  in  eatimating  his  dam- 
ages, since  there  was  no  assignment  of  the 
leasee's  claim  Sot  damages  with  m6k  cancella- 
tion, and  he  was  entitled  to  compensation  for 
the  injury  to  his  Interest 

4.  Under  Pub.  St.  c.  49,  {  14,  prohibiting  pay- 
ment of  damages  for  taking  land  for  a  public 
way  antil  the  land  is  entered  on  and  possession 
tak«i  to  construct  the  way.  Interest  docs  not 
begin  to  run  on  an  assessment  of  such  damages 
until  such  entry  and  possession. 

Exceptions  from  superior  court  Norfolk 
county;  J.  B.  Richardson,  Judge. 

Petition  by  Thomas  Pegler  against  the  in- 
habitants of  Hyde  Park  for  compensation 
for  property  taken  for  a  public  way.  There 
was  a  verdict  for  tbe  petitioner,  and  the  re- 
spondent brings  exceptions.  Overruled. 

Henry  Hyde  Smith,  for  petitioner.  J.  B. 
Cotter  and  Benton  &  Clarke,  for  respondent 
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KNOWLTON,  J.  The  petitioner's  lease- 
hold estate  In  property-  uaed  for  gi-eeubouses 
was  taken  under  St  IfSQ^  c.  257,  and  St. 
1S90,  c.  42&  Under  section  5  of  St.  1890,  c. 
428.  as  amended  by  St.  1891.  c.  123,  the  dam- 
ages are  to  be  determined  "In  the  same  man- 
ner and  under  like  rules  of  law  as  damages 
may  be  determined  when  occasioned  by  the 
taking  of  land  for  the  locating  and  laying 
out  of  railroads  and  public  ways  In  such  cities 
or  towns."  This  land  was  taken  for  a  way. 
The  evidence  of  the  value  of  the  plants, 
flowers,  and  potted  soil  of  the  petitioner  on 
the  premises,  and  of  the  amount  of  business 
done  by  him,  was  admitted  only  for  a  single 
purpose,  and  was  carefully  limited  In  the 
Instructions  to  the  Jury.  The  Jury  were  told 
that  no  damages  could  be  allowed  for  the 
good  will,  or  for  injury  to  the  business,  or 
to  the  plants  or  flowers,  and  that  this  evidence 
was  admitted  only  as  bearing  upon  the  ques- 
tion of  the  capacity  of  the  real  estate  for  use. 
The  view  of  the  premises  which  the  Jury 
had  taken  did  not  enable  them  to  see  the 
property  as  it  was  at  the  time  of  taking,  for 
the  greenhouses  had  been  takeu  down,  and 
a  part  of  the  land  had  been  fllled  up.  We 
are  of  opinion  that  with  this  Instruction  no 
injustice  was  done  to  the  respondent  by  the 
admission  of  the  evidence.  Teele  v.  City  of 
Boston,  165  Mass.  88,  02,  42  N.  B.  506;  May- 
nard  v.  City  of  Northampton,  157  Mass.  218, 
31  N.  E.  1062. 

The  Judge  rightly  ruled  that  the  respondent 
could  not  set  off  against  the  petitioner's 
claim  for  damages  the  value  of  his  occupa- 
tion of  the  property  for  a  time  after  th«  tak- 
ing. This  subject  has  been  considered  in 
dlflferent  aspects  in  several  cases,  and  It  Is 
unnecessary  to  discuss  It.  Imbescbeid  v. 
Saih-oad  Ca,  171  Mass.  200,  SO  X.  E.  609; 
Bollroad  Go.  v.  MlUer,  125  Mass.  1;  Edmands 
T.  City  of  Boston,  108  Mass.  535. 

The  cancellation  of  the  petitioner's  lease 
was  not  to  be  considered  in  estimating  bis 
damages.  This  Is  not  a  case  in  which  the 
entire  damages  for  the  taking  of  the  land 
are  to  be  estimated  at  one  time,  as  they 
would  be  if  the  owner  of  the  reversion  had 
not  been  paid.  In  such  a  case,  If  there  had 
been  an  assignment  of  a  lease  to  the  land- 
lord, or  a  cancellation  of  it  with  an  assign- 
ment of  the  lessee's  claim  for  damages,  that 
fact  would  be  material.  Dickenson  v.  In- 
habitants of  Fitchburg,  13  Gray,  546,  540,  658. 
But  In  this  case  the  landlord  was  only  paid 
the  damages  to  her  own  estate  as  reversion- 
er, and  the  petitioner  is  entitled  to  receive 
compensation  for  tbe  Injury  to  his  interest. 
His  Interest  at  tbe  time  of  the  taking  was  as 
lessee  entitled  to  hold  the  whole  property 
to  the  end  of  his  term.  When  he  entered 
Into  the  agreement  with  the  landlord  to 
cancel  the  lease,  his  interest  was  In  prop- 
erty a  part  of  which  had  been  taken,  so 
that  the  remainder  was  of  little  value  for  the 
use  for  which  It  was  leased.  In  the  arrange- 
ment which  be  made  to  give  up  tbe  leaser 


the  value  of  his  interest  In  its  damaged  con- 
dition was  the  subject  of  the  contract,  and 
presumably  tbe  terms  which  he  was  able  to 
make  with  the  landlord  were  much  less  fa- 
vorable than  they  would  have  been  If  the 
property  had  not  been  Injured  by  the  taking. 
He  made  no  assignment  of  his  claim  for 
damages,  and  the  only  way  in  which  he  can 
obtain  compensation  for  the  loss  of  value  in 
the  unexpired  term  of  hla  lease  Is  In  this  pro- 
ceeding. 

In  cases  of  this  kind  Interest  Is  allowed 
upon  the  damages  ascertained  from  tbe  time 
when  they  were  payable,  which  ordinarily 
Is  the  time  of  the  taking.  Parks  v.  City  of 
Boston,  15  Pick.  198,  206;  Imbescheid  v.  Ball- 
road  Co..  171  Mass.  209,  60  N.  E.  609.  By 
Pub.  St  c.  49,  fi  14,  when  land  Is  taken 
for  a  public  way,  damages  cannot  be  ordered 
paid,  and  a  person  claiming  damages  has  no 
right  to  demand  them  until  the  land  Is  en- 
tered upon  and  possession  taken  for  the 
pui-pose  of  constructing  the  way.  Under  this 
statute,  which  applies  to  the  present  case, 
the  interest  does  not  begin  to  run  until  the 
land  Is  entered  upon  for  the  purpose  of  con- 
struction. Edmands  v.  City  of  Boston,  108 
Mass.  535,  551.  It  was  agreed  tbat  if  the* 
court  should  bold  the  ruling  of  the  presiding 
Judge  in  this  particular  to  be  erroneous,  the 
verdict  should  be  reduced  in  the  sum  of 
$51.48.  The  verdict  is  to  be  diminished  by 
this  sum  in  accordance  with  the  agreement 
and  the  entry  will  then  he:  Exceptions  over- 
ruled* 


Cin  Kan.  my 
BRIGHAU  T.  DILIAWAY. 

(Supreme  Judicial  Court  of  MaasadiaBettS. 
Suffolk.    May  18,  1900.) 

mVORCB-OOLLUSION— AVOIDABLB  DBCRBB- 
WIFB'8  LACHES. 

1.  Colloslon  does  not.  per  se.  Invalidate  a  di- 
vorce decree,  but  it  can  only  be  annulled  on 
such  KTound  by  action, 

2.  Where,  after  the  entry  of  a  decree  nid  on 
a  wife's  default  in  her  hnsband's  suit  for  a  di- 
vorce for  adultery,  she  tiled  petitions  reafflrm- 
mg  her  answer  in  which  she  had  denied  her  in- 
fidelity, alleging  that  ohe  had  been  induced  not 
to  appear  by  reason  of  duress  and  undue  influ- 
ence exerted  by  her  husband  through  her  alleged 
co-respondent,  and  asking  that  the  decree  be  act 
aside,  and  again  defaulted,  and  a  decree  abso- 
lute was  taken  againet  her,  she  was  not  enti- 
tled to  maintain  a  petition  to  set  aside  the  de- 
cree against  her  husband's  executors  on  the 
ground  of  dnreaa,  fraud,  and  cidlusion  exndsed 
by  such  corespondent  at  the  alleged  instance 
of  her  husband,  not  filed  until  long  after  the 
death  of  indi  co-respondent 

Case  reserved  from  supreme  judicial  court 
Suffolk  county;  John  W.  Hammond.  Judge. 

Petition  by  Frances  G.  Brigbam  against 
Charles  O.  L.  Dillaway  and  Sylvester  G.  Wil- 
ley,  executors  of  the  will  oC  Robert  B.  Brig- 
bam, deceased,  to  set  aside  a  divorce  decree 
Demurrer  to  petition  reserred.  I>emttrrer  sus- 
tained. 
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n.  Patnam  and  Cbas.  A.  Snow,  for  peti- 
lioner.  Li.  S.  Dabney  aod  H.  M.  Burton,  for 
defendants. 

HOlrMES.  C.  J.  This  Is  a  petition  to  set 
aside  a  decree  of  divorce  for  adultery  of  the 
petitioner,  brought  agalmt  the  executors  of 
the  petitioner's  husband.  It  Is  reserved  for 
our  conaideratlon  upon  the  executors*  demur- 
rer. The  petition  is  very  long  and  contains 
much  irrelevant  matter.  The  more  important 
allegations  are  as  follows:  The  libel  against 
the  petitioner  was  filed  on  March  2,  18S5.  It 
M-as  served  upon  her  In  her  husband's  house, 
tvhete  she  was  living,  and  thereupon  she  left 
falm  and  fixed  her  residence  In  New  York.  In 
April  she  answered  and  filed  a  cross  libel.  If 
the  facts  had  been  brought  before  the  court, 
the  petitioner,  irrespective  of  the  truth  of  the 
charge  against  ber,  which  she  denies,  would 
have  been  able  to  prove  extreme  cruelty  and 
connivance.  Up  to  November  10,  1S85.  she 
intended  to  fight  But  her  husband  played 
upon  the  fears  of  one  Bates,  who  was  the 
plaintilTs  confidential  adviser,  and  who  was 
said  by  the  husband  to  have  committed  adul- 
tery with  her,  and  played  also  upon  the 
plalntifTs  fears  for  her  support,  with  such 
effect  that  she  was  Induced  by  her  husband 
and  Bates  to  agree  to  take  $10,000,  and  to 
agree  upon  that  cpntideratlon  to  allow  him 
to  get  his  divorce.'  Pursuant  to  this  scheme 
she  signed  some  agreements,  and  Instructed 
ber  connsel  not  to  appear  In  the  divorce  suit, 
and  a  check  for  JIO.OOO  was  put  In  escrow,  to 
be  delivered  to  her  upon  the  passing  of  the  de- 
cree. By  an  amendment  It  is  alleged  that  her 
signatures  were  procured  by  force  and  vio- 
lence exercised  by  Bates  acting  In  collusion 
with  her  husband,  and  that  her  consent 
throughout  was  procured  by  "duress,  violence, 
and  threats  practiced  upon  her  by"  Batee  act- 
iDg  In  the  same  collusion. 

Tbls  amendment  was  filed  only  six  days 
after  the  petition,  and  does  not  purport  to 
orerrlde  the  previous  allegations.  It  leaves 
the  petitioner's  collusion  a  voluntary  act.  upon 
motfres.  See  FairtMinfcs  v.  Snow,  145  Mass. 
153. 151,  18  N.  B.  086.  It  merely  adds  to  the 
motive  of  desire  iot  the  promised  money  and 
fear  for  her  support  coupled  with  the  efforts 
of  Bate*  "to  Indnce"  the  petitioner  to  assent, 
the  farther  motive  of  duress  on  the  part  of 
Bates  threats  and  vlt^ence,— threats  of 
what  and  violence  what  kind,  is  not  stated, 
ont  it  must  be  assumed  of  a  kind  consistent 
with  persuasion. 

On  May  20,  18S6,  the  petitioner  was  default- 
ed In  the  divorce  suit,  and  depoeltlons  were 
laid  before  the  Judge,  who  entered  a  decree 
nisi  on  May  22d.  On  Norember  20. 1886,  the 
plBlnttff  was  so  far  free  from  any  undue  In- 
fluence that  she  filed  petitions  in  the  divorce 
mlt  setting  np  her  collusion,  reaffirming  her 
answer  and  crocs  libel,  and  ^dng  that  the 
decree  nisi  and  the  dismissal  of  her  cross  libel 
be  set  ulde.  She  remained  free  until  Novem- 
ber 1,  1S88.  but  did  nettling  further.  At  that 


time,  her  husband  having  repudiated  the 
$10,000  arrangement  and  having  got  back 
the  check,  she  was  in  distress  for  money. 
Bates,  frightened  by  a  threat  on  the  part  of 
her  husband  to  publish  the  evidence  against 
the  petitioner  and  him,  and  colluding  with  her 
husband,  advised  and  Induced  her  not  to 
proceed  with  her  petitions.  At  the  same  time 
her  husband  added  tlireats  of  an  Indictment 
for  perjury  If  she  should  deny  the  charge  of 
adultery  In  testimony,  and  offered  her  $5,000 
if  she  would  consent  to  the  decree  being  made 
absolute,  which  consent  It  is  said  was  obtain- 
ed through  the  duress  and  undue  Infiuence  of 
Bates  colluding  as  aforesnld.  This  money 
she  seems  to  have  received,  and  under  the 
Influences  stated  she  remained  in  New  York, 
and  instructed  her  counsel  not  to  appear  at  the 
trial  of  the  case  on  November  7tli.  By  an- 
other part  of  the  above-mentioned  amendment 
it  Is  alleged  that  her  signatures  to  some  of  the 
Instructions  were  forged,  and  that  her  genuine 
signatures,  If  any,  were  compelled  by  the 
threats  and  duress  already  mentioned.  At 
this  point  again,  it  will  be  perceived  that 
although  the  words  "duress  and  undue  Influ- 
ence" are  used,  the  elements  of  pressure  were 
all  appeals  to  motives,  and  that  the  duress 
1  was  not  of  so  absolute  a  nature  as  to  exclude 
;  the  payment  of  money.  So  far  as  appears,  she 
1  knew  Bates'  motives  for  taking  the  part  whldi 
!  he  took  In  the  affair. 

The  petitioner  not  appearing,  her  petitions 
were  dismissed,  and  the  decree  nisi  was  made 
absolute.  It  Is  alleged,  without  a  hearing;  but 
according  to  the  record  of  the  earlier  proceed- 
ings, which  was  laid  before  us  by  agreement, 
after  a  hearing  on  the  petitions. 

The  conditions  slated,  which  constituted  thp 
duress,  or.  as  it  Is  amended,  a  great  part  of 
the  duress,  under  which  she  directed  her  coun- 
sel not  to  prosecute  her  petition,  continued 
until  the  death  of  Bates  at  a  time  not  stated, 
but.  It  appears,  before— and,  It  would  seem,  a 
considerable  time  before— the  death  of  her 
husband.  Her  husband  died  on  January  2, 
1900.  The  petitioner,  being  advised  by  coun- 
sel that  on  the  facts  she  could  claim  the 
rights  of  a  widow  In  her  husband's  estate,  did 
nothing  until  he  died,  and  then  filed  this  peti- 
tion. She  aUeges  that  while  he  lived  hlR 
great  wealth  could  be  used  to  shut  off  evl-' 
dence  to  prove  her  case,  that  premature  action 
probably  would  have  led  to  the  destruction  of 
evidence,  and  that  since  his  death  she  for 
the  first  time  became  able  to  prove  the  allega- 
tions of  this  petition. 

We  have  stated  the  substance  of  the  peti- 
tion, because  the  statement  seems  to  us 
enough  to  show  that  it  ought  not  to  be  main- 
tained. If  such  a  petition  can  be  maintained 
under  any  circumstances,  obviously  It  must  be- 
scrutinized  with  the  greatest  suspicion  and. 
jealousy  to  prevent  opening  a  door  to  fraud. 
In  tbls  case  whatever  sinister  influences' 
brought  abont  the  petitioner's  consent  to  the 
decree  nisi,  she  was  free  from  them  for  two- 
years,  and  brought  them  to  the  attention  of 
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the  court  oa  the  record.  Therefore  they  may 
be  laid  ont  of  the  case.  Then  for  two  years 
she  neglected  to  take  a  step.  Then,  according 
to  her  account,  she  was  bribed  and  frightened 
into  a  second  default  But  the  court,  when 
it  made  the  decree  absolute,  had  notice,  and 
hi  every  probability  had  actual  knowledge,  of 
her  charge  of  colludon,  now  renewed.  If  the 
case  stepped  there,  she  has  had  her  day  in 
court,  and  It  would  be  a  strange  thing  to  re- 
open mattes  which  have  been  in  issue  and 
which  she  has  had  a  chance  to  try.  See  Gale 
T.  Nickerson.  141  Mass.  415.  419, 11  N.  E.  714; 
U.  S.  T.  Throckmortffln.  98  U.  S.  61,  25  L.  Ed. 
93. 

But  the  case  does  not  st<^  there.  By  the 
death  of  Bates  all  the  so-called  "duress"  was 
removed.  Then  It  was  her  business  and  duty 
to  move  at  once.  Instead  of  that  she  waited, 
and  It  Is  implied,  if  not  admitted,  that  she 
waited  toe  the  death  of  her  husttand. 

It  is  very  clear  that  divorce  proceedings 
generally  are  ended  by  the  death  of  a  par- 
ty. They  are  conspicuous  examples  of  those 
personal  actions  which  die  with  the  person. 
To  state  the  same  result  from  a  different 
point  of  view,  In  general,  an  executor  does 
not  represent  his  testator  for  the  purposes  of 
a  matrimonial  cause.  Stanhope  v.  Stanhope, 
11  P.  D.  103,  106,  107.  100.  110.  Whether 
there  la  an  exception  where  it  Is  sought  to 
set  aside  a  decree  of  divorce  on  the  ground 
that  It  was  obtained  by  the  fraud  of  the  de- 
ceased party,  we  have  not  found  it  neces- 
sary to  consider,  and  we  ^press  no  oplnl<m. 
If  there  Is  such  an  exception,  the  further 
question  remained  whether,  as  seems  to  have 
been  held  in  one  or  two  American  decisions, 
it  extends  beyond  cases  in  which  the  fraud 
w^t  to  the  Jurisdiction  of  .  the  court  This, 
also,  we  leave  untouched. 

Assuming  the  exception  to  exist,  It  would 
be  carrying  It  a  great  way  If  It  were  extend- . 
ed  to  a  case  where  the  whole  ground  of  the 
apidlcatlon  to  vacate  the  decree  is  the  plaln- 
tlfTs  own  collusion  on  the  merits.  The  ju- 
risdiction In  this  case  was  undoubted  and 
complete.  Of  course,  collusion  of  the  kind 
narrated  does  not  make  the  decree  void,  as 
Is  sufficiently  shown  by  the  presmt  petition 
to  set  it  aside.  Greene  v.  Greene,  2  Gray, 
361;  Thomas  v.  Beals,  154  Mass.  51,  53,  27 
N.  B.  1004;  MllUmore  v.  Miltlmore,  40  Pa. 
St  J51, 156.  Action  on  the  part  of  the  court 
Is  necessary  to  annul  the  decree.  Such  ac- 
tion the  court  would  not  take  of  its  own  mo- 
tion, BO  that  the  question  necessarily  arises 
as  to  the  merits  of  the  party  who  asks  it  to 
act.  The  question  is  whether  the  plalntltr 
can  get  a  locus  standi  fr<Hn  her  own  fraud 
upon  the  court  It  Is  very  clear  that  she 
could  not  unless  the  fact  that  her  husband 
Improper^  created  some  or  all  of  her  mo- 
tives for  colluding  with  him  makes  a  dlf- 
•  ference.  Greene  v.  Greene,  2  Gray.  361.  362; 
EdBon  T.  Edson,  l€e  Mass.  590,  598;  Miltl- 
more T.  UUtlmore.  40  Pa.  St  151,  156;  Nich- 
ols T.  Nichols,  26  N.  J.  Eq.  00,  66;  Khmler  t. 


Klnnier,  45  N.  Y.  535,  542;  Simons  v.  Simons. 
47  Mich.  253,  10  N.  W.  360. 

Whether  the  part  alleged  to  have  been 
played  by  the  husband  does  make  a  dif- 
ference is  another  question,  which  we  shall 
not  decide.  Clearly,  it. would  not  be  enough 
to  allege  that  her  husband  ofTered  her  mon- 
ey and  she  took  it  It  would  not  be  enough 
to  allege  that  her  husband  used  pressure  to 
induce  her  friend  and  adviser  to  advise  her 
to  take  money  and  settle.  We  leave  it  un- 
decided whether  the  word  "duress"  turns 
the  scale,  when  shown,  as  It  Is  shown  here 
by  the  context,  not  to  mean  absolute  domina- 
tion through  well-founded  fear  of  violence, 
or  through  fear  alone  on  any  other  ground. 
According  to  the  petition,  the  petitioner  act- 
ed iinder  a  pressure  produced  by  an  appeal 
to  her  need  for  money  (not  created  by  the 
husband),  to  her  fear  of  Indictment  for  per- 
jury if  she  testified  to  what  she  alleges  to  be 
the  truth,  to  her  or  her  friend  Mr.  Bates' 
fear  of  publicity,  as  well  as  by  any  fear  of 
violence  there  may  have  been.  The  propor- 
tion of  the  difterent  elements  is  left  wholly 
Indeterminate.  Miltlmore  v.  Miltlmore,  40 
Pa.  St  161.  166.  It  hardly  would  be  too 
much  to  say  that  her  want  of  money  may 
have  been  the  chief  motive  for  her  consent 

The  counsel  for  the  petitioner  do  not  put 
her  case  as  one  of  duress  by  violence  or 
threats  of  violence.  They  recognize  it  as  one 
of  mixed  motives,  in  which  money  played  a 
part,  and  In  which  the  fear  was  mainly  fear 
of  scandal  and  of  being  indicted  for  telling 
the  truth.  But  they  say  that  the  conduct  of 
the  parties  was  collusion  none  the  less,  and 
when  brotught  to  the  attention  of  the  court 
would  have  prevented  a  decree  (Churchward 
T.  Churchward  [1895]  Frob.  7),  and  ought  to 
vacate  on&  We  may  assume  that  If  it  had 
been  proved,  when  it  ought  to  have  been,  by 
a  person  competent  to  prove  it  It  would 
have  prevented  a  decree;  but  It  would  seem 
that  in  England  it  would  not  have  prevented 
a  new  proceeding  (Id.  p.  32),  so  that  the  pe- 
tition now  is  different  in  a  very  Importent 
respect  Furthermore,  the  question  of  the 
petitioner's  standing  Is  untoufdied  by  tike 
English  cases. 

We  repeat  that  if  In  any  case  such  a  pro- 
ceeding as  the  present  Is  possible,  the  ut- 
most diligence  and  good  faith  are  tiie  condi- 
tions without  which  it  cannot  be  «itertaJned. 
If  there  were  degrees  In  the  requirement  it 
would  be  peculiarly  »Igent  in  a  case  pre- 
senting so  many  suspicious  elements  as  this. 
But  the  petitioner,  relying  on  getting  the  ad- 
vantages of  a  widow  without  any  of  the 
troubles  which  she  found  incident  to  being  a 
wife,  and  thinking  that  she  would  be  bet- 
ter able  to  prove  her  case  If  the  opposition 
of  bee  husband  was  removed,  waited  until 
his  death  before  she  took  a  step.  Whether 
It  be  called  laches  or  be  given  a  harsher 
name,  such  a  course  put  an  end  to  any  claim 
she  ever  may  have  had  to  be  heard.  Hub- 
bard T.  Hubbard,  19  Colo.  13,  34  Fac.  170; 
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Singw  T.  SlngeTt  41  Barb.  13&;  NicholB  T. 
Mcbols,  25  N.  3.  Eq.  60,  65;  Nldtolson  T. 
Nicholson,  113  Ind.  181.  1S6.  U  N.  E.  223; 
Shaw  T.  Qonld*  L.  R.  8  H.  L.  S5,  87,  88; 
Gampan  t.  Van  Dyke^  16  Mich.  871;  Hol- 
bnok.  T.  Holbnx^  114  Haas.  508;  ETans  v. 
Bacon.  90  Mase.  218. 
Z>emurm  Biutatned. 


COMMONWEALTH  t.  MULLEN. 

(Sopreme  Judicial  Court  of  MaBsachasetts. 

Snflolk.    May  17,  1000.) 

HBAIVTH—OLBOHARaARINE—GOMPI^NANT'B 
CAFACITT— COMFUUNT— BUFFICIENCT. 

1.  St.  1881.  e.  68,  S  3,  aatlu^uin^  milk  inspect- 
ors to  institute  jnoceedinffs  for  Tuition  of  the 
act  iM'oIiibitiiiff  the  maniiiaeture,  sale,  or  hav- 
ing in  posseflRon  with  Intent  to  sell,  of  an;  arti- 
cle in  imitation  of  yellow  batt«  produced  from 
pure,  unadalterated  milk  or  cream,  Is  not  6z- 
cIo^Te^  and  does  not  deprive  a  person  not  ineh 
an  inspector  from  making  complaint  therefor; 
and  h«ice  a  comidaint  filed  1^  an  assistant  of 
tlie  board  of  agiicnltnie  was  not  dl)jeetfonable 
on  the  ground  of  eomi^nant's  want  of  capaci- 
ty. 

2.  Where  a  complaint  fCr  violation  of  Si.  1801, 
c.  58,  as  amended  by  St.  1806.  c  377,  i  1,  pro- 
hibiting the  manufacture,  sale,  or  poasession 
vrith  intent  to  sell,  of  any  article  In  imitation 
of  yellow  bntter  produced  from  pnre.  niiadnlte> 
ated  milk  or  cream,  alleged  tbat  oleomargarine, 
foond  in  defendant's  possession  with  intent  to 
sell  the  same,  was  in  unitation  of  ydlow  butter 
produced  from  nnadolterated  milk  or  cream,  it 
was  not  objectionable  for  failvire  to  negative  the 
proviso  of  section  1,  cl.  1,  declaring  that  the  act 
should  not  pr^bit  the  aale  of  oleomargarine  in 
a  separate  and  distinct  form,  free  from  colora- 
tion or  Ingredient  canslnz  it  to  look  like  bntter. 

S>  A  complaint  ebargiiMr  defendant  with  a 
violation  of  St.  1891,  c.  58,  as  amended  by  St. 
1806,  c  377,  S  1,  for  having  in  Ms  possesaion, 
with  intent  to  aell,  oleomargarine  made  partly 
out  of  (deMnons  snbstances.  etc..  In  imitation 
of  reOow  bntter  produced  from  miadolterated 
milk  or  cream,  is  not  defective  for  failure  to 
allege  that  it  was  not  "renovated  butter,"  the 
poRsession  of  wU^  is  made  an  offense  by  St. 
18^,  c.  340,  since  ^  substance  described  in 
the  comidaint  diflEers  from  that  named  therein, 
and  it  was  not  necessary  to  negative  such  of- 
fense under  the  latter  statute. 

4.  A  comidaint  under  St  1891,  c.  CS,  aa  amend- 
ed by  St.  1806,  c.  877,  S  1,  for  having  In  posses- 
sioD,  with  intent  to  sell,  ole(»nargarine  made 
partlj  out  of  (^eaginons  sabstancea  not  produced 
from  onadultwated  milk  or  cream.  Is  not  In  the 
sltemative,  as  alleging  that  the  substance  was 
made  from  adulterated  milk  or  cream,  ^nce,  If 
all  the  substances  of  whidi  it  was  composed 
were  produced  either  from  onadaltnated  milk, 
or  cream  tbecetnm,  no  offense  would  be  enlar- 
ged. 

Exceptions  from  superior  court,  Suffolk 
county;  Henry  N.  Sheldon,  Judge. 

James  Mullen  was  convicted  of  having 
oleomargarine  in  his  possession  with  Intent 
to  sell,  and  brings  exceptions.  Overruled. 

M.  J.  Sughrue,  1st  Asst  Diet  Attr.,  for 
the  Commonwealth.  B.  L.  Whittleaey.  tor 
defendant 

HOLMES,  C.  J.  This  is  a  complaint  un- 
der St.  1891,  c.  58,  amended  by  St.  1806,  c. 
377,  I  1,  for  having  in  possession,  with  In- 


tent to  s^U  oleomargarlno  which  waa  In 
Imitation  of  yellow  batter  produced  from  un- 
adultered  milk  or  cteam.  The  caae  is  here  on 
appeal  from  an  mrder  OTerrnUng  a  motion 
to  quash,  and  on  exceptions  to  the  same  order 
(see  Com.  v.  Dnnleay,  167  Mass.  386,  388, 
32  N.  E.  356,  and  Oom.  v.  McGoTem,  10  Al- 
len. 18S),  and  to  a  retnsal  to  rule  that  the 
complaint  could  not  be  sustained  on  the  evi- 
dence. 

The  first  ob]ectl(m  to  the  complaint  Is  that 
it  does  not  allege  that  the  complainant  was 
an  inspector  of  milk,  or  an  officer  empower- 
ed to  make  such  complaint;  and  the  ground 
on  which  the  court  was  asked  to  direct  a 
verdict  for  the  defendant  was  that  It  ap- 
peared in  evidence  that  the  complainant  was 
not  an  inspector  of  milk,  but  was  an  as- 
sistant of  the  board  of  agriculture,  as  de- 
scribed hi  St  1801,  c  412,  8  6.  The  ground 
of  the  objection  and  request  is  that  by  Id. 
c.  68,  S  8,  it  is  provided  that  "InspectDrs  of 
milk  shall  institute  complaints  for  the  viola- 
tion of  this  act  when  they  have  teasonable 
cause  to  beUeve  that  any  of  Its  jnoTlslonB 
have  been  violated";  and  they  are  author^ 
ized,  on  information  and  satisfactory  evi- 
dence, to  enter,  take  specimens  of  suspected 
butter  or  imitations,  and  cause  them  to  be 
analyzed,  etc.  It  Is  argoed  that  these  are 
the  only  officers  anthcolzed  to  make  the  com- 
plaint To  this  argument  it  is  a  sufflci^t  an- 
swer that  the  same  authority  is  plainly  given 
to  the  assistant  of  the  secretary  of  the  board 
of  agriculture  by  Id.  c  412,  n  6.  11.  As  to 
the  form  of  the  complaint,  if  we  should  as- 
sume. fOr  the  purposes  of  decision,  that  only 
the  persons  named  have  authority  to  make 
complaints  under  the  act,  no  doubt,  under  St. 
1300,  c.  400,  S  28,  tit  "Caption  and  Com- 
mencement of  the  Complaint,"  the  office  of 
the  complainant  should  be  alleged;  but  the 
defect,  at  most,  is  formal.  Oom.  v.  Alden. 
143  Mass.  118,  118,  9  N.  E.  15.  In  view  of 
section  5  of  the  lastclted  act,  probably  it 
would  not  be  sufficient  ground  for  a  motion 
to  quash.  But  the  short  answCT  to  the 
,  whole  matter  Is  that  the  statute  does  not 
prohibit  any  person  not  an  inspector  from 
making  a  complaint.  Com.  v.  Tobias,  141 
Mass.  120,  132.  6  N.  E.  217;  Com.  v.  Mur- 
phy, 147  Mass.  577,  18  N.  E.  418;  Oom.  v. 
Gay,  153  Mass.  211,  217.  26  N.  E.  671,  852. 

The  second  ground  of  the  motion  to  quash 
was  that  the  cinnplalnt  "does  not  allege  that 
the  substance  was  not  In  a  separate  and  dis- 
tinct form,  and  In  such  manner  as  will  ad-, 
vise  the  consumer  of  Its  real  character." 
This  means  that  the  complaint  should  have 
negatived  the  proviso,  as  It  stands  in  sec- 
tion 1  and  in  the  amendment,  that  the  act 
shall  not  be  taken  to  prohibit  the  sale  of  oleo- 
margarine in  a  separate  and  distinct  form, 
etc.,  "free  from  coloration  or  Ingredient  that 
causes  it  to  look  Oke  butter."  The  motion 
disregards  these  last  words.  The  complaint 
alleges  that  the  oleomargarine  was  In  Imita- 
tion of  yellow  butter  produced  from  unadul- 
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terated  milk  or  cream,  and  thus  sufllclently 
shows  that  the  proviso  does  not  apply.  The 
defendaat  had  do  right  to  keep  such  a  sub- 
stance for  sale  In  anr  form  or  manner. 
Prohably  In  any  case  it  was  unnecessary  to 
oegatlve  the  proTiso.  Com.  t.  Uart,  11  Cusb. 
130. 

The  third  ground  set  out  In  the  motion  Is 
that  the  complaint  "does  not  allege  that 
said  substance  was  rcDovated  butter."  We 
presume  that  this  should  have  read,  "was  not 
renovated  butter."  to  express  what  was  In- 
tended. Having  renovated  butter  In  pos> 
session  with  intent  to  sell  is  made  an  ofTense 
by  St.  1899.  c.  310.  That  Is  not  the  offense 
charged.  The  substance  described  in  the 
complaint  Is  difiTerent  from  that  described 
as  renovated  butter  in  the  later  act,  and  It 
Is  not  necessary,  when  charging  a  well-de- 
flned  statutory  offense,  to  explain  that  you 
are  not  charging  another  and  quite  difXer- 
ent  one. 

The  last  ground  of  the  motion  Is  "because 
the  complaint  la  in  the  . alternative  when 
It  alleges  that  the  substance  was  made  from 
adulterated  cream  or  milk."  The  complaint 
makes  no  such  averment  It  alleges  that 
the  oleomargarine  was  made  partly  out  of 
oleaginous  substances  not  produced  from  un- 
adulterated milk  or  cream,  which  is  a  very 
diflerent  allegation.  If  all  the  aubstnncea 
of  which  the  subject-matter  of  the  charge 
was  composed  were  produced  either  from 
unadulterated  mlll^  or  from  cream  from  the 
same,  there  would  have  been  no  offense  under 
the  statute  In  question.  Therefore  both  pos- 
sibilities were  negatived.  Very  properly,  this 
ground  is  not  argued,  and  we  say  no  more 
ftbout  it 

Order  oTerroling  motion  to  quash  affirmed. 
Exoeptlons  ovemded. 


an  Hsn.  iM) 

UONBOB  T.  CARLISTiE  et  at 
(Snjneme  Judicial  Court  of  Massachusetts. 
Suffolk.   May  18,  1900.) 

XtUIDLORD  AND  TENANT— LI ABTUTT  FOR  IN- 
JURIES TO  THIRD  PERSONS-^UDO- 
MBNT^OINT  LIABIUTT. 

1.  A  landlord  Is  not  liable  for  iajurles  received 
by  a  third  person  from  a  falling  stone  from  a 
house  occupied  by  his  tenants  under  a  five-year 
lease,  three  yenrs  after  the  lettintr,  where  the 
tenants  covenant  to  keep  the  building  In  repair. 

2.  Where,  in  an  action  of  tort  against  two 
J(4ntly  liable,  a  motion  tar  a  Judgment  against 
one  at  the  defendants  Is  allowed,  tUs  (^erates 
u  a  diseontlnttanee  as  to  ^  other. 

Exceptions  from  auperlor  court,  Suffolk 
«ounty;  John  A.  Aiken.  Judge. 

Action  by  Charles  N.  Monroe  against  B.  A. 
darlisle  and  olJiera.  From  an  Instruction  fix- 
ing the  liability  of  defendant  landlord  the 
latter  brings  exceptions,  and  from  a  Judgment 
against  the  defendant  tenants  they  appeal. 
Bixceptlons  dismissed  and  Judgment  affirmed. 

S.  L.  Whipple  and  M.  J.  Jordan,  for  plain- 
'tlff.  fieob   F.   Blduudson,   Cor  defendant 


Hutchinson.  John  Lowell  and  Jamei  A. 
Lowell,  Cor  defendants  Carlisle  &  Pope. 

HOLMES.  C  J.  This  is  an  action  of  tort 
for  personal  injuries  caused  by  the  fall  of  a 
pli'ce  of  stone  from  the  capstone  of  a  window 
in  the  third  story  of  a  brick  building.  The 
plaintiff  was  struck  by  the  stoue  as  he  was 
walking  on  the  sidewalk  below  the  window, 
and  was  badly  hurt  He  brought  this  action 
against  the  landlord  and  tenants  of  the  build- 
ing. Ko  question  of  pleading  or  procedure 
was  raised  at  the  trial,  but  the  landlord, 
Hutcliinson,  asked  the  Judge  to  direct  a  ver^ 
diet  in  his  favor.  This  the  Judge  refused,  and 
Instructed  the  Jury  that  if  the  d^ect  In  the 
capstone  waa  there  before  the  letting  the  land- 
lord vras  liable,  unless  it  was  such  that  hu- 
man foresight  could  not  reasonably  be  ex- 
pected to  look  out  for  it  The  landlord  ex- 
cepted. 

The  lease  was  made  on  January  10,  1894, 
for  three  years  from  April  1st  with  a  right  of 
extension  for  two  years,  which  right  was  ex- 
ercised by  the  lessees.  The  accident  was  on 
October  21,  1807.  The  lessees  covenanted  in 
print  to  keep  the  premises  in  sut^  repair  as 
they  were  In  at  the  begltming  of  the  term, 
reasonable  use  and  wear  and  damage  by  fire 
or  other  unavoidable  casualties  excepted,  and 
further  covenanted  In  writing  to  do  all  neee» 
sary  repairs  except  to  the  gravel  roof. 

On  these  facts  the  landlord  was  not  Uahia 
for  a  defect  which  first  came  into  being  after 
the  tenants  had  taken  charge  of  the  premises, 
and  the  Jury  were  Instructed  to  that  effect 
The  event  shows  that  at  the  date  of  the  lease 
there  was  no  immediate  danger,  as  the  ac- 
cident did  not  happen  until  more  than  three 
years  later.  Even  If  Inspection  w^uld  have 
disclosed  tliat  the  capstone  would  crumble  In 
the  course  of  fire  years,  as,  of  course.  It  would 
sooner  or  later.  It  would  be  going  far  to  say 
that  the  covenant  did  not  reach  it^-a  ques- 
tion not  disposed  of  by  cases  like  Lister  t. 
Lane  [1893]  2  Q.  B.  212;  and  It  would  be 
going  still  further  to  say  that  the  landlord 
must  be  taken  to  have  contemplated  the 
event  or  that  the  tenants,  having  full  con- 
trol, and.  as  the  plaintiff  asserts,  the  right 
and  duty,  as  towards  the  public,  to  do  what 
was  necessary  to  make  the  place  safe,  were 
not  the  only  responsible  parties.  The  charge 
of  the  Judge  did  not  even  require  knowledge 
of  the  defect  on  the  part, of  the  landlord  la 
order  to  moke  him  liable.  City  of  Lowell  v. 
Spauldlug,  4  Cush.  2TT;  I^onard  *r.  Storer, 
115  Mass.  86.  88;  CliCTord  v.  AUantlc  Cotton 
Mills,  14C  Mass.  47,  49,  15  N.  E.  84;  Oxford 
T.  Leathe,  16G  Mass.  254.  43  N.  E.  92;  Szath- 
maiy  v.  Adams,  166  Mass.  145.  146,  44  N.  E. 
124.  See.  also,  Qulnn  v.  Cummings,  171  Mass. 
255.  50  N.  E.  624,  42  L.  B.  A.  101;  Qlynn  T. 
Ballroad  (Mass.)  66  N.  E.  69a 

But  in  fact  there  was  no  evidence  that  in- 
spection disclosed,  or  would  have  disclosed, 
the  defect  at  the  time  of  the  lease.  The  fact 
that  the  stone  was  cracked  at  tba  tima  ot  the 
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Mddent  Is  no  nldeace  of  Ita  condition  Sve 
jmn  before,  and  the  fact  tliat  the  Jury  took  a 
Ttew,  without  more,'  does  not  raJse  a  pre- 
•nmptlon  that  evidence  of  the  long-past  coq- 
dltton  of  the  stone  was  obtained  by  Inspec* 
tton.  See  Tully  r.  Railroad  Co.,  184  Mas*. 
'490,  503;  Itlgg  T.  Railroad  Co.,  158  \las& 
80».  313.  83  N.  B.  fil2.  The  susgesUon  made 
OB  b^alf  of  the  tenants  that  aandstone  waa 
an  Improper  material  for  capstones  Is  unsup- 
ported by  testimony,  and  is  contrary  to  well- 
known  and  very  general  practice.  It  follows 
that  Hutchinson's  exceptiona  would  have  to 
Ik  auatained,  were  they  before  as  alone. 

The  tenants,  of  course,  were  satisfled  with 
tiift  Tullng  which  made  the  landlord  liable, 
and  80  did  not  except  After  the  trial  tb» 
^alntlff  moved  for  Judgment  against  them, 
which  motion  was  allowed,  and  the  tcoants 
^pealed.  Assuming  that  the  plaintiff  was 
right  in  Joining  landlord  and  teuanta  In  one 
action,  aa  Jointly  liable.  If  liable  at  all,  he 
had  a  right  to  sue  the  tenants  alone,  It  he 
•aw  fit,  even  If  the  tort  had  been  Joint  In 
the  strictest  sense.  McAvoy  v.  Wright,  137 
Maaa.  207.  210;  Dicey.  Parties,  430,  Rule  OS. 
6o,  If  the  Judge  bad  directed  a  verdict  tor 
the  landlord,  as  be  should  have  done,  the 
-other  defendants  could  not  have  excepted,  and 
fbe  plaintiff  eould  have  taken  a  verdict 
agnlnst  them.  Warren  v.  Railroad.  163  Mass. 
484.  40  E.  805.  See  Rodney  v.  Strode,  3 
Uod.  101;  Sabin  r.  Long,  1  WUs.  30.  And  so 
If.  after  a  verdict  against  aU  three,  the  plain- 
tiff by  leave  of  the  court  had  discontinued 
against  him,  the  verdict  agahist  the  other  two 
would  stand.  Mnlchey  v.  Society.  125  Mass. 
487.  400.  The  technical  rule  that  a  Joint  Jndg- 
xaent  la  entire,  and,  If  bad  as  against  one.  Is 
liad  against  all,  has  no  application  to  the  pro- 
ceedings before  Judgment 

The  only  trouble  la  that  It  appears  by  the 
Argument  before  us  that  the  plaintiff  did  not 
propose  to  discontinue  against  tbe  other  de* 
fendants  by  his  motion.  His  Intention  waa 
to  take  one  Judgment  against  the  tenants  and 
another  against  the  landlord.  That  he  could 
not  da  Pickle  v.  Byers,  16  Ind.  3S3;  Wil- 
liams T.  McFalU  2  Seig.  &  R.  280,  2S1.  See 
Heydon's  Case.  11  Co.  Rep.  5a,  5h.  It  Is 
true  that  under  the  English  practice  It  waa 
<held  that  a  plaintiff  could  declare  against  one 
alone  In  tort  when  he  bad  sued  out  process 
against  two  or  more  Jointly.  Wflson  v. '  Ed- 
wards, 3  Bam.  &  C  734.  Tbe  reasons  are 
auggeated  by  Stables  v.  Ashley,  1  Bos.  &  P. 
48;  Spencer  v.  Scott.  Id.  19.  Compare  Chap- 
man T.  Eland.  2  Bos.  &  P.  N.  R.  82.  But 
that  did  not  mean  that  be  could  declare 
against  all  the  defendants  Jointly,  and  also 
against  each  defendant  separately.  **An  ac- 
tion partly  Joint  ahd  partly  several,  quoad 
tbe  parties  liable  being  unknown  In  the  law." 
■Gould,  PI.  (0th  Ed.)  p.  193,  e.  4.  S  70.  See 
Id.  p.  104,  S  74;  McMulUn  v.  Church,  82  Va. 
^01;  WInslow  V.  Newlan,  45  111.  145,  148. 
So,  a  fortiori,  there  could  not  be  a  Joint  and 
also  a  separate  Judgment  upon  the  Joint 


ooiint  upon  which  tbs  rerdlet  most  be  taken 
to  have  been  rendered.  It  has  been  decided, 
and  rightly  we  do  not  dnnbt;  that.  In  an  ac* 
tlon  of  tort,  taking  Judgment  against  less 
than  all  the  defendants  Is  a  dlscontlnnance  as 
to  tbe  others.  Davis  v.  Taylor.  41  IlL  405, 
408.  See  Williams  v.  McFaU,  2  fierg.  &  R. 
280.  We  are  of  opinion  that  the  effect  of  tak- 
ing the  Judgment  was  not  diminished  by  the 
plaintiffs  IntenUon.  The  court  must  be  pre- 
sumed to  have  understood  the  law,  and,  so  far 
as  Its  discretion  was  Involved  in  pennlttlng 
the  plaintiff  to  dlscontiane  against  the  land- 
lord, to  have  exercised  it  nnderstandli^ly. 

It  follows  that  the  defendant  Hutchinson 
Is  out  of  the  case,  and  that  his  exceptions 
should  be  dismissed,  unless  there  be  any 
cause  why  he  should  prefer  to  have  his  ex* 
ceptions  sustained,  and  to  move  In  the  su- 
perior court  to  have  the  Judgment  against  the 
tenants  set  aside,  In  which  case  he  may  take 
that  course,  at  his  choice.  The  ground  for 
such  a  motion  would  be  that  a  discontinuance 
as  against  him  was  not  to  be  granted  without 
bis  consent,  and  without  hearing  him,  at  the 
stage  which  the  case  had  zeat^ed  wiwn  the 
Judgment  was  entered. 

Exceptions  dismissed. 

Judgment  aiBrmed. 


an  hms.  m) 

A37DRBWS  v.  ANDREWS. 

(Supreme  Judicial  Court  of  Massachusetts.  Snf- 
folk.   Uay  16,  1900.) 

FOREIGN  DITORCO-TAUDITY— DOMICILB  OF 

PLAINTIFF— CONDUCT  OF  WIPE— AD- 
MINISTRATION—WIFK'S  RIQHT, 

1.  Under  Comp.  Laws  Dak.  |  2578  <Laws  S. 
D.  1800,  c.  105,  I  1),  requhrlng  a  plalotifl  in  a 
divorce  suit  to  have  oeen  a  resident  of  the  terri- 
tory  00  days  before  the  commeDcement  of  tbe 
action,  the  residence  of  a  citizen  of  another  state 
In  the  territory  for  such  time  for  the  sole  pur- 
pose of  obtaining  a  divorce  will  not  sustain  a 
divorce  granted  in  a  suit  instituted  by  him.  when 
attacked  by  bis  wife  in  the  state  of  his  domicile. 

2.  Under  Pub.  St  c  146.  t  41.  decUring 
that  a  divtHTce  granted  a  citizen  of  Massachu- 
setts, who  goea  into  another  state  to  obtain 
such  divorce  for  a  cause  arising  in  Massachu- 
setts, or  a  cauae  not  authorized  by  its  laws, 
shall  be  of  no  Validity,  a  divorce  so  granted  In 
South  Dakota  la  a  suit  by  a  dtisen  ot  Massa- 
chusetts who  obtained  a  domicile  in  South 
Dakota,  without  a  bona  fide  intcution  of  re- 
maining there,  and  only  for  the  purpose  of  ob- 
tstning  the  divorce,  was  void,  regardless  of  tbe 
tect  Uiat  the  wife  appeared  and  denied  plain- 
tiff's residence,  which  defense  was  afterwards 
withdrawn  on  payment  of  a  sum  of  money. 

3.  The  right  of  such  wife  to  be  appointed  ad- 
miolstratrix  of  the  estate  of  the  husband  was 
superior  to  the  right  of  one  who  married  tba 
husband  after  the  divorce  was  granted. 

Ap[>eal  from  supreme  Judicial  court,  Suf- 
folk county;  John  W.  Hammond.  Judge. 

Petition  of  Annie  Andrews  to  be  appointed 
administratrix  of  the  estate  of  Charles  S. 
Andrews.  From  a  decree  appointing  her  as 
administratrix.  Eats  H.  Andrews  appeals 
Affirmed. 
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Alfred  Hemeoway  and  Frank  D.  Altea,  for 
q^wUant  a  W.  Bartlett.  B.  B.  Anderson. 
B.  B.  Hale,  and  Jabes  Fox.  for  appellee. 

HOLMES,  O.  J.  This  is  an  appeal  from  a 
decree  of  the  probate  court  appointing  Annie 
Andrews  administratrix  of  the  estate  of 
Charles  S.  Andrews.  The  appellant  la  the 
first  wife  of  the  deceased.  The  appellee 
married  him  later.  In  good  faith,  after  he  had 
obtained  a  decree  of  divorce  In  South  Dakota. 
The  Qneetions  are  whether  the  divorce  Is 
valid  in  this  state,  or  whether,  If  it  Is  invalid, 
the  appellant,  on  the  ground  of  connivance 
and  acquiescence,  Is  estopped  to  deny  its 
validity.  Charles  S.  Andrews  went  to  South 
Dakota  for  the  purpose  of  getting  the  divorce, 
and  Intended  to  return  to  Massachusetts  as 
soon  as  he  had  done  so.  Subject  to  this  in- 
tention, it  Is  found  that  he  intended  to  be- 
come a  resident  of  South  Dakota  for  tbe  pur- 
pose of  getting  a  divorce,  and  to  do  all  that 
was  needful  to  make  him  such  a  resident. 
The  statute  of  South  Dakota  forbids  a  di- 
vorce "unless  the  plaintiff  has  in  good  faith 
been  a  resident  of  the  territory  ninety  days 
next  preceding  the  commencement  of  the 
action."  Comp.  Laws  Dak.  fi  2578;  Lavrs  3. 
D.  1800,  c.  100,  S  1.  Andrews  lived  In 
South  Dakota  DO  days,  and  the  Dakota  court 
found  In  favor  of  Its  own  Jurisdiction,  sub- 
stautlally  In  the  words  of  the  section  Just 
quoted,  and  granted  the  divorce  for  a  cause 
which  would  not  authorize  a  divorce  by  the 
laws  of  this  commonwealth. 

The  consensus  of  English -speaking  courts 
founds  Jurisdiction  of  divorce  on  domicile. 
It  may  be  that  a  state  might  substitute  for 
domicile  by  statute,  if  It  choose,  simple 
bodily  presence  within  its  borders  for  a  cer> 
tain  number  of  days.  It  may  be  (at  least, 
under  the  constitution  of  the  United  States) 
that  a  divorce  granted  under  such  a  statute 
between  parties,  both  of  whom  were  before 
the  court  would  be  entitled  to  respect  here, 
notwithstanding  Pub.  9t  c.  146,  S  41.  But 
compare  People  v.  Dawell,  2S  Mich.  2i7,  261; 
Dolphin  V.  Robins.  7  H.  L.  Cas.  390.  414. 
But  no  such  question  arises  in  this  case,  be- 
cause tbe  language  of  the  South  Dakota  stat- 
ute must  be  taken  to  require,  not  merely 
bodily  presence,  but  domicile.  In  the  light 
of  the  decisions  upon  similar  acts,  and  the 
generally  accepted  rule  making  domicile  the 
foundation,  the  words  "resident  of  the  terri- 
tory" mean  domiciled  In  the  territory, 
whether  they  also  mean  pereonally  present 
or  not.  Graham  t.  Graham  (N.  D.)  SI  N. 
W.  44;  Dickinson  r.  Dickinson,  107  Mass. 
474.  475.  45  N.  B.  1091;  Reed  v.  Reed.  52 
Mich.  117.  122.  17  N.  W.  720;  Leith  v.  Lelth, 
89  N.  H.  20.  41;  Van  Fossen  t.  State,  87 
Ohio  St  S17.  81ft 

The  flndlns  of  the  single  justice  clearly 
means  that  tbe  deceased  did  not  get  a  domi- 
cile in  South  Dakota.  He  meant  to  stay 
there  90  days,  apd  such  further  time,  pei- 
hapa»  ai  was  necessary  to  get  hia  divorce 


and  then  he  meant  to  come  back  to  Massa- 
chusetts. It  is  tme  that  he  meant  to  do  all 
that  was  needful  to  get  a  ditorce,  but  be 
meant  it  because  he  was  mistaken  as  to  what 
was  needfuL  In  other  words^  be  meant  only 
to  do  what  he  supposed  to  be  needful,  and 
that  was  not  enough.  Whether,  If  he  had^ 
known  what  was  needful,  he  would  have 
meant  that  and  would  have  done  it,  Is  a 
speculation.  In  fact,  he  did  not  mean  or  do 
it,  on  the  facts  so  far  stated.  It  Is  clear 
that  the  finding  of  the  South  Dakota  court 
in  favor  of  Its  own  Jurisdiction  upon  an  ex 
parte  hearing  would  not  be  conclusive,  bnt 
that  the  facts  would  be  open  to  examination 
here.  Adams  v.  Adams,  154  Mass.  260,  294, 
28  N.  E.  200,  18  L.  R.  A.  276,  and  cases  cited. 
Inhabitants  of  Hanover  r.  Turner,  14  Mass. 
227,  230,  231;  Thompson  v.  Whitman.  IS 
Wall.  457,  21  L.  Ed.  897;  Hoffman  v.  Hoff- 
man. 4«  N.  X.  30;  Gregory  v,  Gregory,  78 
Me.  187,  8  Aa  280;  Watldns  T.  Watklns,  125 
Ind.  163,  26  N.  E.  175. 

But  the  appellant  appeared  In  the  divorce 
suit  and  denied  the  alleged  residence  of  the 
deceased,  although  afterwards,  ui>on  receiv- 
ing a  certain  sum  of  money,  she  directed  her 
counsel  to  withdraw.  There  is  a  plain  dif- 
ference between  a  case  In  which  a  respondent 
has  not  submitted  herself  to  tbe  power  of 
tbe  court,  and  one  in  which  she  has  done  so. 
In  the  former,  a  foreign  state  within  whose 
territory  she  is  domiciled  may  decline  to  al- 
low her  rights  to  be  affected  by  the  decree, 
whatever  the  record  may  allege.  In  the 
latter,  there  is  stronger  ground  for  saying 
that  if  the  libel  alleges  residence,  and  any 
other  facta  necessary  to  give  Jurisdiction,  the 
libelee  no  more  can  dispute  the  validity  of 
the  decree  on  the  ground  tiiat  tbe  court  was 
mistaken  as  to  residence,  than  she  could  upon 
the  ground  that  It  went  wrong  on  the  merits. 
Notwithstanding  the  language  of  some  de- 
cisions which  do  not  distinguish  In  terms 
between  Judgments  where  there  has  been 
no  service  and  those  where  there  has  been 
an  appearance  (Sewall  v.  Sewall.  122  Mass. 
158,  161).  tbe  decisions  in  some  states  where 
the  question  has  been  raised  Is  In  favor  of 
the  distinction  (Klnnler  v.  Kinnler,  4fi  N. 
T.  635,  640,  641;  Cross  v.  Cross,  108  N.  T. 
G28.  630.  15  N.  E,  333;  Falrchlld  v.  Falrchild. 
53  N.  J.  Eq.  678.  34  Atl.  10;  Waldo  v,  Waldo, 
52  Mich.  94.  99.  17  N.  W.  710;  In  re  Ellis' 
Estate,  5S  Minn.  ^1,  411,  66  N.  W.  1066, 
23  L.  R.  A.  287;  Van  Fleet,  Coll.  Attack,  Jf 
888,  p.  877;  Id.  p.  648).  See  Loud  v.  Loud. 
129  Mass.  14,  18;  Thom[son  v.  Whitman.  18 
Wall  467,  21  L.  Ed.  897;  Blgelow.  Estop.  (5th 
Ed.)  296. 

Supposing  the  state  decisions  just  mention- 
ed to  be  correct  as  to  the  effect  of  the  decree 
between  the  parties,  tbe  general  consequence 
would  be  that  It  was  effective  as  to  the  rest 
of  tbe  world.  As  a  general  rule.  It  would  be 
Inconvenient  to  admit  that  parties  who  were 
divorced  as  twtween  themselves  were  nol 
divorced  ai  against  others.  Kbmler  t.  Bin 
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nler  and  Waldo  v,  Waldo,  ubl  si^xa;  Adams  v. 
Adams.  154  Maa«.  290,  285,  28  N.  E.  260. 18  L. 
B.  A.  275.  But  a  further  dUttinctlon  Is  taken. 
The  world  at  large  has  no  biterest  In  the  di- 
vorce, and  therefore  may  be  bound  by  it, 
bnt  It  Is  snggested  that  the  state  ot  the  dom- 
Idle  has  an  Interest,  and  that  It  cannot  be 
otmclnded  by  a  mere  fiUse  redtsl  In  the  rec* 
ord.  becanse  the  foreign  court  did  not  er^ 
pretend  to  Jurisdiction  over  that  state.  Peo- 
ple T.  DaweU,  25  Mich.  317,  257.  In  People 
T.  I>aweU  this  pn^osltirai  was  lulled  in 
taxot  of  the  state  of  the  domlcVe  as  a  proae- 
cotor.  and  at  an  earlier  date  it  was  iqiplled  hy 
this  court  In  favor  ot  the  state  as  a  l^Eialattff. 
Chase  v.  Chase,  6  Gray,  167, 16L 

It  will  be  borne  in  mind  that,  m  the  facts 
before  us,  the  case  Is  n<^  one  In  which  the 
legislature  of  Bouth  Dakota  has  undertaken 
to  allow  the  grant  of  a  divorce.  It  is  one  In 
which  the  coort  of  that  state  has  been  de- 
ceived, and  in  which  It  would  have  refused  to 
act,  and  would  have  had  no  right  to  act,  bad 
It  known  the  taetn.  In  sudi  a  case  as  this, 
the  state  of  the  domicile.  If  it  sees  fit  may  de- 
cline to  be  bound  by  redtals  In  a  record  to 
whliA  it  is  not  a  party.  It  may  say,  as 
Hassachosetto  has  said  by  Pub.  St  c.  146^ 
I  41,  that  It  will  be  governed  by  the  fact, 
not  by  a  possibly  abusive  record,  and  there- 
fore that  the  fact  must  be  ascertained,  tried, 
and  found  h«e.  Whetha  €x  not  the  statute 
goa  further  than  the  law  would  go  wlthtmt 
it.  we  are  of  <q>inIon,  In  accordance  with  the 
decMon  in  Chase  v.  Chase,  that  as  aivUed 
to  this  case,  it  does  not  go  beyond  the  conetl- 
tntlonal  powers  of  tiie  state.  In  Hardy  v. 
Smith.  136  Mass.  S2&.  881.  It  would  seem, 
from  the  papers  In  the  case,  that  there  was 
an  appearance  for  the  respondent  in  the  Utah 
court  The  validity  of  the  statute  has  been 
affirmed  in  a  general  way  more  than  once 
(Sewall  V.  Sewan.  122  Mass.  156,  181;  Smith 
V.  Smith,  18  Gray,  200;  Dickinson  v.  Dickin- 
son. 167  Mass.  174,  46  N.  B.  1001);  and  con- 
fined, as  It  should  be,  to  persons  retaining 
their  Massachusetts  domicile  (Clark  v.  Clark, 
8  Gush.  386,  387),  It  seems  to  be  mainly  de- 
claratozy  of  the  law  (Lyon  v.  Lyon.  2  Gray. 
367.  86S),  unless  In  eases  like  the  present 
where,  perhaps,  ajiart  from  it  the  parties 
(both  havii^c  appeared)  could  not  dispute  the 
foKlgn  adjudication  of  Jurisdlctlui  disposed 
by  the  record.  A  fnrtiier  question  might 
arise,  as  we  have  suggrated.  If  the  state 
granting  the  divorce  had  established  a  test 
of  Jurisdiction  other  than  domicile,  but  that 
baa  not  haj^ned.  and  Is  not  likely  to  bap- 
pen. 

The  commonwealth  having  Intervened  by 
le^alation,  the  appellant  gets  the  benefit  of 
It  lrreq>ectlve  of  any  merits  on  her  own. 
^e  possibility  of  a  dlstlnctlcHi  such  as  was 
aanctl<Hied  by  In  to  Ellis*  Estate,  56 
401.  56  N.  W.  10S6,  28  L.  B.  A.  287.  np- 
boldhig  the  divorce  as  between  the  psrtles. 
and  BO  far  as  concerns  property  rights,  but 
treatfaig  It  as  void  as  against  the  state,  and  tor 


the  purposes  of  the  criminal  law,  is  dons 
away  with  by  the  act  It  is  settled  that  In 
a  case  within  the  statute  the  divorce  Is  to  be 
treated  here  as  void  for  all  pufposes.  Chase 
V.  Chase,  0  Oray.  157.  160.  It  Is  settled  thai 
there  Is  no  estoppel,  even  ss  against  the 
party  instituting  the  foreign  proceedings. 
Smitii  V.  Smith.  18  Gray,  200;  2ia  If  the  ap- 
pellant's conduct  amounted  to  connivance,  as 
found,  so  that  she  could  not  have  main- 
tained a  Vbel  tax  adultery  on  the  ground  of 
the  sectmd  marriage,  that  does  not  go  far 
enough  to  constitute  an  eatappeA.  Loud  v. 
Loud.  129  Mass.  14, 10.  AH  that  she  did  was 
to  withdraw  her  active  opposition  to  the  dl< 
vorce.  in  conrideratlon  of  a  payment  ot  rntm* 
ey,  and  thereafter  to  remain  silent  We  axe 
conqwlled  to  overrule  the  exertion. 
Bxceptlw  overruled.  . 


(17«  Hus.  1«4) 
BtTBRELL  et  al.  v.  WAT  et  aL 
(Snprwe  Jodicial  Court  of  Massachusetts.  Nor- 
folk.  May  IS.  1900.) 

UBCHANIGS'  LIENS— PETITION— nUB  OF  FlLr- 
IKO—AHBNDMElNr—  INSTRUCTIONS  —  MATB- 
RIAL  —  WITHHOLDING  DBLITBatT  —  XXTBN- 
SION  or  LISN— OBJECTIONS. 

1.  Under  Pub.  St.  c.  101,  $  6.  rcQoiring  a  cer- 
tificate to  be  filed  of  the  material  famished  and 
labw  perfMmed  within  SO  days  after  the  per- 
son Beekine  to  enforce  a  lien  on  the  property 
ceases  to  labor  or  famish  material;  and  St. 
1602,  c.  191,  proTiding  that  no  certificate  for  a 
lien  shall  be  inTalid  or  insufficient  solely  by  rea- 
son of  any  inaccoracy  of  statement  where  there 
was  no  intention  to  mislead,  and  the  parties  en- 
titled to  notice  were  not  in  fact  misled,— where 
a  certificate  was  filed  October  1&  1807,  statbg 
that  petitioner  ceased  to  labor  and  famish  mate- 
rial September  13,  1807,  it  was  not  error  to  al- 
low the  plaintiff  to  testify  that  the  statement 
in  the  certiScBte  was  a  mistake,  and  that  he 
performed  labor  and  fDmished  material  oa  Sep- 
tember 15th,  where  the  petition  had  been  amend- 
ed to  include  sach  additional  Items. 

2.  Where  the  plaintiff  in  a  suit  to  «iforce  a 
mechanic's  lien  charged  $6  per  day  for  the  serr- 
ices  of  a  plumber  and  pipe  fitter  and  his  as- 
sistant, for  which  he  paid  $2.83^  per  day,  an 
instruction  that,  if  the  jary  beliered  he  charred 
$6  per  day  for  serricea  coetlng  him  but  $2.83^. 
It  wonld  warrant  a  finding  that  the  plaintiff  had 
Imowltifly  and  wiUfuiiy  dalmed  more  than  was 
doe  him,  was  properly  refused,  where  there  was 
evidence  that  $6  was  the  regnlar  market  price 
for  such  serrices. 

8.  Where  the  plaintiff,  in  a  suit  to  enfMce  a 
mechanic's  lien,  testified  that  he  held  badt  foar 
piazza  poats.  and  did  not  deliver  them  for  two 
or  three  weeks  after  delivertna  tiie  other  mate- 
rial, in  order  to  extend  the  time  tor  filing  hia 
lien,  the  trial  court  was  not  bound  to  rale  as 
a  matter  of  law  that  the  dellr^  of  the  posts 
did  not  extend  the  lien,  where  thne  was  no  time 
spedfied  for  tbrir  dclivoy. 

4.  Where  the  objection  that  flie  petUtea  tat  a 
medianlt^B  Hen  mis  not  filed  In  time  was  not 
raised  in  the  trial  court.  It  will  not  be  conridered 
on  appeal. 

5.  tfnder  Pub.  St.  c.  101,  I  9,  a  salt  to  mforee 
a  mefilianic'B  lien  roust  be  commenced  wittdn  90 
days  after  the  party  ceased  to  labor  or  far- 
nish  material  for  the  building.  Where  a  petition 
filed  December  13th  stated  the  last  matenal  was 
furnished  September  13th,  but  was  amended  by 
dianging  the  date  to  8ept«nber  16th,  It  was  too 
late  after  the  amendment  was  allowed,  sad  evt 
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dence  introduced  to  support  It,  to  object  that  the 
petition  was  not  filed  in  time. 

Excepttons  from  superior  court  Norfolk 
county;  Charlbs  U.  Bell.  Judge. 

Action  by  Henry  G.  Burrell  and  another 
against  WlUlnm  T.  Way  and  another.  From 
a  verdict  in  favor  of  the  plaintiffs,  defend- 
ants except   Exceptions  oremiled. 

Oscar  A.  Marden,  for  petitioners.  J.  W. 
Keith  and  Wm.  T.  Way,  for  defendants. 

LATHROF.  J.  These  are  two  petitions  for 
mechanics'  liens,  under  Pub.  St  c.  IDl.  In 
the  superior  court  verdicts  were  returned  for 
the  petitioners,  and  the  respondents  alleged 
exceptions.  So  far  as  these  are  open,  and 
were  Insisted  upon  at  the  argument  we  pro- 
ceed to  cwistder  tbem. 

1.  In  bis  certificate  of  Hen  filed  In  the  reg- 
istry of  deeds  on  October  13,  1887,  Burrell 
stated  that  he  ceased  to  perform  and  furnish 
labor  and  materials  on  September  IS,  1897. 
His  petition  was  filed  In  the  superior  court  on 
DeeeiQber  13.  j.867,  and  recited  that  he  ceased 
to  perform  and  fuml^  labor  and  materials 
on  S^Ttembtt  18.  1807.  On  January  6.  18QQ, 
by  leave  at  court  his  petition  was  allowed 
to  be  amended  bo  as  to  include  labor  fur- 
Dtshed^  and  Including  Septemlier  16,  1807. 
The  first  exception  is  to  the  Judge  allow- 
ing Burrell  to  testify  tiiat  the  statement  In 
the  certificate  was  a  mistalte,  and  that  he 
furnished  materials  and  labor  on  September 
15,  1807.  There  can  be  no  question  of  the 
power  of  the  judge  to  allow  tbe  petitioner 
to  amend  his  petition,  for  this  is  expressly 
given  by  Pub.  St  c  lAl,  S  20l  The  respond- 
ents, however,  contend  tliat  there  is  nothing 
in  the  statutes  whldi  allows  the  certificate  of 
Urai  to  be  amended.  This  contention  la  cor- 
rect but  tiw  respondents  have  overlooked  the 
fact  that  section  6  of  this  chapter  does  not 
in  terms .  require  that  the  certificate  should 
ontaln  any  statement  as  to  the  time  when 
tbe  petitioner  ceased  to  furnish  labor  or  ma- 
terials. It  does  regulre  that  the  llcn  shall 
be  dissolved  unless  the  statement  is  filed  In 
tbe  registry  of  deeds  within  30  days  after  the 
person  seeking  to  avail  himself  thereof  ceases 
to  labor  on,  or  furnish  labor  or  materials  for, 
the  building.  Brosnan  v.  Trulson,  164  Mass. 
4ia  41  N.  £.  600.  Moreover,  this  section  Is 
amended  by  St  1882,  c.  191,  by  adding  tbe 
words:  "But  no  statement  required  hy  this 
section  shall  be  deemed  to  be  Invalid  or  in- 
sufficient solely  by  reason  of  any  Inaccuracy 
in  stating  or  falling  to  state  tbe  contract 
price,  the  number  of  days  of  labor  performed 
or  fiimisbed,  and  the  value  of  the  same:  pro- 
vided, It  la  snown  that  there  was  no  Intention 
to  mislead,  and  that  tbe  parties  entitled  to 
notice  of  the  statement  were  not  in  t&ct 
misled  thereby."  See  Monaghan  v.  Goddard. 
173  Mass.  468,  53  X.  B.  805. 

2.  The  next  question  Is  whether  the  court 
should  have  Instructed  the  Jury  as  requested 
by  the  respondents:  "That  tbe  cialm  of  the 
petitioner  to  charge  f6  per  day  for  what  he 


was  paying  92.83%  p»  day  Is  evidence  anffi- 
clent,  If  believed  by  the  jury,  to  warrant  a. 
finding  that  the  petitioner  had  willfully  and 
knowingly  claimed  more  than  was  due  him." 
But  thia  was  not  all  the  evidence  on  tiie  sub- 
ject The  exceptions  state:  "The  petitioner 
testified,  and  Introduced  erldoice  tending  to 
show,  tbat  the  two  inen  for  whose  labor  these 
prices  were  charged  were  a  plumber  and  pipe 
fitter  and  his  assistant  and  that  the  price  so 
charged  was  tbe  regular  market  price  charged 
for  such  bibor,  and  tbat  the  price  so  charged 
was  agreed  to  by  himself  and  the  respmdent'a 
agent  Lelghton."  We  are  of  opinion  that 
the  judge  was  right  In  refusing  to  give  the 
instruction  requested,  and  bx  leaving  tbe 
question  to  tbe  jury  on  all  the  evidence. 
Borden  v.  Mercer,  163  Mass.  7,  3&  X.  K  413. 
See  Walla  r.  Ducharme,  162  Man.  4^  88  N. 
B.  1114. 

3.  Oapp  testified  tbat  he  retained  four 
plana  columns  In  his  yard  for  two  or  tbree 
weeks  after  he  delivered  all  the  other  mate- 
rial, until  October  23,  1807.  '*witb  tbe  Idea 
and  purpose,  among  other  things,  to  ractend 
and  preserve  his  lien."  It  did  not  appear 
that  there  was  any  time  fixed  by  the  con- 
tract within  which  It  was  the  duty  of  Clapp- 
to  furnish  the  plazaa  columns.  Tbe  last  ma- 
terial furnished  by  htm  before  the  vSazxa, 
columns  was  on  September  SO,  1887.  and  be 
filed  his  certificate  on  October  29^  iaOfT.  We 
are  of  (pinion  tbat  tbe  Judge  was  not  bound 
to  rule,  as  matter  of  law.  that  the  dcillvery 
of  the  four  cedar  posts  on  October  28,  1897.. 
did  not  extend  the  time  within  which  the  cer^ 
tlficate  must  be  filed.  Monaghan  t.  Putney, 
161  Mass.  338,  37  N.  B.  171;  Miller  t.  Wilk- 
inson, 167  Mass.  186.  44  N.  E.  1083;  Mon- 
aghan T.  Goddard,  173  Mass.  408,  63  N.  B. 

4.  Lastly,  the  respondents  contend  that  nei- 
ther petition  was  filed  In  tbe  superior  court 
In  season.  No  such  question  was  raised  in* 
the  court  below  In  regard  to  the  petition  of 
Clapp,  and  no  request  for  such  a  ruling  was 
made.  In  the  case  of  Burrell  such  a  request 
waa  made,  and  we  proceed  to  consider  it 
It  is  provided  by  Pub.  St.  c.  191,  |  9:  "Un- 
less a  suit  for  enforcing  the  lien  la  com- 
menced within  ninety  days  after  the  person- 
desiring  to  avail  himself  thereof  ceases  to 
labor  on  or  to  furnish  labor  or  materials  for 
tbe  building  or  structure,  the  Hen  shall  be 
dissolved."  See  Darla  v.  Arthur,  170  Mass. 
449,  40  E.  739.  Tbe  argum«it  of  tbe  re- 
spondents is  that  as  the  petition  was  filed 
on  December  18,  1897,  It  was  filed  one  day 
too  late,  because  tbe  statement  filed  In  tbe 
registry  of  deeds  and  his  petition  set  fortb 
that  be  ceased  to  labor  and  furnish  materials 
on  S^tember  IStb.  But  as  we  have  al- 
ready seen,  the  petition  was  allowed  to  be 
amended  to  Include  labor  furnished  to  and 
Including  Septemlwr  15,  1807.  Aa  we  have 
held  luat  tbe  court  below  bad  power  to  al* 
low  this  amendment  It  was  too  late  after  the 
amendment  was  allowed,  and  evidence  waa 
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admlttcK!  to  snataln  tlie  amendnuDt,  to  raise 
tbe  question  tbst  the  petition  vas  not  seap 
amiablr  filed.  Exceptions  oTemiled. 


(lie  Haaa.  48) 

ROTHSOHILX)  et  al.  t.  KIIIGHT. 

(Siqmme   Judicial   Court   of  Masaachosetta. 

Hampden.   Ma;  16.  IdOO.) 

WRIT  OP  BRROR— I88UBS  OP  IiAW  AND  PACT— 
JOINDKR-QAHNISHMBNT—NONRESIDBNT  DE- 
PEHDANT— JURISDICTION— APPEARANCB— AT- 
TORNEY —  CONSENT  TO  AMENDMENTS  —  AS- 
SIGNEE IN  INSOLVENCY—FRAUDULENT  PREF- 
ERENCE—RBCOVBRY  — WITNOBS  PBEB  —  CBR- 
TIFtCATB-BIONINO  BY  AOBNT-JUDOMBNT— 
ENTRY. 

1.  It  la  proper  to  j(dn  Isanea.  law  and  fact 
In  a  writ  of  error,  and  to  hare  the  iaaues  of 
fact  tried  by  a  aicgte  jnstice,  who  may,  if  he 
diooaes,  report  the  case  to  the  full  court. 

2.  Under  Pub.  St  c.  164,  §  1,  providing  that 
no  peraonal  action  shall  be  mnintained  against 
a  person  oat  of  the  atate  at  the  time  of  service 
of  snmnKKts.  unleas  an  effectual  attachment  of 
his  goods  and  effects  is  made  on  the  original 
writ,  and  chapter  1S3,  {  1.  providing  that  all 
personal  actions,  except  certain  ones  Bounding 
in  tert,  may  be  began  by  trustee  proceaa,  a  debt 
doe  a  nonresident  defendant,  ened  as  a  fraudu- 
lently preferred  creditor  by  an  assignee  in  in- 
solvency, may  be  seised  by  trustee  process,  and 
Joiiadictjon  thereby  gained  to  render  Judgment 
acainst  d^endant  to  tbe  amount  of  tbe  debt  so 
Biexed.  though  no  service  is  had  on  defendant: 
the  situs  of  the  debt  for  the  purpose  of  trustee 
process  being  at  that  place  where  the  debtor  is 
amennble  to  suit. 

3.  A  volnntary  general  appearance  by  author- 
Ized  attomeya,  who  contest  the  case  in  all  its 
stages  np  to  judgment,  gives  juiladiction  of  the 
person  of  the  defendant,  without  reference  to 
tervlee  of  process  on  him. 

4.  Pab.  St.  c.  187,  S  8,  provides  that  judgment 
in  a  civil  action  idiall  not  be  arrested  or  re- 
versed tor  a  defect  or  imperfection  of  form 
which  might  have  been  amended,  nor  for  mis- 
take in  the  venue,  nor  because  the  judgment 
does  not  conform  to  tbe  pleadings,  if  it  does  to 
the  verdict,  and  that  no  error  in  a  civil  action 
in  which  defendant  appeared  and  verdict  was 
rendered  may  be  assigned  in  a  writ  of  error  un- 
less it  affects  the  jm-isdiotion  of  the  court  or 
occurs  after  verdict  Eeld  that,  as  a  writ  of 
error  cannot  be  maintained  apart  from  the  stat- 
ute, amendable  imperfections  in  the  declaration, 
not  snfficient  to  invalidate  the  judgment,  are  not 
(roimd  for  reversal. 

5.  ^Hiere  amendmoits  to  a  declaration  are  al- 
lowed by  tbe  court  with  the  consent  of  defend- 
ant s  attorney  regiilnrly  employed  in  the  action, 
the  fact  that  the  attorney  had  not  yet  entered 
his  am>earance  of  record  is  immaterial. 

6.  Under  Pub.  8t.  c.  157,  il  96.  87.  authoriziDg 
an  assignee  In  Insolvency  to  recover  a  frandu- 
lent  preference,  and  chapter  183.  {  1,  providing 
that  all  personal  actions,  except  certain  ones 
sounding  in  tort,  may  be  commenoed  by  trustee 
procetB,  an  insolvent  asdgnee'a  action  against  a 
creditor  to  recover  a  frandulent  preference  may 
be  begun  by  trustee  process. 

7.  Tbe  allowance  of  fees  to  a  witness  on  a 
certificate  signed  In  his  nsme  by  his  duly-au- 
thorized agent  is  not  erroneous,  in  violation  of 
Pub.  St.  c.  199.  i  14.  providing  that  each  witness 
shall  certify  in  writing  the  amount  of  his  travel 
and  attendance. 

8.  Under  Pub.  St.  c.  171,  |  1,  providing  that 
the  judgment  shnll  be  entered  on  the  last  day 
of  the  term  unices  the  court  otherwise  orders, 
and  Snper.  Ct.  Rule  27,  requiring  entry  of  judg- 
ment under  the  court's  general  order  at  stated 
times  in  eases  ripe  for  judgment,  an  entry  of 
jodgment  by  the  derk  in  accordance  with  the 
mh^  without  a  special  order,  la  proper. 
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Beport  from  supreme  judicial  coort, 
Hampden  oonoty;  James  M.  Morton,  Jndge. 

'Writ  of  error  by  Simon  Kothschlld  and  oth- 
ers against  Bobert  A.  Knight  asalgnee  in  In- 
solvency of  one  McKeon.  Before  the  insol- 
vency, McKeon  had  bought  goods  of  the  plain- 
tlfls  In  ettot,  and  the  action  which  plaintiff 
In  error  sought  to  review  was  brought  against 
them  by  tlie  defendant  In  error  to  recover  for 
an  alleged  fraudulent  preference.  In  tbe 
original  action,  which  was  by  trostee  process, 
tbe  defendant  In  error  had  a  veMIct  The 
writ  was  returnable  to  tbe  superior  court  In 
Hampden  county,  where  two  of  the  alleged 
trustees  and  tbe  defendant  In  error  lived, 
and  goods,  effects,  and  credits  of  the  idalntifb 
in  error  In  the  hands  of  these  trustees,  and  In 
the  hands  of  alleged  trustees  UtIi^  In  other 
counties,  veee  arched.  There  was  no  per- 
sonal snvlce  on  either  of  the  plaintiffs  In 
error.  Tbe  case  was  heard,  and  rerported  to 
the  full  court  Judgment  aflOrmed. 

T.  J.  Bany  and  H.  J.  Jaqutth,  for  plalnUffs 
In  error.  H.  W.  King,  a  M.  Rice,  and  R. 
A.  Knight,  for  defendant  In  error. 

KKOWLTON.  J.  The  proceedings  at  the 
beailiv  were  correct  Under  our  present 
I^ctlce,  Issues  of  law  and  Issues  of  fact 
may  be  joined  In  the  pleadtaigB  upon  a  writ 
of  error.   EOIot  t.  McCormlcft.  141  Man.  104, 

6  N.  B.  875.  A  sln|^  justlee  may  properly 
bear  all  tiie  evidence  on  the  issnea  of  fact, 
and,  if  he  chooses,  report  the  case  to  the  full 
court. 

The  quIestlonB  prlndpally  discussed  at  the 
argument  have  been  fully  con^dered  In  recent 
cases  of  high  authority,  and  dedded  adrerse- 
]y  to  tbe  plaintiffs  In  error.  There  was  an  at- 
tachment In  due  form,  by  trustee  process,  of 
debts  due  the  original  defendants  from  flebt- 
ora  residing  In  this  commonwealth.  Pub.  8t 
c.  164,  I  1;  Id.  c.  188.  %  1.  Such  an  attach- 
ment gives  jmrlsdictlon  to  render  a  judgment 
which  wni  be  valid  everywhere  as  against 
the  prc^erty  attached.  Ocean  Ins.  Go.  v. 
Portsmouth  Marine  By.  Cto.,  8  Mete.  420;  Pol- 
ger  V.  IttBUrance  Co.,  09  Mass.  267;  ESIot  v. 
McCormlclE.  144  Mass.  10,  10  N.  B.  705; 
Cooper  V.  Reynolds.  10  Wall.  808,  19  L.  Bd. 
831;  Pennoyer  v.  Kelt,  OS  U.  S.  714,  24  L. 
Ed.  565;  Freeman  v.  Alderson,  110  U.  8.  18S, 

7  Stip.  Ct  165.30  L.  Ed.  872;  Railway  Co.  r. 
Stiirm,  174  V.  S.  710,  10  Sup.  Ct.  797,  43  L. 
Ed.  1114;  King  V.  Cross.  175  U.  S.  896,  20 
Snp.  Ct.  13t  Adv.  8.  U.  S.  181.  44  L.  Ed. 
— ;  Cross  V.  Brown.  10  R.  I.  220.  88  Atl. 
147. 

Tbe  plaintiffs  In  error  do  not  contend  that 
the  attachments  would  not  be  effectual  to 
give  Jurisdiction  against  the  property  If  real 
estate  or  specific  goods  were  attached,  but 
their  principal  contention  Is  that  a  debt  due 
from  a  trustee  to  a  nonresident  defendant 
cannot  be  efTectually  attached  under  tbe  stat- 
ute dted.  This  contention  Is  answered,  as 
to  the  law  of  this  commonwealth,  by  flie  first 


Digitized  by  Google 


888 


57  NORTHBASTBBN  BBPOETBB. 


(Mass. 


two  cases  cited  In  the  last  paragraph.  The 
plaintiffs  In  error  contend  that  the  debts  due 
them  Crom  debtors  In  MasBacbuaetts  were  not 
property  within  this  commonwealth,  upon  the 
attachment  of  which  Jurisdiction  could  be 
founded,  as  against  a  nonresident  on  whom 
no  senrlce  was  made  la  this  state;  and 
they  argue  that  the  situs  of  the  property 
was  in  the  state  of  New  York,  where  tb^ 
resided.  It  is  true  that  for  most  pur- 
poses the  situs  of  credits  follows  the  cred- 
itor, and  that  their  situs  for  taxation  or  for 
administration  after  the  death  of  the  creditor 
is  ordinarily  in  the  place  of  his  domicile;  but, 
so  far  as  the  question  before  us  depends  upon 
the  situs  of  the  debt,  It  must  be  held  that  the 
situs.  In  reference  to  collection,  is  in  the  place 
where  proceedings  may  be  had  against  the 
debtor.  That  which  ought  to  be  paid  Is  pre- 
sumably in  the  possession  of  the  debtor, 
wherever  be  happens  to  be.  The  debt  can 
be  collected  law  only  in  the  place  wta^re 
Jurisdiction  of  the  debtor  can  be  obtahied. 
Tbe  creditor  may  come  there  to  collect  his 
debt  The  situs  of  the  debt,  viewed  as  his 
property,  follows  him  thither.  The  plaintiff 
In  the  trustee  process  represents  tbe  creditor's 
right  The  question  is  where  the  debt,  as 
property,  should  be  deemed  to  be  slttiated.  In 
reference  to  process  for  coUectlML  Practical- 
ly. It  must  be  where  the  debtor  Is  amenable 
to  suit.  This  Is  the  rule  adopted  by  courts 
generally  111  the  constmctiou  of  statutes  for 
the  collection  of  debts  by  trustee  process. 
Any  other  construction  would  leave  these 
statutes  ineffectual  for  the  purposes  for  which 
they  were  enacted.  In  Cross  v.  Brown,  19 
R.  I.  220,  33  Atl.  147,  the  subject  was  con- 
sidered at  length,  with  a  citation  of  the  au- 
thorities, and  this  conclusion  was  reached. 
In  RaUway  Co.  v.  Sturm.  174  U.  S.  710,  19 
Sup.  Ct  T97.  43  L.  Ed.  1144,  there  was  a  dis- 
cussion of  the  subject  In  reference  to  consti- 
tutional questions,  with  the  same  result;  and 
In  King  V.  Cross,  ubi  supra,  afflrmiug  tbe  de- 
cision of  the  supreme  court  of  Bbode  Island  in 
the  same  case,  under  the  name  of  Cross  v. 
Brown,  the  doctrine  was  reaffirmed.  These 
cases  settle  tbe  validity  of  an  attachment  by 
trustee  process  as  the  foundation  for  a  Judg- 
ment against  a  debt  due  frcnn  the  trustee  to  a 
nonresident  who  Is  not  served  with  process. 
In  tbe  present  case,  not  only  was  there  an 
attachmeot  effectual  to  give  Judisdiction  to 
render  the  Judgment  against  the  defendant, 
but  there  was  a  voluntary  general  appearance 
by  the  original  defendants,  which  gave  Jurla- 
dlctiim  to  render  a  personal  Judgment  against 
tbem.  They  appeared  by  duly-authorized  at- 
torneys, in  the  usual  way.  and  contested  the 
case  at  all  stages  until  Judgment  was  ren- 
dered. That  such  an  appearance  gives  Juris- 
diction, without  reference  to  service.  Is  fa- 
miliar law.  Pub.  St  c.  167,  S  ffi;  Wright  v. 
Andrews,  130  Mass.  149;  Loomis  v.  Wad- 
hams,  8  Grayi  557,  661;  Eliot  v.  McCormick, 
144  Mass.  10,  10  N.  E.  705;  Olbnan  v.  Oil- 
man. 126  Mass.  26;  Hazard  t.  Wason,  152 


Mass.  288,  25  X.  E.  4(S;  Cooper  v.  Beynoltte. 
10  Wall.  308,  317,  19  L.  Ed.  931;  Pennoyer 
V.  Neff,  95  U.  3.  714^  723,  731,  733.  24  L. 
Ed.  565. 

Most  of  the  other  questions  raised  are 
sufficiently  answered  by  Pub.  St  c.  187,  S  8, 
which  is  as  follows:  "A  Judgment  In  a 
civil  action  shall  not  be  arrested  or  revised 
for  a  defect  or  Imperfection  In  matter  of  form 
which  might  by  law  have  be^  amended, 
nor  by  reason  of  a  mistake  respecting  tbe 
venne  of  tbe  action,  nor  because  the  Jadgr- 
ment  Is  not  In  conformity  with  the  allega^ 
tions  of  the  parties,  If  it  is  hi  confomaity 
with  the  verdict  nor  shall  any  error  in  law 
in  a  civil  action  in  which  the  defendant  ap- 
peared and  a  verdict  was  rendered,  exc^t 
such  as  occurs  after  verdict,  be  assigned  In 
a  writ  of  error;  but  nothing  herein  con- 
tained shall  prevent  either  party  from  as- 
signing an  error  affecting  the  Jurisdiction  of 
the  court"  Apart  from  this  statute,  tbe 
writ  cannot  be  maintained.  There  Is  no 
necessary  inconsistency  between  tbe  counts 
of  the  declaration,  and  no  such  irregularity 
or  imperfection  as  to  affect  the  validity  of 
tbe  Judgment  If  tbe  original  defendants  bad 
raised  objections  by  demurrer,  it  may  be  that 
an  amendment  would  have  been  necessary, 
but  it  Is  plain  that  the  Judgment  is  well  sup- 
ported by  the  declaration.  Hillman  Whit- 
ney, 2  Allen,  268.  The  amendments  to  tbe 
declaration  were  regularly  allowed  by  the 
court,  with  the  consent  of  the  duly-author- 
ized attorneys  of  the  original  defendants. 
The  fact  that  tbe  attorney  who  consented 
to  the  allowance  of  one  of  the  amendments, 
although  regularly  employed,  had  not  entered 
bis  appearance  of  record  until  later,  ia  of  no 
.consequence. 

The  action  Is  not  for  the  recovery  of  a 
penalty,  but  to  recover  tbe  value  of  goods 
conveyed  In  fraud  of  the  laws  relating  to 
insolvency,  and  it  prc^erly  might  be  com- 
menced by  trustee  process.  Pub.  St  c  157, 
IS  96,  07;  Id.  c.  183,  f  1. 

The  allowance  of  fees  to  two  of  the  wit- 
nesses in  tbe  taxation  of  costs,  upon  a  cer- 
tificate signed  In  their  name  by  their  duly- 
authorized  agent  was  not  errtmeous.  Pub. 
St  c.  199,  S  14,  Is  not  to  be  construed  so 
strictly  as  to  require  that  the  certificate 
shall  be  signed  by  the  witness  with  his  own 
hand.  If  the  taxation  were  erroneous  in 
this  particular.  It  is  at  least  doubtful  whether 
the  mistake  could  be  taken  advantage  of  by 
a  writ  of  error.  See  Goodrich  v.  WlUard,  11 
Gray,  S80. 

The  entry  of  the  Judgment  by  the  clerk 
without  a  special  order  of  tbe  court  was  in 
accordance  with  the  statutes,  and  the  rule 
of  the  court  which  requires  the  entry  of  Judg- 
ments under  the  general  order  of  tbe  court 
at  stated  times  in  all  cases  which  are  ripe 
for  Judgment  Pub.  St  a  171,  J .  1;  St 
1885,  c.  3W,  S  12;  rule  27  of  the  superior 
court.  It  does  not  appear  from  the  record 
that  any  Judgment  of  a  court  In  tbe  stati 
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of  N«w  York  was  pnt  1b  erldence  at  the  trial, 
and  the  only  jvdldal  inoceedJtgs  in  tbat 
ftate  referred  to  in  the  papen  are  solta 
to  wU^  the  defHidant  hi  error  ms  not  a 
partr*  Jodgmeot  affirmed. 


an  Mas*.  17D 

PEARL  T.  WEST  END  ST.  RT.  00. 
(Supreme  Judicial  Court  of  MassachosettB. 
Middlesex.    May  17,  1900.) 

ITREET  RAILWAYS— BMPLOTMBNT    OF  PHT- 
BICIAN— EXAMINATION  OP  INJURBD  PERSON 
RBSULTINQ    IN    PURTHER  INJURY-COMPA- 
NT-S  LIABIUTT  FOR  ADDITIONAL.  DAUAQE3. 
VChere  plaintiff  wai  injured  in  iin  accident 
oo  a  street  railway,  and  bad  brought  suit  for 
the  injary.  and  the  companj  aeat  a  doctor  to 
examiue  bim.  and  be  directed  plaintiff,  who 
daimed  he  coald  not  stand  on  his  left  lev,  to 
to  stand  on  it,  and  in  the  effort  to  do  so  0afn- 
Cell,  from  tbe  effect  of  wbich  be  became  sub- 
ject to  hysterical  trouble,  the  company  was  not 
liable  for  tbe  Injury  occasioDed  toereby,  since 
tbe  physician  hi  maliinK  the  examination  was 
an  Independent  contractor,  disthictly  free  from 
tbe  control  or  direction  of  his  empit^er. 

Report  from  superior  court,  Hlddleao: 
coonty;  Charles  H.  Bell,  Jndge. 

Action  by  oDe  Feari  agaUist  tbe  West  End 
Street-Rallway  Company.  From  an  order  di- 
rectlDK  a  verdict  In  fitTW  of  defendant,  plain- 
tiff excepts.   Judgment  on  tbe  verdict. 

Conrad  Reno,  for  plaintiff.  M.  F.  Dickin* 
no  and  W.  A.  Farr,  for  defendant. 

HOLMES,  a  J.  This  Is  an  action  seeking 
to  charge  the  defendant  with  the  alleged  re- 
sults of  a  doctor's  examluatlon  of  the  plaintiff. 
The  plaintiff  had  had  an  accident,  and  had 
sued  tbe  defendant  whereupon  tbe  defendant 
forthwith  sent  a  doctor  to  examine  him.  Tbe 
plaintiff's  trouble  was  In  his  left  leg,  and  tbe 
doctor,  after  directing  him  to  stand  npon  hia 
right  leg,  told  him  to  stand  upon  his  left  leg. 
The  plaintiff  said  that  he  could  not,  and  hia 
own  doctor  also  said  that  he  could  not  bear 
his  weight  upon  that  leg.  The  examining 
doctor  then  told  the  plaintiff  to  *^try  standing 
on  bis  left  leg."  The  plaintiff  tried  It,  fell, 
and  attributes  subsequent  hysterical  trouble 
to  this  cause.  At  the  trial  the  judge  directed 
a  verdict  for  the  defendant;  and  the  case  Is 
here  on  exceptions. 

It  would  be  a  strong  thing  to  say  that  the 
evidence  warronted  finding  any  one  respon- 
sible for  the  accident  except  tbe  plaintiff 
himself.  The  doctor's  request  that  be  should 
try  standing  on  bis  left  leg  -w&s  not  medical  ad- 
vice or  direction  upon  a  matter  as  to  which  the 
plaintiff  bad  put  himself  in  tbe  doctor's  hands. 
On  tbe  contrary,  it  came  from  one  who 
avowedly  was  in  an  adverse  Interest,  and  who 
liad  no  anthority  of  any  kind.  Pnrthermore, 
it  recognized  in  its  very  words  that  per- 
haps the  plaintiff  was  right  la  thinking  that 
he  could  not  itand  to  that  way.  It  only 


called  on  him  for  an  experiment  In  a  region 
of  admitted  doubt  How  far  the  experiment 
should  go  necessarily  was  left  to  the  plain- 
tiff himself  when  he  should  make  it  If  he 
carried  it  too  far,  the  doctor  was  not  to 
Uame.  See  Latter  v.  Braddell.  60  Law  J. 
0.  P.  106.  a  much  stronger  case  than  tbe 
present 

But,  further,  tbe  doctor  was  not  an  agent 
or  servant  of  tbe  defendant  In  making  his 
examination.  He  was  an  Isd^ndent  con- 
tractor. There  Is  no  more  distinct  calling 
than  that  of  the  doctor,  and  none  in  which 
tbe  employ^  Is  more  distinctly  free  from  the 
control  or  direction  of  bis  employer.  See 
Linton  V.  Smith.  8  Gray.  147;  Miltigan  r. 
Wedge,  12  AdoL  A  E.  737.  741,  742.  In  tbte 
case  the  doctor  was  Informing  himself,  ac- 
cording to  the  suggestions  of  his  own  Judg- 
ment in  order  to  advise  and  perhaps  to  tes- 
tify for  the  defendant  We  must  assume. 
In  the  absence  of  other  evidence  than  his 
profession  and  his  purpose,  that  what  he 
should  do  and  bow  he  should  do  It  was  left 
wholly  to  him.  See  Glavin  v.  Hospital,  12 
R.  I.  411,  424;  Secord  v.  Hallway  Oo.  (a  a) 
18  Fed.  221,  225. 

An  argument  Is  addressed  to  us  drawn 
from  the  liability  of  a  litigant  for  his  at- 
torney. Shattuck  V.  Bill,  m  Mass.  56,  7 
N.  B.  89.  But  no  argument  can  be  trusted 
that  relies  on  that  analogy.  Perhaps  the  lia- 
bility for  an  attorney  rests  on  the  fact  that 
the  very  essence  of  bis  employment  was  to 
represent  the  person  ot  a  party  to  &  suit 
"Attornatns  fere  In  omnibus  personam  doml- 
nl  representat**  Bract  M2a.  It  must  be 
remembered  that  this  right  of  representa- 
tion In  a  lawsuit  was  conceived  with  diffi- 
culty, and  only  gradually  granted,  and,  as 
flrst  allowed,  seems  to  have  been  worked  ont 
through  some  sort  of  fictitious  Identification. 

Whether  for  that  reason  or  another,  at- 
torneys sometimes  have  been  spoken  of  as 
servanta  (Anon.,  1  Mod.  209,  210),  and  their 
acts  within  tbe  scope  of  their  employment 
always  have  been  said  to  be  tbe  acts  of  their 
clients  (Parsons  v.  Loyd,  3  Wlls.  341,  S45: 
Barker  v.  Bra  ham.  2  W.  Bl.  806.  8fi8.  869. 
8  WUa.  SGS,  374;  Bates  t.  Pllltng,  6  Bam. 
ft  O.  SS;  41;  Newberry  v.  Lee.  3  HUI,  523; 
McAvoy  V.  Wright,  137  Mass.  207).  In  short, 
the  liability  of  client  for  attorney  la  the  re- 
salt  of  a  special  series  of  events,  and  cannot 
be  allowed  to  found  a  general  rule. 

We  are  of  opinion  that  on  one  or  the  other 
of  tbe  foregoing  grounds  the  direction  was 
right 

In  the  view  which  we  take,  the  exceptions 
to  tbe  exclusion  of  evidence  become  unim- 
portant The  questions  excluded  went  to  the 
general  skill  of  tbe  doctor's  examination. 
This  was  Immaterial,  as  the  ground  of  the 
claim  was  a  speclflc  fact  definitely  stated. 

Judgment  on  tbe  verdict 
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WILLWERTH  v.  WtlXWEIlTH. 
(Sapreme  Judicial  Court  nt  Masauchosetts. 

Suffolk.  Mar  3S,  1900.) 
APPBAL  AND  BRROR-ACDITOK— RKPORT. 

1.  Ou  appeal  lu  equity  a  judge's  findings  of 
fact,  founded  in  part  on  the  oral  teattmony  of 
witnesses,  will  uot  be  set  aside  unless  clearly 
wroDff. 

2.  Under  St.  188»,  c.  311,  S  1-  the  report  of 
an  auditor,  who  had  been  appointed  to  examine 
a  guardian's  account,  is  priuui  facie  evidence  of 
the  facts  found  by  bim. 

Appeal  from  supreme  judicial  comrt.  Suf- 
folk county. 

Proceedings  by  one  Wlllwertta  against  one 
Willwertb  to  secure  tbe  allowance  of  a 
guardian's  account.  From  a  decree  of  a  Jus- 
tice affirming  a  decree  of  tbe  probate  couit 
entoed  In  accordance  with  an  auditor's  report 
In  favor  ot  plaintiff,  defendant  appeals.  Af- 
firmed. 

S.  D.  Van  Duzee,  tot  appellant 

KXOWI/rON,  J.  Tbls  Is  an  appeal  from  a 
decree  of  a  single  Justice  of  tbls  court  atOrm- 
Ing  a  decree  of  tbe  probate  court  allowlug, 
with  certain  modifications,  tbe  accounts  of  a 
guardian  of  an  insane  person.  An  auditor 
was  appointed  in  the  probate  court,  who  had 
protracted  bearings,  and  made  a  report  Tbe 
case  was  tben  heard  at  length  witb  oral  tes- 
timony before  a  .Judge  of  the  probate  couit, 
who  made  a  decree  in  accordance  wItb  the 
findings  of  the  auditor.  An  appeal  was  tben 
taken,  and  another  bearing  -was  bad  before 
a  single  Justice  of  this  court  who  affirmed 
the  decree  of  the  probate  court.  An  appeal 
was  then  taken  to  the  full  court,  and  we  have 
before  us  the  report  of  tbe  testimony  which 
was  given  at  tbe  last  bearing.  It  Is  a  fa- 
miliar rule  that  on  an  appeal  In  equity  a 
Judge's  nndings  of  fact  founded  In  part  upon 
tbe  oral  testimony  of  witnesses  heard  before 
him,  will  not  be  set  aside  unless  tbey  are 
clearly  wrong.  Cbase  v.  Hubbard,  153  Mass. ' 
91,  26  N.  E.  433.  Upon  tbe  evidence  reported 
It  does  not  appear  that  there  Is  any  error  of 
law  or  of  fact  In  the  decree  of  the  single  Jus- 
tice. Tbe  auditor's  report  was  a  part  of  tbe 
evidence,  and  under  the  statute  It  makes  a 
prima  facie  case  in  favor  of  the  party  whose 
claims  it  supports.  St  1S89.  c.  311,  S  1.  It 
would  serve  no  useful  purpose  to  review  tbe 
evidence.   Decree  affirmed. 


<m  Hau.  216) 

MARSHALL  v.  MASON. 

(Supreme  Judicial  Cotirt  of  Massachusetts. 
Middlesex.    May  IS.  3000.) 

WIUiS-WITNESSBB  SIONINQ  BEFORE  TESTA- 
TOR, 

Where  the  witnesses  to  ^  will  signed  before 
the  testator,  and  iiiuiiedintely  thpreiiftpr  the 
Ititter  signed  the  iustrament  in  their  presence.  It 
was  not  a  sufficient  attestation,  and  tlie  will  was 
of  no  validity. 


Report  from  supreme  Judicial  court  Mid- 
dlesex county;  James  M.  Barker,  Judge. 

Proceedings  in  probate  by  one  Marshall 
against  one  Mason.  Decree  declaring  a  will 
Invalid.  Affirmed. 

Geo.  B.  Pulslfer,  for  appellaot  John  M. 
Marshall  and  H.  W.  Knwii,  Cor  appdlee. 

HOLMES,  a  J.  Tbe  only  question  with 
wbicb  we  need  to  deal  upon  this  report  Is 
whether  an  Instrument  Is  duly  executed  as 
a  will  under  our  statutes  If  the  witnesses 
sign  first  In  the  presence  of  tbe  testator,  and 
the  testator  signs  Immediately  afterwards  In 
their  presence,  tbe  whole  transaction  being 
as  completely  one  as  It  can  be  with  that  or- 
der of  events.  Tbe  question  has  been  an- 
swered so  fully  by  Chief  Justice  Gray  la  de> 
llverlng  the  judgment  of  this  court  In  Ctaee 
T.  KIttredge.  11  Allen,  49,  56,  tsS,  64,  that  we 
think  discussion  unnecessary.  "Tbe .  mani- 
fest Intention  of  the  statute  Is  that:  First, 
the  will  should  be  put  In  writing,  and  aigued 
by  the  testator;  second,  bis  will  so  written 
be  attested  by  the  witnesses:  ftnd,  third,  tbe 
witnesses  subscribe  in  his  presence  In  evi- 
dence of  their  attestatloii  to  his  written  wllL" 
It  is  true  tliat  In  that  case  the  witness  la 
question  signed  in  the  absence  of  the  testa- 
tor, and  some  time  before  him.  But  the 
chief  Justice  does  not  confine  his  reasoning 
to  that  case,  and  evidently  meant,  with  the 
concurrence  of  his  brethren,  to  establish  a 
general  rule  In  the  words  which  we  have 
quoted.  We  regard  that  rule  as  founded  on 
good  sense  anid  the  plain  meaning  of  the 
words  of  the  statute.  Many  of  the  cases  cit- 
ed at  the  present  argument  are  dted  In  the 
opinion.  Others  In  accord  with  It  are  Jack- 
son V,  Jackson.  S8  N.  T.  163,  162;  Sisters  of 
Charity  of  St  Vincent  de  Paoi  r.  Kelly,  67 
N.  Y.  409.  413;  Brooks  t.  Woodson.  87  Ua. 
379.  13  S.  B,  712.  14  L.  R.  A.  160.  See,  also. 
Mendell  t.  Dunbar,  169  Mass.  74,  76^  47 
E.  402. 

Decree  of  probate  court  affirmed. 


OnMaaa.  U4) 

MUKROE  et  al.  t.  DEWET  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  May  IS,  1900.) 

BANKRUPTGT— TITLB  07  TRUSTBIS— UFB 

ESTATE. 

A  trustee  in  bankruptcy  of  a  legatee  under 
a  will  TChich  gives  the  income  of  certain  proper- 
ty to  the  legatee  for  life,  and  which  recites  uiat 
no  Income  or  principal  shall  be  assignable  or 
alienable  by  antitipation.  or  subject  to  attach- 
ment, levy,  or  seizure  by  any  creditor  of  the 
legatee  ptior  to  the  actual  receipt  thereof  by  tbe 
legatee.  Is  not  entitled  to  receive  from  the  trus- 
tee under  the  wUl  the  inoime  from  such  prop- 
erty. 

RepcHl  from  supreme  Judicial  court.  Suf- 
folk county;  Marcni  P.  Knovlton,  Jn^ge. 

Bill  by  William  A.  Mnnroe  and  others,  as 
trustees  under  a  nill,  against  Henry  8.  Dewey 
and  another  tor  Instructions  as  to  whetbei 
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certain  income  shall  be  paid  to  tlie  legatee  or 
to  liiB  trustee  In  bankruptcy.  Decree  direct* 
iDg  payment  to  legatee. 

Frank  B.  FICb,  pro  se. 

HOLMES,  C.  J.  This  is  a  biU  brought  by 
tDKteea  under  a  will  Xor  instructions  whether 
certain  Income  shall  be  paid  to  the  legatee 
or  to  bis  trustee  in  bankruptcy.  The  Income 
was  given  to  the  legatee  for  life,  and  the  will 
expressly  directs  that  "no  Income  or  prlncl- 
pal  shall  In  any  case  be  assignable,  or  alien- 
able by  anticipation,  or  subject  to  attach- 
ment, levy,  or  aeiznre  by  any  creditor  of 
the  bttieficiary,  prior  to  his  or  her  actual 
receipt  thereof."  Even  If  this  clause  attempts 
to  go  fnrther  than  the  law  permits,  its  valid- 
ity with  regard  to  an  equitable  life  estate  Is 
settled  as  against  both  attaching  creditors 
and  assignees  In  InsolTency.  BUllngs  t. 
Marsh,  153  Mass.  811,  26  N.  E.  1000,  10  L.  B. 
A.  7G4.  The  trustee  In  bankruptcy  very  can- 
didly admits  that  he  does  not  think  that  he 
can  distinguish  the  decisions  or  make  good 
ills  claim.  We  see  no  ground  for  a  distinc- 
tion in  the  words  of  the  bankiiuptcy  act  (sec- 
tion 70).  Some  matters  discussed  by  the  de- 
fendant Fltz  In  his  unnecessarily  elaborate 
brief  are  not  open. 

Decree  accordingly. 


(178  Uus.  170) 

8CANNELL  et  al.  v.  BOSTON  BL.  RT.  CO. 

(Sniweme  Jndicial  Coart  of  Massachtuetts. 

Suffolk.   May  18,  1900.) 

BTREET  RAILWAYS  —  COU^ISION  WITH  CAR — 
INSTRUCTION  A3  TO  RISK  —  EVIDENCE  —  DB- 
GRSB  OF  CARE— WITNESSES— CREOIBIUTY— 
CONVICTION  OP  CRIME. 

1.  In  an  action  to  recover  for  injuries  re- 
ceiTed  In  a  collision  with  an  electric  ear,  de- 
feodant's  reqaest  for  an  Instmction  tiiat,  if 
plaintiff  attempted  to  harry  across  the  street  In 
front  of  the  rapidly  approaching  car,  he  as- 
sumed the  risk  of  collision,  was  properly  refused, 
as  defendant'a  theory  that  plaintiff  was  aware 
that  defendant's  car  iras  approaching,  and  that 
it  was  mnning  very  fast,  was  not  supported  hy 
the  evidence  of  plaintiff  that,  at  the  time  he 
■tarted  to  turn  to  cross  the  track,  he  did  not 
kaow  whether  the  car  had  sttniped  at  the  corner 
or  not,  but  that  he  should  Jadge  it  wag  moving, 
and  that  he  could  not  say  how  fast  it  was  go- 
ing- . 

2.  Id  an  action  to  recover  for  injuries  recelv* 
cd  in  a  collision  with  an  electric  car.  deCendanf  a 
request  for  an  instruction  that  the  driver  of  a 
wagon  on  a  street  where  such  cars  run  must 
tise  more  care  than  when  he  drives  on  a  street 
vbere  they  do  not  run  was  properly  refused, 
the  Jury  being  instructed  that  the  care  required 
of  plalntifl  and  defendant  was  that  care  which 
a  reaaonably  pmdent  person  would  exercise 
under  like  circamatances. 

3.  Under  Fnb.  St.  c.  169,  S  19.  providing  that 
conviction  of  a  witness  for  a  crime  may  be 
shown  to  affect  his  credibility  after  evidence 
tbat  idalntiff  had  been  convicted  for  fraudulently 
Tiolatbig  a  registered  trade-mark,  and  the  stat- 
ute shortly  after  his  conviction  was  declared  to 
be  nnconstituttonal,  it  was  proper  to  instruct  the 
jury  that  the  effect  of  the  conviction  was  for 
Umn,  and  tbat  the  fact  that  the  statute  had 
been  dcdaied  meonstitutional  could  be  consld* 
erpd. 


Exceptions  from  superior  court,  Suffolk 
county;  Francis  A.  Gaskllt,  Judge. 

Actions  by  Uoger  F.  ScauneU  and  Michael 
P.  Shea  against  the  Boston  Elevated  RaU- 
way  Company  for  Injuries  received  In  a  -col- 
lision. From  Judgments  In  favor  of  [toin- 
tUEi.  defendant  brini^  exc^tloos.  Overruled. 

A.  D.  HIU  and  R.  Homan^  for  plaintiffs. 
H.  F.  DlcktiiBoit,  Jr.,  and  W.  B.  Farr,  for  de- 
fendant 

LATHEOP,  J.  The  plaintiffs,  while  driv- 
ing in  a  heavily  loaded  wagon,  drawn  by  one 
horse,  attempted  to  cross  Cambridge  street. 
In  Boston,  when  an  electric  car  of  the  defend- 
ant was  coming  towards  them.  A  cotlialon 
resulted,  and  the  questions  for  the  Jury 
were  whether  the  plaintiffs  were  in  the  ex- 
ercise of  due  care,  and  whether  the  defend- 
ant's servant,  the  motorman.  was  negligent. 
The  evidence  was  couBictlng,  and  no  ques- 
tion is  made  that  the  case  was  not  one  for 
the  jury. 

The  defendant  asked  for  26  Instructlona, 
which  were  not  given  In  the  form  requested, 
or  except  as  contained  in  the  charge.  At  the 
argument  before  us  the  defendant  Insisted 
upon  only  four  of  these  requests,  namely,  the 
eighth,  eleventh,  twenty-flrat,  and  twenty- 
flftb.   We  proceed  to  consider  these. 

In  support  of  the  eighth  request,  the  de- 
fendant contends  that  the  plaintiff  In  the 
first  case  was  aware,  before  he  turned  to 
cross  the  tracks,  that  the  defendant's  car 
was  approaching,  and  that  It  was  rnnnlng 
very  fast  Hence  It  Is  said  that  he  exposed 
himself  to  an  obvious  danger.  Reference  Is 
made  to  the  croaB-exaininatlon  of  this  ^aln- 
tlff.  We  do  not  understand  his  testimony. 
He  testified  on  cross-examination  that,  when 
he  started  to  tnm,  the  car  was  "just  west 
of  the  corner  of  Anderson  street;  tbat  he  did 
not  know  whether  it  bad  stopped  at  the 
corner  or  not;  tbat  he  should  Judge  It  was 
moTlng;  that  he  conld  not  say  bow  fast  It 
was  then  going;  that  when  the  car  was  about 
at  Doherty's  Ilquw  store  tt  was  going  very 
tRBt;  and  that  the  seat  on  which  he  was  sit- 
ting was  then  over  the  space  between  the 
two  lines  of  trade."  The  exertions  state 
that  the  distance  between  Anderson  street 
and  North  Grove  street  Is  198  feet,  and  that 
the  llquw  store  referred  to  Is  about  opposite 
Strong  place,  which  Is  abont  halfway  between 
Anderson  street  and  North  Grove  street. 
The  exceptions  also  state  tbat  there  was 
nothing  to  Impede  the  view  of  both  the  mo- 
torman and  the  plaintiffs  as  they  approaOhed 
each  other.  The  theory  of  the  defendant 
Is  not  suroorted  by  the  evidence,  and  the 
^hth  request  was  properly  refused.  These 
remarks  dispose  also  of  the  twenty-first  and 
twenty-fifth  requests. 

Hie  eleventh  request  asks  for  a  ruling  that 
the  driver  of  a  wagon  on  a  street  where 
electric  cars  run  must  nse  more  care  than 
when  b«  drives  on  a  street  where  they  do 
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Dot  run.  Oare  Is.  of  course,  a  relative  term. 
It  may  mean  one  thing  on  a  country  road, 
and  another  thing  In  a  crowded  street  of  a 
city.  Hence  juries  are  generally  Instructed 
that  the  care  required  of  a  plaintiff  or  a  de- 
fendant Is  that  care  which  a  reasonably  pru- 
dent person  would  exercise  under  like  cir- 
cumstances, and  so  the  Jury  were  Instructed 
In  this  case,  both  as  to  the  care  required  of 
the  plaintiff  and  that  required  of  the  defend- 
ant. The  situation  was  clearly  pointed  out 
to  the  Jury,  and  we  are  of  opinion  that  the 
Judge  was  not  bound  to  give  the  Instruction 
requested.  With  some  exceptions,  pointed 
out  In  DriscoU  T.  Railway  Oo.,  169  Mass.  142, 
146,  34  N.  E.  171,  and  which  are  not  material 
to  this  case,  the  defendant  stands,  in  respect 
to  the  use  of  the  street,  on  exactly  the  same 
footing  as  the  driver  of  any  other  vehicle^ 
Each  Is  bound  to  use  due  care  to  avoid  com- 
ing In  contact  with  the  other,  and  neither  Is 
entitled  to  assume  that  the  other  will  keep 
out  of  his  way.  DriscoU  v.  Railway  Co.,  ubl 
supra;  Benjamin  v.  Railway  Co.,  160  Mass. 
3,  86  M.  E.  96;  Ellis  v.  RaUroad  Co..  160 
Mass.  841,  86  N.  E.  1127;  Robblns  t.  Rail- 
way Co.,  166  Mass.  SO,  86,  42  N.  E.  334;  Gal- 
bralth  v.  Railway  Oo.,  166  Mass.  572.  48  N. 
E.  501;  White  V.  Railway  Co.,  167  Mass. 
43,  44  N.  E.  1062;  Oliver  v.  Railway  Co.,  170 
Mass.  222,  49  N.  E.  117. 

To  affect  the  credibility  of  the  plaintiff 
Scannell,  who  testified  as  a  witness,  the  de- 
fendant was  allowed,  against  the  plaintiffs' 
objection,  to  put  In  evidence  the  record  of 
his  conviction  in  the  circuit  court  of  the 
United  States,  in  1878,  for  fraudulently  vio- 
lating a  registered  trade-mark.  It  is  pro- 
vided by  Pub.  St.  c.  169,  S  19:  "The  convic- 
tion of  a  witness  of  a  crime  may  be  shown 
to  affect  his  credibility."  The  statute  under 
which  Scannell  was  convicted  was  shortly 
afterwards  declared  to  be  unconstitutional. 
The  Trade-Mark  Cases,  100  XT.  S.  82,  26  L. 
Ed.  550.  This  fact  was  not  called  to  the  at- 
tention of  the  court  until  the  day  after  the 
evidence  was  admitted.  The  judge  instruct- 
ed the  jury  that  the  effect  of  the  conviction 
was  tor  them,  and  that  the  fact  that  the 
statute  had  been  declared  unconstitutional 
could  be  taken  Into  consideration.  We  are 
of  (qdnlon  that  the  defoidant  had  no  ground 
of  exception  to  this  portion  of  the  charge. 
If  the  statute  was  unconstitutional,  there 
could  be  no  crime  committed.  All  that 
Scannell  was  ccmvlcted  of  was  the  doing  of 
certain  acts  which  congress  had  attempted  to 
make  a  crime,  without  having  the  legal  power 
to  do  M.  Exceptions  overruled. 

a76  MasB.  268) 

HOPKINS  V,  O'LEART. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   May  28,  1900.) 

MASTER  AND  SERVANT— USE  OF  DYNAMITE- 
PROPER  INSPECTION— MASTER'S  LIABILITY. 
1,  A  series  of  holes  bad  been  drilled  in  rock, 
charged  with  dynamite,  and  exploded  by  a  bat- 


tery. Plaintiff  was  injored  by  the  charge  in 
one  bole,  which  had  failed  to  explode,  being 
set  off  when  his  compaid<Hi  struck  it  with  hie 
pick.  Defendant  bad  told  plaintiff  to  work  in 
the  excavation,  and  that  everything  was  all 
riRht  Bdd,  that  the  queation  as  to  whether 
defendant  was  negligent  was  properly,  sabmit- 
ted  to  the  jury. 

2.  Where  the  ioBtmctions  requested,  in  so  far 
as  they  were  founded  on  correct  principle^  or 
were  apidieaUe  to  the  tacts,  were  covered  by 
the  charge  given,  they  were  properly  refused. 

Exceptions  from  superior  court,  Suffolk 

county. 

Action  by  Patrick  Hopkins  against  Thom- 
as O'Leary.  From  a  judgment  in  favor  of 
plaintiff,  avoidant  ocepts.  Bxceptlona  oVo^ 
ruled. 

M.  J.  Creed,  J,  P.  Crosby,  and  W.  A.  Bule, 
for  plaintiff.  Geo,  W.  Buck,  for.  defendant. 

KNOWI/rON,  J.  The  plaintiff  was  injnred 
by  an  eocploalon  of  dynamite  In  a  trench 
where  be  was  working  at  shoveling  and  pick- 
ing. He  had  good  reason  to  believe  tbat  tiie 
place  where  he  was  working  was  safe,  and 
there  Is  no  ground  tor  a  contention  tbat  be 
was  not  In  the  ^^Ise  of  due  care.  A  eertes 
of  holes  had  been  drilled  In  tbe  rock  whldi 
the  d^endant  was  ezcavating^  and  they  bad 
been  charged  with  d^iamlte,  and  exploded 
by  a  battery.  The  evidence  tended  to  show 
that  the  dynamite  In  one  of  tbe  lu^es  Called 
to  explode,  and  ih&t  a  companion  of  tbe 
plaintiff,  who  was  afterwards  set  to  work 
there,  struck  It  with  Us  pick,  and  caused  an 
explosi(ni.  There  was  evidence  tending  to 
abow  tbat  tiie  defoidant  knew,  or  ont^t  to 
have  known,  that  when  a  charge  la  set  off 
the  dynamite  in  one  or  more  of  the  holes 
sometimes  falls  to  eqilode,  and  the  Jory 
might  have  found  that  ft  was  his  duty  care- 
fully to  Inspect  the  holes,  or  cause  them  to 
be  Inspected,  before  eetttng  lab(»ers  to  work 
there  sbovellng  and  picking  after  a  blast 
There  was  evidence  to  warrant  a  finding  that 
through  the  ne^gence  of  the  defendant,  or 
of  some  one  representing  Um.  no  sufficient 
or  proper  inspection  was  made.  The  plain- 
tiff testified  that  at  halt  past  9  o'dock  on  the 
day  of  the  accident,  which  oecnrred  at  about 
half  past  2  o'clock,  the  def^idant  told  talm 
to  go  to  work  In  this  plate,  and  that  erery- 
thing  was  all  right  The  general  duty  to 
provide  a  place  tor  the  plaintiff  which  -mB 
reasonably  sate,  havliog  reference  to  the  kind 
of  business  In  which  the  defendant  was  en- 
gaged, was  so  far  personal  to  himself  as  a 
master  that  he  conld  not  escape  responsibility 
by  delegating  It  to  another.  Toy  v.  Cartridge 
Co.,  159  Mass.  81S,  »4  N.  E.  46L  WbUe  the 
plaintiff  assumed  the  obvious  risks  of  the 
business,  be  did  not  assume  the  risk  from  the 
failure  of  the  defendant  either  personally  or 
through  a  superintendent,  to  perform  the  or- 
dinary duties  of  an  employer  in  providing 
against  unnecessary  or  concealed  dangers 
where  laborers  were  set  to  work.  Tbe  jury 
were  righUy  permitted  to  pass  upon  tbe  ques- 
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tioD  whether  the  defendant  was  n^Ilgent  In 
this  parUcular.  Coan  v.  Olty  ot  Marlborough, 
161  Mass.  206,  41  N.  BL  238;  Neven  t.  Sears, 
155  Masa.  303.  29  M.  B.  472;  Dean  t.  Smith, 
160  Mass.  569.  46  N.  E.  619;  O'DrlscolI  t. 
Faxon,  156  Masa.  627,  HI  N.  B.  686;  Borgen 
T.  Ore  Co..  les  Mass.  71,  42  N.  B.  501;  Rogers 
T.  Manufacturing  Co^  144  Blau.  198,  205,  11 
N.  B.  77. 

So  far  as  the  instmctlons  re<iueBted  are 
founded  on  correct  principles  of  law  and  were 
BppUcable  to  the  facta,  they  were  covered 
hj  the  charge.  The  exception  to  the  admis- 
sion of  erldoice  was  not  argued.  Exceptions 
oTOtmled. 


on  Hub.  2U) 

PITZPATBICK  T.  NORDSTBOM. 
(Sttpteme  Jndidal  Coart  of  Massachosetts. 
Middlesex.   Ma?  18,  1900.) 

BOND  IN  BASTARDY  PROCBBDINGS— DIDFAULT 
OF  DEFENDANT— SURRSNDBR— LIA- 
BILITY OF  SURETIES. 

1.  Pab.  St.  c.  85,  §  6,  providee  that  a  bastardy 
proceediog  ma.j  be  continued,  and  a  bond  taken 
for  the  appearance  of  defendant  Section  16 
proridee  that  on  the  default  of  defendant  he  maj 
be  adjadged  to  be  the  father  of  the  child,  and 
may  sItc  bond  to  perform  such  order.  Held, 
that  the  sureties  on  the  bond  giren  by  defendant 
under  section  6  were  liable  for  a  default  entered 
against  him  br  the  inperior  court  for  his  fail- 
ure to  appear, 

2.  Fab.  St.  c.  85.  $  6.  provides  that  a  bastardy 
proceeding  may  be  contfnned.  and  a  bond  taken 
for  the  appearance  of  the  defendant.  Section 
18  provides  that  the  iureties  on  audi  bond,  ilF 
the  complaint  is  pending  in  the  superior  conrL 
may  surrender  the  principal  to  that  court,  and 
the  bond  will  become  void.  Ihe  defendant  was 
snirendered  to  tiie  court  by  his  sureties  after 
be  had  made  default.  Baa,  that  by  the  sur- 
render of  the  jwisoner  the  bond  became  void,  and 
no  actini  conld  be  maintained  there<m. 

Report  from  superior  court,  Middlesex  coun- 
ty; Caleb  Blodgett  Judge. 

Action  one  Fltspatrlck  agaburt  one  Norfl- 
strom  OD  a  bond  given  In  a  baBtarOy  proceed- 
taig.  Case  reported,  and  Judgment  for  defend- 
ant on  the  finding, 

John  HIgglna,  for  plaintiff.  Chaa.  S.  Lin- 
coln and  O.  W.  Anderson,  tot  defendant. 

BABKEB,  X  It  Is  tme  that  a  bond  given 
onder  the  provisions  of  Pub.  St  c  85,  {  6,  In 
the  court  to  whldi  the  original  complaint  Is 
addressed,  may  be  security  for  the  perform- 
ance by  the  defendant  of  any  order  entered 
by  the  superior  court  under  the  prorlalons 
of  Pob.  St.  c.  85,  I  15.  Dlneen  v.  Williams, 
188  Ma8&  S6T;  Pnb.  St  c.  85,  |  7.  See,  also. 
Barnes  v.  Ohase,  128  Mass.  211;  Banian's 
Case,  119  Maas.  59;  Tracy  v.  Howe.  Id.  228; 
McOratb  v.  Conway,  116  Mass.  860;  Hodge 
T,  Hodgdon,  8  Ondh.  294.  It  Is  also  tme  that 
a  default  of  the  defendant  by  failing  to 
appear  ia  the  superior  court  at  any  time 
when  hli  presence  Is  required  therein  to  an- 
swer to  the  complaint  then  pending.  Is  a 
breach  of  the  condition  of  such  a  bond.  Jordan 
r.  Lovejoy,  20  Pick.  86;  McOrktb  T.  Conway, 
Mass  J)Ec.65-60  N.B.-21 


116  Mass.  360,  361;  Tracy  v.  Howe,  119  Masa. 
228,  229.  Therefore  tiie  default  of  the  de- 
fendant, Nordstrom,  In  the  superior  court  on 
April  27,  1806,  was  a  breadi  of  the  bond  In 
suit  But  by  the  provisions  of  Pnh,  St  c. 
86.  I  8,  the  surety  upon  such  a  bond,  if  the 
complaint  Is  pending  In  the  superior  court, 
may  surrender  the  principal  to  that  court 
"and  In  case  ot  such  surrender  the  bond  shall 
be  void."  It  Is  sUted  In  the  report  that  Nord- 
strom was  so  snirendered.  Thereupon,  by 
the  terms  of  the  statute,  tbe  bond  became 
void,  and  so  no  salt  can  be  maintained  upon 
It  It  is  therefore  unnecessary  to  Inquire 
whether  the  bond,  If  not  so  made  void,  would 
have  been  discharged  \ty  the  final  order  of 
affiliation,  upon  which,  at  tbe  Instance  of  the 
complainant  Nordstrom  was  Imprisoned  nntn 
discharged  under  the  provisions  of  Pub.  St 
c.  85,  {  20.  See  In  re  McHngh,  8  Onsh.  452, 
454;  Towns  V.  Hale.  2  Gray,  199,  Power 
V.  Fenno,  10  Gray,  249,  260;  Toung  v.  Make- 
peace, 108  Mass.  23Z,  236*  Jndgmrat  fior  de- 
fendant on  tbe  finding. 


an  Mass,  m) 

BUOKNAM  V.  BUCKNAM. 
(Supreme  Judicial  Court  of  Massachnsetti. 

Middlesex.   May  IS.  190a) 
BUSBAMD  AND  WIFtt-gHPARATM  ICAINTB- 

NANOB  or  wxm 

Under  Pnb.  St.  c.  147.  i  33,  anthorizhig  the 
court  to  make  an  order  for  the  support  of  a  wife 
when  tbe  husband  fails,  without  Jnst  cause,  to 
support  her  or  has  desrated  her,  or  when  she, 
for  justifiable  cause,  is  actually  living  apart 
from  bim,  the  court  can  order  the  support  of  a 
wife  who  Is  In  need  of  medicine  and  clothing, 
where  she  and  her  husband  do  not  occupy  tbe 
same  room  or  bed,  or  eat  together,  or  bave  any 
conversatkHi  except  such  as  is  absolnte^  neces- 
sary, though  she  cooks  the  food  famished  by  him 
for  both. 

Appeal  from  nperlw  eonrt  Middlesex 
county. 

Petition  by  BUsabeth  Bncknam  agalnat 
Gteorse  C  Bncknam  for  an  order  tor  tbe 
support  of  petitioner,  aa  t2ie  wife  of  defend- 
ant There  was  an  order  for  rapport,  and 

defendant  appeals.  Affirmed. 

Hamilton  &  Eaton,  for  appellant  F.  S. 
Hesseltlne,  for  aroellee^ 

KNOWI/TON,  J.  This  Is  a  petition  filed 
In  the  probate  court  under  Pub.  St  c.  147, 
t  33,  alleging  that  the  respondent  falls,  with- 
out Just  cause,  to  furnish  suitable  support 
for  tbe  petitioner,  who  Is  his  wife,  and  ask- 
ing that  the  court  make  an  order  for  her 
support  The  only  question  before  us  is 
whether  the  court  has  power  to  make  anch 
an  order  while  the  wife  Is  living  In  the  same 
house  with  her  husband,  and  Is  performing 
Bome  of  the  duties  of  a  wife.  The  statute 
enumerates  three  classes  ot  cases  in  which 
the  court  may  make  an  order  concerning  the 
support  of  a  wife:  It  may  be  dtme  "when 
a  bnsband  falls,  wlthont  Jns^  cause,  to  far- 
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nlsh  snltable  anpport  for  his  wife,  or  bas 
deserted  her,  or  when  the  wife  for  justifia- 
ble canse  Is  actually  Uring  apart  from  her 
husband.**  There  would  be  no  reason  for 
the  first  class  of  cases  If  the  power  of  the 
conrt  to  make  an  order  was  Intended  to  be 
limited  to  cases  In  which  the  husband  and 
wife  are  living  apart  from  each  other.  In 
mcwt.  if  not  all*  of  the  cases  which  have 
arisen  hitherto,  the  husband  and  wife  were 
living  apart.  Doubtless  there  will  seldom 
be  occasion  for  an  order  of  the  court  In  be- 
half of  a  wife  who  continues  In  mjoyment 
of  marital  relations  with  ber  husband.  But 
to  hold  that  a  wife  can  hare  no  relief  so 
long  as  she  continues  to  live  with  her  hus- 
Imnd,  however  grossly  he  neglects  to  furnish 
her  with  needed  support,  would  be  to  nuUlty 
the  first  clause  of  the  section  referred  to. 
The  agreed  facts  under  which  the  order  was 
made  show  that  flie  parties  do  not  occupy 
the  same  mom  or  bed;  that  they  do  not  eat 
together,  or  have  any  conrersatlon  except 
such  as  Is  absolutely  necessary,  although 
she  cooks  the  food  furnished  by  him  for 
both.  They  also  show  that  she  is  In  great 
need  of  clothing,  medicine,  and  other  things, 
which  he  refuses  to  fnmlsh.  The  language 
of  the  statute  Indicates  an  Intention  that  the 
courts  shall  bare  Jurisdiction  to  order  relief 
in  such  cases.  In  the  last  sentence  of  the 
opinion  In  Blgelow  r.  Blgelow,  120  Mass. 
320,  which  holds  that  this  statute  la  constitu- 
tional notwithstanding  that  It  authorises  an 
order  for  the  support  of  a  wife  and  children 
without  securing  to  the  husband  a  right  of 
trial  by  Jury,  there  Is  a  plain  Intimation  that 
this  Is  the  meaning  of  the  statute.  There 
is  also  an  expression  of  a  doubt  whether  It 
"could  be  upheld  as  a  regulation  by  the  leg- 
islature of  the  duty  of  a  husband  to  support 
bis  wife  and  children  while  living  with 
him."  The  constitutionality  of  the  law  Is 
affirmed  In  that  case  on  the  ground  that  an 
order  for  the  support  of  a  wife  and  children 
while  she  Is  living  apar^  from  her  husband 
is  within  the  exception  stated  In  the  fifteenth 
article  of  the  declaration  of  rights,  to  the 
provision  securing  a  right  of  trial  by  Jury, 
which  exertion  Includes  all  "cases  in  whltdi 
It  has  heretofore  been  otherwise  used  and 
practiced."  Under  the  provisions  of  law 
prior  to  the  adoption  of  the  constitution,  all 
cases  of  marriage,  divorce,  and  alimony 
were  heard  by  the  govwnor  and  council, 
and,  of  course,  without  a  biat  by  Jury.  St 
4  Wm.  &  it.  (Ancient  Charter,  p.  24S).  Al- 
though at  that  time  there  was  no  statute 
like  that  now  before  us.  this  statute  Is  only 
a  new  method  of  enforcing  a  right  growing 
out  of  marriage,  which  was  mforced  by  an 
order  for  alimony  after  a  divorce  from  the 
bonds  of  matrimony,  or  a  divorce  from  bed 
and  board,  or  after  the  commencement  of 
pi-oceedings  to  obtain  a  divorce.  The  term 
"alimony,"  in  Its  broad  sense,  means  sup- 
port to  which  the  wife  or  children  are  enti- 
tled on  account  of  the  misconduct  and  neg- 


lect of  the  husband  and  father.  We  think 
that  this  statute,  In  Its  application  to  a  wlf» 
In  need  of  support  from  a  husband  who  falls 
to  perform  his  marital  duties  In  the  family 
while  she  la  living  with  him,  Ip  merely  an 
enlargement  and  extension  of  the  remedies 
exlslng  In  cases  of  marriage,  divorce,  and 
alimony  before  the  adoptitm  of  the  consti- 
tution. It  therefore  falls  within  a  class  of 
subjects  which  previously  to  the  adoption 
of  the  constitution  were  Judicially  dealt  with 
wtthont  a  trial  by  Jury.  In  refermce  to 
cases  of  desertion  by  the  husband  which 
bad  Jnst  occurred,  and  cases  of  a  wife  Justi- 
fiably living  apart  from  her  husband  for  a 
slight  cause,  although  the  husband's  wrong 
would  not  entitle  the  wife  Inunediately  to  a 
divorce  or  to  alimony  under  former  laws, 
this  construction  was  put  ni>on  the  statute 
in  Blgelow  V.  Blgelow,  nbi  supra,  and  for 
this  reason  the  statute  was  held  constitu- 
tional. We  think  that  the  principle  of  that 
decision  should  apply  as  well  -to  the  present 
case.   Order  afflrmett. 


an  HaM.  145) 

STANLEY  et  al.,  Selectmen,  v.  OLD  COLONY 
R.  CO. 

(Saprerae  Jodtcial  Conrt  of  Mssaadnnetts. 
Suffolk.   May  18,  1900.) 

RAILROADS  —  STREET-RAILWAY  CROSSINO  — 
GRADING  STREET— COUNTY  COMMISSIONERS— 

-  EXTENSION  OP  STREET  —  INDEPENDENT 
STRKBTB— BUPRBUE  JUDICIAL  COURT  — AU- 
THORITY. 

1.  Where  the  board  of  conn^  commMoners 
ordered  defendant  railway  company  to  bnlld  a 
bridjfe  over  Broadway  street  and  to  grade  it  to 
the  new  ieve],  and  the  supreme  Judicial  court 
entered  a  decree  that  the  company  must  build 
the  bridfre  and  grade  the  street,  and  previooB  to 
Buch  decree,  but  after  the  order. of  tne  commis- 
sioners, Broadway  street  was  extended  by  the 
city  council  387  feet  further  north,  Uie  railroad 
company  was  not  In  contunpt  of  court  for  re- 
fusine  to  grade  the  extension. 

2.  Where  the  supreme  Judicial  court  ordered 
the  defendant  railway  company  to  comply  with 
an  order  of  the  coanty  commissioners  requiring 
the  company  to  grade  Broadway  street,  and 
Barrows  street  was  laid  out  before  Broadway, 
but  was  practically  an  extension  of  Broadway 
wbon  aucb  order  of  the  commissioners  was  made, 
the  company  was  not  in  contempt  of  court  for 
refusing  to  grade  Barrows  street,  since  they 
were  independent  streets, 

3.  Under  Pub.  St.  c.  112,|  120.prorldjog  that, 
if  a  railway  is  constructed  to  pass  ander  a  high- 
way, the  railway  company  shall  build  the  uec- 
pssary  bridges  and  approaches,  etc.,  and  g^vinj 
the  supremo  judicial  court  power  to  compel  cum- 
pliance  with  such  provisions;  and  section  135, 
Testing  original  Jttrisdiction  of  all  qnenicHis 
touching  highways  or  townways,  caused  by  the 
construction  or  operation  of  railroads,  in  the 
board  of  county  commissioners;  and  section 
186,  anthorisiog  the  supreme  Judicial  conrt  to 
compel  a  railway  company  to  raise  or  lower  a 
highway  "when  the  county  commissioners  have 
decided  it  is  necessary  for  tiie  safety  of  the 
public,"— the  supreme  judicial  court  has  no  au- 
thority to  change  a  decree  of  the  coanty  com- 
missioners, but  only  to  enforce  the  decree  as 
made. 

Report  from  supreme  Judicial  court,  Snf* 
folk  county;  James  M,  Morton,  Judge. 
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Action  by  one  Stanley  aad  others  against 
the  Old  Colony  Railroad  Company.  On  re- 
port from  the  Judgment  of  a  Blngle  Justice 
flodlng  the  defendant  gallty  of  contempt  of 
conrt  Dlamlwed. 

B.  EL  Fox  and  F.  B.  Bryam,  for  plalntlflfl. 
J.  H.  Benton.  Jr..  for  defendant 

LATHROP.  J.  Before  1887  no  part  of 
Broadway,  In  North  Attleboro,  had  been  laid 
out  as  a  public  way.  On  March  12,  1887. 
as  the  petitioners  in  their  brief  say,  "evident* 
ly  In  anticipation  of  the  coming  of  the  rail- 
road across  it,"  the  town  laid  oat  a  portion  of 
Broadway,  beginning  at  the  northerly  line  of 
the  westerly  terminus  of  Barrows  street, 
and  munlng  south  357.28  feet.  Barrows 
street  ran  east  and  west,  and  did  not  cross 
Broadway,  which  ran  north  and  sontti.  In 
February,  1889,  the  selectmen  agreed  with 
the  directors  of  the  railroad  company  upon 
the  route  of  the  proposed  railroad.  This 
crossed  Broadway  dIagonaUy,  but  did  not 
touch  Barrows  street  In  April,  1889,  the 
county  commissioners,  upon  a  petition  of  the 
railroad  company  alleging  that  they  had 
agreed  with  the  selectmen  upon  the  route  of 
the  railroad  which  crossed  "West,  High,  and 
Washington  streets,"  and  asking  the  county 
commissioners  .to  determine  the  manner  in 
which  the  railroad  should  cross  said  streets 
and  any  other  blghways  or  ways  in  said 
county,  made  a  decree  as  to  the  three  streets 
named,  and  further  provided,  "Broadway  is 
to  be  raised  and  carried  over  the  railroad  at 
a  grade  of  six  feet  in  one  hundred  feet  by 
a  bridge  eighteen  feet  above  the  railroad 
track,  and  forty  feet  wide,  with  a  roadway 
twenty-three  feet  wide,  and  sidewalks  on 
each  side  thereof  six  feet  wide."  No  other 
reference  was  made  to  Broadway,  and  no 
order  was  made  In  respect  to  changing  tl^e 
grade  of,  or  In  any  way  altering,  Barrows 
Btreet  or  any  intersecting  street.  The  rail- 
road company  contended  at  the  time  of  this 
decree  of  the  commissioners,  and  subsequent- 
ly thereto,  thafe  Broadway  was  not  a  duly 
laid  ont  public  highway,  and  constructed  Its 
railroad  without  reference  to  the  allegea  ez< 
istence  of  Broadway,  so  that,  as  constructed, 
the  railroad  crossed  the  alleged  location  of 
Broadway  at  grade.  In  this  state  of  things, 
on  September  6,  1892,  the  selectmen  of  North 
Attleboro  filed  a  bill  In  equity  praying  that 
the  railroad  company  build  Its  road  over 
Broadway  conformably  with  the  decree  of 
the  county  commissioners,  and  to  cross  the 
highway  in  the  manner  provided  therein. 
The  ease  was  sent  to  a  master,  who  made  a 
report,  and  was  then  heard  by  a  single  Justice 
«f  this  court  on  the  master's  report  and  ex- 
ceptions thereto.  A  decree  was  entered 
which  adjudged  Broadway  to  be  a  legal  pub- 
lic way,  recited  the  order  of  the  county  com- 
mlssluiers,  and  ordered  the  defendant  to 
comply  with  It,  "and  to  construct  satd  bridge 
and  sucb  approaches  thereto  aa  may  be  nec- 


essary, according  to  the  terms  of  said  order 
or  decree  of  the  county  commissioners." 
This  decree  was  made  on  March  9,  18M. 
An  appeal  was  taken  to  the  full  court,  but 
the  decree  was  affirmed  by  consent  on  No- 
vember 22,  1894.  The  present  proceeding  Is 
a  petition  of  the  selectmen  of  North  Attle- 
boro, alleging  that  the  defendant  has  failed 
to  comply  with  the  order  of  the  county  com- 
missioners and  the  decree  of  this  court  of 
March  9,  1894,  and  asking  for  an  order  to 
show  why  the  defendant  should  not  be  ad- 
judged guilty  of  c<mtempt  The  case  was 
heard  by  a  single  Justice  of  this  court  upon 
an  agreed  statement  of  facta,  which  set  forth, 
in  substance,  the  previous  proceedings,  and 
also  the  following:  On  April  22,  1893,  an 
extension  of  Broadway  running  north  from 
Barrows  street  to  Church  street,  a  distance 
of  1,170  feet,  was  laid  out  as  a  public  way 
by  the  town.  Soon  after  the  decree  of  March 
9,  18M,  the  railroad  company  built  a  bridge 
Over  its  railroad  at  the  crossing  of  Broad- 
way; the  bridge  and  abutments  being  con- 
structed as  required  by  the  decree  of  the 
county  c<»nml8sloners.  Differences  then 
arose  between  the  defendant  and  the  town 
authorities  aa  to  the  obligation  of  the  de- 
fendant to  construct  approaches  beyond 
Broadway  as  It  existed  when  the  decree  was 
made,  and  to  grade  Barrows  street  to  cor- 
respond therewith,— the  town  contendlug  that 
upon  the  extension  of  Broadway  it  was  the 
duty  of  the  railroad  to  extend  the  grade 
over  the  new  portion  ot  the  way,  and  also 
to  grade  Barrows  street,  as  an  Intersecting 
street  at  the  same  grade;  and  the  railroad 
company  contending  that  it  was  not  required 
to  extend  the  grade  beyond  the  limits  of 
Broadway  as  It  existed  at  the  time  the  de- 
cree was  made,  and  was  not  requlrea  to 
grade  Barrows  street  at  all.  In  1808  the 
railroad  company  graded  Broadway  up  to  the 
bridge  on  the  south  side  substantially  In  ac- 
cordance with  the  order  of  the  county  com- 
missioners, and  on  the  north  side  of  the 
bridge  It  was  filled  In  to  the  required  height, 
and  graded  from  the  bridge  to  the  northerly 
terminus  of  Broadway  as  it  existed  when  the 
decree  of  the  county  commissioners  was 
made.  It  has  not  graded  any  portion  of  Bar- 
rows street,  as  such.  The  slope  of  earth  as 
thus  left  is  from  12  to  15  feet  high  at  the 
end,  both  northerly  on  Broadway  and  east- 
erly on  Barrows  street,  and  the  approacbep 
on  the  north  side  In  this  condition  make  the 
bridge  and  Broadway  at  that  portion  of  Its 
line  Impassable  for  public  travel.  Until 
Broadway  was  extended,  as  above  stated.  In 
1893,  Barrows  street  was  the  only  outlet  from 
Its  northern  terminuB.  At  the  former  hear- 
ing in  this  cause  and  at  the  bearing  before 
the  master  the  questions  whether  the  defend- 
ant corporation  was  required  to  construct  an 
approach  to  its  bridge  along  Barrows  street, 
and  to  construct  an  approach  to  Its  bridge 
northerly  along  Broadway  as  now  extended, 
were  not  considered,  and  no  evidence  waa  In- 
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trodnced  in  relation  tbereto.  On  these  facts 
the  single  Justice  adjudged  the  defendant  in 
contempt  because  It  bad  not  completed  the 
approaches  to  the  bridge  on  Broadway  as 
ordered  by  the  decree  of  March  9,  1894,  and 
ordered  it  to  ■  complete  the  approaches  to 
said  bridge  within  60  days,  and  adjadged  It 
not  In  contempt  as  to  the  nonconatructlon 
of  the  approaches  from  Barrows  street. 
Both  parties  being  dissatisfied,  the  case  was 
reported  for  the  consideration  of  the  fall 
court  before  entering  a  decree. 

We  are  of  opinion  that  on  the  facts  stated 
the  petition  should  have  been  dismissed.  The 
respondent  was  not  guilty  of  contempt  un* 
less  It  had  Tiolated  the  decree  of  a  single 
justice  of  this  court  entered  on  March  9, 
1894.  This  ordM*ed  the  defendant  **to  comply 
with  said  order  or  decree  of  the  county  com- 
missioners, and  to  construct  said  bridge  and 
such  ai^roaches  thereto  as  may  be  necessary, 
according  to  the  terms  of  said  order  and  de- 
cree of  the  county  conmilasloners."  The  bill 
In  equity  In  which  the  decree  of  March  9, 
1804,  was  rendered  aougbt  merely  to  bare  the 
order  of  the  county  commissioners  enforced. 
The  agreed  facts  and  certain  idans  in  evidence 
show  that  this  order  was  fully  complied  with 
when  the  present  proceedings  were  begun, 
and  the  petitioners*  counsel  admitted  at  the 
argument  before  us  that  the  order  had  been 
literally  complied  with.  The  petttloners, 
however,  rely  upon  the  lai^age  of  Pub.  St 
c  112,  S  120:  "If  the  railroad  Is  constructed 
to  pass  under  the  way,  the  railroad  corpora- 
tion shall  build  such  bridges,  with  their  abut- 
ments and  suitable  approaches  thereto,  as 
will  accommodate  the  travel  on  the  way,  but 
no  bridge  for  any  purpose  shall  be  constructed 
over  a  railroad  at  a  height  less  than  eighteen 
feet  above  the  track  of  such  railroad  except 
by  the  consent  in  writing  of  the  board.  The 
supreme  judicial  court  may,  by  suitable  pro- 
cess in  equity,  compel  a  compliance  with  the 
provisions  of  tills  section."  The  words  "the 
board"  refer  to  the  board  of  county  commls- 
slonera,  mentioned  In  previous  sections.  The 
section  just  quoted  must  be  read  In  connec- 
tion with  the  other  sections  of  the  chapter. 
Section  136  of  the  same  chapter  provides: 
"Original  jurisdiction  of  all  questloQS  touch- 
ing obstruction  to  highways  or  town  ways, 
caused  by  the  construction  or  operation  of  rail- 
roads, shall  be  Tested  In  the  county  commis- 
sioners within  their  respective  jurisdictions. *• 
And  section  136  provides:  "The  supreme  ju- 
dicial court  may  by  proceedings  In  equity  com- 
pel railroad  corporations  to  raise  or  lower  a 
highway  or  town  way,  when  the  county  com- 
mls^oners  have  decided  that  such  raising  or 
lowering  Is  necessary  for  the  security  of  the 
public,  and  to  comply  with  the  orders  and 
decrees  of  county  commissioners,  in  all  cases 
touching  obstructions  to  such  ways  by  rail- 
roadB."  It  eeems  to  us  clear  that  the  basis 
of  the  action  of  the  court  Is  a  decree  of  the 
count?  commlsdoners.  If  they  exceed  their 
ftuthorltyf  the  court  will  not  act  Klchols  t. 


Railroad  Co.,  174  Mass.  383,  M  N.  B.  881. 
If  the  order  is  not  sufficiently  ^eclfic,  the 
same  result  follows.  City  of  Roxbury  v. 
Bostm  &  P.  R.  Corp..  2  Gray,  460.  If  the 
order  Is  sufflcientiy  i^eclfic,  then  the  court 
may  enforce  It  but  no  jurisdiction  Is  given 
to  change  It  In  the  case  before  us  the  order 
Is  specific  and  definite,  and  It  has  been  car- 
ried out  The  order  referred  to  Broadway  as 
it  then  existed.  The  county  commissioners 
had  no  power  hi  respect  to  Broadway  as  It 
might  exist  In  tiie  future,  and  they  did  not 
assume  to  act  In  regard  to  It  The  order  of 
the  sln^e  Justice  in  the  matter  before  us, 
in  adjudging  the  respondent  in  contempt  u 
to  Broadway,  was  therefore  erroneous. 

As  to  Barrows  street,  tiie  contentlfm  Is  that  It 
formed  a  single  street  with  Broadway  as  then 
laid  out  But  Barrows  street  was  laid  otit 
aome  years  before  Broadway  was,  and  when 
Broadway  was  laid  out  It  was  an  lndei>endent 
street  The  railroad  does  not  touch  Barrows 
street  or  go  over  or  under  It  The  order  of 
the  county  commissioners  does  not  refer  to  it 
nor  does  the  decree  of  March  9,  1894.  The 
ruling  ot  the  single  Justice  of  this  court  on 
this  point  was  right   PetltioB  dlamiased. 


In  re  PAINB. 
(Supreme  Jndidal  Court  of  MasBachnsettB. 

Barnstable.    May  18,  1900.) 

WIIiLS— CONSTRUCTION— LEaACT— DISTRIBU- 
TION—RIGHT  or  REPRESENTATION. 
A  testator  gave  the  residue  of  his  personal 
estate  to  the  children  of  his  deceased  brothers 
and  sisters,  to  be  divided  among  them,  "as  pro- 
vided In  me  statutes  of  the  commonwealth." 
Pub.  St  c.  135,  9  8,  d.  2,  incorporating  Into  it 
Pub.  St  c.  125,  {  1,  d.  6,  provides  that  where  a 
decedent  leaves  no  Issue,  and  no  father  or 
mother  or  brother  or  sister,  hia  estate  shall  go 
to  the  iasne  of  any  deceased  brother  or  sister 
hy  right  of  represeDtation.  BeU,  that  testator 
had  refereoce  to  such  Btatate,  and  hence  the 
legacy  should  l>e  divided  into  as  many  parts  as 
there  were  children,  one  port  to  be  given  to  each 
child  living  at  the  testator's  death,  and  one  part 
to  go  to  the  issue  of  each  dilld  who  had  died 
prior  to  the  making  <tf  the  Will,  by  right  ot  rep- 
resentation. 

Case  teaerral  trtm  supreme  Judicial  court, 
Barnstable  comity;  John  Lathrt^  Judge. 

Application  of  one  Paine,  aecutor  of  tbe 
estate  of  WllUam  A.  Atkins,  deceased,  for 
the  constrnctlm  of  a  will.  Decree  rendered. 

Adams  &  Blnn,  for  petitioner.  Carver  & 
Blodgett  for  respondents  McKennan  et  aL 
Hutchlns  &  Wheeler,  for  Geo.  F.  Wade  et  al. 
John  Converse,  for  Florlne  M.  Brown. 
Raymond  A.  Hopkins,  for  Uzzte  1*.  Matheson 
et  at 

I^THROP,  J.  William  A.  Atkins  died  on 
April  7,  1897.  His  will  dated  November  26, 
1892,  was  duly  admitted  to  probate  on  June 
8,  1897,  and  the  petitioner  was  aM«>lnted 
executor.  The  will,  after  two  specific  he- 
quests,  In  the  fifth  clause  directs  his  executor, 
after  the  payment  of  these  bequests,  to  con- 
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vert  tbe  estate  Into  money,  and  to  Invest  the 
money  tn  the  stock  or  securities  of  tbe  Post 
Publishing  Company,  and  to  hold  the  same 
In  trust  for  the  objects  set  forth  In  the  sixth 
clause  of  the  will.  By  the  sixth  clause  the 
executor  or  bis  successor  In  the  trust  Is  direct- 
ed to  pay  over  said  stock  or  securities  so  pur- 
chased "to  the  persons  following  so  soon  as 
be  conveniently  can,  paying  to  each  person  a 
sttfQclent  amount  of  said  stock  or  securities  to 
give  to  each  of  said  persons  stock  or  securities 
in  said  company  of  the  value  In  money  herein- 
after set  forth,  to  wit"  Then  follow  the 
names  of  five  persons,  to  fotn-  of  whom  $500 
apiece  la  given,  and  to  one  fl.OOO;  and  then 
comes  the  following  clause  marked  "f,"  the 
meaning  of  which  Is  In  controversy:  'To  the 
children  of  my  deceased  brothers  and  sisters, 
all  tbe  rest  of  said  stock  or  securities,  to  be 
divided  among  them  as  invvlded  ia  the  stat- 
utes of  the  commonwealth  In  such  cases  made 
and  provided."  The  seventh  clause  of  the 
will  provides  that  if  the  testator's  nephew, 
Edwin  A.  Orozler,  or  his  representatlvea, 
should  not  be  stockholders  In  the  Post  Pub- 
lishing Oompany  at  the  time  of  tbe  testator's 
death,  or  at  the  lime  when  such  Investment 
should  be  contemplated,  then  the  executor 
should  pay  over  to  the  several  persons  named 
la  the  sixth  danse  of  tbe  will  the  money 
or  balances  provided  In  tbe  fifth  clause  of  tbe 
wilt  paying  to  each  person  named  In  said 
sixth  clause  the  amount  set  against  his  name, 
"and  paying  to  the  children  of  my  deceased 
brothers  and  sistters  any  balance  of  said  mon- 
ey in  tbe  proportions  fixed  by  clause  sixth, 
paragraph  (f)  of  this  will."  The  testator  had 
nine  iHrothers  and  sisters,  all  of  whom  died 
before  the  date  of  his  will.  At  the  date  of 
the  will,  as  well  as  at  the  time  of  his  death, 
15  of  the  children  of  his  deceased  brothers 
and  sisters  were  living,  and  0  were  dead,  leav- 
ing issue  then  living.  Of  the  84  persons 
named  as  defendants  15  are  children  of  the 
testator's  brothers  and  slaters,  or  their  r^re- 
sentatlves,  2  having  died  since  tbe  testator; 
eleven  are  grandchildren  representing  de- 
ceased chfldren,  and  8  are  great-grandcbildroi 
representing  deceased  children  of  deceased 
children.  Edwin  A.  Grozier  was  a  stockhold- 
er In  tbe  Post  Publishing  Oompany  at  tbe 
death  of  the  testator,  and  the  executor  Invest- 
ed from  time  to  time  the  estate  In  tbe  stock 
of  tbe  Post  Publlalilng  Company,  and  has  a 
balance  in  cash.  The  executor  now  asks  the 
court  for  Instructions  as  to  the  meaniog  of 
paragraph  "f  of  the  sixth  clause  of  the  will. 

If  tbe  bequest  In  this  case  had  been  simply 
**to  the  <^ldren  of  my  deceased  brothers  and 
slaters,"  It  may  be  assumed  tliat  only  those 
living  at  the  death  of  the  testator  would  take, 
except  that,  If  any  one  of  these  had  died  after 
the  making  <^  the  will  and  iKfore  tbe  testator, 
leaving  tone,  su^  Issue  would,  by  force  of 
Pub.  St  c.  127,  S  28,  take  the  share  which 
wonld  have  gone  t«  tbe  parent  If  be  or  she 
had  sarvived.  See  Howland  v.  Slade,  155 
Uaaa;  416,  29  K.  B.  631.  It  Is  contended  tbat 


the  testator,  by  tbe  reference  to  the  statutes 
of  the  commonwealth,  had  this  provision  in 
view;  but  It  seems  to  us  that  he  meant  some- 
thing more  than  this,  for,  if  this  is  what  we 
bad  in  mind,  there  was  no  need  of  mentioning 
the  statutes  at  all.  Some  effect  doubtless, 
must  be  given  to  the  language  used.  Tbe  di- 
vision must  be  "as  provided  in  the  statutes 
of  the  commonwealth,"  and  we  are  of  opinion 
that  the  testator  had  reference  to  tbe  statute 
of  distributions  (Pub.  St  c.  136,  8  3,  cl.  2), 
which  Incorporates  Into  It  the  provisions  of 
Pub.  St  e.  129.  Section  1,  d.  6.  of  tbe  lat- 
ter chapter  Is  as  follows:  "If  he  leaves  no 
issue  and  no  father  or  mother,  then  to  bis 
brothers  and  sisters,  and  to  tbe  Issue  of  any 
deceased  brother  or  sister  by  right  of  repre- 
sentation; and  If  there  Is  no  survlving'broth- 
er  or  sister  of  tbe  Intestate,  then  to  aU  tbe 
Issue  of  bis  deceased  brothers  and  sisters. 
If  all  such  Issue  are  In  tbe  same  degree  of 
khidred  to  the  Intestate,  they  shall  share  the 
estate  equally;  otherwise,  they  shall  take  ac- 
cording to  the  right  of  representation."  The 
will  does  not  state  that  the  shares  are  to  be 
divided  equally  among  the  children  of  the 
testator's  deceased  brothers  and  sisters.  The 
word  "children"  may  be  Interpreted  as  In- 
cluding representatives  of  a  deceased  child. 
Bowker  v.  Bowker,  148  Mass.  196,  203,  19  N. 
E.  213.  While  tbe  seventh  clause  of  the  wIU 
refers  to  a  contingency  which  has  not  occur- 
red, yet  It  has  a  bearing  upon  the  meaning 
of  the  words  relative  to  the  division  of  the 
property  under  the  sixth  clause  of  the  will. 
It  refers  expressly  to  It  and  says  that  the 
money  shall  be  divided  "In  the  proportion 
fixed  the  sixth  clause."  This  shows  that 
the  testator  did  not  mean  equally,  but  in  a 
proportion  fixed  by  the  statutes  of  the  com- 
monwealth, which  must  mean  tbe  statute  of 
distribution.  We  are  of  opUilon  therefore, 
that  the  legacy  should  be  divided  into  twenty- 
four  parts,  one  part  to  be  given  to  each  of  the 
fifteen  children  who  were  living  at  tbe  death 
of  the  testator,  or  to  the  executors  or  adminis- 
trators of  those  who  have  died  since  tbe  tes- 
tator, and  that  the  share  of  each  child  who 
died  before  tbe  making  of  tbe  will  should  go 
to  bis  or  her  Issue  by  right  of  representation. 
Balch  r.  Stone,  149  Mass.  89,  20  N.  R  322; 
Oodman  r.  Brooks,  167  Mass.  499,  608,  46  N. 
E.  102.  In  making  tbe  distribution  of  stock 
In  accordance  with  tbe  sixth  clause  of  the 
wlU,  if  diCFerences  should  be  left  less  than  the 
distributive  value  of  one  share  of  stock,  such 
differences  may  be  adjusted  by  cash  p^- 
mmts.  Decree  acooidlivlr. 


(176  Mass.  233) 

McLBAN  T.  WILBT. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.   May  18,  1900.) 

HECBANIC'3  LIBN— TIHB  OP  FILING  STATE- 
MENT—SUFTICIBNCY  OF  PACTS— IN- 
STRUCTIONS—NOTES. 

1.  Where,  bi  aa  action  to  enforce  a  mechanle's 
lien,  the  defenss  was  that  the  statement  had  not 
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been  filed  In  tfrne,  and  that  certain  work  per- 
fonned  on  February  14th  (the  atatement  being 
filed  wltfaln  the  required  time  after  such  date) 
was  for  the  purpose  of  euabliiie  the  pelitioaer 
to  file  the  statement,  the  testimony  of  the  pe- 
titioner that  the  work  contianed  till  February 
14th.  and  that  the  portion  done  on  that  day 
amounted  to  $1.80,  and  was  to  fintah  the  work, 
and  waa  not  done  to  enable  bim  to  Becnre  a  lien, 
woB  Bufiicient  to  support  a  finding  that  the  pe- 
titioner performed  work  on  bia  contract  on  such 
date. 

2.  Where  an  instruction  was  given,  in  sub- 
stance, as  asked,  the  refusal  to  give  it  in  the 
language  requested  was  not  errw. 

3.  Where  the  petitioner,  in  an  action  to  en- 
force a  mechanic's  lien,  had  received  certain 
Dotea  for  the  price  of  the  work,  under  an  agree- 
ment that  they  were  not  taken  in  satisfaction  of 
the  debt,  and  some  of  the  notes  were  in  the 
hands  of  third  persons  when  the  statement  was 
filed,  t>nt  were  taken  up  by  the  petitioner  before 
the  petition  was  filed,  and  were  presented  in 
court  for  cancellation.  It  was  not  error  to  te- 
fnse  to  instruct  that  a  Iten  could  not  be  main* 
tained  on  the  portion  of  the  account  included  fn 
Buch  notes. 

Exceptions  from  superior  court,  Suffolk 
county;  John  A.  Aiken,  Judge. 

Petition  by  Malcolm  McLean  against  Wil- 
liam OtlB  Wiley  to  enforce  a  mechanic's  lien. 
From  a  Judgment  in  favor  of  petitioner,  re- 
spondent brings  exceptions.  Overruled. 

A.  B.  Coffin  and  Nason  &  Proctor,  for  peti- 
tioner.  I.  R,  Clark  and  Blaney  ft  Robinson, 

for  defendant. 

HOLMES,  C.  J.  This  is  a  petition  to  en- 
force a  mecbanlc's  lien.  Tbe  statement  was 
filed  on  Bfarch  11,  1898,  and  the  petition 
on  May  9, 1888.  Continuous  work  under  the 
contract  stopped  on  December  21,  1807,  and 
the  defendant  contends  that  tbe  statement 
was  filed  too  late.  The  petition,  however, 
bad  Items  for  labor  on  January  11th  and 
24th,  and  on  Febmary  14th,  which  last,  of 
course,  would  make  tbe  statement  In  time, 
although  the  Item  was  small.  If  the  work 
was  done  in  good  faith  under  the  same  con- 
tract with  the  rest,  for  the  purpose  of  com- 
pleting that  contract,  and  not  under  a  differ- 
ent one.  or  merely  for  the  purpose  of  enabling 
the  petitioner  to  file  a  statement  Monaghan 
T.  Putney.  161  Mass.  338,  87  N.  E.  171;  Mil- 
ler  T.  Wilkinson,  167  Mass.  136,  44  N.  B. 
1083.  Tbe  question  when  the  petitioner  stop- 
ped work  onder  his  contract  was  left  to  the 
jniy,  with  proper  Instructions,  and  they  an- 
swered that  he  stopped  on  February  14th, 
so  tbat  the  main  question  on  this  part  of 
the  exceptions  Is  whether  there  was  any  evi- 
dence to  warrant  the  finding. 

The  petitioDer  testified.  In  terms,  that  "the 
work  continued  right  through  until  February 
I4th;  and  also  as  follows:  "I  claimed  I 
did  the  last  work  February  14tb.  At  that 
time  I  never  thought  of  a  Hen  at  all.  •  •  • 
The  work  In  January  and  February  was  a 
continnoua  work  on  my  contract.  Tbe  work 
which  was  done  on  the  1.4th  of  February 
amounted  to  $1.86  to  finish  up  tbe  Job."  In 
view  of  this,  It  Is  Impossible  to  say  that 
there  was  no  evidence  to  warrant  the  find- 


ing, although  there  was  other  testimony  that 
tended  to  enhance  the  suspicion  naturally 
roused  where  a  lien  is  saved  by  a  small  job 
being  done  months  after  the  body  of  the  work 
was  finished,  and  a  Job  which  the  petitioner 
himself  characterizes  as  repairing  or  redoing 
work  which  had  been  done  before.  In  thls- 
case,  however,  the  good  faith  of  the  peti- 
tioner Is  not  questioned.  The  InBtmetlons 
asked  upon  this  point,  so  far  as  they  Inkplled 
a  general  ruling  for  the  respondent,  properly^ 
were  refused.  So  far  as  they  meant  that. 
If  the  contract  bad  been  performed  before 
February  14th,  tbe  petitioner  coold  not  re- 
cover, they  were  given  in  substance.  The 
Judge  was  not  bound  to  adopt  the  words  or 
the  dramatic  form  In  which  the  work  of 
February  14th  was  presented  by  the  respond- 
ent as  a  trifling  after  repair. 

The  petitioner  received  from  the  respond- 
ent certain  notes.  Acc(wdli^  to  his  testi- 
mony, he  took  them  at  the  respondent's  re- 
quest, upon  an  express  understanding  that 
they  were  nbt  taken  In  satisfaction  of  the 
debt,  bat  to  accommodate  tbe  reaqtondent 
The  petitioner  raised  money  upon  them,  ar^ 
ranging,  at  the  respondent's  request,  to  know 
where  each  note  was,  so  that  the  latter  cooltf 
pay  them  before  they  fell  due.  Tbe  notes 
were  not  credited  bi  the  account  tmtll  th^ 
were  paid.  Some  of  these  notes  were  out- 
standing  In  the  hands  of  third  persons  wbeik 
the  petitioner  filed  his  statement,  althoo^ 
before  he  filed  his  petition  he  had  taken  them 
all  up,  and  at  the  trial  turned  them  Into 
court  for  cancellation.  The  respondent  asked 
a  mllDg  that  tbe  petitioner  could  not  main- 
tain a  Hen  for  such  portions  of  the  aocoimt 
as  were  included  In  these  outstanding  notes. 
See  Green  v.  Fox,  7  AUen,  85.  This  wa» 
refused.  and  he  excepted.  It  snffidently  up- 
pears  from  what  we  have  said  that  the  Jury- 
were  warranted  In  finding  that  the  notes 
neither  satisfied  nor  suspended  the  petitioner's 
Hen,  but  were  a  collateral  arrangemoit  for  die 
respondent's  accommodation,  which  left  the 
petitioner's  rights  Intact  Casey  v.  Weaver, 
141  Mass.  280,  6  N.  a  872;  Qulmby  T.  Dmw 
gin.  148  Mass.  104,  19  N.  B.  14.  1  Ii.  R.  A. 
614;  Davis  v.  Parsons.  157  Mass.  684^  82 
B.  1117.  Bzceptlons  overruled. 


  (17«  UaM.  I5i> 

NEW  TOHK  BANK-NOTE  CO.  v.  KIDDER 
PRESS  MFG.  CO,  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   May  18, 1900.) 

INSOLVENCY— DECREB— PAYMENT  OF  CLAIUS— 
— AGREEMENT  AMONO  CREDITORS—SUB- 
SEQUENT OBJECTION-iESTOPPBL. 
Where  plaintiff  and  all  other  creditors  con- 
sented to  a  decree  commanding  the  receivm 
appointed  to  take  charge  of  defendant's  prop- 
erty to  pay  all  outstandme  commercial  paper  of 
defendant  as  the  same  mi^t  mature,  and  all  ex- 
penses in  carrying  on  tbe  business  as  a  going 
concern,  and  also  consented  to  a  subsequent  de- 
cree that  defendant's  pnwerty  should  be  sold 
and  tbe  proceeds  paid  Into  court,  plaintiff  eaa- 
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not  object  to  tbe  application  of  such  proceeds  In 
paying  ttae  cftnimercial  notes  and  expenses  ot 
the  receirera  on  the  ground  that  there  will  not 
be  a  BUffifient  balance  to  pay  a  claim  for  unliq- 
uidated damages  wliicb  be  is  prosecuting  against 
tbe  defendant  in  another  state,  since  he  is  bonnd 
ijy  hia  agreement  with  the  other  creditMV. 

Report  ttam  superior  court,  Snflolk  county; 
Benry  £.  Broley.  Judge. 

Action  bj  New  York  Bank-Note  Company 
■gainst  the  Kidder  Preaa  Manufacturing  Com- 
pany and  anotiier.  Decree  in  faTor  of  de- 
fendants affirmed  on  report  from  superior 
court 

I.  R.  dark,  for  ^lalntlfF.  Monlton,  Ix»4ng 
A  LoiiDg,  for  receivers.  VIetw  J.  Lorlnc  for 
defendants. 

BARKER,  J.  Pursuant  to  a  prayer  of  the 
plaintiff,  the  recelTers  were  appointed  on  June 
20,  180S.  The  decree  dettnlDg  their  duties 
waa  assented  to  by  all  tbe  parties  to  the 
cauae,  and  the  plaintiff  alone  now  objects 
to  tbe  subsequent  decree  orderlug  the  re- 
ceivers to  make  certain  payments,  and  which 
la  before  us  upon  the  report  By  the  decree 
of  June  20,  1808,  the  receivers  were  directed 
to  carry  on  the  business  of  the  manufactur- 
ing company  as  a  going  concern,  and  out  of 
tbe  money  then  on  hand,  or  thereafter  re- 
ceived, to  pay  all  its  outstanding  commercial 
paper  as  the  same  might  mature;  the  com- 
pany, however,  to  have  liberty  to  renew  from 
time  to  time  all  or  any  of  such  paper.  Four 
notes  of  the  company  were  then  outstanding, 
which  would  mature  after  that  date.  None 
of  them  were  renewed,  and  all  of  them  bad 
matxnred  before  the  entry  of  the  decree  which 
Is  brought  here  by  the  report  of  January  4, 
1900.  That  decree  ordered  the  receivers  to 
pay  the  four  notes,  with  accrued  Interest,  and 
also  to  pay  a  sum  of  (1,813.10  owing  by  the 
receivers  for  supplies  used  by  them  In  carry- 
ing on  the  business,  and  a  further  sum  of 
15,329.53  allowed  them  as  fees  paid  counsel; 
that  sum  having  been  fixed  by  the  report  of 
a  master,  confirmed  by  the  court  after  ex- 
ceptions to  It  had  been  overruled.  Tbe  fund 
from  which  the  receivers  have  been  ordered 
to  make  these  payments  Is  made  up  of  the 
proceeds  of  sales  made  by  order  of  court  On 
September  20,  1887,  tbe  manufacturing  com- 
pany made  a  trost  deed  to  the  defendant 
Bascom,  containing  a  i>ower  of  sale.  On  Jan- 
nary  19,  1809,  a  decree  was  entered  by  con- 
sent of  all  parties  to  tbe  cause,  and  of  all 
persons  interested  in  the  trust  deed,  directing 
Bascom  and  the  receivers  to  sell  all  the  pn^ 
erty  covered  by  tbe  trust  deed,  and  also  any 
assets  of  the  manufacturing  company  not  so 
covered;  tbe  proceeds  of  the  sales  to  be 
braogbt  into  court  A  sale  under  tbe  decree 
was  made  on  March  1,  1800,  and  the  pro- 
eeedi,  amounting  to  $72,062.83,  were  paid  Into 
court,  and  constitute  the  fund  in  question, 
less  a  sum  of  $500  which  has  been  allowed 
to  tbe  receivers  for  expenses  in  certain  liti- 
gatlon  pending  is  Ohio.  The  leport  states 


that  no  separation  ot  the  amount  received 
from  the  sale  of  property  cov^ed  by  the  trust 
deed,  and  of  the  amount  received  from  the 
sale  of  other  assets,  has  been  or  can  be  made. 
The  plaintiff's  demand  is  for  damages,  not 
yet  liquidated  tor  breach  by  tbe  manufactur- 
ing company  of  a  ctrntract  made  by  it  on 
October  12,  1691.  The  blU  alleges  that  such 
breaches  were  committed  In  December,  1802, 
and  in  August  1808,  and  that  tbe  manufac- 
turing company  owes  the  plaintiff  for  thes^ 
damages  a  sum  not  less  than  $20,000,  and 
also  that  in  a  salt  now  pending  In  tbe  courts 
of  New  York,  in  favor  of  the  plaintiff  against 
anotho'  bank-note  company  and  the  manu- 
facturing company.  It  was  adjudged  on  June 
8,  1898,  that  the  plaintiff  should  recover  from 
tbe  manufacturing  company  tiie  damages 
which  tbe  plaintiff  bad  sustained  by  tbe 
breaches  of  the  contract  alleged  in  tbe  bill 
In  this  action,  and  that  the  New  Y<M-k  action 
was  thereupon  sent  to  a  referee  to  determine 
the  amount  of  soch  damages,  and  Is  yet  pend- 
ing. The  bill  also  alleges  that  the  trust 
deed  of  September  20,  1897,  was  made  tot  the 
principal  purpose  of  cheating  tbe  plaintiff 
out  of  Its  said  claim  lor  damages,  by  doing 
away  with  the  assets  of  tbe  manufacturing 
company,  so  as  to  defeat  the  collection  of 
any  Judgment  which  the  plaintiff  may  reoorer 
In  the  New  YorK  action.' 

A  cross  bill  was  filed  by  tbe  manufacttiring 
company  on  July  13,  1808,  and  answers  to 
the  original  bill  were  filed  by  that  company 
and  by  the  trustee,  Bascom,  on  July  20,  1896. 
The  answer  of  tbe  plaintiff  In  the  original 
bin  to  tbe  cross  bill  was  filed  on  October  13, 
iaOS.  Tbe  general  result  of  these  pleadings 
Is  that  tbe  right  of  the  plaintiff  In  the  orig- 
inal bill  to  recover  any  damages  ot  the  manu- 
ftctnring  company  is  denied.  In  this  state 
ot  tbe  pleadings,  the  decree  of  June  20,  1806, 
appointing  the  receivers,  and  defining  tbeir 
duties  and  powers,  standing  unmodified,  the 
decree  of  January  19,  1899,  directing  tbe  sale 
ct  all  the  assets  of  the  manuAtcturing  com- 
pany.  was  ottered  by  consent  of  the  plaintiff, 
and  the  order  directing  the  payment  by  the 
receivers,  out  of  the  fund  raised  by  the  sale, 
of  sums  togetner  amotmtiiv  to  abont  $26,000, 
was  made. 

In  dealing  with  the  question  whether  these 
payments  were  rightly  ordered,  we  assume, 
in  favor  of  the  plaintiff,  without  so  deciding, 
that  Its  right  to  have  damages  from  the  man- 
ufacturing company  has  been  fixed  by  tbe  al- 
leged Judgment  of  June  &  1888,  In  the  New 
York  court  and  that  such  damages  are  so 
large  that  it  the  payments  ordered  shall  be 
made,  tbe  balance  of  the  fond  In  coart  will 
be  insufficient  to  pay  the  plalntlfTs  damages, 
and  also  tbat  tbe  trust  deed.  In  providing  that  - 
the  trustee  should  bold  the  iHx>perty  conveyed 
by  it  "to  pay  all  and  every  the  existing  in- 
debtedness or  liabllltieB  of  the"  manufactur- 
ing company,  applied  as  well  to  the  plaintiff's 
demand  for  damages  as  to  other  debts  or  lia- 
bilities, BO  tbat  tlie  conunerdal  paper  of  tbe 
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c6mpaii7  would  have  no  preference  In  the 
administration  of  the  trust  fund.  These  as- 
'8umpti<Hi0  being  made  In  favor  of  the  plain- 
tiff, the  answer  to  its  contention  that  neither 
the  commercial  paper  of  the  manufacturing 
company  which  was  outstanding  on  June  20, 
180^  the  expenses  Incurred  by  the  receivers 
in  carrying  on  the  business,  nor  those  Incur- 
red by  cnem  tor  counsel  fees  in  discharging 
their  duties  as  receiTers.  shall  now  be  paid 
out  of  the  fund  in  court,  la  this:  When  the 
plaintiff  asked  the  court  to  ai^int  receivers 
to  take  possession  of  all  the  assets  of  the 
manufacturing  company,  and  to  administer 
and  wind  up  me  same,  it  was  met  by  an  im- 
mediate and  complete  denial  of  any  right  on 
its  part  to  share  In  those  assets.  In  this 
position  of  affairs,  the  plaintiff  saw  fit  to  con- 
sent to  a  decree  appointing  the  receivers, 
directing  them  to  carry  on  the  business  as 
a  going  concern,  and  out  of  the  money  then 
on  hand,  or  thereafter  to  be  received,  to  pay 
all  outstanding  cmnmercial  papa*  of  the  man- 
ufacturing company  as  it  should  mature,  un- 
less renewed.  No  one  contested  the  right  of 
the  holders  of  such  paper  to  payment  mioae 
holders  were  in  a  position  to  contest  the  ap- 
poUitment  of  receivers.  The  bill  did  not  al- 
lege that  there  was  a  deficiency  of  assets  to 
discbarge  in  full  all  the  liabilities  of  the  man- 
ufacturing company.  In  consenting  to  the 
decree  of  June  20,  180S,  the  plaintiff  must 
be  taken  to  have  consented,  as  one  of  the 
terms  upon  which  receivers  would  be  ap- 
pointed, that  the  commercial  paper  of  the 
manufacturing  company  then  outstanding 
should  be  paid  as  It  matured,  by  the  receivers, 
out  of  any  money  which  should  come  to  their 
hands,  and  also  that  they  should  be  reim- 
bursed for  all  their  legitimate  expenses  as  re- 
ceivers. There  has  been  no  modification  of 
that  decree,  and  the  plaintiff  has  also  con- 
sented to  the  decree  of  January  19,  1890,  di- 
recting the  sale,  and  the  raising  of  the  fund 
now  In  court.  It  cannot  be  assumed  that 
either  of  those  decrees  would  have  been  as- 
sented to  by  the  other  parties  interested,  or 
would  have  been  entered  by  the  court,  but 
for  the  consent  of  the  plaintiff  to  the  pay- 
ment of  the  outstanding  commercial  paper  as 
It  should  mature,  and  of  the  expenses  of  the 
receivers,  out  of  the  fund,  and  without  await- 
ing tue  ultdmate  determination  of  the  amount 
of  the  plaintlfTB  claim.  Under  these  circum- 
stances, it  would  now  be  unjust  to  compel  the 
holders  of  the  commercial  pai)er  of  the  man- 
ufactifring  company,  and  the  receivers,  to 
await  the  ultimate  determination  of  tha 
amount  of  the  plaintiff's  claim,  and,  U  It 
shall  be  so  large  that  all  demands  and  ex- 
penses cannot  be  paid  in  full,  to  have  but  par- 
tial payment  only.  The  plaintiff  sought  to 
have  the  assets  of  Its  debtor  administered 
upon  the  footing  that  the  ccmmerclal  paper 
of  the  debtor  and  the  expenses  of  adminis- 
tration should  be  met  In  full.  It  cannot  now 
be  allowed  to  change  that  footing,  and  thereby 
to  compel  those  who  have  aiioited  to  Iti 


scheme  for  its  own  relief  to  wait  longer,  or  to 
run  the  chance  of  receiving  less  than  their 
due.  Decree  of  the  stqierior  conit  afllrmed. 


cm  Umm.  121) 

NATIONAL  CONST.  00.  t.  TBAVELBBS* 
INS.  CO. 

(Snpceme  Judicial  Court  of  Massachosetta. 

Suffolk.   May  17,  1000.) 

INBUBANCll-^DSHNITT-^lflCBDIATB  NOTlca 
— TAILUBB  TO  NOTIFY— BREACH  OP  CON- 
DITIim— rORFBXTDRB— VAIVBR. 

1.  Where  recovery  was  soui^t  under  an  in- 
demnity policy  requiring  immediate  notice  of 
accidents  and  injuries,  together  with  all  other 
Informatloo  of  the  insured  rdating  to  the  acd- 
deot,  and  plainti^s  general  aupenntendent  tes- 
tified to  knowledge  of  the  accident  through 
which  the  liability  waa  incurred,  and  some  of 
the  particulars,  the  morning  thereafter,  and  oth- 
er particulars  and  evidence  within  a  month*  and 
no  word  was  sent  to  the  defendant  until  seven 
months  after  the  accident,  such  failure  to  give 
notice  constituted  a  tueach  of  such  condition, 
and  a  forfeiture  of  any  rights  under  the  policy. 

2.  Where  waiver  of  a  breach  of  a  condition  of 
indemnity  insurance  requiring  Immediate  notice 
of  accidents  and  injuries  and  all  information  of 
the  insured  in  relation  thereto  waa  based  on  a 
letter  of  defendant's  general  manager  stating 
that  in  June,  with  the  anderstanding  that  insur- 
ed's first  knowledge  of  a  suit  arising  from  an  ac- 
ddent  in  August  precedhig,  tbroni^  which  lia- 
bility was  Ineurred,  was  xecelved  in  Maidi  sncirt- 
ly  before  notification  thereof,  it  did  not  refute  to 
look  after  the  matter  in  accordance  with  its 
policy,  and  where  it  was  shown  that  the  in- 
sored  had  knowledge  of  the  accident  and  evi- 
dence relating  thneto  within  a  mouth  after  the 
accident,  an  mstroction  to  find  a  waiver  if  the 
insured  knew  no  moxe  about  the  accident  before 
March  than  was  communicated  to  the  insurer 
was  erroneous,  slnc&  to  constitnte  a  waiver,  the 
Insured  must  have  known  of  audi  previous  In- 
formation and  forfrature  of  rights  Iv  faunre  to 
give  notice  thereof. 

Bxceptlons  from,  superior  cotirt,  Suffolk 
county;  Albert  Mason.  Judge. 

Action  by  the  National  Oonstructloa  Oom- 
pany  against  the  l^velers'  Insurance  Com- 
pany. The  trial  judge  refwd  to  make  rul- 
ings and  order  a  verdict  reqaested  by 
defendant,  and  It  brings  exceptions.  Ex- 
ceptions sustained. 

William  SchoOeld  and  a  V.  A.  Smltti.  for 
plaintiff.   SokmuMi  Lincoln,  for  d^endut. 

HOLMES,  C.  J.  This  Is  an  action  opon 
a  policy  of  insurance  against  liability.  The 
plaintiff  incurred  a  liability  within  the  policy, 
and  suffered  a  Judgment.  The  defendant  set 
up  the  breach  of  a  condition  that  "Immedi- 
ate written  notice  shall  be  given  this  com- 
pany of  any  accident  and  all  alleged  injnries. 
together  with  copies  of  all  statements  mule 
by  employes,  and  all  other  Information  in 
possession  of  the  Insured  in  any  way  relating 
to  such  accident"  At  the  trial  the  plain- 
tiff contended  that  it  had  no  knowledge  defi- 
nite enough  to  call  for  a  notice  during  the 
time  of  its  failure  to  give  notice,  and  that  the 
defendant  had  waived  performance  of  the 
condition.  The  defendant  a^ed  the  judge 
to  role  that  there  wu  no  evidence  that  the 
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plaintiff  gave  the  notice  required,  or  that 
the  defendaDt  walyed  the  condltloD,  and  to 
order  a  Terdlct.  The  requests  were  refused. 
aoA  the  case  Is  here  on  exceptions  to  these 
refusals  and  to  Instructions  In  the  charge  In- 
consistent with  the  requests. 

Hie  plaintUTs  liability  was  for  personal 
InlnrleB  to  one  Bridget  Nelson,  suffered  by 
her  hi  Maiden,  In  August,  1S9B.  The  evi- 
dence of  waiver  relied  on  Is  simply  that 
when  Bridget  Nelson  bronght  an  action 
igalnst  the  city  of  Maiden,  and  notice  was 
Brat  by  the  dty  to  the  plaintiff,  and  by  the 
plaintiff  to  the  def^dant  to  defend  the  ac- 
tion, the  defendant.  In  the  language  of  Its 
general  manager,  "did  not  refuse  to  look  after 
tlie  matter.  In  accordance  with  the  terms 
of  Its  policy."  Bnt  the  letter  In  which  these 
wOTde  occur  protested  that  the  defendant  had 
learned  of  the  plaintiff's  knowledge  only  with- 
in a  few  days,  and  Insisted  on  the  forfeiture. 
On  September  11.  1804.— the  day  this  letter 
▼as  written.— the  defendant  abandoned  the 
defense  of  the  action  against  Maiden,  and 
later  It  declined  to  assume  the  defense  of  the 
action  against  the  plaintiff  for  the  reason  now 
insisted  upon. 

The  general  superintendent  of  the  plaintiff 
testified  that  he  heard  of  the  accident  the 
next  morning  after  It  happened,  with  some 
particulars,  and  the  name  of  the  driver  of 
a  car  connected  with  or  close  to  the  accident 
Within  a  month  he  knew  the  name  of  the 
woman  who  was  hurt  He  directed  a  subor- 
dinate to  see  the  driver,  and  to  make  a  re- 
port, but  no  word  was  sent  to  the  defendant 
before  March,  1884.  If  this  testimony  was 
helleved,  there  was  a  clear  breach  of  con- 
dition. It  Is  unnecessary  to  rehearse  other 
evidence  on  the  same  point  A  part  of  it, 
at  least,  seems  to  have  been  undisputed. 
Whether  the  plaintiff  knew  more  or  less.  It 
was  bound  to  give  Immediate  notice  to  the 
defendant  of  all  the  knowledge  it  possessed 
if  It  wanted  to  save  the  policy. 

In  his  instrnctlons  to  the  Jury  the  Judge 
allowed  them  to  find  a  waiver  If  the  superin- 
tendent knew  no  more  abont  the  accident 
before  Mardi  4, 1804^  than  was  communicated 
.to  the  company.  As  there  was  no  evidence 
of  any  coqi^uni cation  before  March,  this 
tastmctlon  'dieant  that  the  jury  might  find  a 
waiver.  If  tbe  plaintiff.  In  March,  told  all  that 
It  thai  knew.  Bnt,  If  the  superintendent 
knew  what  he  testUed  that  he  knew,  there 
was  a  breach  of  the  condition  before  March, 
for  the  snperlntendoit^B  knowledge  was  all 
scgnlred  within  a  month  or  so  from  the  ac- 
cident In  August,  1893;  and  It  could  not  be 
contended  tiiat  a  report  or  communication 
Id  March,  18M,  was  seasonable.  BCandell 
T.  Insurance  Oo.,  170  Mass.  178.  177.  M  N. 
K 110.  There  was  no  evidence  that  the  de- 
fendant was  Informed  of  the  fact  that  the 
company  at  about  the  tbne  of  the  accident 
bad  this  knowledge,  and.  If  that  fact  was 
true;  the  supposed  waiver  would  not  be  ef- 
fectual unless  at  least  the  defendant  knev 


that  it  not  merely  was  disusing  with  a 
further  report  but  also  was  doing  away  with 
an  already  absolute  defense. 

For  the  purposes  of  the  case  we  may  as- 
sume without  deciding  that  the  clause  of  th« 
policy,  "No  agent  has  power  to  waive  or 
alter  anything  in  this  policy,'*  would  not  ap- 
ply to  conduct  of  the  general  manager,  that 
the  defense  of  the  first  suit  would  be  evi- 
dence of  a  waiver  If  the  defendant  knew  ot 
the  forfeiture,  and  that  the  defendant  could 
waive  its  defense  conclusively  by  a  simple 
election  to  do  so.  Oakes  v.  Insurance  Co., 
135  Mass.  248,  240;  Roby  t.  Insurance  Co.. 
120  N.  Y.  510,  617,  24  N.  K.  808.  But  sUll. 
If  the  testimony  was  true  which  showed  that 
the  plaintiff  bad  received  information  which 
shonld  have  been  communicated  to  the  de- 
fendant long  before  March,  1894,  there  was 
no  evidence  of  a  waiver,  because  there  was 
no  evidence  that  the  fact  of  the  plaintiff's 
previous  Information  and  forfeiture  ot  Its 
rights  imder  the  policy  were  known  to  the 
defendant 

We  have  llttie  doubt  that  the  Judge  at  the 
trial  took  the  same  view  of  the  law  that  we 
do,  and  a  portion  of  the  charge  comes  very 
near  to  expressing  It;  but  he  also  used  lan- 
guage which  naturally  would  be  understood 
to  make  the  only  question  to  be  whether  the 
plaintiff  communicated  its  information  about 
the  accident  in  March.  He  used  this  lan- 
guage at  the  end  of  the  charge,  and,  upon 
his  attention  being  called  to  the  point,  he 
said  that  he  would  leave  that  as  it  was. 

Exceptions  sustained. 


(176  Uau.  118) 
DANFOBTH  v.  GBOTON  WATBE  CO. 

VALE  HILLS  t.  SAME. 
(Bnpreme  Judicial  Court  of  Hassaehusetts. 
Middlesex.  May  17.  1900.) 

aUINpiT   DOMAIN  —  DIVBRTIHa    VATBR8 — 

TT  COHMISSIONKRS-PBTITION  FOR  JURY— 
JTJRISDICTION—TIMH— ADOPTION  OP  ORDBR. 

1.  Acts  1897,  c.  838.  authorizes  assessment  and 
determination  of  damases  for  the  taking  or  in- 
jary  to  water  rights  Ui  the  manner  provided 
when  land  Is  takm  for  highways,  on  application 
within  one  year  from  the  taking  or  injury;  Pab. 
St  c.  49,  §  14,  requires  county  commissioners  to 
estimate  the  damages  sustained  when  land  was 
taken  tor  laying  out  highways;  and  Id.  SS  82, 
106,  authorize  determination  of  ancb  damages 
by  a  jury,  on  application  to  the  snperior  court 
by  a  party  aggrieved  by  the  damages  estimated 
by  the  commissioners.  Held,  that  the  applica- 
tion for  award  of  damages  reqt^red  by  Acts 
1897  was  an  at^lication  to  the  county  com- 
missloDeni,  and,  until  such  apidication  was  made, 
the  superior  court  had  no  jurisdiction  to  enter- 
tain ft  petition  for  a  Jury  to  assess  such  dam- 
ages. 

2.  Since  Pub.  St  c.  49,  S  83,  authorizes  appli- 
cation (or  a  jury  to  revise  an  assessment  of 
damages  by  the  county  commissioners  for  the 
taking  of  land  for  the  laying  out  of  highways 
at  any  time  within  erne  year  from  the  adoption 
of  the  order,  an  a[q)licatlon  tor  a  Jury  to  assess 
damages  for  taking  and  injuring  water  rights, 
nnder  Acts  1897,  c.  838^  authorizing  assess- 
mest  and  determination  of  such  damages  on  ap- 
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ftlication  therefor  witUn  one  year  from  the  tak- 
ag  or  injury,  in  the  manner  provided  when  land 
ie  taken  for  highways,  and  prohibiting  Buch  ap- 
plication after  one  year  ana  until  actual  with- 
drawal and  diversion  of  the  water,  may  be  made 
^t  any  time  within  one  year  from  the  adoptioa 
of  the  order  of  the  county  commiarionen  relat- 
ing to  each  damages. 

Report  from  auperlor  court,  Middlesex 
county;  Henry  K.  Braley,  Judge. 

Petitions  by  George  D.  Danforth  and  the 
Vole  Mills  for  assessment  of  damages  against 
the  Oroton  Water  Company  by  Juries  for 
taking  water  rights.  To  rulings  dismissing 
the  petitions,  the  petitioners  excepted,  and 
the  cases  are  reported  for  determination  at 
tbe  request  of  both  parties.  Petitions  dls- 
missed. 

a  K.  Cobb,  for  plaintUE  Vale  UtUs.  J.  D. 
Colt,  for  plaintiff  ti.  D.  Danfortb.  W.  F. 
Wbarton,  for  defendant. 

KNOWI/rON,  J.  St  1887.  c  838.  incor- 
porating the  Oroton  Water  Company,  con- 
tains, in  section  4,  tbe  following  provision: 
"Any  person  sustaining  damages  as  aforesaid 
under  this  act,  who  falls  to  agree  with  the 
said  corporation  as  to  the  amount  of  the 
damages  sustained,  may  hare  tbe  damages 
assessed  and  determined  in  the  manner  pro- 
vided by  law  when  land  Is  taken  for  the 
laying  out  of  highways,  on  application  at  any 
time  within  one  year  from  tbe  taking  of  such 
land  or  other  property,  or  the  doing  of  other 
injury  under  the  authority  of  this  act;  but 
no  such  application  shall  be  made  after  tbe 
expiration  of  one  year.  No  application  for 
the  assessment  of  damages  for  the  taking  of 
any  water,  water  right  or  water  ways,  or 
for  any  Injury  thereto,  shall  be  made  until 
the  water  Is  actually  withdrawn  or  diverted 
by  the  said  corporation  under  the  authority 
of  this  act."  The  only  question  In  these 
cases  is  whether  the  petitioners  are  author- 
ized to  ^ply  directly  to  the  superior  court 
for  a  Jury,  without  first  making  application  to 
the  county  commissioners  for  an  assessment 
cf  damages. 

When  land  Is  taken  for  the  laying  out  of  a 
highway,  an  estimation  of  damages  by  a 
Jury  can  only  be  bad  upon  an  application  In 
the  nature  of  an  appeal  from  the  decision  of 
tbe  count:^  commissioners  by  a  party  ag- 
grieved by  their  action  In  such  estimatioiL 
Pub.  St.  c.  49,  §S  14,  32,  106.  The  petitioners 
say  that  the  award  by  the  county  commis- 
sioners when  a  highway  Is  laid  out  Is  made 
as  part  of  the  original  proceeding,  and  not 
upon  a  formal  application  or  petition  of  tbe 
landowner,  and  therefore  they  contend  that 
the  provision  for  an  application  in  this  statute 
cannot  mean  an  application  to  the  commission- 
ers to  make  an  award.  This  question  has 
been  carefully  considered  by  this  court,  and 
settled  adversely  to  the  contention  of  the 
petitioners.  In  a  series  of  cases.  City  of 
Worcester  t.  Worcester  Co.  Com'rs,  100  Moss. 
103;  RUey  t.  City  of  Lowell,  U7  Mass. 


76;  Patch  T.  aty  of  Boston,  14&  Mass.  52, 
54,  14  X.  K.  770.  Id  the  first  of  these  cases 
Mr.  Justice  Hoar  said  in  the  t^nion  of  tbe 
court:  "Tbe  general  policy  of  tbe  law  In  re- 
gard b>  private  property  taJaa  for  public  tiae 
Is  undoubtedly  this:  That  the  estimate  of 
the  damages  shall  be  made  In  the  first  place 
by  or  under  tbe  auttaorlt^  of  some  trlbmial 
by  whom  it  can  be  made  mora  promptly  and 
cheaply  than  by  tbe  Intervention  of  a  Jmy. 
*  *  *  In  the  case  of  highways  and  rail- 
roads the  county  commissioners  are  the  tri- 
bunal; In  regard  to  townways  tbe  selectmoi. 
or  the  mayor  and  aldermen  ot  clttes."  The 
adjudications  In  these  cases  make  It  clear 
tiiat,  although  there  need  be  no  application  to 
county  commissioners  to  estimate  damages 
when  land  Is  taken  for  a  bUcbway,  Inasmncta 
as  It  is  ttielr  duty  to  estimate  them  ot  their 
own  motion,  as  a  part  of  the  original  prooeed- 
ing.  the  application  called  fur  under  statutes 
like  that  before  us  Is  an  application  to  the 
county  -  commissioners  to  make  an  award. 
It  is  contended  that  these  cases  were  not 
rightly  decided,  or  that.  If  they  were,  tbe  fact 
that  under  the  preset  statute  tbe  application 
cannot  be  made  until  the  water  is  actually 
diverted,  and  that  It  must  be  made  within 
a  year  after  the  taking,  calls  for  a  different 
decision.  We  see  no  reason  for  overruling 
our  decisions,  or  for  making  a  distinction 
between  tbe  cases  cited  and  the  present  case. 
It  is  said  that  the  statute  as  construed  by  tbe 
superior  court  Is  Indefinite  and  uncertain  as 
regards  the  time  when  the  application  for  a 
Jury  shall  be  made,  but  we  see  no  such  uncer* 
talnty.  The  one  year  within  which  sd  appli- 
cation for  a  jury  may  be  made  under  Pub. 
St.  c.  49,  i  S3,  Is  "one  year  from  tbe  time  of 
the  adoption  of  tbe  order,"  which  means  the 
order  of  the  commissioners  relating  to  dam- 
ages. Under  tbe  statute  before  us,  the  party 
aggrieved  would  have  a  year  from  the  time 
of  making  the  award  or  assessment  of  dam- 
ages by  the  county  commissioners  within 
which  to  apply  for  a  Jury.  Petitions  dis- 
missed. 


-  (lltKan.u5) 

PROUTT  et  al.  v.  UXION  HAfilJIfrARE  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
.   Suffolk.   May  17,  1900.) 

PATENTS— ROYALTIES— CONTRACTS— CON- 
STRUCTION. 
Plaintiffs  entered  Into  a  written  agreement 
that  defendant  abonld  have  the  ezclaaive  license 
to  manufacture  aud  sell  skates  under  and  during 
the  term  of  their  patent,  except  as  thereinafter 
rovided;  and  defendant  agreed  to  pay  plaiDti& 
500  for  such  right,  and  also  a  certain  royalty.* 
Defendant  farther  aneed  that.  If  the  royalty 
in  any  one  year  should  not  amount  to  $500,  it 
would  either  pay  plaintiffs  that  sum  within  (30 
days  of  the  termination  of  the  year,  as  liquidat- 
ed royalty,  or  submit  to  the  cancellation  of  tiie 
license,  at  plaiutiffs*  option.  Beld,  that  such 
agreement  did  not  entitle  plaintiffs  to  demand 
the  nioner  or  cancel  the  lic«ise,  hut  gave  defend- 
ant the  right  to  retain  the  license  on  failure  to 
pay  1500  ss  ngrglty  in  any  one  year,  by  pay- 
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ncDt  of  a  Bnm  cqnat  thereto,  or  to  «aticoI  the 
agveemeD^  at  it»  option. 

Repurt  from  siqierior  court,  Suffolk  conn- 
ty;  John  H.  Haidy,  Jndge. 

AcUm  by  OecHve  W.  Proaty  t(od  anotber 
agabut  tbe  Union  Hardware  Conqiany.  The 
superior  oonrt  made  a  coaeral  finding  for  de* 
f  aidant;  and  reported  tiie  case  to  tbe  supreme 
Judicial  camt  on  Ita  roUngi  and  finding. 
Judgment  tor  defendant 

Koflter  Rogers,  for  plaintiffs.  H.  A.  Sey- 
mour and  Wm.  F.  Dana,  for  defendant. 

HOLUES,  C  J.  This  la.  an  action  to  re- 
eoTcr  tbe  mm  of  ^SOO,  alleged  to  be  due 
under  a  -written  contract  betwttn  tbe  ^  parties. 
Tbe  snra  la  due  it  tin  pWntUCs'  constructhm 
of  the  contract  Is  coarrect,  bnt  the  judge  be- 
tore  whom  tbe  case  was  tried  did  not  adopt 
that  constmctJoB,  and  found  for  tbe  defmd- 
anL 

The  ^intUh  were  holdens  of  a  patmt  re- 
tatlng  to  ikates,  and  by  the  contract  In  que& 
tIfHi  gave  the  detei^ant  u  excluBlve  license 
to  manufacture  and  sell,  skatea  under  the 
patent  Cot  ttw  term  of  the  patent,  except  a« 
thereinafter  pcorlded.  The  defendant  agreed. 
amtHig  other  things,  to  pay  tbe  plaintiffs 
1500;  to  manufacture  and  sell  skates  under 
tbe  patent,  and  to  pay  certain  royaltiea. 
Then  came  tbe  dause  on  which  the  qnestloa 
arises.  It  Is  aa  follom:  "(3)  Tbe  party  of 
the  second  part  further  agrees  that  if.  In 
any  year,  fbe  ntyaity  above  referred  to  Mw8 
not  amount  to  tbe  turn  of  five  hundred  dol- 
lars (860(9.  tiwn  It  will  either  pay  to  the 
eald  party  of  the  fitat  part,  within  sixty 
days  of  Uie  termination  of  the  year,  the  sum 
of  five  hundred  declare  (^00>.  aa  liquidated 
royalty,  or  will  submit  to  the  cancellation 
of  this  license  at,  tbe  option  of  the  party  oC 
the  first  part" 

The  idatatiffs*  contention '  Is  that  tiieae 
wiffda.  In  terms,  give  them  the  option  to  de- 
mand tbe  mon^  or  to  cancel  the  Ucense; 
TlDdoubtedly  tbdr  construction  is  the  first  to 
occur  to  the  mind  on  reading  the  words. 
The  opthin  naturally  Is  referred  to  the  only 
matter  vbicih  la  stated  expressly  as  a  matter 
of  choice,  namely.  Hie  altMiiatlve  "either" 
to  pay  "or"  to  sulHnit  to  a  cancellation  of 
tbe  license.  On  the  other  hand,  tbe  defends 
ant^  eattstmctlon  la  possible,  consistently 
with  tbe  ordinary  usages  of  langu^  here- 
about Tbta  constrwtloo  Is  that. tbe  words 
*%t  tbe  option,"  etc  qualify  "cancellation.** 
A  eorenant  to  stdHuit  to  omcdlatlon  at  the 
cpttotL  at  the  corenantee  Is  peifeetiy  intel- 
lignde,  and  nme  the  less  so  when  it  Is  aa 
altematlTe  corcnant 

The  plalDtlffB  argue,  not  only  that  theirs 
Is  tbe  most  natoral  construction,  and  forUfled 
1v  the  ecmsldecatlon  that  the  defemdant  drew 
the  Instrument  and  is  the  coveuantor  In  the 
dause  In  qtwstltHi,  whatever  grounds  those 
Cscts  may  furnish  for  reading  the  words  ad- 
Tersdy  to  It  but  also  that  the  situation  of 
(be  partfea  shows  that  the  phUntlffs*  reading 
S7NJL— SB 


is  required  by  justice.  It  the  other  lnteq;>re- 
tatlon  Is  adopted,  they  say,  then,  if  the  de- 
fradaat  a  mannfiu!tnr«  of  many  Unds  of 
skates,  either  fiom  a  sinister  motive  or  from 
Indifference  did  not  see  fit  to  push  tbe  plaln- 
tiffs*  Invention,  tbe  oonbnct  left  them  with 
no  remedy  but  to  take  it  back,  discredited, 
tot  disposition  elsewhere,  whldi  might  be  just 
what  the  defendant  wopld  like.  Contracts 
like  that  which  the  plaintiffs  ssy  they  have 
made  seem  to  be  known  to  trade.  Preston 
V.  Smith,  158  III.  8S8,  40  N.  B.  949. 

The  argnment  on  the  other  side  seems  to  us 
stronger.  It  is  to  be  assnmed  that  the  defmd- 
ant  was,  and  was  s apposed  to  be,  honest  when 
It  made  the  arrangement  It'  could  not  tell 
in  advance  what  would'  be  the  success  of 
the  Invention,  and  naturally  would  not  take 
the  risk  to  the  extent  of  covenanting  to  pay 
a  considerable  sum  during  tbe  whole  term  of 
the  patent  If,  after  a  fair  effort  to  put-  the 
biventlott'  on  tb»  market  It  realised  less  than 
iSGO  a  year  In  royalties,  tbe  most  that  the 
patentees  could  ask  wonld  be  a  choice  be- 
tween ace^tlng  the  royalties  earned,  or  go- 
ing elsewhere  for  another  trial.  The  defend- 
ant risked  all  that  could  be  expected  when 
it  went  to  the  ^^ense  of  making  a  prelimi- 
nary payment  to  tbe  plaintiff,  and  of  giving 
the  Invention  a  chance  to  succeed.  On  the 
other  hand,  having  gone  so  far  without  re- 
turn, It  was  reasonable  that  It  should  be 
glTOU  the  right  to  ke^  its  license  on  fair 
terms.  Thib  would  be  secured  by  allowing 
it  the  choice  of  lutylhg  a  sum  satisfactory 
to  the  other  side; '  and.  If  the  plaintiffs  re- 
odved  from  the  dcfaidsnt  a  sum  equal  to  the  . 
minimum  amount  of  nettles  mentioned.  It 
is  not  reasonable  to  suppose  that  they  were 
to  be  at  liberty  to  end  tbe  license  If  by  an 
accident  810'  of  the  amount  did  not  represent 
royalties  actually  earned,  but  were  made  up 
by  the  Pendant  It  may  be  added,  for 
what  It  Is  worth,  that  the  structure  of  the 
sentraice  Impoita  that  the  primary  activity  is 
tbe  defraidanf  s.  The  sentence  does  not  em- 
power tbe  plaintiffs  to  demand  money  or  end 
tbe  license.  It  binds  the  defmda&t  to  pay 
or  to  submit  to  a  cancellation.  It  is  to  be 
noted  In  this  couDection  that  there  Is  no  com- 
ma after  "license."  Joy  v.  St  Louis.  188  TT. 
8.  1,  32, 11  Sup.  Ot  283.  S4  L.  Bd.  848. 

A  contract  very  like  the  one  before  i»  was  . 
passed  npon  asd  construed  in  the  same  way 
in  Wing  V.  Clock  Ga.  108  N.  T.  .681,  T  N. 

a.  021. 

^  we  ne  of  oplnt<m  that  tiw  defsOdanf s 
oonstmctton  of  tbe  contact  is  onrreet  wttb- 
eut  tlw  aid  ot  the  prellmlnaxy  correapondence. 
It  is  unnecessary  to  consider  'n^wther  the 
tetters  were  admissible.  The  nearest  cases 
which  we  have  seen  are  Stoops  v.  Smltii,  100 
Mass.  63,  65,  66;  Bank  of  New  Zealand  T. 
Simpson,  82  Law  T.  (N.  S.)  102;  Bruce  v. 
Moon  (8.  G.)  85  S.  B.  415.  41&  We  tx^mm 
no  opinion  whether  they  are  suffldoit  to 
warrant  the  admlssiim  of  the  evidenoe. 

U  tbe  choice  lay  wltb  the  defendant  It 
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must  Iw  taken  to  have  Indicated  niflSctoitly 
that  It  did  not  Intend  to  pay  tbe  9500,  and 
tliat  It  did  rabmlt  to  a  cancellation  ot  tbe 
license  at  the  option  ot  the  plaintiffs. 
Judgment  for  defendant 

(ITS  Hast.  Ul) 

BBUCa  T.  ANDEBSON  et  al 
(Supreme  Judicial  Court  of  MasaacliuBetta, 
Middlesex.   May  18,  1900.) 

INSOLVENCY— JUDGMENT  DEBTOR— ASaiONEH 
—ASSIGNMENT  OF  JUDGMENT— PAYMENT  TO 
ASSIGNOR'S  ATTORNEY  —  EFFECT  —  AUTHOR- 
ITY OP  ATTORNEY— ATTORNEY'S  LIEN. 

1.  Wh«re  defendant,  after  his  judgment  cred- 
itor bad  made  an  aasigrnment.  and  two  days  aft- 
er the  assignee  had  published  notice  of  the  in- 
soIvencT,  settled  with  the  insolvent's  attorneys, 
paying  $200  on  a  liability  of  $203,  and  such  at- 
torneys In  tbe  stilt  in  which  the  Judgment  was 
rendered  against  defendant  were  allowed  only 

!!60  for  their  serrices,  as  against  the  assignee 
n  Inaolvency  the  defendant  was  entitled  to  a 
credit  of  omy  $60  for  such  payment,  since  tfas 
sttomeya  has  no  authority  to  collect  more  uan 

2.  Under  Pub.  St.  e.  159,  I  42,  glvlnr  an  at- 
torney a  lien  on  tbe  judgment  recovered  by  bim 
for  fals  services,  be  nns  no  authority  to  collect 
more  than  bis  lien,  where  his  client  makes  an 
issignment  of  the  judgment  for  tbe  benefit  of 
ereditors. 

Exceptions  from  superior  court,  Middlesex 
Munty;  Caleb  Blodgett,  Judge. 

Action  by  one  Bruce,  as  asslpnoe,  against 
one  Anderson  and  another.  To  an  Instruc- 
tion by  the  trial  court  as  to  allowing  defend- 
ants credit  for  a  payment  made  to  assignor's 
attorneys,  defendants  except  Exceptions 
OTerniled. 

CliaileB  O.  EngBtrom,  for  plalntUE.  Dnd* 
ley  P.  Bailey,  for  defendauti. 

HOLMES,  0.  J.  This  Is  an  action  brought 
by  an  assignee  in  insolrency  upon  a  judg- 
ment recovered  by  tbe  InBolrent  Tbe  first 
publication  of  notice  was  on  June  S,  1883. 
On  June  10,  1896,  tbe  Insolvent's  attorney 
who  had  bad  charge  of  the  case  In  which  the 
jndgment  was  recovered  took  out  a  third 
execution  for  the  amount  remaining  unpaid, 
via.  $283.77,  and  the  next  day  collected  $200. 
agreeing  to  receive  that  sum  in  full  satlsfac* 
tlon,  and  surrendering  tbe  execution  to  tbe 
defendants.  At  the  trial  of  the  present  ac- 
tJon  the  jury  were  Instructed  that  they 
abottld  allow  the  defendants  the  fees  and 
disbursements  of  the  attorney  In  the  former 
case  (which  the  jury  fixed  at  $50).  but  that 
they  should  not  allow  tbe  residue  of  the 
payment,  as  the  defendanta  bad  no  right  to 
settle  with  the  attorney  after  June  8th. 
The  defendants  do  not  contest  their  liability 
for  tbe  amount  of  the  execution  In  excess 
ot  tbe  settlement,  but  they  are  here  on  ex- 
ceptions to  tbe  refnsal  to  allow  them  Uie 
full  amount  paid. 

As  it  is  agreed  that  tbe  settlemmt  was 
not  binding.  It  Is  not  necessary  to  spend 
time  upon  that.  Weber  v.  Couch.  134  Mass. 
26;  Wilson  r.  Hatfield.  121  Mass.  651.  A 
question  might  be  raised,  however,  whether. 
If  tbe  aaalgnee  repudiated  It,  be  Is  not  bound 


to  restore  the  money  which  tbe  defendants 
paid  In  pursuance  of  It  Hoore  t.  AaBo<^- 
tlon.  16S  Mass.  517,  43  N.  B.  298;  Droban  t. 
Ballway  Go.,  182  Mass.  486,  38  N.  E.  111& 
Bee  Trecr  t.  Jefts,  149  Mass.  211.  212,  21  N. 
E.  860.  Bnt  tbe  exceptions  wm  not  Intend- 
ed to  raise  tbe  question,  and  it  was  not  ar- 
gned.  Probably  the  answer  would  be  that, 
as  the  amount  was  Indisputably  due.  and 
was  admitted  to  be  due,  the  j^ayment  was 
to  be  referred  to  the  judgment,  and  not  to 
the  settlement  avoided.  Cobb  t.  Tlrrell,  137 
Mass.  148,  146;  Cobb  T.  Fogg,  160  Maes. 
466,  479.  44  N.  B.  C34. 

Apart  from  tbe  lien  of  the  attorney  under 
Pub.  Bt  c.  168;  I  42,  the  payment  by  the 
d^endants  would  be  Invalid  as  against  Uie 
plalntlfl.  Butler  MnUen,  100  Mass.  453. 
Bn^  of  conree,  the  lien  was  not  defeated  by 
the  Insolroney.  So  tbe  Inqnlry  la  narrowed 
to  whether  tbe  attorney,  notwithstanding 
the  Insc^ncy,  bad  a  right  to  collect  more 
than  the  amount  of  his  lien.  Tblu  anestlfm 
must  be  decided  in  the  same  way  In  which 
It  would  have  been  decided  If  the  defaidants 
bad  known  of  tbe  insolvency,  and  liad  paid 
the  attorn^  against  the  i»otest  at  tbe  as- 
signee. See  Pub.  St  c.  167.  SI  17.  46;  Ed- 
wards V.  Snmner,  4  Onsb.  SOB.  The  qneatlon 
Is  as  to  the  attwney's  technical  rights. 

We  are  of  opinion  that  the  attorney  bad 
not  the  rli^t  to  collect  mwe  than  the  amount 
of  bis  lien,  and  that  the  mllng  ot  tbe  court 
below  was  conect  Although  Ihe  lloi  Is 
statutory,  it  is  reasonable  to  suppose  that 
the  statute,  in  adopting  the  fomlllar  terms, 
meant  also  to  adopt  the  doctrine  of  the  Bng^ 
llsh  law.  It  Is  true,  no  doubt,  that  ^e  Uen 
is  upon  tbe  whole  sum  recovered  (Baker  r. 
Cook,  11  Masa  236.  23Si,  and  that,  when  a 
judgment  Is  for  costs  only,  the  whole 
amount  may  be  due  to  the  attorney  (Woods 
T.  Verry,  4  Gray,  357,  359).  Bee  Hortcm  v. 
Champlln,  12  R.  I.  660.  It  Is  true  that  the 
attorney  has  been  spoken  of  In  some  cases 
as  standing  like  one  to  whom  the  judgment 
has  been  assigned  as  collateral  security. 
Martin  v.  Hawes,  15  Johns.  406;  McDonald 
V.  Napier,  14  Oa.  89,  111;  Newbert  v.  Cun> 
nli^bam,  CO  Me.  231,  233.  Yet  even  In  New 
York  that  expression  has  been  criticised, 
and  It  would  seem  that  after  an  assignment 
for  the  benefit  of  creditors  the  attorney  could 
not  collect  the  Judgment  generally,  or  do 
more  than  is  necessary  to  enforce  his  Uen. 
Merchant  v.  Sessions,  5  N.  Y.  GIv.  Proc.  R. 
24,  26;  Adams  v.  Fox,  40  Barb.  442,  446. 
447.  In  Adams  v.  Pox,  as  In  other  Ameri- 
can cases,  the  doctrine  of  the  English  deci- 
sions Is  accepted  without  dissent 

According  to  the  EnglMi  decisions,  the  at- 
torney's lien  "is  merely  a  claim  to  the  equi- 
table interference  of  the  court  to  have  that 
judgmmt  held  as  a  seicurity  for  his  debt" 
Bnt  the  attorney  Is  not  tbe  dominus  litis, 
and  In  tbe  case  from  which  tbe  foregoing 
words  were  taken  It  was  held  and  said  by 
Baron  Parke  to  .be  perfectly  clear  that  tbe 
attorney  had  no  right  to  cairy  tlie  ocecntloB 
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Into  effect  against  the  orddr  of  the  pZidatUC,. 
althonsh  the  plaintiff  and  defendant  had 
coUnded  together  to  defeat  the  lien.  BaAer 
T.  St.  Qnintln,  12  Heea.  &  W.  441.  4S1; 
Bninsdon  t.  Allard,  2  EL  ft  10;  Mercer 
OmTes,  L.  B.  7  Q.  B.  489;  Horttm  r.  Champ' 
Un,  12  B.  I.  660.  Although  the  decision  In 
Barker  t.  St  Qnlnttn  may  be  Inconsistent 
with  Newbert  t.  Cunningham,  BO  Me.  2B1» 
these  cases  are  enough  to  establish  that  the 
attozner  does  not  stand  In  the  technical  pa* 
flitiou  of  an  assignee  of  the  Judgment;  and, 
mdeas  he  does  stand  in  that  position,  his 
right  to  collect  more  flian  Is  neraesary  to 
glTO  him  Ids  fees  and  diBbnrsements  falls. 
We  do  not  know  of  any  decision  opposed  to 
that  which  we  malce,  although  the  reasming 
In  Newbert  t.  Cunningham  and  some  of  .the 
New  Totk  cases  tends  somewhat  the  other 
way.  Exceptions  overruled. 

PABKB  T.  MABm 
(Siqireme  Judicial  Court  ot  MassachTisetts. 
Suffolk.   May  18,  1900.) 

APPEAL  BOND-^SUMMABT  PHOCBSS  FOH  LAKD 
—INDORSHMKNT— APPROVAL  BT  COURT. 
Where  a  boud  on  appeal  in  a  summair 
process  for  the  recovery  of  land  was  indorsed, 
"Bond  and  sorety  mproved;  bond  filed,"  with 
the  attestation  of  the  derlc,  Biidi  indorsement 
was  a  sufficient  erpreafllon  of  an  approval  of 
sudi  bond  by  the  court,  as  required  by  St.  188^ 
c.  3^  I  1.  without  the  words  "By  the  Court," 
thoD^h  sudi  entry  was  not  on  the  docket,  and 
the  h<md  was  a  necessary  p«rt  of  .the  appeal. 

Appeal  from  superior  court,  Suffolk  coimty. 

Action  by  Elizabeth  G.  Parke  against  James 
G.  Mabee  for  a  summary  process  for  the 
recovery  of  land.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appealed  to  the  supe- 
rior court,  and  from  an  order  disallowing 
plaintiff's  motion  to  dismiss  the  appeal  she 
appeals.  Afilnned* 

Geo.  W.  Parke,  for  appeliant.  V,  H.  Kler- 
nan^for  appellee^ 

HOLMES,  C.  J.  This  was  a  summary  pro- 
cess for  the  recovery  of  land,  originally 
brought  In  the  Dorchester  municipal  court 
The  plaintiff  had  a  Judgment  there,  and  the 
defendant  appealed  to  the  superior  court  The 
plaintiff  moved  to  dismiss  the  appeal  as  Ir- 
regular. This  motion  was  overruled  by  the 
superior  court  and  now,  after  a  trial  and 
verdict  for  the  defwdant,  is  brought  here 
by  appeal. 

The  record  shows  that  the  bond  given  on 
taking  the  appeal  was  indorsed,  "Bond  aud 
surety  approved;  bond  filed.  N.  Thomas 
Merritt  Jr..  Clerk."  The  plaintlfTs  argument 
is  that  this  discloses  on  its  face  that  the 
approval  was  by  the  clerk,  according  to  what 
is  said  to  have  been  the  old  practice  under 
the  Public  Statutes  before  the  amendment 
of  1888  (Pub.  St  e.  175,  |  6;  St  1888.  c 
S  1);  or,  at  least  that  it  does  not  show 
that  the  bond  was  approved  by  the  court  (Put- 
nam r.  Boyer,  140  Mass.  235,  5  N.  B.  493). 

In  onr  opinion,  the  words  are  sufficient  to 
dpreas  an  awBOval  by  the  CQurC  The  entry 


on  the  docket  of  this  court  for  the 
purpose^'  wh«a  a  writ  of  error  from  the  so* 
prone  court  of  the  United  States  is  allowed. 
Is  In  the  same  form. 

It  la  true  that  In  the  present  case  the  entry 
is  not  <m  tiie  cUicbet,  and  that,  although  the 
bond  was  a  necessary  part  of  the  api>eal.  it 
would  be  contrary  to  popular  understanding 
to  can  the  bond  iiart  of  the  record,  to  say 
that  an  Indorsement  upon  it  was  an  entiy 
of  record.  But  the  bond  remains  in  the  cus- 
tody of  the  conr^  and  an  Indoraunent  upon 
it  is  a  usual  way  of  showing  that  it  la  aih 
proved.  If  the  approval  was  indorsed  by  the 
Judge's  own  hand,  tha«  could  be  no  question. 
When  It  is  to  be  approved  by  the  court,  it 
seems  to  us  as  proper  for  the  clerk  to  note 
the  action  of  the  court  upon  tbe  bond  as  it 
IB  that  he  also  shonld  note  It  in  his  docket 
The  clerk's  function  Is  to  certify  the  oourt^s 
action,  and  whenever  it  is  proper  that  It 
should  be  certified  tt  Is  proper  for  him  to 
certify  it 

It  Is  a  very  common  practice  In  this  and 
probably  In  other  courts,  when  Judicial  action 
has  been  taken  upon  a  paper,— bond,  petition, 
pleading,  or  whatever  It  may  be,— for  the 
clerk,  at  least  In  tbe  first  Instance,  merely 
to  Indorse  the  result  of  tbe  action  upon  the 
paper,  with  his  attestation,  and  without  add- 
ing the  words,  "By  the  Court"  See,  further, 
Rawson  v.  Dofner,  143  Mass.  70,  8  N.  B.  892; 
Howes  V.  Majcwell,  167  Mass.  333,  835,  83 
M.  E.  152. 

Order  overruling  motion  to  dismiss  affirmed. 

(176  Mass.  1B7) 

DUDLEY  T.  TOWN  OF  MILTON. 

(Supreme  Judicial  Ojnrt  ot  Massachusetts. 

Norfolk.   May  17, 1900.) 

WILLS— CWSTRUCTION—PROPBRTT 
CONVEYED. 

Where  a  testatrix  devised  property  to  her 
daughter  as  "the  house  in  which  she  now  lives, 
aitnated  on  Brook  road,  Milton,  and  subject  to  a 
mortca^  of  $1,000,"  and  the  mortgage  was  on 
two  lots  on  opposite  aides  of  the  road,  with  a 
house  on  one  and  a  bam  on  the  other,  and  the 
piaintiffs,  who  were  the  buabaod  and  children 
of  the  devisee,  had  occupied  the  house,  and  used 
the  bam,  and  improved  both  lots  since  the  death 
of  testatrix,  and  the  devisee,  before  her  death, 
snbseguent  to  that  of  testatrix,  had  also  occn- 
pied  and  nsed  both  lota,  such  evidence  was  sof- 
ncient  to  show  title  in  the  plaintiffs  to  the  lot 
on  which  the  barn  was  situated,  ao  as  to  enti- 
tle them  to  compensation  for  taking  a  part  of 
it  for  a  h^way. 

Exc^tloiu  from  superior  court,  Norfolk 

county. 

Action  by  one  Dudley  and  others  against 
the  town  ot  Milton.  From  a  ruling  of  the 
trial  court  that  the  plaintiffs  had  failed  to 
show  title  to  a  lot,  plalntllAi  except  7nd^ 
ment  for  plaintiffs. 

George  H.  Buss,  for  petitioners.  J.  R. 
Dunbar  and  J.  D.  Colt,  for  respond«it 

HOLMES,  0.  J.  This  is  a  petition  for  the 
assessment  of  damages  caused  by  the  taking 
of  land  for  the  widening  of  a  road  In  Milton. 
Land  was  taken  on  one  side  of  the  road  from 
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ft  lot  vpoa  which  stood  the  petitioner's 
hofise,  and  on  the  opposite  side  from  a  lot 
vpon  which  was  ft  barn.  A.t  the  trial  the 
Jndge  ruled  that  the  petitioners  had  failed 
to  prove  their  title  to  the  last-mentioned  par- 
cel, and  could  not  recover  a.ny  damages  for 
the  taking.  The  petitioners  excepted.  The 
history  of  the  title  was  this:  In  September, 
1880,  both  lots  were  conveyed  to  Mary  S. 
Dudley,  under  whom  the  petitioners  claim. 
Two  years  later  they  were  mortgaged  by 
her  to  a  savings  bank  for  $1,600.  In  Au- 
gust, 18S3,  they  were  sold  upon  execution, 
for  less  than  $100,  to  one  Bosson,  who  In 
February,  1884,  conveyed  them  to  Susan  A. 
Twombley,  Mary  S.  Dudley's  mother.  A 
month  or  so  later,  on  March  15,  1884,  Mrs. 
Twombley  made  her  will,  and  by  It  she  de- 
vised to  her  daughter  Mary  "the  house  In 
which  she  now  lives,  situated  on  Brook  road, 
Milton,  subject  to  a  mortgage  of  sixteen 
hundred  dollars  and  Interest,"  etc.  Mrs. 
Twombley  died  in  the  same  year,  and  her 
will  was  proved  on  September  17,  1881. 
Mary  S.  Dudley  is  dead.  The  petitioners 
are  her  husband  and  children. 

The  husband  testified  that  he  was  living 
npon  the  property  trhen  he  bought  it;  that 
he  moved  on  It  in  April,  and  bought  In  Sep- 
tember. This  testimony  clearly  means  that 
he  was  living  upon  the  whole  of  the  prop- 
erty which  was  bought  in  September,  1S80. 
He  added  that  he  built  the  walls  on  both 
Bides  of  the  street;  that  be  was  in  business 
there,  and  set  his  walls  back  to  give  him 
more  room.  This,  again,  shows  that  he  was 
occupying  both  sides  of  the  road,  exercising 
dominion  over  both  parcels,  carrying  on 
business  npon  them,  and  adjusting  the  walls 
upon  them  to  suit  his  convenience.  He  fur- 
ther testified  that  he  was  living  npon  the 
property  now,  and  had  lived  upon  It  all  the 
time.  The  expression  "the  property"  la 
naed  throughout  his  testimony  to  signify  the 
whole  purchase.  We  must  take  It,  there- 
fore, that  the  petitioners  are  seised  of  both 
parcels  In  question,  and  have  occupied  them, 
undisturbed,  so  far  as  appears,  since  Mrs. 
Twombley's  death.  Probably  the  petition- 
ers were  surprised  by  the  request  upon 
which  the  ruling  excepted  to  was  made,  or 
they  would  have  brought  out  their  seisin 
more  distinctly;  but,  as  the  evidence  stands, 
it  can  mean  but  one  thing. 

In  view  of  the  history  of  the  premises,  we 
are  of  opinion  that  the  evidence  shows  that 
the  second  parcel  Is  embraced  in  the  devise 
to  the  petitioners.  It  was  a  lot  with  a  bam, 
Just  opposite  the  bouse;  and  it  would  not  b« 
a  violent  conjecture  to  presume  tbat  the 
bam  was  built  for  occupation,  as  It  was  oc* 
cupled,  in  connection  with  the  house,  accord- 
ing to  a  common  New  England  habit  The 
two  lots  were  small.  The  one  In  question 
was  little  more  than  a  bam  lot.  The  words, 
"the  house  In  which  she  now  lives,"  are  ca- 
pable of  a  meaning  wide  enough  to  Include 
barn  as  well  as  house.  "An  acre  or  more 
may  pass  by  the  name  of  a  bouse."  Ckb 


Utt  Sb.  The  reference  to  the  oocnpatloii, 
the  sise  and  character  of  the  lots,  and  the 
fact  that  they  had  been  bought  and  kept  to- 
gether, all  point  to  cm*  construction.  And 
this  constroctlon  is  slightly  confirmed  by  the 
introduction  of  the  reference  to  the  mort- 
gage by  the  word  "and"  ("situated  on  Brook 
road,  MUton,  and  subject  to  a  mortgage"). 
The  "and"  suggests  that  the  description  is 
stlU  continuing,  and  that  the  mortgage  Is 
mentioned  for  further  identification  of  the 
land.   The  mortgage  covered  both  lots. 

The  question  is  not  what  would  be  a  autB- 
dent  description  In  an  Indictment  or  a  sher- 
ilTs  return,  but  what  is  the  meaning  of  cer- 
tain words  according  to  the  popular  habita 
of  New  England  speech.  From  that  point 
of  view,  we  have  not  much  doubt  as  to  how 
we  should  read  the  will.  See  Bridge  t. 
Bridge,  140  Mass.  S78,  877,  16  M.  E.  899; 
Backus  V.  Chapman,  111  Mass.  886,  387; 
Melcher  T.  Chase,  105  Mass.  125;  Aldrlch  t. 
Gaskell,  10  Cush.  156,  158;  Doe  v.  OoIUbb« 
2  Term  R.  498. 

Judgment  for  $2,472.06  and  lotereat 


(ITS  Umm*.  ao> 

LINCOLN  et  al.  t.  DOBB  et  al..  Street 

Commlasionecs. 
(Supreme  Judicial  Court  of  Maasachuaetta. 

Suffolk.   May  13,  1900.) 

UTJNICIPAL  C0RP0RATI0NS-5TRBBT  IHPROTB- 
MBNTS— BBNEFin  —  AS8B8SUBNT  —  CBRTIO- 
RAKl— AH  ENDIUDNT-^VIDBNCB-^ATUTBS— 

VALIDITY. 

1.  St.  1893,  c.  839.  and  St  1894,  e.  439,  au- 
thorising the  board  of  street  commlsBioners  of 
Boston  to  lay  ont  a  street  and  coaetnict  a  sewnr 
and  building  lines,  not  having  directed  the  man- 
ner of  assessing  beoefits  for  such  ImproTemeutB, 
the  board  was  anthorlied  to  lerr  a  fecial  as- 
aesament  therefor  as  a  whcie.  hinead  of  making 
a  epecial  ssseBsment  for  eadi  item. 

2.  "Where  a  writ  of  certiorari  is  ordered  to  be 
heard  hj  the  sapmne  iodldal  court,  an  amend- 
ed answer  to  give  petitioners  advantage  of  tmetm 
shown  by  their  offer  of  proof  wQl  be  fllowed  at 
the  hearing  as  of  coarse. 

3.  On  certiorari  to  review  an  assessment  for 
street  improvements,  evidence  tlut  other  estates 
than  those  abatUog  the  improvements  were 
BpecisUy  benefited,  hut  not  assessed,  as  aathor- 
ized  fay  St.  1803,  c  339,  S  2,  in  that  a  shorter 
and  more  pleasant  way  to  central  pofarts  In  the 
city  was  afforded  such  Improvement,  wa» 
inndmissible,  tince  sndi  evidence  did  not  sboir 
special  bcn^t,  imt  one  common  to  all  lands  in 
the  city. 

4.  St.  1883,  e.  889,  and  St  1894.  e.  an- 
thoriziug  Boston  street  commissionefs  to  fm- 
prove  a  street,  and  assess  twn^ts  therefcv  on 
real  estate,  wtiether  situated  on  the  street  or 
not,  which  the  board  adjodged  to  have  been  ben- 
efited b^ond  the  general  advantages  to  all  real 
estate  In  the  dty,  is  not  inrnlld  becaose  the  ben- 
efits to  the  public  and  general  benefits  to  other 
lands  in  the  city  are  not  requited  to  share  the 
expense  of  the  improvement 

6.  On  certiorari  to  review  an  ssscssment  for 
benefits  for  street  improvement^  evidence  that) 
other  than  abutting  pn^rty  was  benefited,  tiaS 
not  assessed,  is  inadmissible. 

6.  The  fact  ttiat  a  board  of  street  commission' 
ers  omitted  to  Include  property  benefited  by  a 
street  improvement  because  of  the  adoption 
of  a  mistaken  principle  In  determining  the  que*- 
tion  of  beneUt  will  not  Invalidate  the 
meat  on  pmfpegtj  benefited  and  assessed. 
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Certlmnrl  by  William  H.  Lincoln  and  oth- 
ers against  John  P.  Dore  and  otuers  to  re- 
view and  qnasli  an  assessment  for  beneflts 
for  street  ImproTements  by  the  Boston  board 
of  street  commissioners.   Petition  dismissed. 

Henry  Winn,  for  petitioners.  Tbcnnas  M. 
Babson,  City  Sol.,  for  respondents. 

HOLMES,  C.  J.  This  Is  a  petition  for  a 
vrit  of  certiorari  to  quash  an  assessment  for 
betterments  made  under  St  1893.  c.  339.  and 
Bt  1804.  &  489.  Under  these  acta  the  street 
commisatoDers  of  Boston  constructed  a  portion 
of  BoylBton  street  with  sewers,  and  estab- 
lished building  lines  outside  and  parallel  to 
the  Unee  of  the  highway.  Iliey  assessed  up- 
on tlte  abutters,  and  no  others,  so  much  of 
the  cost  of  the  wbc^  work  (subject  to  the 
ezceptkma  mentioned  In  section  2  of  tbe  act 
of  1803)  as  was  equal  to  what  tbey  adjut^ed 
to  be  the  total  special  benefits  received;  and 
In  estimating  the  special  benetits  tbey  took 
the  whole  ImproTement  as  one,  Instead  of 
separating  the  Items  and  setting  the  cost  of 
the  aewer  against  the  benefit  of  the  sewer, 
the  coat  of  the  building  lines  against  the 
bei^t  of  the  bunding  lines,  and  the  cost  of 
the  street  against  the  benefit  of  the  street 
alone.  This  Is  one  ground  upon  which  &e 
assessment  is  attacked. 

Another  ground  la  that  the  commlaslonera 
ccmflned  the  assessment  to-abntters,  although 
the  statute  of  1893  did  not,  and  that  other 
estates  not  abutting  on  tbe  way  were  bene- 
fited specially.  In  support  of  this  allegation 
proof  was  offered  at  the  bearing  that  the 
value  of  estates  near  the  end  of  Boylston 
street  was  Increased  by  baring  a  shorter 
and  more  pleasant  aTenue  to  Important 
points,  and  was  Increaseu  much  more  than 
that  of  more  remote  estates.  The  evidence 
was  rejected,  tbe  judge  ruling  that  the  al- 
leged benefits  were  not  special  and  peculiar 
within  the  meaning  of  the  statute,  and  also 
Otat  tbe  omlsaiw  of  estates  which  ought  to 
have  heea  assessed  could  not  be  shown  upcm 
certiorari,  unless— which  did  not  appear— the 
omission  occurred  through  a  mistake  of  law. 
and  not  through  a  mistake  of  fact. 

Jt  Is  objected  further  that,  to  make  the  as- 
sessment proportional,  a  Taluation  sbould 
bare  been  set  upon  tbe  public  benefit,  or  at 
least  upon  the  benefit  to  all  Boston  real  es- 
tate, as  well  as  upon  the  special  benefits  to 
Individuals,  and  both  should  have  been  as- 
sessed equally.  Tbe  statute  Itself  la  attained 
as  imposing  a  disproportionate  tax. 

The  first  objection  goes  to  the  course  adc^t- 
ed  by  the  commissioners  in  considering  the 
benefits  from  tbe  whole  Improvement  as  one. 
The  assessment  cannot  exceed  the  special 
benefit  (Norwood  v.  Baker,  ITS  U.  S.  2\Xi,  19 
Sup.  Ct  1S7,  43  L.  Sd.  260;  Sears  v.  City  of 
Boston,  173  Mass.  71,  78,  53  N.  138,  43  L. 
B.  A.  834),  and  therefore,  in  determlaing 
wbat  the  petitioners  can  be  called  on  to  pay, 
ft  may  make  a  great  difrerence  If  an  Item 
wbiclk  coat  but  little,  but  added  much  to  the 


value  of  their  estate,  can  be  lumped  wltb 
another  of  which  the  cost  was  large,  but  the 
benefit  amaO.  StlU  "the  queatlim  was  as  to 
the  benefit  to  the  petitioner's  land  by  the 
whole  construction  of  the  street."  Alden  v. 
City  of  Springfield,  121  Mass.  27,  28.  The 
statute  seems  to  contemplate  tbe  course 
wbich  waa  adopted,  so  that  strictly  the  ques- 
tion would  be  perhaps  whether  the  statute 
could  not  auttu^ze  it  But,  If  we  assune 
the  statute  to  be  neutral,  the  question  Is 
whether  it  can  be  said  as  matter  ot  law  that 
the  commissioners  were  not  warranted  In 
finding  street  sewer,  and  building  lines  all 
to  be  portions  of  one  improvement  We  are 
of  opinion  that  they  were  warranted  tn  their 
finding.  Tbe  different  elements  are  combined 
In  the  unity  of  a  ahigle,  though  complex.  de< 
sign.  A  sewer  is  one  of  tbe  raeogniied  lncl< 
dents  of  a  way,  although  It  serves  a  different 
purpose  from  that  of  a  pavement,  just  as  a 
chUnney  Is  part  of  a  house,  although  tt  serves 
a  different  end  from  that  ot  the  roof  or  walls. 
The  right  to  lay  sewers  la  paid  for  when  a 
way  Is  laid  out  although  not  ^edally  men- 
tioned in  the  taking.  Lincoln  t.  Com.,  IM 
Mass.  1. 10^  41 N.  B.  112. 

Next,  as  to  tbe  refusal  to  receive  evldmce 
that  other  estates  besides  those  ot  abutters 
were  benefited  by  having  a  shorter  and  more 
pleasant  way  to  central  points.  Tbe  statute 
did  not  limit  tbe  assessment  to  abntters.  It 
allowed  lands  special^  benefited  to  be  as- 
sessed **whether  situated  on  said  street  or 
otherwise."  St.  1808,  a  8S0,  f  2.  This  be- 
ing so,  the  petiUoners  ssy  tbat  they  are  en- 
titled to  be  beard  at  some  time  oa  the  qnes> 
tion  whether  others  «bonld  not  have  been 
called  on  to  contribute,  and  so  to  lighten  tbe 
petitioners'  burden.  We  must  take  this  con- 
tention wltik  tbe  petltlraiers*  offer  ot  evidence. 
If  any  amendment  were  necessary  to  give  the 
respondoifei  tbe  advanti^  of  the  actual  state 
of  facts  as  shown  by  that  offer,  tt  would  be 
allowed  as  ot  course.  But  tbe  beneOto  whldi 
the  petltloiiers  offered  to  prove  were  those 
common  to  all  lands  In  the  vicinity,  and  these^ 
It  Is  settled,  are  not  to  be  retarded  as  spe* 
cial.  Parks  v.  Hampden  Ool,  120  Mass.  395; 
Hllbonme  v.  Suffolk  Co.,  Id.  893,  S94;  Cross 
V.  Plymouth  Co.,  m  Mass.  667,  668;  Abbott 
V.  Cottage  aty.  148  Mass.  621,  62a  10  N.  B. 
325;  Smith  T.  City  of  Boston,  7  Cndu  254; 
Stanwood  v.  aty  of  Maiden,  167  Mass.  17,  31 
M.  E.  702,  16  L.  B.  A.  691;  Dorgan  T.  City  of 
Boston.  12  AUen,  223.  234;  Jones  v.  City  of 
Boston,  101  Mass.  461,  409;  Benton  r.  Inhab- 
itants ot  BEookUne^  Ul  Mass.  260,  200;  28  X. 
£].84a 

AU  these  lasb-dted  cases  start  from  Meadi- 
am  V.  Railroad  Co..  4  Gush.  201,  207,  296, 
and  It  Is  said  tbat  this  dlsttoction  between 
^cial  and  general  bmefita  bad  ita  begin- 
ning In  a  mere  rule  of  damages  for  deter- 
mining the  sum  to  be  deducted  frran  tbe 
.  amount  to  be  paid  whan  land  was  takm  for  a 
public  Improvement.  It  Is  argued  tbat  con- 
stitutional dlfflcnldea  have  no  place  In  a  case 
ot  that  sort,  but  «lse  only  when  the  qjtedal 
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benefits  are  made  tbe  anbject  of  an  araess- 
ment.  A  suggestion  that  tae  deduction  of 
benefits  may  be  referred  to  the  rigbts  of  em- 
inent domain  will  be  found  la  Harvard  Col- 
lege T.  City  of  Boston,  101  Mass.  470,  4b0, 
491.  See  Seats  t.  City  of  Boston,  173  Mass. 
71.  76,  53  N.  E.  138.  43  L.  R.  A.  834.  The 
distinctions  of  conatltntional  law  mnst  be 
pretty  technical  If  talcing  a  man's  money  is 
unlawful  In  the  latter  case  and  is  not  equally 
so  in  the  former.  It  may  be  that  the  line  be- 
tween special  and  general  b^ieflts  is  fixed 
by  a  somewhat  rough  estimate  of  differences. 
But  all  legal  lines  are  more  or  less  arbitrary 
as  to  the  precise  place  of  tbeir  incidence,  al- 
though the  distinctions  of  which  they  are  the 
Ineritable  outcome  are  idatn  and  undeniable. 
This  (me  we  re^rd  as  sanctioned  by  legisla- 
•tton  and  jndldal  determination. 

In  what  we  have  said  last  we  have  ap- 
proached the  grounds  on  which  the  statute 
Is  argued  to  be  unconstitutional.  The  peti- 
tioners say  that,  If  there  is  a  boieflt  to  other 
'estates  in  tbe  neighborhood,  or  to  all  the 
■land  in  Bost(m.  or  to  the  public  generally,  no 
ma,tter  how  yon  distinguish  It  from  that  re- 
ceived by  the  petitioners*  land,  they  are  en- 
titled to  hare  those  benefits  share  propor- 
tionately with  their  own  In  the  expense. 
They  deny  that  their  special  benefits  can  be 
assessed  before  calling  on  the  othoiv.  Not- 
withstanding the  effort  of  their  counsel  In 
-bis  able  and  Ingenious  ailment  to  distin- 
guish the  case,  we  must  regard  the  whole  con- 
tention as  disposed  ,  of  by  Dorgan  t.  City  of 
JSoston,  .12  Allen,  223.  It  la  suggested  that  we 
are  to  take  the  decision  as  assuming  merely 
such  a  minimum  public  benefit  as  would  Jus- 
tify the  exercise  of  the  right  of  eminent  do- 
■miUn.but  this  seems  to  us  excluded  when  It  Is 
.said,  although  In  a  different  connection,  that 
the  legislature  deemed  the  work  to  be  "so  es- 
sential to  common  ccnvenlence  as  to  warrant 
them  In  authorizing  Its  execution  In  a  certain 
contingency  at  pnblle  expense."  Id.  242. 

This  disposes  of  the  claim  to  contribution 
in  respect  of  the  public  benefit,  and  we  think 
that  the  court  had  the  general  benefit  to  real 
estate  In  the  neighborhood  no  less  clearly  In 
mind  when,  after  having  earlier  referred  to 
"the  well-ntabllshed  rule  as  recognized  In 
Ueacham  t.  Railroad  Co.,'*  It  laid  down  Its 
conclusion  that  "taxes  levied  for  public  pur- 
poses of  a  local  character  are  not  unconsti- 
tutional, as  being  unreasonable  and  unpro- 
portional, solely  because  they  are  imposed 
only  *  *  *  on  persons  residing  or  own- 
.  Ing  property  tn  a  particular  locality,  and 
that  an  assessment  made  on  persons  in  re- 
spect of  their  ownersblp  of  certain  inroperty 
.which  receives  a  peculiar  benefit  from  the 
expenditure  of  the  money  raised  by  a  tax. 
'  or  by  reason  of  thdr  residence  in  the  vicinity 
of  a  proposed  public  improvement,  and  the 
special  advantage  or  convenience  whldi  will 
accrne  to  them  and  their  pr(^rty  therefrom, 
will  not  be  held  Invalid,  although  it  does  not 
■  operate  on  all  persons  and  property  in  the 
.compiunlty  In  the.  same  manner  .as  tsxas  ler- 


led  for  general  purposes."  The  argument  for 
tbe  petitioners  cuts  at  the  root  of  alt  better- 
ment assessments  upon  abutters,  because  in 
almost  every  case  there  must  be  a  public 
benefit  and  some  general  benefit  to  other 
land  In  the  neighborhood  which  are  neglect- 
ed  In  the  assessment  We  should  be  slow  to 
believe  that  anything  In  Norwood  v.  Baker, 
172  U.  S.  209,  19  Sup.  Ct  187.  43  L.  Ed.  267, 
or  In  any  other  authoritative  decision,  thren- 
doubt  on  the  validity  of  such  assessments 
on  the  ground  supposed,  provided  they  did 
not  exceed  the  special  benefits  to  the  estates 
concerned.  See.  further.  City  of  Springfield 
V.  Gay,  12  Allen.  612,  615,  616;  Jones  v. 
Cl^  of  Boston,  104  Mass.  461;  Harvard  Col- 
lege V.  City  of  Boston,  Id.  470,  486,  487; 
Prince  v.  City  of  Boston,  111  Mass.  226;  Bos- 
ton Seaman's  Friend  Society  r.  City  of  Bos- 
ton, 110  Mass.  181,  1S8. 

A  subordinate  objection  taken  to  the  act  of 
1893  needs  a  word.  The  board.  In  determin- 
ing tbe  cost  of  the  work,  Is  to  exclude  "the  ex- 
pense for  gas  pipes,  water  pipes,  their  connec- 
tion, and  the  laying  thereof,"  but  Is  to  assess 
a  proportional  share  of  the  cost  upon  the  real 
estate  "which  said  board  shall  adjudge  re- 
ceives any  benefit  and  advantage  from  such 
laying  out,  construction,  and  laying  of  sewers 
and  pipes  as  aforesaid,  beyond  the  general  ad- 
vantage to  all  real  estate  In  such  city,  to  the 
extent  of  the  total  amount  of  such  adjudged 
benefit  and  advantage."  St  1893,  c.  339,  §  2. 
It  is  urged  that  tbe  benefit  of  tbe  gas  pipes 
cannot  be  treated  as  part  of  the  benefit  con- 
ferred by  the  laying  out  of  the  street;  that  It 
is  a  benefit  paid  for  and  furnished  by  a  pri- 
vate company.  Our  answer  Is  that  the  stat- 
ute here  is  merely  indicating  In  general  terms 
the  b^efits  to  be  assessed  for,  not  precisely 
desoriblng  the  elements  and  laying  down  a 
legal  rule  for  assessments;  that  there  was 
not  Intended  or  exx>ected.  by  tbe  Insertion  of 
the  word  "pipes,"  any  Improper  enhancement 
of  the  estimated  benefits;  that  the  word 
"pipes"  is  not  of  any  Importance,  and  is  satis- 
fied by  water  pipes,  which  are  laid  by  the 
city;  that  the  board  seems,  from  its  return,  to 
have  considered  only  the  benefits  of  the  lay- 
ing out  and  construction  of  tbe  streets,  the 
laying  out  of  sewers,  and  the  establishment 
of  building  lines;  and  that  that  Is  all  that  the 
statute  meant  it  to  do. 

Allbongh  It  Is  not  necessary,  we  recur  to 
the  ruling  of  the  Justice  at  the  hearing.  A 
second  ground  on  which  the  evidence  offered 
was  rejected  was  that  It  was  not  admissible 
on  certiorari,  ^niat  la  In  accordance  with 
the  well-understood  rule.  Prince  T.  City  of 
Boston,  111  Mass.  228,  232;  Farmlngton  Riv- 
er "WiUer-Power  Co.  v.  Berkshire  County 
Com'rs,  112  Mass.  206.  It  Is  argued  from 
Butler  V.  Olty  of  Worcester,  112  Mass.  541, 
556,  Eelso  V.  City  of  Boston.  120  Mass.  297, 
289,  and  In  re  Hampshire  County  Com'rs, 
143  Mass.  421,  431,  9  N.  E.  76G,  that.  If  not 
admissible  on  certiorari,  it  would  not  be  ad- 
missible at  all.  We  do  not  so  understand 
those  eases.  ■  The  first  two  only  decide  that 
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fon  cannot  %how  an  assessment  io  be  Void 
tor  the  omission  of  proper  parties  In  an  ac- 
tion to  recover  a  sum  paid  under  protest 
They  aay  that  an  error  of  omission  may  be 
remedied  on  certiorari.  Le  Boy  t.  City  of 
New  York,  30  Johns.  430,  the  only  one  of 
the  cases  cited  by  Chief  Jaatloe  Oray  In  tne 
earlier  decision  needing  notice,  shows  that 
he  had  In  mind  a. case  where  the  record  dls- 
closed  an  omission  of  estates  standing  like 
the  petitioners',  and  omitted  because  of  the 
adoption  of  a  mistaken  principle.  The  error 
was  broader  and  more  fundamental  than  a 
mistaken  finding  that  this  or  that  piece  of 
land  was  not  specially  benefited.  A  mistaken 
flndlzig  upon  that  point  would  not  Invalidate 
the  assessment.  See  Inhabitants  of  North 
Reading  t.  Mkldlesez  County  Com'rs,  7  Gray, 
109, 112,  113.  and  Whiting  v.  City  of  Boston, 
106  Mass.  B8,  80,  Prince  t.  Boston  and  In 
re  Hampshire  County  Com'rs  show  tb^t,  so 
far  as  necessary  to  fix  the  amount  due  from 
the  petitioners,  the  matter  can  be  gone  in- 
to before  the  Jury,  If  a  Jury  Is  asked  for 
to  reTlse  the  assessment.  See,  also.  Whiting 
T.  Ctty  of  Boston,  100  Uass.  89,  97.  But  we 
repeat  that  the  offer  would  have  to  go  fur- 
ther tban  the  one  made  to  give  the  jtetltlon- 
ers  a  right  to  put  in  tbe  ftrldenctt  anywhere. 
Petition  dismissed. 

(17*  Uus.  M) 

PAXON  T.  JONES. 

(SupTHoe  Judicial  Court  of  Massachtisetts. 

Suffolk.    May  IS,  1900.) 

UBBI.  AND  SLANDER— EVIDBNCO—WTTNESSBS 
—CROSS-EXAMINATION— DAMAGES. 

1.  Where  plaintiff  sued  defendant  for  slander, 
—charging  him  with  calling  her  a  thief, — it  was 
not  error  to  allow  defendant  to  answer  "No,"  to 
the  question  whether  be  intended  to  accuse 
plaintiff  of  stealing  (her  evidence  having  tended 
to  show  express  malice,  for  whieh  she  wonld  be 
eatitied  to  recover  spedal  damagea},  dnce  de- 
fendant was  entitled  to  show  that  he  bad  no 
bosUIe  fedings  towards  i^alntlff,  as  relevant  to 
snch  Issue. 

2.  Wbere,  in  an  action  for  slander  In  calling 
plaintiff  a  thief,  defendant  testified  that,  on 
speaking  to  plaintitC  respecting  her  being  in  ax- 
rears  for  rent,  she  had  answered  that  she  was 
able  to  pay  whenever  she  wished,  wherenpon  he 
aaid  that,  if  that  was  so,  she  was  acting  like 
a  thief,  it  was  proper  to  permit  defendant  to 
deny  tut  he  lnt«ided  to  accuse  plaintiff  of  steal- 
ing, as  bearing  on  tiie  Issue  as  to  whether  de- 
fendant's language  was  so  spoken  as  to  consti- 
tute an  InBinoation  whldi  wonld  be  understood 
as  charging  plaintiff  with  larceny, 

8.  Where,  In  an  action  for  slander,  defendant 
contended  that  his  language  did  not  constitute 
a  charge  of  larceny  againd:  i^intiff,  but  relat- 
ed to  a  GopTersaUon  about  tbe  payment  of  rent, 
it  was  proper  to  allow  defendant  to  ask  plain- 
tifPs  witness,  on  cross-examination,  whether  he 
did  not  understand  the  epitliets  used  by  defend- 
ant to  relate  to  plaintiff's  failure  to  pay  rent. 

B^c^lons  from  superior  conrt,  Suffolk 
county;  ^sha  B.  Maynard,  Judge. 

AcUon  by  Eudora  M.  Faxon  against 
Obarles  A.  Jones.  From  a  judgment  In  favor 
of  defendant,  plalntlfl  brings  exceptions. 
Oremiled. 

Aaron  H.  Latham,  for  plaintiff.  Sherman 
I*  Wblp^  for  defendant 


KIJOWLTON,  J.  The  only  questions  In 
this  case  relate  to  the  admission  and  exclu- 
sion of  evidence.  Tbe  action  is  for  slander 
and  assault.  Tbe  plaintiff  testified  that  in 
tbe  presence  of  numerous  persons  the  defend-; 
ant  stepped  up  to  tbe  plaintiff,  and  shook  his 
clinched  fist  in  her  face,  so  near  that  she  was 
obliged  to  withdraw  her  head  a  ihtle,  in  or- 
der to  avoid  being  bit,  and  said  to  tbe  plain- 
tiff, aloud,  and  la  an  angry  tone:  "You  are  a 
thief.  YoM  are  a  Chief.  You  are  a  tblef." 
The  defendant's  account  of  tbe  transaction 
was  that  the  plaintiff  was  in  arrears  tar  rent 
of  her  rooms,  and  that  when  he  spoke  to  ber 
about  it  she  said  she  bad  tbe  mone^  in  her 
pocket,  and  could  pay  at  any  time  she  wished, 
and  that  thereupon  he  said,  "If  you  have  got 
the  money  in  your  pocket,  and  do  not  pay 
your  rent,  you  are  acting  like  a  thief,"  and 
that  this  was  all  that  be  said.  He  also  testi- 
fied "that  he  didn't  shake  bis  dlncbed  fist  In 
the  plaintiff's  face,  or  anything .  like  it" 
Against  the  plaintiff's  objection,  and  subject 
to  her  exception,  he  was  then  permitted  to 
answer.  "No,"  to  the  question,  "Whether  or 
not  you  Intended  to  accuse  Mrs.  Faxon  of  the 
crime  of  stealing."  It  has  been  expressly  ad- 
judged in  this  commonwealth  that  because  a 
libel  or  a  slander  Involves  an  Injury  to  the 
feelings  of  the  plaintiff,  as  well  as  to  his 
reputation,  bis  Injury  may  be  greater  If  the 
defamatory  words  are  uttered  with  express 
malice  than  If  there  Is  only  the  malice  which 
tbe  law  Implies  from  Intentionally,  doing, 
without  JnstlflcatlcMi,  that  which  In  its  natural 
tendency  Is  injurious.  Markham  t.  Busseil, 
12  Alien,  673.  "The  jury  have  the  right  to 
consider  the  mental  suffering  of  the  plaintiff 
up  to  the  time  of  the  trial,  caused  by  tbe 
publication  of  these  slanderous  words."  Mor- 
ton. 0.  J..  In  Marble  v.  Cbapln,  132  Mass.  225, 
226.  This  suffering  may  be  enhanced  by 
knowledge  of  tbe  malicious  purpose  of  the 
slanderer,  and  this  aggravation  of  the  men- 
tal Buffering  of  the  plaintiff  does  not  depend 
upon  the  effect  produced  by  the  words  or 
manner  of  tbe  defendant  npon  the  persons 
to  whom  the  slander  or  libel  was  published. 
Tbe  effect  upon  the  plaintiff's  reputation 
might  be  less  In  tbe  estimation  of  the  hear- 
ers if  the  defendant  seemed  to  be  actuated 
by  malice  tban  If  he  spoke  with  seeming 
candor.  This  kind  of  suffering  comes  from 
the  disturbance  of  the  plaintiff's  feelings 
from  tbe  knowledge  or  belief  that  the  defend- 
ant was  actuated  by  express  malice,  however 
this  knowledge  or  belief  is  derived.  It  mat- 
ters not  whether  a  plaintiff  knows  before- 
hand that  tbe  defendant  cheriabeB  a  wicked 
purpose  to  cause  hlid  suffering,  6r  whether  he 
discovers  It  afterwards.  If  at  Any  timd  it 
comes  to  his  knowledge  that  his  enemy 
sought  pleasure  and  satisfaction  in  deliber- 
ately doing  him  a  grievous  wrong,  bis  indig- 
nation and  pain  caused  by  such  knowledge 
ongbt  to  be  paid  for  by  the  wrongdoer.  Ac- 
oordlngly  evidence  of  previous  or  subsequent 
dechiratlons  or  conduct  of  the  defendant,  as 
well  as  9'  Ills  .conduct  and  hmguage.  at  tb* 
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time  of  the  slander,  la  received  for  the  pur- 
pose of  proTing  express  malice.  In  aggrava- 
tion of  damages.  Baldwin  v.  Sonle,  ti  Gray, 
321;  Markbam  t.  Russell,  12  Allen,  673;  Rob- 
l-lna  v.  Fletcher,  101  Masa.  115;  Clark  v. 
Brown,  116  Mass.  604;  Hastings  t.  Stetson. 
130  Mass.  76,  78;  Pearson  v.  Lemaitre,  6 
Man.  &  G,  701;  Symonds  v.  Carter,  32  N.  H. 
458;  Odgera,  Lib.  &  Slaad.  (1st  Am.  Ed.)  290; 
13  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  438v  and 
oasea  dted.  See  Cnm.  t.  Harmon,  2  Gray, 
289,  293;  Burt  t.  .  .A'spaper  Co.>  154  Mass. 
238,  28  N.  B.  1,  13  L.  R.'A.  97.  The  plain- 
tltrs  testlmcoiy  would  warrant  a  fiading  by 
the  Jury  that  the  defendant  was  actuated  by 
egress  malice,  and  that  additI(Hial  damages 
for  the  injury  to  her  feelings  should  be 
awarded  <m  that  account,  it  was  therefore 
competent  for  the  defendant  to  Introduce  evi- 
dence that  be  had  no  hostile  f eellogs  towards 
the  plaintiff,  and  It  well  may  be  contended 
that  his  tesUmooy  that  he  did  not  intend 
to  accuse  her  of  eteallng  was  competent  upon 
this  Issue.  Whenever  one's  actual  feelings  or 
intentioiiB  are  In  issue,  as  distinguished  from 
bis  manifestation  of  them,  he  may  testify  di- 
rectly upon  that  point  Snow  t.  Falue,  114 
Mass.  520.  S26;  Lombard  v.  Oliver,  7  Allen. 
ISS;  Xash  v.  Insurance  Co.,  163  Masa.  574, 
580,  40  K  B.  lOSd.  The  plaintiff  also  seems 
to  have  contended  that  the  defendants  lau-^ 
guage,  as  testified  to  by  him,  was  so  spoken 
as  to  be  an  insinuation  which  would  be  under- 
stood as  charging  the  plaintiff  with  being  a 
thief.  The  Judge  admitted  the  answer  as 
bearli^  upon  tills  conteutUm.  We  are  of 
opinion  that  the  evidence  was  ccnnpetent 

The  witness  Grace  had  glv«i  testimony  fa- 
ToiaUe  to  the  plaintiff  on  the  question  In  dis- 
pute between  the  parties,— as  to  what  the 
defendantfs  words  were.  The  defendant's 
contention  being  that  bis  language  did  not 
constitute  a  charge  of  larceny  against  the 
plaintiff,  but  mated  only  to  a  controversy 
about  the  payment  of  rent,  It  was  compet^t 
to  ask  Hie  witness  In  cross-examination,  aa 
tending  to  contrtd  or  modify  his  testimony  In 
chief,  whether  be  did  not  understand  the 
^tbets  used  by  the  defendant  towards  the 
plaintiff  to  relate  to  the  failure  to  pay  rent. 
His  affirmative  answer  to  this  question  was 
a  modidcation  (tf  his  direct  testimony,  proper 
for  the  conslderatim  of  the  Jury. 

Tlie  evidence  offered  by  the  plaintiff  and 
»clnded  pertained  only  to  tSae  question  of 
damages,  and  the  finding  for  the  defendant 
makes  it  Immatnlal.   Exceptions  overruled. 

(in  Mmb.  1S8) 

FAXON  V.  JONES. 
(SupTMne  Judicial  Court  of  Mnssaclnuetts. 
SufTolk.   May  17,  1000.) 

X.ANDLORD  AND  TENANT— LEASE— EXPIRATION 
OF  TERM— HOLDING  OVER  —  EFFECT  —  BVIC- 
TION— EVIDENCE— QUESTION   FOR  JURY— IN- 
STRUCTION—HARMLESS  ERROR. 
1.  Where  plalntitTs  lease  of  hotel  rooms  pro- 
vided that  the  lasdlord  mi^t  eater  peaceably 
and  take  poesessioD  for  oonpaymeat  of  rent,  and 
plaintiff  held  over  after  the  expiration  of  the 
Msae  under  am  oral  ajtieement,  and  thereafter 


paid  rent  at  the  rate  stipulated  in  the  lease,  anch 
holding  was  under  the  terms  of  the  lease. 

2.  In  an  action  against  defendant  for  exdad- 
ing  plaintiff  from  her  rorana  hi  a  hotel  pIafntiff*B 
son  testified  that  he  bad  a  key  thereto,  of  which 
plaintiff  had  knowledge;  that  at  the  time  of  the 
alleged  exclusion  he  had  left  the  door  of  the 
rooms  open;  and  that  defendant  stated  to  him 
that  she  bad  taken  the  keys  to  the  rooms,  left  by 
him  in  the  door,  to  compel  plaintiff  to  interview 
her.  Defendant  stated  that  she  had  taken  the 
keys  from  the  chambermaid,  who  had  charge  of 
them,  ia  plaintiPs  absence,  and  had  given  in- 
structions tliat  she  wished  to  see  a  member  of 
plaintiff's  family  coaceming  the  care  of  the 
rooms;  that  she  saw  the  son,  asked  to  see  plain- 
tiff, and  offered  to  let'the  son  Into  the  rooma;  and 
that  plaintiff  thereafter  sent  h&e  a  note,  threat- 
ening to  break  in  the  door.  Plaintiff  admitted 
that,  when  she  Inquired  for  the  keys,  ahe  was 
asked  to  see  defendant.  Beld,  that  whether 
plaintiff  had  been  substantially  excluded,  at 
whether  defendant's  iK^diog  of  the  keys  was 
temporary  and  incidental  to  the  care  of  the 
rooms,  was  a  qnestion  for  the  jury. 

3.  In  an  action  tor  excluding  a  tenant  from 
rooms  in  a  hotel,  an  Inrtructlon  ^t  the  land- 
lord was  authorized  to  entte  and  take  posseasiw 
peaceably  for  nonpayment  of  rent,  for  the  pur- 
pose of  terminating  the  tenancy,  was  harmlesa 
error,  though  there  was  no  evidence  tending 
to  show  such  fact;  the  court  having  fautmeted 
the  jury  that  there  was  no  evldenoe  of  aa  en- 
try for  such  purpose. 

Exceptions  from  snpetlor  conrt,  Safielk 
county;  Eilsha      Uaynard,  Judge. 

Action  by  Eudora  K.  Faxon  ag^st  Eliza- 
beth T.  Jones.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  brings  exceptions.  Over- 
ruled. ' 

A.  H.  Latham,  for  plaintltt.  8.  I*  Whipple, 
for  defendant.  , 

KNUWLTON,  J.  This  la  an  action  for  an 
eviction  or  an  unlawful  exclusion  of  the 
plaintiff  from  her  rooms  In  the  Hotel  Hunt- 
ington, In  Boston.  The  plaintiff  took  the 
rooms  tmder  a  lease  from  the  defendant's 
husband  which  contained  a  clause  authoriz- 
ing the  landlord  to  enter  peaceably,  and 
take  and  hold  possession,  for  nonpayment  of 
rent.  After  tlie  expiration  of  the  lease  the 
plaintiff  held  over,  under  an  oral  agreement 
with  the  landlord  that  she  might  do  so. 
She  afterwards  paid  rent  at  the  same  rate, 
and  she  must  be  deemed  to  have  held  over 
under  the  terms  of  the  lease.  Weston  v. 
Weston,  102  Mass.  514,  518;  Dlmock  v.  Van 
Bergen,  12  Allen,  501.  The  defendant  had 
general  superintendence  of  the  housekeeping 
department  of  the  hotel,  and  It  was  a  part 
of  her  duty  to  take  measures  to  clear  out 
vermin  found  in  any  of  the  rooms.  The 
plalntllTs  rooms  were  taken  care  of  by  the 
servants  of  the  hotel,  acting  under  the  de- 
fendant's direction;  and  there  was  evidence 
that  during  the  occupation  of  the  plaintiff 
the  rooms  had  become  Infested  with  bed- 
bugs, which  had  been  seen  crawling' over  the 
furniture  to  such  an  extent  that  it  was  dis- 
tasteful to  do  chamber  work  there.  The 
plaintiff  was  a  physician,  having  an  office  on 
Winter  street;  and  on  January  6,  1890,  ac- 
cording to  the  testimony  of  her  sou,  when 
he  went  out  of  the  rooms,  on  his  way  to 
luncheon,  he  locked  flie  doors  and  left  the 

Digitized  by  Google 


Mam.) 


HOOFEB  T.  SHAW. 


8^ 


keTs  of  the  rooms  In  the  front  door,  throw- 
ing them  over  the  transom,  and  when  he  re- 
turned  tbey  were  gone.  He  said  that  he 
saw  the  defendant  about  three-quarters  of 
an  hoar  afterwards,  and  she  said  that  she 
had  taken  the  keys  to  compel  the  plaintiff 
to  come  and  see  her.  On  cross-examination 
he  testified  that  he  had  a  key  that  would 
unlock  the  door  of  the  front  room,  and  that 
the  plaintiff  knew  It,  and  that  he  unlocked 
the  front  door  when  he  returned  from  lunch- 
eon, and  went  away  and  left  tt  unlocked. 
The  plaintiff  afterwards  returned  from  her 
office  to  the  hotel,  and  there  was  more  or 
less  trouble  between  her  and  others  In  re- 
gard to  the  keys.  The  defendant  testified: 
That  she  had  received  Information  In  regard 
to  the  Termin  In  the  plaintiffs  rooms,  and 
bad  twice  attempted  to  secure  InteiTlews 
with  the  plaintiff  In  regard  to  the  subject. 
That  she  bad  called  on  the  plaintiff  and  had 
sent  a  message  on  the  Saturday  previous. 
That  on  this  day  "she  requested  the  cham- 
bermaid to  bring  the  keys  of  the  rooms  to 
ber,  and  that  she  retained  the  keys  because 
she  wished  to  see  the  plaintiff  personally. 
•  •  •  That  after  receiving  the  keys  from 
the  maid  she  gave  them  to  the  clerk,  and 
told  him  to  keep  them  until  some  member 
of  the  plaintiff's  family  returned,  and,  when 
tbey  did.  to  ask  them  to  go  to  the  defend- 
ant's apartment  and  see  her.  Subsequent- 
ly she  received  a  written  note  from  the 
plaintiff,  saying  that.  If  her  keys  were  not 
given  to  her  at  once,  she  was  advised  to 
break  In  the  door.  That  the  defendant  then 
supposed  the  doors  were  locked.  That  the 
defendant  then  talked  with  the  plaintiff  in 
the  public  hall.  That  previous  to  this  she 
Iiad  an  Interview  with  the  plaiutlfiTs  son, 
and  told  him  that  she  wished  to  see  his 
mother  personally,  and  that  she  did  not  wish' 
to  say  anything  about  it  to  bim  or  his  sis- 
ter. That  she  offered  to  let  bim  go  Into  the 
loom  ff  be  wished,  but  he  declined." 

The  Jury  were  instructed  that,  inasmuch 
as  it  was  admitted  that  the  rent  was  over- 
due, the  landlord,  or  any  person  authorized 
to  represent  him,  would  have  a  right  to  en- 
ter and  take  possessIoB  of  the  rooms.  If  he 
coald  do  it  peaceably,  for  the  purpose  of  ter^ 
mlnatlDg  the  tenancy;  and  the  court  In- 
Btmcted  them  further  that  such  an  entry 
conld  be  made  lawfully  only  If  It  was  made 
for  the  pnrpoce  of  terminating  the  tenancy, 
and  be  twice  told  them  that  he  did  not  un- 
denrtand  that  there  waa  any  evidence  in  the 
cose  that  an  entry  irat  msde  for  this  pur- 
pow.  He  tben  Imtracted  them  that  the  de- 
fendant had  no  right  to  exclude  the  plnfn- 
tlff  from  ber  rooms,  and  he  left  to  them  the 
queation  vhetber  she  bad  eitcluded  the  plain- 
tiff so  that  ebe  eoold  not  enter.  This  last 
instruction  was  given  at  the  request  of  the 
plaintiff,  and  there  was  no  contention,  so 
far  as  appears  from  the  bin  of  exceptions, 
ttiat  fliere  was  not  evidence  which  made  it 
proper  to  submit  the  question  to  the  Jury. 
We  infer  from  the  evidence  that  the  cham- 


bermaid who  took  care  of  the  rooms  under 
the  direction  of  the  plaintiff  was  the  proper 
custodian  of  the  keys  during  the  plaintiffs 
absence  from  the  house.  It  was  proper  for 
the  defendant  to  make  reasonable  efforts  to 
obtain  an  Interview  with  the  plaintiff  in  re- 
gard to  the  condition  of  her  rooms.  There 
was  evidence  that  the  plaintiff's  sou,  all  the 
time,  had  a  key  to  the  front  room,  and  that 
the  plaintiff  knew  It,  and  that  the  defend- 
ant offered  to  give  him  admission.  It  was  a 
question  for  the  Jury,  on  the  whole  evidence, 
whether  there  was  a  real  and  substantial 
exclusion  of  ttie  plaintiff  from  her  rooms, 
or  merely  a  temporary  holding  of  the  keys, 
incident  to  the  care  of  the  rooms,  until  the 
plaintiff  should  return  and  give  the  defend- 
ant an  opportunity  to  converse  with  her.  By 
the  plaintiffs  own  admission,  when,  she  In- 
quired for  the  keys  at  the  office  she  was 
asked  to  call  at  the  defendant's  apartment, 
and  she  supposed  she  could  get  the  keys 
there.  The  statement  to  the  Jury  about  the 
rigbt  of  the  landlord  to  take  possession  un- 
der the  provisions  of  the  lease  was  in  ek- 
plauation  of  the  relations  of  the  parties,  and 
not  to  authorize  them  to  find  au  entry  to  ter- 
minate the  tenancy,  when  they  were  twice 
told  that  there  was  no  evidence  of  an  entry 
for  such  a  purpose. 

The  evidence  Which  waa  excluded  related 
only  to  the  question  of  damages,  and  the 
finding  for  the  defendant  makes  It  unneces- 
sary to  consider  it  Exceptions  overruled. 


tm  Hub.  190) 
HOOPER  et  al.  v.  SHAW,  Ttessurer. 
(Snpreme  Judk-ial  Court  of  Massachusetts, 
Suffolk.    May  18,  1000.) 

TAXATION  —  UNITED  STATES  LBQACT  TAX  — 
STATE  SUCCESSION"  TAX  —  TOTAL  AMOUNT  — 
TAX  ON  TAX— EXEMPTION  —  CHAHITABLH 
INSTITUTION-CHARITABLE  OIJT. 

1.  Under  Apt  1891,  c.  42S.  impoBing  a  tax  on 
property  passiDg  by  will  or  snoceaslon,  the  com- 
monwealth is  not  entitled  to  levy  a  tax  on  that 
part  of  a  legacy  taken  by  the  United  States  un- 
der Act  June  13.  ISOa  c.  448,  »  20,  SO.  Im- 
posinR  a  tax  on  legacies  and  distributive  shares 
of  personal  estate. 

2.  Under  Act  1891.  c.  425,  Imposing  a  tax 
on  property  possing  by  will  or  succession,  the 
onmnionwpfllth  Is  entitled  to  levy  a  tax  on  all 
the  property  which  a  legatee  wotud  actually  get 
were  it  not  for  siidi  tax. 

3.  X:ndpr  Act  1801,  c.  425,  Imposing  a  tax  on 
property  passing  by  will  or  successioo.  and  ex- 
empting; prftperty  passing  to  or  for  charitable, 
educational,  or  relistous  societies  or  Institutions 
whose  property  is  exempt  by  law  from  taxation, 
the  commonwealth  is  entitled  to  levy  a  tax  on  a 
legrncy  left  to  a  trust  compotty  m  trust  for 
needy  aeed  tnen  and  women  who  had  been  in 
better  cireiirostances  io  enrly  life,  since  no  char^ 
Itable  institution  is  trustee  or  cestui  que  trustr 
and  such  exemption  of  "inBtitotions"  contem- 
plates nn  Institution  which  owns  property,  and 
not  a  cbnritable  gift  Itself. 

Appeal  from  supreme  Judicial  court,  Suf- 
folk county. 

Petition  by  Edward  W.  Hooper  and  an- 
other. Individually  and  as  executors  of  the 
will  of  Edwaid  Austin,  deceased,  for  Instruc- 
tions as  to  payment  (tf  legacy  and  succewioii 
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.  taxes.  From  a  portion  of  the  decree  antborlz- 
tDg  a  levy  petitioners  appealed,  and  from  a 
,  portion  ol  the.  decree  denying  a  levy  Edward 
'  P.  Sbaw.  treasurer  of  the  commonwealth,  ap- 
,  pealed,  and  the  appeals  were  consolidated, 
.and  reserved  tax  cratslderation  ot  tiie  full 
court  Decree  rendered. 

John  c  iSnjt  for  ezecntors.  A.  W.  De 
Oooah,  Asst  AttT.  Oen.,  tor  Shaw. 

HOLMES,  C.  J.  Only  two  questions  were 
argued  before  us.  The  first  of  these  Is  wheth- 
er the  legacy  tax  paid  to  the  United  States 
under  St.  June  13, 1898,  c.  448.  SS  29,  30.  is  to 
be  deducted  before  paying  the  state  succes- 
sion tax,  under  St  1891.  c.  425.  We  are  of 
opinion  that  It  is  to  be  deducted. 

Whatever  the  nature  of  the  state  succession 
tax.  It  Is  admitted  and  is  obvious  that  the 
value  of  the  property  concerned  is  made  the 
measure  of  the  tax.  This  appears  from  the 
words  of  the  act  which  also  show  at  what 
moment  the  value  la  to  be  taken.  The  words 
are/  "property  •  •  •  which  shall  pass 
•  •  •.to  any  person."  Without  throwing 
doubt  upon  the  power  of  the  state  to  adopt 
a  harsher  rule,  such  as  has  been  applied  by 
some  ot  the  surrogates  In  New  York,  we  are 
of  <^lnlon  that  these  words  most  naturally 
dgnify  the  property  which  the  legatee  actu- 
ally would  get  were  it  not  for  the  state  tax 
Imposed  by  the  sentence  In  which  the  words 
occur.  See  In  re  Merrlam's  Estate,  141  N. 
Y.  471).  484,  36  N.  E.  50r».  c.  sub  nom.  IT.  S. 
T.  Perkins,  163  V.  S.  625,  630,  16  Sup.  Ot 
1073,  41  li.  Ed.  287.  It  already  has  been 
decided  upon  this  giound  that  cxpensii?  of  ad- 
ministration are  to  be  deducted.  Callahan  v. 
Woodbrldge.  171  Mass.  595.  699,  000.  51  N.  EL 
176. 

The  question  Is  not  one  of  precedence  be- 
tween  the  commonwealth  and  the  United 
States,  as  It  was  put  by  the  assistant  attorney 
general.  It  1st  in  substance,  one  of  justice, 
and  In  form  ont  of  construction.  The  United 
States  recognizes,  as  it  oi^tht,  the  same  prin- 
ciple by  deducting  the  state  auccesskm  tax 
before  computing  Its  own.  State  Inheritance 
tax  laws  are  apt  to  aim  at  seising  all  that 
they  can  get  without  regard  to  consistency  of 
principle,  but,  when  It  Is  possltde  to  Interpret 
them  to  mean  what  Is  ]ust  we  most  do  aoi 
Compare  St  57  &  58  Vlct  c*  80,  |  7,  subd.  4; 
Id.  i  20. 

The  other  question  is  whether  a  succession 
tax  Is  payable  on  a  legacy  left  to  the  New 
England  Trust  Oompany  of  Boston,  "the  In- 
taest  of  which  they  will  pay  to  needy  aged 
toen  and  womMi  who  had  bera  In  better  cir- 
cumstances In  early  life,  but  had  become  In 
want  when  In  tdd  age.**  The  legacy  was 
1100,000,^  but  was  cat  down  to  $80,X)00  by  a 
cnnpromlse  approved  as  provided  In  Pub.  St 
e.  142,  Sf  12-17.  The  exception  In  the  act  of 
1801,  which  Is  relied  on.  Is  hi  the  words,  "othr 
than  *  *  *  to  or  for  Charitable,  educa^ 
tlonal  or  religious  societies,  or  histitntlone 
the  pn^erty  of  which  Is  exempt  by  Isw  from 
tixatlon,**    Olvlng  the  broadest  latitude  to  • 


the  word  "InstltntlfHi,**  ud  assuming  that 
there  Is  an  exempthm  If  a  charitable  Instiga- 
tion of  the  kind  described  Is  either  trustee  w 
cestui  que  trust  we  cannot  read  the  words 
as  meaning  to  embrace  all  charitable  gifts. 
That  is  what  the  argumrat  for  the  legatees 
comes  to.  It  Is  snggested  that  we  are  to 
read  the  word  'Institution*'  as  equivalent  to 
the  Oerman  *'Stiftung,"  and  as  satisfied  when 
-there  Is  a  fond  permanently  devoted  to  cliarl- 
ty.  We  think  It  veiy  dear  that  this  would 
l>e  a  perrersUoi  of  the  words  from  th^  plain 
meaning,  and  the  substitution  <a  an  unldlo- 
matlc  and  remote  cmceptkHi,  which  would 
not  occur  to  ordinaz7  minds.  The  contraiy  Is 
Implied  in  Essex  r.  Brooks,  161  Masa  79,  41 
N.  E.  119.  Very  likely  the  Institution  need 
not  be  Incorporated,  but  It  Is  ccntemplated  as 
an  owner  of  property,  not  as  property. 
Decree  accordingly. 

a76  USM.  US) 

ADAMS  T.  JONES. 
(Snpreme  Judicial  Court  of  Massadmaetts.  lOd- 
diesex.  May  18.  1900.) 

WIU^S—INTBRPRBTATION— WORDS  OF  UMITA- 

TION— CONVERSION. 

1.  Testator  bequeathed  one  moiety  of  tiis  es- 
tate, both  real  and  pmonal,  after  payment  or 
all  just  claims  against  Us  estate,  to  his  "broth- 
en  and  sistos  and  thdr  hein,"  sobject  to  the 
life  estate  of  the  tes&tor's  wife.  When  the  wilt 
was  executed  testator  had  brothers  and  sisters 
living,  and  nephews  and  nieces,  the  issne  of  de- 
ceased brothers  and  sisters.  Held,  that  the 
words,  "and  their  faeira."  were  words  of  Umita- 
tioQ,  applying  only  to  heirs  of  brothers  and  sis- 
ten  liTing  on  testator's  death,  and  hence  that 
the  nephews  and  nieces  are  not  entitled  to  take 
nnder  the  wiU. 

2.  Where  words  have  an  ascertained  meaning, 
and  admit  of  a  rational  interpretation,  and  there 
la  nothing  In  oflier  pwtions  of  the  will  indicatioK 
that  they  vrere  not  used  in  th^  ordinary  sense, 
such  sense  will  not  be  departed  from  for  the  pur- 
pose of  giving  effect  to  what  It  may  be  guesBed 
was  the  intention  of  the  testator,  though  it 
would  result  In  a  more  fair  distribution  of  the 
estate. 

3.  Since  Pub.  St  c.  142,  S  9.  provides  that  in 
every  sale  of  the  real  estate  of  a  decfdeat  by  an 
executor  or  administrator,  the  proceeds  renoaln- 
ing  on  the  final  settl^ent  of  the  accounts  sball 
be  considered  as  real  estate,  and  be  disposed  of 
as  such,  the  unexpended  balance  of  the  proceeds 
of  the  sale  of  real  estate  of  a  teatat(»  sold  to 
pay  debts  Is  to  be  treated  as  real  estate,  and 
shoold  bejpaid  over  by  the  administrator  to  those 
entitled  thereto. 

Report  from  snpreme  judicial  court  Mid- 
dlesex county;  Marcus  P.  Knowlton,  Judge. 

PetltlMi  by  the  executor  of  tbe  will  of 
Ollvw  Bacon,  deceased,  for  Instmcttons  u 
to  the  disposition  ol  a  snridus  of  the  pro- 
ceeds of  real  estste  sold  to  pay  debts.  Heard 
by  single  jmttce,  and  reported  to  fnU  bmdh. 
Decree  ordered. 

John  M.  Bi^mond.  for  certain  re^KHidentt. 
S.  Z.  Bowman,  for  resirandents,  Ollvw  Bacon 
and  others,  sidward  F.  Johnson,  for  respond- 
ents J.  W.  Johnson  and  oth«B. 

LORXNO,  J.  Oliver  Bacon  died,  leaving  a 
win  containing  two  bequests.  The  flnt  was 
a  bequest  of  "all  my  estate,  both  real  and 
personal,  vherarer  It  may  be  altnatadt  attar 
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all  Just  claims  against  me  or  my  estate  are 
saUsfied."  to  his  wife  for  life,  and  "what- 
ever remains  at  her  decease  shall  be  divided 
Into  two  equal  parts,  to  be  Inherited  and  di- 
vided, the  one  moiety  by  my  brothers  and 
sisters  and  their  heirs,  and  the  other  moiety 
by  my  said  wife's  brother  and  sisters  and 
their  heirs."  The  will  was  made  In  1858,  on 
the  day  on  which  the  testator  died,  and  his 
widow  died  29  years  later.  In  1887.  When 
the  will  was  made  he  had  four  sisters  and 
two  brothers,  and  several  nephews  and 
olecea,  the  issue  of  two  sisters  and  one  broth- 
tx  who  had  previously  died;  and  there  were 
also  Issue  of  one  brother  who  had  disappear- 
ed about  1840,— that  Is,  about  18  years  before 
the  will  was  made,  and  has  not  since  been 
beard  from.  For  the  purposes  of  this  dis- 
cussion, we  will  treat  that  brother  as  having 
been  dead  at  that  time.  The  children  of 
these  deceased  brothers  and  sisters  claim 
that  the  class  to  whom  the  remainder  was 
given  consisted  of  the  brothers  and  sisters 
living  at  the  date  of  the  will,  the  day  of 
the  testator's  death,  and  of  the^helrs  then 
living  of  brothera  and  sisters  who  had  pre- 
viously died;  and  they  rely  on  the  case  of 
Huntress  v.  Place,  137  Mass.  409,  In  sup- 
port of  this  contention.  The  bequest  in 
Huntress  v.  Place  was  practically  the  same 
as  the  bequest  In  the  case  at  bar,  but  the 
circumstances  under  which  the  will  was 
made  were  dUferent  In  that  case  there 
was  but  one  sister  of  the  testator  alive  when 
he  made  his  will,  and  it  was  held  that,  un- 
der those  drcnmstances,  the  words,  "and 
their  heirs,"  were  not  words  of  limitation, 
but  were  words  of  purchase,  used  to  de- 
scribe the  members  of  the  class  which  were 
to  talce  In  remainder  subject  to  the  life  es- 
tate in  the  testator's  widow.  This  result 
was  reached  on  the  ground  that  some  mean- 
ing had  to  be  given  to  the  use  of  the  word 
"Bisters"  in  the  plural,  in  the  place  of  "sis- 
ter" in  the  singular,  and  on  the  authority 
of  Cowling  T.  Thompson,  L.  R.  11  Eq.  366, 
and  note.  The  testator's  bequest  In  GowUng 
V.  Thompson  was  to  "bis  'brothers  and  sis- 
ters or  their  Issue'  In  equal  shares  as  tenants 
In  common,  'and  to  their  respective  heirs, 
executors,  administrators,  and  assigns' ";  and 
It  was  held  that  the  children  of  a  deceased 
sister  toolt  under  the  words,  "or  their  Is- 
sue"; that  those  words  would  be  constmed 
to  be  part  of  the  description  of  the  claaa. 
and  not  a  substitutional  gift,  In  case  one  of 
the  class  previously  described  died;  that 
since  the  testator  bad  but  one  sister,  and  he 
gave  a  bequest  to  his  sisters  or  their  issue, 
the  word  "sisters"  must  have  been  used  In 
the  plural  In  place  of  the  slDgnlar  to  indi- 
cate the  stlrps,  and  the  words  "or  thsAt  Is- 
sue" were  a  part  of  tb»  description  oC  the 
{'lass;  and  for  that  reason  the  case  did  not 
t-ome  within  Otaristopberson  t.  Naylor,  1  Mer. 
320,  which  has  been  much  relied  upon  by 
counsel  for  the  surviving  brothers  and  sis- 
ters in  this  ease.  But  the  question  which 
arose  In  Huntress  v.  Place,  and  which  arises 


In  this  case,  is  not  the  question  which  arose 
In  Chrlstopherson  t.  Naylor  and  Gowllng  v. 
Thompson.  In  those  cases,  the  question  was 
whether  the  words,  which  were  confessedly 
words  of  purchase,  constituted  a  substltu- 
tlwal  gift,  or  were  words  enlarging  the  de- 
scription of  the  class.  In  this  case,  as  In 
Huntress  v.  Place,  the  question  is  whether 
the  words  are  words  of  purchase  or  wMrds 
of  limitation.  We  are  of  opinion  that  in  the 
case  at  bar  the  words,  "and  their  heirs,"  are 
words  of  limitation,  and  that  the  gift  can- 
not be  construed  to  be  a  gift  to  the  brothers 
and  sisters  of  the  testator  then  living,  and 
to  the  heirs  of  brothers  and  sisters  who  had 
previously  died.  The  gift  Is  a  gift;  In  the 
first  place,  to  "my  brothers  and  sisters."  The 
claimants  were  not  brothers  and  sisters  of 
the  testator,  but  nephews  and  nieces,  and 
therefore  are  not  within  the  class  described 
by  those  words.  In  the  second  place,  the 
rest  of  the  gift  Is  contained  in  the  words, 
"and  their  heirs."  Qrammatlcally,  this 
means,  "and  the  hdrs  of  the  testator's  broth- 
ers  and  sisters  already  mentioned." 

But,  apart  from  the  conclusion  to  be  reach- 
ed by  a  strict  grammatical  construction  of  the 
words  used,  it  Is  settled  in  this  common- 
wealth that,  in  the  case  of  a  gift  to  A.  B.  and 
his  heirs,  the  words,  "and  his  heirs,"  are 
words  of  limitation,  and  not  of  purchase,  even 
though  the  gift  is  a  gift  of  personal  property 
alone;  that  such  a  gift  of  personal  property 
Is  a  gift  to  A.  B.  absolutely,  and  Is  not 
a  gift  to  A  B.  If  living,  aud  to  his  heirs  if 
he  Is  dead.  Wood  t.  Seaver,  158  Mass.  411, 
33  M.  E.  587.  See,  also,  Brys(m  r.  Holbrook, 
159  Mass.  281.  34  N.  B.  270;  Horton  v.  Earle. 
162  Mass.  448v  38  N.  E.  1135. 

No  reasonable  distinction  can  be  made  b<B- 
tween  the  construction  of  the  words,  "and 
his  heirs."  added  to  a  gift  of  personalty  to 
a  person  by  name,  and  the  construction  of 
those  words  when  added  to  a  gift  to  a  class 
such  as  brothers  and  sisters.  If,  in  the  first 
of  these  two  cases,  the  words  are  not  con- 
strued to  have  been  inserted  to  prevent  the 
legacy  lapsing  In  case  the  person  named  dies 
after  the  will  Is  made,  In  the  second  place 
they  cannot  be  construed  to  have  been  In- 
troduced to  include  the  heirs  of  brothers  and 
sisters  who  bad  previously  died.  Further- 
more, It  would  be  Inconsistent  with  the  rule 
of  construction  adopted  in  Wood  v.  Seaver, 
1S8  Mass.  411.  33  N.  E.  687.  to  hold  that  the 
words,  "and  bis  heirs,"  in  the  case  at  bar 
are  words  of  purchase.  In  Wood  v.  Seaver, 
the  subject  of  the  gift  was  personal  property, 
and  personal  property  only.  In  such  a  case, 
"and  his  heirs,"  are  not  properly  words  of 
limitation  at  all.  They  add  nothing  to  the 
gift  which  Is  contained  in  the  words.  **to 
A  B."  In  spite  of  that,  they  were  luM  Id 
Wood  T.  Seaver  to  be  words  of  limitation. 
But  in  the  case  at  bar  the  words,  "to  my 
brothers  and  sisters  and  their  heirs,"  operat- 
ed on  real  estate  alone,  though  the  gift  In 
terms  applied  to  "both  real  estate  and  person- 
al" estate.  In  such  a  case,  the  adoption  of  the 
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';rordi.  "and  their  heirs,"  la  most  proper  to 
indicate  tbat  tbe  persons  described  were  to 
lake  a  fee,  though  It  Is  now  provided  hy  stat- 
ute that  the  Insertion  of  those  words  U  not 
Indispensable.  Pnb.  St  127,  }  24  It  Is  to 
be  noted  that  the  words  used  by  the  testator 
are  the  words,  "and  their  heirs."  Had  the 
words  been,  "«  their  heirs,"  and  the  only 
property  been  perEonal  property,  there  would 
have  been  more  ground  for  the  contention 
of  these  defendants.  See  In  re  Potter's 
Trust,  4  Kay  &  J.  18& 

Counsel  for  these  defendants  have  urged 
upon  us  Tery  strenuously  the  opinion  of  Sir 
George  Jeasel,  M.  R.,  In  Be  Smith's  Trusts. 
5  Ch.  Dir.  497,  498,  and  note,  in  which  he 
said:  "The  question  is  whether  I  am  to  at- 
tribute to  this  testatrix  the  capricious  Inten- 
tion that  If  a  brother  died  before  her  will 
his  children  should  not  take,  but  if  a  brother 
died  after  her  will  his  children  should  take." 
That  was  perhaps  a  fair  question  to  be  con- 
sidered In  construing  the  words  used  In  tbat 
case,  which,  taken  in  connection  with  other 
provisions  of  the  will,  were  susceptible  of 
two  meanings.  But  when  words  hare  an 
ascertained  meaning,  and  admit  of  a  ra- 
tional Interpretation,  and  there  Is  nothing 
in  other  portions  of  the  will  indicating  that 
they  were  not  used  In  their  ordinary  sense, 
a  court  cannot  depart  from  that  ordinary 
sense  for  the  purpose  of  giving  effect  to 
what  It  may  be  guessed  was  the  intention 
of  the  testator,  because  It  would  result  in 
a  fair  distribution  of  the  estate.  If.  In  such 
a  case,  the  testator  did  In  fact  Intend  to 
make  an  equal  dlstiibutlon  he  has  failed 
to  express  that  Intention  In  using  the  words 
he  did  use,  and  the  power  'of  the  conrt  goes 
no 'further  than  to  ascertain  the  true  mean- 
ing of  the  words  used  by  him  as  he  used 
them.  The  only  case  In  support  of  the  claim- 
ant's contention  which  has  come  to  our 
attention  Is  that  of  Brothers  v.  Cartwrlght 
53  N.  C.  113;  but  no  reasons  are  given  in 
the  opinion  In  tbat  case  for  adopting  that 
oonclu8]<Hi.  Bond's  &.ppeal,  31  Conn.  183, 
does  not  support  the  contention  of  these  de- 
fendants. It  was  held  that  the  heirs  of  de- 
ceased children  were  Included  in  the  gift  to 
"my  children  and  their  heirs''  In  that  case 
because  of  the  addition  of  the  words,  "re- 
spectively to  bo  divided  la  eqnal  shares  be- 
tween them." 

The  question  whether  William  Bacon,  who 
disappeared  about  1840,  or  about  IS  years 
l>efore  the  death  of  the  testator.  Is  to  be 
treated  as  alive  at  the  death  of  the  testator 
or  not.  la  not  raised  In  this  bill,  though  It 
has  been  discussed  In  one  of  the  biicfs,  and 
we  express  no  opinion  upon  that  point. 

We  are  of  opinion  that  the  administrator 
de  l>onlB  Don  with  the  will  nnnexvd  Is  the 
person  to  make  the  distrlbtttloff  of  the 
$1,681.75,  with  any  Interest  which  may  have 
accrued  thereon  in  his  hands,  lieing  '"the  un- 
expended balance  of  the  proceeds  of  the  sale 
of  real  estate  of  said  Oliver  Bacon  sold  to 


pay  debts,  with  Interest  thereon.**  That  fund 
Is,  by  virtue  of  Pub.  St.  c.  142,  S  9.  to  be 
treated  as  real  estate,  and  should  be  paid  over 
by  the  administrator  to  those  entitled  there- 
to. We  are  of  opinion  that  If  William  Bacon 
should  be  treated  as  dead  when  the  will 
was  made,  the  fee  In  an  undivided  sixth  part 
of  one  moiety  of  the  residue  of  the  testator's 
estate  (which  estate  appears  to  have  been 
real  estate  only)  vested  on  the  death  of  the 
testator  in  each  of  the  testator's  two  broth- 
ers and  four  sisters  who  survived  him,  sub- 
ject to  the  widow's  rights  therein  daring 
her  life. 

The  conclusion  to  which  we  have  come 
disposes  of  the  other  questions  which  were 
started  In  the  bill.  A  decree  must  be  enter- 
ed by  a  single  justice  in  accordance  with  this 
opinion.  So  ordered. 


on  mm.  174> 

WALKUP  V.  PICKERING. 

(Supreme  Judicial  Oonrt  of  Massachusetts. 

Suffolk.    May  18,  1900.) 

MALICIOUS  PROSECUTION— EVIDENCB— 
WAIVER  OF  OBjaCTlON. 

1.  Defendant  not  having  excepted  to  the  ad- 
miaiiiun  of  testimony,  the  qnestioa  of  its  admis- 
sibility is  not  open  to  him. 

2.  It  Is  competent  for  plaintiff  in  an  action  for 
maliciou  prosecution  of  an  action  by  attach- 
ment to  prove  what  be  and  his  wife  said  to  the 
olllcer  making  the  attachment,  the  oflicer  having 
communicated  this  to  plaintiff  In  the  former  ac- 
tion, .  . 

3.  To  Efliow  malice  on  the  part  of  piamtiff  m 
aa  attachment  suit,  evidence  is  admissible  that 
he,  on  behig  told  tliat  the  attached  fnniiture  be- 
longed to  defendant's  wife,  said  tbat  "they 
wonid  not  stay  witfaont  their  famitare;  they 
would  come  around  and  settle." 

4.  A  question  asked  witness  by  plaintiff  being 
uuobjettioaable,  defendant  shoula  have  moved 
to  strike  out  anything  immaterial  or  incompe- 
tent disclosed  by  the  answer;  ana,  not  having 
done  SQ  or  excepted  to  the  answer,  he  cannot 
complain  thereof. 

Exceptions  from  superior  court,  Suffolk 
counts^:  Daniel  W.  Bond,  Judge. 

Action  by  Charles  S.  Walkup  against  Henry 
G.  Pickerli«.  Verdict  for  plalntltE,  and  de- 
fendant excepts.  ExceptifHu  orerniled. 

Defendant's  ezcepUona  are  as  follows: 
"This  is  an  action  of  tort,  in  wblch  ttae  plain- 
tiff seeks  to  recover  damages  for  a  malicious 
prosecution  of  a  former  suit  broogbt  by  this  ■ 
defendant,  Pickering,  against  this  plaintiff, 
Walfcap,  in  which  Judgment  was  entered  for 
Walkup  both  tn  the  municipal  and  superior 
courts.  It  appears  In  evidoice  that,  prior  to 
the  commencement  of  the  fimnor  snit.  Walk- 
up  had  been  a  tenant  of  a  hoose  owned  by 
Pickering;  that  Pickering  had  been  notlfled 
and  knew  that  Walkup  tras  to  remove  from 
the  bouse  oh  July  81,  1890.  and  knew  that 
Walkup  bad  a  stock  In  trade  at  his  place  of 
busluew  which  might  be  attached.  One  Bnl> 
lard,  a  constnble.  testltted.  In  substance,  that  at 
about  the  enA  of  July.  1890,  Pickering  asked 
him  to  make  an  attachment  of  furniture,  say- 
log  that  a  party  was  to  move  out  of  his  hoiiw? 
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on  Winiams  street,  where  Walkcp  llyed; 
tlMt  he  iBulIard)  told  Pickering  he  could  not 
legiily  attach  furalture;  that  Pickering  re- 
plied his  comiael  told  b]m  that  after  the  Cnr- 
nltnre  had  been  loaded  on  the  wagon  It  could 
be  attached  legally;  that  Bullard  told  Pick- 
ering he  didn't  care  to  do  H,  and  wasn't  well 
that  day,  any  way.  The  defendant  teetlfled 
that  he  gave  to  his  attorney  a  bill  against 
Walknp  to  collect,  and  Informed  the  attorney 
-that  Walknp  then  owned  a  horse,  wagon,  and 
bameas;  that  the  attorney  made  out  a  writ, 
juid  reqaested  the  defendant  to  meet  a  con> 
stable,  to  be  selected  by  the  attorney,  and 
point  out  the  team,  on  the  following  morning, 
for  attachment;  that  the  defendant  met  the 
■officer  as  thns  arranged,  and  pointed  out  the 
team  at  the  bouse  from  which  Walkup  was 
remoying,  the.  defendant  claiming  that  prevl- 
-oualy  to  pointing  it  out  he  had  notified  the 
-crastable  that  he  should  not  be  responsible 
for  any  doings  of  the  constable  in  the  matter; 
tbat  diere  was  no  fomlture  upon  the  wagon 
-at  the  time  the  defendant  pointed  out  the 
team.  It  appeared  in  evidence  that  one  Put- 
nam, who  had  been  a  constable  of  Boston  for 
abont  forty  years,  served  the  writ  In  the  for- 
naer  salt  on  July  ai,  1896.  He  testified  that 
lie  met  Pickering  accordii^  to  the  instructions 
•of  his  attorney;  that  after  waiting  the  team 
drove  up  in  front  of  the  house  then  occupied 
■by  Walkup.  and  Pickering  said,  'That  Is  the 
tpam.  and  that  Is  Walkup  driving  it,*  after- 
wards saying.  *I  don't  want  yon  to  attach  it 
Just  now;*  that  he  (Putnam)  walked  up  and 
•down  the  street  while  Walkup's  household 
furniture  was  loading  onto  the  wagon;  that 
■after  It  was  loaded  Pickering  told  him  to  go 
afaead  with  the  attachment  and  take  the  fur- 
■ntture  Just  as  it  was,  and  said,  1  will  see  yon 
iiarmless;*  that  he  told  Pickering  he  couldn't 
attach  a  man's  farnlture,  and  Pickering  re- 
plied, 'He  [Walkup]  will  pay  the  bill  rather 
tban  let  it  be  taken  away;'  that  Pickering 
then  told  him  to  take  the  furniture  to  a  ware- 
lionse  where  he  (Pickering)  had  already  made 
arrangements  for  its  storage;  and  that  Put- 
nam accordingly  took  the  load  of  furniture  to 
the  warehouse,  and  met  Pickering  there.  It 
appeared  that  Walkup's  wife  was  present 
-also,  at  the  time  of  the  attachment.  Putnam 
•was  then  asked  by  the  plaintiff  what,  if  any- 
thing, she  said  to  him  when  he  made  the  at- 
tachment Upon  objection  taken  to  the  ques- 
tion, the  plalntlfr  asked  the  witness  whether 
he  reported  to  Pickering  what  Mrs.  Walkup 
said  to  him,  and  Ptitnnm  replied  that  he  did. 
PlalntiflTs  counsel  then  Inquired  of  the  wlt- 
-ness.  'Now,  then,  will  you  state  what  Mrs. 
AValkup  did  say  to  you  at  that  time?'  The 
rlefendant  objected,  and  the  court  ruled  that, 
if  It  was  reported  to  Pickering,  the  statement 
iras  admissible  in  evidence.  The  defemlant 
-excepted,  and  Putnam  answered,  'She  said 
everything  that  was  attached— everything  that 
-was  taken  away— belonged  to  her.'  Plain- 
■flff*s  counsel  then  repeated  the  Inquiry  to  Mr. 
'Putnam,  'You  say  you  r^rarted  to  Mr.  PldE- 


eriug  that  Mrs,  Walkup  had  stated  to  you 
that  this  furniture,  horse,  and  wagon,  and  all 
the  property,  belonged  to  her?'  To  this  the 
witness  auswered,  'I  did.'  Asked  when  he  so 
reported  it  he  answered,  'Say,  five  minutes 
after—  Well,  In  fact  within  fifteen  minutes 
from  the  time  I  started  with  the  wagon  from 
Williams  street*  Asked  what  Pickering  said 
to  that  if  anything,  the  witness  answered, 
'He  said  they  would  not  stay  without  their 
furniture;  they  would  come  around  and  set- 
tle.' Evidence  was  introduced  that  upon 
reaching  the  storage  warehouse.  Its  proprietor 
told  Pickering  he  could  not  hold  the  furniture, 
and  Pickering  replied  in  the.  same  way: 
.'They  won't  go  without  their  furniture. .  They 
will  come  around  aud  settle  this  hill,'— and 
that  the  wagon  load  was  left  at  this  ware- 
house by  Pickering.  One  Sutherland  testified 
that  he  came  to  Walkup's  house  after  the 
wagon  was  loaded  with  the  furniture,  and 
saw  Pickering  sitting  in  his  bu^  one  hun- 
dred and  fifty  feet  or  more  away.  Asked  by 
plaintiffs  coimsel  what  he  heard  aud  saw 
after  he  arrived,  the  defendant  objected. 
Plalntlfl!  submitted  to  the  court  aiat  on  the 
evidence  already  Introduced,  that  Putnam  was 
acting  upon  the  orders  and  as  the  agent  of 
Pickering,  a  conversation  directed  to  Putnam 
and  In  his  hearing  would  be  competent.  The 
court  admitted  the  question,  and  defendant 
excepted.  The  witness  then  stated  that  Walk- 
up  said  the  officer  had  attached  the  furniture 
and  team,  and  the  witness  replied  that  the 
oflicer  couldn't  do  that  and  Putnam  heard 
this:  tbat  the  witness  then  said  the  same 
thing  to  Putnam,  'You  can't  attach  furniture,' 
and  Putnam  replied  that  he  was  obeying  or- 
ders, and  knew  his  business.  The  plaintiff 
introduced  evidence  tending  to  show  that  the 
furniture  so  taken  away  Included  the  beds 
and  bedding  and  other  household  furniture 
necessary  for  Walkup  and  his  family;  that 
the  clothing,  cooking  utensils,  and  food  of  the 
plaintiff  and  his  family  were  also  taken;  and 
that  the  value  of  the  whole  furniture,  includ- 
ing the  beds  and  bedding,  was  about  three 
hundred  dollars.  Full  and  appropriate  In- 
structions were  given  to  the  Jury,  to  which  no 
exceptions  were  taken." 

C.  P.  Sampson,  for  plaintiff.  AUln  &  Piper 
and  W.  W.  Hart  for  defendant 

LATHHOP.  J.  1.  No  exception  was  taken 
to  the  admission  of  the  testimony  of  Bullard, 
and  the  question  whether  It  was  admissible 
or  not  Is  not  open  to  the  defendant.  The 
same  Is  true  of  the  testimony  of  the  ware- 
houseman. 

2.  It  was  competent  to  prove  what  was  said 
by  the  defendant  In  the  original  action,  and 
by  his  wife,  to  the  officer  who  made  the  at- 
tachment; this  being  communicated  to  the 
plaintiff.  It  was  the  same  as  If  the  parties 
had  spoken  face  to  face.  This  was  notice  to 
the  plaintiff  that  the  property  belonged  to 
the  wife,  and  the  answer  ol  the  ylalotlfl  io 
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that  action,  that  "they  would  not  stay  with- 
out their  furniture;  they  would  come  around 
and  settle,"— was  admlsslUe  to  diow  malice 
on  his  part. 

3.  Aa  to  the  question  put  to  the  witness 
Sutherland,  as  to  what  he  heard  and  saw  aft- 
er he  arrived,  we  see  no  ground  of  objection. 
If  his  answer  disclosed  anything  ]mmat«'lal 
or  Incompetent  the  defendant  should  have 
asked  to  have  It  stricken  out.  This  was  not 
done,  and  no  exception  was  taken  to  the  an* 
swer.   Exceptions  overmled. 


an  kbm.  m\ 

BARKBR  T.  LAWBBNGS]  UFO.  CO. 
(Supreme  Judicial  Oourt  of  Uassachusetts. 

Middlesex.    May  18,  1900.) 

INJURT  TO  EMPLOTA-BVIDENCB— BILti  OF  BZ- 
CBPTI0N8— INSTRUCTIONS. 

1.  A  paper,  signed  before  the  trial  by  jdain- 
tiflTs  witness,  containluK  statements  differ«it 
from  his  testimony,  is,  on  his  crossrexamina- 
tlon,  competent  to  contradict  idaintiffa  evidence. 

2.  Evidence  that  plaintiff  had  said  soon  after 
the  accident  that  he  knew  that  the  hole  into 
which  he  fell  was  there  ia  admissible,  not  only 
to  contradict  his  testimony  that  he  did  not  know 
of  it.  but  to  show  his  knowledge  thereof;  such 
knowledge  being  itself  material  on  the  question 
whether  he  was  careful  or  neeligoit. 

3.  It  is  competent  to  show  that  there  waa  no 
more  steam  in  the  room,  where  plaintiff  fell  in- 
to a  hole,  at  the  time  of  the  accident,  than 
when  a  view  thereof  was  taken  by  the  jury. 

4.  The  bill  of  exceptions  not  disclosing  enongh 
to  show  that  the  matter  was  not  one  on  which 
the  opinion  of  a  qualified  expert  was  admissible, 
or  making  it  dear  that  the  witneaa  waa  not  so 
qaaliSed,  as  to  both  of  which  matters  much 
must  be  left  to  the  trial  jud^e.  error  cannot  be 

Eredicated  OQ  the  testimony  of  the  person  who 
ad  for  some  years  been  In  charge  of  the  room 
where  the  accident  occurred,  and  who  was  there 
shortly  before  and  after,  thoi^  not  at  the  time 
of  the  accident  as  to  whether  there  would  have 
been  steam  enough  in  the  room  at  the  time  of 
the  accident  to  obstruct  the  view  of  a  man  of 
ordinary  eyesight. 

5.  A  cont«ition  as  to  error  In  iDStmctions, 
not  shown  by  the  IM  of  exceptions  to  have 
been  made  at  the  trial,  cannot  be  made  In  the 
appellate  court. 

6.  An  Instraction,  given  under  the  head  of  as- 
sumption of  risk,  that  if  tJaiotlff  knew  of  the 
existeoce  of  the  hole  he  fell  into,  or  would  have 
known  of  it  In  the  exercise  of  proper  care  with 
reference  to  what  waa  going  on  there  ao  far  as 
he  knew  It  he  could  not  recover,  and  that  if  he 
did  not  know  of  it;  and  would  not  have  known 
of  it  in  the  exercise  of  proper  care,  the  jury 
must  inquire  whether  the  injury  was  doe  solely 
to  some  neglect  of  duty  by  defendant  is  not 
m^ndlcial  to  plaintiff,  even  If  the  matter  dtould 
be  referred  to  Uie  head  of  contributory  negU- 
i^ence. 

Exceptions  from  superior  court  Middlesex 
county;  Daniel  W.  Bond,  Judge. 

Action  of  trart  by  one  Barker  against  the 
X^wrence  Manufacturing  Cknujiany  for  per- 
sonal Injuries.  Yeidlct  for  defendant  Plain- 
tiff excepts.    Kxceptiotts  overruled. 

Jerome  F.  Manning,  for  plaintiff.  Geo.  F. 
lUchardson,  tor  defendant 

BARKER,  J.  There  are  five  exceptions  to 
the  introduction  ot  evidence.   The  first  was 


to  a  ruling  that  a  written  paper  signed  be- 
fore the  time  of  the  trial  by  a  person  called 
as  a  witness  by  the  plaintiff,  and  under  cross- 
examination,  might  be  put  In  evidence  to 
show  that  the  witness  had  made  statements 
different  from  his  testimony.  The  third  and 
fourth  were  to  the  admission  of  evldmce 
tending  to  show  that  the  plaintiff  bad.  said 
soon  after  the  accident  that  he  knew  that 
the  hole  into  which  he  fell  was  there,  he  bar- 
ing testified  that  he  did  not  know  that  the 
floor  was  taken  up  at  that  place.  In  each  In- 
stance the  evidence  was  competent  as  a  cmi- 
tradlction  of  evidence  put  In  by  the  plaintiff. 
Irrespective  of  any  contradiction,  the  evi- 
dence of  the  plaintiff's  own  statements  was 
competent  &s  his  admission  of  his  knowl- 
edge of  the  existence  of  the  opening  Into 
which  he  fell;  that  knowledge  being  Itself 
material  upon  the  question  whether  he  was 
careful  or  negligent  The  fifth  exception 
waa  to  evidence  that  there  was  no  more 
steam  In  the  room  at  the  time  of  the  acci- 
dent than  when  the  view  waa  taken  by  the 
Jury.  It  la  pT(q>er  to  allow  evidence  to  show, 
if  such  a  matter  Is  in  dispute,  how  far,  if  at 
all,  the  conditions  due  to  temporary  causes  at 
the  time  of  the  view  differed  from  those 
which  existed  at  the  time  of  the  accident; 
otherwise,  the  view  might  be  misleading. 
Besides  this,  the  evidence  waa  competent  to 
shoW  how  much  steam  waa  In  the  room  at 
the  time  of  the  accident 

The  second  exception  is  to  the  evidence  of 
the  defendant's  witness,  who  bad  been  In 
charge  of  the  room  for  some  years,  as  to 
whether  there  would  have  been  steam  enongh 
in  the  room  at  the  time  of  the  accident  to  ob- 
struct the  view  of  a  man  of  ordinary  eyesight 
The  witness  was  in  the  room  shortly  before 
and  shortly  after  the  accident,  but  not  when 
it  occurred.  The  bill  of  exceptions  does  not 
disclose  enough  to  show  that  the  matter  waa 
not  one  upon  which  the  opinion  of  a  qualified 
expert  was  admissible,  nor  make  It  clear  that 
the  witness  was  not  so  qualified.  Upon  both 
these  matters  much  must  be  left  to  tbe  judge 
who  controls  the  trial. 

There  was  objection  on  the  part  of  the 
plaintiff  to  the  use  of  a  plan  by  the  defend- 
ant No  exception  to  the  course  of  the  pre- 
siding judge  with  respect  to  the  plan  Is 
shown  by  the  bill  to  have  been  taken.  Be- 
fore the  plan  was  allowed  to  go  to  the  Jnry, 
it  was  sworn  to  by  the  engineer  who  made 
it.  If  an  exception  was  taken,  no  error  In 
dealing  with  the  plan  is  shown. 

Before  the  arguments  the  plaintiff  submit- 
ted requests  for  Instructions  to  be  given  to 
the  jury,  and  they  were  refused.  The  bill 
does  not  state  that  any  exception  was  taken 
to  this  refusal.  The  whole  charge  is  stated 
in  the  bin,  but  the  only  exception  taken  to 
the  charge  was  at  Its  close,  when  the  plain- 
tiff's counsel  excepted  to  that  portion  of  it 
relating  to  the  assumption  of  risk  by  the 
plaintiff;  claiming  that,  the  hole  not  being  In 
the  floor  when  the  plaintiff  went  to  work,  he 
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did  Dot  BSBome  th«  rlik  of  It  Notwithstand- 
ing the  fiict  that  the  011I7  excepHon  In  con- 
nection with  the  chaige  waa  to  that  part  of 
ft  which  dealt  wlOi  the  queatlon  of  the  plain- 
tiff's asBumptiui  of  the  rlak,  the  plaintiff  now 
contends  that  his  request  for  Instroctlona 
should  hare  been  giveD,  and  that  the  charge 
was  Incorrect  iq>oa  the  subject  <tf  dne  care 
and  of  coutrlbntory  negligence.  No  citation 
of  authorities  Is  needed  to  ibow  that  he  can- 
not now  be  allowed  to  make  a  contention 
which  the  bill  does  not  show  that  he  made  at 
the  trial.  The  substance  at  the  Inetroctlon 
given  as  to  the  assomptlui  of  the  risk  was 
that  if  tiie  plaintiff  knew  that  the  hole  was 
there,  or  would  have  known  of  the  opening 
In  the  exercise  of  proirar  eaze  with  reference 
to  what  was  going  oa  there  so  ter  as  he 
knew  it,  he  could  not  recover,  and  tbat  If  he 
did  not  know  of  the  opening,  and  would  not 
Iiave  known  of  it  in  the  exercise  of  proper 
care,  the  Jur7  mnst  Inqnlre  whether  the  In- 
jury was  dne  solely  to  some  neglect  of  duty 
on  the  defendant's  part  Wbetbor  the  case 
properly  is  to  be  described  in  terms  of  the 
plaintiff's  negligence,  or  of  assumption  of  the 
risk,  the  plaintiff  was  not  injured  by  the  in- 
stroctlona  See  Goldthwait  t.  Railway  Co., 
jeo  Mass.  664  666,  86  N.  E.  and  cases 
cited:  Wheltim  t.  Railway  Oo^  172  Maaa 
536.  62  N.  B.  1C72;  Barnard  T.  Sdurafft.  1«8 
MaasL  211,  46  N.  B.  621.  BxoQptkms  over- 
ruled. 


on  umb.  a?) 

SMITH  T.  PAUL  BOTTON  CO. 

(Snpreme  Judicial  Court  of  Blassaidinsetts. 

Suffolk.  May  18,  IfiOOJ 

mjURIBS  —  KVIDEtNOB— AUDSnUBNT  QROUKDS 
—NEOLIOENCE— OWNERSHIP  —  DOCUMBNTS— 
AUTHBNTICATION  —  PRESUMPTION  —  COURT 
RBCOBDS— INCONSISTENT  ACTS— TRIAL  —  IN- 
STRUCTIONS —  QVBSTIOH  FOB  JURT  — FINCK 
IN08-CONTRA0T8-C0L0RABLa  CONTRiLCT  — 
BONA  FIDKS. 

1.  Where  reeorery  was  soag'ht  for  Injories  at 
amusement  grounds,  and  It  was  ahown  that 
defendant's  name  was  painted  over  the  entrance 
it  was  not  error  to  admit  in  evidence  certlfled 
eoides  of  Instruments  pturporting  to  be  executed 
by  defendant  and  its  officers  and  directors  in 
pursuance  of  law,  referring  to  snch  amueement 
grounds  as  defendant's  usual  place  of  business 
and  post-office  address,  and  applying  for  a  dty 
license  to  give  entertainments  tiiere,  without  au- 
tfaeotication  apart  from  such  copies^  since  the 
[resumption  that  a  name  Is  borne  by  but  one 
party  warranted  the  inference  that  they  related 
to  defendant  and  that  they  purported  to  be  exe- 
cuted pursuant  to  law  warranted  the  inference 
Cr<HQ  tne  copies  that  tlie  InBtruments  were  genu- 
ine acts  of  defendant 

2.  Where  defendant  denied  any  connection 
with  the  place  of  amus^ent  where  an  injury 
occurred,  and  its  witness  testified  that  the  place 
was  under  the  exclusive  control  and  manage- 
ment  of  a  foreign  corporation  using  defendant's 
name  without  autbori^,  it  was  proper  to  admit 
as  evidence  in  rebuttal^  the  reconl  of  another  ac- 
tion against  defendant  in  the  same  court  for  in- 
juries sustained  on  the  same  grounds.  In  which 
defendant  ^  anch  witness,  as  its  manager,  had 
petitiooed  for  reduction  of  an  attachment,  and 
answered,  allegtaig  pn^^storshlp  of  snch  plaoe 
«f  amusemnt 


3.  Where  evidence  diowed  Injury  to .  plaintiff 
while  exercising  due  care,  arismg  from  negli- 
gence in  coodncting  a  sport  in  amusement 
grounds,  and  that  defendant's  name  was  kept 
over  the  entrance,  and  that  instruments  execut- 
ed in  connectlcHi  with  the  place  purported  to  es- 
tablish defendant  as  proprietor,  while  defendant's 
witness  testified  that  the  particular  sport  in 
iriiich  idaintiS  was  injured  was  conducted  ex- 
clttsivHy  by  a  third  person,  and  that  sadi  (dace 
was  run  by  another  company  under  a  contract 
with  defendant  requiring  such  compaoj;  to  c(m- 
struct  and  equip  it  and  -that  after  reimburse- 
ment for  costs  and  expenses  the  property  and 
profits  should  be  jointly  enjoyed  by  the  two. 
an  Instruction  that,  on  all  the  evidence,  plaintiff 
could  not  maintain  her  action,  was  mopmj  re- 
fused, since  the  conduct  of  the  partlcnur  sport 
was  a  question  for  the  jury,  and  the  contract 
tended  to  prove  such  connection  of  defendant 
with  the  bu^esB  as  to  make  it  responsible  for 

4.  An^&tmctitm  that  there  was  no  evidence 
that  such  ouitract  was  fraudulent  colorable,  or 
otherwise  than  bona  fide,  was  iffoperly  refused, 
since,  under  the  contract,  defendant  was  chief 
owner  hi  the  enteritises  and  testimony  that  it 
had  no  real  sbaie  in  the  management  or  control, 
and  its  name  was  used  merely  because  more  pop- 
ular, was  sufficient  to  raise  a  quesaon  whether 
the  contract  was  not  colorable. 

Bxceptlona  txcm  snperidr  court*  Suffolk 
county. 

Action  by  Mlnne  A.  Smith  against  the  Paul 
BoytoD  Company  for  injuries.  There  was  a 
verdict  for  plaintiff,  and  defendant  ttringa  ex* 
ceptiona  Overruled. 

La  Fayette  O.  Blair,  for  plaintiff.  Bhec^ 

man  L.  Whipple,  for  defendant 

BARKER,  J.  The  plamtlfl  visited  an  In- 
closure  known  as  an  "amusement  ground,"  to 
which  the  payment  of  a  fee  gave  her  admls- 
skm;  an  additional  sum  being  payable  for 
each  Bitort  In  whi<di  she  there  engaged.  She 
was  In  the  exercise  of  due  care,  and  the  cause 
of  her  Injury  was  the  negligence  of  the  at- 
^dants  In  charge  of  a  8p<Hl  In  which  she 
was  participating  when  hart  The  contention 
of  the  defendant  corporation  was  that  It  was 
not  in  charge  or  control  of  the  appliance,  and 
had  nottiing  to  do  with  Its  operaUon.  The 
defendant's  name  was  painted  over  the  en- 
trance to  the  grounds.  Aside  from  the  evi- 
dence of  this  fact,  all  the  other  evidence  in- 
troduced by  the  plaintiff,  charghig  the  defend- 
ant with  the  management  of  the  grounds,  was 
admitted  subject  to  the  defendant's  excep- 
tion. Among  the  evidence  thus  admitted 
were  certified  copies  of  three  written  instm- 
ments,  two  of  which  purported  to  be  acts  of 
the  defendant  corporation,  and  the  other  to 
be  the  act  of  the  president  treasurer,  secre- 
tary, and  a  majority  of  the  directors.  The 
one  last  mentioned  bore  the  earliest  date, 
July  1,  1896,  and  was  a  certificate  under  St 
1884,  c.  330,  "concerning  foreign  corporations 
having  a  usual  place  of  business  In  this  com- 
monwealth," purporting  to  state  the  facto 
concerning  the  Paul  Boyttm  Company,  an  lUi- 
Dols  coriraratlon,  required  to  be  stated  by 
that  statute.  The  second  Instrument  was 
dated  July  16.  1807,  and  purported  to  he  an 
application  of  the  Paul  Boyton  Company  to 
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tbe  board  of  aldermen  of  tbe  dty  for  a  license. 
The  third  bore  date  April  27,  1898,  and  pur- 
ported to  be  the  return  of  tbe  Paul  Boy  ton 
Companr,  as  an  Illinois  corpmration,  as  of 
the  l&t  day  of  the  preceding  March,  In  com- 
pliance with  the  provisions  of  St.  1891,  c. 
341,  "An  act  concernb^  foreign  corporations 
having  a  usual  place  of  businesa  In  this  com- 
monwealth." Tbe  amusement  grounds  refer- 
red to  in  these  instruments  was  tbe  place 
where  the  plaintiff  was  hurt  Tbe  first  re- 
ferred to  them  as  the  usual  place  of  business 
of  the  corporation,  and  the  place  where  no- 
tice and  copies  of  legal  process  sbould  be  adr 
dressed;  tbe  second  asked  for  a  license  for 
the  entertainments  there;  and  tiie  third  gave 
the  same  place  as  tbe  post-office  address  of 
the  company,  and  as  ita  usual  place  of  busi- 
ness In  the  summer  season.  The  certified 
copies  of  these  Instruments  were  admitted 
without  other  proof  as  to  who  signed  them,  or 
as  to  the  autbority  of  the  persons  so  signing, 
than  appeared  from  tbe  copies  themselTes, 
except  that  a  witness  (Wallace  £.  Hyde)  call- 
ed tta  the  defendant  testified  that  tbe  words 
"Paul  B<vton  Company,  by  Wallace  B.  Byde, 
Manager,"  were  signed  by  bim  to  the  appli- 
cation for  llicense.  Tbe  copies  were  admitted 
rightly.  The  writ  was  dated  September  1. 
1897,  and  alleged  that  the  defendant  was  a 
corporation  duly  established  by  law,  and  bar- 
ing a  usual  place  of  business  In  tbe  dty  of 
Boston.  The  InBtruments  were  acts  wtaldi 
were  required  by  law  to  be  performed  by  the 
defendant,  If  It  was  a  foreign  corporation, 
and  engaged  In  buslneH  at  tbe  place  where 
tbe  plaintur  received  ber  injury.  There  was 
no  answer  in  abatement  The  tact  that  th6 
words  "Pan!  Boyton  Company"  were  painted 
over  tbe  entrance  to  tbe  grounds,  admitted  In 
evidence  without  objection,  tended  to  show 
that  the  grounds  were  the  place  of  business  of 
a  concern  having  the  name  alleged  in  the  writ 
to  b6  tbe  corporate  name  of  tbe  defendant 
The  presnmptton  that  a  certain  name  Is  borne 
and  used  by  but  one  party  made  It  right  to  In- 
fer that  tbe  Instruments  related  to  the  de- 
fendant anfl  the  fact  that  they  purported  to 
b^  ^ade  and  filed  In  pursuance  of  law  made 
it  right  to  infer,  from  tbe  c(9lea  ttaemselTes; 
tbat  tbe  instruments  were  genuine,  and  were 
acta  of  tbe  defendant  relevant  to  tbe  Issues 
upon  trial,  and  so  admissible  In  evidence 
against  It 

2.  The  ezcepticms  to  the  question  asked  In 
cross-examination  of  a  witness  called  by  the 
defendant  Is  not  argued,  and  we  treat  It  as 
waived. 

3.  Tbe  defendant  having  Introduced  tbe 
testimony  of  Wallace  E.  Hyde,  tending  to 
ihow  that  It  had  never  done  business  at  tbe 
tilace  In  question,  and  tbat  tbe  place  was  In 
fact  under  tbe  control  and  management  of 
another  foreign  corporation,  which  used 
tberewitb  tbe  name  Paul  Boyton  Con.jany 
without  authority  from  the  defendant,  solely 
hecanse  It  waa  a  popular  name,  thereupon 
tbe  plahitiff  was  allowed  to  put  In  evidence; 


In  rebuttal,  tbe  record  of  an  acUon  in  the 
superior  court  against  tbe  defendant  In  this 
caac,  to  recover  against  It  damages  for  a. 
personal  Injury  alleged  to  have  been  sustain- 
ed by  a  visitor  to  tbe  same  grounds,  in  which 
action  the  defendant  by  a  petition  sfsrned* 
'•Paul   Boyton   Company,   by  Waljace  B. 
Hyde,  Manager,"  had  pettttoned  for  a  reduc- 
tion of  an  attachment  made  therela  of  Its 
property.  The  record  also  showed  that  tbe 
answer  filed  In  tbe  case,  and  silgaeA  by  the 
defendant's  attorney,  alleged  tbat  It  was  tbe 
proprietor  of  tbe  place  of  amusemmt  and 
that  if  the  plalntiCC  thereto  was  hurt  It  was 
through  bis  own  negligence,  and  also  tbat 
Judgment  had  been  entered  In  the  caae  for 
ibe  plabitlfC  for  damages  and  costs.    It  Is 
contoided  In  support  of  the  exception  to  the 
admission  of  this  record  tbat  It  should  hare 
been  tiered  In  chlet  If  at  alt;  tbat  it  does 
not  appear  when  the  transactions  which  the 
record  tended  to  prove  took  place;  and  that 
the  answw  waa  not  competent  under  tbe  de- 
cision in  Dennis  v.  Williams,  18S  Mass.  28. 
But  tbe  order  of  evidence  is  within  tbe  dis- 
cretion of  the  trial  conrt,  as  slso  is  the  ques- . 
tlon  whether  matters  of  whl^  eyldenee  is 
olfered  are  too  remote  In  point  of  time. 
There  was  no  request  to  withdraw  that 
part  of  the  record  wbltA  disclosed  the  tenor 
of  the  answer  dgned  by  counsel  from  the 
consideration  of  the  Jury.   The  record  was 
competent  so  far  as  It  tended,  aside  from  the 
statements  of  the  answer,  to  prove  that  tiie 
defendant  had  acted  concerning  the  place  of 
amusement  In  a  manner  Inconsistent  wltii 
ite  contention  at  the  trial,  that  It  bad  no  con- 
nection whatever  with  the  grounds  or  with 
the  bnslnesB  there  oimdacted.  As  no  specific 
instructltms  were  asked  as  to  tbe  answer,  the 
question  whether  Its  statements  were  com- 
petent as  admissions  of  the  defendant  ii  not 
now  open,  and  we  express  no  opinion  npon 
it 

4.  The  request  for  an  instroctlon  thst  upon 
an  the  evidence  tbe  plaintitt  could  not  main- 
tain ber  action  was  rightly,  refused.  Tbe 
Ivceping  of  tbe  defradant's  name  aver  the 
entrance,  and  the  statements  of  the  three  in- 
strum^ts  which  purported  to  connect  it  with 
the  business  as  proprietor,  were  to  be  weld- 
ed with  the  testimony  of  tbe  witness  who 
testified  tliat  tbe  special  sport  In  which  the 
plalntlfC  was  engaged  whm  hurt  was  one 
for  which  a  third  person  was  alone  respon- 
sible, and  that  tbe  management  and  con- 
trol of  the  grounds  In  fact  belonged  to  tbe 
Grace  &  Hyde  Company,  and  with  tbe  con- 
tract between  tbat  company  and  tbe  defend- 
ant a  copy  of  wbtdi  was  put  In  by  the  lat- 
ter. Tbe  contract  required  tbe  Orace  & 
Hyde  Company  to  construct  equip,  and 
complete  the  whole  enterpiUse  by  May  1, 
1890,  and  contemplated  the  reimbursement 
of  tbe  company  for  Its  advances  by  the  re- 
ceipts from  tbe  grounds  within  four  months 
after  they  ^onld  be  opened  to  tbe  public^ 
and  provided  for  an  association  tbeteafto^ 
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of  tlw  two  GorporftUont  la  the  pomanent 
condact  and  nunagemeiit  of  the  enterprise, 
M  that  erery  valuable  tliinc  pertaining  to  It 
sbonld  be  owned,  and  tbe  use  and  Income 
from  It  enjoyed.  Jointly  by  the  twa  If  It 
waa  not  a  colorable  contract,  It  tended  to 
prove  anch  a  connection  of  the  defendant 
wltb  the  bnaineaa  aa  to  make  It  reiponalble 
In  an  action  of  tort  for  negligence.  In  8D<A 
an  action  tbe  plaintiff  could  hold  any  one 
of  aerenU  responaitde  i^rtlea.  Bealdea  this, 
the  Jury  could  believe  or  diab^leve  the  tes- 
timony that  the  parttcidar  aptnrt  In  which  tbe 
I^ntlfl  waa  hurt  waa  wholly  owned  and 
cMitnrtled  by  a  stranger.  Thrir  finding 
ag^at  the  defendant  waa  Juetlfled  by  the 
eridence. 

5b  The  exemption  to  the  refusal  to  give,  at 
tbe  dose  at  the  charge,  tbe  Instruction  that 
there  was  no  erldsnce  that  the  contract  be- 
tween the  Grace  A  Hyde  Company  and  the 
detMidant  waa  fraudulent  or  colorable,  m 
otherwlae  than  bona  fide,  must  be  overruled. 
By  the  terms  ot  the  contract,  the  defend- 
ant In  whose  name  tiie  enterprise  was  con- 
ducted waa  Its  dUef  owner.  The  teatimouy 
that  the  defendant  bad  no  real  share  In  the 
management  or  control,  and  that  Its  name 
waa  used  by  the  Grace  A  Hyde  Company, 
Inatead  of  Its  own,  merely  because  It  was  a 
more  popular  name,  was  enough  to  raise  a 
question  whether  the  contract  waa  not  color- 
abl&   Ezceptiona  ovemiled. 


an 


inn 


FAY  et  al.  t.  HAHRIXGTON. 

(Soprane  Jndidal  Conrt  of  Massachusetts. 

Middlesex.   Jane  1,  1000.) 

UBKU-RXTRlAIr-TWO  BILLS  OF. EXCEPTIONS 
— PARTIBS*  ASSUMPTION— NEWSPAPER  ARTI- 
CLB— ABSENCK  QF  8PBQIAL  DAHAQG—LIBEL- 
OU8  CHARACTBA  ^  CBHURABR  —  EFFECT  — 
HARMLESS  BRSOR  —  INSTRUCTIONS  —  KB- 
PRINT  OF  ABTICLB-ACTUAL  UAUCE-BVI- 
DBNCB. 

1.  Where,  In  conseqaenoe  of  a  miiiuiderstand- 
ing,  plaiDtiffs  were  prvveoted  from  fully  present- 
ing tlwir  cue.  and  a  bill  exceptions  was  al- 
lowed after  wdict  tor  defendant,  and  a  new 
trial  was  then  granted  pinintiffs  on  the  phase  of 
their  claim  not  considered,  which  ag:ain  resulted 
in  defendant's  favor,  at  the  close  of  which  a 
■econd  biD  ot  exceptions  was  allowed,  and  coun- 
sel for  both  parties  assume  on  appeal  that  the 
first  Mil  of  exceptions  is  not  waived  by  tbe  stib- 
eeqnent  proceedmcs,  the  stu>r«ne  court  will  fol- 
low that  assamption.  and  will  review  both  hills. 

2.  A  newspaper  article  obargiag  plaintiffs, 
managers  of  an  opcm  house,  with  discriminat- 
ing unfairly  against  tbe  Irish,  is  not  libelous  per 
se.  so  as  to  be  actionable,  in  the  abeeuce  of  an 
allegation  of  special  damage,  though  quite  a 
larve  proportion  of  the  readers  of  the  paper  are 
Irish,  and  plaintiffii'  audiences  partly  Irian. 

3.  Articles  in  defendant's  nen-spaper  charged 
that  plaintiffs'  opera  bouse  was  slimlr  attended 
because  of  its  high  prices,  and  because  "it  had 
jriven  unmistakable  evidence  that  certain  peo^e 
who  form  the  bone  and  sinew  of  the  town  were 
not  catered  to."  They  also  referred  to  plaintiffs' 
"well-known  contemptuous  exiffcssioos  concern- 
ing the  very  people  to  whom  tbey  looked  for 

Ktrouage  on  tiie  night  when  their  theater  was 
t  partly  filled."    They  also  attributed  to 
tfn*pA**  the  ttatemeut  that  plaintiffs'  opem 
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house  could  "get  along  very  well  without  seek- 
ing the  patronage  of  the  particular  class"  who 
read  the  newspaper.  They  also  charged  thol 
plaintiffs,  in  the  privacy  of  their  office,  "came 

firetty  near  doing  what  they  could  not  do  pub- 
iciy  without  putting  out  a  sign,  'No  Irish  Need 
Apply.' "  They  also  said  that  plaintiffB'  ancce- 
tois  "were  respectable  Irish  people,  who  would 
not  countenance  discrimination  against  any 
class."  Beld,  that  none  of  the  expres^ons  were 
libelous  as  charging  a  discrimioation  afiralnst 
Irish  people  In  the  conduct  of  idaintiffS'  business. 

4.  Where  defendant's  demurrer  to  counts  in 
plaintiff's  petition  charging  certain  newspaper 
articles  to  be  libelous  Is  overruled,  such  ruling  is 
not  necessarily  a  determination  that  tbe  articles 
are  libelous  as  a  matter  of  law,  so  as  to  pre- 
clude the  submission  ot  their  libelous  diaraeter 
to  the  jury. 

0.  Where  demurrers  to  connta  in  plaintiffs'  pe- 
tition charging  certain  newspaper  articles  *to  be 
libelous  are  sustained,  when  tney  should  have 
been  overruled,  the  subsequent  submission  of  the 
libelous  character  of  the  articles  to  the  Jury, 
though  technically  wrong.  Is  harmless  error. 

6.  Where  newspaper  artldea  declared  on  as 
libelous  do  not  allege  disputed  facta,  but  are 
criticisnia  on  admitted  facts,  so  that  the  real  is- 
sue is  as  to  their  reasonableness  as  c<»nment8 
on  matters  of  public  inmest,  it  is  proper  to  sub- 
mit the  entire  question  of  defendant  s  liability 
to  the  jury,  and  to  refuse  to  instruct  that  the 
articles  were  lil>elons  as  charging  plaintiffs  with 
extortion  and  cheating,  and  that  thehr  truth 
alone  would  constitute  a  defense. 

7.  Where  newspaper  arddea  declared  oa  as 
libelous  refer  to  a  particular  exhibition  at  plain- 
tiffs' opera  house,  It  is  proper  to  refuse  to  In- 
struct that  they  are  tibelous  as  cbardng  {Jain- 
tiffs'  with  giving  indecent  and  immoral  dows  In 
the  conduct  of  their  bosiness,  since  the  articles 
did  not  charge  a  habit,  as  tbe  instructicm  aaked 
implied. 

8.  Where,  In  a  libel  suit  based  on  certain 
newspaper  articles,  defendant's  reprint  of  an  ar- 
ticle from  another  paper,  which  baa  reprinted  one 
of  the  articles  snra  on  with  conunents,  was  in- 
troduced in  evidence,  it  was  proper  to  refuse  to 
instruct  th(U  defendant  was  liable  therefor. 

9.  Where,  in  a  libel  suit  based  on  certain 
newspaper  articles,  defendant's  reprint  of  an  ar- 
ticle from  another  papert  which  had  repriate*] 
one  of  the  articles  sued  on  with  commeuta,  wan 
Introduced  In  evidence,  It  was  ivoper  to  leave 
its  weight  as  evidence  of  malice  to  the  jury  un- 
der an  instruction  that  actual  malevolent  intent 
is  required  by  Pub.  St.  c.  167,  i  80,  to  rebut 
the  d^ense  of  the  truth  of  the  libelous  matter. 

10.  In  a  libd  suit  for  charing  plaintiffs  in  a 
newspaper  article  with  permittmg  an  indecent 
and  Immoral  exhibition  at  their  oi>era  house,  it 
was  proper  to  exclude  evidence  that  the  cos- 
tumes worn  by  the  women  who  daticed  on  tbe 
stage  at  that  nerfonuanee  were  similar  In  style 
to  those  usually  worn  by  young  women  in  that 
occupation,  rince  it  is  a  matter  of  common 
knowledge  that  such  costumes  vary  so  greatly 
as  to  male  the  evidence  wholly  uninetructive. 

Exceptions  from  superior  court.  Middlesex 
county;  Caleb 'Blodgett.  Judge. 

Action  by  Fay  and  others  against  Harring- 
ton. Judgment  for  defendant,  and  plaintiffs 
except.  Exceptions  overruled. 

W.  H.  Bent,  for  plalntlfls.  J.  J.  A  W.  A. 

Hogan.  for  defendant 

HOLMBS,  a  J.  This  la  an  action  for  al- 
leged libels,  and  baa  been  tried  twice  in  the 
superior  court  At  tbe  first  trial,  after  a 
verdict  for  the  defendant,  a  bill  of  exceptions 
was  allowed,  which  Is  before  us.  A  motion 
for  a  new  trial  also  waa  made,  and  the  rer* 


Digitized  by  Google 


870 


B7  NORTHEASTBKN  RBPORTEK. 


(Masa. 


dlct  was  set  aside  "as  to  that  part  of  the 
plaintiffs'  claim  ■which  relates  to  Injury  from 
plaintiffs  being  brought  Into  public  hatred 
and  contempt,"  and  a  new  trial  was  ordered 
vjfim  the  condition  that  the  plaintiffs  should 
claim  only  on  that  ground.  A  second  trial 
was  had,  which  resulted  In  a  second  verdict 
tor  the  defendant,  and  at  this  trial  a  second 
bin  of  exceptions  was  allowed,  which  also 
Is  here.  The  peculiar  order  seems  to  have 
been  made  because  of  a  misunderstanding 
which  bad  prevented  the  plaintiffs  from  pre- 
senting their  case  fully;  and  without  further 
explanation  we  shall  assume,  as  both  coun- 
sel assume,  that  the  first  exceptions  were 
not  waived  by  what  was  done  after  they 
were  allowed. 

The  plaintiffs  are  the  proprietors  of  a  thea- 
ter in  Lowell,  called  the  "Opera  House," 
and  the  defendant  Is  the  owner  and  publisher 
6t  a  newspaper  called  the  Lowell  Dally  Sun. 
The  alleged  libels  are  articles  published  in 
that  paper.  The  first  exception  that  we  shall 
consider  is  to  a  ruling  at  the  second  trial 
that  the  articles  were  not  libelous  as  char- 
ging the  plaintiffs  with  discriminating  un- 
fairly against  the  Irish  population  In  their 
business  of  giving  entertainments  to  t^ie  pub- 
lic. This  ruling  was  right  In  substance  and 
effect,  tf  not  In  form.  There  does  not  ap- 
pear to  have  been  any  allegation  or  proof  of 
special  damages,  so  that,  even  If  the  ortlclei 
had  made  the  charge  supposed^  they  would 
not  have  been  actionable.  It  cannot  be  said 
that  such  a  charge  necessarily  and  in  all 
populations  would  be  hurtful  in  Its  effect  up- 
on a  man's  business.  It  is  true  that  at  the 
first  trial,  when  a  similar  question  was  rais- 
ed. It  appeared  that  "quite  a  large  propor- 
tion" of  the  readers  of  the  defendant's  pa- 
per were  Irish  people,  and  that  the  Opera- 
House  audiences  were  partly  Irish.  But  even 
these  facts  are  not  enough  to  show  that  the 
statements  would  hurt  the  plaintiffs. 

Moreover,  It  is  doubtful,  at  least,  wheth- 
er the  articles  make  the  charge  alleged.  The 
first  one,  entitled  "Contrast  at  the  Thea- 
ters," after  saying  that  there  were  two  ex- 
cellent Irish  plays  In  Lowell  last  evening, 
one  at  the  new  Music  Hall,  the  other  at 
the  Opera  Honse,  and  that  the  Music  Hall 
was  crowded,  while  the  Opera  House  "was 
sllmly  attended,"  adds  that:  "Music  Hall 
has  popular  prices,  the  best  seats  In  the 
house  selling  at  60c.,  while  the  management 
caters  for  all  classes  of  people  without  dis- 
crimination. The  Opera  House  charges  from 
$1  to  $1.60  for  Its  best  seats,  and  gives  un- 
mistakable evidence  that  certain  people  who 
toTjh  the  boD^  and  sinew  of  the  town  are  not 
catered  to."  The  beginning  Is  to  the  effect 
that  the  public  has  discriminated  against  the 
plaintiffs,  not  the  plaintiffs  against  any  part 
of  the  public,  and  the  article  then  suggests 
as  a  reason  that  the  plaintiffs  charge  high 
prices,  and  do  not  cater  to  the  bone  and  sin- 
ew of  the  town.  It  Is  doubtful  U  the  last 
words  inroperly  could  be  found  to  refer  to 


the  Irish,  rather  than  to  the  laboring  class 
generally,  and  it  Is  clear  that  they  do  not 
charge  any  improper  discrimination,  or  any- 
thing more  than  a  perfectly  legitimate  elec- 
tion as  to  what  class  of  audience  shall  be 
sought. 

The  other  article  relied  on  has  a  beading 
declaring  that  the  Sun  wlU  not  be  coerced, 
and  is  mainly  devoted  to  an  account  of  tlie 
Sun's  controversy  with  the  Opera  House.  In 
the  course  of  It,  It  mentions  the  "well-known 
contemptuous  expressions"  of  the  jdaintifirs 
"concerning  the  very  people  to  whom  tbey 
looked  for  patronage  on  the  night  when  their 
theater  was  but  partly  filled,  and  the  new 
Music  Hall  crowded  to  the  doors."  Assum- 
ing that  the  people  referred  to  were  the  Irish 
p(^nilatlon,  so  far  from  charging  a  dlacrim- 
Inatlon  against  them  this  article  indicates 
that  the  plaintiffs  looked  to  them  for  patron- 
age. It  charges  contemptuona  expressions  in 
conversation,  and  such  a  charge,  If  believed, 
mlgbt  tend  to  keep  the  Irish  away;  bnt  it 
does  not  charge  unfair  discrimination  in  the 
management  of  the  theater.  So  of  an  alleged 
statement  by  one  of.  the  idainUffs  that  "the 
Opera  House  could  g^t  along  very  well  with- 
out seeking  the  patrooi^  of  the  partlcalar 
class  who  read  the  Sun";  and  so  of  the  aug- 
gesUcm  that  the  same  plalntUf.  "in  the  pii- 
racy  of  his  office,  came  pretty  near  doing 
what  he  could  not  do  publicly  without  pat- 
ting out  ft  sign  'Ko  Irish' Need  Apply.'  This 
he  dared  not  do*"  etc.  The  only  other  state- 
ment which  we  notice— for  none  Is  pointed 
out  on  behalf  of  the  plaintiffs— is  that  the 
same  plaintiffs'  ancestors  "were  respectable 
Irish  people,  who  would  not  countenance  dis- 
crimination against  any  dlass,"  etc.  This 
does  not  aUege  that  llie  plaintiffs  discrim- 
inated. 

The  article,  as  a  whole,  appears  rather  to 
negative  the  notion,  and  to  make  public  pri- 
vate expressions  to  show  that  the  plaintiffs 
perhaps  would  like  to  discriminate  but  did 
not  dare. 

The  next  exception  which  we  shall  take  up 
is  to  a  refusal  to  rule  at  the  first  trial  that 
as  a  demurrer  to  the  several  counts  had  been 
overruled.  It  was  established  as  matter  of 
law  that  the  articles  set  forth  were  llbelons, 
and  that  the  defendant  was  liable  unless  he 
proved  the  truth  of  the  matter  alleged.  An 
important  part  of  the  Justification  of  the 
articles  was  not  truth,  but  that  they,  or  parts 
of  them,  were  reasonable  criticisms  upon  a 
matter  of  public  Interest  Burt  v.  Newspaper 
Co.,  164  Mass.  238,  242,  2^,  28  N.  B.  1,  13 
L.  R.  A.  97.  But  leaving  tills  on  one  side, 
the  overruling  of  the  demurrer  did  not  have 
the  effect  attributed  to  It  We  assmne  that, 
so  long  as  the  order  stood  unreversed  upon 
the  record.  It  was  binding  to  the  extent  of  Its 
consequences  upon  judges  of  the  same  court 
at  later  stages  of  the  case.  Bnt  the  plaintiffs 
exaggerate  the  consequences.  Overruling  a 
demurrer  to  a  count  In  libel  may  mean,  to  be 
sure,  that  the.  words  are  Ubeloue  as  matter 
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of  law,  but  It  does  not  necessarily  mean  more 
than  that  the  Judge  cannot  say,  as  matter  of 
law,  that  they  are  not  Ubelous.  in  which  case 
also  he  wonid  overrule  the  demurrer,  but 
would  leave  the  question  to  the  jury.  Twom- 
bly  T.  Monroe,  186  Mass.  404.  460,  470;  Shat- 
tnck  T.  AUen,  4  Gray,  540,  546;  Goodrich  T. 
DarlB.  11  Mete  (Mam.)  478. 

We  onffht  to  add  that  these  two  articles 
were  declared  on  in  the  tenth  and  eleventh 
counts  as  charging  the  plalntUfs  with  un- 
fairly discriminating  against  the  Irish,  and 
that  demurrers  to  the  counts  bad  been  over- 
ruled. We  shall  deal  next  with  the  general 
effect  of  overruling  a  demurrer  in  an  action 
for  a  Ubet.  At  this  point  it  is  enough  to  oI>- 
serve  that.  If  we  assume  that  the  judges  who 
tried  the  case  were  bound  by  the  decision  on 
the  demurrer,  and  that,  so  long  as  they  did 
not  modify  the  record  and  sustain  the  de- 
murrer to  the  tenth  and  eleventh  counts, 
they  were  technically  wrong  in  refusing  to 
let  the  plaintiffs  go  to  the  jury,  still  they 
were  right  in  their  view  of  the  substantive 
law,  and  no  harm  was  done.  What  we  have 
said  disposes  of  the  second  bill  of  excep- 
tions and  ot  a  part  of  the  first 

The  second  ruling  asked  by  the  plaintiffs 
at  the  first  trial  was  that  certain  articles 
were  libelous  as  chafing  the  plaintiffs  with 
extortion  and  cheating,  and  that,  unless  they 
were  true,  the  defendant  was  liable.  The 
request  rightly  was  refused.  It  is  doubtful 
whether  the  articles  properly  could  be  said 
to  make  the  charge  supposed.  They  hardly 
alleged  any  disputed  facts.  They  were  criti- 
cisms upon  the  admitted  facts.  The  real  is- 
sue was  whether  they  were  reasonable  criti- 
cisms. The  Jndge  was  right  enough  in  leav- 
ing to  the  jury  the  whole  question  of  the 
defendant's  liability  for  the  articles  on  other 
grounds  than  that  of  tending  to  bring  the 
plaintiffs  Into  public  hatred  and  contempt  in 
the  conduct  of  their  business.  As  to  the  ex- 
cepted ground,  there  was  a  misunderstand- 
ing, and  a  new  trial  granted  for  that  reason. 
The  third  ruling  asked  needs  no  further  re- 
mark. 

The  fifth  ruling  asked  was  that  certain  ar- 
ticles were  libelous  as  charging  the  plaintiffs 
with  giving  indecent  and  Immoral  shows  in 
the  conduct  of  their  business.  This  is  sub- 
ject to  the  same  criticism  as  the  others,  al- 
though no  doubt  on  this  question  there  may 
have  been  an  issue  of  fact  as  well  as  of 
jndgment  It  is  open  to  the  further  observa- 
tion that  the  articles  referred  to  a  particular 
exhibition  alleged  to  have  been  indecent,  and 
hardly  could  be  said  to  charge  a  habit,  as 
the  ruling  asked  Implied.  The  question  of  li- 
ability on  this  ground  also  properly  was  left 
to  the  jury.  Nothing  special  needs  to  be 
added  about  the  sixth  request  except  that  it 
strains  tbe  meaning  of  the  articles. 

The  defendant  reprinted  an  article  from 
another  paper,  which  had  reprinted,  with 
comments,  part  of  one  of  the  articles  sued 
on.  There  was  no  count  upon  this  reprint 


by  the  defendant,  but  it  was  pnt  in  by  the 
plaintiffs.  The  judge  rightly  refused  to  rule 
that  the  defendant  was  liable  for  It,  and 
rightly  left  its  effect  as  evidence  of  malice 
to  the  jury.  We  presume  that  malice  was 
deemed  material  with  reference  to  the  de- 
fense of  truth.  Pub.  St  c.  167,  S  80.  To  re- 
but that  defense,  an  actual  malevolent  intent 
is  required  by  the  statute.  So,  with  regard 
to  privilege,  malice  either  is  a  misnomer  for 
exceeding  the  privilege,  or  means  actual  ma- 
levolence in  motive.  This  is  all  that  we  un- 
derstand the  judge  to  have  said. 

The  only  other  exception  argued  relates 
to  the  exclusion  of  evidence  that  the  cos- 
tumes worn  by  the  women  who  danced  on 
the  stage  at  a  particular  performance  named 
were  similar  In  style  to  those  usually  worn 
by  young  women  dancing  on  the  stage  at 
public  performances.  In  many  cases  evi- 
dence of  what  Is  usual  may  be  proper,  in  the 
discretion  of  the  judge.  McMahon  v.  Mc- 
Hale,  174  Mass.  320,  325,  826,  54  N.  B.  854; 
Janvrin  v.  Water  Co.,  174  Mass.  S14,  520,  55 
N.  E.  381.  But  every  man  of  the  world 
knows  that  the  costumes  worn  upon  the 
stage  by  dancing  women  vary  so  widely,  not 
only  In  measure,  but  in  suggestion,  that  In 
this  case  a  reference  to  what  Is  usual  would 
be  wholly  unlnstructlve.  A  witness  who 
could  testify  upon  that  point  could  testify  to 
what  the  actual  costumes  were.  Tbe  rest 
vras  for  the  jury. 

Exceptions  overruled. 


(176  Mass.  192) 

DBXTEE  et  al.  T.  PRESIDENT,  ETC.,  OV 
HASYABD  COLLEGE  et  sL 
WARREN  V.  SAME. 
(Supreme  Judicial  Cotirt  of  Masaadiusetts. 

Suffolii.    May  IS,  IGOO.) 

WILLS— GIFT  TO  HARVARD  COLLBOB— CHARITY 
—DIRECTIONS  OP  TESTATOR— MAN AQBMBNT 
OP  CHARITY  —  SUBSTITUTIONAL  GIFTS  —  RE- 
SIDUARY PROVISION— ACCUMULATION  OF  IN- 
COME—TESTATRIX— ADOPTION  OF  WILL  BY 
REFERBNGB. 

1.  A  bequest  to  Harvard  College,  to  bold  as  a 
permanent  fund,  and  apply  the  net  income,  was 
one  to  a  public  charitable  corporation. 

2.  Where  testator's  will  provided  that  trus- 
tees ahoold  pay  Harvard  College  $60,000^  to 
hold  as  a  permanent  fund,  and  apply  the  net  In- 
come, less  6  per  cent.  o(  the  annual  iucome  to 
be  accumulated,  for  educaMon  of  lineal  descend- 
ants o(  testator's  grandimrents,  and  any  excess 
of  such  income  thea  to  be  expended  for  general 
purposes  of  the  college  as  deemed  most  useful, 
and  in  the  residnary  clause  the  residue  was  giv- 
en to  the  college  for  general  use  in  the  medical 
department,  subject  to  special  directions  of  tes- 
tator for  better  endowment  Of  certain  professor- 
ships, such  directions  requiring  preferences  were 
lawful  exercises  of  testator's  rights  and  pow- 
ers as  a  founder  of  a  chanty. 

3.  If  the  provision  preferring  the  kin  of  the 
testator  was  void,  the  residuary  provision,  car- 
rying the  whole  of  the  income,  applied  to  void 
legacies  as  well  as  to  legacies  which  lapse  from 
any  otlier  cause. 

4.  The  reservation  of  6  per  cent,  for  accumn- 
lation.  if  void,  would  not  affect  the  gift  to  the 
charity,  except  as  affected  by  oniitung  to  re- 
serve a  part  for  accumulation. 
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6.  Wbere  a  wm  prorlded  that  $60,000  should 
go  to  Harraid  College,  reciting,  at  leogth.  the 
trusts  under  which  it  Bhould  be  held,  a  will  of 
the  sister  of  testator  that  certain  glfta  should 
go  to  Hairard  Colle^  suliiect  to  the  trusts  and 
m  all  respects  as  if  it  were  ^rt  of,  and  an  ad- 
dition to.  the  property  described  in  the  will  of 
her  "brother,  by  reference  to  such  will,  without 
reciting  at  length  its  provisions  in  regard  to  it, 
adopted  her  brother's  will  as  hers  for  the  dis- 
position of  her  property. 

Case  reserved  from  supreme  Judicial  court. 
Suffolk  county;  Marcus  P.  Knawlton,  Judge. 

Actions  by  William  S.  Dexter  and  others, 
as  trustees  under  the  will  of  Calvin  Ellis, 
deceased,  and  Wlnslow  Warren,  administra- 
tor with  the  will  annexed  of  Lucy  Ellis,  de- 
ceased, against  the  President  and  Fellows  of 
Harvard  College  and  others,  for  construction 
of  the  wills.  The  cases  were  heard  together, 
on  Joint  resenratlou.  Judgment  rendered. 

J.  a  Gra7,  for  defoidants  Prudent  and 
FeUowa  of  Harrard  College.  H.  W.  Putnam 
and  J.  F.  Borke,  for  defendanU  J.  D.  Ellis 
and  otbers. 

KNOWLTON,  J.  The  first  question  In 
these  cases  arises  under  a  provision  In  the 
will  of  Calvin  Ellis  which  Is  as  follows:  "ily 
trustees  shall  pay  to  the  President  and  Fel- 
lows of  Harvard  College  fifty  thousand  dol- 
lars, or,  if  the  said  property  do  not  amount 
to  fifty  thousand  dollars  in  value,  they  sball 
pay  over  the  whole  thereof  to  the  said  presi- 
dent and  fellows,  to  hold  the  same  as  a  per- 
manent fund,  and  apply  the  net  Income  there- 
of, and  of  all  substituted  property,  after  first 
deducting  and  accumulating  in  every  year  five 
per  centum  of  such  net  income  as  an  Increafie 
of  the  fund,  as  follows:  To  pay  the  fees  of  tui- 
tion and  instruction,  the  cost  of  text-books, 
room  rent,  and  reasonable  board,  of  such  de- 
scendants of  David  Ellis  and  Buelah  Newell, 
formerly  of  Dedham,  and  John  Ellis  and 
Hannah  Ellis,  formerly  of  Walpole,  as  may 
be  students  in  Harvard  College,  whether  as 
^aduates  or  undergraduates.  Every  one  of 
fluch  descendants  shall  be  entitled  thereto  up- 
on application  therefor,  provided  his  or  her 
morals  and  scholarship  are  such  as  to  allow 
him  or  her  to  remain  a  member  of  the  col- 
lege; but  the  period  during  which  any  stu- 
dent shall  enjoy  the  benefit  of  this  provision 
3hall  not  exceed  the  time  usually  allotted  to 
-students  In  the  several  departments  with 
which  such  student  may  be  connected,  un- 
less the  president  and  fellows,  by  an  express 
vote,  extend  the  same.  And  if  the  whole  or 
any  part  of  such  Income,  after  accumulating 
five  per  centum  thereof  as  aforesaid  In  any 
year,  remains  unexpended  from  the  failure  of 
persons  entitled  as  above  declared  to  receive 
the  same  upon  application,  then  the  same 
shall  be  expended,  upon  the  close  of  such 
year,  for  such  general  purposes  of  the  col- 
lege as  the  president  and  fellows  shall  deem 
most  useful."  Cionsfdering  this  in  Its  different 
parts  to  ascertain  Its  meaning,  we  find  that 
it  Is  a  gift  to  a  public  charitable  corporation. 


which  Is  to  be  held  as  a  permanent  fund,  and 
the  income  of  whldi,  less  5  per  cent  .to  be 
accumulated,  is  to  be  expended  tar  such  gen- 
eral purposes  of  the  corporation  as  the  presi- 
dent and  fellows  shall  deem  most  useful, 
unless  it  Is  all  expended  In  a  certain  depart- 
ment of  the  charitable  work  which  the  tes- 
tator designates,  and  for  which  he  directs  a 
preference  by  the  officers  of  the  college  In 
the  administration  of  the  proceeds  of  the 
fund.  That  a  ^ft  for  the  promotion  of  edu- 
cation In  Harvard  College  is  a  public  charity 
is  a  proposition  too  plain  to  need  discussion. 
In  St.  43  Ellz.  c.  4,  "schools  of  learning,  free 
schools  and  scholars  In  universities"  are  men- 
tioned as  charitable  objects  Such  a  public 
charity  need  have  no  special  reference  to 
the  poor.  In  American  Academy  of  Arts  & 
Sciences  v.  President,  etc.,  of  Harvard  Col- 
lege, 12  Gray.  582,  5W,  Chief  Justice  Shaw 
says:  "That  a  gift  xlesigned  to  promote  tbe 
public  good  by  the  enconragement  of  learning, 
science,  and  the  useful  arts,  without  any  par- 
ticular reference  to  the  poor.  Is  regarded  as 
a  charity.  Is  settled  by  a  series  of  judicial  de- 
cisions, and  regarded  as  the  settled  practice 
of  a  court  of  equity.  Such  is  a  bequest  for 
the  Improvement  of  a  city;  •••  to  es- 
tablish new  scholarships  In  a  cofiege;  •  •  • 
to  found  and  endow  a  college."  In  Perln  v. 
Carey,  24  How.  4^  506,  16  L.  Ed.  701,  711. 
is  this  language:  "A  charity  is  a  gift  to  a 
general  public  use  which  extends  to  the  rich 
as  well  as  to  the  poor.  Jones  t.  Williams. 
Ambu  651.  General  devlsm  and  beqoests  hav- 
ing for  their  object  establishments  of  learn- 
ing are  considered  as  given  to  charitable  nses 
under  the  statute  <^  Elizabeth.  Atty.  Gen. 
T.  Earl  of  Lonsdale,  1  81m.  IGS."  From  very 
early  times  the  founding  of  scholarships  in 
universities  has  been  favored  by  the  law.  and 
such  scholarships  are  none  the  less  public 
charities  that  they  are  open  to  the  rich  as 
well  as  the  poor.  Payment  of  the  "fees  of 
tuition  and  Instruction,  and  costs  of  text- 
books and  room  rent,  and  reasonable  board 
of  students  in  universities,"  is  a  strictly  edu- 
cational object,  and  is  an  ordinary  purpose 
of  the  founders  of  scholarships.  There  Is  no 
ground  for  the  contention  that  in  making  this 
charitable  gift  the  testator  was  precluded  by 
law  from  directing  that  It  should  be  devoted 
primarily  to  the  establishment  of  scholar- 
ships. 

Xor  have  we  been  referred  to  any  case 
which  holds  that  in  providing  for  the  ad- 
ministration of  such  a  charity  the  founder 
is  precluded  from  directing  that  preference 
shall  be  given  to  hla  kin  or  to  any  other  class 
of  persons  that  he  favors.  The  only  persons 
to  be  preferred  under  this  provision  are  the 
lineal  descendants  of  the  testator's  grand- 
parents. The  testator .  contemplated  a  prob- 
ability that  In  some  of  the  years,  and  per 
hnps  most  of  them,  there  wlU  be  a  failure  of 
persons  who  are  entitled  to  be  preferred  In 
the  expenditure  of  the  Income.  At  all  sucli 
times  tliere  la.no  limitation  upon  the  discre- 
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tfon  of  tbe  officers  of  the  college  Id  mine  tbe 
money  ae  they  think  best. 

The  right  of  ft  fouDder  to  give  such  direc- 
tions In  regard  to  the  management  of  a  char- 
ity is  generally  recognized,  and.  bo  far  as  we 
know,  is  not  denied  by  any  court.  A  direc- 
tion requiring  such  a  preference  Is  assumed 
to  be  a  lawful  exercise  of  his  rights  and  pow- 
ers. Flood's  Case,  Hob.  186;  Spencer  t.  All 
SoulB  College.  Wllm.  163;  Attorney  General 
T.  Sidney  Sussex  College.  34  Beav.  654.  4 
Ch.  App.  722;  -  Franfclhi  v.  Armfield,  2  Sneed, 
305;  Perin  t.  Carey,  24  How.  46S,  16  Ed.- 
701;  Kent  t.  Dunham,  142  Mass.  216,  7  N.  E. 
730:  Darcey  t.  KeUey,  153  Maas.  433,  26  N. 
E.  1110;  Atty.  Gen.  v.  Duke  of  Northumber- 
land, 7  Ch.  Dir.  745;  Ingraham  7.  Ingraham, 
169  m.  482,  464,  467.  48  N.  B.  661.  49  N. 
E.  320;  Webster  T.  Morria,  66  Wis.  866,  892, 
28  N.  W.  353. 

If  the  proTlslon  for  the  preference  of  kin 
of  the  testator  In  the  administration  of  this 
charity  were  held  to  be  void,  the  bequest  for 
general  uses  of  the  college  would  still  be  ' 
Talld,  and  would  carry  the  whole  of  tbe  In- 
come under  the  last  sentence  above  quoted. 
It  there  is  a  failnre  of  persons  entitled  be- 
cause under  a  gift  of  this  kind  no  such  per> 
Bona  legally  can  be  entitled,  the  amount 
which  otherwise  would  be  expended  for  their  | 
benefit  is,  by  tbe  express  tenus  of  the  wUl,  to  j 
be  need  for  general  purposes  of  the  college. 
In  other  words,  this  Is  a  plain  residuary  pro- 
vision, which  applies  to  void  legacies  as  well 
as  to  legacies  which  lapse  for  any  other  cause. 
Thayer  v.  Wellington,  0  Allen,  283;  Teele  v. 
Bishop  of  Derry.  16S  Mass.  341.  47  N.  B.  422, 
38  L.  R.  A.  620;  In  re  Batchelder,  147  Mass. 
466,  18  N.  B.  226;  Xew  v.  Bonaker,  L.  R.  4 
Eq.  eSo.  In  re  Rymer  [1805]  1  Ch.  10,  Chap- 
man T.  Brown.  6  Ves.  401,  and  some  early 
English  cases  which  follow  It,  are  cited  la 
support  of  the  proposition  that.  If  the  provi- 
sion preferring  the  kin  of  the  testator  is 
void,  the  provision  for  the  general  purposes 
of  the  college  must  fall  with  It,  notwithstand- 
ing that  It  purports  to  dispose  of  a  residue. 
The  aoctrlne  of  these  cases,  as  applied  to  a 
case  llk&  the  present,  has  never  been  adopted 
in  Massachusetts,  and  It  has  been  greatly  lim- 
ited, if  not  completely  overruled,  by  later  de- 
cisions In  England.  Flsk  v.  Atty.  Gen.,  U 
B.  4  Eg.  521;  Hunter  v.  Bullock,  L.  R.  14 
Eq.  45;  Dawson  v.  Small,  L.  R.  18  Eq.  114;  j 
In  re  Williams,  6  Ch.  Dlv.  735;  In  re  Blrkett,  I 
9  Ch.  Dlv.  5T6;  Champney  v.  Davy,  11  Ch.  I 
Dlv.  MO;  In  re  Vaughan.  33  Ch.  Div.  187. 
We  are  of  opinion  that  on  this  ground,  apart 
from  other  considerations,  the  next  of  kin 
and  heirs  at  law  of  tbe  testator  fall  to  sus- 
tain their  claim.  I 

Tbe  requirement  that  5  per  cent,  of  the  I 
annual  income  shall  be  reserved  for  accumu-  | 
lation  cannot  avail  the  heirs  and  next  of  klu  i 
in  this  proceeding.   If  it  be  treated  as  void, 
or  if  the  operation  of  it  be  limited  to  a  term 
of  years,  the  gift  will  remain  without  change, 
esc^t  aa  affected  by  omitting  to  reserve  a 


part  for  accumulation.  The  effect  of  tbe  re- 
quirement Is  to  take  money  from  one  part 
of  the  property  held  for  charity  and  ptit  it 
with  another  part  of  the  proj^erty  held  for 
tbe  same  charity.  If  this  change  Is  forbid- 
den, the  whole  property  will  still  be  held  and 
used  for  the  charity.  Odell  v.  Odell,  10  Al- 
len, 1;  St.  Paul's  Caiurch  v.  Attorney  Gen- 
eral, 164  Mass.  188,  41  N.  E.  231. 

It  Is  contended  by  the  heirs  at  law  and 
next  of  kin  that  the  residuary  clause  of  the 
will  la  bivalld.  This  Is  as  foUows:  "All  the 
realdue  and  remainder  of  the  said  trust  prop- 
erty my  trustees,  In  the  event  aforesaid,  Shall 
convey  in  fee  simple,  transfer,  and  pay  over 
to  the  said  president  and  fellows,  to  hold  the 
same  as  a  permanent  fund,  and  apply  the  net 
rents  and  Income  thereof,  and  of  all  substi- 
tuted property,  in  every  year,  after  first  de- 
ducting and  accumulating  In  every  year  five 
per  centum  of  sudi  net  Income  as  an  in- 
crease of  tbe  fund  towards  paying  tbe  salary 
of  a  professor  of  pathological  anatomy:  pro- 
vided, however,  that  If  such  professor  would 
receive  in  any  one  year,  if  the  whole  of  said 
net  income  remaining  after  such  deduction  of 
five  per  centum  were  paid  to  him,  a  salary  of 
more  than  five  thousand  dollars  for  such  year 
arising  from  gifts,  legacies,  and  other  perma- 
nent endowments.  Including  the  income  of 
this  legacy,  then,  and  in  every  such  year,  the 
amount  paid  him  from  the  incMue  of  this  leg- 
acy shall  be  reduced  so  that  the  total  Income 
from  sucb  sources  shall  be  five  thousand  dol- 
lars and  no  more;  and  if  the  Income  from 
gifts,  legacies,  and  other  permanent  endow- 
ments, exclusive  of  the  Income  of  this  legacy, 
shall  amount  in  any  year  to  five  thousand 
dollars,  then,  and  In  every  such  year,  the 
Income  from  this  legacy  shall  be  withheld  al- 
together from  such  professor.  The  amount 
so  withheld,  whether  It  be  the  whole  or  a 
part  of  the  net  income,  after  deducting  five 
per  centum,  shall  be  applied  to  the  salary  of 
the  professor  of  physiology,  with  the  same 
provisions  and  limitations  as  those  herein  de- 
clared touching  the  salary  of  the  professor  of 
'pathological  anatomy.  And  any  amount  In 
every  such  year  still  remaining  unapplied 
shall  next  be  applied  to  tbe  salary  of  the  pro- 
fessor of  anatomy,  with  tbe  same  provisions 
and  limitations  as  are  herein  declared  touch-' 
Ing  the  salary  of  the  two  professors  first 
named.  And  If  the  whole  or  any  part  of 
such  Income  still  remains  unexpended  In  any 
year,  the  same  shall  be  expended  in  such  year 
(or  such  other  purposes  In  the  medical  de- 
partment of  said  college  as  said  president 
and  fellows  shall  deem  most  useful."  The 
general  view  wblch  we  have  taken  of  the 
preceding  clause  Is  equally  applicaoie  to  this. 
The  residuum  Is  given  to  the  college  (or  gen- 
eral use  In  the  medical  department,  subject 
to  special  directions  of  tbe  testator  for  the 
better  endowment  of  certain  professorships. 
There  is  no  legal  objection,  to  these  directions. 
They  are  merely  reasonable  provisions,  af- 
fecting the  administration  of  tbe  trust  It 
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fcrflowB  that  the  fund  In  question  held  under 
each  of  these  clauses  Is  to  be  paid  to  the 
President  and  Fellows  of  Elarvard  College. 

The  questions  raised  under  the  will  of  Luc; 
Ellis  have  all  been  answered  by  what  we 
have  said  In  regard  to  the  will  of  her  brother 
Calvin  Ellis.  By  her  reference  to  her  broth- 
er's legacy  of  $CO,000,  without  reciting  at 
length  the  proTlsions  of  his  will  In  regard  to 
It,  she  adopts  as  hers  for  her  property  the 
disposition  which  he  makes  of  that  sum. 
The  funds  held  by  her  administrator  with  the 
wUl  annexed  must  also  be  paid  to.  the  Pres- 
ident and  Fellows  of  Harvard  College.  Or- 
dered  accordingly. 


(in  Uasa.  K» 

WILTON  T.  HUMPHEBTS  et  al. 
(Supreme  Jadiclal  Court  of  Massachusetts. 
Suffolk.   May  22,  1900.) 

WILLS— PROBATB  —  REVOCATION  —  CODICIL  — 
CONTENTS  OP  WIU^TATEMENTS  OP  TES- 
TATOR—WITNESSES  —  CONTRADICTION— PRE- 
VIOUS STATEMENT— ALTERATION  OP  CODICIL 
—PRESUMPTION  OP  LAW. 

1.  In  a  proceeding  to  set  aude  a  will  probated 
more  than  10  years  before,  on  the  ground  that  a 
codicil  had  been  altered  after  execution,  iriain- 
tiff's  evidence  that,  two  weeks  before  the  codi- 
cil was  made,  testntor  stated  how  he  had  left 
his  property  in  hia  then  existing  will,  describing 
the  beanest  as  it  would  have  been  described  in 
the  cooicO,  were  the  words  tn  question  omitted, 
was  property  rejected,  m  each  erideace  was  too 
remote. 

2.  In  a  proceeding  to  set  aside  a  will,  probat- 
ed more  iban  10  years  before,  on  the  ground 
that  a  codicil  had  been  altered  after  execution, 
evidence  that  the  scrivener  of  the  will  and  codi- 
cil had  made  contradictory  statements  with  ref- 
erence to  the  alterations  was  properly  rejected, 
the  scrivener  not  having  had  hia  attention  pre- 
viously called  to  the  statements,  as  required  by 
Pub.  St.  c.  109,  S  22. 

3.  In  a  proceeding  to  set  atdde  a  will,  probated 
more  than  10  years  before,  on  the  ground  that 
a  codicil  had  been  altered  after  execution,  vAain- 
tiff's  request  that  the  words  being  unDoted,  and 
in  a  different  ink,  would  be  presumed  to  have 
been  added  after  execution,  was  properly  refus- 
ed, as  there  was  no  audi  presumption  challenging 
a  decree  of  a  wobate  court  after  10  years,  in  the 
absence  of  evidence  as  to  the  time  when  the  dis- 
puted words  were  written. 

Exceptions  from  anpreme  Judicial  court, 
Suffolk  county;  John  Lathrop.  JudK& 

Petition  by  Alford  O.  Wilton  against  Bich- 
ard  C.  Humphreys  and  others  for  revocation 
of  a  decree  probating  a  will.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  brinfn 
exceptions.  .Overruled. 

W.  H.  Baker  and  Jos.  Spektorsky,  for  ap- 
pellant Hiram  P.  Harrlman  and  H.  B. 
Perkins,  for  appellees. 

KNOWLTON,  J.  This  Is  a  petition  to  the 
probate  court  for  a  revocation  of  a  decree 
allowing  the  will  and  codicil  of  Alfred  B. 
Wilton,  and  for  an  allowance  of  them  with 
certain  portions  of  the  codicil  stricken  out, 
as  having  been  Improperly  Inserted  after  the 
paper  was  executed-  The  material  portions 
of  the  codicil  are  as  follows:  "Whereas,  by 
my  last   will  and   testament   dated  the 


eleventh  day  of  April,  1888,  In  article  tenth 
I  gave  to  my  sons  and  grandchildr«i  the  in- 
come of  rest  and  residue  of  my  property, 
after  paying  my  debts  and  legacies,  to  be 
equally  divided  between  them,  I  do  hereby 
revoke  the  said  legacy,  and  instead  thereof 
X  give  and  bequeath  the  Income  of  the  said 
rest  and  residue  of  my  property  as  follows: 
One-elghtb  of  the  same  to  my  son  John 
Qeoi^  S.  Wilton;  the  other  serenth-elgbtbs 
to  my  son  Augustus  W.  Wilton  and  my 
grandchildren,  to  be  divided  equally  between 
them.   I  also  give  and  bequeath  to  Cornelia 
E.  Lawrence  the  sum  of  five  hundred  dol- 
lars."   The  words  "Income  or'  in  the  first 
sentence,  and  the  worda  "Income  of  the"  in 
the  second  sentence,  are  written  in  the  mar- 
gin before  the  words  "rest"  and  "said,"  re- 
spectively, each  of  which  latter  words  la  at 
the  beginning  of  a  line.    These  words  In 
the  margin  and  the  words  "E.  Lawrence"  In 
the  second  clause  are  in  the  handwriting  of 
one  Knapp,  the  scrivener  who  wrote  the  cod- 
icil, and  who  bad  previously  written  the 
will,  and  are  in  a  different  ink  from  the  rest 
of  the  codicil,  and  written  by  a  different 
pen.  Knapp  testified  that  the  words  In  que»- 
tlon  were  written  before  the  execution  of 
the  codicil,  and,  as  tending  to  explain  the 
use  of  a  different  pen  and  ink,  he  testified 
that  he  had  had  and  had  used  considerably  a 
fountain  pen;  but  no  one  testified  to  seeing  It 
at  the  time  of  the  execution  of  the  codicil, 
and  there  was  no  testimony  that  there  was 
more  than  one  pen  or  one  bottle  of  Ink  In 
the  room  at  the  time.   The  codicil  was  writ- 
ten In  1883,  and  It  was  evident,  from  the 
testimony  of  Knapp  and  his  statements  at 
different  times,  that  be  had  no  particular 
recollection  In  regard  to  the  making  of  the 
first  two  changes  In  the  codicil,  although  be 
testified  that  when  writing  the  bequest  to 
Cornelia  the  testator  did  not  remember  her 
married  name,  and  a  llttie  space  was  left, 
and  the  words  "B.  Lawrence"  were  written 
in  after  the  testator  ascertained  the  name 
from  hia  son  Augustus  before  the  instru- 
m^t  was  executed.    The  codicil  correctiy 
describes  the  bequest  in  the  original  will. 
The  appellant  offered  to  prove  that,  about 
two  weeks  before  the  codicil  was  made,  the 
testator  stated  to  him  bow  he  had  left  his 
property  by  bis  will,  and  recited  the  teuth 
clause  of  the  will  exactiy  as  he  thought  It 
was,  and  that  he  stated  it  as  It  would  have 
been  described  In  the  codicil  If  the  words 
In  question  had  been  omitted. 

The  appellant's  first  exception  Is  to  the 
exclusion  of  this  testimony.  The  offer  was, 
in  substance,  to  show,  by  a  previous  declara- 
tion of  the  testator  in  regard  to  the  dis- 
position of  his  property  by  a  will  then  ex- 
isting, that  he  understood  the  will  in  a  way 
which  would  make  It  Improbable  that  be 
would  refer  to  It  as  he  did  in  the  codicil  as 
It  was  finally  written.  For  some  purposes 
previous  declarations  of  a  testator  indicating 
a  state  of  mind  or  an  Intention  In  regard  to 
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the  disp<»itlon  of  his  property  an  competent  i 
when  the  validity  of  a  will  Is  in  question,  j 
Subsequent  declaxatlons,  for  tbe  purpose  of  i 
proving  facta  bearing  upon  the  valtdlty  of  a  ' 
will,  are  not  ordinarily  received.  Shallcross 
V.  Palmer,  16  Q.  B.  747;  In  re  Adamson,  L. 
R.  3  Prob.  &  DIv.  253;  Smith  t.  Fenner,  1 
OalL  17a  Fed.  Cbs.  No.  13,046.  In  Sngden 
T.  Lord  St  Leonards,  1  I*rob.  Dlv.  154,  It 
was  held,  after  much  consideration,  that  sub- 
sequent declarations  of  a  testator  may  be  re- 
ceived to  prove  the  contents  of  a  lost  wllL 
If  we  assume  In  favor  of  the  appellant,  with- 
out deciding,  that  a  testatw,  making  declarap 
tions  to  a  relative  In  regard  to  the  disposi- 
tion of  his  property  lor  an  existing  will,  will 
probably  state  the  truth  as  he  understands 
it,  so  that  the  statement  properly  may  be 
received  as  evidence  of  his  bell^  the  quea- 
tim.  as  affecting  the  validity  of  this  codicil, 
Is  not  what  the  testator  thought  at  the 
time  of  making  the  dedaratlon.  hot  what 
be  thought  at  the  time  of  executing  the 
codicil.  If  snch  a  declaration  la  offered,  the 
question  immediately  arises  whether  in 
length  of  time  or  Ip  the  ocourrenoe  of  erents 
It  Is  so  dosely  connected  with  the  making  of 
the  codicU  as  fttlriy  to  indicate  the  state  of 
mind  of  the  testator  when  the  codicil  is  ex- 
ecoted.  or  whether,  from  lapse  of  time  or 
from  the  .occurrence  of  Intervening  events, 
it  has  ceased  to  hare  probative  force  as  to 
the  condition  of  the  testator's  mind  when  he 
signed  the  codiciL  In  the  present  case  we 
think  the  Judge,  In  the  e3»rcise  of  .his  discre- 
tion, might  well  hold,  in  view  of  other  facta, 
that  the  evUtence  was  too  remote.  It  appeuv 
ed  that,  because  one  of  his  sons  came  to  hla 
room  In  a  craditlon  showing  that  he  had 
been  drinkii^  intoxicating  liquors,  tba  tes- 
tator determined  to  change  the  tenth  danse 
of  hla  will.  He  accordingly  sent  for  Knapp, 
the  acrlvener,  who  bad  the  will  in  his  charge^ 
and  requested  him  to  bring  it.  Knapp  came 
with  the  trill,  took  tt  to  the  testator's  room, 
was  told  by  the  testator  that  he  wished  to 
change  his  win,  and  there  prepared  the 
codidL  The  wily  inference  from  these  facts 
is  that  the  vHI  vas  brought  by  direction  of 
tlie  testator  that  it  mlj^t  be  examined  and 
used  in  making  the  codidl.  The  will  was 
thMO  In  the  possesdm  of  the  testator  and 
<tf  tlie  scrivttier  during  the  iff^iaration  and 
execntlon  of  the  codicil.  The  codidl  refers 
to  the  danse  to  be  changed  In  the  will  by  Its 
number,  and  In  this  way  Indicates  that  the 
will  was  then  examined.  Xhe  Judge  mli^t 
wen  find 'that;  if  there  was  any  previous  for- 
^etfulness  or  mistake  of  the  testator  in  re* 
gard  to  the  part  of  the  wiU  affected  by 
codlcU,  thore  was  no  probability  that  It  con- 
tinued throui^  the  Interview  with  Knamp^ 
and  up  to  the  tfane  of  the  execntloa  of  the 
codidl,  and  he  wdl  might  exclude  testim^my 
tendiiw  to  show  that  the  testator  was  mis* 
taken  about  it  two  weeks  before^  This  et- 
reptlon  must  be  overruled, 
.  The  appellant  called  Kmop  M  a  witness, 
Mass  J)E&55-60 


and  then  offered  evidence  of  statements  made 
by  him  tending  to  contradict  his  testlnuHiy, 
without  previously  calling  hla  attention  to  the 
statements.  This  evidence  was  rightly  ex- 
cluded. Pub.  St.  c.  160,  S  22;  Byerson  v. 
Ablngton,  102  Mass.  526;  Batchdder  t.  Batdi* 
dder.  130  Mass.  1.  20  N.  E.  OL  The  appeUant 
contends  that  because  Knaiw  vnu  a  witness 
to  the  wUl  and  codicil  the  statute  should  not 
apply  to  him.  In  this  case  he  was  not  called 
as  a  witness  to  prove  the  vrlll  or  codidl.  The 
will  and  codicil  were  proved  and  allowed 
many  years  ago.  and  he  was  called  by  the 
appellant  to  show  that  the  decree  of  the  pro- 
bate court  was  erroneous.  There  Is  no  reason 
why  the  ordinary  rule  sbould  not  apply  to  his 
testimony. 

The  plaintiff  asked  the  court  to  rule  '*that 
the  words  in  the  maigln  being  unnoted,  and 
being  in  different  ink,  the  presumption  of  law 
In  this  casie  Is  that  they  were  added  after 
execution."  There  Is  no  presumption  of  law 
In  a  case  of  thU  kind  as  to  tite  time  when 
the  disputed  words  were  written.  The  ques- 
tion Is  one  of  fact,  to  be  determined  <m  all 
the  evidence.  Ely  v.  Ely,  6  Gray.  439.  Tbl^ 
burden  of  proof  is  on  a  party  presenting  a  will 
to  show  that  alterations  or  interUneatiisis  In 
It  were  made  before  Its  execution,  and  unless 
thero  Is  something  In  the  nature  of  tiiem,  as 
applied  to  other  parts  of  the  writing,  <«  unless 
thers  Is  other  evidence  to  show  fliat  Ihey 
were  a  part  of  the  wUl  when  tt  was  executed, 
tbey  will  be  rejected  for  want  of  proof.  The 
opportimltles  for  making  alteratitms  In  a  will 
are  often  so  great,  and  the  requlremeit  of  the 
statute  that  a  wlU  shaU  not  take  eff  ed  unless 
It  Is  executed  with  due  formality  Is  so  strict, 
that  annrent  slteratlonB  in  a  wfll  an  looked 
upon  ^th  some  suspicion.  The  nUdlty^  of 
changed  portions  is  not  assmned.  but  there 
may  be  evidence  to  estabUA  it;  and  this  evi- 
dence may  be  found  in  the  instrument  Itself, 
or  may  come  from  outside  of  it  OrevlUe  v. 
Tylee,  7  Hoore,  P.  C.  $20',  ShaUcross  v.  Palm- 
er. 16  Q.  B.  747;  In  re  Adamson,  I<.  R.  8 
Prob^  ft  Dir.  268;  Wniiams  v.  Ashton,  1 
-  Johns,  ft  H.  116;  In  re  Cadge,  L.  B.  1  Prob.  ft 
DlT.  648:  Blrdi  r.  Birch,  1  Bob.  Bcc.  675:  In 
re  Swindin,  2  Bolh  102;  In  re  Bhrt  Ii.  R.  2 
Prob.  &  IMv.  214;  In  re  PCnnhnan's  Will,  20 
Minn.  246  (GIL  220).  In  the  case  at  bar.  the 
codidl.  with  the  dlqiuted  words  in  It  correct- 
ly descrlbm  the  bequest  In  the  original  will, 
and  conforms  to  the  wUL  If  the  words  were 
omitted,  a  comparison  of  the  codidl  with  the 
wOl  would  sbow  a 'mistake  apparent  on  the 
face  of  the  papa.  This  fad  tmds  to  control 
the  ordinary  hiference  against  a  dianged  poir- 
tion  of  a  oodldL  Anything  In  the  paper  It- 
selt  as  weQ  as  In  the  evidence  from  outside, 
which  makes  It  more  probable  that  the  chui- 
ges  were  made  before  the  execution  than  that 
they  were  made  after  execntkm,  Is  suffldmt 
to  give  the  alterations  validity.  In  ro  Blrt. 
L.  B.  2  I^ob.  ft  Dlv.  214;  In  re  Oadge.  L.  B. 
1  Prob.  ft  Dir.  648;  Birch  t.  Birch.  1  Bob. 
Bee.  676;  In  re  Swindin.  2  Bob^  Eicc.  tO&. 
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Then  l8  anotbtf  eontfderation  which  Jcntl- 
flei  the  refmal  to  give  the  rnllng.  The  re- 
quest was  to  nde  that  there  was  a  presumih 
Uon  of  law  In  this  case.  Now.  this  case  Is  not 
one  In. which  a  codicU  Is  presented  for  pro- 
bate. It  Is  one  In  which  a  decree  of  a  coart 
allowing  a  will  and  codicil  remained  unchal- 
lenged for  nune  than  10  yean  before  this  peti- 
tion was  filed.  The  petitioner  asanmes  the 
burden  of  showing  that  the  decree  Is  erroi^e- 
ouB.  AH  presumptions  are  In  favor  of  the 
decree,  and  It  cannot  be  set  aside  without 
clear  proof.  It  Is  philn  ^at  "In  this  case" 
there  Is  no  presumption  of  law  against  the 
validity  of  the  disputed  words  In  the  codlclL 
Exceptions  OTerrnled. 


n76  UaBB.  168) 

SaSBY  et  al.  v.  BOSTON  &  A.  B.  CO. 

(Supreme  Judicial  Coart  of  Massachnsetts. 
Suffolk.   May  18.  1900.) 

CONDITIONAI.  SALE— WAIVBH  OP  CONDITION— 
BVIDSNCB-ASSIGNMENT  FOR  CREDITORS- 

1.  Oq  tbe  questiou  whether  a  sale  of  a  car 
of  Inmber  was  conditioned  on  the  BendinR  of  a 
note  by  tiie  buyer  to  the  seller,  and  whether 
there  was  a  waiver  of  the  condition,  a  custom 
of  the  trade  not  to  send  tbe  note  tiU  after  tbe 
bnyer  ebould  verify  tbe  guality  and  couDt  of 
the  lumber  as  compared  with  his  tutler  la  imma- 
terial, as,  even  if  this  necesaitatefl  an  unloadiDs 
uf  the  car,  a  delivery  to  the  buyer  la  not  neceB- 
aarily  a  waiver  of  the  conditlou;  nor  is  it  ma- 
terial that  the  buyer  could,  to  a  certain  extent, 
salt  his  conrenleuce  la  remorlng  the  lumber 
from  the  custody  of  the  carrier  or  of  the  rail- 
road company  as  a  war^ouseman.  It  is  imma- 
terial that  there  la  a  usage  for  the  buyer  to  sell 
directly  from  the  railroad,  subject  to  the  com- 
pany's lieu  for  charges;  the  usage  not  going 
so  far  that  a  buyer  of  lumber  may  sell  and  pass 
a  good  title  without  acquiriog  a  good  title  him- 
aelf. 

2.  An  assignee  for  the  benefit  of  creditors 
takes  only  such  title  as  the  asngoor  bad. 

Ezceptione  from  superior  court,  SuStoIk 
county;  Hardy,  Judge. 

Action  by  J.  H.  Sllsby  and  others  against  the 
Boston  &  Albany  Bailroad  Company.  Tbe 
court  found  for  plaintiffs,  and  defendant  ex- 
repts.   Exceptions  overruled. 

Def aidant's  exceptions  are  as  follows: 
"This  was  an  action  of  replevin  •  •  • 
of  certain  lumber  shipped  by  the  plaintiffs  to 
one  George  A.  Paul,  over  the  line  of  the  de- 
fendant, consigned  to  themselves,  as  herein- 
after appears.  All  the  evidence  in  tbe  case 
consisted  of  certain  facts  agreed  upon  by  the 
parties,  hereinafter  set  forth',  and  the  oral 
testimony  of  one  witness,  called  by  tbe  plaln- 
UfTs,  also  hereinafter  set  forth.  The  court 
found  for  tbe  plnlDtiffs.  and  the  defendant  al- 
leged exceptions  to  the  refusal  of  tbe  court  to 
make  certain  rulings  hereinafter  set  forth. 

"The  following  statement  of  agreed  facts, 
signed  by  both  parties,  was  filed  in  the  case, 
and  submitted  to  the  court:  'Shortly  prior  to 
March  26,  1808.  George  A.  Paul,  of  Boston, 
Massachusetts,  bought  of  the  plaintiffs,  of 
Hartford,  Connecticut,  the  lumber  which  Is 


the  «h!]ec^m8tter  of  thla  action.  He  made 
Mich  pnicbase  through  one  Morse,  who  wa» 
the  pl&In tiffs'  agent  at  Boston.  He  had  previ-, 
ously,  In  March,  1887,  made  a  purchase  of 
lumber  of  the  plaintiffs  through  their  said 
agent  at  Boston.  On  March  28,  1886,  the 
plaintiffs  sent  to  said  ^nl  the  statement  here- 
to  annexed  and  marked  "A";  the  number  of 
tbe  car  therein  mentioned  being  12.378,  In- 
stead of  33.678,  80  mistakenly  stated  by  the 
plaintiffs.  On  March  28.  1898.  said  lumber 
was,  by  order  of  plaintiffs,  shipped  from 
North  Tonawanda,  N.  T.,  consigned  to  plsiin- 
tiffs,  at  Bostoa  On  March  B8,  1808,  plaintiffs 
sent  to  Boston  &  Albany  Bailroad  Company, 
at  Boston,  the  nominal  defendant  In  this  ac- 
tion, the  postal  card  hereto  annexed,  and 
marked  "B,"  and  sent  a  duplicate  thereof  to 
said  Paul  {plaintiffs  mistakenly  giving  tbe 
number  of  the  car  as  13^79,  Instead  of,  as  it 
was,  12,679);  both  being  received  In  dee 
course  of  mall.  On  Blarcb  SI,  1898,  said  car 
of  lumber  arrived  In  Boston  by  said  railroad, 
and  on  tbe  same  day  said  railroad  company 
sent  to  said  Patd  the  postal  card  hereto  an- 
nexed, and  marked  "C"  whtdi  was  received 
by  said  Paul  m  due  coivse  of  malL  On  April 
8,  1888,  said  railroad  company  sent  to  said 
Paul  the  postal  card  hereto  annexed,  and 
marked  "D,"  which  was  received  by  said  Paul 
hi  due  coarse  of  mall.  On  April  8,  1886,  said 
Panl  made  an  assignment  for  the  benefit  of 
bis  creditors,  complying  in  all  respects  with 
tbe  laws  of  Massachusetts  touching  auch  as- 
signments; and  on  said  date  notice  of  said 
assignment  was  mailed  to  the  plaintiffs,  post- 
age prepaid.  On  or  about  April  15,  1886. 
plaintiffs  desoanded  said  lumber  of  said  rail- 
road company,  which  refused  to  deliver  It  to 
tbem,  whereupon,  on  or  about  said  April  15, 
1898,  i^hitlffs  gave  to  eald  railrood  connMiny 
a  written  notice,  of  which  a  copy  Is  hereto  an- 
nexed, and  marked  "B."  After  said  assign- 
ment of  April  8,  1893,  and  before  giving  said 
written  notice  to  sold  railroad  company, 
plaintiffs  requested  of  said  Paul  and  of  his 
said  assignee  an  order  upon  said  railroad  com- 
pany for.  a  delivery  of  aald  lumber  to  them, 
with  which  request  botb  said  Paul  and  aaid 
assignee  detained  to  comply.  On  May  5, 
1808,  plaintiffs  brought  this  action  against 
said  railroad  company;  paying  to  said  com- 
pany all  its  charges  for  freight  and  storafre 
upon  said  lumber.  On  May  10.  1888,  ,sald  rail- 
road company  called  upon  said  Paul  and  upon 
his  said  assignee  to  assume  tbe  defense  of 
this  action,  which  the  said  assignee  dnly  did. 
On  March  11.  1809.  said  Paul  was  duly  ad- 
judged a  banlcnipt  by  the  district  court  of  the 
United  States  for  the  district  of  Massachn- 
setts; and  on  March  28, 1889.  Frederic  F.  Has- 
kell was  dnly  aivolnted  trustee  in  bankruptcy 
of  said  Paul's  estate,  and  duly  qualified  and  en- 
tered upon  the  duties  of  such  office.  The  said 
assignee  for  the  benefit  of  creditors  has  made 
due  conveyance  and  transfer  to  said  tmstee 
In  bankruptcy  of  all  and  wbatsoevn-  Interest 
of  aald  Paul  or  of  his  estate  In  and  to  said 
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lomber,  and  the  lald  trortee  In  bankruptcy 
'defeodi  this  action.  From  the  time  ot  the  re- 
ceipt by  said  Paul  of  said  paper  berelnbefore 
referred  to,  dated  Harcb  26, 1888.  and  marked 
**A.'*  said  Paul  did  no  act  In  regard  to  said 
lumber,  nor  did  his  said  assignee,  except  to 
take  npon  blmself  the  defense  of  this  action 
now  defended  by  said  tmatee  In  bankruptcT' 
Said  Panl  nerer  gave  to  the  plabitlflls  the  note 
ntenUoned  hi  said  paper  dated  March  26. 1888. 
and  marked  *'A.**  It  Is.  ai^  was  during  all 
the  time  covered  by  the  dealing  between  the 
plaintiffs  and  said  Pabt,  the  cnatom  In  the 
lumber  trade,  and  known  both  to  plaintiffs 
and  to  said  Paul,  for  the  purchaser  not  to  send 
the  note  mmtloned  as  aforesaid  by  the  plain* 
tifb  until  after  he  (the  pnrdiaser)  should  haTe 
rerifled  the  quality  and  count  of  the  lumber 
as  compared  with  his  order.  It  ii^  and  was 
during  all  fhti  time  coTered  by  the  dealings 
between  the  plabitlfls  and  said  Paul,  the  cna- 
tom In  the  lumber  trade,  and  known  both  to 
plaintiffs  and  said  Paut  for  a  purchaser  of 
lumber  shii^ied  to  him  ftrom  another  place 
to  leare  the  lumber  at  the  railroad  for  so 
long  ft  time  as  may  sdlt  his  conrenlence,  and 
with  knowledge  of  the  following  roles  or  cus- 
toms of  railroad  compantes,  vis.:  that  the 
rallnnd  company  will  make  no  chaige  for 
demnrra^  or  storage  untn  after  the  expira- 
tion of  90  hours  from  the  hour  of  the  arrlTal 
of  the  lumber  at  Its  destination;  that  begin* 
nlng  with  the  time  of  the  expiration  of  said 
M  boors,  the  railroad  company  makes  a 
charge  of  91  per  day,  or  fraction  of  a  day.  Cor. 
demnrrage.  If  the  Inmber  be  at  any  snbse- 
^loent  time  taken  by  the  purchaser,  or  by  hla 
order,  from  the  car;  that  at  any  time  after 
the  expiration  of  said  96  henrs  the  railroad 
company  will,  either  with  or  without  the  order 
of  the  consignee  of  the  lomber,  and  at  tta 
own  oooTenlence,  put  the  lumbn  into  a  place 
of  storage,  storage  to  be  paid  at  the  rate  of 
IS  per  month,  or  any  fraction  of  a  month,  and 
It  the  inmber  be  thus  stored  there  will  be 
m  charge  for  demurrage,  no  matter  how  long 
Hie  Inmbnr  may  have  rennUned  In  the  ear; 
^t  the  consignee  may  thas  leave  the  Inmber 
It  the  raUroad.  wtthont  fmtfaer  action  than 
M  above  stated,  for  so  long  a  time  as  may 
«nlt  his  convenience  and  wflUngness  to  Incur 
fixpense,  subject  to  the  custom  of  the  railroad 
to  sen  the  same,  opon  notice  to^  him  and  open 
bit  aceoont;  when  it  shall  deem  the  chances 
Air  fre%ht  and  storage  to  eqna!  the  value  of 
the  lumber.  The  consignor  and  consignee 
know  that  the  consignee  may  suit  his  own 
eoDvenlence,  aublect  to  being  pot  to  expoise 
(or  demurrage  or  storage  <frel^t  charges  are 
piU  In  the  flmt  Instence  by  the  consignee, 
tnd  by  him  deducted  from  Ida  remittance  for 
tbe  lombei)  In  removing  the  lumbw  from  the 
nllroad,  or  he  may  sell  It  direct  from  the 
nllroad.  subject  to  the  company's  lien  for 
diuges.  In  this  case  the  railroad  company 
mSe  Its  charges  for  freight  and  alwrage  to 
mU  Fianl.  and  would  at  any  time,  whether 
riHiay  or  vmmgly,  have  ddlvered  said  lum- 


ber to  him  or  to  hts  order,  subject  to  Ite 
charges  belug  paid  at  the  time  of  delivery. 
Said  Paul's  omission  to  remove  said  lumber 
from  the  railroad  waa  due  solely  to  bis  con- 
dderatlon  of  his  own  convenience  in  the  mat- 
ter of  such  removal,  and  of  the  payment  of 
charges  of  railroad  company,  and  in  no  re- 
spect to  any  intention  upon  his  part  not  to 
take  said  lumber,  and  to  abandon  It  to  plato- 
tlffs.  And  it  is  furtha  agreed  that  either 
party  may  Introduce  any  competent  evidence, 
either  oral  or  written,  with  regard  to  the 
terms  of  the  contract  made  for  the  nle  and 
purchase  of  the  lumber  In  questkm  by  mSA 
Paol  with  plaintiffs,  throng  their  agent, 
Morse,  at  Boston.* 

"The  plaintiffs  called  aa  a  wlteesa  one 
Morse,  who  testlfled  aa  follotrs:  *I  am  at 
present  engaged  In  the  Inmber  bnalness.  In 
the  spring  of  1886  I  was  a  tnveling  sales- 
man, and  had  been  about  two  years,  and  for 
the  plalntll^  that  length  of  tlma  In  the 
firing  of  iSB&  I  made  a  contract  with  Oebrge 
A.  Panl  to  ship  him  a  car  of  Inmber,  and  for 
him  to  send  ns  a  negotiable  note.  Hie  note  was 
to  be  amt  after  be  had  got  the  lumber  and 
tallied  It  In  qoantltr  and  quality.  By  "teUy- 
Ing  the  lomber,**  I  mean  coonting  It  That 
has  to  do  with  the  quantity  as  well  as  the 
quality.  The  agreement  waa  that  he  should 
send  OS  a  not^  that  we  could  get  our  money 
Uaek  and  use  It.'  The  said  witness  farther 
testlfled,  upon  his  cross-examtoation.  as  fol- 
lo\n:  *Q.  Mr.  Morse,  yon  went  to  Mr.  Paul's 
oOlce  and  sold  him  tills  car  of  lumber  as 
agent  for  tho  idalntiffs,  Sllsby  ft  Co.?  A. 
Tes,  sir.  Q.  Isn't  It  a  fact  that  that  is  all 
that  was  said;  that  he  gave  yon  an  cnder  for 
this  car  of  lumber,  and  then  yon  afterward 
sent  him  a  bill  calling  for  a  note,  simply  be- 
cause on  a  previous  transaction  that  he  had 
^ven  yon  a  noteY  A.  No,  sir;  that  was  the 
onderstondhig.  I  think.  Q.  Tbls  la  all  the 
uttdetatandlng,  isn't  it,— that  the  paym«it 
shonid  be  aa  before;  that  Is.  payment  by  a 
note  ?  A.  We  shouldn't  have  sold  It  to  him  oth- 
erwise. Q.  Didn't  yon  simply  say  to  him  that 
the  payment  was  to  be  made  the  same  as  the 
other  that  he  had  given  yonr  firm?  A.  I 
told  him  that  tiie  agreement  was  that  we 
shonid  have  a  three^mratbs  note.  Q.  Didn't 
yoQ  ask  him  how  the  order  should  be  paid 
for.  and  agree  with  him  that  the  payment 
ehonU  be  the  same  as  the  previous  car?  A. 
I  don't  think  anything  waa  said  about  a  pre- 
vious ear.  Q.  Then  you  put  it  this  way: 
That  yon  sold  him  a  car  of  lomber,  and  he 
was  to  give  you  a  note  tor  It?  A.  Tee.  sir; 
payable  three  months  after  he  received  It. 
Q.  And  that  was  to  be  given  aftnr  be  had 
received  the  lombo-.  and  seen  that  It  waa  op 
to  the  order?  A.  After  be  had  bad  time  to 
tally  It  Q.  And  that  was  the  way  that  It 
was  on  the  previous  order,  and  there  waa 
something  on  the  previous  ordor  dlscoonted. 
on  account  of  lack  of  quality  or  quantity? 
A.  I  don't  remember  that  I  think  there  waa 
ft  note  given,  but  I  don't  remembw  the  dli^ 
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count  Q.  And  don*t  you  tblnk  tbat  tbe  ar- 
rongment  was  the  same  In  this  Instance,— 
that  he  should  glre  yon  a  note?  A.  I  can't 
say  as  to  that.  Q.  Isn't  It  true  that  It 
wam't  nntll  after  this  case  came  up  In 
court  that  you  heard  that  the  title  of  tills 
lumber  wouldn't  pass  nnless  a  note  was 
glren?  A.  No,  sir.  Q.  Don't  you  know  that 
yon  neiier  dreamed  that  the  title  of  this  lum- 
ber wouldn't  pass  If  a  note  was  not  given, 
until  this  case  came  up  in  court?  A.  No, 
sir.  Q.  And  It  didn't  occur  to  yon  at  the 
time  yon  made  this  contract?  A.  Simply 
that  we  oonld  use  our  money  and  get  our 
discount.  Q.  But  It  didn't  occur  to  you 
that  the  title  of  the  lumber  would  not  pass 
until  he  sent  you  tiie  note?  A.  That  wasn't 
thought  of.*  The  foregoing  was  aSl  the  evi- 
dence In  fhB  case. 

"At  the  reanest  of  the  defendant  the  court 
made  the  following  mllngs,  via.:  '(4)  The 
plaintiffs  cannot,  upon  the  evidence,  main- 
tain this  action  upon  the  ground  of  a  season- 
able exercise  of  the  right  of  stoppage  In 
transitu.  (JS)  At  the  time  when  the  plaintiffs 
notlfled  the  defendant  lallxoad  company  not 
to  deliver  the  lumber  except  to  them  or  up- 
on tiielr  order,  they  had  lost  the  right  of 
stoppage  In  transitu.*  *(7)  The  only  ground 
upon  which  the  plaintiffs  can  maintain  this 
action,  If  they  can  maintain  It,  Is  that  the 
title  to  the  replevied  lumber  had  not  passed 
from  them  to  their  vendee.'  *(9)  The  only 
ground  upon  which  the  plaintiffs  can  claim 
that  the  titie  to  the  replevied  lumber  had  not 
passed  from  than  to  their  vendee  must  be 
tbat  the  sale  was  a  conditional  sale,  and  that 
the  vendee  had  not  performed  the  condition, 
—that  the  giving  of  a  note  was  a  conditim 
precedent  to  the  passing  of  the  Utte  to  the 
replevied  lumber.  (10)  It  cannot  be  ruled, 
as  matter  of  law,  that  the  sale  by  the  plain- 
tiffs to  ^nl  was  a  conditional  sale.'  '(IS) 
It  cannot  be  said,  as  matter  of  law,  tiiat  the 
title  to  the  replevied  lumber  had  not  passed 
from  tile  plaintiffs  to  their  vendee.  (14) 
Whether  or  not  tiie  sale  by  the  plaintiffs  to 
Paul  was  a  conditional  sale  Is  a  question  of 
fact  to  be  determined  upon  all  the  evidence 
in  the  case.  (16)  Whether  or  not  the  giving 
of  a  note  by  the  vendee  to  the  plaintiffs  was 
a  condition  precedent  to  the  passing  of  the 
titie  to  the  iWlevled  lumber  is  a  question  of 
fact  to  be  determined  upon  all  the  evidence 
in  the  case.  (16)  Unless  It  be  fonnd  as  a 
fact  that  the  sUe  by  the  plaintiffs  to  Paul 
was  a  conditional  sale,— that  the  contract  of 
Bale  embodied  a  ccmdltion  that  the  vendee 
should  0ve  the  plalntiffiB  a  note  before  tiie 
titie  to  the  lumber  should  pass  to  him,— it 
cannot  be  s^d,  as  matter  of  law,  that  the 
titie  to  the  lumber  had  not  passed  from  the 
plaintiffs  to  their  vmdee.  (17)  The  burden 
Is  upon  the  plaintiffs  to  satisfy  the  jury,  or 
the  court  sitting  wltliout  a  Jury,  and  by  a 
fair  preponderance  of  the  evidence,  that  the 
sale  by  the  plaintiffs  to  Paul  was  a  condi- 
tional sale,  and  that  the  title  to  the  replevied 


lumber  had  not  passed  from  the  plaintiffs  to 
their  vendee  by  reason  of  a  nonperformance 
by  the  vendee  of  the  condition.  (1&9  Unless 
the  Jury,  or  the  court  sitting  without  a  Jury, 
Is  satisfied  by  a  fair  preponderance  of  the 
evidence  tbat  the  ^alntlffs  and  Paul  Intend- 
ed the  sale  to  be  a  conditional  sale,  the  plain- 
tiffs cannot  maintain  this  action  upon  tbe 
ground  that  the  titie  to  the  lumber  bad  not 
passed  to  Paul  by  reason  of  the  latter's  non- 
perfwmance  .of  the  condition.  OS}  Unless 
the  Jury,  or  the  court  sitting  wltiioat  s  Jury, 
IB  satisfied  by  a  fair  preponderance  of  the 
evidence  that  the  plaintiffs  Intended  the  sale 
to  be  a  conditional  sate,  and  that  the  title 
to  th^  lumber  should  not  pass  until  the  ccm- 
dltion should  have  been  performed,  tiie  plain- 
tiffs cannot  maintain  this  action  upon  the 
ground  that  the  titie  to  the  lumber,  had  not 
jiassed  to  Paul  by  reason  of  his  nonperform- 
ance of  the  condition  of  the  s^* 

**The  court  refused  to  make  the  f  (dlowinff 
rulings  requested  l^^  the  d^eodant  vis-: 
*(8)  The  plaintiffs  cannot  maintain  this  ac-, 
tlon  upon  tiie  ground  that  the  title  to  the 
replevied  lumber  had  not  passed  bom  them 
to  their  vendee.'  *(11)  It  cannot  be  ruled,  as 
matter  of  law,  upon  all  the  evidence  In  the 
case,  tiiat  the  giving  of  a  note  by  the  vendee 
to  the  plaintiffs  was  a  condltimi  precedent  to 
the  passing  of  the  title  to  the  replevied  lum- 
ber.' '^)  Upon  all  the  evidence  In  the  case, 
the  Jnry,  or  the  court  sitting  without  a  Jnry, 
would  not  be  warranted  In  finding  that  the 
I^alntiffa  and  Paul  Intended  the  sale  to  be 
a  c(mdltional  sal&  @1)  Upon  all  the  evi- 
dence In  the  case,  ttie  Jury,  or  the  court  sit- 
ting without  a  Jury,  would  not  be  warranted 
in  finding  that  the  plaintiffs  Intended  the  sale 
to  be  a  conditional  sale.  (22)  In  view  of  the 
evidence  that  the  plaintiffs  knew  that  by  a 
custom  In  the  lumber  trade,  th^  vendee 
would  not  send  them  a  note  until  after  be 
^ould  have  verified  the  quality  and  count  of 
the  lumber  as  compared  with  his  order,  and 
that  the  plaintiffs  also  knew  tiiat  \>y  a  cus- 
tom in  the  lumber  trade,  tiielr  vendee  might 
sen  the  lumber  direct  from  the  railroad,  sub- 
ject to  the  company's  lien  for  charges,  the 
Jury,  or  the  court  sitting  Tlthout  a  Jury, 
would  not  be  warranted  In  finding  that  the 
plaintiffs  intended  the  sale  to  be  a  condition- 
al sale,  and  that  the  titie  to  the  lumber 
should  not  pass  until  the  note  was  actually 
given.  (28)  The  evidence  that  the  plaintiffs 
knew  that  by  a  cimtom  In  the  lumber  trader 
their  vendee  might  adl  the  lumber  direct 
from  the  railroad,  and  subject  only  to  the 
company's  lien  for  chaises,  -requires  a  find- 
ing that  the  plaintiffs  did  not  Intend  the  sale 
to  be  conditional,  and  that  the  tttie  to  the 
lumber  should  not  pass  until  the  vendee 
should  give  the  note  mentioned  In  tim  plain- 
tiffs* bill,  for  the  lumber.'  To  the  refusal  of 
the  court  to  make  lUieh  and  every  one  ot 
the  foregoing-  mnngs  refused  as  aforesaid, 
and  as  to  each  of  said  refusals  to  rule,  the 
defendant  duly  esceptad.  The  court  found 
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for  the  ptalntiffB.  And  the  defendant  prayi 
that  Its  said  exceptions  may  be  allowed." 

Exhibit  A:  "(All  cUims  for  discount  In 
quality  or  count  must  be  made  <m  receipt  of 
goods.)  148  AUyn  Street,  Hartford,  Conn., 
Mandi  20,  1808.  Bought  of  J.  H.  Sllsby  & 
Co.,  wholesale  lumber  dealers:  Mr.  Geo.  A. 
Pliul,  B.  &  A.  car  No.  13,679.  Consigned  to 
us,  Boston.  Order  No.  808.  Terms:  3  mos. 
note,  date  of  InTolce,  with  1  mo.  Int.  [Fol- 
lows a  statement  of  the  dimensions,  QuaUty, 
price,  ete^  ot  the  lumber  lOilpped.]" 

BxhlUt  B:  **Hartford.  Conn.,  March  29. 
188&  Mr.  ,  Frdgbt  Agent  B.  A.  B.  B. 
(town.  Boston;  state.  Mass.)— Dear  Sir:  Please 
ddlTw  to  Mr.  Geo.  A.  Paul,  B.  ft  A.  car  No. 
33,679^  c(»8lgned  to  us.  Loaded  with  lum- 
ber: They  wIU  pay  all  chaises.  Yoara.  very 
truly.  J.  H.  SUsby  &  Go." 

Exhibit  G:  "Boston  ft  Albany  Railroad 
Con^any.  Hnntingtoa  Arenue  Statkn.  Boa- 
tm.  Mardi  81. 189&  Tlie  following  cars  have 
arriTed  ctmslgned  to  yon:   No.  Ton.  BlU 

No.  21,128.    Lbr.   .    Oar  No.  12,679. 

Total  freight  diaiges,  946.95.  If  not  unload- 
ed within  96  hours  from  Mar.  81,  2  o'clock 
p.  m.  of  this  date,  Sundays  and  legal  holidays 
not  Induded,  tbe  frelgfht  will  be  subject  to 
storage  dta^ea,  as  per  rules  of  the  Massa- 
chusetts and  the  New  Hanq;»hlre  Gar  Service 
Association.  J.  V.  Qay,  Agent.  Ilndorsed 
across  card,  by  nd»ber  stamp,  the  following:] 
A  charge  6f  91  per  car  pn  day  will  be  made 
for  detentloD  ot  cars  and  nse  of  tracks  aftw 
tlie  explratlim  of  96  hotns  from  the  time  of 
deUrery  of  such  cars  on  tracka  for  loading  or 
unloading  at  all  points  wKhin  the  state  of 
Massachusetts.  Sundays  and  legal  holidays 
not  included." 

Exhibit  D:  *'Bo6tiMi  ft  Albany  Ballroad 
Co.  Hnntlngt<m  Avenue  Lumber  Yard.  Bos- 
ton. ApL  S,  1898.   I  have  this  day  stored  In 

door  2,  shed  bin  No.  ->  car  No.  12,679. 

Respectfully,  yours,  J.  F.  Oay.  Agent,  per 
C." 

Exhibit  B:  "(Oopy.)  Hartford,  Conn.,  April 
15.  1898.  To  Freight  Agent  B.  ft  A.  R.  R.. 
Boston.  Man.— Dear  Sir:  On  March  26  we 
salt  you  an  order  to  dellvw  B.  ft  A.  car  of 
Inmber  to  Mr.  Geo.  A.  Paul.  We  understand 
this  car  is  now  on  storage,  and  we  have  paid 
freight  (duuge>  on  same.  Tou  will  please 
hold  this  Inmber  subject  to  the  orders  of  our 
Ur.  EL  A.  MoTs^  and  not  dellrer  to  ai^  one 
without  bis  order.  Yours,  very  truly*  J.  H. 
SIlBby  ft  Go.** 

Walter  Mooers,  for  plalntlfh.  Frank  Paul, 
for  defendant 

LATHItOP,  X  We  do  not  find  anything  In 
the  facta  set  forth  in  the  bill  of  exertions  to 
tske  the  case  out  of  the  gmeral  rule  that  titie 
sale  was  conditioned  on  the  sending  ot  a 
note  by  the  buyer  to  the  seller,  and  that 
whether  there  was  a  waiver  of  the  (»nditi(m 
Tss  a  question  of  fact  Wtaltwell  v.  Vincent 
4  Pick.  449;  Hill  r.  Freeman,  3  Gush.  2G7; 
Wbitney  T.  Eaton,  IB  Gray,  239;  Farlow  T. 


Bills.  15  Gray,  229;  Hlrscbom  v.  Canney.  98 
Maes.  140;  Adams  v.  O'Connor,  100  Mass. 
515;  Nelson  v.  Dodge,  116  Mass.  367;  Ar- 
mour V.  Pecker.  128  Mass.  143;  Salomon  v. 
Hathaway,  126  Mass.  482;  Slate  Co.  v.  Hill 
(Mass.)  56  N.  E.  706.  So  far  as  the  custom 
in  the  trade  Is  concerned,  the  fact  that  It 
was  not  the  custom  to  amA  the  note  until 
after  the  buyer  should  verity  tiie  quality  and 
count  of  the  lumber  as  compared  with  his  or- 
der is  Immaterial.  The  defendant  argued 
that  this  necessitates  flie  unloading  of  the 
car;  but  a  delivery  to  the  buyer  would  not 
necessarily  tte  a  walvor  of  tbe  oonditlott,  as  Is 
iui&  in  many  of  the  cases  above  cited.  Nw 
can  the  fact  tiiat  the  buyer  could,  to  a  cer- 
tain extent,  snit  his  own  omvenience  in  le- 
moTlng  the  Inmbro  from  the  custody  of  the 
carrier  or  the  warehouseman,  make  any  dif- 
ference^ The  Inmber  still  remained  the  vtap- 
ectj  ot  the  seller.  As  to  the  usage  for  the 
buyer  to  sell  directly  from  the  railroad,  sub- 
ject to  the  company's  lien  for  charges,  this 
is  to  be  said:  That  the  usage  does  not  go 
far  enou^.  It  does  not  appear  that  a  buyer 
of  lumbar  may  sell  and  pass  a  good  title  wlth- 
ont  acquiring  a  good  tlOe  himself,  and  this. 
In  tbe  present  case.  Papl  did  not  have.  More- 
over. It  may  be  said  that  the  controversy  in 
-^18  case  Is  not  between  the  plaintiffs  and  a 
purchaser  for  value,  but  between  the  plain- 
tiffs and  a  pmon  who  has  no  mwe  ri^n 
than  Paul  had.  See  Whitney  t.  Eaton,  16 
Gray,  225.  22& 

The  defendant  asked  for  28  instructions. 
Most  of  these  were  given.  The  eleventh  re- 
quest, on  the  authMHty  of  the  eases  abore 
<^ted,  vraa  properly  refused.  We  see  nothing 
In  the  otber  requests  for  InstmctltHiB  which 
w«e  refused  which  requires  further  discus- 
slcm.  Exceptions  overruled. 

(ITS  Mass.  847) 

DEXTER  T.  CITY  OF  BOSTON, 
(Supreme  Jndlcial  Conrt  of  Massachasetts. 

Suffolk.   May  22.  1900.) 

ICONIGIPALITIBS— SEWER  ASSESSMENTS— VA- 
LIDITY—TAXE3  IL-LEQALLY  AS- 
SESSEE>— REK}OVBRT. 

1.  St.  1892,  c.  402,  making:  the  expense  of 
constmctine  a  sewer,  to  an  amount  not  exceed- 
ing four  dollars  a  lineal  foot,  aasesdable  on  the 
owners  of  adjacent  lands  acconling  to  frontage, 
is  void,  since  such  aasessmeat  would  not  neces- 
sarily be  proportionate  to  the  hearts  received 
from  the  iinproTenient. 

2.  Plaintitra  right  to  recover  an  assessment 
collected  for  improTemeots  under  a  void  statute 
was  not  affected  bv  the  fact  that  each  assess- 
ment was  collected  oy  adding  the  same  to  plain- 
tUTs  general  tax. 

3.  Where  payment  of  a  void  assessment  was 
indaced  by  compalsory  procesa  and  trader  pro- 
test, it  can  be  recovered  back. 

Report  from  superior  court*  Suffolk  coun- 
ty. 

Action  by  one  Dexter  against  the  city  of 
BostiHL  Case  reported.  Judgm«it  for  plain- 
tiff. 

John  Lowell  and  H.  H.  Darling,  for  plain- 
tiff. Samuel  M.  Child,  for  defendant 
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KNOWLTON,  J.  In  its  essential  features, 
tills  case  Is  like  Weed  t.  City  of  Boston.  172 
Mass.  28k  51  N.  B.  204.  42  L.  B.  A.  642,  In 
which  It  was  held  that  St.  1892.  c.  402,  Is 
unconstitatlonal.  In  Its  lequlrement  that  all 
expenses  incurred  In  the  making  of  a  sewer  in 
a  highway  or  strip  of  land  or  other  place  In 
the  city  of  Boston,  to  an  amount  not  exceed- 
ing four  d(dlan  (or  each  lineal  foot  of  sewer, 
shall  be  repaid  to  the  city,  as  the  assessable 
cost  (tf  the  work,  by  the  owners  of  the  tereral 
parcels  of  land  bord^lng  on  the  highway  or 
strip  of  land  in  which  the  sewer  is  made,  and 
in  Its  direction  that  this  assessable  cost  shall 
be  apportioned  to  each  parcel  In  proportion 
to  the  number  of  lineal  feet  which  It  meat' 
ures  <m  aald  highway  or  strip  of  land.  It  la 
now  aetfled  law  In  this  court,  aa  It  Is  In  the 
supreme  court  of  the  United  States  and  ia 
many  otlier  courts,  ftat  after  the  amstinfr 
tlon  of  a  public  Improvement  a  local  assess* 
ment  for  the  cost  of  it  cannot  be  laid  upon 
real  estate.  In  snbstantlal  excess  of  the  baie< 
fit  received  by  the  property.  Such  assess- 
ments must  be  founded  on  the  benefits  and  be 
proportional  to  the  benefits.  So  far  as  there 
is  anything  ia  the  early  cases  which  seems 
at  variance  with  this  doctrine,  it  is  controlled 
by  the  later  decisions.  Seam  v.  Board,  ITS 
Mass.  71.  68  N.  B.  138.  48  L.  B.  A.  884; 
Same  v.  Commissioners.  173  Mass.  851,  68 
N.  B.  876;  City  of  Boston  v.  Boston  ft  A.  B. 
Co..  170  Mass.  85.  49  N.  E.  95;  Weed  v.  Olty 
of  BoBttm.  supra;  Norwood  v.  Baker,  172  IT. 
S.  268^  18  Sup.  Ot  1ST,  48  L.  Bid.  443.  Tbe 
principle  involved  has  been  so  recently  and  so 
fully  considered  in  the  cases  above  dted,  that 
it  la  unnecessary  to  discuss  It  at  length  In  this 
ophilon.  It  ws«  shown  In  Weed  v.  City  of 
Boston  tiiat  as  applied  to  the  tacts  of  that 
case,  and  of  many  siqwoaable  cases,  ^  ns- 
qnlrements  of  the  statute  might  produce  as- 
sesaments  uptm  some  estates  greatly  In  ex- 
cess of  the  beaefits  received,  and,  as  compared 
with  other  estates,  greatly  dlqiroporUonate 
to  the  twneflts.  For  this  reason  the  statute 
was  declared  unconstitutional.  In  detnmln- 
ing  whether  a  statute  Is  unconstitutional,  the 
question  is  not  whethw  the  result  is  harmful 
in  the  particular  caee.  but  whether  the  stat- 
ute, according  to  Its  terms,  will  violate  the 
provlslraa  of  the  constitution  in  Its  application 
to  cases  which  may  be  e^iected  to  arise. 
Tbe  case  then  before  the  court  furnished  a 
demonstration  of  tbe  injustice  tmA  deprira- 
tion  of  constitutional  rights  which  might  re- 
sult from  the  enforcement  of  the  statute. 
The  present  case  Illustrates  in  a  fdmllar  way 
that  the  assessments  on  different  lands  made 
under  ttils  statute  are  not  always  proportional 
to  the  benefits.  There  Is  a  great  difference  in 
value  on  account  of  the  difference  In  grade 
between  lands  at  different  points  along  the 
line  of  the  sewer,  and  there  Is  tbe  same  bled 
of  question  that  me  referred  to  In  Weed  v. 
City  of  Boston  In  regard  to  an  assessment 
upon  land  on  the  southerly  side  of  Ashford 
street,  so  called,  where  then  is  intervening 


land  In  ^vate  ownership  between  the  atrip 
taken  In  the  private  way  called  "Ashfbrd 
Street"  and  the  parod  on  which  the  aasesi- 
ment  was  made.  Then  Is  also  an  Important 
fact  which  was  warning  in  the  other  case^ 
nam^.  that  the  aewer  torus  at  right  an- 
gles where  It  enters  Ashford  street,  and  mns 
on  two  sides  of  the  parcel  at  the  corner.  As 
the  Bflsessment  was  required  to  be  made  ac- 
cording to  the  Uneal  measnroment  of  the  land 
along  tbe  sewer,  that  parcel,  which  recdves 
but  slight  additional  benefit  tnm  the  turn  in 
the  sewer,  la  doubly  assessed.  That  part  of 
the  statute  which  directo  the  making  ot  as- 
sesements  in  this  w^  Is  unconstitatlonal  and 
void.  The  action  of  tbe  atxeet  conunlasionera- 
in  making  the  assessment  reste  on  tide  part 
of  the  statute,  and  It  ia  ImposBlbW  to  find 
anything  In  it  that  stands  nptrn  a  valid  part 
of  the  statute  which  Is  separaUe  from  the 
part  that  la  ob;|ectlonaUe.  The  aasesament 
waa  tberefwe  void,  and  the  payment  by  the 
plalntlfC,  having  been  Induced  by  compulsory 
process  and  made  under  protest,  may  be  re- 
covered back  in  tills  actitm.  Snnmer  t.  E^rat 
Faiiah  In  Dorchester.  4  Pick.  881;  LlnodD 
V.  City  of  Worcester.  8  Cush.  66;  Wr^t  v. 
City  of  Boston.  8  Cush.  238,  241;  Goodrich  v. 
Inhabitants  of  lamenberg.  9  <^ay.  38;  Qerry 
V.  Inhabitants  of  Btoneham.  1  Allan.  ai9; 
D«y  V.  City  of  Lawrence.  167  Mass.  371,  4& 
M.  B,  T51;  City  of  Bomerville  v.  City  of 
Waltbam.  ITO  Bfassi  160,  48  N.  B.  1002. 

This  hi  not  like  a  case  where  there  la  m. 
mere  Irr^^utolty  in  the  proceedings,  wlilcb 
must  be  taken  advantage  <tf  a  writ  of 
certiorarL  Action  under  an  unconstitutional 
statute  is  aa  If  there  were  do  statute.  Fisher 
V.  McOhr,  1  Gray,  1;  Connecticut  Blver  B. 
Co.  V.  County  Gom'rs  of  Franklin,  127  Mass. 
60.  ST. 

The  fact  that  the  collection  was  made  under 
St  1881,  c  828,  H  16»  IS^  by  adding  part  of 
the  usessment  to  the  general  tax  of  the 
plaintiff,  does  not  affect  his  right  to  recover 
it  back  in  tills  proceeding.  It  did  not  be- 
come a  part  of  his  general  tax,  but  waa  sep- 
arable from  it  Whoi  a  general  tfix  Is  ex- 
cessive by  reasmi  at  overvaluation,  or  enror 
in  including  pn^erty  that  Is  not  assesaable; 
the  party  Is  left  to  his  remedy  1^  an  applica- 
tion for  an  abatement  and  he  cajinot  reoover 
back  the  tax  in  an  action  of  this  kind.  But 
the  provisions  of  law  which  inevent  recovery 
in  such  cases  are  not  applicable  to  this  am- 
sessment  According  to  the  terms  of  tiie  re- 
port there  must  be  Judgment  for  the  plaln- 
tlfC 


aiSKsM.  sm 

STAPLES  V.  CITT  OF  SOMBBTILLE  et  aL 
(Supreme  Judicial  Court  of  Massadiusetta. 
Middlesex.   May  18,  19000 

ASSIGNMENT  OF  MUNICIPAL  CONTRACT  —  AO- 
CBPTANCE  BY  CITT-ORDER— A8SI0NHBNT 
—FRAUDULENT  CONVBTANOB. 

1.  One  who  had  contracted  to  erect  a  achool 
Iwuse  for  a  dty  was  onaUe  to  fulfill  the  con- 
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tract,  «&d  the  plaintiff,  at  the  onggestloo  of  the 
■oHcitor  of  the  <Aty,  procured  an  asusnmeot 
from  the  contractor,  and  comirfeted  the  build- 
ing. The  contract  provided  that  it  should  not 
be  smignahle  without  the  written  consent  of 
the  citr.  which  wat  not  nven.  The  city  made 
no  objection  to  the  completi<Ki  of  the  baildinE 
by  the  plaintiff,  accepted  the  bofldinc.  and  paid 
a  part  of  the  purchase  price.  Held,  that  the 
plaintiff  was  ratltled  to  the  balance  of  the  con- 
tract price,  as  the  asaigninent  gave  him  an  eq- 
uitable right  to  the  money  in  posaession  of  the 
cit?.  good  as  against  the  dty  and  credltm  of 
tbe  contractor. 

2.  Wliere  an  order  of  a  contractor  on  a  dty 
for  money  belonging  to  him  was  presented  to 
its  ireaaurer.  after  the  contract  had  been  as- 
tigoed  and  tbe  contractor  had  been  paid,  for  all 
work  done  preriooa  to  the  asngnment,  the  order 
was  of  no  effect,  m  against  the  claim  of  the  as- 
tiguee,  for  money  earned  by  him  onder  the 
contract  after  the  assignment. 

3.  Where  there  was  no  evidence  of  actual 
ftaod.  an  aasignment  of  a  contract  aix  mostte 
before  the  commencunent  of  inaolvency  woceed- 
in^  by  the  assignor  waa  not  frandtuent  as 
agninst  tbe  assignee  in  insolvency. 

4.  Claims  for  a  mechanic's  lien  cannot  be 
maintained  where  the  building  against  whidi 
It  is  claimed  is  built  for  a  school  bouse. 

Exceptions  from  superior  court,  Mlddle- 
HX  connty;  Franklin  G.  Fessenden,  Judge. 

Snlt  by  William  H.  Staples  against  the 
dty  of  SomervlUe  and  others.  From  a  de- 
cree hi  favor  of  plaintiff,  defendants  bring 
exceptions.  Overruled. 

J.  B.  EMinbar  and  F.  E.  Dunbar,  for  plain- 
tiff. T.  Ek  Grerer  and  Fred  Joy,  for  de- 
fendant John  Harrington.  3obn  J.  Hlgglns, 
tK  defendants  Berry  &  Vergmoa,  HcOorttiy, 
and  Sanborn,  assignee. 

KMOWLTON,  J.  The  principal  qnestlon 
hi  this  case  Is  whether  the  equitable  owner- 
ship of  the  money  afterwards  earned  under 
the  contract  passed  to  the  defendant  by  the 
assignment  from  bis  son  Edward  F.  Staples, 
and  by  sadt  recognition  of  tbe  assignment 
and  of  bis  action  under  it  as  appears  In  tbe 
facts  before  os.  The  contract  was  to  erect 
«  school  house  for  the  city  of  SomerviUa 
The  American  Surety  Company  was  a  sure- 
ty for  Edward  F.  Staples  upon  a  bond  for 
the  faithful  performance  of  the  contract,  and 
the  plaintiff  gave  a  bond  to  the  American 
Snrety  Company  to  indemnify  it  against 
loss  from  Its  undertaking  as  surety.  Ed- 
ward F.  Staples  began  tbe  work,  but  waa 
imable  to  flnlsfa  it.  It  was  suggested  to  the 
plaintiff  by  the  dty  solicitor  of  SomervlUe 
sDd  others  that  he  should  assume  charge  of 
tbe  work  for  his  own  protection,  and  there- 
npon,  on  April  10,  1897,  an  assignment  was 
made  from  hfs  son  to  blm  of  tbe  contract, 
and  of  all  moneys,  benefits,  and  emoluments 
to  be  derived  therefrom.  Notice  of  the  as- 
signment was  glvoi  to  the  dty  of  Somer- 
ville  on  April  31st,  and  tbe  assignment  was 
afterwards  recorded  in  the  office  of  the  dty 
clerk  In  SomervlUe,  and  In  the  office  of  tbe 
city  clerk  in  liowrit,  where  the  plaintiff 
lived.  By  the  terms  of  the  contract,  It  was 
not  assignable  without  tbe  written  consent 
of  the  atj.  The  dty  mlgbt  bare  xefnaed  to 


recognize  tbe  assignment  or  to  have  any 
dealings  with  tbe  plaintiff  under  It  Pike 
V.  City  of  Waltham,  168  Mass.  581.  47  N.  K. 
437.  Although  no  consent  to  the  assign- 
ment was  ever  given  in  writing  by  tbe  rep- 
resentatlres  of  the  city,  the  plaintiff  went 
on  under  It  without  objection  from  the  city, 
and  completed  tbe  contract  at  bis  own  ex- 
pense, and  the  building  was  accepted  by  the 
city.  He  has  received  payments  from  the 
city  on  accoimt  of  bis  work  to  the  amount 
of  $10,500,  which  were  made  by  checks  pay- 
able to  tbe  order  of  himself  and  bis  son 
Edward  F.  Staples,  and  were  receipted  for 
by  their  Joint  receipts.  The  city  appeared 
In  this  suit,  and  offered  to  pay  the  balance 
of  {4,000  In  Its  hands  to  such  party  as  is 
equitably  entitled  thereto,  and  asked  that 
the  parties  be  required  to  Interplead,  and 
that  the  court  <H:der  and  decree  to  whom  the 
payments  should  be  made.  Under  tbese  cir- 
cumstances, it  is  Immaterial  that  the  dty 
did  not  consent  in  writing  to  the  assign- 
ment- James  v.  Newton,  142  Mass.  366,  8 
N.  E.  122:  BIcbardson  v.  White,  167  Mass. 
SB,  44  N.  E.  10T2.  Under  tbe  authority  of 
these  cases,  the  plaintiff  acquired  equitable 
rights  which  entitle  him  to  the  money  now 
in  the  possession  of  the  dty.  Tbe  case 
finds  that  his  son  Edward  F.  Staples  has 
been  paid  all  th^t  be  earned  under  the  con- 
tract previous  to  "the  assignment 

None  of  the  other  claims  against  the  fund 
can  be  allowed  in  this  proceeding.  The  or- 
der of  the  defendant  Harrington  was  not  ac- 
cepted by  tbe  city,  but  was  held  by  the 
treasurer  to  be  paid  If  money  should  come 
into  his  hands  belonging  to  Edward  F.  Star 
pies  with  which  to  pay  it  Tbe  order  was 
of  no  effect  against  the  pliUntiff's  assign- 
ment under  which  he  seeks  to  recover  mon- 
ey earned  by  himself  atter  tbe  assignment 

Tbe  assignment  was  not  fraudulent  as 
against  the  assignee  In  Insolvency.  There 
is  no  evidence  that  there  was  actual  fraud, 
and  tbe  assignment  was  made  more  tban 
six  months  prior  to  the  commencement  of 
proceedings  In  insolvency. 

If  It  appeared,  as  it  does  not  that  the 
creditors  attaching  by  trustee  process  bad 
acquired  rights  against  this  fund,  their  at- 
tachments were  dissolved  by  the  Insolvency 
proceedings  b^nn  In  less  than  four  months 
aiter  the  earliest  attachment  was  made. 
Since  the  building  was  to  be  used  as  a  school 
house,  McCarthy's  claim  for  a  mechanic's 
lien  cannot  be  maintained.  Lessard  v.  In- 
habitants of  Revere,  171  Mass.  294,  00  N.  E. 
583.  Exceptlims  ovemiled.   Decree  affirmed. 

an  KassL  u»> 

MABTm  T.  HAMttlN  et  al. 
'  <8npreme  Judldal  Court  of  Massadinsetts. 
Suffolk.  May  IS,  1900.) 

BFKCIFIC  PBRFORHANCB-TITUl  OF  VENDOR. 

naintiff  porchased  the  interest  of  tbe  heir 
of  a  deceased  mortgagor  in  certain  lands.  The 
power  of  attorney  under' which  the  heir's  title 
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was  conveyed'  was  defectire,  and,  the  heir  being 
a  nonresideot,  j^intiff  procured  the  mortgagee 
to  foreclose  his  mortgage,  not  to  collect  the 
TDortgnge  debt,  but  to  devest  the  heir  of  hia  ti- 
tle. The  purchaser  at  foreclosure  executed  a 
new  mortgage  to  the  original  mortgagee  for  the 
amount  of  the  old  mortgage,  and  the  foreclosure 
proceedings  were  conducted  by  the  attorney  for 
plaintiff.  The  purchaser  at  foreclosure  had  no- 
tice of  all  the  facts,  and  subsequently  conveyed 
to  plaintifT.  Beld,  that  ptaintlfrs  title  is  of  such 
doubtful  validity  that  specific  performance  will 
not  lie  to  compel  one  wno  had  contracted  with 
plaltttiS  to  purdiase  the  land  to  take  it. 

BxceptiMis  from  superior  court,  Suffolk 
county;  Francis  A.  GasklU,  Judge. 

wa  by  John  G.  Martin  against  Helen  Ham* 
Un  and  others  to  nmipel  specific  performance 
of  a  contract  to  pnrcbaae  real  estate.  Ftom 
a  itecree  in  favor  of  plaintiff,  defendants 
bring  exceptions.  Esceptlons  sustained. 

Horace  Q.  Allen  and  N.  M.  Nye,  for  plain- 
tiCC  R.  M.  Morse  and  Lewis  Bass,  Jr.,  for 
defendants. 

BARKER,  J.  Upon  the  facts  appearing  In 
tbe  bin  of  exceptions,  the  defendants  re- 
quited the  court  to  rule  that  they  were  not 
required  to  take  the  ofFered  title,  but  the 
court  ruled  otherwise.  This  was,  In  effect, 
a  ruling  of  law  that  they  were  required  to 
take  the  title. 

Both  parties  concede  that  a  mere  possibil- 
ity or  suspicion  of  a  defect  In  title  will  not 
prevent  the  ordering  of  specific  performance, 
and  that  it  will  not  be  enforced  when  there 
is  a  fairly  reasonable  doubt  as  to  the  title. 
See  Hayes  v.  Harmony  Grove  'Cemetery,  108 
Mass.  400;  Gushing  t.  Spalding,  164  Mass. 
287.  41  N.  E.  297;  Ohauncey  t.  Inhabitants 
ot  Leominster,  172  Mass.  340,  62  X.  B.  719. 
The  transfer  was  to  be  made  and  a  deed  was 
tendered  on  July  1,  1897.  The  defendants 
concede  that,  if  the  foreclosure  of  June  28, 
1897,  was  valid  as  against  Laurltz  C.  Bistmp, 
the  plaintiff  could  have  given  perfect  title  to 
the  whole  property.  Bistmp  was  a  Danish 
officer  residing  in  Greenland.  On  April  24, 
1S84,  he  had  Inherited  an  undivided  interest 
of  one-fiftieth  part  In  the  land.  This  Interest 
fell  to  bim  as  one  of  several  heirs  of  Emll  C. 
Hammer,  who  died  seised  ot  one  undivided 
half  of  the  land.  On  July  2,  1874,  Hammer 
and  the  owner  of  the  other  half  had  made  a 
power  of  sale  mortgage  of  the  whole  prop- 
erty, and  this  mortgage,  reduced  to  the 
amount  of  $50,000  of  principal,  overdue  since 
1800,  was  outstanding  when  the  agreement 
sought  to  be  enforced  was  made.  Interest 
had  been  paid  promptly,  and  there  had  been 
no  breach  of  the  mortgage,  except  the  non- 
payment of  the  principal.  On  May  11,  1884, 
Blstrup  had  given  a  power  of  attorney,  not 
under  seal  and  not  acknowledged,  to  a  resident 
of  Copenhagen,  granting  "the  full  power  tox 
me,  and  In  my  place  and  stead,  to  adminis- 
ter on  all  finances  In  relation  to  myself;  to 
have,  to  receive,  and  to  receipt  for  all  mon- 
eys and  other  valuables;  to  collect,  and.  If 
necessary,  to  sue  and  institute  proceedings 


according  to  law  for  ttae  same;  to  compro- 
mise and  to  settle  before  or  after  such  pro- 
ceedings may  have  commenced;  to  represent 
me  In  the  settlement  of  estates  to  whlcb  1 
may  be  heir;  and  to  make  all  necessary  ar- 
rangements for  tbe  administration  of  such  es- 
tates; to  demand,  to  hcrfd,  and  to  receipt 
for  all  moneys  coming  to  me  from  such  es- 
tates,—in  fact,  to  do  and  perform  all  and 
everything  requisite;  and  all  that  my  attor- 
ney shall  do  or  perform  shall  be  binding  upon 
me  as  If  I  bad  personally  done  the  same." 
Some  three  or  four  years  before  the  making 
of  the  agreement  sought  to  be  enforced  a 
deed  of  Bistrup's  interest  In  the  land  bad 
been  made  undw  this  power  of  attorney,  and 
the  person  who  claimed  under  that  deed 
supposed  that  he  had  bought  up  the  Interests 
of  all  the  Hammer  heirs,  and  he  had  been  In 
uninterrupted  powsslon  of  the  property  dtir- 
Ing  three  or  four  years.  The  bill  of  excep- 
tions has  no  statement  as  to  whether  during 
that  period  Blstrup  had  received  any  pay- 
ments from  his  attorney,  or  had  been  In- 
formed of  the  deed  made  under  tbe  power. 
The  holder  of  tiie  Bietrup  deed  was  ready  to 
convey  his  title  to  the  plaintiff,  or  as  tbe 
plaintiff  might  direct 

The  agreement  between  the  plaJntiflC  and 
the  defendants  bore  date  April  17,  1897,  and 
perfOTmauce  was  to  be  made  on  or  before 
May  1,  1897.  Each  party  employed  compe- 
tent conveyancers  to  examine  the  title,  and 
the  conveyancers  agreed  that  it  was  defect- 
ive because  BIstrup's  power  of  attorney  was 
not  under  seal  or  acknowledged.  The  de- 
fendant's conveyancers  also  advised  that  its 
language  did  not  authorize  a  conveyance  of 
real  estate.  I^ereapcHi  the  time  for  per- 
formance was  extended  to  July  1, 1897.  l^e 
plaintiff's  conveyancer  was  of  opinion  that  a 
good  title  could  be  obtained  by  arranging 
vrlth  the  mortgagee  to  foreclose  the  mort- 
gage, and  be  made  such  arrangements,  and 
foreclosed  the  mortgage  by  a  sale,  under  the 
power  on  July  28,  1S97.  The  title  tend«^ 
to  and  declined  by  the  defendants  on  July 
1,  1897,  came  utider  this  foreclosure  sale. 
This  plan  of  making  title  by  foreclosure  was 
communicated  to  the  defendants  In  May,  and 
their  counsel  replied  that  It  would  be  a  seri- 
ous question  whether  they  could  accept  such 
a  title.  Before  the  sale,  and  after  It  was 
advertised,  they  repeatedly  gave  notice  that 
they  should  refuse  to  accept  a  title  made 
under  tbe  pressed  foreclosure. 

The  purpose  of  the  foreclosure  was  not  to 
get  In  the  money  due  upon  tbe  mortgage,  but 
it  was  procured  by  the  plaintiff,  and  allowed 
by  the  mortgagee  to  be  made  by  the  plain- 
tiff's conveyancer,  for  the  purpose  of  cutting 
off  tbe  Blstrup  title,  and  ot  curing  some 
other  defects.  The  other  defects,  it  Is  now 
agreed,  could  have  been  cured  before  July  1, 
1897,  If  the  defendants  had  not  previously 
notified  the  plaintiff  that  they  would  not 
take  a  title  made  under  the  foreclosure.  The 
mortgagee  was  Informed  of  tbe  situation. 
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and  It  vas  part  of  the  plan  of  tondamuB, 
upon  wUdb  the  plalntUt'B  conveyaiicer  iraa 
anthorbed  by  tbe  mortgagee  to  make  It,  tbat 
offtm  ItB  completloD  a  mortgage  for  $SO,000 
sbould  tie  given  back  to  the  nuntgagee.  The 
^ce  bid  at  the  tale  was  170,000,  of  which 
the  mm  of  $20,000,  furnished  by  the  ^aln< 
dff,  was  paid  in  cash  to  ttie  mortgagee.  Aft- 
er dedocting  tbe  espoiaes  of  the  side,  tbe 
aortgagee  paid  one-baU  ot  the  $20,600  to 
eadi  of  the  two  parties  from  whom  tbe 
plaintiff  bad  a  contract  to  convey  to  him  tbe 
land.  The  purchaser  at  the  foredosure  sale 
deeded  to  tbe  plaintiff,  and  be  tendered  to 
the  defmdants  a  deed,  which  they  declined. 
aa  fhB  gnnmd  tliat  they  were  not  reqiilred  to 
take  the  title  obtained  under  tbe  foredosmre. 

It  is  an  Inference  of  law,  from  the  facts 
stated,  aat  the  power  of  sale  was  not  ex- 
Hclsed  by  the  mortgagee  of  its  own  in- 
stance, or  tor  tbe  purpose  of  getting  in  the 
iQortgage  debt,  but  for  tbe  purpose  of  cnt- 
tbig  off  the  possible  Interest  of  Blstrup  in 
the  land.  In  other  words,  the  use  of  the 
poww  was  lent  by  the  mortgagee  to  the 
plaintiff  for  that  purpose.  Blstrup  was  In 
GreenUnd,  and  his  attorney  In  Copenhagen. 
BIstrap's  power  ot  attorney,  such  aa  It  was, 
had  been  given  some  10  years  before  be 
Inherited  his  Interest  In  the  land.  It  did 
not  appear  that  he  ever  had  known  of  his 
bitnest,  or  of  its  conveyance  under  his 
pover,  or  ttat  he  had  received  payment  on 
account  of  tliat  conveyance.  The  nuntgagee 
disposed  ot  tbe  money  received  from  the 
Bale  by  paying  over  to  the  party  holding 
nndra'  the  Blstrup  deed  the  share  which  was 
Btstrup's,  if  that  deed  was  void.  All  of 
these  drcnmstances  were  known  to  tbe 
mortgagee,  to  the  plaintiff  whose  convey- 
ucer  had  diarge  of  the  sale,  and  to  tbe^ 
purchaser  who  acted  for  the  plaintiff  and 
conveyed  to  him.  The  defendants  alBo  had 
full  tmowledge,  so  that  the  title  tendered  to 
tbem  would  not  In  th^r  handa  be  that  ot  a 
purchaser  vrlthout  notice. 

If  the  Blstrup  deed  was  not  clearly  void, 
tlie  title  made  under  his  power  was  so 
doobttol  that  equity  would  not  require  the 
defendants  to  accept  it  Tbe  foredosure 
vu  made  upon  the  tiieory  that  tbe  legal 
estate  In  one-flfUeth  of  the  land  was  stlU  in 
Blttrnp,  and  the-  purpose  of  the  sale  was  to 
Rt  off  tiuit  Interest  It  he  was  yet  seised 
of  the  legal  title,  the  mortgagee  In  making 
tbe  sale  acted  as  his  trustee  uid  agent  and 
wu  bound  to  execute  the  trust  with  a  due 
Kgaid  to  his  interest  Hood  v.  Adams,  124 
Man.  4.S1,  484;  Brlggs  v.  Briggs.  13S  Mass. 
a06kSOe.  A  mere  Itteral  cmnpliance  with  tbe 
tenns  of  the  power,  if  the  mwtgi^ree  tailed 
to  do  tts  duty  to  Kstmp,  would  not  make 
tbe  aale  Talld  in  favor  of  one  diarged  wttti 
koowiedge  ot  the  delinqneney.  ■  Clark  v. 
Stanmons,  WO  Mass.  S67.  859,  23  N.  B.  10& 
See,  also,  Montague  v.  Dawes,  14  Allen,  868; 
Thompson  v.  Heywood,  129  Mass.  401»  408; 
Peaton  v.  Torrey,  13S  Mass.  188. 


It  Is  not  now  aecessaiy  to  decide  that  a 
foreclosure  sale  is  volA  it  made,  not  at  the 
Instance  of  the  mor^agee  <a  for  the  pur- 
pose ot  getting  payment  ot  the  mortgage 
debt  but  for  the  benefit  ot  a  purchaser  of 
the  eqnl^  under  a  defective  omveyance, 
and  tw  tbe  purpose  of  curli^;  that  detect 
by  cutting  off  the  Interest  ot  a  legal  owiwr, 
eiQwelally  whoi  that  owna  and  bis  only 
known  att(»ney  are  resldrats  of  ttirelgn 
countries  so  distant  tbat  the  notice  ot  the 
sale  could  not  be  expected  to  reach  them^ 
Bee  Bobertson  v.  Ntnrls,  1  Olff.  421.  424.  It 
18  enough  to  hold  that  the  validity  of  such 
a  sale  is  so  doubtful  that  no  one  should  be 
compelled  to  take  a  title  depradlng  npon  it 
tor  validity.  Tbe  ruUng  requested  ,  by  tbe 
defendants  should  have  been  given.  Bxcep- 
tions  sustained. 


an  Blan.  HE) 

CHISHOLM  V.  VnSW  ENOLAND  TBLB- 

PHOKE  &  TBLK6BAPH  00. 
(Supreme  Judicial  Coort  ot  Maasadineetts. 
Stiff  oik.  May  17, 1900.) 

HA8TBR  AND  SERVANT— DBATH  07  SOBTANT^ 
ELECTRIC  WIRES— PADLTT  IN SUUITION— AS- 
SUMED RISK— MASTER'S  LIABIUTT. 

PlaintilTa  decedent,  an  electric  lineman, 
while  working  nnder  charge  o(  s  fcvreman,  was 
killed  hj  his  ankle  touching  an  dectric  wire, 
Bospended  on  the  same  poleB,  belooKiag  to  an- 
other compan;,  occasioneo  through  tbe  insulation 
on  the  wire  having  been  worn  off  by  contact, 
with  a  tree  wlilch  had  been  burned,  which  burn- 
ing, though  invisible  to  decedsit,  might  have 
been  seea  by  the  foreman  on  the  ground,  though 
he  was  not  shown  to  have  observed  the  same. 
Decedent  had  been  instructed  to  examine  the 
p(des  before  ascending  them.  fleU,  that  ^ain- 
tiS  was  not  entitled  to  recover  tor  dec^enfa 
death,  under  St.  1887,  c  270.  anthorizhig  recov- 
ery for  the  death  of  a  aervant  caused  by  the 
negligence  of  a  foreman,  since  the  danger  from 
an  imperfectly  inaulated  wire  was  an  obTious 
risk,  which  decedent  assumed  on  entering  de- 
fcnaant'a  employment 

Bxceptlons  from  superior  court,  SufColk 
county;  Francis  A.  Gasklll,  Judge. 

Action  by  Sarah  Chishc^  against  the  New 
England  Telephone  &  Telegraph  company. 
From  a  judgment  in  favor  of  defendant  plaln^ 
tiff  brings  exceptloiu.  Overruled. 

J.  W.  Corcoran  and  W.  B.  Sullivan,  tot 
plaintiff.  J.  Lowell  and  J.  Lowdl,  Jr.,  for 
defendant 

-  BOIMBS,  C.  J.  This  Is  an  action  brought 
under  St.  1887,  c.  270^  to  recover  tor  the  death 
(HC  the  plaintiff^  husband.  The  deceased 
waa  a  lineman  In  the  defendant's  employ,  and 
was  engaged  in  suspending  a  caMe  of  tbe  de- 
fendant from  a  taut  wlret  when  his  feet  came 
In  contact  with  an  expoeeA  and  hlgfaly-^iar> 
ged  wire  <tf  another  company -whkih  had  Its 
wires  uptm  the  same  poles,  and  he  was  killed 
by  the  shock.  The  action  la  based  upon  Hie 
sliced  negllgencfr  of  the  person  ezerdslng 
superintendence. 

The  deceased  was  in  a  boatswain's  chalv 
suspended  from  the  taut  wire,  and  a  feitow 
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workman  drew  him  along  as  be  fastened  the 
cable.  These  two  were  left  to  do  tbe  work 
themselres,  under  the  charge  of  a  foreman 
who  was  standing  near  the  man  on  the 
ground.  The7  had  worked  along  from  three 
to  (oar  hundred  feet  from  the  place  at  which 
tbe7  were  set  to  wwk,  when  they  came  to 
a  tree,  and  the  accident  was  due  to  the  In- 
sulation of  the  wire  above  mentioned  having 
been  worn  off  by  contact  with  tbe  tree.  The 
tree  had  been  burned  by  the  electricity,  but 
the  deceased  was  not  likely  to  see  the  marks 
when  engaged  upon  his  work,  and  we  as- 
sume that  the  evidence  might  have  been  taken 
to  mean  that  be  conld  not  have  seen  them  if 
he  had  looked.  We  assume,  also,  that  the 
foreman  could  tiave  seen  them  from  some 
points  on  the  ground,  although  a  fair  Inter- 
pretation of  the  evidence  leavea  It  doubtful 
whether  the  marks  were  more  visible  from 
the  ground  than  from  the  boatswain's  chair. 
Twigs  and  foliage  had  grown  from  the  tree 
in  such  a  way  as  to  hide  them.  There  was 
no  evidence  that  the  foreman  actually  knew 
of  tbe  defect  or  of  the  marks  which  might 
have  given  warning  of  it  The  Judge  befcM-e 
whom  the  case  was  tried  directed  a  verdict 
for  the  defendant,  and  the  plaiutlCC  excepted. 

We  are  of  opinion  that  the  direction  was 
right.  It  was  a  standing  order  of  the  de- 
fendant's that  linemen  should  examine  poles 
before  ascending  them.  The  danger  from  an 
Imperfectly  Insulated  wire  is  the  most  char- 
acteristic risk  which  a  lineman  has  to  en- 
counter. That  general  risk  the  deceased  as- 
sumed by  entering  upon  bis  employment. 
Bveryludy  knows  that  there  always  Is  a 
chance  that  the  insulation  of  a  vrire  may  be- 
come worn  off  or  defective  from  some  cause, 
and  that  In  a  circuit  of  miles  there  is  more 
than  a  chance  that  such  an  event  will  happen 
somewhere.  Junior  t.  Power  Co.,  127  Mo. 
79,  29  S.  W.  988. 

There  was  nothing  In  the  circumstances  of 
this  case  to  shift  tbe  risk.  The  wire  did  not 
belong  to  the  defendant,  and  Its  dangerous 
condition  was  not  due  to  the  defendant's 
negligence,  as  in  Murphy  v.  Coal  Co.,' 172 
Mass.  824,  62  N.  G.  503.  The  deceased  was 
not  sent  without  warning  to  a  place  In  the 
defendant's  control,  which  was  known  by  It 
to  be  dangerous,  and  which  could  and  should 
have  been  made  safe  or  warned  against  as 
In  Willey  v.  Light  Co.,  168  Mass.  40,  46  N. 
E.  396,  87  L.  K.  A.  723.  The  foreman's  order 
bad  no  special  reference  to  the  place  of  the 
accident  It  was  merely  a  general  order  to 
do  tbe  work  of  suspending  the  cable,  given 
when  the  work  began,  between  three  and 
four  hnndred  feet  away  txom  where  the  de- 
ceased was  killed. 

There  Is  no  evidence  that  the  foreman 
knew  of  the  danger  either  when  be  gave  the 
order  or  later.  Indeed,  it  is  plain  that  he 
did  not  know  it,  as  he  went  up  the  pole 
where  the  deceased  was  killed,  and  received 
a  severe  shock  himself.  He  did  not  purport 
to  be  gnardlng  the  deceaaed  from  danger. 


and  his  mere  presence  In  the  nelghboriiood 
did  not  Impose  upon  him  the  duty  to  do  so. 
We  may  add,  although  It  la  not  necessary, 
that  if  the  evidence  is  taken  at  aU  striotly  It 
does  not  appear  that  tbe  foreman  could  liave 
seen  the  Indications  on  the  tree  from  any 
place  where  he  was,  but  merely  that  there 
was  a  place  on  the  ground  to  which  tbe  tore- 
man  might  have  gone,  and  ttom  which  tbe 
indications  might  have  been  detected,— a  most 
Inadequate  reason  for  holding  the  defeodant. 
Exceptions  OTerruled. 


tm  Mass.  141) 
BASSETT  T.  DBEIW. 
(Supreme  Judicial  Court  ot  UsssadinBettL 
Suffolk.  May  18,  1900.) 

DBCBASED  DEBTOR— ACTIOK  AGAINST  BBZBa— 
ADUINISTRATION—FAILURE  TO  PBB- 
8ENT  CLAIM— SFFBGT. 

Pub.  St  c.  136,  f  9.  prescribes  a  limiutioa 
of  two  years  from  the  giving  of  an  administra- 
tlon  bond  for  a  creditor's  action  against  his 
debtor's  personal  representative.  Section  13  an- 
thorizee  a  creditor  whose  claim  doea  Dot  mature 
in  two  years  to  present  It  to  die  probate  court, 
which  shall  order  the  personal  represcatatlve  to 
retain  assets  to  meet  it,  unless  some  one  in- 
terested ia  the  estate  shall  give  bond  for  Its 
payment.  Sections  26  and  27  make  heirs  liable 
for  claims  for  which  the  personal  representative 
conld  not  be  sued,  and  for  which  no  other  pro- 
viiion  is  made,  and  authorise  suit  by  any  cred- 
itor whose  rifffat  of  action  accrues  after  toe  two 
years,  and  whose  claim  could  not  be  presented 
to  the  probate  court,  or  had  not  been  allowed. 
J7el<f,  that  a  suit  under  sections  26  and  27  could 
not  be  maintained  on  a  claim  maturing  after  the 
two  years,  aad  not  presented  under  section  13. 
though  the  administrator  was  without  assets  to 
retain  tor  Its  payment 

Ai^eal  from  superior  court  Suffolk  coun- 
ty. 

Action  by  Stlbnaa  C.  Bassett  against  Wil- 
liam A.  Drew  to  recover  from  defendant  his 
ancestor's  debt  due  plalntllT.  From  a  Judg- 
ment in  favor  (hC  defendant,  plaintiff  ajNteals. 

Affirmed. 

Cbas.  F.  Chamberlayne,  for  appellant.  H. 
M.  Burton,  for  appellee. 

HAMMOND.  J.  It  is  recited  In  tbe  pream- 
ble to  St  1788,  c.  60,  that  theretofore  execu- 
tors  and  administrators  had  frequently  suf- 
fered "great  loss  and  trouble  by  reason  of 
demands  lKX)ught  against  them  after  tliey 
have  closed  their  accounts  of  administration 
and  settlement  of  ^e  estate  they  have  ad- 
ministered Is  made  among  the  heirs  and  devi- 
sees," and  that  "for  remedy  whereof  as  well 
as  for  the  more  speedy  settlement  ot  estates" 
the  statute  is  passed.  Prior  to  this  statute 
there  does  not  seem  to  have  been  any  statute 
of  limitations  applicable  only  to  dalms 
against  executors  and  administrators.  See 
Dane,  Abr.  c.  29,  art  1.  This  statute  set  a 
time  within  which  actions  must  be  brought 
against  an  executor  or  administrator.  It  di- 
vided the  obligations  of  tbe  deceased  Into 
three  classes:  First,  those  due  and  payable 
within  that  time;  second,  those  doe  and  not 
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psyaMe  wlUim  that  time;  tUrd,  all  otber 
obUgatScms,  Indudlng  those  where  tlie  llablU- 
tj  depends  vipoa  anne  contingency  not  hap' 
penlng  wltfaln  tbat  time,  and  -which  might 
nerer  bai^n.  A  dalm  of  tlie  first  class  not 
presented  within  the  time  waa  barred,  and 
there  could -be  no  recovery  against  anybody. 
A  bolder  of  a  claim  of  the  second  class  could 
file  his  claim  tat  the  offlce  of  tlie  probate  conrt 
before  the  ezplratlfm  ttf  the  time,  and  the 
Judge  of  probate  waa  directed  thoeupon  to 
ordor  ae  CTecntor  or  admlnlstiator  to  retain 
In  hte  hands  awets  to  answer  the  demand, 
unleaa  snne  (me  or  more  of  the  heirs  or 
derlsees  riwuld  give  sufficient  security  for  the 
execqtor  t»  administrator  to  respond  to  tiie 
demand.  And  In  audi  case  the  ocecutor  or 
administrator  was  not  allowed  to  hoM  the 
assets,  and  the  remedy  was  against  the  es- 
tate of  the  deceased  In  the  hands  of  the  hetars 
or  derlsees,  or  their  heirs  or  assigns.  With 
certain  changes  and  amendments  not  materi- 
al to  tUs  discnsaloB,  the  luUcy.  thus  adopted 
has  continued  to  the  presmt  tlma  8t  ITftl, 
c.  28;  St.  1792,  c.  8S;  Ber.  St  c.  66,  H  3.  6; 
Id.  e  TO,  H  18. 14;  St  1852,  &  294. 1 1;  Gen. 
St.  e^  97,  H  8;  Id.  c.  101,  K  81.  82;  Pub. 
St  c.  188,  H  ».  IS,  26.  27.  In  speaktaig  of 
thl9  poBcy  and  the  statutes,  Shaw.  C  J..  In 
Han  T.  Bumstead,  ao  Pick.  2.  3,  sa^:  "In 
this  commonwetfth  the  liability  ct  heirs  for 
the  ddita  of  an  ancestor  depends  wholly  upon 
stfttnte,  and  Is  prorlslMial  mly.  •  *  * 
Here  It  Is  ttte  policy  of  the  lav  to'  make  all 
propoty  UaMe  all  the  debts  of  the  de- 
ceased  owner,  and  tn  the  first  Instance  to 
plaee  It  ander  the  administration  of  an  cx- 
ecntor  or  administrator;  and,  in  pursuance  of 
the  same  pcdicy,  land  is  made  assets,  pro- 
Tlslonally,  In  the  hands  of  the  administrator, 
after  the  penonal  pn^perty  Is  andied."  And 
agnln*  In  tiie  same  case,  on  page  9,  he  says: 
*9y  tbm  policy  and  proristras  of  our  laws, 
the  remedy  of  the  crediter  upon  the  heirs 
or  derlsees  of  a  deceased  person  is  extremely 
limited.  Every  demand  whIA  can  be  made 
and  enforced  against  the  estate  of  a  deceased 
peiaoD  is  to  be  pursoed  against  the  admlnis- 
tntor,  where  It  can  he  done;  and  the  whole 
estate,  personal  and  real.  Is,  In  effect,  made 
aaaett  tn  his  hands  to  meet  sndk  claims." 
See,  also,  Boyce  r.  Bnrrell.  12  Mass.  890.  In 
Pratt  r.  I^unson,  128  Mass.  OSS,  It  was  held, 
in  accordance  vlth  the  plain  reading  of  the 
statute^  that  a  promlsaory  note  maturing  aft- 
er two  years  from  ike  time  of  the  giving  of 
the  bead  by  the  executor  Is  a  debt  for  which 
prorVdon  Is  made  under  Gen.  St.  c  07,  t 
S.  nam  Pub.  St  c.  136,  S  18,  and  that  the 
creditor,  not  having  pifeeented  fals  claim  to 
the  probate  ooart  under  that  section,  could 
not  mahitflin  an  action  th^eon,  nnder  Gen. 
St.  c.  101.  I  against  the  l^tees  of  the 
deceased.  That  case  Is  decisive  of  this,  un- 
less a  distinction  can  be  made  In  ftrcH'  of  the 
plalntliE.  The  plaintiff,  however,  contends 
that  where  the  personal  assets  do  not  appear 
to  be  anffident  te  pay  the  claim,  or  where 


they  are  merely  nominal.  It  would  be  uadess 
to  ordcnr  the  admliUstrator  to  do  that  which 
he  cannot  do;  tbat  thet^ore  an  application 
under  sectton  13  wonU  be  a  nsdess  and  Idle 
ceremwy,  which  the  law  would  not  require; 
and  that,  aa  the  claim  could  not  thus  be  p&Id 
In  fnU,  It  Is  a  dalm  *Y(n  whtoh  iwovislon  is 
not  made  In"  the  tiilrteenlh  section,  and  so  Is 
vrltbin  Pub.  St  e.  188,  U  26,  27;  and  tai  sup- 
port of  his  position  he  rdfes  npm  Clark  v. 
Holbrook,  146  Mass.  866^  16  N.  E.  410;  and 
Forbes  v.  Harrington.  171  Mass.  886^  60  N. 
EL  Oil,  bnt  tn  neither  of  these  cases  was  the 
question  Inrotved.  'Sneh  a  view  .of  the  thlr- 
tsenth  sectkm  arises  from  a  misconception  of 
the  object  and  legal  Meet  of  the  proceedings 
vcaBte*  It  The  obleet  of  the  pnceMlngs  un- 
der tbat  section  It  not  to  collect  the  claim 
proacnUd.  for  it  has  not  yet  become  payaUe, 
nor  even  to  adjudicate  finally  the  question  of 
Its  validity  (Pub.  St  c.  186,  U  14,  27),  but 
simply  to  extend  the  time  for  Ito  cf^ectlon 
beyrad  flie  thne  within  which  etberwise.  by 
the  special  statute  of  limitations.  It  would  he 
barred.  Upon  such  an  application.  If  It  ap- 
pears to  the  (»urt  that  the  clahs  is  or  may 
become  Justly  due,  the  court  "shall  order  the 
executor  o^  administrator  to  retain  in  his 
heads  suffldent  to  satisfy  tlie  same."  Bnt, 
If  a  person  Interested  In  the  estate  offers 
to  give  a  snffldent  boikl  to  the  alleged  cred- 
itor for  the  payment  of  the  claim  "hi  case  it 
is  proved  due,^*  the  conrt  may  order  such 
bond  to  be  taken  Instead  of  reqnlrlng  assets 
to  be  retained  as  aforesaid.  Section  10  pro- 
vides that  the  action  shall  be  Imnight  against 
the  adminlBtrator  If  he  baa  been  required  to 
retain  assete;  otherwise,  upon  toe  bond.  If 
the  order  to  retain  assets  is  passed,  and  in 
the  action  against  the  administrator  Judg- 
ment Is  recorered  by  the  plaintiff,  execution 
Issues  therefor  against  the  estate  of  the  de- 
ceased, real  and  personal,  ta  the  hands  of 
the  administrator,  Just  as  !n  the  oue  of 
a  suit  tywn  an  ordinary  dslm  vrithin  Qie 
two  years,  and  the  real  property  belonging  to 
the  estate  is  assets  hi  bis  hands  for  that 
purpose;  and,  If  the  personal  assets  In  his 
hands  are  InsufBdent  to  satisfy  the  claim,  it 
Is  his  duty  to  apply  for  license  to  sell  and  to 
sell  real  estate,  and  to  apply  the  proceeds, 
or  so  much  thereof  as  may  be  necessary,  to 
the  satisfaction  of  the  claim.  It  the  probate 
conrt  refuses  to  order  assets  to  be  retained  or 
a  bond  to  be  given,  then  the  creditor,  by  the 
plain  reading  of  Pnb.  St  c.  13ft.  8  27,  can  ht^d 
tiie  heirs  or  devisees.  answeraUe,  because  It 
Is  then  a  case  where  the  claim  has  been  pre- 
sented under  the  thirteenth  section,  and  has 
not  been  allowed.  An  order  under  section  13 
to  hold  assets,  even  if  there  be  no  personal 
aflsete  In  the  hands  of  the.  executor  or  ad- 
ministrator, Is  not  without  effect  On  the 
contrary,  the  legal  effect  is  to  h<^d  the  ex- 
ectrtor  or  administrator  answerable  for  the 
claim  b^oud  the  special  statute  limitation 
of  two  years,  and  extends  the  Hen  upon  the 
real  estate  of  the  deceased  Cor  the  satiBfac* 
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tlon  of  tbe  dalm.  It  pats  tbe  creditor  upon 
tbe  uune  ground  •with  reference  to  tbe  real 
estate  of  the  deceased  as  one  who  has  hronght 
snit  wiOiin  tbe  two  years.  Edmnnds  t.  Bock* 
well,  1^  Haas.  863;  Hammond  r.  Granger, 
131  Mass.  361;  Bacon  v.  Pomeroy,  104  Mass. 
577;  Hall  T.  Bumstead,  20  Pick.  2.  In  pro* 
ceedlngs  before  the  probate  court  nnder  this 
thirteenth  secUcn,  "the  dn^  of  that  court 
does  not  InTolve  an  inquiry  Into  the  present 
ainonnt  of  assets,  but  la  limited  to  examining 
whetiier  the  claim  appears  to  be  Justly  dve 
from  the  estate,  and.  If  it  does  so  appear, 
orderli^  sufficient  assets  to  be  retained,  or  a 
snffldent  bond  to  be  glrra,  for  the  payment 
or  satisfaction  of  the  diUm,  If  subsequently 
proved  to  be  doe  in  an  action  at  law."  Gray, 
G.  J.,  in  Hammond  t.  Granger,  181  Mass. 
S61.  S08.  The  case  cannot  be  distingnlataed 
from  Pratt  t.  Lamaon,  ubi  suiffa.  In  any  re- 
spect material  to  the  questions  InTcdred  in 
the  present  inquiry,  and  It  most  therefore 
fffllow  tliat  case.  Judgment  fur  defendant 
affirmed. 


on  H«s>.  2«6) 

MUI^HAIiL  T.  FALLON  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.   May  81,  1900.) 

UA8TBR  AND  SERVANT  MJUIVR'S  NBOLI- 
OBNCB-^BRVANT'S  DEATH— NEXT  OF  KIN— 
ACnON— DEPENDENCE  FOR  SUPPORT  — EVI- 
DBNCS-DYINa  DBCLARATIONS-JU)HISSIBILI- 
TT— QUESTIONS  ASKED  PLAINTIFF— NONRES- 
IDENT AUBJN  —  STATE  —  POWER  TO  CONFER 
ACTION— STATUTE— CONSTRUCTION. 

1.  Where  plaintiff  Buea  her  sou's  employer  for 
nesUgentlj  caueing  the  son's  death,  under  St. 
1887,  c.  270,  S  2,  authorizing  such  action  by 
the  next  of  kin  of  a  decedent  if  such  next  of 
kin  were  at  decedent's  death  dependent  on  his 
wa^es  for  support,  and  the  eridence  shows  that 
plaintiff  was  very  poor;  that  her  son  sent  her 
money  repeatedly;  that,  while  the  money  was 
received  by  the  father  while  he  lived,  he  died  a 
year  before  the  son;  that  plaintiff  bought  food 
with  her  son's  money;  that  for  two  years  pre- 
ceding his  death  she  was  almost  entirely  de- 
pendent on  him;   that  she  had  to  "turn  and 

go  three  miles  to  earn  her  support";  that  she 
ad  another  son,  who  was  "hard  set  to  earn 
from  eight  pence  to  one  shilling  a  day,"  and 
still  another;  who  was  an  InTalid,— such  evi- 
dence is  sufficient  to  go  to  the  jury  on  the  ques- 
tion of  dependence  for  support,  partial  depend- 
ence being  a  sufficient  ground  for  the  action. 

2.  Under  St.  1896.  c.  585,  providing  that  no 
declaration  of  a  deceased  person  shall  be  ex- 
cluded as  hearsay  if  made  in  good  faith  be- 
fore the  beginning  of  the  suit,  and  on  personal 
knowledge  of  the  declarant  it  is  proper  to  ad- 
mit in  evidence  in  an  action  by  a  mother 
against  an  employer  for  negligently  caoaing  her 
son's  death,  dying  dedarations  of  the  son  as 
to  his  motlwr'B  poTeiiy,  and  the  aid  he  afford- 
ed her. 

3.  In  an  action  by  a  mother  against  an  em- 
ployer for  ceuBing  the  death  of  her  son,  oues- 
tions  asked  plaintiff  as  to  what  extent,  if  at 
all,  she  was  dependent  on  her  son  for  support, 
ana  whether  he  contributed  to  her  support,  and, 
if  so,  how  much,  are  properly  admitted,  as  call- 
ing for  details  of  fact. 

4.  While  legislative  power  is  territorial,  and 
cannot  impose  duties  upon  persons  within  the 
limits  of  another  state,  nevertheless  the  state 
may  confer  the  right  to  sue  an  employer  for 
nepigraitly  causing  tito  death  of  a  son  on  a 


mother  who  is  a  nrarerident  tiiivn,  the  eoTeni- 
ment  to  which  she  owes  allegiance  maung  no 

objection. 

5.  St.  1887,  c.  270,  $  1,  cl.  3.  provides  that, 
if  an  employ^  is  injured  through  the  ne^gence 
of  a  certain  fellow  workman,  he,  or,  if  the  in- 
jury results  in  his  death,  bis  personal  repre- 
sentative, shall  have  an  action  against  thp  em- 
ployer. Section  2  provides  tJiat  where  an  em- 
pIoyA  is  instantly  killed,  or  dies  without  con- 
scious suffering,  through  the  negligence  of  the 
employer,  the  widow  or  next  of  kin  shall  have 
BU  action  therefor.  Held,  that  section  2  confer^ 
red  a  tight  of  action  on  a  mother,  thousb  a 
nonre»dent  alien,  agaiiut  as  employer  for  neg- 
ligentiy  causing  the  death  of  her  son,  his  em- 
ploye. 

Exceptions  from  superior  court,  Norfolk 
county;  Charles  H.  Bell,  Judge. 

Action  by  Mnlhall  agalnnt  Fallon  and  oth- 
ers. Defendants  preserved  exceptions  to  a 
refusal  to  direct  a  verdict  for  them,  and,  on 
verdict  being  rendered  for  plaintiff,  they 
bring  exceptions.   Exceptions  overruled. 

Jas,  B.  Cotter  and  J.  W.  McAnamey,  for 
plaintifF.  Wm.  B.  Sprout  and  Dlckaoa  A 
Knowles,  tor  defendants. 

HOLMES,  C.  J.  This  Is  an  action  under 
St.  1887.  c.  270,  S  2,  for  causing  the  death  of 
the  plaintiff's  son.  The  plaintiff  Is  an  Irish 
woman,  who,  so  far  as  appears,  never  has 
left  Ireland.  In  the  superior  court  she  had 
a  verdict,  and  the  case  is  here  on  exceptions 
to  a  refusal  to  direct  a  verdict  for  tbe  de- 
fendant either  on  the  ground  that  the  atat- 
ute  conferred  no  rights  uiwn  the  plaintiff,  or 
on  the  groimd  that  she  did  not  appear  to 
have  been  dependent  upon  tbe  wages  of  her 
son  for  support  Exceptions  were  taken  also 
upon  some  matters  of  evidence 

On  the  question  of  the  plalutifTs  depend- 
ence upon  her  son  we  are  of  opinion  that 
there  was  evidence  for  the  Jury.  It  appear- 
ed from  declarations  of  the  deceased,  prop- 
erly admitted  under  St.  189S,  c.  D3S,  tbat  his 
mother  was  very  poor,  and  tbat  he  sent  over 
money  repeatedly,  and  regretted  not  being 
able  to  do  more.  Tbe  money,  It  la  true,  was 
received  by  his  father  while  alive,  but  the 
fatiher  was  a  paralytic,  and  died  nearly  a 
year  before  his  son.  The  plaintiff,  in  her 
deposition,  confirmed  the  statements  of  her 
son.  She  testified  that  she  bought  food  vltb 
his  money,  among  other  things,  and  tbB.t  she 
wished  she  had  more  to  eaL 

In  answer  to  the  question  to  what  extent. 
If  at  all,  she  was  dependent  upon  her  son  for 
support,  she  answered  that  she  was  almost 
entirely  dependent  upon  him  for  the  last 
two  years.  This  question  was  objected  to, 
but  was  admissible.  Tbe  extent  to  which 
particulars  may  be  summed  up  In  a  general 
expression  Is  a  matter  involving  more  or  less 
discretion,  and  cannot  be  disposed  of  by  the 
suggestion  that  tbe  general  expression  In- 
volves the  conclusion  which  the  Jury  Is  to 
draw,  or  that  It  is  law  rather  than  fact 
Poole  V.  Dean.  152  Mass.  589,  591.  26  N.  E. 
406;  Windram  v.  French.  151  Mass.  547,  560, 
651,  2i  N.  B.  914,  8  L.  B.  A.  750.   The  qoes- 


Digitized  by  Google 


UULHALL 


7.  FALLON. 


887 


tlon  to  wbat  <^erit  kbe  vas  depeodent  upon 
b«r  MHi  called  for  details  of  fact  In  a  pcr- 
rectlj  proper  wa7.  Whether  the  answer 
showed  a  mifficteiit  dependence  to  satisfy 
the  rtatnte  remained  for  the  Jury  to  answer 
under  the  instrnctlonfl  of  the  court  Even 
iDore  plainly  admissible  were  Interrofatoriet 
whether  the  son  contributed  to  her  supirart, 
and,  if  so,  how  mnch.  The  plalntifC  also  tes- 
tified that  she  "had  to  turn  and  go  three 
miles  to  earn  [her]  sapport";  that  she  had  a 
boy  that  was  hard  set  to  earn  from  eight 
pence  to  one  shilling  a  day,  and  another  boy 
an  Invalid.  How  far  these  statements  should 
outweigh  the  others  was  for  the  Jury.  See 
Houlihan  r.  Railroad  Co..  IQi  Mass.  555,  5S7» 
42  N.  E.  108;  Daly  r.  Iron  Co.,  155  Mass.  % 

6,  29  N.  B.  B07;  American  Legion  of  Honor 
T.  Pnry.  140  Mass.  580,  600,  6  N.  B.  634. 
Partial  dependence  for  the  necessaries  of  life 
would  be  enough,  as  It  Is  made  In  terms  by 
the  BngUsh  statute.   60  ft  61  YlcL  c.  87.  | 

7.  cL  2;  McCarthy  v.  Supreme  Lodge,  153 
Mass.  314,  818,  26  N.  B.  8G6.  11  L  R.  A.  144; 
Simmons  t.  White  [1800]  1  Q.  B.  1006;  Rail- 
way Co.  T.  Grarltt  03  Ga.  369,  372,  20  S.  E. 
350,  28  L.  R.  A.  553.  In  Hodnett  T.  Railroad 
Co.,  156  Mass.  86,  80  N.  E.  224.  there  was 
nothing  to  show  that  the  plaintiff,  did  not 
support  herself  by  her  own  earnings. 

We  come, then. -to  the  more  difficult  question 
whether  the  plaintiff  can  claim  the  benefit  of 
the  act  BoweTer  this  may  be  decided.  It  is 
not  to  be  decided  upon  any  theoretic  impossi- 
bility of  Massachusetts  law  conferring  a 
right  outside  her  boundary  lines.  In  Mann- 
Tille  Co.  T.  City  of  Worcester.  138  Mass.  80, 
where  a  Rhode  Island  corporation  sought  to 
recover  for  a  diversion  of  waters  from  Its 
mill  in  Rhode  Island  by  an  aot  done  higher 
up  stream  In  Massacbusetts,  It  was  held,  fol- 
lowing earlier  decisions,  that  there  was  no 
such  impossibility,  although  tbe  point  was 
strongly  urged.  It  Is  true  that  legislative 
power  Is  territorial,  and  that  no  duties  can 
t>e  Imposed  by  statute  upon  persons  who  are 
within  the  limits  of  another  state.  But 
rights  can  be  offered  to  such  persons,  and  If, 
as  la  usually  the  case,  tbe  power  that  governs 
them  makes  no  objection,  there  Is  nothing  to 
hinder  their  accepting  what  is  offered.  The 
Rame  principle  Iv  recognized  without  discus- 
sion In  Lnmb  v.  Jenkins.  100  Mass.  527, 
where  a  nonresident  alien  was  held  entitled 
to  take  land  by  descent  So,  after  discussion, 
as  to  a  nonresiflent's  right  to  sue.  Peabody 
T.  Hamilton.  100  Mass.  217.  So  the  supreme 
court  of  the  United  States  holds  that  a  right 
to  recover  for  wrongfully  causing  death  un- 
der a  state  law  similar  to  Lord  Campbell's 
act  may  be  asserted  by  an  administrator  ap- 
pointed In  another  state.  Dennick  v.  Rail- 
road Ca.  103  n.  S.  11,  26  L.  Ed.  430.  See  8 
Am.  A  Eng.  Enc  Law  <2d  Ed.)  879.  "Death 
by  Wrongful  Act"  It  Is  true  that  the  argu- 
ments which  prevailed  In  this  case  did  not 
prevail  in  Richardson  v.  Railroad  Co.,  9S 
Hssa  SB,  mud  perhaps  would  not  have  pra- 


valletf  bi  England.  Adam  t.- Steamship  Co., 
79  Law  T.  (N.  S.)  81.  Bat  so  far  as  the  prin- 
ciple for  which  we  cite  the  case  Is  concerned. 
It  Is  In  amird  vrlth  our  own  de^slons,  assum- 
ing that  like  Lord  Campbell's  act  the  stat- 
ute was  regarded  as  conferring  a  new  right 
of  action  on  tbe  execntor  or  administrator, 
and  not  as  giving  a  right  of  action  to  the 
deceased  which  went  to  the  executor  by  sur- 
vival only.  Blake  v.  Midland  Ry..  21  L  J. 
Q.  B.  233,  237;  Seward  v.  Vera  Cms,  10  App. 
Cas.  59,  67.  Tbe  cause  of  action  sorvlved  in 
HIggins  V.  Baibxiad  Co..  155  Mass.  176,  20 
N.  E.  534.  This  distinction  seems  to  be  lost 
sight  of  by  many  of  the  cases  given  In  the 
Encyclopedia  as  following  Dennick  v.  Rail- 
road Co.,  so  that  their  reasoning  is  not  very 
satisfactory.  But  see  Bruce's  Adm*r  T.  Ball- 
road  Co.,  83  Ky.  174, 182,  et  seq. 

The  question,  then,  becomes  one  of  con- 
struction, and  of  construction  upon  a  point 
upon  which  It  Is  probable  that  the  legislature 
never  thought  when  they  passed  tbe  act  In 
view  of  the  decisions  to  which  we  have  re- 
ferred, we  lay  on  one  side  as  too  absolute 
some  expressions  which  are  to  be  found  in 
the  English  cases,  and  some  of  wtilch  are 
cited  in  Adam  v.  Steamship  Co.,  70  Law  T. 
(N.  S.)  31.  Our  different  relation  to  our 
neighbors  politically  and  territorially  Is  a 
sufficient  ground  for  a  more  liberal  rule,  at 
least  as  to  inhabitants  of  the  United  States. 

One  or  two  cases  may  be  found  where  a 
general  grant  of  a  right  of  action  for  wrong- 
fully causing  death  has  been  held  to  confer 
no  rights  upon  nonresident  allena.  Deni  r. 
Railroad  Co.,  181  Pa.  St  525,  37  Atl.  558; 
Brannlgan  v.  Mining  Co.  (C  C.)  93  Fed.  164. 
But  compare  Knlgbt  v.  Railroad  Co.,  103  Pa. 
St  250.  On  the  other  hand.  In  several  states 
the  right  of  the  nonresident  to  sue  Is  treated 
as  too  clear  to  need  extended  argument  Phil- 
pott  V.  Railroad  Co.,  85  Mo.  164,  167;  Rail- 
road  Co.  V.  Higglns.  85  Tenn.  620,  022,  4  8. 
W.  47;  Railway  Ca  v.  Glover,  92  Qa.  18% 
142,  143,  IS  S.  E.  409;  Luke  T.  Oalhomt  Co. 
52  Ala.  115,  lis,  120. 

Under  the  statute  the  action  for  death 
without  conscious  suffering  takes  tbe  place 
of  an  action  tbat  would  have  been  brought 
by  the  employe  himself  If  tbe  barm  had 
been  less,  and  by  his  representative  If  It  hod 
been  equally  great  but  tbe  death  had  been 
attended  with  pain.  St  1887,  c.  270,  «  1,  cL 
3.  In  the  latter  case  there  would  be  no  ex- 
ception to  the  right  of  recovery  if  the  next 
of  kin  were  nonresident  allena  It  would  be 
strange  to  read  an.  exception  Into  general 
words  when  tbe  wrong  is  so  nearly  identical, 
and  when  the  different  provisions  are  part 
of  one  scheme.  In  all  cases  tbe  statute  baa 
tbe  interest  of  the  employes  In  mind.  It  Is 
on  their  account  that  an  action  Is  given  to 
the  widow  or  next  of  kin.  Whether  the  ac- 
tion is  to  be  brougbt  by  them  or  by  the  ad>> 
mlulstrator,  tbe  sum  to  be  recovered  is  to  t>o 
assessed  with  reference  to  the  degree  of  eul- 
pablUtr  of  the  employer  or  negligent  person. 
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IH  otbor  wDKdi,  It  !■  vtlmttrlly  m  pen&lty  for 
tlie  protecUaii  of  fhe  life  of  a  worfcmu  In 
turn  state.  W  cumot  think  that  workmoi 
wen  Intended  to  be  less  TpvoUxAatk  If  their 
SMrtbers  happen  to  Uto  abroad,  or  less  pro- 
tected against  sodden  than  against  lingering 
death.  In  vlev  of  the  Tery  lacye  amount 
of  foreign  labw  emidofed  In  this  state,  w« 
cannot  bellere  that  so  laige  an  exertion 
va^  silently  left  to  be  read  In.  Whether,  If 
the  statute  were  of  a  dlfferait  kind,  we  could 
make  a  distinction  between  a  mother  Itrlng 
Jnst  across  the  boundary  line  betw«en  Uass- 
achnsctts  and  Rhode  Islaod  and  one  Uvlng  In 
-Ireland,  need  not  be  considered  now. 

We  are  of  opinion  that  the  superior  court 
.was  right  In  letting  the  case  go  to  the  Jury. 
A  similar  decision  has  been  rendered  open 
this  statute  by  the  United  States  circuit  court 
for  this  district.  Vetalora  t.  Perkins  (a  GO 

101  Fed.  sua. 

Exceptions  overruled. 


OR  InO.  438) 

EEL  RIVER  R.  CO.  et  sL      STATE  ex  icL 

KISTLER,  ProBecntlng  Attorney,  i 
(Supreme  Coort  of  iDdiana.   May  18,  1900.) 

ABATEMENT  —  GROUNDS  —  WAIVER  —  RAIL* 
ROADS— ACTION— VBNUB  —  PROCESS  —  SERV- 
ICE -  MONOPOLIES  —  FORFEITURE  OP  FRAN- 
CHISES —  O  ROUNDS— INFORMATION  —  SUFFI- 
CIENCY—QUO WARRANTO— RELATOR  —  LIMI- 
TATI0.V8  AGAINST  STATE  —  DISSOLUTION  OF 
CORPORATION—APPOINTUBNT  OF  RECEIVER. 
L  An  objection  tbnt  the  court  bad  no  juris- 
diction over  defendant's  person  wan  woired 
where  a  plea  In  abiitement  on  that  i^roand  was 
not  filed  until  nearly  tbrpe  years  aCter  defenit- 
ant  had  eatored  a  full  appearance  In  the  cause 
and  filed  a  plea  in  bar. 

2.  Defendant,  a  domestic  railroad  company, 
bad  censeil  to  do  business  aa  such,  and  bad  no 
office  or  airencr  in  any  county  in  the  state,  all 
Hs  corimrate  property  and  franchiaes  b:iriug  beeii 
Burreudored  nnaer  n  leaae  in  perpetuity  to  an- 
other company  which  operated  the  ume.  Brid, 
that  defeudunt*e  legal  rvaidence  continued  in 
the  county  where  its  principiil  oflfce  was  located 
when  it  ceased  to  do  bDsiness,  thouKb  the  annual 
Beednga  of  its  stockholders  were  held  in  anoth- 
er county;  and  beoce  an  act  ion  by  the  stnte  to 
declare  a  forfriture  of  its  franchiae  was  properly 
brout;Lt  in  the  former  county,  under  Boms* 
Rev.  SL  1804.  |  S14,  niovidinft  that  an  action 
shnll  be  commeBccd  In  the  conu^  where  defeadr 
ant  rcsitles. 

'i.  W'lu-rv  a  railroad  company  had  no  officer  or 
agent  in  the  state  except  one  appointed  to  r^ 
ceive  sen-ice  of  process,  a  serrice  on  him  in  a 
comity  other  than  ttint  in  which  the  action  w.is 
brtnixht  was  antlicient,  under  Bums'  Rev.  St. 
ISM.  I  SIS,  aQtborizing  service  in  sny  county 
In  the  state  where  so  agent  of  the  corporation 
can  be  found. 

4.  Bums'  Rev.  St.  1894.  H  5209-&215.  au- 
thorizing railroad  compunies  to  lease  iatersei-tiiii; 
and  coiitiDUOQs  lines,  does  not  permit  a  railroad 
company  to  surrender  the  control  and  ose  of  all 
ita  rorporate  property  and  franchises  uader  a 
lease  to  s  rival  company  operating  a  parallel 
road.  In  order  to  destroy  competition. 

5.  A  railroad  company  baa  no  right  to  lease 
and  surrender  the  control  and  use  of  all  its 
corporate  property  and  franchises  to  another 
company  operating  a  competing  line,  in  order 
to  destroy  competition. 

6k  The  acts  of  s  domestic  rsltrosd  company  in 
sunnderfaig  poasesslo^  contral,  aad  use  of  all 
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its  corporate  property  aad  fTanddsM  t»  a  riva! 
compurty  under  a  lease  In  popetnity,  and  In  ac- 
quiescing in  the  deatmctlon  of  a  portion  of  it* 
railroad  and  other  prmnty  by  the  leasee  in  or- 
dw  to  destroy  oompettoMi,  are  soffidmt  groaads 
i  *^  authorize  a  forfeiture  of  Its  tnnehisea.  and  a 
dissolution  of  the  corporation,  ana  a  Jodgmeot 
of  ouster  against  the  lessee. 

7.  An  information  In  proceedtnga  by  the  atate 
against  a  rallooad  corporation  to  dedare  a  for- 
feiture of  ita  franditses  en  the  ground  that  It 
has  ceased  to  engage  in  the  business  for  which 
It  wag  organized,  and  has  surrendered  all  ita 
corporate  property  and  fnncliises  to  a  riral  com- 
pany in  oidor  to  destroy  MHupetition,  ia  good, 
though  It  fails  to  alloge  that  such  acta  are  pro- 
hibited by  statute,  or  that  public  lujuy  nas 
resulted  tbecefrom. 

8.  The  prosecutinf  attorney,  who  has  filed 
an  information  In  the  nature  of  a  quo  warranto 
In  the  proper  county,  on  bis  own  relation,  aa 
authorized  by  Burns'  Rer.  St  18M,  f  1140,  re- 
ma  ina  relator  in  such  proceedings  tnon^  the 
rentic  is  afterwards  changed  to  another  coun^. 

0.  Where  a  railroad  company  leased  and  atuv 
rendered  all  Its  corporate  property  and  fran- 
chises to  a  rlTal  company  m  order  to  destrcv 
competition,  sad  afterwards  execnted  a  new 
lease  of  like  cbaraoter  for  the  same  purpose; 
the  second  lease  mn-ged  the  first  and  coosti- 
tuted  a  Tiolation  of  the  company's  duties  to  the 
state,  for  which  a  forfeiture  of  its  frandiifiea 
could  be  declared. 

10.  Under  Bums*  Rer.  St.  18M,  f  805,  prorid- 
Ing  that  limitations  of  sctlons  shall  not  bar  the 
state,  the  statute  of  llmltstlons  does  not  run 
against  the  right  of  the  state  ta  bibg  pcoceed- 
Uigs  in  the  nature  of  qao  waitanto  to  forfeit  a 
corporate  fram-hlse. 

11.  A  Judgment  diflsolvlng  a  corporation  and 
declaring  a  forfeiture  of  ita  francliiees  wIH  not 
be  disturbed  on  the  ground  that  it  also  proTidea 
for  the  appointment  of  a  receiver  to  take  pos- 
seasion  of  defendant's  property,  where  the  court 
b  anthorised  to  make  the  appointment,  and  the 
same  is  asked  fw  In  the  informatloa  filed  fagr  the 
relator. 

Appeal  from  superior  court,  Howard  ooon- 
ty;  Hiram  Brownlee,  Judg& 

Quo  warranto  1^  the  state  on  rdatltm  <tf 
George  8,  Elstler,  proeecnting  attorney, 
agaliwt  the  Eel  River  Railroad  Company  and 
another.  From  a  Judgment  agalnat  deCeoa- 
ants,  tbey  appeal.  Afllrmed. 

Stuart  Bros.  &  Hammond,  Henry  Crawford, 
and  Blacklldge  &  Shirley,  for  appellants.  W. 
A.  Ketcbam,  George  S.  Kistler.  M.  Wlnfleld. 
Bell  &  Purdum,  McConneU  &  Jenkins;  and 
Gea  C.  Taber.  for  appelleok 

DOWLINO,  J.  This  was  a  proceeding  by 
information  In  tbe  nature  of  a  quo  warranto, 
filed  in  the  Cass  circuit  court  by  tbe  prosecnt- 
log  attorney  of  Cass  county  against  the  Bel 
River  Railroad  Company,  a  domestic  corpora- 
tion, charging  It  with  doing  and  omitting  acta 
amounting  to  a  surrender  and  forfeiture  of  Its 
rights  and  privileges  as  a  corporation,  and 
deninndlog  a  Judicial  declaratloa  of  such 
surrender  and  forfeiture.  The  Wabash  Rail- 
road Company,  as  the  leasee  of  the  railroad 
and  property  of  tbe  Gel  River  Railroad  Com- 
pany, and  a  participant  in  the  alleged  wrong- 
ful acts  and  omissions  of  the  Eel  River  Rail- 
road Company,  was  properly  Joined  aa  a  o»- 
defendant  with  that  Company.  Burur  Rev. 
Bt  im*  I  209;  Blttlnger  v.  Bel^  »  lad. 


Digitized  by  Google 


IndO  BEL  BIVEB  B.  Ca  ▼.  BTATB.  88V 


On  a  former  aroeal<  by  the  detenda&tB  be- 
low, tlie  Judgmeot  o(  tbe  Fulton  drcnlt  court, 
to  wblcb  tbe  cause  had  been  transferred  upon 
a  change  of  Tenue  asked  for  the  def«id- 
antB.  was  reversed  for  the  reason  that  the 
Cass  clfcnlt  court.  In  which  the  snlt  was 
OTlginally  brovght.  had  not  obtained  Jurisdic- 
tion of  the  person  of  the  Bel  River  Railroad 
Cfnnpany.  An  atteiApt  to  bring  the  Eel  River 
Railroad  Company  wltbln  the  jurladictlon  of 
the  Cass  drcuit  court  had  been  made  by  iasu- 
ing  two  writs  of  summons  to  the  sberUf  of 
said  Cass  county,  requiring  the  said  company 
to  anpear  to  said  action,  and  to  plead  to  the 
Information  therein,  on  June  7,  1S98,  and 
causing  the  s&me  to  be  served  on  tbe  said 
company  by  reading  to  Its  secretary.  In  the 
state  ai  Massafihusetta.  and  to  one  of  its  dl- 
rectora  in  the  state  of  Michigan.  On  such 
former  appeal  It  was  held  by  this  court  that 
the  serrlce  of  the  writs,  so  made  out  of  this 
state,  wa«  Illegal,  for  the  reason  that  the  Bel 
River  Ballroad  Company  was  organised  un- 
der the  laws  of  this  state,  and  was,  thwefore, 
s  resident  oi  tbe  state,  and  could  not  migrate. 
Bel  River  B.  Co.  v.  State,  143  Ind.  231,  42  N. 
EL.  617.  The  mandate  of  this  cowt  was  that 
the  Judgment  of  the  Fnlton  drcnlt  ctHirt  be 
revised,  that  the  said  coivt  remand  the 
cause  to  the  Gate  drcnlt  court,  and  that  tiie 
last-named  court  sustain  the  motkm  (tf  the 
Ed  River  Rallrond  Company  to  set  aside  the 
service  d  process.  Subsequently,  on  the  12th 
day  of  February.  1896,  an  alias  summons  for 
the  Bel  Blrer  Railroad  Company  was  issued 
to  tbe  sheriff  of  Qiss  county,  and  was  re- 
turned not  served,  because  that  corporation 
was  not  found  In  Cass  county,  and  had  no 
ofllcer  <w  person  authorised  to  transact  its 
buBlnesB  residlag  In  that  county  upon  whom 
process  could  be  served.  Slmllsr  writs  were 
issued  on  the  same  day,  Felnmary  1!^  1866^ 
to  the  sheriffs  of  tbe  counties  of  Miami,  Wa- 
baab,  Kosdusko,  Wbltley,  Allen,  Noble,  and 
Dekalbk  respectively,  these  being  all  of  the 
conndes  in  which  and  through  which  the  rall- 
Toa&  of  the  said  B^  Btver  Ballroad  Company 
was  cfmstmcted,  and  to  each  of  these  writs 
a  like  return  of  "Not  found."  eta,  was  made. 
An  order  for  notice  to  the  Eel  River  Railroad 
Compsnr  by  publication,  undo:  section  1  of 
-an  act  approved  December  21.  1868  (Acts 
1868.  p.  42),  was  next  taken  by  the  plaintiff 
below.  Tbe  Bel  River  Railroad  Company 
tberenpon  entered  a  special  appeuance  to  tbe 
action,  and  moved  to  set  aside  tbe  order  of 
publication  cm  the  ground,  among  others, 
sbown  by  affidavit  filed  on  behalf  of  the 
said  company  In  support  of  Its  motion,  that 
prior  to  February  12. 1886.  and, ever  since  that 
date,  one  William  V.  Troutman,  a  dtlsen  of 
tbe  state  of  Indiana,  residing  at  Butler.  In 
Dekalb  county,  Ind^  was,  and  had  been,  and 
ttien  remained,  the  regularly  appointed  and 
coBstitoted  general  agent  of  the  Bel  River 
Ballroad  Company,  uptqi  wbom  any  process 
issued  against  it  could  be  served,  and  with 
.like  effect  as  If  the  service  had  been  on  the 


president  or  directors  at  tald  oonqjeay.  An 
alias  summons  for  the  Eel  Biver  Ballroad 
Company  wae  then  Issued  to  the  shmlff  of 
De)£alb  county,  who  made  return  thereto, 
showing  that  he  had  served  the  same  on  the 
said  Ed  River  Railroad  Company  by  reading 
It  to  William  V.  Troutman,  the  general  agent 
of  the  said  company,  there  being  no  chief 
ofBcer  or.  other  higher  ot&cei  of  the  said  cor- 
poration found  In  said  Dekalb  coun^,  and  by 
delivering  to  tbe  said  Troutman,  as  such  gen- 
eral agent,  a  copy  of  the  writ  The  motion  of 
the  Eel  River  Ralboad  Gompuiy  to  strike  out 
the  order  for  publication  was  overruled,  and 
pnxtf  of  publication  of  a  notice  to  that  com- 
pany to  a^>ear  to  and  answer  the  Infwmatkm 
was  duly  made.  An  amended  information 
having  beoi  filed  by  the  plaintiff  below,  the 
Bel  River  Railroad  Company  filed  its  answer 
In  abatement,  properly  verified,  denying  the 
Jurisdiction  of  the  Case  circuit  court  over  its 
person.  To  Ibis  plea  the  plaintiff  below  re- 
eled In  two  paragraphs,  the  first  being  qwdal 
in  Its  character,  and  the  seognd  a  denial  of  the 
matters  stated  In  the  plea.  At  this  stage 
at  the  proceedii^  tbe  Wabadi  Railroad  Com- 
pany also  filed  an  answer  in  abatemrait 
Upon  the  application  of  the  Bd  Kver  Rail- 
road Cmupany,  tbe  venue  waa  changed  to 
Howard  county,  and  the  cause  was  transfer- 
red to  the  Howard  drcnlt  court  On  motion 
of  the  plabitlff  below  the  answer  of  the  Wa- 
bash Railroad  Company  In  abatement  was 
Btrl(^ea  fmu  the  files  for  tbe  reastm  that  It 
was  filed  too  late,  and  after  divers  steps  In 
the  cause  taken  by  that  dtfoidant  A  de- 
muner  to  the  first  paragraph  of  the  reply  to 
the  answer  of  the  Bel  Biver  Ballroad  Oom- 
pany  In  abatement  was  filed,  but  the  record 
talis  to  show  what  dlsposltlcm  was  made  of  it 
We  must  presume  tiiat  it  was  ovwmled. 
The  Issues  upon  tbe  plea  in  abatement  filed 
br  the  Bel  Biver  Ballroad  Company  were  sub- 
mitted to  a  Jury  for  trial,  and  at  the  request 
of  both  tbe  parUei  tbe  Jury  were  directed  to 
return  a  special  verdict  in  the  form  of  sn- 
swers  to  interrogate»ies  framed  under  the 
dbeetion  of  the  court  On  tbe  return  of  ihe 
special  verdict  the  Eel  River  Railroad  Com- 
pany moved  for  Judgment  In  Its  favor,  ai^  Ite 
motiMi  was  ovraruled.  A  motion  by  the  Eel 
Biver  BaUroafi  Company  tor  a  new  trial  was 
also  made  and  overruled.  Judgment  was 
thereupim  entered  in  favor  of  tiie  idiantiff 
upon  the  Issnes  tried.  At  this  point  the  cause 
was,  for  some  reason  not  disclosed  by  the  rec- 
ord, but  without  objectira  by  any  of  the  par- 
ties, transferred  to  tbe  Howard  Bi^>alor  court 
After  the  ronoval  of  the  cause  to  the  Hoinird 
superior  court  a  motion  was  made  by  the 
Eel  River  Ballroad  Oompany  to  dismiss  tbe 
action  tfff  the  want  of  a  proper  relator. 
Pmding  this  motion,  George  B.  Klstier,  who 
bad  been  reflected  prosecuting  attorney  for 
the  Judicial  drcuit  composed  of  the  county  of 
Cass,  was  substituted  as  the  relator,  and  tiie 
motion  to  dlsmlas  wae  overruled.  Each  de 
fen&nt  filed  a  demurrer  to  the  amended  tn 
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fbrmatkm,  and  tbeae  demurren  were  over- 
ruled. The  IQel  River  Ballroad  Company  an- 
swered iQ  four  paragraphs,  and  the  Wabash 
Railroad  Company  filed  Its  separate  answer. 
The  record  falls  to  show  that  any  reply  was 
filed  to  the  answ«  of  either  defendant  The 
cause  was  tried  by  a  Jury,  and  a  genoal  vez^ 
diet  was  returned  for  appellee,  with  answers 
to  numerous  Interrogatories  filed  by  the  par^ 
ties  neqiectlTely.  A  motion  by  the  appellants 
for  an  order  requiring  the  Jury  to  anawer  the 
fifteenth  and  sixteenth  hitem^atorleB  was 
overruled.  S^iarate  motions  by  the  appel- 
lants for  a  new  trial  and  for  judgment  on  the 
answers  to  the  IntenogatMles  were  made  and 
overruled.  Uottons  by  the  Ed  Blver  Bail- 
road  Company  for  a  venire  de  novo  and  In 
arrest  wei^  overruled.  Appellee  moved  for 
the  ai^olntment  of  a  receiver,  and  the  motion 
was  sustained.  Judgment  was  rendered  upon 
the  verdict  ttiat  the  ffandilses  of  flie  Bel 
BIvw  RaUroad  Ckmipany  be,  and  that  the 
same  were,  forever  forfaited  and  annulled; 
that  the  Wabadi  BaJlroad  Company  was  un- 
lawfully In  the  posses8lo&  of  the  corporate 
property  of  the  Eti  River  Ballrosd  Company, 
and  that  It  waa  unlawfully  exercising  the 
franchises  of  that  comity;  that  the  Del 
Rlvw  Railroad  Company,  and  the  Wabash 
Railroad  Company,  and  each  oC  them,  be 
ousted  and  excluded  from  the  said  Bel  River 
Railroad.  Its  powers,  fruichlses.  proper^,  and 
corporate  rights,  and  frcnn  the  possession  and 
enjoyment  of  the  same;  and  that  the  Eel 
River  Railroad  Company  be  dissolved.  It 
was  further  adjudged  that  a  receiver  be  ap- 
pointed to  take  possession  of  Uie  said  Eel 
River  Railroad  Company,  Its  railroad,  jfrop- 
erty.  and  tntnchlses,  to  receive  the  assets  of 
the'  said  company,  and  to  sell  and  diepose  of 
the  same  under  the  ordns  of  tho  court  and  In 
accordance  with  the  law  In  such  cases.  A 
receiver  was  appointed  by  the  court,  ai^  the 
persm  so  apptrinted  gave  bond  and  qualified. 
The  Judgment  defined  the  specific  powers  and 
duties  of  the  receiver.  He  was  authorized  to 
seise  and  take  possession  of  all  the  property 
of  the  Eel  River  Railroad  Company,  Including 
Its  railroad,  rolling  stock,  books,  papers,  etc, 
and  to  hold  the  same  snl^ect  to  the  further 
orders  of  the  court  He  was  empowered  to 
bring  all  necessary  suits  In  his  own  name, 
as  sndi  receiver.  fOr  the  recovery  of  tiie 
property,  assets,  rights,  and  franchises  of  the 
Eel  River  Railroad  Company,  and  for  the 
preservation  of  the  same;  and  the  Eel  River 
Railroad  Company  and  the  Wabash  Railroad 
Company  were  ordered  to  dellva  to  the  re- 
ceiver all  the  imiwrty  of  the  Eel  River  Rail- 
road Company  In  Oielr  possession,  or  under 
their  control,  w  In  the  possession  or  under 
the  control  of  either  of  them.  Uotions  to 
modify  tiie  Judgment  were  made  by  the  appel- 
lants, snd  were  overruled. 

The  errors  assigned  and  discussed  upon 
this  appeal  are  the  following:  0)  The  court 
erred  In  striking  out  the  answer  In  abate- 
ment of  the  Wabash  Bailroad  Company. 


(3)  The  court  erred  In  overruling  the  motion 
of  the  E^  Blver  Bailroad  Company  for  Judg- 
ment In  its  favor  on  the  special  verdict  re- 
turned ■  on  the  issue  upon  its  answer  in 
abatement  C3)  The  court  erred  in  ovemil- 
Ing  appellants'  several  demurrers  to  the 
amended  information.  (4)  The  court  erred 
In  overmlliv  appdlants*  motions  for  Judg- 
ment on  the  special  findings  of  the  Jury. 
^  The  conrt  erred  In  overruling  appeUants' 
separate  motions  for  a  new  triaL  <8)  The 
conrt  ored  In  appointing  a  receiver.  (7)  The 
court  erred  In  refusing  to  modify  the  Judg- 
ment The  supposed  errors  so  assl^oed  will 
be  considered  In  their  order. 

1'.  Did  the  court  orr  In  striking  oat  the 
answer  of  the  Wabaafa  BaJlroad  Company  In 
abatement  of  the  action?  Fleas  in  abate- 
ment of  the  writ  or  actlMi  b^ng  dilatory, 
and  tendwliv  no  Issue  as  to  the  merits  of 
the  controTOnv,  have  always  bera  regarded 
by  the  courts  with  some  degree  of  dlstevor, 
and  the  rules  govraniim  them  enforced  with 
mnch  strictness.  In  all  transitory  actions 
objections  to  the  Jnrisdlctioo  of  the  court 
over  the  perstm  of  the  defendant  may  be 
waived,  and.  unless  such  objections  are 
made  promptly,  and  without  delay,  a  waiver 
will  be  presumed.  A  full  appearance  to  the 
action  for  any  purpose  other  than  to  present 
such  objection  by  way  of  motion  or  plea 
operates  as  a  wBiv&e  of  the  objection,  and 
confirms  the  Jurisdiction  of  the  court  over 
the  defendant  Jurisdiction  of  the  person, 
once  lawfully  acquired,  continues  through 
all  subsequent  proceedings  In  the  cause. 
Chit  PL  467;  Stei^ens,  PI.  (0th  Am.  Ed.) 
862;  Gould,  PI.  (2d  Ed.  1889)  40;  Bnms' 
Bev.  St  1894,  1  868  (Bev.  8t  1881,  1  866); 
Watts  V.  Sweeney,  127  Ind.  116,  26  N.  E.  680; 
NeweU  Gatilng,  7  Ind.  147;  Brink 
Reld,  122  Ind.  267.  28  N.  E.  770;  Ford  r. 
Ford,  110  Ind.  88.  10  N.  B.  648;  Sunler  v. 
Miller,  105  Ind.  883,  4  N.  B.  867;  Gilbert 

Hall,  U5  Ind.  649,  IS  N.  B.  28;  Slauter  v. 
Hollowell.  90  Ind.  286;  Railway  Ca  v.  tash, 
ICS  Ind.  80,  '2  N.  B.  250;  Singleton  v.  O'Blen- 
is,  125  Ind.  161.  26  N.  E.  154;  Black  v. 
Thomson,  107  Ind.  1^  7  N.  E  184;  Kinser 
T.  De  Witt.  7  Ind.  App.  687,  84  N.  B.  1014; 
Eelser  v.  Yandes,  46  Ind.  174;  Needham  v. 
Wright  140  Ind.  190.  38  N.  B.  610;  ColUns 
V.  Nichols,  7  Ind.  447;  EeBey  v.  State,  63 
Ind.  811;  Ward  v.  State,  48  Ind.  289;  Bail- 
way  Co.  r.  Ott^  11  Ind.  App.  664,  88  N.  E. 
842,  38  N.  B.  629.  The  Wabash  Railroad 
Company  waa  regularly  served  wth  a  sum- 
mons requirli^  it  to  appear  In  the  Cass  cir- 
cuit court  on  a  day  named,  and  oil  the  7th 
day  of  June.  1898,  1^  its  attorneys,  tiiat 
company  entered  full  appearance  to  the  ac- 
tion. On  the  12th  day  of  June,  1888,  it  ap- 
plied for  a  change  of  venue,  and  its  motion 
was  sustained.  October  11,  1888.  It  filed  a 
motion  to  strike  out  parts  of  the  comi^nt 
October  12,  1808,  It  demurred  to  the  com- 
plaint February  6.  1894,  It  filed  Its  sepa- 
rate answer  In  bar.  Other  steps  were  subse- 
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qneatly  taken  by  the  Wabash  Railroad 
Company,  but  it  Is  not  necessary  to  set 
them  out.  On  May  1,  1896,— nearly  three 
years  after  It  haci  entered  its  full  api>ear- 
ance  In  the  cause,— the  Wabash  Railroad 
Company  filed  Its  answer  in  abatement, 
then  for  the  first  time  calling  in  question 
the  jurisdiction  of  the  court  over  Its  person. 
It  is  entirely  clear  that  this  objection  was 
not  available  to  the  Wabash  Railroad  Com- 
pany wben  made.  After  a  full  appearance, 
the  filing  of  divers  motions  and  a  plea  in 
bar,  this  appellant  must  be  conclusively  pre- 
sumed to  bave  waived  any  objection  to  tbe 
Jurisdiction  of  tbe  court,  and  to  have  fully 
submitted  Itself  to  that  jurisdiction.  Tbe 
reversal  of  the  judgment  of  the  Fulton  cir- 
cuit court  on  tbe  ground  that  tbe  Cass  cir- 
cuit court  had  not  jurisdiction  of  the  per- 
son of  Its  co-defendant,  tbe  Bel  River  Rail- 
road Company,  thereby  vacating  the  pro- 
ceedings of  the  Fulton  circuit  court,  did 
Dot,  In  our  opinion,  relieve  tbe  Wabasb  Rail- 
road Company  from  the  legal  effect  of  the 
steps  taken  by  It  in  the  cause.  On  that  ap- 
peal no  question  was  made  or  decided  as  to 
tlie  jurisdiction  of  the  court  over  the  Wa- 
bash Railroad  Company.  It  Is.  also  to  be 
observed  that  the  fuU  appearance  of  this 
appellant  was  made  In  tbe  Cass  circuit 
court,  and  its  application  for  a  change  of 
venue  from  that  county  took  place  prior 
to  the  removal  of  the  canse  to  Fulton  coun- 
ty, and  long  before  the  proceedings  in  tbe 
Fulton  circuit  court  which  were  vacated  by 
tbe  reversal  of  the  judgment  These  facts, 
in  connection  with  the  long  delay  in  inter- 
posing the  objection,  under  the  settled  rules 
of  pleading  and  practice  wholly  disabled  the 
Wabasb  Railroad  Company  to  assert  a  want 
of  jurisdiction  of  the  Cass  circuit  court  over 
Its  person,  and  consequently  the  court  did 
ngot  in  striking  from  the  files  its  answer 
m  abatement.  Brink  v.  Reld,  122  Ind.  207, 
23  N.  E.  770;  Watts  T.  Sweeney.  127  Ind. 
116.  2»  N.  E.  680. 

2.  Was  the  Eel  River  Railroad  Company 
entitled  to  a  judgment  In  Its  favof  upon  the 
itpecial  Terdict  upon  the  issue  made  by  Its 
auswer  In  abatement  and  the  reply  thereto? 
The  determfnation  of  this  question  depends 
npon  the  facts  found  as  to  the  legal  resi- 
dence or  domicile  of  the  Bel  River  Railroad 
Company  at  the  time  of  the  commencement 
of  the  suit,  tbe  capacity  of  the  supposed 
agent  and  representative  of  that  corporation 
on  whom  the  summons  was  served  to  re* 
celve  and  be  subject  to  service  of  process 
on  behalf  of  the  corporation,  and  the  place 
and  manner  of  the  service  of  tbe  writ.  The 
material  parts  of  tbe  special  verdict  were 
as  follows:  The  Detroit  Eel  River  &  lUl- 
Doia  Railroad  Company  was  a  corporation 
organized  under  the  laws  of  this  state  to 
build  and  operate  a  railroad  from  Logans- 
port,  in  Cass  county,  Ind.,  eastward  through 
tbe  counties  of  Cass,  Miami,  Wabash,  Kosci- 
usko, Wliitley,  Allen,  Noble,  and  Dekalb,  and 


it  was  so  constructed.  Tlie  ralh-oad  and 
other  property  of  the  Detroit,  Bel  River  & 
Illinois  Railroad  Company  was  afterwards 
sold  under  a  decree  of  foreclosure  rendered 
by  the  Cass  circuit  court  In  1877  a  new 
corporation,  known  as  the  E3el  River  Rail- 
road Company,  was  organized  under  the 
laws  of  the  state  of  Indiana,  for  the  pur- 
pose of  purchasing  the  railroad  and  other 
property  of  the  Detroit,  Eel  River  &  Illinois 
Railroad  Company,  and  the  corporation  bo 
organized,  after  acquiring  the  said  railroad 
property,  operated  the  railroad  so  purchased 
untir  the  tell  of  1887.  The  road  was  equip- 
ped with  rolling  stock  and  machine  shops. 
The  general  offices  and  general  shops  of  the 
Detroit  Eel  River  &  Illinois  Railroad  CMn- 
pany,  and  of  its  successor,  the  Bel  River 
Railroad  Company,  were  located  at  Logans- 
port  Cass  county,  the  western  terminus  of 
said  railroad,  and  not  elsewhere.  In  the  fall 
of  1879  the  Eel  River  Railroad  Company,  by ' 
contract  vrith  the  predecessor  of  the  Wabash 
Railroad  Company,  surrendered  the  posses- 
sion of  Its  road,  rolling  stock,  and  equip- 
ment to  the  said  Wabash  Railroad  Compa- 
ny, discharged  all  of  Its  agents  and  em- 
ployes in  the  state  of  Indiana,  and  by  the 
order  of  Its  board  of  directors  removed  Its 
general  offices,  books,  papers,  and  other 
documents  from  Logansxrort  Cass  county, 
Ind.,  to  the  city  of  Detroit,  in  the  state  of 
Michigan,  from  whence  they  were  after- 
wards removed  to  Boston,  Mass.  The  Eel 
River  Railroad  Company  has  had  no  'office, 
officer,  or  employft,  except  William  V.  Trout- 
man,  In  the  state  of  Indiana,  since  said  con- 
tract and  surrender  in  1879.  On  October  S, 
1887.  the  Eel  River  Railroad  Company  en- 
tered into  a  lease  with  the  Wabash  Western 
Railway  Company,  of  the  state  of  Missouri, 
whereby  the  former  company  leased  to  the 
latter  in  perpetuity  Its  railroad  property,  in- 
cluding rolling  stock,  equipment  and  fran- 
chises. The  Wabash  Western  Railway  Com- 
pany afterwards  consolidated  with  certain 
other  railroads  In  Illinois.  Indiana,  and 
Ohid  under  the  name  of  tbe  Wabash  Rail- 
road Company,  and  tbe  said  Wabash  West- 
em  Railway  Company,  and  Its  successor, 
the  Wabash  Railroad  Company,  have  been 
in  the  absolute  possession  and  control  of  the 
Eel  River  Railroad,  Its  rolling  stock,  equip- 
ment and  franchises,  &nd  have  been  operat- 
ing said  road,  since  October  6,  1887.  The 
Eel  River  Railroad  Company  has  done  no 
business  or  corporate  act  as  a  railroad  com- 
pany In  the  management  and  control  of  its 
property  in  the  state  of  Indiana  since  the 
fall  of  1880,  except  to  hold  annual  meetings 
of  the  stockholders  at  Butler,  in  Dekalb 
county.  At  these  meetings  nothing  was 
done  further  than  to  re-elect  directors,  and 
at  the  meeting  of  November  7. 1888.' to  ratify 
tbe  said  lease  of  October  6,  1887.  Since  Oc- 
tober 6.  1887.  the  Eel  River  Railroad  Com- 
pany has  done  nothing  more  than  to  main- 
tain its  corporate  existence  for  tbe  pnrpose 


Digitized  by  Google 


398 


67  N0RTUBA8TEBN  BSFOBIBB. 


(UUL 


of  coUectlDg  the  rentals  reserred  In  the  ' 
said  lease  of  October  6,  1887,  and  distribut- 
ing the  same  to  its  stockholders.  The  last 
general  offices  of  the  Eel  River  Railroad 
Compauy  prior  to  18S0  were  at  Logansport, 
Cass  county,  lad.,  and  since  that  date  it  has 
had  no  office  in  this  state.  Previously  to 
February  27,  1896,  and  since  the  removal 
of  its  general  offices  from  Logansport,  Ind.. 
the  Eel  River  Railroad  Company  had  not 
filed,  or  caused  to  be  filed.  In  the  clerk's 
office  of  any  connty  along  the  line  of  Its 
road  Into  which  or  through  which  the  rail- 
road runs,  the  appointment  of  any  person 
as  agent;  nor  from  the  date  of  such  re- 
moval of  its  offices  to  February  22,  1886,  had 
It  any  officer,  director,  agent,  or  representa- 
tive In  the  state  of  Indiana.  On  February 
22,  1806,  one  William  V.  Troutman,  who 
was  then  and  there  an  agent  of  the  Wabash 
Railroad  Company,  filed  in  the  office  of  tbe 
clerk  of  Dekalb  county,  at  Butler,  In  said 
county,  his  appointment  as  general  agent  of 
the  Eel  River  Railroad  Company.  Said 
Troutman  baa  ever  since  remained  an  agent 
of  the  Wabash  Railroad  Company.  He  has 
been  paid  by  that  company,  and  not  by  the 
Eel  River  Railroad  Company.  He  has  per- 
formed no  services  for  the  Eel  River  Rail- 
road Company.  He  has  no  dntles  as  the 
agent  of  that  company.  He  has  had  the  pos- 
session  of  no  books,  papers,  or  ^perty  of 
that  company,  and  the  object  of  his  ap- 
pointment was  to  defeat  the  jurisdiction  of 
the  Cass  circuit  court  There  has  been  no 
appointment  by  the  said  Eel  River  Railroad 
Company  of  any  other  agent  or  of  any  oth- 
er agent  to  receive  process,  at  any  time 
since  1370,  In  any  of  the  counties  into  which 
or  through  which  the  Eel  River  Railroad 
Company's  railroad  passes.  On  the  12tb 
day  of  February,  1896,  a  summons  for  the 
Eel  River  Railroad  Company  in  this  cause 
was  issued  to  the  sheriff  of  Cass  county  by 
tlie  order  of  the  Cass  circuit  court  and 
came  to  the  hands  of  such  sheriff  on  the 
13tb  day  of  February,  1896,  upoh  which  tbe 
said  sheriff  made  return  February  18,  1896, 
as  follows:  "I  hereby  certify  that  I  have 
not  served  this  summons  because  the  with- 
in-named Eel  River  Railroad  Company  Is 
not  found  In  my  bailiwick,  and  that  said 
corporation,  the  Eel  River  Railroad  Com- 
pany,  has  no  officer  or  person  authorized  to 
transact  business  residing  in  said  Cass  coun- 
ty, where  said  corporation  has  been  located, 
and  has  exercised  Its  powers,  upon  whom 
process  can  be  served."  On  the  13th  day 
of  April,  1896,  by  the  order  of  the  Cass  cir- 
cuit court  a  summons  for  the  defendant  the 
Eel  River  Railroad  Company  was  issued  to 
the  sheriff  of  Z>ekalb  county,  and  was  duly 
served  on  WlUlam  V.  Troutman,  as  the  gen- 
eral agent  of  that  company,  April  17,  1896. 
Writs  of  summons  were  also  Issued  to  the 
sheriffs  of  Miami,  Wabash.  Whitley,  Kosci- 
usko, Allen,  Noble,  and  Dekalb  counties, 
respectively,  on  t^e  12Ui  day  of  February, 


1896,  each  of  which  writs  was  returned  wltb 
the  Indorsement  "No  officer  or  agmt  found 
of  the  defendant  the  Eel  River  Railroad 
Company  upon  whom  summons  conld  be 
served."  The  Wabash  Railroad  Company, 
since  1889,  has  continuously  had  and  main- 
tained. In  the  county  of  Cass,  offices  and 
agents  for  tbe  transaction  of  Its  business, 
and  for  30  years  It  and  Its  predecessinrs 
liave  had  19  miles  of  railroad  running 
through  the  county  of  Cass,  In  the  state  or 
Indiana;  and  said  W^asb  Railroad  Com- 
pauy. since  1889.  continuously  has  kept  and 
maintained  offices  in  tbe  dty  of  Logansport 
for  use  and  occupation  in  the  transaction  of 
its  business.  One  Charles  O.  Xew^l  was 
the  agent  of  tbe  Wabash  Railroad  Company 
in  Logansport,  Ind.,  for  the  transactlcm  of 
its  business  at  that  point  In  May,  1S93, 
when  the  summons  in  this  case  for  tbe  said 
Wabash  Railroad  Company  was  served  upon 
him.  The  offices  of  tbe  Wabash  Railroad 
Company  at  Peru,  Ind.,  are  under  tbe  con- 
trol and  direction  of  tlie  principal  office  of 
that  company  at  St  Louis.  Mo.  At  and 
after  May  1,  1898,  and  down  to  the  time  of 
the  filing  of  tbe  answer  In  abatement  in  this 
action,  the  Ed  River  Railroad  Company  did 
not  at  any  time  have  or  maintain  Its  prin- 
cipal office  or  place  of  business  In  Cass  coun- 
ty, Ind.  It  did  not  during  any  part  of  such 
period,  have  an  agent  located  at  or  residing 
in  said  Cass  county;  nor  did  It  during  sncb 
period,  transact  any  business  In  said  Cass 
county,  or  maintain  any  office  therein.  No 
meeting  of  its  stockholders  or  directors  was 
held  In  said  Cass  county  between  May  1, 
1893,  and  the  date  of  the  filing  of  tbe  plea 
In  abatement  herein.  At  no  time  In  that  In- 
terval was  the  Eel  River  Railroad  Company 
operated  from  any  office  or  agency  in  Cass 
county.  Since  1881  the  stockholders'  meet- 
ings of  that  company  each  year  for  the  elec- 
tion of  directors  and  the  transaction  of  oth- 
er business  were  held  at  Butler.  Dekalb 
county,  Ind.,  and  from  1881  to  1896  such 
meetings  were  convened  npon  notice  publish- 
ed by  the  secretary  In  newspapers  in  each 
county  where  any  stockholders  resided,  and 
in  pursuance  of  notices  forwarded  by  tlie 
secretary,  by  mall,  to  every  stockhc^der  of 
the  corporation.  The  change  in  the  place 
of  holding  the  annual  meetings  of  the  stock- 
holders of  the  Eel  River  Railroad  Company 
from  Logansport  In  Cass  county,  to  Butler, 
in  Dekalb  county,  was  made  by  resolution 
adopted  at  tbe  annual  stockholders*  meeting 
held  at  Logansport  November  6.  IBSO,  and 
thereafter  no  such  meeting  was  held  in 
Cass  county.  Annually,  since  1880,  the 
stockholders  of  said  Eel  River  Railroad  Com- 
pany have  convened  at  Butler,  D^alb  coun- 
ty, and  have  elected  directors  of  said  com- 
pany. From  May  1,  1893,  and  from  thence 
continuously  to  the  time  of  the  filing  of  tbe 
answer  In  abatement  the  principal  office 
and  place  of  business  of  the  Wabash  Rail- 
road Company  In  Indiana  was  at  Peru.  In 
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Miami  county.  During  this  period  one  Em- 
met A.  Gould  was  the  division  superintend- 
ent of  the  Wabash  Ballroad  Company,  In 
charge  of  all  the  agents  employed,  and  per- 
sons engaged  In  the  operation  of  any  part  of 
said  railroad  In  the  state  of  Indiana,  with 
authority  to  employ  and  dlsehai^  such  em- 
ployes. All  trains  on  said  railroad  were 
moved  npon  Instructions  from  the  office  of 
said  division  superlntendMit  The  offices  of 
the  train  dispatcher  of  said  Wabash  Rail- 
road Company  In  Indiana,  road  master,  resi- 
dent engineer,  division  8Ui>erintw»)ent  of 
bridges,  and  master  of  transportation  were 
maintained  and  (^>eTated  at  Pern.  In  Miami 
county;  and  the  highest  officer  of  said  Wa- 
bash Railroad  Company  located  at  and  re- 
siding in  Cass  county  was  a  local  station 
agent,  the  said  Wabash  Railroad  being  man- 
aged from  the  office  of  the  division  superin- 
tendent, located  at  Pern,  Miami  county. 

It  is  indispensably  necessary  to  the  exer- 
cise of  the  supervisory  authority  of  the  state 
over  railroad  corporations  crated  by  it,  and 
owning  property  and  enjoying  corporate  fran- 
chises within  Its  terrlt<X7,  that  every  such 
corporation  should  be  regarded  as  having  a 
domicile  or  place  of  resld«ice  witbin  the 
state  for  the  purposes  of  jurisdiction,  lltlga- 
tion  affecting  Its  rights  and  duties,  and  the 
taxation  of  its  personal  property.  When 
questions  arise  toudilng  the  location  of  such 
domicile  or  residence,  for  the  purpose  of  de- 
termining the  same,  resort  may  be  had  to 
those  principles  which  are  applied  in  the  case 
of  natural  persons.'  Among  the  most  famlllsr 
of  tbeee  are  the  rules  that  every  dtlzen  of 
the  state  has  a  residence  somewhere  within 
one  of  the  counties  of  the  state.  In  which 
alone  be  can  claim  certain  political  and  civil 
rights,  and  in  which  he  must  be  sued  in 
transitory  actions  in  which  he  Is  the  sole 
resident  defendant;  that  a  legal  residence 
once  established  remains  until  a  new  one  is 
acquired;  and  that  a  purpose  to  change  such 
residence,  unaccompanied  by  actual  removal 
or  change  of  abode,  does  not  constitute  a 
change  of  domicile.  Sears  v.  City  of  Boston, 
1  Mete.  (Mass.)  260;  Cuibertson  v.  Board,  52 
Ind.  361;  Thomp.  Corp.  9  7999;  Bulkley  v. 
Inhabitants  of  WUtlametown,  3  Gray,  495; 
5  Am.  &  Eng.  Ekic.  Law  (1st  Ed.)  865.  and 
notes;  Jac.  Dom.  f|  81,  82.  91.  93, 104,  et  seq. 
The  visitation  of  civil  corporations  Is  by  the 
government  Itself,  through  the  medlnm  of 
the  courts  of  justice,  which  exercise  common- 
law  jurisdiction  over  all  such  corporations 
by  writ  of  mandamus,  and  by  informatiott  In 
the  nature  of  quo  warranto.  The  state, 
which  creates  the  corporation  has  the  right 
at  all  times  to  Inquire  through  the  courts 
into  abuses  of  Its  franchises  by  a  body  politic, 
and,  in  case  of  nonnser  or  misuser,  by  th& 
same  medium  to  impose  the  penalty  of  for- 
feiture according  to  the  course  of  the  common 
law.  or  In  pursuance  of  statutes  applicable 
to  such  cases.  2  Kent,  Comm.  300.  305.  It 
is,  tSiereCcve,  one  of  the  duties  which  a  do* 


mestlc  corporation  owes  to  the  state  to  main- 
tain a  place  of  residence  or  domldle  at  which 
the  sovereign  may  call  upon  It  to  show  cause 
why  Its  franchises  should  not  be  seized,  and 
the  corporation  dissolved;  and  where  a  dis- 
position is  manifested  to  neglect  or  evade 
this  obligation,  or  the  management  of  the 
corporate  business  Is  of  such  a  character  as 
to  render  the  location  of  such  residence  doubt- 
ful, the  courts  will  not  nicely  weigh  the  evi- 
dence when  compelled  to  determine  which  one 
of  several  counties  Into  which  or  through 
which  the  railroad  passes  is  the  legal  doml- 
die  of  the  corporation.  Under  such  circum- 
stances the  corporation  should  not  l>e  permu- 
ted to  take  advantage  of  the  uncertainty  cre- 
ated by  Its  own  acts,  and  a  very  slight  pre- 
ponderance of  the  evidence  should  be  held 
sufficient  to  sustain  the  Jurisdiction  of  the 
court  over  the  person  of  the  defendant.  The 
general  rule  of  the  statute  Is  that  an  action 
shall  be  commenced  In  the  county  where  the 
defendant,  or  one  of  the  defendants,  has  his 
usual  place  of  residence.  Burns'  Rev.  St  ll»l> 
i  314.  This  rule  applies  as  well  to  corpora- 
tions as  to  natural  persona.  The  statutory 
exceptions  to  It  authorize  the  bringing  of  tbe 
suit,  under  some  circumstances.  In  counties 
other  than  that  lu  which  the  defendant  has 
his-  or  its  usual  place  of  residence,  but  they 
do  not  prevent  the  bringing  of  the  suit  In  the 
county  of  such  usual  residence.  The  control- 
ling facts  as  to  the  usual  place  of  residence 
of  the  Eel  River  Railroad  Company  found  by 
the  special  verdict  are  that,  so  long  as  that 
corporation  held  the  possession  of  and  op- 
erated Its  railroad.  Its  principal  offices  and 
place  of  business  were  at  Logansport,  In  Cass 
county,  Ind.,  the  western  terminus  of  Its  road, 
and  that  at  no  time  since  the  Eel  River  Rail- 
road Company  transferred  the  use  and  pos- 
session of  Its  railroad  to  other  corporations 
had  It  any  office  for  the  transaction  of  Its 
business  as  a  railroad  company  In  any  county 
In  the  state  of  Indiana.  The  place  of  the 
principal  office  of  a  railroad  corporation, 
where  Its  business  is  transacted,  and  where 
its  books  and  records  are  kept,  Is  generally 
considered  the  residence  of  such  corporation. 
The  fact  that  after  the  surrender  of  the  rail- 
road. Its  property  and  business,  to  another 
railroad  company,  the  annual  meetings  of  th(* 
stockholders  of  the  Eel  River  Railroad  Com- 
pany were  held  at  Butler,  In  Dekalb  county, 
and  that  the  company,  for  the  purpose  of  de- 
feating the  jurisdiction  of  the  Cass  circuit 
court,  after  the  commencement  of  this  action, 
maintained  a  nominal  agent  there,  without 
an  office,  without  a  salary,  and  without  du- 
ties except  to  receive  service  of  process,  does 
not.  In  our  opinion,  change  the  eflfect  oC  the 
findings  of  fact  as  to  tbe  location  of  the 
principal  offices  and  place  of  business  at 
Logansport,  In  Cass  eoimty.  Piatt  v.  Rail- 
road Co.,  26  Conn.  544;  Insurance  Oo.  v. 
Spratley,  172  U.  S.  602,  19  Sup.  Ct.  808.  4ft 
L.  Ed.  5(^9.  The  appellant  the  Eel  River  Rail- 
road Company  was  a  domestic  corporation. 
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Its  railroad  was  wboUy  within  the  itate  of 
Indiana.  Tet  whda  this  proceeding  was  In- 
Btltuted  It  bad  no  office,  or  officer,  agent,  or 
agency  in  any  of  the  eight  counties  in  which 
and  through  which  its  road  was  constructed. 
Writs  Issued  to  the  sheriffs  of  all  of  these 
counties  were  returned  "Not  found"  because 
there  was  no  officer  or  person  In  any  one  of 
them  on  whom  service  could  be  made.  So  long 
aa  the  corporation  attempted  to  carry  out  the 
purposes  for  which  It  was  oi^anlzed,  so  long 
as  It  engaged  in  tiie  business  of  operating  its 
railroad,  it  mabitalned  Its  principal  <^ce8 
and  place  of  bmlneBS  at  Logansport,  in  Cass 
county,  and  11b  l^Eal  residence  was,  there- 
fore. In  that  county.  No  new  residence  hav- 
ing been  acquired  by  the  company,  we  thhik 
that  the  residence  so  established  should  be 
held  to  have  continued,  and  tiiat  the  action 
was  properly  brought  In  Oass  county.  The 
action  having  been  properly  brought  In  that 
county,  the  statute  expressly  authorized  serv- 
ice of  the  summons  In  any  otiier  county  In 
the  state  whwe  any  person  authorized  to 
transact  business  hi  the  name  of  the  cwpora- 
tion,  officer,  or  agent  could  be  found. 
Bums'  Bev.  St.  iS&i,  $  31&  William  V. 
Troutman  having  been  appointed  the  agent 
of  the  company  in  Dekalb  county  "to  receive 
and  accept  service  of  process  with  like  effect 
as  If  srarved  npon  tiie  president  and  directors 
of  the  Bel  Blvei  Ballroad  Company."  we  hold 
that  service  of  the  summons  on  him  In  De- 
kalb coun^  waa  sufficient  and  l^al  service 
upon  the  company  In  the  action  pending  In 
the  Cass  circuit  court  We  craidude,  there-' 
fore,  that  the  motion  of  the  Eel  Biver  Ball- 
road  Oompany  for  Judgment  hi  its  favor  upon 
the  spedal  finding  was  properly  overruled. 

8.  Was  there  error  In  overruling  the  de- 
murrers to  the  amended  information?  Omit- 
ting the  formal  commencement,  the  matnial 
facts  alleged  were  the  following:  That  on 
the  4th  day  of  December.  1877.  the  Eel  Blver 
Ballroad  Company  was  incorporated  under 
the  laws  of  the  state  of  Indiana,  tot  the  pur- 
pose of  owning,  operating,  and  maintaining 
a  railroad  lying  wholly  within  said  state, 
and  eztendliur  from  Logansport,  In  Oass  coun- 
ty, eastward  through  the  counties  of  Miami, 
Wabash.  Kosciusko,  Whlti^.  Allen,  and  No- 
ble, to  the  town  of  Butier.  in  Dekalb  county. 
In  said  state,  a  total  length  of  about  91  miles, 
and  fwmerly  known  as  the  Detroit.  Eel  Blv- 
er &  Illlnola  Ballroad  Oompai^.  That  by 
virtue  of  such  ocwpwatlon  the  Eel  Uver 
Ballroad  Company  was  authorised  to  and  did 
take  possession  of  the  said  railroad,  its 
property  and  franchises,  and  held  and  operat- 
ed the  same.  That  at  the  time  said  Eel  Blv- 
er Ballrftad  Oompany  took  possession  of  said 
property  said  railroad  was  fully  constructed, 
completed*  and  equlived  with  94  miles  ot 
main  track,  with  side  trai^  switches,  de- 
pots, stations,  roundhouses,  and  machine 
shops,  located  at  Logansport  and  Butier.  with 
engines,  and  cars  sufficient  to  do  a  Urge 
passenger  and  freight  business,  and  was  ful- 


ly equli^ed  for  the  accommodatkm  of  the 
public  along  the  line  of  said  railroad.  That 
on  or  about  October  6^  1887.  said  Eel  River 
Ballroad  Company  executed  and  delivered  to 
the  Wabash  Western  Ballway  Company  a 
lease  of  said  Eel  lUver  Ballroad  for  a  period 
of  09  years,  renewatde  In  like  periods,  at  the 
option  of  said  lessee,  forever.  That,  in  mder 
to  ke^  the  public  authorities  in  Igmnance  ot 
said  lease,  its  terms  and  conditions,  and  of 
the  ntter  abandcoiment  of  Its  corporate  duties 
and  functions  by  the  said  Eel  Blver  Ballroad 
CcHnpany,  said  lease  was  never  recorded  in 
any  county  In  the  state  ct  Indiana,  but  was 
wi.hheld  from  the  records,  and  was  unknown 
to  the  public  authorities  until  just  before  tbe 
Institution  of  this  mlt  That  by  the  terms 
of  the  said  lease  the  Wabash  Western  Btdl- 
vray  Company  was  given  fnU  and  exclusive 
I>ower,  right,  and  antborltr.  to  use,  manage, 
and  operate  said  Eel  Blver  Ralhroad,  its  prc^ 
erty,  franchises,  etc.,  in  the  place  and  stead 
of  the  Eel  Stiver  Ballroad  Oompany,  with 
the  exclusive  r^ht  to  collect  and  receive  soCh 
t(^s  as  said  lessee  might,  from  time  to  time, 
establish,  and  all  rents,  issues,  and  profits 
arising  tarn  tbe  possession  and  f^raation  of 
the  said  railroad,  etc.  That  by  tbe  ssJd  lease 
the  Wabash  Western  Ballw^  Oon^any  cove- 
nanted to  maintain  and  operate  said  rail- 
road at  its  own  expense,  as  if  it  were  tbe 
owner  thereof,  and  to  perfwm  all  the  duties 
and  obUgatioiw  <tf  tiie  Bd  Blver  Railroad 
Company.  That  immediately  iq;K>n  the  ti*B- 
cution  of  the  said  lease,  and  in  compliance 
with  the  terms  thereof,  tbe  Bel  Blver  Ball- 
road Company  v<duntarlly  surrendered  the 
whole  of  Its  said  railroad  property  and  fran- 
chises to  said  Wabash  Western  Ballway  Com- 
pany, dlscbai^ed  all  of  its  savants,  agaikts, 
and  employes,  and  finally  ceued  thereafter 
to  operate  said  Eel  Blver  Ballroad.  w  to  ex- 
erdse  the  franchises  fbeteat.  That  the  pres- 
ident of  the  said  Eel  ^ver  Ballroad  Oom- 
pany, its  secretary  and  treasurer  live  In  Haa- 
sachusetts,  and  Its  dlrectons  in  Massa^Aur 
setts,  Mifdiigan,  and  otb»  states,  but  none  of 
them  in  the  state  of  Indiana;  and  ttaat  since 
the  execution  of  the  said  lease  the  Bd 
River  Ballroad  Oompany  has  not  had  any 
officer,  dlrectw,  agent,  or  employe  resident 
In  the  state  of  Indiana  tq^oa  irttom  process 
could  be  served;  and  that  the  sole  and  uily 
business  now  conducted  by  the  Bd  Btver 
B^lroad  OMUpany  la  the  receipt  and  dlvlalcm 
of  the  semiannual  ruital  paid  to  it  under  the 
said  lease,  which  business  is  conducted  In 
the  office  of  its  secretary  and  treasurer.  In 
the  city  of  Boston.  Th^  Immediately  after 
the  execution  of  said  lease,  and  1^  virtue 
thereof,  the  said  Wabufa  Western  Railway 
Ownpany  took  possession  of  the  said  Bel  Blv- 
er Railroad.  et&,  and  held  and  k^t  posses- 
sion thereof  until  July,  1888,  on  or  about 
which  time  the  Wabash  Western  Railway 
Company  and  certain  otho'  railroad  corp<mi- 
tl(ms  operating  different  pfntions  of  tiie  Wa- 
bash line  of  r^lroad  became  and  were  con- 
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BoUdated  Into  one  new  corporation  organized 
under  tbe  laws  of  the  etate  of  Indiana, 
known  as  the  Wabasb  Railroad  Company. 
That  the  WabsBb  Western  Hallway  Com* 
pany,  the  original  lessee,  was  a  railroad  cor^ 
poratlon  organized  under  the  laws  of  Mis* 
sourl,  and  owned  no  railroad  In  Indiana. 
That  at  the  time  of  the  execution  of  tbe  said 
lease  it  was  a  part  of  the  contemplated  plan 
to  consolidate  sereral  railroad  companies  In 
Missouri,  Illinois,  Indiana,  Ohio,  and  Mich- 
igan under  the  name  of  the  Wabasb  Rail- 
road CMnpany,  and  as  a  part  of  such  plan 
said  lease  was  executed  to  said  Wabash  West- 
ern Bailway  Company,  so  that  said  conaol- 
idated  Company,  when  formed,  might  acquire 
or  absorb  said  fiel  River  Railroad,  a  compet- 
ing line  with  the  main  line  of  the  Wabash 
Railroad  Company  eastward.  That  said  plan 
of  CMisolidation  was  fully  carried  ont,  and 
the  Wabasb  Western  Railway  Company  turn- 
ed over  to  the  Wabasb  Railroad  Company, 
and  said  latter  company  took  po&sesalon  of 
alt  the  property,  real  and  personal,  and  fran- 
chises of  the  Eel  River  Railroad  Company; 
all  of  said  facts  as  to  such  consolidation  and 
the  purposes  of  the  said  leaee  being  known 
to  tbe  said  Bel  River  Railroad  Company. 
That  said.  Wabasb  Railroad  Company,  by  vlr- 
tne  of  tbe  said  tease,  and  not  otherwise,  enter- 
ed upon  and  took  i^osseaslon  of  the  said  rail- 
road and  property  with  the  consent  of  the 
said  Eel  River  Railroad  Company,  and  has 
ever  since  exerdsed  the  functions  and  ften- 
chiaes  ot  said  Bel  River  Railroad  Company, 
and  received  the  tolls  and  profits  thereof,  and 
tliat  It  still  continues  to  hold  ttie  same  with- 
out any  anthwlty  ot  law.  At  the  time  the 
officers,  agents,  and  employes  of  the  said  Eel 
River  Ballroad  Company  left  tbe  state  ot  In- 
diana, the  principal  offices  and  shops  of  the 
said  company  were  located  at  Logansport, 
Cass  coonty.  In  said  state,  where  its  super- 
intendent and  general  manager  resided,  and 
from  which  point  the  said  road  was  operated. 
That  since  s^  offices  were  at)andoned  said 
company  has  performed  no  corporate  acts 
within  the  state  of  Indiana.  Ttiat  before 
the  commencement  ot  Ibis  suit  attempts  were 
made  to  hold  annual  meetings  of  stockhold- 
ers ot  the  Bet  River  Railroad  Company  at 
Butter,  In  Dekalb  coonty,  Ind.,  but  that  said 
meetings  were  void  for  want  of  pn^er  notice, 
and  because  they  were  held  under  orders 
made  by  tbe  board  of  directors  in  the  state 
of  Massachusetts,  and  not  otherwise.  That 
the  said  Wabash  Railroad  Company  owns  and 
operates  a  competing  line  of  railroad  extend- 
ing from  Kansas  City,  Ma,  and  other  western 
points  to  Toledo,  Ohio,  whose  main  tine  paral- 
lels tbe  said  Eel  River  Railroad  through  its 
entire  length,  and  whose  interests  are  antag- 
onistic and  Averse  to  the  E^  River  Railroad 
Company.  That  since  coming  Into  the  pos- 
session of  the  said  Bel  River  Railroad  the 
said  Wabash  Railroad  Company,  with  the 
permission  of  the  said  Eel  Blver  Railroad 
Company,  has  used  the  same  to  destroy  Its 


competition,  and  as  a  feeder  for  Its  *wa  main- 
line, operating  it  for  the  benefit  of  its  ewn 
traffic,  and  dwarfing  and  ignoring  the  proper 
business  of  the  Eel  River  Railroad  Company, 
and  the  accommodation  of  Its  patrons  along 
its  line.  That  the  WaJaash  Railroad  Com- 
pany, with  the  consent  of  the  Eel  River  Rail- 
road Company,  has  abandoned  that  portion 
of  its  road  extending  fron  Logansp<Hrt  to 
Chill,  a  distance  of  22  miles,  haa  torn  up  and 
destroyed  the  switches  and  sidetracks,  per- 
mitted its  track.  bnUdings,  and  bridges  to  go 
to  decay,  has  dismantled  and  destroyed  the 
roundhouse  and  machine  shops  at  Logans- 
port,  and  ronoved  them  to  Fwo,  on  its  own 
main  line,  and  Intends  to  dismantle  and  de- 
stroy the  roundhouse  and  machine  shops  at 
Butler,  and  to  remove  them  to  Its  own  main 
line.  That  the  said  Bel  River  Railroad  was 
projected  and  built  as  a  competing  line  of 
the  Wabasb  Railroad,  and  that  for  the  pur- 
pose of  obtaining  such  competing  line  the  pieo- 
ple  along  the  tine  of  said  railroad  voted  and 
ccNDtrlbuted  $800,000  In  aid  of  its  construc- 
tion. It  was  further  charged  tliat  the  Wa- 
bash Railroad  Company  holds  possession  of 
the  Eel  River  Railroad,  Its  prc^rty  and  fran- 
chises, without  right;  that  it  has  usurped.  In- 
truded into,  and  unlawfully  uercised  the  cor- 
porate franchises  of  said  company,  and  Is  un- 
lawfully operating  said  railroad  and  exercis- 
ing such  franchises.  Prayer  that  the  charter 
and  franchises  be  declared  forfeited,  that  the 
defendants  be  ousted  from  said  railroad  and 
franchises,  and  that  a  receiver  be  ai^inted 
to  take  possession  of  said  railroad.  Its  prop- 
erty, etc.,  and  wind  up  the  affairs  of  the 
said  £iel  River  Railroad  Company. 

The  acts  and  omissions  for  which  a  for- 
feiture of  the  franchises  of  the  Eel  River  ^ 
Railroad  Company  and  a  dissolution  of  that" 
corporation  are  demanded  are  these:  The 
execution  of  a  lease  to  the  Wabasb  Railroad 
Company  for  a  term  of  89  years,  with  tbe 
right  of  perpetual  renewal  at  tbe  option  of 
tbe  lessee;  tbe  surrender  and  at)andoament 
of  the  possession  and  control  of  its  railroad 
by  tbe  Eel  River  Railroad  Company;  the  clos- 
ing of  all  its  otUces,  and  the  discharge  of  all 
its  agents  and  empioygs;  tbe  destruction  of- 
twenty-two  miles  of  its  railroad  from  Ix^ans- 
port  to  Chili,  with  all  tbe  side  tracks,  switch- 
es, and  bridges  on  that  part  of  its  line;  the 
dismantling  and  removal  of  its  roundhouse 
and  machine  shops;  tbe  total  dlversi<m  of 
the  railroad  from  the  purpose  of  Its  construc- 
tion as  a  competing  line  with  the  Wabash 
Western  Railway  Company  and  the  Waliash 
Railroad  Company,  and  its  conversion  into 
an  Interrupted,  subordinate,  and  tributary 
road.  It  is  insisted  on  behalf  of  the  appel- 
lants that  the  leasing  of  tbe  railroad  was  au- 
thorized by  tbe  act  of  March  8,  1865  (Burns' 
Rev.  Bt.  18»4.  »  &209-6216),  but  as  that  act, 
in  terms,  ai^iles  to  intersecting  and  continu- 
ous lines  only,  it  does  not  sustain  tbe  argu- 
ment of  the  appellants.  It  is  also  contended 
that  the  lease  and  subsequent  surrender  and 
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abandonment  of  tbe  control  of  its  railroad  by 
the  Eel  River  Railroad  Company  were  sanc- 
tioned by  tbe  general  legislative  policy  of  the 
state,  but  we  fall  to  find  In  any  act  of  tbe 
leglsIatnTe  anytbing  which  countenances  so 
complete  a  departure  from  tbe  objects  for 
which  the  Eel  Bfver  Railroad  Company  was 
organized,  and  for  which  Its  railroad  was 
constructed.  The  phrase  "legislative  policy" 
U  vague  at  best,  and  can  seldom  be  regarded 
as  a  substantial  basis  for  important  legal 
rights.  In  the  absence  of  more  definite  au- 
thority, It  cannot  be  held  to  sanction  deliber- 
ate violations  of  the  law,  omissions  of  duty 
to  the  public  and  the  state,  vast  and  danger- 
cos  extensions  of  coi-porate  privileges,  and 
an  abandonment  of  the  objects  for  which  the 
corporation  was  created.  If  it  were  true,  as 
appellants  attJrm,  that  the  corporation  did  not 
Impliedly  agree  with  tbe  state  that  it  would 
operate  the  railroad  with  its  own  employes, 
and  never  transfer  Its  franchises  or  property, 
stlU  we  think  It  clear  that  it  did  Impliedly 
agree  that  it  would  not,  without  the  permis- 
sion of  the  state,  destroy  a  part  of  its  line 
of  railroad,  change  Its  terminal  points,  and 
turn  over  to  a  rival  and  competing  company 
the  poBseasion,  control,  and  exclusive  man- 
agement of  the  whole  of  Its  corporate  prop- 
erty, and  tbe  enjoyment  of  all  Its  corporate 
franchises.  Although  Incorporated  under  the 
act  of  March  3, 18^,  nevertheless  It  was  sub- 
ject to  the  general  provisions  of  the  laws  of 
this  state,  as  far  as  It  Is  possible  to  coustme 
them  together,  and  there  is  nothing  In  the  act 
of  March  3, 1865,  which  relieved  the  Eel  River 
Railroad  Company  from  the  ordinary  obli- 
gations to  the  state  and  to  the  public  to 
which  all  such  corporations  are  subject.  It 
was  not  necessary  that  the  information  should 
aver  that  the  delluquent  company  had  dona 
any  act  in  contravention  of  a  prohibitory 
statute,  or  of  a  statute  Imposli^  a  definite 
penalty.  A  forfeiture  of  corporate  existence 
and  franchises  may  result  although  no  stat- 
ute in  express  terms  enjoins  or  prohibits  the 
nets  or  omissions  comptaioed  of.  While  cer- 
tain specific  acts  and  omissions  may,  by  stat- 
ute, be  made  causes  of  forfeiture  of  the  char- 
ter or  franchises  of  corporate  bodies,  yet  it 
is  generally  recognized  that  misuser  and  non- 
user  of  such  franchises,  even  whwe  the  spe- 
cific offenses  are  not  particularly  defined  by 
statute,  are  sufficient  grounds  for  proceedings 
for  such  forfeiture  and  dissolution.  Presi- 
dent, etc.,  of  Bank  of  Vincennes  v.  State,  1 
Blackf.  267;  People  T.  Kingston  &  M.  Turn- 
pike Road  Co.,  23  Wend.  193;  People  v.  Di- 
rectors, etc.,  of  Bristol  &  R.  Turnpike  Road, 
id.  222;  Thompson  v.  People,  Id.  537;  Peo- 
ple T.  President,  etc.,  of  Hillsdale  &  C.  Turn- 
pike Road,  Id.  2&4;  People  v.  President,  etc., 
of  Bank  of  Hudson.  «  Cow.  217;  State  v. 
Seneca  County  Bank.  5  Ohio  St  171;  St 
Louis,  &  B.  C.  &  M.  Co.  V.  Sandoval.  C.  & 
M.  Co.,  116  HI.  170,  S  N.  E.  370;  Ward  v. 
iBBurance  Co.,  7  Paige,  294;  In  re  Jackson 
Marine  Jlns.  Co.,  4  Sandf.  Ch.  559;  6  Thomp. 


Corp.  8  6618;  Trustees  r.  Woodward,  4  WhMt 
518,  4  L.  Ed.  C29;  Mor.  Prlv.  Corp.  {|  1114. 
1115;  Uallroad  Co.  v.  Wlnans,  17  How.  30; 
15  L.  Ed.  27;  Terrett  v.  Taylor,  9  Cranch, 
52,  3  L.  Ed.  650;  State  v.  Minnesota  Cent. 
Ry.  Co..  36  Minn.  246.  30  N.  W.  816;  State 
V.  Portland  Natural  Gas  &  Oil  Co.,  153  Ind. 
483.  53  N.  E.  1089;  Pennsylvania  R.  Co.  v. 
St  Louis.  A.  &  T.  H.  R.  Co.,  118  U.  8.  290. 
6  Sup.  Ct  1094,  30  L.  Ed.  S3;  Id..  118  U.  S. 
630,  7  Sup.  Ct  ^,  30  L.  Ed.  284;  Board  of 
Com'rs  of  Tippecanoe  Co.  v.  Lafayette,  M.  & 
B.  R.  Co.,  50  Ind.  85;  Thomas  v.  Railroad 
Co.,  lUl  U.  S.  11,  83;  Elliott  R.  R.  Sfi  48.  40; 
State  v.  Atchison  &  N.  R.  Co..  24  Neb.  143. 
38  N.  W.  43,  2  L.  B.  A.  564  (s.  c.  8  Am.  St.  Rep. 
164,  and  notes);  Elliott  B.  R.  3  50,  note  5. 
It  may  be  conceded  that  not  every  act  In  ex- 
cess of  corporate  capacity  will  Justify  a  for- 
feiture, but  In  the  present  case  a  much  more 
serious  charge  Is  made.  A  lease  In  perpetu- 
ity to  a  competing  company;  a  total  surrender 
of  the  railroad.  Its  property  and  franchises; 
an  abandonment  of  the  control  and  manage- 
ment; the  wrecking  and  destruction  of  a 
considerable  part  of  the  line  of  the  railroad; 
the  dismantling  and  removal  of  roundhouses 
and  machine  shops;  the  closing  of  all  offices 
and  agencies;  tbe  discharge  of  all  employes, 
agents,  and  officers  In  this  state;  the  removal 
of  all  books  and  papers  relating  to  the  bnsl- 
oesa  of  the  corporation  from  the  state  of 
Indiana;  and  the  management  of  the  affairs 
of  the  company  by  the  officers  of  a  competing 
line  of  railroad  In  such  manner  as  to  promote 
tbe  Interests  of  such  competing  line  without 
regard  to  the  Interests  or  datles  of  tbe  line 
so  controlled,— <wnstltute  a  state  of  facts  whol- 
ly different  In  character  and  legal  effect  from 
those  acts  In  excess  of  corporate  capacity 
which  have  been  hdd  Insnfficfent  to  authorize 
a  forfeiture. 

It  Is  further  said  by  counsel  for  appellants 
that  the  lease  was  not  prohibited  by  law, 
nor  wrongful  In  itself,  and  that  the  Infor- 
mation contains  no  averment  that  public  In- 
Jury  resulted  from  the  acts  complained  of. 
In  answer  to  this  It  Is  sufficient  to  say  that 
tbe  lease  to  the  competing  company  was  not 
authorized  by  any  statute;  that  Its  execution, 
and  the  consequent  abandonment  of  Its  rail- 
road by  the  Eel  River  RallToad  Company,  were 
against  public  policy;  and  that  from  the  facts 
averred  in  the  Information  injury  to  the 
public  may  be  conclusively  presumed.  Elli- 
ott, R.  R.  {  49;  Board  of  Com'rs  of  Tippe- 
canoe Co.  V.  Lafayette,  M.  &  B.  R.  Co.,  50 
Ind.  85;  Railway  Co.  v.  Jarvls,  34  O.  C.  639. 
92  Fed.  735;  Central  Trust  Co.  v.  Indiana  & 
L.  M.  R.  Co.,  39  C.  C.  A.  220,  98  Fed.  66C. 
The  execution  of  the  lease  to  the  Wabash 
Railroad  Company,  and  the  disability  result- 
ing from  such  lease,  rendered  the  lessor  com- 
pany Incapable  of  performing  Its  duties  to 
the  state  and  to  the  public,  and  to  that  extent 
were  violations  of  Its  charter,  and  breachet 
of  the  Implied  conditions  upon  which  Its  right 
to  exist  depended.  .  Tliuse  facta.  In  connection 
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with  the  other  ffrounda  of  forfeiture  alleged 
In  the  Information,  coDSiatiDg  of  a  total,  and 
apparently  final,  suspension  of  the  business 
-and  functions  of  the  Eel  Blver  Bailroad  Com- 
pany; the  abandonment  of  all  means  and 
agencies  by  which  that  business  was  car- 
ried on,  and  those  functions  performed;  the 
acquiescence  of  the  company  In  the  destmc- 
411on  of  a  considerable  portion  of  Its  railroad 
-and  other  property;  and  Its  attempted  migra- 
tion from  the  state,— were,  as  we  think,  suf- 
ficient In  law  to  sustain  a  Judgment  of  ouster 
-and  a  dissolution  of  the  corporation. 

Objection  is  made  that  the  action  was  not 
■brought  In  the  proper  county,  but,  for  the 
reasons  already  given  In  this  opinion,  we 
think  the  suit  was  properly  commenced  In 
the  Cass  circuit  court.  It  Is  also  Insisted 
that,  when  the  venue  of  the  cause  was  chan- 
ged from  Cass  county  to  Howard  county, 
there  should  have  been  a  change  of  the  re- 
lator, and  that  the  prosecuting  attorney  of 
the  Howard  circuit  court  should  have  been 
substituted.  We  cannot  adopt  this  view. 
The  actl(Hi  vras  a  dvil  one,  and  a  change  of 
venue  did  not  require  a  change  of  parties. 
Originating,  as  It  did,  In  Cass  county,  the 
iiroaecuting  attorney  of  that  county  was  the 
proper  relator,  and  bo  remained,  notwith- 
standing the  removal  of  the  cause  from  that 
county.  The  statute  provides  that  the  In- 
formatl(m  may  be  filed  by  the  prosecuting 
attorney  In  the  circuit  court  of  the  proper 
county,  upon  his  own  relation,  whenever  he 
shall  deem  It  his  duty  to  do  so,  or  shall  be 
directed  by  the  court,  or  other  competent  au- 
thority. Bums'  Kev.  St  1894,  {  1146.  It 
•certainly  was  not  Intended  that,  upon  every 
change  of  venue,  there  should  be  a  change 
of  the  relator.  Coimsel  for  appellants  re- 
fer us  to  no  authority  In  support  of  this  posi- 
tion, and  we  have  been  able  to  find  none. 
The  analogy  to  criminal  practice  and  plead- 
ing, suggested  by  counsel  for  appellants, 
4oe6  not  sustain  their  argument.  On  a 
change  of  venue  in  a  crlmfnal  case  prose- 
cuted by  Information,  the  name  of  the  proa- 
ccuting  attorney  subscribed  to  the  pleading 
Is  never  changed,  nor  is  any  other  alteration 
«f  the  pleading  necessary.  Whether  th6 
proeecutlng  attorney  who  filed  the  Informa- 
tion in  the  natare  of  a  quo  warranto  can  be 
compelled  to  go  out  of  bis  district  to  prose- 
cute the  proceeding  is  another  question,  and 
is  not  before  us.  Thompson  v.  Carr,  18 
Bush,  215,  therefore,  does  not  apply.  Upon 
the  whole  Information  we  think  It  appears 
that  there  was  a  willful  misuser  and  nonuser 
by  the  Eel  Blver  Railroad  Company  of  Its 
francbises  In  regard  to  matters  which  go  to 
-the  essence  of  the  contract  between  the  cor- 
poration and  the  state,  that  the  Cass  circuit 
court  bad  Jurisdiction  of  the  subject-matter 
of  the  action  and  the  persona  of  the  deft^nd- 
auts,  and  that  there  was  no  defect  of  parties. 
The  demurrers  of  the  appellants  were  prop- 
erly overruled. 

4.  Were  tbe  appellants  entitled  to  Judg- 


ment on  the  special  findings  of  the  Jury? 
The  findings  of  fact  closely  pursued  and  fully 
sustained  the  allegations  of  the  information 
and  It  la  not  necessary  -to  set  them  out. 
Special  answers  separately  filed  by  the  appel- 
lants  set  up  the  defense  that  the  cause  of 
action  did  not  accrue  within  15  years  before 
the  commencement  of  the  action.  The  ver- 
dict finds  that  on  the  6tb  day  of  October 
1887.  the  lease  n.entloncd  In  the  information 
was  executed,  and  that  therei^n  the  Eel 
Blver  Bailroad  Company  surrendered  the  ab- 
solute control  and  possession  at  its  railroad, 
Its  equipments  and  f ranchlBOs,  to  the  Wa- 
bash Western  Kallway  Company.  Nothing 
la  said  In  the  special  finding  concerning  the 
execution  of  a  lease  In  1879,  or  at  any  date 
other  than  October  6,  1887.  But,  If  a  pre- 
vlouB  lease  has  been  mode,  the  execution  of 
another  Instrument  of  like  cbaractw  by  and 
between  the  same  parties,  or  their  successors, 
In  1887.  may  have  annulled  or  mei^ed  the 
former  agreement,  and  It  undoubtedly  had 
tbe  effect  of  a  new  and  subetantive  viola- 
tion of  the  duties  and  obligations  of  the  Eel 
Blver  Baltroad  Company.  The  state  had  the 
right  to  challenge  the  validity  of  this  lease, 
and  to  demand  a  forfeiture  of  the  franchises 
of  the  corporations  on  account  of  Its  execu- 
tion ^nd  the  subsequent  proceedings  of  the 
two  companies  under  it.  The  information 
was  filed  AIny  1,  1893,  less  than  six  years 
after  tbe  lease  was  executed,  and,  as  to  the 
Eel  Blver  Bailroad  Cohipany,  the  action  was 
commenced  February  13,  1899.  But  we  think 
the  bar  of  the  statute  of  limitations  does  not, 
in  dvil  actions,  apply  to  the  atate,  nor,  as 
a  general  rule.  Is  Its  right  of  action  lost  by 
laches  uptm  the  part  of  Its  officers.  Burna' 
Bev.  St.  18&i,  fi  305;  Pennsylvania  Co.  v. 
State,  142  Ind.  428,  41  N.  E.  937;  Com.  v. 
Erie  &  N.  B.  R.  Co.,  27  Pa.  St.  360;  State  v. 
Halter,  149  Ind.  292,  47  N.  E.  665;  Schuyl- 
kill Co.  V.  Com.,  36  Pa.  St  524.  Besides,  we 
think  the  misuser  of  the  franchises  of  the 
EgI  Blver  Railroad  Company  constituted  a 
continuing  wrong.  Peck  v.  Oty  of  Mich- 
igan City.  149  Ind.  670,  49  N.  E.  800;  Gun- 
der  V.  Tlbbltts,  153  Ind.  591,  56  N.  E.  762. 
Tbe  special  findings  of  fact  were  entirely 
consistent  with  the  general  verdict,  and  there 
was  no  error  In  overruling  appellants*  motion 
for  Judgment  In  their  favor. 

5.  Upon  a  careful  examination  of  all  the 
reasons  for  a  new  trial  discussed  by  appel- 
lants' counsel,  we  are  satisfied  that  the  ac 
ticm  of  the  court  In  overruling  the  motlou 
was  correct  We  think  the  verdict  and  the 
special  findings  were  sustained  by  sufficient 
evidence,  nod  were  In  accordance  with  the 
law;  that  no  error  was  committed  In  giving 
or  refusing  to  give  Icstructlons;  and  that 
the  court  did  not  err  In  refusing  to  compel 
the  Jury  to  answer  Interrogatories  numbered 
15  flod  16  filed  by  appellants.  In  determin- 
ing the  questions  arising  upon  the  decision 
of  the  court  on  the  motion  for  a  new  trial 
we  do  not  deom  It  necefcsary  to  take  them  up 
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In  detail,  or  to  exteod  this  opiEdan  by  com- 
ment upon  their  merits.  The  views  we  have 
expressed  upon  the  controlling  questions  In 
the  cause  sufficiently  Indicate  our  reasons  for 
the  rulings  npon  this  bianch  of  the  case,  and 
we  regard  these  reasons  aa  decisive  of  the 
several  pc^ts  made  under  tUa  aaslgnment  of 
error. 

6.  The  statute  expressly  authorized  the  ap- 
polntmeDt  of  a  receiver  In  the  event  that 
Judgment  was  rendered  against  the  corpo- 
ration. The  judgment  in  case  of  a  forfeiture 
is  that  the  franchise  be  seized  into  the  hands 
of  the  state,  and  that  the  corporatlcm  be  dis- 
solved. 2  Kent,  Comm.;  President,  etc,  of 
Bank  of  Vincennes  v.  State,  1  Blackf.  267; 
Ryan  r.  Vanlandlngbam,  7  Ind.  416.  The 
appointment  of  a  receiver  to  talce  possession 
of  the  property  of  the  company  was  neces- 
sary, and,  in  the  exercise  of  its  general  pow- 
ers, we  think  the  court  was  authorized  to 
make  such  appointment  It  was  asked  for 
In  the  information,  and  no  harm  could  result 
from  the  appointment  as  a  part  of  the  pro- 
ceedings In  the  cause.  Had  it  not  been  made 
until  after  judgment  the  court  would  doubt- 
less have  had  the  right  to  make  the  appoint- 
ment on  the  motion  of  the  prosecuting  atto 
ney,  and  without  further  notice.  A  correct 
result  having  been  reached,  we  do  not  think 
the  action  of  the  court  should  be  disturbed, 
or  that  any  reason  exists  for  a  modification 
of  Its  judgment  JTndgment  affirmed. 

(164  iBd.  (73) 

WHITNEY  T.  STATBi 

(Supreme  Court  of  Indiana.  May  10,  1900.) 

CRimNAI.  LAW     HOMICIDE     ASSAULT  WITH 
INTm^T  TO  MURDER— WITNESSES— EVI- 
DENCE—OBJECTIONS— INSTRUCTIONS. 

1.  A  Question  asked  a  witness  for  tlie  state  on 
cross-examiQBtion,  as  to  whether  he  and  some 
other  boys  had  not  stoned  the  honse  of  de- 
fendant's brother,  where  defendant  wa;  staying, 
was  erroneous,  since  such  fact  did  not  show  hos- 
tility of  witness  to  defendant. 

2.  Where  evidence  is  properly  excluded  in  a 
criminal  case  as  Inadmissibw  for  any  reason,  it 
is  immaterial  that  the  ground  of  objection  was 
iusufficient. 

3.  The  question  asked  of  a  state's  witness,  on 
cross-examination,  to  show  hostility  of  witness 
towards  defendant,  "Isn't  it  a '  fact  that  you 
tioys  have  got  it  in  for  the  defendant?"  is  bad  in 
form  and  substance,  as  the  persons  referred  to 
were  not  named  or  described,  the  meaning  of 
the  slang  phrase  was  not  explained,  and  the 
question  was  not  calculated  tq  elicit  any  dec- 
luration  or  fact  of  hostility. 

4.  A  Questi<Hi  asked  a  witness  for  the  state, 
"Isn't  It  a  fact  that  tiiere  is  a  gang  of  yon  that 
go  together,  and  that  yon  frequently  assault 
people  on  the  street?"  was  irrelevant  on  the 
question  of  the  guilt  or  innocence  of  defendant 
of  the  particular  assault  charged. 

6.  Sudi  question  was  not  proper  by  way  of 
impeachment,  as  a  witness  cannot  be  impeached 
by  proof  of  particular  acts  of  misconduct. 

6.  An  objection  to  the  exclusion  of  the  answer 
to  a  question  propounded  to  witness  must  show 
what  it  was  expected  to  prove  by  the  witness. 

7.  An  instruction  that  if  defendant  was  with- 
lut  fault  in  bringing  on  the  shooting  at  a  place 
where  he  had  a  right  to  be,  and  was  nsiaiiiltcd 
by  the  injured  party,  and  from  said  assault  de- 


f»idaDt  believed,  and  had  reasonable  ground  to 
believe,  he  was  in  great  danger  of  losing  his 
life  or  receiving  great  bodily  harm  from  the 
injured  party,  he  would  be  justified  in  any  de- 
fense necessary  to  protect  himself,  and  in  that 
view  of  the  case  he  should  he  acquitted,  and  if 
the  jury  has  reasonable  doubt  as  to  whether  the 
defendant  acted  in  self-defense  when  he  fired 
the  shot  he  should  not  be  convicted,  does  not  as- 
sume that  defendant  brought  on  the  shooting. 

8.  An  instruction  is  not  objectionable  as  as- 
suming that  a  shooting  affray  took  place,  where 
it  was  admitted  that  defendant,  and  no  one  ^ae. 
fired  several  shots, 

9.  An  instruction  on  aasault  with  intent  to 
commit  murder  in  the  first  degree,  which  au- 
thorizes the  jury  to  find  defendant  guilty,  if  the 
facts  stated  were  established  beyond  a  reason- 
able doubt,  and  which  omits  the  woida.  "with 
premeditated  maHce,"  is  not  misleading  to  the 
prejudice  of  defendant,  where  the  necessity  of 
Bucn  premeditation  as  a  necessary  ingredient  of 
the  crime  is  otherwise  clearly  stated,  and  alao 
given  in  another  instruction.  , 

10.  Special  instructions  will  he  refused  when 
the  substance  is  covered  by  the  general  charge. 

11.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly-discovered  evidence,  where  such 
evidence  will  tend  merely  to  show  contradictory 
statements  of  a  witness. 

12.  Where,  on  application  for  a  continuance  for 
absence  of  a  witness,  an  affidavit  is  filed  stat- 
ing what  is  expected  to  be  proved  by  the  wit- 
ness, s  new  trial  will  not  be  granted  after  ver- 
diet  on  the  ground  of  newly-discovered  evidence 
of  such  witnesBi  since  by  proper  diligence  the 
extrat  of  his  evidence  might  have  been  aaeer- 
tained. 

Appeal  from  criminal  court,  BCarlon  coun- 
ty; Fremont  Alford,  Judge. 

Henry  Whitney  was  convicted  of  assanlt 
and  l^attery  with  Intent  to  commit  murder 
In  the  flnt  degree,  and  appeals.  Affirmed. 

Frank  Hendricks,  for  appellant  Wm. 
Taylor,  Atty.  Gen..  Merrill  Moores,  and  0.  C. 
Hadley.  for  the  State. 

DOWLING,  J.  The  Indictment  in  this 
case  charged  the  appellant  with  an  aasault 
and  battery  with  the  intent  to  commit  mur- 
der in  the  first  degree.  The  appellant  plead- 
ed not  guilty,  and,  upon  a  trial  by  a  jury, 
was  convicted  of  the  felony  set  out  In  the 
indictment  A  motion  for  a  new  trial  was 
made  and  overruled,  and  judgment  was  ren- 
dered on  the  verdict.  The  error  assigned  is 
the  decision  of  the  court  overruling  the  mo- 
tion for  a  new  trial.  The  groimds  of  the 
motion  argued  by  counsel  for  appellant  re- 
late to  rulings  upon  objections  made  by  the 
state,  and  sustained  by  the  court,  to  ques- 
tions asked  of  witnesses  by  counsel  for  ap- 
pellant; to  instructions  given  and  refused; 
and  to  that  branch  of  the  motion  which  was 
founded  uiwn  evidence  alleged  to  be  newly 
discovered. 

The  facta  of  the  case,  as  shown  by  the 
proof,  are,  briefly,  these:  On  the  night  of 
November  13,  1898,  the  appellant,  who  was 
a  youth  of  about  18  years,  in  company  with 
a  crowd  of  other  boys  and  young  men,  was 
following  a  political  procession  through  the 
streets  of  Indianapolis.  Many  of  the  crowd 
bad  light  sticks  or  thin  boards  torn  from 
orange  boxes  in  their  hands,  and  some  rough 
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play  took  place.  In  which  they  struck  each 
other  with  these  sticks  and  boards.  Appel- 
lant was  hit  on  the  bead  with  a  broom  by 
some  one,  at  which  he  became  angry,  and 
wron^ully  accused  one  Arthur  Braxton,  a 
boy  of  16  years,  of  the  act  Braxton  denied 
the  charge,  and  after  some  further  alterca- 
tion. In  which  appellant  used  threatening 
language  towards  Braxton,  the  parties  sepa- 
rated. When  the  crowd  had  proceeded  some 
three  or  four  squares  from  the  place  of  the 
difficulty,  Braxton,  with  Beveral  of  his  com- 
panions, sat  down  near  the  curbing  on  Mar- 
ket street,  opi>08lte  Tomlinson  Hall.  While 
they  were  there,  appellant,  who  had  passed 
beyond  them  on  another  street,  came  back 
to  Braxton,  thrust  a  revolver  near  bis  face, 
and  fired.  Braxton  dodged,  and  the  first 
shot  missed  him.  A  second  shot  struck 
Braxton  in  the  forehead,  and  came  out  near 
his  ear.  A  third  entered  his  left  side,  near 
his  breast,  and  lodged  in  his  back.  Appel- 
lant attempted  to  discharge  two  more  bar^ 
relfl  of  his  pistol  at  Braxton,  but  his  re- 
volver missed  ^re,  and  he  ran  away.  Brax- 
ton was  severely  wounded,  and.  In  conse- 
quence of  his  Injuries,  was  confined  in  a 
hospital  two  and  one-half  weeks.  The  ap- 
pellant testified  that  he  had  been  followed 
by  a  crowd,  of  which  Braxton  was  one,  and 
that  they  had  hit  him  with  sticks  and  stones. 
To  escape  from  this  attack  he  said  that  he 
had  taken  refuge  in  English's  Hotel  (some 
four  squares  from  Tomlinson  Hall),  and  had 
left  that  building  by  a  rear  entrance.  He 
further  testified  that  be  came  upon  Braxton 
and  bis  associates  when  opposite  Tomlinson 
Hall,  unexpectedly ;  that  Braxton  immedi- 
ately attacked  blm  with  a  stick;  that  he 
believed  he  was  in  danger  of  great  bodily 
harm;  and  that  he  shot  Braxton  In  neces- 
sary self-defeasfe  The  evidence,  however, 
very  fully  sustained  the  verdict,  and  no 
question  Is  made  as  to  Its  sufficiency. 

Tbe  first  point  presented  by  coimsel  for 
appellant  Is  that  the  court  erred  in  sustain- 
Ing  the  objection  of  the  state  to  the  follow- 
ing question,  asked  by  the  appellant  on  the 
cross  eTH  minatlon  of  Charles  Smith,  a  wit- 
ness for  the  prosecution:  "I  will  ask  yon 
if  It  Is  not  a  tact  that  you  and  another  boy, 
whose  name  I  do  not  now  recall,  on  the  24th 
day  of  September,  went  down  and  stoned  the 
house  where  Henry  Whitney  was  staying, 
at  his  brother's  hoose?"  The  witness  had 
previously  been  asked  whether  he  was 
friendly  to  the  appellant,  and  he  had  an- 
swered that  he  was  a  friend  of  both  puUes. 
It  la  argued  that  the  question  was  competent 
for  the  purpose  of  showing  that  the  witness 
was,  in  fact,  hostile  to  the  appellant  It  is 
undoubtedly  true,  as  stated  by  the  text  writ- 
ers upon  Bvidence,  that;  where  a  man's  lib- 
erty or  bis  life  depends  upon  the  testimony 
of  another,  It  is  of  Infinite  importance  that 
those  who  are  to  decide  upon  that  testimony 
shonid  know  to  the  greatest  extoit  bow  far 
the  witness  Is  to  be  trusted.  The  hostUlty  of 


a  witness  towards  a  party  against  whom  he 
is  called  to  testify  is  always  a  circumstance 
affecting  his  credibility,  and  may  be  proved 
by  any  competent  evidence.  It  may  be 
shown  by  the  cross-examination  of  the  wit- 
ness himself,  or  other  witnesses  may  be 
called  who  can  swear  to  facts  from  which 
It  may  be  Inferred.  It  is  said  that  it  is  not 
a  collateral  fact  regarding  which  a  party  is 
bound  by  the  answer  of  the  witness  on 
cross-examination.  If  he  denies  that  he  en- 
tertains any  hostility  of  feeling,  other  wit- 
nesses may  be  called  to  contradict  him.  But 
where  witnesses  are  so  called  to  discredit 
anotJier  witness,  the  rule  requires  that  they 
shall  state  his  declarations  of  unfriendly  or 
hostile  feeling,  or  the  facts  which  Imply 
hostility.  They  cannot  be  permitted  to  state 
their  own  opinions  or  conclusions  on  the 
subject  1  Greenl.  Ev.  {  4^;  Scott  v.  State. 
64  Ind.  402;  29  Am.  A  Eng.  Enc  Law,  p. 
772,  and  cases  cited  In  notes.  In  People  v. 
Brooks,  131  N.  Y.  325,  30  N.  B.  190,  it  was 
held  that  "this  is  not  a  case  where  the  party 
against  whom  the  witness  is  called  Is  seek- 
ing to  discredit  him  by  contradicting  him. 
He  Is  simply  seeking  to  discredit  him  by 
showing  his  hostility  and  malice,  and,  as 
that  may  be  proved  by  any  competent  evi- 
dence, we  see  no  reason  for  holding  that  he 
must  be  first  cross-examined  as  to  his  hos- 
tility; and  such,  we  think.  Is  the  drift  of 
the  decisions  In  this  state  and  elsewhere." 
The  supposed  fact,  referred  to  in  the  cross- 
examination  of  Smith,  was  that  In  Septem- 
ber be  had  stoned  a  house  occulted  by  ap- 
pellant's brother,  and  at  which  ■  iqtpellant 
was  staying.  This  fact,  If  established, 
would  not  have  authorised  the  Inference 
that  the  witness  was  hostile  to  the  appel- 
lant The  motive  for  stoning  the  house  of 
a  relative  of  appellant  might  have  been 
enmity  towards  that  relative  which  did  not 
extend  to  the  appellant  In  the  absence  of 
anything  connecting  the  stoning  of  the 
house  with  III  feeling  or  malice  towards  the 
appellant  we  think  the  fact  Inquired  about 
was  immaterial. 

Connsd  for  appellant  fnrtba  contends  that 
the  objection  should  have  been  ovwmled  for 
the  reastm  that  it  was  placed  on  the  ground 
that  the  evidence  was  incompetent  and  imma- 
terial, no  BUSK  specific  defect  being  p(rtnted 
out  Where  an  objecticm  to  evidence  Is  sus- 
tained, If  It  appears  that  the  evidence  was  in- 
admissible for  any  reason,  and  that  tbe  de- 
cision exdndtng  it  was  correct  ft  makes  no 
difference  whether  the  ground  of  the  objec- 
tion was  sufficient  or  othwwlse.  Maler  v. 
Board,  151  Ind.  1&7,  51  N.  B.  233.  Had  the 
oljectlon  been  overruled,  the  failure  to  point 
out  mwe  particularly  the  reasons  for  ondud- 
Ing  the  evidence  might  have  deprived  the 
party  objecting  of  the  benefit  ot  his  exception, 
unless  the  evidence  on  its  faoe  appeared  to 
be  incompetent  Heap  v.  Parrlsh,  104  Ind. 
36,  3  N.  E.  649;  McCullongb  v.  Davis,  106 
Ind.  292,  9  N.  E.  276;  Underwood  v.  Linton, 
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U  Isd.  488;  Bank  T.  Colter,  61  Ind.  158; 
Farman  T.  Lamnun,  78  Ind.  66B;  City  of 
Delphi  T.  Lower;.  74  Xnd.  S20;  BaUway  Co. 
r.  Parkor,  94  Ind.  81;  Mnmian  t.  State,  77 
Xnd.  182. 

It  la  next  Iniiated  tliat  tbe  court  wred  In 
sustaining  the  objection  of  the  itate  to  tbe 
quesdoD  aefced  iip<m  the  cross-examination  of 
one  Elugeoe  UcOixiness.  a  witness  for  tbe 
plaintiff  below:  "Isn't  it  a  fact  that  yon  boys 
have  ffot  It  In  for  Qeiuy  Whitney?"  It  la 
claimed  that  tiie  object  of  tlie  Inquiry  iraa  to 
show  the  Ul  feeling  of  the  witness  and  his 
associates  towards  tbe  appdlant.  The  ques- 
tion was  objectionable  both  fn  form  and  sub- 
stance. Nme  of  the  penons  supposed  to 
be  hostile  was  named  or  described  In  any 
marniOT.  The  signification  of  the  slang 
phrase,  "have  got  it  In,"  was  not  expUUned 
to  the  witness,  and  the  court  eoold  not  de- 
termine how  the  witness  would  understand 
It  The  question  was  not  calcalated  to  elldt 
any  declaration  of  hostility  of  any  of  die  per- 
sons referred  to,  or  any  tact  from  wliidi 
their  state  of  fe^g  towards  the'  appellant 
could  be  inferred. 

Tbe  same  witness  was  asked,  "Isn't  It  a 
fact  that  there  la  a  gang  of  you  that  go  to- 
gether, and  that  you  frequently  assault  peo- 
ple on  the  streetT*  The  court  sustained  an 
objectlcm  to  the  qnestlMi,  and  that  ruling  Is 
complained  of.  The  question  was  Irrelerant 
to  the  Issue  which  waa  being  tried  by  the 
Jury,  and  It  was  not  proper  by  way  of  Im- 
peachment Its  tendency  was  to  open  up  a 
new  controTersy,  without  definite  limits,  the 
result  of  which  could  have  no  Important  bear- 
ing upon  the  question  of  the  giillt  or  Inno- 
cence of  the  appellant  of  tbe  charge  In  tbe  in- 
dictment. The  witness  could  not  bare  been 
Impeached  by  another  witness  by  proof  of 
partlcniar  acts  of  misconduct  and  for  the 
same  reastm  It  was  not  competent  to  ask  him 
If  he  had  been  guilty  of  divers  assaults  upon 
persons  on  the  streets. 

Sallle  Whitney,  a  witness  for  appellant 
was  asked  the  fc^lowing  question  by  counsel 
tor  appellant:  "I  will  ask  you  whether  or  not 
on  the  24th  day  of  September,  Charles  Smith 
rocked  your  house  at  a  time  when  Henry 
Whitney  was  there."  For  the  reasons  stated 
in  determining  the  first  point  made  by  ap- 
pellant this  question  must  be  held  Incom- 
petent 

Anoth^  question  put  by  appellant's  coun- 
sel to  Asbury  Whitney,  also  a  witness  for 
appellant,  was  as  foUowa:  "I  will  ask  you 
whether  or  not,  about  two  weeks  before  this 
shooting  occurred,  you  met  Charles  Smith 
on  the  comer  of  Court  and  Liberty  streets, 
and  whether  he  did  not  at  that  time  have  a 
club  In  bis  hand,  and  he  asked  you  where 
Henry  Whitney  was,  saying  that  he  bad 
struck  him,  and  that  he  was  going  to  kill 
him."  An  objection  was  made  by  the  state, 
and  ^e  court  sustained  It  To  this  decision 
the  appellant  excepted,  but  he  made  no  state- 
ment of  what  he  expected  to  prove  by  the 


witness,  or  what  the  answer  of  tbe  witness 

to  tiie  qnesticm  mmld  be.  It  Is  conteaidod  oa 
behalf  of  the  state  that  no  question  for  the 
consldetatlcni  of  this  court  has  been  properly 
reserved.  The  rule  In  such  cases  is  aald  to 
be  well  estabUshed,  and  it  cmalnly  has  been 
]^nly  stated  hi  many  dedans  of  this  coort. 
A  question  on  tbe  ruling  of  the  trial  court 
excluding  the  testimony  of  a  witness  can  be 
presented  only  where  a  pertinent  question 
has  bera  pn^unded,  and,  upon  an  objection 
thereto^  before  a  ruling  on  such  ol^ection,  a 
statement  has  been  made  to  the  court  of  tbe 
testimony  the  witness  woald  give,  If  per- 
mitted to  answer  such  questltm,  and  an  ex- 
ception resOTed  at  the  time  to  the  ruling  of 
the  court  An  exception  to  the  dedsiou  of 
the  court  on  the  objectlOD  to  the  question 
ahm^  without  a  statement  of  the  facts  ex- 
pected to  be  proved  by  tbe  answer  of  die  wit- 
ness, presents  no  avallaMe  oror.  La  Plante 
T.  State,  162  Ind.  80,  82  N.  BL  452;  Bains  t. 
State,  102  Ind.  88;  Se  N.  B.  460;  Board 
Amett  118  Ind.  4Sa  18  N.  B.  298;  Olpe  t. 
Cummins,  116  Ind.  611,  10  N.  B.  466;  Kern 
T.  Brldwell,  110  Ind.  226,  21  N.  E.  604;  Deal 
V.  State,  140  Ind.  864,  371.  80  N.  BL  080; 
Morris  T.  Morris,  119  Ind.  341,  21  N.  B.  918; 
Onnder  v.  Tibbltts,  1B3  Ind.  601,  607,  606.  56 
N.  E.  702;  ElUott  App.  Proc.  |  743;  Rlnken- 
berger  t.  M^r  (Ind.  Sup.)  66  N.  B.  913. 

The  court  gave  to  tbe  Jury  the  following 
among  other  InstmctlfmB:  "  'S^f-defenae'  may 
be  thus  defined:  If  tbe  defendant  from  this 
evidence  was  without  fault  In  bringing  on  the 
shooting  on  East  Market  street,  and  in  a 
place  where  he  bad  a  right  ta  be.  and  was  as- 
saulted ixy  said  Arthur  Braxton,  and  from 
said  assault^  If  any  there  was,  this  defendant 
believed,  and  bad  reasonable  grounds  to  be- 
lieve, he  was  in  great  danger  ot  losing  bis 
life,  or  receiving  great  bodily  harm,  from  the 
said  Arthur  Braxton,  then  be  would  l>e  justi- 
fied In  any  defense  necessary  to  protect  him- 
self, and  In  that  view  of  the  case  he  should 
be  acquitted.  If  you,  or  either  of  you,  have 
a  reasonable  doubt  as  to  whether  the  defend- 
ant acted  In  self-defense  when  be  fired  the 
shots,  he  should  not  be  convicted."  The  ob- 
jection taken  to  this  Instruction  Is  thus  stated 
by  counsel  for  appellant:  "The  court  as- 
sumes that  appellant  did  bring  on  the  shoot-- 
ing,  and  also  assumes  that  there  was  a  shoot- 
ing, while  those  are  the  very  questions  that 
the  jury  ought  to  decide."  The  facts  that 
several  shots  were  fired  by  appellant  in  the 
course  of  his  encounter  with  Braxton,  and 
that  no  one  else  did  any  shooting,  were  shown 
without  contradiction.  The  appellant  admit- 
ted, on  his  examination,  that  he  did  the  shoot- 
ing. The  court,  therefore,  had  a  riglit  to  as- 
sume that  shooting  took  place.  It  did  not 
assume  that  the  appellant  brought  it  on. 
It  was  brought  on  by  the  conduct  of  one  or 
the  other  of  tbe  parties  which  preceded 
the  firing  of  the  first  shot  The  Instruction 
did  not  Intimate  which  of  the  parties  was 
the  aggressor.  Although  appellant  did  the 
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sbooilni;,  bl0  ccmdact  may  not  bare  brougbt 
tt  on.  Ibat  he  sbonld  bare  been  without 
fanlt  In  bringing  on  the  difficulty- whleb  re- 
sulted in  tbe  Bbooting  of  Braxton  was  a  nec- 
essary qnaliflcatloQ  of  tbat  part  of  the  in- 
siraetlon  which  stated  to  the  jury  tbe  law  of 
self -defense.  'The  rule  generalJy  laid  down 
is  tbat  he  who  by  bis  misconduct  creates  a 
breach  of  the  peace  la  chargeable  with  tbe 
consequences  thereof. 

'Hie  objection  made  to  tbe  ninth  Instruc- 
tion given  by  tbe  court  is  that  It  omitted  tbe 
element  of  premeditation  in  Its  definition  of 
the  crime  of  assault  and  battery  with  Intent 
to  commit  mardor  In  the  first  degree,  and 
therefore  did  not  Justify  tbe  conclusion  of 
the  court  tbat,  it  the  facts  stated  in  the  in- 
struction were  established  beyond  a  reason- 
able doubt,  tbe  appellant  might  be  found 
guilty  of  tbe  fekmy  charged.  Although  tbe 
words  "with  premeditated  malice"  were  not 
used  by  tbe  court,  the  necessity  of  such  pre- 
meditation as  a  necessary  Ingredient  of  the 
crime  charged  was  clearly  stated,  so  that  the 
jury  could  not  bare  been  misled  to  tbe  preju- 
dice of  tbe  appellant  If  tbe  shooting  of 
Braxton  took  place  under  tbe  circumstances 
detsiled  in  tbe  Instruction,  such  shooting  was 
without  adequate  proTOcatlon,  and  was  de- 
liberately done,  with  premeditated  malice. 
In  this  connection.  It  may  also  be  obserreil 
that  tbe  law  as  to  the  existence  of  premedi- 
tated malice  as  sn  elem«it  of  the  fetony 
charged  was  proper^  given  In  Instruction 
Xo.  10. 

Another  objection  made  to  this  instruction' 
is  that  tbe  evidence  did  not  authorize  tbat 
part  of  It  wblc-h  is  hi  these  words:  "If  you, 
and  each  of  you.  are  satlefled  beyond  a  rea- 
sonable doubt  ♦  •  *  that  •  •  •  eaid 
defendant  left  tbe  other  parties  to  hunt  for 
a  revolver."  The  appellant  himself  testified 
tbat  be  left  the  crowd,  and  went  into  Eng- 
lisb's  Hotel  to  get  his  revolver,  vhlch  be  bad 
before  tbat  lent  to  one  of  the  men  employed 
In  the  kitchen.  At  least  two  other  witnesses 
testified  that  the  appeUant  tried  to  borrow  a 
revelver  at  the  hotel.  In  view  of  this  state 
(tf  tbe  evidence,  tbe  court  did  not  go  outside 
of  the  proof  In  giving  tbe  iostrtictlon  com- 
plained of. 

Three  special  instructions  were  requested 
by  appellant,  but  tbe  court  refused  to  give 
them,  aod  these  rulings  are  assigned  as  error. 
We  have  carefully  examined  the  Instructions 
tendered,  and  we  are"  satisfied  tbat  the  sub- 
stance of  each,  as  far  as  It  stated  the  law 
correctly,  was  fully  and  fairly  given  in  the 
charge  of  tbe  court. 

Tbe  last  reason  assigned  for  a  new  trial 
was  tbe  discovery  of  new  and  material  evl- 
deoce  after  the  trial  of  the  cause.  The  affi- 
davit of  tbe  appellant  in  support  of  tbe  mo- 
tion states  t2iat  since  the  trial  be  has  dis- 
covered tbat  be  can  prove  by  one  Obed 
Bean  certain  conTersatioas  which  took  place 
B7  N.B.— 26 


between  said  Bean  and  EXigene  McQInness 
and  Diaries  Smith,  witnesses  introduced  by 
the  state,  in  which  declarations  were  made 
by  McGInness  and  Smith  to  Bean  contm- 
dlctory  of  matertil  testimony  given  by  them 
on  the  trial.  It  is  further  stated  that  appel- 
lant has  dlscovei-ed  since  tbe  trial  tbat  one 
Xels  Sanders  was  present  when  the  trouble 
between  appellant  and  Braxton  took  place 
before  appellant  went  Into  English's  Hotel; 
tbat  be  saw  the  crowd,  of  which  Braxton 
was  one,  bit  appellant,  and  throw  rocks  at 
him;  that  Braxton  offered  to  figbt  appellant, 
but  the  latter  said  Brasrton  was  too  big  for 
him;  that  after  appellant  went  into  tbe  hotel 
one  of  the  crowd  said,  "Let's  go  down  to  the 
market  bouse;  he  comes  past  there  when  he 
goes  home,  and  we  will  get  blm  there;"  and 
that  the  crowd  then  went  to  the  market 
house,  and  waited  for  appellant.  A  new 
trial  is  never  granted  upon  the  ground  of 
newly-discovered  evidence,  where  such  evi- 
dence Is  Intended  only  for  tbe  purpose  of 
impeacbment.  As  the  proposed  testimony  of 
Bean  was  of  this  character.  It  need  not  be 
further  considered.  Humphreys  v.  State,  T5 
Ind.  469;  Wall  v.  State,  80  Ind.  146;  Morel 
V.  State,  89  Ind.  275;  Harper  v.  State,  101 
Ind.  10»;  Meurer  t.  State.  129  Ind.  687.  2& 
N.  E.  392. 

When  the  case  was  called  for  trial,  an  ap- 
pHcatlou  for  a  continuance  was  made  by  the 
appellant  on  account  of  the  absence  of  Xels 
Sanders,  and  In  the  affidavit  filed  in  support 
of  the  motion  the  appellant  stated  what  he 
expected  to  prove  by  Sanders.  It  appears, 
therefore,  that  the  appellant  knew  tbat  San- 
ders was  an  important  witness  for  him,  and 
that  he  was  partially  intocmei,  at  least,  as 
to  the  facts  which  could  be  jnroved  by  tbe 
absent  witness.  It  la  not  shown  In  tbe  affi- 
davit for  a  new  trial  why  appellant  did  not 
learn  that  Sanders  had  knowledge  of  the 
additional  facts  disposed  in  the  aK)Ucatlon 
for  a  new  trial,  or  that  any  diligence  what- 
ever had  been  lued  to  ascertain  wbat  be 
knew  concerning  the  matters  afterwards  al- 
leged to  have  been  known  by  him.  In  this 
respect,  also,  we  are  of  the  opinion  tbat  tbe 
showing  made  by  the  appellant  for  another 
trial  on  tbe  ground  of  newly-discovered  evi- 
dence was  not  sufficient  to  meet  the  require- 
ments of  the  Jaw  in  such  cases.  Besides,  the 
court  heard  oral  testimony  on  behalf  of  the 
state  In  opposition  to  tbe  motion,  and  this 
evidence  conflicted  with,  and  directly  con- 
tradicted, the  statements  of  the  appellant  In 
tbe  affidavit  filed  by  him,  and  the  statement 
of  Sanders  contained  in  his  affidavit  De 
Hart  V.  Aper,  107  Ind.  460,  8  N.  E.  275. 
Upon  a  careful  review  of  the  entire  record, 
we  are  convinced  that  tbe  verdict  was  right 
upon  the  evidence,  that  a  correct  result  was 
reached  by  tbe  court  and  tbat  no  reason 
exists  for  a  reversal  of  the  judgment  Jadg- 
ment  affirmed. 
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(Oourt  of  Appeals  of  New  York.   June  5,  1900.) 

INTOXICATING  LIQUORS  —  RE3IDBN1IAL.  DIS- 
TRICT—DESTRUCTION BY  PIBE 
—ABANDONMENT. 

A  Statement,  in  an  application  for  a  liquor- 
tax  certificate,  that  "the  tralflc  in  liquors  had  been 
lawfully  carried  on  upou  the  premises  on  end 
since  March  23,  1896,  and  that  since  that  date 
the  premises  had  been  occupied  continuously  for 
Budi  trafflc,"  was  not  false,  and  therefore  a 
ground  for  leroking  the  certificate,  where  the 
saloon  was  in  a  residential  district,  was  occn- 
^ed  as  a  saloon  on  and  subsequent  to  March  23, 
1886.  and  was  accidentally  destroyed  by  fire  Feb- 
ruary 19,  1889,  compelling  the  occupant  to  sus- 
prad  traffic  therein  until  May  19,  1899,  when 
be  resumed  business,  not  having  abandoned  his 
intention  to  continue  his  oGcapancy,  as  such 
interruption  did  not  constitute  an  atmndonment 
Xiandon,  J.,  dissenting. 

Appeal  from  supreme  court,  appellate  di- 
vision, First  department. 

Petition  by  Levi  L.  Kessler  to  revoke  a 
liquor-tax  certificate  issued  to  Patrick  Cash- 
In.  From  an  order  of  the  supreme  court, 
special  term,  revoking  the  certificate  (50  N. 
Y.  Supp.  888),  affirmed  by  the  appellate  divi- 
sion (60  N.  T.  Supp.  1141),  defei^daat  appeals. 
Heversed. 

Louis  J.  Somerrille,  for  appellant.  Sam- 
uel Strasboiuser,  for  respondent. 

O'BBIBN,  3.  This  proceeding  Is  founded 
upon  the  petition  by  a  citizen  to  tbe  court 
praying  for  an  order  revoking  and  canceling 
a  Uqnor-taz  certificate  Issued  by  the  commls- 
slonoT  of  excise  to  one  Patrick  Gashln  upon 
his  vrltten  application,  verified  April  18> 
1860.  The  b^lnnlng  of  the  term  fen-  which 
the  certificate  was  desired  by  the  applicant 
was  stated  by  blm  In  tbe  appllcatlcai  to  be 
May  1,  1899.  It  Is  then  alleged  In  the  peti- 
tion that  certain  statonents  made  In  tbe 
application  by  the  applicant  were  fals^  and 
this  Is  the  ground  upon  which  the  certificate 
was  revoked.  The  statements  In  the  appli- 
cation alleged  to  have  been  false  were,  In 
substance,  as  follows:  d)  That  tbe  traflBc 
In  liquors  had  been  lawful^  carried  on  upon 
the  premises  on  and  since  March  28^  1896, 
and  liiat  since  that  date  the  premises  had 
been  occupied  .contlnnonsly  for  such  traffic; 
(2)  tiiat  the  applicant  might  lawfully  carry 
on  such  traffic  In  liquors  tm  the  premises. 

The  false  statements  In  an  application  for 
a  c^lflcate  which  wQl  Justify  Its  revoca- 
titm  under  the  statute  must  relate  to  some 
material  matter  of  fact,  and  It  must  be 
shown  that  such  fact  was  willfully  misstat- 
ed by  the  applicant.  If  the  statement  re* 
lates  to  some  matter  of  law,  as  to  which 
the  appUcuit  la  Ignorant  or  misinformed, 
that  will  not'  be  sufficient  to  warrant  the 
court  In  canceling  a  certificate.  It  appeals 
in  this  case  that  the  place  where  tbe  busi- 
ness was  to  be  conducted  was  In  a  residen- 
tial district,  where  the  consent  of  the  resi- 
dents within  200  feet  of  the  place  is  required 
in  order  to  pmnlt  the  tradlc,  unless  the 


premises  had  been  used  for  that  ^orpose  on 
the  2Sd  of  Mandi,  1886,  when  the  present 
law  went  Into  effect,  and  continuously  since 
that  day,  for  the  same  purpose.  It  spears 
from  the  record  that  the  premises  In  <iTae»- 
tlon  were  actually  used  for  tbe  liquor  traf- 
fic on  the  day  mentioned,  and  continnouBly 
thereafter,  until  tbe  22d  day  of  April.  1898, 
the  then  occupant  procured  a  new  lloense. 
which  expired  on  May  1,  1809.  This  lieoise 
was  transferred  to  Cashin  on  the  20Oi  of 
April,  1899.  It  appears  that  at  this  date  the 
business  was  tempcnarlly  snspraided,  for  the 
reason  that  the  building;  or  a  portion  o£  it, 
had  been  destroyed  by  fire  <m  the  Idtta  of 
February  previous,  and  It  was  not  repaired 
or  rebuilt,  so  as  to  permit  llie  conduct  ot  the 
business  therein  until  the  19tii  of  ICay  fol- 
lowing. Unless  this  temporary  suspeuBfon 
of  the  traffic  was  sufficient  to  deprive  tlie 
place  of  tbe  right  to  a  license  reserved  in  the 
genwd  law  to  places  where  the  traffic  was 
being  conducted  at  the  date  of  Its  passi^. 
the  statements  of  the  petition  were  not  false, 
within  any  fair  construction  of  the  statute. 
The  suspension  was  due  entire^  to  the  fact 
that  the  place  bad  been  wholly  or  partial^ 
destroyed,  sln<»  there  was  no  lidsntion  to 
abandon  the  business,  but,  on  the  contrary, 
to  resume  It  as  soon  as  the  building  was  in 
a  pn^er  condition  for  that  purpose,  and  It 
was  actually  resumed  by  Cashin  undW  tbe 
certificate  In  question  as  soon  as  the  place 
was  put  In  a  suitable  condition  for  the  busi- 
ness. 

The  provision  at  tbn  statnte  which  se- 
cures the  right  to  a  license  for  a  place  where 
tbe  business  Is  conducted  at  tbe  time  of  the 
passage  of  the  law  does  not  require  that 
the  traffic  should  be  continuous  vnAer  any 
and  all  drcumstanoas.  The  plain  purpose 
of  the  law  was  that,  ^en  tbe  business  In 
such  places  has  been  once  abandoned.  It 
should  not  be  resumed  except  with  the  con- 
sent of  tbe  residents,  as  iwlnted  out  In  the 
statute.  A  temporary  suspension  of  tiie 
traffic,  resulting  from  an  accident  sndi  as 
the  destruction  of  tbe  building  by  fire  or  the 
like,  will  not  operate  to  affect  the  rl^t  at- 
tached to  the  premises  under  the  law.  A 
suspuislon  of  the  traffic  on  Sundays  Is  «i- 
jolned  by  the  statnte  Itself,  and  so  In  regard 
to  the  day  of  a  general  election,  and  pos- 
sibly some  other  days;  but  where  a  party  Is 
In  possession  of  premises  to  which  the  privi- 
lege conferred  by  the  statnte  has  attached, 
and  he  Is  compelled  to  suspend  business 
temporarllyt  by  reasim  of  an  acdd^tal  fire, 
and  then  resumes  In  good  faith  whoa  tiie 
necessary  repairs  raqulred  by  the  fire  have 
been  made,  It  can  properly  be  said  that  tbe 
trafilc  has  been  continuously  conducted  Id 
the  place  since  the  passage  of  the  law.  In 
order  to  deprive  the  place  of  the  privilege 
confHTed  by  the  statute.  It  must  appear 
tiiat  there  was  a  real  and  substantial  aban- 
donment of  the  business  by  the  occupant; 
and  when  that  Is  shown  It  will  terminate 
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tbe  privilege,  OTen  tfaonffh  the  snspenalon 
sbonld  be  for  bat  a  brief  period.  But  where 
the  occupant  is  compelled  to  Buspend  for  a 
brief  period  by  stress  of  clrcumstaneee,  or 
from  an  accident,  such  as  appears  in  this 
case,  the  right  will  not  be  lost,  providing 
the  business  Is  resumed  at  the  first  reason- 
able opportunity.  We  think  that  the  facts 
upon  -which  this  application  was  based,  and 
which  appear  in  the  record,  were  not  suffi- 
cient in  law  to  warrant  the  court  in  revofc- 
iDg  the  certificate  on  tbe  ground  that  the 
person  holding  It  bad  made  false  statements 
in  his  application.  The  order  appealed  from 
should  therefore-  be  reversed,  and,  since 
there  la  no  dispute  with  respect  to  the  facts, 
the  proceedings  sbonld  be  dismissed,  with 
coats. 

PABKBR,  0.  J.,  and  BABTLETT, 
HAIOHT.  and  MARTIN,  JJ..  concur. 
VANN,  J.,  absent.    LAXDON,  dissents. 

Order  reTersed,  etc. 


(US  X.  T.  209) 

In  re  WESTERFIKLD  et  aL 

{Obnrt  of  Appeals  of  New  York.   Jane  5,  1900.) 

COTOTS-^UBISDICnON-QUESTION  OF  LAW  — 
QUESTIONS  INVOLVING  FACTS 
—LIMITATION. 

Where  the  facts  fonnd  by  a  snrrogate  In  an 
action  to  remove  trustees  were  leverBed  because 
not  supported  by  tbe  evidence,  and  difCered  wide* 
ly  fnmi  those  foand  by  the  appellate  division,  and 
it  appears  that  the  rights  of  the  parties  depend 
largely  on  controverted  Questions  of  fact,  tbe 
court  of  appe:ila  has  no  iurisdiction  to  consider 
qnestions  certified  by  the  appellate  division,  tbe 
answers  to  which  depend  on  facts  established 

the  evidence,  ranee  Ooost.  art.  6,  |  8,  limits 
the  jnrisdletioa  of  the  court  of  appeals  to  tbe 
review  of  qnestlonB  of  law,  accept  in  proaecn- 
tlona  for  cai^tal  crime. 

Appeal  from  supreme  court,  appellate  divi- 
sion, Secodd  department 

Application  ot  Mary  3.  Westerfleld  and 
another  for  tbe  remioval  of  William  Gauld- 
well  and  another  aa  trustees,  etc..  of  Jason 
Rogers,  deceased.  From  an  order  of  tbe  ap- 
pellate division  (63  N.  Y.  Supp.  10)  reversing 
a  decree  settling  and  passing  accounts  of 
tbe  trustees,  tbe  petitioners  appeal.  Dis- 
missed. 

William  O.  Wilson  and  a  N.  Taft,  for 
appellants.  Edward  Wlnslow  Paige,  for  re- 
spondents. 

HAIGHT,  J.  The  appellate  division  re- 
versed tbe  decree  of  the  surrogate  upon 
questions  of  fact  as  well  as  of  law.  It  then 
allowed  an  appeal  to  this  court,  certifying 
the  following  questions:  "(1)  Whether,  upon 
the  facts  shown  by  tbe  record  herein,  Thom- 
as Rogers  is  personally  liable  for  and 
chargeable  with  the  amount  of  the  devasta- 
vit suffered  by  the  trust  estate  on  or  before 
December  9,  1805;  (2)  whether,  upon  the 
facts  shown  by  the  record  herein,  Thomas 


Rogers,  as  to  such  sums  as  be  may  be  per- 
sonally liable  for  and  cbargeaole  with,  is 
chargeable  also  with  Interest  thereon  at  the 
rate  of  six  per  cent,  per  annum,  with  semi- 
annual rests;  (3)  whether,  upon  the  facts 
shown  by  the  record  herein,  Thomas  Rogers 
Is  personally  liable  for  and  chargeable  with 
the  sum  of  15,000,  referred  to  In  the  thirtieth 
finding  of  fact;  (4)  whettier,  upon  the  facts 
shown  by  the  record  herein,  Thomas  Rogers 
Is  personally  liable  for  and  chai^eable  with 
a  sum  of  money  laid  out  and  expended  upon 
the  Hotel  Empire  property  after  tbe  appoint- 
ment of  William  ShlUaber,  Jr.,  as  trustee,  or 
any  part  thereof,  as  between  said  Thomas 
Rogers  and  the  petitioners  herein." 

We  are  of  the  opinion  that  we  have  no 
Jurisdiction  to  answer  the  questions  certi- 
fied. The  answers  depend  upon  the  facts 
eatabliahed  by  tbe  evidence.  The  facts 
found  by  the  surrogate  ui>on  which  be  based 
his  conclusions  with  reference  to  the  Items 
in  controversy,  as  we  have  seen,  have  been 
reversed  by  the  appellate  division,  upon  the 
ground  that  that  court  was  not  satisfied 
that  tbe  findings  were  In  accordance  with 
the  evidence.  This  question  we  have  no 
Jurisdiction  to  review.  The  constitution  pro- 
vides that  "after  the  last  day  of  December, 
1895,  the  Jurisdiction  of  the  court  of  appeals, 
except  where  the  Judgment  is  of  death,  shalt 
be  limited  to  the  review  of  questions  of  law. 
*  *  *  The  appellate  division  in  any  de- 
partment may,  however,  allow  an  appeal 
upon  any  question  of  law  which.  In  Its  opin- 
ion, ought  to  be  reviewed  by  the  court  of 
appeals."  Section  9,  art.  6.  It  will  thus  be 
observed  that  the  Jurisdiction  of  our  court 
Is  now  limited  to  the  review  of  questions  of 
law,  and  also  that  the  power  of  the  appel- 
late division  in  allowing  an  appeal  to  this 
court  is  also  limited  to  questions  of  law. 
Prior  to  the  adoption  of  this  provision  of 
the  constitution,  section  1338  of  the  Code 
of  Olvll  Procedure  authorized  the  court  of 
appeals  to  review  questions  of  fact  where 
the  reversal  of  the  general  term  was  based 
upon  the  facts,  but  after  the  adoption  of 
this  article  of  the  constltatlon  this  section 
of  the  Code  was  amended  so  as  to  provide 
that  upon  appeal  to  the  court  of  appeals 
from  a  judgment  reversing  a  Judgment  en- 
tered upon  the  report  of  a  referee  or  the 
determination  In  a  trial  court,  or  from  an 
order  granting  a  new  trial  upon  such  a  re- 
versal. It  must  be  presumed  that  tbe  Judg- 
ment was  not  reversed  or  tbe  new  trial 
granted  upon  a  question  of  fact,  unless  the 
contrary  clearly  appears  In  tbe  record  body 
of  the  Judgment  or  order  appealed  from.  It 
thus  appears  that  the  anthority  of  this  court 
to  review  the  facts  In  case  of  reversal  by 
the  general  term  upon  tbe  facts  has  now 
been  taken  away,  both  by  the  constitution 
and  the  Code.  It  was  stated  upon  the  ar- 
gument of  this  case  that  there  was  no  con- 
troversy with  reference  to  the  facts.  The 
counsel  fox  the  respective  parties  then  pro* 
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oeeded  to  dtscnn  ike  eacte  oitftUlabed  1^ 
tbe  erldenc^  and  differed  wlddj  as  to  tbe 
cMWlMtoni  that  abonld  be  dnwn  tbere- 
(rom.  The  same  difference  la  to  be  found 
between  tho  conclnslons  of  the  anrrugate 
and  the  appellate  dlrlslon.  One  of  the  Im- 
portant quMtloDB  of  fact  in  the  case  was 
as  to  whether  Thomas  Bf^n  had  been  ex- 
dnded,  as  a  tmstee,  from  the  management 
oC  the  estate  by  the  action  of  the  petltlon- 
era,  hlS'Slatera.  Upon  this  qaestltm  the  sur- 
rogate In  his  opinion  says:  "The  uv-ldence, 
howerer,  as  it  stands,  does  not  Justly  any 
finding  that  Thomas  Hogers  was  exclnded 
by  the  action  of  hie  sisters.  He  nodonbtedly 
was,  to  a  cert^n  extent,  excluded  from  the 
management  of  the  trust  estete  during  the 
incnmbency  of  bis  uncle,  Colnmbns  B.  Rog- 
ers, at  the  Instance  of  the  latter;  but  upon 
his  resignation,  and  the  apjralntment  of  WU- 
llaih  Cauldwell.  an  entire  cbai^  took  place. 
There  was  no  longer  any  pnshlng  aside  of 
Thomas  Bogers."  The  appellate  dlTlaion,  In 
Its  dlBcnsslon  of  this  questlcHi,  referring  to 
the  action  of  the  petitioners,  the  sisters  of 
Iliomas  Bogers,  say:  "7bey  did  not,  It  Is 
true,  adopt  any  formal  resolution  that  Thom- 
as should  not  manage  the  trust,  but  they 
wfflre  evldratly  determined  that  he  should 
taftTO  as  little  to  do  thraewlth  as  possible. 
Mrs.  WesterfleM.  does  not  deny  that  she  said 
of  Thomas  that  he  was  a  dronkard  and  a 
spendthrift,  that  be  had  not  taken  advan- 
tage of  any  of  his  business  (Vportnnltiea, 
and  had  wasted  all  of  his  own  money. 
*  *  *  When  it  was  clear  that  Columbus 
B(^rs  excluded  Thomas  from  the  maaiMEe- 
ment  of -the  estate,  except  so  far  as  his  act 
was  a  practical  necessity,  and  that  the  tnuuh 
fer  to  Cauldwell  was  evidently  intended  to 
continue  the  management  In  him  as  It  had 
been  previously  in  C<^nmbu8,  we  think  audi 
situation  was  understood  by  oU.  It  hod  ex- 
isted since  1876,  and  was  so  fortified  by  the 
coarse  of  management  that  no  mere  words 
can  overthrow  it  Thomas  Bogers  had  been 
appointed  by  his  father  a  trustee.  He  was 
tolerated  as  such,  and  permitted  to  pwform 
smne  small  duties  by  Colnmbus,  but  bis 
advice  was  not  acted  upon,  his  requests 
were  denied,  and  for  all  practical  purposes 
this  situation  was  expected  to  and  did  con- 
tinue un^  CauIdwelL"  It  will  thus  be 
seen  that  the  parties  widely  differed  as  to 
the  evidence  and  the  Inferences  to  be  drawn 
therefrom,  and  that  the  determination  of  the 
rights  of  the  parties  with  respect  to  the 
chief  Item  In  craitroversy  is  largely  a  ques- 
tion of  fact,  and  this  Is  equally  true  with 
reference  to  the  other  items  In  controversy. 
It  is  tiius  apparmt  that  we  have  no  Juris- 
diction to  dispose  of  the  questions  sought 
to  be  raised  by  this  appeal. 

The  order  of  reversal  by  the  appellate  divi- 
sion may  be  a  little  obscure.  It  reversed 
the  decree  of  the  surrogate,  and  remitted  the 
case  to  tlie  surrogate's  court  for  further  pro- 
ceedings In  accordauc-e  with  Its  opinion.  It 


did  not  attempt  to  mo^fy  the  Jodpnent  or 
to  strike  from  the  decree  the  Items  In  con- 
troversy. As  we  understand  It,  -the  court 
intended  to  order  a  further  hearlnir  with 
reference  to  those  items.  It  may  be  tbat 
the  parties  can  snlmlt  further  evldenos 
bearing  i^on  these  Items,  and  If  they  can 
we  thiidc  It.  should  be  permitted.  In  the 
opinion  it  Is  stated  that  the  case  Is  remitted 
to  the  surrogate  for  disposition  "in  accord- 
ance with  the  rules  laid  down  in  this  opin- 
ion." It  Is  thus  a^iarent  tlutt  the  court  bad 
not  attemptod  to  finally  determine  the  facts, 
but  to  leave  them  to  be  ascertained  upon  a 
further  trlaL  The  appeal  ahonhS  be  dis- 
missed, with  coste. 

PABKEB,  0.  J.,  and  BABTLBTT,  MAR- 
TIN, VANN,  and  LANDON,  JJ.,  concnr; 
O'BBIBN,  J.,  not  voting. 

Appeal  dismissed. 

In  re  LABKIN. 

(Court  of  Appeals  of  New  York.   June  5,  lOOOJ 

ELGCTIONS—MANDAHUS-RBCOUNT— OBNBRAI* 
ELECTION  LAWS— TOWN  BLBGTIONS 
—CANVASS  OP  VOTES. 

Mandamus  will  not  lie  to  compel  a  towo 
board  of  inspectors  to  reaasemble  and  recount 
biUluts  cast  for  supervisors  at  a  town  meeting 
beld  February  21,  18U9,  in  the  manner  pre- 
scribed by  the  general  election  law,  since  the 
election  law  Is  not  applicable  to  town  meetings 
unless  specially  made  so  by  the  town  law,  and 
tbe  counting  of  such  ballots  was  goremed  by 
Town  Law,  S  37,  reqairing  public  canvass  of 
TOtea  bv  count  and  comparison  with  the  poll 
list,  wfaicli,  on  being  reu^  should  be  notice  of 
the  election,  and  under  which  no  preservation  of 
ballots  was  necessary. 

Appeal  from  supreme  court,  appellate  dlvf* 
slon,  First  department 

Mandamus  by  the  people,  on  ration  of 
Alexander  B.  Larkln,  to  compel  the  board  of 
inspectors  at  the  town  meeting  of  the  town 
<rf  Blchmondvllle  to  recount  ballots.  Appeal 
from  an  order  of  the  appellate  division,  Third 
department  (61  N.  T.  Snpp.  597),  reverstaig  an 
order  of  special  term  (fS9  N.  T.  Supp.  62)  dls* 
missing  the  writ  of  alternative  mandamua,  and 
denying  apirilcatlon  for  a  perranptory  writ; 
also  granting  a  peremptory  writ  ot  manda- 
mus directing  the  board  of  inspectors  of  tbe 
regubir  town  meeting  of  the  town  of  Blch- 
mondvllle, Schoharie  eoun^,  to  reassemble 
at  the  place  where  the  town  meeting  was 
held,  and  publicly  to  recount,  for  the  offi(»  of 
supervisor,  all  the  ballots  cast  at  tbe  town 
meeting  held  on  the  ^st  day  of  February, 
1899,  In  accordance  with  tbe  requirements 
of  the  statute.  Beversed. 

Qeorge  M.  Palmer,  for  appellant,  L,  W. 
Baxter,  for  respondent 

BABTIiBTT,  J.  This  contest  arises  over 
the  election  of  a  supervisor  at  the  tiiwn  meet- 
ing held  In  tbe  towu  of  Blchmondvllle,  Scho- 
harie couuty,  on  tbe  21st  day  of  February, 
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1899.  Alexander  B.  Larktn  was  the  Repub- 
UcJui  candidate,  and  Harlin  P.  Ives  the  Dem- 
ocratic candidate.  The  whole  number  ot 
Totes  cait  waa  529.  Of  the  straight  ballots 
voted.  Larkln  received  119  and  Ives  113.  The 
number  of  split  ballots  was  297,  of  which  43 
were  rejected  as  defective  and  void.  The  re- 
solt  of  the  canvaes  of  votes  was  the  election 
of  Ives  by  a  majority  of  10.  Thereupon 
Larkln,  the  opposing  candidate,  sned  out  ao 
alternative  writ  of  mandamus  requiring  the 
inspectors  of  election  to  reassemble  and  re- 
count the  vote  of  supervisor.  On  the  re- 
turn of  this  writ  to  the  special  term  It  was 
dismissed,  upon  the  ground,  appearing  on  the 
face  of  the  order,  that  the  facts  upon  which 
It  was  based,  and  which  were  roclted  there- 
in, were  Inanffldent  to  warrant  the  issuing 
thereof.  This  order  was  reversed  by  the  ap- 
pellate division,  and  a  peremptory  writ  of 
mandamus  was  issued  requiring  the  board  of 
inspectors  to  reconvene  and  recount  the  vote 
for  supervisor.  The  posltioQ  of  relator  Is 
that  the  Inspectors  of  election  failed  to  can- 
vass the  votes  as  required  by  section  110, 
sabd.  3,  Election  Law;  that  consequently 
he  is  entitled  to  the  writ  of  maodamua  un- 
der section  114,  Election  Law,  which  pro- 
rides  for  a  judicial  Investlgatiou  of  ballots 
after  the  original  canvass,  a  part  of  which 
proceeding  1b  a  reoonnt  under  an  order  of 
the  court. 

A  point  is  raised  on  this  appeal,  which  was 
not  called  to  the  attention  of  the  court  below, 
to  the  effect  that  the  election  law  of  the  state 
does  not  apply  to  town  meetings;  that  these 
locat  elections  are  governed  wholly  by  the 
provisions  of  the  town  law,  except  where 
certain  provlsl<Hi8  of  the  general  election  law 
have  been  made  applicable  by  amendment 
of  the  town  law.  The  following  provlsitms 
of  the  town  law  seem  to  be  conclusive  on  this 
point:  Section  36  provides  for  the  form  of 
the  ballot  and  the  manner  of  folding,  etc. 
Section  37  provides  tor  the  canvass  of  the 
Tote,  and  reads  as  follows:  "Bee.  37.  Can- 
rass  of  Votra.  At  the  close  of  the  polls  at 
sny  town  meeting,  the  canvassers  shall  pro- 
ceed to  canvass  the  votes  publicly  at  the 
{dace  where  Uie  meeting  was  held.  Before 
the  ballots  are  opened  they  shall  be  counted 
and  compared  with  the  poll  list,  and  the  like 
proceedings  ^11  be  had  as  to  ballots  folded 
together,  and  difference  in  number  as  are 
prescribed  in  the  general  election  law.  The 
result  of  the  canvass  shall  be  read  by  the 
derlc  to  the  persons  there  assembled,  which 
shall  be  notice  of  the  election  to  all  voters 
upon  the  poll  list.  The  clerb  sliall  also  enter 
the  result  at  length  In  the  minutes  of  the 
proceedings  of  the  meeting  kept  by  him,  and 
shall,  within  ten  days  thereafter,  transmit  to 
any  person  elected  to  a  town  office,  whose 
name  is  not  on  the  poll  list  as  a  voter,  a  no- 
tice of  his  election."  There  are  two  addi- 
tional provisions  of  the  town  law  which  have 
no  application  to  the  case  at  bar  further  than 
to  sustain  the  contention  that  a  town  meeting 


Is  conducted  under  the  provisions  of  this  law. 
Section  37,  Just  quoted,  was  amended  in  1809 
(chapter  168),  a  few  weeks  after  this  town 
meeting  was  held,  and  as  amended  reads  as 
follows:  "Sec.  37.  Canvass  of  Totea.  At  the 
close  of  the  polls  at  any  town  meeting,  the 
canvassers  shall  proceed  to  canvass  the  votes 
pnbiicly  at  the  place  where  the  meeting  was 
held.  Before  the  'ballots  are  opened  they 
shall  be  counted  and  compared  with  the  poll 
list,  and  the  like  proceedings  shall  be  had  as 
to  ballots  folded  together,  and  dlfTerence  In 
number  as  are  prescribed  In  the  general  elec- 
tion law.  The  void  and  protested  ballots, 
and  the  voted  ballots  other  than  void  and 
protested,  shall  be  preserved  an,d  disposed  of 
by  the  inspectors  in  the  manner  provided  by 
section  one  hundred  and  eleven  (rf  the  elec- 
tion law.  The  result  of  the  canvass  shall 
be  read  by  the  clerk  to  the  persons  there  as- 
sembled, which  shall  be  notice  of  the  Section 
to  all  voters  upon  the  poll  list.  The  clerk 
shall  also  enter  the  result  at  length  In  the 
minutes  of  the  proceedings  of  the  meeting 
kept  by  him,  and  shall,  within  ten  days  there- 
after, transmit  to  any  person  elected  to  a 
town  office,  whose  name  Is  not  on  the  poll 
list  as  a  voter,  a  notice  of  his  election." 
The  amendment  Is  inserted  about  the  middle 
of  the  section,  and  reads  as  follows:  "The 
void  and  protested  ijallots,  and  the  voted  bal- 
lots other  than  void  and  protested,  shall  be 
preserved  and  disposed  of  by  the  Inspectors 
hi  the  manner  provided  by  section  one  hun- 
dred and  eleven  of  the  election  law."  This 
amendment  Is  a  practical  construction  by  the 
legislature  of  the  two  laws  as  they  then 
stood,  and  It  is  evident  that  until  this  amend- 
ment was  passed  there  was  no  provision  re- 
quiring the  ballots  used  at  a  town  meeting  to 
be  preserved  after  the  canvass  was  com- 
pleted. Section  42  of  the  town  law,  as 
amended  by  the  Laws  of  1808  (chapter  363), 
provides  that  If,  in  any  town,  the  biennial 
town  meeting  la  held  at  the  same  time  as  the 
general  election,  the  canvass  of  the  votes 
shall  be  conducted  In  the  same  manner  as 
the  votes  for  other  candidates  cast  at  the 
general  election.  This  provision  shows  very 
clearly  that  the  election  law  is  not  generally 
applicable  to  town  meetings.  The  opinion  of 
the  learned  appellate  divislbn  proceeds  upon 
the  assumption  that  the  election  law  applies 
to  the  town  meeting  In  questlMi,— a  mistake 
that  was  most  natural,  as  counsel  failed  to 
call  the  attention  of  the  court  to  the  provi- 
sions of  the  town  law.  llie  order  of  the  ap- 
pellate dtvlsicm  should  be  reversed,  and  the 
order  of  the  special  term  dismissing  the  al- 
ternative writ  of  mandamus,  and  denying  the 
peremptory  writ,  Bbould  be  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  O'BRIBN,  ELAIGHT, 
and  MARTIN.  JJ..  concur.  VANN,  J„  ab- 
sent.  LANDON  J.,  not  sitting. 

Order  reversed,  etc 
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(N.  T. 


(161  N.  T.  X») 

HARRIS  T.  ELLIOTT  et  al. 
(Conrt  of  Appeals  of  New  York.  June  5,  1900.) 

JUDGMENT— DISTRIBUTION  OP  TRUST  FUNDS- 
DOC  KBTIN  O— EN  FORCE  M  BNT— CON  T  BM  PT. 

1.  Under  Code  Civ.  Proc.  §S  1246.  1246.  re- 
quiring a  county  clerk  to  keep  a  judgment  dock- 
et. In  which  he  must  docket  each  judgment 
hy  entering  therein,  amonr  other  things,  the 
Hum  recovered  or  directed  to  be  paid,  the  fact 
that  a  final  judgment  directing  a  trustee  to  dis- 
tribute funds  in  his  hands  is  not  payable  nntil 
five  days  after  the  service  of  a  copy  thereof 
does  not  make  it  undocketable. 

2.  A  final  judgment  directing  a  trustee  to  pay 
trust  funds  In  nis  hands  to  a  beneficiary  is  en- 
forceable by  execution,  under  Code  Civ.  Proc.  9 

1240.  providing  that  a  final  judgment  directing 
payments  of  money  may  be  enforced  by  execu- 
tion. 

3.  Code  av.  Proc  |  14,  Bobd.  8,  and  Id.  § 

1241,  authorise  a  court  of  record  to  punish  a 
party  for  contempt,  for  nonpayment  of  money 
directed  to  be  paid,  where  execution  cannot 

,  be  awarded.  Beid,  that  since  a  final  judgment 
directing  a  trustee  to  diatribnte  tmst  fanda  in 
his  hands  is  docketable,  and  can  be  enforced 
by  execution,  he  cannot  be  punished  for  con- 
tempt for  refusing  to  comply  with  It. 

Appeal  from  supreme  court,  appellate  dlTf- 
slon,  First  department 

Action  by  Richard  D.  Harris  against 
George  Elliott  and  others,  as  executors,  and 
others,  including  Elizabeth  O.  Walker,  as  ad- 
ministratrix of  Thomas  M.  Wheeler,  deceas- 
ed. From  an  order  of  the  appellate  division. 
First  department  (62  N.  Y.  Supp.  632),  affirm- 
ing, not  unanimously,  an  order  of  the  special 
term  adjudging  the  plaintiff  guilty  of  a  civil 
contempt,  and  Imposing  a  fline  upon  him  of 
¥1,373.48,  and  committing  him  until  payment 
or  his  sooner  lawful  discbarge,  for  that  he 
refused  to  pay  to  the  defendant  Elizabeth 
C.  Walker,  as  administratrix,  ?1.17050,  with 
Interest  from  April  14,  1897,  pursuant  to  a 
judgment  which  directed  him  to  make  such 
payment  within  five  days  after  the  service 
of  a  copy  of  the  decree  upon  him,  plalntlfC 
appeals.  Reversed. 

The  appellate  division  gave  the  plaintiff 
leave  to  appeal,  and  certified  to  this  court 
the  foQowlng  ancBtlon:  "Whether,  upon  the 
record  oa  the  plaintiff's  appeal  to  this  court 
fronr  said  <«6ex  of  January  6,  1900^  the  bu- 
preme  court  haa  power  to  enforce  payment 
of  the  Judgment  In  favor  of  the  respondent 
Elizabeth  O.  Walker  against  the  .plaintiff  for 
the  sum  of  ^,284.28,  with  Interest,  by  pun- 
ishment of  the  plaintiff  for  contempt  of 
court."  The  proofs  upon  the  motion  to  pun- 
ish plaintiff  for  contempt  were:  (1)  That 
the  plaintiff  formerly  held  a  certain  mort- 
gage, described  In  his  complaint.  In  iivt  for 
various  purposes,  and,  among  others,  for  the 
benefit  of  Thomaa  H.  Wheeler.  (2)  That  he 
brought  a  suit  In  which  be  prayed  the  judg- 
ment of  the  court  as  to  the  rights  of  the  re- 
spective parties  to  and  in  the  proceeds  of 
this  mortgage,  and  In  his  complaint  alleged 
"that  this  plaintiff  has  collected  the  balance 
due  on  said  mortgage,  and  now  has  In  his 
hands  a  balance  of  $10,742.38,  and  holds  the 


same,  together  with  Interest  on  said  warn 
from  March  9. 1883,  subject  to  the  rights  and 
Interests  of  the  parties  hereto;  that  the 
plaintiff  la  ready  to  d^oait  the  money  Id 
his  bands  In  court,  or  to  oiake  Kich  other 
disposition  of  the  same  as  the  court  may  di- 
rect"  (3)  That  by  a  stipulation  made  In  the 
suit,  dated  December  6,  1896,  it  was  deters 
mined  that  the  interest  of  EUsabetb  a  Walk- 
er, 08  admlniatntrtx  of  the  estate  of  niomas 
M.  Wheeler,  In  this  fond,  was  then  $1,170.20. 
(4)  That  by  her  answer  to  the  Biu>plemental 
complaint  the  administratrix  prayed  that 
"the  plaintiff,  as  trustee  of  the  fund  men- 
tioned in  the  complaint,  be  adjudged  to  pay 
to  her  the  sum  of  $1,170.20.  with  Interest 
from  April  1.  1897."  (6)  That  on  the  trial  of 
the  issues  the  court  determined  as  follows: 
"As  far  back  as  1869  the  plaintiff  became  the 
assignee  in  trust  of  a  mortgage  for  the  pui> 
pose  of  securing  payment  of  certain  moneys 
to  Rigga  &  Oo.,  and  of  depositing  In  a  trust 
company  a  sum  as  security  for  fees  of  John 
Elliott   The  plaintiff,  having  a  balance  In 
his  hands  as  such  trustee,  began  an  action 
In  equity  November  10,  ISfK^  setting  out  his 
trust  relations,  specifying  the  fund  and  the 
claims  upon  It,  asking  that  the  amount  ow- 
ing to  defmdants  be  ascertained,  and  pray- 
ing a  determination  at  the  plaintiff^  claims 
upon  Uie  fund."  The  portion  of  tnat  Judg- 
ment which  it  Is  sought  to  enforce  by  con- 
tempt ^ocess  reads  as  follows:  "And  it  is 
further  ordered,  adjudged,  and  decreed  that 
the  pl^ntlff,  Richard  D.  Harris,  pay  within 
five  days  after  the  service  of  a  copy  of  this 
decree  and  of  notice  of  entry  of  tills  decree 
upon  him  or  his  attorneys,  unto  the  estate  of 
Thomas  H.  Wheeler,  deceased,  m  Wyllys 
Hodges,  his  attorney,  the  sum  of  $1,170.20. 
with  interest  thereon  from  the  14th  day  of 
April,  1897,  amounting  to  the  sum  of  $114.1)8 
(amounting  In  all  to  the  sum  of  $1,284.28). ' 
The  rounty  clerfc  of  New  York  county  refus- 
ed, on  the  defendant's  application,  to  docket 
the  Judgment  against  the  plaintiff,  on  the 
ground  "that  said  Judgment  was  not  by  its 
terms  Immediately  payable,  but  was  paya- 
ble five  days  after  the  service  of  a  copy  of 
said  decree  and  notice  of  entry  thereof,  and 
that  It  was  for  this  reason  not  docketable  by 
law."  A  certified  copy  of  the  judgment  was 
served  upon  the  defendant  due  demand  of 
payment  made,  and  payment  refused. 

Otto  C.  Wlerum,  Jr.,  for  appellant  Ever- 
ett P.  Wheelw,  for  respondent 

liANDON,  J.  (after  stating  the  facts).  The 
sole  question  is  as  to  the  power  of  the  su- 
preme court,  upoQ  this  record,  to  enforce 
payment  of  the  judgment  by  punishment  for 
contempt  We  assume  the  practice  to  be 
r^ular  in  form.  .The  point  of  the  appellant 
is  that  this  Judgment  can  be  enforced  by  ex- 
ecution, and  therefore  cannot  be  enforced 
by  punishment  for  contempt  He  relies  upon 
the  provisions  of  the  Code  of  Civil  Proced- 


Digitized  by  Google 


HABRIS  T. 


ELLIOTT. 


407 


nre.  The  respondent  relies  upon  such  pro- 
visions,  and  also  contends  that  apart  from 
them  the  supreme  court  has  power  to  punish 
dlsobedloiee  to  its  judgments  In  proper 
cases,  as  part  of  Its  general  jurisdiction  in 
law  and  equity,  and  as  a  necessary  and  In- 
herent power,  in  cases  omitted  In  the  stat- 
utes, to  enforce  its  judgments.  This  may 
be  BO  as  to  contempts  In  civil  cases,  since  the 
statutory  restriction  as  to  criminal  con- 
tempts expressed  In  Oode  CIt.  Proc.  S  8*  Is 
not  repeated  In  section  14  as  to  contempts  In 
civil  cases.  So  far,  however,  as  the  statutes 
define  and  limit  the  power,  they  must  be  ob- 
serred.  People  v.  Hlley,  26  Hun,  687;  Sher- 
wln  T.  People,  100  N.  Y.  351-358,  3  N.  E.  465. 
Passing  to  Inquire  whether  the  statutes  pro- 
ride  for  the  case  before  us,  we  And  the  fol- 
lowing Code  provisions: 

"Sec  14.  A  court  of  record  has  power  to 
pnntah,  by  fine  and  imprisonment,  or  either, 
a  neglect  or  violation  of  duty,  or  other  mis- 
conduct, by  wliich  a  right  or  remedy  of  a 
party  to  a  civil  action  or  special  proceeding, 
pending  in  the  court  may  be  defeated,  im- 
paired, impeded,  or  prejudiced,  in  either  of 
the  following  cases:  (1)  An  attorney  •  *  • 
or  other  person,  in  any  manner  duly  select- 
ed or  appointed  to  perform  a  Judicial  or  min- 
isterial service,  for  a  misbehavior  In  bis  of- 
fice or  trust  •  •  •  or  for  disobedience  to 
a  lawful  mandate  of  the  court  •  ♦  •  (3) 
A  party  to  the  action  *  *  •  for  the  non- 
payment of  a  sum  of  money,  ordered  or  ad- 
Judged  by  the  court  to  be  paid.  In  a  case 
where  by  law  execution  cannot  be  awarded 
for  the  collection  of  such  sum." 

"Sec.  1240.  A  final  Judgment  may  be  en- 
forced by  execution:  (1)  Where  It  is  for  a 
sum  of  money.  In  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

**Sec.  1241.  In  either  of  the  following  cas- 
es a  judgment  may  be  enforced  •  •  * 
by  punishing  him  for  a  contempt  of  court: 
(1)  Where  the  Judgment  is  final,  and  can- 
not be  enforced  by  execution,  as  prescribed 
In  the  last  section  [1240].  •  •  •  (4) 
Where  the  Judgment  requires  the  payment 
of  money  Into  court,  or  to  an  officer  of  the 
court  [Excepting  cases  not  material  here.] 
If  the  judgment  is  final,  it  may  be  enforced, 
as  prescribed  In  this  section,  either  simulta- 
neously with,  or  before  or  after  the  issuing 
of  an  execution  thereupon,  as  the  court  di- 
rects." 

"Sec.  2266.  In  a  case  specified  In  section 
14  of  this  act  •  •  *  the  oCteuse  must  be 
punished  as  prescribed  in  this  title.** 

"Sec.  226S.  Where  the  ofFense  consists  of 
a  neglect  or  refusal  to  obey  an  order  of  the 
court  requiring  the  payment  of  costs,  or  of 
a  specified  sum  of  money,  and  the  court  is 
mtisfied,  by  proof,  by  affidavit,  that  a  per- 
sonal demand  thereof  has  been  made,  and 
that  payment  thereof  has  been  refused  or 
neglected;  It  may  issue,  without  notice,  a 
warrant  to  commit  the  offender  to  ptiaon," 
eta 


Section  1245  requires  the  county  clerk  to 
keep  one  or  more  books  "In  which  he  must 
docket.  In  Its  regular  order  and  according  to 
Its  priority,  each  judgment  which  he  is  re- 
quired by  this  article  to  docket" 

"Sec.  1246.  Each  clerk,  specified  In  the 
last  section,  must,  when  he  files  a  Judgment 
roll  upon  a  Judgment  rendered  In  a  court 
of  which  he  Is  clerk,  docket  the  Judgment, 
by  entering,  in  the  proper  docket  book 
[among  other  particulars]  (3)  the  sum  recov- 
ered, or  directed  to  be  paid.  In  figures."  - 

This  Judgment  directed  the  payment  of  a 
sum  of  money  by  the  plaintiff  to  the  defend- 
ant and  did  not  direct  its  payment  Into 
court  or  to  an  officer  of  the  court.  The 
clerk,  therefore,  should  have  docketed  the 
judgment  and,  being  a  ministerial  officer, 
could  have  been  thereunto  compelled  by 
mandamus.  The  fact  that  the  Judgment  di- 
rected payment  within  five  days  after  the 
service  of  a  copy  of  this  decree  did  not  make 
It  undocketable.  Jacquin  v.  Jacquln,  30 
Hun,  378;  O'Gara  v.  Kearney,  77  N.  Y.  42;). 
That  provision  probably  forbade  the  Issue 
of  an  execution  until  the  expiration  of  the 
time  given  to  the  plaintiff  to  make  payment, 
and  In  this  respect  was  not  unlike  a  stay  of 
execution  sometimes  granted  to  the  defeat- 
ed party  upon  a  judgment  from  which  be 
Intends  to  appeal.  If,  meantime,  the  plain- 
tiff had  paid  It,  be  would  have  been  entitled 
to  a  satisfaction  piece  from  the  defendant. 
Code  Civ.  Proc.  8  1281.  The  judgment  be- 
ing docketed  (section  1366),  the  defendant  at 
the  expiration  of  the  time  given  could  have 
Issued  an  execution.  Devlin  v.  Hinman,  4f) 
App.  Dlv.  101,  57  N.  T.  Supp.  663,  affirmed 
In  161  N.  T.  115,  65  N.  B.  386;  People  v. 
Riley,  supra;  Watson  v.  Nelson,  69  N.  Y. 
544;  Myers  v.  Becker,  95  N.  Y.  486;  In  re 
Hess,  48  Hun,  586,  588,  1  N.  Y.  Supp.  811: 
Kandall  v.  Dusenbury,  61  How.  Prac.  S6T. 
affirmed  In  41  N.  Y.  Sup.  Ct  456. 

The  defendant  argues  that  the  plalntiCC 
by  alleging  In  his  complaint  that  he  had  the 
money  in  his  hands;  that  the  defendant  and 
others  asserted  an  Interest  In  It  the  amount 
of  which  he  did  not  know,  and  wanted  the 
court  to  determine;  that  he  was  ready  to 
deposit  it  in  court  or  make  such  other  dis- 
position of  it  as  the  court*  should  direct— 
thereby,  in  effect  brought  the  fund  into  court 
and  thus,  with  liie  Implied  sanction  of  the 
court,  appointed  himself  to  ministerial  serv- 
ice as  Its  custodian  for  the  court  (section 
1341,  subd.  4,  supra),  subject  to  its  order, 
and,  therefore,  as  such  custodian,  subject  to 
punishment  for  his  disobedience.  But  no 
order  was  made  requiring  the  plaintiff  to 
deposit  the  fund  In  court,  or  appointing  him 
Its  receiver.  He  did  not  bring  it  Into  court. 
He  Is  not  the  custodian  of  the  court  He  Is 
a  party  to  the  action,  stin  protesting  against 
the  Justice  of  this  judgment  The  defend- 
ant's argument  might  well  have  been  ad- 
dressed to  the  trial  court  in  support  of  an 
application  for  a  judgment  declaring  the 
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plaintiff  the  trnstee  at  tbe  fond  and  In  ac- 
tual present  poesesBlon  of  It,'  and  requlrtng 
hlm  to  pay  It  Into  court  for  the  dlBtrlbution 
to  be  provided  In  the  judgmrat  Section 
1341,  Bubd.  4,  avpra.  For  the  plaintiff  to 
wltbhtdd  the  fund  In  such  a  case  to  very 
dlflei-eut  from  refusing  to  pay  a  sum  which 
the  party,  although  a  trustee,  may  have 
lost  Mr.  Justice  Danlds,  In  Jacqain  t. 
Jacquln.  96  Hun,  381,  In  commenting  upon 
BubdlTtolon  4  of  section  1241,  pointed  out 
tblB  distinction.  It  seems  to  be  Just  Gll- 
dersleeve  t.  Lester,  68  Hun,  535,  22  N.  Y. 
Supp.  1028;  In  re  McBrlde,  6  App.  DIt.  376. 
39  N.  Y.  Snpp.  579.  We  must,  faoveyer, 
pass  upon  the  judgment  as  It  Is,  and  not  up- 
on what  It  might  have  been.  We  cannot  en- 
large its  proTlslons.— certainly  not  at  tiie  ex- 
pense of  the  plaintiff's  Ilbwty.  Ketchom  t. 
Edwards,  153  N.  Y.  534,  47  N.  B.  Oia  It  Is 
a  final  judgment,  directing  the  plaintiff  to 
pay  the  d^endant  a  sum  of  money,  In  which 
the  plaintiff  1b  Indebted  to  tbe  defendant, 
docketable,  and  ecdnstvely  enforceable  by 
execution.  The  questioD  certified  must  be 
answered  in  the.  negative,  and  therefore  the 
orier  must  be  reversed,  vrltb  coBts,  ami  the 
motion  denied,  with  coBts. 

PARKER.  C.  J.,  and  O'BRIEN,  BART- 
I^T.  HAJGHT,  MARTIN,  and  VAKM,  33., 
concur. 

Order  reversed,  etc. 

(in  N.  Y.  SO) 

JENKINS  et  b1.  v.  NEFF  et  al. 
(Court  of  Appeals  of  New  Yorlc  June  S,  1800.) 

TAXATION— BANK  STOCK— VALUATION— TRUST 
COMPANIES— DISCRIMINATION, 

1.  Under  Tax  Law  (Laws  1890.  c.  908)  §  12, 
requiring  capital  stock  to  be  assessed  at  its 
actual  Tslue  after  deductinft  tbe  ausesBed  value 
of  tlie  realty,  and  section  24,  providing  tliat  in 
assessing  shares  of  bank  stock  there  shall  be 
deducted  from  the  value  such  proportionate 
4am  aa  the  asBessed  value  of  the  realty  bears 
to  the  value  of  the  shares,  in  fixing  the  value  of 
shares  of  national  bank  stock  the  assessed  val- 
ue of  the  realty,  and  not  its  full  value,  is  to 
be  deducted  from  the  actual  value  of  tbe  shares 
ascertained  by  taking  the  realty  and  ottier  as- 
sets at  full  value. 

2.  Tlie  fact  that  tbe  banking  law  of  1802 
(chapter  CSO.  S  ISU)  autliorizes  trust  companies 
to  exercise  powers  conferred  on  individual 
banks  and  bankers  by  section  56,  fixins  the 
rate  of  interest  to  be  charged,  and  imposing  a 
penalty  for  the  violation  of  its  provisions,  does 
not  bring  such  companies  Into  competition  with 
national  banks,  within  Rev.  St.  U.  S.  S  5218, 
prohibiting  states  from  taxing  national  banks 
at  a  n-eater  rate  than  otlier  moneyed  capital 
of  individual  citizens. 

Appeal  from  supreme  court,  appellate  divi- 
sion. Second  department. 

Application  by  John  G.  Jenkins  and  others, 
stockholders  of  tbe  First  National  Bank  of 
Brooklyn,  for  a  writ  of  certiorari  against 
Barzlllal  G.  Neff  and  others,  constituting  the 
board  of  assessors  of  the  city  of  Brooklyn. 
From  an  order  of  tbe  appellate  division,  Sec- 
ond d^rtment  (62  N.  T.  Supp.  321).  affirm- 


ing an  ord«r  of  tbe  spedal  term  (60  N.  Y. 
Supp.  582)  affirming  tlie  assessment,  plain- 
tiffs appeal.  Affirmed. 

Seymour  D.  Tbompson,  for  appellants. 
William  J.  Carr,  AssL  Corp.  Counsel,  foe  re- 
epondentSi 

BARTLBTT.  J,  This  Is  a  prooeedlns  by 
certlmrl,  biontflt  by  John  Q.  Jenklna  and 
140  other  stocUudders  of  the  Flint  Natlfmal 
Bank  of  Brooklyn  against  tbe  defendants, 
constltnttaig  the  board  of  assessois  of  Oie 
city  of  Brooklyn,  to  review  and  cowect  an 
assessment  for  the  year  1887.  There  are  but 
two  prindpal  questions  presented  wbidi  need 
be  considered.  Tbe  first  relates  to  tiie  as- 
sessment on  the  shares  of  stock  under  section 
24  of  the  tax  law.  ibla  sectUm  provides, 
among  otba  thln^  tiiat  In  mafcHtg  an  as- 
sessment there  shall  be  dedu<^ed  from  the 
value  of  the  Bharea  a  sum  which  beara  the 
same  proportion  to  such  value  as  the  as- 
sessed vali»  of  the  real  estate  of  such  bank 
or  tanking  assodatlon  bears  to  tbe  capital 
stock  thereof.  After  the  return  to  the  writ 
herein,  the  case  was  sent  to  a  referee  to  take 
evidence  and  report  to  the  court  wltii  his 
findings  of  fact  and  condnsfona  of  law.  Tbe 
referee  found  as  a  conduakm  of  law  that  tbe 
board  of  assessors  failed  to  deduct  from  the 
gross  assets  or  value  of  the  capital  of  the 
bank  the  mm  of  f8S,000,  the  actual  value  of 
its  real  estate  as  carried  on  tlie.  books,  -and 
deducted  oalj  the  sum  of  950.000;  that  the 
remaining  ?43,000  should  be  deducted,  which 
will  reduce  the  assessment  $14.SS  a  ahare. 
The  special  term  disagreed  wltb  the  referee 
on  this  point,  and  held  that  the  aBsessment  as 
imposed  by  tbe  defendants  was  In  compli- 
ance with  tbe  terms  of  tbe  statute.  The  ap- 
pellate division  affirmed  the  special  term  on 
this  point  without  discusBlon.  The  reason- 
ing of  tbe  learned  Judge  who  wrote  the  opin- 
ion at  ^>ecial  term  Is,  In  substance,  that  sec- 
tion 12  of  the  tax  law  requires  that  the  capi- 
tal stock  shall  be  assessed  at  Its  actual  value 
after  deducting  the  assessed  value  of  the 
real  estate;  and  section  24  of  the  same  law 
provides  that  In  assessing  shares  of  bank 
stock  there  shall  be  deducted  from  the  value 
sudb  a  proportionate  sum  as  the  assessed 
value  of  the  real  estate  bears  to  the  value  of 
tbe  shares.  It  Is  undisputed  that  the  real  es- 
tate was  assessed  at  $50,000,and  that  sum  was 
deducted  from  the  actual  value  of  the  sliares. 
It  Is.  however,  urged  tliat  the  actual  value  of 
tbe  shares  was  ascertained  by  putting  In  the 
real  estate  at  Its  full  value  of  $03,000,  as  car- 
ried  on  the  books  of  the  bank.  The  argu- 
ment  of  the  appeilauts'  counsel  is  that  tbls 
results  in  a  doable  taxatloii.  We  agree  wlib 
the  court  below  that  such  is  not  the  fact  In 
order  to  reach  the  actual  value  of  tbe  shares. 
It  was  necessary  to  ascertain  the  total  value 
of  tbe  assets  of  the  bank,  and  from  that  was 
to  be  deducted  the  assessed  mine  of  the  real 
estate,  which  vras  done.  In  People  r.  Barktf, 
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144  X.  Y.  94,  30  N.  E.  13.  It  WM  held  that 
onder  the  prorisloDS  of  law  goTeming  the 
taxation  of  corporations  (chapter  466,  Laws 
1857),  whldi  required,  tn  order  to  ascertain 
the  capital  anbject  to  taxation,  that  all  the 
property  owned  by  a  corporation,  both  real 
and  personal,  shall  be  valned,  and  that  from 
the  aggr^te  the  assessed  valtie  of  the  real 
«atate  be  deducted.  In  deterralOlng  the  value 
of  the  real  estate,  the  asaessora  are  not  bound 
by  the  assessed  Talmtlon.  This  does  not 
necessarily  show  the  fall  value,  and  ttte  as- 
sessors may  legally  dlsr^ard  It.  and  estimate 
the  real  estate  at  Us  actual  valne.  although 
this  exceeds  the  assessed  nluatlon.  While 
tbla  was  a  case  revtewing  tte  pcoTlslona  of 
law  governing  the  taxatl<ni  of  corporations, 
set  It  Invidves  a  prlndple  similar  to  the  one 
DOW  presented,  where  a  tax  Is  Imposed  upon 
the  stockholderB'of  a  corporation.  In  the 
-case  dted  Chief  Judge  Andrews  (at  page  100. 
144  N.  and  page  15i  80  N.  B.)  said:  "In 
case  of  corporations  It  may  happen  that  an 
imdemUnatlffa  In  the  aaseMmmt  ot  the  real 
«statB  as  meh  will  be  ewrected  In  tta.valna- 
tion  as  part  of  the  capital,  and  so  the  tinder- 
Taloatlon  may  be  remedied,  and  the  whole 
property  be  snbjected  to  taxation  at  its  real 
value.  The  fact,  therefore,  that  the  assessed 
valne  of  the  relator'a  real  eMate  was  yiJilS,- 
400  does  not  necessarily  show  that  It  was  Its 
tfttl  valne;  nor  did  It,  we  think,  prednde 
the  commissioners  from  estimating  Its  vaHe 
for  the  purpose  of  ascertaining  tt»  capital  sub- 
ject to  taxation  at  its  actual  value,  although 
It  exceeded  the  assessed  valne.  The  act  of 
the  commissioners  In  undervaluing  the  real 
estate  In  Its  anessment  as  snch  did  not  estop 
the  public,  nor  r^ve  them  of  the  duty.  In 
ascertaining  the  valne  of  the  capital,  to  esti- 
mate the  real  estate  at  Its  full  value.  We 
are  not  here  ctmcenied  with  any  question  of 
Inequality  of  assessment  as  between  the  re- 
lator and  other  taxpayers.  We  bold  that  the 
commissioners  could  legally  disregard  the  as- 
sessed valne  of  the  real  estate  In  estimating 
the  valne  of  the  capital,  and  the  question  of 
legally  la  the  cmly  point  now  In  qnestifw." 
The  fallacy  (tf  the  argument  of  doable  taxa- 
tloo  Is  very  apparesit  The  tank  curled  Its 
real  estate  on  the  books  at  a  valnatl<m  of 
993,000;  the  assessors  ot  ^wrislyn  have 
placed  It  on  the  n^s  at  $S0;000.  Seetim  24 
«f  the  tax  law  provides  ttat  a  stockludder  Is 
entitled  to  have  deducted  from  the  actual 
valne  of  the  stock  this  assessed  value.  There 
Is  no  double  taxation,  for  the  reason  that  the 
tax  law  cmitemplatea  that  a  tax  shall  be  Im- 
posed upon  the  actual  valne  of  the  stock  lesa 
the  value  of  the  real  estate  aiworing  lipon 
the  aasessment  rolL  It  Is  dear  that  the 
stockholders  bare  received  fiie  benefit  of  this 
dednctlim. 

The  see<»id  question  is  raised  by  the  con- 
taitkm  <tf  the  appellants  that  the  assess- 
ment upon  the  shares  of  stock  of  the  First 
National  Bank  of  Brooklyn  was  at  a  grea^ 
«r  rate  than  on  other  moneyed  capital  in  the 


hands  of  Individual  citizens  of  the  state, 
namely.  In  the  hands  of  the  trust  companies 
of  Brooklyn.  We  have  I3ins  presented  the 
question  whether  the  manner  In  which  trust 
companies  are  assessed  In  this  state  is  In 
violation  of  section  5210  of  the  Revised  Stat- 
utes of  the  United  States,  the  material  por- 
tion of  which  provides  **that  the  taxation 
shall  not  be  at  a  greater  rate  than  Is  as- 
sessed upon  other  moneyed  capital  In  the 
hands  of  Individual  citizens  of  snch  state." 
The  power  of  a  state  to  tax  a  national  bank 
and  Its  stockholders  has  been  considered 
and  construed  many  times  by  the  supreme 
court  of  the  United  States,  and  It  Is  unnec- 
essary to  consider  all  the  cases. 

In  the  Bank  Tax  Case,  2  Wall.  200.  17  L. 
Ed.  796,  It  was  held  that  a  tiox  laid  by  a 
state  on  banks,  based  upon  a  valuation 
equal  to  the  amount  of  capital  stock  paid 
In  or  secured  to  be  paid  in,  Is  a  tax  upon 
the  proper^  of  the  Institution,  and,  when 
that  property  consists  of  stock  of  the  fed- 
eral government,  the  law  Imposing  the  tax 
Is  void. 

In  Van  Allen  v.  Assessors,  70  U.  S.  673, 
18  L.  Ed.  229,  the  question  of  taxing  the 
shares  of  national  banks  came  up  from  the 
state  of  New  York  under  a  statute  held  to 
be  defective  because  It  did  not  contain  the 
limitation  In  the  national  banking  act  that 
the  tax  should  not  exceed  the  rate  Imposed 
upon  the  shares  of  any  of  the  banks  organ- 
ized under  the  authority  of  the  state  where 
the  association  Is  located.  This  omission 
was  afterwards  remedied  by  amendment. 
The  main  question  decided,  however,  was 
whetfaec  the  state  possessed  the  power  to  au- 
thorize the  taxation  on  the  shares  of  these 
national  banks  in  the  hands  of  stockholders 
whose  capital  is  wholly  Invested  In  stocks 
and  bonds  of  the  United  States,  and  it  was 
held  that  this  power  was  possessed  by  the 
state.  The  distinction  was  pointed  out  be- 
tween a  direct  tax  imposed  on  the  capital 
stock  of  a  bank  and  a  tax  laid  upon  the 
owners  of  its  shares.  In  the  first  case  the 
deduction  must  be  allowed,  and  In  the  other 
It  Is  not  proper. 

In  People  v.  Commissioners,  71  U.  S.'214, 
18  L.  Ed.  344^  arising  In  the  state  of  New 
York,  the  last  question  above  referred  to 
was  again  brought  up,  but  not  discussed,  as 
It  was  held  to  have  been  disposed  of  in 
Van  Allen  v.  Assessors.  The  other  point 
presented  was  the  clause  In  the  forty-first 
section  of  the  national  bank  act.  which  pro- 
vides as  follows  as  to  the  tax:  "But  not  at 
a  greater  rate  than  Is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual 
citizens  of  such  state."  Now  section  6219, 
Rev.  St  tr.  8.  Mr.  Justice  Nelson  said  In 
this  connection:  "It  is  argued  that  the  as- 
sessment upon  the  shares  of  the  relator  Is  at 
a  greater  rate  than  that  of  the  personal 
property  of  Individual  citizens,  upon  the 
ground  that  allowance  was  made  on  account 
of  United  States  ■ecnrittes  held  and  ownei! 
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by  them,  when  at  the  same  time  the  de- 
duction was  disallowed  to  him.  The  an- 
swer Is  that  upon  a  true  construction  of  this 
clause  of  the  act,  the  meaning  and  Intent  of 
the  lawmakers  were  that  the  rate  of  tax- 
ation of  the  shares  should  be  the  same  or 
not  greater  than  upon  the  moneyed  capital 
of  the  Individual  citizen,  which  Is  subject  or 
liable  to  taxation;  that  is,  no  greater  pro- 
portion oir  percentage  of  tax,  In  the  valua- 
tion of  the  shares,  should  be  levied  than  up- 
on other  moneyed  taxable  capital  in  the 
hands  of  the  citizens."  The  learned  Judge, 
further  on  in  the  opinion,  says:  "Another 
objection  taken  is  that  the  taxation  of  the 
shares  of  the  relator  Is  illegal  on  account  of 
this  deduction,  it  being  a  departure  from 
the  rate  of  assessment  prescribed  in  the 
clause  already  cited.  The  answer  Is  that 
this  clause  does  not  refer  to  the  rate  of  as- 
sessments upon  insurance  companira  as  a 
test  by  which  to  prevent  discrimination 
against  the  shares.  That  is  confined  to  the 
rate  of  assessments  upon  moneyed  capital 
in  the  hands  of  Individual  citizens.  These 
institutions  are  not  within  the  words  or  the 
contemplation  of  congress;  but,  evep  if  they 
were,  the  answer  we  have  already  given  to 
the  deduction  of  these  securities  In  the  as- 
sessment of  the  property  of  individual  citi- 
zens Is  equally  applicable  to  them.  These 
companies  are  taxed  on  their  capital,  and 
not  on  the  shareholder,  at  the  same  rate  as 
other  personal  property  In  the  state.  There 
is  not  much  danger  to  be  apprehended  of  a 
discriminating  tax  in  their  favor,  prejudicial 
to  the  rights  or  property  of  a  citizen,  and, 
of  course,  to  the  rights  of  the  shareholders 
in  these  national  banks,  who  staifd  on  the 
same  footing." 

In  Mercantile  Bank  T.  City  of  New  York, 
121  V.  S.  138,  7  Sup.  Ct.  820,  30  L.  Ed.  895, 
the  bill  was  filed  by  the  complainant  as  a 
national  bank.  It  sought  to  restrain  the 
collection  of  taxes  assessed  upon  its  stock- 
holders in  respect  of  their  shares  therein,  on 
the  ground  that  the  taxes  to  be  collected  by 
the  defendants  were  illegal  and  void  under 
section  5219  of  the  Revised  Statutes  of  the 
United  States,  being  at  a  greater  rate  than 
those  assessed  under  the  laws  of  New  York 
upon  other  moneyed  capital  In  the  hands  of 
individual  citizens  of  that  state.  It  was 
claimed  that  there  were  a  large  number  of 
unlawful  exemptions  under  the  laws  of  the 
state  of  New  York  in  violation  of  the  stat- 
ute, to  which  reference  has  been  made; 
among  others,  trust  companies  and  life  in- 
surance companies  were  named.  Mr.  Jus- 
tice Matthews,  In  delivering  the  opinion  of 
the  court,  said:  "It  is  accordingly  contend- 
ed on  behalf  of  the  appellees  in  the  present 
case:  First,  that  the  shares  of  stock  In  the 
various  companies  Incorporated  by  the  laws 
of  Xew  York  as  moneyed  or  stock  corpora- 
tions, deriving  an  Income  or  profit  from 
their  capital  or  otherwise.  Including  trust 
compaideB,  life  Insurance  companies,  and 


savings  banks,  are  not  moneyed  capital  In 
the  hands  of  the  individual  citizen,  wltliln 
the  meaning  of  the  act  of  congress;  second, 
that,  if  any  of  them  are,  then  the  corpora- 
tions themselves  are  taxed  under  the  laws 
of  New  York  in  such  a  manner  and  to  such 
an  extent  that  the  shares  of  stock  therein 
are  in  fact  subject  to  a  tax  equal  to  that 
which  Is  assessed  upon  shares  of  national 
banks;  and,  third,  that,  if  there  are  any  ex- 
ceptions, they  are  immaterial  In  amount, 
and  based  upon  considerations  whicb  ex- 
clude them  from  the  operation  of  the  rule 
relative  to  taxation  intended  by  the  act  of 
congress."    The  learned  Judge,  after  re- 
viewing a  number  of  authoritl«i  In  the  su- 
preme court  of  the  United  States,  and  dis- 
cussing the  question  generally,  said:  "It 
follows  as  a  deduction  from  these  decisions 
that  'moneyed  capital  In  the  hands  of  Indi- 
vidual citizens'  does  not  necessarily  embrace 
shares  of  stock  held  hy  them  in  all  corpora- 
tions whose  capital  is  employed,  according 
to  their  respective  corporate  powers  and 
privileges,  in  business  carried  on  for  the 
pecuniary  profit  of  shareholders,  although 
shares  In  some  corporations,  according  to 
the  nature  of  their  business,  may  be  such 
moneyed  capital.   •   ♦   •   The  key  to  the 
proper  interpretation  of  the  act  of  congress 
is  its  policy  and  purpose.   The  object  of  the 
law  was  to  establish  a  system  of  national 
banking  institutions  In  order  to  provide  a 
uniform  and  secure  currency  for  the  people, 
and  to  facilitate  the  operations  of  the  treas- 
ury of  the  United  States.   •   •   •   It  was 
deemed  consistent  with  these  national  uses, 
and  otherwise  expedient,  to  grant  to  the 
states  the  authority  to  tax  them  within  the 
limits  of  a  rule  prescribed  by  the  law.  In 
fixing  those  limits  It  became  necessary  to 
prohibit  the  states  from  Imposing  such  a 
burden  as  would  prevent  the  capital  of  In- 
dividuals from  freely  seeking  investment  In 
institutions  which  it  was  the  express  object 
of  the  law  to  establish  and  promote.    *    »  • 
The  business  of  banking,  as  defined  by  law 
and  custom,  consists  in  the  issue  of  notes 
payable  on  demand,  intended  to  circulate 
as  money  where  the  banks  are  banks  of  is- 
sue; In  receiving  deposits,  payable  on  de- 
mand;   in  discounting  commercial  paper; 
making  loans  of  money  on  collateral  secu- 
rity; buying  and  selling  bills  of  exchange; 
negotiating  loans,  and  dealing  in  negotiable 
securities  issued  by  the  government,  state 
and  national,  and  municipal  and  other  cor- 
porations.   These  are  the  operations  In 
which  the  capital  invested  in  national  banks 
Is  employed,  and  it  is  the  nature  of  that  em- 
ployment which  constitutes  It  in  the  eye  of 
this  statute   'moneyed  capital.'  Corpora- 
tions and  Individuals  carrying  on  these  oper- 
ations do  come  into  competition  with  the 
business  of  national  banks,  and  capital  In 
the  hands  of  Individuals  thus  employed  Is 
what  is  Intended  to  be  described  by  the  act 
of  congreasL  That  the  words  of  the  law 
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mast  be  bo  Utnlted  appears  from  another 
consideration.  They  do  not  embrace  any 
moneyed  capital  In  the  sense  just  defined, 
except  that  In  the  hands  of  IndlTldual  citi- 
zens. Tbia  excludes  moneyed  capital  In  the 
hands  of  corporations,  although  the  business 
of  some  corporations  may  be  aucb  as  to 
make  the  shares  tbereln  belonging  to  Indi- 
viduals moneyed  capital  In  their  hands,  as 
in  the  case  of  banks,"  The  opinion  takes 
up  the  matter  of  trust  companies.  After 
commenting  upon  certain  legislation  of  the 
state  of  New  Tork  In  respect  to  them,  and 
Dot  material  to  consider  at  this  time,  the 
court  said:  "Trust  companies,  however,  in 
New  York,  according  to  the  powers  confer- 
red upon  them  by  their  charters,  and  habit- 
ually exercised,  are  In  no  proper  sense  of 
the  word  banking  institutions."  After  enu- 
merating the  general  powers  of  trust  com- 
panies, the  court  said:  "It  is  evident,  from 
this  ennmeratlon  of  powers,  that  trust  com- 
panies are  not  banks  In  the  commercial 
sense  of  that  word,  and  do  not  perform  the 
functions  of  banks  in  carrying  on  the  ex- 
changes of  commerce." 

In  the  case  at  bar  the  appellants*  counsel 
contends  that,  since  the  decision  of  the  case 
last  dted.  the  powers  of  trust  companies 
have  been  increased  by  the  banking  iaw  of 
18^  (Chapter  68»,  i  166),  as  It  confers  upon 
Ihem  all  the  powers  prescribed  by  the  statute 
laws  of  the  state  of  New  York  to  banks  cre- 
ated thereunder,  except  the  power  to  emit 
bills  which  circulate  as  money.  While  this 
statement  Is  unintentionally  much  broader 
than  the  detailed  provisions  of  the  statute  re- 
ferred to  warrant,  yet  It  Is  true  that  trust 
companies  exercise  the  powers  conferred  up- 
on Individual  banks  and  bankers  by  section 
55  of  the  banking  act.  and  subject  to  Its  re- 
strictions. This  section  fixes  the  rate  of  In- 
terest to  be  charged,  and  Imposes  penalty  for 
violation  of  Its  provisions.  It  Is,  however,  to 
be  remembered  that  trust  companies  are 
very  much  limited  as  to  tbe  money  they  can 
nse  for  these  puriKtses.  Their  capital  must 
be  Invested  in  United  States  bonds,  state  or 
municipal  bonds,  or  first  mortgage  bonds  on 
improved  real  estate,  and  is  thereby  sepa- 
rated from  the  surplus  and  deposits  of  tbe 
company  that  may  be  used  tor  the  purposes 
to  which  reference  has  been  made.  A  trust 
company  accepts  and  executes  all  trusts  of 
every  description  committed  to  it  by  any  per- 
BOQ  or  corporation,  or  any  courts  of  record; 
receives  the  title  to  real  or  personal  estate  on 
tnists  created  in  accordance  with  the  laws  of 
the  state,  and  executes  such  trusts;  acts  as 
Agent  for  corporations  In  reference  to  the  Is- 
suing, registering,  and  transferring  certifi- 
cates of  stock  and  bonds  and  other  evidences 
9t  debt;  accepts  and  executes  trusts  for  mar- 
ried women  In  respect  to  their  separate  prop- 
erty, and  acts  as  guardian  for  the  estates  of 
infants.  It  Is  very  obvious  that  trust  com- 
panies are  not.  In  the  legal  or  commercial 
toue,  allseed  in  the  business  of  banklnit 


A  national  bank  Is  authorized  to  Issue  notes 
payable  on  demand  intended  to  circulate  as 
money,  and,  while  compelled  to  secure  Its 
circulation  by  the  deposit  of  United  States 
securities,  it  can  employ  the  balance  of  Us 
capital  for  business  purposes,  thereby  secur- 
ing a  profitable  return  for  its  stockholders. 
A  national  bank  occupies  a  distinct  field  of 
operation  as  compared  vrltb  a  trust  company, 
and  enjoys  privileges  that  are  not  accorded 
to  tbe  latter,  which  are  the  source  of  great 
profit 

It  Is  also  to  be  borne  In  mind  that  the  fed- 
eral government  Imposes  a  tax  of  10  per  cent.. 
on  the  bills  Issued  by  state  banks,  which 
practically  prevents  them  from  competing 
with  national  banks  in  jnitttng  out  circula- 
tion, which  Is  greatly  to  the  advantage  of  the 
latter. 

In  the  case  of  Owensboro  Nat  Bank  v. 
Owensboro,  173  U.  S.  664.  19  Sup.  Ct.  537,  43 
L.  Ed.  851,  the  supreme  court  of  the  United 
States  referred  to  section  5218  of  the  United  - 
States  Revised  Statutes,  and  held,  reviewing 
some  of  the  former  cases,  that  it  is  tbe  meab- 
ure  of  power  of  the  state  to  tax  national 
banks;  that  power  being  confined  to  a  taxa- 
tion of  the  shares  of  stock  in  the  names  of 
the  shareholders  and  to  an  assessment  of 
the  real  estate  of  tbe  bank.  Mr.  Justice 
White  uses  this  language  (page  677,  173  U. 
S.,  page  540,  19  Sup.  Ct.,  and  page  856,  43  L. 
Ed.):  "This  question  was  examined,  and  it 
was  decided  that,  as  the  shares  of  stock  In 
the  hands  of  the  shareholders  were  distinct 
and  different  subjects-matter  of  taxation 
from  the  property  or  rights  of  the  bank,  that 
therefore  the  power  conferred  By  congress 
could  be  exercised  so  as  to  tax  the  share- 
holders, even  although  the  property  of  the 
bank  was  Invested  In  nontaxable  bonds  of 
the  United  States,  because  the  two  were  dis- 
tinct and  different  things.  *  •  *  These 
cases  [referring  to  Van  Allen  v.  Assessors, 
and  other  cases],  interpreting  the  act  of  con- 
gress, have  never  been  questioned,  and,  in- 
deed, form  the  basis  upon  which  the  taxa- 
tion of  the  shares  of  stock  In  the  names  of 
tbe  shareholders  allowed  by  the  act  of  con- 
gress have  been  made  efflcaclotia  for  the  pur- 
pose of  bringing  a  vast  amount  of  property 
within  the  taxing  power  of  the  states  which 
would  have  been  eKluded  bad  not  the  princi- 
ples which  tbe  cases  annoonced  been  estab- 
Ushed." 

We  have  not  deemed  It  necessary  to  con- 
sider in  detail  the  various  points  argued  by 
the  appellants.  It  Is  sufficient  to  say  that, 
after  an  examination  of  them,  we  see  no  rea- 
son to  disturb  the  order  of  the  appellate  divi- 
sion. The  Older  appealed  from  should  be 
affirmed,  with  coats. 

PABKER.  C.  J.,  and  aBBIEN,  MARTIN, 
VANN,  and  liANDON.  JJ..  concur.  HAIOHT, 
J.t  not  voting. 

Order  affirmed. 
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SPENCB  v.  HAM. 

'Conrt  of  Appeals  of  New  York.   June  5,  1900.) 

APPEAL  AND  ERROR— REVERSAL-QUESTIONS 
OP  FACT  AND  lAW— PRESUMPTION— BUILD- 
ING CONTRACT  —  SUBSTANTIAL  PBRFORbl- 
ANGB  —  DEFECTS  —  RBHBDY  —  BURDEN  OF 
PROOF— DEVIATION. 

1.  Since  Oode  Qv.  I'roc.  S  1338,  prorides  that, 
on  an  appeal  to  the  court  of  appeals  from  a  re- 
versal of  a  judgment  on  a  referee's  report,  it 
must  be  presumed  that  the  judgment  was  not 
reversed  on  a  question  of  fact  unless  the  con- 
trary appears  in  the  record,  where  it  appears 
from  the  appellate  division's  opinion  that  it 
was  Its  iuteution  to  reverse  the  judgment  on 
the  facts  as  well  as  the  law,  but  the  order  of 
reversal  is  silent  on  the  subject,  the  only  errors 
open  to  consideration  by  the  court  of  appeals 
are  whether,  on  the  facta  found  by  the  referee, 
his  conclusion  of  law  ia  correct,  whether  an  es- 
sential fact  waa  found  without  any  evidence 
which,  according  to  any  reasonable  view,  would 
warrant  it,  and  whether  a  material  error  was 
committed  in  receiving  or  rejecting  evidence. 

2.  In  an  action  by  a  bnilding  contractor  for 
a  balance  due  him  on  the  contract,  the  bur- 
den la  on  the  plaintiff  to  proT«  the  cost  of 
remedying  unsuDstantial  defects  where  sub- 
stantial performance  is  shown;  and  a  finding 
that  plaintiff  was  entitled  to  judgment  for  the 
reason  that  defendant  did  not  prove  the  cost  of 
remedying  such  defects  waa  error. 

3.  Where  a  building  contract  provided  that 
girders  of  a  certain  length  should  be  properly 
placed,  and  that  a  wooden  partition  should  be 
pieced  on  a  brick  wall  in  the  basement,  a  fail- 
ure to  put  In  such  girders  and  partition  con- 
stituted a  substantial  deviation  from  the  gen- 
eral plan  of  the  work,  which  precluded  a  find- 
ing of  substantial  performance  of  the  contract. 

Appeal  from  supreme  court,  appellate  dlvl- 
Bion,  Third  department. 

Action  by  George  Spence  against  Albert 
W.  Ham  for  balance  due  on  a  building  con- 
tract. From  a  judgment  of  the  appellate  dl- 
vMloa  (60  N.  Y.  Snpfi.  960)  reversing  a  judg- 
ment in  favor  of  plaintiff,  plaintiff  appeals. 
Affirmed. 

This  action  was  brought  to  recover  a  bal- 
ance aUeged  to  be  due  the  plaintiff  from  the 
defendant  upon  a  building  contract  entered 
Into  by  tbem  on  ttie  IStb  of  September,  1888. 
The  pliUntlff  alleged  performance,  admitted 
the  paymtmt  of  ^SOO  on  account,  and  aonght 
to  recover  a  balance  of  V2,0M.97.  wtalcli  In- 
dtided  the  anm  of  1644.97  claimed  to  be  due 
for  extra  work.  The  defendant,  among  otb- 
er  defenies,  denied  that  the  contract  had 
beea  performed  on  tbe  part  ct  the  plaintiff. 
The  referee  before  whom  tbe  action  was 
tried  found  generally  that  the  contract  had 
been  substantially  performed,  but  he  also 
found  specifically  as  follows:  "There  were 
Blight  Mulsslons  and  deviations  in  the  per- 
formance of  the  contract  and  specifications 
by  the  plaintiff  from  llie  strict  letter  of  the 
contract,  but  such  omissions  and  deviations 
were  through  Inadvertence  on  the  plaintiff's 
part,  and  were  not  willful  or  IntentlonaL 
Some  of  said  omlsslMU  and  deviations  were 
at  the  request  and  with  the  consent  of  the 
defendant  Other  omloslons  and  deviations 
were  necessary  or  desirable  If  the  building 
was  to  be  properly  constructed,  and  such 


omissions  would  be  usual  and  customary  to 
a  house  buUt  on  tbe  plan  of  the  house  In 
question.  Such  omUnlons  and  deviations  did 
not  prevMit  a  substantial  performance  of  Uie 
contract,  and  w^  In  no  wise  repugnant  t» 
it.  Such  omlssltms  and  deviations  of  the 
work,  arising  neither  from  the  consent  4tf  tbe 
owner  nor  necessity,  consisted  chiefly  as  Col- 
lows:  Failure  to  ^ace  bridging  In  certaiB 
places  provided  by  the  contract;  fiUlure  to- 
supply  certain  collar  braces;  foHnre  to  have 
girders  of  certain  length,  and  properly  pla- 
ced; failure  to  have  trlnunm  and  headers 
double  Instead  of  sln^  according  to  the 
contract;  Calhire  to  put  drawers  and  ahclves 
In  closeto,  pursuant  to  plans  and  spedflca- 
tlons;  failure  to  place  wooden  partition  on  » 
brick  wall  in  basement  Sucb  defects  and 
other  small  defects  a^earbic  In  the  build- 
ing, proved  to  be  due  to  any  fault  on  the 
part  of  the  plaintiff,  coidd  be  remedied  for 
fifty  dollars,  which  Is  an  adequate  allowance 
for  tbe  same  undN"  the  evidence.  7^  de- 
fendant might  have  been  entitled  to  a  great- 
er allowance  on  account  of  the  defective  per- 
formance if  he  had  proved  and  claimed  what 
it  would  have  cost  to  complete  the  contract 
dtrlctly  according  to  Its  tonns.  But  he  did 
not  give  such  proof,  and  hsice  there  is  no 
basis  for  such  allowance.'*  He  found,  as  a 
conclusion  of  law,  that  the  plaintiff  was  en- 
titled to  recover  the  sum  of  9202.S2  for  e^tn 
work,  together  witb  the  balance  unpaid  up- 
on the  original  contract  after  deducting  $50 
on  account  of  "Immaterial  dtfects  in  the 
plaintiff's  work.'*  The  Judgment  ^tered  ac- 
cording^ was  reversed  by  the  appellate  di- 
vision; the  order  of  reversal  being  genraal 
In  form,  with  no  statement  that  tiie  Judg- 
ment was  reversed  or  the  new  trial  granted 
upon  a  question  of  fact 

GeorgeB.Wemngton,forappellant.  Charles 
B.  Patt«son,  for  respondent 

VANN.  J.  (after  stating  the  facts).  Ac- 
cording to  the  opinion  of  the  ^iwllate  divi- 
sion, It  waa  the  intenticm  of  that  court  to  re- 
verse the  Judgment  upon  the  facts  as  well 
as  the  law;  but,  as  the  order  of  reversal  Is 
sUent  upon  the  snt^ect,  tiie  statute  compels 
us  to  presume  that  the  Judgment  was  not  re- 
versed upon  a  question  of  fact  Oode  Civ. 
Proe.  S  1338;  Bomeisler  v.  Forster,  IM  N. 
Y.  228,  48  N.  E.  634,  '89  L.  R.  A.  2iO;  Koeh- 
ler  V.  Hngbes,  148  N.  Y.  B07,  42  N.  B.  lOBl. 
It  Is  Important  for  counsel,  In  preparli^  a 
Judgment  or  order  to  carry  Into  effect  the  de- 
cision of  an  appellate  dlvltfon,  to  see  tiiat  It 
Is  so  drawn  as  to  properly  ecpress  what  the 
court  actually  decided.  We  have  repeatedly 
called  attention  to  the  necessity,  when  the 
reversal  Is  on  the  facts  or  when  the  affirm- 
ance Is  tmanlmoua  of  so  stating  In  the  order 
or  Judgment  yet  cases  are  constantly  com- 
ing before  us  In  which  the  rights  of  parties 
are  sacrificed  by  a  disregard  of  the  practice 
established  by  the  legislature  or  tbe  court 
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The  cuDdltloD  of  tbe  record  leoTea  only 
three  claeses  of  enon  open  to  our  oonsldera- 
tkn:  (1>  Whether,  upon  the  facts  found  bj 
the  referee,  hlB  conclnslon  ctf  law  It  e(»:rect; 
(2)  whether  an  eseentlal  fact  was  found  with- 
out any  evidence  which,  aecordlhg  to  any 
reasonable  view,  would  warrant  it;  (3)  wheth- 
er a  material  error  was  committed  In  receiv- 
ing or  rejecting  eviduice.  Gannon  t.  Mc- 
Gufre.  100  N.  Y.  470,  65  N.  E.  7;  Petrle  t. 
Tnntees,  158  N.  Y.  458,  63  N.  E.  216;  Edeon 
T.  Bartow.  154  N.  Y.  109,  48  N.  E.  541;  Otten 
T.  RaUway  Ca,  150  N.  Y.  386,  44  N.  B.  1033. 
If  the  referee  committed  one  or  more  errors 
under  this  claaaiflcatton,  the  order  of  the  ap- 
pellate dlvIslMi  reversing  his  judgment  upon 
a  qtKstlon  of  law  only  ihould  be  affirmed; 
otherwise,  it  should  be  reversed. 

The  referee  found  that  the  contract  in  ques- 
tion had  been  substantially  performed  by  tbe 
plaintiff,  yet  he  also  found  certain  omlaslons 
and  dtfecta  for  which  he  aUcKwed  oHnpensa- 
tlon  to  the  defendant,  and  certain  other  omls* 
sions  and  defects  for  which  be  allowed  no 
compensation  because  the  defendant  did  not 
prove  what  It  would  cost  to  complete  the  con- 
tract in  this  regard!  Thus,  upon  the  face  of 
the  report  the  question  arises  whether  the 
burden  was  iqton  tbe  contractor  or  the  owner 
to  show  what  it  would  cost  to  remedy  de- 
fects. The  question,  as  presented  by  the  rec- 
ord, la  the  same  as  If  the  plaintiff  had  al- 
lied substantial  Instead  of  complete  perform- 
ance, because  that  la  the  basis  upon  which  he 
recovered.  In  order  to  recover  at  all,  he  was 
obliged  to  show  either  full  or  substantial  per* 
formance.  Upon  showing  full  performance 
be  could  recover  the  full  contract  price,  but 
npon  showing  snbstantlal,  which  is  but  partial, 
performance,  he  conld  only  recovw  the  con- 
tract price  after  deducting  the  siuu  required 
to  remedy  the  omissions  which,  ^en  reme- 
died, would  make  performance  complete. 
Bach  par^  would  thus  get  what  he  was  equi- 
tably entitled  to,— the  plaintiff,  payment  for 
all  that  he  did;  and  the  d^endant,  compen- 
sation for  all  that  the  plaintiff  omitted  to  do. 
Oiearlj,  ttiere  dundd  be  no  recovery  for  what 
the  plaintiff  agreed  to  do  but  did  not  do,  yet 
■acta  to  tbe  effect  of  the  dediUon  we  are  re- 
Tienring.  Substantial  performance  la  per- 
formance except  as  to  unsubstantial  omis- 
Bfona,  with  compensatlm  therefor.  When  the 
omission  is  slight  and  unintentional.  In  rader 
to  prevent  the  bardshlp  of  a  fitllure  to  re- 
cover evoi  for  that  wbidi  was  well  done^ 
ccMiqMiiaatlon  Ja  snbstituted.  i»o  tanto,  tvr 
performance.  This  la  the  modem  rule,  adopt- 
ed upon  tbe  theory  that  the  parties  are  pre- 
snmed  to  have  impliedly  ^n»ed  to  do  what 
was  reasonable  under  all  the  drcomstances 
with  reference  to  the  subtJect  of  performance. 
Tboa.  it  was  said  hi  Woodward  v.  Fuller,  80 
K.  Y.  S12.  315:  "If  the  plalnUff  is  to  be  held 
strictly  to  the  terms  of  bis  contract,  he  must 
fall  to  recover  thereon,  and  that  he  idiould 
be  Is  the  effect  of  tbe  earlier  cases  In  this 
state.  See  those  dted  in  the  opinion  of  Corn- 


stock,  J.,  Itt  Smith  V.  Brady,  17  N.  T.  186. 
But  there  has  tieen  a  relaxation  of  that  rule, 
and  now  on  such  a  contract  there  may  be  a 
recovery  without  a  literal  or  exact  perform- 
ance of  it  It  is  now  the  rule  that  where  a 
builder  has  in  good  faith  Intended  to  comply 
with  tbe  contract  and  has  substantially  com- 
piled with  It  although  there  may  be  sUgbt 
defects,  caused  by  Inadvertence  or  uninten- 
tional omissiona,  be  may  recover  tbe  contract 
price,  less  the  damages  on  account  of  such 
defects."  So,  In  Nolan  v.  Whitney,  88  N.  Y. 
GiS,  049,  the  court  announced  that:  "It  Is  a 
general  rule  of  law  that  a  party  must  per- 
form hJs  contract  before  be  can  claim  the  con- 
sideration due  him  upon  performance,  but 
the  performance  need  not  in  all  cases  be 
literal  and  exact  It  Is  sufficient  If  the  party 
bound  to  perform,  acting  In  good  faith,  and 
Intending  and  attempting  to  perform  his  am- 
tract  does  so  substantially;  and  then  he  may 
recoT»  for  his  work,  notwithstanding  sllgbt 
or  trivial  defects  In  performance,  for  which 
compensation  may  be  made  by  an  allowance 
to  the  other  party."  We  quote  from  stlU  an- 
other case  as  follows:  "The  question  of  sub- 
stantial performance  depends  somewhat  on 
the  good  faith  of  the  contractor.  If  he  has 
Intended  and  tried  to  comply  with  the  con- 
tract and  has  succeeded,  except  as  to  some 
slight  things  omitted  by  Inadvertence,  he  will 
be  allowed  to  recover  the  contract  price,  less 
the  amoont  necessary  to  fully  compensate  the 
owner  for  the  damages  sustained  by  the  omis- 
sion. Woodward  v.  Fuller.  80  N.  Y.  812; 
Nolan  V.  Whitney,  88  N.  Y.  648;  PhiUIp  v. 
Gallant  62  N.  T.  256,  264;  Glados  v.  Bhick. 
50  X.  Y.  145,  B.  c.  67  N.  Y.  663,  566;  John- 
son T.  De  Peyster,  50  N.  Y.  066;  Sinclair  v. 
Talbnadge,  85  Barb.  602."  Van  Gllef  Van 
Vechten,  130  N.  Y.  571.  679,  29  N.  EL  1017. 

He  who  relies  upon  anbstantial  as  con- 
trasted with  complete  performance  must 
prove  the  e^Qiense  of  supplying  tbe  omissions, 
or  he  fans  in  his  proof;  for  he  cannot  re- 
cover for  full  performance  when  a  part  of 
the  contract  is  still  unperformed.  The  doc- 
trine of  substantial  performance  necessarily 
includes  compensfUion  for  all  dtfecta  whldi 
are  not  BO  slight  and  insignificant  as  to  be 
safely  "overloiAed  on  the  principle  of  de  min- 
imis non  curat  lex.**  Van  CUef  v.  Van  Vech- 
ten, supra.  Unaubstantial  defects  may  be 
cured,  but  at  the  ovenae  of  tbe  contractor, 
not  of  the  owner.  The  contractor  cannot  re- 
cover the  oitlre  contract  price  when  defects 
or  omissions  appear;  for  he  must  show,  not 
only  tliat  they  were  unsubstantial  and  nnln- 
tentional,  but  also  the  anumnt  needed  to 
piake  them  good,  ao  that  it  can  be  deducted 
from  the  contract  price,  and  a  recovery  bad 
for  the  balance  only.  This  is  an  essential  part 
of  substantial  performance,  and  hence  the 
proof  should  be  furnished  by  the  one  who 
claims  substantial  performance.  ZImmer- 
mann  t.  Jourgenaen.  14  X.  Y.  Supp.  648;  Id.. 
70  Hun.  222,  228,  24  N.  Y.  Supp.  170;  afflrm- 
ed  in  144  N.  Y.  656,  89  N.  B.  868;  Qitler  v. 
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Close,  5  Car.  &  P.  33T;  Chit  Coat.  (13tli  Ed.) 
020;  1  MudB.  Bldg.  Cont.  p.  384.  There  was 
uothlng  decided  In  Heckmann  v.  Pinkney.  81 
N.  Y.  211,  wbich  Is  relied  upon  by  the  plain- 
tiff, that  is  In  conflict  with  these  views;  for 
In  that  case  the  referee  found  that  the  "de- 
fendant bad  waived  performance  as  to  the 
Items  wherein  there  was  not  perfect  per- 
fOTmance."  When  the  plaintiff  shows  that 
he  performed  his  contract,  he  Is  entitled  to 
judgment  for  the  contract  price;  but  whea 
he  shows  that  he  performed  his  contract,  ex- 
cept that  through  inadvertence  he  omitted  to 
do  some  unsubstantial  things,  be  Is  not  enti- 
tled to  recover  anything  until  he  shows  that 
the  things  omitted,  If  worthy  of  any  atten- 
tion whatever,  can  be  supplied  for  a  com- 
paratively small  sum,  in  which  event  he  can 
recover  the  contract  price  after  deducting 
that  sum.  This  rule  is  liberal  to  the  con- 
tractor, for  it  allows  him  to  recover  when 
he  has  not  fully  performed,  and  It  cannot  be 
extended  without  danger  to  tbe  Integrity  of 
the  contract  As  he  does  not  ^ow  full  per- 
formance, it  Is  not  requiring  too  much  of 
him  to  show  what  It  will  cost  to  remedy  the 
defects,  In  order  to  permit  him  to  recover  the 
contract  price,  less  the  sum  allowed  for  de- 
fective performance.  It  Is  for  him  to  show 
this;  for  otherwise  the  owner  could  say,  "Am 
I  to  [lay  according  to  my  promise,  when  the 
contractor  does  not  perform  according  to 
his?"  Hie  one  who  falls  In  fully  performing, 
and  who  Invokes  the  doctrine  of  substantial 
performance,  must  furnish  the  evidence  to 
measure  the  compensation  for  the  defects, 
as  that  is  the  substitute  for  his  failure  to  dc 
as  be  agreed.  The  learned  referee  therefore 
Inadvertently  committed  an  error  of  law 
when  he  found  that  the  defendant  would 
have  been  entitled  to  a  greater  allowance  on 
account  of  defective  performance  if  he  had 
proved  and  claimed  what  It  would  cost  to 
complete  the  contract  strictly  according  to 
its  terms,  as  it  was  for  the  plaintiff,  not  for 
the  defendant  to  furnish  the  evidence  to 
measure  the  allowance  for  omissions  and  de- 
fects. 

We  are  also  of  the  opinion  that  he  fell  into 
further  error  when  he  foqnd  that  the  defects 
"for  which  the  plaintiff  la  held  to  be  respon- 
sible were  not  pervasive,  and  did  not  consti- 
tute a  deviation  from  the  general  plan,  and 
were  not  so  essential  that  the  objects  of  the 
parties  In  making  the  contract  and  Its  pur- 
pose have  not  without  difficulty,  been  accom- 
plished." We  find  no  evidence  which,  ae- 
cordli>«  to  any  reasonable  view,  supports  this 
finding,  so  far  as  the  "failure  to  have  girders 
of  certain  length  and  properly  placed,"  and 
the  "failure  to  place  wooden  partition  on  a 
brick  wall  in  basement,"  are  concerned. 
These  were  structural  defects,  which  affected 
the  solidity  of  the  building,  and  tended  to 
defeat  the  ohject  of  the  contract.  They  were 
deviations  from  the  general  plan  of  so  essen- 
tial a  character  that  they  cannot  be  remedied 
without  partially  reconstructing  the  building. 


and  hence  do  not  come  within  the  role  of 
substantial  performance,  with  compensation 
for  unsubstantial  omissions.  Ckrouch  r.  Gut- 
mann,  134  N.  Y.  45,  31  N.  E.  271.  The  law  Is 
not  satisfied  by  allowing  the  expense  of  a 
new  girder,  for  Instance,  considered  simply 
as  a  stick  of  timber  of  the  right  size;  for  the 
defective  girder,  which  partially  supports  tba 
building,  must  be  removed,  and  another  put 
in  Its  place,  In  wder  to  remedy  the  defect 
While  It  may  be  possible  to  make  the  sub- 
stitution, the  process  to  difficult  and  apt  to 
Injure  the  structure,  and  hence  the  defect 
cannot  be  regarded  as  unsabstantiaL  The 
order  appealed  from  should  be  affirmed,  and 
judgment  absolute,  with  costs,  directed 
against  the  plaintiff,  in  accordance  with  the 
stlpniatf(Hi  given  upon  brii^liv  tbe  aH>e^ 

PARKER,  a  J.,  and  O'BRIEN,  BARTLETT 
(HAIOHT,  J.,  on  last  ground  stated  In  (pin- 
ion), and  MARTIN,  J3n  concur.  LAMDON, 
J.,  not  sitting. 

Order  affirmed.  et& 


<18B  111.  537) 

STEVENSON  et  nx.  T.  CAMPBELL  et  aLi 

(Supreme  Court  of  Ullnt^.  April  17, 1900.) 

VENDOR  AND  PURCHASER  —  BONA  FIDS  PUR- 
GHASBR  —  BVIDENCB  —  POSSESSION  OP  DB- 
PRAUDED  VBNDORr-NOTICB-BISTOPPEU 

1.  Complainant  was  iaduced  to  convey  his 
bouse  and  lot  for  a  worthless  note  and  mort- 
gage by  false  representations  of  the  agent  of 
the  owner  thereof.  Tbe  deed  was  made  to  a 
day  laborer  who  bad  no  property.  He  convey- 
ed to  defendant,  who,  though  he  lived  but  2^^ 
blocks  from  the  house,  had  never  beea  in  it 
when  be  bonght  it  did  not  know  the  number 
of  rooms  or  improvements  it  contained,  the 
condition  of  its  interior,  or  the  size  of  the 
lot,  and  did  not  inquire  about  the  taxes.  The 
consideration  paid  by  defendant  was  mnch  less 
than  the  house  and  lot  were  worth.  Defend- 
ant made  no  inquiry  of  complainant  who  re- 
mained in  possession  after  learning  that  be 
had  been  swindled.  Held,  that  defendant  was 
not  a  bona  fide  purchaeer  without  notice. 

2.  Though  tbe  continued  possession  of  de- 
frauded vendor  may  not  operate  as  absolute 
notice  of  the  fraud  to  a  purchaser  from  the 
vendee,  it  is  a  circumstance  to  be  considered  in 
connection  with  other  facts  on  the  question  of 
notice  and  good  faltb. 

3.  A  compromise  agreement  between  one  in 
possession  of  land,  claiming  title,  and  that  he 
was  Induced  by  fraud  to  convey  it,  and  ooe 
claiming  to  be  a  bona  fide  purchaser  from  tbe 
grantee,  whereby  they  were  to  have  a  kind  of 
Joint  possession  until  the  controversy  was  set- 
tled, though  in  the  form  of  a  lease,  will  not  es- 
top the  former  from  denying  such  purchaser's 
title. 

Error  to  circuit  court.  Champaign  county; 
Francis  M.  Wright  Judge. 

Bill  by  Harry  E.  Stevenson  and  wife 
against  David  L.  Campbell  and  others.  From 
a  decree  dismissing  the  bill,  plaintiffs  bring 
error.  Reversed. 

White  &  I>obbina,  for  plaintiffs  In  error 
Levria  &  Lewis,  T.  J.  Smith,  Roy  Wright 

1  RslieulDg  dflDlsd  JiUM  8,  IWMk 
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and  Eteilck  ft  Berrlck.  for  detoidftntB  In  m- 

m. 

CABTWRIOHT,  C.  3.  The  appellants, 
Htny  BL  StOTenaon  and  MatUe  A.  Steren- 
100.  tal0  wife)  lOed  their  bill  In  ttw  drcnlt 
«nirt  of  Cbampalgn  county  to  set  aside  a 
eoDTeyance  of  their  hiHue  In  Ohampalgn  to 
tlw  appellee  John  B.  Bnmat  and  a  deed  by 
Soma  and  vlf  e  to  the  a]K>rtlee  DaWd  h. 
Campbell,  on  the  ground  of  alleged  fraud,  by 
vUdi  They  were  cheated  ont  of  the  prem- 
laea.  The  UU  set  forth  the  aUeged  fnuid. 
and  also  charged  a  fraudidwt  attempt  oa 
the  part  of  Campbell  to  estop  them  by  ob- 
tainlng  a  contract  from  the  complainant 
Harry  B.  Bterenaon,  hi  the  form  of  a  lease. 
Da^  L.  Campbell,  John  B.  Simia,  Cora  R. 
Soma,  his  wife,  and  Charles  U  Wlnalow, 
woe  made  defendants,  and  answers  were 
filed  draylng  the  fraud;  and  Campbell  set  up 
that  he  was  an  Innocent  purchaser  of  the 
pranlsea  for  value,  without  notice,  and  that 
complainant  Barry  E.  Sterenson  was  estop- 
ped to  doiy  hla  tttie  because  of  the  execntlmi 
of  said  lease.  The  Issues  were  referred  to  a 
i^edal  mast»  tn  chancery,  to  take  and  re- ; 
port  the  erldmce  with  his  cmudnslons.  Be 
reported  the  eridence,  with  the  oonclualon 
"that  some  *a  the  material  allegations  of  the 
omidainants'  bill,  necessary  to  afford  the 
relief  prayed  in  said  bill,  are  not  proTOi  by 
the  erldence  in  the  case,**  and  that  **tbe  equi- 
ties <tf  the  case  are  with  the  d^Ienduits." 
The  court  referred  the  cause  back  to  the  spe- 
cial master  to  find  facta.  The  master  01ed 
an  additional  report,  but  did  not  find  any- 
thing on  the  aneatlon  of  fraud  aUeged  in  the 
bin,  or  aa  to  the  allied  ftaud  In  obtelning 
Uie  leaae  which  waa  claimed  as  an  esbvpelt 
but  reported  that  btfore  the  conTeyance  to 
Campbell  he  knew  that  complalnante  had 
(xmreyed  the  premlaes  to' the  defendant  8n- 
ma,  his  grantor,  and  that  he  had  knowledge 
ctHDplalnante  were  In  possesion  of  the 
premises,  but  did  not  have  any  actual  knowl- 
edge of  the  allied  fraud  affecting  the  deed 
from  complainants  to  Soma.  The  court 
heard  the  cause  up<m  the  report,  and  enter- 
ed a  decree  finding  that  complainants  affirm- 
ed the  pnrchase  of  Campbdl  by  taking  a 
lease  of  the  premises,  and  that  Campbell  had 
no  actual  notice  of  the  aUeged  fraud,  and 
dismissing  the  bill  for  want  of  egni^,  at  the. 
coets  of  the  complainants. 

There  Is  s<nne '  ccmtradletlon  In  the  erl- 
doice,  bnt  It  is  mainly  tm  minor  questions, 
and  the  facts,  as  we  find  them  from  the  evl- 
doice,  are  substantially  as  follows:  Com- 
plainant Barry  B.  Stevenson  bdd  the  1^1 
title  of  the  lot  In  question,  upon  which  there 
was  a  dwelling  house  occupied  aa  a  home- 
stead, and  his  wife,  the  complainant  Mattle 
A.  Stevenson,  had  an  equlteble  Interest  m 
the  estate  to  about  one-half.  The  proper^ 
was  worth  about  12,800,  and  waa  subject  to 
a  mortgage  of  (SOO.  and  it  had  been  placed 
In  the  hands  of  Cyrus  Paul,  a  real-estate 
agent»  for  sale.   About  the  1st  of  January, 


1808,  Paul  communicated  with  J.  A.  Rich- 
ards, a  real-estate  agent  or  trader  living  in 
Deland,  Piatt  county,  and  Bicbards,  who 
was  acting  for  the  defendant  Charles  L. 
Winslow,  offned  to  trade  for  the  premises 
two  notes  secured  by  mortgage.  One  note 
was  tor  91,600;  and  the  other  for  |i,6S0,  and 
they  were  made  1^  J<^  West  and  Qlara 
West,  and  purported  to  be*  secured  by  a 
mortgafl^  of  said  John  West  and  Clara  West, 
of  the  town  of  Ooose  Oroek,  in  Piatt  county, 
upra  100  acres  of  land,  being  lot  No.  584  of 
^t  No.  8  of  the  Alezand»  Walcott  grant,  In 
Johnson  county,  Ky.  In  pursuance  of  the 
offer  the  cmnplalnant  Barry  Stevenson  met 
Richards  in  a  real-estate  office  in  Cham- 
paign, and  Richards  stated  that  the  defoid- 
ant  Winslow  bad  sold  this  land  in  Kentudcy 
to  West,  and  had  taken  the  notes  as  part 
pay;  that  he  had  an  ^»tract  ctf  the  land, 
bnt  he  either  said  it  was  In  Kentn^y,  or 
tiiat  he  had  giroi  It  to  Suma.  Be  represent- 
ed that  Winslow,  who  had  Indorsed  the  notes 
in  blank,  was  good,  and  owned  ovor  100 
acres  in  Piatt  county;  that  tiie  notes  were 
good,  and  the  Kentucky  land  improved  and 
cultivated,  and  worth  gEfO  an  acre.  80  far 
as  these  statemente  related  to  the  value  of 
the  notea  and  mortgage,  they  were  all  false. 
John  West  and  Clara  West  were  very  poor, 
and  had  gcme  to  Arkansas.  Tbvy  owned  no 
land,  and  could  not  pay  their  board  when 
they  left  tbia  state,  and  th^  household 
goods  were  returned  to  the  people  from 
whom  they  bonght  them.  Neither  Winslow 
nor  West  ever  owned  the  supposed  land  in 
Kentucky,  and  there  was  no  such  land  there. 
If  the  supposed  tract  was  ever  conveyed  to 
the  Waste,  they  paid  .no  attonUaa  to  It,  bnt 
went  to  Arkansas.  Winslow  had  an  Inter- 
est in  some  land,  but  he  was  not  worth  any- 
tiilng,  and  the  notes  and  mortgage  were 
wortblesa.  The  complainant  Bar^  B.  Ste- 
venson agreed,  on  these  representatlGns,  to 
make  the  trade  if  Richards  would  satisfy 
Hr.  Garwood,  a  man  who  discounted  paper, 
t^t  the  papers  wore  all  r^t,  so  that  he 
would  discount  them.  At  tiiat  time  the  de- 
fendant John  R.  Suma  anieared  on  the 
scene,  and  Richards  said  that  he  had  traded 
the  papers  to  Suma.  Soma  took  no  interest 
In  the  trade,  bnt  assented  to  whatever  was 
done  by  Richards,  who  was  acting  for  Wins- 
low; and  Richards,  Paul,  Suma,  and  Stevra- 
son  then  went  to  see  Garwood.  Garwood 
looked  at  the  papers,  and  asked  to  keep  them 
until  after  dinner.  Richards  and  Suma  say 
that  Garwood  pushed  the  mortgage  aside, 
and  said  that  he  cared  nothing  for  that,  bnt 
wanted  to  look  Into  the  papers.  Garwood 
went  to  the  bank,  and  was  told  by  the  cash- 
ier that  Winslow  was  not  strong  financially, 
that  he  had  to  sue  him  for  a  Judgment,  and 
that  he  did  not  consider  the  paper  gilt-edged. 
'  The  parties  went  back  after  dinner,  and  Gar- 
wood suggested  that  they  should  get  a  print- 
ed guaranty,  used  by  the  bank,  stamped  on 
the  note  with  a  niblrer  stamp,  and  have 
Winslow  sign  lt»  and  led  Stevenson  to  he- 
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Here  that  he  would  take  the  notes.  The 
stamp  guaranty  was  put  on,  and  Richards 
went  to  Clinton,  111.,  to  get  Wlnslow's  signa- 
ture. He  returned  with  It,  and  the  exchange 
was  made,  and  the  deed  waa  made  by  com- 
plainants to  Suma,  who  was  a  day  laborer 
and  had  no  property.  He  testified  that  he 
gaTe  Winslow  16Q  acres  in  Hays  county, 
NeK,  and  a  team  worth  9^00.  for  the  notes, 
and  made  a  deed  of  the  Nebraska  land  to 
Richards;  that  he  made  no  Inquiry  about 
the  Kentucky  land,  and  knew  nothing  about 
it,  or  wh^her  it  was  worth  or  (50;  that 
he  had  never  seen  the  Nebraska  land  which 
he  traded,  and  bad  not  been  told  anything 
about  it;  that  he  did  not  know  who  was  in 
possession;  that  he  paid  no  taxes  on  It,  and 
did  not  get  any  rent  for  it,  and  did  not 
know  whether  it  was  wild  land  or  In  culti- 
vation. Suma  did  not  go  to  see  complain- 
ants' property,  had  never  been  in  the  house 
or  on  the  lot,  and  did  not  have  the  abstract 
examined.  Neither  he  nor  Winslow  knew 
anything  abont  the  property,  and  paid  no 
attention  to  it  It  Is  beyond  controversy 
that  the  notes  and  mortgage  of  the  Wests 
never  represented,  and  were  not  intended  to 
represent,  any  value.  The  transaction  with 
complainants  was  a  fraud  from  first  to 
last  Garwood  is  dead,  and  there  Is  no  evi- 
dence, except  hearsay,  of  his  relation  to  the 
transaction.  He  refused  to  take  the  papers 
after  the  trade  was  closed.  As  to  the  par- 
ties guilty  of  the  fraud,  or  any  person  who 
bad  notice  of  It,  the  complainants  have  an 
undoubted  right  to  the  relief  prayed  for. 

The  deed  of  complainants  to  John  R.  Snma 
was  made  January  8,  1808,  and  on  the  27th 
day  of  the  same  month  Suma  and  wife  con- 
veyed the  premises  to  the  defendant  David 
L.  Campbell  for  the  stated  consideration  of 
$3,000,  subject  to  the  mortgage  of  $300. 
Campbell  gave  for  the  premises  two  notes, 
of  $600  each,  and  a  tract  of  land  In  Kansas, 
the  value  of  which  Is  not  shown;  but  Camp- 
bell testified  that  he  traded  a  jackass  for  It, 
and  that  he  could  tell  what  the  land  was 
worth  "If  you  can  tell  what  a  Jachass  is 
worth."  Although  Suma  made  the  deed  to 
Garapbell,  and  claims  that  he  was  the  pur- 
chaser from  SteveoBOB,  yet  Campbell  made 
the  deed  of  the  Kansas  land  and  the  notes  to 
Richards.  Winslow  also  claimed  that  he 
bought  complainants'  property,  and  was  up 
there  to  look  at  It  with  his  agent,  Richards, 
who  managed  the  whole  business.  Campbell 
had  never  been  in  the  house  when  he  bought 
It;  did  not  know  the  size  of  tbe  lot,  how 
many  rooms  there  were  In  the  house,  how  It 
was  lighted  or  finished,  whether  with  bard 
wood  or  otherwise,  whether  it  was  supplied 
with  gas  or  water  or  plumbing,  or  whether 
there  was  a  well  or  cistern  on  the  premises. 
He  made  no  Inquiry  whether  the  taxes  were 
paid,  or  the  Interest  on  the  mortgage.  He 
lived  In  Chamimlgn,  about  2^  blocks  from  the 
boose.  The  complainants  were  In  possession, 
whldi  tkey  had  never  snrtendered,  and  they 


had  learned  at  that  time  that  they  had  beea 
swindled.  There  Is  much  evidence  that  Camp- 
bell had  actual  notice  of  the  fraud,  but  that 
he  thought  be  could  buy  as  a  third  party  and 
hold  the  premises  notwithstanding  the  fratid. 
He  claims  that  he  obtained  his  information  of 
tbe  fraud  later,  and  that  at  the  time  of  his 
purchaK  he  did  not  know  of  It.  He  admits 
that  he  made  no  Inquiry  whatever  of  tbe  par- 
ties in  posseaslcm.  paid  no  attention  to  tbe 
matters  already  detailed,  which  parchasers  or- 
dinarily do  not  disregard,  and  does  not  show 
that  he  paid  anything  like  value  for  the  prop- 
erty. It  Is  true  tliat  a  person  in  possession 
may,  by  delivering  a  deed  of  the  premises, 
eatop  himself  from  relyli^  upon  his  poesea> 
sion  as  evidence  to  subsequent  purtAasers  tliat 
he  claims  title;  but,  if  the  possession  of  com- 
plainants would  not  operate  as  absolute  no- 
tice, it  is  a  circumstance  to  be  considered,  In 
connection  with  other  facts,  on  the  question 
of  notice  and  good  faith.  The  law  will  pro- 
tect a  bona  fide  purchaser  without  notice,  but 
In  this  case  we  think  the  evidence  shows  that 
Campbell  did  not  occii^y  that  position. 

After  Campbell  got  his  deed,  be  went  to 
get  possession  of  the  premises,  and  Stevenson 
refused  to  give  up  possession  because  the  con- 
troversy was  unsettled.  Stevenson  and  his 
wife  occupied  the  upper  part  of  the  house, 
and  had  t>een  accustomed  to  rent  the  lower 
portion.  Campbell  got  his  deed  In  January, 
and  the  following  April  It  was  agreed  that 
Stevenson  should  retain  the  upper  portion  and 
give  Campbell  possession  of  the  lower  part 
until  the  controversy  was  settled;  but  Ste- 
venson was  to  have  control  of  the  question 
who  should  go  In,  and.  If  not  agreeable  to 
blm,  he  was  to  put  the  toiant  ouL  Steven- 
son was  to  have  the  use  of  half  the  garden, 
and  the  use  of  the  stable  and  other  outbulM- 
Ings.  This  agreement  was  pnt  in  the  form 
of  a  lease  April  4,  1898.  This  contract  ran 
from  April  4.  1868,  to.  August  15,  1898,  and 
contained  the  agreement  that  no  rent  was  to 
be  paid  until  Septemb«7  1,  1898.  Stevenson 
claimed  that  he  was  defrauded  in  obtaining 
the  paper,  but,  while  it  was  put  In  the  form 
of  a  lease,  no  rent  was  to  be  paid;  and  the 
evidence  shows  tliat  It  was  nothing  but  a 
compromise  agreement  between  the  parties, 
by  which  they  were  to  have  a  sort  of  joint 
possession  until  the  controversy  was  settled. 
Campbell  had  the  house  painted  by  the  tenant 
who  occupied  the  lower  part,  and  he  put  a 
piece  of  tin  over  a  leak  In  the  roof.  There 
was  ahao  an  attempt  to  settle  the  matter  by 
Stevenson  ofterlng  to  exchange  some  land  la 
Effingham  county  with  Campbell  for  the  prem- 
ises, bat  Campbell  refused  to  do  it.  Stevoi- 
son  was  already  In  possession,  claiming  title, 
and  claiming  that  he  was  defrauded,  and 
Campbell  had  no  possession  to  turn  over  to 
him.  There  Is  nothing  In  the  agre«nent  to 
estop  him  denying  Campbell's  title.  The  de- 
cree la  reversed,  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  grant  the 
prayer  of  the  bllL  Beveraed  and  cemanded. 
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ONITEBSITr  or  ILUNOIS  GLOBE 

8AV.  BANK  «t  bLi 
(Snpreme  Oowt  of  Illinois,  April  17, 1900.) 

DTBOLTBNT  BANK— PROPERTT  OF  PRB8IDBNT 
-BQDITABLB  LIEN— STATB  UNIVER- 
SITY—PARTI  B3-RE  VI  EW. 

1.  Act  Jtrne  11,  1887,  providing  that  all 
ftnset  of  action  of  the  state  universitr  for  the 
misappropriation  of  its  funds  by  Its  officers 
fball  vest  in  the  state  officers,  does  not  affect 
t  salt  instituted  before  the  passage  of  the  act, 
vhere  the  right  of  the  unirersity  to  proceed 
^th  the  suit  was  recognised  fat  the  act. 

2.  \Mien  lands  cmiTered  by  the  president  ot 
an  insolTcnt  baolc  had  been  purchased  with 
bank  fnnds,  which  he  had  misappropriated, 
bat  which  were  afterwards  replaced  by  him, 
the  bank  has  no  claim  upon  such  property. 

3.  Where  a  lecelTer  of  an  luaolTent  bank, 
onder  an  order  of  the  court  to  open  a  safe^- 
deposit  Tanit  brionging  to  the  president  of  toe 
bank,  and  get  bank  property,  seized  individnal 
property  of  the  president,  the  bank  did  not  ae- 
qaireanequitaUe  lien  thereon,  good  against  a  sub- 
Moaent  transfer  of  the  property  by  tise  president. 

4.  Where  a  decree  In  equity  makes  a  finding 
of  fact  that  an  equitable  lien  exists  on  cer- 
tain property,  and  the  evidence  on  which  the 
finding  Is  made  is  not  in  the  record,  the  decree 
will  not  be  reversed. 

Appeal  from  circuit  court,  OooK  county; 
U.  F.  Tuley,  Judge. 

Suit  by  the  people  of  the  state  of  Illinois, 
on  the  relation  of  J.  S.  McCullough,  against 
tbe  Globe  Savings  Bauli.  From  a  decree 
against  the  University  of  Illinois  aa  inter- 
Tener»  It  appeals.  Reversed  In  part 

On  and  prior  to  April  3,  1897,  Ota^  W. 
Spalding  was  president,  principal  stoddiold- 
er,  and  mausger  of  the  Globe  Savings  Bank, 
doing  business  In  the  city  ot  Chicago.  He 
was  at  tbe  same  time  treasurer  of  the  Uni- 
versity of  nilnols.  On  that  day  the  bank 
dosed  Its  doors,  and  Spalding  left  the  state. 
On  the  5th  of  the  same  month  this  lltiga- 
tloQ  was  begun  in  the  circuit  court  of  Cook 
county  by  the  cashier  of  the  bank,  Oeorge 
B.  Churchill,  filing  a  blU  to  settle  its  busi- 
ness, and  wind  up  the  corporation.  On  the 
flUng  of  that  bni  the  Cailcago  Title  &  Trust 
Gompany  was  appoloted  receiver  of  the  bank, 
and  tbe  latter's  officers  were  ordered  to  turn 
over  to  snCh  receiver  all  Its  pri^rty.  On 
April  Stta  an  <»der  was  entered  restraining 
Spatdli^  from  Interfering  with  or  opening 
certain  safety-deposit  boxes  In  the  Globe 
safety-deposit  vaults  under  the  bank,  td 
which  be  alone  had  access,  and  from  asslgn- 
mg  or  transferring  the  contents  thereof,  un- 
til the  farther  order  of  the  court  On  April 
lOtb  the  receiver  was  ordered  to  opeD  the 
safety-deposit  boxes,  and  take  possession 
of  tbe  con^ts  "appearing  to  belong  to  the 
bank."  On  the  IStb  the  order  was  so  modi- 
fled  as  to  permit  the  University  of  Illinois 
to  take  any  conveyance  from  Spalding,  by 
way  of  security  or  otherwise,  of  any  prop- 
erty which  the  bank  did  not  own  or  have 
an  Interest  In,  but  wltbont  prejudice  to  any 
rights  the  bank  or  Its  receiver  might  have 
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by  reason  of  the  bill  and  amendments  thcore* 

to.  On  the  last-named  date  the  receiver  r^ 
ported  to  the  court  that  upon  opening  said 
boxes  It  found  therein  and  took  posseaslon 
of  certain  bonds  known  In  the  records  aa 
"Endowment  Bonds,"  snd  also  16  bonds  of 
the  town  of  Buckley,  state  of  Washington, 
dated  July  1,  1S82,  Nos.  4  to  19,  both  incln- 
alve;  17  bonds,  of  fl,000  each,  of  the  Mar- 
shal Itown  light.  Power  &  Railway  Com- 
pany. Nos.  11  to  17.  Inclusive.  27.  28b  and  63 
to  70,  both  Ittduslre;  bonds  of  the  Idaho 
Canal  Company,  Xos.  T8,  80,  95  to  100.  both 
iDcluBlve,  lift  to  m.  both  Inclusive,  337  to 
248,  both  Incluslre,  and  250  to  274,  both  In- 
clusive; 2,80Q  shares  of  stock  of  tbe  Idaho 
Canal  Company,  par  valqe  $100  per  ^ure; 
50  bonds,  of  $1,000  each,  of  the  PocateUo 
Power  &  Irrigation  Company.  On  April.  14tb 
Spalding  conveyed  and  ass^pied  by  deed  to 
the  university  tbe  bonds  so  reported  aa  se- 
curity for  an  Indebtedness  by  him  to  it  On 
the  Idth  the  university  filed  two  Intervening 
petitions,  by  the  first  claiming  the  above- 
mentioned  endowment  bonds.  By  the  sec- 
ond petition  It  was  alleged  that  at  the  filing 
of  the  bill  and  tbe  appointment  of  tbe  re- 
ceiver, and  on  April  14.  1807  <the  date  of 
the  assignment),  Spalding  was  the  owner 
of  all  the  securities  takoi  by  the  receiver 
from  the  safety-deposit  boxes  described  Iq 
the  petition,  including  the  above-named 
Buckley,  Marshalltown,  and  Idaho  Oanal 
Company  bonds,  and  claimed  the  same  un- 
der and  by  virtue  of  the  conveyance  to  It 
by  Spalding.  On  the  24th  of  May  following, 
the  attorney  general  filed  a  bill  on  behalf  of 
the  state  to  settle  the  affairs  ot  the  bank, 
and  for  the  appointment  of  a  receiver,  and 
subsequently  that  s.ult  and  the  one  begun  by 
CburcblU  were  consolidated,  the  Chicago 
TiUe  &  Trust  Company  being  again  appoint- 
ed receiver.  On  the  bearing  the  court  found, 
among  other  things,  the  following: 

"The  court,  having  considered  the  two 
Intervening  petitions  of  the  University  of 
Illinois,  filed  herein  April  19.  1897,  and  the 
Issues  made  thereon,  and  the  evidence  there- 
in, and  tbe  rights  and  interests  of  said 
university  and  of  its  trustees,  •  •  • 
finds  as  follows  with  reference  to  the  rights, 
interests,  and  obligations  of  the  said  Univer- 
sity ot  Illin<^  in.  aljout,  and  concerning  all 
and  singular  tbe  property  claimed  by  It,  de- 
scribed In  any  of  the  pleadings  herein  and 
in  Its  several  petitions,  and  all  matters  and 
tilings  Included  In  tbls  litigation  In  which 
the  said  university  and  said  state  officers, 
acting  as  aforesaid,  are  concerned.  •  •  • 
The  court  further  finds  that  at  the  time  of 
the  commencement  of  this  suit  and  at  the 
time  of  the  appointment  ot  the  receiver  here- 
in the  said  Charles  W.  Spaldli^  was  the  own- 
er of  certain  bonds,  stocks,  and  other  se- 
curities ber^nafter  spedflcally  described,  and 
that  the  same  were  In  the  private  boxes  of 
the  said  Charles  W.  Riding  at  said  time, 
and  in  bis  ezduain  snd  pefscmsl  poasnsslon; 
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cbat  OD  April  14,  1897,  Uw  aald  C3ifti1ei  W. 

Spalding,  by  an  Instnimait  duly  executed 
for  tliat  purpose,  purported  to  ctrnvey,  as- 
sign, and  transfer  *  *  *  to  the  said 
University  of  Illlnofa  all  the  said  bonds, 
stocks,  and  secorities,  the  same  being  Bpedf- 
leal^  described  therein,  as  follows.  [Hoe 
fbllowB  a  descrlptlwi  of  the  bonds,  etc.,  taken 
from  said  boxes.  Including  the  Buckley,  Blar- 
shalltown,  Idaho  Canal,  and  other  bonds  and 
stocks  as  above.] 

"The  court  finds  that  by  the  assignment 
and  transfer  the  said  nntverslty  of  Illinois 
became  the  owner,  tar  all  the  uses  and  pur^ 
poses  In  the  said  Instrument  stated,  of  all 
and  stngnlar  the  said  bonds,  stocky  and 
other  securities  mentioned  and  so  trans- 
ferred, but  subject  to  the  equities  of  the 
other  creditors  of  said  bank  to  hare  the  said 
flS,O0O,  hereinafter  refened  to  as  having 
been  taken  by  the  said  Spalding  from  Uie 
moneys  of  said  bank  after  its  failure,  re- 
turned to  said  bank  or  Its  receiver,  which 
ynM  appointed  by  tills  court  prior  to  Its 
transfer  to  the  said  University  of  lUlnols, 
and  that  ndther  Ihe  said  Globe  Savings 
Bank,  nor  Its  said  receiver,  nor  its  creditors 
or  Heffoaltamt  had  then,  nw  now  have,  any 
right  title,  or  Interest  therein,  or  any  lien 
or  charge  therefin,  with  the  exception  fol- 
lowing: Finds  that  three  of  said  bonds  of 
Pocatello  Power  &  Irrigation  Ciompany  had 
been  In  the  possession  of  the  said  Globe 
Savings  Bank  as  security  for  tbe  note  of 
B.  H.  Tlllaon,  and  that  the  said  Globe  Sav- 
ings Bank  had  a  lien  or  charge  upon  said 
three  bonds  for  the  payment  of  said  Tlllson 
note,  but  that,  after  the  closing  of  said 
bank,  and  after  the  appointment  of  the  re- 
ceiver herein,  the  same  had  been  fraudul^t- 
ly  taken  out  of  the  possession  of  the  said 
Globe  Savings  Bank  by  Spalding,  and  placed 
in  his  private  box,  and  that  the  bank  and 
its  receiver  were  entitled  to  tb&  possession 
of  said  three  Iwnds;  directs  the  receiver  to 
sell  the  said  three  bonds  for  the  payment 
of  said  Tlllson  note,  and  apply  the  net  pro- 
ceeds thereof  to  the  payment  of  said  note, 
the  balance.  If  any,  to  belong  to  the  Unlver- 
sity  of  Illinois;  finds  that  five  bonds  of  the 
Idaho  Canal  Company,  for  $1,000  each,  are 
held  by  the  receiver  as  security  for  a  note 
of  Frank  W.  Smith  for  $5,000;  directs  the 
receiver  to  sell  said  five  bonds  of  the  Idaho 
Canal  Company  at  public  sale  and  apply  the 
proceeds  of  said  sale  to  the  payment  of  said 
note,  the  balance,  if  any,  to  be  paid  to  the 
university;  finds  that  fifty-five  Idaho  Canal 
Company  bonds,  numbered  79,  80,  05  to  100, 
both  inclusive,  116  to  124,  inclusive,  237  to 
248.  Inclusive,  and  2S0  to  274.  both  Inclnalve, 
which  were,  as  above  herein  found  and 
determined.  In  the  private  box  of  said  Spald- 
ing, and  In  his  posseBslon.  when  the  receiver 
herein  was  appointed,  were  part  of  an  Issue 
of  three  hundred  bonds  of  like  amount,  date, 
and  tenor,  secured  by  a  trust  deed  of  said 
company,"— setting  forth  the  facts,  showing 


the  reissue  of  bonds  by  tiie  company,  mnA 
stating:  "TOat  on  tbe  appllcatlini  for  vatry  ot 
this  decree  connsel  for  the  University  of  Illi- 
nois, on  behalf  of  said  university  and  of  the 
state  ofilcers  authorised  by  law  to  receive 
the  proceeds  at  this  litigation,  disclaimed 
any  desire  to  claim  or  receive  any  of  tbe 
Idaho  Canal  bonds  ot  ssld  first  Issue,  or  any 
other  bonds  of  said  company  except  the 
spedfled  flfty-flve  bonds  so  assigned  to  said 
unlversl^  by  said  Spalding  and  numbered 
as  aforesaid,  and  found  by  said  receiver  In 
the  said  Spalding's  private  box  as  aforesaid. 
•  *  •  Finds  that  at  the  time  of  the  dos- 
ing of  said  bank  the  said  Spalding  fled  from 
tbe  city  of  Chicago  and  concealed  blmaelf 
at  the  Calumet  Club  grounds,  in  the  state 
of  Indiana.  And  the  court  further  finds 
that  at  the  time  the  said  Globe  Savings  Bank 
was  dosed,  on  the  Sd  day  of  April,  1897,  its 
available  cash  was  reduced  to  about  $30,000, 
and  was  known  by  said  Spalding  to  be  un- 
able to  resume  business  and  to  be  Insolvent 
but  said  Spalding  wrongfully  and  fraudu- 
lently appropriated  $16,000  out  of  the  cash 
funds  of  said  bank,  and  afterwards  used 
upwards  of  $7,000  thereof  In  payment  of 
debts  and  dues  of  the  fnnde  of  the  Univer- 
sity of  Illinois,  and  that  such  approprlatlw 
of  tbe  funds  of  said  bank  by  said  Spalding 
was  a  fraud  upon  the  rights  of  other  cred- 
itors of  ealA  bank,  and  that  said  Spalding 
cannot  in  equity  demand  the  return  of  aald 
bonds  without  first  doing  equity  by  restoring 
said  sum  of  $15,000  so  wrongfully  appropri- 
ated by  him,  and  said  university  has  no 
greater  righto  under  or  by  virtue  of  the  bill 
of  sale  or  assignment  from  said  Spalding. 
And  the  court  further  finds  that  said  Globe 
Savings  Bank  had  and  has  an  equitable 
lien  upon  said  fifty-five  bonds  of  the  Idaho 
Canal  Company  to  enforce  the  payment  to 
the  receiver  herein  of  said  snm  of  $1^000: 
And  it  appearing  to  the  court  that  tbe  said 
flfty-flve  Idaho  canal  bonds  now  In  the  hands 
of  said  receiver  In  lieu  of  the  ninety  Idaho 
Canal  bonds  so  delivered  by  said  Spalding 
to  said  GhnrehlU,  and  by  tbe  latter  to  the 
receiver,  as  aforesaid,  are  Insufficient  In  case 
of  the  sale  thereof  (if  a  sale  be  made  as  here- 
inbefore ordered),  to  repay  to  said  receiver 
the  said  $15,000  so  fraudulently  taken  from 
the  said  assets  of  said  bank  after  said  fall* 
ure;  and  that  in  equity  and  good  conscience 
said  University  of  Illinois  should  make  good 
to  said  receiver  said  $15,000.  or  any  defi- 
ciency, if  any,  that  may  arise  from  the  sale 
of  said  fifty-five  Idaho  Canal  bonds,  and 
that  the  said  twenty-three  hundred  and 
ninety  shares  of  stock  of  said  Idaho  Canal 
Company  In  the  hands  of  said  receiver  which 
were  taken  possession  of  by  said  receiver 
from  the  private  box  of  said  Spalding,  and 
said  seventeen  bonds  of  the  Marshalltown 
Light  Power  &  Railway  Company,  and 
said  sixteen  bonds  of  tbe  town  of  Buckley, 
which  beloi^ed  to  said  Spalding  prior  to  his 
transfer  ct  the  tame  to  said  Unlvwslty  of 
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nilnolB  on  the  l^tb  day  of  April,  1897,  are 
snfflclent,  tt  sold,  to  reimburse  eald  receiver 
for  the  said  $15,000  so  taken  by  said  Spald- 
ing, or  to  Bupply  any  deficiency  thereof 
which  may  arise  If  said  fifty-five  Idaho  Ca- 
nal bonds  be  sold  as  aforesaid. 

**It  Is  ordered,  unless  the  said  nnlverslt;, 
or  some  person  In  its  behalf,  shall,  on  or  be- 
fore any  such  sale  of  said  flfty-flve  Idaho 
Canal  bonds  be  made,  pay  to  the  said  receiver 
said  915,000,  with  interest  from  the  date  of 
this  decree,  or  tOiall,  within  five  days  after 
such  sale,  pay  any  deficiency  there  may  be 
found  from  the  sale  not  sufflclntr  to  pay 
said  sum  of  $15,000  and  interest,  that  said 
receiver  proceed  to  sell  the  said  twenty-three 
hundred  and  ninety  shares  of  Idaho  Canal 
stock  and  such  Marshalltown  and  town  of 
Buckley  bonds  at  public  sale,  after  five  days' 
public  notice  in  a  newspaper  published  In 
said  city  of  Chicago,  and  apply  the  proceeds 
of  said  sale,  after  paying  the  expenses  of 
said  sale,  to  the  extinguishment  of  said  equi- 
table claim  for  the  return  of  said  $16,000  and 
Interest,  aud  pay  the  remainder,  if  any,  over 
to  said  University  of  Illinois,  or  its  solicitors, 
and  that  he  retain  possession  of  the  said 
twenty-three  hmidred  and  ninety  shares  of 
stock  and  said  Marshalltown  and  town  of 
Bui^ey  bonds  until  said  $15,000  so  taken  by 
Spalding,  with  interest  thereon.  Is  paid  as 
aforesaid.  It  is  therefore  ordered,  adjudged 
and  decreed  that  unless  the  said  Charles  W. 
Spalding,  the  Universll?  of  Illinois,  or  acme 
other  person  shall  pay  to  the  receiver  herein 
the  said  sum  of  $15,000  within  ninety  days 
from  the  entry  thereof,  the  receiver  herein 
sell  Bald  fifty-five  bonds  of  the  Idaho  Canal 
Company  at  public  sale,  or  so  many  thereof 
as  may  be  necessary  to  pay  said  $15,000  and 
costs  of  sale,  and  that  said  receiver  apply 
the  proceeds  of  sale  to  the  payment  of  said 
sum  of  $15,000  and  costs  of  sale,  aud  deliver 
the  balance,  if  any,  of  the  said  bonds  so  re- 
maining unsold  to  the  University  of  Illinois 
or  its  solicitors.  And  It  Is  further  ordered 
that  the  said  receiver  be  permitted  to  bid  at 
the  sale  of  any  of  the  above-described  prop- 
erty such  sum  or  sums  as  it  may  deem  the 
same  reasonably  worth;  and  the  court  here- 
by reserves,  until  after  the  receipt  by  the 
receiver  of  said  $15,000  and  Interest,  by  sale 
or  otherwise,  all  questions  as  to  what  credit 
or  dividend  on  account  thereof.  If  any,  any 
party  In  Interest  may  be  entitled  to.  It  Is 
farther  ordered,  adjudged,  and  decreed  that 
the  receiver  herein  and  the  clerk  of  this  court 
deliver  to  the  governor,  auditor,  and  treasurer 
of  the  state  of  Illinois,  on  behalf  of  the  state 
of  Illinois,  or  to  Wilson,  Moore  &  Mcllvalne, 
soUdtors  herein  for  the  University  of  Illinois, 
on  their  behalf,  all  and  singular  the  said 
bonds,  stocks,  notes,  and  other  securities  as- 
signed by  the  said  Spalding  to  the  said  uni- 
versity as  above  herein  specifically  mention- 
ed,—that  19  to  soy,  fifty-five  Idaho  Canal  Com- 
pany bonds  (new  Issue),  etc.,  giving  their 
nmnbeis  and  amoimts;  twenty-three  hundred 


and  ninety  shares  of  stock  of  said  Company, 
par  value  $100  each;  sixteen  bonds  of  the 
.town  of  Buckley;  seventeen  bonds  of  the 
Marshalltown  Light  and  Power  Company.-— 
upon  the  payment  of  said  som  of  $15,000  up- 
on said  dividend  to  said  receiver  In  discharge 
of  the  said  equitable  lien,  and  In  default 
thereof  that  he  s^l  the  same,  and  apply  the 
proceeds  as  hereinbefore  directed." 

Then  follows  a  description  of  all  other 
bonds  and  securities  mentioned  In  the  second 
petition,  found  In  said  box^  as  reported  by 
the  recover.  By  an  amendment  and  sup- 
plement to  the  original  bill  the  bank  claimed 
an  Interest  of  Spalding  In  what  la  called 
"Ford's  Subdivision"  of  certain  real  estate,  on 
the  ground  that  it  had  been  paid  for  out  of 
the  bank  funds.  This  claim  was  resisted  by 
the  university.  The  court  found  in  Its  decree 
that,  although  certain  sums  of  money  were 
taken  Spalding  from  the  bank  and  used 
in  making  payment  for  the  lands,  the  same, 
prior  to  the  failure  of  the  bank,  had  been  re- 
paid In  cash  from  moneys  of  Spalding  derived 
from  his  individual  resources,  and  according- 
ly decreed  In  favor  of  the  university  on  that 
Issue.  Many  other  questions  were  Involved 
In  the  action  below,  and  decided,  but  the  fore- 
going statement  la  deemed  sufficient  for  an 
understanding  of  the  qneslioDs  railed  on  tiiis 
appeal. 

B.  C.  Akin,  Att7.  Gen.  (Wilson,  Moore  A 
Mcllvalne,  of  counsd),  for  appellant  Henry 
W.  Magee  and  Max  Pam,  for  appellee  the 
Chicago  Title  &  Itust  Oo.  Jdm  W.  Smith, 
for  appellee  Globe  Sav.  Bank. 

WILKIN,  J.  (after  stating  the  facts). 
Prom  the  decree  of  the  circuit  court  the  Uni- 
versity of  lUlttoIs  alone  prayed  and  was  al- 
lowed an  appeal,  and  by  Its  assignment  of 
errors  questions  only  the  order  requiring  It 
to  pay  the  bank,  or  receiver,  the  $15,000 
wrongfully  aKToprlated  by  Spalding,  as  a 
condition  precedent  to  Its  receiving  the  above- 
mentioned  honAa  and  stocks.  Appellees  as- 
signed cross  errors  upon  the  record,  by  which 
they  seek  to  question  the  ruling  of  the  court 
below  upon  the  first  intervening  petition  by 
the  university  In  holding  the  university  en- 
titled to  the  bonds,  securities,  etc.,  claimed 
by  the  second  petition,  subject  only  to  the 
lien  for  $15,000,  and  In  refusing  to  sustain 
the  bank's  claim  to  the  Ford  subdivision  In- 
terest Notwithstanding  these  assignments  of 
cross  errors,  counsel  have  Bled  no  abstract 
whatever  of  those  parts  of  the  record  upon 
-which  they  are  based,  and  no  certificate  of 
the  evidence  or  blU  of  exceptions  has  been 
filed  by  either  party.  We  have,  however, 
looked  Into  the  record— especially  the  portions 
of  the  decree  omitted  from  the  abstract  filed 
by  appellant— sufficiently  to  find  that  on  the 
facts  found  none  of  the  cross  errors  are  well 
assigned. 

Going  to  the  merits  of  all  the  claims  made 
by  the  University  of  UUnoia,  tt  la  said  by 
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coTmsel  for  the  receiver,  though  not  leriouslr 
Insisted  iqwn,  that  by  an  act  of  the  legisla- 
ture approved  June  11,  ltii)7,  all  Its  rights  of 
action  for  such  claims  became  vested  In  the 
state  officers,  and  therefore  It  could  not  main- 
tain the  suit  The  question  Is  raised  hj  nei- 
ther of  the  assignments  of  cross  errors,  and. 
jf  It  vrere,  the  contention  Is  wholly  without 
merit.  The  petitions  of  the  university  were 
pending  when  the  act  was  passed,  having 
been  filed  April  18th  prior  thereto,  and  Issues 
Joined  thereon,  and  the  statute  does  not  pur- 
port to  take  away  Its  right  to  prosecute  the 
action,  but  clearly  recognizes  the  then  pend- 
ing litigation,  and  the  right  of  the  university 
to  fwosecute  the  same.  As  to  the  Kord  snb- 
division  Interest  the  transactltm,  as  found 
by  the  court,  amounted  to  no  more  than  a 
borrowing  of  money  from  the  bank  to  invest 
In  lands  and  repaying  the  loan.  Had  Spald- 
ing failed  to  return  the  money,  the  bank,  by 
tracing  It  Into  the  land,  might  have  enfuced 
its  claim  against  It;  but  no  such  case  can  Jk 
made  ont  of  the  facts  redted  In  the  decree. 
The  decree  was  In  accordance  with  the  facts 
found.  As  to  the  bonds  described  In  the  first 
petition,  the  finding  is  that  they  were  the 
property  of  the  university,  and  In  its  posses- 
slon,  by  Its  treasurer,  at  the  bringing  of  the 
suit,  and  when  taken  from  the  safety-deposit 
boxes.  As  to  those  claimed  by  the  second 
petition,  except  as  to  those  specifically  named, 
the  finding  Is  equally  clear  and  explicit  that 
Spalding  was  the  absolute  owner,  his  title 
being  nnalfected  by  any  lien  In  favor  of  the 
bank  when  taken  possession  of  by  the  re- 
ceiver. As  we  understand  counsel  for  ap- 
pellees, their  contention  la  that,  although  all 
These  bonds  were  the  property  of  the  univer- 
sity, and  of  Spalding  when  he  conveyed,  the 
bank  had  some  sort  of  an  equItaUe  lien  upon 
them  for  the  satisfaction  of  its  creditors,  and 
that  before  the  university  could  claim  them, 
It  should  be  required  In  equity  to  discharge 
sncb  Ilea.  No  legal  or  equitable  right  to  the 
pr<q;>erty  existing  either  In  the  bank  or  re- 
ceiver at  the  time  It  was  seized,  the  question 
must  be,  did  the  act  of  taking  possession 
thereof  under  the  order  of  the  court  give  a 
specific  lien  In  the  bank's  favor?  As  the 
facts  are  found  the  order  of  the  court  did  not 
authorize  the  receiver  to  take  the  securities 
out  of.  the  boxes.  It  was  ordered  to  take 
from  them  only  such  as  appeared  to  belong 
to  the  bank,  and  when  it  took  those  owned  by 
the  onlverslty,  and  by  Spalding  in  his  individ- 
ual right,  its  possession  was  clearly  unau- 
thorized and  wnmgfuL  Bat.  If  they  had  been 
seiied  in  strict  obedience  to  that  order,  the 
rights  fuad  Interests  of  the  parties  therein 
would  not  have  been  changed.  When  it  took 
them  it  simply  had  possession,  as  the  officer 
of  the  court,  for  the  owners  of  the  property 
from  whose  possession  they  were  taJteo.  It 
was  appointed  receiver,  not  for  the  bank 
alone,  but  on  behalf  of  all  parties  Interested. 
It  could  not  deprive  the  university  or  Spald- 
ing ot  its  w  his  right  to  the  property  a^ae^ 


or  to  the  possession  tbereoC,  but  ooold  ao3j 
hold  It  for  them  If  they  succeeded  In  estab- 
lishing their  ownership.  Coates  T.  Cunalng- 
ham,  80  111.  467.  While  the  receiver  so  held 
them  for  the  court,  and  the  benefit  of  those 
who  should  ultimately  appear  to  be  entitled 
thereto,  the  order  of  the  l^tth  of  April,  per- 
mitting the  university  to  take  any  conveyance 
from  Spalding,  by  way  of  security  or  other- 
wise, as  above  stated,  was  entered,  and  in 
pursuance  of  that  order  the  asslgnmrat  un- 
der which  the  university  claimed  In  its  second 
petition  was  made.  There  Is  no  feature  of 
an  equitable  attachment  In  the  case.  The 
seizing  of  the  bonds,  stocks,  securities,  etc.. 
In  question,  was  tiie  usual  taking  possession 
of  property  by  a  receiver  under  an  order  of 
the  court,  to  be  held  pending  the  determina- 
tion of  the  title  thereto^  On  the  facts  found, 
the  decree  of  the  circuit  court  as  to  the  en- 
dowment bonds,  and  all  the  securities  claimed 
by  the  second  petition,  except  the  three  Foca- 
tello  Power  &  Irrigation  Company  bonds,  the 
Idaho  Canal  Company  bonds,  the  2,300  Bhare» 
of  stock  of  the  same  company,  the  17  bonds 
of  the  Marshalltown  Light,  Power  &  Rail- 
way Company,  and  the  16  bonds  (A  the  town 
of  Buckley,  was  clearly  right  Each  ot  the 
cross  errors  will  accordingly  be  oraruled. 

As  already  stated,  the  errors  specified  by 
the  appellant  go  only  to  those  parts  of  the 
decree  which  give  the  bank  a  Uen  upon  the 
5S  Idaho  Canal  Company  bonds,  the  2,380 
shares  of  stock  in  that  company,  the  17 
Marshalltown  bondsj  and  the  16  town  of 
Buckley  bonds.  As  to  all  of  these  secorities 
except  the  SB  Idaho  Canal  Company  bonds 
no  finding  can  be  observed  in  the  decree  of 
any  Hen  In  ta.Yor  of  the  bank.  There  is 
ground  for  the  Inference  that  as  to  them  the 
decree  was  not  drawn  in  conformity  to  the 
directions  of  the  chancellor.  But,  however 
that  may  be.  from  what  has  been  said  as  to 
the  other  bonds,  stocks,  and  securities  de- 
scribed In  the  second  petltlui,  ttie  decree 
erroneously  gave  the  bank  a  lien  upim  them. 

As  to  the  Idaho  Canal  bonds,  the  finding 
Is  tliat  five  were  held  by  the  receiver  as 
security  for  a  note  of  Frank  W.  Smith  tor 
$5,000,  and  the  decree  dlrepts  him  to  sell 
them,  and  apply  the  proceeds  in  payment  of 
that  note,  the  balance,  if  any,  to  be  paid  to 
the  university.  The  correctness  of  that  find- 
ing and  order  does  not  seem  to  be  qnesttimed 
by  the  appellant  There  were^  therefore, 
only  60  of  those  btmds  remaining  to  be  dis- 
posed of,  but  the  subsequent  finding  and  or- 
der speaks  of  the  whole  number,  S6.  As  to 
these  the  decree  recites;  "And  the  court 
finds  that  said  Globe  Savings  Bank  had  and 
has  an  equitable  Hen  upon  said  Btty-fin 
bonds  of  the  Idaho  Canal  Company  to  en- 
force the  payment  to  the  receiver  of  said 
4um  of  $1S,000."  It  is  sufficient  to  uphold  a 
decree  In  chancery  that  the  facts  as  found 
by  the  court  from  the  evidence  are  recited 
in  the  decree,  and  such  finding  must  be  tak- 
«D  as  trve  vrhem  the  evidence  haa  not  beoi 
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prcKiTed  In  tbe  noord.  Attiaaon  t.  Btfet 
Col,  138  hi.  193,  27  V.  B.  919;  Davis  t. 
OirlsUan  Union,  100  111.  318;  Knickerbocker 
T.  MlDing  Ck>.,  172  HL  S36,  60  N.  £.  330: 
Scboler  Y.  Hogan,  168  HI.  SO^  48  N.  B.  19&. 
Cncler  tbe  foregoing  finding,  In  tbe  absence 
of  tbe  eTidence,  ve  see  no  reason  for  dla- 
tnrbiug  tbe  decree  of  tbe  clrcnlt  court  as  to 
tbe  Idabo  Canal  bonds.  If  tbe  nniTerrtty  de- 
sired to  challenge  the  finding  of  tbe  court  as 
to  tbe  existence  of  an  equitable  Uen  against 
those  bonds  on  the  facts,  it  sliould  have  pre- 
served tbe  evidence  In  the  record.  In  so  far 
as  tbe  decree  below  glTee  the  bank  a  Uen  on 
tbe  Idabo  Canal  Coqipany  stock,  the  17  Uar- 
sballtown  bonds,  and  tbe  16  bonds  of  the 
town  of  Buckley  It  will  be  reversed,  but  In 
so  far  as  It  gives  to  tbe  said  bank  a  Uen  up- 
on the  Idabo  Canal  Company  bonds  it  will 
be  afflrmed.  It  should,  however,  give  a  first 
lien  tor  the  915,000  upon  but  00  of  those 
bonds.  Tbe  cause  will  be  remanded  to  the 
circuit  court,  with  directions  to  modify  Its 
decree  as  herein  indicated,  and  carry  the 
same  Into  effect,  each  party  being  required 
to  pay  one-half  of  the  costs  la  tbla  court. 
Decree  reversed  In  part 


(US  iiL  no 

EATON  T.  SCHNEIDER  et  aH 
(Sopreme  Court  of  Illinois.    April  17,  1900.) 

VENDOR  AND  PTJRCHA3BR  —  SUSPENSION  OP 
RIGHT  OF  FORPEITURB— NOTICE  — SPECIFIC 
PERFORMANCE— BURDEN  OF  PROOF— RIGHTS 
OF  SUBSEQUENT  PURCHASER. 

1.  Where  tbe  vendor  in  a  contract  to  convey 
land,  of  wbidi  time  was  made  of  the  essence, 
graiita  such  indulffence  to  the  vendee,  in  per- 
mittinK  the  time  of  payment  to  go  by  without 
declarmg  an  immediate  forfeiture,  as  might 
reasonably  lead  the  latter  to  believe  that  be 
did  not  intend  to  insist  on  an  immediate  per- 
formance of  the  contract  according  to  its  terms, 
it  works  a  suspension  of  the  vendor's  right  to 
dedare  a  forfeiture  vrithont  notice. 

2.  Where  time  is  stated  to  be  of  the  essence 
of  a  contract  to  convej'  land,  and  the  parties 
treat  the  time  clause  as  waived  or  suspended, 
the  party  entitled  to  declare  a  forfeiture  for  a 
default  mnat  give  reasonable  and  specific  notice 
of  bis  changed  intention,  before  he  may  do  so. 

3.  In  an  action  against  a  vendor  to  enforce  a 
contract  to  convey  land,  the  bordea  is  on  de- 
fendant, claiming  a  forfeiture,  to  show  that  he 
^ve  the  vendee  sufficient  notice  of  his  inten- 
tion to  declare  a  forfeiture,  where  by  granting 
temporary  Indulgence  his  right  to  declare  a 
forfeltnre  without  notice  was  suRpended. 

4.  An  indorsement  on  the  record  of  a  bond 
for  a  deed,  of  which  time  wns  made  ot  the 
essence,  signed  by  the  vendor,  declaring  the 
bond  null  and  void  for  default  in  payment,  be- 
ing a  mere  memorandnm  not  required  bx  law.  Is 
not  a  legal  notice  to  the  vendee  of  a  forfeiture 
of  his  rights  under  the  bond. 

5.  Where  a  bond  for  a  deed  is  on  record'.  It  Is 
notice  to  the  world  of  the  vendee's  rights  there- 
under; and.  where  the  vendor  bad  not  legally 
de<4ared  a  forfeiture  thereof,  a  subsequent  pur- 
chaser from  the  latter  can  daim  no  greater 
rights  in  that  respect 

Appeal  from  circuit  court,  McLean  coun- 
ty; OoIOBtln  D.  Myers,  Judge. 


■  RtfMarlng  dmled  June  8.  1100. 


BUI  by  Otis  H.  Baton  agalaot  Charles  Q. 
Schneider  and  others.  From  a  decree  dia- 
mlsslng  the  bUl.  jdalntlff  appeals.  Re- 
versed. 

Appellant  filed  his  blU  In  the  circuit  court 
of  McLean  connty  for  an  aceoontlng  of 
rents,  and  to  compel  the  specific  perform-' 
ance  of  a  contract  to  convey  to  him  two  lots 
in  Normal,  111.  In  February,  1897,  he  pur- 
chased the  lots  from  Charles  G.  Schneider, 
one  of  tibe  appellees  herein,  and  received 
from  him  a  bond  for  a  deed.  The  consider- 
ation for  the  proposed  transfer  was  $3,500, 
made  up  of  an  equity  In  a  certain  store- 
bouse  property  and  the  stock  of  goods 
thereto;  of  two  mortgages,  of  $700  each,  on 
the  lots,  which  Eaton  agreed  to  assume;  and 
his  own  promissory  note  for  $909.25,  dated 
February  10,  1897,  due  In  six  months  from 
date.  Tbe  $909.26  note  was  not  paid  when 
It  came  due,  but  on  the  2Ttta  day  of  August, 
1897,  appellant  paid  Schneider  $373  in  cash, 
gave  him  his  two  notes  of  $286.26  each,  and 
received  from  him  a  new  bond  for  a  deed; 
Schneider  retaining  tbe  store  property  and 
stock  of  goods,  and  Eaton  assuming  the 
mortgages,  as  by  tbe  original  contract 
This  second  bond  Is  the  one  which  appel- 
lant seeks  to  enforce  In  this  suit.  On  the 
filing  of  the  answers  of  appellees  to  the  bill, 
the  catise  was  referred  to  a  special  master 
In  chancery  to  take  and  report  the  proofs, 
with  bis  conclusions.  Tbe  master  reported 
the  facta  as  above  stated,  and  further  found 
that  the  bond  for  deed  contained  a  clause 
making  time  of  the  essence  of  the  contract; 
that  appellant  had  failed  to  pay  his  notes 
at  maturity,  and  did  not  at  any  time  before 
filing  his  bill  herein,  <^er  to  pay  them;  that 
he  had  not  complied  with  his  part  of  the 
contract  so  as  to  entitle  blm  to  demand  a 
deed  for  the  lots;  that  there  had  i:>een  no 
waiver  of  the  terms  of  the  bond  by  appel- 
lees, and  that  on  the  1st  day  of  April,  1896, 
appellees  Charles  G.  Schneider  and  Lena  C..' 
his  wife,  conveyed  tbe  lots  to  Ida  Berry- 
man,  one  of  the  appellees;  and  that  at  the 
time  of  the  conveyance  to  her  she  had  no 
knowledge  that  appellant  claimed  any  In- 
terest In  the  premises.  Appellant  filed  ex- 
ceptions to  the  report  of  the  special  master, 
which  vrexe  ovemiled  by  tbe  court  and  a 
deoee  was  entered  dismissing  the  blU. 
From  that  decree  appellant  prosecutes  this 
appeal. 

Tipton  &  Tipton,  for  appellant  Wel^  ft 
Sterling,  for  appellees. 

WILKIN,  J.  (after  stating  tbe  facts).  By 
tbe  express  terms  of  the  bond  here  sought 
to  be  specifically  enforced  by  appellant 
time  was  made  of  the  essence  of  tbe  con- 
tract; and  It  Is  contended  on  behalf  of  tbe 
appellees  that  the  appellant  Eaton,  is  not 
entitled  to  a  specific  performance  by  Schnei- 
der, for  the  reason  tbat  he  himself  failed  to 
comply  with  the  contract  on  bl«  part  wltb- 


Digitized  by  Google 


422 


57  NORTHEASTERN  REPOBTEB. 


(la. 


to  the  spe<iifled  time,  by  paying  hiB  notes 
when  they  came  due.    Appellant  contends 

that  the  time  for  payment  was  extended, 
and  thereby  the  condition  waived.  On  this 
point  the  court  below  found  adversely  to  ap- 
pellant, and  we  think  the  testimony  failed 
to  establish  any  definite  extension  of  time. 
It  does,  however,  clearly  show  that  appel- 
lee Schneider  granted  snch  Indulgence  to 
Baton  In  permitting  the  time  for  payment 
to  go  by  without  declaring  an  Immediate 
forfeiture,  as  might  reasonably  lead  Eaton 
to  believe  that  he  did  not  intend  to  Insist 
upon  an  Immediate  performance  of  the  con- 
tract according  to  its  terms,  or  that  appel- 
lant's failure  to  do  so  should  work  a  for- 
feiture of  his  right  to  a  specific  performance 
as  against  appellee  Schneider.  The  evi- 
dence of  Schneider  himself  Is  that  be  grant- 
ed appellant  two  days  after  maturity  to  fix 
the  matter  up.  and  In  fact  three  weeks 
elapsed  between  the  date  of  the  maturity  of 
Eaton's  notes  and  Schneider's  first  act  In- 
dicating an  Intention  to  declare  a  forfeiture. 
This  Indulgence,  during  which  negotiations 
were  pending  for  .a  new  agreement,  work- 
ed a  suspension  of  Schneider's  right  to  de- 
clare a  forfeiture  without  notice.  While 
his  conduct  was  not  necessarily  an  absolute, 
permanent  waiver  of  that  right,  yet  In  a 
court  of  equity  there  was  such  a  temporary 
suspension  of  the  right  as  could  be  resumed 
only  by  giving  definite  and  specific  notice 
of  an  Intention  to  that  effect  Watson  v. 
White,  152  III.  364,  36  N.  E.  902;  Monson  v. 
Bragdon,  159  111.  61,  51  N.  E.  69a  Forfei- 
ture Is  a  harsh  remedy,  and  in  equity  must 
yield  to  the  principle  of  compensation, 
where  fair  dealing  and  good  conscience 
seem  to  so  demand.  King  v.  Radeke,  175 
111.  72,  42  N.  E.  383.  Where  time  Is  stated 
to  be  of  the  essence  of  a  contract  to  con- 
vey land,  If  the  parties  treat  the  time  clause 
as  waived  or  suspended,  one  of  them  cannot 
suddenly  Insist  upon  a  forfeiture,  but  must, 
in  order  to  then  avail  himself  of  It,  give 
reasonable,  definite,  and  specific  noUce  of 
his  changed  Intention.  Monson  t.  Br^^on, 
supra. 

In  this  case  the  burden  of  proof  was  up- 
on Schneider  to  show  that,  after  granting 
temporary  Indulgence  to  Eaton,  he  gave 
him  the  requisite  notice  of  his  Intention  to 
declare  a  forfeiture.  There  was  Introduced 
on  the  hearing  a  paper  which  seems  to  have 
been  Intended  as  a  notice  by  Schneider  of 
his  Intention  to  declare  a  forfeiture  of  the 
contract,  but  the  abstract  of  the  evidence 
wholly  fails  to  show  any  service  of  that  no- 
tice upon  appellant.  Apiyellees  also  Intro- 
duced, and  claim  as  notice  to  the  appellant, 
the  record  of  the  bond,  upon  which  Is  in- 
dorsed: "Default  having  been  made  In  this 
bond,  we  declare  this  bond  null  and  void. 
Default  In  payment  of  two  notes  past  due. 
Charles  Q.  Schneider.  [Seal.]"  This  in- 
dorsement upon  the  record  Is  a  mere  mem- 
orandum, not  required  by  law.  and  hence 


In  no  sense  legal  notice  to  appellant  of  a 
forfeiture  of  his  rights  under  the  bond.  A 
forfeiture  can  be  declared,  after  waiver, 
only  In  the  manner  hereinbefore  stated. 

As  to  the  rights  of  appellee  Ida  Berry- 
man,  we  think  the  court  below  erred  In  find- 
ing she  had  no  notice  of  appellant's  rights. 
The  bond  for  a  deed  to  him  was  upon  rec- 
ord, and  notice  to  the  world  of  his  rights 
thereunder.  A  subsequent  purchaser  could 
claim  no  greater  rights,  on  the  ground  that 
there  had  been  a  forfeiture,  than  could 
Schneider  himself.  Neither  could  claim  the 
benefit  of  a  forfeiture  of  the  bond,  without 
proof  that  such  forfeiture  had  been  legally 
declared.  We  think  the  court  t>elow  erred 
In  dismissing  the  bill.  It  appears  from  the 
evidence  that  appellees  have  received  rents 
of  the  premises,  for  which  appellant  claims 
an  accounting.  For  the  reasons  Indicated, 
the  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded,  vrith  direc- 
tions to  that  court  to  reinstate  the  same  for 
further  proceedings  in  conformity  to  the 
views  herebi  expressed.  Reversed  and  re- 
manded. 
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SBLLARS,  Oonnty  aerk,  t.  BABBBTT 
etal.i 

(Supreme  Court  of  IlUnoIs.    April  17,  3900.) 

TAXATION  —  FROPBRTT  OMITTED  FROU  AS- 
BBSSHENT-nASSBBSMBNT  BT  BOARD  OF 
RBVIBW— A88KSSINO  CREDITS. 

1.  Revenue  Act  (3  Starr  &  C.  Ann.  St.  p. 
3516)  i  276,  provides  that,  if  any  property  shall 
he  omitted  from  the  assessment  of  any  year 
or  number  of  years,  the  same,  when  discovered, 
shall  be  listed  and  assessed  by  the  assessor, 
and  placed  on  the  books.    Revenue  Act,  S  SB- 

Sasscd  at  the  extra  session  of  ISOS*  provides 
lat  the  board  of  review  shall  assess  all  pr(»i- 
erty  subject  to  assessment  noi  assessed  by  the 
assessor.  Beld,  that  section  35  so  modified  sec- 
tion 27G  that  the  board  of  review  had  power 
to  assess  property  omitted  by  the  assessor 
from  the  assessment  of  prior  years. 

2.  Revenue  Act  (3  Starr  &  C.  Ann.  St.  p. 
351^  f  276,  provides  thst.  If  any  prop&cty  shaii 
be  omitted  In  the  assessment  of  any  year  or 
years,  the  same,  when  discovered,  shall  be  as- 
sessed. Revenue  Act  1898,  g  35,  provides  that 
the  board  of  review  shall  assess  all  property 
not  assessed  by  the  assessor.  Revenue  Act.  8 
24,  provides  that  persons  required  to  list  per- 
BOQu  proper^  in  thdr  possesaon  reouired  to  be 
listed  for  taxation  shau  deliver  to  the  assessor 
a  schedule  thereof,  and,  in  assessing  notes,  ac- 
counts, bonds,  and  moneys,  shall  be  governed 
by  the  same  roles  as  in  assessing  other  per- 
sonal property.  Section  25  provides  that  such 
schedules  shall  truly  set  forth  the  amoniit 
of  credits.  Section  ^J2,  cl.  6,  defines  "credits" 
as  every  claim  or  demand  for  money,  labor,  or 
Interest  or  valuable  thing  due  or  to  become  doe. 
Held,  that  since  sections  24,  25,  and  292  indi- 
cate that  credits  are  included  in  the  term 
"personal  property,"  and  section  35,  Revenue 
Act  1808,  empowers  the  board  of  review  to 
assess,  all  property  omitted  by  the  assessor 
from  the  assessments  of  prior  years,  the  board 
of  review  has  power  to  assess  credits  omitted 
from  the  assessments  of  prior  years. 

3.  Revenue  Act,  {  27.  passed  at  the  extra  ses- 
sion of  1898,  provides  that  in  assessing  credits 

*  Rebesring  denied  Jung  S,  1900. 
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the  tszpurer  ihUl  be  allowed  a  deduction  for 
all  bona  fide  debts  owing  by  him.   Htli  that, 

where  taxpayers  had  for  a  number  of  years 
not  been  asaessed  for  credits  not  listed  for  tax- 
ation in  snch  years  by  tbero,  an  aBsessment  by 
tbe  board  of  review  of  such  credits  for  former 
years  was  not  InTalid,  on  the  ground  that  it 
was  a  review  of  the  assessor'a  determination 
of  the  balance  of  credits,  in  the  nature  of  ju- 
dicial action,  and  not  reviewable,  since,  the 
credits  not  having  been  listed  or  assessed, 
there  had  been  no  judicial  action  by  the  as- 
sessor. 

4.  The  county  derk  will  not  be  restrained 
from  extending  a  tax  for  credits  levied  by  the 
board  of  review  as  omitted  from  assessments 
for  former  years  on  the  ground  that  the  as- 
sessor for  such  years  might  have  found  cred- 
ita  equal  to  the  deduction,  where  the  bill  to  en- 
join falls  to  allege  that  such  was  the  fact. 

5.  Revenue  Act  (3  Starr  &  ,G.  Ann.  St  p. 
3411)  S  25,  provides  that  a  schedule  of  per- 
sonal property  for  taxation  shall  state  the 
credits  of  the  taxpayer,  and  section  57  pro- 
vides that  the  person  making  the  schedule  may 
deduct  from  his  credits  the  amount  of  his  bona 
fide  indebtedness.  Held,  that  a  taxpayer  who 
failed  to  list  his  credits  for  a  number  of  years 
could  not  restrain  the  collection  of  credits  as- 
Kessed  by  the  board  of  review  as  for  such  for- 
mer years  on  the  ground  that  the  assessor 
might  have  found  credits  and  debts  equal, 
since  the  deduction  could  only  be  allowed  in 
the  manner  provided  by  the  statute. 

Appeal  from  circuit  court.  Coles  county; 
Frank  K.  Lhinn,  Judge. 

Suit  In  chancery  by  Margaret  Barrett  and 
others  against  Ambrose  C.  Sellars,  county 
derk  of  Coles  county.  From  a  decree  oTer- 
rnling  a  demurrer  to  the  bill,  defendant  tt'^ 
peals.  Reversed. 

This  is  a  bill  filed  by  Margaret  Barrett  and 
TO  other  persons,  appellees  herein,  averring 
that  tbey  are  residents  of  Cedes  county,  and 
taxpayers  thereof;  that  the  personal  prop- 
erty owned  by  each  of  them  was  assessed  by 
the  town  assessor  In  the  town  of  Mattoon  In 
said  county  In  the  years  18M,  1895,  1886, 
1897,  and  1898.  and  taxes  were  extended 
against  each  of  them  upon  the  property  so 
assessed  against  them;  that  each  of  them 
paid  the  taxes  for  each  of  said  years  so  as- 
sessed and  extended  against  them;  that  the 
appellant  and  two  others,  constituting  the 
board  of  review,  at  the  meeting  of  the  board 
for  tbe  year  1889  claimed  to  have  discovered 
credits,  other  than  of  bank,  banker,  broker, 
or  stockjobber,  omitted  by  each  of  the  com- 
plainants for  the  years  1894,  1885,  1886, 
1887,  and  1898,  and  that  they,  as  said  board 
of  review,  are  empowered  by  the  statute  to 
assess  each  and  all  the  complainants  or  ap- 
pellees npon  credits,  other  than  of  bank, 
banker,  broker,  or  stockjobber,  so  claimed  by 
them  to  have  been  omitted  for  the  years 
aforesaid,  and  have  listed  and  assessed  ap- 
pellees Dpon  credits,  other  than  of  bank, 
banker,  broker,  or  stockjobber,  for  said  years, 
and  for  the  amounts  specified  in  the  bill; 
that  the  appellees,  each  la  person  or  by  at- 
torney, appeared  before  said  board  of  re- 
view at  its  meeting  in  August.  1898,  and  ob- 
jected to  the  listing  and  assessment  of  such 
credits  by.  said  board  upon  the  ground  that 
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such  assessment  was  lUsfcal,  and  that  said 
board  had  not  power  or  authority  of  law  to 
assess  such  omitted  credits  for  the  years 
aforesaid,  and  tliat  tnelr  acts  in  assessing 
were  Illegal  and  without  authority  of  law, 
etc.;  that  tbe  board  has  retuimed  the  assess- 
ment books  to  the  appellant,  Ambrose  C.  Sel- 
lars, county  clerk  ot  said  county,  that  be  may 
extend  the  taxes  upon  tbe  assessments  so 
made  upon  snch  credits  claimed  by  the  board 
of  review  to  have  been  omitted  by  apptilees 
for  tbe  said  years,  and  assessed  by  said 
board,  and  the  said  Sellars,  county  clerk  of 
said  county,  will  extend  the  taxes  upon  said 
credits  as  listed  and  assessed  by  tbe  said 
board  for  each  of  said  years,  and  against 
each  of  appellees,  and  add  the  same  to  tbe 
CTurent  taxes  ct  ^h  of  appellees  for  the 
year  1889,  together  with  a  penalty  of  10  per 
cent  interest  ap<m  said  credits  claimed  to 
have  been  omitted  unless  he  Is  restrained  by 
injunction;  that  the  listing  of  such  credits 
by  said  board  Is  wltbont  authority  of  law, 
and  that  said  coonty  clerk  has  no  legal  right 
to  extend  said  taxes  against  appellees.  The 
bill  prays  tor  an  Injonctlon  against  the  coun- 
ty clerk  from  extending  tbe  taxes  against 
such  return  and  assessm^ts.  A  demurrer 
was  filsd  to  the  bill  by  the  appellant,  and 
hearing  was  bad  upon  the  demurrer.  The 
court  overruled  the  demurrer,  and  sustain- 
ed the  bill  aa  to  appellant,  Sellars,  but  sus- 
tained tbe  demurrer  as  to  the  two  other  mem- 
bers of  the  board  of  rerlew,  who  were  made 
defendants  below,  and  dismissed  the  bill  as  to 
them.  Tbe  present  appellant  elected  to  stand 
by  his  demurrer.  The  court  therefore  decreed 
that  the  bill  be  taken  as  confessed  against  ap- 
pellant, and  that  be  be  enjoined  from  ex- 
tending said  assessment  against  the  appel- 
lees, etc.  Tbe  present  ai^al  Is  prosecuted 
from  tbe  decree  of  the  court  so  enjoining  the 
tax  vpon  said  amesBmsitB. 

J.  H.  Marshall,  H.  A.  Neal.  Emery  An- 
drews. H.  B.  Clark,  A.  J.  Fryer,  H.  F.  Oofer, 
and  S.  S.  Anderson,  for  appellant.  James 
W.  &  Edward  a  Craig,  Henley  &  Henley,  I. 
B.  Craig,  Bennett  ft  Volgt  and  Bryan  Tir- 
ol, for  appellees. 

MAGRUDER,  J.  (after  stating  the  facts). 
It  is  admitted  by  counsel  for  both  sides  that 
tbe  demurrer  to  tbe  bill,  which  was  overruled, 
raises  two  questions:  First.  Had  the  board 
of  review  any  authority  to  assess  any  prop- 
erty omitted  by  tbe  assessors  prior  to  1889? 
Second.  If  It  had  such  authority  in  any  case, 
had  It  any  authority  to  assess  credits  for  any 
year  or  years  prior  to  1889? 

1.  It  must  be  held.  In  view  of  the  language 
of  the  statutes,  and  of  a  recent  decision  of 
tbis  court  interpreting  those  statutes,  that  the 
board  of  review  had  authority  to  assess  prop- 
erty omitted  by  the  assessors  prior  to  1889. 
Section  276  of  the  revenue  act  provides  as  fol- 
lows: "If  any  real  or  personaV  property  shall 
be- omitted  in  the  assessment  (rf  any  yeiu-  or 
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number  of  jeart,  or  the  tax  thereon,  for 
which  Biich  property  was  liable,  from  any 
cause  has  not  been  paid,  •  *  •  the  same, 
when  discovered,  shall  be  listed  and  assessed 
by  the  assessor  and  placed  ou  the  assessment 
and  tax  books.  The  arrearages  of  tax  -which 
might  have  been  assessed,  with  ten  per  cent 
Interest  thereon,  from  the  time  the  same 
oi%ht  to  hare  been  paid,  shall  be  charged 
against  snch  propertj  b;  the  coanty  clerk." 
3  Starr  &  C.  Ann.  St.  p.  351ft.  Section  35  of 
the  revenue  act  passed  by  the  legislature  at 
the  extra  aes^on  of  1888,  entitled  "An  act  for 
the  assessment  of  property  and  providing 
means  therefw  and  to  repeal  a  certain  act 
therein  named,"  provides  as  follows:  "The 
board  of  review  shall:  First,  assess  all  prop- 
erty subject  to  assessment  which  shall  not 
have  been  assessed  by  the  assessors.  The 
board  of  review  may  make  such  alterations 
Ul  the  descrlptlw  of  real  or  personal  property 
as  it  shall  deem  necessary,"  etc.  In  People 
V.  Sellars,  179  lU.  ITO,  63  N.  E.  545,  sections 
276  and  35,  above  quoted,  came  under  the 
consideration  of  this  court  In  connectiw  with 
the  first  question  raised  by  the  demurrer  here. 
In  that  case,  which  was  a  petition  for  man- 
damus, the  petlUoner,  a  cltizm  and  taxpayer 
of  Coles  county,  alleged  that  the  assessor  tor 
the  town  of  Mattoon  bad  discovered  personal 
property  In  his  township  omitted  in  the  as- 
sessments for  the  years  1894,  1693.  1896, 
1897,  and  1898,  upon  which  the  taxes  were 
not  paid  during  said  years,  and  that  the 
town  assessor  had  listed  and  assessed,  and 
placed  on  the  assessment  and  tax  books,  such 
property  so  omitted,  and  filed  the  same  In 
the  office  of  the  county  cleric,  and  had  made 
demand  upon  the  county  clerk  to  extend  such 
taxes.  A  demurrer  was  filed  to  the  petition 
for  mandamus,  and  the  trial  court  sustained 
the  demurrer  and  entered  judgment  against 
the  petitioner,  which  Judgment  was  affirmed 
by  this  court  It  was  there  held  that  the 
town  assessor  for  the  year  1898  had  no  au- 
thority under  the  foregoing  statutes  to  make 
an  additional  assessment  against  the  omit- 
ted property,  upon  the  ground  that  the  power 
to  assess  such  omitted  pr(^erty  had  been  con- 
ferred by  the  act  of  1898  upon  the  board  of 
review.  In  that  caae  we  said  (page  175,  179 
IU.»  and  page  547,  53  N.  E.):  "Und^  section 
276  of  the  old  revenue  law,  where  property 
has  been  omitted  In  an  assessment  of  any 
year  or  years,  when  the  omission  has  been 
discovered,  the  assessor  was  authorized  to 
assess  such  omitted  property,  and  make  re- 
turn to  the  county  clerk.  But,  under  section 
35  of  the  new  law,  section  276  of  the  old  law 
Is  changed  and  modified  so  that  the  power 
to  assess  omitted  property  Is  taken  from  the 
assessor,  and  conferred  upon  the  board  of 
review.  The  language,  'First,  assess  all 
proper^  subject  to  assessment  which  shall 
not  have  been  assessed  by  the  assessors,'  Is 
plain,  and  was  doubtless  Intended  to  cover 
all  cases  where  property  liable  to  be  assessed 
had  for  any  cause  been  omitted  from  the  as- 


sessment by  the  local  assesnr.  Section  276 
<^  the  revenue  law  was  not  repealed,  but  it 
was  changed  and  modified  so  that  the  power 
of  assessing  omitted  property  was  takm  trom 
the  local  assessor  and  -conferred  upcm  the 
board  of  review."  The  assessment  In  the 
case  at  bar  was  made  by  the  board  of  re- 
view. When  the  power  of  assessing  omitted 
property  was  taken  from  the  local  assessor 
and  conferred  upon  the  board  ot  review,  the 
power  of  the  board  was  not  confined  to  the 
assessment  nt  the  current  year,  but  extended 
to  property  omitted  from  the  assessment  of 
prior  years.  The  precise  question  In  People 
V.  Sellars,  supra,  related  to  the  power  of  the 
assessor  of  Mattoon  township  for  the  year 
1898  to  assess  omitted  property  for  the  years 
from  1894  to  1898,  inclusive;  and  it  was  there 
said,  in  answer  to  the  contention  that  the 
board  of  review  created  by  the  act  (rf  18!^ 
was  only  Intended  to  review  such  assess- 
ments as  might  he  made  -under  that  act, 
that  the  language  of  section  35  of  the  act  as 
atK>ve  quoted  was  "gcoeral,  and  broad  enough 
to  cover  cases  that  may  have  arisen  as  well 
before  the  act  took  effect  as  afterwards."  It 
follows  that  the  first  question  propounded  as 
above  n^ust  be  answered  In  the  affirmative. 

2.  Counsel  for  appellees,  however.  Insist 
that,  even  If  the  board  of  review  has  pow- 
er to  assess  all  other  kinds  of  property  which 
have  been  omitted  from  the  assessment  ot 
prior  years,  it  has  no  power  to  assess  "cred- 
its" which  have  been  omitted.  It  Is  urged 
as  one  of  the  reasons  In  support  of  this  con- 
tention that  the  words  "personal  property," 
as  used  In  the  statute,  do  not  include  credits. 
The  language  of  section  276  Is.  "If  any  real 
or  personal  property  shall  be  omitted  in  the 
aasessment  of  any  year  or  number  of  years." 
etc.  Several  provisions  of  the  revenue  act  are 
referred  to  as  Indicating  that  the  l^slature 
did  not  intend  "credits"  to  be  Included  In 
what  Is  denominated  "personal  property." 
The  sixth  clause  of  section  292  of  the  rcvenae 
act  Is  quoted.  That  clause  defines  "credits" 
thus:  "Every  claim  or  demand  for  money, 
labor,  interest,  or  other  valuable  thing,  doe 
or  to  become  due,  not  Including  money  on  de> 
posit"  It  is  said  that  "credits"  as  thus  de- 
fined, cannot  be  Included  In  the  class  of  prop- 
erty deslguited  as  pers<»ial  property.  Sec- 
tion 1  of  tlie  revenue  act  Is  also  referred  to. 
Section  1  provides  "that  the  proper^  named 
In  this  section  shall  be  assessed  and  taxed, 
except  so  much  thereof  as  may  tie.  In  this 
act,  exempted:  First  all  real  and  personal 
property  In  this  state;  second,  all  moneys, 
credits,  bonds  or  stock,"  etc.  It  is  claimed 
that  by  the  language  above  quoted  from  sec- 
tion 1  the  legislature  Intended  to  draw  a  dis- 
tinction between  "personal  property"  and 
"credits."  There  is  some  plausibility  In  the 
contention  thus  made  by  counsel,  but  other 
provisions  of  the  act  cannot  be  otherwise  In 
terpreted  than  as  Including  "credits"  under 
the  head  of  personal  property.  Thus,  section 
24  of  the  revenue  act  provides  that  "persona 
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required  to  list  peraonal  property  shall  make 
out,  imder  oath,  and  deliver  to  the  assessor, 
at  tbe  time  required,  a  schedule  of  the  num- 
bera,  amounts,  quantity,  and  quality  of  all  per- 
sonal property  Id  tbelr  posaesslon  or  under 
their  control,  required  to  he  listed  for  taxa- 
tion by  them.  It  shall  be  the  duty  of  the  as- 
sessor to  determine  and  fix  the  fair  cash  Talue 
of  all  items  of  personal  property,  •  •  • 
and  In  assessing  notes,  accounts,  bonds  and 
moneys,  the  assessor  shall  be  governed  by 
the  same  rules  of  uniformity  that  he  adopts 
as  to  Talue  in  assessing  other  personal  prop- 
erty," etc.  It  will  not  be  denied  that  notes 
and  accounts  are  "credits,"  and  yet  section 
24,  by  the  use  of  the  words,  "other  personal 
property,"  evidently  Intends  to  designate 
notes  and  accounts  as  personal  property. 
Again,  section  2C  provides  that  "such  sched- 
ule" (being  the  schedule  of  personal  prop- 
erty refeired  to  in  section  24)  "shall  truly 
and  distinctly  set  forth:  •  •  •  Twenty- 
seventh,  the  amount  of  credits  other  than 
of  bank,  banker,  broker  or  stock  Jobber." 
3  SUrr  &  C.  Ann.  St.  (2d  Ed.)  pp.  ^10,  3411. 
If  tt  was  not  the  Intention  to  include  credits, 
so  called,  within  the  meaning  of  personal 
property,  such  credits  would  not  be  requir- 
ed to  be  set  forth  In  a  schedule  of  personal 
property.  We  are  of  the  oirinion  that  cred- 
its are  personal  property,  within  the  mean- 
ing of  section  2T6  of  the  revenue  act,  and 
therefore  that  the  board  of  review  had  au- 
thority to  assess  omitted  credits  for  any 
year  or  years  prior  to  1S90,  as  well  as  any 
other  omitted  personal  property.  But 
whetlier,  under  the  language  used  In  the 
revenue  laws,  credits  be  regarded  as  person- 
al property  or  not,  section  35  of  the  act  of 
1898  provides  that  the  board  of  review 
"shall  assess  all  property  subject  to  assess- 
ment which  shall  not  have  been  assessed 
by  tbe  assessors,"  Certainly  the  words,  "all 
property"  Include  any  kind  of  property, 
whether  real  property,  or  credits,  or  per- 
sonal property  not  embracing  credits.  It 
Hill  not  be  c<mtended  that  credits  are  not 
property  of  some  kind.  They  must,  there- 
fore, come  under  tbe  designation  of  "all 
property." 

Counsel  for  appellees  rely  upon  the  case  of 
Allwood  V.  Cowen„lll  III.  481,  as  sustaining 
their  contention  that  the  board  of  review  has 
00  power  to  asa^s  credits  which  have  been 
omitted.  Tbe  decision  In  that  case  is  not 
susceptible  of  the  construction  given  to  it  by 
counsel.  In  Allwood  v.  Oowen,  supra,  a  bill 
was  filed  to  enjoin  a  tax  levied  on  credits 
alleged  to  belong  to  the  complainant,  and  that 
vere  charged  to  have  been  omitted  from  the 
assessment  made  against  him  for  the  years 
1877,  1878,  and  1879;  but  there  It  was  made 
to  appear  that  the  complainant  had  been  as- 
sessed on  his  credits  for  the  years  1877,  1878, 
and  1879,  and  had  paid  all  the  taxes  so  levied 
for  those  several  years.  It  was  there  said 
tbat  moat  articles  of  personal  property  are 
nqnUed  bjr  section  28  to  be  listed  and  a«- 
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sessed  by  the  number  of  articles  owned 
the  party  to  be  assessed,— as,  for  Instance, 
the  number  of  horses,  cattle,  hogs,  wagons, 
watches,  clocks,  etc.  The  number  of  each 
of  such  articles  must  be  separately  stated 
by  the  owner  when  listing  the  same.  Cred- 
its, however,  sre  not  assessed  In  that  way,— 
that  is,  by  items,— but  the  whole  amount  is 
ascertained,  and  from  that  amount  the 
amount  of  bona  fide  debts  owing  by  the  per- 
son to  be  assessed  may  be  deducted.  This 
balance,  after  making  such  deductions,  is 
subject  to  taxation.  It  was  said  in  the  All- 
wood  Case  that,  in  deducting  the  amount  of 
bona  fide  debts  from  the  amount  of  credits 
for  the  three  years  above  named,  tbe  assessor 
exercised  his  judgment  In  ascertaining  tbe 
facts,  and  that  under  tbe  statute  his  acts 
were  In  the  nature  of  judicial  acts,  and  there- 
fore not  subject  to  review  by  hfs  successor, 
even  though  his  decision  had  been  erroneous. 
We  there  said:  "Ascertaining  tbe  amount  of 
credits,  after  deducting  bona  fide  debts  owing 
by  the  party  to  be  assessed,  involves,  In 
some  degree,  at  least,  judgment  and  deter- 
mination on  the  part  of  the  assessor  acting. 
No  power  Is  given  by  statute  to  his  succes- 
sor, whether  he  Is  his  own  successor  or  not, 
to  correct  or  In  any  manner  revise  the  judg- 
ment of  his  predecessor  in  such  matters." 
In  Allwood  T.  Oowen,  snpra,  section  276  was 
held  to  hare  no  application  to  cases  where 
deductions  are  made  from  credits,  and  a  bal- 
ance for  making  such  deductions  Is  assessed 
as  credits  against  the  party  to  be  assessed. 
The  ascertainment  of  sucb  a  balance  neces- 
sarily Involves  Investigation;  and  If  a  sub- 
sequent assessor  could  enter  Into  an  Investi- 
gation to  discover  what  items.  If  any,  were 
omitted  in  ascertaining  the  amount  of  credits 
assessed  in  any  previous  year,  he  wotild  have 
the  power  to  review  the  acts  of  bis  prede- 
cessor, but  it  was  not  tbe  design  of  the  stat- 
ute to  confer  any  sucb  power.  In  the  case  at 
bar  tbere  was  no  assessment  of  any  credits 
at  all  for  the  years  from  1894  to  1S98,  inclu- 
sive, and  therefore  no  ascertainment  of  a 
balance  by  the  deduction  of  debts  from  cred- 
its. Where  there  has  been  no  assessment 
whatever  fOT  credits  for  a  number  of  years, 
and  it  is  subsequently  discovered  that  the 
citizen  is  the  owner  of  a  lai^e  amount  of 
notes,  upon  which  tbere  is  no  pretense  that 
any  assessment  has  been  made  or  any  taxes 
paid,  or  that  he  Is  or  was  entitled  to  any  de- 
duction, an  entirely  different  case  Is  pre- 
sented from  that  which  was  brought  to  the 
attention  of  the  court  In  the  case  of  Allwood 
V.  Oowen,  supra.  The  doctrine  of  that  case 
Is  that  the  acting  assessor  has  no  power  to 
review  the  act  of  bis  predecessor  In  deter- 
mining what  debts  are  to  be  deducted  from 
credits,  and  In  striking  a  balance  between 
the  two.  But  here  the  assessor  was  never 
Informed  that  the  appellees  owned  tbe  cred- 
its set  up  In  the  bill,  or  any  other  credits,  and 
consequently  tbe  assessor  took  no  action  In 
reference  thereto.   The  subsequent  aasess- 
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ment  hy  the  board  of  review  cannot,  there- 
fore, be  a  review  of  any  discretionary  action 
on  the  part  of  the  former  assessor.  Tbfs 
view  of  the  AUwood  Case  was  taken  In  the 
case  of  People  v.  Sellars,  supra,  where  It  was 
said  In  argueDdo:  "Suppose  the  property  In 
question  consisted  of  credits,  and  the  owner 
thereof  had  been  assessed  for  credits  In  the 
town  of  Mattoon  tor  the  years  specified  in 
the  petition;  *  •  *  under  the  rule  as  de- 
clared by  this  court  in  AUwood  v.  C!owen,  111 
IlL  481,  the  assessor  would  have  no  right 
whatever  to  make  an  additional  assessment." 

Oounsel  for  appellees  say  that  the  assessor 
for  the  years  mentioned  might  have  found 
the  credits  equal  to  the  deductions  allowed 
for  the  bona  fide  debts  owing  by  the  tax- 
payer, and  that  In  such  case  there  would  be 
no  balance  to  be  assessed.  There  is,  how- 
ever, no  averment  to  tills  effect  in  the  bill 
In  this  case.  If  such  a  fact  existed.  It  was 
the  duty  of  appellees  to  have  averred  it  In 
their  bilL  Section  29  of  the  revenue  act  pro- 
vides that,  in  all  cases  where  deductions  are 
made  for  credits,  the  assessor  shall  require 
such  deductions  to  be  verified  by  the  oath 
of  the  person  claiming  the  same,  and  the 
statement  of  the  deduction  so  claimed  is  re- 
quired to  be  preserved  by  the  assessor  for  a 
certain  period  of  time.  In  reference  to  this 
very  point  we  said  In  Morris  v.  Jones,  130  111. 
542,  37  N.  E  928:  "To  say  that  they  [the 
complainants]  did  not  have  It  'over  and  above 
thejr  indebtedness'  amounted  to  nothing.  We 
are  also  of  the  opinion  that  If  the  Item  added 
to  the  schedule  had  been  credits,  Instead  of 
money,  this  bill  would  not  lie;  for.  even  If 
the  appellants  had  the  right  to  deduct  in- 
debtedness, they  mnst  have  done  it  In  the 
manner  provided  by  section  29,  supra.  If 
they  were  entitled  to  any  such  deductions,  It 
was  the  fault  of  their  agent  that  they  did 
not  get  the  benefit  of  them.  It  was  not  for 
him  to  say  the  Indebtedness  equaled  or  ex- 
ceeded the  credits,  and  therefore  lefose  to 
list  the  credits." 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  the  second  question  raised 
by  the  demurrer  to  the  bill  must  be  decided 
in  the  affirmative.  The  decree  of  the  circuit 
court  overruling  the  demurrer  to  the  blU  is 
reversed,  and  the  cause  Is  remanded  to  that 
court  with  directions  to  sustain  the  demur- 
rer. Beversed  and  remanded,  with  dhrec- 
ttono. 


(1S6  111.  489) 

WOODS  et  aL  V.  BOBERl^  et  al.> 
(Supreme  Court  of  Dliuois.    April  17,  1900.) 

BXBCUTORS-CONVBHSION— FOROBRT  —  VRAUD 
—  ACCOUNTING  —  SETITLEMBNT  BBTWBBN 
HEIRS— ARBITRATION— ACTION  TO  SET  ASIDB 
— UNDtJD  INFLUBNCB— BVIDEWCB. 
1.  In  an  action  by  heirs  affaiust  an  executrix, 
who  was  also  the  wife  of  the  testator,  to  com- 
pel an  accounting  of  the  proceeds  of  certain 
certificates  of  deposit,  upon  which  it  was  al- 

>  Btfnarlng  denlM  Jon*  7,  UOOl 


leged  the  executrix  had  forged  an  asdgnment 

to  herself,  two  experts  testified  that,  in  their 
opinion,  the  signatures  were  not  genuine- 
Many  other  witnesses,  who  were  acquainted 
with  the  testator's  handwriting,  and  who  had 
done  business  with  him,  testified  that  the  aiff- 
natures  were  in  his  handwriting.  The  asaign- 
ments  were  wltneaaed  by  two  witnesses,  who 
testified  that  they  were  present  when  the  aa- 
signments  were  executed,  and  saw  the  testator 
sign  the  same;  that  the  assignments  were  writ- 
ten at  the  testator's  dictntioD  by  his  wife; 
that  they  signed  them  as  witnesses  at  his  re- 
quest, and  that  he  thra  delivered  them  to  his 
wife,  and  told  her  they  were  her  property. 
Beld,  that  the  forgery  of  the  assignments  was 
not  established. 

2.  As  to  certain  certificates  of  depodt  issued 
to  the  testator,  in  which  it  waa  allseed  that 
the  testator's  wife  caused  the  cashier  of  the 
bank,  without  the  knowledge  of  the  testator, 
to  intsrline  her  name  and  the  word  "or"  after 
the  words  **payabie  to  himaelf,"  and  after  tes- 
tator's death  had  wrongfully  converted  the 
money  to  her  own  use,  the  cashier  of  the  bank 
and  the  sister  of  the  executrix  testified  that 
words  were  interlined  at  the  written  request  of 
the  testator,  which  the  sister  brought,  with 
the  certificate*,  to  the  bank;  and  two  other  wit- 
nesses, who  were  present  when  the  testator 
made  assignments  of  other  certificates,  tes- 
tified that  he  then  said  that  It  was  not  neces- 
sary to  assign  these,  as  they  were  already  pay- 
able to  her,  and  that  he  then  delivered  them  to 
his  wife.  Btld,  that  the  title  of  the  wife  to 
the  certificates  was  established,  except  as  to 
one  which  was  Issued  attnr  the  time  the  al- 
leged delivery  took  place. 

3.  Evidence  that  the  wife  of  the  testator,  who 
had  some  means  of  her  own  when  she  married, 
took  new  notes  in  lieu  of  notes  payable  to  her 
husband,  who  waa  7S  years  of  a!ge,  and  nearly 
blind,  claiming  that  she  had  purchased  the  lat- 
ter, and  that  she  bought  of  him  80  acres  of 
land,  and  sold  It  soon  afterwards  at  an  ad- 
vance of  ^1,000,  is  not  sutDdent  to  show 
fraud  and  undue  influence  in  procuring  said 
notes  and  land. 

4.  It  belns  the  mutual  desire  of  the  widow, 
on  the  one  hand,  and  of  the  three  children  of 
a  testator  by  a  former  wife,  on  the  other,  to 
have  a  division  of  the  property,  It  was  aicreed 
that  the  land  should  be  appraised  by  two  arU- 
trators,  and  that  the  widow  should  purchase 
the  interests  of  the  children,  deducting  therefrom 
certain  notes  she  claimed  to  hold  against  the 
testator,  but  the  amount  of  which  she  did  not 
disclose.  After  the  agreement  was  signed,  the 
widow  produced  notes  amounting  to  (17,700. 
the  juatice  of  which  claim  waa  not  questioned 
by  the  arbitrators,  although  some  of  the  not»s 
were  barred  by  the  statute;  and  both  of  the  ar- 
bitrators knew  that  the  testator  was  a  man  of 
abundant  means,  and  paid  promptly  what  he 
owed;  and  the  evidence  tended  to  show  that 
such  notes  were  not  a  valid  claim  against  the 
estate.  The  arbitrator  selected  by  tbe  widow 
was  told  in  advance  by  her  that  she  would  not 
pay  over  (45  per  acre  for  the  land,  and  she 
knew  in  advance  that  the  arbitrator  selected 
by  the  children  would  agree  with  him  upon  that 
price,  while  the  land  was  reasonably  worth 
$55  per  acre.  After  the  division  the  arbitra- 
tor selected  by  the  diildren  obtained  a  di- 
vorce from  his  wife,  and  married  the  widow. 
It  aUo  appeared  that  the  same  arbitrator  and 
the  widow  acted  jointly  in  perpetrating  a  fraud 
tQKin  the  children  Id  the  sale  of  some  of  the 
testator's  personal  property,  whereby  the  arbi- 
trator was  permitted  to  realize  a  large  profit 
for  himself.  The  children  had  been  raised  by 
the  widow,  who  was  a  woman  of  extensive 
business  knowledge,  and  maintained  absolute 
control  over  the  children,  they  being  enjoined 
by  her  to  keep  the  affairs  of  the  estate  secret, 
and  not  to  consult  outsiders  about  their  busi- 
ness affairs.   BM,  that  the  arbitration  agree- 
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ment  snd  settlement  and  the  sale  and  con- 
veyances of  the  land  made  to  the  widow  in  pur- 
saance  thereof  shoDld  be  Bet  aside  for  fraud. 

6.  Hie  validitr  of  the  widow's  claim  upon  the 
notes  alleged  to  be  due  her  from  the  testator 
hsTing  been  follr  litigated  in  the  action  to  set 
aside  the  award,  and  determined  against  her, 
she  was  not  prejudiced  because  complainant's 
bill  was  not  Sled  until  after  the  two  years 
for  filing  daims  in  the  probate  court  bad  paned. 

AppMl  from  appellate  court,  Second  dl»> 
titet. 

ActlOD  b7  aaia  Brougbton  Woods  and  oth- 
er* acalntt  Isabella  B.  Boberte  and  others 
to  set  aside  a  certain  arbitration  and  a  sale 
and  coOTeyance  of  real  estate,  and  to  compel 
an  accounting  by  said  Roberts  for  moneys 
received  by  ber,  and  belongli^  to  the  estate 
of  Gbannoey  W.  Bronghton,  deceased.  A 
Jadgnmit  for  plabitiffs  was  affirmed  In  part 
Ifj  the  i^pdlate  court  (82  111.  App.  680).  and 
plalntifTs  appeal.  Affirmed  In  part 

Games  &  Dunton  and  A.  O.  Kennedy,  for 
apptilants.  Jones  &  Rogers  and  Charles 
Wbeaton,  for  appellees. 

GABTEB.  J.  EUa  Brougbton  Woods,  May 
Bronghton,  and  Ben  Brougbton,  ^pp^lants 
In  the  appeal  from  the  appellate  court  and 
plaintiffs  in  error  in  the  writ  of  error  from 
this  court  to  the  Dekalb  drcnlt  court,  which 
appeal  and  writ  of  error  are  here  taken,  and 
considered  together  on  the  same  recOTd.  ab- 
stracts, and  briefs,  brought  their  blU  In  eq- 
uity in  said  circuit  court  against  Isabella  B. 
Xtoberts  (formerly  Brougbton),  John  D.  Rob- 
erts, her  husbaud.  and  other  defendants,  to 
set  aside  a  certain  arbitration  and  a  sale 
and  conTeyance  of  real  estate,  and  to  compel 
said  Isabella  to  account  for  moneys  which 
she  bad  received  upon  certain  certificates  of 
deposit,  and  for  other  relief.  The  facts  are 
too  voluminous  to  be  recited  here  In  extenso, 
but  a  sufficient  understanding  of  the  case  may 
be  obtained  from  the  following: 

The  said  Isabella  B.  Brougbton  (now  Rob- 
erts) was  the  third  wife  of  Obauncey  W. 
Brougbton,  who  died  testate  May  8,  1893. 
There  w»e  bom  of  said  marriage  two  of  the 
defendants  to  the  bill,  Charles  B.  Brougbton 
and  Chauncey  W.  Brougbton,  Jr..  who  were 
minors  at  tbelr  father's  death,  and  for  whom, 
by  his  will,  their  mother,  the  said  Isabella, 
was  appointed  testamentary  guardian.  The 
said  Ella,  May,  and  Ben  Brought<m.  com- 
plainants In  the  bill,  were  the  issue  of  their 
father's  second  marriage;  their  mother  hav- 
ing died  when  they  were  Infants  of  tent^ 
years.  Preston  Brougbton,  also  a  defendant, 
was  the  oldest  child  of  the  testator,  and  the 
only  Issue  of  his  first  marriage.  These  six 
were  all  of  the  children  and  heirs  of  the  tes- 
tator. The  testator;  at  the  time  of  his  death, 
and  for  many  years  before,  resided  on  his 
farm  of  upwards  of  832  acres,  in  Deltalb 
county.  In  addition  to  this  land,  he  owned 
considerable  personal  property,  consisting 
irindpally  of  Interest-bearing  notes,  given 
for  money  loaned,  somewhat  in  excess  of 


000,  and,  as  claimed  by  the  complainants,  of 
upwards  of  $30,000  in  banks,  evidenced  by 
certain  certificates  of  deposit  There  were 
also  hoQsehold  goods  and  effects  snd  certain 
chattel  property  upon  the  farm.  The  will, 
which  is  not  In  controversy,  was  made  Febru- 
ary 14,  16^,— less  than  three  months  before 
his  death,— and  gave  Preston,  his  oldest  aoa, 
$1,000,  and  gave  the  rest  of  his  property, 
lands,  farming  Implements,  stock,  grain, 
household  goods,  all  moneys,  credits,  and  per- 
sonal property  of  every  kind,  to  his  wife,  Isa- 
bella, and  to  bis  five  children,  Ella,  May,  Ben, 
Oharlea,  and  Chatmcey,  equally,  excluding 
Preston.  The  will  directed  that  the  land 
should  remain  undivided  as  a  home  for  bis 
widow  and  said  five  children,  that  tbore 
should  be  no  wpralsement  of  his  personal  es-  ' 
tate.  and  that  his  widow  and  his  son  Ben 
should  be  executrix  and  executor  of  his  wlIL 
The  will  was  probated,  and  the  appointees 
qualified,  but  the  widow  took  upon  horself 
exclusively  the  control  and  management  of 
the  estate.  She  divided  the  $85,000  In  notes, 
among  the  legatees  sow  aft«:  s^d  testator's 
death.  The  C(Knplalnants  received  their  re- 
spectlve  shares  of  them,  and  as  to  such  notra 
there  is  no  controversy.  But  the  complain- 
ants, by  their  bill,  demand  that  she  be  com- 
pelled to  account  tot  the  proceeds  of  the  fol- 
lowing securities  collected  by  her  after  the 
testator's  death,  viz.:  Two  notes,  one  for 
$2,000  and  the  other  for  $160,  executed  by 
Etta  D.  Kelso,  of  Longmont,  Colo.;  four 
certificates  of  deposit  of  the  Dekalb  National 
Bank,  for  $2,000  each,  dated  March  27.  1888, 
payable  to  the  testator's  order,  with  interest 
at  2  per  cent  per  annum  If  the  money  should 
be  left  on  d^Hwlt  three  months;  four  certif- 
icates of  the  Waterman  Bank,  dated  February 

1,  1883  (one  for  $3,000,  one  for  $300.  and  two 
for  $1,000),  each  payable  In  like  manner  to  the 
testator's  order;  also  eight  certificates  of  the 
Barb  City  Bank  at  Dekalb,  dated  January  28, 
1883,  each  for  $2,000,  and  six  others  of  the 
same  bank  of  dlCterrat  dates  in  March  and 
April.  1893,  and  for  different  amotmts,  agree- 
gatlng  $3,500,  the  last  one  being  dated  April 
26,  1883,  and  for  the  amount  of  $400.— all  of 
which  fourteen  c^ficates  of  said  Barb  City 
Bank,  aggregating  $19,500,  were  for  moneys 
deposited  by  the  testato  or  renewals  of  for- 
mer certificates,  and  were  payable  to  himself. 
O^ere  were  also  some  notes  of  doubtful  value, 
which  the  said  Isabella  was  to  distribute 
when  collected.  An  accounting  was  also 
sought  of  stock,  grain,  and  other  personal 
property  sold  by  the  widow  from  the  farm. 
Said  Isabella  and  her  two  children,  Chauncey 
and  Charles,  and  the  tbree  complainants,  her 
stepchildren,  continued  to  reside  together  on 
the  farm.  In  accordance  with  the  expressed 
wish  of  the  testator,  from  his  death.  May  8^ 
1893,  until  some  time  In  the  fall  of  1884;  but 
about  August  1.  1894.  said  Isabella,  for  her- 
self and  as  guardian  for  her  said  two  chil- 
dren, and  the  tbree  complainants  on  tbeir 
own  behalf,  entered  Into  a  wrlttep  agreement, 
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whereby  ssid  Isabella  was  to  i^orcbase  the 
complalnantB*  interest  in  the  farm  at  the  price 
which  should  be  fixed  by  J.  D.  Roberts  and 
J.  H.  Lewis,  arbltratoES,  whom  they  bad  ap- 
pointed, and  was  to  pay  for  compktliiants' 
hiterest  1^  deducting  from  the  parchase  price 
one-half  of  certain  pnunlssory  notes,  and  In- 
tweet  thereiHi.  which  she  claimed  to  hold 
against  the  testator,  payable  to  taerMlf,  and 
to  pay  the  balance  la  cash.  The  amount  of 
rach  notes  was  not  stated  in  the  agreement. 
In  eonslderatitm  of  such  purchase  she  was  to 
waive  her  award  of  91,846,  which  had  been 
set  off  to  her  by  the  appraisers.  The  value 
of  the  land  was  fixed  by  the  two  arbitrators 
at  $46  per  acre,  and  the  notes  held  by  her 
against  the  testatcK-.  on  being  produced  by 
her,  were  found  to  amount,  prindp&l  and  in- 
terest, to  $17,700,  which,  being  deducted  from 
the  total,  left  upwards  of  ¥3,000  due  each  of 
the  complainants  for  their  respective  shares. 
She  gave  them  her  notes  for  these  amoimts. 
and  afterwards  paid  them.  One  of  the  ob- 
jects of  the  bill  wa!b  to  set  aside  this  settle- 
ment, and  the  sale  and  conveyance  of  com- 
plainants* Interest  In  the  farm,  on  the  ground 
of  fraud  and  undue  influence. 

At  the  time  of  his  desth  the  testator  was 
70  years  old.  and  he  and  the  said  Isabella 
had  been  married  18  years.  The  bill  al- 
leged that  the  complainants  during  all  that 
time  lived  with  and  formed  a  part  of  the 
family;  that  they  w«r6  under  the  control 
of  Bald  Isabella,  who  took  the  place  of 
mother  to  them,  and  that  said  Ben  Brough- 
ton  knew  no  other  motber;  that  complain- 
ants were  given  but  little  education,  except 
what  they  obtained  at  the  district  school, 
but  mre  kept  at  almost  continuous  labor, 
—the  said  Ben  upon  the  farm,  and  the  said 
Ella  and  Hay  in  household  work;  that  by 
the  acts  and  influence  of  said  Isabella  they 
were  k^t  in  Ignorance  of  business  affairs, 
and  especially  of  the  flnanclal  atfalrs  of  the 
family;  that  she  was  a  woman  of  strong 
win,  and  of  extensive  business  knowledge, 
and  by  various  expedients  contrived  to  get 
possesidon  of  a  large  portion  of  their  fa- 
tiler's  property;  tiiat  she  transacted  much 
of  his  business,  and  procured  securities  for 
moneys  due  him  to  be  taken  In  her  name; 
that  for  the  last  few  years  of  his  life  be  was 
infirm  In  body,  and  nearly  blind,  and  that 
daring  this  period  she  transacted  nearly  all 
of  his  business,  bnt  kept  all  knowledge 
thereof,  so  far  as  possible,  from  cwnplnin- 
ants.  Various  acts  of  fiaud  and  undue  ln< 
flnmce  are  alleged,  which,  so  far  as  neces- 
sary to  the  decision  of  the  case,  will  be 
stated  In  cuinection  with  the  evidence  bear- 
Ing  upon  each.  By  an  amendment  to  the 
bill  It  was  alleged  by  complainants  that  the 
■aid  ^bella  forged  the  name  of  their  fa- 
ther upon  the  back  of  the  certificates  of 
deposit  lasned  by  the  Dekalb  National  Bank 
and  the  Waterman  Bank,  and  after  bis 
dMth  wrongfully  withdrew  the  money  so 
deported,  and  converted  It  to  ber  own  use; 


that  In  each  of  the  14  certificates  of  deposit 
isHued  by  the  Barb  City  Bank  she  caused 
the  cashier,  without'  the  knowledge  of  their 
father,  to  Interline  after  the  words  "paya- 
ble to  himseir'  the  words  "or  Belle  B. 
Broughton."  and  after  his  death  withdrew 
said  moneys  from  the  bank,  and  refused  to 
account  for  the  saule;  that  she  also  forged 
their  father's  name  to  two  paper  writings 
purporting  to  be  an  assignment  of  said  cer- 
tlflcates  from  their  father,  and  purporting 
to  bo  witnessed  by  B.  F.  Oir  and  Henry  H. 
Wann.  All  allegations  ot  forgery,  fraud, 
and  undue  Influence  were  denied  by  the  an- 
swer, and,  after  a  hearing  In  the  <^Dlt 
court  on  depositions  and  oral  and  documen- 
tary proof,  a  decree  was  entered  which  sus- 
tained the  allegations  of  the  bill  as  to  the 
certificates  of  deposit  of  the  Dekalb  and 
Waterman  banks,  which,  with  Interest  to 
the  time  of  the  entering  of  the  decree, 
amounted  to  $18,417^,  and  ordered  said 
Isabella  to  account  also  for  $2,S19.6S»  the 
proceeds  of  the  sale  of  chattel  property  on 
the  farm,  and  also  that  she  pay  the  costs. 
As  to  the  Item  of  ^319-6B,  all  parties  were 
satisfied,  but  from  so  much  of  the  decree 
as  required  her  to  account  for  the  $18.- 
417.28.  as  proceeds  of  said  10  certificates  of 
the  Dekalb  and  Waterman  banks,  and  Inter- 
est thereon,  said  Isabella  appealed  to  the 
appellate  court,  in  which  court  the  com- 
plainants assigned  cross  errors  as  to  the 
findings  of  the  decree  which  were  ngainst 
them.  The  appellate  court  reversed  the  de- 
cree, and  remanded  the  cause  with  direc- 
tions, so  far  as  It  required  said  Isabella  to  ac- 
count for  the  proceeds  of  said  10  certificates, 
—that  Is,  said  Item  of  $18,417.23,— and  af- 
firmed it  In  all  other  respects,  holding,  how- 
ever, that  the  appellate  court  had  no  Juris- 
diction of,  and  therefore  it  declined  to  con- 
sider, that  part  of  the  decree  affecting  the 
sale  and  conveyance  of  complainants'  Inter- 
est In  the  farm,  because  a  freehold  was  In- 
volved, and  declined  also  to  consider  the  ar- 
bitration settlement  involving  the  $17,700 
of  notes,— that  being  a  part  of  the  same 
transaction.  The  complainants  then  sued 
out  from  this  court  a  writ  of  error  to  the 
circuit  court,  and  appealed  from  the  Judg- 
ment of  the  appellate  court;  thus  bringing 
before  us  all  the  questions  Involved  except 
the  fludlng  as  to  the  Item  of  $2,819.68,  vrith 
which  all  are  satisfied. 

We  Shalt  consider  firet  that  part  of  the 
case  Involving  the  certificates  of  deposit, 
which.  In  the  three  banks,  were  twenty- 
four  In  number,  and  amounted,  principal 
and  Interest,  to  more  than  $30,000.  The  evi- 
dence shows  that  the  testator  was  a  man  of 
strong  mind  and  will,  secretive  about  his 
business  except  with  his  said  wife,  who 
often  aided  him  In  his  business  affairs.  He 
was  mentally  capable  of  transacting  ordi- 
nary business  when  the  alleged  assignments 
were  mode,  and  until  a  few  daj'S  before  his 
death.   For  the  last  year  or  more  of  bis 


Digitized  by  Google 


WOODS  T.  BOBBBTS. 


429 


life  Mb  eyealght  wbb  rery  defective,  but  he 
could  see  to  write  bis  name,  and  did  Blgn, 
with  bts  own  band,  bis  will,  b  few  months 
before  bis  deatb.  He  kept  his  valuable  pa- 
pers In  a  safe  In  bis  own  house,  to  which  bis 
wife  bad  access,  and  from  which  she  would 
often,  at  his  request,  obtain  and  bring  them 
to  hbD.  His  wife  also  had  a  safe  in  the 
house.  In  which  she  k^t  her  valuable  pa- 
pers. Her  familiarity  with  bis  papers  and 
with  his  business  affairs,  and  bis  defective 
eye^l^t,  afforded  her  ample  opportnnttlea 
for  obtaining  bis  signature  by  fraudulent 
means,  and  for  purpoeea  of  her  own;  but 
there  Is  no  sufficient  evidence  that  she  ob- 
tained the  assignment  of  these  certlflcatea 
by  fraud  or  by  undue  Influence  exerted  over 
liim.  Indeed,  as  to  the  10  ceftlflcates  of  the 
Dekalb  and  Waterman  banks  the  case  as 
made  by  the  complainants  rests  upon  the 
■charge  In  the  amended  bill  that  she  forged 
Ills  name  upon  the  back  of  each  of  said  cer- 
tificates, and  much  evidence  was  given 
tending  to  prove  that  the  signatures  In 
'Question,  Including  tliose  to  the  two  sepa- 
rate written  assignments,  were  not  In  his 
handwriting.  Two  expert  witnesses  of  con- 
ceded ablll^— Marshall  D.  Ewell  and  Henry 
Ij.  Tolman— testified  In  the  most  positive 
terms  that,  In  their  opinion,  Uie  signatures 
were  not  genuine,  and  otiier  witnesses  gave 
similar  testimony.  Many  witnesses,  how- 
ever, who  were  acquainted  with  his  hand- 
writing, Including  bankers  and  business 
men  with  whom  be  bad  transacted  busi- 
ness, testified  that  the  signatures  were  In 
Ms  handwriting.  There  were  also  given  in 
«vldence  tbe  said  two  assignments  and  a 
tblrd  paper,  all  witnessed  by  Orr  and  Wanu, 
Tlx.: 

"Oarlton,  Feb.  0,  1883.  I,  Cheuncey  W. 
Broaghton,  do  this  9th  day  of  February, 
1S03,  give  to  my  wife,  Isabella  B.  Brough- 
ton,  all  my  bank  certificates  of  deposit  as 
"her  own  property.  C.  W.  Broughton.  Wit- 
nesses:   E.  P.  Orr.   H.  H.  Wann." 

"Cariton,  April  17,  1893.  I  this  day  give 
to  my  wife,  Isabella  B.  Broughton,  all  my 
bank  certificates  deposited  since  February 
D,  1803,  as  her  own  personal  property,  and 
1  transfer  them  to  her.  0.  W.  Broughton. 
Witnesses:  B.  P.  Orr.   H.  H.  Wann." 

**Cariton,  April  17,  1893.  Belle  B.  Brough- 
ton will  pay  to  the  following  belrs:  Isabel- 
la B.  Broughton,  Ella  Broughton,  May 
Broughton,  Ben  Broughton,  Charles  B. 
Broughton,  Channcey  W.  Broughton,  on  all 
notes  that  they  select,  by  my  order,  and  sign 
my  name.  C.  W.  Broughton.  Witnesses: 
B.  P.  Orr.    H.  H.  Wann." 

The  delations  of  said  Orr  and  Wann 
were  also  read.  Each  testified  that  both 
were  present  at  each  of  tbe  times  when  the 
assignments  were  executed,  and  that  they 
saw  Mr.  Broughton  sign  the  same,  and  saw 
bim  sign  his  name  on  the  back  of  each  ot 
said  certificates  of  tbe  Dekalb  and  Water- 
man banks;  that  said  Isabella  wrote  these 


Instruments  alwve  set  out.  exceiA  the  signa- 
tures, at  Mr.  Brongbton's  dictation,  and  that 
they  signed  them  as  witnesses  at  bis  request, 
and  that  thereupon  be  delivered  them  to 
her,  and  told  her  tiiey  were  her  property. 
It  was  afterwards  developed  that  these  a^ 
testing  witnesses  were  not  at  the  home  of 
Mr.  Broughton,  where  tbey  said  these  pa- 
pers were  made  and  signed,  on  tne  9tb  day 
of  F^ruary,  when  the  first  one  appears  to 
be  dated;  but  testimony  was  given  that 
tbey  were  there  on  the  11th  of  February, 
and  on  tbe  17tb  day  of  April,  and  we  can- 
not say  that  the  mistake  as  to.  tbe  date 
mli^t  not  have  been  honestly  made.  It  was 
not  made  to  appear  that  these  witnesses  bad 
any  intwest  in  the  matter,  nor  was  tbeir 
teatimei^  in  any  way  Impeached,  althongb 
its  BtroigUi  was  Impaired  somewhat  on 
cross-examination  and  by  circumstances 
proved.  We  cannot  say  tbat  the  genuine- 
ness of  thm  signatures  was  not  established 
by  a  preponderiance  of  tbe  evidence,  and  it 
is  not  Important  here  to  consider  the  ques- 
tion raised  in  the  argoment  whether  or  not 
It  was  necessary  to  prove  the  charge  of  for^ 
gery,  as  In  criminal  cases,  beyond  all  reason- 
aUe  doubt  Orr  and  Wann  tesUfled  also 
that  on  one  of  tta^  occasions  Mr.  Brough- 
ton spoke  of  the  certificates  of  the  Barb 
City  Bank,  which  were  then  also  prodnced, 
and  dellv««d  to  bts  irife;  and  tbat  he  laid 
that  it  was  not  necessaiy  to  sign  them  over 
to  her  OS  they  were  already  payable  to  her. 
These  were  tbe  certificates  in  which  the 
cashier  bad  interiined  after  the  words  "pay- 
able to  himself*  tbe  words  "or  Bdle  B. 
^-one^ton."  Tbe  cashier  of  tbe  bank  and 
Mrs.  Cbanler,  a  sister  of  Mrs.  Broughton, 
testified  that  he  interlined  these  words  In 
pursuance  of  a  wrlttm  requMt  of  Mr. 
l^o^ton,  which  Mrs.  Cluuiler  brought 
with  the  certificate  to  the  bank.  Wann  tes- 
tified that  the  aggregate  amount  of  all  the 
certificates  so  delivered  In  bis  presmce  to 
Mrs.  Brougbton  was  between  130,000  and 
934,000.  The  certificates  having  been  deliv- 
ered, the  title  passed.  But,  as  to  ime  certifi- 
cate of  the  Barb  City  Bank  for  (400,  it  was 
not  Issued  until  April  25, 1893,  and  conld  not 
have  been  delivered  at  either  of  tbe  times 
mentioned  by  Orr  or  Wann,  and  there  is  no 
evidence  It  was  ever  delivered  at  all,  and  as 
to  It  it  must  be  held  that  It  is  the  property 
of  the  estate,  and  staonld  be  accounted  tor 
accordingly.  While  many  circumstances 
were  shovm  casting  suspicion  upon  tbe  good 
faith  of  Mrs.  Broughton  Ou}W  Roberts)  and 
upon  ttiese  transfeni,  we  do  not  find  la  tbe 
record  snffldent  evidence  upon  which  to  set 
'  the  assignments  astde*  and  to  compel  her  to 
'  aceomt  for  these  deposits,  except  mm.  to  uld 
,  $400  certificate,  and  we  think  the  appellate 
court,  with  this  exception,  decided  correctly 
as  to  this  part  of  tbe  decree. 

It  Is  urged,  also,  tbat  Mrs.  Roberto  shonlC 
account  for  tbe  92,100,  and  Interrat  thereon, 
received  by  her  after  Mr.  Broughton's  death 
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in  payment  of  the  Kelso  notes.  It  was 
shown— principally  by  said  Isabella's  own 
letters  to  Etta  D.  Kelso,  the  maker  of  these 
notes,  given  In  evldeoce  by  the  complainants 
—that  the  notes  for  this  Indebtedness  were 
ortglnally  payable  to  said  Ohauncey  W. 
Broughton,  but  that  she  had  purchased  them 
from  him,  and  had  t^en  new  notes  from 
Mrs.  Kelso  In  her  own  name.  The  evidence 
relating  to  this  transfer  Is  meager,  but  it  la 
clear  from  the  erldence  that  said  Isabella 
had  moneys  of  her  own  when  she  married 
Brottghton  (bow  much  the  record  does  not 
show),  and  acquired  more  during  h^  mar- 
ried life,  and  that  she  and  Brougbton  often 
had  business  dealings  with  each  other.  She 
would  lend  him  money  when  he  needed  it 
to  make  up  some  c^tain  amount  for  a  loan, 
and  would  take  his  note  for'  the  amount, 
which  he  would  afterwards  pay.  Other 
business  transactions  between  them  were 
shown.  She  bought  80  acres  of  land  from 
him  a  short  time  before  his  death,  for  which 
she  paid  him  93,600,  and  soon  after  bis  death 
sold  it  for  $4,600;  and  the  complainants  al- 
lege that  by  fraud  and  undue  influence  she 
obtained  this  bO-acre  tract  at  less  than  Its 
value,  and  that  she  should  account  for  the 
difference.  But  we  &nA  no  sufficient  evi- 
dence In  the  record  of  fraud  and  undue  influ- 
ence In  respect  to  the  purchase  of  either  the 
Kelso  notes  or  of  the  80  acres  of  land. 
While  It  is  clear  from  the  evidence  that  she 
was  a  thrifty  woman,  even  in  her  dealings 
with  her  husband,  still,  whatever  may  be 
said  of  other  transactions  mentioned  In  the 
record,  there  is  not  sufficient  evidedce  to  sus- 
tain the  allegations  of  the  bill  relative  to 
either  the  Kelso  notes  or  the  80  acres  of 
land.  It  may  wetl  have  been  that  her  hus- 
band was  willing  to  have  her  make  a  good 
trade,  even  with  himself.  It  also  appears 
that  he  was  a  man  of  sound  mind  and  strong 
will,  and  not  easily  Influenced  by  any  one. 

But  a. very  dlCterent  aspect  of  the  case  is 
presorted  respecting  Mrs.  Boberts'  dealings 
trlth  the  comidalnants.  Over  them  her  In- 
duence  was  paramount,— that  of  the  parent 
over  the  child.  Not  only  such  Influence  as 
may  be  presumed  from  that  relation,  but  the 
evidence  shows  the  fact  was  tb&t  they  obeyed 
her  without  question.  ev«i  after  they  had 
reached  their  majority,  and  that  they  never 
Interposed  their  will  or  Judgment  against 
bers  in  matters  relating  to  the  estate  or  Its 
distribution.  She  was  the  executrix  of  the 
will,  and,  although  the  complainant  Ben 
Brougbton  qualified  to  act  with  her,  she  took 
upon  herself  the  control  of  the  entire  estate 
and  Its  administration,  and  received  all  of 
the  assets,  apparently  without  question  by 
him  or  by  the  other  complainants,  and  doubt- 
less with  their  full  at^robatlon.  The  evl^ 
tlence  shows,  also,  that  she  frequently  en- 
joined upon  them  the  importance  of  keeping 
as  a  secret  from  "outsiders"  all  matters  re- 
lating to  the  estate,  and  advised  them  not  to 
conmdt  others  about  their  business  affairs. 


and  became  angry  with  them  when  she  sas- 
pected  they  had  done  so.  Under  these  cir- 
cumstances, and  occupying  such  a  position 
with  respect  to  the  complainants  and  the  es- 
tate, she  was  bound  to  deal  with  them  and 
with  their  interests  with  the  utmost  falmesa 
to  them.  She  was  Incapacitated  from  deal- 
ing with  them  for  lier  own  advantage,  and. 
the  relatloo  appearing,  the  burden  of  proof 
was  on  her  to  show  that  in  acquiring  any 
part  of  the  estate  which  belonged  to  them 
she  conserved  their  interests,  and  paid  ttiem 
full  value.  These  principles  of  equity  are 
too  well  understood  to  require  elaboration  or 
citation  of  authority,  and  the  controversy 
over  the  arbitration  settlement  and  the  con- 
veyances made  by  the  complainants  of  their 
Interest  in  the  farm  Is  one  principally  of  facL 
While  we  have  read  and  considered  all  of 
the  evidence,  only  the  principal  points  estab- 
lished by  it  can  be  stated  here. 

It  appears  from  the  record  that,  notwith- 
standing the  testator  directed  by  his  will  that 
the  farm  should  remain  undivided  as  a  b<nae 
for  the  six  devisees,  there  was,  at  the  time 
the  arbitration  settlement  was  m^ade,  the  mu- 
tual desire,  as  between  Mrs.  Brougbton  on 
the  one  side  and  the  complainants  on  the 
other,  to  separate,  and  to  make  some  final 
adjustment  of  their  property  rights.  Abont 
this  time  John  D.  Boberts,  who  resided  with 
ills  family  on  his  farm  a  few  miles  away, 
was  an  occasional  visitor  at  the  Brougbton 
home,  where  he  was  sometimes  consulted  by 
Mrs.  Broughton  in  her  business  affairs,  &ttet 
her  husband's  death.  The  complainant  Ben 
Brougbton  also  consulted  him  about  the  best 
method  of  arriving  at  a  settlement  with  Mrs. 
Brougbton.  Mrs.  Brougbton  expressed  a 
willingness  to  buy  complainants'  Interests  If 
the  price  should  be  satisfactory,  but  would 
not  sell.  Inasmuch  as  the  interests  of  her  two 
minor  children  could  not  be  disposed  of  by 
any  agreement  they  could  make.  The  result 
was  the  selection  of  Roberts  by  the  com- 
plainants and  of  Lewis  by  Mrs.  Brougbton 
to  fix  the  price  which  she  should  pay  the 
complainants  for  the  land.  Lewis  drew  the 
agreement  of  arbitration,  the  contents  of 
which  we  have  stated.  After  the  Instrument 
was  signed  by  the  parties,  the  price  was 
fixed  for  the  land  by  Roberts  and  Lewis  at 
$45  per  acre,  and  Mrs.  Broughton  then  pro- 
duced the  notes,  which  were  found  to  amount 
to  $17,700,  and  one-half  of  that  amount  was 
subtracted  from  the  purchase  price  of  com- 
plainants' lands.  Neither  of  the  arbitrator!! 
raised  any  questlcn  as  to  the  Justice  of  allow- 
ing these  notes,  although  some  of  them  were, 
on  their  face,  barred  by  the  statute,  and  both 
arbitrators  knew  that  Mr.  Bronj^ton  con- 
tracted but  few  debts;  that  he  was  a  mao 
of  abundant  means,  and  always  paid  prompt- 
ly what  he  owed.  None  of  the  Interested 
parties  knew  before  what  they  amounted  to. 
Mrs.  Broughton  testified  that  she  did  not 
know;  that  she  had  never  counted  them  uik 
Ben,  the  youngest  of  the  three  complalnantB, 
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and  who  ceems  to  have  acted  for  bis  sisters 
as  well  as  for  himself,  bad  previously  said 
to  MrB.  Brongbtoa  that  be  supposed  the  notes 
would  have  to  be  allowed,  but  at  that  time 
she  bad  told  him,  as  be  testified,  that  they 
would  be  about  $10,000.  Before  that  she  bad 
tdd  Ella  that  they  would  amount  to  $5,000  or 
$6,000.  It  does  not  appear  that  the  com- 
plainants objected  at  the  time,  that  tbey 
knew  that  they  bad  any  right  to  object,  to 
anything  the  arbitrators  did;  and  Mr.  Lewis 
testified  that  be  did  not  know  that  the  set- 
tlement WB8  unsatisfactory  to  any  of  the 
complainants  until  after  the  papers  were  all 
executed,  and  he  liad  stepped  Into  the  hall, 
where  he  found  Ella  Broughton  In  distress, 
when.  In  response  to  his  ioQairy  as  to  ber 
trouble,  she  said,  "Mother  ham't  done  right; 
there's  more  of  those  notes  than  there  ought 
to  be;"  and  further.  In  substance,  that  they 
were  to  have  been  canceled  by  tbe  certifi- 
cates. Lewis  knew.  In  advance,  from  Mrs. 
Broughton,  that  she  expected  him  to  get  the 
land  at  as  low  a  price  as  he  could,  but  that 
she  would  pay  at  not  to  exceed  the  rate  of 
$15  per  acre;  and  we  think  the  evidence 
tends  to  prove  that  she  knew  in  advance  that 
Roberts  would  agree  with  him  upon  that 
price.  The  preponderance  of  the  evidence 
in  tbe  record  Is  that  the  land  was  at  that  time 
reasonably  worth  $55  per  acre.  After  this 
settlement.  In  August,  Roberts  became  a 
more  frequent  visitor,  and  in  October  he  ob- 
tained a  divorce  from  his  wife,  and  on  the 
Ist  of  the  f<d]owing  January  married  Mrs. 
Broi^bton,  and  thereafter  resided  with  h^ 
on  the  Broughton  farm,  and  the  complainants 
established  themselves  elsewhere. 

While  tbat  port  ot  the  case  relating  to  the 
chattel  property  on  tbe  farm  Is  not  now  In 
controversy,  Mrs.  Roberts  having  acquiesced 
In  the  decree  fixing  tbe  amount  for  which 
she  should  account,  still  the  acts  of  herself 
and  husband  In  dealing  with  It,  and  with  the 
cfxnplalnants*  Interest  therein,  clearly  show 
tbey  were  willing  to  resort  to  deceit  and  un- 
fair means  to  obtain  advantage  to  themselves 
and  against  the  complainants.  One  McQlrr 
was  procured  by  Roberts,  at  an  expense  of 
five  dollani,  to  come  to  the  farm  at  an  ap- 
pointed time,  ostensibly  to  purchase  the  chat- 
tel property,  which  consisted  largely  of  farm 
produce  and  some  stock,  tax  himself,  bnt  re- 
ally for  Roberts.  Ben  endeavtured  to  get 
McGlrr  to  pay  more  than  he  oSeced,  bnt 
Mrs.  Roberts  said  he  bad  offered  enough,  and 
Uie  property  was  accordingly  sold  to  McGIrr, 
who  departed  with  bis  five  dollars  received 
tmm  Roberts,  and  Rot>»ts  soon  after  sold 
the  grain  at  a  large  profit.  We  cannot  agree 
with  counsel  for  tbe  defendants  tbat  this 
transaction  has  nothing  to  do  with  the  case, 
becaoae  it  Is  no  longer  In  controversy.  It 
was  oae  ot  a  series  of  acts,  and  throws  light 
on  others  which  preceded  or  followed.  There 
was  another  transaction  relating  to  tbe  col- 
lection of  a  note  called  the  "McCleary  Note," 
whicli  Is  not  in  controversy,  as  Mrs.  Roberts 


accounted  for  the  proceeds,  but  It  showed 
tbat  she  had  the  disposition  to  acquire  for 
herself  property  belonging  In  part  to  the 
complainants,  and  to  conceal  It  from  them. 
While  the  burden  was  on  Mrs.  Roberts  to 
prove  tbat  she  paid  full  value  for  complain- 
ants' lands,  tbe  evidence,  as  before  stated, 
shows  sbe  did  not  pay  full  value.  Tbe  bur- 
den of  proof  was  also  on  her  to  show  that  the 
estate  was  indebted  to  her  on  accoimt  of  the 
notes  which  she  dalmed  to  hold  i^^nst  the 
testator,  and  In  this  she  wholly  failed.  While 
the  evidence  does  show  tbat  Mr.  Broughton 
sometimes  borrowed  money  of  his  wife  tem- 
porarily, to  make  up  certain  amounts  for 
loans  he  desired  to  make,  It  also  shows  he 
would  again  repay  her,  and  she  would  bring 
him  bis  note  which  he  had  given  her,  and  he 
would  destroy  it.  But  none  of  these  notes 
were  connected  with  any  particular  transac- 
tion, nor  was  the  signoture  to  any  of  them 
proved.  He  was  a  man  of  laige  means,  and 
paid  all  of  his  obligations  promptly.  Before 
bis  death  it  appears  tbat  it  was  his  purpose 
to  have  all  bis  business  affairs  so  adjusted 
as  to  give  no  occasion  tot  dispute  among 
those  who  would  succeed  to  his  property, 
and  as  would  require  as  few  proceedings  In 
the  courts  as  possible.  The  evidence  ^ows 
also  tbat  he  expr^sed  satisfaction  that  he 
had  all  of  bis  affairs  straightened  up.  While 
his  will  provided  for  funeral  expenses,  no 
mention  in  It  was  made  ot  any  debts.  Nor 
is  there  any  evidence  in  the  record,  outside 
of  the  notes  tliemselvM, — or,  rather,  the  cop- 
ies of  them,  for  the  originals  were  lost  be- 
fore tbe  hearing  below,— that  Mr.  Brooghton 
knew  that  his  wife  held  any  of  these  notes 
against  him,  or  that  sbe  ever  spoke  of  any 
of  them  to  him  or  to  any  of  the  family  prior 
to  his  death.  There  is  evidence,  however, 
that  afterwards—about  the  time  of  the  divi- 
sion of  the  $it5,000  of  notes— she  showed  rate 
of  them  to  May,  and  asked  her  If  the  signa- 
ture looked  like  her  father's;  and  at  another 
she  said  she  bad  some  notes,  bnt  she  did  not 
intend  to  bring  them  up  against  the  estate; 
at  another,  that  she  considered  them  paid  by 
the  certificates.  Ben  Broughton  testified  that 
after  the  division  of  the  $86,000  of  notes  she 
showed  him  one  of  a  lltUe  bundle  of  notes, 
and  said  his  fatlier  had  gives  them  to  her, 
whweupon  he  asked  her  what  she  intended 
to  do  with  them,  and  she  replied  that  she 
did  not  Intend  to  do  anything  with  them; 
would  never  present  tbem;  that  his  father 
bad  given  ber  a  great  deal,  and  she  never 
could  present  tbem;  tbat  she  further  said, 
"Just  for  tbe  fun  of  it,  add  up  the  face  value, 
and  see  what  they  amount  to;"  that  he  did 
so  as  she  gave  the  amounts,  and  they  amount- 
ed to  between  $5,000  and  $6,000.  As  a  wit- 
ness. Mra  Roberts  denied  that  she  ever  men- 
tioned the  notes  to  any  of  the  complainants 
until  the  day  of  the  arbitration,  except  to 
Ben,  when  he  agreed  they  shoald  go  In  with 
the  setUement,  and  stated  that  she  had  never 
computed  tbem,  and  did  not  know  what  tbey 
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Amounted  to.  In  compliance  with  the  prayer 
oC  the  bill  the  defendants  set  forth  lo  their 
answer  copies  of  all  of  these  notes,  they 
having  been  retained  by  Mrs.  Broughton  aft- 
ter  they  had  been  canceled  by  the  arbitra- 
tors at  the  settlement.  She  and  Roberts, 
her  husband,  produced  them,  with  other  pa- 
pers, at  the  office  of  her  attorneys,  where  the 
o^les  were  made  by  their  stenographer,  and 
we  think  the  eridence  shows  that  she  took 
^hem  away  from  the  office  when  the  copies 
were  finished.  They  were  afterwards  lost  in 
%ome  way,  and  were  not  produced  when  call- 
?d  for  by  complainants'  solicitors  In  takli^ 
their  proofs,  nor  upon  the  trial.  Koberts 
testified  that  he  had  made  diligent  search 
umoDg  tals  papers  at  the  bank  where  he  had 
previously  kept  these  notes  for  bis  wife,  but 
could  not  find  tbem,  and  she  testl0ed  that 
she  had  made  similar  search  at  their  home, 
and  was  equally  unsuccesBfuL  The  disap- 
pearance of  these  notes  from  the  hands  of 
Mrs.  BobertB  at  so  tmportaat  a  period  In  the 
pn^ress  of  the  case  was  anotho*  circum- 
stance proper  to  be  considered,  In  connec- 
tion  with  other  evidence,  upon  the  queetiw 
nf  her  good  faltb,  and  whether  or  not  they 
constituted  a  bona  fide  Indebtedness  In  her 
favor  against  the  estate.  The  copies  attach- 
ed to  the  answer  show* no  indorsement  on 
any  of  the  15  notes.  Nearly  all  of  them  were 
payable  on  demand.  The  first  two  were  for 
small  amounts,  dated  In  1878,  and  drew  10 
per  cent.  Interest  The  next  two  were  dated 
In  1882r-one  for  9000  and  the  other  tor 
^,390,— and  drew  Interest  at  8  per  cetkt  The 
others,  some  in  large  and  some  in  small 
amounts,  bore  dates,  respectively,  in  each , 
year  from  1885  to  1893,  the  last  one  being 
for  $970,  dated  January  14,  1893,  payable  on 
demand,  at  6  per  cent.  The  daughter  Ella 
testified  that  her  father  borrowed  $70  of  his 
wife  in  January  before  he  died,  to  make  up 
a  certain  amount  for  some  purpose,  and  gave 
her  his  note  for  it,  which  witness  read  to 
him,  and  a  few  days  afterwards  he  asked 
Mrs.  Broughton  to  get  the  note,  saying  be 
would  straighten  it  up;  that  she  brought  a 
note,  which  witness  did  not  examine,  and  he 
tore  his  name  off  of  It,  and  destroyed  It, 
and  then  handed  his  wife  some  money  across 
the  table.  This  testimony  was,  however,  de- 
nied by  Mrs.  Boberts,  and  the  copies  show 
DO  note  dated  In  January,  1883,  except  the 
one  for  $970.  She  also  denied  the  testimony 
of  the  complainants  that  she  had  told  tbem 
that  she  kept  copies  of  all  her  notes. 

There  are  many  facts  and  circumstances 
in  the  evidence  which  tend  strongly  to  prove 
that  Mrs.  Roberts  had  no  valid  subsisting 
claim  against  the  estate  on  account  of  these 
notes.  During  all  the  time  that  tney  appear 
to  have  been  In  existence,  Mr.  Broughton 
bad  more  than  sufficient  money  to  pay  them 
on  deposit  in  bank,  drawing  Interest  at  a 
much  less  rate  than  the  notes  called  for. 
rbe  evidence  shows  that,  even  as  between 
ihemselves,  they  transacted  business  in  a 


strictly  baBlBeoB  way,  and  It  !■  wboUy  Incon- 
sistent with  Mr.  Broughton'B  business  meth- 
ods shown  by  the  evidence^  and  hla  evl- 
dent  desire  to  arrange  for  the  settlonent  of 
his  estate  without  Utigatlmt,  that  be  would 
leave  unpaid  these  old  notes,  amoontlne  to 
so  large  a  sum,  in  his  vrife's  hands,  and  dis- 
pose of  all  <tf  his  property,  giving  hia  wife- 
all  of  his  moneys  In  bank,  without  aayins 
anything  about  this  indebtedness  to  her.  He 
would  have  known  that  he  could  not  leave 
a  more  (tuitful  source  of  discord  and  litiga- 
tion to  hl8  family  than  tbat  Less  tlian 
three  months  before  he  died,  but  when  be 
was  fully  competent  to  transact  business,  be 
conveyed,  by  deed,  to  his  wife,  80  acres  of 
land,  for  which  she  paid  him  V3,&00  In  casta. 
It  is  hardly  probable  tbat  she  would  have 
paid  him  this  large  sum  If  he  bad  owed  her 
moneys  long  past  due  In  more  than  four 
times  the  amount,  nor  that  after  bis  deatb 
she  would  have  withheld  the  notes  from  tbe 
adjustment  In  the  division  of  the  otlwr  notes 
and  personal  property,  and  left  only  tbe  real 
estate  out  of  which  they  could  be  satisfied. 
She  did  not  file  her  claim  In  the  probate 
court,  but.  as  tbe  two  years  for  presentation 
of  claims  had  not  elapsed  when  the  arbitra- 
tion settlement  was  made,  she  could  etllt 
hare  done  so  had  tbat  settlement  not  been 
made.  Her  Influence  over  Ben,  the  young- 
est of  the  three  complainants,  and  who  had 
never  known  any  other  mother,  was  very 
great,  and  It  seems  to  have  been  her  pur- 
pose to  obtain  through  him  the  amount  of 
these  notes,  rather  than  to  produce  them  in 
court.  At  all  events,  from  the  whole  of  the 
evidence  we  are  satisfied  that  she  had  no 
valid  claim  against  tbe  estate  on  account 
of  said  notes,  and  that  all  indebtedness  of 
the  testator  to  her  on  account  of  them,  or 
any  of  tbem,  bad  been  satisfied  by  him.  and 
discharged  In  his  lifetime,  and  that  lA  bring- 
ing them  forward  and  obtaining  credit  for 
them  in  the  purchase  of  complainants'  Inter- 
est in  the  farm  she  was  guilty  of  fraud,— 
and  that,  too,  upon  those  whose  rights  in  the 
premises  it  was  her  duty  to  protect. 

Mrs.  Roberts'  counsel  say  that  the  bill  im- 
peaching this  settlement  was  not  filed  until 
after  the  two  years  for  filing  her  claim  In 
the  probate  court  had  passed,  and  that  to- 
sustain  the  bill  now  will  deprive  her  of  all 
remedy  on  the  notes.  Tbe  question  has  been 
afl  fully  litigated  and  considered  in  this  case 
as  it  could  have  been  in  the  probate  court,, 
and,  if  she  has  no  claim  against  the  estate, 
'—and  we  so  bold,— she  has  lost  nothing  by 
having  the  question  finally  determined  here. 

It  Is  also  insisted  tbat  by  ^e  arMtratlon 
agreement  Mra  Roberts'  waived  her  award 
set  off  by  tbe  appraisers,  and  that  that  will' 
be  lost  to  her  if  Uie  settlement  should  be  set 
aside.  Such  a  result  to  the  wrongdoer 
should  in  no  wise  deter  a  court  of  equity 
from  setting  aside  a  fraudulent  transaction. 
Complainants  have  offered  and  will  be  re- 
quired to  refund  what  she  paid  tta^  for 
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their  lands,  tnd  the  mast  abide  vhittevef 
toes  etae  may  Imve  brought  upon  berself  by 
ber  owo  wrongdt^ng.  Amea  t.  Wltbeck, 
170  DL  45S;  D8  M.  &  900.  But  tbe  qnertioD 
wbether  or  not  ber  award  wiU  be  lost  to 
h«-  by  tbe  aettlns  aside  of  tbe  arbitration 
aereement,  aettlement,  and  deeds  Is  not  pre- 
sented bere  for  decision. 

The  Judgment  of  the  appellate  eonrt  wiU 
be  In  all  respects  affirmed  except  as  to  tbe 
two  cerUficate  of  tbe  Barb  City  Bonk,  dated 
April  25.  ISdS,  but  In  affirming  tbe  decree 
as  to  said  eertlflcate  the  appellate  covrt  was 
In  error,  and  tbe  jodgmmt  to  that  extent, 
and  that  lArt  of  the  decree  below,  are  re- 
versed. Upon  the  writ  of  error  the  decree 
of  the  drcitlt  court  In  denying  relief  and 
dismissing  the  bill  In  respect  to  tbe  arbitra- 
tion agreement  and  settlement  and  In  re- 
flect to  the  sale  and  conreynnce  to  Isabella 
B.  BobRTts  by  tbe  complainants  of  their  re- 
speetlTe  Interests  In  the  lands  devised  to 
them  by  tbelr  father  Is  reversed,  and  both 
branches  of  tbe  caose.  considered  as  one  mw\ 
vlU  be  remanded  to-the  circuit  court,  w'lii 
directions  to  enter  a  decree  settling  nniiie 
said  arbltratloa  agreement  and  settlement, 
and  the  sole  and  conveyances  of  said  land 
so  made  by  tbe  several  complainants,  np<m 
tbe  condition  that  tbey  refund  to  said  Isa^ 
bella  B.  Boberta  the  respective  amounts  re- 
ceived by  them  from  her  for  the  conveyance 
of  said  lands,  and  finding  that  said  notes 
so  iHesented  by  said  Isabella  and  Included 
In  said  arbitration  settlement  bad  been  paid, 
and  constituted,  and  do  now  constitute,  no 
debt  or  claim  in  her  favor  against  the  es- 
ute  or  against  the  complqjnnnts,  and  finding 
for  tbe  complainants  as  to  said  (400  certifi- 
cate, and  that  she,  Isab^la  B.  Boberta,  ac- 
count and  pay  tbe  costs  In  tbe  circuit  court 
and  also  In  this  conrL  In  part  affirmed,  and 
la  part  reversed  and  remanded. 

ass  111.  S48) 

UAXT^ICLL  ec  aL  V.  DURKTN.i 

(Supreme  Court  of  Illiools.    April  17,  lOOOi) 

APPEAL  AND  ERROR^ONDUCT  OP  COUNBBLr- 
NBGLIOBNCE— DIRECTION  OP  VBRniCT— EVI- 
DENCE —  TRIAL  -  RVIDENCB  IK  REBUTTAI^ 
DISCRETION  OP  COURT. 

1.  A  iudsincDt  will  not  be  reTerscd  becnuse 
of  the  improper  condnet  or  oppellee's  attorney 
■t  tbe  trinl.  where  appellant^i  attorney  xraa 
equally  rcspoBxIble  for  the  mBaner  in  n-bicb  the 
trial  was  condiu'tod. 

2.  In  ao  action  for  Degligeoce.  It  Is  not  er- 
ror to  refuse  to  direct  a  verdict  for  defendnnt, 
where  there  la  testimony  Justifying  an  infer- 
face  of  hit  neglitience. 

3.  In  an  action  for  injnriw  cansed  by  horses 
which  it  was  alleccd  were  nefilieently  permit- 
ted to  escape  from  a  barn,  teatimony  for  plnin- 
tilf  that  baiters  were  n«ed  on  tbe  boraes  at  tbe 
time  of  the  accident  different  to  those  t<>8tified 
to  by  defrmlaot's  coachman,  who  was  in  charge 
of  the  bnraes.  Is  proper  In  rebnttnl,  aa  tending 
to  contradict  the  latter  in  a  material  matter, 
and  as  alTeeting  bis  memory  or  tntbfnlDesa 
as  to  wbut  occurred  at  tbe  time. 

4.  Defendant  wet  not  charRed  with  negli- 
frenoe  in  employing  ao  incompetent  coachmfln. 
and  tbe  irieadlaas  rafacA  do  Issue  aa  to  his  com* 
(etsncy  or  habitus:  jicgUgencs^   HeU.  that  evi- 
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dence  of  bia  gmeral  habits  la  that  reapect  wsa 
irreierant 

-  S.  Tbe  admiBdoti  of  Improper  or  Immaterial 
erldenee  on  behalf  of  one  party  without  objec- 
tion will  not  justify  a  resort  by  tbe  other 
party  to  Immaterial  and  Irrelevant  eTidence  to 
rebut  It 

6.  Where  tbe  ground  of  jdaintlEPs  claim  In  an 
action  for  Injuries  canaed  by  horses  eacaping 
from  a  barn  was'tbat  defendant's  coadiman 
negligently  left  them  standing  in  the  barn  with- 
out baiters,  evidence  that  tbe  latter  bad  previ- 
ously left  them  utaading  in  that  way,  and  that 
they  escaped  from  the  barn,  was  comi^etent, 
to  show  notice  to  him  of  the  probable  fCBult  of 
anch  conduct. 

7.  Although  certain  evidence  admlnslljle  as  a 
part  of  the  evidence  In  chief  for  plninlifT  waa 
not  proper  in  rebnttal.  yet  It  was  within  the 
discretion  of  the  court  to  admit  it  at  tbe  dose 
of  defendant's  eridenoe. 

Appeal  from  appellate  eonrt  First  dhtrlet 
Action  by  Agnes  DnrkIn,  I9  ber  next 
fri^d,  against  Jamea  Maxwell  and  another, 
for  personal  Injuries.  There  was  a  judgment 
of  the  appellate  court  (S6  111.  Aro.  257)  af- 
Armlng  a  judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

Meelc,  Meek,  Cochrane  &  Munsell,  for  ap- 
pellants. Brandt  &  Hoffmann,  tor  appellee 

GABTW'niQUT,  a  J.  On  January  26 
18M.  appellants'  team  of  carriage  horses 
were  being  uubemeesed  In  a  barn  In  Chi- 
cago by  Frank  Stelner,  their  coachman,  and 
escaped  from  the  bam  through  the  bach 
door  into  an  alley,  from  which  they  pfissed 
Into  a  public  street  of  the  city.  While  they 
were  running  hack  and  forth  In  the  street, 
and  the  coachman  and  others  were  trying  to 
stop  tUem.  one  of  them  ran  over  appellee,  a 
child  eight  years  old,  who  was  crossing  the 
street  at  the  regular  place  on  her  return 
from  BchooL  Her  leg  was  broken,  and  after 
her  recovery  was  somewhat  shorter  than  the 
other,  and  she  brought  this  suit,  by  her  next 
friend,  to  recover  damages  from  api>eUant8. 
She  chained  them  with  liability— Kirst,  on 
tbe  ground  that  tbe  horses  were  permitted  to 
go  at  large  In  the  street  In  violation  of  an 
ordinance  of  the  city  of  Chicago;  and,  sec- 
ond, because  the  coachman  was  negligent 
In  permitting  tbem  to  escape  sod  go  ui>on 
the  street  There  waa  a  trial,  at  which  ap- 
pellee recovered  a  Judgment,  and  It  has  been 
affirmed  by  tbe  appellate  court. 

A  general  complaint  la  made  that  tbe  de- 
fendants did  not  have  a  fair  trial,  on  account 
of  tbe  improper  conduct  of  tbe  attorney  for 
plnlntiff  throughout  tlie  trial.  The  appel- 
Uite  court  cbamcterlzed  the  conduct  of  the 
attorneys  on  both  aides  as  uobocomlug  and 
reprehensible,  and  said  that  orderly,  digul- 
fled,  and  respectful  conduct  on  the  part  of 
both  of  tbem  should  have  been  enforced,  and, 
If  necessary,  the  court  should  bare  promptly 
Imposed  such  punishment  as  would  have  se- 
cured that  result,  but  declined  to  reverse  the 
judgment,  sin(«  the  attorney  for  tbe  defend- 
ants was  equally  to  blame.  We  concur  In 
all  that  was  said  by  tbe  appellate  court  on 
that  subject  The  record  Is  filled  with  tbe 
wnngles  ot  counseL  and  freijuent  lemMi- 
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'StraDces  of  the  trial  court,  and  on  one  occa- 
sioQ  a  threat  of  punishment.  It  is  the  duty 
of  a  Judge  presiding  at  a  trial  to  supervise  it, 
and  to  enforce  respectful  treatment  of  the 
court,  the  witnesses,  and  the  counsel,  and  It 
Is  to  be  regretted  that  it  was  not  done  In  this 
Instance.  Witnesses  and  opposing  counsel 
were  Insulted,  and  each  attorney  charged  the 
other  with  untruthful  staitements,  and  en- 
deavoring to  Induce  witnesses  to  testify  un- 
truthfully, or  of  things  of  which  they  were 
Ignorant;  and  the  rulings  of  the  court  were 
not  obeyed,  and  were  treated  with  no  respect 
whatever.  Such  conduct,  we  believe,  is  not 
coinmrai  In  courts  of  recwd,  and  tends  to  In- 
jure and  degrade  the  courts  and  the  adminis- 
tration of  Justice.  The  proceeding  was  a 
disgraceful  wrangle  instead  of  a  trial,  and 
perhaps  the  defendants  were  the  sufterers, 
but  they  are  not  entitled  to  complain.  If  the 
attorney  for  defendants  had  not  been  eQually 
responsible  for  the  manner  in  which  the  trial 
was  carried  on,  we  should  not  hesitate  to  re- 
verse the  Judgment. 

There  was  an  Instruction  asked  by  de- 
fendants at  the  close  of  the  evidence  direct- 
ing a  verdict  In  their  favor.  As  to  the  lia- 
bility alleged  on  the  ground  that  the  horses' 
were  at  large  contrary  to  an  ordinance  of  the 
city  of  Chicago,  the  court  Instructed  the  jury 
that  the  plaintiff  could  not  recover,  but  re- 
fused the  general  instruction.  It  Is  Insisted 
that  the  evidence  that  the  horses  were  loose 
upon  the  street  made  a  prima  facie  case,  but 
no  cross  error  was  assigned  upon  the  giving 
of  the  instruction  which  took  that  feature 
of  the  case  from  the  jury.  The  court  agreed 
with  defendants*  counsel  that  such  evidence 
did  not  make  a  prima  facie  case,  and  the 
qaestion  whether  it  would  or  not  Is  not  In- 
volved here.  The  refusal  to  direct  a  verdict 
raises  the  question  whether  there  was  evi- 
dence fairly  tending  to  establish  a  cause  of 
action  on  the  charge  of  negligence.  No  re- 
view of  such  a  record  as  this  for  the  purpose 
of  determining  such  a  question  could  be  en- 
tirely satisfactory  to  Oie  reviewing  court. 
So  far  as  the  accident  is  concerned,  It  was 
not  disputed,  and,  aside  from  the  measure  of 
damages,  the  only  controversy  was  whether 
the  coachman  negligently  left  the  horses 
standing  on  the  barn  floor  without  tying  or 
securing  them;  and  on  that  subject  there 
were  tout  two  witnesses,— the  coachman  and 
Charles  E.  Smith,  who  was  washing  buggies 
in  the  bam.  Out  of  this  scanty  material  a 
record  of  over  700  pages  was  made,  composed 
largely  of  material  already  alluded  to,  and 
alleged  expert  testimony  on  the  subject  of 
taking  a  collar  oCE  from  a  horse,  and  the 
usual,  proper,  and  customary  method  of  tak- 
ing a  harness  off.  On  the  only  material 
question  affecting  the  liability  of  the  de- 
fendants there  is  a  direct  dispute  between 
the  coachman  and  the  witness  Smith.  The 
latter  testified  that  the  coachman  left  the 
horses  standing,  not  tied,  on  the  floor  of  the 

^bam,  while  be  left  the  room  with  the  har- 


ness, and  went  Into  the  adjoining  wash  room 
to  put  It  away.  If  the  testimony  of  this  wit- 
ness was  credited  by  the  jury.  It  would  jxis- 
tify  an  inference  of  negligence,  in  conse- 
quence of  which  the  horses  escaped  from  tlie 
building,  and  this  testimony  required  a  buI>- 
mlsslon  of  the  Issue  to  the  Jury.  It  was  not 
error  to  refuse  to  direct  a  verdict 

After  the  evidence  for  the  defendants  wa.B 
closed,  the  plalntlfl  offered  testimony  tba.t 
different  halters  were  used  upon  the  horses 
at  the  time  of  the  accident  from  those  tes- 
tified to  by  the  coachman,  and  also  that  lie 
had  left  these  horses  standing  on  the  bam 
floor,  after  they  had  been  unharnesse*!, 
withont  halters  on,  at  different  times  dur- 
ing two  years  prior  to  the  accident,  and 
that  they  had  run  out  of  the  bam  several 
times  before  this  occasion.   Objections  were 
made  to  this  testimony,  which  were  over- 
ruled, and  the  mllngs  are  assigned  as  error. 
The  evidence  (hat  the  halters  used  on  tlic 
horses  were  not  of  the  kind  testified  to  by 
the  coachman  tended  to  contradict  blm  fn 
a  material  matter,  and,  as  affecting  his 
memory  or  trnthfiilness  as  to  what  occur- 
red at  the  time,  was  proper  in  rebuttaL  It 
is  contended  that  the  other  evidence  was 
admissible,  In  rebuttal,  to  show  general 
habits  of  carelessness  on  the  part  of  the 
coachman,  because  there  had  been  some  evi- 
dence that  he  was  considered  a  careful  and 
competent  man.   The  defendants  had  made 
inquiries  of  witnesses  on  the  subject  of  his 
competency  and  habits  of  care,  and  plain- 
tiff's objections  In  such  cases  were  sustain- 
ed, and  the  evidence  was  not  admitted. 
One  of  the  defendants,  however,  stated  in 
his  testimoily,  without  objection,  that  the 
coachman  was  a  good  driver,  and  he  consid- 
ered him  a  careful  man,  and  trusted  bis 
family  with  him.   The  court  did  not  let  de- 
fendants go  into  that  subject  when  objec- 
tion was  made,  and  it  would  be  manifestly 
unfair  to  exclude  offered  testimony  of  that 
kind,  as  was  done,  and  then  allow  rebuttal 
evidence  because  one  of  the  defendants 
made  the  statement  in  question  without  ob- 
jection.  If  plaintiff  was  to  be  allowed  to 
prove  that  the  coachman  was  habitually 
careless,  the  defendants  should  have  been 
allowed  to  Introduce  all  their  evidence  tend- 
ing to  prove  his  competency  and  habits  of 
care.   Furthermore,  this  court  has  adopted 
the  view  that  the  admission  of  Improper  or 
Immaterial  evidence  on  behalf  of  one  party 
without  objection  will  not  Justify  a  resort 
by  the  other  party  to  Immaterial  and  Irrel- 
evant evidence  to  rebut  It.    The  general 
rule  Is  that  parties  cannot  create  a  right  to 
try  an  Immaterial  issue  or  introduce  Irrele- 
vant evidence  by  mere  silence  or  consent, 
when  they  might  have  had  the  adverse  evi- 
dence kept  out  or  stricken  out   It  is  In 
the  power  of  a  party,  by  objection,  to  pre- 
vent the  introduction  of  evidence  not  rele- 
vant to  the  Issue,  or  to  have  It  excluded 
when  Introduced,  or,  by  Instmctlon,  to  dl- 
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rect  the  Jnry  to  disregard  it;  and  the  pub- 
lic Interest  demands  that  the  time  of  the 
court  shall  not  be  wasted,  and  the  record 
filled  with  Irrelevant  or  Immaterial  evidence. 
WIckenkamp  t.  Wlckenkamp,  77  XU.  92; 
Stringer  t.  Young,  3  Pet  300,  7  L.  Ed.  683. 
In  the  latter  case,  Chief  Justice  Marshall 
declined  to  decide  whether  there  might  be 
a  case  where  irrelevant  evidence  Introduced 
would  be  Qf  such  a  character  ae  to  be  In- 
effaceable from  the  minds  of  the  Jnry  by 
instructions  or  otherwise,  so  that  a  party  Is 
to  be  permitted  to  contradict  It.  But,  If 
there  could  be  such  a  case,  this  Is  not  one. 
In  this  case  the  defendants  were  not  cbar^ 
ged  with  any  negligence  in  employing  an 
Incompetent  coachman,  and  the  pleadings 
raised  no  Issue  upon  his  competency  or  ha- 
bitual negligence.  Evidence  of  his  general 
habits  In  that  respect  was  not  relevant  to 
any  Issue  In  the  case.  The  ground  of  plain- 
tiff's claim  was  that  the  coachman  left  these 
horses  standing  on  the  bam  floor  without 
baiters  on,  and  that  such  act  was  negligent. 
Evidence  that  he  had  previously  left  them 
standing  In  that  way,  and  that  they  es- 
caped from  the  bam  under  such  circum- 
stances, we  think  would  have  been  compe- 
tent as  a  part  of  the  evidence  in  chief  for 
plaintiff,  for  the  purpose  of  showing  notice 
to  the  coachman  of  the  probable  result  in 
case  be  left  them  standing  in  that  way.  If 
the  horses  had  manifested  a  disposition  to 
run  out  of  the  bam  under  such  circumstan- 
ces, and  had  actually  done  so  on  several  oc- 
casions, the  coachman  might  reasonably  ex- 
pect that  the  same  result  would  ensue  If 
tbey  were  so  left  on  this  occasion.  Al- 
though the  evidence  was  not  proper  In  re- 
buttal, It  was  within  th&  discretion  of  the 
conrt  to  admit  it  at  the  time  It  was  admit- 
ted. 

There  was  nothing  wrong  with  the  in- 
stmctions,  which  wet;e  as  favorable  to  the 
defendants  as  they  could  ask.  AH  the  prop- 
ositions insisted  upon  that  have  the  slight- 
est merit  were  contained  in  Instructions  giv- 
en to  the  Jury;  and,  as  we  find  no  error 
which  would  Justify  a  reversal,  the  judg- 
ment must  be  affirmed.  The  judgment  of 
tbe  appellate  court  Is  affirmed.  Judgment 
affirmed. 

(185  IlL  542) 

SPRINOEB  T.  LAW  et  al.i 

(Snpreme  Court  of  Illinois.    April  17,  1900.) 

MORTOAGEa-DECREE  OF  FORECLOSURE— CON- 
FIRMATION OF  SALE  —  INADEQUACT  OP 
PRICE— PERSONAL  NOTICE— POSTING  OP  NO- 
TICES—SUFFICIENCY  OF  NOTICE^-PBRSONAIi 
DECRBE. 

1.  Mere  inadectoacy  of  price  Is  insufBcIent 
sronnd  for  refusing  a  confirmntion  of  a  master's 
Import  of  sale  nnder  a  decree  forecloBing  a 
trust  deed,  since  the  grantor,  by  exercising  his 
riitiit  of  redemption,  can  liave  the  same  benefit 
as  if  the  property  had  fiold  for  Its  full  value. 

2.  Where  a  perHonal  notice  of  a  master's  sale 

>  Rebearlos  denied  June  8,  IMO. 


undw  a  decree  foredosl&it  a  tnut  deed  was  not 
required  by  the  decree  or  by  law,  a  failure 
to  ^ve  it  is  not  ground  for  refusing  a  confirma- 
tion of  the  sale,  where  the  grantor  knew  of 
the  sale  soon  after  it  occurred^  and  could  then 
have  redeemed,  and  realised  the  full  value  of 
the  property. 

3.  Rev.  St.  c.  77,  S  14.  providing  that  notice 
shall  be  given  of  execution  sales  of  land,  does 
not  apply  to  sales  of  a  master  nnder  a  decree 
of  forecoMure;  and  such  a  sale  b^  a  master  la 
not  illegal  because  written  or  printed  notices 
thereof  were  not  posted  as  provided  for  in  sec- 
tion 14. 

4.  A  notice  of  a  master's  sale  under  a  decree 
of  foreclosure,  given  by  publication  in  a  news- 
paper for  three  successive  weeks,  once  in  each 
weelE,  as  rea  aired  by  the  decree,  being  not  un- 
reasonable, Is  m  Buffldmt  notice. 

6.  A  notice  of  a  master's  sale  nnder  a  decree 
of  foreclosure,  giving  the  title  of  the  cause  and 
the  date  of  the  decree,  which  showed  the 
amoant  of  tbe  indebtedness,  and  stating  that 
the  sale  would  be  made  in  punnance  of  sndk 
decree,  Is  sufficient,  without  sped^ng  the 
amoant  to  be  made  by  the  sale. 

6.  Under  Rev.  St.  c.  95,  S  16,  providing  that 
a  personal  decree  may  either  be  rendered  con- 
ditionally, at  tbe  time  of  decreeing  the  fore- 
closure, or  absolutely  after  the  sale  and  ascer- 
tainment of  the  balance  due,  it  is  no  objection 
to  a  personal  decree  that  the  original  decree  did 
not  provide  for  i>ersonal  liabilit?  or  a  personal 
decree  in  case  of  a  deficiency. 

Appeal  from  appellate  court.  First  district. 

Bill  by  Robert  Law  and  another  against 
Warren  Springer  to  foreclose  a  trust  deed. 
An  order  contirming  the  master's  report  of 
^le  and  a  personal  decree  rendered  against 
defendant  were  affirmed  by  the  appellate 
court  (S4  IlL  App.  623),  and  defendant  ap- 
peals. Affirmed. 

W.  N.  GemmlU,  for  appellant  Qulgg  & 

Bentley,  for  appellees. 

CARTWRIGHT,  C.  J.  Appellant  ffled  ob- 
jections to  a  master's  report  of  a  sale  made 
February  4,  1898,  by.  virtue  of  a  decree  fore- 
closing a  trust  deed  made  by  appellant  and 
his  wife.  The  objections  were  overruled,  and 
the  sale  confirmed,  and  a  personal  decree 
against  appellant  for  a  deficiency  was  ento-- 
ed.  The  appellate  court  affirmed  the  order 
and  decree. 

The  first  objection  to  the  sale  was  that  no 
notice  thereof  had  been  given  to  or  received 
by  appellant,  so  that  he  had  no  opportunity 
to  be  present  and  bid  on  the  premises,  or  se- 
cure some  person  to  bid.  There  was  no  pro- 
vision of  the  decree  requiring  such  personal 
notice,  and  there  is  no  requirement  of  that 
kind  in  the  law.  Appellant,  however,  claim- 
ed that  there  was  an  understanding  that  be 
should  have  such  notice,  and  filed  the  affi- 
davit of  his  solicitor  that  he  was  led  by  tbe 
masto:  to  believe  that  such  notice  would  be 
given,  and  also  affidavits  of  the  appellant  and 
others  that  the  property  was  wortii  more  than 
the  amoimt  for  which  It  was  s(dd.  The  affi- 
davit of  the  solicitor  did  not  show  what  state- 
ment or  conduct  of  the  master  led  him  to  such 
a  belief,  and  was  too  Indefinite  to  establish 
a  promise  on  tbe  part  of  the  master,  or  a  rea- 
sonable belief  Indn(»d  by  anything  that  the 
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master  did  or  Mrid.  The  mere  inadequacy  of 
price  shown  by  the  other  affidavits  was  not 
saflScIent  to  refuse  confirmation  of  the  sale, 
since  appellant  bad  a  right  of  redemption,  and 
could  hare  the  same  benefit  by  the  redemp- 
tion of  the  property  ae  if  It  had  sold  for  Its 
full  value.  For  the  same  reason  he  suffered 
no  Injury  through  want  of  personal  notice. 
He  knew  of  the  sale  February  7,  1898,— three 
days  after  It  was  made.  He  could  then  re- 
deem, and  realize  the  full  value  of  tbe  prop- 
erty. On  that  day  the  master  told  appel- 
lant's solicitor  that  It  was  his  universal  prac- 
tice to  send  notice  of  sales  to  the  parties,  but 
tbat  his  clerk  made  a  mistake  in  this  case. 
If  be  bad  attended  the  sale,  and  could  have 
bid,  as  he  Insists  he  wanted  to,  he  would 
have  had  to  pay  more  for  the  property  than 
what  it  was  aold  for,  and  pay  It  In  oasb.  We 
cannot  see  that  be  was  harmed  In  any  way 
by  want  of  personal  notice  or  inadequacy  of 
price. 

Tbe  decree  required  the  notice  of  sale  to  be 
published  In  a  newspaper  for  three  successive 
weeks,  once  In  each  week,  and  It  was  so  pub- 
lished,—the  first  publication  being  more  than 
three  weeks  prior  to  the  day  Axed  for  the 
sale  ;  but  tbe  appellant  objected  to  the  sale 
as  Illegal  because  written  or  printed  notices 
were  not  posted  as  provided  for  in  section  11 
of  chapter  77  of  the  Revised  Statutes,  and 
also  because  tbe  notice^  did  not  state  the 
amount  of  Indebtedness  to  be  realized  from' 
tbe  sale.  In  Crosby  v.  Klest,  135  111.  45S,  26 
N.  E.  58»,  It  was  decided  that  the  statute 
referred  to  does  not  apply  to  a  sale  under  a 
decree  by  a  master.  The  practice  of  giving 
notice  equal  to  wbat  the  legislature  has  deem- 
ed necessary  In  sales  on  execution  was  recom- 
mended, but  the  power  of  a  court  of  chan- 
cery to  prescribe  notice  without  complying 
with  such  conditions  was  recognized,  provid- 
ed the  notice  Is  reasonable.  In  that  case  it 
was  tliought  that  such  a  notice  as  this  was 
not  unreasonable.  It  was  therefore  sufficient. 
The  notice  gave  the  title  of  the  cause  and 
the  date  of  the  decree,  which  showed  the 
amount  of  the  Indebtedness,  and  stated  that 
the  sale  would  be  made  In  pursuance  of  that 
decree.  All  tbe  necessary  information  on 
that  point  was  furnished  by  the  notice,  and 
we  regard  It  as  sufflcleut,  without  specifying 
the  amount  to  be  made  by  the  sale. 

The  sale  was  made  for  $33,000,  and.  after 
applying  the  proceeds,  tbere  was  a  deQcleucy 
of  $3,877  reported  by  the  master.  For  this 
amount  the  court  entered  a  personal  decree 
against  appellant.  It  Is  not  contended  that 
he  was  not  liable  personally  for  the  debt,  but 
the  personal  decree  Is  objected  to  because  the 
original  decree  did  not  provide  for  such  per- 
sonal liability  or  personal  decree  in  case  of  a 
deficiency.  Section  16  of  chapter  95  of  the 
Revised  Statutes  provides  tbat  such  a  decree 
may  either  be  rendered  conditionally  at  the 
time  of  decreeing  the  foreclosure,  or  absolute- 
ly after  the  sale  and  ascertainment  of  the 
balance  due.  The  method  adopted  here  is  ez* 


pressly  anthoriiied  by  the  statute.  If  tbe  fle- 
ciee  for  the  deflciercy  bad  been  provided  tor 
In  the  decree  fdrecloslog  tbe  mortgage.  It 
would  have  amounted  to  nothing  more  than  m 
formal  flndtug  tbat  the  complainant  would  be 
entitled  to  a  decree  In  the  event  that  the  prop- 
erty should  not  sell  for  sufficient  to  pay  tlie 
debt  The  judgment  of  the  appellate  court 
is  affirmed.  Judgment  affirmed. 


(in  iiL  US} 
HIOHLBT  V.  AUEBICAN  BXCH.  NAT. 
BANK.i 

(Supreme  Court  of  UllBois.    April  17,  1900.) 

CREDITORS'  BILl<-FRADDDLBNT  CONVEYAN- 
CES—RIGHTS OP  SUBSEQUENT  CREDITORS — 
EVIDENCE— WITNB3SES-4MPEACHUENT. 

1.  A  creditors'  bill  to  set  aside  a  transfer  ot 
shares  of  stock,  and  subject  same  to  the  pay- 
ment of  a  judgment,  may  be  maintained  by  a 
subsequent  creditor,  where  the  transfer  is  m. 
mere  pretense  to  enable  the  holder  to  dlspos- 
Bow  himself  of  the  apparent  ownership,  while 
he  retains  the  beneficial  interest  therein. 

2.  Defendant  claimed  to  tiave  purchased  of 
the  judgment  debtor,  who  was  his  brother-in- 
law,  and  made  his  home  with  him,  over  300 
shares  of  stock  for  a  sum  named,  and  to  have 
paid  for  the  same  by  check,  bnt  was  unable  to 
produce  the  check,  nor  the  statement  rendered 
him  by  the  bank  on  which  the  check  was 
drawn,  nor  his  check  book,  claiming  that  he  had 
destroyed  them  at  the  end  of  the  year,  as  was 
his  custom.  At  tbe  time  of  the  purcbase.  the 
stock  was  pledged  as  collateral  for  a  loan  from 
a  bank,  but  defendant  made  no  investigation 
as  to  the  amouut  of  such  indebtedness,  other 
than  the  information  obtained  from  the  debtor; 
and  after  the  alleged  purchase  the  bank  made 
additional  loans  to  the  debtor  on  the  security 
of  the  stock,  and  collected  the  dividends,  and 
applied  them  upon  notes  of  the  debtor.  About 
a  year  after  the  alleged  purcbase,  tbe  debtor 
stated  to  one  of  plaintiff's  officers  that  he  had 
assigned  hie  interest  fn  the  stot^  to  defendant 
as  security  for  his  indebtedness  to  him,  and 
when  this  conversation  was  repeated  to  de- 
fendant he  did  not  deny  it.  Bda,  that  the  evi- 
dence warranted  tbe  conclusion  that  the  alleged 
purchase  of  the  ntoA  was  mnrely  coloi-able.  and 
that  the  benefidal  interest  remained  In  the 
debtor.  ' 

3.  Plaintiff  having  called  defendant  as  a  wit- 
ness, who  testified  that  he  had  purdiased  cer- 
tain shares  of  stock  from  the  judgment  debtor, 
and  paid  him  therefor  by  check,  it  was  not 
thereby  precluded,  under  tbe  nile  that  a  party 
cannot  impeach  bis  own  witness,  from  showing 
by  one  of  its  oflicera  tbat  tbe  debtor  had  stated. 
aiJout  a  year  after  the  alleged  purchase,  that  he 
had  assigned  caid  shnres  to  defendant  as  se- 
carity  for  bis  debt  to  him,  and  that,  when  this 
conversation  was  repeated  to  defendant,  he  did 
not  deny  It. 

4.  Upon  a  trial  to  subject  certain  shares  of 
stock  to  the  payment  of  a  judRment.  it  appear- 
ed, incidentally,  from  the  testimony,  that  plain* 
tiff  at  one  time  held  certain  mortgage  bonds  a« 
security  for  its  claim,  but  tbe  possession  was 
not  made  the  subject  of  further  Inquiry,  and 
it  was  shown  that  an  execution  on  plaintiff's 
judgment  was  returned  "No  property  found." 
JJcld  that,  in  view  of  the  return  on  the  execu- 
tion, it  was  not  incumbent  on  plaintiff  to  show 
that  it  did  not  have  said  Iwnds  when  tlie  cred- 
itors* bill  was  filed. 

Appeal  from  appellate  court.  First  district 
Action  by  the  American  Exchange  Nation- 
al Bank  against  Gomer  K.  Highley,  In  the 


^  R«hwrlns  dented  June  1,  IMO. 
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nature  of  a  creditors'  bill,  to  eubj^t  certain' 
sbares  oC  stock  to  the  payment  of  a  Judg- 
ment. A  Judgment  for  plaintiff  waa  afflnn- 
ed  by  the  ai^iellAte  court  (86  lU.  App.  48), 
and  defendant  appeali.  Afflnued. 

Steere  *  Forber  (W.  W.  Gnrltir  and  H. 
G.  Stone,  of  coonsel),  for.  appdlant.  Swift, 
Ckmpbell  ft  Jmws,  f pr  i^e^ee. 

BOGGS,  J.  The  appellate  court  for  the 
FiTBt  district  affirmed  the  decree  of  the  su- 
perior conrt  of  Cbok  county  entered  on  the 
bearing  of  a  bill  in  chancery,  to  which  the 
appellant,  HIghley.  and  Charles  D.  Hauk  and 
others  were  defendants  and  the  appellee  bank 
ctmiplainant.  The  decree  was  rendered  by  the 
snpertor  court,  and  affirmed  by  the  appellate 
court,  on  the  theory  the  appellee  bank  be- 
came the  Judgment  creditor  of  said  Gharle« 
D.  Hank  and  that  execution  had  been  re- 
turned nulla  bona  on  said  Judgment;  that 
said  Hank  was  the  owner  of  certain  shares 
ot  the  capital  stock  of  the  Mutual  Fuel  A 
Gas  Company,  held  by  the  Illinois  Trust  & 
Savings  Bank  as  collateral  security  for  cer- 
tain Indebtedness  of  H&uk  to  the  bank;  that 
the  appellant  claimed  to  have  purchased  the 
said  stock  from  the  said  Hauk,  and  to  be 
the  owner  thereof;  that  such  contracts  of 
purchase  of  said  stock  I>y  appellant,  Hlghley, 
were  btit  colorable  and  fraudulent,  and  Inop- 
eraflrc  as  against  the  rights  of  the  appellee 
as  a  judgment  creditor  ot  the  said  Hauk.  and 
that  the  proceeds  of  the  sale  of  the  stock 
(the  stock  harlng  been  sold  during  the  pen- 
dency of  the  proceeding  by  mutual  agreetneat 
of  all  the  parties,  and  reduced  to  money) 
should  be  applied  first  to  the  payment  of  the 
amount  due  from  Hauk  to  the  said  lUtnots 
Trust  A  Savlr^  Bank,  the  remainder  to  the 
discharge  of  the  Indebtedness  from  Hauk  to 
the  appellee  bank  which  had  been  reduced  to- 
Judgment,  as  aforesaid,— that  la,  the  bill  was 
treated  as  a  creditors'  bill.  The  parties  de- 
fendant to  the  bill  (except  aMKllant,  High- 
ley)  submitted  to  the  decree  of  the  superior 
court.  Hlghley  appealed  to  the  appellate 
court,  and  to  this  court  from  an  adverse  de- 
cision of  the  appellate  court.  We  will  con- 
sider the  ob^tlons  of  appellant  In  the  or- 
der presented  In  his  brief. 

FitBt,  appellant  urges  It  did  not  appear 
the  Indebtedness  of  Hauk  to  the  ai^llee  bank 
was  contracted  prior  to  the  alleged  colorable 
transfer  of  the  interest  of  Hank  In  the  stock 
to  him,  and  that  It  Is  «Tor  to  set  aside  an 
alleged,  or  even  an  actual,  fraudulent  trans- 
fer In  favor  o'f  a  creditor  whose  demand  arose 
after  the  transfer  had  been  made.  In  Spring' 
er  V.  Blgford,  100  111.  496,  43  N.  B.  751,  U 
was  said  (page  500,  160  111.,  and  page  763,  43 
N.  E.):  "The  rule  Is  that  subsequent  credit- 
ors cannot  have  a  conveyance  set  aside  as 
fraudulent  unless  it  is  merely  colorable,  and 
a  secret  trust  exists  in  favor  of  the  vendor, 
or  it  Is  made  with  a  view  of  defrauding  fu- 
tttra  creditors.''   if,  then,  the  transfer  In 


question  was  not  a  real  transaction,  but  a 
mere  pretense  to  «naMe  Hauk  to  apparently 
dispossess  himself  of  the  ownership  of  the 
stock,  the  beneficial  interest  therein  actually 
remaining  In  him,  it  Is  clear  the  objection  of 
tbe.appellant  cannot  be  sustained.  Whether 
such  was  the  diaracter  <rf  the  transaction  vrlll 
be  discussed  in  disposing  of  the  second  of 
appellant's  objections. 

■  Appellant's  second  objection  Is  that  the 
evidence  is  insufficient  to  sustain  the  find- 
ing that  the  transfer  of  the  stock  frosn  Hauk 
to  the  appellant  waa  merely  colorable,  and 
fraudulent  as  to  the  appellee  bank.  The 
appellant  was  introduced  as  a  vritness  by 
the  appellee.  The  chancellor  waa  fully  jus- 
tified in  regarding  his  statements  as  to  the 
purchase  of  the  stock  as  improbable,  unrea- 
sonable, and  Inconsistent  with  the  view  that 
there  was  an  actual  sale  and  purchase  of 
the  stock.  There  were  308  shares  of  the 
stock.  Two  hundred  and  forty-eight  shares 
had  been  deposited  by  Hauk  In  the  Illinois 
Trust  &  Savings  Bank  as  collateral  security 
for  Indebtedness  of  Hauk  to  the  bank,  and 
60  shares  were  afterwards  issued  and  de- 
livered to  the  bank  under  an  arrangement 
Which  authorized  the  Issuance  of  stock  at 
par  to  holders  of  original  stock.  The  appel* 
lant  testified  that  in  February,  1894,  he  pur- 
chased the  248  shares  then  in  the  posaessloD 
of  the  bank,'  and  in  September  of  the  same 
year  purchased  60  shares,  also  then  held  by 
the  bank;  that  be  and  Hauk  were  brothers- 
in-law,  and  that  Hauk  made  his  home  at 
his  (witness')  housti;  that  he  paid  $2,000  for 
the  first  block  of  stock;  that  ne  made  the 
payment  oy  his  check  drawn  on  his  bank; 
that  the  check  was  returned  to  him  in  the 
usual  course  of  bdsinesS,  but  that  he  did  not 
know  what  became  of  It  but  that  he  be- 
lieved he  had  destroyed  It,  according  to  his 
nsual  custom  to  destroy  checks;  that  he 
had  also  destroyed  the  statement  rendered 
to  him  by  the  bank  on  which  he  had  drawn 
the  check;  that  he  did  noi  have  the  check 
book  from  which  the  check  was  drawn;  that 
it  was  his  belief  he  had  destroyed  the  check 
book  at  the  end  of  the  year,  as  that  was  hie 
custom;  that  he  had  no  account  or  memo- 
randa of  any  kind  relating  to  that  payment, 
and  that  he  received  nothing  from  Hauk 
showing  the  transfer  to  him;  that  he  had 
no  distinct  remembrance  of  the  time  or  place 
where  the  transaction  occurred,  but  believed 
It  was  at  his  home;  that  the  stock  was  not 
listed,  and  had  no  market  price;  that  he 
made  no  inquiry  of  any  one  about  the  value 
of  the  stock;  that  he  did  not  go  to  the  bank, 
where  the  stock  was  held  as  collateral,  to 
ascertain  whether  the  stock  was  there,  or 
the  amount  of  the  debt  It  was  pledged  to 
secure;  that  he  knew  nothing  about  the 
terms  of  the  pledge  of  the  stock  to  the  bank 
except  what  Hauk  told  bim,  and  that  Hank 
stated  to  him  he  had  borrowed  something 
over  $30,000  on  the  stock,  and  that  he  took 
Hauk's  statement  as  to  the  number  ot 
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shares;  that  Hank  then  owed  blm  $9,800, 
and  that  he  knew  Hauk  could  not  pay  It 
at  that  time,  and  that  he  made  no  effort 
to  secure  It.  The  statements  ot  the  witness 
as  to  the  details  of  the  purchase  of  the  60 
shares  of  stock  were  substantially  the  same 
as  those  made  as  to  the  purchase  of  the 
other  shares.  Other  testimony  tended 
strongly  to  establish  that  the  alleged  trans- 
fer of  the  stock  waa  colorable  merely,  and 
that  the  real  ownership  remained  In  Hauk. 
It  was  proven  that  after  the  alleged  pur- 
chase by  the  appellant  of  the  248  shares  of 
stock,  In  February,  18&i.  the  Illinois  Trust 
&  Savings  Bank  loaned  to  nauk  additional 
sums  of  money  on  the  collateral  security  of 
the  248  shares  of  stock  aforesaid,  as  fol- 
lows: August  14,  1894,  $2,W0,  S^tember 
12,  1884,  $2,250,  November  3,  18^  $4,500; 
that  on  December  81.  1894,— which,  it  is  to 
be  observed,  was  after  the  date  of  both  | 
alleged  purchases  of  the  stock  by  the  appel-  I 
lant,— all  the  notes  which  the  bank  beld 
against  Hauk  (seven  in  number),  bearing  i 
various  dates  from  November  19,  1892,  to 
November  3,  IS&i,  were  consolidated  into 
one  new  note,  amounting  to  $87,728.29,  and 
upon  the  same  date  the  banK  made  an  addi- 
tional loan  to  Hauk  of  $530.02,  and  took 
from  him  a  separate  note  therefor,  which 
was  paid  January  25,  1805,  and  all  the  SOS 
shares  of  stock  aforesaid  were  "held  by  the 
bank  as  collateral  security  for  each  and  all 
of  the  aforesaid  notes.  It  further  i^peared 
the  dividends  accruing  on  the  stock  were 
collected  by  the  savings  bank,  and  applied 
in  payment  of  the  Indebtedness  due  from 
Hauk,  without  any  discrimination  between 
loans  made  before  or  after  the  alleged  pur- 
chase of  the  stock  by  the  appellant.  Mr. 
Orr,  cashier  of  the  appellee  bank,  testified 
that  on  the  19th  day  of  March,  1895,  be 
sought  to  procure  said  Hauk  to  assign  his 
interest  in  these  shares  of  stock,  which  still 
remained  in  the  Illinois  Trust  &  Savings 
Bank,  to  the  appellee  bank  as  security  for 
Hank's  indebtedness  to  the  appellee  bank; 
that  Hauk  told  him  he  had  assigned  his  in- 
terest in  that  stock  to  the  appellant  to  se- 
cure the  sum  of  $9,800  which  he  owed  to 
Hlghley;  that  at  witness'  request  Hauk 
brought  the  appellant  Hlghley,  to  the  appel- 
lee bank,  and  an  Interview  occurred  there 
between  the  witness  and  the  appellant,  in 
which  the  witness  related  to  the  appellant 
the  conversation  which  had  occurred  be- 
tween the  witness  and  Hauk,  which  was  to 
the  effect  that  appellant  held  an  assignment 
of  the  stock  to  secure  the  said  sum  of  $9,- 
800  said  to  be  due  from  Hauk  to  appellant. 
The  witness  testified  he  then  asked  the  ap- 
pellant to  waive  his  claim  on  the  stock  as 
security  for  Hank's  indebtedness,  and  to 
take  Instead  certain  securities,  based  on  the 
building  and  leasehold  estate  of  the  Ross- 
more  Hotel,  and  that  Highley  refused  to 
make  the  proposed  change  of  securities,  but 
did  not  make  any  denial  of  the  statements 


made  by  Hauk  with  reference  to  the  inter- 
est or  right  of  appellant  In  the  stock  in  Ques- 
tion.  It  further  appeared  that  on  the  day 
of  the  conversation  just  referred  to  between 
the  witness  Orr  and  the  appellaat  and 
Hauk,  Hauk  went  to  the  IlUnois  Trust  & 
Savings  Bank,  and  there  caused  formal  as- 
signment ot  all  the  stock  to  be  made  from 
Hauk  to  the  appellant   There  is  no  force 
In  the  contention  of  the  appellant  the  testi- 
mony of  Mr.  Orr  was  intended  to  impeacb 
the  appellant  whom  the  appellee  had  intro- 
duced as  a  witness,  and  that  for  that  rea- 
son the  testimony  of  Orr  should  have  been 
excluded.   A  party  is  not  conclusively  bound 
by  the  statements  made  by  a  witness  wiiom 
he  has  called  to  give  testimony.   He  may 
call  another  witness  to  disprove  such  state- 
ments.  Bindskoph  v.  Kuder,  145  III.  607. 
34  N.  E.  484.   The  general  rule  that  a  party 
may  not  Impeach  the  character  of  a  witness 
he  has  voluntarily  Introduced  is  not  in- 
fringed by  the  introduction  of  other  testi- 
mony disproving  the  statements  of  such  wit- 
ness as  to  facts  and  drcumstanceB  InTolFed 
in  the  hearing. 

There  was  some  evidence  tending  to  show, 
and  appellant  insists  was  suffldeut  to  estab- 
lish, that  Hauk  advised  the  bank  by  letter, 
in  April,  1894,  that  he  had  sold  the  248 
shares  of  stock  to  appellant  Appellee  con- 
tends It  was  not  proven  that  the  letter  was 
received  by  the  bank.  That  view  is  the 
most  probable  in  view  of  the  conduct  of 
both  Hauk  and  the  bank  after  the  date  of 
the  letter.  Hauk  after  that  dace  continued 
to  use  the  stock  as  security  for  loans  ob- 
tained from  the  bank,  and  the  bank  accepted 
the  stock  as  security  for  such  loans,  which 
is  irreconcilable  with  the  view  that  Hauk 
had  notified  the  bank  that  he  had  no  fur- 
ther Interest  in  the  stock,  and  that  It  be- 
longed to  the  a{>pellant.  We  think  the  chan- 
cellor was  fully  Justified  in  reaching  the  con-, 
elusion  the  transaction  between  Highley,  the 
appellant  and  Hauk  was  merely  colorable, 
and  that  the  beneficial  Interest  and  real  own- 
ership of  the  stock  remained  in  Hauk. 

It  appeared  in  the  testimony  of  the  wit- 
ness Orr  that  the  appellee  bank  held,  as 
security  for  the  indebtedness  of  Hauk,  cer- 
tain bonds  secured  by  mortgage  on  the  Ross- 
more  Hotel  property.  Appellant  contends 
that  it  was  essential  to  the  right  of  the  ap- 
pellee bank  to  maintain  a  creditors'  bill  that 
it  should  have  been  proven  that  it  did  not 
have  those  bonds  when  the  bill  was  filed. 
The  remarks  with  relation  to  the  bonds  were 
but  incidental,  and  the  subject  was  not  fur- 
ther pursued  or  referred  to  by  either  party. 
It  was  proven  that  the  appellee  bank  ob- 
tained a  Judgment  against  Hauk  after  the 
time  referred  to  by  Orr  when  testifying  as 
a  witness  relative  to  the  bonds,  and  that  ex- 
ecution on  that  Judgment  was  afterwards 
returned  nulla  bona.  The  return  of  the 
sheriff  on  the  execution  establishes  prima 
facie  that  Hauk  bad  no  property  subject  to 
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lerjr  at  that  time.  The  bill  was  filed  at  -a 
lat^  diUe,  and  the  mere  fact  that  the  bank 
had  the  bonds  prerlons  to  the  rendition  ot 
the  Judgment  Is  not  auffldent  to  overcome 
the  fetoxn  of  the  officer.  The  decree  will  tw 
afflrmed.  Decree  affirmed. 


assnL  6S4) 

CENTBR  ▼.  BLQIN  OITT  BANKING  CO.i 
(Supreme  Court  of  Illinois.    April  17»  1800.) 

HORTQAOBS— FRIORITT— REUEASE-UXJSBAKD 
AND  WIPB. 

1.  After  ia  first  mortgage  was  recorded,  but 
before  the  recording  of  the  asBignment  there- 
of, a  Hcond  mortgage  was  given,  and  after  the 

assigDment  of  the  first  mortgage  was  recorded 
the  mortgflgep  therein  filed  a  release  tliereof. 
Held,  thht  such  release  was  not  binding  on  the 
assignee,  so  as  to  release  the  mortgage  as 
against  the  second  mortgage. 

2.  A  hnsband  who  Joins  with  hla  wife  in  a 
cooTeyance  of  her  real  estate,  merely  for  the 
purpose  of  releasiug  his  dower,  is  not  liable 
on  the  covenants  in  the  deed,  so  that  a  core- 
nant  of  warranty  therein  does  not  r^ease  his 
mortgage  on  the  property. 

Cartwright,  C  X,  dissentinc 

Appeal  from  i^peUate  court,  First  district 
Suit  by  Minnie  Centor  against  the  Elgin 
City  Banking  Company  and  others.  From  a 
Judgment  of  the  appellate  court  <J3Sl  HL  App. 
4(K!)  rereraing  a  decree  for  plalntlfC  against 
said  company,  plaintiff  appeals.  Affirmed. 

Camaban  &  Slusser  and  Heckman,  Els- 
don  A  Shaw,  for  appellant  Botsford,  Wayne 
&  Botaford  and  Gutting,  Castle  ft  Williams, 
for  wpellee. 

WILKIN,  J.  Each  of  the  parties  to  this 
action  holds  a  mortgage  upon  the  same  prem- 
isea,  and  the  controremy  is  as  to  which  is  en- 
titled to  the  tlrst  lien.  Appellant  filed  her  blU 
In  the  circuit  court  of  Cook  comity  to  fore- 
close her  montage,  making  appellee,  with 
others,  a  pany  defendant  and  claiming  iMlor- 
I^  of  lien.  Appellee  answered  the  bill,  and 
also  filed  a  cross  bill,  setting  tfxth  Its  mort- 
gage, and  praying  that  the  same  might  be  de- 
clared a  first  Hen  and  foreclosed  as  such.  Is- 
sues being  regularly  Joined  vjfon  both  the 
original  and  cross  bills,  the  cause  was  re- 
ferred to  a  master  to  take  and  report  the  evi- 
dence, with  his  ccmclnslons.  He  reported  In 
favor  of  the  complainant  In  the  cross  bill,  this 
appellee,  but  the  court  sustained  ezceptlcm 
thereto  by  aM>^lant  and  entered  a  decree  de- 
claring her  entitled  to  priority  of  lien.  On 
appeal  to  the  appellate  court  that  decree  was 
rerersed,  the  court  boldtog  tlie  complainant  in 
the  cross  bill  entitled  to  the  first  lien,  and 
remanding  the  cause  to  the  circuit  court 
with  dlrectious  to  enter  a  decree  accordingly. 
To  reverse  that  Judgment  this  appeal  Is  prose- 
cuted. 

13ie  materia)  facts  are  not  dispated.  and,  as 
shown  by  the  master's  report,  are  as  follows: 
On  the  1st  day  of  March,  1882.  Henry  L. 

*  Sshaartng  dnM  Jim*  7.  IMQL 


Botha,  the  owner  of  the  lot,  mortgaged  it  tp 
Boland  L.  Morgan  to  secure  his  note  tat  f  1.- 
300,  due  three  years  after  date,  which  mort- 
gsge  was  recorded  on  April  22d  fOtlowliv. 
On  the  2401  of  June  fiAlowliv.  Bfocgan  sold 
and  transferred  the  note^  t^^  indorsement  to 
aniellee,  tbo  Elgin  City  Banking  Company, 
and  at  the  sune  time  ddlvered  to  it  the  nuwt- 
gage,  but  no  formal  anignment  of  the  latter 
was  made  .at  that  time,  nor  until  July  14, 
18&4,  when  Morgan  erecnted  and  delivered 
to  the  bank  a  written  assignment  thereof, 
which  was  filed  tor  record  four  days  later. 
Soon  after  the  execati(Hi  of  the  mwtgage. 
Bother  sold  the  premises  to  one  Crawley,  and 
cm  the  1st  day  of  May,  18&4,  Crawley  convey- 
ed It  to  Emma  L,  Moi^an,  wife  of  Itae  said 
Roland  L.  Morgan.  The  next  day  she,  being 
J<tfned  therein  her  husbandi.  executed  a 
second  mortgage  on  the  lot  to  one  James  F. 
Sogers  to  secure  the  paym^t  ^  ^ 
hhn  for  ftOOO,  and  this  mortgage  and  note 
woe  sulweauently  ass^^  to  the  anwiiant 
Minnie  Center,  on  May  S,  18M.  the  assign- 
ment beiDg  filed  for  record  on  the  Slst  day  of 
the  same  month.  Subseqnoitly,  on  August 
23d  of  that  year.  Boland  L.  Morgan  e»cnted 
a  retoue  deed  to  Henry  Bother,  releasii^  all 
interest  acquired  by  him  undo'  the  first  mort- 
gage, and  that  release  was  recorded  on  the 
Allowing  day.  Intnest  <m  the  mwtgage  held 
1^  appelant  not  beliv  paid  when  due,  No- 
Tonber  8, 18M,  she,  by  virtue  of  a  claose  in. 
the  mortgage  authorfaiiv  her  to  do  so,  dect- 
ed  to  declare  the  whole  sum  of  principal  and 
Interest  due,  and  llted  hor  bm  to  foredosi^  as 
beCore  stated. 

The  first  mortgage  bdng  on  record  at  the 
time  the  second  was  taken,  the  header  of  tiie 
lattn  took  it  with  notice  of  the  former,  and 
iwima  fade  held  rabject  to  It  Bargent  v. 
Howe^  21  UL  148;  Stiger  v.  Bmt  lU  BI. 
828;  Insurance  Co.  t.  Blee,  128  IlL  67.  12  N. 
B.  64S.  This  is  not  denied  by  the  «n»ellant 
but  bsr  contoition  Is  that  by  the  acts  of  the 
first  mortgagee,  Roland  L.  Morgan,  that 
mortgage,  as  against  the  holder  of  the  sec- 
ond, was  released.  Tha  position  is  that  tiie 
failure  of  the  bank  to  place  ujxm  record  an 
asslpunut  of  the  Mo^an  mortgage  sol^ect- 
ed  it  to  all  the  rights  which  ml^ht  be  main- 
tained by  the  owner  of  the  second  mortgage 
against  Morgan  Mmo^f ,  and  that  his  acts  In 
relation  thereto  are  Undlng  upon  bis'  as- 
slgnee,  the  bank.  As  to  the  attonpted  re- 
lease by  him  <m  tiie  28d  ot  August  18M,  the 
position  Is  untenable,  for  the  reason  that  at 
the  time  the  aasltfnment  by  him  was  upon 
recwd;  it  having  been  executed  in  writing  on 
tile  14th  ot  the  previous  July,  and  recorded 
on  the  18th  ot  the  same  month.  At  least 
from  and  after  that  date  he  could  do  no  act  to 
the  prejudice  of  his  asidgnee^  aB  parties  be> 
ing  chargeable  with  notice  of  the  assignment 
thereafter.  Whetiier,  in  the  absence  of  the 
recording  of  that  assignment  the  mortgage 
debt  under  the  first  mwtgage  not  b^ng  due, 
the  holder  of  the  second  lien  would  have  been 
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chargeable  wltta  notice  of  the  rights  of  tbe 
Uack,  under  tbe  rule  announced  In  Keobane 
V.  Smith,  97  III.  156,  It  Is  unnecessary  to  con- 
sider and  determine. 

It  is  again  Insisted  on  behalf  of  tbe  appel- 
lant that  the  second  mortgage,  containing 
full  covenants  of  ■warranty,  operated  as  a  re- 
lease of  tbe  first  by  Koland  L.  Morgan,  wbo, 
as  the  record  sbowed,  was  then  tbe  holder 
of  the  same.  It  will  be  seen,  bowerer,  that 
the  tKle  to  the  property  was  then  in  Emma 
L.  Morgan,  and  sbe  was  the  mortgagor  in  the 
semnd  mortgage,  tbe  langoage  of  tbe  con- 
veyance being,  "Emma  L.  Korgan  and  Ro- 
land L.  Morgan  (ber  husband)  mortgage  and 
warrant  to,"  etc.  Tbe  instnun^t  upcm  its 
face  does  not  purport  to  affect  tbe  rights  or 
Interest  of  Roland  L.  Morgan  In  tbe  prop- 
erty, except  as  to  bis  inchoate  right  of  dower. 
A  husband  wbo  joins  witb  bis  wife  In  a  con- 
veyance of  ber  real  estate  merely  for  tbe 
purpose  of  releasing  bis  dower  Is  no^  liable 
upon  the  covenants  contained  in  tbe  deed. 
Strawn  r.  Strawn.  50  111.  33;  Sanford  v. 
Kane,  133  UL  109,  21  N.  E.  414,  8  L.  R.  A. 
724.  We  are  clearly  of  the  opinion  that.  In 
the  absence  of  an  express  release  of  tbe  first 
mortgage  in  tbe  second,  the  latter  cannot  be 
construed  as  having  that  effect  or  being  so 
intended.  We  think  tbe  appellate  court  prop- 
erly held  that  the  bank  was  entitled  to  prior- 
ity of  Hen  over  the  appellant,  and  its  judg- 
.ment  will  aocordlngly  be  affirmed.  Judgment 
aflirmed. 

OARTWRIOHT,  <X  J-  (dissenting).  When 
the  mortgage  owned  and  sought  to  be  fore- 
closed by  appellant  was  executed  and  assign- 
ed to  ber,  and  when  the  mortgage  and  as- 
signment to  her  were  recorded,  the  public 
records  showed  that  Emma  1^.  Morgan  held 
title  to  tbe  mortgaged  premises,  and  Rcdand 
L.  Morgan,  ber  husband,  held  the  mortgage 
now  sought  to  be  foreclosed  by  appellee.  This 
mortgage  was  made  to  said  Roland  h.  Mor- 
gan by  Henry  Bother,  a  former  owum-  of  tbe 
premises,  and  the  note  secured  by  It  had  been 
sold  and  assigned  to  appellee  and  delivered 
to  It  with  tbe  mortgage,  but  no  assignment 
of  tbe  mortgage  had  been  executed.  So  far 
as  appeared  from  tbe  records,  Roland  L.  Mor- 
gan was  still  tbe  owner.  Mr.  Sills  repre- 
sented tbe  Morgans,,  and  secured  from  appel- 
lant $1,000  on  the  note  and  mortgage  owned 
by  her.  representing  it  to  be  a  first  mortgage. 
It  was  made  to  Rogers  for  oonvenience.  and 
assigned  by  him.  Tbe  note  secured  was  tbe 
Joint  and  several  note  of  said  Emma  L.  Mor- 
gan and  Roland  U  Morgan,  and  tbe  mort- 
gage was  executed  by  both  of  them.  There 
is  no  reservation  on  the  part  of  Roland  L. 
Morgan,  and  tbe  conveyance  is  not  limited  to 
his  Inchoate  right  of  dower,  but  the  mortgage 
is  in  every  respect  sufficient  to  pass  what- 
ever estate,  title,  or  interest,  legal  or  equitable, 
he  had  in  the  premises.  Snch  was  the  effect 
of  tbe  ramveyance.  I>onlln  v.  Bradley,  119 
HI.  412, 10  M.  JBL  11.  Tbe  fact  tliat  bis  name 


was  placed  after  tbat  of  his  wife  and  be  was 
described  as  ber  husband  will  not  justlCx 
holding  that  he  only  waived  dower  wben  be 
bad  a  further  estate  In  the  premises.  Ka.iI- 
road  Co.  v.  Wbltham.  155  lU.  514,  40  N.  E- 
1014,  28  L.  R.  A.  612.   So  far  as  tbe  pmblic 
record  showed,  be  did  have  the  further  estate 
of  a  mortgagee  In  the  premises  conveye<3. 
Appellant  was  justified  In  dealing  witb  liim 
as  being  the  owner  of  tbe  first  mortgage,  and 
between  appellant  and  his  secret  assi^ee 
tbe  case  must  be  decided  as  tbongh  he  veere 
in  fact  the  owner  seeking  to  enforce  bis  mort- 
gage as  a  prior  Hen.   It  seems  to  me  tbat 
bis  assignee,  standing  in  bis  shoes,  U  pre- 
cluded from  asserting  rights  superior  to  those 
of  appellant   There  was  no  presumption  of 
law  that  he  had  transferred  the  note  or  mort- 
gage, and  the  agent  of  tbe  Morgans  r^resent- 
ed  that  appellant's  mortgage  would  be  a 
first  lien.   Appellant  had  no  actual  notice  of 
tbe  rights  of  appellee,  and  I  think  she  bad 
a  right  to  r^  on  the  record.   Ogle  v.  Tur- 
pln,  102  III.  148.    Appellee  might  have  pro- 
tected Itself  by  taking  an  assignment  and 
having  it  recOTded,  bnt  negligently  failed 
to  do  BO. 

(US  UL  68»> 
CITY  OP  AURORA  T.  SOOTT.t 

(Supreme  Court  of  Illinois.    April  17,  1900.) 

MUNICIPAL  CORPORATIONS  —  DBFECTIVB 
STREBT  —  INJURIES  —  CONTRIBUTOEY 
NEGUGKNCB— QUESTION  FOR  JURY- 
HalntiS  drove  aloos  a  street  after  dark 
with  a  one^ione  wagon  loaded  with  two  book- 
cases, books,  and  wood.  He  know  (be  street 
was  very  uneven,  caused  by  the  irregular  set- 
tling of  ridges  made  by  the  filling  of  excavatioEis 
for  a  sewer,  with  the  laterals  extending  dia£o- 
naily  across  the  highway.  lie  had  removed  tbe 
seat,  and  placed  tbe  cushion  on  one  of  the  book- 
cases, using  it  as  a  seat.  While  driving  slowly 
over  one  of  tbe  rou^b  places,  be  was  thrown  off 
and  injured.  .Bcld,  la  an  action  against  the  city 
for  the  injury,  that  the  qaestion  whether  be  was 
guilty  of  contribntofy  negUgttioe,  because  0f  the 
mannet  in  which  was  seated  on'  the  wagoot 
knowing  the  rough  condition  of  the  street,  was 
for  the  jury. 

Appeal  from  appellate  court,  Second  dis- 
trict. 

Action  by  John  H.  Scott  aga4n8t  tbe  city  of 
Aurora.  From  a  Judgment  of  the  appellate 
court  (82  111.  App.  Gl(j)  affinuing  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

W.  J.  Tyers  and  Alachnler  &  Mur^iy,  for 
appellant  Handiett  &  Scott  and  Bt^kins, 
Thatdux  ft  Dolpb,  for  app^ee. 

WILKIN,  J.  TblB  la  an  aettm  at  law  by 
appellee  against  appellant  to  lecmTeF  dan* 
ages  for  aa  injury  to  tale  person,  alleged  t» 
have  been  caused  by  tbe  negligence  of  tbe 
city  In  CalUng  to  keep  one  of  Its  streets  In 
proper  repair.  In  tbe  summer  of  1896  a  mfB- 
tern  at  sewen  was  laid  near  tlie  cantsr  ot 
Oalena  street  vtth  a  abmber  ot  laterals  ex- 
tending diagonally  aexoss  the  bigtaway.  After 
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the  pipes  were  laid  th6  excavations  were  filled 
ap,  and  tbe  eurplns  earth  ridged  up  over  the 
sewer;  It  being  expected  tbat  by  tbe  settllDg 
•of  the  earth  the  street  would  become  level. 
After  a  rain,  however,  occurring  prior  to 
October  6th,  the  ridges  settled  trregularlr, 
•ome  places  below  the  level  and  at  others  re- 
maining Id  ridges,  leaving  the  surface  of  tbe 
atreet  very  uneven.  On  that  day  (October 
-6th)  appellee  was  driving  along  the  street 
aoan  after  darlc,  and  there  received  the  in- 
jury complained  of  by  being  thrown  from  his 
wagon.  The  declaration  alleges  that  the  de- 
fendant wrongfully  and  negligently  left  said 
atreet  In  such  rough  condition  for  ao  on- 
DecesBary  and  nnreasonable  time,  by  rrasra 
of  whidi,  while  plaintiff  was  driving  along 
tbe  same,  exercising  reasonable  diligence  to 
Avoid  accident,  he  unavoidably  drove  his 
wagon  upon  said  piles  of  dirt  and  Into  said 
boles,  by  means  whereof  he  was  thrown  to 
the  ground  and  injured,  etc.  Dpon  tbe  trial, 
at  the  close  of  plaintifTs  evidence,  and  again 
at  the  close  of  all  the  evidence,  the  court 
was  asked  to  Instruct  tbe  Jury  to  find  for  the 
ilefendant,  but  the  Instruction  was  refused. 
Tbe  Jury  returned  a  verdict  for  the  plaintiff 
for  $2,500.  and  Judgment  was  thereupon  en- 
tered In  his  favor  for  that  aiaount,  with  costs 
of  suit  The  defendant  appealed  to  the  ap- 
pellate court,  where  the  judgment  of  the 
circuit  court  was  affirmed,  and  it  now  pros- 
«cotes  this  appeaL 

The  chief  error  aasigned  and  relied  upon 
for  a  reversal  of  the  jadgment  below  Is  tbe 
cefnsal  of  the  trial  court  to  give  the  peremp- 
tory Instmctlon  aslied  by  tbe  defendant,  tak- 
ing tbe  case  from  the  jury.  It  Is  not  denied 
tliat  the  evidence  produced  upon  the  trial 
was  confiicting  as  to  tbe  fact  of  defendant's 
Diligence  In  properly  maintaining  the  street, 
and  tjiat,  sucb  being  tbe  case,  the  question 
was  one  properly  submitted  to  the  jury;  but 
the  contention  Is  that  tbe  evidence,  together 
with  all  t&e  Inferences  which  can  reasonably 
be  drawn  therefrom,  neither  proves  nor  tends 
to  prove  that  tbe  plaintiff  himself  was.  at  tbe 
time  of  the  accident,  In  the  exercise  of  rea- 
sonable diligence  and  care  for  bis  own  safe- 
ty. On  this  branch  of  the  case  the  i^Intlff 
tesUBed.  In  substance,  that  he  was  returning 
to  his  home  In  Aurora  from  bis  farm,  just 
after  dailk,  driving  along  Galena  street  with 
a  one-horse  spring  wagon,  loaded  with  two 
boolccases,  some  books,  and  firewood;  that 
he  bad  driven  over  the  street  In  the  morning, 
going  to  the  farm,  and  then  saw  its  oondl- 
Uon;  that.  In  loading  the  wagon,  tbe  seat 
was  removed,  and  the  cushion  placed  on  one 
of  the  bookcases,  lying  on  its  side,  which  he 
occupied  as  a  seat;  that  In  passing  over  one 
of  the  roDgh  places  in  the  street  the  wagim 
pitched  so  far  to  one  side  that  he  was  thrown 
off,  striking  the  ground  and  .receiving  serious 
injury.  He  testified  that  be  was  driving  in 
a  walk,  kept  a  tight  line  on  the  horse,  gave 
all  bis  attention  to  the  driving,  and  drove 
•lowly  and  carefully  over  the  rough  places. 


It  la  contended  on  behalf  of  appellant  that 
tbis  testimony  not  only  wholly  falls  to  prove 
due  diligence,  on  the  part  of  tbe  plaintiff  be* 
low  to  avoid  the  Injury  for  which  he  sues, 
but  shows  that  his  own  negligence  contribu- 
ted to  the  accident.  Tlie  argument  Is  that 
he  was  neg^gent  in  the  manner  he  was  seat- 
ed upon  the  wagon,  knowing,  as  be  did,  the 
rough  ctmdition  of  the  street,  and  also  in 
driving  over  the  same  in  a  careless  manner. 
It  is  said  his  testimony  that  he  drove  "care- 
fully" is  but  the  statement  of  a  conclusion, 
and  wholly  falls  to  prove  the  fact  of  due 
care.  It  will  be  observed,  however,  that  he 
does  state  the  manner  in  which  be  drove,  and 
It  cannot,  we  think,  be  seriously  claimed  that 
bis  evidence  In  that  regard  does  not  fairly 
tend  to  prove  tbe  exercise  of  proper  dili- 
gence on  bis  part  it  Is  not  contended  that 
tbe  street  was  so  manifestly  unsafe  as  a 
highway  that  it  was  negligence  to  attempt 
to  pass  over  It  at  alL  It  cannot  be  falriy 
said  tbat  there  was  n^ligence  In  tbe  manner 
of  loading  the  wagon  or  In  plaintiff's  riding 
upon  the  bookcase  as  he  did.  Of  coarse,  with 
knowledge  of  the  roughness  of  the  road,  he 
was  bound  to  use  corresponding  care  to 
avoid  being  thrown  from  bis  seat;  but  be 
was  only  required  to  use  ordinary  care  un- 
der all  tbe  circumstances.  He  did  not,  per- 
haps, use  tbe  highest  degree  ot  diligence  in 
tbat  regard,  but  tlie  law  made  no  such  de- 
mand upon  bim.  Under  the  facts  proved, 
reasonable  minds  might  well  differ  upon  tbe 
question  whether  he  exercised  reasonable 
care  or  not,  which  being  so,  tbe  question  was 
one  of  fact  for  the  Jury.  Werk  v.  Steel  Co.. 
154  111.  427.  40  X.  E.  442,  and  cases  cited. 
We  are  not  prepared  to  say  the  appellate 
court  erred  in  sustaining  the  rulli^  of  the 
circuit  court  In  refusing  to  direct  the  Jnry  to 
find  for  tbe  defendant. 

The  other  errors  alleged  to  have  Inter- 
vened upon  the  trial  have  received  consider- 
ation, and  are  not  regarded  of  substantial 
importance.  None  of  them  are  well  aasigned. 
They  were  properly  disposed  of  by  tbe  ap- 
pellate court  The  Judgment  below  will  be 
affirmed.  Judgment  afllrmed. 


(U6  lU.  B6» 

HOWABD  V.  PE0PLE.1 

(Supreme  Court  of  Illinois.    April  17,  1900.) 

ABORTION— INDIGTMBNT— INTENT—LOCUS  OF 
CRIME  "  MURTIKR  —  MANSLAUGHTER  —  IN- 
STRUCTIONS—CI  BCtn«STA?mAIi  EVIDENCE- 
NECESSARY  ABORTION— "MOTHER"  DEFINED 
— HVIDENCB-aurPICIBNCY. 

1.  Under  Rev.  St.  c.  38,  div.  11.  8  6-  providing 
that  every  Indictment  which  charges  the  of- 
fense so  plainly  that  the  nature  of  It  may 
easily  unaerstood  by  the  jury  shall  be  deemed 
BoffideDtly  technical  and  correct,  an  ladictmeDt 
cbaraing  defendant  with  producing  an  abortion, 
"with  intent  then  and  there  to  produce  the  nds- 
carriage  of  the  said''  B.  B.,  was  not  fatally 
defective  because  the  word  '  thereby"  was  not 
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used  after  "then  and  there,"  rince  such  on 

nverment  war  not  necessary  to  show  a  crim- 
inal intent. 

2.  Under  ReT.  St.  c.  88,  diT.  H,  S  6,  proyld- 
iug  that  an  indictment  shall  be  deraaed  suffl- 
ciently  technical  wliea  the  offense  charged  can 
be  easily  nnderstood  by  the  jury,  an  indict- 
ment which  charged  that  the  defendant  "did 
thereby  unlawfully  «  «  •  cause  the  mlBcar- 
riage  of  the  said  E.  B.  is  not  fatally  defective, 
in  not  using  the  words  "then  and  there"  after 
"thereby,"  where  the  county  and  state  in  which 
the  crime  was  committed  were  safflciently  shown 
in  a  preoediUig  arennent  of  the  indictment. 

3.  Where  there  Is  evidence  tending  to  prove 
each  of  the  facts  stated  in  an  hypothetical  ques- 
tion in  a  criminal  case,  it  is  not  objectionable 
because  It  did  not  embrace  all  the  facta  in  evi- 
dence. 

4.  Where  defendant  was  charged  with  hav- 
ing committed  an  abortion  on  the  deceased, 
statements  made  by  her,  several  days  prior  to 
her  death,  in  conversation  with  the  defendant 
and  a  nurse  employed  by  defendant,  were  prop- 
eriy  excluded  as  hearsay. 

6.  Where  all  the  tnstmctlous  asked  by  the 
defendant  fn  a  criminal  case  were  given,  and 
they  presented  every  feature  of  her  defense  in 
the  most  favorable  light,  the  fact  that  instruc- 
tions on  behalf  of  the  state  might  have  been 
misleading.  If  standing  alone,  does  not  consti- 
tute reveiwble  error. 

6.  Under  aa  Indictment  of  the  defendant  for 
murder  for  producing  an  abortion  on  the  de- 
ceased, defendant  may  be  convicted  of  man- 
slaughter, since  the  lesser  crime  is  included  in 
the  neater. 

7.  Under  Rev.  St  c  38,  div.  1,  6  3,  making 
the  crime  of  abortion  punishable  as  murder,  if 
the  death  of  the  "mother"  results  from  such 
abortion,  etc.,  the  word  "mother"  means  a  wo- 
man pregnant  with  child. 

8.  Where  deceased,  an  unmarried  woman  94 
years  of  age,  was  tn  her  usual  health  and  per- 
formed her  regular  duties  as  a  stenographer  on 
the  day  prior  to  going  to  the  house  of  the  de- 
fendant, a  practicing  physician,  and  after  re- 
maining there  one  week  she  was  taken  to  a  hos- 

Eltal  suffering  from  an  abortion  charged  to 
ave  been  committed  several  days  before,  a 
verdict  finding  the  defendant  guilty  of  com- 
mitting the  abortion  will  not  be  set  aside,  on 
the  ground  that  such  evidence  failed  to  bhow 
that  the  abortipn  was  not  necessary  to  save 
the  life  of  the  deceased. 

9.  Deceased,  an  unmarried  woman  34  years 
of  age,  in  apparent  good  health,  went  to  the 
house  of  the  defendant,  a  practicing  physician, 
taking  with  her  a  night  dress,  wrapper,  and 
fountain  syringe.  One  week  later  defendant 
took  her  to  her  boarding  house  in  a  buggy,  'and 
left  her  on  the  front  porch,  in  a  helpless,  dis- 
tressed, and  deplorable  condition.  The  next 
morning  she  was  removed  to  a  hospital,  and, 
when  examined  by  the  physician,  was  found 
to  be  suGTering  from  an  abortion  evidently  com- 
mitted several  days  before,  and  from  the  ef- 
fects of  which  she  died  a  few  davs  later. 
About  this  time  the  defendant  left  the  state, 
and  remained  absent  until  arrested  and  brought 
back,  charged  with  the  abortion.  Beld.  that  the 
evidence  was  sufficient  to  sustain  a  verdict 
finding  the  defendant  guilty  of  manslaughter. 

B^rror  to  circuit  court,  Peoria  county;  L. 
D,  Puterbaugh,  Judge. 

Belle  Howard  was  convicted  of  man- 
alaughter,  and  ihe  bringa  error.  Affirmed. 

Isaac  C.  Edwards  and  Frank  J.  Qnlnn, 
for  plalntUC  In  error.  E.  C.  Akin,  Atty. 
Uen.,  and  John  Dalley,  State's  Atty.  (Joseph 
A.  Well  and  B.  U.  Benrj,  ot  counsel),  for 
the  Peagin, 


WILKIN,  J,  At  the  September  term,  1909, 
of  the  circuit  court  of  Peoria  county,  the 
plaintiff  In  error  was  convicted  of  the  crime 
of  manalaughter,  and  sentenced  to  the  peni- 
tentiary for  an  Indefinite  term,  to  reverse 
which  jodcment  she  prosecutes  this  wift  of 
error. 

The  Indictment,  consisting  of  six  counts, 
charged  her  with  the  crime  of  murder  In 
causing  the  death  of  Etta  Blnkley  In  viola- 
tion of  section  8  of  the  CrlnUnal  Code,  fix- 
ing the  penalty  for  the  crime  of  producing 
an  abortiozL  Before  the  arraignment,  coun- 
sel for  defraidant  entered  tbeir  motion  to 
quash  the  Indictment,  and  each  coont  there- 
of, which  was  overruled,  and  this  ruling 
Is  the  first  assignment  of  error.  Insisted  up- 
on. It  Is  conceded  that,  If  there  Is  any  good 
count  In  the  Indictment  upon  which  the  con- 
viction can  be  properly  based,  the  Judgment 
below  should  not  be  distorbed,  although  oth- 
er counts  might  be  beld  bad.  It  Is  also  con- 
ceded npon  the  part  of  the  people  that  under 
the  evidence  the  verdict  of  the  Jury  can  only 
be  sostalned  under  the  first  or  second  oonnt. 
It  Is  only  ttecessary^  therefore,  under  this 
assignment  of  error,  to  consider  these 
counts. 

The  first  count  allies  "that  Belle  How- 
ard, alias  Belle  Shotwell,  and  Fred  Patee. 
late  of  the  said  count7>  m  tbe  second  day 
of  April,  la  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-eight,  at  and 
within  the  county  aforesaid,  did  unlawfully, 
feloniously,  and  willfully  use  a  certain  In- 
strument, to  the  grand  Jurors  aforesaid  un- 
known, by  then  and  there  forcing,  thrust- 
ing, and  Inserting  the  said  Instrument  Into 
the  womb  and  private  parts  of  one  Etta 
Blnkley,  to  wit,  Hni^uetta  Blnkley,  then 
and  there  b^g  a  woman  pregnant  with 
child,  and  In  the  peace  of  the  people,  with 
Intent  then  and  ttiere  to  produce  the  mis- 
carriage of  the  said  Etta  Blnkley,  to  wit, 
Hughretta  Blnkley,  and  did  thereby  unlaw- 
fully, felontotisly,  and  willfully,  with  malice 
aforethon^t,  cause  the  mlscazrlage  of  said 
Etta  Blnkley.  to  wit,  Hughretta  Blnkley,  it 
not  being  then  and  there  necessary  to  cause 
such  miscarriage  for  the  pmervation  of  the 
life  of  the  said  Etta  Blnkley,  to  wit,  Hugh- 
retta Blnkley,  the  said  Belle  Howard,  alias 
Belle  Shotwell,  and  Fred  Fatee.  then  and 
there  well  knowing  the  use  of  said  Instru- 
ment as  aforesaid,  at  the  time  afwesald.  In 
the  manner  aforesaid,  would  iwodnce  such 
mlscarrlasa^  by  reason  whereof  tba  ssid 
Etta  Blnkley,  to  wit,  Hn^retta  BlnUey. 
from  the  second  day  of  April  afiMresald,  In 
the  year  aforesaid, '  did  languish,  and,  lan- 
guishing, did  live  to  the  IMh  di^  of  April 
In  the  year  aforesaid,  on  which  Wth  day 
of  April  aforesaid.  In  the  year  afbressld. 
said  Etta  Btaifclay,  to  wit,  Hughretta  Blnk- 
ley, died,  contrary  to  the  form  of  the  stat- 
ute," etc 

It  is  Insisted  this  count  is  fatally  detec- 


Digitized  by  Google 


IIL)  HOWARD  T.  PBOPLHL  '  448 


tive  became,  in  the  allegatioii,  "with  intent 
then  and  there  to  produce  the  mlscarrlt^  of 
the  said  Btta  Blnklej,"  the  word  "thereby" 
does  not  follow  "then  and  th«8";  the  posi- 
tion of  ooonsel  being  that  the  charge  Bhoald 
bare  been  wltb  intent,  etc.,  "thereby"  to 
procure  the  mlBcarriage.  Forms  of  Indict- 
ments are  to  be  fonnd  to  that  ^ec^  and  the 
dedstmui  of  aome  courts  go  to  the  extent  of 
holding  that  the  use  M  the  word  here  omtt- 
ted  tt  necessary;  but  no  such  rote  exists  In 
this  state.  It  Is  further  objected  that  In 
the  next  aTermuit,  "and  did  thweby  unlaw- 
foUy  •  *  *  cause  the  miscarriage  of 
said  mtA  Blnktey,"  the  words  '*then  and 
thertf'  should  hsTe  followed  the  word 
'thereby";  the  eontentl<m  bwe  being  that 
without  the  omitted  words  there  Is  no  suffi- 
dent  charge  as  to  the  county  or  state  In 
which  the  miscarriage  was  produced  and 
the  death  occurred.  I^is  poiMtlon  Is  also 
unsound.  Taken  In  connection  with  the  pre- 
ceding sTerments,  the  time  and  place  et 
causing  tbe  abortion  and  tte  death  of  the 
deceased  sufficiently  appear.  Section  6,  dlv. 
11,  c  88t  of  the  Berised  Statutes,  providing 
that  every  Indtetmoit  which  diaj^ges  the  of- 
fense so  ^ainly  that  the  nature  of  the  of- 
fense may  be  easily  understood  by  the  Jury, 
was  Intended  to,  and  does,  meet  each  of  the 
fwegolng  objections  to  the  first  count.  It 
is  a  copy  of  a  similar  indictment  held  good 
hi  Beasl^  t.  People,  8D  Ul.  671.  The  mo- 
tion to  quash  It  was  properly  overruled. 
Hie  evidence  being  applicable  to  this  count. 
It  Is  unnecessary  to  consider  the  crttlclBms 
made  upon  tiie  second. 

The  errdrs  alleged  to  have  been  committed 
upon  the  trial  are  the  rulings  of  the  court 
hi  the  admission  aud  exclusion  of  testimony 
and  the  ^Ing  of  instructions  to  the  Jury  im 
behalf  of  tiie  people. 

Etta  Blnkley,  an  unmarried  woman  abovt 
35  years  of  age,  was  employed  by  the  Patee 
BftTde  Ounpany,  In  the  city  of  Peoria,  as 
a  stowgrapher  and  typewriter,  and  performed 
ttNSe  duties  from  about  Christmas,  1897,  until 
the  evening  of  April  1,  169S.  While  thus 
enq4oyed  she  lived  at  the  boarding  house  of 
Geo^  H.  Ully,  occupying  a  tomu  with  his 
gnnm  daughter.  At  the  noon  hour  of  the  Ist 
day  of  April  ahe  called  at  the  retidence  of 
the  defmdant,  who  was  a.  practicing  physi- 
cian, luvtaig  an  office  in  her  residence,  about 
four  sQuares  flrom  the  Ul^  boarding  bouse, 
SDd  there  met  the  defoidant  and  had  a 
durt  cdnversatlon  with  her.  Up  to  the  time 
she  quit  wwk  lOie  bad  pertimued  her  duties 
each  worldng  day,  to  aU  outward  appearances 
belBf  in  normal  health.  On  the  morning  of 
the  2d  of  April,  about  halfHWSt  0  o'clock, 
she  Bg^n  went  to  the  house  of  defendant, 
and  was  admitted  by  her  and  directed  to  a 
Toom  on  the  second  floor.  Shortly  atter- 
mrto  she  sent  her  breakfast  to  the  room. 
The  girl  brought  with  ber  that  mtffning  a 
tuDd  bsg,  containing  a  night  dress,  wrajMwr* 


a  fountain  fringe,  and  a  bottle  containing 
about  two  ounces  of  ergot  One  Ida  Kenne- 
dy was  then  employed  as  a  professional  nurse 
the  defendant,  and  It  appears,  both  from 
her  testimony  and  that  of  the  defendant  her- 
8^,  that  about  10  (/clodc  in  the  forenoon 
of  Uiat  di^  the  deceased  went  to  the  office  on 
the  first  Hoot,  wh^re  she  r^nained  alone 
Willi  the  d^e^ant  fnun  20  to  80  minutes, 
and  ttaen  returned  to  her  room  in  care  of 
the  nurse.  She  suffered  from  hemorrhage 
of  the  private  parts,  and  gave  evidence  of 
pain.  Prior  to  4  w  6  o'clock  in  the  after- 
noon the  d^endant  vltited  her  in  her  room, 
and  soon  after  again  called  her  to  the  office, 
where  she  remained  alone  with  defendant 
smne  20  or  SO  minutes.  The  nurse  was  tbfen 
called,  and  accompanied  her  to  her  room. 
She  testiflea  that,  soon  after  returning  to  the 
room,  her  pulse  Increased,  and  she  experi- 
enced a  copious  discharge  of  blood  and  water. 
She  remained  In  the  house,  being  visited  fre- 
quently by  the  defendant  and  attended  by 
the  nnrse,  until  the  following  Saturday  even- 
ing, April  9th,  when  the  defendant  tot^  ber 
In  a  buggy  back  to  the  boarding  bouse,  and 
left  ber  alone  on  the  pordi,  where  Mr.  Ully 
found  ber  as  he  was  closing  the  doors  pre- 
vious to  retiring,  and  descrilws  hee  as  being 
in  a  very  helpless  and  distressed  c<mdttl(Mi. 
He  admitted  her  Into  the  house,  where  she 
remained  daring  the  night,  occupying  the 
same  room  and  bed  with  Miss  Lilly.  The 
next  morning,  Sunday,  April  10th,  about  0 
o'clock,  she  went  to  the  Cottage  Hospital, 
four  or  five  blocks  distant,  where  she  was 
received  and  Immediately  put  to  bed.  A 
number  of  the  medical  staff.  Dr.  Otho  B.  Will, 
was  Immediately  summoned.  He  describes 
her  condition  at  that  time  as  "trembling, 
Iweathing  rapidly,  pulse  140  per  minute,  tem- 
perature a  fractton  over  102.  She  was  vom- 
iting about  <mce  In  every  three  minutes." 
From  a  further  examination,  followed  by  an 
op»ation.  he  dlscovoed  that  a  mlscajrlage 
had  taken  place,  a  portion  of  the  placenta 
still  remaining  in  tiie  womb  In  a  decayed  con- 
dition, producing  pus  and  a  disagreeable 
odor.  She  remained  In  the  hospital,  In  the 
«are  of  nurses,  undw  Dr.  WiU's  treatment, 
until  the  19tb  of  tbe  same  month,  when  she 
died,  from  puerperal  septicemia.  The  body 
was  removed  to  the  home  of  her  parents  in 
Dublin,  Ind.,  and  then  burled.  On  the  28d 
it  was  exhumed,  and  a  post  mortem  exam- 
ination made,  which  showed  that  death  had 
resulted  from  an  abortion.  Dr.  Will  gave  It 
as  his  opinion,  torn  the  growth  of  the  pla- 
omta,  tiiat  the  pr^uancy  was  of  about  four 
months'  duration.  Other  testimony  of  physl- 
dans  was  to  the  effect  that  she  had  bem 
pr^nant  from  four  to  five  months. 

So  far  thoe  Is  no  material  disagreement 
betweCT  the  attorneys  for  the  req)ective  par^ 
ties.  It  is  cmceded  that  an  abortion  had 
been  produced  upon  the  deceased,  and  her 
death  cansed  thereby.  Tbe  evldoice  at  the 
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attending  physlcfaa  at  tlie  hospital,  and  that 
of  those  who  made  the  post  mortem  ezamina- 
tion,  (dearly  established  that  fact,  and  as  to 
the  abortion  having  taken  place  the  defendant 
teatlfled:  "From  my  examination  of  bei-  she 
had  aborted  before  she  came  to  my  house. 
She  might  have  aborted  48  hours  before,  and 
It  might  have  been  longer."  Other  parts  of 
her  testimony  are  to  the  same  effect,  her 
treatment,  as  she  says,  being  for  conditions 
resulth^  from  a  miscarriage.  The  contro- 
versy upMi  the  trial  was  as  to  when  and 
by  -winaa  the  abortion  was  produced,  the  the- 
ory of  the  prosecution  being  that  It  was 
caused  by  the  defendant,  in  her  office,  on 
the  2d  day  of  April,  while  that  of  the  defense 
was  that  It  had  been  previously  produced, 
either  by  the  deceased .  herself  or  some  third 
party  by  her  procurement,  and  that  ail  the 
defendant  did  after  taking  charge  of  her  was 
to  treat  her  for  the  consequences  of  the  act 
On  this  IsBoe,  the  prosecution,  having  intro- 
duced testimony  as  to  the  apparent  condition 
of  the  health  of  the  deceased  prior  to  her  go- 
ing to  the  defendant's  house,  and  of  her  bar- 
ing performed  her  usual  duties  as  stenogra- 
pher and  typewriter,  put  to  certain  physi- 
cians these  hypothetical  questions:  "State 
whether  or  not,  In  your  judgment,  a  woman 
who  has  had  an  abortion  performed  upon 
her,  or  had  perforated  one  upon  herself,  could 
attend  to  her  regular  duties,  and  there  would 
be  nothing  in  her  condition  to  show  any  ill- 
ness to  her  friends  and  acquaintances;  and 
state  whether  or  not  an  abortion  could  have 
been  performed  upon  Btta  Blnkley  under 
these  circumstances,  she  being  from  four  to 
four  and  one-half  months  in  pregnancy,  uid 
not  be  observed  by  her  friends."  These  and 
similar  questions  were  objected  to  by  coun- 
sel for  the  defendant  upon ,  the  ground  that 
they  did  not  embrace  all  the  &ctB.  The  ob- 
jection was  overruled,  the  defendant  except- 
ed, and  It  is  now  insisted  that  the  evidence 
was  Improperly  admitted.  There  was  evi- 
dence tending  to  prove  each  of  the  facts 
stated  In  the  hypothetical  questions  upon 
which  the  opinions  of  witnesses  were  asked, 
and  that  was  all  that  was  necessary.  Tbomp. 
Trials,  §  604  et  seq.  Whether  the  facts  stat- 
ed in  a  hypothetical  question  are  sufficiently 
established  by  the  proof  Is  to  be  decided  by 
the  jury.  "The  fact  that  a  question  Is  a  hy- 
pothetical one  implies  that  the  troth  of  some 
statement  of  facts  is  assumed  for  a  particn- 
iar  purpose,  and,  if  such  a  question  could  be 
based  upon  undisputed  facts  alone,  it  would 
never  be  asked  In  any  case  where  an  issue 
of  fact  arose."  Underh.  Cr.  Ev.  p.  272.  To 
require  the  court  to  determine  in  advance  that 
quetrtlons  so  put  embraced  all  the  facts  would 
be  to  take  from  the  jury  the  weight  to  be  giv- 
en to  the  evidence.  We  think  the  court  prop- 
erly overruled  the  objectlcm. 

The  nurse,  Ida  Kennedy,  having  been  ex- 
amined on  behalf  of  the  people,  on  her  cross- 
exanUnation  waa  asked  a  aumbot  of  qoes- 


tlons  to  which  objections  were  nutalned  as 
not  bebig  proper  crous-examinatlon,  and  tbis 
also  Is  urged  as  reversible  error.  "No  eood 
purpose  would  be  served  by  following  coun- 
sel In  their  extended  argument  upon  tbe 
competency  of  these  questions.  Our  exam- 
ination of  the  testimony  In  chief,  and  tbe 
croas-interrogatorles  to  which  objectkms  were 
sustained,  has  satisfied  ns  that  no  substan- 
tial error  was  committed  In  that  regard.  Tbe 
material  facts  sought  to  be  proved  by  tbe 
cross-examination  were  subsequently  given 
In  evidence  on  behalf  of  the  defendant  in 
chief.  At  least  she  was  not  deprived  of  tbe 
benefit  of  any  such  fa^s  offered  to  be  proved. 

Tbe  alleged  error  in  the  exclusion  of  evi- 
dence most  earnestly  relied  upon  is  the  re- 
fusal of  the  court  to  allow  the  defendant 
and  tbe  nurse,  Ida  Kennedy,  io  state  con- 
versations with  and  statements  made  by  tbe 
deceased.   The  questions  all  called  tor  an- 
swers tending  to  prove  but  tbe  two  facts  Id 
controversy:    When,   and  where  and  by 
whom,  was  the  abortion  produced?   We  bave 
fully  considered  the  argument  of  coaneel  in 
their  contention  that  the  statements  of  de- 
ceased wetQ  competent  for  any  such  porpoae, 
and  are  clearly  of  the  opinion  that  it  cannot 
be  sustained.   The  position  leads  to  tbe  in- 
evitable conclusion  that  statements  of  an 
injured  person  as  to  when  and  by  whom  she 
was  Injured  (tralng  neither  dying  declara- 
tions, nor  those  made  at  or  bo  near  the  time 
of  the  Injury  as  to  be  a  part  of  the  res  gea- 
tee),  are  competent  to  prove  the  Innocence  of 
one  charged  with  having  Inflicted  tbe  In- 
jury, and.  If  competent  to  prove  Innocence, 
equally  so  to  prove  guilt.   Each  of  tbe  decla- 
rations here  sought  to  be  put  in  evidence 
was  clearly  within  the  rule  which  excludes 
mere  hearsay  testimony.   The  authorities  in 
support  of  this  conclusion  are  numerous, 
many  of  which  are  cited  in  Slebert  v.  People, 
143  III  571.  32  N.  E.  431. 

It  Is  again  assigned  for  error  that  tbe  court 
Improperly  gave  certain  Instructiona  to  the 
jury  at  the  request  of  counsel  for  the  people. 
It  Is  not,  however,  claimed  that  these  In- 
structions announced.  In  positive  terms,  erro- 
neous rules  of  law.  but  that  they  were  so 
drawn  as  to  be  misleading,  to  the  prejudice 
of  plaintiff  In  error.  It  may  be  conceded 
that  some  of  them  are  more  or  less  subject 
to  criticism  and  should  have  been  refused. 
Standing  alone  they  might  have  misdirected 
the  jury,  though  we  think  even  that  highly 
improbable.  E>ery  Instruction  asked  on  be- 
half' of  the  defendant  21  in  number,  was 
given,  and  they  presented  every  feature  of 
taer  defense,  and  announced  the  rules  of  law 
applicable  thereto  In  the  most  favorable  llghr 
to  her.  No  one  can  read  the  entire  series  of 
instructions  given  to  the  jury,  as  they  appear 
in  thle  record,  and  for  a  moment  believe  that 
the  Jury  could  have  been  misled  thereby  to 
the  prejudice  of  the  accused. 

Another  ground  ot  reversal  urged  Is  tbat 
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the  court  below  erred  In  orerniUiig  defeact- 
mntB  motkm  In  amst  of  JadgDMnt— First, 
bectoBe  a  coiTlctlDii  of  the  oime  ctf  maih 
■laughter  conld  not  he  legally  had  under  the 
Ittdlctamit;  and,  aeeood,  that  the  Indictment 
itf^  was  anbstantlally  defective.  It  Is  ad- 
mitted that  the  first  contention  U  contrary  to 
the  decision  of  this  conrt  In  BarB  t.  People, 
73  HL  820,  bnt  an  attempt  la  made  to  avoid 
the  force  of  that  dedslon  by  panting  oat 
certain  differences  In  the  language  of  the 
BOitnte  Uien  In  force  and  that  of  section  8, 
nipra.  We  regard  the  language  of  the  pres- 
ent statute  as  snbatastlally  the  same  as  ^at 
of  the  former.  The  keser  crime,  manslaogh- 
ter,  la  Inclnded  in  the  greater,  murder.  The 
word  **motber/*  as  used  In  sectlm  3,  meana, 
"a  woman  pregnant  with  child,"  and  tills  we 
think  80  clear  tlwre  can  acarcely  be  two 
i^ilnloBa  upon  the  snhfecL  Xbe  attempted 
oq^naent  on  this  point  Is  entirely  too  tech* 
nlcal  and  refined.  What  we  have  already 
sold  as  to  the  snflBdency  <tf  the  first  coimt  of 
fbe  Indictment  must  dispose  of  the  second 
gnmnd  of  tlw  motion  In  arrest. 

It  la  flnaUy  Inalstad  that  the  evidence  pro- 
duced upon  the  trial  failed  to  snstsln  the  ver- 
dict, and  for  that  reason  the  motlcm  for  a 
new  trial  should  have  been  sustained.  t7n< 
Ha  this  heau  It  is  asserted  the  ovldence 
wholly  f^ls  to  dtow  that  the  abortion.  If  txo- 
dnced,  was  not  done  as  necessary  for  the 
preservation  of  tiie  mother's  life.  This  con- 
tentloD  Is  certelnly  made  without  due  regard 
to  the  testimony.  Not  only  the  opinions  of 
the  pbysldans.  bat  the  testimony  of  others, 
sa  to  the  apparoit  healthy  condition  of  Btta 
BUdJ^  iv  to  the  time  the  aborttUL  (I9 
whomooever  committed)  was  produced,  as 
well  as  her  condition  when  she  came  under 
the  treatment  of  the  defendant,  teetlfled  to 
by  heraelt  and  the  nurse,  and  also  as  found 
by  Dr.  Will  at  the  hospital,  ^ve  beyond  a 
teasMiable  doubt  that  she  had  no  other  lUl* 
ment  than  that  which  resulted  from  the  mis- 
carriage. All  this  testimony  Is  wholly  unex- 
plained or  contradicted. 

The  other  brandi  of  this  contention  Is  Hxat 
the  evidence  Oiled  to  prove  the  defendonf ■ 
goUt  with  that  degree  of  certainty  required  by 
the  rules  of  the  criminal  law,  and  this  vre  re- 
gard aa  the  niost  Important  question  raised 
In  the  ease.  We  have  endeavored  to  give  It 
the  most  polnataklng  ctmalderatlon.  The  un- 
fortunate victim  of  the  crime  being  dead,  the 
prosecution  was  driven  to  rely  upon  drcnm- 
stantlal  e^dence  to  sustain  the  charge. 
There  was  testimony  trading  to  show  that 
when  the  deceased  went  to  the  bouse  of  de- 
fendant  Ae  was  apparently  weU.  She  took 
with  her  articles  of  dotUng  Indicating  that 
sbe  expected  to  remain  thoe  for  a  time  and 
to  be  pot  under  treatm«kt  The  ccmdnct  of 
the  defendant  In  rectivlng  her  and  Immedi- 
ately assigning  her  to  a  room,  without  conver- 
sation, stronj^  tenda  to  prove  that  she  went 
that  hy  previous  arrangement.  The  virtts 
to  the  olBce  daring  the  day.  aa  proved  and 


not  denied,  afforded  the  d^oidant  ample  op- 
portunity to  commit  the  offoise.  llie  man- 
ner In  which  die  subsequently  removed  her 
from  her  house,  and  toe  deplorable  condition 
in  which  she  left  her  alone  at  the  boarding 
bouse,  were  acts  Incondstent  with  her  entire 
Innocence.  It  Is  also  In  pnxtf  that,  about  the 
time  the  deceased  died,'  defendant  left  the 
state  and  remained  absent  until  arrested  and 
brought  back  on  this  chaige.  From  the  time 
she  left  her  patient  at  the  boarding  house,  al- 
most dying,  she  manifested  no  Interest  or 
anxiety  aa  to  her  welfare.  As  a  physician 
she  must  have  known  that  alt  the  circumstan- 
ces surroundtog  herself  and  the  deceased  were 
such  as  to  cost  suspicion  upon  her,  and  It  Is 
tawompatible  with  her  hmocenoe  that  die 
should  have  taken  no  st^  whatever  to  ex- 
plain these  drcumstances  or  exculpate  her- 
self from  suspicion.  It  Is  true  the  evidence 
^  Miss  Ully  Is  to  the  effect  that  for  two  or 
three  nights  prior  to  tiie  2d  of  AprU  the  girl 
was  iwt  In  her  usual  health;  that  die  bod 
hemorrhages,  which  the  witness  presumed 
to  be  the  result  of  her  menstruation  period. 
It  also  asipean  from  the  testimony  of  Ida 
Kennedy  and  the  defendant  that  on  the  morn- 
ing of  die  2d  (tf  April,  as  she  passed  up  the 
stairway  to  the  room  assigned  her,  dr^ps  of 
blood  fell  from  her  parson  on  the  carpet  and 
matting,  and  this  testimony,  tioth  of  UIss 
Lilly  ai^  the  nurse  and  defendant,  Is  uncon- 
tradicted. Physicians  were  called  to  testify 
on  behalf  of  defoidant  who  gave  oplnlcms 
to  the  effect  that  the  miscarriage  had  taken 
place  prior  to  these  hemorrhages.  The  state 
offered  the  testimony  of  othn  physicians  who 
stated  that,  although  very  unusual,  women  do 
meastroate  during  pregnancy;  and  It  aeons  to 
be  the  theory  of  counsel  that  the  hemorrhage 
obswved  by  Miss  LlUy,  the  nurse,  uid  the 
defendant  on  the  mwnhag  of  the  2d  of  April 
are  explained  In  this  manner.  With  that  po- 
slti<»i  we  cannot  agree.  The  extreme  Im- 
probability of  menstruation  at  her  period  of 
Iffegnancy,  together  with  the  fact  that  an 
abortton  to(dc  place  about  that  time,  refutes, 
to  our  minds,  the  Idea  of  those  .hemorrhages 
resultli^  fnmi  natural  causes.  We  do  not, 
however,  think  that  It  follows,  from  sll  the 
facts  and  drcumstances  in  proof,  that  the 
miscarriage  was  produced  prior  to  the  time 
the  deceased  went  to  defendant's  hous^  vrlth- 
ont  any  guilty  knowledge  or  agc^y  on  the 
part  of  the  defendant  The  girl,  ta  all  proba- 
UUty,  had,  with  or  without  the  counsd  of 
otiteva,  ^tempted  to  bring  about  the  miscar- 
riage, and  the  hemorrhages  may  have  result- 
ed from  such  attempts;  hut,  when  all  the 
facto  uid  theories  of  physicians  testified  to 
<whlch  necessarily  are  only  theories  or  mat^ 
t«s  (tf  oplnl(H^  are  carefully  weighed,  it  can- 
not be  said  that  the  Jury  were  unwarranted 
In  their  conclusion  that  the  defendant  waa 
guilty. 

On  tiie  whole  record  there  appears  no  re- 
versible nrror,  and  the  judgment  of  the  circuit 
court  must  be  amrmed.  Judgn^t  ofitrmed. 
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(Ohio 


(62  Ohio  8t.  548) 

BUCKEYE  HPE-LINB  CO.  v.  FEE. 

(Supreme  Court  of  Ohio.    May  8,  1900.) 

NEW  TRIAIr-WHEN  GRANTED— APPEAL  —  BB- 
VIEW  OP  EVIDENXE  —  ATTACHMBINT  AND 
GARNrSHMENT-STATUTES— JURISDICTION  — 
PROPERTY  OUT  OF  STATE. 

1.  A  motion  for  a  new  trial  in  a  cause  tried 
to  the  court,  which  states  as  the  grouads  "that 
the  JudgmeDt  is  not  sustaloed  by  sufficient  evi- 
dence, and  18  contrary  to  law,"  is  a  substantial 
statemoit  of  the  ground,  autborieed  by  the  sixth 
clause  of  section  6306,  Rev.  St,  and  is  sufficient 
to  bring  the  evidence  contained  in  the  bill  at 
exceptions  up  for  review  in  a  reviewiag  court. 

2.  Our  statutes  regulating  attachment  and 
garnishment  (sections  5522,  Rev.  St.,  and  fol- 
lowing), do  not  give  to  the  court  iesiiing  such 
process  jurisdiction  over  property  of  the  defeud- 
ant  situate  wholly  beyond  the  borders  of  the 
state,  nor  power  to  require  a  garnishee  having 
properQr  of  the  defendant  in  his  possession  with- 
out the  state  to  surrender  the  same  into  the 
custody  of  the  courts;  and  an  order  on  the  gar- 
nishee requiring  such  act  is  without  legal  enect 

(Syllabus  by  the  OonrtJ 

Error  t6  circuit  court,  Allen  county. 

The  action  below  was  by  William  G.  Fee 
against  the  Buckeye  Pipe-Line  Cbmpany  to 
recover  for  a  refusal  to  obey  an  order  ot  the 
court  of  common  pleas  of  Allen  county  direct- 
ing the  company,  as  garnishee,  to  tnm  over 
to  the  eherlfl  of  that  county  1,086  barrels  of 
crude  petroleum  oil,  which.  It  was  alleged, 
the  company's  answer  showed  was  In  Its 
posseBBion.  belonging  to  Miller,  Tall  mage  & 
RusB^l,  against  whom  Fee  bad  recovered 
judgment  for  $535.90,  Interest  and  costs.  The 
answer  ot  the  defendant  below  admitted  the 
recovery  of  the  Judgment  as  stated,  the  serv- 
ice of  garnishee  process  upon  it^  that  it  an- 
swered admitting  its  possession  of  certain 
oil  belonging  to  the  Judgment  debtor,  that 
It  was  ordered  by  the  court  to  deliver  such 
oil  to  the  sheriff,  and  that  It  bad  not  done 
so.  All  other  all^atlons  were  denied,  and 
new  matter  by  way  of  defense  set  up,  which 
was  traversed  by  reply.  The  case  was  sub- 
mitted to  the  court,  a  Jury  being  waived, 
upon  an  agreed  statement  of  facts,  which 
were  embodied  In  a  bill  of  exceptions,  the 
substance  of  which  follows:  The  Buckeye 
Pipe-Line  Company  Is  an  Ohio  corporation. 
Its  business  is  confined  to  that  of  a  common 
carder  and  storer  of  oil,  and  in  no  sense 
is  It  a  purchaser  or  seller  of  oil.  Its  princi- 
pal office  Is  at  Lima,  Ohio,  where  the  books 
of  its  business  are  kept.  On  November  7, 
1896,  it  had  In  its  possession  1,086  barrels 
of  oil  to  the  credit  (as  oil)  of  Miller,  Tallmage 
&  Russell,  a  Arm  composed  of  the  defendants 
against  whom  Fee's  action  was  pending, 
and  against  whom  he  recovered  the  Judg^ 
ment;  and  the  value  of  the  oil  was  snfflclent 
to  satisfy  the  Judgment.  The  oil  was  pur- 
chased In  Huntington  county,  Ind.,  and  re- 
ceived by  defendant  In  Indiana,  In  Its  usual 
course  of  business,  and  held  by  It  as  common 
carrier  and  storer  of  oil,  and  never  was  in 
Ohio.  No  Indiana  oil  1&  carried  into  or  stored 
In  Ohio  by  def«idant  The  oH  territory  of 
Indiana,  Including  Hnntlngton  county,  and 


the  oil  territory  of  Northwestern  Ohio,  in- 
cluding Allen  county.  Ohio,  ccxnprlse  the  ter- 
ritory known  as  the  "Lima  Division"  of  said 
company.   Its  stations  for  the  delivery  of 
oil  are  In  this  territory  in  both  Indiana  and 
Ohio,  including  said  counties  of  Allai  and 
Huntington,  and  all  transfers  of  oil  are  made 
on  its  production  books  at  Lima.   Its  syatwn 
of  storage  and  pipe  lines  in  Indiana  are  not 
c<mnected  with  Its  Ohio  system  of  storage 
and  pipe  lines.   The  oil  received  In  Indiana 
cannot  be  delivered  throngh  Its  pipes  In  Olilo, 
but  Is  delivered  in  Indiana.   The  oil  produced 
In  Indiana  Is  of  a  different  kind  and  quality 
from  that  produced  In  Ohio,  and  generally  of 
a  different  market  value;  but  since  January. 
1896,  the  value  of  Indiana  oil  and  oil  pro- 
duced in  Allen  county,  Ohio,  has  been  and  is 
the  same.   Oil  received  and  stored  In  In- 
diana from  the  different  wells,  and  deliTcred 
by  different  persons  to  the  defendant.  Is  min- 
gled, BO  that  the  Identical  oil  cannot  be  re- 
turned, but  oil  of  like  tUnd  and  quality  is  de- 
livered frtun  the  general  stock.  The  (41  in 
custody  was  received  on  a  "run  ticket,"  copy 
of  which  follows:   "This  oil  Is  received  Into 
the  general  stock  of  the  Buckeye  Pipe-Line 
Company,  Lima  Division,  subject  to  a  trans- 
portation charge  of  twenty  cents  per  barrel, 
and  a  storage  charge,  which  shall  be  at  the 
rat©  of  twenty-flve  cents  per  day  per  one 
thousand  barrels  so  long  as  the  market  price 
of  its  certificate  oil  Is  below  $1.00  per  barrel, 
thirty-one  cents  per  day  when  the  market 
price  Is  from  $1.00  to  $1.50  per  barrel,  and 
forty  cents  per  day  when  the  market  price  Is 
above  $1.60  per  barrel;  no  change,  however, 
to  be  made  in  rate  of  storage  on  account  of 
prices  going  above  or  below  the  prices  named, 
unless  the  market  price  remains  above  or 
below  a  specl&ed  point  for  thirty  consecutive 
days;  fmd  It  is  agreed  that  the  point  of  de- 
livery shall  be  at  the  option  of  the  Buckeye 
Pipe-Line  Company,  Lima  DIvIs1(mi,  witMn 
said  division.   It  Is  agreed  that  the  Buckeye 
Flpe-Llne  Company,  Lima  Division,  shall  not 
in  any  event  be  liable  for  loss  of  petn^eum 
resulting  from  lightning,  fire,  storms,  or  oth- 
er unavoidable  causes,  and  that  such  loss 
shall  be  charged  pro  rata  upon  all  petroleum 
In  its  custody  at  the  time  of  sncb  loss,  and 
that  the  quantity  called  for  by  this  ticket  shall 
be  reduced  by  its  proportion  of  sucb'  loss, 
and  that  transportation  and  all  accruing  Btx- 
age  charges  shall  be  paid  on  the  amount  as 
deducted."   It  Is  agreed  that  the  defendant 
had  the  right  to  deliver  the  oil  In  controversy 
at  any  of  its  d^ivery  stations  In  Indiana.  It 
Is  further  conceded  as  a  fact  that  wben  oil 
is  sold  by  a  person  who  has  oil  stored  It  is 
transferred  upon  the  production  booke  of  de- 
fendant. Lima  Division,  at  Lima,  by  an  order 
directing  the  transfer  of  credit  to  the  pur- 
chaser of  a  given  number  of  barrets  of  oil; 
that  there  is  a  constant  market  f<H-  Indiana 
and  other  oil  In  Its  custody,  and  that  all  oU 
sold  is  at  once  transferred  to  the  credit  ot 
the  pnndiaser  (as  iA\)  vpoa  presentation  of  a 
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purchase  order  at  any  of  Its  offices,  and  re- 
port of  that  fact  bj  an  agent  to  tbe  Llnaa  of- 
fice. Hie  owner  of  6U  or  the  purchaser  can 
secure  tbe  delivery  of  the  actual  ail  belonging 
to  htm  upon  demand  and  payment  of  char- 
ges, and  Bucb  deliveries  are  constantly  being 
made.  Tl^  sheriff  did  not  seize  tbe  oil  in 
controTersy.  The  attachment  was  served  In 
no  olber  way  than  by  leaving  a  copy  of  the 
attachment  with  the  agent  ot  the  defendant 
at  Lima,  Ohio,  and  Informing  him  of  the 
contents  thereof.  Tbe  sheriff's  return  shows 
proper  service  as  to  form  and  manner.  In 
a  case  pending  In  the  circuit  court  of  Hunt- 
ington county,  Xnd..  after  January  1,  1897, 
that  court,  which  is  a  court  of  competent  Ju- 
risdiction, appointed  a  receiver  for  MIUw, 
Tallmage  &  Russell,  and  directed  tbe  de- 
fendant to  deliver  the  oU  In  controversy  to 
said  receiver.  The  defendant  has  a  lien  on 
thJs  oil  for  transportation  and  storage  char- 
ges. Since  the  order  and  judgment  recovered 
by  Fee  against  Miller,  Tallmage  &  Bossell, 
the  [dalntiff,  through  tbe  sheriff  of  Allen 
county,  has  made  demand  upon  defendant 
tor  the  oil  in  controversy,  which  has  been  re- 
fnaed,  and  the  oil  never  delivered.  On  trial, 
a  finding  was  bad  for  Fee,  and  judgment 
rendered  for  the  amount  of  his  claim.  Mo- 
tion for  a  new  trial  was  overruled,  to  which 
tbe  company  excepted.  Tbe  circuit  court  af- 
firmed the  judgment,  and  the  company  brings 
error.  Its  ground  for  reversal  Is  that  tbe 
court  "erred  In  rendering  Judgment  for  tbe 
plaintiff  against  the  defendant,  and  in  over- 
ruling motion  of  defendant  for  a  new  trlaL" 
Her^sed. 

James  O.  Troup,  for  plaintiff  In  error. 
Charles  B.  Adgate,  for  defendant  In  error. 

SPSAB,  J.  (after  stating  the  facts.)  A 
preliminary  question  was  made  by  defendant 
in  error  in  the  circuit  court,  and  is  renewed 
here,  with  respect  to  tbe  sufficiency  of  the  mo- 
tion for  new  trial,  and  attention  is  called  to 
the  form  of  tbe  motion,  which  is:  "First, 
that  the  judgment  Is  not  sustained  by  suffi- 
cient evidence;  and,  second.  It  Is  contrary  to 
law."  It  Is  contended  that  the  motion  is  not 
aoffldent  to  bring  the  evidence  in  the  record 
up  for  review,  because  the  attack  is  made,  not 
iqwn  tbe  finding  or  decision  of  tbe  court,  but 
vpon  the  judgment,  and  hence  tbe  evidence 
cannot  be  examined  in  a  reviewing  court  for 
any  purpose.  To  sustain  this  contention 
would,  we  tbinlc,  be  to  carry  technicality  to 
extrone  length,  especially  in  view  of  tbe 
provisions  of  sections  4918  and  6116,  Rev. 
St.,  requiring  liberality  In  the  construction  of 
proceedings,  and  tbe  disregard  of  Immaterial 
errors  and  defects.  The  statute  (section  5305) 
gives  one  of  the  grounds  for  new  trial:  "(6) 
Tbat  the  verdict,  report,  or  decision  is  not 
sustained  by  sufficient  evidence,  or  Is  contrary 
to  law."  This  provision  treats  of  tbe  final 
actltm  of  a  jury,  a  referee  or  master,  and  of 
a  court  A  jury's  work  ends  with  a  verdict, 


that  of  a  referee  or  master  with  a  report, 
and  tbat  of  a  court  in  a  decision.  We  have 
here  no  verdict  and  no  report;  simply  tbe 
action  of  tbe  court  itself.  What  is  a  decision, 
as  here  expressed?  Manifestly.  It  is  not  aim- 
ply  a  finding,  for  a  finding  concludes  nothing. 
Tbe  defeated  party  Is  not  hurt  by  a  finding, 
nor  Is  tbe  controversy  ended  by  it,  if  the 
action  stops  there.  Zt  would  seem  that  tbe 
act  called  here  a  decision  la  intended  to  em- 
brace tbe  last  act  of  tbe  court;  In  other 
words,  tbe  judgment  This  would  appear 
to  be  a  rational  conclusion,  giving  to  tbe 
language  of  clause  6  a  practical  construction, 
without  tbe  aid  of  authorities.  But  the  text- 
books make  it  clear.  It  is  true  tbat,  in  an 
abstract  sense,  there  is  a  shade  of  difference 
between  tbe  lmp<Ht  of  the  word  "decision" 
and  the  word  "judgment."  As  expressed  by 
Abb.  Law  Diet  851:  'rTbe  decision  is  the 
resolution  of  tbe  principles  which  determine 
the  controversy.  Tbe  Judgment  Is  the  formal 
paper  apidylng  them  to  tbe  rights  of  tbe  par- 
ties." But  the  same  author  gives  tbe  general 
definition  of  decision  as  "tbe  result  of  the 
deliberations  of  a  tribunal;  tbe  judicial  de- 
termination of  the  question  or  cause."  Freem. 
Judgm.  {  2.  says:  "A  judgment,  except 
where  the  signification  of  tbe  word  has  been 
changed  by  statute.  Is  defined  as  being  the 
decision  or  sentence  of  the  law  pronounced 
by  a  court  or  other  tribunal  upon  tbe  matter 
contained  hi  tbe  record.'  "  Wbart  Law  Diet 
236,  437,  gives  "Decision,  a  judgment"  nnd 
"Judgment  judicial  determination;  decision 
of  a  comt."  Definitions  in  other  law  diction- 
aries are  of  like  Import  See  Bouvler,  Ra- 
palje,  Anderson,  Oochran,  and  others..  See, 
also,  Houston  v.  WllUams,  13  Cal.  24.  It 
is  Insisted  by  counsel  tbat  previous  decisions 
of  this  court  cited  In  the  brief,  rule  this 
case.  We  think  they  have  no  application  to 
it  We  are  of  opinion  that  the  language  of 
the  motion  Is  a  substantial  statement  of  the 
ground  authorized  by  the  sixth  clause  of  sec- 
tion 5306,  and  should  be  held  sufficient  to 
all  intents  and  purposes. 

Coming  now  to  the  merits  of  the  case,  tbe 
question  presented  Is  whether  or  not  the  court 
of  Allen  county  had,  by  virtue  ot  the  attach- 
ment proceedings,  such  control  or  jurisdiction 
over  the  property  of  the  defendant  situate 
in  Indiana,  and  in  the  possession  of  the  com- 
pany, as  to  enable  it  to  make  a  valid  order 
requiring  the  garnishee  to  produce  that  prop- 
erty in  Alloi  county,  and  surrender  it  Into 
the  custody  of  tbe  court  And  as  to  the  gar- 
nishee the  question  is  not  merely  whether 
the  garnishee  had  property  of  tbe  debtor  in  its 
hands,  but  whether  it  bad  tbe  property  under 
such  circumstances  as  to  make  It  answera- 
ble for  it  In  Allen  county.  It  is  to  be  remark- 
ed at  tbe  outset  that  an  attachment  proceed- 
ing is  exclusively  a  statutory  one,  and  hence 
we  look  to  our  law  regulating  attachments 
for  tbe  source  of  authority  to  the  court  and 
Its  officers.  What  that  statute  lawfully  au- 
tborlzes,  tbe  plaintiff  in  attachment,  is  an- 
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tiaed.  to  demand;  what  It  falls  to  authorize 
be  may  not  demand,  for  It  la  well  establlsb- 
ed  that  equity  does  not  and  cannot  aid  the 
statnte.  The  purpose  of  the  statute  1b  to 
readi  the  prcq^erty  ot  defendant  In  the  suit, 
and  antject  It  to  the  denumd  ot  the  ^ain- 
tlff.  In  this  aspect  an  attachment  proceed- 
ing b  In  the  nature  of  a  proceeding  In  rem, 
and.  as  In  all  proceedings  in  rem,  the  thing 
against  whteb  the  proceedtngs  are  directed 
must  be  tnong^t  within  the  jurisdiction  of 
the  court  1  Greenl.  Br.  11  642,  643.  Tbe 
proceeding  reaches  out  for  tbe  tangible  prop- 
erty of  tbe  deCendant,  to  be  levied  on  direct- 
ly by  the  officer,  or  obtained  by  gamMiee 
process  served  on  one  who  may  have  prop- 
er^ of  defendant  in  bis  possession  wbTcb  the 
officer  cannot  get  at,  or  may  be  owli^  tbe  de- 
fendant The  term  "attach"  Imi^es  seizure. 
As  stated  by  Uosmet,  a  J.,  in  HoUister  v. 
Ooodate,  8  Oorai.  332:  'The  word  'attach.' 
derived  remotdy  from  the  Latin  term  *at-. 
tingo,'  and  more  Immediately  from  the 
Frraicb  'attactaer/  signifies  to  talre  or  touch, 
and  was  adopted  as  a  precise  espressitm  of 
the  thing.  'Nam  qui  nomlna  Intelllglt  res 
euam  inteUlglt'  The  only  object  of  attach- 
ment  Is  to  take  out  of  the  defendant's  pos- 
session, and  to  transfer  Into  the  custody  of 
tbe  law,  acting  through  Its  le^l  officer,  tbe 
goods  attached,  that  they  may,  If  necessary, 
be  seized  In  execution,  and  be  dl^osed  of, 
and  delivered  to  the  purchaser.  From  both 
these  consldaatlonB  It  ta  apparent  that  to  at- 
tach Is  to  take  actual  possesslcm  of  property. 
Hence  the  legal  doctrine  Is  firmly  establish- 
ed that  to  c<nistltute  an  attachment  of  goods, 
the  officer  must  have  acHial  possession  and 
custody."  Tbis  veil  states  the  principle  at 
the  foundatlcm  of  the  law  of  attadiment  and 
Is  to  be  kept  In  mind  as  having  an  important 
bearing  on  the  question  here.  As  ancillary 
to  It  is  the  other  method  of  getting  at  tbe 
property  by  process  of  garnishment  already 
referred  to. 

Our  statnte  provides  (section  6524  and  fol- 
lowing),  that  an  order'  of  attachment  shall  re- 
quire tbe  officer  to  attach  the  goods,  etc.,  of 
the  defendant  In  his  county,  not  exempt  etc^ 
or  so  much  as  will  satisfy  the  plaintiff's 
claim;  and  that,  when  tbe  property  attach- 
ed **is  personal  propcarty,  and  un  be  come  at, 
he  shall  take  It  into  bis  custody,  and  hold  it 
subject  to  the  order  <a  the  court'*  This 
seizure  and  possession  Is  essential  to  the 
court's  Jurisdiction  over  the  property.  Or- 
ders of  attschment  may  be  Issued  to  the  sber- 
ittB  of  different  counties  of  the  state.  Where 
garnishee  process  Issues,  If  the  officer  cannot 
get  possession  ot  the  property,  he  shall  leave 
with  the  garnishee  a  copy  of  an  order  of  at- 
tachmoit  and  a  written  notice  that  he  ap- 
pear in  court  asiA  answer  touchli^  tbe  prop- 
erty and  credits  of  tbe.  defendant  in  bis  pos- 
sesBlim  or  under  his  control;  and  be  shall 
stand  liable  to  the  plahitUf  for  all  property  In 
his  hands  from  the  time  of  notice.  If  be  an- 
swer, and  It  be  discovered  that  on  or  after 


the  service  of  the  order  and  notice  be  wu 
possessed  of  any  property  of  defendant,  tbe 
court  m^  order  the  delivery  of  sudh  prop- 
erty Into  court  If  the  garnishee  deliver  tbe 
property  dladosed  into  court  he  is  allowed  bis 
costs. 

No  quQition  Is  or  could  be  made  that  prop- 
erty without  the  state  can,  by  vtrtue  of  m. 
propesB  of  attachment  be  seized  by  an  Obio 
offlcw,  and,  «f  course,  such  property  could  not 
be  delivered  Into  court  And  It  seems  to  ns 
clear  that  notwithstanding  tbe  aomewbat 
general  language  ta  the  statute  respectliis 
gamtshmoit  the  pn^erty  In  the  ganiisbee's 
bands,  for  which  he  must  answw,  Is  intended 
by  the  statute  ta  be  limited  to.pca>perty  wftb- 
In  the  state;  for  It  could  bardly  have  beoi 
the  Intention  of  tbe  general  assembly  to  flflTe 
a  plaintiff  In  attechment  greater  powor  over 
the  tangible  prop«ty  of  his  debtor  situate  oat 
of  the  stete  by  virtue  of  gamlshmmt  tban 
-vrould  be  possible  by  tbe  direct  process  of  at- 
tachment On  the  contrary.  It  would  seem, 
conslderbag  all  the  statutes  together,  that  tbo 
Intent  Is  dearly  manifest  that  pn^iierty  which 
may  be  sequestered  la  the  hands  of  a  gar- 
nishee must  be  within  the  state  in  order  that 
it  may  be  taken  and  sold  to  satisfy  such  Judg- 
ment as  mav  be  obtained  against  the  debtor, 
for  it  Is  In  contemplation  that  the  office  will 
seize  the  Xftapeity  In  the  posaeadon  of  the 
gatnlshee  if  he  Is  able  to  get  at  It;  also  that 
tiie  garnishee  may  voluntarily  surrender  it  to 
tbe  officer.  The  inferoice  seems  reasonable 
that  property  to  be  so  reached  is  Intended  to 
be  confined  to  such  as  woiOd  be  subject  to 
seizure  try  attachment  or  execution  If  in  the 
hands  of  the  debtor  himself.  The  many  in- 
conveniences and  hudships  irhich  would  be 
likely  to  follow  a  cwtrary  holding  may  be 
easily  Imagined.  The  case  at  bar  iwesento  a 
marked  instance.  There  being  do  connection 
between  the  system  of  lines  located  In  the 
produdng  oil  fields  In  Indiana  and  the  sys- 
tem located  in  Ohio,  literal  obedience  to  tbe 
wder  of  the  eonrt  would  be,  if  not  imposslMe, 
at  least  extremely  Impracticable.  Betides 
this,  the  court  of  Allen  county  has  Mdered 
the  company  to  deliver  this  oil  to  Ite  sheriff 
In  that  county;  the  court  of  Huntington  coun- 
ty, Ind.,  has  ordered  It  to  d^ver  the  oU  to 
its  receiver.  It  both  orders  are  valid,  the 
company  must  ddlver  the  oil  in  one  state, 
and  pay  Its  value  in  the  otiier.  A  stronger 
case  for  the  appllcatioQ  of  the  aiguttient  ah 
Inconvenlentt  conld  bsrdly  be  conceived. 

It  is  intimated,  though  not  distlactly 
claimed,  that  the  court  having  the  pers<ni 
of  the  garnishee  wl^tn  its  jurisdiction,  may, 
by  virtue  of  some  general  poww,  enforce 
Its  order.  Cases  arise  involving  contract  re- 
lations in  which  the  nndertoking  to  perform 
an  act  purely  persuud  may  be  enforced, 
though  the  act  relates  to  property  which 
Is  extraterritorial;  such  as  decrees  for  the 
spedfic  performance  ot  contracts  to  convey 
land  situate  In  foreign  parte.  Such  execu- 
tion is  not  only  a  strictiy  personal  act  hut 
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<Hie  to  be  whollj  pexformed  where  the  de- 
cree commanding  It  Ib  rendered.  But  the 
practice  cannot  prevail  as  to  attachments, 
for,  as  already  stated,  attachment  la  strict- 
ly atatntory.  Power  to  entertain  such  pro- 
ceeding Is  given  to  Justices  of  the  peace 
upon  practically  the  same  terms  as  regulate 
Its  exercise  by  the  common  pleas,  and,  tak- 
ing the  statutes  on  the  subject  as  a  whole, 
It  Is  entirely  clear  that  It  was  never  In* 
tended  to  clothe  all  courts  having  Jurisdic- 
tion of  the  garnishee  process  with  eqnlty 
powers. 

It  may  not  be  necessary  to  the  determina- 
tion of  this  caw  to  decide  whether  or  not 
there  Is  power  In  the  general  assembly  to 
authorize  seizure  of  property  outside  the 
state  through  attachment  and  garnishee  pro' 
cess,  bnt  the  consideration  that  the  power 
is  at  least  extremely  doubtful  atCords  an- 
other reason  for  giving  to  the  statutes  a 
construction  denying  the  Intent  to  so  pro- 
vide. It  Is  said  In  8  Am.  &  Eng.  Bnc.  Law, 
1156:  "To  charge  a  garnishee  for  property 
of  defendant,  It  Is  absolutely  essential  that 
at  the  time  of  service  of  process  he  should 
have  it  in  bis  possession  and  within  the 
state."  And  at  page  1255:  "The  domicile 
of  the  garnishee  does  not  give  the  courts  of 
the  state  Jurisdiction  over  the  debt  he  owes 
to  a  party  In  another  state,  and  Is  not  suf- 
ficient to  sustain  an  action  In  rem.  This  Is 
not  determined  by  his  domicile,  but  by  the 
situs  of  the  property  which  he  holds."  Mr. 
Justice  Story,  In  his  Conflict  of  Laws  (sec- 
tion 543),  observes:  "But,  although  every 
nation  may  thus  rightfully  exercise  Juris- 
diction over  all  persons  within  its  domains, 
yet  all  are  to  understand  that  la  regard 
thereto  the  doctrine  applies  only  to  suits 
purely  personal,  or  to  suits  connected  with 
property  within  the  same  sovereignty;  for, 
although  a  person  may  be  within  tbe  terri- 
torial Jurisdiction,  yet  It  is  by  no  means 
true,  in  virtue  thereof,  every  sort  of  suit 
may  there  be  maintainable  against  him.  A 
suit  cannot,  for  Instance,  be  maintainable 
against  him  so  as  to  absolutely  bind  his 
property  elsewhere."  And,  section  550:  "A 
nation  within  whose  territory  any  personal 
property  Is  actually  situate  has  as  entire 
domination  over  It  while  therein,  In  point 
of  sovereignty  and  Jurisdiction,  as  It  has 
over  Immovable  property  situate  there.  It 
may  regulate  Its  transfer,  and  subject  it  to 
process  and  execution,  and  provide  for  and 
control  the  uses  and  disposition  of  it  to 
tbe  same  extent  that  It  may  exert  its  author- 
ity over  immovable  property."  Surely,  this 
doctrtne  cannbt  be  maintained  If  the  courts 
of  a  sister  state  may  sequester  and  control 
proptfty  outside  of  their  limits  at  their  wtlL 
See.  also.  Rose  v.  Hlmely,  4  Oranch,  241- 
277,  2  L.  Ed.  608.  The  principle  above  stat- 
ed seems  to  rest  upon  substantial  ground. 
The  exclusive  dominion  over  property  being 
In  the  country  or  state  where  the  property 
Is,  remedies  afforded  to  creditors  by  the  laws 
BT  N.BL-39 


of  th^r  state  would  have  no  more  concern 
with  It  than  if  It  were  in  a  foreign  land. 
Such  other  states  could  not  reach  it  for  the 
purpose  of  taxing  It,  and  thus  add  to  their 
revenues,  or  for  the  puri>ose  of  collecting 
taxes  already  due,  and  not  otherwise  col- 
lectible. And  what  the  state  cannot  do  for 
herself  it  would  seem  clear  she  cannot  do  for 
her  citizens.  A  debtor  who,  by  himself  or 
his  bailee,  has  property  In  anotuer  state,  has 
the  right  to  keep  It  there;  and  such  state 
has  an  Interest  in  his  exercise  of  the  right 
free  from  interference  by  other  sovereign- 
ties. Railroad  Co.  v.  Thornton,  60  Ga  300. 
Decisions  by  courts  of  high  standing  In  sup- 
port of  the  proposition  generally  that  prop- 
erty outside  of  the  state  is  not  the  subject 
of  garnishment  are  abundant  Some  of 
them  follow:  Lawrence  v.  Smith,  45  N.  H. 
533;  Young  v.  Ross,  81  N.  H.  201;  Oark 
V.  Brewer,  6  Gray,  320;  Railroad  Co.  v.  Pen- 
nock.  51  Pa  St  244;  Wheat  v.  Railroad  Co., 
4  Kan.  370;  Ralbroad  Co.  v.  Cobb,  48  HI.  402; 
Sutherland  v.  Bank.  78  Ky.  250;  Bates  v. 
Railway  Co.,  60  Wis.  296,  Ifi  N.  W.  72;  Mont- 
rose Pickle  Co.  V.  Dodson  &  Hill's  Mfg.  Co. 
(Iowa)  40  N.  W.  705.  2  L.  R.  A.  417. 

But  it  is  insisted  that,  even  though  it 
should  be  conceded  that  the  general  rule  Is 
as  claimed  by  plalntilT  in  error,  the  contract 
between  Miller,  Tallmage  &  Russell  and  the 
company,  called  the  "run  ticket"  takes  this 
case  out  of  that  rule,  inasmuch  as  the  oil 
produced  in  the  two  fields  was  considered 
and  made  a  common  stock  of  oil  out  of 
which  the  ticket  might  be  paid  by  delivery 
of  the  quantity  of  oil  at  any  of  the  stations 
of  tbe  Lima  Division;  so  that  the  ticket 
represented  so  much  of  the  common  stock, 
some  of  which  was  In  Ohio,  and  hence  de- 
mand might  be  satisfied  by  a  delivery  at 
any  of  the  stations  In  Ohio.  The  statement 
of  fact  Is  correct  so  far  as  it  goes,  but  It 
Ignores  tbe  material  qualification  provided 
in  the  ticket  "that  the  point  of  delivery  shall 
be  at  the  option  of  the  company."  Now,  it 
Is  conceded  in  argument  by  defendant  in  er- 
ror that  "the  liability  and  righte  of  this 
garnishee  to  this  attaching  creditor  are 
measured  by  its  liability  to  Miller,  Tallmage 
&  Russell";  that  is.  If,  under  tbe  facts  as 
they  existed  at  the  time  the  attachment  and 
garnishee  process  were  issued.  Miller,  Tall- 
mage &  Russell  could  have  maintained  in 
Allen  county  replevin  against  the  company 
for  this  oil,  and,  failing  to  obtain  possession 
of  the  oil,  would  have  been  entitled  to  a 
recovery  for  its  value,  then  Fee  would  have 
the  right  to  reach  the  same  result  by  attach- 
ment and  garnishment  But  could  Miller, 
Tallmage  &  Russell  have  maintained  such 
an  action  In  Allen  county  at  that  time? 
Manifestly  not  Tbe  option  of  selecting  the 
point  of  delivery  had  not  been  exercised  by 
the  company,  as  no  action  by  the  owners 
bad  called  for  Its  exercise.  Conceding  that 
upon  demand  being  made  by  the  owners  on 
the  company  for  dellvwy  to  them  of  their 
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oil,  with  tender  of  charges,  a  refusal  had 
followed,  they  might  bave  maintained  re- 
plevin anywhere  In  the  Uma  Division,  still 
the  stubborn  fact  remains  that  no  such  de^ 
mand  had  been  made,  nor  any  refusal 
Hence  the  owners  had  then  no  cause  of  ac- 
tion, and,  measuring  the  attaching  creditor's 
rights  by  those  of  the  owners  of  the  oil,  he 
had  no  ground  of  action.  But  we  are  re- 
minded' that  there  was  a  demand  on  the 
company  by  the  sheriff  of  Allen  county  after 
Judgment,  and  a  refusal.  Suppose  this  to 
be  BO,  how  does  it  help  the  matter?  i.ne  de- 
mand was  for  delivery  of  the  oil  In  Allen 
county.  It  was  not  accompanied  by  any 
tender  of  charges  which  bad  accrued.  It 
was  not  even  made  at  the  time  of  the  serv- 
ice of  the  writ,  but  after  judgment  against 
the  nonresident  defendants,  and,  presuma- 
bly, after  the  making  of  the  order  on  the 
garnishee,  and.  If  so,  could  not  have  been 
a  predicate  for  such  order.  The  proposition 
that  this  demand  gave  the  attaching  cred- 
itor a  right  of  action  entirely  loses  sight  of 
the  fact  that  no  breach  of  the  contract  had 
occurred  between  Miller,  Tallmage  &  Rus- 
sell and  the  company,  and  that,  for  aught 
that  appears.  It  was  ready  and  willing  to 
deliver  the  oil  to  them  on  Its  line  In  Indiana. 
At  all  events,  if  they  had  then  made  demand 
for  delivery  of  the  oil  In  Allen  county.  It 
might,  with  entire  regard  to  all  contract 
rights,  have  been  refused  by  the  company, 
and  they  would  have  had,  by  reason  of  re- 
fusal of  such  demand,  no  right  of  action. 
By  the  same  token  the  sheriff  had  no  such 
right  against  the  garnishee. 

Our  conclusion  is  that  the  court  of  com- 
mon pleas  of  Alien  county  did  not,  by  the 
attachment  and  garnishment  proceeding,  ac- 
quire jurisdiction  of  the  property  of  Miller, 
Tallmage  &  Russell  in  the  possession  of  the 
company  In  Indiana,  and  was  without  power 
to  make  the  order  on  the  garnishee  to  deliver 
the  property  into  the  custody  of  the  court, 
and  that  Its  order  In  that  behalf  Is  without 
legal  effect  It  follows  that  the  judgment 
of  both  courts  will  be  reversed,  and  Judg- 
ment be  entered  for  plaintiff  In  error.  Re- 
versed. 

«a  Oblo  BL  S64) 

NATIONAL  BANK  OF  COLUMBUS  v.  TEN- 
NESBIEB  COAU  IRON  A  RAIL- 
ROAD GO.  et  al. 
(Supreme  Court  of  Ohio.  May  8,  1900.) 

DEED  ABSOL.UTB— WHEN  A  MORTOAQB— REC- 
ORD—THIRD  PARTIES— JUDG- 
MENT—PRIORmES. 
1.  A  written  instrument,  duly  witnessed  and 
acknowledged,  with  granting  clause  in  due  form 
as  an  alwomte  deed  of  conveyance  of  real  estate, 
bad  the  following  habendum  and  tmst  clause; 
"To  have  and  to  hold  said  premises,  with  all 
privilenes  and  appurtenances,  unto  said  the  Na- 
tional Bank  of  Oolambns,  its  successors  and  as- 
sixns,  forever;  in  trust,  nevertheless,  and  upon 
condition  that  said  Alexander  G.  Patton  is  to 
hold  posseRsfon  of  enid  premines  as  fully  as  if 
this  conveyance  bad  not  been  madei  until  said 


the  National  Bank  of  OoUnnlma  shall  reanlre 
and  make  a  sale  thereof,  as  hereinafter  proTideo; 

that  is  to  say:    This  conveyance  is  made  for 
the  purpose  of  seawing  to  said  the  National 
Bank  of  Ooinmbos  the  sam  of  twesty-fiTe  thoo- 
sand  ^25,000)  dollars,  with  interest  tiiereon  now 
past  due,  and  evidenced  by  the  promissory  note 
of  said  Fatton  heretofore  executed  and  delivered 
to  said  ban^  dated  October  10,  1891;   and  it 
shall  be  lawful  for  said  the  National  Bank  of 
Columbus,  after  sir  months'  notice  in  writing, 
at  any  time  within  five  years  from  the  date 
hereof.  In  case  said  principal  sum  of  twenty-five 
thousand  (925,00(9  dollars  and  the  unpaid  acero- 
ed  interest  thereon  shall  not  be  paid  on  denoand, 
after  the  notice  aforesaid,  to  sell  said  Und  at 
private  sale  <a  public  auction,  for  cash  or  on 
credit,  and  apply  the  proceeds  to  the  paym«it  of 
whatever  amount  may  then  be  due  said  bonk 
on  account  of  said  indebtedness,  principal  and 
intereat,  and  the  surplus,  if  any,  after  such  pay- 
ment, shall  l>e  paid  over  to  said  Alexander  6. 
Patton,  and  no  payment  or  receipt  of  intereat  or 
on  account  of  said  prindpai   shall  be  taken, 
held,  or  construed  as  an  extension  of  time  for 
payment  of  said  past-due  Indebtedness^  and,  fur- 
ther, it  is  agreeJ  and  promised  hy  snid  the  Na- 
tiotuii  Bank  of  Columbus,  for  itself,  its  snoces- 
sors  and  assigns,  that  if  said  Fatton  shall  pay 
said  indebtedness  and  the  interest  thereon  at 
any  time,  with  ta  without  demand,  this  deed 
shall  be  nuU  and  rM,  and  a  ptop«  qoltdaim 
deed  of  all  Interest  In  the  premises  aforesaid 
shall  be  executed  by  said  bank  to  said  Alexander 
G.  Patton,  his  heirs  and  assigns,  forever."  A 
judgment  was  recovered  against  the  grantor  in 
the  court  of  comnuHi  pleas  of  the  county  where 
the  real  estate  described  In  said  instrument  was 
situated.   In  a  contest  between  such  judgment 
creditors  and  the  grantee  in  said  instnunent.  as 
to  the  priority  of  lien  upon  said  real  estate^  Md, 
that  said  instrument  is  In  legal  effect  a  mort- 
gage, and  did  not  take  effect,  as  to  third  parties, 
until  delivered  for  record:  that  said  judgment 
became  a  lien  on  said  reel  estate  from  the  first 
day  of  the  term  of  court  at  which  it  was  render- 
ed, and,  said  day  being  prior  in  time  to  the  date 
of  the  delivery  of  the  mortgage  for  record,  the 
judgment  was  the  prior  lien. 

2.  Where  a  vested  Intereat  imslas  in  the 
grantor  In  a  deed  with  a  trust  danse,  sadi  deed, 
as  to  th6  rights  of  third  persons.  Is  a  mortgage, 
and  is  required,  to  be  recorded  as  such. 

3.  Under  section  5374,  Rev.  St,  all  vested  in- 
terests hi  lands  and  tenements  may  be  levied 
upon  and  sold  iqwu  execution  to  pay  debti. 

(Syllabus  \fy  the  Court.) 

Error  to  circuit  court,  Franklin  county. 

Action  by  the  National  Bank  of  C>>lumbus 
against  the  Tennessee  Coal,  Iron  &  Railroad 
Company  and  others.  Judgment  for  de- 
fendants was  affirmed  In  the  circuit  court, 
and  the  plalnUff  brings  error.  Affirmed. 

The  agreed  statement  of  facts  Is,  in  sub- 
stance, as  follows:  On  October  19,  1891. 
Alexander  O.  Patton,  one  of  the  defendants 
In  error,  made  to  the  plaintiff  in  error  his 
promissory  note.  In  the  words  and  fibres 
following,  to  wit:  "fC5,O00u0O.  Columbus, 
C  Oct.  19,  1891.  One  day  after  date  we 
promise  to  pay  to  the  order  of  A.  G.  Patton 
twenty-flve  thousand  and  no  hundredths 
dollars,  at  the  National  Bank  of  CToInmbus, 
Oblo.  Value  received.  Alex.  O.  Fatton. 
Indorsed:  A.  O.  Patton."  On  October  Bl, 
1891,  Alexander  G.  Patton  and  his  wife  ex- 
ecuted and  delivered  to  the  bank  the  follow- 
ing Instrument:  "Warranty  Deed.  Know 
all  men  by  these  presents,  that  Alexander 
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G.  Pfttton,  (tf  -thft  cons^  of  FnfnkUD  and 
state  of  Ohio,  In  consideration  of  the  sum 
of  tWfmty-flTe  thousand  dollars  to  him  paid 
bj  tba  National  Bank  of  Ooltunbns,  a  corpo- 
ration organised  under  the  laws  of  the  Unit 
ed  States,  the  receipt  whereof  1b  h«ceb7  ac- 
knowledged, does  hereby^  grant,  bargain, 
a^  and  convey  to  the  said  the  National 
Bank  of  Oolumbns,  its  sncceBsors  and  as< 
algn^  ftwever,  ttie  following  real  estate^  sit- 
uated In  the  counl7  ot  Franklin.  In  the  state 
of  Ohio,  and  in  the  dty  of  Oolnmbus,  and 
boonded  and  described  as  toltows:  (Deecrip- 
tiona  omitted;]  to  hare  and  to  hold  said  prem- 
ises, -with  aU  priTll^B  and  appurtenances, 
nnto  said  the  National  Biuik  at  Oolnmbus, 
its  anccessors  and  assigns,  forever;  In  trust, 
QOTertheless,  and  upon  oondltltm  that  said 
Alexander  O.  Patton  is  to  hold  possession  of 
aald  premises  as  fDll7  as  If  this  conveyance 
bad  not  be«a  made,  nntll  said  the  Natltmal 
Bank  of  Oolnmbus  shall  reanlre  and  make  a 
sale  thereof,  as  hweinafter  provided;  that 
is  to  8l^r:  This  conveyance  is  made  fw  the 
purpose'  of  secnrlng  to  said  the  National 
Bank  of  Columbus  the  sum  of  twenty-five 
thousand  (^5,000)  doUan,  with  lnter»t 
thereon  now  past  dn^  and  evidenced  by  the 
promissory  note  of  said  Fatton  heretofore 
exeented  and  delivered  to  said  banlq  dated 
October  19.  1801;  and  it  shaU  be  lawfnl  for 
said  the  National  Bank  of  Columbus,  after 
Bbc  months'  notice  In  writing,  at  any  thne 
within  five  years  from  the  date  hereof,  In 
case  said  principal  sum  of  twenty-five  thoo- 
sand  925,00(9  dollars  and  the  uniHtld  ao- 
cmed  Interest  fbereon  shall  not  be  paid  on 
d«hand,  after  the  notice  aforesaid,  to  sell 
said  land  at  private  sale  or  public  auction, 
for  cash  or  on  credit,  and  apply  the  proceeds 
to  the  payment  of  whatever  amount  may 
thai  be  due  said  bank  on  account  of  said 
Indebtedness,  principal  and  interest,  and  the 
snrplns.  If.  any,  after  such  payment,  shall 
be  paid  over  io  said  Alexander  G.  Patttm, 
and  no  payment  ot  receipt  of  interest,  or  cm 
account  of  said  prtaiclpal,  shall  be  taken, 
held,  or  construed  as  an  extenslim  of  time 
fbr  payment  of  said  past-due  Indebtedness; 
and,  farther.  It  Is  agreed  and  promised  by 
said  the  Nati<mal  Bank  of  Oolnmbus,  for  It- 
self, its  snccessors  and  assigns,  that  if  said 
Patton  shall  pay  said  Indebtedness  and  the 
taterest  therecm  at  any  time,  with  or  with- 
out demand,  this  deed  shall  be  null  and  void, 
and  a  proper  qaltdalm  deed  of  all  Interest 
In  the  premises  aforesaid  shall  be  executed 
by  said  bank  to  said  Alexander  G.  Patton, 
his  heirs  and  assigns,  forever.  In  witness 
whereof  the  said  Alexander  O.  Patton  and 
Uary  G.  Fatten,  his  wife,  who. hereby  re- 
leaaes  her  ri^t  of  doww  in  the  premises, 
have  bmeunto  set  their  hands  this  thirty- 
first  day  of  October,  In  the  year  of  our  Lord 
one  thonsand  eight  hundred  and  ninety-one. 
AJexAnOer  Q.  Patton.  Mlary  G.  Patton." 
This  instrument  was  duly  witnessed  and 
acknowledged.    On  October  13,  lSS>i,  the 


Tennessee  Coal,  Iron  &  Bailroad  Oompaiiy, 
being  a  creditor  of  Alexander  G.  Patton,  do- 
ing business  under  the  firm  name  of  thtf 
Patton  Manufacturing  Company,  «anmen- 
ced  ite  action  against  him,  in  that  form,  in 
the  Franklin  common  please  and  such  action 
was  poidlng,  on  Issue  joined  therein,  until 
July  2,  18D6,  when  the  plnintUf  therein  re- 
covered a  Judgment  against  Alexander  G. 
Patton  fbr  the  snm  of  |1,6S1^  with  Interest 
thereon  from  the  date  thereof,  and  costs^ 
That  term  of  the  common  pleas  began  April 
T,  18M.  Between  the  lat  and  the  14th  dsys 
of  May,  1896,  the  bank  took  actual  posses- 
sion and  control  of  said  real  Mtate,  and 
thereafter  retelned  the  same  until  the  sale 
thereof,  under  the  ordw  of  said  common 
pleas  court.  Alexander  G.  Patton  had  been 
in  possession  thereof  from  October  81. 1881, 
pursuant  to  the  stipuhitton  in  said  Inatru- 
ment  On  May  14^  1880,  the  bank  having 
held  said  deed  from  the  date  of  Its  delivery 
unrecorded,  the  property  therein  described 
was  transferred  on  the  duplicate  In  the 
county  auditor^  office,  and  on  the  18Ui  d^r 
of  that  month  the  deed  was  filed  with  the 
county  recorder,  and  wai  thereafter  duly 
rectnded  in  the  record  of  deeds  of  said  coun- 
ty. On  May  18^  1806,  after  the  filing  of  the 
deed  for  record,  the  proper^  and  business 
of  said  Patton  went  Into  the  hands  of  re- 
ceivers under  the  orders  of  different  conrte, 
—in  fact,  of  the  conrte  of  different  stetes,— 
and  still  remain  In  the  hands  of  receivers. 
The  company  had  no  knowledge  of  the  deed 
before  It  was  filed.  On  Beptembn  17,  1886, 
execution  Issued  on  said  Jw^ment  in  favor 
ta  the  company,  and  a  levy  thereof  was  de 
clared  and  returned  by  the  AerifC  as  made 
on  the  real  estete  described  In  said  deed. 
Pursuant  to  an  order  of  the  common  jdeu 
court  said,  lands  were  sold  tor  the  sum  of 
919>370;  ud  the  proceeds  at  such  sale 
broi^ht  into  that  court  and  distributed,  «t- 
cept  about  $2,800  retained  to  meet  the  issue 
on  the  subject  of  distribution,  raised  and 
pending  between  the  bank  and  the  company. 
At  the  date  of  said  levy  of  execution  Mr. 
Patton  had  no  other  property  subject  to  levy 
of  esecutlon.  The  unpaid  balance  of  the 
bank's  125,000  claim,  after  the  partial  dis- 
tribution, was  and  is  some  $7,000,  and  the 
judgment  of  the  company  was  and  is  whol- 
ly unpaid.  The  bank  claims  the  undistrib- 
uted fund  ($2,290.80)  by  virtue  of  Ite  deed. 
The  company,  as  against  said  instrument, 
claims  a  preference  or  first  lien  on  said  fund 
to  the  extent  of  ite  judgment,  interest,  and 
costs.  The  issue  was  heard  In  the  common 
pleas,  and  decided  in  favor  of  tiie  oimpany. 
On  appeal  to  the  circuit  court,  the  same  judg- 
ment was  rendered,  and  the  bank  now  brings 
the  record  here,  seeking  to  reverse  the  judy* 
ment  of  the  circuit  court 

J.  T.  Holmes,  for  philntiff  in  emt.  Booth, 
Krating  &  Peten  snd  James  M.  Butler,  for 
def  endanto  In  error. 
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(Obio 


BUBKOT,  X  Qiftw  stating  tbe  ftctit)-  As 
the  statutes  of  this  state  stood  before  the 
Rerlston  of  1880.  "lands  and  tenements" 
could  be  levied  npoo  and  sold  to  pay  debts. 
Section  420,  Oode  CIt.  Ftoc,  and  Statutes 
prior  ISieretOw  Under  those  statutes  It  was 
held  that  an  equity  could  qot  be  levied  upon 
and  sold  to  pay  debts,  and  that  a  Judgment 
did  not  create  a  lien  upon  an  equity.  Balrd 
V.  Eirtland.  8  Ohio,  21;  Morris  v.  Way,  16 
Ohio,  469;  Lcffing  v.  Melendy.  11  Ohio,  S65; 
and  many  other  cases.  The  statute  was 
amended  In  1880  (sectlfm  B374)  so  as  to  make 
"lands  and  traements.  Including  vested  Inters 
esta  ther^"  subject  to  levy  and  sale  for  tbe 
p^ment  of  debto.  Manifestly,  the  Interest 
which  Mr.  Patton  retained  In  tbe  surplus  of 
tbe  value  of  the  real  estate  ov»  and  above 
tbe  amount  required  to  pay  his  note,  and 
which  was  to  be  returned  to  him  by  the 
terms  of  the  Instrument,  was  a  vested  Inter- 
est ftnd  therefwe  subject  to  levy  and  sale 
to  pay  his  debts.  By  the  next  section  (5375) 
it  is  provided  that  "such  lands  and  toie- 
mmts,  within  the  county  where  the  judg- 
ment Is  ratered,  shall  be  bound  for  tbe  satis- 
faction  thereof  from  the  first  dky  of  the 
term  at  which  Ju^ment  is  rendered." 
"Such  lands  and  tenemmts,"  In  this  section, 
embrace  tbe  same  as  "lands  and  tenemrats, 
Induding  vested  Interests  therein,"  in  the 
precedliv  section.  It  Is  therefore  dear  that 
the  judgment  In  questlMi  became  a  Hen  upon 
the  vested  Interest  of  Mr.  Patton  in  the  lands 
covered  by  this  instmmoit  from  the  first  day 
of  the  April  term,  1804,  of  the  court  of  com- 
mon pleas,— that  Is,  April  7.  1894,— and  that 
the  Uen  of  the  ju^mettt  attached,  by  rela- 
tion, under  the  statute,  to  such  vested  Inter- 
est as  he  then  had  In  said  lands. 

Let  us  next  Inquire  what  vested  interest 
he  then  had  in  the  lands  upon  which  a  Hen 
could  attach  in  favor  of  the  judgment  cred- 
itor, and  agaJnat  Mr.  Fattim  and  his  grantee, 
the  banlE.  Section  4106,  Bev.  St,  provides 
how  "a  deed,  mortage,  or  lease  of  any  es- 
tate or  interest  in  real  property  shall  be 
executed.  The  Instrument  In  questl<»i  was 
either  a  deed  or  morti^ge.  It  was  not  a 
lease.  The  ptalntllf  In  error  claims  that  It 
was  In  legal  effiect  a  deed,  while  the  defend' 
ant  In  error  claims  that  It  vras  in  legal  ^ect 
a  mortg^ce.  The  statute  does  not  define 
either  a  "deed"  or  a  "mortgage,"  but  seems 
to  take  it  for  granted  that  those  terms  are 
well  understood,  and  need  no  definition.  It 
must  be  clear  tiiat  this  instrument  is  not 
simply  a  "deed,"  as  that  wtxi  is  usually  un- 
doBtood;  because  a  deed  conveys  full  title 
for  a  certain  consideration,  without  any  In* 
tenet  remaining  In  the  grantor  In  the  realty 
conv^ed.  True,  tliere  may  be  eonveyances 
by  deed  upon  conditions,  but  In  all  such 
cases  tbe  grantor  retains  no  vested  Interest 
In  tbe  estate  or  Interest  conveyed,  snd,  if  It 
ever  returns  to  him.  It  returns  upon  breadi 
of  a  nmdltiffli,  and  in  such  cases  bis  Intwest 
Is  contingent,  and  not  vested.  A  conveyance 


may  also  be  made  by  deed  In  trust  tbr  the 

benefit  of  creditors,  and  In  such  cases  tlie 
title  passes  under  the  deed  to  the  troBtee, 
even  though  the  surplus,  If  any,  after  pay- 
ment of  all  debts,  comes  bacft  to  the  grantor. 
But  even  In  auch  cases  It  is  usually  r^rded 
safer  to  make  the  grantor  a  party  to  the  i^no- 
ceedlngs  to  sell  the  real  estate  conveyed  by 
the  deed  of  assignment. 

While  the  instrument  In  question  Is  not  a 
straight,  ordinary  deed,  it  is  claimed  to  be 
what  Is  known  as  a  "trust  deed,"  or  deed  In 
trust  conveying  the  titie  to  the  bank*  and 
out  of  Mr.  Patton,  so  as  to  be  good  against 
the  world  without  record,  except  as  against  a 
subsequmt  bona  fide  purchase  wtthoot  no- 
tice. 

The  qnesttok  whether  this  instrument  la 
a  deed  in  legal  effect  as  claimed,  or  a  mort- 
gage, is  not  without  difficulty.  The  granting 
clause  Is  that  of  an  absolute  deed  of  conrey- 
ance,  and  so  Is  tbe  habendum  down  to  the 
irord  "forevw,"  and  then,  after  a  semicolon, 
cornea  tbe  foBowIng:  "In  trust,  neverthdess, 
and  upon  condition  that  said  Alexander  G. 
^ttou  is  to  iuAA  poaseislon  of  said  premises 
as  fblly  as  If  this  ccmveyance  had  not  been 
made,  imtll  said  the  National  Bank  of  Co- 
lumbus thall  require  and  make  a  sale  there- 
of, as  her^nafter  provided;  that  Is  to  say: 
nils  conveyance  Is  made  for  the  purpose  of 
securiiv  to  said  the  National  Bank  of  Oo- 
lumbus  the  sum  ol  twraty-five  thousand 
(¥25,0G(^  dollars,  with  interest  thereon  now 
past  due^  and  evidenced  by  the  promissory 
note  of  said  Patton  heretofore  executed  and 
delivered  to  said  bank,  dated  October  19, 
1881;  and  It  shall  be  kkwful  for  said  the  Na- 
tional Bank  of  Columbus,  after  six  months' 
notice  In  vrritlng,  at  any  time  within  five 
years  from  the  date  hereof,  in  case  said  prin- 
cipal sum  of  twen^-flve  titousand  (|36,O0Q) 
dollars  and  the  unpaid  accrued  Intecest  there- 
on shall  not  be  paid  tm  demand,  after  the 
notice  aforesaid,  to  sell  said  land  at  private 
sale  «:  public  auction,  for  cash  or  on  credit 
and  apply  the  proceeds  to  tiie  payment  at 
whatever  amount  may  then  be  due  said  bank 
on  account  of  said  Indebtedness,  princlpsl 
and  Interest,  and  the  sorphis.  If  any,  after 
such  payment  shall  be  paid  over  to  said 
Alexander  G.  Patton,  and  no  payment  or  xe> 
c^t  <a  interest,  or  on  account  of  said  prin- 
cipal, shall  be  taken,  h^d,  w  construed  as 
an  extension  of  time  for  payment  ot  said 
past-^ue  .  IndtiJtedness;  and,  f  urthw.  it  Is 
agreed  and  promised  by  said  the  Natkmal 
Bank  Of  Cohimbiu,  for  itself,  its  successors 
and  assigns,  that  if  said  Patton  sball  pay 
said  indebtedness  and  tbe  Interest  thereon 
at  any  time,  with  or  without  demand,  this 
deed  sball  be  null  and  void,  aai  a  j/xo^ 
quitclaim  deed  of  all  interest  in  the  prem* 
Ises  aforesaid  shall  be  executed  by  said  bank 
to  said  Alexander  G.  Patton,  his  heirs  and 
assigns,  forever."  Everything  contained  In 
this  trust  part  of  the  instrument  Is  Incon- 
sistent with,  and  irreconcilably  cqwoMd  to* 
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a  deed  passing  tltie  tnm  Mr.  Fatfam  to  the 
bsnk.  He  xetaUu  posseaalon  ct  tbe  prem- 
isN  antU  tbe  bank  sball  require  and  make 
m.  sale  the  property.  The  conveyance  is 
nude  for  the  purpose  of  securing  to  the  bank 
$26,000  evidenced  by  a  past-due  note.  U  not 
paid  within  five  years,  the  bank  may  sell  the 
retl  estate  after  six  months'  notice,  and  ap- 
ply the  proceeds  upcm  tbe  note,  and  pay  tbe 
Borplos,  U  any,  to  Mr.  Patton.  No  extension 
■ball  be  mad^  and,  If  Mr.  Fatton  shall  pay 
the  debt  at  any  time,  tbe  deed  shall  be  null 
and  void,  and  the  bank  shall  execute  a  quit- 
<dalm  deid  to  Mr.  Fatten,  his  heirs  and  as- 
signs, forever. 

If  the  Instrument  had  been  Intended  to 
pass  title,  and  not  operate  merdy  as  a  secn- 
rity.  the  bank  would  have  takoi  immediate 
poasessliHi  of  the  premises;  It  would  not 
have  stated  that  the  conveyance  was  for  the 
purpose  of  security;  it  would  not  have  pro- 
vided for  a  power  of  sale,  because  a  grantee 
In  an  absolute  deed  may  sell,  wben  and  aa 
he  pleases;  it  would  not  have  agreed  to  pay 
any  surplus  to  Mr.  Patton;  It  would  not  have 
agreed  that  upon  payment  of  the  debt  the 
deed  Bhould  be  null  and  void;  and  it  would 
not  have  agreed  to  make  a  quitclaim  deed. 
Tbe  trust  part  of  the  Instrument  la  through- 
oat  In  legal  effect  the  same  as  the  cdndition 
or  defeasance  clause  In  a  mortgage,  Pos- 
session la  retained  by  the  grantor  (mortga- 
goi^.  Ibe  instrument  states  that  It  is  for  the 
purpose  of  security.  A  power  of  sale  Is 
glvra  to  the  grantee  (mortgagee).  The  sur- 
plus, if  any,  is  to  be  paid  to  the  grantor 
(mortgagor).  Upon  payment  ef  the  debt  tbe 
deed  Is  to  be  nuU  and  v<^d,  and  a  qultelalm 
deed  Is  to  be  made.  Those  are  the  earmarks 
of  a  mortgage,  and  both  upon  principle  and 
authority  this  Instrument  must  be  held  to  be 
a  sufftgag^  In  BO  far  as  it  concerns  the  rights 
of  third  persons.  Martin  v.  Alter,  42  Ohio 
St  94;  Perkins  v.  Dibble,  10  Ohlov  434;  Wood- 
ndt  T.  Bobb.  19  Ohio.  212;  Brantley  v.  Wood. 
97  Oa.  75B.  26  S.  E.  499;  Bennett  t.  Bank, 
5  Humph.  612;  Turner  v.  Watklns,  31  Ark. 
439;  Newman  t.  Samuels,  17  Iowa,  528; 
Baton  V.  Whiting,  3  Pick.  484.  On  prindide 
and  authority,  the  rule  seems  to  be  that  if 
by  tbe  tams  of  such  an  instrument  the  gran- 
tor  retains  a  rested  interest  in  fhe  premises 
the  instrument,  in  view  of  our  recording  acts, 
must  be  bdd  to  be.  In  legal  effect,  aa  to  the 
rig^its  of  tiilrd  persons,  a  m(H^gage;  but,  it 
ao  vested  interest  remains  In  the  grantor,  tfie 
Instrument  will  be  regarded  as  a  deed. 

It  is  usual  In  deeds  of  trust  made  by  rail- 
road companies  and  other  corporations  to  in* 
deprodent  trustees,  securing  bonds  to  be  sold 
to  raise  funds,  to  make  them  in  form  so  as 
to  P4SS  title,  and  with  a  power  ot  sale;  yet 
Buch  instruments  are  held  to  be,  in  legal  ef- 
fect, only  mortgages,  and  that,  when  one 
such  trust  deed  has  been  made,  tbe  company 
may  make  others;  that,  in  1^1  effect,  the 
company  retains  a  vested  Interest  as  mort- 
gagor in  possession;  and  that  upon  deCaqlt 


such  trust  deeds  may  be  foredoeed  as  mort- 
gages. A  case  in  point  In  our  own  state  la 
Ooe  V.  Ralhwad  Co.,  10  Ohio  St.  372. 

Much  stress  Is  laid  by  plaintiff  In  orror 
upon  the  promise  in  the  instrument  In  ques- 
tion, upon  payment  of  the  debt,  to  make  a 
quitclaim  deed,  and  It  Is  urged  that  that  pro- 
vision shows  that  the  title  passed.  We  do 
not  so  construe  It  The  Instrument  was  evi- 
dently intended  to  serve  as  a  mortgage  se- 
curity to  fbB  bank,  but  to  be  ao  far  In  the 
form  of  a  deed  as  to  permit  Its  record  In  the 
record  of  deeds,  Instud  of  mortgages,  and  it 
was  80  recorded.  Under  these  <Urcumstances, 
upon  payment  of  tbe  debt  by  Mr.  Patton,  the 
instrument,  even  though  made  noil  and  void 
1^  such  payment,  could  not  be  released  as  a 
nuHTtgage  upon  the  margin  of  the  deed  rec- 
,ord,  without  leaving  a  blur  up<m  the  title, 
and  therefore,  for  the  protei^on  of  the  title 
in  case  of  payment,  the  provlaltHi  tor  a  quit- 
claim deed  was  very  properly  inserted.  But 
that  provision  did  not  malce  the  Instrument  a 
deed,  but  was  a  strong  confirmation  its 
being  a  mortgage,  because  it  showed  that 
the  grantor  still  had  a  vested  interest  In  tbe 
property,  tbe  title  to  which  he  waa  careful 
to  protect  The  Intention  was  to  secure  the 
bank  and  shield  Mr.  Patton.  That  Intentkm 
failed  of  Its  purpose,  as  is  oftoi  the  case, 
whoi  the  rights  of  thtard  partiea  intervme. 
In  such  cases  courts  disregard  mere  fomu, 
and  consider  tbe  snbstence  and  legal  effect 
of  the  traosacti(m. 

It  is  urged  that,  as  Mr.  Patton  was  to  hold 
possesslm  of  the  premises  ontU  the  bank 
sboold  "require  and  make  a  sale  thereof,"  he 
was  to  bold  possession  until  the  bank  should 
require  possession  and  make  a  sale.  The  in- 
Btmmait  will  not  bear  that  constmctkm.  The 
meaning  Is  that  he  should'  hold  possession 
until  the  bank  should  require  a  sale,  and 
make  a  sate  thereof.  The  power  <tf  sale,  in- 
stead of 'showing  tbe  instrument  to  be  a 
deed  passing  title  to  the  grantee^  has  the 
contrary  effect,  and  aids  in  showing  the  in- 
stroment  to  he  a  mortgage,  as  no  sndi  power 
is  necessary  In  a  deed  which  passes  titl^  be- 
cause the  deed,  by  Ite  own  vigor,  carries  with 
it  a  power  of  sale  to  the  grantee,  while  a 
mortgage  does  not  carry  such  power  unless 
csEpresaSy  granted  therein.  The  power  of 
sale  In  this  instrument  Is  In  tbe  nature  of  a 
power  of  attorney  to  sell  and  conv^  landsr 
in  which  case  the  legal  title  remains  in  the 
grantw  until  the  power  Is  executed. 

The  only  purpose  to  be  served,  or  advan- 
tage to  be  gained,  by  a  power  of  sale  in  a 
trust  deed  or  mortgage,  !■  to  enable  the  trus- 
tee to  take  possesslcm  of  the  property,  and 
Bdl  It  tmder  the  power,  and  thereby  cut  off 
tbe  vested  rights  of  the  grantor  without  the 
aid  or  delay  of  a  proceeding  in  court.  The 
grantee  may,  however,  refuse  to  exerdse  the 
power  at  sale,  and  invidto  the  aid  of  a  court 
to  make  tbe  uMb  na  upon  foredosote;  and, 
where  subsequent  Hens  have  attached,  such 
a  course  becomes  necessary,  because  a  sale 
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bj  the  trosfeei  would  coDvey  a  title  burden- 
ed wltb  Bach  BUbsequent  liens.  Until  a  sale 
shall  be  made,  either  under  the  power  or  by 
the  order  of  court,  the  grantor  will  retain 
his  rested  rights  in  the'  property,  and  such 
rights  will  be  subject  to  Hens  the  same  as 
his  other  lands  and  tenements. 

The  agreed  statement  of  facts  also  shows 
that  about  the  middle  of  May,  1804,  the  bank 
t6ok  possession  of  the  property,  and  held 
possession  thereafter  until  the  levy  of  the  ex- 

'  ecutlon  thereon,  and  the  plalntlCF  In  error 
urges  this  fact  as  a  point  in  Its  favor.  But 
this  possession  does  not  appear  to  hare  been 
by  virtue  of  the  Instrument  in  question^  but 
under  some  other  arrangement  between  Mr. 
Patton  and  the  bank.  Butj  even  if  It  had 
been  made  under  and  by  virtue  of  this  In- 
stroment.  It  could  not  have  aided  the  bank, 
because  this  possession  was  late  In  May,  after 
the  judgment  had  attached  as  a  Uen  on  April 
7th  of  the  same  year.  True,  the  Judgment 
was  not  recovered  until  la  July,  but  It  re- 
lated back,  and  became  a  Ilea  from  the  first 
day  of  the  term,  April  7th,  and  the  rights 
of  the  parties  are  the  same  as  if  the  judg- 
ment had  In  fact  been  recovered  and  entered 
on  the  first  day  of  the  term.  If  Mr.  Patton 
bad  sold  his  pr<^rty  and  conveyed  tbe  same 
to  a  purchaser  on  the  day  tbe  bank  took  pos- 

'  session,  the  Hen  of  the  Judgment  would  have 
attached  to  the  property  as  of  the  first  day 
of  the  term,  though  not  recovered  until  July, 
and  the  lien  would  have  coattnued  against  the 
property  la  the  hands  of  such  purchaser.  It 
Is  because  of  this  statute  that,  when  transae- 

'  tlons  in  real  estate  take  place  during  a  term 
of  court,  search  of  the  records  must  be  made 
for  pending  actions.  The  instruniMit  in  ques- 
tion being  therefore,  in  legal  effect,  «  mort- 
gage, &Ir.  Patton  owned  and  held  the  legal 
title,  and  the  Judgment  In  favor  of  the  de- 
fendant-In  error  became  a  Uen  on  the  pn^ 
erty  covered  by  the  mortgage  on  April  7, 

'  18M,  and,  tbe  mortgage  being  tbea  not  filed 
for  record,  the  Judgment  taaa  priority  over 
tbe  mortgage,  and  must  be  first  paid.  Judg- 
ment affirmed. 

(«S  Oblo  St.  616) 

EEEVEB  ek  aL  T.  HnNTEB. . 
(Supreme  Oourt  of  Ohio.    May  8k  1900:) 

DBSCBHT  OF  LAND— LIABIUTT  POR  DSCB- 
DBNT'B  DEBTS. 

When  the  Isods  of  an  intestate  descend  to 
bis  ditldren,  there  being  no  personal  estate  for 
distributioa,  the  interest  of  each  child  in  the 
laods  is  sohjcct  to  his  Indebtedneai  to  the  in- 
testate. 
(Syllabos  by  the  Court) 

Error  to  circuit  court,  Ashland  county. 
Action  by  Hunter  sgalust  Aaron  Keerer 
.  and  othoa.  Judgment  for  plaintiff,  and  ea> 
tain  dtfendants  bring  emv.  Bevemed. 

HuDtOT  brought  rait  In  the  court  of  eom- 
.  mon  pleas  of  Ashland  eountar  against  Aarm 
Keerer  and  nine  oUiers,  who  were  the  eurrlv- 
Int  diudieo  and  hem  at  law  of  HU117 


Keever,  who  bad  died  Intestate,  seised  of  tbe 
premises  In  coatroversy.   The  object  of  tbe 
suit  was  to  obtain  a  decree  subjecting  tbe 
nndlvided  one-tenth  interest  of  the  defend- 
ant Philip  Keever  in  the  lands  of  whlcb  his 
father  had  died  seised  to  the  payment  of  a 
Judgment  which  the  plaintiff  had  recovered 
against  him,  and  upon  which  execution  bad 
beeu  Issued  and  levied  upon  the  lands.-  By 
cross  petitions  the  other  defendants  la  error 
sought  similar  relief  with  respect  to  jadg- 
ments  wmch  they   had   recovered  against 
Philip.   The  claim  of  the  plalntiflfs  In  error 
(the  defendants  below)  was  that  by  reason, 
of  advancements  which  be  bad  received  from 
bis  father,  and  debts  which  he  owed  bla  fa- 
ther, exceeding  in  the  aggregate  one-tentb  of 
the  value  of  the  lands  left  by  his  father. 
Philip  took  no  Interest  therein.  The  case 
was  tried  in  tbe  circuit  court,  to  whlcb  It  bad 
been  appealed.   The  facts  appearing  from  the 
admissions  of  the  parties  and  the  findings  of 
the  court  are  as  follows:  Henry  Keever  died 
intestate  and  seised  in  fee  of  the  lands  de- 
scribed In  the  petition.   Tbe  10  original  de- 
fendants are  his  surviving  children  and  heirs 
at  law.   He  left  sufficient  personal  estate  to 
pay  the  debts  and  the  costs  of  administra- 
tion, but  no  more.   In  his  lifetime  he  had 
made  equal  advancements  to  his  children,  but 
he  had  paid  debts  with  respect  to  which  he 
sustained  the  relation  of  surety  for  the  de- 
fendant Philip  amounting  to  much  more  than 
one-tenth  of  the  value  of  the  land.   His  other 
children  were  not  Indebted  to  him.  Judg- 
ments had  been  recovered  against  Philip,  and 
executions  levied,  by  tbe  original  plaintiff 
and  the  cross  petitioners,  as  alleged  by  them. 
Philip  was  and  is  InsolveDt  and  a  nonresi- 
dent of  the  state.   The  administrator  Is  not  a 
party  to  the  suit.   The  circuit  court  decreed 
that,  unless  said  Judgment  should  be  paid  by 
a  day  named,  tbe  undivided  oue-tcoth  of  said 
lands  should  be  sold  for  their  satisfaction. 

Laser  ft  Huston,  for  plalntlllb  in  aror. 
Geo.  A.  Nlcol  and  WUiU^fir  ft  Ooshom,  fax 
defendant  In  error. 

BHADCK,  O.  J.  (after  Stating  the  facts). 
The  circuit  court  found  that  the  sums  which 
it  is  admitted  that  tbe  father  had  paid  In  dis- 
charge of  bis  liability  as  the  surety  for  the 
son  were  not  advancements  from  the  former 
to  tbe  latter.  This  conclusion  would  result 
from  the  obvious  consideration  that  said 
sums  were  paid  Involuntarily,  and  that  upon 
their  payment  an  Immediate  right  of  action 
accrued  to  tbe  father,  as  the  result  As  a 
result  of  the  father's  payments  tbe  son  was, 
at  the  time  of  tiie  tether's  death,  his  debtor 
to  an  amount  which  exceeded  the  value  of  a 
share  In  the  real  estate  of  which  the  father 
died  seised.  The  circuit  court  tfso  conduded 
that  since  tbta  ma  not  technically  an  ad- 
vancnnent  but  a  debt  a  share 'deacoided 
to  the  son,  as  tbougta  he  were  not  debtw  to 
the  eatate,  notwlthstandlog  Ott  Uieta  that  bs 
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was  a  nonresident  of  the  state  and  tnsolTent, 
and  there  was  no  personal  estate  from  wblcb/ 
on  dlstributton,  the  Indebtedness  might  be  de- 
ducted.  That  this  conclusion  Is  correct  Is  the 
contention  of  counsel  for  the  defendant  in  er- 
ror. Many  of  t.ne  cases  cited  In  its  support 
coDBlder  whether  the  sums  paid  by  the  fa- 
ther were  gifts  or  advancements,  and  they 
decide  nothing  more  than  that  gifts  cannot 
be  deducted  from  the  share.  Some  of  them, 
however,  are  to  the  effect  claimed  by  coun- 
sel. But,  in  so  far  as  the  reports  Inform  us 
as  to  the  grounds  of  the  conclusions  reached, 
they  either  deal  with  facts  substantially  dif- 
ferent from  those  discloBed  by  the  record  be- 
fore na,  or  proceed  upon  legal  conaideratiiHiB 
not  lecfHicilable  with  our  policy  with  respect 
to  the  subject  of  descent  and  distribution. 
A.  proposition  necessarily  InTolved  in  the  de- 
cision of  the  circuit  court  Is  that  in  a  case  of 
thla  cliaracter  a  son  who  owes  a  debt,  which 
Is  payable  at  all  events,  occupies  a  better 
position  than  one  who  has  received  an  ad- 
vancemeat,  which  la  not  payable  otherwise 
than  as  It  may  serve  to  diminish  his  In- 
heritance. The  conclusion  does  not  contribute 
to  tlie  equality  of  inheritance  which  Is  made 
so  prominent  in  the  legleladon  and  the  de- 
cisions of  this  state.  The  statute  upon  the 
subject  ol  advancements  diBttngulshes  gifts 
by  wi^  of  advancement  from  other  gifts.  It 
does  not  make  a  gift  by  way  of  advancement 
more  onerous  to  the  child  who  receives  It 
than  la  a  debt  to  the  child  who  owes  It.  It 
is  not  Important  whether,  to  secure  equality 
in  cases  of  this  character,  we  adopt  the  doc- 
trine of  equitable  set-off,  as  has  been  done 
by  some  courts,  or,  for  that  purpose,  regard 
the  debt  as  an  advancement,  as  has  been 
done  by  others.  The  ground  of  decision  is 
that  It  is  Inequitable,  and  at  variance  with 
the  policy  deflned  In  our  statutes,  to  permit 
one  to  share  In  an  estate  which  is  diminish- 
ed by  his  default,  and  to  the  prejudice  of 
those  whose  rights  are  equal  to  his.  A  con- 
sideration of  the  provisions  of  our  statutes 
adds  force  to  the  conclusion  which  Judge 
Woemer  has  drawn  from  an  analysis  of  the 
cases:  "The  distinction  between  debts  owing 
by  an  heir,  and  advancements  made  to  him  by 
the  intestate.  Is  sharply  drawn.  In  some 
states  debts  so  owing  cannot  be  deducted 
from  the  share  of  the  heir  in  the  real  estate, 
and  from  the  personal  estate  only  by  way  of 
set-olT;  but  tlie  true  principle  seems  to  be 
that  a  debt  owing  by  an  heir  constitutes  part 
of  the  assets  of  the  estate,  as  much  as  that 
of  any  other  debtor,  for  which  he  should  ac- 
count before  he  can  be  allowed  to  receive  any- 
thing out  of  the  other  assets,  and  It  Is  so  held 
in  the  United  States."   Woerner,  Adm'n,  S  71. 

It  la  suggested  that  the  conclusion  of  the 
circnlt  court  Is  required  by  the  consideration 
that  the  debt  Is  due  to  the  administrator  of 
Henry  Keevor,  while  the  land  descends  to  his 
children.  It  is  quite  obvlotia,  however,  that 
the  administrator,  not  being  a  party  here, 
ts  not  secluded  from  adllng.  the  real  estate, 


if  that  be  required  for  the  payment  of  the. 
debts  of  the  decedent,  and  that,  as  to  what 
may  remain  after  the  payment  of  debts,  the 
persons  Interested  in  descent  and  distribution 
are  the  same.  That  the  consideration  sug- 
gested should  not  prevent  the  equal  sharing 
of  the  property  of  the  decedent  by  his  chil- 
dren Is  quite  apparent  from  secticm  4171  of 
the  Revised  Statutes,  which  provides,  In  sub- 
stance, that.  If  an  advancement  is  made  In 
real  estate,  the  value  thereof  shall  be  taken 
to  be  a  part  of  the  real  estate  to  be  divided, 
and  that,  if  In  personal  estate.  It  shall  be 
taken  to  be  a  part  of  the  personal  estate  to 
be  distributed,  and  If,  In  either  case,  It  ex- 
ceeds the  heir's  share  of  the  estate  of  like 
character.  It  shall  be  deducted  from  the  other. 
The  question  here  considered  was  Involved  In 
the  case  of  Martin  v.  Martin,  SB  Ohio  St  333, 
46  N.  E.  Uttl.  The  question  there  debated  by 
counsel  and  decided  by  the  court  was  whether 
the  children  of  Alsander  Martin,  deceased, 
should  submit  to  a  diminution  of  the  estate 
which  they  derived  through  him  in  conse- 
quence of  his  Indebtedness,  as  he  would  have 
been  if  he  had  survived  to  assert  the  claim 
In  his  own  person.  The  law  was  there  con- 
ceded by  counsel,  and  assumed  by  the  court, 
to  be  precisely  the  reverse  of  that  of  the 
holding  of  the  drctdt  court  In  this  case. 
Judgment  reversed,  and  Judgmoit  for  plaln- 
ttfCs  In  error. 


(62  Ohio  St.  an 

DUBBBB  WAT0H-<!ASE:  MFQ.  00.  T. 
DAUGHERTY  et  al. 

CBupreme  Court  of  Ohio.  Msy  8, 1000.) 

GORPOIU.TB  STOCK— PLBDaa-OONFUCTlNO 
HQUITIBS— DIRECTOR. 

1.  A  surety  on  a  promiBSory  note  became  such 
on  the  agreement  of  the  principa)  to  transfer  to 
bim  as  collateral  security  against  loss  a  certifi- 
cate of  stock  he  then  held  wlthiu  a  shcvt  time. 
Held,  that  the  Burety  thereby  acquired  an  equity 
in  the  stock  which  he  could  enforce  for  his  in- 
demnity against  all  persons  having  notice. 

2.  The  rule  that  he  who  Is  prior  In  time  is 
prior  in  right  applies  only  between  equities  that 
are  equal  in  merit.  If  the  Junior  eqtdty  is  su- 
perior in  merit,  and  was  acquired  without  notice 
of  the  prior  equity,  it  has  priority. 

3.  For  the  purpose  of  qualifying  a  certain  per- 
son to  be  one  of  its  directors,  a  corporation  is- 
sued to  him  a  certificate  of  its  stock,  he  agreeing 
to  reconvey  It  on  ceasing  to  be  a  urector.  The 
trust  was  a  secret  one,  and  the  person  so  hold- 
ing the  stock  agreed  to  assign  it  to  another  as 
collateral  security,  on  the  latter's  becoming  his 
surety  on  a  note;  and  the  latter  did  so  on  this 
promise,  and  without  notice  of  the  terms  on- 
which  the  stock  was  held.  Seld  that,  as  be- 
tween  the  company  and  the  sorety,  the  equity 
of  the  latter  is  Buperlor  In  merit. 

4.  The  holder  of  an  equity  may,  by  clothing 
himself  with  the  legal  title,  secure  priority  over 
an  earlier  equity,  where  he  acquired  his  equity, 
without  notice  of  the  earlier  one,  though  at  the 
time  he  acquired  the  legal  title  he  had  such 
notice. 

(Syllabus  ii^  the  Court.) 

Error  to  circuit  court,  Stark  county. 
Action  by  Daugherty  and  others  against, 
the  Dueber  WattA-Case  Mannfactiirlng  Corn- 
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pany.  Judgment  for  plainUfls  was  aflBrmed 
by  the  circuit  court,  and  defendant  brings 
error.  Ai&rmed.  . 

This  was  a  suit  by  plnlntitTs  below,  claim- 
Ing  to  be  pledgees  of  certain  stock,  against 
the  company  Issuing  It.  for  a  sale  of  the 
stock,  and  an  application  of  the  proceeds  to 
their  claim,  the  company  Itself  claiming  to 
own  the  stock,  and  refusing  to  recognize  the 
plalntltf's  right  to  it  by  a  transfer  on  the 
books  of  the  company.  .  Judgment  was  ren- 
dered In  the  common  pleas  In  favor  of  the 
plaintiffs,  which,  on  error,  was  affirmed  by 
the  circuit  court.  The  evidence  is  all  con- 
tained in  a  bill  of  exceptions  taken  In  the 
common  pleas.  It  appears  that  on  Novem- 
ber 23,  1891,  the  plaintiffs  Daugherty  and 
Mfchner,  for  the  accommodation  of  John  A. 
Coburn  and  James  W.  Dulaney,  Indorsed  a 
note  for  $1,000,  payable  to  the  City  National 
Bank  of  Akron;  and  that  Coburn  agreed  and 
promised  at  the  time,  la  order  to  secure  the 
plaintiffs  against  loss,  that  he  would  trans- 
fer and  assign  to  them  a  certain  certificate 
of  stock  he  then  owned  In  the  company,  and 
that  on  January  7,  1802,  he  did  assign  and 
transfer  the  stock  to  the  plaintiffs,  with  au- 
thority to  have  the  same  transferred  to  them 
on  the  books  of  the  company.  The  plaintiffs 
were  compelled  to  pay  the  note,  and  have 
been  only  partially  Indemnified.  There  Is 
still  due  them  something  over  $200.  The  Is- 
sues In  the  case  arise  upon  the  following  an- 
swer and  cross  petition  of  the  compaoy: 
"Said  Coburn  had  and  held  said  share  of 
stock  upon  the  following  terms,  and  not 
otherwise:  At  the  time  of  the  transfer  to 
said  Coburn  of  said  share  of  stock  the  said 
Coburn  was  then  living  in  the  dty  of  Can- 
ton, and,  for  the  purpose  of  qualifying  said 
Cobnm  to  act  as  one  of  the  directors  In  said 
corporation,  there  were  transferred  to  said 
Coburn  four  shares  of  the  capital  stock  of 
aald  corporation,  to  be  by  him  held  for  said 
purpose,  and  for  which  said  Coburn  paid  no 
manner  of  coiulderatlon  whatever;  and  the 
aame  was  to  be  surrendered  to  the  company 
when  said  Cobum'g  servlceB  as  a  director 
were  not  required.  Said  tamBter  to  said 
Oobum  was  In  fact  without  action  of  said 
corporation  by  Its  board  of  directors  or 
stockholderB.  Said  Cobnm  did  act  as  one  at 
the  Btockbolders  for  a  time,  but  on  or  about 
January,  1892,  said  Coburn  left  fhe  dty  of 
Canton,  and  state  of  Ohio,  and  ceased  to  be 
eligible  as  a  director,  and  because  of  non- 
residence  was  disqualified  from  acting  as 
such.  Said  Coburn  promised  to  return,  and 
reassign  said  shares  of  stock,  bat  failed  to 
do  so.  At  the  time  and  before  the  plaintiffs 
acquired  said  stock,  if  they  have  any  interest 
therein,  the  said  plaintiffs  were  advised  and 
well  knew  tbat  said  Oobum  had  no  Interest 
In  said  stock;  tbat  he  had  paid  no  consldera* 
tlon  for  the  same;  that  be  had  agreed  to  re- 
assl^  the  same  as  aforesaid,  and  had  no 
interest  or  equity  therein,  but  tbe  same  be- 


longed to  said  defendant,  the  Dneber  Watcb- 
Case  Manufacturing  Company;  and,  except 
as  herein  admitted,  this  defendant  denies 
the  allegations  of  the  petition.   The  defend- 
ant prays  that  said  four  shares  of  stock.  In- 
cluding the  one  claimed  by  the  plaintiffs, 
may  be  decreed  to  belong  to  the  defend- 
ant, the  DuebOT  Watch-Case  Manufacturing 
Company;  that  said  plaintiff  and  said  Jobn 
A.  Cobura  may  be  decreed  to  have  no  In- 
terest therein;  that  they  be  ordered  to  as- 
sign and  transfer  the  same  to  the  said  de- 
fendant corporation,  or,  In  defanlt  thereof, 
said  decree  operate  as  a  conveyance;  and 
for  all  proper  and  Just  relief."   A  reply  was 
filed,  denying  for  want  of  knowledge  most 
of  the  allegations;  particularly  that  at  tbe 
time  they  acquired  the  stock  they  were  ad- 
vised and  knew  that  Coburn  had  no  Interest 
in  the  stock.    The  evidence,  however,  clearly 
discloses  that  while  at  the  time  the  note  was 
given  and  the  agreement  to  transfer  tbe 
stock  as  collateral  was  made,  November  23, 
1801,  the  plaintiffs  had  no  knowledge  of  tbe 
claim  of  the  company  to  be  tbe  equitable 
owuer  of  the  stock,  yet  at  and  some  time 
before  It  was  transferred  to  them  by  assign- 
ment they  had  such  knowledge.   It  was 
shown  at  the  trial  that  tbe  object  of  tbe 
company  in  issuing  a  certificate  of  stock  to 
Cobum  was  to  comply  with  the  statutes  of 
the  state,  which  require  a  majority  of  tbe 
directors  of  a  corporation  for  profit  to  reside 
In  the  state.   It  was  such  a  corporation,  and 
the  issuing  of  tbe  stock  to  Coburn  alone  en- 
abled it  to  comply  with  tbe  statute,  be  being 
a  resident   Unless  Cobum  was  a  stockhold- 
er, the  company  had  no  right  to  be  a  corpo- 
ration and  do  business  in.  tbe  state  as  such. 
So  that,  on  the  claim  of  the  company.  Co- 
bum  was  simply  a  nominal  stockholder, 
with  no  real  Interest  whatever  in  tbe  stock 
held  by  him. 

Lynch  Sc.  Day  and  K.  A.  Harrison,  for 
plaintiff  in  error.  Clark,  Ambler  &  Clark 
and  A.  A.  Thayer,  for  defendants  In  evcot. 

MINSHALIi,  J.  (after  Stating  tbe  facts). 
These  questions  arise  upon  the  case:  (1) 
Did  tbe  agreement  to  transfer  give  to  the 
plaintiffs  any  equitable  Interest  in  tbe  stodi? 
(2)  If  BO,  was  their  equity  superiw  in  mwit 
to  .that  of  the  company  f  (3)  Did  tbe  assign' 
metit  of  the  stock  made  January  7,  1892, 
with  knowledge  of  the  dalm  of  the  com* 
pany,  give  them  a  superior  right  to  the  lat- 
ter, though  the  equities  were  equal  7  (4) 
Can  tiie  company,  uDd»  the  circumstances 
disclosed  by  the  answer,  be  heard  to  make  a 
claim  to  the  stock  against  an  innocent  tlUid 
persm? 

1.  At  the  time  the  parties  became  sureties 
for  Cobnm  and  Dulaney,  Oobum  agreed 
that  the  stock  he  then  held  should  be  trans- 
fwred  as  security  to  them  against  loss,  and 
this  induced  them  to  become  sureties  on 
the  note.  The  promise  was  a  written  ooe. 
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as  follows:  "The  collateral  described  bj  i 
Mr.  Dulaney  will  be  turned  over  to  Mr.  | 
Micbner  at  any  time  desired,— thie  week.  I 
ISigned]  John  A.  Cobiira.'*  We  do  not, 
however,  attach  any  Importance  to  the  fact 
that  It  was  In  writing,  beyond  the  fact  that 
It  indicates  with  certainty  the  agreement 
of  the  parties.  It  Is  not  necessary,  as  we 
tbialk,  to  determine  whether  this  agreement 
constituted  a  present  pledge  of  the  stock. 
Strictly  speaking,  stock,  being  of  an  Incorpo- 
real nature,  Is  not  capable  of  being  pledged, 
as  there  cannot  be  a  delivery  of  Intangible 
property.  It  may  be,  and  frequently  Is,  hy- 
pothecated, which  Is  a  pledge  in  a  secondary 
sense.  An  hypothecation  is  defined  as  a 
right  which  a  creditor  has  over  a  thing  be- 
longing to  another,  and  which  consists  in 
a  power  to  cause  it  to  be  sold  In  order  to 
be  paid  his  claim  out  of  the  proceeds.  Bouv. 
Law  Diet  'Hypothecation."  Whatever  the 
agreement  between  the  parties  should.  In 
legal  propriety,  be  termed,  It  was  such  an 
agreement  as  could  have  been  specifically 
enforced,  because  designed  to '  afiTord  secu- 
rity against  liability  as  sureties  assumed  on 
faith  of  the  promise;  and  this  gave  to  them 
an  equity  In  the  stock  that  would  avail 
against  all  persons  with  notice.  Glbler  t. 
Trimble,  14  Ohio.  323. 

2.  The  question,  then,  arises,  was  this  eq- 
uity superior  to  that  of  the  company  based 
on  its  agreement  with  Cobum  for  a  reas- 
signment of  the  stock?  It  is  the  undoubted 
rule  that  as  between  equities  that  are  equal 
Id  merit,  the  one  that  Is  prior  In  time  is 
prior  In  right.  So  that,  before  the  priorities 
of  competing  equities  can  be  determined, 
their  respective  merits  must  be  considered, 
and.  If  It  be  found  that  the  latter  equity  Is 
superior  In  this  regard,  It  must  be  awarded 
priority  In  right  Hume  v.  Dixon,  37  Ohio 
St  66;  Campbell  v.  Sidwell,  61  Ohio  St  179, 
05  N.  e:.  600.  In  Home  v.  Dlxou,  supra,  the 
learned  Judge,  In  delivering  the  opinion, 
adopting  what  is  said  by  the  vice  chancellor 
in  Rice  V.  Rice,  2  Drew.  73,  says:  "The 
true  meaning  of  this  rule  [that  prior  In  time 
is  prior  in  right]  is  that  time,  as  a  ground 
of  equity,  is  to  be  last  resorted  to  as  between 
equities,  and  that  a  court  of  equity  will  not 
prefer  one  to  another,  on  the  ground  of 
time,  until  It  has  been  found  uy  an  exam- 
ination that  there  Is  no  otner  suflScient 
ground  of  preference,  and  that  If  one  has, 
on  other  grounds,  a  better  equity  than  the 
other,  time  is  immaterial.  In  examining  the 
relative  merits  of  opposing  equities,  no  tech- 
nical rule,  nor  one  of  partial  application, 
■hould  be  applied;  but  the  same  broad  prin- 
ciple of  right  and  Justice  peculiar  to  courts 
of  «gulty  should  guide  the  chancellor."  The 
contest  In  this  case  was  between  one  who 
bad  a  vendor's  lien  and  one  who  subsequent- 
ly purchased  and  paid  for  the  land,  but  who, 
'bf  reason  of  a  defect  in  the  execution  of  the  : 
deed,  held  simply  an  equitable  title.  From  I 
this  caw  It  appears  the  fact  that  one  who  has  ' 


placed  It  In  the  power  of  another  to  deal  • 
with  his  property  as  his  own  is  inferior  la 
right  to  one  who  has  been  misled  thereby. 
Speaking  of  the  facts,  the  Judge  says: 
"Here  Dixon  voluntarily  placed  In  the  hands 
of  Klrkpatrlck  the  legal  tiUe.  He  clothed 
htm  with  the  power  ot  sale.  He  was  In  a 
degree  accessory  to  the  act  of  seUIng  to 
Mrs.  Hume.  Instead  of  taking  a  mortgage, 
and  placing  his  lieu  on  record,  so  that  all 
might  know  of  It,  It  was  kept  secret"  While 
every  case  must  be  decided  upon  Its  own 
peculiar  facts,  and  it  wUt  be  difficult  to 
give  a  more  definite  rule  than  is  given  in 
Hume  V.  Dixon,  adopting  the  principle  of 
that  case  and  the  solution  of  this  one  Is  not 
difficult  For  purposes  of  Its  own,  and 
which,  we  need  not  here  comment  upon,  it 
placed  the  legal  title  to  the  stock  In  ques- 
tion In  Cobum.  He  held  a  certificate  to 
the  effect  that  he  owned  It  On  the  faith, 
of  what  this  certificate  purported,  and  on 
the  promise  to  transfer  it  In  a  week  as  col- 
lateral security,  the  plaintiffs  accommodated 
the  principals  on  the  note  by  becoming  their 
sureties.  The  principals  have  not  fully  In- 
demnified them.  Unless  they  are  permitted 
to  avail  themselves  of  this  collateral,  they 
must  sufTer  a  -loss.  To  permit  under  the 
ch'cumstancee,  this  secret  equity.  If  it  may 
properly  he  termed  one,  to  be  aaserted  as 
prior  In  right  to  that  of  the  plaintiffs,  tends 
to  shock  the  natural  sense  of  Justice.  Ono 
who,  for  his  own  purposes,  places  the  legal 
title  to  his  property  In  another,  must  take 
the  hazard  of  any  loss  that  may  result  from 
his  dealing  with  it  as  his  own,  so  far  as  In- 
nocent third  persons  are  concerned.  On 
principles  of  natural  Justice  his  equity  Is 
Inferior  to  that  of  any  person  who  acquires 
In  good  faith  any  title  to  the  property.  - 

8.  It  is  now  generally  conceued  that  the 
assignment  of  a  certificate  of  stock  with 
power  of  attorney  to  have  It  transferred  on 
the  books  of  the  company  gives  to  the  as- 
signee the  status  of  a  legal  owner  of  the 
stock.  It  conforms  to  the  practice  and  gen- 
eral understanding  of  the  commercial  world. 
Pom.  Eq.  Jur.  §  710;  Olnelnuatl.  N.  O.  &  T. 
P.  Ry.  Co.  V.  Citizens'  Nat  Bank,  56  Ohio 
St.  351,  383,  47  N.  E.  24».  43  L.  R.  A.  777. 
Hence,  on  January  7,  1802.  when  the  stock 
was  assigned  by  Coburu  to  the  plaintiffs, 
and  delivered  to  them,  they  became  clothed 
with  what  is  regarded  as  the  legal  title,  or, 
in  other  words,  held  as  against  the  com- 
pany a  title  by  estoppel  to  the  stock  supe- 
rior to  any  right  of  the  company  to  set  up 
in  its  own  favor  a  secret  equity.  Cook. 
Stock  &  Stockh.  S  416.  It  Is  true  that  at 
this  time  they  bad  knowledge  of  the  claim 
of  the  company,  but  bad  no  such  knowledge 
at  the  time  the  agreement  was  made  for  tAe 
transfer.  And  here  it  will  he  observed  that 
the  claim  of  the  company  Is  not  tuat  of  an 
innocent  purchaser  for  value.  Its  claim  is 
that  of  a  mere  equity  for  a  reconveyance., 
prior  in  time  to  the  equity  of  the  plaintlflB. 
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The  contest  Is  simply  between  equities.  In 
such  cases  the  settled  doctrine  Is  stated  by 
Pomeroy  to  be:  "That  If  a  second  or  other 
subsequent  holder,  who  would  otherwise  be 
postponed  to  the  earlier  ones,  obtains  the 
legal  estate,  or  acquires  the  best  right  to 
call  for  the  I^al  estate,  he  thereby  secures 
an  advantage  which  entitles  him  to  priority. 
It  IB  absolutely  essential,  however,  that  he 
should  have  acquired  his  equitable  Interest 
without  any  notice  of  the  prior  claims." 
Pom.  Eq.  Jut.  §§  727,  729;  Adams,  Eq.  161, 
162.  The  language  of  the  last  author  is: 
"It  has  been  already  stated  that,  In  order 
to  avoid  the  i>ostponement  of  the  latter 
equity,  freedom  from  notice  is  Indispensable. 
The  notice,  however,  here  referred  to,  is  a 
notice  existing  at  the  acquirement  of  the 
equity,  not  a  notice  at  the  completion  of 
the  right  The  latter  purchaser  or  incum- 
brancer, on  payment  of  his  money,  becomes 
an  honest  claimant  In  equity,  and  is  enti- 
tled, if  he  can,  to  protect  his  claim.  But 
he  is  not  bound  to  look  for  protection  until 
he  has  ascertained  that  danger  exists;  and 
his  right  to  obtain  It  will  continue  notwith- 
standing the  institution  of  a  suit  to  settle 
the  priorities  of  the  conflicting  claimants." 
The  plaintiffs  seem  to  be  clearly  within  the 
rule  here  stated.  They  had  no  knowledge 
of  the  company's  claim  when  they  acquired 
their  equity,  and  had  a  right  to  protect  It 
by  taking  an  assignment  of  the  stock  for 
that  purpose,  which  they  did  on  January  7, 
1892,  though  at  that  time  they  had  knowl- 
edge of  the  company's  claim.  This  gives  to 
them  an  unquestioned  priority  over  the  com- 
pany, and  the  right  to  a  sale  of  the  stock 
for  the  satisfaction  of  their  claim.  Glbler  v. 
Trimble,  supra.  This  case  clearly  supports 
the  doctrine  that,  where  the  equity  is  ac- 
quired without  notice,  the  owner  may  pro- 
tect himself  against  an  earlier  equity  by  ac- 
quiring tbe  legal  title,  though,  at  the  time 
of  so  doing,  be  had  notice  of  the  earlier 
equity. 

4.  We  are  not  disposed  to  go  Into  the 
fourth  question  further  than  to  observe  that 
the  transaction  by  which  tbe  stock  was  is- 
sued to  Ooburn  reflects  most  unfavorably 
upon  the  merits  of  the  company's  equity,  if 
one  exists  which  could  be  protected  under 
any  circumstances  in  a  court  of  equity. 
The  transaction  was  a  fraud  upon  the  law, 
and  contravened  the  declared  policy  of  the 
state,  if  Coburn  was  Intended  to  be  a  nom- 
inal, and  not  the  real,  owner  in  fact  of  the 
stock  placed  in  his  name.  Cases  to  the 
effect  that  one  may  be  made  eligible  as  a 
director  by  simply  placing  shares  In  his 
name  which  he  does  not  own  are  not  in 
point  here.  In  this  case  the  purpose  was 
to  make  one  a  director  who  was  a  resident 
of  the  state,  and,  without  his  being  such 
resident,  the  Increase  of  stock— the  purpose 
desired— could  not  have  been  obtaJned.  It  is 
hardly  to  be  allowed  that  a  court  of  equity 
would,  nnder  such  drcwnatances,  assist  a 


company  in  recovering  its  stock  against  one 
who  had  acquired  an  Interest  In  it  actUie 
in  good  faith,  and  wlthont  Knowledge  oC  the 
facts.  Affirmed. 


(tt  Obio  St.  an 
TBAVBLBRff  INS.  CO.  T.  MYERS  et  aL 
(Supreme  Court  of  Obio.  May  8.  1900.) 

INSURANCE  POLICY— CONTRACT— LIABH^ITY  OP 
EMPLOYER  TO  EMPLOY*— NOTICE  OP  ACCI- 
DENT—WATVBR  BY  AGENT— LAW  OF  AOBNOT. 

1.  Policial  of  insurance  slioald  be  construed, 
tike  other  contracts,  so  as  to  give  elEect  to  tbe 
Intention  and  expreea  lansuace  of  the  parties. 
West  V.  Insurance  Co.,  27  OUo  St.  1,  approved 
and  followed. 

2.  In  a  policy  which  itunue*  against  loaa  firom 
liability  to  emplovfis  of  tlie  Insured  who  may 
accidentally  Bustala  bodily  Injury  while  in  the 
employ  of  the  insured  "under  circumstances 
which  shall  impose  upon  the  Insnlvd  a  common- 
law  or  statutory  liability  to  such  employ^  by 
reason  thereof,''  a  stipulatioa  as  follows:  "Im- 
mediate written  notice  shall  be  given  this  cosa- 
pany  of  any  accident  and  of  ail  alleged  injuries, 
together  with  copies  of  all  statements  made  by 
employes,  and  all  other  information  in  posses- 
sion or  knowledge  of  the  insured  in  any  way 
relating  to  such  accident  or  liability  therefor," 
is  of  the  essence  of  the  contract,  and  cannot  be 
waived  by  an  agent  of  the  company  without  au- 
thorib'  therefor. 

3.  When  such  policy  contains  a  stipulation 
that  "no  agent  has  authority  to  waive  or  alter 
anything  in  this  policy  contained,"  and  the  same 
is  accepted  by  the  insored.  it  Is  both  notice  to 
and  an  agreement  by  the  insured  that  an  agent 
has  no  authority  to  waive  or  alter  anyming 
contained  in  the  policy.  Insurance  Co.  t.  Hook. 
5G  N.  B.  906,  S  Ohio  St.  266,  approved  and 
followed. 

4.  "Immediate  written  notice"  in  such  stipu- 
lation means  written  notice  within  a  reasonable 
time  nnder  the  circamstances  of  the  case ;  and, 
where  the  facts  are  not  disputed,  what  is  a  rea- 
sonable time  is  a  question  of  law. 

(SyllaboB  by  the  Court) 

Error  to  circuit  court.  Ashland  comity. 

Action  by  Myers  and  others  against  tbe 
Travelers*  Insurance  Company.  Judgment 
for  plaintiffs  was  affirmed  In  the  circuit 
court,  and  defendant  brings  error.  Reversed. 

The  action  was  brought  In  the  court  of  com- 
mon pleas  of  Ashland  county  to  recover  un- 
der a  policy  of  Insurance  issued  to  the  defend- 
ant in  error  "against  loss  from  liability  to 
employes  of  the  insured  who  may  accidental- 
ly sustain  bodily  injuries  while  on  the  pay 
roll  of  the  Insured,  and  while  actually  occu- 
pied by  the  performance  of  duty  In  the  trade 
or  occupation  for  which  they  have  been  em- 
ployed by  the  insured,  and  under  circum- 
Btanees  which  shall  Impose  upon  the  Insured 
the  common-law  or  statutory  liability  to  such 
employes  by  reason  thereof."  This  policy 
contained  the  following  stipulation:  "Imme- 
diate written  notice  shall  be  given  this  com- 
pany of  any  accident,  and  of  all  alleged  in- 
juries, together  with  copies  of  all  statements 
made  by  employ^  and  all  oth^  hiformatlon 
In  possession  or  knowledge  of  the  insured  io 
any  way  relatbig  to  such  accident  or  liability 
therefor."  And  also  the  following  stipula- 
tion: 'Vo  agent  luu  aathMitr  to  waive  or 
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alter  aiiytj^lngjp  this  policy  contatnect."  Dur- 
ing the  term  of  this  policy ,—Uuit  is,  on  Octo- 
ber 27,  18&4,— Simon  Custer,  an  employe  ot 
the  defendants  In  error,  sustained  certain 
personal  Injuries.  This  fact  was  communi- 
cated verbally  by  the  insured  to  one  Mason, 
who  was  at  that  time  the  local  soliciting 
agent  of  the  plalntifC  in  error  at  Ashland,  In 
Ashland  county,  Ohio.  Mason  told  the  plain- 
tiffs  (defendants  In  error  here)  not  to  do  any- 
thing further  at  the  present  time,  for  likely 
the  man  woold  never  say  anything,  and  that 
such  an  InTestigation  Into  the  circumstances 
of  the  accident  as  would  be  necessary  In  pro- 
caring  statements  of  -^tnesses  and  employfig 
might  arouse  the  suspicion  of  Custer,  and 
cause  him  to  make  a  claim  for  damages,  and 
that.  If  any  claim  was  made  by  Custer,  the 
plaintiffs  should  Inform  Mason  of  the  same 
and  he  would,  attend  to  It  Acting  on  this 
suggestion  of  Mason's,  the  insured  gave  no 
notice  to  the  insurance  company  until  July 
22,  1895,— nearly  nine  mouths  after  the  ac- 
cident to  Simon  Custer  had  occurred.  Cus- 
ter made  no  claim  upon  his  employers  fw  the 
Injury  imtll  July  16,  1896.  and  then  claimed 
that  the  Injury  which  be  had  received  had 
developed  Into  a  serious  dlfflcolty.  Promptly 
on  receipt  of  the  notice  given  July  22,  1895. 
—that  Is,  on  July  23,  1895,— the  Insurance 
company  declined  to  recognize  the  claim  of 
the  Insured  on  the  ground  that  the  insured 
had  not  complied  with  the  stipulations  of  the 
policy  that  Immediate  written  notice  be  fur- 
nished to  them  of  all  accidents,  and  with  the 
necessary  statements  of  the  circumstances  re- 
lating to  the  liability.  The  case  was  tried  In 
the  commoo  pleas  court  upon  an  agreed  state- 
ment of  facts,  a  Jury  being  waived.  The 
cpnrt  gave  Judgment  for  the  plaintiffs,  and 
apon  petition  In  error  to  the  circuit  court 
the  Judgment  vras  affirmed.  The  case  comes 
into  this  court  upon  petition  in  error  to  re- 
verse the  Judgments  of  the  common  pleas 
and  drcnlt  eonrts. 

Day,  Lynch  &  Day,  tm  pUtlntlff  In  ^or. 

H.  A.  Mykrantz.  for  d^endants  In  error. 

DAVIS,  J.  (after  stating  fbe  facta).  Pol- 
icies of  insurance,  like  other  contracts,  should 
be  reasonably  construed,  so  as  not  to  defeat 
the  Intratlon  and  express  language  of  the 
parties.   West  v.  Insurance  Co.,  27  Ohio  St 

I.  It  was  agreed  by  the  parties  to  this  con- 
tract of  Insurance  that  immediate  written  no- 
tice should  be  given  to  the  company  of  any 
accident  and  of  all  alleged  Injuries,  together 
with  c(9ies  of  all  statements  made  by  em- 
ployes, and  all  other  information  in  posses- 
sion or  knowledge  ot  the  insured  in  any  way 
relating  to  such  accident  or  liability  therefor. 
It  is  obvious  that  this  stipulation  is  of  the 
essence  of  the  contract  In  Insurance  of  this 
kind.  It  is  not  merely  a  stipulation  as  to 
the  form  of  bringing  to  the  notice  of  tbe  In- 
surer the  fact  of  a  loss,  as  In  policies  of  fire 
and  life  Insurance.  It  Is  clearly  a  matter 


of  substance  In  th-2  contract,  because  the  ob- 
ligation of  the  insurer  Is  not  against  the  mere 
happening  of  an  accident  or  an  injury,  but: 
against  "loss  from  liability"  to  employes  who. 
may  be  accidentally  Injured  while  In  the  em- 
ploy of  the  Insured  "under  circumstances 
which  shall  Impose  upon  the  Insured  a  com- 
mon-law or  statutory  liability  to  such  em-, 
ployfis  by  reason  thereof."  The  occurrence 
of  an  accident  and  Injury,  however  slight, 
If  It  may  result  in  a  legal  liability  to  an  em- 
ploy6  of  the  Insured,  would  necessarily  in-, 
volve  an  inquiry  into  the  facts  and  circum- 
stances which  may  make  the  Insured  liable; 
and  these  must  be  communicated  to  the  in- 
surer, else  there  would  be  no  notice  to  the 
Insurer  that  there  had  been  anything  more 
than  an  accident  without  liability.  In  In- 
surance of  this  character  It  Is  a  matter  of 
the  first  Importance  to  the  Insurer,  who  may 
be  forced  to  become  the  real  defendant  In  a 
lawsuit  against  the  Insured  employer,  to  be 
speedily  Informed  of  all  the  facts  and  wit- 
nesses concerning  a  pos^ble  llt^atlon.  In 
a  very  little  time  the  facts  may,  in  a  great 
measure,  fade  out  of  memory,  or  become  dis- 
torted; witnesses  may  go  beyond  reach;  phys- 
ical conditions  may  change;  and,  more  dan- 
gerous than  all,  fraud  and  cupidity  may  have 
had  (^portunlly  to  perfect  their  work.  There- 
fore this  stipulation  Is  vital  to  the  contract;^ 
and  It  need  not  be  surprising  that  the  policy 
contains  an  agreement  that  It  shall  not  be 
waived  by  any  agent,  for  It  is  declared  by 
the  Insurer  and  accepted  by  the  insured  that 
"no  agent  has  authority  to  waive  or  alter 
anything  In  this  policy  contained."  It- Is  not 
claimed  that  written  notice  was  given  to  the 
company  at  the  time  of  the  alleged  accident 
and  Injury,  nor  for  almost  nine  months  there- 
after; and  It  does  not  appear  from  the  record 
that  the  company  was  at  any  time  furnished 
with  copies  of  all  or  any  statements  made  by 
employes,  and  all  other  informatioin  In  pos- 
sesion or  knowledge  of  the  Insured  In  any 
way  relating  to  such  accident  or  liability 
therefor.  Immediate  notice  means  notice 
wltbln  a  reasonable  time,  and,  when  the  fact^ 
a.re  not  disputed,  what  is  a  reasonable  time 
is  a  question  of  law.  Insurance  Co.  t.  Hazen, 
110  Pa.  St  530,  1  Atl.  605;  .Kimball  v.  In- 
surance Co.,  8  Gray,  33;  Bennett  v.  Insurance 
Co..  67  N.  Y.  2t4.  There  was  nothing  In  the 
circumstances  of  this  case  to  require  or  Justi- 
fy the  delay  of  such  notice  for  a  period  of 
nine  months,  and  much  to  Indicate  that  such 
delay  was  positively  prejudicial  to  the  In- 
surer. But  It  is  answered  that  tbe  insured 
gave  to  the  insurer  immediate  written  notice 
of  the  claims  of  the  employ^  who  was  in- 
jured, as  soon  as  tbe  Insured  had  any  knowl- 
edge of  any  claim  being  made  by  the  employ^. 
Notice  of  the  claims  of  the  injured  employ^, 
however,  la  not  the  thing  stipulated  for.  The 
contract  Is  that  Immediate  written  notice- 
that  is,  within  a  reasonable  time — shall  be 
given  of  any  accident  and  of  all  alleged  in- 
Jurle8,>  together  with  information  relating  to 


Digitized  by  Google 


460 


07  NOBTRUASTDBN  RBPORTBB. 


liability  tlieref(H-.  Thia  was  not  done.  From 
tlie  record  of  this  case  we  are  able  to  say  that 
the  proper  notice  could  have  been  glren  with- 
in a  few  days  after  the  accident,  as  well  as, 
or  better  than,  nine  months  afterwardB.  The 
Insured  undartook  at  their  .own  peril  to  decide 
whether  there  was  or  would  be  a  liability  or 
not.  and  wheUier  Qie  injury  received  was  se- 
rere  enough  to  require  the  stipulated  notice 
to  be  given.  Having  assumed  that  hazard, 
and  realised  their  mistake,  they  have  no'  one 
to  blame  but  themselves  that  they  are  left 
without  a  remedy. 

Equally  unavailing  for  the  defendants  In 
error  Is  the  claim  that  the  stipulatlm  for  no- 
tice was  TOlved  1^  Mason,  the  Insurance 
company's  local  soliciting  agent,  or  that  the 
company  Is  estopped  to  plead  the  contract 
in  def«i8e,  by  misleading  statements  made 
by  Mason.  The  apparent  scope  of  Mason's 
authority  did  not  justify  the  insured  In  ac- 
cepting and  relylDg  upon  his  words  when  this 
accident  was  vo-bally  reported  to  him.  He 
was  a  mere  soliciting  agent  and  was  in- 
vested with  none  of  the  powers  of  a  general 
agent  w  of  a  special  adjusting  agent.  It 
does  not  a^ear  to  us  that  he  was  Intrusted 
with  any  duties  in  regard  to  receiving  and 
transmitting  notice  or  of  adjustment  between 
the  parties  to  the  policy.  So  far  as  we  are 
informed,  his  duties  ended  wben  he  received 
and  transmitted  to  the  company  the  applica- 
tiw  of  the  Insured  for  the  insurance.  There- 
fore the  defendants  In  error  bad  no  right  to 
rely  on  his  advice  or  suggestions  In  regard 
to  a  matter  which  was  not  within  the  appar- 
ent scope  of  hlB  authority,  and  still  less  could 
they  Bo  rely  on  his  advice  when  It  was  dis- 
tinctly contrary  to  the  contract  stipulations. 
It  was  further  ^pressly  stipulated  In  the 
policy  that  "no  agent  has  authority  to  waive 
or  alter  anything  In  this  policy  contained." 
The  policy  Is  not  unilateral.  Since  the  In- 
sured have  received,  accepted,  and  retained 
the  policy,  ttiey  are  parties  to  It,  although 
not  signing  it,  and  are  presumed  to  know  and 
acc^t  alt  of  its  terms  and  conditions.  In- 
surance Oo.  V.  Hook.  61  Ohio  St.  256.  56  N. 
E.  906.  The  Insured,  having  agreed  that  the 
stipulation  as  to  notice  cwld  not  be  waived 
or  altered  by  an  agent,  cannot  excuse  them- 
selves for  nrapnrformance  of  the  contract 
as  to  notice  to  the  cfHupany  by  showing  that 
they  acted  on  the  suggestion  of  the  soliciting 
agent  that  they  should  not  perform  the  con- 
tract as  they  had  made  It  In  this  exclu- 
sion we  are  sustained  by  numerous  decisions 
in  other  states.  We  cite  only  a  few  of  them. 
Carey  v.  Insurance  Oo.,  84  WIS.  80,  54  N. 
W.  IS,  20  L.  B.  A.  267;  Smith  v.  Insurance 
Co.,  60  Vt.  682,  16  AtL  353,  1  L.  H.  A.  210; 
Porter  v.  Insurance  Co..  160  Mass.  183,  35  N. 
E.  678;  Walsh  v.  Insurance  Co.,  73  N.  Y.  10; 
Kirkman  v.  Insurance  Co.,  00  Iowa,  457,  57  N. 
W.  %2;  Gould  7.  Insurance  Co.,  90  Mich. 
302,  51  N.  W.  455;  Insurance  Ca  v.  H^duk, 
30  Neb.  288,  48  N.  W.  481;  Ermentrout  v. 
Insurance  Co.,  63  Minn.  305,  310;  6S  N.  W. 


635.  SO  El.  R.  A.  34jB.  We  are  aware  thac 
there  are  decisions  to  the  effect  that  condi- 
tions in  respect  to  notice  and  proofs  of  loss 
may  be  waived  by  an  agent,  notwlthstandlns 
a  provision  that  no  agent  can  change  fbe 
same.  Those  declslom  are .  put  upon  the 
ground  that  such  limitations  on  the  authority 
of  agents  apply  only  to  provisions  relating 
solely  to  the  formation  and  continoance  ot 
the  policy,  and  which  are  essential  to  the  bind- 
ing force  of  the  contract  while  It  Is  running, 
and  do  not  apply  to  cimditlons  which  are  to 
be  performed  after  the  loss  has  occurred, 
such  as  giving  notice  and  proof  ot  \oaa. 
While  we  prefer  to  put  the  decision  of  this 
case  on  the  grounds  of  and  In  line  with  the 
decisions  alrea^  stated,  we  think  that  we 
have  made  It  sufficiently  clear  that  the  stlpu- 
latlon  as  to  notice  In  this  policy  la  ot  the 
very  substance  of  the  contract  In  insurance 
of  the  kind  here  contracted  for,  and  there- 
fore could  not  be  waived  by  any  agent  The 
court  of  common  pleas  erred  In  renderlnar 
judgmoit  for  the  defendants  in  error  upon 
the  conceded  facts,  and  the  circuit  court  erred 
in  affirming  the  Judgment  of  the  court  of 
common  pleas.  The  Judgments  of  both  courts 
are  reversed,  and  the  Judgment  is  for  plain- 
tiff in  error. 

(176  Uass.  2S3) 

WAITB  V.  WORCESTER  BREWING  CO.  et 
al.  (CITY  OF  WORCESTER,  Inter- 
vener). 

(Supreme  Judicial  Court  ot  Maasnchosetts, 
Worcester.  June  S,  1900.) 

CORPORATIONB  —  RBCBIVBRB  —  TAXES  —  PBM- 
FERRBD  OLAIH— APPEAL-AOREBD 
FACTS-KBVIEW. 

1.  Under  St  1807,  c.  400,  providias  that  in 
the  settlement  of  estates  by  receiverB,  daima 
for  aQ  taxes  assessed  liy  the  commonwealth,  or 
any  coun^,  city,  or  town  therein,  shall  be  en- 
titled to  priority,  a  claim  for  taxes  assessed 
against  as  insolvent  corporatloa  should  be  paid 
as  a  preferred  claim  by  Its  receiver. 

2.  Where  a  Justice's  report  showed  ttiat  a  re- 
ceiver stated  and  alt  parties  agreed  that  lie  had 
more  than  enough  funds  in  Sis  hands  to  pay 
<*ertain  claims,  and  by  agreement  the  case  was 
submitted  on  such  report,  the  question  that 
the  funds  were  in  the  hands  ot  a  commission- 
er appointed  to  malie  a  sale  of  insolyent's  prop- 
erty, rather  than  in  the  receiver's  hands,  can- 
not be  raised  on  appeal. 

Appeal  from  superior  court  Worcester 
county;  John  H.  Hardy,  Judg& 

Action  by  Albert  H.  Waite,  as  truertee. 
against  the  Worcester  Brewing  Company  and 
others,  in  which  the  city  of  Worcester  Inter- 
vened. Judgment  ordering  the  receiver  of 
defendant  corporation  to  pay  taxes  to  the  dty, 
as  a  preferred  claim,  and  certain  defendants 
appeal.  Affinned. 

W.  S.  B.  Hopkins,  F.  B.  Bmtth,  and  W.  S. 
B.  Hopkins,  Jr.,  for  appellants.  A.  P.  Bugg 
and  E.  I.  Morgan,  for  respondent  dty  of 
Worcester. 

MORTON,  J.  Assuming,  without  deciding, 
that  the  appellants,  the  exchange  compai^ 
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and  the  cooperage  company,  have  a  locus 
■tandl.  we  do  not  see  why  tbe  whole  matter 
la  not  dlspoeed  of  by  St.  1897,  c.  400,  wUch 
took  effect  In  April,  1897,  aad  which  express- 
ly provides  that:  "In  the  settlement  of  es- 
tates by  receivers  the  foIlowUig  claims  shall 
be  entitled  to  priority  and  to  be  first  paid  In 
their  order:  First,  all  debts  due  to  the  Unit- 
ed States  and  all  debts  dne  to  and  taxes  as- 
sessed by  thla  commcm wealth  or  by  any  coun- 
ty, city  or  town  therein."  It  Is  alleged  In 
tbe  petition  of  the  city  of  Worcester  that  tbe 
property  of  the  brewing  company  In  the 
hands  of  the  receiver  was  duly  assessed  In 
1898  for  taxes  amountlDg  at  the  date  o(  the 
filing  of  tbe  petition  for  leave  to  Intervene 
to  f2,276.10,  and  that  there  was  also  then 
<Lue  tbe  city  for  water  furnished  said  com- 
pany $394.62.  In  the  report  of  tbe  presiding 
Justice  ft  Is  said  that  all  facts  alleged  in  the 
petition  were  admitted  at  the  hearing  to  be 
true,  and  that  It  was  stated  by  tbe  receiver, 
^'and  agreed  to  by  all  parties,  that  there  were 
much  more  than  enough  funds  In  his  bands 
to  pay  tbe  claims  set  out"  in  the  intervening 
petition  of  the  city  of  Worcester.  A  question 
was  raised  at  tbe  argument  before  us,  and 
appears  upon  tbe  brief  of  the  appellants, 
whether  the  funds  were  In  the  bands  of  the 
receiver,  or  were  In  the  hands  of  a  commis- 
sioner appointed  by  tbe  court  to  make  sale 
of  the  property  ot  the  brewing  company. 
There  was  also  a  question  raised  by  the  ap- 
pellants, likewise  appearing  In  their  brief, 
as  to  the  decree  onder  which  tbe  commls- 
Mloaer  vaa  autborlzed  to  make  sale.  But  aft- 
erwards It  was  agreed  in  writing  between  the 
.appellants  and  appellee  that  the  case  should 
««be  sntHDltted  to  the  anpreme  Judicial  court 
upon  tbe  report  and  briefs  heretofore  filed." 
As  we  understand  the  podtlon  of  the  case, 
therefore,  the  question  Is  whether,  upon  the 
lacts  stated  In  the  report  ot  the  presiding  faa- 
tice  and  In  the  Intervening  petition  ot  the 
■city  of  Worcester,  tbe  decree  was  right  We 
think  that,  under  the  statute  referred  to^  the 
presiding  Justice  was  clearly  right  In  ord^ 
ing  tbe  taxes  to  be  paid  as  a  preferred  claim. 
The  city  has  not  appealed  from  the  decree, 
and  the  question  Ti^iettaer  the  water  rates 
«hanld  also  be  allowed  as  a  preferred  claim 
Is  not,  therefore)  before  na,  though  It  would 
meem  that  th^  are  oorered  by  the  statute. 
Decree  affirmed. 


(178  HmM.  IM) 

OOMMOITWEALTH  v.  DANZIG  ER. 
CBnpreme  Judicial  Coart  of  Maasachusetts. 
Suffolk.  June  5.  1900.) 

BTA^nrroRT  orrssmswriciBatcY  of  com- 
plaint —  coNsnrunoNAi.  law  —  police 

POWER  —  REGULATION  OF"  PAWNBROKERS  — 
CLASS  LBaiSLATI<»4. 

1.  In  a  proaecntion  ior  carryioe  on  the  basi- 
nesBs  of  pawubroker  withoat  a  license,  a  com- 
plaint in  the  lanniage  of  tbe  statute  U  safflcient. 

2.  It  being  within  tbe  police  power  of  the 
legislature  to  regulate  the  business  of  pawnbro- 
^ers,  a  statute  requiring  pawobrokecs  in  cities 


or  towns  of  10,000  inhaMtants  at  man  to  pay 
a  license  Is  not  unconstitutioiial  because  not  ap- 
plying to  all  citizens  of  the  commonwealth, 
since  such  statute  aj^dles  to  all  dtixens  simi 
larly  circumstanced. 

Appeal  from  superior  coort,  Suffolk  coun- 
ty. 

Max  Danz^wr  was  charged  with  carrying 
on  the  business  of  a  pawnbroker  wttbont  a 
license,  and  from  an  order  overmli^g  a  mo- 
tion to  quash  the  complaint  he  appeals. 
Affirmed. 

Robert  Levi,  for  appellant  M.  J.  Sng- 
hrue,  Asst.  Dist.  Atty.,  for  the  Common- 
wealth. 

MORTON,  J.  1.  The  offense  is  created  by 
etatnte,  and  the  complaint  charges  the  of- 
fense in  the  words  of  the  statute.  As  a 
general  rule,  it  is  sufilclent  in  such  cases 
to  charge  the  offense  In  the  words  of  the 
statute.  Com.  v.  Hodgklns,  170  Mass.  197, 
49  N.  B.  97;  Com.  v.  Prescott,  ISl  Mass.  00, 
23  N.  E.  72&.  We  can  see  no  reason  for  de- 
parting in  the  present  case  from  the  general 
rule,  and  think  that  the  complaint  is  <dearly 
sufficient. 

2.  The  statute  was  enacted  under  and  by 
virtue  of  what  is  termed  the  "police  pow- 
er"; that  Is,  the  power  to  make  and  estab- 
lish all  manner  of  wholesome  and  reason- 
able laws  and  statutes  for  the  good  and  wel- 
fare of  the  commonwealth.  It  is  not  neces- 
sary that  statutes  passed  In  tbe  exercise  of 
that  power  should  apply  equally  and  uni- 
formly to  all  citizens  of  the  commonwealth, 
In  order  to  be  (Jbnstltutlonal.  It  Is  suffi- 
cient If  they  apply  equally  and  uniformly  to 
all  who  are  similarly  circumstanced,  and  are 
not  otherwise  objectionable.  Such  statutes 
have  been  upheld  as  constitutional  in  num- 
erous Instances.  In  re  Goddard,  16  Pick. 
504;  InbablUnts  of  Watertown  v.  Mayo,  109 
Mass.  316,  318,  and  cases  cited;  Com.  v. 
Roberto,  155  Mass,  281,  29  N.  B.  522,  16  L. 
R.  A  400;  Com.  v.  Parks,  156  Mass.  531,  30 
N.  E.  174;  Opinion  of  Justices,  163  Mass. 
589  (In  re  House  BIU  No.  1,230)  40  N.  B.  713; 
Cole  V.  Tncker,  1G4  Mass.  486,  41  N.  B.  681, 
29  L.  R.  A  G66;  Newton  v.  Joyce,  166  Mass. 
S3,  14  N.  B.  116;  Com.  v.  Morris  (Mass.)  66 
N.  E.  896.  We  see  nothing  In  the  present 
case  that  renders  the  statute  under  which 
this  complaint  was  instituted  unconstitu- 
tional in  any  other  respect.  There  can  be 
no  doubt  about  the  right  of  the  legislature  to 
regulate  the  business  of  pawnbrokers,  or  of 
persons  engaged  In  tbe  kind  of  business  de- 
scribed in  the  statute  under  which  this  com- 
plaint Is  brought.  Neither  can  there  be  any 
doubt  as  to  its  right  to  limit  such  regula- 
tions to  persons  carrying  on  such  business 
In  cities  and  towns  of  10,000  Inbabltanto  or 
more.  The  effect  may  be  to  compel  persons 
carrying  on  the  business  in  cities  or  towns 
of  10,000  Inhabitants  or  more  to  pay  a  li- 
cense which  persons  engaged  in  the  busi- 
ness In  dtles  or  towns  ot  less  than  10,009 
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Inhabltanta  are  not  obliged  to  par,  but  that 
does  not  I'ender  the  statute  uncooBtltutloual. 
Order  oTcrt  uliDg  motion  to  quaab  .affirmed. 
Verdict  to  stand. 


(176  Uasa.  246) 

OAMPBBLL  v.  ABBOTT. 

(Bnprone  Jodidal  Court  of  Maesachtifletti. 
Suffolk.  Mar  18. 1900.) 

NSOLiaDNCE-CONTRIBUTORT  NBOLiaBNCBL 
Plaintiff  entered  a  building  In  which  he  had 
never  been  before  to  call  on  a  person  who  lived 
therein,  and  while  attempting,  io  the  darlcness,  to 
find  hie  war  to  such  person's  apartments,  fell 
down  a  flight  of  stairs,  and  was  injured.  He 
did  not  ring  or  knock,  or  in  any  way  attempt  to 
attract  the  attention  of  the  occupants  of  the 
building.  Beld,  he  was  guilty  of  contributory 
negligence. 

Exceptions  from  superior  court,  Suffolk 
county;  John  H.  Hardy,  Judge. 

Action  by  Michael  J.  Campbell  against 
Lewis  F.  Abbott  to  recover  for  Injuries. 
From  a  judgment  In  favor  of  defendant, 
plaintiff  brings  exceptions.  Sxccptiona  over- 
ruled. 

Jos.  O.  Burdett  and  F.  M.  Forbush,  for 
plaintiff.   Charles  R.  Elder,  for  defendant 

LATHKOP,  J.  We  find  It  unnecessary  to 
consider  the  numerous  questions  which  arise 
In  this  case,  as  a  majority  of  tbe  court  Is  of 
opinion  that  tbe  plalntlfl!  was  not  In  the  exer- 
cise of  due  care.  He  entered  a  building 
where  he  never  had  been  before,  without 
knocking  or  ringing  a  beJL  He  found  him- 
self In  darkness,  and  Instead  of  waiting 
where  he  was,  and  endeavoring  to  attract 
the  attention  of  the  family,  or  retreating,  be 
chose  to  try  to  And  his  way,  and  while  so 
JolDg  fell  down  tbe  cellar  stairs.  The  case 
differs  from  Parker  v.  Barnard,  135  Mass. 
116,  where  a  policeman  entered  a  building 
\a  the  nighttime,  In  the  discharge  of  his  duty, 
and  was  Injured  by  falling  down  an  elevator 
Well,  which  was  left  unguarded  In  violation 
of  ft  statute.  It  differs,  also,  from  Gordon 
y.  Oummlngs.  152  Mass.  513,  25  N.  B.  97S, 
0  L.  R.  A.  640,  whete  a  letter  carrier,  also  in 
tbe  dischai^e  of  his  duty.  In  attempting  to 
enter  a  bollding  In  the  nighttime,  mistook  an 
unguarded  elevator  well,  which  opened  upon 
tne  street,  for  the  main  entrance'  to  the  build- 
ing, and  stuped  into  it,  and  vas  Injured. 
BzceptloDs  ovoTuled. 


a76  Mass.  UO) 

GRAVBS  T.  ADAHS  BXP.  00. 

(Snprane  Judicial  Oonrt  of  Massachusetts. 
Suffolk.  June  ftf  1900.) 

CARRIERS— EVIDENCE— LIMITATION  OP  LIA- 
BlUTT— VALUE  OF  GOODS. 

I^alntiff  sent  maar  packages  express, 
blank  receipts  therefor  bdns  kept  in  his  office. 
He  shipped  goods  with  and  without  expressed 
valuation,  and  was  aware  that  an  increased  rate 
was  charged  when  the  value  exceeded  ?50,  and 
that  merchandise  was  vahied  at  |60  miless  other 


value  was  expressed.  He  gave  Instmctiona  to 

ship  the  goods  in  question,  out  said  nothii^  as 
to  their  value.  He  saw  the  express  receipt,  cor- 
rected an  error  in  its  date,  and  found  no  other 
fault  with  it,  and  on  the  same  day  shipped  oth- 
er packages  in  the  same  manner.  Tbe  charges 
on  the  goods  In  question  were  to  be  collected 
from  the  consignee;  the  receipt  being  the  usual 
receipt,  containing  a  limitation  of  the  carrier'a 
liability.  Bdd,  that  no  recovery  coold  be  had 
against  the  carrier  for  loss  of  ttie  goods  in  ex- 
cess of  the  value  limited;  such  evidence  show- 
ing that  plaintiff  had  knowledge  ot  the  limita- 
tion, and  assented  thereto. 

Exceptions  from  supeilor  conrt,  Suffolk 
county;  Franklin  O.  Fessenden,  Judge. 

Action  by  John  L.  Graves  i^lnst  fh6  Ad- 
ams Express  Company  fw  tbe  loss  of  va- 
valued  goods  shipped  under  a  receipt  limiting 
defendant's  liability  In  such  event  to  fSO. 
Defendant  deposited  aucb  sum  In  court  for 
plaintiff,  and  from  a  judgment  exempting 
defendant  from  further  llaUll^  plaintiff 
brings  exceptions.  Ovoroled. 

Arthur  H.  Rnasell,  for  plaintiff.  U.  & 
Dabney,  for  defradant. 

MORTON,  J.  It  appeared  at  the  trial, 
from  the  plalntlfTs  testimony,  that  he  bad 
been  In  business  for  many  years,  and  bad 
been  In  the  habit  of  sending,  year  in  and 
year  out,  quite  a  lai^e  nnmb^r  of  pai^ges 
by  express;  that,  when  be  delivered  goods 
to  defendant's  messengers,  they  always  gave 
the  regular  receipt  for  them;  and  that  blank 
receipts  were  kept  In  his  office,  and  when  be 
got  out  of  them  the  messenger  was  notified, 
and  more  would  be  left.  He  further  testi- 
fied that  be  bad  shipped  goods  on  valuatioub 
and  without  valnatlons,  and  that  he  was 
aware  that  when  tbe  value  was  more  than 
$50  the  charge  for  transportation  was  In- 
creased, and  was  also  aware  of  the  clause 
valuing  tbe  merchandise  at  $60  unless  an- 
other value  was  expressed.  He  also  testified 
that  he  gave  his  clerk  Instructions  as  to  the 
Bbipping  of  the  paintings,  but  did  not  say 
anything  to  her  about  the  value,  or  give  her 
any  value;  that  he  must  bave  known  when 
the  messenger  took  the  box  away,  although 
his  memory  was  not  clear;  and  ttiat  tbe  re- 
ceipt was  brought  to  blm  late  In  the  day  by 
the  clerk,  and,  noticing  an  error  in  the  date, 
he  corrected  it  by  writing  tbe  true  date  over 
It,  but  found  no  other  fault  with  It,  and  gave 
it  back  to  the  clerk  to  put  on  file.  As  tend- 
ing still  ftu*ther  to  show  his  familiarity  witb 
the  valuation  clause  In  the  receipt,  it  ap- 
peared from  bis  testimony  that  he  generally 
filled  oat  the  receipts  In  wtUch  a  valuation 
was  given,  and  on  the  same  day  on  which 
tbe  paintings  were  shipped  he  shipped  sev- 
eral other  packages,  the  receipts  for  wbtcb 
were  filled  out  by  him,  and  contained  valua- 
tions. Tliere  was  likewise  testimony  from 
him  tending  to  show  that  when  a  valuation 
was  put  Into  the  receipt  be  prepaid  the 
freight,  but  that  In  this  instance  the  freight 
was  to  be  collected  from  the  consignee. 
There  was  no  claim  that  the  receipt  which 
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the  plaintiff  got  differed,  as  a  blank,  from 
tbe  atliw  blanks  wC  the  defendant  company 
which  the  plaintiff  was  accustomed  to  use. 

We  think  that  upon  these  facts,  which  are 
ondlspoted,  the  plaintiff  must  be  held  to  hare 
mssented  to  die  limitation  ot  the  dtfend- 
anfa  UablUtr  contained  In  the  receipt  It 
is  settled  In  this  state,  at  least,  that  a  com- 
moa  carrier  may  limit  Its  liability  In  case  of 
loss  by  stipulations  concerning  the  ralue  of 
the  property  which  It  undertal^es  to  convey. 
Graves  v.  Railway  Co..  137  Mass.  83;  HtU  v. 
Railroad  Oo..  144  Mass.  284,  10  N.  B.  836; 
Bart  V.  Railroad  Oo.,  112  U.  S.  831,  6  Snp. 
Ot  151,  28  L.  Bd.  717;  Ballou  v.  Barle,  17  R. 
I.  441.  22  AtL  1113,  14  U  R.  A.  433.  Olie 
only  qualtScatlon  1b  that  the  stipulation  stiall 
be  brought  home  to  the  knowledge  of  the 
shipper  under  such  circumstances  that  bis 
assent  to  it  can  fairly  be  assumed  to  iiave 
been  given.  And,  If  he  accepts  and  acts 
opon  It  without  dissent,  he  will  be  presumed 
to  have  agreed  to  it  Oox  v.  Railroad  CkK, 
170  Mass.  129,  49  N.  B.  97. 

It  appeared  at  the  trial  that  the  words, 
*'Yalue  asked,  and  not  given,"  had  been 
stamped  on  the  receipt  There  was  testi- 
mony  tending  to  show  that  tliis  was  done  by 
the  messenger  without  tbe  knowledge  or 
consent  of  the  plaintiff.  The  plaintiff  testi- 
fied that  if  the  value  had  been  asked,  he 
would  have  given  It  But  assuming  that  the 
words  were  not  on  the  receipt  when  It  was 
handed  to  the  plaintiff  by  his  clerk,  and  that 
they  were  not  stamped  on  it  with  his  knowl- 
edge or  consent  and  that  the  value  was  not 
asked,  it  would  follow  that  the  plaintiff  was 
content  to  accept  a  receipt  which  contained 
no  valuation,  and  to  let  the  paintings  go 
without  giving  a  valuation.  The  stamping 
of  the  words  upon  the  receipt  did  him  no 
harm,  therefor^  and  was  an  entirely  Imma- 
terial circumstance,  even  though.  If  he  had 
been  asked,  be  would  have  given  the  value. 
The  messenger  was  not  required  to  ask  the 
value,  and.  In  the  absence  of  any  dissent 
trota  the  terms  of  the  receipt  we  think  that 
tbe  plaintiff  was  bound  by  them.  Exceptions 
overruled. 


aT6  Hw.  a6> 

DOHBBTT  T.  ANOIBNT  ORDER  OF  HI- 
BERNIANS WIDOWS'  &  OB- 

PHANS'  FUND. 

(Saiweme  Jodicial  Court  of  Massachusetts. 
Soflolk.  June  6,  1900.) 

INSURANCE— BBKEFICIAI,  ASSOCIATIONS— SDB- 
STITUTBD  CBRTIPICATB-INVAUD  DBSIOXA- 
TION  or  BBNBFICIART— RECOVERY  BY  BB- 
TATB^EFFOCrUAIt  SUBSTITUTION. 

Where  a  benefit  certificate  providing  for 
payment  to  a  benefidaiy  who  had  no  insurable 
interest  in  the  member's  life,  if  living,  and,  if 
not,  to  the  heirs  at  law  of  the  member,  was  sob- 
stitated  for  a  certificate  previously  lisaed  in  the 
aame  terms,  except  that  a  dUFerent  beneficiary 
was  named,  who  had  rince  died,  a  recoveir  may 
be  had  on  the  Bu1>stltated  certificate  by  the  ex- 
ecntrlx  of  the  membw,  thongh  the  desisnation 
of  the  baieficiaty  was  UTalld*  since  such  desig- 


nation was  &9  tfaou^h  no  designation  was  made, 
and  the  substitution  was  effectual  as  between 
the  member  and  the  association. 

Exceptions  from  superior  court,  Suffolk 
county;  John  Hopkins,  Judge.  •  ■ 

Action  by  Mary  Doherty,  executrix  of  the 
will  of  Felix  Gallagher,  against  the  Ancient 
Order  of  Hibernians  Widows'  &  Orphans' 
Fund,  to  recover  on  a  certificate  of  Insur- 
ance. There  was  a  Judgment  for  defend- 
ant and  plaintiff  Inlngs  excepttons.  Sus- 
tained. 

Geo.  W.  Anderson,  for  plaintiff.  John  W. 
Corcoran  and  W.  B.  Sullivan,  for  defendant. 

MORTON,  J.  There  wen  two  cerUflcates 
Issued  in  this  case.— tiie  flrat  bearing  date 
November  12, 1895;  and  the  second,  June  16, 
1897.  Both  were  Issued  to  Felix  Gallagher, 
and  were  In  all  respects  tbe  same,  except  in 
regard  to  the  dates  and  the  names  of  the 
beneficiaries.  In  the  first  Rose  Oallasher,  a 
sister  of  Felix,  was  named  as  the  benefi- 
ciary. She  died,  and  at  the  request  of  F^lx 
that  certificate  was  taken  back  by  the  de- 
fendant and  another  was  issued,  In  which 
Michael  J.  Quinn  was  named  as  beneficiary, 
Gallagher  paying  the  fee  required  by  the 
change.  The  declaration  is  upon  the  second 
certificate,  and  the  action  was  originally 
brought  In  the  name  of  Quinn.  It  appeared 
at  the  trial,  however,  that  Quinn  was  not  a 
relative  or  dependent  of  Felix  Gallagher,  and 
the  writ  was  amended  by  striking  out  the 
name  of  Quinn,  and  Inserting  that  of  Mary 
Doherty,  executrix  of  the  will  of  Felix  Gal- 
lagher. Each  certificate  bound  the  defend- 
ant to  pay,  in  00  days  after  due  proof  of  the 
death  of  Felix  Gallagher,  to  the  beneficiary, 
"if  living,  if  not  to  the  heirs  at  law  of  said 
member,  a  sum  equal  to  the  amount  received 
from  one  death  assessment  not  to  exceed 
one  thousand  dollars."  There  was  evidence 
tending  to  show  that  due  proof  was  made  of 
Felix  Gallagher's  death,  and  that  a  death  as- 
sessment exceeded  $1,000.  The  court  direct- 
ed a  verdict  for  tbe  defendant  snd  the  case 
is  here  on  plaintiff's  exceptions. 

If  Michael  J.  Quinn  bad  been  designated 
as  tbe  beneficiary  in  the  first  cerUflcate,  and 
no  other  certificate  had  been  Issued,  It  Is 
clear  that  tbe  Invalid  designation  would  not 
have  affected  the  right  of  the  executrix  to 
recover.  Blsey  v.  Association,  142  Mass. 
224,  7  N.  B.  844;  Rlndge  v.  Association,  146 
Mass.  286,  16  N.  B.  eOS',  Bums  v.  Grand 
Lodge,  IfiS  Mass.  173,  26  N.  E.  44S;  Shea  v. 
Association,  IGO  Mass.  289.  86  N.  B.  855. 
And.  if  the  second  certificate  was  effectually 
substituted  for  the  first  we  do  not  see  why 
an  Invalid  designation  in  that  should  have 
any  different  effect  from  what  It  would  have 
had  In  the  other.  The  question,  then,  is 
whether  there  has  been  an  effectual  snbstl. 
tution.  It  was  assumed  in  Golden  Cross  v. 
Merrick,  163  Mass.  374,  40  N.  E.  183,  that  in 
case  of  an  effectual  •ubstltation  an  actiwi 
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would  Ue  upon  the  later  certificate.  It  Is 
not  neceBsary,  we  think,  that,  In  order  to  en- 
title a  party  to  recover  upon  a  later  certlfl- 
cate*  II  shonld  appear  that  the  substitution 
was  effectual  Cor  all  purposes.  It  Is  suffl- 
^ent  If  It  appears  that  It  was  ^ectual  in 
respect  to  the  right  that  Is  asserted.  A  sub- 
sdtatton  may  be  effectual  as  between  the 
member  and  the  corporation  or  aaaoclatlon 
that  would  be  Ineffectnal  as  betwera  bene- 
ficiaries. In  the  present  case  the  action  Is 
brought  by  the  executrix  of  the  member. 
There  Is  no  question  between  beneficiaries 
involved.  The  designation  contained  In  the 
certificate  being  Invalid,  the  certificate  Is  to 
be  taken  as  if  It  contained  no  designation 
whatever;  In  other  words,  as  an  agreement 
to  pay  the  heirs  at  law  of  the  member,  In 
GO  days  after  dne  proof  of  his  death,  a  sum 
equal  to  the  amount  received  from  one  death 
assessment  not  exceeding  $1,000.  The  certif- 
icate did  not  create  a  new  obligation.  It 
was  Issued  In  respect  to  the  same  obligation 
as  that  In  reject  to  which  the.  first  was  Is- 
sued; and,,  as  between  Felix  Gallagher  and 
the  defendant,  we  do  not  see  why  there  was 
not  an  effectual  substltntlon  of  the  secoud 
certificate  for  the  first  We  think  therefore, 
that  the  exceptions  should  be  sustained. 
So  ordered. 


(176  Hau.  287) 

HTJRLBUET  v.  FTTZPATRICK  et  al. 
(Sapreme  Judicial  Court  of  MassachusettB. 
Suffolk.  Jane  5,  1900.) 

VENDOR  AND  PURCHASER  —  WRTFTBN  OON- 
TRACT— CONDITIONS— WAITER  —  PURCHASE 
MONET  —  FORFEIT  —  STATUTE  OP  FRAUDS— 
EXTENSION  OF  TIME  —  CONSIDERATION  — 
AOREEHKNT. 

1.  Where  a  vendor  agreed  la  writing  to  kH 
landB,  and.  on  the  vendees'  being  unable  to  com- 
ply with  the  contract,  a  written  modification  is 
made,  whereby  the  vendees  are  to  pay  less,  nod 
the  vendor  Is  to  convey  subject  to  a  mwtgage, 
and  It  then  develops  that  there  are  two  out- 
standing mortgages,  nod  on  being  presented 
with  the  deed  and  discharges  of  the  two  mort- 
gages the  vendees  request  that  the  mortgages  l>e 
extended,  and  afterwards  request  further  time 
for  themselves,  the  request  for  the  extension 
of  the  mortgages  ia  a  waiver  of  the  vendees'  ex- 
cuse for  nonperformance  that  there  were  two 
mortgages  Instead  of  one,  and  such  excuse  can- 
not be  urged  as  a  defense  to  the  vendor's  action 
for  a  forfeit  payable  on  the  vendees'  default, 

2.  Where  a  vendor  agrees  in  writing  to  sell 
land,  and  the  vendees  aeposlt  part  of  the  pur- 
chase price  with  a  third  person,  and,  on  being 
unable  to  comply  with  their  agreement,  secure 
an  extension  of  time,  agreeing  oraily  that,  if 
they  make  further  default,  the  monej'  so  de- 
posited shall  be  paid  to  the  vendor  as  a  forfeit, 
and  they  do  make  default,  the  oral  agreement 
ia  not  void,  as  within  the  statute  of  frauds,  aud 
the  deporitary  is  liable  for  the  money  at  the 
suit  of  the  vendor.  ' 

3.  Where,  in  condderatlon  of  a  farther  exten- 
sion of  time  to  enable  vendees  to  comply  with 
their  contract  of  purchase,  they  agree  that  if 
they  finally  default  a  deposit  of  purchase  mon- 
ey then  in  the  hands  of  a  third  person  riiall  be 
paid  to  the  vendor  as  a  forfeit,  the  extension 
of  time  is  a  sufficient  consideration  for  such 
agreement,  so  as  to  siutain  a  suit  by  the  ven- 
dor agaiast-the  depoidtary  to  recover  the  deposit 


on  the  vendees'  defanlL  tfie  depositary  holdins 
it  thereafter  as  money  n^  sad  recnved  to  the 
vendor's  use. 

Kzcepdons  from  superior  court,  Suffolk 
county. 

Action  for  money  had  and  received  by  Besy 
Hnrlbnrt  againit  John  B.  Fltzpatttdc,  Mark 
Lewis,  and  Morris  Bravnuu.  From  a  Judg- 
ment In  favor  of  plalntlfl,  defendants  Iiewts 
ft  Bmvman  bring  exceptions.  Affirmed. 

F.  R.  Rogers,  for  plalntlfl.  E.  A.  Mc- 
Laughlin and  J.  A.  Brett,  for  defendants. 

MORTON,  J.  The  plaintiff  entered  into  a 
written  agreement  dated  December  7,  1898, 
with  one  Mark  Lewis,  acting  for  himself  and 
one  Morris  Bravman,  to  sell  and  convey  to 
said  Lewis  certain  land  therein  named,  on 
certain  terms  therein  set  forth.  The  deed 
was  to  be  delivered  January  7,  1809.  The 
$500  which  is  the  subject  of  this  suit  was 
deposited  by  aald  Lewis  &  Bravman  In  the 
hands  of  the  defendant  Fltspatrlck  as  part  of 
the  purchase  price,  and  was  to  be  paid  over 
by  ^im  to  the  plaintiff  at  the  expiration  of 
30  days.  Lewis  &  Bravman  were  unable  to 
carry  out  this  agreement,  and  on  January 
11,  1899,  another  wrltt^  agreement  was  en- 
tered Into  between  the  plaintiff,  acting  by 
her  attorney,  and  Lewis  &  Bravman,  modify- 
ing the  terms  of  the  first  agreement,  and  ex- 
tending the  time  of  performance  to  February 
1,  1899.  By  this  agreement,  if  Lewis  & 
Bravman  were  unable  to  carry  out  the  agree- 
ment of  December  7th,  they  were  to  pay  $2,- 
000,  and  give  a  second  mortgage  of  $12,072, 
and  the  plaintiff  was  to  convey  subject  to  a 
.mortgage  held  by  one  Miss  Pope.  As  a  mat- 
ter of  fact.  It  turned  out  that  Miss  Pope  held 
two  mortgages,  both  overdue.  If  Lewis  & 
Bravman  were  tmable  to  perform  the  contract 
as  thus  modified,  then  Mr.  Fitzpatrlck  was  to- 
pay  over  to  the  plaintiff,  after  February  Ist, 
the  deposit  held  by  him.  February  1st  the 
plaintiff  appeared  by  her  attorney,  at  the 
time  and  place  agreed  on,  with  a  deed  run- 
ning to  Lewis,  as  he  had  requested,  and  con- 
veying the  property,  subject  to  the  two  mort- 
gagee, to  Miss  Po[>e,  and  Lewis  &  Bravman 
were  Informed  at  or  about  the  same  time 
tiaat  he  (the  attorney)  had  discharges  of  these- 
mortgages  ready  for  them.  There  was  no 
objection  to  the  form  of  the  deed.  Lewis  & 
Bravman  were  unable  to  perform  their  agree- 
ment at  this  time,  and  asked  plaintiff's  at- 
torney to  wait,  and  he  agreed  to  do  so,  and 
on  the  following  day  they  requested  him  to- 
procure  an  extension  of  the  two  Pope  mort- 
gages, which  he  did,  and  submitted  the  ex- 
tension to  the  attorney  of  Lewis  &  Bravman. 
who  approved  It,  and  It  was  then  executed, 
acknowledged,  and  delivered  to  plaintiff's 
attorney  by  Miss  Pope.  Afterwards,  Lewls- 
&  Bravman  asked  the  attorney  of  the  plain- 
tiff to  wait  till  March,  and  he  agreed  to  wait 
till  Marcli  1st;  Lewis  &  Bravman  s^lng 
that  If  they  were  not  ready  they  authorized 
Mr.  Fltxpatxlck  to  pay  over  tite  money.  Oa 
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Uarcb  iBt  tb6  plalotlfl  wss  ready  at  tbe 
^ce  anMloted  to  deliver  tbe  doM,  bat  Lew- 
is A  Jtatnaan  did  not  ajipear. 

We  deem  It  enougb  to  nj,  witbont  taking 
up  tbe  requests  serUitIm,  that  upon  tbese 
facts,  and  tbe  otber  evidence  before  him,  the 
judge  who  heard  the  case  was  well  war- 
ranted in  niuUitf  in  fftTor  of  the  plaintiff. 
If  tbe  propear  conitmctlan  of  tbe  sgreemoit 
of  Jannarr  Utb  was  that  the  propertr  was 
to  be  ooDT^ed  subject  to  one  mortgage  to 
Ulss  Pope,  that  objection  was  waived  by  tbe 
zequeat  of  Lewto  *  Bravman  to  tbe  plain- 
dlTs  attorney  that  be  would  procure  an  ex- 
tension of  the  two  mortgages  held  by  Miss 
Pope,  and  bis  compliance  wlib  that  xeaiuBt 
lemoTed  tbe  objection,  if  any.  which  they 
mlgbt  otherwise  have  bad.  Tbe  subsequent 
oral  modiflcatkms  <a  tbe  agreement  at  Jan- 
nary  Utb  were  not  within  the  statute  of 
frauds.  Commlngs  t.  AhmM.  8  Mete.  4S6. 
There  was  ample  eoneideratlon  for  tbe  agree- 
ment of  Lewis  u  Brarman  that,  if  they  did 
not  perfwm  tbelr  agreement,  tbe  money  in 
Mr.  Fltzpatrick'B  bands  should  be  paid  over 
to  the  plaintiff  by  blm.  and,  after  tbe  default 
1^  Lewis  ft  Bravman  of  March  Ist,  he  held 
it  as  money  had  and  received  to  the  plaintiff's 
ose.  haceptlons  overruled. 


(la  N.  T.  aso) 

PEOPLE  V.  ZIG0URA8. 
(Court  of  Appeals  of  New  Tork.   Jane  6. 

1900.) 

HOHICIDB-EVIDBNCE  —  CROSS-BXAMINATION 
—THREATS-INSTRUCTION. 

1.  Where  a  witness  for  defendant  testified 
that  the  character  of  the  deceased  (or  violence 
waa  bad,  and  tbe  state  on  cioss-examinntion 
brought  oDt  the  fact  that  the  witness  and  de- 
ceased had  been  involved  In  trouble,  it  was  er- 
ror  to  reflise  to  allow  the  witness  on  i-edirect 
examination  to  exidain  what  the  tronble  was. 

2.  Where  defemlaut  testified  that,  ivhec  he 
shot  the  deceased,  the  latter  was  appronchinK 
hXtn,  with  a  poker  raised  to  Btril:e  bim.  saying, 
"Yon  will  pve  me  SK^  or  I  will  take  your 
head,"  to  refnse  an  instniction  that  the  jar; 
miffht  consider  nny  threats  that  the  deceased 
had  made  to  the  defendant  that  he  would  icill 
or  injure  him.  In  determining  whether  defend- 
ant bad  reflsooable  groanda  for  believtog  that 
be  waa  hi  imminent  danger  of  death  or  great 
personal  injary,  was  error. 

Pnrlter.  C.  J.,  and  O'Brien  and  Haight,  JJ., 
dissenting. 

Appeal  from  court  of  general  sessions,  New 
York  county. 

John  Zlgouras  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.  Reversed. 

W^UIiam  F.  Howe,  for  appellant  Charles 
B.  Le  Barbler,  for  tbe  People. 

LANDON.  J.  The  defendant,  a  Oreek,  a 
maker  of  flowers,  on  tbe  ISth  day  of  Febru- 
ary, 1880.  In  the  kltch^  where  be  at  the 
time  was  serving  blsiem^oyen;  Nldwlos  and 
Mlnaky.  as  cook,  on  Fift^nth  street,  in  tbe 
city  of  New  York.  In  tbe  presoice  of  a  French- 
man named  J>e  Vamej'.  fired  four  pistol  shots 
Into  the  body  of  another  Greek,  named  Fer 
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antes,  also  a  maker  of  flowers,  and  killed  him. 
This  iB  not  denied.  Tbe  defendant  and  his 
counsel  admit  it  De  Vamey  was  a  music 
teadier,  disabled  at  tbe  time  by  a  broken  arm. 
He  and  Ferantos  roomed  together  aa  Thir- 
teenth street  He  did  not  understand  Oreek. 
He  testlfled:  That  about  20  minutes  before 
the  shooting  took  place,  Ferantos  and  himself, 
baring  that  forenoon  already  made  some  calls 
in  a  social  way  at  pbues  where  one  or  the 
other  was  familiar,  at  the  suggestion  of  Fex^ 
antos,  called  upon  the  defendant.  That  the 
defendant  greeted  Ferantos,  and  talked  with 
bbn  in  Greek,  bat  did  not  speak  to  the  wit- 
ness. That  after  about  S  minutes  the  defend- 
ant placed  a  plate  omtainlng  a  stew  upon  tbe 
table,  gave  each  one  of  them  a  fork,  and  in- 
rtted  them  to  eat  This  they  did.  each  sit- 
ting upon  a  separate  small  b«ich.  Another 
Greek,  named  Florls.  came  in,  and  the  de- 
fendant served  him  with  a  stew,  and  then 
wait  outside.  While  Florls  was  eating  his 
stew,  Ferantos  naked  him  to  go  out  and  get 
him  a  pint  of  beer,  and  gave  bim  tbe  money 
to  pay  for  it  Elorls  went  out  and  got  tbe 
beer,  and  gave  It  to  Ferantos,  and  sat  down 
and  finished  bis  stew,  and  went  out  That 
then  the  defendant  came  In,  and  passed  be- 
tween tbe  witness  and  Ferantos,  through  an 
open  doOT,  into  an  adjt^lng  beto)om,  wbrae 
the  defendant  usually  sl^t  and,  witbont  say- 
ing a  word,  fired  tarn  the  bedroom  upon 
Feruitos,  while  be  was  dttlng  uptm  l^e  bench 
drinking  the  bemr.  That  Ferantos  feU  cffl 
tbe  bench  upon  the  floor,  ai^  tbe  defendant 
thra  advanced,  and  fired  the  other  shots  Into 
his  body  as  Ferantos  lay  there.  De  Tamey 
testlfled  that  before  the  shooting,  there  was 
no  appearance  of  hostility  or  unMendliness 
between  the  defendant  and  Ferantos.  Florls 
left  beforo  the  shooting,  and  did  not  bear  It. 
He  corroborated  De  Tamey  as  to  what  oc- 
curred while  be  was  In  the  defendant's  room. 
The  defendant  was  soon  after  arrested  and 
taken  to  the  police  station,  where  he  was  ex- 
amined through  one  Zerco,  an  Interpreter, 
by  tbe  police  captain  or  In  his  presence.  The 
captain  wrote  down  the  dtfradanfs  statement 
aa  the  Interpreter  rendered  It  and  the  de- 
fendant signed  It  It  is  as  follows: 

"Police  Department  of  tbe  City  of  New 
York,  Pre<dnct  No.  19,  New  York,  Feb.  18. 
1SS8,  6:45  p.  m.  John  ZIgouras  states  through 
Interpreter  that  about  three  days  ago  Peter 
MInafcy  gave  blm  |13  to  buy  a  revolver,  and 
when  Ferantos  would  come  in  our  room  to 
shoot  and  kill  blm.  The  next  day  In  the  room 
Peter  Mbiafcy  and  myself  were  talking  met 
the  matter.  Afterwards,  <m  the  street,  I  met 
Xlckelos,  who  told  me  that  Mlnaky  bad  gave 
me  money  to  buy  a  pistol,  and  to  go  ahead 
and  shoot  blm.  Peter  Mlnaky  told  me  be 
would  get  a  lawyer  to  defend  me,  and  noth- 
ing more  would  be  heard  about  It  Both 
NIckehM  and  Mlnaky  advised  tbe  killing  of 
Ferantos,  and  aided  me  by  advandng  money, 
to  buy  tbe  pistol  with  which  I  did  the  klUhig. 
Personally  I  never  had  trouble  with  Ferantos, 
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or  no  caose  to  Injure  blm.  I  did  It  to  please 
Nickelos  aod  Minaky.  John  Zigouras. 

"Sworn  to  before  me  this  day,  at  7:22  p.  m.i 
February  18,  1898.  Walter  L.  Tbomaon,  In- 
spector of  Police." 

Tbe  defendant  was  a  witness  In  his  own  be- 
half on  the  trial.  He  testified  that  he  did 
make  the  above  statement  to  the  Interpreter 
at  the  police  station,  except  that  he  did  not 
say  that  he  shot  Ferantos  to  please  Nickelos 
and  Minaky.  He  testified  that  a  young  Greek, 
a  stranger  to  him,  not  the  interpreter,  Zerco, 
first  came  to  him  in  the  police  station  and 
talked  Greek  to  him.  and  advised  him  to  make 
such  a  statement  He  also  testified:  "I  was  very 
much  frightened,  and  Z  didn't  know  where  I 
am,  and  in  what  condition  I  am,  and  that 
man  talked  to  me  in  Greek,  and  I  told  him  the 
story,  and  he  said,  'You  are  a  fool  to  tell  it  in 
that  way.' "  Q'hat  a  young  Greek,  not  pro- 
duced as  a  witness,  did  converse  in  Greek 
with  the  defendant  at  the  t^iice  station,  be- 
fore Zerco,  the  interpreter,  arrived,  was 
shown  by  other  witnesEes.  Tbe  police  captain 
tried  to  use  him  as  an  interpreter,  but  he 
spoke  English  so  imperfectly  that  the  effort 
was  abandoned.  The  policeman,  Casassa,  who 
arrested  the  defendant,  testified  that  the 
young  Greek  interpreted  the  defendant  as 
saying  that,  "when  Ferantos  came  into  his 
room,  the  defendant  told  him  to  get  out,  and, 
instead  of  getting  out,  Ferantos  took  a  weap- 
on and  went  to  hit  him,  and  that  he  then  took 
tbe  pistol  from  bis  pocket  and  shot  him." 
Several  witnesses  testified  to  the  effect  that 
the  int«:preter,  Zerco,  was  directed  to  inform 
the  defendant  that  he  need  make  no  state- 
ment, as  it  could  be  used  against  blm;  and 
the  interpreter,  Zerco,  testified  that  be  did 
fully  so  inform  bim.  The  defendant  did  not 
testify  at  all  upon  this  point  The  defeadant 
in  bis  testimony,  gave  sabstantially  tbe  same 
version  as  did  De  Vamey  of  what  took  place 
in  the  kitchen  np  to  the  time  tbat  FUbIs  final- 
ly left  it  He  testified:  That  thereupon  Fer- 
antos said  to  blm,  "You  will  give  me  ten 
dollars,"  and  defendant  replied.  "I  haven't 
got  ten  dollars  to  give  yon;  when  I  had  mon- 
ey, Z  always  gave  it  to  you.  but  Z  haven't  any 
now  to  give  you."  That  Ferantos  then  said 
in  Greek,  referring  to  De  Vamey,  "This  here 
is  a  detective,— a  detective  policeman,— who  Is 
with  me,"  and  defendant  again  said,  "I 
haven't  any  money  to  give  you."  That  Ferantos 
then  told  De  Vamey  to  lock  the  door,  and  De 
Vamey  got  up  and  put  bis  back  against  It, 
and  then  Ferantos,  said,  "Now,  you  will  give 
me  ten  dollars  or  I  will  take  your  head,"  and 
tbat  be  took  a  poker  belonging  to  the  stove, 
and  lifted  It  iq>  as  If  to  strike  him,  and  again 
said,  "You  will  give  me  ten  dollan.  or  Z  will 
take  your  head."  That  the  defendant  then 
said,  "Don't  kill  me!  don't  kill  me,  Mr.  Feran- 
tos!" and  shouted.  "Helpl  helpl"   That  the 

.  d^endant  retreated  Into  his  bedroom,  fol- 
lowed by  Ferantos,  who  held  the  poker  so  as 
to  strike  him,  and  that  defendant  then  took 

-  Us  pistol,  which  waa  under  hia  plUow,  and 


shot  Ferantos.  He  added,  "I  thought  that, 
if  Z  did  not  he  would  kill  me."  Tbe  defend- 
ant was  corroborated  as  to  bis  cry  for  help 
by  one  Manoucas,  also  a  Greek,  who  testified 
tbat  be  heard  his  cries,  and  recognised  Ms 
voice;  but  the  Jury  evidently  did  not  believe 
him.  No  poker  was  found  in  def^idant's 
rooms.  A  broken  beer  glass  was  found  under 
the  tMKly  of  Ferantos  as  he  was  lifted  up.  A 
search  disclosed  that  Ferantos  had  some 
money,  a  diamond  stud,  a  watch  and  chain, 
but  no  weapon  upon  his  person.  The  autopsy 
tended  to  show  that  at  least  one  of  the  shots 
was  fired  into  the  prostrate  Irady  of  the  de- 
ceased. Ferantos  was  large  and  tall;  the  de- 
fendant a  small  man.  Evidence  was  given 
tending  to  show  that  Ferantos'  character  for 
violence  was  bad,  and  tbat  the  defendant's 
character  was  good.  The  case  was  clearly 
one  for  the  jury,  and.  but  for  the  exceptions 
now  to  be  noticed,  tbe  Judgment  should  be 
affirmed. 

One  Kusotwlos,  a  witness  for  the  defense, 
testified  that  the  character  of  the  deceased 
for  violence  was  bad.  On  cross-examination 
by  the  people,  the  witness  testified  that  be 
bad  considerable  feeling  against  the  de- 
ceased, and  added:  "Z  don't  like  him,  be- 
cause he  treated  me  very  badly.  I  treated 
bim  well.  Z  gave  him  to  eat  and  drink.  He 
nearly  killed  me  In  his  room.  Q.  You  had 
a  little  trouble  with  him?  A.  Yes,  sir;  Z 
was  afraid  of  him, "--and  he  pointed  to  a 
scar  on  his  own  forehead.  Redirect:  **I  ask 
you  to  state  what  that  trouble  waa.  (Objec- 
tion. Sustained.  Exception.)"  Tbe  trouble 
waa  a  new  fact  brought  out  by  the  people 
up(m  cross-examination.  Confessed  and  un- 
explained, it  tended  to  impair  the  force  ot 
the  direct  testimony.  Tbe  trouble  stated  and 
understood  might  have  removed  or  lessened 
the  discredit  whlcb  It  tended  to  produce, 
might '  have  restored  the  direct  evidence  to 
its  original  force,  and  possibly  have  Increased 
its  force.  It  was  dearly  competent  The 
general  rule  is  that  a  witness  may  upon  re- 
direct examinaUcm  explain  the  new  facts 
brought  out  upon  cross-examination.  People 
V.  Buchanan,  14C  N.  Y.  24,  39  N.  B. 
Clark  V.  Vorce,  15  Wend.  193.  The  main 
objection  to  permitting  this  explanation  is 
one  of  convenience.  Of  course,  the  trial 
should  not  be  prolonged  or  the  real  Issues 
obscured  by  tlie  trial  of  false  or  Immaterial 
ones.  This  calls  for  the  exerdse  of  good 
sense  upon  the  part  of  the  trial  court  In  lim- 
iting the  details  of  the  explanation,  but  it  does 
not  call  for  its  exclusion.  The  cases  cited 
tending  to  support  the  latter  ivoposltlon  are 
of  other  Jurisdictions.  While  the  range  In 
details  to  which  tbe  re-examlnatlon  mi^  ex- 
tend should  rest  largely  in  the  discretion  of 
the  court  to  the  end  that  Immaterial  issues 
may  not  arise,  enough  should  be  permitted 
to  prevent  a  part  of  the  trath  from  convey- 
ing a  false  impression.  We  cannot  say  that 
the  defendant's  case  was  not  prejudiced  by 
the  rnUn^ 
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The  defense  requested  the  court  to  cbarge 
the  Jury  "tliat  they  may  consider,  In  deter- 
mlnlng  as  to  whether  the  defendant  had 
ccasonable  gronnds  for  belieTiog  that  he  was 
in  Imminent  danger  of  death  or  great  person- 
al Injury  from  the  deceased,  that  the  de- 
ceased, prior  to  the  shooting,  had  made 
threats  to  the  defendant  that  he  would  kill 
or  injare'bim."   The  court  said:  "Befused, 
because  the  basis  for  making  It  Is  not  borne 
oat  by  the  evidence."   We  have  abeady  set 
forth  the  testimony  of  the  defendant  as  to 
the  threats  made  oj  Ferantos  Immediately 
before  the  defendant  shot  him.   The  threats 
of  the  deceased.  If  the  Jury  Aonld  have 
found  tliat  there  were  such,  should  have  been 
considered  by  them  In  determining  whether 
the  defendant  had  reasonable  grounds  for 
belleTlng  that  he  was  In  Imminent  danger  of 
death  or  of  great  personal  injury.    The  de- 
fendant would  naturally  act  upoii  appear- 
ances, and  the  law  judges  the  act  from  the 
standpoint  of  the  defendant's  reasonable  ap- 
prehensions from  the  appearances.   To  bold 
that  there  was  no  basis  in  the  evidence  for 
such  a  request  might  have  been  understood 
as  holding  that  the  defendant's  testimony 
was  not  true.   It  Is  suggested  that  the  court 
could  understand  the  request  as  referrli^  to 
threats  upon  some  former  occasion,  of  which 
there  was  no  evidence.  Such  misunderstand- 
ing by  the  court  would  no  less  prejudice  the 
defendant   This  is  a  capital  case.   The  evi- 
dence presents  a  crime  of  naked  and  mo- 
tiveless enormity.   The  defendant's  previous 
good  character  is  so  attested  that  we  natural- 
ly look  for  some  justification  or  excuse.  The 
defendant  proffered  the  justification  or  ex- 
cuse of  threatening  acts  of  violence,  made 
more  alarming  by  the  threatening  words  ac- 
companying them,  and  be  properly  asked  for 
an  explicit  Instruction  as  to  his  right  to  act 
according  to  the  import  of  the  threatening 
words.    It  may  be  that  other  parts  of  the 
charge  can  be  construed  as  covering  and 
complying  with  this  request;  but  the  differ* 
ence  between  a  direct  charge  upon  this  point, 
and  a  general  charge,  in  which  the  point 
needs  to  be  discovered  and  identified  by  con- 
structive processes,  may  involve  the  life  of 
the  defendant   It  is  quite  possible  that  this 
case  has  another  side  than  the  one  upon 
which  the  defendant  has  been  convicted. 
Therefore,  we  should  not  be  swift  to  destroy, 
but   Indulgent,   rather,  to   the  defendant's 
prayer  for  another  trial.   We  think  that  for 
these  errors  a  new  trial  should  be  granted. 

In  view  of  a  new  trial,  we  think  it  proper 
to  say,  with  respect  to  the  written  statement 
signed  by  the  defendant  at  the  police  station, 
that  upon  the  whole  evidence  touching  It,  It 
Is  far  from  clear  as  a  matter  of  fact— still 
less  as  a  matter  of  law— it  was  voluntarily 
made.  It  was  received  in  evidence  before 
the  defendant  had  testified  respecting  it  snd 
without  any  request  by  his  counsel  that  he 
should  be  permitted  to  testify.  In  this  re- 
spect the  case  differs  from  People  v.  Fox,  121 


Y.  448,  24  N.  JS.  923,  and  we  do  not  hold 
that  It  was  error  to  admit  the  statement; 
but.  In  view  of  the  testimony  subsequently 
given  by  the  defendant  respecting  It  we 
think  it  was  the  defendant's  right  to  have  it 
submitted  to  the  jury  whether  the  statement 
was  a  voluntary  one.  with  the  Instruction  to 
disregard  It  If  they  should  find  that  It  was 
not  The  statement  charges  Mlnaky  and 
NIckeios  with  Instigating  the  murder,  and 
fnmlshlng  defendant  with  money  to  buy  the 
pistol  to  accomidlsh  It  Mlnaky  was  a  wit- 
ness for  the  people,  and  testified  that  he  fur- 
nished the  defendant  with  no  money  to  buy 
a  pistol,  but  was  not  asked  respecting  bis 
alleged  instigation.  NIckeios  was  not  called. 
Apparently  this  part  of  the  defendant's  writ- 
ten statement  was  assumed  to  be  false.  De- 
fendant testified  that  it  was.  But  If  so  as- 
sumed, the  testimony  of  the  defendant  as 
to  bis  motive  or  the  provocation  given  blm  Is 
all  that  remains  to  show  why  be  shot  the  de- 
ceased. The  case  In  this  respect  Is  quite  un- 
Uke  People  v.  Meyer,  162  N.  Y.  357,  50  N. 
E.  768.  There  the  confession  of  the  defend- 
ant was  80  completely  in  harmony  with  all 
the  facts  and  circumstances  otherwise  proved 
as  to  carry  conviction  to  the  mind  that  the 
defendant  voluntarily  made  It  because,  as 
he  In  effect  expr^aed  It,  it  was  of  no  use 
to  make  a  denial,  or  tell  anything  but  the 
truth,  because  the  facts  spoke  for  themselves. 
The  defendant  did  not  request  that  the  ques- 
tion whether  the  statement  was  a  voluntary 
one  be  submitted  to  the  jury,  and  thus  per- 
haps waived  his  right.  We  need  not  decide, 
as  upon  a  new  trial  the  question  may  not 
arise.  The  testimony  of  the  witness  Manou- 
cas,  to  the  effect  that  Ferantos  and  a  Frencli- 
man  called  upon  him  In  Sixteenth  streef, 
the  day  of  the  homicide,  between  noon  and 
1  o'clock,  and  that  Ferantos  said:  "Now  I 
will  go  to  a  place  In  Fifteenth  street  and  I 
will  ask  for  ten  dollars  from  the  man  tliere. 
Then,  if  I  do  not  get  the  ten  dollars,  I  will 
break  the  umbrella  on  his  head,  and  I  will 
make  his  head  as  soft  as  dough,"— was 
stricken  out  upon  the  objection  of  the  peo- 
ple, apparently  because  the  man  referred  to 
was  not  identified  with  the  defendant  At 
the  time  of  this  ruling  the  Identification  was 
not  so  clear  as  it  afterwards  became.  It  is 
^bable  that  npon  another  trial,  If  the  tes- 
timony Is  desired,  the  Identification  will  be 
made  in  due  time.  If  It  is  true  that  the 
case  has  no  mitigating  features,  another  trial 
will  more  clearly  show  it  The  judgment  of 
conviction  should  be  reversed,  and  a  new 
trial  granted. 

PARKER,  0.  J.  (dissenting).  The  facts  of 
this  case  are  so  fully  and  carefully  stated  In 
the  opinion  of  Judge  LANDON  that,  for  the 
sake  of  brevity,  they  are  adopted  In  this  ex- 
pression of  dissent  from  the  views  therein 
relating  to  certain  exceptions  taken  upon  the 
trial.  A.  summary,  however,  of  the  prom- 
inent facts  is  necessary  In  order  to  present 
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aptly  the  questions  as  to  which  we  are  at 
railance.  They  aie  as  follows:  On  the  18th 
day  of  Febniaiy,  1899,  the  defendant  fixed 
four  pistol  sbotii  into  the  body  of  Sarantoa 
Ferantos.  killing  him.  Emll  J.  De  Yarney, 
an  eyewitness,  so  testified,  and  the  defend- 
ant  admitted  it.  No  (me  idse  saw  tiie  sfaoot- 
tag,  and  the  witness  and  the  defendant  dlfTw- 
ed  mainly  as  to  the  circumstances  Immedi- 
ately preceding  the  shooting,  and  as  to 
whether  all  the  shots  were  fired  before  Feran- 
tos fell,  or  whether  the  last  three  were  fired 
Into  ills  iMdy  after  be  had  fallen.  I>e  Var- 
testified  that,  while  he  and  Ferantos 
were  drinking  beer,  defendant  passed 
through  the  room  Into  an  adjoining  bedroom, 
where  the  defendant  was  accustomed  to 
sleep,  and,  without  saying  a  word,  fired  there- 
from nptm  Ferantos,  who  at  once  fell  to  the 
floor;  the  defendant  advancing,  and  firing 
three  other  shots  in  sapid  snccesslon  while 
the  body  was  upon  the  floor.  De  Vamey  also 
said  that,  prior  to  the  shooting,  there  was  no 
appearance  of  hostility  or  unfriendliness  be- 
tween the  defendant  and  Ferantos.  Tlie  re- 
sult of  the  autopsy  tended  to  support  the  tes- 
timony of  De  Vamey,  for  It  stroi^Iy  ii^l- 
uated  that  sune  of  the  fonr  bullets  that  were 
found  In  the  body  of  Ferantos  were  fired  aft- 
er he  had  fallen  upon  the  floor,  in  this  cm- 
nection  Z  quote  fmn  Qie  record  part  of  the 
examination  of  the  defendant  1^  his  oonnsel: 
"Q.  How  many  shots  did  yon  Ore?  A.  I  dont 
know.  I  couldn't  telL  I  don't  know  how 
many  times.  The  Interpreter:  He  says.  It 
I  hadn't  done  It,  he  would  have  klUed  me. 
He  would  hare  taken  my  head-  off.'  When 
he  said  to  the  stranger  to  stand  at  the  door, 
and  came  at  me  with  the  Iron,  then  I  fired 
once,  and  thea  he  fell;  and  I  don't  know 
how  many  times  I  fired  again."  Ttdu  part 
of  the  testimony  of  the  defendant  corroborat- 
ed De  Vamey,  In  so  far  as  he  testified  that 
Ferantos  fell  after  the  first  shot,  and  that 
the  other  diets  were  fired  into  his  body  after 
he  was  down;  but  the  witness  immediately 
corrected  this  testimony  by  denying  that  he 
fired  at  Ferantos  after  he  had  fallen  npon 
the  floor,  axtd  Inslstlt^  that  all  of  the  shots 
were  fired  at  him  whUe  be  was  standing  or 
falling.  The  claim  of  the  dtfendant  up<m 
the  trial  was  ttiat  he  shot  Ferantos  in  self- 
defense.  He  testified,  In  effect,  that  Feran- 
tos demanded  money  of  him,  and,  when  he 
refused  to  give  it,  that  Ferantos  said,  "Xow, 
yon  will  give  me  ten  dollars,  or  I  will  take 
your  head,"  and  at  once  took  up  an  Iron  pok- 
er, and,  raising  It  as  if  to  strike,  said,  "You 
will  glTO  me  ten  dollars,  or  I  will  take  your 
head;"  that  the  defendant  begged  Ferantos 
not  to  kill  him,  retreating  at  the  same  time 
into  the  bednxmi,  where  he  took  the  pistol 
from  under  the  pillow  and  shot  Ferantos. 
The  defendant  further  testlflcd  tiiat  he  tie- 
lleved,  at  the  time  he  fired  the  shots,  that 
his  life  was  In  danger,  and  that  he  would 
have  been  killed,  had  he  not  Shot  Fei-antos. 
This  version  of  the  matter  De  Vamey  flatly 


contradicted,  and  it  was  sfaowa  by  otbera 
that  up<m  the  person  of  Ferantos  was  foniid 
money  and  Jewelry,  bnt  no  weapcm  of  any 
kind,  while  u  lamination  tit  the  room 
failed  to  dlsdose  the  presmce  of  an  Iron 
poket.  Under  the  dead  man  was  fonnd  a 
broken  beer  ghiss,  from  which  De  Vamey 
testified  Ferantos  had  beoi  drinking;  and 
there  was  oQier  evidence  that  he  had,  bat  a 
few  mlnntes  before,  obtained  some  beer  for 
tiie  purpose  of  drinking  it 

After  the  testimony  had  been  closed*  and 
counsel  lud  submitted  their  addresses  to  the 
Jury,  the  recorder,  In  a  charge  rarely  snr. 
passed  In  the  accuracy  with  which  are  ap- 
plied the  apiHToprlate  legal  principles  to  the 
situation  presented  by  the  evidence,  submit- 
ted the  case  to  the  Jury,  with  the  result  of 
a  verdict  of  murder  in  the  first  degree.  If 
we  were  satlefled  that  the  verdict  thus  ren- 
dered was  against  the  weight  of  evidence, 
or  against  law,  or  that  Jaatice  required  a  new 
trial.  It  would  be  onr  doty  to  reverse  the 
Judgment  of  conviction  entered  cm  H^b  ver- 
dict, whether  or  not  any  exoeptlons  had  been 
taken  pointing  out  errors  of  law.   Code  Cr. 
Proc.  S  62&   But  we  are  agreed,  not  only 
that  the  evidence  presents  a  question  for  the 
Jury  as  to  whether  the  defendant  was  gollty 
of  the  crime  of  mnrdw  in  the  first  degree, 
but  also  that  it  so  strcm^y  snpports  the  ver- 
dict rendered  that  an  occasion  is  not  presoit- 
ed  which  will  permit  the  exercise  of  the  great 
power  conferred  npon  this  court  by  the  sec- 
tion above  referred  to.  which  was  intmded 
for  the  purpose,  amcmg  others,  of  enabling 
the  appellate  court  to  assnre  an  accused  a 
fair  trbU,  and  protect  him  from  a  eonvlcMon 
based  upon  Inadequate  evidence.   There  is 
another  section  of  Uie  Ckide  of  Oriminal  Pr»- 
cednre,  that  onght  not  to  be  lost  sight  of  by 
the  courts  In  reviewing  Judgments  of  convic- 
tion, which  provides:  "After  hearing  the  ap- 
peal the  court  must  give  jndgment,  without 
regard  to  technical  errors  or  defects  or  to  ex- 
ceptions which  do  not  affect  the  substantial 
rights  of  the  parties."  Code  Cr.  Proc.  i  542. 
This  statute  has  been  frequent^  invoked  In 
cases  where  the  defendant  was  convicted  of 
murder  In  the  first  degree  (People  v.  Chacon, 
102  N.  X.  669.  «  N.  E.  303;  People  v.  Way- 
man.  128  N.  T.  586,  27  N.  BL  1070;  People 
V.  Fanning,  181  X.  Y.  m  30  N.  G.  509);  and 
it  should  be  ai^lled  in  every  case  where  It 
is  apparent  that  the  technical  errors  of  whicli 
complaint  is  made  do  not  affect  the  substan- 
tial righte  of  the  parties,  because.  In  criminal 
cases,  the  people,  as  well  as  the  defendant, 
have  rights  which  require  that  the  salutary 
rule  provided  for  by  section  542  should  be 
fairly  enforced  and  administered,  so  as  to 
foster  the  public  policy  therein  embodied  for 
the  purpose  of  serving  the  ends  of  criminal 
Justice.  If  It  be  true,  therefore,  that  the  two 
exceptions  which  are  considered  In  the  pre- 
vailing opinion  point  out  technical  error,  and 
it  seems  to  me  very  dear  that  they  do  not, 
they  shpuld  be  disregarded,  if  It  appears 
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that  the  sabatantlfll  rfgbta  of  the  defendaot 
were  not  affected  by  the  rulings  of  the  court 
to  which  they  refer. 

One  of  these  exceptions  was  taken  to  the 
refosal  of  the  court  to  charge  the  following 
request:  "They  may  consider,  in  determin- 
ing as  to  wfaethw  the  defendant  bad  reason- 
Able  grounds  for  believing  that  he  was  in 
imminent  danger  of  death  or  great  personal 
Injmy  from  the  deceased,  that  the  deceased, 
prior  to  the  shooting,  had  made  threats  to  the 
defendant  that  he  would  kill  or  Injure  him." 
The  court  stated  Its  reason  for  refusing  this 
request  as  follows:  "The  fourth  request  is 
refused,  because  the  basis  for  making  It  Is 
not  l>orne  out  by  the  evidence. *'  If  the  re- 
quest referred  to  threats  on  the  part  of  Fer- 
autos  to  kill  or  Injure  the  defendant,  made 
priOT  to  the  occasion  which  resulted  In  the 
death  of  Ferantofl  at  the  hands  of  the  defend- 
ant which  was  the  way  the  court  understood 
It  then  the  request  was  properiy  refused,  for 
the  record  contains  no  such  evidence.  If  the 
threats  referred  to  in  the  request  were  those 
testified  to  by  the  defendant  as  occurring  al- 
moet  immediately  preceding  the  shooting, 
then  the  refusal  of  the  court  was  Jostlfled 
and  proper,  for  the  reason  that  the  court  had 
folly  and  fairly  charged  the  Jury  up<Hi  this 
subject  as  will  fully  appear  from  the  fol- 
lowing extracts  from  the  chaise:  "The  de- 
fendant has  taken  the  witness  stand  In  his 
own  behalf.  He  has  tcstlQed,  iu  substance, 
that  the  deceased  seized  a  poker,  and  threat- 
ened to  IcUl  him.  If  he  did  not  give  him  the 
sum  of  ten  dollars;  I  think  he  used  the  words 
threatened  to  knock  his  head  oB';  that  the 
defendant  told  him  he  had  no  money  to  give 
blm;  that  he  wlthdi-ew  Into  the  Inner  room, 
and  went  to  a  bed  there,  and  took  from  be- 
neath the  pillow  of  the  bed  the  revolver  wltii 
which  the  shooting  was  done;  and  that  he 
stepped,  I  think  he  said,  two  paces,  or  a  few 
paces,  from  the  bed,  and  shot  the  deceased 
before  the  deceased  entered  the  room  where 
he  was;  and  he  states  that  he  fired  the  shots 
rapidly,— that  Is,  he  Illustrated  to  you  as  If  he 
fired  the  shots  In  rapid  succession.  The  num- 
ber of  shots  he  was  not  certain  of;  but  he 
fired  shots— he  could  not  tell  the  number— at 
the  deceased  as  the  deceased  was  going  to- 
wards the  threshold  of  the  Inner  room.  He 
testified  that  at  the  time  he  fired  those  shots 
be  believed  his  life  was  In  danger,  and,  act- 
ing on  that  belief,  he  fired  the  shots  at  the 
deceased.  Now.  gentlemen  of  the  jury,  that 
testimony  on  the  part  of  the  defendant  raises 
a  defense  known  in  law  as  'self-defense';  and 
upon  what  constitutes  self-defense  I  will  read 
to  you  the  opinions  of  our  highest  court  to 
guide  you  In  your  determination  as  to  wheth- 
er or  not  this  defendant  was  justified  In  fir- 
ing that  revolver  at  the  body  of  the  deceas- 
ed." The  court  then  read  extracts  from  the 
opinions  In  several  cases  In  this  court  after 
which  the  charge  continued  as  follows:  "If 
this  defendant  believed— honestly  believed— 
that  be  was  In  imminent  danger  of  death  or 


of  great  bodily  harm  at  that  time,  and  that 
there  were  no  means  of  escape  with  safety, 
except  by  firing  these  shots  at  the  deceased's 
perscm,  then  he  was  jostlfled  In  so  doing,  and 
should  be  acquitted.  The  Uw  of  self-defense 
Is  founded  <q>on  the  law  of  necessity.  That  is 
an  Instinctive  rale  ot  action  In  all  human  be- 
ings,—the  law  of  necessity,— and  that  Is  what 
the  law  of  self-defense  Is.  These  rules  formu- 
lated by  the  courts  are  In  conformity  with 
that  law,  and  If  this  defendant  honestly  be- 
lieved at  that  time  that  he  was  In  Imminent 
danger  of  death  or  of  great  bodily  harm,  and 
that  there  were  no  means  for  him  to  escape 
with  safety  from  that  danger,  bnt  by  firing 
those  shots,  then  he  was  justified  in  so  doing, 
and  he  is  entitled  to  a  verdict  of  acquittal." 
At  the  request  of  the  counsel  for  the  defend- 
ant the  court  further  charged  the  jury  in 
relation  to  this  subject  as  follows:  "It  is  not 
necessary  for  the  jury  to  believe  or  find  that 
the  defendant  waa  actually  in  danger  of  death 
or  great  personal  Injury  at  the  time  be  shot 
the  deceased,  bat  the  defendant  had  the  right 
to  act  on  the  appearances  as  they  appeared 
to  him  at  the  time;  and,  If  he  had  reasonable 
ground  for  the  belief  of  Imminent  danger,  he 
was  justified  In  shooting  the  deceased,  and 
should  be  acqoltted.  *  *  *  If  there  Is  a 
reasonable  doubt  as  to  whether  the  defendant 
waa  acting  under  a  reastmable  belief  that  he 
was  In  imminent  danger  of  death  or  great 
personal  hijury  from  the  deceased  when  be 
shot  the  deceased,  the  jury  must  give  the  de- 
fendant the  beae&t  of  the  doubt  and  acquit 
him.  •  •  •  The  jury  may  consider  the 
condition  of  the  defendant  and  the  deceased 
at  the  time  of  the  shooting;  and,  if  the  jury 
believe  that  the  deceased  attacked  the  de- 
fendant with  an  Iron  poker,  and  the  defendant 
had  reasonable  ground  to  believe  that  great 
personal  injury  was  to  be  Inflicted  upon  him, 
and  that  danger  was  Imminent  he  was  justi- 
fied In  killing  the  deceased.  *  *  *  In  de- 
termining the  question  as  to  whether  the  de- 
fendant had  reasonable  grounds  to  believe 
that  he  was  hi  imminent  danger  of  death  or 
great  personal  injury  from  the  deceased,  the 
jury  are  not  to  be  governed  by  what  their 
belief  would  be  under  similar  circumstances, 
bnt  are  to  consider  what  the  defendant  be- 
lieved at  the  time  of  the  shooting;  and.  If  the 
defendant  honestly  believed  that  It  was  nec- 
essary to  shoot  deceased  In  order  to  save 
himself  from  death  or  great  personal  Injury, 
the  jury  must  acquit  the  defendant  •  •  « 
The  jury  may  take  Into  consideration  the 
reputation  of  the  deceased  for  violence,  and 
the  defendant  was  justified  at  the  time  of  the 
shooting  In  taking  Into  consideration  the  bad 
character  of  the '  deceased.  The  defendant 
was  justified  In  taking  into  consideration  the 
reputation  of  the  deceased  for  violence;  and 
if  bis  reputation,  coupled  with  that  attack 
made  upon  the  defendant  by  the  deceased 
with  the  poker,  afforded  a  reasonable  ground 
of  belief  to  the  defendant  that  he  was  In  Im- 
minent danger  of  death  or  of  great  persona? 
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tBjtiiT.'  tbe  jury  must  acquit  the  defendant" 
It  will  be  tseen..  ttaerefOTe.  that  if  the  request 
which  wag  refused  referred  to  the  threats 
that  Ihe  dcfoidant  teatlfled  were  made  Im- 
mediately preceding  the  shooting,  and  the 
court  did  not  so  nnderatand  It,  and  so  stated 
to  counsel,  the  subject-matter  of  it  had  al- 
ready been  fully  and  fairly  covered  In  the 
charge  in  chief,  and  the  d^eodant  was  not 
entitled  to  have  it  agahi  charged,  and  It  nec- 
essarily follows  that  the  refusal  to  diarge 
as  requested  was  not  error. 

The  other  exception  relied  upon  for  the  re- 
▼ersal  of  the  Judgment  was  taken  to  a  rul- 
ing of  the  court  refusing  to  allow  a  witness, 
who  was  called  to  prove  that  the  general 
ntatlon  of  the  deceased  for  violence  was  bad, 
and  who  said  on  cross-examination  that  be 
had  had  a  little  trouble  with  the  deceased,  to 
state  on  his  redirect  examination  what  that 
trouble  was.  That  evidence  tending  to  show 
specific  acts  of  violence  towards  the  witness 
Is  Inadmissible  is  weU  settled.  In  People 
T.  Druse,  lOB  K.  T.  666,  8  N.  B.  7S3.  the 
Judgment  under  review  convicted  the  de- 
fendant of  murder  in  the  first  degree,  and  the 
court  said:  "The  rule  Is  that,  after  evl- 
dence  has  been  given  by  a  defendant  tending 
to  show  that  the  homicide  was  committed  In 
seU-defense.  be  may  follow  it  by  proof  of 
the  general  reput^on  of  the  deceased  for 
quarrelsomeness  and  ■  violence.  But  a  de- 
fendant is  confined  to  proof  of  general  rep- 
utation, and  evidence  of  specif  acts  ot  vio- 
lence towards  third  persons  is  Inadmlseible." 
Citing  People  v.  Lamb.  41  N.  Y.  360,  371; 
Bggler  T.  Pet^e^  66  M.  Y.  642,  and  Thomas 
T.  People,  67  N.  Y.  218.  Bnt  the  contention 
Is,  as  I  understand  it,  that  while  evidence 
touching  any  trouble  with  the  witness  was 
not  admissible  as  evidence  tn  chief,  yet  the 
door  was  opened  for  Its  admlsslm  by  the 
cross-examination.  The  witness  testified  on 
his  direct  exambiatlon.  In  ^ect,  that  the 
gmeral  reputation  of  the  deceased  In  the 
community  for  violence  was  bad,  and  the 
character  of  ^Is  testimony  was  such  as  nat- 
urally led  the  learned  district  attorney,  who 
conducted  the  trial  with  ability  and  at  the 
same  time  with  a  careful  observance  of  the 
rights  of  the  defendant,  to  cross-examine  the 
witness  as  follows:  "Q.  You  have  consld* 
erable  feeliog  against  the  deceased,  I  should 
judge?  A.  Yea,  sir;  I  don't  like  him,  be- 
cause he  treated  me  very  badly.  I  treated 
him  well.  I  gave  him  to  eat  and  to  drink. 
Q.  Then  you  had  a  little  trouble  with  him 
yourself?  Answer  'Yea^  or  'No.'  The  In* 
terpreter:  He  says,  *He  nearly  killed  me  in 
his  room.'  He  says  he  bad.  He  says,  'Yes.' " 
It  wUl  be  observed  that  the  district  attor- 
ney was  attempting  to  show,  as  vnis  his  right 
on  cross-examination,  bias  on  the  part  of  the 
witness;  but  he  was  careful  to  avoid  any 
Inquhry  as  to  whether  the  deceased  or  the 
[Witness  was  at  fault  He  contented  him- 
self with  showing  a  feeling  of  bos^llty  on 
the  pa^  of ,  the  witness  towards:  the  dead 


man;  but,  notwithstanding  that  his  qnestloxi 
confined  the  witness  to  the  answer,  "Yes,**  or 
"No,"  as  to  whether  he  had  had  trouble  with 
the  deceased,  the  Intwpreter  said  that  the 
witness  replied  to  cme  ot  the  questions,  "Be 
nearly  killed  me  in  his  room,"  and  the  de- 
fendant's counsel  qult^y  seized  upon  this 
answer,  which  was  not  called  out  by  the 
district  attorney,  as  an  excuse  to  get  before 
the.  jury  an  occurrence  which  he  well  knew 
be  had  no  right  to  ^ve.  His  ruse  Is  ap- 
parent from  the  fact  that  instead  of  claim- 
ing that  the  evidence  was  competent  gener- 
ally, he  said  to  the  court  In  recfponse  to  its 
ruling  that  the  evidence  was  not  admlsalble: 
"I  submit  he  [referring  to  the  district  at- 
torney] has  (^oied  the  door."   There  wonld 
have  been  some  foundatlwi  for  this  claim, 
had  the  district  attorney  called  -out  the  state- 
ment of  the  witness  that  the  deceased  nearly 
killed  him  In  his  room;  but  as  we  have  ob- 
served, nothing  of  the  kind  was  dtme.  On  the 
contrary,  the  question  In  terms  confined  the 
witness  to'the  answer,  "Yes,"  or  "No,"  to  the 
query  whether  he  had  bad  trouble  with  the 
deceased,  and  he  was  therefwe  not  responsi: 
ble  for  the  statement  Interjected  by  the  wit- 
ness, and  hence  there  was  no  foundation 
for  the  claim  of  counsel  that  such  interjec- 
tion omstltnted  such  an  opening  of  the  door 
by  the  district  attorney  as  would  let  In 
the  history  of  a  transaction  otherwise  Inad- 
missible. 

On  the  way  to  this  point  I  have  said*  as 
one  step  In  the  ailment  in  scrpport  of  the 
ruling  of  the  trial  court  that  It  was  the 
right  of  the  district  attorney  to  hiquire-  of 
the  wltness,^  on  cross-namlnatlon,  whether 
he  entertained  lU  feeling  towards  the  deceas- 
ed. This  is  80  because  the  direct  testlniony 
of  the  witness  was  directed  to  the  inquiry 
whether  the  deceased  had  a  g^^neral  reputa- 
tion for  being  violent  His  general  reputa- 
tion, theivfore,  in  this  reject  and  in  this 
req>ect  only,  was  at  Issue,  and  to  that  extent 
the  district  attorney  was  called  upon  to  de- 
fend his  general  reputation.  The  witness 
having  testified  that  the  general  r^utaUon 
of  the  deceased  In  this  respect  was  bad,  the 
district  attorney  was ;  at  liberty  to  inquire 
whether  the  witness  hod  any  111  feeling 
agahtst  the  6eaA  man.  Whether  this  111 
feeling  were  well  founded  or  vritbout  any 
reasonable  basts  was  of  no  moment  fpr  It 
was  Bufllclent  for  his  purpose  to  i»ove  that 
he  was  prejudiced  against  the  dead  man, 
that  such  fact  might  be  considered  by  the 
jury  hi  determinbig  the  weight  that  should 
be  given  to  his  testimony.  Bapalj^s  Law 
of  Witnesses  (page  338)  states  the  rule  as 
follows:  "If  the  witness  admlte  on  cross- 
examination  that  he  entertains  unkind  feel- 
ings towards  the  party,  it  seems  that  be  can- 
not be  asked  the  cause  of  those  feelings. 
Prejudice  may  be  shown,  but  the  facts  and 
circumstances  causing  such  prejudice  cannot 
be  stated  In  detail."  In  1  Thomp.  Trials,  p. 
398,  it  is  said:  "The  rule  is  that  the  witness 
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vamy  be  Intutogated  as  to  tbe  'state'  of  ble 
fedbwa  towards  one  of  the  parties,  but  tbat 
It  Is  not  competoit  to  InQulre  Into  the  'cause* 
of  mcb  feehngs."  In  State  t.  Glynn.  SI 
Vt  577,  it  waa  held  that  the  taqqixj  pot 
to  the  witness  aa  to  whether  he  is  un- 
friendly to  the  party  against  whom  he  baa 
testified  la  so  far,  coUateial  to  the  Issue  fbat 
detafl  will  not  be  permitted,  but  only  the 
liMpilry  whetbei  he  Is  nnfirlendly  or  not  In 
Folk  V.  StatOr  02  Ala.  287.  It  was  held  tbat 
the  enmity,  or  unfriendliness  of  a  witness  to 
the  person  against  whom  he  testified  may 
be  shown,  to  enaUe  the  jniy  the  better  to 
detennlne.  In  eonnectton  if^tb  other  evidence, 
what  weight  sbonld  be  accorded  to  the  wit- 
ness, but  that  It  Is  not  pamlBslble  to  j/nve 
tbe  detaUa  of  a  qnairti  or  difficulty  whl<A 
giTe  rise  to  the  enmity  or  mifrlendllnees.  In 
Cbnrets  T.  Field,  81  Oa.  258,  a  witness  who 
bad  testified  against  the  plalntifl  aa  crbss- 
ocamlnatlan  testified  that  he  had  unkind 
feelings  towards  the  plalutlfC.  The  defend- 
ant UiereinKm  insisted  that  It  waa  his  right 
open  redirect  examination  to  ascertain  the 
caitw  of  those  feelings,  and  the  witness  was 
pmnitted.  against  tile  obJectkn  and  excep- 
tion of  tbe  pUdntUC,  to  give  the  details  of  the 
trouble  between  him  and  the  plaintUC.  On 
appeal  tills  was  held  to  be  error,  pad  the 
Judgment  In  faTor  of  tiie  defendant  waa  re- 
versed. Other  cases  to  the  same  general 
effect  are  Bishop  t.  State.  9  Oa.  121,  Gomell- 
U8  T.  State,  12  Ark.  782,  800.  and  Butler  t. 
State,  M  Ark.  480.  Our  attention  has  not 
beoi  calted  to  any  authoritiea  asserting  a 
different  rule.  In  People  t.  Bwdumas,  146 
N.  Y.  24.  S9  N.  E.  8M.  this  role  waa  not  the 
subject  of  discussion.  There  the  defendant, 
on  cross-examination  of  the  people's  witness. 
Inquired  aa  to  a  conversation  between  the 
witness  and  the'  coroner,  and  the  court  Just- 
ly said:  "It  was  proper  enough,  and  Just 
tbat  the  Jury  should  be  placed  in  possesslou 
at  what  the  conversation  actually  was. 
*  *  *  Even  If  the  cross  examination  has 
be^  aa  to  Cacta  not  admlsirible  in  evidence, 
the  rule  seems  to  be  that  the  witness  may 
be  re-examined  as  to  evidence  so  given." 
Bat  In  this  case,  as  we  have  seen,  the  dis- 
trict attorney  did  not  on  hie  croes-examl na- 
tion, inquire  of  the  witness  touching  any 
transactions  between  him  and  the  deceased, 
tmt  Instead,  kept  well  within  the  rule 
which  entitled  him,  on  cross-examination,  to 
Inquire  of  the  witness  whether  be  entertain- 
ed hostile  feelings  towards  the  deceased. 
It  follows  that.  If  the  view  expressed  be 
sound,  the  court  was  right  In  sustaining  the 
objection.  But  It  the  rule  were  otherwise 
than  as  asserted  by  the  cases  cited,  and  any 
aathorlty  could  be  found  for  the  proposition 
that  a  mere  inquiry  on  cross-examination  as 
to  whether  the  witness  was  at  enmity  with 
the  deceased  operated  to  open  the  door,  so 
aa  to  let  In  on  redirect  examination  evidence 
wbldi  this  court  asserted  In  Pet^le  v.  I>m8e, 
waga,  waa  Inadmissible  it  would  be  onr  duty, 


In  obedience  to  the  command  of  aecUon  542  ot 
the  Oode  of  Crhnlnal  Procedure,  to  disregard 
the  error;  for.  If  ever  there  was  a  case  In 
which  the  evidence  occluded  could  have  so 
Inqwrtant  effect  upon  the  result  this  is  such 
a  case.  The  Judgment  of  conviction  should 
be  affirmed. 

MARTIN  and  YANN,  JT..  concur  witii 
LAN2X)N,  J.,  for  reversal.  BARTLETT,  J., 
concurs  with  LANDON,  J.,  on  first  ground 
stated  In  hla  oplnlmL  O'BRIEN  and 
HAIGSS,  concur  with  PARKER,  OL  J., 
for  afflrmance. 

Ju^;ment  of  conviction  reversed,  etc. 


  (sa  N.  T.  m) 

FLOUB  OTFY  NAT.  BANE  T.  WIDBNBB 
et  aL 

(Court  of  Appeals  of  New  Ymk.  June  5,  1900.) 

PABTNSRSHIP  —  PURCHASE    OP  PABTHBa'S 
SHARE— ASSUMPTION  OP  FIRH 
INDBBTEDNBSS. 

Defendant  purchased  the  Interest  of  <me  ot 
two  partners  in  the  firm  baldness,  subject  to 
the  firm  debts.  A  note  executed  in  the  name 
of  the  new  firm  by  the  partner  who  had  also 
been  a  member  of  the  old  firm  was  given  to 
glalntiit  in  renewal  of  a  note  of  the  old  finn. 
The  partner  who  renewed  the  note  Informed 
plaintiff  that  defendant  was  a  member  of  the 
new  firm.  The  books  of  the  new  firm,  to  which 
defendant  had  access,  showed  the  renewal  note 
to  have  t>een  executed  by  the  new  firm.  Htid 
that  though  defendant  did  not  actively  partici- 
pate in  the  firm  boainess,  he  Is  chargeable  with 
what  the  books  would  have  revealed,  and  hence 
estopped  to  deny  tbat  the  transaction  was  with- 
out nia  knowleoge  or  consent  and  Is  liable  w 
the  renewal  note. 

Appeal  from  supreme  oonrt  appelate  divi- 
sion, Fourth  department 

Action  by  the  Flour  Cl^  National  Bank 
against  Charles  A.  Wldener  and  others. 
From  a  Judgment  of  the  appellato  division 
(48  N.  T.  Supp.  492)  overruling  said  defend- 
ant's exceptions,  denying  his  motion  for  a 
new  trial,  and  ordering  a  Judgment  for  plaln- 
tifC  on  a  verdict  directed  the  tclal  Judge, 
he  appeals.  Affirmed. 

Horace  L.  Bennett  for  appellant  Joseph 
8.  Hunn,  for  respondent 

BARTLETT,  J.  The  material  facts  out  of 
which  this  controveny  arises  are  as  follows: 
Smith  &  Petrle  were  engaged  In  the  wall-pa- 
per business  in  the  city  of  Rochester  from 
1890  to  May  23,  1894.  During  that  time  they 
kept  a  bank  account  with  the  plaintiff.  On 
the  21st  of  March,  1894,  the  plaintiff  discount- 
ed a  note  of  tbe  firm,  payable  In  three 
months,  for  $600.  The  proceeds  of  this  dis- 
count were  used  in  the  business  of  the  firm. 
On  tbe  23d  of  May,  1894,  by  a  written  agree- 
ment between  the  parties,  Petrle  sold  and 
transferred  to  the  defendant  Wldener  his  In- 
terest In  the  firm  of  Slnltb  &  Petrle,  including 
the  goods,  stock,  fixtures,  accounts,  and  other 
property  specifically  enumerated.  The  agree- 


Digitized  by  Google 


472 


57  NORTHBASTEBN  BEPORTEB. 


<N.  r. 


-ment,  among  other  tblngs,  stated,  "This 
transfer  is  made  subject  to  all  existing  debts 
and  demands  due  and  to  become  dae  by  said 
Arm,  which  Is  hereby  covenanted  and  agreed 
does  not  exceed  the  sum  of  three  thousand 
dollars."  It  was  agreed  that  the  pnqterty 
transferred  would  inventory  at  a  sum  not 
less  than  f8,000.  Wldener  paid  for  the  prop- 
erty by  a  conveyance  of  certain  real  estate, 
and  a  cash  payment  of  f200.  The  note  re- 
ferred to  fell  due  in  June.  18M,  and  was 
renewed  by  Smith,  who  signed  the  renewal 
note  In  the  name  of  the  firm  of  Albert  E. 
Smith  &  Co.,  the  style  under  which  Smith 
and  Wldener  continued  the  bmlness.  Smith 
testified  that  when  this  note  was  taken  to 
the  bank  the  (rfficer  who  passed  upon  the 
transaction  remarked  that  there  had  been  a 
change  In  the  firm,  and  asked  If  Wldener  was 
now  interested  in  the  business.  He  also  ask- 
ed If  tt  was  Wldener,  the  lawyer  In  the  Ar- 
cade Building.  These  Inquiries  were  answw- 
ed  by  &nith  In  the  affirmative.  It  ^us  ap- 
pears  that  Wldener's  credit  was  an  element 
In  the  renewal  of  the  Smith  &  Petrle  note. 
In  S^itember,  1884,  when  this  last  note  fell 
due,  it  was  renewed  in  like  manner.  On  the 
4th  of  December,  t8S4,  Wldener  sold  out  his 
Interest  In  the  firm  to  Smith,  and  the  latter 
,  made  a  general  assignment  for  tiie  b«iiefit  of 
creditors  the  same  day.  When  the  last  re- 
newal note  fell  due,  on  the  28d  of  December, 
18D4,  payment  was  demanded  by  the  plain- 
tiff and  refused,  and  thereupon  this  action 
vras  begun  against  &nlth,  Wldener,  and  two 
tndorsm  of  the  note.  Wldener  defoids  this 
action  on  the  ground  that  he  received  the 
transfer  of  the  firm  property  from  Smith  ft 
Petrle  subject  to  all  existing  debts  and  de- 
mands due  and  to  become  due  by  said  firm, 
but  that  tiie  provisions  at  the  written  agree* 
ment  created  no  personal  liability  as  to  him 
for  the  debts  of  the  <AA  firm.  It  Is  argued 
cm  behalf  of  Wldener  that  he  occu^es  the 
same  position  as  the  grantee  of  real  estate 
whO'purdused  subject  to  a  mortgage  Incum- 
brance, but  does  not  covenant  to  pay  the 
same.  It  is  not  necessary  to  consider  this 
point,  as  it  appears  that  the  matter  of  the 
renewal  of  the  original  note  of  March,  1894, 
In  the  following  June  and  September,  was 
a  matter  of  entry  In  the  books  of  the  firm  of 
Albert  B.  Smith  &  Co. 

Wldener's  contention  is  that  he  bad  noth- 
ing to  do  with  the  business,  although  a  gen- 
eral partner.  He  testified:  "I  did  practical- 
ly nothing  in  reference  to  the  business  in 
which  Z  bad  bought  an  interest.  Smith  con- 
tinued to  conduct  the  business,  and  I  con- 
tinned  to  practice  law.  *  *  *  I  had  no 
knowledge  of  the  state  of  the  accounts  be- 
tween toe  bank  and  that  firm;  nwe  ^^t- 
ever.  In  fact,  I  did  not  know  that  he  had  a 
bank  account  with  toe  bank  at  all.  *  *  * 
I  have  never  had  any  conversation  with 
Smith  on  the  subject  of  his  signing  the  firm 
name  of  Albert  B.  Smith  &  Co.  to  that  note. 
I  did  not  know  that  he  had  done  it  at  toe 


time  that  he  did  It  I  first  learned  tbat  lie 
had  done  so  at  the  time  he  made  tbe  gren- 
eral  assignment  In  December,  1804.  I  did  not 
give  him  permissioin  to  sign  the  firm  name 
to  that  note.  *  *   •  AU  that  1  knew  of 
the  conduct  of  toe  bostoess  of  Albert  SL 
Smith  &  Oo.  during  1894  was  that  once  In  a 
while  1  would  stop  at  the  store,  passbiff  It 
in  toe  mominj^  and  speak  to  Smith,  and  he 
would  mention  (Mice  In  a  while  some  place 
where  he  was  doing  some  work;  and  that  la 
substantlaUy  all  that  I  knew  about  it.  I 
1^  the  conduct  of  the  business  entlreir  to 
him."   There  la  no  donbt  that  a  third  per^ 
son  purdiaslBg  an  Interest  to  an  old  flna  does 
not  1^  that  fact  alone  become  liable  for  Ite 
debts.   Tbe  pnndiaser,  however,  may  make 
himself  llaUe,  eltoer  by  direct  agreemmt,  or 
such  tranaactlons  tm  the  part  of  the  new 
firm  of  which  he  is  a  member,  and  <^  which 
he'  is  diargeablft  vrlth  notice,  as  to  work 
that  result  Where  a  member  of  a  Arm  baa 
access  to  its  books  of  account  he  is  ptesnni- 
ed  to  know  their  contents.  Falrdiild  XTair- 
chlld.  84  N.  T.  471,  480;  Hotopp  t.  Hnber, 
160  N.  T.  624,  680,  06  N.  E.  20a  The  uiidla- 
puted  evidence  estabUshes  that  ttom  June 
23,  1894,  until  Wldener  sold  out  his  Interest 
■in  toe  firm  to  Smith,  in  December  f<dlowing, 
the  boc^  ot  Albert  B.  Smith  &  Oo.  showed 
that  toe  name  of  that  firm  bad  been  naed  In 
renewing  paper  discounted  by  the  idaJntifF  as 
before  stated.   The  fact  that  Wldener  was 
engaged  to  another  occnpaUon,  and  saw  fit 
to  allow  Smith  to  manage  toe  bnslneaa,  does 
not  In  any  way  change  his  legal  position  to- 
wards toe  plaintiff.  Wldoier  admlto  that  he 
ocdulonally  called  at  the  place  of  business 
and  talked  wlto  his  partoer  as  to  matters  In 
hand.  As  a  general  partner,  he  had  full  ac- 
cess to  toe  books  of  toe  firm,  and  la  cbarge- 
aUe  wlto  whatever  those  books  disclosed.  If 
he  had  ezamtoed  them,  he  would  have  asceiv 
talned  the  tacts  already  detailed  in  regard 
to  toese  dlsronnts;  and,  that  being  so,  he  Is 
chargeaUe  in  law  wlto  whatev^  he  would 
have  discovered  bad  he  made  the  examina- 
tion. He  is  toerefore  estcqtped  to  deny  toat 
toese  transactions  were  witoout  his  knowl- 
edge or  consent.  In  Peyser  v.  Myers,  13S  N. 
y.  609.  32  N.  B.  609.  Judge  Andrews  said: 
"It  is  indisputable  that  an  incoming  partoer 
is  not  as  of  com-se,  liable  for  the  debts  or 
transactions  of  the  firm,  and  that  he  can  be 
made  liable  In  an  action  at  law  by  the  cred- 
itor only  by  some  agreement  on  his  part  to 
assume  such  liability.   The  mete  fact  toat 
he  becomes  a  member  of  toe  firm  creates  no 
presumption  of  tbe  existence  of  such  agree- 
ment The  tact  however,  may  be  establish- 
ed by  Indirect  as  well  as  by  direct  evidence, 
and  may.  In  toe  absence  of  an  express  agree- 
ment, be  Inferred  from  toe  facts  and  drcum- 
stances  which  justiy  raise  an  Implication  of 
Its  existence.    Servlss  v.  McDonnell,  107  N. 
Y.  264.  14  N.  B.  314;  Hannlgan  t.  Morrlssey 
(X.  Y.  App.)  27  N.  R  402;  Llndl.  Parte,  p. 
208."   In  the  caae  dted,  while  an  exlstliig 
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flrm  was  Indebted  to  an  eetate  m  new  flrm 
WBB  farmed  under  the  same  name,  bring- 
ing In  B  new  partner.  The  latter  knew  ct  the 
existence  of  the  debt,  but  not  tbe  amonnt 
thereof,  and  he  made  no  Inquiry.  He  con-, 
tributed  no  capital  to  tbe  new  firm,  bad  none 
except  the  stock  and  assets  of  the  old  firm, 
and  the  business  was  conducted  after  be  be- 
came a  member  precisely  as  before.  Tbe 
debt  to  the  estate  was  credited  to  the  execa- 
tors  on  tbe  books  of  the  new  flrm.  Tbey 
were  subsequently  credited  "with  Interest  ac- 
cruing, charged  with  goods  and  money  paid, 
and  statements  of  the  accotmts  were  render- 
ed to  tbem.  The  court  held  that  tbe  new 
partner  was  charged  by  reason  of  these  facts. 
There  la  no  conflict  of  erldence  regarding 
tbe  material  facts  in  the  case  at  bar,  and  con- 
sequently there  was  no  error  In  tbe  learned 
trial  judge  directing  a  verdict  for  the  plaln- 
tlCF.  and  ordering  the  exceptions  to  be  beard 
at  tbe  appellate  dirlsion.  Tbe  Judgment  ap* 
pealed  from  abould  be  afflrmedt  with  costs. 

PARKER.  C.  3^  and  O'BRIEN.  HAIGHT, 
MARTIN.  VANX,  aud  LA^DON,  JJ.,  coocur. 

Judguient  affirmed. 


<ltt  N.  T.  SU) 

FEOPLB  T.  MULLKN. 

(Cbt-rt  of  Appeals  of  New  York.   Jnne  6. 
1900.) 

HOIUCIDK-INSTRDCTIO.N'S-CROSS-EXAHI- 
NATION. 

1.  A  memoraDdam  was  found  on  aocnited  fore- 
tellinK  the  death  of  hia  wife  and  biuiself  by  bi« 
own  baud,  and  on  tbe  trial  for  tbe  murder  of 
his  wife  be  stated  that  ehe  was  to  be  tbe  mur- 
4ierpr,  and  the  writing  was  to  save  her  from 
tbe  conseqnenres  of  her  crime  should  her  cour- 
age pro¥e  insufficient  for  her  self -execution  aft- 
er til  king  his  life.  Udd,  that  au  instruction 
leaving  to  tbe  Jury  whether  the;  would  accept 
the  written  memorandum,  or  bis  stntpment  on 
the  trial  exonerating  himself,  as  to  who  waa 
the  marderer.  was  not  erroneous,  as  treating 
tbe  memorandum  as  a  oarratiTe  of  tbe  commis- 
sion of  the  Clime  Instead  of  evidence  of  an  In- 
tention, where  the  memorandum  was  sulme- 
qaently  referred  to  aa  the  one  which  accused 
wrote  previona  to  the  homicide. 

2.  The  allowance  of  too  ftrent  latitude  in 
cross-examination  ia  not  reversible  error,  where 
tbe  qnestioDs  of  which  complaint  is  made  did 
not  elicit  answers  iojuiions  to  accused. 

Appeal  from  sapreme  oonrt  trial  term.  Now 
York  county. 

Joseph  Mullen  was  conTlcted  of  mnrdw* 
and  tke  an^la.  Affirmed. 

William  P.  Howe,  for  appellant.  Charlea 
n.  Le  Barhler,  Asst  Dlat  Atty.,  for  the 
People. 

PARKER,  a  1.  8hortl7  before  midnight 
oo  tbe  Sd  of  Jtrae,  18B&  Officer  Hampshire^ 
of  tbe  New  York  police  force,  while  atanding 
on  tbp  comer  of  Seventy-Ninth  street  and 
RlTendde  drive,  heard  a  noise  and  n  cry  for 
police.  Hvnnlng  In  tiie  direction  from  which 
the  Mnnd  came^  be  won  found  himself  In 


tbe  basement  area  of  number  331  West  Sev- 
enty-Eighth street,  and,  looking  through  an 
Iron  gate  whlcb  barred  his  entrance,  be  saw 
two  figures,— one  a  woman  In  a  reclining  po- 
aitlon.  with  bar  back  towards  the  gate;  the 
other  a  man  atanding  and  apparently  looking 
oat  towards  the  street,  from  whose  month  a 
moment  later  came  a  gurgling  sound,  follow- 
ed almost  Immediately  by  bis  falling  across 
the  w<mian.  There  were  no  other  occnpants 
of  the  room,  and  Officer  Hami>shlre  hastened 
up  to  the  front  door  of  tiie  house,  which  was 
soon  opened,  and  thence  he  quickly  found 
his  way  Into  the  basement,  pulled  the  man 
off  the  woman,  and  laid  him  across  the  door 
sin.  Tbougfa  both  man  and  woman  were  on- 
consdous,  both  were  living.  By  the  side  of 
tbe  woman  lay  a  revolver,  and  an  examina- 
tion disclosed  that  a  bnOet  from  It  bad  en- 
tered {be  woman's  neck  on  the  right  aide, 
and  after  chipping  off  a  porUon  of  the  verte- 
bra had  lodged  Just  behind  It  while  another 
bullet  bad  penetrated  her  left  thigh,  severing 
the  femoral  artery,  and  Imbedding  Itself  In 
the  tissues.  A  third  bullet  bad  been  fired 
Into  the  month  of  the  man,  making  an  ugly 
wound,  which  resulted  In  unconsdonsness,  • 
but  did  not  prove  fatal.  Tbe  woman  died 
witbin  a  fewmlnutes  after  the  arrival  of  the 
officer.  It  was  soon  discovered  that  tiie  par- 
ties were  husband  and  wife,  having  been 
married  on  the  lOtb  day  of  November,  1806. 
Tbe  man  recovered  from  his  wound,  and  an 
Indictment  was  found  against  bim,  wherein 
he  waa  chai^^  with  tiie  crime  of  murder  In 
tbe  first  degree:  and  on  tbe  trial  It  was 
ahown  that  shortly  after  bis  marriage  to  Jo- 
hanna O'Brien.  In  November,  she  drew 
oDt  of  tbe  savings  bank  $300,  and  either  gave 
or  loaned  It  to  him,  after  which  he  went  to 
Ireland,  returning  to  his  wife  after  tbe  mon- 
ey had  been  expended.  They  afterwards  ap- 
plied for  and  obtained  In  a  family  tbe  posi- 
tions of  coachman  and  cook,  respectively. 
After  a  few  mouths  of  work,  defen^tnt  was 
sentenced  to  tbe  penitentiary,  wbere  he  re- 
mained until  three  days  prior  to  the  homi- 
cide. Immediately  upon  tala  release,  and  on 
the  let  day  of  June,  be  called  upon  bis  wife, 
who  was  serving  as  cook  In  Na  3S1  West 
Seventy-Elgbth  street,  under  the  name  of  Jo- 
hanna O'Brien.  He  spent  some  portion  of 
that  day  and  evening  and  of  the  next  with 
her,  and  on  both  evenings  tbey  went  oat 
walking  together,  bnt  on  the  third  tbe  cham- 
bermaid wished  an  evening  out,  and  so  the 
cook  stayed  In.  and' her  husband,  the  defend- 
ant, stayed  with  her.  It  waa  about  19 
o'clock  when  the  chambermaid  returned,  and 
she  testified  that  she  found  the  defendant 
and  his  wife  sitting  by  the  kitchen  table, 
and  she  sat  down  In  the  room  with  them, 
where  all  remained  until  about  half  past  10 
or  11  o'clock,  when  JtAanna  said  to  the  de- 
fendant **lt  Is  now  time  for  yon  to  go  home." 
The  defendant  smiled,  but  made  no  answer, 
and  together  they  started  towards  the  base- 
ment stalr^  wblcb  they  descended,  and  then 
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tbe  witness  bets  the7  quarreled,  although  all 
she  could  remember  having  heard  was  a 
scream  by  tbe  deceased,  followed  by  an  ex- 
clamation by  her,  "Oh.  JoeP  after  which  she 
heard  a  pistol  shot  The  people  also  Intro- 
dnced  In  evidence  a  small  book,  which  the 
police  officer  found  In  the  defendant's  pocket 
In  a  search  made  almrat  Immediately  after 
the  officer  took  the  defendant  away  from  his 
wife  and  laid  htia  across  the  slIL  That  book 
contained  a  memorandum  In  the  handwriting 
of  the  defendant,  which  reads  as  follows: 

"Dear  Friend:  Whoever  you  may  be  that 
finds  us  first,  and  finds  this  note,  don't  blame 
me.  This  sad  a/Tair  Is  not  my  fault.  My  wife 
Is  as  much  to  blame  as  me.  I  am  doing  this 
dreadful  thing  because  I  love  my  wife,  and 
she  win  not  do  what  I  want  her  to  do.  She 
has  been  away  from  me  for  eighteen  months, 
and  I  have  asked  her  to  go  to  look  for  a 
place  with  me  as  man  and  wife,  and  she  will 
not  do  It,  and  she  is  causing  me  for  things 
In  tbe  wrong,  and  she  puts  the  blame  on  me 
and  I  put  It  on  her.  So  she  Is  not  happy,  nor 
I  am  not  happy  ^ther.  So  I  thought  that, 
with  my  one  hand,  I  would  end  her  life  and 
.mine.  In  each  other's  arms.  So  she  said  It 
would  be  the  best  thing.  Tben  we  would  be 
out  ot  our  troubles,  and  so  I  think  that  I  can 
say  no  more  In  the  matter,  only  that  it  Is  all 
love  of  my  wife  what  made  me  do  It.  So  I 
ask  the  world  at  large  to  forgive  me  for 
what  I  have  done.  It  is  better  for  us  both, 
and  I  hope  that  the  Lord  will  forgive  me  for 
doing  this;  and  I  ask  one  request,  and  that 
is  to  bury  me  and  my  wife  by  my  side,  as  we 
were  found.  This  Is  a  very  hard  lot  to  write. 
My  hand  shakes  bo  much  so  I  have  no  more 
to  say,  ouly  God  bless  all  my  enemies  and 
everybody.  I  will  put  no  address  on  this 
note.   From  a  heartbroken  husband. 

"Joseph  Mullen. 

"Bom  In  Ireland.  In  the  county  Derry,  la 
the  year  1870. 

"And  now  It  Is  my  own  life  and  my  loving 
wife's  with  one  hand.  There  are  no  Jeal- 
ousy In  this  case.  The  whole  fault  Is  my 
wife's  mother  that  has  brought  all  this  on. 
The  Lord  forgive  her,  for  she  don't  know 
what  she  is  talking  about  no  more,  only  that 
she  and  my  dear  love  will  be  happy  In  heav* 
en  together.  The  people  In  this  world  won't 
let  us  be  happy.  Maybe  the  ones  Id  the  next 
will.  This  note,  please  take  this  to  Mrs. 
O'Brien,  No.  6  Cole  street,  Jersey  City. 

"June  3d,  1898." 

The  defendant  was  the  only  witness  sworn 
on  tbe  part  of  the  defense,  and  he  testified 
that  his  wife  did  the  shooting,  that  the  re- 
volver was  hers,  and  that  she  told  him  that 
she  had  purchased  the  ammunition  on  that 
day.  His  version  of  tbe  story  was  that  his 
wife  was  very  much  discouraged  as  to  their 
future,  especially  because  of  the  fact  that 
he  was  an  ez-convlct,  and  she  Insisted  that 
[>eople  would  not  employ  them,  and  If  they 
were  employed  the  story  would  come  to  the 
ears  of  tbtilr  employers  after  a  tlnw^  with 


the  necessaiy  result  of  their  bring  dlw^iar- 
ged.  Tfi  bis  saggestlon  that  tbey  would  not 
find  It  out,  she  Insisted  that  her  peo|de  liated 
him  so  that  It  was  Impossible  to  hc^te  to 
keep  his  past  to  themselves.   She  suggested 
on  the  2d  day^of  June  that  he  visit  ber 
mother  on  the  morning  of  the  3d,  and  see  If 
the  strained  relations  existing  between  tbem 
could  not  be  Improved,  and  be  attempted  to 
carry  out  that  suggestion,  but  his  mother-lik- 
law  opened  the  door,  and  as  soon  as  she  rec- 
ognlzed  him  slammed  the  door  In  his  facok 
His  story  was  intended  to  convey  tbe  Im- 
pression that  this  act  of  the  mother-in-law 
was  regarded  by  his  wife  and  himself  as 
demonstrating  that  their  gloomy  forebodings 
as  to  their  future  were  unquestionably  well 
founded,  for  be  testified:   "We  had  come  to 
the  conclusion  the  way  everything  was  going 
against  us,  and  the  way  her  mother  was 
and  the  strain  she  put  on  her,  her  mind  and 
mine,  we  made  an  agreement  at  that  kltcben 
table  to  do  away  with  both  In  each  other's 
arms."   The  defendant's  version  ot  the  na- 
ture of  the  agreement  between  himself  and 
his  wife,  and  bow  It  came  to  be  made  and 
how  executed.  Is  told  by  himself  In  these 
words:   "Well,  the  agreement  was  come  to, 
as  my  wife  had  been  talking  about  doing 
suicide,  and  she  said  that  she  meant  It,  and 
I  knew  if  my  wife  said  a  thing  she  meant  it. 
and  I  said.  'Well,  Jo,  if  you  are  going  to  do 
away  with  yourself,  you  might  as  well  do 
away  with  me  first  and  yourself  afterwards, 
because  It  will  be  a  case  of  two.  no  matter 
how  it  goes;'  and  she  said.  'Do  you  really 
mean  what  you  say.  Joe?  and  I  said.  'I  do.  If 
you  do;*  and  so  we  agreed  to  die  together  at 
that  table,  and  the  first  agreement  was.  she 
asked  me  if  I  would  shoot  her,  and  then  my- 
self, and  I  said.  'No,  Jo,  I  wouldn't  shoot 
you,  and  I  don't  think  I  will  have  the  cour- 
age to  shoot  myself;'  and  then  she  said,  she 
says,  'Wouldn't  you  have  the  courage  to 
take—'  she  first  stated.   I  asked  her,  'What 
do  you  Intend  to  kill  us  both  with?*  and  she 
said,  'Don't  you  think  carbolic  add  would  be 
the  quickest?*  and  I  said,  'No;  If  we  take 
it,  we  are  ready  to  be  found  and  ready  to  be 
cured;*  and  she  said,  'Well,  you  know  that 
revolver  what  I  have  got  in  my  trunk?  and 
I  says,  'Yes.*    'Well.*  she  says,  *I  have  got 
that.'    She  says,  *We  can  shoot  ourselvesf 
and  I  said,  'Where  is  the  ammunition  coming 
from?  and  she  said.  'I  have  got  It:'  and  I 
said,  'How  did  you  get  ammuuitlon?'  and  she 
said.  'I  was  out  this  afternoon  In  town  and 
bought  it,*  she  says,  'because  I  was  Intend- 
ing to  sboot  myself  anyhow,  whether  you 
did  or  not;*  and  I  said.  'Well,  If  you  have  got 
ammunition,  the  shooting  Is  the  speediest 
and  the  surest;'  so  we  come  to  the  conclu- 
sion that  my  wife  would  shool  me  and  then 
herself;  and  she  says  that  when  we  went 
down—   That  was  our  agreement,  what  I 
wrote  down  In  the  book,  and  I  wrote  tbat 
agreement  In  tbe  book  that  my  wife  was  to 
■hoot  me  iB  the  mouth,  or  I'had  to  shoot  mjr. 
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wife—  No.  I  am  telling  It  wrong;  Irat  It  Is 
no  odds,  anybow.  The  agreem«it  Uiat  was 
made—  I  want  to  try  to  explain  it  all  as 
Btralglit  as  I  can.  The  agreonent  was  that 
8h«  was  to  shoot  me  anyhow,  and  then  hei^ 
s^;  but  I  made  the  agreement  to  write  In 
the  book  for  tiie  poxpoae  o^  If  my  wUe  shot 
me  and  failed  for  to  shoot  herself,  that  the 
IXKdc  would  clear  her  by  my  stating  In  tiie 
book  that  I  died  by  my  own  hand." 

It  will  be  seen,  ther^ore,  that  the  d^end^ 
ant  ttpon  the  trial  admitted  writing  tke  mem- 
ocandom  In  the  book  foretelling  the  death  of 
his  wtfB  and  himself  by  his  hand,  bnt  Insisted 
that  the  real  agreement  was  not  fliat  he 
sboidd  be  the  mntderer,  but  that  hla  wife 
should  be,  and  the  obifect  of  the  writing  was 
to  save  her  fmn  Ihe  consequences  of  her 
crime  should  her  courage  prove  to  be  insoffl- 
clent  for  8el^e»cntl<m  after  taking  the  life 
of  her  husband.  The  examination  of  the 
witness  covered  many  pages  of  the  record, 
bnt  It  will  serve  no  useful  purpose  to  fur- 
ther advert  to  It;  for,  of  course,  no  question 
Is  made  that  tba  evidence  was  of  such  a 
chamcter  as  to  siqiport  a  ju^nnent  of  con- 
Tletlon  for  murder  in  the  first  d^ree,  the  con- 
tentlra  of  the  learned  counsel  for  the  appe- 
lant In  this  court  being  that  the  court  erred 
In  Its  charge  to  the  jury,  and  In  overruling 
objections  taiterposed  by  the  defmse  to  cer^ 
tain  questions  asked  the  defendant  by  the 
prosecuting  officer  on  eros8-ezamlnatl(m.  The 
portion  of  the  charge  of  whldi  complaint  Is 
vade  Is  as  follows:  "Now,  therefore,  tt 
<Hnes  down  to  the  question,  did  the  deceased 
klU  herself  or  did  this  defendant,  km  her? 
Aa  tso  that  question,  yon  have  his  own  state- 
meot,  made  cmce  In  writing  and  once  under 
oath,  and  they  are  at  variance.  Which  state- 
ment, gentlemen,  axe  you  going  to  believe,— 
the  statemoit  which  he  wrote  out  and  left  <m 
his  person,  to  be  found  after  bte  death,  or 
the  Btatouent  which  he  now  gives  for  the 
■parpoae  of  »oneratbig  himself?"  nw  coo- 
tentl<Hi  ot  the  teamed  ctfnnsd  is  that  the 
charge  treated  both  the  statement  in  tiie 
book  and  tiie  testimony  given  <m  the  witness 
stand  as  narratives  of  the  commission  of  the 
crime  1^  the  one  or  the  other  ot  the  parties 
to  it,  and  hence  that  Ihe  Jury  were  given 
the  Impression  fliat  the  memcnandum  of  tiie 
defendant  ooidd  be  treated  by  them  as  an 
account  of  the  shooting,  whereas  it  was  in 
fkct  but  evidence  of  an  Intention.  The  charge 
ot  the  Judge,  as  a  whole,  left  no  opportunity 
for  a  mistake  on  the  part  ot  the  Jury  touch- 
ing Ok  nature  (tf  the  memraai^um,  as  win 
appear  later  <m,  bnt  ft  ahould  first  be  ob- 
sOTed  that  tii6  learned  eoons^l  for  the  de- 
fendant leaves  out  of  consideration  an  Im- 
portant feature  ot  the  memorandum  which 
speaks  <tf  sometiilng  besideB  the  intention  ot 
tbe  party  writing  it  It  tads  to  show  the 
exiatence  of  an  agreement  between  defend- 
ant and  bis  wife  that  they  should  botti  die, 
and  by  bis  hand,  whereas  his  testimony  is 
that  tta^  bad  not  so  agreed,  but«  od  ttie  ooo- 


trary,  that  while  the  agreemoit  ■  was  that 
they  should  die  it  should  be  by  her  hand. 
Tbus  It  appears  that,  as  to  the  nature  of  the 
agreement,  tbe  memorandum  and  the  testi* 
mony  were  in  conflict,  and  a  view  of  the 
m^norandnm  which  regards  it  as  merely 
evidence  of  totmitlon  ia  too  narrow.  But  the 
charge  of  the  court,  considered  in  Ite  en- 
tlre^,  must  have  presented  the  real  situation 
to  the  minds  (tf  the  Jury  with  perfect  dear* 
ness,  as  we  think;  for.  In  addition  to  that 
portion  of  the  charge  which  we  have  quoted,  . 
the  court  said,  in  speaking  of  this  memo- 
randum: **lt  Is  not  tiie  history  which  he 
gives  ot  this  transaction  here  on  the  wltaess 
stand,  bnt  It  is  the  history  which  he  gave  of 
what  was  going  to  happen  before  it  did  bap- 
pen.  I  will  read  so  much  of  this  statement 
made  in  writing  before  this  transaction  as 
gives  the  history  of  it  by  him  at  that  time. 
[The  court  bere  read  part  of  the  memoran- 
dum to  the  Jury,  after  which  tiie  charge  con- 
tinned.]  That  is  the  statement  which  the 
defendant  aays  he  wrote  himself  previous  to 
the  time  when  tills  homicide  tobk  place. 
When  be  was  examined  aa  a  witness  be  ad- 
mitted that  he  wrote  it  so  that  If  his  wife 
should  succeed  In  killing  him,  and  not  in 
killing  herself,  she  could  dear  hersdf  from 
responsibility  by  pointing  to  this  letter  show- 
ing that  he  did  it"  There  are  other  portiws 
of  toe  chai^  bearing  upon  this  question. 
That  portion  so  far  quoted,  however,  demon- 
strates not  only  that  tbe  Jury  was  correct^ 
Informed  of  the  character  ot  the  memoran- 
dum, but  that  the  charge  was  put  with  such 
deamess  and  force  toat  there  was  no  cq^oF- 
tunlty  for  confusion  as  to  ^ethv  the  mem- 
orandum spoke  before  or  after  the  event 

The  other  question  presented  relates  to  titie 
cross-esamlnatlon  by  the  district  attorn^, 
and,  while  we  are  Inclined  to  agree  witii  the 
defendant's  counsel  in  so  tar  as  he  urges  tiiat 
the  court  was  disposed  to  give  the  connsd 
for  the  prmecutlon  too  much  latitude  in 
cross-examination,  we  are  tmaUe  to  assent 
to  his  daim  that  the  Judgment  should  be  re- 
vented  on  that  account  for  the  reascm  tiiat 
the  questions  of  which  complaint  is  made  did 
not  elidt  imswera  that  were  at  all  InJurlouB 
to  the  defendant.  The  Judgment  of  convic- 
tion Should  be  affirmed. 

aBBIBN,  BARTLBTPT.  HAIOHT,  MAR- 
TIN. VANN,  and  LAMDON,  JJ.,  concur; 

Judgm^  affirmed. 


an  N.  T.  SS7) 
NEWPOBT  IMP.  00.  V.  HOME  INS.  CO. 

(Court  of  Appeals  of  New  Yoi^   June  6, 

1900.) 

riRB  INSURANCB-BMPLOTHBNT  OF  HSCHAN- 
ICS  ON  PRBatlSES— PROViaiON.  tN  POLICT— 
VIOLATION  —  EFFBCr  —  OONTSIBimON  TO 
LOSS— IMliATBRIAUTT. 

A  fire  insurance  policy  provided  that  It 
should  be  v<^  If  mechanics  were.sm^oyed  bi 
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buildings  alteriDff,  or  repairing  the  iosnred 
premises  for  more  than  15  days  at  a  timet  witb- 
oat  the  underwriter's  consent.  At  the  time  of 
loss,  carpenters,  pamters,  etc.,  had  been  em- 
ployed for  more  than  15  days  in  tearing  down 
certain  frame  additions  to  the  building  insured, 
and  erecting  one  laive  addition.  BtM,  that  the 
provision  in  the  policy  was  Tiolated,  and  hence 
a  suit  fo  recover  thereon  was  pr<^rly  dismiss- 
ed  on  the  merits;  the  queetion  as  to  whether 
the  alterations  in  the  building  contributed  to 
the  loss  being  immaterial. 

Appeal  from  supreme  court,  appellate  dlvl- 
sloD,  Fourth  department. 

Action  by  the  Newport  Improvement  Com- 
pany against  the  Home  Insurance  Company. 
From  a  Judgment  of  the  appellate  division, 
Fourth  department  (47  N.  T.  Supp.  1143)  af- 
firming a  Judgment  diemisslng  plaintifTs  com- 
plaint on  the  merits,  plaintiff  appeals.  Af- 
firmed. 

William  Nottingham,  for  appellant  Jones, 
Townsend  &  Budd,  for  respondent. 

BARTLETT.  J.  The  plaintiff  seeks  to  re- 
cover in  this  action  the  sum  of  $2,000  and  In- 
terest upon  a  policy  of  insurance  Issued  by 
the  defendant  on  a  knitting  mill,  the  prop- 
erty of  the  plaintiff,  in  the  village  of  New- 
port, N.  Y.  This  policy  was  issued  on  the 
4tb  of  January,  1895,  for  the  term  of  one 
year.  The  premises  were  destroyed  by  fire 
on  the  night  of  October  17,  1885.  The  de- 
fendant denies  liability  under  the  policy  by 
reason  of  certain  alleged  acts  of  the  plain- 
tiff which  rendered  it  void.  The  policy  con- 
tained this  provision,  among  others:  "This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  •  •  •  [here  are  Immaterial 
provisions];  or  if  the  hazard  be  Increased 
by  any  means  within  the  knowledge  or  con- 
trol of  the  Insured;  or  If  mechanics  be  em- 
ployed In  building,  altering,  or  repairing  the 
within-described  premises  for  more  than  fif- 
teen days  at  any  one  time."  This  clause  in 
the  policy  contains  a  large  number  of  provi- 
sions separated  by  semicolons,  each  of  wblch 
riders  it  void,  aa  therein  provided.  The 
answer  pleaded  the  facts,  and  claimed  that 
the  hazard  was  greatly  increased,  and  that 
the  acts  complained  of  were  with  the  knowl- 
edge and  under  the  direction  and  control  of 
the  plaintiff.  It  la  clear  that  the  acts  to 
wblch  reference  is  about  to  be  made  fall 
within  the  second  provision  above  Quoted,  to 
the  effect,  "or  If  mechanics  be  employed  In 
building,  altering,  or  repairing  the  within- 
described  premises  for  more  than  fifteen 
days  at  any  one  time."  The  question  of  in- 
crease of  hazard  Is  not  necessarily  involved. 
If  mechanics  are  employed  in  building,  alter- 
ing, OT  repairing  the  premises  for  more  than 
15  days  at  any  one  time,  and  an  agreement 
or  consent  is  not  indorsed  on  the  policy  per- 
mitting said  work,  the  contract  of  insurance 
Is  void.  The  building  insured  stood  on  the 
south  side  of  a  street  or  highway  running 
east  and  west  The  main  building  was  two 
stories  In  height  and  about  60  feet  on  the 


street  and  32  feet  wide,  with  a  basement  un- 
der it.  There  was  a  creek  lying  south  of  this 
building  some  SO  w  40  feet  the  land  from 
the  highway  to  the  creek  falling  off  con- 
siderably.  On  the  south  side  of  this  build- 
ing, and  connected  with  It  was  a  bouae  22 
feet  by  28,  used  as  an  engine  and  boiler 
house.    On  the  east  adjoining  the  main 
building,  was  a  house  about  82  feet  long  and 
28  feet  wide  and  one  story  in  height  Be- 
yond tbis  was  another  addition,  about  3^  or 
35  feet  long  and  25  feet  wide.    These  two 
structures  were  used  for  storage  porpoaes 
at  the  time  the  insurance  was  taken  ont  It 
rests  upon  uncontradicted  evidence  tbat 
some  time  in  the  month  of  August,  1803* 
these  two  additions  on  the  east  were  torn 
down,  and  in  place  thereof  was  erected  a. 
new  buUdlng  72  feet  long  and  35  feet  wld^ 
with  a  four^story  tower  at  the  east  ead 
thereof.  It  was  put  up  to  look  in  a  general 
way  like  the  old  bulldinjr,  and  was  built  np 
against  the  east  end  of  it  and  connected 
with  It    The  carpenters  commenced  work  on 
this  new  building  about  the  2d  of  September, 
1895,  and  the  general  work  on  the  new  struc- 
ture was  not  completed  at  the  time  of  tbe 
fire.   It  appeared  that  the  east  end  of  tbe 
main  building,  which  separated  it  from  tbe 
old  additions  on  the  east  had  a  stone  wall, 
which  was  as  high  as  the  first  floor,  that 
was  20  Inches  thick.  When  the  work  on  the 
new  building  had  sufi3ciently  progressed, 
this  basement  wall  was  removed,  together 
with  the  entire  east  end  of  the  building,  and 
these  openings  were  covered  by  matched 
stuff,  to  temporarily  keep  out  the  wind  and 
rain.    It  appears  by  undisputed  evidence 
that  work  was  done  in  the  old  building  in 
order  to  make  the  connection  on  the  various 
floors,  and  that  the  work  was  not  completed 
in  that  regard  at  the  time  of  tbe  fire;  also, 
that  the  new  building  was  tied  and  bolted 
to  the  old  structure.    The  carpenters  and 
painters  were  at  work  on  the  premtoea  up 
to  6  o'clock  of  the  night  of  the  Are.  It  was 
also  proved  that  there  were  In  the  new  build- 
ing considerable  quantities  of  Unseed  c/O, 
turpentine,  dryer,  and  other  necessary  mate- 
rials for  the  painters.   There  Is  no  proof  as 
to  how  the  fire  originated,  but  there  Is  a  con- 
flict in  the  evidence  as  to  the  point  at  wblch 
it  began.    Several  witnesses  testified  that 
the  four-story  tower  at  the  east  end  of  the 
new  building  was  in  flames  at  tbe  time  they 
reached  the  scene.   Two  witnesses  testified 
that  they  went  to  the  sonth  aide  of  the  build- 
ing on  arriving  at  tbe  premises,  and  found 
that  the  engine  and  iMlIer  bouse  was  neariy 
consumed,  and  It  Is  to  be  Interred  from  this 
evidence  that  tbe  fire  had  spread  trom  tbat 
building  to  the  new  part  of  the  main  stme- 
ture. 

As  the  plaintiff  was  nonsnlted,  it  Is  doubt- 
less entitled  to  the  most  favorable  view  of 
the  evidence  as  to  the  place  where  the  fire 
originated,  if  It  is  material  ^e  point  was 
argned  in  tbe  briefs,  but  we  regard  It  as 
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irboOy  unimportant    Ab  before  stated,  the 
question  of  Increase  of  hazard  Is  not  neces- 
sarily iDTf^Tect  in  this  case,  Tbe  policy  was 
forfeited  hj  reason  of  these  alteratlous  and 
work  In  wecting  the  new  building  and  con- 
necting it  with  the  old  structure,  which  ne- 
ccBsttated  the  removal  of  the  entire  east  end 
of  the  latter,  without  written  consent  of  the 
defendant   It  is  not  claimed  that  any  con- 
sent was  obtained  from  tbe  company  to  prose- 
cute this  work,  and  tbe  plaintiff  rests  solely 
on  tbe  contention  that  the  prorlston  in  the 
policy  we  are  considering  has  not  been  t]<h 
lated.    In  Mack  t.  Insurance  Go^  106  N.  Y. 
aaO,  13  N.  EV.  348,  a  poUcy  of  fire  Inaurance 
contained  the  provision  declaring  that  the 
work  of  carpenters  and  other  mechanics  in 
altering  or  repi^rlng  the  building  covered 
by  the  policy  would  cause  a  forfeiture  of  all 
claims  under  it  unless  the  written  consent 
of  tbe  company  was  indorsed  thereon.  It 
also  provided  that  if  the  risk  should  be  In- 
creased by  any  means  within  tbe  control  of 
the  assured,  tbe  policy  would  be  void.  Tbe 
building  was,  at  tbe  time  of  the  Insurance, 
occupied  as  a  grocery  store.   It  appeared  at 
the  trial  that  the  ptaintifT,  after  It  was  Ifr- 
sued,  leased  the  building  for  the  purpose  of 
carrying  on  the  fmlt-drylng  business,  which 
required  substantial  alterations  of  the  build- 
ing; among  others,  the  removal  of  portions 
of  two  floors  and  tbe  roof,  and  the  construc- 
tion of  large  wooden  flues  extending  up 
through  the  building  from  the  cellar  and 
above  the  roof.   These  alterations  were  be- 
ing made  without  the  defradant's  consent, 
and  while  carpenters  were  engaged  in  the 
work  the  building  was  destroyed  by  fire.  It 
was  held  that  tbe  evidence  showed  a  viola- 
tion of  the  conditions  of  the  policy,  which 
readied  it  void,  and  that  a  submission  ot 
tbe  question  to  tbe  jury  was  error.  Qilef 
Judge  Ruger,  who  wrote  tbe  opinion  of  the 
court  said:    "Tbe  case  la  brought  clearly 
within  the  spirit  as  well  as  tbe  letter  of  the 
contract  and.  If  It  doM  not  show  a  violation 
of  the  ccHiditions,  we  can  conceive  <tf  no  situa- 
tion which  would  bave  effected  that  result 
In  case  there  bad  been  a  submission  of  the 
facts  to  the  jury,  and  It  had  found  that  car- 
PHiters  were  not  engaged  In  making  altera- 
tions of  this  bttildlng  within  the  meaning  of 
tbe  policy.  It  would  have  been  the  clear  duty 
of  tbe  court  to  have  set  aside  the  verdict." 
There  is.  doobtless,  a  double  object  In  Insert- 
ing tbe  provision  we  are  considering  in  a 
fire  insurance  policy,  to  wit  the  company  de- 
sires to  be  advised  of  any  change  in  the  orig- 
inal conditions  of  tbe  contract  and,  further, 
to  charge  during  tbe  continuation  of  tbe 
work,  if  it  sees  fit  to  sanction  It  an  In- 
creased premium.  While  tbe  question  of  has- 
ird  and  the  increase  thereof  is  always  one 
of  great  moment  to  an  insurance  company, 
yet.  under  the  clause  in  question,  it  would 
doubtless  have  tbe  right  to  terminate  the 
contract  of  Insurance  on  learning  tttat  forbid- 
den wnrk  had  been  Ip  progress  for  more  than 


15  days,  and  was  still  progressing,  notwith- 
standing tbe  fact  tliat  tbe  premises  had  not 
been  Injured  or  destroyed  by  fire.  The  judg- 
ment appealed  from  should  be  affirmed,  with 

costs. 

O'BRIEIX.  HAIGHT,  MARTIN.  YANN,  and 
LANDON,  JJ.,  concur.  FASKIBB,  a  J.,  not 
Bitting. 

Judgment  afflrmed. 


ass  N.  T.  S32> 

CORN  EXCH.  BANK  OF  CITY  OF  NEW 
YORK  V.  AMBRICAN  DOCK  A 
TRUST  00. 

-  (Court  of  Appeals  of  New  Yivk.   JTune  Ck 

1900.) 

WARBHOnSB  COHPAKT— RBKJEIPTS  —  OOLLAT- 
BBAL  SBCORITY— FAX.SB  KEFRBSBNTATION— 
PRBSIDKNT'S  AUTHORITT-BVIDENCB-IIAKH- 
Lasa  HRROa-MBASVSB  OF  DAMAQBS. 

1.  Where,  in  a  snit  Against  a  warehonse  com- 
pany to  recover  the  value  of  warehouse  re- 
ceipts fraudulently  issued  by  defendant's  presi- 
dent and  taken  by  plaintiff  as  collateral  securi- 
ty, it  appears  that  plaintiff's  agent  employed  to 
ascertain  whether  the  goods  represented  by  the 
receipts  were  In  actual  storage,  on  going  to 
the  warehouse  was  informed  by  defendant's 
snperintendent  in  charge  that  the  goods  w»e 
there,  but  conid  not  be  seen,  and  the  loan  was 
made  on  the  faith  of  the  ageat's  report  that 
the  goods  were  in  storage,  Uiough  tney  were 
not  BO  in  fact  such  assurance  by  defendant's 
snperintendent  relieved  plaintiff  from  further 
investigation,  and  defendant  cannot  claim  that 
plaintiff  was  deceived  by  his  own  agent  and 
did  not  part  with  its  money  in  reliance  on  tbe 
representations  of  the  officer  issuing  the  re- 
ceipts. 

2.  Where,  in  a  suit  on  warehouse  receipts  is- 
sued by  the  president  of  the  defendant  ware- 
house company  to  bimself,  and  taken  by  plain- 
tiff as  collateral  security  for  a  loan  to  such 
president,  plaintiff  introduced  evidence  of  a 
declaration  ot  defendant's  secretary  that  its 
president  had  sole  authority  to  sign  receipts, 
and  it  is  not  shown  that  the  secretary  referred 
to  any  authority  in  the  presidmt  to  Issue  re- 
ceipts to  himself,  but  only  to  other  cnstomerSr 
the  admission  ot  such  evidence  is  harmless  er- 
ror, defendant  not  claiming  that  its  president 
did  not  have  authority  to  Issue  receipts  to  cus- 
tomers generally,  but  only  that  he  had  none  to 
issue  them  to  tUmself . 

3.  In  an  action  on  warehouse  receipts  issued 
by  the  president  of  defendant  warehouse  com- 

t>any  to  himself,  and  taken  by  plaintiff  as  col- 
nteral  security  for  a  loan  to  such  president 
evidence  that  the  att«(ktion  of  defendant's  sec- 
retary  had  been  called  to  the  fact  that  its 
president  had  signed  Bimilar  receipts,  and  stat- 
ed that  the  president  hnd  sole  autoority  to  sign 
receipts,  Is  admissible  to  show  that  defendant's 
officers  acquiesced  in  the  president's  practice 
of  issuing  receipts  to  himself,  and  bence  that 
he  had  been  clothed  with  Implied  authority  to 
do  so. 

4.  Where  plaintiff  sues  a  warehouse  com- 
pany to  recover  the  vaioe  of  warehouse  re- 
ceipts which  It  has  taken  as  collateral  security 
for  a  loan  to  defendant's  president  who  had 
fraudulently  issued  such '  receipts  to  himself, 
the  measure  of  plaintiffs  damages  is  the 
amount  of  the  loan,  with  interest  and  not  the 
value  of  the  property  represented  by  the  re- 
ceipts, not n-itb  standing  an  agreement  between 
plaintiff  and  defendant's  i«esident  tlwt  the  re- 
ceipts should  also  secure  a  note  disco  anted  to 


Digitized  by  Google 


478- 


57  NOBTEEASTBBN  BEFORTEB. 


renew  a  debt  aotecedeot  to  the  pledglns  of  the 

receipts. 
Bartlett,  J.,  disBentiDS. 

Appeal  from  supreme  court,  appelate  dl- 
TlslOD,  First  department. 

Action  by  the  Corn  Exchange  Bank  of  the 
City  of  New  York  against  the  American 
Dock  &  Trust  Company.  From  a  Judgment 
of  the  appellate  diTisiou,  First  department 
(43  N.  Y.  Supp.  1(X2B),  affirming  a  Judgment 
In  faTor  of  plaintiff,  defendant  appeals.  Mod- 
ified. 

Thaddeiu  D.  Kenneson,  for  ai^ellant 
John  M.  Bowera,  for  raipondent 

HAIOHT.  J.  TbiB  action  was  brought  to 
recover  the  value  of  a  quantity  of  cotton  rep- 
resented by  warehouse  receipts  Issued  by  tbe 
defendant  to  one  Stone,  and  by  him  transfer^ 
red  to  tbe  plaintiff  as  collateral  security  for 
aloanof$5,00a  Tbe  defense  Interposed  was, 
in  substantK,  to  tbe  effect  that  tbe  warehouse 
receipts  In  question  were  Issued  by  Sttne,  as 
preBldmt  of  tbe  defendant,  to  himself,  and 
that  be  did  not  have  In  storage  with  the  de- 
fendant the  cotton  called  tor  by  the  receipts, 
and  that  they  were,  cwseqaently,  false  and 
fictitious.  Upon  the  maturity  of  tbe  note  giv- 
en to  tbe  pl^ntlff  by  Stone  for  the  loan  of 
the  $5,000,  the  money  was  not  paid,  and 
thereupon  the  irialntlfl  demanded  of  the  de- 
fendant tbe  cotton  called  for  by  the  certif- 
icates. The  defendant  refused  to  deliver,  for 
the  reason  that  Sttme  did  not  have  authority 
to  Issue  certlfloites  to  hlms^f,  and  that  he 
did  not  have  In  storage  the  cotton  called  for. 
The  question  as  to  whether  the  defendant  Is 
liable  under  th^se  certificates  has  already 
been  considered  In  this  court  on  a  former 
trial  In  this  esse  (149  N.  Y.  174.  48  N.  B.  915), 
and  also  In  the  cases  of  Bank  of  New  York 
Mat  Bonking  Ass'n  t.  American  Dodc  ft 
Trust  Co.,  143  N.  T.  669.  3S  N.  E.  713,  and 
Hanover  Nat.  Bank  v.  American  Dock  ft 
Trust  Ca,  148  N.  012,  43  N.  E.  72.  In 
Ibose  cases  it  has  been.  In  substance,  held 
that  tbe  certificates  Issued  by  Stone,  as  presi- 
dent to  himsdf,  on  their  face  gare  a  pur- 
chaser such  notice  as  should  put  a  prudent 
person  upon  Inquiry  in  regard  to  Stone's  au- 
thority to  issue  the  certificates,  and.  In  or^ 
der  to  sustain  a  recovery,  tbe  plaintiff  must 
show  that  implied  authority  had  been  con- 
ferred upon  Stone  to  issue  certificates  to 
himself;  and  If  be  was  thus  authorized,  and 
he  issued  certificates  on  bis  personal  account 
for  cotton  not  on  deposit,  the  defendant 
would  be  liable  to  respond  to  a  bona  fide 
holder  thereof  for  value.  While  Stone  bad 
been  given  general  authori^  to  Issue  ware- 
house receipts  to  persona  placing  merchan- 
dise in  storage,  be  had  not,  by  the  by-laws, 
been  authorised  to  Issue  receipts  to  himself. 
It  therefore  became  necessary  for  the  plain- 
tiff to  establish  on  tbe  trial  that  the  officers 
ol  the  d^aidant  knew  that  Stone  had  Issued 
certificates  to  himself,  or  that  he  had  engaged 
In  so  doing  for  such  a  length  of  time  that 


they  ought  to  have  known  of  It,  and  tbat  tbey 
had  acquiesced  in  such  acto  for  such  a  time 
as  would  estop  them  from  denying  to  pur- 
chasers for  value  ttiat  his  power  to  so  certify 
did  not  in  fact  exist  The  trial  was  cbiefly 
directed  to  this  Issue,  which  has  been  deter- 
mined by  a  verdict  in  favor  of  the  plaintiff 
and  affirmed  by  the  appellate  dlTlston. 

It  Is  now  contended  on  behalf  of  the  ap- 
peUont  that  the  defendant  is  not  liable,  for 
tbe  reason  that  tbe  plaintiff  did  not  part 
wltii  the  money  loaned  upon  these  certificates 
as  collateral,  relying  upon  the  representa- 
tions made  by  Stone  at  tbe  time  of  making 
tbe  loan,  but  tbat  Instead  the  plaintiff  parted 
with  ttie  mon^  upon  tbe  repreawtatlon  of 
its  own  servsnt  and  agmt  It  appears  tbat 
for  a  number  of  years  the  plalntllTs  aOkcen, 
in  making  loans  upm  warehouse  oertlficatea, 
were  accustomed  to  Inspect  tbe  goods  In  the 
warehouse  before  paying  over  tbe  money. 
This  daty  devolved  upon  one  Mead,  an  em- 
ployfi  of  the  bank.  Mead  was  furnished  with 
a  description  of  the  cotton  called  for  In  the 
certificates,  and  he  wait  down  to  Staten 
Island,  wbm  the  wardionses  were  located, 
for  tbe  purpose  of  making  an  Inspection  of 
the  cotton.   On  arriving  at  tbe  war^Mnue, 
he  met  a  Mr.  Jewel,  tbe  defendant's  superin- 
tendent In  chai^  and  showed  him  the  mem- 
orandum of  tbe  cotton  that  be  wished  to  In- 
spect Jewel  replied  to  him,  saying,  "Well, 
that  cotton  Is  here  all  right  In  store,  but  I 
cann<rt  show  it  to  yon  now.  because  It  has 
an  inspection  number."  Thereupon  Mead  re- 
turned to  the  bank,  and  reported  that  the 
cotton  was  In  storage,  and  the  money  was 
subsequently  paid  over  by  tbe  bank  upon 
checks  drawn  by  Stone.   It  Is  not  dalmed 
that  Stone  ever  bad  any  authority  to  Issue 
fraudulent  or  false  certificates  to  hlmseU. 
The  contention  of  the  idalutiff  is  tbat  he 
had  Implied  authority  to  issue  ceillflcates  to 
himself  representing  goods  tbat  he  had  In 
storage,  and  with  this  authority  he  was  able 
to  deceive  the  public  with  his  false  oertlfl- 
cates  while  acting  within  the  apparent  scope 
of  his  authority  as  agent  of  the  company. 
For  this  reason  the  company  became  bound 
to  protect  Innocent  owners  and  holdus  for 
value.    It  therefore  became  Important  tvr 
the  plaintiff  to  establish,  not  only  Stone's 
authortty  for  issuing  certificates  to  bimself, 
but  also  that  tbe  bank  parted  with  tbe  money 
In  good  faith,  rdylng  upon  the  representa- 
tions made  to  Ite  officers.  We  should,  there- 
fore, have  no  doubte  about  the  correctness 
of  the  appellants  claim  were  It  not  for  the 
fact  tbat  the  plaintiff's  agrat  was  deeelved 
or  misled  by  the  action  and  declarati<m  of 
the  defendant's  superintendent  at  the  tlmfe 
tbat  the  plaintiff's  agent  called  to  Inspect  the 
cotton.  He  was  then  Infwmed  that  the  cot- 
ton was  there  In  ston^e  all  right  but  that 
it  could  not  then  be  shown  to  him.  Tlie 
plaintiff's  agent  acted  upon  these  rqrresen- 
tatlons,  aild  made  hli  report  to  the  bank.  It 
Is  said  that  he  was  not  refused  admission  to 
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me  wanhonse;  that  he  ougbt  to  baTe  gone 
in,  and  looked  for  the  cottm;  that,  had  he 
done  so^  he  wonld  have  found  that  It  waa  not 
In  storiwe.  Poasiblr  this  dlacoveir  would 
bare  been  made  bad  he  peralated  and  enter- 
ed the  warehouae,  bnt,  after  he  had  been  et- 
ther  deceived  or  misled  by  the  d^endanf  a  an* 
perint«ident  with  reference  to  the  cotton  be- 
ing In  atorage,  we  think  that  the  defendant 
cannot  now  avail  Itaelf  of  the  claim  that  the 
plaintiff  did  not  rely  uptm  the  repreBentatlons 
of  the  M^ta  the  defendant  In  parttng  with 
Ita  money. 

N'omerous  exceptions  taken  npoa  the  ad- 
mlidon  and  rejection  oC  the  evidence  have 
been  aifned  both  orally  and  upon  the  briefs 
of  counsel,  but  we  cannot,  within  the  rea- 
smable  Ilmlta  of  an  opinion,  dlacusa  tbem 
tlL  We  have,  however,  carefully  ccuuddered 
them,  together  with  the  exceptions  taken  to 
the  diarge  of  the  conrt,  and  have  reached  the 
conclusion  that  the  rulings  should  be  sus- 
tained. There  is  one  which  we  think  should 
be  specially  considered,  and  that  we  regard 
as  the  most  serious.  The  ^aintltt  <daimed 
that  It  mlgbt  hiy  before  the  Jury,  for  the 
pmpose  of  aboi^ng  Implied  anOiorlty  In 
Stone  to  sign  these  certificates,  whatever 
facta  its  officers  prosecuting  an  Investigation 
would  naturally  have  discovered.  For  this 
purpose  <me  Halls,  who  was  the  cashier  of 
the  Hanover  National  Bank,  and  as  such 
had  made  loans  to  Stone  upon  warehouse 
certlficateB,  waa  called  as  a  witness.  As  to 
one  of  the  tranaactlona,  be  testified  to  a  con- 
venation  aa  having  taken  place,  either  at 
the  bank  oar  at  the  defendant's  office^  with  a 
tie,  Hascy,  the  secretary  of  the  defendant,  In 
whldi  he  stated  to  him  that  Stone  "was  the 
sols  officer  who  signed  these  certificates  at 
tbis  time,  and  I  then  said:  'Did  not  other 
officers  used  to  sign?*  and  my  recollection  Is 
that  Mr.  Hascy  answered  me  to  the  effect 
diat  mere  waa  a  time  when  other  officers 
bad  signed,  but  that  the  other  two  officers— 
Mr.  Bostwlck  at  that  tlme^  I  think,  and  Mr. 
PoDeb—had  too  much  other  business  to  at- 
tend to,  and  the  entire  authority  had  been 
pbuied  In  Mr.  Stone."  This  evidence  was 
taken  under  the  objecti<m  and  exception  ot 
the  deCmdant  There  appears  to  b^  some 
cMtffiet  aa  to  the  meaning  of  this  testimony. 
It  Is  contoided  on  behalf  of  the  defendant, 
ttat  Haaqr's  attention  waa  not  drawn  to  the 
fact  tbat  Stone,  as  an  oi&cex  at  the  defend- 
ant, had  signed  war^unise  certificates  in  fa- 
TOt  of  himself  and  that  Halls*  inquiry  was 
directed  to  the  ascertaining  of  Stones  gen- 
Gfsl  Authority  to  sign  warehouse  certificates 
in  favor  of  persons  other  than  himself,  and 
not  In  his  own  favor.  If  this  Is  the  proper 
coostmction  ot  the  testimony,  tiien  we  fall 
to  see  how  harm  resulted  from  the  evidence, 
tor  no  cmtentlon  Is  made  on  behalf  of  the 
defendant  that  Stone  did  not  have  authority 
to  ISBue  wasdiouse  receipts  to  the  customers 
at  the  defendant  other  than  hlm^lf.  The 
otber  construction  placed  upon  the  testimo- 


ny Is  that  Hascy  was  speaking  wKh  refer- 
ence to  a.  certificate  Issued  by  Stone  to  him- 
self. GlvJi^  the  testimony  this  ctmstmction. 
It  must  be  conceded  that  In  many  cases  It 
would  not  be  competent  fw,  ordlnaTUy,  the 
admission  of  a  single  <^cer  will  not  Und 
the  ecffpomtion;  but  the  peculiar  Issue  in 
this  ease  must  be  bnne  In  mind.  The  plaln- 
tlfl  was  seeking  to  estabUsh  the  fact  that 
the  officers  of  the  defendant  had  consented 
and  acquiesced  tu  Stone's  issuing  certificates 
to  himself,  after  knowledge  that  he  was  do- 
ing so.  In  order  to  accomplish  this,  It  vraa 
necessary  to  show  tbat  the  officers  knew,  or 
at  least  ougbt  to  have  known,  tbat  Stone 
was  Issuing  such  certificates;  and.  tarther, 
that  they  had  pomlt^  w  acquiesced  in  bis 
doing  sa  Had  the  plaintiff  sent  an  agent 
to  each  director  of  the  defendant,  and  he 
bad  aAed  the  question  aa  to  whethu  Stone 
had  authority  to  issue  such  certUlcates.  and 
they  had  severally  answered  In  the  afflxma- 
tlve.  we  think  there  could  be  no  doubt  as  to 
the  competency  at  the  evidence  of  the  agent 
aa  to  the  answers  returned  by  the  directors; 
not.  pa-hiu>8,  as  diowlng  tbat  the  corpora- 
tion was  bound  by  the  declarations,  but  as 
establishing  the  &ct  that  the  officers  of  the 
corporation  knew  <tf  the  mannn  In  whldi 
their  president  waa  conducting  the  bu^ess 
at  the  cranpany,  and  that  they  acquiesced  in 
and  assented  to  such  management  Upon  this 
theory  It  appears  to  ns  that  the  evidence 
was  proper. 

We  axe  thus  teoof^t  to  a  consideration  of 
the  question  of  damages.  The  conrt  char- 
ged the  jury  that  If  the  pUUntiff  waa  entitled 
to  recover,  the  measure  of  the  damages  waa 
the  value  of  the  cotton  called  tor  the  cer- 
tificates. The  defendant  asked  the  court  to 
diaige  tbat  the  jury  could  not  award  a 
greater  sum  than  tiiat  loaned  to  the  plain- 
tiff, with  Interest  This  the  court  refused, 
and  an  exception  was  taken  by  the  defend- 
ant In  this,  we  think,  the  court  erred.  The 
rule  of  damages  adopted  1^  the  trial  court 
Is  undoubtedly  correct  In  cases  in  ^rtdch  the 
vrarehouse  company  has  not  been  deftauded. 
The  case  waa  tried  upon  the  theory  that  Uie 
defendant  waa  estopped  from  ^'i^inrUng  that 
the  cotton  vras  not  on  deposit  1^  reason  of 
Its  having  given  its  president  the  authority 
to  issue  certificates  to  himself.  This  estop- 
pel, however,  only  applies  to  bona  fide  hold- 
ers for  value,  and  to  them  only  for  the  pur- 
pose of  protecting  them  from  losses.  The 
plaintiff  had  taken  these  certificates  as  col- 
lateral security  for  the  payment  of  a  loan 
made  to  Stcme.  It  became  Interested  in  the 
certificates  only  to  the  extent  ot  ihe  loan 
made  and  the  interest  accrued  thereon.  The 
defoodant  Is  required  to  respuid  In  damages 
because  ot  the  authority  that  had  been  giv- 
en iti  agent  Stone,  and  not  by  reason  of  tiie 
fact  that  It  had  the  cotton  in  storage,  ^e 
company  had  been  defrauded  by  Its  presi- 
dent but  still  it  Is  required  to  make  good 
the  losses  sustained  hy  the  plaintiff.  The  re^ 
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cowry,  therefore,  should  have  beea  limited 
to  the  amoant  of  the  loan  and  Interest  It  Is 
DOW  contended  on  behalf  of  the  respondent 
that  the  certificates  were  placed  In  the  i^aln* 
ttfl's  hands  as  coUatMal  to  be  applied  apon 
an7  other  liability  of  Stone  to  the  bank; 
that,  after  this  loan,  another  was  effected 
for  f6,600.  It  does  appear  that  a  note  was 
discounted  for  that  amount  by  Stone  at  iha 
plaintiff's  bank,  but  It  also  appears  that  this 
was  for  the  purpose  of  a  renewal  €t  a  note 
preriously  given,  and  was  for  an  antecedent 
debt,  or  at  least  the  jury  might  hare  so 
found  had  the  question  been  submitted  to  It 
For  the  reason  above  given,  we  think  the 
judgment  must  be  reversed,  and  a  new  trial 
OTdered,  with  costs  to  abide  tbe  event  un- 
less the  plaintiff  stipulates  within  20  days 
to  reduce  the  Judgment  to  tbe  amount  of 
the  95,000  note  and  the  hiterest  thereon.  If 
the  stipulation  is  given,  then  tbe  -Judgment 
should  be  modified  accordii^lr,  and  tor  that 
amount  affirmed,  without  costs  of  this  atn 
peal  to  either  parly. 

PABKBR,  C.  jr.,  and  O'BRIEN.  MARTIN, 
VANN,  and  LAMDON,  JJ.,  concur. 

BARTLBTTT,  J.,  reads  memorandum  for 
affirmance,  as  follows:  I  agree  for  affirm- 
ance, but  do  not  vote  for  redaction  of  the 
Judgment  I  am  of  <^»inlon  thst  tbe  transac- 
tion In  regard  to  the  discount  of  the  $6kS00 
note  amounted  to  a  new  credit  on  the  pledge 
of  Qie  collaterals  held  by  the  bank. 

Judgment  accordln^y. 


<ia  N.  T.  IM) 

8T0WELL      Q-amNWtCa  IKS.  CO.  OF 

crrr  of  new  tobk. 

(Court  of  Appeals  of  New  York.   June  0. 
1000.) 

INSURANCE  COHFANT  —  OBNBRAL  AQBNT  — 
WRITTEN  CONTRACT— TERMINATION  ~  PRO-! 
VISION  —  SPECIAL  AGENCIES  —  DISCONTINU- 
ANCB-ORAL  STIPULATION— DVIDENCB  —  AD- 
UI8SIBILITY. 

Where  s  written  contract  apparenttr  cotn- 
plete.  by  which  plBiotiS  was  appointed  general 
agent  of  the  defendant  Insurance  company  for 
a  certain  territory,  proTided  that  snbagents 
■hould  be  solicited  plaintifE.  and  approTed, 
commiaaloned,  and  discontinued  at  will  by  de- 
fendant and  also  that  the  contract  might  be 
terminated  by  rither  party,  on  notice,  without 
any  liability  on  defeodant's  part  beyond  com- 
missions already  earned,  evidence  of  a  ^arol 
stipulation,  made  on  entering  into  the  written 
contract,  that  on  Its  termination  tbe  agency, 
plant  and  renewals  of  insurance  shoold  be  left 
with  plaintiff,  defendant  discontinuing  its  sub- 
agencies  in  that  territory,  was  inadmissible, 
since  such  stipulation  contradicted  the  written 
contract,  and  did  not  constltate  an  independent 
coliatorai  contract 

Appeal  from  supreme  court  appellate  dlvl* 
slon.  Fourth  department. 

Action  on  cootiact  by  Calvin  L.  Stowell 
against  tbe  Greenwich  Insurance  Company 
of  the  City  of  New  York,  From  a  Judgment 
of  the  appellate  dlvlslni.  Fourth  department 


(46  N.  T.  Supp.  80^.  affirming  a  Jndgmmt  In 
favor  of  plaintUt  defendant  appeals.  Re- 
versed. 

In  the  closing  days  of  the  year  18S7  tbe 
plaintiff  and  Mason  A.  Stone,  then  the  secre- 
tary, but  now  tbe  president  of  the  defend- 
ant, entered  Into  negotiations  looking  to  the 
appointment  of  the  plaintiff  as  general  ageuc 
for  the  defendant  to  effect  insurance  in  tbe 
states  of  New  York  and  Pennsylvania,  ae 
parts  thereof,  and  as  a  result  an  agreement 
was  reached  which  was  reduced  to  writing; 
and  duly  executed  on  the  last  day  of  the  year 
18S7.  The  agreement  reads  as  follows:  "Ar- 
ticle 1.  This  agreement  made  the  thirty-first 
day  of  December,  A.  D.  1887,  between  tbe 
Greenwich  Insurance  Company  of  tbe  C^ty  of 
New  York  of  the  first  part  and  Calvin  L. 
Stowell,  of  Rochester,  X  Y.,  of  the  second 
part  witnesseth:    Article  2.  The  said  tbe 
Greenwich  Insurance  Company  of  the  City 
of  New  YoA  hereby  appoints  the  aljove- 
named  Calvin  L.  Stowell  as  general  agent  for 
the  said  company  to  effect  Insurance,  and 
with  the  authority  to  appoint  subagents.  sub- 
ject to  approval  of,  and  to  be  commissioned 
by,  the  said  the  Greenwich  Insurance  Com- 
pany, in  and  for  the  states  of  New  York 
and  Pennaylvania,  or  parts  thereof,  and  such 
otiier  territory  as  may  at  any  time  be  desig- 
nated by  said  company,  upon  the  following 
terms  and  conditions,  to  wit:  Article  3.  Tbe 
said  Cblvin  L.  Stowell  hereby  agrees  to  trav- 
d  and  appoint  said  subagents  In  person,  or 
by  an  experienced  representative,  and  use  due 
diligence  In  enforcing  the  said  the  Greenwidi 
Insurance  Company's  Instructions  In  the  ter- 
ritory above  named.  Article  4.  Tbe  said  Cal- 
vin L.  Stowell  hereby  further  agrees  to  pay 
any  and  all  expenses  Incurred  In  the  appoint- 
ment of  said  agents,  and  also  for  the  Inspec- 
tlCHi  of  all  risks  and  all  special  work  required 
In  tbe  prosecution  of  said  business,  also  for 
tbe  services  of  special  agents  and  clerks  and 
office  rent  required  at  the  general  agency  of 
the  said  the  Greenwich  Insurance  Company, 
out  of  his  own  fuDds,  and  no  part  of  which 
expenses  is  to  be  chargeable  to  the  said  the 
Greenwich  Insurance  Company.    Article  5. 
The  said  the  Greenwich  Insurance  Company 
hereby  further  agrees  to  furnish  all  neces- 
sary agency  supplies,  books  of  record,  and 
blanto  which  shall  be  required  for  proper 
use  In  said  business,  and  to  pay  tbe  expenses 
incurred  In  the  adjustment  of  all  losses,  and 
such  commissions  to  the  subagente  as  may  be 
deemed  necessary  by  the  said  the  Greenwich 
Insurance  Company,  as  well  as  such  other 
charges  as  may  be  allowed  by  the  Greenwich 
Insurance    Company    tn    said  subagents' 
monthly  accounts,  and  all  taxes  and  lawful 
charges  made  by  the  different  states  In  which 
the  said  the  Greenwich  Insurance  Company 
may  transact  business.   Article  6.   The  said 
CaMn  I*  Stowell  hereby  further  agrees  to 
render  to  tbe  said  the  Greenwich  Insurance 
Company  a  jnst  and  true  weekly  and  month- 
ly account.  In  such  form  as  they  may  pra- 
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scribe,  of  premiums  on  all  policies  or  re- 
newals thereof  Issued  both  by  himself  and 
subagenta  aforesaid,  said  monthly  accounts  to 
be  forwarded  to  the  said  the  Greenwich  In- 
surance Company  before  the  twenty-fifth  of 
eacb  succeeding  month.    Article  7.  And  the 
said  CalTln  L.  Stowell  also  agrees  promptly 
to  comply  with  any  and  all  Instructions  and 
directions  as  may  be  given  him  by  the  said 
the  Greenwich  Insurance  Company  from  time 
to  time,  as  they  in  their  discretion  may  deem 
proper.    Article  8.  And  the  said  the  Green- 
wich Insurance  Oompany,  in  consideration  of 
the  premises,  hereby  agrees  to  pay  unto  the 
said  Cftlrin  U  Stowell  ten  (10)  per  cent,  com- 
mission on  the  net  gross  premiums  received 
by  him  as  such  general  agent  aforesaid;  that 
is  to  say,  on  the  gross  premiums,  less  return 
premiums  and  reinsurance.  If  any.  Article  9. 
And  it  Is  expressly  understood  and  agreed 
that  at  the  time  of  rendering  the  monthly 
statements  aforesaid,  upon  which  monthly 
statements  settlements  between  the  parties 
to  this  contract  Bhall  be  made  at  the  time,  the 
said  Calvin  L.  Stowell  shall  remit  and  pay 
over  to  the  said  the  Greenwich  Insurance 
Company  all  moneys  remaining  In  his  hands. 
Article  10.   And  It  Is  hereby  further  under- 
stood and  agreed  by  and  between  the  parties 
hereto  that  this  contract  may  be  terminated 
at  any  time  by  either  party  giving  ninety  (90) 
-  days'  notice  thereof  In  writing,  and  without 
any  liability  on  the  part  of  the  said  the 
Greenwich  Insurance  Company  beyond  the 
commission  aforesaid  actually  earned  at  the 
closing  of  said  agency.    But  any  or  all  of 
said  snbagencles  may  be  discontinued  by  the 
said  the  Greenwich  Insurance  Company  at 
any  time,  and  the  said  Calvin  L.  Stowell  here- 
by agrees  to  becMne,  and  does  become,  per- 
sonally re^nslble  to  the  said  the  Greenwich 
Insurance  Company  for  any  premiums  due 
from  any  person  appointed  or  employed  by 
him  in  the  interest  of  the  said  the  Green- 
wich Insurance  Company.  In  witness  where- 
of the  said  the  Greenwich  Insurance  Com- 
pany of  the  City  of  New  Torli  has  hereunto 
affixed  Its  corporate  seal,  and  the  said  Calvin 
U  Stowell  has  hereunto  affixed  his  hand  and 
seal.    [Signed]   The   Greenwich  Insurance 
Company,  by  M.  A.  Stone,  Secy.  [Seal.] 
[Signed]    CalTin  L.  Stowell.  [Seal.]" 

Seven  years  and  four  months  passed  away, 
daring  which  both  parties  continued  to  act 
under  the  foregoing  agreement;  but  the  de- 
fendant finally  determined,  for  some  reason,  to 
terminate  the  relations  existing  between 
them,  and.  In  accordance  with  the  tenth  arti- 
cle of  the  agreement  It,  on  or  about  the  Ist 
day  of  May,  1896,  gave  the  plaintiff  90  daya^ 
notice  in  writing  of  Its  intention  to  terminate 
the  agency,  and  subsequently,  and  on  the  1st 
day  of  August,  It  was  terminated,  and  the  par- 
ties thereafter  took  the  necessary  steps  to  set- 
tle accounts,  and  a  final  settlement  was  reach- 
ed May  7, 1S96.  Twenty  days  later,  and  near- 
ly ten  months  after  the  contract  was  actually 
terminated,  the  plaintiff  first  brought  to  the 
ff7N.n.-81 
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attention  of  the  defendant  hla  claim  for  dam- 
ages, upon  which  a  recovery  has  been  had  In 
this  action.  The  claim  Is  that  In  the  course 
of  the  negotiations  a  parol  agre«nent  was 
made  by  which  the  defendant  agreed  that,  in 
case  the  relations  established  by  the  written 
contract  should  be  terminated,  the  business 
which  should  Id  the  meantime  have  been  cre- 
ated by  the  plaintiff,  and  at  his  expense, 
should  belong  to  him,  and  that  such  agree- 
ment was  In  fact  violated  by  the  defendant. 
The  defendant's  counsel  objected  to  the  ques- 
tions asked  for  the  purpose  of  eliciting  this 
alleged  collateral  and  suppletory  agreement, 
on  the  ground  that  all  of  the  prior  oral  ne- 
gotlatlone  were  necessarily  merged  In  the 
writing  to  which  the  parties  reduced  the  terms 
of  their  agreement,  and  that  evidence  of  prior 
conversations  had  must  necessarily  be  for  the 
purpose  of  contradicting  the  agreement  All 
of  these  objections  were  overruled,  and  the 
plaintiff  was  permitted  to  testify.  In  effect 
that  a  company  that  he  had  for  some  con- 
siderable time  served  as  general  agent  rein- 
sured its  risks,  and  went  out  of  business  with- 
out giving  him  notice  of  its  Intention  to  do  so, 
leaving  him  representing  but  one  company, 
and,  b^ng  desirous  of  having  another  com- 
pany to  take  the  place  of  the  one  he  had  lost, 
he  applied  to  Dr.  Foote,  who,  shortly  before 
the  27tb  day  of  December,  1867,  called  upon 
Col.  Stone,  then  secretary  of  the  defendant 
and  informed  him  of  the  way  In  which  Stowell 
had  been  treated  by  the  Clinton  Insurance 
Company,  and  further  said  to  him  that  Mr. 
Stowell  wanted  a  company  titiat  If  it  ter- 
minated the  relations  without  fanlt  on  Stow- 
ell's  part,  would  not  Intertere  with  his  agents 
or  business;  to  which  Mr.  Stone  replied:  "If 
we  make  an  arrangement,  and  the  business 
proves  profitable  and  satisfactory,  we  shall 
not  want  to  make  any  change;  and  If  not  If 
it  Is  not  proatable,  we  shall  not  want  the  bnai- 
ness,  nor  the  manager,  either." 

Upon  the  suggestion  of  Dr.  Foote.  Mr. 
Stowell  visited  New  York,  and  on  the  27th  day  - 
of  December  they  had  an  Interview  with  CJol. 
Stone,  at  the  offlcee  of  the  defendant  where 
Mr.  Stowell  claims  he  Informed  Col.  Stone 
that  he  would  not  be  willing  to  make  a  con- 
tract with  any  company  unless  It  was  In  con- 
sideration of  an  agreement  that.  If  the  con- 
tract should  be  terminated,  the  agency  plant 
—that  Is,  the  agents  and  the  renewals  of  the 
business— should  be  left  with  him;  that  Col. 
Stone  told  him  that  If  the  arrangement  vras 
made  It  would  be  permanent  as  long  as  It  was 
profitable,  and.  If  It  was  not  profitable,  he 
would  not  want  the  agents,  or  the  renewals 
of  the  business,  or  the  agency  management; 
that  the  Greenwich  Insurance  Oompany  would 
never  take  a  course  of  that  kind.  The  plain- 
tiff then  went  away  to  give  the  officers  of  the 
defendant  an  opportunity  to  determine  what 
to  do  touching  his  application  for  a  general 
agency.  He  returned  in  the  afternoon  of  the 
same  day,  when  Col.  Stone  told  the  plaintiff 
that  they  had  dedded  to  give  him  the  general 
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Agencj,  to  which  Mr.  StoweU  replied,  "All 
right*' 

The  form  oC  the  contract  seems  to  have 
been  the  next  subject  consldoed.  and  Dr. 
Foote  had  In  his  poaaeaslon  the  contract  be- 
tween the  Jersey  City  Insurance  Company  and 
this  plaintiff,  and  It  was  produced  and  banded 
to  CoL  Stone,  Uie  plaintiff  saying,  according 
to  his  testimony:  "That  Is  satisfactory  to 
me.  If  It  Is  to  you.'  He  said  It  was  satlS' 
factory  to  him.  And  thereupon  the  Jersey 
CUy  contract  was  left  with  Mr.  Stone  to  be 
copied,  with  the  necessary  changes  of  names 
of  parUes  and  dates,  and  to  be  d^ed  when 
prepared."  A  third  and  final  Interview  took 
place  on  the  morning  of  December  28th.  bat 
uotldng  Beans  to  have  been  said,  according  to 
the  ^Intlff,  having  any  bearing  upcm  bis 
presoit  contention. 

It  appears  from  the  further  testimony  ot 
the  witness  that  while  this  form  of  contract 
was  proposed  ^  him.  with  the  statement 
on  his  part  that  such  a  contract  would  be 
satls&ctory  to  him,  and  It  was  accepted  by 
Che  defendant  without  modlfloitlon.  he  nev- 
ertheless said  to  CoL  Stone:  "I  wouldn't 
sign  a  contract  with  any  company  of  that 
kind  except  on  condition  that  If  It  was  tei> 
mlnated  by  the  company  that  the  agencies 
and  the  renewals  of  the  bnsineBs  dtould  be 
left  with  me  and  not  Interfered  with."  The 
witness  was  further  Interrogated  by  his  coun- 
sel, with  the  following  result:  "Q.  That,  of 
course,  was  true  that  you  wouldn't  sign  any 
contract  except  with  that  condition?  A.  Tes. 
sir.  Q.  Nevertheless  you  did  sign  one  with- 
out that  condition,  did  you  not?  A.  With 
whom*?  Q.  With  the  Greenwich?  A.  No, 
sh:;  that  was  the  condition  on  which  I 
sls^ied  that  contract  Q.  That  was  not  in  It? 
A.  No,  sir.  Q.  It  was  outside  of  It?  A.  As 
I  take  It  the  two  are  different"  CoL  Stone, 
the  defendanfs  president  emphatically  de- 
nied all  of  the  testimony  touching  the  alleged 
collateral  and  suppletory  agreement;  but  that 
fact  has  no  direct  bearing  upon  the  legal 
questions  presoited  on  this  aK)eal,  which 
brings  up  for  review  a  Judgment  entered  <m 
the  verdict  of  the  Jury,  which  vras  founded 
on  their  belief  that  the  ^Intiff  had  two  con- 
tracts with  the  defendant  one  of  which  was 
reduced  to  writing,  while  the  ottier  was  al- 
lowed to  rest  In  parol. 

John  Notman,  for  appellant  William  F. 
OogswdL  for  respondent 

PARKER,  a  J.  (after  stating  the  facts). 
The  general  rule  Is  that  when  an  agreement 
Is  reduced  to  writing  It  as  between  the  par- 
ties, me^B  and  overcomes  all  prior  or  con- 
temporaneous negotiations  and  declarations 
upon  the  subject  and  that  oral  evidence  Is 
not  admissible  to  vary,  explahi,  or  contra- 
dict its  terms,  for  the  writing  Is  concluslvdy 
presumed  to  contain  the  whole  eagAgetnent 
of  the  parties.  There  are  certain  exceptions 
to  the  rule,  which  have  grown  out  of  efforts 
of  the  courts  to  prevent  fraud  and  Injustice 


In  particular  cases,  and  which  are  sometimefl 
so  loosely  applied,  as  this  court  said  tai  Tlioiji- 
as  V.  Scutt  127  N.  Y.  ISS,  27  N.  E.  OSt  as  to 
threats  the  Integri^  of  the  rule  itsdf,— ah 
outcome  which  the  ooorts  should  be  Tery 
careful  to  guard  i^ainst;  for  all  those  wli(» 
are  charged  with  the  administration  of  the 
law  have  almost  dally  forced  upon  them  the 
importance  of  reducing  agreements  to  writ- 
ing, and  thereafter  protecting  them  from  <M:al 
assault  owing  to  the  imperfection  ot  bu- 
man  memory,  and  the  tendency  on  the  part 
of  some  to  color  their  testimony  In  the  di- 
rection    their  interests.  The  exceptions  to 
the  general  rule,  as  this  court  said  In  Thomas 
V.  Scutt  9Ui»a,  may  be  grouped  Into  two 
classM,— <me  where  parol  evidence  is  reo61v- 
ed  to  show  that  that  which  purports  to  be  a 
written  contract  is  in  fact  no  contract  at  all; 
and,  second,  where  the  written  instrument  Js 
recognised  as  valid  so  far  as  It  goes;  but  Is 
treated  as  inccmiplete,  such  as  receipts  and 
writings  that  upon  their  fAce  show  that  on- 
ly portions  of  the  agreement  are  embodied 
In  the  instrument   "Two  thhigs,  howerer, 
are  Msential,"  said  the  court  In  Thomas  v. 
Scutt,  supra,  "to  bring  a  case  wlthbi  this 
[second]  class:   (1)  The  writing  must  not  ap- 
pear upon  Inspection  to  be  a  completed  con- 
tract embracing  all  the  particulars  neces- 
sary to  make  a  p^ect  agreement  and  de- 
signed to  express  the  whole  arrangement  be- 
twe«t  the  parties;  for  in  such  a  case  it  is 
conclusively  presumed  to  embrace  the  entire 
contract   f2)  The  parol  evidence  must  be 
consistent  with,  and  not  contradictory  of.  the 
written .  Instrument"  And  again,  hi  the 
course  of  the  same  opinion,  tt  was  said: 
"You  can  no  more  add  to  or  contradict  its 
legal  effect  by  parol  stipulatlms  preceding 
or  accompanying  its  execution  tium  yon  can 
alter  It  through  the  same  means  in  any  other 
respect"  Collateral  agreements  are  not  re- 
garded as  enUtied  to  classification  vrlth  the 
exceptions  to  the  general  rule,  for  the  rea- 
son that  they  are  separate,  bidependait  nnd 
completed  contracts.  They  may  be  proved 
by  parol,  because  they  rest  in  paroL  Bnt 
the  caution  suggested  by  the  sivreme  conrt 
of  the  United  States  in  Belts  v.  Machine  Go.. 
141  n.  S.  510,  12  Sup.  Ct  46.  36  L.  EA.  837. 
should  not  be  lost  sight  of.   That  coiirt  after 
recognlzmg  the  fact  that  there  may  be  ex- 
isting and  seitarate  oral  agreements  as  tu 
matters  on  which  a  written  contract  Is  si- 
lent provided  they  be  not  inconsistent  with 
the  terms  of  the  writing,  said:   "Such  an 
agreement  must  not  only  be  collateral,  bnt 
must  relate  to  a  subject  distinct  from  that  to 
which  tlie  written  contract  applies;  that  is, 
it  must  not  be  so  dosely  connected  with  the 
principal  transaction  as  to  form  part  and 
parcel  ot  it.  And  when  the  writing  itself, 
upon  Its  face,  is  couched  In  such  terms  as 
import  a  completed  legal  obligation,  without 
any  uncertelnty  as  to  the  object  or  extent 
of  the  engagement,  It  Is  conclusively  pre- 
sumed that  the  ^hole  engagement  of  the 
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putles,  ibd'tiie  ertimt  and  maimer  of  tlielr 
imdertakliig.  la  reduced  to  writing." 

The  plalntlfTa  contention  la  that  hla  jud^ 
ment  of  $5,000  properly  resta  upon  the 
brcadi  of  an  oral  agreement;  which  hla  coun- 
sel  Rsseru  ia  collateral  and  aoppletory  to 
the  written  agreement,  which,  npon  Ita  ftic^ 
beara  oTery  erldrace  tiiat  the  parties  Intend- 
ed It  as  the  repository  of  all  their  negotiap 
tlona  and  agreement!  aa  to  the  agency.  The 
written  agreement  contained  10  articles,  the 
flrat  of  which  contains  the  names  of  both 
parties  and  the  date;  the  sec<md,  the  ap- 
pointment by  the  defendant  of  the  plaintiff 
mm  Ita  general  agent  to  eDTect  Insurance  with- 
in prescribed  territory,  and  confenli^  on 
him  the  authority  to  appoint  snbagents, 
"subject  to  approval  of.  and  to  be  commls- 
aloned  by,  the"  defendant;  articles  third  and 
fourth  contain  the  engagement  of  this  plain- 
tiff to  appoint  subagents,  pay  the  expenses 
incident  thereto,  and  to  diligently  enforce 
tbe  defendant's  Inatructions;  by  arUde  5  the 
defendant  agreed  to  furnish  all  necessary 
agency  supplies,  and  to  pay  expenses  Incur- 
red In  adjusting  losses,  together  with  such 
<diargea  by  the  subagenta  aa  the  defendant 
abouM  allow;  articles  6  and  7  provide  that 
the  plaintiff  should  render  a  Just  and  true 
weekly  and  monthly  account  of  premiums  on 
all  policies  or  renewals  thereof,  and  that  he 
should  comply  with  any  and  all  Instructions 
glvea  to  him  by  the  defendant;  article  8 
contains  the  defendant's  promise  to  pay  the 
plaintiff  a  10  per  cent  commission  on  net 
gross  premiums;  while  by  article '9  the  plain- 
tiff agreed  to  remit  and  pay  over  monthly  all 
moneys  ranainlng  In  his  hands.  As  neither 
of  the  parties  desired  to  have  the  contract 
binding  for  a  fixed  time,  both  agreed  tbat 
either  party  should  be  at  liberty  to  terminate 
ft;  and  by  the  tenth  article  was  provided 
the  method  by  which  such  termination 
should  be  accomplished,  and.  In  order  to 
avoid  any  misunderstanding  wbatever.  It 
was  expressly  provided  that  there  should  be 
no  liability  on  the  part  of  the  defendant 
should  the  contract  be  terminated.  As  this 
article  has  an  Important  bearing  In  determin- 
ing whether  the  plaintiff's  alleged  oral  agree- 
ment was  Independent  and  collateral,  so 
much  of  It  as  bears  upon  the  subject  that  I 
have  referred  to  Is  herewith  quoted:  "It  is 
hereby  further  understood  and  agreed  by 
and  between  the  parties  hereto  that  tills  con- 
tract may  be  terminated  at  any  time  by 
either  party  giving  ninety  (00)  days*  notice 
thereof  In  writing,  and  without  any  liability 
on  tbe  part  of  said  the  Greenwich  Insurance 
Company  beyond  the  commissions  aforesaid 
actually  earned  at  tbe  closing  of  said  agency. 
But  any  or  all  of  sold  siibagentB  may  be  dis- 
continued by  tbe  said  the  Greenwich  In8ur> 
snee  Company  at  any  time."  Notwithstand- 
ing the  provision  in  the  written  agreement 
that  tbe  termination  of  the  contract  by  either 
party  In  the  manner  provided  In  article  10 
should  be  **wlthout  any  liability  on  the  part 


of  said  the  Greenwich  Insurance  Company 
beyond  the  commissions  afbresaid  actdally 
earned  at  the  cloae  of  said  agency,"  the 
plaintiff  has  been  permitted  to  recover  a 
Judgment  Of  9S.O0O  as  compensation  for  tiie 
damogw  sustained  by  tbe  plaintiff  upon  Its 
twmlnation,  upon  the  theory  that  there 
was  "another  paroL  Independent  agreement, 
which  affected  uie  rlghta  of  the  parties  only 
when  that  written  agreement  had  ceased  to 
exlsU" 

We  come,  now,  to  an  examination  the 
testimony  touching  the  negotiations  preced- 
ing the  execution  of  the  contract,  which  me 
of  the  parties  Insists  became  merged  in  the 
writing,  while  the  other  claims  that  a  por^ 
tion  of  those  negotiations  constituted  an  in- 
depMident,  collateral  agreement,  the  ^ect 
of  which  was  to  render  tiie  defendant  liable 
In  damages  upon  Its  termination  of  the  con- 
tract, notwithstanding  such  contract  provid- 
ed that  there  should  be  no  liability  except 
for  commissions  actually  earned.  The  plain- 
tiff, as  the  general  agent  tor  two  Insurance 
companies,  had  established  agencies  in  a 
portion  of  the  territory  of  the  states  of  New 
York  and  Pennsylvania,  recdvlng  tor  all  pc^- 
iciea  and  renewals  issued  by  them  a  certain 
percentage  of  the  premiums  paid,  and,  hla 
agency  being  terminated  by  one  of  the  com- 
panies, he  sought  to  obtain  tbe  agency  of  an- 
other company,  and  did  in  fact  become  the 
general  agent  of  two  other  companlea.  In 
his  behalf  he  Interested  Dr.  Foote,  who  In- 
terviewed CoL  Stone,  then  the  secretary  of 
this  defendant,  with  such  favorable  resnltt 
that  Dr.  Foote  at  once  advised  the  plaintiff 
to  come  to  New  York,  and  some  time  In  the 
forenoon  of  the  27th  of  December  th^  call- 
ed upon  CoL  Stone,  at  the  place  of  business 
of  the  defendant,  where,  after  an  Interview 
in  which  the  plaintiff  complained  of  the 
treatment  that  he  had  received  from  the 
Clinton  insurance  Company,  he  asserted,  ac- 
cording to  his  present  recollection,  that  ha 
would  not  enter  Into  a  contract  with  another 
company  unless  In  the  event  of  tbe  termina- 
tion of  the  contract  the  business  brought  in- 
to existence  by  him  during  his  agency  and 
the  agencies  reporting  to  him  should  not  be 
taken  away,  after  which  he  withdrew  In  oi^ 
der  to  give  the  officers  of  the  defendant  an 
opportunity  to  determine  whether  his  re- 
quest to  become  their  general  agent  would 
be  accepted.  After  lunch  on  the  same  day 
the  plaintiff,  accompanied  by  Dr.  Foote,  went 
again  to  the  defendant's  offices,  when  th^ 
were  at  once  informed  by  CoL  Stone  that 
the  defendant  had  decided  to  give  to  Mr. 
Stowell  the  general  agency  for  the  territory 
solicited  by  bim,  to  which  Mr.  Stowell  re- 
plied, "All  rIgUL"  The  form  of  the  contract 
was  next  considered,  and  for  that  emergen- 
cy the  plaintiff  was  well  provided;  for  his 
friend  Dr.  Foote  had  in  his  possession  the 
contract  between  the  plaintiff  and  the  Jersey 
City  Insurance  Company,  and  the  plaintiff 
had  the  contract  between  the  OUnton  lar 
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anrance  Compftay  and  himself.  Dr.  Foote 
produced  the  contract  between  the  Jwsey 
City  Insurance  Company  and  the  plaintiff, 
and  handed  It  to  Col.  Stone,  at  the  same 
time  saying,  according  to  his  testimony, 
"That  is  satisfactory  to  me  if  it  is  to  you;" 
to  which  Col.  Stone  replied  that  It  was  satis- 
factory to  him.  Later  the  plaintiff  testified: 
"I  told  Col.  Stone  at  the  first  interview  that 
I  would  sign  a  contract  of  that  kind  on  con- 
dition that  if  It  was  terminated  the  agency 
and  renewals  should  be  left  to  me,  and  he 
said  it  was  satisfactory  to  him,  and  I  said  It 
was  satisfactory  to  myself."  The  plaintiff's 
contract  with  the  Jersey  City  Insurance 
Company  was  left  with  CoL  Stone,  with  the 
understanding  that  the  new  contract  was  to 
be  like  it,  with  the  exception  of  the  change 
In  names,  parties,  and  dates,  and  that  un- 
derstanding was  completely  carried  out 
While  the  contract  bears  the  date  of  Decem- 
ber Slst,  it  was  not  in  fact  executed  until 
January  11th,  at  which  time,  the  plaintiff 
testified,  nothing  was  said  about  the  termi- 
nation of  the  contract  There  was  other  evi- 
dence corroborating  plaintiff  in  so  far  as  he 
testified  to  the  effect  that  he  Insisted  In  two 
conversations  that  the  agents  and  the  re- 
newals of  the  business  should  be  left  with 
him  upon  the  termination  of  the  contract; 
on  the  other  hand,  it  was  denied  by  Col. 
Stone.  But  it  will  serve  no  useful  purpose 
to  refer  to  it  as  the  evidence  of  the  plaintiff 
to  which  I  have  referred  brings  out  the  point 
and  shows  that  the  plaintiff  had  in  person 
three  interviews  with  CoL  Stone  prior  to  the 
execution  of  the  contract,  and  that  in  two  of 
those  Interviews  he  put  forward  the  claim 
that  the  business  built  up  nnder  his  agen- 
cy should  belong  to  blm  at  the  termination 
of  the  contract 

In  the  first  place,  It  will  be  noted  that 
whatever  was  said  upon  the  subject  was 
said  In  the  three  Interviews  had  between  the 
parties  for  the  purpose  of  bringing  about  an 
agreement  by  which  the  plaintiff  should  ob- 
tain the  agency  which  he  solicited  from  the 
defendant  and  therefore  is  within  the  gen- 
eral rule  which  presumes  that  all  prior  nego- 
tiations arc  merged  in  the  written  agree- 
ment That  rule,  unaided,  calls  for  the  ex- 
clusion of  the  testimony  offered  in  behalf  of 
the  plaintiff  with  a  view  of  proving  an  al- 
leged collateral  oral  agre^ent  But  In  ad- 
dition to  the  fact  that  what  was  said  on  the 
subject  preceded  the  written  contract  and 
formed  a  part  of  the  negotiations  resulting  In 
the  meeting  of  mlods  upon  the  basis  express- 
ed In  writing  later,  the  so-called  "oral  agree- 
ment" was  not  Independent  and  collateral. 
It  does  not  deal  with  an  Independent  subject, 
but  instead  wltb  one  which  the  contract  cov- 
ers,—a  contract  executed  in  the  form  pro- 
posed by  the  plaintiff.  Now,  these  subjects 
were  fully  covered  by  the  contract  which  he 
proposed  for  execution.  It  provided  that, 
frtille  the  plaintiff  should  solicit  the  agents. 


they  were  not  only  to  b«  subject  to  ttie  ap- 
proval of  the  defendant  but  to  be  commJa- 
sloned  by  It  whereupon  they  necessarily  be- 
came the  defendant's  agents.    iLrticle  2  ot 
the  contract  so  provided,  and  by  article  10 
the  defendant  reserved  the  right  to  discon- 
tinue at  any  time  any  or  all  of  the  said  sab- 
agencles.    The  agents  were  therefore  tlie 
agents  of  the  defendant  having  power,  with- 
in the  limits  of  the  authority  of  a  subagent, 
to  bind  the  defendant  the  defendant  hav- 
ing the  right  to  commission  them  or  not,  and 
to  discontinue  them  at  wllL    The  c<Hitract 
should  have  provided  for  their  discontinu- 
ance by  the  defendant  at  the  termination  of 
the  contract  If  that  was  the  Intention  of  the 
parties,  but  instead  of  that  It  was  provided 
that  there  should  be  no  liability  on  the  part 
of  the  defendant  In  such  an  ev«it  except  to 
pay  commissions.   Kow,  It  Is  urged  that  the 
defendant  is  liable  because  It  did  not  dlsctm- 
tinue  the  said  agents.  Without  pursuing  this 
subject  further,  It  is  sufiScIent  for  my  pres- 
ent purpose  to  call  attention  to  the  fact  that 
the  general  subject  of  agents,  how  selected 
by  the  plaintiff,  and  the  matter  of  their  ap- 
pointment and  removal  by  the  defendant 
was  reduced  to  writing,  and  Included  In  the 
contract  which  purports  on  its  face  to  em- 
brace all  the  negotiations  of  the  parties.  Be- 
yond all  that  the  contract  recognizes  that  It 
might  not  prove  to  be  for  the  best  interests 
of  the  parties  that  the  contract  should  run 
on  Indefinitely,  and  so  a  method  of  termina- 
tion was  provided  in  respect  to  which  both 
parties  were  placed  on  an  equality,  and.  In 
order  that  there  might  be  no  misunderstand- 
ing as  to  the  rights  of  the  parties  to  the 
agreement  It  was  provided  that  the  termina- 
tion of  the  contract  no  matter  which  one  of 
the  parties  brought  it  about  "should  be  with- 
out any  liability  on  the  part  of  said  the 
Greenwich  Insurance  Company  beyond  the 
commissions  actually  earned  at  the  close  of 
the  said  agency."    This  was  the  deliberate 
engagement  of  the  parties,  and  by  It  they 
attempted  to  close  the  door  against  all  i>ossl- 
ble  claims  for  services  or  damages,  and  to 
absolutely  destroy  all  opportunities  for  con- 
troversy.   An  wal  agreement  that  reaches 
another  result  and  imposes  a  liability  upon 
the  defendant  for  renewing  policies  original- 
ly issued  through  the  ^ubagents,  and  for  not 
discontinuing  agents  appointed  by  authority 
of  the  contract  does  not  (In  the  language 
authority)  "relate  to  a  subject  distinct  from 
that  to  which  the  written  contract  applies." 
Indeed,  the  sitiiatiou  compels  us  to  go  ftt^ 
ther,  and  say  that  the  alleged  oral  agreouent 
not  only  varies  the  contract  but  It  explicitly 
contradicts  that  portion  of  it  which  declares 
that  upon  the  termination  of  the  contract 
there  shall  be  no  liability  on  the  part  of  the 
defendant  except  for  commissions  earned. 
The  question  was  raised  by  objection  to  the 
admission  of  testimony,  followed  by  a  mo- 
tion to  strike  It  all  out  after  the  testimony 
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was  In.  The  Judgment  ebould  be  teveraed, 
and  a  new  trial  granted,  wltb  costs  to  abide 
tbe  event. 

0*BBIEN.  BABTLETT.  HAIGHT,  HAS- 
HN.  TANN,  and  UUfDON.  JJ^  concnr. 

Judgment  rerersed,  etc. 


(1£3  N.  Y.  m) 

JSROMB  T.  QUEEN  CTTX  CTCLE  GO. 

(Conrt  of  Appeals  of  New  York.   Jane  5, 
1900.) 

UBTBR   AND  SBRVANT— DI80BBDIBN0B  OF 

ORDBRS-QROUNDS  FOR  018- 
CHARQB— APPEAL. 

1.  Disobedience  hj  a  eerrant  of  reasonable 
orders  not  incooBistent  with  hia  contract  is  a 
notation  of  law  which  jostifies  the  resdssion 
of  the  contract  by  the  master  and  the  serv- 
ant's discharoe. 

2.  Where  the  dedsfon  of  the  tppellate  ^vi- 
sion Is  not  unanlmoas,  the  court  of  appeals  may 
review  the  record  to  ascertain  whether  there 
was  any  evidence  to  sustain  the  verdict. 

3.  where  the  ondisputed  fiicts,  when  support- 
ed by  every  infermce  that  can  be  properly 
drawn  tiierefrom,  does  not  warrant  a  verdict,  a 
qnestion  of  law  arises,  which  may  be  reviewed. 

4.  Where  a  servant  who  agrees  to  nve  his 
services  to  a  master,  and  to  devote  hie  best 
efForta  to  his  dnties.  leaves  such  duties  for  a 
day  to  attend  to  his  own  private  business, 
wUch  was  not  urgent,  regardless  of  the  condi- 
tion of  his  master's  business,  and  In  willfnl  dis- 
obedience  of  his  master's  orders  not  to  go,  snch 
condact  ia  a  violation  of  his  duties  as  a  matter 
of  law  justifying  his  discbarge. 

5.  A  master's  retention  of  a  servant  after 
knowledge  of  certain  breaches  of  duty  does  not 
imvenC  thdr  nse  as  groonds  ot  discharge  when 
the  offense  is  repeated. 

Appeal  from  supreme  court,  appellate  dlrl- 
tion.  Fourth  departmrat 

Action  by  Anthony  Jerome  against  the 
Queen  City  Cycle  Company.  From  a  judg- 
ment of  tbe  ai^llate  division  (48  N.  Y.  Supp. 
1107)  affirming  a  Judgment  entered  on  the 
verdict  of  a  jury,  defendant  appeals.  Re- 
versed. 

Appeal  from  a  judgment  of  tbe  appellate 
division  of  tbe  supreme  court  In  the  Fourth 
Judicial  department  affirming  a  Judgment  en- 
tered on  the  verdict  of  a  Jury.  48  N.  Y.  Supp. 
1107.  This  action  was  brought  to  recover 
damages  for  an  alleged  wrongful  discharge 
of  the  plaintiff,  who  had  been  employed  by 
the  defendant  for  the  period  of  one  year  to  act 
aa  superintendent  of  its  bicycle  factory  at 
Lake  View,  about  20  miles  from  Buffalo.  The 
defendant  admitted  that  It  discharged  the 
plaintiff  before  the  expiration  of  the  term 
agreed  ujran,  but  alleged  that  the  diechaige 
was  lawful  on  account  of  tardiness,  absence, 
and  disobedience  of  orders.  By  a  written  con- 
tract entered  Into  by  the  parties  on  the  10th 
of  October,  1886,  the  defendant  agreed  to  em- 
ploy the  plaintiff  as  superintendent  of  its 
factory  for  one  year  from  said  date  at  a  salary 
ot  $2,000,  payable  monthly.  Tbe  plaintiff 
agreed  to  "give  his  eerrlces"  to  the  defend- 
ant and  to  "devote  bis  best  effort*  In  the 


faithful  and  efficient  discharge  of  tbe  duties 
of  superlntendeUt,"  daring  the  period  and  for 
the  compensation  aforesaid.  It  was  mutually 
agreed  that  tbe  plaintiff  should  "have  full  con- 
trol and  discretion  as  to  the  employment  and 
dlsmlGffll  of  all  help  properly  engaged  in  said 
factory  in  any  capacity."  Ou  May  5, 1896,  the 
defendant,  through  Us  president,  wrote  to  the 
plaintiff,  who  was  a  skillful  pattern  maker, 
to  confine  himself  "to  superintending  the  de- 
signing, pattern  making,  and  drafting  in  your 
department,  and  to  such  other  duties  and  the 
execution  of  such  other  orders  as  may  be  spe- 
cifically given  you  by  the  president  *  *  * 
Do  not  leave  your  duties  during  working 
hours  without  specific  permission  of  tbe  presi- 
dent. •  •  *  Tardiness  will  not  be  permit- 
ted. You  have  left  your  duty  for  a  number 
of  hours  at  times  recently,  and  in  three  cases 
without  any  knowledge  of  the  president,  and 
in  one  case  yesterday  without  his  permission, 
and  in  direct  disobedience  to  his  orders. 
When  you  desire  to  absent  yourself,  you  must 
apply  to  the  president  for  permission,  stating 
your  reasons,  and  abide  by  bis  decision.  If 
any  or  all  of  the  above  conditions  are  not 
carefully  and  strictly  observed  and  complied 
with,  this  will  be  considered  sufficient  c&vee 
for  discbarge."  Thereupon  the  plaintiff  with- 
drew from  the  factory,  and  on  tbe  7th  of  May. 
through  his  counsel,  wrote  the  defendant  that, 
while  be  was  willing  "to  comply  strictly  and 
conscientiously  with  tbe  terms"  of  tbe  con- 
tract he  would  not  consent  to  "the  altera- 
tions" proposed.  He  offered  to  return,  and 
made  tender  of  his  services  in  accordance 
with  the  provldons  of  the  contract  but  de- 
clined to  continue  In  tbe  employment  of  tbe 
defendant  under  the  instructions  aforesaid. 
No  reference  was  made  to  the  charge  of  ab- 
sence or  tardiness.  The  defendant  replied, 
disclaiming  any  Intention  to  alter  the  contract, 
and  Insisting  that  its  object  was'  "to  specify 
what  services  as  superintendent  we  require 
of  you.  The  notice  does  not  require,  and  was 
not  Intended  to  require,  of  you  the  perform- 
ance of  any  duties  not  Included  In  tbe  duties 
you  agreed  to  perform."  The  defendant  with- 
drew '*for  the  present  anyhow"  Its  "notice  of 
the  0th  Instant  so  far  as  it  limits  the  duties 
required  of  you,  although  we  do  not  admit 
any  obllgatlcm  on  our  part  so  to  do,"  and 

1  asked  the  plaintiff  "to  come  and  try  again  to 
carry  out  your  contract  •  •  •  We  express- 
ly refuse  to  waive  any  of  our  rights  as  they 
stood  at  and  before  tbe  time  of  giving  tbe  no- 
tice. With  tbe  uuclerstanding  that  such  rights 
as  we  have  are  not  waived,  we  again  say, 
come  to  the  factory  upon  receipt  of  this  letter, 
and  try  again."  The  plaintiff  tiieu  resumed 
work  as  before,  but  in  a  short  thne  one  of  the 
employes  at  the  factory,  named  Fenton,  "call- 
ed a  meeting  at  North  Evans,"  at  which  he 
denounced  the  plaintiff,  and  called  him  a 
"liar,  bypocrite,  and  scoundreL"  Soon  after,  at 
a  second  meeting,  presumably  of  the  em- 

I  ploySs,  Fenton  again  denounced  him.  About 
May  23d  the  plaintiff  told  Mr.  Fries,  defend- 


Digitized  by  Google 


4S6 


57  NORTHBASTBBN  BEPORTER. 


<N.  I. 


ant'8  president,  that  be  was  going  to  Baf- 
falo  to  take  couuBel  In  order  to  Bupprea* 
'that  fellow's  Tlllficatlon  and  abuse,  anA  to 
^tect"  himself  "by  legal  process."  Hr.  Fries 
replied  that  If  he  absented  himself  "tbat  day" 
tat  that  reason  be  Should  consider  himself 
discharged.  The  phUntUf,  notwithstanding, 
went  to  BnfCalo  for  the  purpose  aforesaid,  and 
was  gone  the  entire  day.  Before  leaTlng.  be 
gave  orders  In  relation  to  the  work  of  the 
factorr.  In  which  600  men  were  employed 
under  his  superintendence.  He  told  Hr. 
Wheeler,,  who  was  foreman  of  tiie  machine 
departmrat,  that  "he  was  going  to  BuCtalo  on 
some  private  business  of  bis  own,  and  expect- 
ed to  be  away  all  d^';  that  "he  had  been 
threatened  with  dlscbaise  If  he  left  his  busl- 
nera,  and  that  he  did  not  consider  that  he  was 
tied  down  so  tiiat  he  could  not  go  and  look  oat 
for  his  own  aftalrs;  that  he  wished  me  to  co- 
operate with  Mr.  HalUey,  the  foreman  of  the 
tool  room,  and  do  the  best  we  could  during  bis 
absence.  *  *  •  Forthermore^  he  said,  *7oa 
are  away  on  your  own  bnsIneBS  at  times,  are 
yon  not7  X  said,  'No,  sir;  not  without  per- 
mlssl<RL*  He  said  he  was  threatened  with  dis- 
charge, but  he  was  going."  No  part  of  this 
conrersatlon  was  denied,  and  Uie  foregoing 
facts  are  either  wholly  undisputed  or  were 
testified  to  by  tiie  plaintiff  himself,  who,  on 
the  day  after  he  went  to  Buffalo,  was  dis- 
charged for  disobedience  of  orders.  The  de- 
fendant Introduced  evidence  tending  to  show 
that  the  platntllf  vaa  absent  without  loive 
both  before  and  after  said  correspondence, 
and  that,  when  warned  not  to  repeat  it,  or  he 
would  be  discharged,  he  replied  that  "he  con- 
sidered be  had  a  right  te  go  to  Buffalo  or 
other  places  on  his  own  private  buslneuk" 
The  plaintiff  did  not  deny  this,  but  said  that 
he  had  no  recollection  of  being  away  between 
May  16th,  when  he  returned  to  work,  and 
May  23d,  when  he  went  to  Buffalo,  but  he 
could  not  swear  he  was  not  There  was  no 
evidence  that  anything  went  wrong  at  the 
factory  during  any  of  his  absences.  When  the 
platntltf  rested,  the  defendant  moved  for  a 
nonsuit  upon  the  ground  that  It  appeared 
afllrmatively  Uiat  the  discharge  was  justified, 
and  at  the  close  of  the  evidence  It  moved  for 
the  direction  of  a  verdict  In  Its  favor  upon  the 
same  ground,  but  each  motion  was  denied, 
and  exception  was  taken.  There  was  a  ver- 
dict for  the  plaintiff,  ^e  Judgment  entered 
thereon  was  affirmed  by  the  apellate  divi- 
sion, without  an  opinion,  and  the  defendant 
appealed  to  this  court 

John  W.  Ingram,  for  appellant  Loran  L. 
Lewis,  Jr.,  tor  reqpraident 

TANK,  J.  (after  stating  the  facte).  The 
relation  of  master  and  servant,  which  list- 
ed between  the  parties,  cast  certain  duties 
upon  the  plaintiff  that  he  was  bound  to  dis- 
charge, and  the  foremost  was  that  of  obedi- 
ence to  all  reasonaUe  orders  of  the  defend- 
ant not  Inconsistent  with  the  contract  Diso- 


bedience of  such  orders  Is  a  violation  of  law 
xrbich  justifles  the  resdssltHi  of  the  contract 
by  the  master  and  the  dlscba^  of  flie  serv- 
ant Bdgecomb  v.  Buckout,  146  N.  T.  332. 
330.  40  N.  E.  001,  28  L.  R.  A.  816;  Lacy 
Oetman.  HO  N.  T.  100,  115,  23  N.  B.  492,  6 
L.  B.  A.  728;  Forsyth  v.  HcKInn^,  SS  Bun. 
It  8  N.  Y.  Supp.  aeH;  Harrington  v.  Bank, 
1  Tbomp.  &  C  861;  TuUls  v.  Hassell.  54  N. 
T.  Super.  Gt  301;  Spain  t.  Amott,  2  Starkle. 

;  256;  Callo  v.  Brounker,  4  Oar.  &  P.  SIS; 
Amor  V.  Feanm,  0  Adol.  &  B.  648;  'Wood, 
Mast  &  a.  SSI,  229;  Smith.  Mast  A  S.  •139; 
14  Am.  &  Eng.  Bnc.  Law,  780;  Oilt  Gout. 
CLOtb  Ed.]  628,  629.    After  complaint  had 
heea  made  In  regard  to  several  absences 
without  permission,  the  plaintiff  desired  to 
be  absent  for  an  entire  day  to  attend  tO'  pri- 
vate business.  He  did  not  ask  permission,  bnt 
simply  announced  his  Intoilion  to  his  em- 
ployer, stating  the  reaaoa,  and  was  Inform- 
ed that  If  he  absented  himself  tbaX  day  for 
that  purpose  be  would  be  discharged.  He 
was  not  told  that  he  could  not  leave  at  all, 
but  simply  tbat  he  could  not  leave  on  dat 
particular  day.  This  was,  In  effect,  a  com- 
mand not  to  leave  his  work  on  the  day  In 
question;  but  notwithstanding,  he  did  leave 
It  and  thus  wlllfuUy  disobeyed  the  order  of 
his  employer.   He  was  at  once  dtecharged. 
and,  if  said  order  was  reasonable,  under  the 
drcnmstances,  the  discharge  was  In  accord- 
ance with  law:  but  If  It  was  unreasonable, 
the  discharge  was  In  violation  of'  law.  Tbp 
plaintiff  claims  that  this  was  a  question  of 
fact  for  the  Jury,  and  as  they  answered  It  In 
his  favor,  after  affirmance  by  Uie  appellate 
dlvlsira,  we  cannot  answer  It  in  favor  of 
the  defendant   As  the  Judges  of  the  court 
below  do  not  appear  te  have  been  unanimous 
in  their  decision,  we  have  the  ri^t  to  read 
the  record  in  order  to  see  whether  there 
was  any  evidence  whidi,  according  to  any 
reasonable  view,  would  sustain  the  conclu- 

I  slon  of  the  Jury.  Gannon  v.  McOnlre,  160 
N.  T.  476,  65  N.  E.  7;  Otten  v.  Railway  Co., 
150  !«>  Y.  30^  44  N.  E.  1033.  If  the  nndlsput- 

'  ed  facts.  In  connection  wltti  the  testimony  of 
the  plaintiff,  when  sutqEKirted  by  every  Infer- 
ence that  can  properly  be  drawn  therefrom, 
do  not  warrant  the  verdict,  a  question  of  law 
arises,  which  we  can  review.  Uncontradict- 
ed facts,  with  flie  logical  deductions  there- 
from all  pointing  In  the  same  direction,  pre- 
sent a  question  of  law  for  the  court,  and 
not  a  question  of  fact  for  the  Jury.  Griggs 
V.  Day,  158  N.  T.  1.  10,  53  N.  E.  602;  Ostrom 
v.  Greene,  161  N.  Y.  353,  857,  56  N.  B.  019; 
O'Brien  V.  Bridge  Co.,  161  N.  Y.  530,  544,  C6 
N.  E.  74. 

The  construction  of  the  extract  Is  for  the 
court  exclusively.  The  plaintiff  expressly 
agreed  "to  give  his  services"  to  the  defend- 
ant and  to  "devote  his  best  eftorte  In  the 
faithful  and  efficient  discharge  of  the  du- 
ties of  siverintendent**  He  Impliedly  agreed 
to  devote  his  time  to  the  work  of  his  em- 
ployer during  business  hours,  unless  he  was 
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sick,  or  Bome  other  emergency  arose  to  Jus- 
tify his  absence.   The  defendant,  in  making 
the  contract,  did  not  abdicate  Its  position  as 
master,  nor  waive  contr<^  of  Its  business. 
The  plaintiff  was,  in  law,  a  servant,  although 
of  a  high  grade,  with  full  control  and  dis- 
cretion aa  to  hiring  and  dismissing  all  the 
other  serrants.    In  other  respects  be  was 
subject  to  the  reasonable  orders  of  his  mas- 
ter, for  there  was  nothing  in  the  contract  to 
rellere  him  from  the  duty  of  obedience  re- 
quired by  law.   He  had  charge  ftt  an  exten- 
sive manufactory,  where  600  men  were  at 
work.   The  defendant  had  the  right  to  man- 
age its  own  business,  and  to  decide  whether 
the  services  of  the  plaintiff  were  necessary 
at  the  factory  on  the  day  in  question.   It  did 
so  decide,  and  he  had  no  power  to  overrule 
the  decision,  for  that  Would  make  the  mas- 
ter and  servant  change  places.    He  did  not 
ask  leave  to  go  some  other  day,  and  was  not 
told  that  he  could  not  go  some  other  day, 
when  the  situation  of  the  business.  In  the 
master's  Judgment,  would  permit  It   It  was 
unreasonable  for  the  plaintiff,  when  employ- 
ed to  superintend  extensive  operations  and 
many  men,  to  take  a  day  off  at  will,  for  a 
private  purpose,  regardless  of  the  condition 
of  the  Inislness  or  the  wishes  of  his  em- 
(doyer.    There  was  no  emergency  to  Justify 
him  In  leaving  Important  affairs,  which  he 
had  been  hired  to  look  after,  for  a  whole 
day,  in  defiance  of  orders.    The  defendant 
had  a  right  to  the  skill  and  services  dur- 
ing ordinary  working  hours  which  he  had 
agreed  to  give,  and  for  which  It  was  paying 
him.   There  was  no  occasion  for  taking  coim- 
sel  in  order  to  prevent  one  of  the  employes 
from  calling  him  names,  which  were  not  ac- 
tionable upon  their  face,  nor  otherwise,  so 
far  as  appears,  because  he  had  the  absolute 
power  to  discharge  the  obnoxious  man  at 
once.    It  was   not  reasonable  for  blm  to 
abandon  the  work  he  had  been  employed  to  do 
for  snch  a  trifling  cause,  which,  as  he  admits, 
was  purely  personal.    The  excuse  given  by 
him  to  Jnstify  his  disobedience  of  orders  pre- 
sented no  question  of  fact  for  the  Jury,  tar 
the  law  does  not  permit  a  servant  to  defy 
his  master  unless  serious  injury  threatens 
him.  his  family,  or  his  estate.    Courts  will 
not  permit  Juries  to  guess  or  speculate,  when, 
from  tbe  undisputed  evidence,  it  is  at^arent 
that  tlie  order  of  the  master  was  reasonable, 
and  that  the  servant  was  guUty  of  insubordi- 
nation.    The  inferences  from  the  admitted 
facts  all  point  one  way.    What  variant  In- 
ferences  are   permissible  ?    Not   that  the 
plaintiff  oluyed  orders,  for  it  is  conceded 
that  be  did  not;  not  that  he  was  in  danger  of 
serious  Injury,  for  be  had  a  summary  remedy 
in  his  own  bands,  which  he  could  resort  to  at 
once  without  leaving  his  duties;  not  that  it 
was  necessary  to  at  once  start  a  slander  salt 
to  protect  his  reputation,  for  no  slanderous 
words  had  been  spoken  concerning  him;  not 
that  he  went  to  Buffalo  as  superintendent,  to 
consult  _tpe  counsel  of  tbe  company,  for  he  did 


not  so  claim  upon  the  trial.  He  went,  as  he 
stated,  for  personal  reasons,  to  consult  his 
own  counsel  upon  a  subject  which  was  nei- 
ther important  nor  urgent  When  the  con- 
tract Is  properly  construed,  we  find  no  evi- 
dence to  warrant  the  Inference  that  the  or- 
der of  the  master  was  unreasonable,  or  the 
conduct  of  the  servant  Justifiable.  He  had 
been  absent  without  leave  several  times  dur- 
ing a  short  period.  The  master,  by  retaining 
him  after  knowledge  of  these  breaches  of 
duty,  did  not  prevent  their  use  as  grounds 
of  discharge  when  the  offense  was  repeated. 
Gray  v.  Shepard,  147  N.  T.  117,  41  N.  E.  500; 
Arkush  v.  Hanan,  HO  Hun,  518,  15  N.  T.' 
Supp.  219.  After  ample  warning,  he  persist- 
ed In  disobedience,  and  tbe  master  was  not 
compelled  to  retain  in  Its  employment  a  serv- 
ant who  willfully  violated  its  lawful  orders. 
The  absence,  considering  the  nature  of  the 
business  and  the  character  of  the  duties,  was 
not  within  the  contemplation  of  the  contract 
and  was  inconsistent  with  the  object  of  the 
servant's  engagement,  which  was  to  advance 
the  master's  interest  Whether  It  resulted 
in  actual  Injury  to  the  business  of  tbe  de- 
fendant is  not  the  question,  for  it  had  that 
tendency,  and  whould  naturally  have  that 
effect  in  a  large  factory,  where  something 
was  liable  to  occur  at  any  moment  which 
wonld  require  the  presence  of  the  si^rln- 
tendent  It  was  a  vitiation  of  duty  as  mat- 
ter of  law,  which  Justified  the  master  In  dis- 
charging. The  action  of  tbe  servant  was 
not  the  result  of  a  mistake,  for  he  was  not 
told  not  to  go,  but  was  willful;  and,  indeed, 
It  seems  as  if,  encoomged  by  previous  liti- 
gation wlIJi  two  different  employers,  he 
courted  a  discharge.  Tbe  contract  and  the 
-undisputed  evidence  conclusively  established 
the  right  of  the  master  to  dlsqharge,  and  the 
motion  to  direct'  a  verdict  for  the  defendant 
should  have  been  granted.  The  Judgment 
appealed  from  should  therefore  be  reversed, 
but  as  further  evidence  may  be  given  upon 
another  trial,  we  do  not  dismiss  the  com- 
plaint, but  grant  a  new  trial,  with  coBts  to 
abide  event 

O'BJEtlEN,  BARTLETT,  HAIGHT,  MAR- 
TIN, and  liANDON,  SJ.,  concur.  PABKER, 
0.  J.,  not  voting. 

Judgment  reversed,  etc. 


m  N.  Y.  3U) 
CHAMBBRLIN  T.  OLSASON  «t  al. 
(Court  of  Appeals  of  New  Tork.   Jane  6, 

,  1900.) 

MUNICIPAI^  CORPORATIONS  —  PAVINO  ASSBSS- 
MENT— LIFE  TENANT— NOTICE— EFFECT— HB- 
MAINDBR-MBSN— APPORTIONMENT  —  INJUNO- 
TION— WILLS—TAXES— AHBIQUITT  IN  JUDO-. 
MENT  — PRBSUHPTION  ON  APPEAL  —  HARM- 
LESS ERROR. 

1.  Olean  City  CSiarter,  %  88,  requires  publi- 
cation of  a  notice  of  paving  assesflmentB,  and  a 
day  for  their  correction,  and  provides  that,  aft- 
er correction  -  and  confirmation,  th^  shall  be- 
come liens.   Section  113  provides  ^t  notice  to 
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one  tenant  in  common  shall  be  notice  to  all.  A 
paring  assessment  was  levied  against  plaintiff, 
who  was  a  life  tenant  of  property  abutting  on 
the  paved  street.  Beld,  that  notice  to  plaintiff 
was  not  notice  to  the  remainder-men,  since  a 
life  tenant  is  not  a  tenant  In  common  with 
remainder-men,  and  hence  the  assessment  was 
levied  against  plaintiff  personally,  and  not 
against  the  remainder-men. 

2.  Where  expenses  of  repairing  a  pavement 
are  to  be  paid  by  general  taxation,  so  that  the 
improvement  is  permanent  in  its  nature,  and 
the  whole  of  the  paving  assessment  is  levied 
against  a  life  tenant  of  property  abutting  the 
paved  street,  the  life  tenant's  remedy  to  secure 
a  proper  apportionment  of  liability  between 
herself  and  toe  remainder-men  is  by  injunction 
against  the  city  to  prevent  collection  of  the  as- 
aessment  except  In  such  pnqnrtlon  u  shall  be 
adjudged. 

3.  A  paving  assessment  for  an  imjprovement 
which  is  to  be  permanent,  levied  against  abut- 
ting property,  u  properly  apportioned  so  that 
the  life  tenant  pays  the  bterest  on  the  assess- 
ment during  her  life,  and  the  remainder-men 

Say  the  principal  of  the  assessment  as  it  falls 
ne. 

4.  A  husband's  will  devising  real  estate  to 
hb  wife  for  life,  remainder  over,  provided  that 
the  wife  should  pay  all  taxes  assessed  against 
the  property  during  her  lifetime,  and  also  all 
premiums  for  insurance,  not  only  for  her  inter- 
est as  life  tenant  but  also  as  mortgagee,  the 
remainder-men  being  required  to  mortgage  the 
property  to  her  to  secure  her  an  allowance  out 
of  the  estate.  that  a  paving  assessment 
for  a  permanent  improvement  was  not  included 
in  the  word  "taxes,"  used  in  the  will,  and 
hence  that  the  remainder-men,  and  not  the  wid- 
ow, were  liable  therefor. 

5.  Where  a  judgment  below  apportions  a  pav- 
ing assessment  payable  in  10  successive  annual 
installments,  witli  Interest,  between  the  life 
tenant  and  remainder-men,  so  that  the  life  ten- 
ant pays  the  interest  thereon  becoming  due 
during  her  life,  and  the  remainder-men  pay  the 
niinclpal,  and  also  adjudges  that  the  remain- 
der-men  are  liable  for  the  assessment  except 
whatever  interest  becomes  due  during  the  ten- 
ant's lifetime,  according  to  the  condition  of 
bonds  issued  for  the  payment  of  the  assess- 
ment, and  the  record  faiU  to  show  the  condi- 
tion of  the  bonds  as  to  whether  interest  la  pay- 
able on  the  entire  assessment  annually,  or  is 
postponed  as  to  each  installment  until  It  be- 
comes due,  it  will  be  assumed,  on  appeal,  that 
the  life  tenant  is  to  pay  the  interest  accruing 
on  the  entire  assessment  during  her  life. 

6.  Where  a  paving  assessment  amounts  to 

and  a  Uf«  tenant  of  the  property  against 
which  it  is  levied  Is  69  years  old  at  the  time  of 
a  trial  to  apportion  the  assessment  between 
herself  and  the  remainder-men,  and  It  does  not 
appear  tihat  the  item  of  Interest  on  the  assess- 
ment during  her  life  was  of  sufficient  impor- 
tance to  be  brought  to  the  notice  of  the  court 
below,  an  ambigmty  in  a  juil^ent  apportion- 
ing the  interest  accruing  during  the  tenant's 
life  to  her,  and  the  balance  of  the  assessment 
to  the  remainder-men.  will  not  warrant  a  re- 
versal of  the  judgment. 

Aiq;)eal  from  supreme  court,  appellate  dlTl- 
rion.  Fourth  department. 

Salt  by  Seraph  Bf.  Chamberlln  against  the 
clt7  of  Olean.  Ella  V.  Gleason,  Caara  Psn- 
coost,  and  others.  From  a  judgment  In  fa- 
Tor  of  ^alntlff,  defendants  Oleeson  and  Fan* 
coast  appealed  to  tbe  I4>pellate  division. 
Inhere  the  judgment  was  affirmed  (40  N.  T. 
Snpp.  1000).  From  this  affirmance  of  tiie 
Judgment  they  again  appeaL  Affirmed. 

Appeal  from  a  judgment  of  the  appellate 
division,  Fourth  department  (46  N.  T.  Supp. 


1000),  affirming  unanimously  the  judgment 
In  favor  of  the  plaintiff  entered  upon  the  de- 
cision of  the  trial  court,  apportioning  an  aa- 
sessment  for  paving,  authorizing  the  city  to 
collect  It  as  apportioned,  and  enjoining  tbe 
city  from  collecting  of  tbe  plaintiff  except 
as  apportioned.   The  proper  authorities  of 
the  city  of  Olean,  pursuant  to  the  provisions 
of  its  charter.  In  1803  caused  Barry  street 
to  be  paved.   The  plaintiff  then  was,  and 
since  has  been,  the  occupant,  as  tenant  for 
life,  under  the  will  of  her  deceased  husband, 
of  a  lot  abutting  upon  Barry  street   Bach  of 
the  appellants  Gleason  and  Pancoast  Is,  un- 
der the  same  will,  the  owner  in  remainder 
of  one  undivided  third  of  the  same  lot.  The 
defendants,  the  owners  In  reminder  of  the 
other  one-third,  do  not  appeal.   The  plain- 
tiff's name  appeared  upon  the  general  assess- 
ment roll  as  the  owner  of  the  lot,  and  the 
names  of  the  remainder-men  did  not  appear. 
The  charter  of  the  city  {Laws  1893.  c.  478. 
§  08)  provides  that  the  expense  of  such  pav- 
ing "shall  be  assessed  to  and  be  paid  by  the 
owners  of  property  lying  along  and  adjolnlngr 
such  street  on  each  ^de  thereof.   The  as- 
sessmeut  shall  be  made  by  the  assessors  of 
said  city  and  they  shall  proceed  In  the  same 
manner  as  Is  prescribed  In  this  act  for  mak- 
ing sewer  assessments,  except  as  hereinafter 
modi&ed  [In  respect  of  street  railroads].  Each 
lineal  foot  of  property  shall  pay  Its  proportion 
of  the  total  cost,  and  one  lineal  foot  shall  not 
be  assessed  a  greater  or  less  amount  than  an- 
other."  Section  88  relates  to  sewer  assess- 
ments, and  provides  as  follows:    "It  shall  be 
the  duty  of  the  assessors  to  proceed  forth- 
with and  assess  said  amount  upon  the  land 
and  real  property  lying  upon  or  adjoining  that 
portion  of  said  street  or  alley  along  which 
said  sewer  or  drain  has  been  constmcted." 
The  section  also  provides  for  the  publication 
of  a  notice  and  a  day  for  correction,  and  that 
after  such  correction  and  conflrmatton  such 
assessment  shall  be  a  Hen  and  charge  upon 
the  property  so  assessed.   The  entire  assess- 
ment chargeable  to  the  lot  In  question  was 
levied  against  the  plaintiff.   It  was  made 
payable  in  10  equal  annual  Installments,  with 
Interest.   Section  110  of  tbe  charter  provides 
that  "all  taxes  and  assessments  charged  upon 
real  estate.  Including  those  for  local  Improve- 
ments, shall  be  a  Hen  uiH>n  the  same  from 
the  time  of  completing  the  tax  roll  therefor, 
and  such  lien  shall  be  prior  and  superior  to 
all  other  liens  and  Incumbrances."   The  de- 
fendant, the  city  clerk,  pursuant  to  the  char- 
ter and  the  direction  of  the  common  council, 
was  proceeding  to  enforce  by  sale  of  the 
lot  the  payment  of  the  first  Installment  and 
Interest  thereon  when  the  plaintiff  brought 
this  action,  and  procured  Judgment  upon  the 
trial  at  special  term,  adjudging  that  the  plain- 
tiff pay  "whatever  interest  becomes  due  and 
payable  upon  said  assessment,  or  any  portion 
thereof,  during  her  lifetime,"  and  that  the 
appellants  each  pay  one-third  of  "whatever 
sum  or  sums.  Installment  or  Installments. 
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wUcb  become  dne  and  payable  during  the 
lifetime  of  the  plaintiff,"  and  the  defendants, 
tlie  owners  of  the  other  undivided  one-third, 
pay  the  other  third  thereof,  and  also  that  the 
aaaessment  was  a  lien  upon  the  premises, 
and  Bald  remainder-men  were  liable  there- 
for, "except  whatever  Interest  may  become 
doe  and  payable  during  the  lifetime  of  the 
plaintiff."  Whether  the  Interest  Is  p^able 
annually  or  upon  each  Installment  when  the 
iwlnclpal  thereof  falls  due  Is  not  clear  from  the 
record,  the  provision  of  the  Judgment  being, 
"accordingly  with  the  provisions  and  condl- 
tlona  of  the  boiidB  or  other  obligations  issued 
by  the  city  of  Olean  for  the  payment  of  said 
aaeesBpient"  The  record  shows  the  due  Is- 
Boe  of  such  bonds,  but  not  when  they  prom- 
ise paytoent  of  interest  Section  113  of  said 
charter  provides  that  "whenever  any  real  es- 
tate In  said  city  la  owned  by  two  or  more 
perMuiB  jointly,  (v  as  t^iaata  hi  common,  a 
notice  served  on  one  of  such  persons  shall  be 
snincient  notice  to  all.  and  for  any  and  all 
purposes  requiring  a  notice  ^mder  this  act" 

J.  H.  Waring,  for  appellants.  Henry  Don- 
nelly, for  Individual  respondents.  C  S.  Gary 
and  Alloi  J.  Hastings,  for  respondent  city  of 
Olean. 

LAKDON,  j.  (after  stating  the  facts).  The 
city  has  not  appealed,  and  we  assume  that  It 
la  content  with  the  judgment  Aa  between 
the  city  and  the  remainder-men.  the  city  did 
not  take  the  statotOTj  Bt«pa  to  make  this 
assessment  against  them  peraonally,  and  did 
not  assnme  to  levy  It  against  thehr  respective 
Interests  In  the  lot  In  question.  It  asBumed 
the  plaintiff  to  be  the  owner- of  the  lot  The 
t«unt  for  life  and  Uie  remainder-men  are 
not  tenants  in  common,  since  the  possession 
of  the  tenant  for  life  Is  exdUBlve  of  like  pos- 
session by  the  remalnder-mpn,  and  unity  of 
possession,  or  promiscuous  occupation,  or  the 
right  to  It,  is  one  essentisl  of  tenancy  In  com- 
mon. 2  BL  Comm.  191;  4  Kent,  Comm.  367; 
Soniran  r.  SuIUvan,  06  N.  Y.  37;  Oromwell 
T.  Hull,  97  N.  T.  209;  Hughes  t.  Hughes, 
SO  Hun.  849. 

But  the  city  did  regularly  make  the  assess- 
m«tt  against  the  plaintiff  personally,  and 
the  charter  makes  the  assesBment  a  lien  upon 
her  Interest  in  tiie  lot  and  provides  for  the 
sale  thereof  for  a  term  of  years  after  default 
In  payment  of  any  Inatallment  and  this  Bale 
tbe  city  was  proceeding  to  make.  It  Is  not 
urged  that  the  plaintiff  has  any  ground  upon 
which  to  Taeate  ttie  assmment  or  prevent 
the  sale,  exc^  by  payment 

The  remalnder^men  do  not  complain  that 
the  plaintiff  has  faUed  In  hw  duty  to  them 
in  not  bringing  their  respective  interests  to 
the  notice  of  tlw  aasessorB.  Th^  were  will- 
ing ^t  the  whole  burden  should  fall  upon 
her,  and  hut  for  the  In.tflirppaJtlon  of  equity, 
which  takes  cognizance  of  the  facts  which 
the  asaessmept  njcord  dpes  not  dlsdose,  It 
would  .BO  tell.    In  equity  . between  herself 


and  them,  she  was  only  liable  with  them 
ratably  according  to  their  several  Interests 
and  several  benefits  from  the  paving,  the 
proper  share  of  each  one's  llablil^  being  de- 
pendent upon  the  unknown  duration  of  the 
plaintiff's  life  and  the  life  of  the  ImproTe- 
ment 

The  plaintiff  can  have  no  relief  at  law. 
The  charter  provides  that  the  expense  of  the 
r^Ndrs  of  the  pavement  shah  be  paid  by 
general  taxation,  and  thus  the  improvement 
becomes  permanent  In  its  nature.  The  gen- 
eral rule  Is  that  municipal  assessments  for 
permanent  Improvements  ar^  apportionable 
between  the  life  tenant  and  the  remainder- 
men according  to  the  circumstances  of  the 
case  and  their  respective  Interests  in  the 
property.  Thomas  v.  Evans,  105  N.  Y.  601, 
12  N.  E.  571;  Peck  v.  Sherwood,  56  N.  T. 
615.  Unless  tbe  creator  of  tbe  several  estates 
has  otherwise  provided,  the  life  tenant 
should  pay  tbe  usual  current  cnarges,  such  as 
ordinary  taxes.  Interest  and  repairs,  and  the 
remainder-men  the  unavoidable  charges  for 
permanent  Improvements.  In  re  Aiberteour 
113  N.  y,  484.  21  N.  B.  117;  Stevens  v.  Melch- 
er,  152  N.  Y.  551,  46  X.  B.  965.  In  equity  the 
remainder-men's  Share  of  the  burden  should, 
not  rest  upon  the  plaintiff  In  the  first  in- 
stance, but  upon  them,  and  they  should  dis- 
charge it,  lest  the  'Whole  burden  prove  great- 
er than  the  plaintiff  can  bear  without  irrep- 
arable injury  to  her  life  estate. 

The  will  of  the  testator,  under  which  the 
life  tenant  and  remainder-men  derive  UUe, 
provides:  "My  wife  [the  plaintiff]  shall  pay 
all  taxes  assessed  agslnst  said  house  and  lot 
during  her  lifetime,  and  also  all  premiums 
for  Insurance  ot  said  bouse,  not  only  for  her 
Interest  as  a  life  tenant  but  also  her  interest 
as  mortgagee."  The  testator  also  provided 
that  the  plaintiff  be  paid  $12  per  week  out 
of  his  estate,  the  same  to  be  secared  by  a 
mortgage  to  be  given  by  the  remainder-men 
upon  the  house  and  lot  in  question.  We 
think  the  testator  did  not  Intend  to  Include 
assessments  for  permanent  Improvements  in 
the  word  'Haxes"  as  used  by  him  in  the  wilL 
Feck  V.  Sherwood,  supra.  It  Is  not  clear 
from  the  Judgment  whether  the  Interest  pay- 
able upon  each  installment  Is  deferred  until 
the  prlnc^l  shall  become  due,  as  the  record 
does  not  show  what  is  the  promise  of  the 
bonds  iBBued  by  the  city  to  pay  for  the  im- 
provement as  to  the  time  of  the  payment  of 
Itttenmt  We  assume  that  the  effect  of  the 
judgment  la  that  the  plaintiff  must  pay  or 
provide  for  the  payment  of  tbe  Interest 
which  Bccmes  doring  her  life  while  the  prin- 
cipal of  the  Installment  Is  maturing, 
/rhe  appdlanta  urge  that  the  plaintiff  ought 
to  be  charged,  In  tevor  of  the  remalndw- 
men,  with  the  Interest  tqpon  the  entire  assess- 
ment during  her  life,  since  she  Is  In  Ihe- en- 
joyment of  tbe  property.  Jdiogsw^  t.  Oogs- 
well.  2  Bdw.  Oh.  281;  Bates  v.  Undwhrn,  & 
Redf.  Sur.  366;  CairoB  v.  Chabert,  8  Edw. 
Qb.  812..  The  whole  assessment  Is  $469.37.. 
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The  plaintiff  was  69  years  of  age  at  the  time 
of  tbe  trial,  and  It  does  not  appear  that  the 
Item  of  interest  during  her  life,  after  pay- 
ment of  tbe  principal,  was  deemed  of  sufB* 
dent  importance  to  be  brought  to  the  notice 
of  the  court  Tbe  judgment  should  be  af- 
firmed, with  costs  to  the  i^alaUfl  aealust  the 
appellants. 

PARKER,  a  and  O'BRIEN,  BART- 
LETT.  HAIGHT.  MARTIN,  and  VANN.  JJ„ 

concur. 


Judgment  affirmed. 


(1C3  N.  T.  zsi) 

OOLLISTER  y,  FASSITT. 

(Court  of  Appeals  of  New  York,   Jane  K, 

1900.) 

WILLS-CONSTRnCTI  ON— CREATION  OF  TRUST 
—ENFORCEMENT  OF  PROVJSIONS  IN  EQUITY 
—TRIAL— OFFER  OF  BVIDBNCB. 

L  A  decedent  directed  that  his  wife  should, 
ont  of  the  property  given  and  bequeathed  to 
her  by  the  will,  use  so  much  tbereof  for  tbe 
support  and  benefit  of  his  niece,  who  had  lived 
Id  their  family  for  several  years  and  bad  no 
other  home,  as  his  wife  should  from  time  to 
time,  In  her  discretion,  think  best  to  do.  By 
another  danse  be  directed  the  payment  of  an 
annuity  to  his  wife,  and  on  her  death  the  pay- 
ment of  a  part  of  the  annuity  to  hta  niece  until 
her  marriage,  and,  if  ahe  never  married,  for 
life.  The  resldne  and  remainder  of  the  estate 
were  bequeathed  to  the  wife.  Beld,  that  the 
will  created  a  trost  for  tbe  niece's  Iwnefit,  char- 
ged iy>on  tbe  residuary  estate. 

2.  That  the  niece,  as  found  by  the  referee, 
had  left  the  home  of  testator,  and  resided  with 
her  grandmother  from  "about  the  7th  of  Sep- 
tember, 1888,"  had  discarded  the  surname  of 
testator  aad  assumed  her  own  name,  and  that 
tbe  will  was  dated  September  11,  1883,  did  not 
abow  that  testator  had  any  different  intentions 
concerning  proviaions  for  her  than  Iwfore,  siuce 
she  may  at  the  time  of  the  execution  of  tbe 
will  have  beea  a  resident  of  his  family,  and 
the  will  referred  to  her  by  her  own  name. 

3.  A  formal  tender  on  the  trial  to  allow  the 
niece  $400  a  year,  commendng  November  1, 
18K.  over  seven  years  after  the  death  of  the 
testator,  was  not  an  honest  and  fair  exerdse 
of  tbe  discretion  vested  in  tbe  wife. 

4.  Where  a  devisee  is  charged  with  the  pay- 
ment of  a  reasonable  amount  for  the  supiwrt 
of  a  relative  of  teatator,  and  fails  to  honestly 
and  fairly  exercise  the  discretion  so  vested,  it 
Is  competent  for  a  court  of  equity  to  ascertain 
the  amount  and  decree  its  payment. 

6.  An  otTer  In  evidence,  on  a  auit  to  enforce 
payment  of  a  discretionary  amount  In  accord- 
ance with  the  provisions  of  a  will,  of  a  letter 
tendering  a  cei-tain  sum,  in  the  exercise  of  such 
discretion,  Is  properly  rejected  as  inconsistent 
with  the  answer,  which  repudiates  all  right  in 
the  plaintiff. 

Parker,  a  JF^  and  O'Brien  and  Martin,  JJ.. 
dissenting. 

Appeal  from  supreme  conrt,  appellate  dlTl- 
■lon.  First  4epartih«it. 

Bolt  by  Georgia  8.  Oolilster  against  Ame- 
lia A.  Fanltt  to  construe  and  enforce  the 
will  ci  Gerard  B.  Smmton,  deceased.  From 
a  jndgmat  of  tbe  appellate  dlvlslfHi  (48  N, 
7.  Bupp.  792)  affirming  a  Judgment  In  faTor 
ot  plaintiff,  defendant  appeals.  Affirmed. 


Appeal  from  Judgment  of  the  appellate  d&- 
vlaion,  First  department,  unanimously  af- 
firming a  Judgment  of  tbe  special  term  In  fa>- 
Tor  of  the  plaintiff.  Tbe  action  was  bron^t 
to  construe  and  enforce  tbe  wlU  of  Oowrd 
B.  Scranton,  who  died  In  tbe  dty  of  New 
Tork  la  December,  1888.  Tbe  provislonB  In 
controversy  are  found  In  the  fourth,  flftb. 
sixth,  and  eighth  paragraphs  thereof,  and 
are  as  follows:  "Fourth.  I  direct  my  wlfe^ 
Amelia  A.  Scranton.  ont  of  the  property  here- 
inafter given  and  bequeathed  to  her  by  tfala 
will,  to  use  so  much  thereof  for  the  support 
and  benefit  of  my  niece,  Georgle  &  Golllster, 
as  my  said  wife  shall  from  time  to  time.  In 
her  dlscretlou,  think  best  so  to  do.  Fifth.  I 
give  and  beqneaOi  to  my  executor  and  exec- 
utrix hereinbefore  named  the  sum  of  twra- 
ty  thousand  dollars  ($20,000)  np<m  trust- to  In- 
vest the  same,  and  to  pay  the  net  incMne 
thereof  annually  to  my  -wUe,  Amelia  A. 
Scranton,  during  hee  lifetime;  but  <hi  and 
after  tbe  death  of  my  Wife,  Amelia  A.  Scran- 
ton, I  direct  my  surviving  otecntor  to  pay 
out  of  the  net  annual  Income  of  said  twenty 
thousand  dollars  ((20,000),  as  so  invested,  to 
my  niece,  George  8.  Colllater,  If  she  BhaB 
then  be  unmarried,  the  annual  sum  of  one 
thonsand  dollars  ($1,000),  in  equal  quarter  hi- 
stallments  of  two  hundred  and  flf^  dollars 
($250),  until  the  marriage  of  my  said  niece, 
Georgle  S.  Collitter,  and  If  my  niece,  Georgle 
S.  CoUlster,  shall  never  marry,  for  or  daring 
her  natural  life;  but  If  my  said  niece,  Geor- 
gle S.  CJollIster,  shall  at  the  time  of  tbe  death 
of  my  wife,  Amelia  A.  Scranton,  be  married, 
then  I  direct  that  my  said  niece,  Georgle  8. 
Colllster,  shall  take  nothing  under  tbia  be- 
quest Sixth.  I  give  and  bequeath  to  my  ex- 
ecutor and  executrix  hetelntiefore  named  the 
sum  of  fifty  thousand  dollars  (^,000)  upon 
trust  to  Invest  the  same,  and  to  pay  the  In- 
come tbereof  to  my  wife,  Amelia  A.  Scran- 
ton, annually,  until  my  daughter,  Amelia  B. 
Scranton,  shall  arrive  at  the  age  of  twenty- 
eight  (28);  and  then  I  direct  that  my  execu- 
tor and  executrix  transfer  to  my  said  daugh- 
ter, Amelia  B.  Scranton,  the  secnrlttes  rep- 
resenting said  fifty  thousand  dollars  ($50,- 
000)  so  invested."  "Eighth.  I  glve^  devise, 
and  bequeath  all  the  rest,  residue,  and  re- 
mainder of  tbe  estote,  both  real  and  per- 
sonal, of  which  I  shall  be  seised  or  possesaed 
or  to  which  I  shall  be  entitled  at  the  time  of 
my  death,  to  my  vrlfe,  Amelia  A.  Scranton, 
absolutely.** 

John  K.  Dos  Paasos,  for  appellant  Hamil- 
ton Wallls,  for  respondent 

BARTIJETT,  J.  (after  stating  the  facts). 
This  appeal  presents  the  question  whether 
subdivision  4  of  the  testator's  win  creates  a 
trust  fbr  the  benefit  of  the  plaintiff,  or  a 
diarge  upon  the  residuary  estate  In  her  Cs^ 
vor,  which  can  be  enforced  In  a  conrt  at 
equity.  The  courts  below  have  rendered 
Judgment  for  tbe  plaintiff,  and  this  appeal 
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Is  from  a  Qnanimons  decision  of  the  appel- 
late dlTlston, 

In  order  to  properly  construe  the  varloas 
provisions  of  the  will,  and  to  ascertain  the 
Intention  of  the  testator,  ft  is  necessary  to 
consider  the  surrounding  circumstances  that 
cnlmlnated  In  the  testamentary  act  The 
plaintiff  was  the  niece  of  the  testator,— a 
child  of  his  deceased  sister.  He  took  her 
into  bis  family  when  6  years  old,  and  she 
was  abont  17  years  of  age  when  he  died,  in 
December,  1888.  He  bestowed  upon  her  the 
same  care,  maintenance,  and  education  as  he 
gave  hlB  daughter,  who  was  a  few  months 
older  than  plaintiff;  and  she  accompanied 
him  and  his  wife  and  daughter  on  several 
trips  to  Europe,  traveling  and  sojourning 
with  them  there  for  nearly  6  years.  In  Sep- 
tember, 1888,  about  3  months  before  his 
death,  the  testator  executed  his  will,  where- 
in he  provided  for  the  plaintiff,  his  daughter, 
and  his  wife,  who  Is  the  defendant  in  this 
action;  she  having  contracted  a  second  mar- 
riage with  one  Fassltt.  The  scheme  of  the 
testator  Is  clear  and  consistent  with  the  situ- 
ation which  confronted  him.  He  made  hfs 
wife  the  executrix  of  his  will.  In  addition  to 
an  executor  named.  He  created  a  trust  fund 
for  the  benefit  of  his  mother  during  life.  He 
directed  his  wife,  out  of  the  property  "here- 
inafter given  and  bequeathed  to  her,"  which 
was  the  residuary  estate,  to  use  so  much 
thereof  for  the  support  and  benefit  of  the 
pialBtlfl  as  she  should  from  time  to  time.  In 
her  discretion,  think  best  so  to  do.  He  cre- 
ated a  trust  fund  of  |2O,O0O,  the  Income  of 
which  was  to  be  paid  to  his  wife  for  life,  and 
at  her  death  fl,000  of  the  Income  was  to  be 
paid  to  plaintiff  until  her  marriage,  and.  If 
she  never  married,  then  during  her  life.  He 
created  a  trust  fund  of  f50,000,  the  Income 
of  which  was  to  be  paid  to  his  wife  until 
his  daughter  attained  the  age  of  28  years, 
when  the  trust  terminated  and  the  principal 
vested  In  the  daughter.  He  gave  the  resi- 
due of  his  estate  to  bis  wife.  The  testator's 
pers<Hial  estate  at  the  time  of  his  death 
anaonnted  to  about  f 193,000.  It  will  thus  be 
seen  that,  so  far  as  plaintiff  was  concerned, 
the  testator  made  complete  provision  for  her 
futore  support  He  confided  It  to  the  discre- 
tion of  his  wife,  as  to  amount,  during  her 
life;  and  at  her  death  the  plaintiff  was  to 
receive  fl,000  a  year  until  her  marriage,  and, 
If  she  did  not  marry,  for  life.  If  the  Inten- 
tion of  tills  testator  Is  to  control,  as  It  surely 
must,  it  cannot  be  assumed  that  he  meant 
to  leave  this  child  of  17,  of  his  own  blood, 
the  object  of  his  solicitude  for  years,  to  face 
the  world  and  earn  her  own  living,  If  It  was 
so  ordered  by  the  mere  caprice  or  111  will  of 
his  widow.  The  fourth  subdivision  of  the 
will,  providing  for  plalntlfTs  support,  and 
the  eighth,  devising  and  bequeathing  the 
residuary  estate  to  the  wife,  must  be  read 
together.  The  fourth  subdivision  reads:  "I 
direct  my  wife.  •  •  •  out  of  the  property 
hereinafter  given  and  bequeathed  to  her  by 


this  will,  to  use  so  much  thereof  for  the  sup- 
port and  benefit  of  my  niece,  Oeorgle  S.  Col- 
llster,  as  my  said  wife  shall  from  time  to 
time.  In  her  discretion,  think  best  so  to  do." 
The  eighth  subdivision  devises  and  bequeaths 
to  the  wife  the  rest,  residue,  and  remainder 
of  the  estate.  This  Is  the  only  devise  and 
bequest  to  the  wife.  So  there  Is  no  uncer- 
tainty when  we  read  in  the  fourth  subdivi- 
sion the  direction  that  "out  of  the  property 
hereinafter  given"  to  her,  she  was  "to  use 
so  much  thereof  for  the  support  and  benefit" 
of  the  niece,  "from  time  to  time,"  as  she 
should,  in  her  discretion,  think  best.  This 
positive  direction  of  the  testator  points  out 
the  fund,  and  creates  a  charge  thereon.  The 
amount  for  support  and  benefit  Is  to  be  tak- 
en out  "from  time  to  time."  The  sum  neces- 
sary Is  alone  left  to  the  discretion  of  the 
wife,  as  It  might  very  well  vary  according  to 
existing  circumstances  In  the  years  to  come. 

It  Is,  however,  vigorously  argued  orally, 
and  in  the  briefs  on  behalf  of  the  appellant, 
that  the  words  of  the  fourth  subdivision  of 
the  will  are  merely  precatory,  and  do  not 
cut  down  or  qualify  the  words  of  absolute 
devise  and  bequest  in  the  residuary  clause. 
It  is  also  insisted  by  counsel  that  to  sustain 
the  validity  of  the  clause  In  question  Is  to 
overrule  a  number  of  cases  In  this  court  It 
Is  a  trite  saying  that  no  will  has  a  brother, 
and  It  may  also  be  said  that  the  citation  of 
numerous  authorities.  In  most  Instances,  is* 
of  little  assistance  to  the  court,  as  each  will 
must  be  construed  in  the  light  of  peculiar 
surrounding  circumstances,  the  scheme  dis- 
closed, the  language  employed,  and  the  in- 
tention of  the  testator  gathered  from  the  gen- 
eral Bituatlcm.  In  the  case  before  us  the  In- 
tention of  the  testator  to  provide  for  the  con- 
tinuous support  of  his  niece  from  his  decease 
until  she  married  or  died  Is  absolutely  clear. 
The  cases  cited  In  this  court  do  not  stand 
in  the  way  of  carrying  out  this  Intention  of 
the  testator.  In  none  of  them  Is  there  a 
state  of  facts  similar  to  that  here  presented. 

In  Poose  V.  Whltmore,  82  N.  T.  405,  the 
will  read:  give  and  bequeath 

an  my  property,  real  and  personal,  to  my  be- 
loved wife,  Mary;  only  requesting  her,  at 
the  close  of  her  life,  to  make  such  disposi- 
tion of  the  same  among  my  children  and 
grandchildren  as  shall  seem  to  her  good." 
It  is  very  clear  that  these  are  precatory 
words.  The  testator  gives  everything  to  his 
wife,  absolutely,  with  a  mere  suggestion  as 
to  the  disposition  she  shall  make  of  the  prop- 
erty at  the  close  of  her  life.  The  wife,  vested 
wlUi  absolute  title  and  living  many  years,  the 
estate  at  her  death  might  be  necessarily  ex- 
pended or  Improvldently  wasted.  The  tes- 
tator's words  evidently  created  no  trust  or 
charge. 

In  Clark  v.  Leupp,  88  N.  T.  228,  the  tes- 
tator gave  all  bis  property  to  his  wife;  clos- 
ing with  the  words,  "and  do  appoint  my  wife 
*  *  •  my  true  and  lawful  attorney  and 
sole  executrix  of  this,  my  will,  to  take  charge 
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of  my  property  after  my  death,  and  retain 
or  dispose  of  the  same  for  the  benefit  of 
herself  and  children  above  named."  It  was 
held  that  the  widow  took  an  absolute  title, 
and  that  the  succeeding  words  did  not  limit 
the  gift  In  the  case  cited,  we  have  an  abso- 
lute gift,  followed  by  words  that  were  held 
not  to  disclose  the  clear  intention  to  cut  It 
down.  Banzer  t.  Banzer,  150  N.  Y.  429,  51  N. 
E.  2&1.  In  the  case  at  bar  the  situation  is 
xeretaed,  and  the  words  creating  the  trust 
or  charge  atand  Srst  in  the  will,  and  the  ab- 
aolute  gift  Is  subject  to  the  same.  When 
constroed  together,  tbey  are  perfectly  con- 
sistent 

The  case  of  lawrence  t.  Cooke,  104  N.  Y. 
682,  11  N.  E.  144.  is  cited  by  appellant  as 
coutroUlDg  on  this  appeal.  The  grandfather 
of  the  defendant,  aftw  devising  and  be- 
queathing bis  residuary  estate  to  her,  added 
these  words:  "I  commit  my  granddaughter 
[the  plaintiff]  *  •  •  to  the  charge  and 
guardianship  of  my  daughter  [the  defendant]. 
*  *  *  I  enjoin  upon  her  to  make  aucii 
provision  for  said  grandcbUd  out  of  my  re- 
siduary estate  *  *  *  In  such  manner,  at 
such  times,  4uid  lo  such  amounts  as  she  may 
Judge  to  be  expedient  and  conducive  to  the 
welfare  of  said  grandchild,  and  ber  own 
sense  of  Justice  {ind  Christian  auty  shall  dic- 
tate." In  holding  that  no  triist  or  charge  was 
created  under  the  fftcts  disclosed.  Judge  Ba- . 
pallo  said:  "If  the  danae  had  been  that  the 
testator  tenjtdned  upon  t|ie  defendant  to  make 
suitable  provision  oat  of  the  residuary  estate 
for  the  suppOTt  of  the  plaintiff,  there  would 
be  force  In  the  argument.— not,  Indeed,  that 
the  defendant  took  the  residuary  estate  In 
trust,  but  that  she  took  It  subject  to  a  charge, 
the  amount  of  which  might  be  ascertained  by 
a  court  of.  eqalty,  and  satisfaction  thereof 
decreed.  But  such  Is  not  the  language  of 
the  wllL  *  •  *  There  was  nothing  Id 
the  wlU  which  required  her.  to  provide  for  the . 
support  of  the  grandchild  during  her  minor- 
ity. She  w^  living  .with  hor  father,  out  of 
the  state.  '.No  obUgktlon  was  Imposed  upon 
the  defendant,  by  ber  .fiit);ier's  wlU,  to  In- 
demnify the  father  of  the  plaintiff  for  her 
support,  or  to  famish  him  with  means  there* 
for.  The  provision  hi  the  will  was  not  In-, 
tended  for  the  benefit  of  the  fauier  of  the' 
plaintiff,  nor'to  relieve  him  from  bis  legal 
obligation  to,  support  bis  own  child.  All  these 
matters,  were  left  wholly  to  the  discretion  of 
the  defcndanl^  uncontrolled  by  any  consid- 
eration ezc^t,  to  use  the.language  of  th^  tes- 
tator,'what  'her  own  seAse  of  Justice  and 
Christian  duty  shall  dictate.* "  Brery  word 
quoted  from  the  opinion  of  the  l«irned  Judge 
distinguishes  the  case  In  which  he  was  writ- 
ing froih  the  one  at  bar,  and  the  case. tie 
put  by  vray  of  Ulustratlon,  as  creating  a 
charge  which  a  court  of  equity  would  en- 
force. Is,  In  substance,  the  case  before  us. 

In  Be  Gardner,  140  N.  Y.  122.  35  X.  B.  439„ 
the  testator,  after  vesting  the  absolute  title 
his  property  In  his  w^lfe,  provided  that,  U 


any  part  of  It  should  remain  unexpended  at 
her  deaths  be  gave  It  to  his  son.  his  belrs  and 
assigns.  Following  this  was  the  expression 
of  testator's  expectation  and  desire  that  lils 
wife  should  not  dispose  of  any  of  the  estate 
by  W4J  so  that  it  would  go  out  of  his  ''own 
family  and  blood  relations."  It  was  beld 
that  the  words  of  expectation  and  desire  did 
not  qualify  the  wife's  absolute  estate;  also, 
that,  if  the  words  could  be  consti-ued  as  a 
power  In  trust  for  the  son.  It  was  fully  exe- 
cuted. This  case  has  no  application  to  tlie 
one  before  us,  and  does  not  announce  any 
principle  In  hostility  to  affirming  the  Judg- 
meut  at  bar. 

In  Clay  v.  Wood,  153  N.  Y.  134,  47  N.  E. 
274,  we  have  a  case  where  an  absolute  es- 
tate in  the  wife  la  followed  by  the  following 
words:  "And  It  Is  my  desire  and  request 
that  my  said  wife  do  sustain,  provide  for, 
and  educate  •  •  *  the  daughter  of  my 
said  adopted  daughter.  *  *  •  And  It  ia 
my  further  desire  and  request  that  my  wife 
do  make  the  said  *  *  *  and  my  nephews 
and  nieces,  the  children  of  my  brothers, 
*  *  *  joint  heirs  after  her  death  In  tlie 
said  estate  which  by  this  will  I  have  be- 
queathed to  my  said  wife."  This  clause  was 
held  precatory,  and  the  estate  ahs(dute  in  the 
wife.  This  condaslon  was  reached  because 
the  words  construed  followed  the  abCK^ute 
devise  and  bequest,  and  for  tbe  fartlitt  rea- 
son that  the  facts  surrounding  the  making 
of  tbe  will  warranted  the  conclaslon.  The 
case  has  no  fact  la  common  with  the  one 
before  us,  and  Illustrates  how  dsnt^rons  it 
is  to  follow  supposed  precedents  in  ctmstrn- 
lug  wills  which,  have  their  origin  in  the  vary* 
ing  experiences  of  human  life.  We  have  al- 
ready pointed  out  wluit  seems  to  ns  the  In- 
tentlcm  of  the  testator,  which  was  to  chaise 
the  support  of  his  nleoe  upon  the  residuary 
estate  subsequently  rested  ifi  his  wife.  This 
intention  Is,  tlierefi»e.  the  controlling  faptor 
in  the  case,  and  there  la  no  authorl;^  holding 
to  the  contrarjf. 

In  Phillips  V.  Phillips,  m  N.  Y.  197,  N. 
E.  411.  after  a  gift  of  aU  his  estate  to  his 
wife,  the  testator  Inserted  this  provision;  "If 
she  finds  It  always  oonvenlent  *  *  *  to 
give  my  brother  *  *  *  during  his  lUe  tlie 
Interest  on  110^000  (or.  9?00  per  annum).  I 
wish  It  to  be  done."  It  was  proved  ,  that 
during  Oie  years  the  widow;  refused  to  make 
these  payments,  It  was  entirely  convenient 
for  her  to  have  paid  the  allowance.  It  waa 
held  that  the  {Hxivlsloa  cratemplated.  not 
tbje  widow's  diolce  or  iveferenee,  bat  ber 
pecuniary  condUtlon  each  year;  that  tbe  in- 
tent of  the  testator  waa  to  charge  the  an- 
nultles  uptHi  tbe  gift  to  his  wile,  if  conven- 
ient for  her  to  pay  Uiem.  Jndge  Fludi.  in 
delivering  the  oi^nlon  of  the  court,  said: 
'The  primary  question  In  every  case  is  the 
Intention  of  tbe  testator. 'and  whether.  In  the 
use  of  precatory  words,  he  meant  mer^  to 
advise  or  Influence  the  discretion  of  the  devi- 
see, or  himself  io  control  or  direct  the  dls- 
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position  intended.  In  sndb  a  cftae  ve  mnst 
look  at  the  whole  win,  bo  far  as  It  bean 
upon  the  Inquiry,  and  the  nse  of  the  words  'I 
wlah*  or  'I  desire*  Is  by  no  means  concloalve. 
They  serve  to  raise  the  question,  but  not 
necessarily  to  decide  It  We  are  convinced 
that  In  the  present  use  the  testetor  meant 
to  chargb  upon  the  gift  to  the  wife  the  an- 
nuities to  his  sister  and  brother,  provided 
Italy  that  their  payment  shonid  not  occasim 
her  Inconvenience." 

In  Golton  T.  Cotton,  127  U.  S.  800.  8  Sop. 
Ct  1164.  82  L.  Ed.  188,  the  supreme  court  of 
the  United  States  held,  in  a  case  where  there 
was  an  absolute  gift  of  the  estate  to  the 
wife,  fbllowed  by  the  words,  "I  recommend 
to  her  the  care  and  protection  of  my  mother 
and  sister,  and  request  her  to  make  such 
sift  and  provision  for  them  as  In  her  Judg- 
ment will  be  best"  that  the  motiier  and  sis- 
ter took  imder  the  wIU  a  beneficial  Interest 
in  the  estate  given  to  the  wife,  to  the  eoc- 
tent  ot  a  permanent  provision  tbr  them  dur- 
ing their  respective  lives,  suitable  and  soffl- 
<lait  for  thAlr  care  and  motectlon;  bavfng 
regard  to  their  condition  and  necessltleB,  and 
the  amonnt  and  value  of  the  fund;  also, 
-that  It  was  tiie  duty  of  the  court  to  ascer- 
tatn  what  providon  would  be  suitable  and 
lieBt  under  the  drcnmstances,  and  all  par- 
ticulars and  details  for  securing  and  paying 
It.  Mr.  Justice  Matthews  said:  "If  there  be 
a  trust  sufficiently  expressed  and  capable  of 
enforcement  by  a  court  of  equity.  It  does  not 
disparage  (much  less,  defeat)  it  to  call  It  'prec- 
atory.' The  questltm  of  Its  existence,  after 
all,  depends  upon  the  Intention  of  the  tes- 
tator as  exiffessed  tqr  the  words  he  has  used, 
according  to  their  Jiatnral  meaning,  modified 
«nly  hj  the  nmtext,  and  the  situation  and 
•circumstahcea  of  the  testator  when  he  used 
them.  On  the  one  hand,  the  words  may  be 
merely  those  of  suggestion,  counsel,  or  ad- 
vice,—Intended  only  to  Influence,  and  not 
take  away,  the  discretion  of.' the  legatee, 
growing  out  of  his  right  to  tee  and  dispose 
-of  tile  property  given  as  his  own.  On  the 
•otber  hand,  the  language  eniitloyed  may  be 
Imperative  in  fhct,  thoagh  not  In  form,  ctm- 
Tcylng  the  intention  of  the  testator  in  terms 
«qikfv8lent  to  a'command,  and  leaving  to  the 
legatM  no  discretion  to  defeat  his  wlsh^, 
although  am  nuy  be  a  discretion  to  ac- 
compllsb  them  by  a  choice  of  methods,  or 
even  to  d^e  and  limit  Uie  extent  xa  the  In- 
terest conferred  upon  his  benefldary."  It 
thus  appears  that  the  fact.  In  the  case  at 
bar,  that  the  testator  left  the  amount  to 
be  naed  for  the  support  of  his  niece  to  the 
■discretion  of  his  wife,  ofTers  no  obstacle  to  a 
court  of  equity.  This  discretion  must  be 
honestly  and  Intelligently  exercised,  and.  If 
it  la  not,  a  court  of  equl^r  vlll  compel  It 

In  Cbstabadle  v.  CMtabadle.  6  Hare,  410, 
the  court  said:  '*If  the  i^ft  be  subject  to 
the  discretion  of  another  person,  so  long  as 
that  person  exercises  a  sound  and  honest 
discretion  I  am  not  aware  ot  any  principle 


or  any  authority  upon  whldi  the  court 
shonid  deprivovthe  party  of  that  discretion- 
ary power.  Where  a  proper  and  honest  dis- 
cretion Is  exercised,  the  legatee  takes  all 
that  the  testator  gives  or  Intended  that  he 
should  have;  that  Is.  as  much  as.  In  the 
honest  and  reasonable  exercise  ot  that  dis- 
cretion, he  is  entitled  to.  That  is  the  meas- 
ure of  the  legacy.  But,  consistency  with  the 
plaintiff  having  an  Interest  subject  to  the 
mother's  discretion,  she  has  a  right  to  dis- 
coveiT  ot  the  property  In  respect  of  whldi 
the  Interest  exists,  and  also  a  right  to  a 
discovery  of  all  the  acta  whldi  have  been 
done,  and  the  reasons  for  d<rfng  them  which 
the  defendant  may  be  able  to  give.  She  baa 
that  right  in  oriet  that  the  coOrt  may  be 
able  to  see  whether  the  disccetlGn  which  has 
been  exerdaed  tg^  the  party  Intrusted  with 
it  Is  within  the  llmlto  ot  a  sound  and  lumest 
execution  of  the  trust  •  •  •  If  a  blU 
be  filed,  the  court  will,  of  ooorse,  inquire  in- 
to the  acta  which  may  have  been  done  In  the 
administration  of  the  trust,  and  may  possibly 
(as  has  been  done  In  many  casee)  require 
the  trustee  to  exercise  the  discretion  under 
the  view  of  the  court" 

In  Lawrence  v.  Cooke,  1<M  N.  T.,  at  page 
638,  11  TH.  B.,  at  page  140,  Judge  BapaUo 
said,  in  hmgiiage  already  quoted,  that.  If 
the  wUe  took  the  estate  subject  to  a  charge, 
the  amonnt  "m^t  be  aacertalned  a  court 
of  equity.  aAd  saUstactlon  there<tf  deoeed." 

In  the  caae  at  bar  the  dlscretlw  of  flie  de- 
fendant was  not  properly  or  honestly  exor- 
ctsed.  The  defendant  contributed  to  the  anp- 
port  of  plaintiff  In  1888,  $26;  1869,  fl88.60; 
1800,  flCO;  1601,  f6S.60;  1802,  fll0.70;  1888. 
1207.14;  and  1801.  9t25.  Since  the  year  18M 
the  defendant  has  made  no  provlslmi  for  ^ain- 
tiers  support  so  far  as  this  record  dlsdotes 
the  facts.  The  i^lntlff,  whUe  Urtaig  with 
her  grantoother.  testator^  mothw.  paid  noth- 
tog  for  her  board  and  lodging,  but  malntaln- 
ed  herself  by  giving  music  less(m%  imd  on 
each  sums  as  were  contrfouted  by  defendant 
as  befwei  stated.  Flalntltf  Uved  with  her 
grandmother  until  the  death  of  the  lattra. 
about  S^tembet.  1801,  and  ftceived  under  her 
will  the  whole  of  ber  estate.  ahiountlQg  to 
about  $2,000.  Tt  Is  found  that  soon  after  this 
the  ttlalntlfr,  for  th^  purpose  bf  earnlDj?  a  live- 
lihood, entered  the  Presbyterian  Hospital,  in 
the  city  of  Niew  Tolfk,  to  fit  hetaelt  for  the 
position  of  a  trained  nurse,  expecting  to  gradu- 
ate to  May,  li3dS;  that  while  In  the  hospital 
she  received  heir  board  and  lodging  and  a  sal- 
ary of  $0  pe¥  m<»ith,  and  after  graduation 
she  wU!  earn  $22  a  week,  when  abl^  to  secure 
employment;  that  she  is  depiendent  on  her 
earnings  and  tSk  Income  of  $l,tl00  remaining 
of  her  grandmother's  estate.  In  view  of  this 
situation, ,  the  supreme  court  has  adjudged 
that  for  l^e  six  years  frbm  December  S,  18S8, 
the  date  of  testator's  death,  the  plalntlft  Is 
entitled  to  $500  a  year,  [rayable  quarterly,  and 
since  that  time  to  $1,000  a  year,  payable  In 
Uke^  manntf.  W«  are  of  oplnltm  that  the  de- 


Digitized  by  Google 


494 


67  NOBTHBASTBBN  BEPOBTER. 


CN.  I. 


tendant  tO(^  the  residuary  estate  of  the  tes- 
tator cbarjfed  with  the  payment  of  a  reason- 
able  amount  for  the  support  of  the  plaintiff 
in  accordance  with  the  terms  of  tbe  wlU,  and, 
as  she  failed  to  honestly  and  fairly  exercise 
the  discretion  Tested  In  her,  it  was  competent 
for  a  court  of  equity  to  ascertain  the  amount 
and  decree  its  payment. 

In  closing,  It  may  he  proper  to  notice  two 
additional  points  raised  by  appellant's  coun- 
sel; 

It  Is  insisted  that  tbe  plaintiff,  having  left 
the  home  of  testator  three  months  before  hla 
death,  discarded  bis  surname,  and  assumed 
her  own,  of  CoUister.  had  changed  her  rela- 
tions with  tbe  family,  and.  to  some  extent, 
caused  the  testator  to  treat  her  differently 
than  he  might  otherwise  have  done.  The  ref- 
eree finds  that  the  plaintiff  resided  with  her 
grandmother  from  "about  September  7, 1888." 
The  testator's  will  is  dated  September  11, 
188S,  and  refers  to  his  niece  as  Georgle  S. 
Golllster,  It  Is  evident  that  the  will  was  not 
made  after  the  plaintiff  had  been  long  sep- 
arated from  testator,  and  ft  Is  quite  possible 
she  was  a  member  of  his  household  when  It 
was  executed. 

Tbe  other  point  is  raised  by  an  offer  made 
by  defendant  to  the  plaintiff  at  the  trial,  In 
the  form  of  a  letter,  which  was  tiered  In 
evidence  and  excluded,  defendant  excepting. 
Tbe  letter  Is  dated  November  IS,  1696.  and  is 
as  follows:  "I  have  concluded  to  exercise  tbe 
discretion  vested  In  me  under  the  will  of  my 
late  husband.  Gerard  B.  Scranton,  deceased, 
dated  tbe  11th  day  of  September,  1888,  and 
to  allow  you  the  sum  of  $400  a  year  for  your 
support  and  benefit;  the  same  to  accrue  to 
you  from  November  1st,  1895."  This  offer 
was  properly,  rejected  for  several  reasons. 
It  did  not  deal  with  nearly  elgbt  years  prior 
to  November  1.  1896.  during  which  time  de- 
fenduLt  had  failed  to  fairly  contribute  to 
plaintiffs  support  It  was  not  on  its  face  an 
honest  and  fair  exercise  of  tbe  discretion  vest- 
ed in  defendant.  It  was  inconsistent  with  tbe 
answer,  which  repudiated  all  right  In  the 
plaintiff.  Clark  v.  Post,  113  N.  Y.  17,  20  N.  B. 
573.  It  did  not  purport  to  be  an  offer  of  judg- 
ment under  tbe  Code  of  Civil  Procedure. 

We  do  not  deem  It  necessary  to  discuss  the 
other  points  of  counsel,  which  Iiave,  however, 
received  due  consideration.  The  judgment 
appealed  from  should  be  affirmed,  with  costa 

O'BBIEK.  J.  (dissenting).  This  was  an  ac- 
tion tor  tbe  judicial  construction  ot  the  will  of 
Gerard  B.  Scranton,  who  died  In  December, 
1888,  leaving  a  widow  and  one  daughter,  who 
received  the  bulk  of  bis  estate.  After  direct- 
ing the  payment  of  his  debts  and  appointing 
executors,  of  whom  the  widow  was  one,  three 
separate  trusts  were  created  for  the  benefit  ot 
the  testator's  mother,  wife,  and  daughter,  as 
to  which  there  is  no  Question  raised  in  this 
case.  By  the  last  or  residuary  clause  the  tes- 
tator devised  and  bequeathed  all  the  rest,  resl- 
^-^e,  and  remainder  of  the  estate,  both  real 


and  personal,  of  wblch  be  should  die  seised 
or  possessed,  or  to  which  he  should  be  entitled 
at  the  time  of  his  death,  to  his  wife,  abso- 
lutely. The  plaintiff  Is  a  niece  of  the  testator. 
She  entered  his  family  when  about  6  or  7 
years  of  age,  and  resided  with  him  as  a 
member  of  his  family  until  a  few  months  be- 
fore his  death,  when  she  went  to  reside  with 
her  grandmother,  where  she  resided  until  tbe 
grandmother's  death.  In  September,  18&1, 
nearly  6  years  after  tbe  death  of  the  testator. 
By  the  fourth  clause  of  the  will  the  testator 
referred  to  the  plaintiff  In  tbe  following  lan- 
guage: "I  direct  my  wife,  Amelia  A.  Scran- 
ton, out  of  the  property  hereinafter  given  and 
bequeathed  to  her  by  this  will,  to  use  so  much 
thereof  for  the  support  and  benefit  of  my 
niece,  Georgle  S.  Colllster,  as  my  said  wife 
shall  from  time  to  time.  In  her  discretion, 
think  best  so  to  do." 

Tbe  only  question  presented  by  this  appeal 
Is  whether  this  language  creates  a  trust  in 
favor  of  the  plaintiff,  or  a  charge  upon  tbe 
property  given  to  the  widow,  or  a  disposition 
of  property  In  any  form,  or  any  right  to  share 
in  the  estate  which  the  courts  have  power  to 
enforce.  The  courts  below  have  given  con- 
struction to  this  provi£don  of  tbe  will,  and  by 
the  Judgment  It  Is  decreed  that  the  defendant 
the  widow  of  the  testator.  Is  bound  to  pay  to 
tbe  plaintiff  tbe  sum  of  ¥5,000,  besides  costs, 
and  an  additional  allowance  for  what  accrued 
to  ber  under  this  clause  of  the  will  up  to  the 
time  of  the  entry  of  Judgment,  and,  further, 
that  the  plaintiff  is  entitled  to  be  paid  out  of 
the  property  given  and  bequeathed  to  tbe  de- 
fendant by  the  will,  for  the  plaintiff's  support 
and  benefit,  the  sum  of  11,000  In  each  and 
every  year  during  tbe  term  of  her  natural 
life,  or  until  she  shall  marry,  to  be  paid  in 
quarterly  payments,  commencing  on  the  8th 
day  of  March,  1897.  and  quarterly  thereafter 
m  each  and  every  year;  and  the  defendant  is 
directed  by  the  judgment  to  make  such  pay- 
ments at  tbe  times  and  In  the  amounts  thus 
adjudged.  The  Judgment  is.  In  theory,  sup- 
posed to  refiect  the  will  and  inteutlou  of  the 
testator,  and  the  intention  Is  Imputed  to  him 
that  the  plaintiff  should  be  paid  In  each  and 
every  year  during  her  life,  or  until  her  mar- 
riage, the  sum  of  (1,000  for  her  suppwt.  I 
am  unable  to  see  that  this  Judgment  has  any 
foundation  whatever  in  the  will  upon  which  It 
is  based.  Independent  of  tbe  question  whetb- 
er  the  words  quoted  are  sufficient  to  create 
a  trust  or  a  charge  upon  the  property  of  any 
kind,  It  Is  quite  clear  that  the  amount  to  be 
contributed,  If  any,  was  left  entirely  in  tlie 
discretion  of  tbe  defendant;  and  the  courts 
have  determined  that  this  discretion  shall  be 
exercised  at  certain  times  by  the  payment  ot 
a  specified  sum  of  money,  and  It  Is  said  that 
all  of  this  is  in  accordance  with  the  expressed 
Intention  of  the  testator.  Tbe  plaintiff  not 
only  recovers  a  specified  sum  to  be  paid  in  the 
futiu-e,  but  all  arrears  that  are  said  to  have 
accrued  to  her  during  the  five  years  th&t  she 
lived  with  her  grandmother.  It  seems  to  me 
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tbat  this  Is  Blmpl7  a  perreralon  of  the  will, 
Bince  It  substitutes  the  discretlcm  and  Judg- 
ment of  a  court  for  the  discretion  of  the  wid- 
ow. But  it  Is  quite  clear  that,  unless  we  are 
prepared  to  overrule  a  long  line  of  decislonB  In 
this  court  this  proTlsion  of  the  will  created 
DO  trust  In  favor  of  the  plaintiff,  or  any 
charge  upon  the  estate  devised  and  bequeath- 
ed to  the  defendant.  It  was  simply  the  ex- 
pression of  a  desire,  request,  or  expectation 
on  the  part  of  the  testator.  In  other  words, 
he  requested  his  wife  to  contribute  such  sums 
for  the  benefit  of  the  plaintiff,  from  time  to 
lime,  as.  In  her  discretion,  she  thought  best 
Tlieee  words  created  no  positive  obligation  on 
the  part  of  the  widow,  or  any  charge  upon  the 
estate.  That  this  view  is  In  accordance  with 
the  settled  law  of  this  state  seems  to  me  very 
clear,  and  it  wUl  be  necessary  to  refer  to  only 
a  few  of  the  more  recent  cases: 

In  Foose  V.  Whltmore,  &2  N.  T.  406,  the 
provision  of  the  will  was:  "i  ♦  •  •  give 
and  bequeath  all  my  property,  real  and 
personal,  to  my  beloved  wife,  Mary;  only  re- 
qaestlng  her,  at  the  close  of  her  life,  to  make 
sncb  disposition  of  the  same  among  my  chil- 
dren and  grandchildren  as  shall  seem  to  her 
good."  It  was  held  that  the  gift  to  the  wife 
was  absolate:  that  the  concluding  words 
amounted  to  a  mere  suggestion,  and  did  not 
create  a  trust,  or  any  charge  upon  the  es- 
tate. In  Clarke  v.  Leupp,  88  N.  T.  228, 
the  testatw  declared  that  he  deemed  it  bis 
duty  to  make  a  will  for  the  benefit  and  pro- 
tection of  his  wife  and  his  two  children,  and 
then  proceeded  as  follows:  "I  do,  therefore, 
make  this,  my  last  will  snd  testament,  glv- 
\ng  and  bequeathing  to  my  wife,  Caroline, 
all  of  my  property,  real  and  personal,  *  *  * 
and  do  appoint  my  wife  *  •  •  my  true 
and  lawful  attorney  and  sole  executrix  of 
this,  my  will,  to  take  charge  of  my  prop- 
erty after  my  death,  and  retain  or  dispose 
of  the  same  for  the  benefit  of  herself  and 
children  above  named."  It  was  held  that 
the  widow  took  an  absolute  title  to  all  of 
the  testator's  estate,  that  It  was  not  Intended 
by  the  words  succeeding  to  limit  or  cut  down 
the  absolute  gift,  and  that  there  was  no 
trust  created.  In  Lavrrence  v.  Cooke,  104 
N.  T.  632,  11  N.  Bl  144,  after  a  gift  of  the 
residuary  estate  to  the  testator's  daughter, 
and  to  her  heirs  and  assigns  forever,  the  fol- 
lowing words  were  added:  "I  commit  my 
granddaughter  *  *  *  to  the  chaise  and 
Suardlanship  of  my  daughter.  *  *  *  I 
enjoin  upon  her  to  make  such  provision  for 
said  grandchild  ont  of  my  residuary  estate 
*  *  *  in  such  manner  and  at  such  times 
and  In  such  amounts  as  she  may  Judge  to 
be  expedient  and  conducive  to  the  welfare 
of  said  grandchild,  and  her  oWn  sense  of 
Justice  and  Christian  duty  shall  dictate."  In 
a  suit  by  the  granddaughter  it  was  held 
that  no  tmst  was  created,  nor  any  charge 
npon  the  property  given  by  the  win  to  the 
daogliter;  that  the  legatee  took  an  absolute 
title,  and  the  provision  made  fw  the  grand- 


daughter was  left  wholly  to  her  discretion 
as  to  the  amount  and  manner,  as  well  as 
the  time,  when  it  should  be  made;  and  that 
this  discretion  could  not  be  Interfered  with 
by  the  court  In  Re  Gardner,  140  N.  Y.  122, 
35  N.  B.  439,  the  testator  gave  his  residuary 
estate  to  his  wife,  to  have  and  to  hold  the 
same,  and  every  part  and  parcel  thereof,  to 
her  and  her  heirs,  forever:  provided,  how- 
ever, that  if  any  part  of  It  should  remain 
unexpended  or  undisposed  of  at  her  death, 
this  he  gave  to  his  son,  bis  heirs  and  assigns. 
Following  this  was  an  expression  of  the  tes- 
tator's expectation  and  desire  tliat  his  wife 
should  not  dispose  of  any  of  the  estate  by 
will  in  such  a  way  that  the  whole  that  might 
remain  at  her  death  would  go  out  of  his 
"own  family  and  blood  relations."  The  tes- 
tator had  but  one  child, — a  son  by  a  former 
wife.  The  widow  died,  leaving  a  will  which 
disposed  of  BO  much  of  the  residuary  estate 
as  remained  at  her  death;  giving  a  large  por- 
tion thereof  to  the  son,  and  also  one-fourth 
of  her  residuary  estate,  after  the  expiration 
of  a  life  estate  given  therein,  and  another 
fourth  to  the  sister  of  her  husband.  It  was 
held  that  the  estate  of  the  -Wife  was  not  lim- 
ited or  qualified  by  the  concluding  para- 
graph, expressing  the  testator's  expectation 
and  desire.  In  aay  v.  Wood,  163  N.  T.  134, 
47  N.  E.  274,  the  testator  gave  certain  real 
and  personal  property  to  his  wife,  to  have 
and  to  hold  unto  her  and  her  heirs,  execu- 
tors, administrators,  and  assigns,  forever,  and 
legacies  to  others,  which  were  declared  not  to 
be  a  charge  upon  the  property  given  to  the 
wife,  and  then  gave  all  the  residue  of  the 
estate  to  the  wlfe'and  to  her  heirs,  executors, 
administrators,  and  assigns,  forever,  followed 
by  these  words:  "And  it  is  my  desire  and 
request  that  my  said  wife  do  sustain,  pro- 
vide for,  and  educate  Lncretia,  the  daughter 
of  my  said  adopted  daughter,  Josephine;  and 
It  Is  my  further  desire  and  request  that  my 
wife  do  make  the  said  Locretia,  Jos^hlne. 
and  my  nephews  and  nieces,  the  children  of 
my  brothers  a  A  O.,^  Joint  heirs  after  her 
death  In  the  said  estate  which  by  this  will 
I  have  bequeathed  to  my  said  wife."  It  was 
held  that  the  testator  Intended  an  absolute 
gift  to  the  wife,  except  the  legacies  to  oth- 
ers, with  an  absolute  right  of  disposition,  and 
that  such  gift  was  not  qualified  by  the  sub- 
sequent precatory  clause,  and  that  hence  no 
trust  or  power  In  trust  In  favor  of  the  per- 
sons mentioned  In  that  clause  was  created 
thereby.  I  think  tibe  doctrine  of  these  cases 
is  decisive  of  the  question  now  before  us. 
It  seems  to  me  tmpcMslble  to  make  any  sound 
distinction  between  the  case  at  bar  and  those 
referred  ta  The  Judgment  In  this  case  can- 
not as  it  seems  to  me,  be  sustained  without 
overruling  the  legal  principle  which  has  been 
so  long  and  so  often  enunciated  by  this  court 
It  appears  from  the  record  that  the  plain- 
tiff did,  after  the  death  of  her  husband,  ex- 
ercise her  discretion  under  tills  clause  of  the 
will,  and  contributed  for  the  plalntUTs  beair 


Digitized  by  Google 


496 


67  NORTHEASTERN  REPORTER. 


efit  Id  each  year  a  Bom  aTeragIng  Bomethlng 
less  than  f200.  It  hag  been  held,  however, 
thus  far,  that  the  defendant  has  substan- 
tially dlsre^Tded  this  provision  of  the  will 
by  the  jMiyment  of  so  small  a  sum.  While 
I  am  of  the  opinion  that  under  the  law  of 
this  state  the  defendant's  discretion  was  left 
entirely  unfettered  by  the  terms  of  the  will, 
and  that  no  court  has  any  right  to  prescribe 
the  time  or  manner  in  which  It  shall  be  ez> 
erclaed.  yet  there  Is  a  feature  of  the  case 
that  might  possibly  permit  a  modification  of 
the  judgment  without  overthrowing  the  prin- 
ciple of  the  cases  already  referred  to.  On 
the  trial  of  this  case  the  defendant  stipu- 
lated in  open  court  that  she  was  willing  to 
be  bound  to  the  exercise  of  the  discretion 
enjoined  by  the  will  to  the  extent  of  $400 
per  year.  I  think  that  under  the  circum- 
stances the  court  had  the  power  to  bold  her 
to  this  stipulation,  and  I  would  be  In  favor 
of  modifying  the  judgment  accordingly;  but 
there  Is  no  other  ground,  I  think,  upon  which 
the  platntiirs  claim  to  share  in  the  estate, 
as  a  matter  of  absolute  right,  can  be  sus- 
tained without  disturbing  settled  rules  of 
law.  Unless  the  judgment  can  be  so  modi- 
fled,  It  should  be  ravened,  and  a  new  trial 
granted. 

HAIGHT,  VANN.  and  LANDON,  JJ.,  con- 
cur with  BARTLETT,  3.,  for  afiBrmance. 
PARKER.  C.  J.,  and  UARTIN,  coocor 
With  O'BRIEX.  3^  for  rereraaL 

Judgment  affirmed. 


(leS  N.  T.  242) 

MOONET  et  aL  T.  NEW  TORE  EL.  B.  CO. 
et  al. 

(Conrt  of  Appeals  of  New  York.   7iine  5, 

1900.) 

INJUNCTION— PARTIES— NEW  PARTIES-AP- 
PBAI.  AND  ERROR. 

1.  tJnder  Oode  Civ.  Proc.  |  1838,  providing 
that,  when  the  appellate  division  reveraes  a 
judgment  of  the  trial  court  without  stating  that 
it  was  on  the  facts,  it  will  be  assumed  that 
It  was  on  the  law,  where  the  order  of  reversal 
of  an  order  allowing  third  persoDs.  on  their  ap< 
plication,  to  be  made  partiea  plaintiff,  and  the 
pleadings  to  be  Bueoded  accordingly,  doea  not 
state  that  it  was  on  the  facts,  it  must  be  as- 
sumed that  the  order  was  reversed,  not  on  the 
ground  that  It  was  an  abuse  of  discretion,  but 
on  the  gronnd  that  the  court  had  no  power 
to  make  it;  and  hence  the  order  of  reversal, 
being  on  a  question  of  law,  is  subject  to  re- 
view by  the  court  of  appeals. 

2.  When  a  landowner  sued  to  restrain  the 
operation  of  railways  by  defendanta,  and  pend- 
ing the  action  conveyed  the  premises,  his  gran- 
tee conveying  to  another,  with  reservation  in 
both  deeds  of  all  claims  for  datnages,  and  on 
the  trial  the  two  grantees  appeared  in  court 
by  their  attorneys,  and  asked  to  be  made  par- 
ties plaintiff,  the  court  had  power  to  order  the 
pleaoings  and  proceedings  to  be  amended  ac- 
cordingW)  and  that  defendants  be  allowed,  on 
the  mal,  to  make  any  defense  as  if  a  supple- 
mental complaint  ana  answer  had  been  made 
and  delivered;  the  cause  to  be  postponed  two 
weeks  for  twrtbei  ^tearing. 


Appeal  from  supreme  cotu^  appelate  divi- 
sion. First  department 

Suit  by  Daniel  Mooney  and  ottaera  against 
the  New  York  Elevated  Railroad  Company 
and  the  Manhattan  Railway  Company.  From 
the  reversal  by  the  appellate  division  (43  N. 
Y.  Supp.  35.  1159)  of  a  judgment  tfa  j^n- 
tUEs,  they  appeal.  Bevarsed. 

E.  W.  S.  Johnston,  tat  ajn^tiianta.  Sldn^ 
Smitii,  tot  reapondenta. 

O'BAIEN,  J.  This  la  the  ninal  action  bj 
a  property  owner  against  a  railroad  to  re- 
strain Its  operation,  by  lnjunctl<ni,  and  for 
damages.  The  action  was  originally  brousht 
In  the  name  of  tb»  plaintiff  Daniel  Moraey 
(oi  the  1st  of  December,  1800.  At  that  time 
he  was  clearly  entitled  to  maintain  the  ac- 
tion. On  the  trial  of  the  case  before  the 
court  at  special  term,  it  appeared  that  pend- 
ing the  actum,  and  on  tbe  ISth  ot  April, 
1881,  Mooney  convered  tbe  premises  to  tbe 
plahitHI  David  OOhen.  In  this  efmreyancfr 
iioaaey  reserved  tbe  easements  at  light,  air, 
and  access  as  taken  and  used  by  the  defend- 
ants, and  all  the  dalma  for  damages  for  such 
taking  and  use,  both  as  to  the  fee  and  rental 
value,  past,  presaoit  and  fotnre.  It  also  ap- 
peared that  on  tbe  13tb  day  of  October,  18B1, 
Cohen  conveyed  the  premises  to  the  plalntifT 
Francis  Scalllon,  sabject  to  tbe  same  reser^ 
vation  contained  In  the  deed  already  mention- 
ed. This  change  In  the  title  was  found  as 
a  fact  by  the  trial  court  The  grantees  in 
these  two  conveyances  were  made  parties  to 
the'  action  at  the  trial  In  tbe  manner  here- 
after described.  The  court  awarded  to 
Mooney  a  moneyed  Jnd^nent  for  t2ie  sun  of 
$278.55;  to  Cohen.  $82.86;  and  to  ScalUoo, 
$562.95.  The  court  also  awarded  an  injunc- 
tion, to  be  operative  after  a  certain  time  In 
case  tbe  plaintiff  Mooney  and  tala  two  gran- 
tees tmdered  to  tbe  defendants  a  convey- 
ance and  release  of  aU  right,  title,  and  Inters 
est  In  the  easements  and  premises  described 
In  the  complaint  to  be  htfd  and  need  by  the 
defendants  for  their  corporate  purposes,  and 
the  defendants  refused  to  recelre  tbe  same 
and  pay  to  Mooney  92.700  fee  damages,  which 
his  .co-plalntUTs  In  this  action  consented,  in 
open  cotirt  might  be  paid  to  him.  The  learn- 
ed aniellate  dtvlalon  has  reversed  this  judg- 
ment, and,  as  the  wder  of  reversal  does  not 
state  that  It  was  upon  the  tects,  we  must 
assume  It  was  upon  the  law.  Code  dv. 
Proc  S  1338. 

The  only  question  of  law  presented  by  this 
record  Is  tbe  power  of  the  learned  trial  jodge, 
at  the  trial,  to  bring  in  two  additional  parties 
who  had  acquired  an  IntoKst  In  tbe  real 
property  snbseqaait  to  the  commoioemait  ot 
the  action,  and  who  were  required  by  the 
judgment  actually  rendmd  to  join  with 
Mooney  In  a  cmiveyance  of  tbe  easonenta  to 
the  defendants.  This  qaestlon  has  been  dis- 
cussed at  length  upon  tbe  briefs  of  coun- 
sel, but  It  does  not  seem  to  mio  that  it  pre- 
eents  any  question  of  law;  Tb9  time  and  tbe 
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mode  Id  wbicb  new  parties,  whether  i^ntlff 
or  defendant,  may  be  hrooght  in,  u  well  as 
the  eondltiona  to  be  Imposed,  involve  almost 
In  every  case  questions  of  discretion  that  are 
not  reviewable  In  this  court  The  learned 
appellate  division  had  the  power  to  review 
the  discretion  exercised  at  the  trial,  and  to 
hold,  as  it  did,  that  the  manner  in  which  the 
power  to  amend  and  bring  in  new  parties 
was  exercised  at  the  trial  was  not  wise  or 
Just,  under  the  circumstances,  to  the  defend- 
ants. That  was  evidently  tbe  view  which 
the  learned  court  below,  upon  appeal,  took 
of  the  case.  But  this  view  finds  no  expres- 
sion whatever  in  the  order  as  actually  enter- 
ed, since  it  conclusively  imports  that  the  trial 
court  erred,  as  matter  of  law,  and  not  In 
the  exercise  of  discretion.  It  appears  from 
the  record  that  the  defendants  moved  at  the 
trial  to  dismiss  the  complaint  so  far  as  tbe 
same  demanded  relief  by  injunction,  or  the 
payment  of  money  to  avoid  the  Issuing  of 
the  same,  because  of  the  Impairment  of  the 
fee  value,  on  the  ground  that  Mooney  was 
not  then  the  ovrner  of  the  fee  or  of  any  part 
thereof,  or  entltied  to  any  relief  by  Injunc- 
tion. Tbe  court  reserved  its  decision  upon 
this  motion.  The  defendants'  counsel  then 
moved  for  an  adjournment  of  the  trial  until 
all  the  parties  In  interest  were  properly 
brought  before  the  court  by  an  application 
on  the  part  of  the  plalntltt  for  leave  to  serve 
a  supplemental  Bummons  and  complaint 
bringing  in  his  grantees  as  parties  plaintiff, 
with  leave  to  the  defendants  to  answer  the 
supplemental  complaint  The  court  did  not 
pass  upon  this  motion  at  tbe  time,  but  at 
this  stage  of  the  proceedings  tbe  plaintifls 
Cohen  and  Scallion  appeared  In  court  by 
counsel,  and  requested  that  tbey  be  made 
parties  plaintiff  in  the  action,  and  consented 
to  submit  their  rights  to  the  court  The 
court  granted  the  motion,  and  ordered  that 
tbe  pleadings  and  proceedings  be  amended 
accordingly;  that  the  defendants  be  allowed 
on  the  trial  to  make  any  defuse  that  they 
may  be  advised,  with  the  same  force  and  ef- 
fect as  if  a  supplemental  complaint  and  an- 
swer bad  been  made  and  served;  and  to  this 
end  tbe  cause  was  postponed  for  two  weeks 
for  further  hearing.  The  conveyances  made 
dnrtng  the  poidency  of  tiie  action  were  then 
offered  In  evidence,  and,  with  other  testi- 
mony in  the  case,  the  court  made  findings 
of  fact  and  law,  and  awarded  the  Judgment 
already  described. 

It  is,  I  think,  qnlte  plain  that  this  action 
of  the  learned  trial  Judge  does  not  present  a 
question  of  law  which  this  court  bas  a  right 
to  review,  unless  it  be  the  question  of  pow- 
er to  act  at  all.  The  new  parties  appeared 
in  court,  and  asked  to  be  brought  In,  to  the 
end  that  the  whole  controversy  might  be  de- 
cided in  tbe  one  action.  They  did  not  and 
cannot  complain  of  the  manner  in  which  tbey 
were  made  parties  to  the  record.  No  one 
comitolna  of  that  but  tbe  defendants,  and. 
■Incf  the  order  of  the  court  permitted  tbe  de- 
57N.Bi.-32  ' 


fendants  to  make  any  defense  that  tbey  bad. 
It  is  difficult  to  see  what  real  ground  of  c<Hn- 
plalnt  can  be  urged  In  their  behalf.  There 
are  various  ways  In  which  It  Is  competent  for 
the  court  of  original  Jurisdiction  to  bring  in 
new  parties,  and  the  particular  course  that 
It  may  decide  to  adopt  generally  presents  a 
question  of  choice  fX  discretion  not  open  to 
discussion  in  this  court  The  facte  which 
rendered  the  presence  of  tbe  new  parties  nec- 
essary In  order  to  permit  a  final  adjudication 
of  the  controversy  were  patent  and  undis- 
puted. They  were  evidenced  by  the  two  con- 
veyances made  subsequent  to  the  commence- 
ment of  the  action,  and  the  defendants  were 
permitted  by  tbe  court  to  raise  any  question 
growing  out  of  these  new  facts  that  they 
could  raise  in  any  form  or  in  any  manner. 
The  original  i^alnUff,  by  his  counsel,  sug- 
gested one  method  of  bringing  In  tbe  ijew 
parties,  while  tbe  defendants'  couns^  sug- 
gested another  method.  The  defendants' 
method  was  to  put  the  plaintiff  to  his  appli- 
cation at  a  special  term  to  amend  tbe  process 
and  the  pleadings,  and  to  serve  a  supple- 
mental complaint,  with  the  right  to  the  de- 
fendants to  serve  a  supplemental  answer. 
The  learned  trial  Judge  doubtless  had  the 
power  to  compel  the  plalhtlff  to  resort  to  that 
method,  dilatory  as  It  was;  but  he  decided  to 
make  them  parties  ou  their  own  application, 
and  to  let  the  cause  proceed  as  if  everything 
had  been  done  that  tbe  defendants'  counsel 
asked.  The  contention  of  tbe  learned  coun- 
sel for  the  defendants  Is  tbat  tbe  Judge  bad 
no  power  to  do  tbat  In  this  we  think  he  is 
mistaken.  By  tbe  provisions  of  tbe  Oode, 
extensive  powers  In  this  respect  are  confer- 
red upon  the  court  of  original  Jurisdiction. 
"The  court  may  determine  the  controversy, 
as  between  the  parties  before  It  where  It  can 
do  so  without  prejudice  to  the  rights  of  oth- 
ers, or  by  saving  their  rights;  but-where  a 
complete  determination  of  the  controversy 
cannot  be  bad  without  tbe  presence  of  other 
parties,  tbe  court  must  dUrect  them  to  be 
brought  In.  And  where  a  person,  not  a  par- 
ty to  the  action,  has  an  interest  in  the  sub- 
ject thereof,  or  In  real  property,  the  title  to 
which  may  In  any  manner  be  affected  by  the 
Judgment  and  makes  application  to  the  court 
to  be  made  a  party,  it  must  direct  him  to  be 
brought  in  by  the  prefer  amendment"  Code 
Civ;  Froc.  S  452.  "In  case  of  a  transfer  of 
interest,  or  devolution  of  liability,  tbe  action 
may  be  continued,  by  or  against  tbe  original 
party;  tmless  tbe  court  directs  the  person, 
to  whom  the  Interest  is  transferred,  ok  upon 
whom  the  liability  is  devolved,  to  be  substi- 
tuted In  tbe  action,  or  Joined  with  the  orig- 
inal party,  as  tbe  case  requires."  Id.  f  766. 
"In  a  case  specified  In  the  foregoing  sections 
of  this  titie,  where  such  a  person  applies  in 
bis  own  bebalf.  the  court  may  direct  that 
he  be  made  a  party,  by  amendment  of  tbe 
pleadings,  or  otherwise  as  the  case  requires. 
Where  an  appllcatloQ  is  cpade  by  the  plain- 
tiff, to  bring  in  sucb  A  person  as  defendant, 
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the  court  may  direct  that  a  supplemental 
BummoDS  Issue,  and  t^at  supplemental  plead- 
ings be  made."  Id.  §  7G0.  "The  court  may, 
upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment.  In  further- 
ance of  justice,  and  on  such  terms  as  It 
deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by  adding  or  striking  oot 
the  name  of  a  person  as  a  party,  or  by  cor- 
recting a  mistake  in  the  name  of  a  party,  or 
a  mistake  In  any  other  respect  or  by  Insert- 
ing an  allegation  material  to  the  case;  or 
where  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense,  by  conform- 
ing the  pleading  or  other  proceeding  to  the 
facts  proved.  And,  In  every  stage  of  the  ac- 
tion, the  court  must  disregard  an  error  or  de- 
fect. In  the  pleadings  or  other  proceedings, 
which  does  not  affect  the  substantial  rights 
of  the  adverse  party."  Id.  8  723.  In  view 
of  these  broad  provisions  of  tbe  statute,  It 
cannot  be  said  that  the  trial  court  was  with- 
out power  to  bring  in,  as  parties  plaintiff, 
those  persona  who  had  become  interested  in 
the  realty  during  the  pendency  ct  the  suit 
The  manner  In  which  the  power  was  exer- 
cised Is  a  question  of  discretion  and  not  of 
law.  The  court  had  the  power  to  order  and 
direct  that  the  grantees  of  the  premises, 
pending  the  action,  should  he  made  parties 
by  amendment  of  the  pleading  or  otherwise 
as  the  case  requires.  The  two  parties  that 
were  brought  in  by  the  amendment  did  not 
ask  to  state  their  case  by  a  pleading,  and 
did  not  need  any  pleading  whatever  for  the 
protection  of  their  rlguts  and  interests.  The 
defendants  were  permitted  to  meet  the  new 
situation  In  any  way  that  it  could  be  met, 
after  the  service  of  a  supplemental  com- 
idalnt.  The  judgment  In  the  case  Is  a  perfect 
protection  to  the  defendants'  rights,  since 
they  cannot  be  Interfered  with  In  the  opera- 
tion of  their  railroad  nntll  everybody  inter- 
ested In  the  property  has  joined  In  a  con- 
veyance of  the  easements.  Koehler's  Case, 
150  N.  Y.  218,  63  N.  E.  1114;  Pegram's  Case, 
147  N.  T.  135,  41  N.  H.  434;  Domschke's 
Case,  148  N.  T.  343,  42  N.  H.  804.  It  Is  ap- 
parent, therefore,  that  the  learned  counsel 
for  the  defendants  complains  of  proceedings 
had  at  the  trial,  all  of  which  were  matters 
of  discretion.  We  are  not  able  to  see  that 
the  discretion  was  Improperly  exercised,  but 
the  learned  appellate  division  doubtless  bad 
the  power  to  revise  the  decision  of  the  trial 
court  In  that  respect,  and  If  It  had,  and  had 
expressed  Its  decision  In  the  manner  required 
by  the  Code,  thla  court  would  have  no  power 
to  Interfere  with  It;  but  the  time  and  the 
manner  of  the  amendment  made  at  the  trial 
Is  all  that  the  defendants  complain  of,  and 
no  question  of  law  Is  Involved. 

We  said  In  the  Koebler  Case,  supra,  that, 
where  a  plaintiff  In  one  of  these  equity  suits 
conveys  the  property  pending  tbe  litigation, 
he  may  make  a  timely  motion,  on  notice  to 
the  defendant,  tor  an  order  bringing  in  his 
grantee,  and  that  when  the  record  la  so 


amended  the  trial  may  proceed  as  If  the 
conveyance  had  not  been  made.  We  adhere 
to  that  view  now,  but  It  was  not  Intended  in 
that  case  to  prescribe  any  rule  of  practice  for 
the  courts  of  original  jurisdiction,  noc  vras 
It  Intended  to  question  the  power  of  tbe  coort 
at  the  tilal  to  order  the  amendment  when 
the  new  parties  were  present,  asking  for  it, 
and  the  only  question  to  be  considered  was 
the  right  of  the  defendant  to  a  reasonable 
opportunity  to  meet  the  new  Issues,  If  any, 
arising  from  the  Introduction  ot  new  parties. 
If  the  amendment  created  any  new  Issues  In 
this  case,  tbe  defendants'  rights  were  pro- 
tected by  the  ruling  of  the  court  allowing  an 
adjournment,  and  permitting  any  proof  to  be 
made  that  was  In  any  way  pertinent  to  such 
ISSU&  The  only  question  is  whether  a  court 
of  equity  may,  upon  the  trial,  admit  new 
parties  to  the  record  when  they  ask  to  be 
heard,  and  when  their  presence  Is  necessary 
for  a  complete  determination  of  the  contro- 
versy. When  all  the  parties  are  before  the 
court,  as  In  this  case,  we  entertain  no  doubt 
with  respect  to  the  power  to  order  the 
amendment  In  the  manner  and  upon  tbe  con- 
ditions that  it  did.  It  was  an  exercise  of 
discretion  by  the  trial  judge  In  furtherance 
of  justice,  and  no  rule  of  practice  or  prin- 
ciple of  law  was  violated.  We  think  there 
was  power  In  the  court  to  order  the  amend- 
ment as  It  did,  and  hence  the  order  appealed 
from  should  be  reversed,  and  the  judgm«it 
of  the  special  term  aillnned,  with  costa. 

PARKER,  O.  J.,  and  BARTLETT, 
HAIGHT.  MARTIN,  YANN.  and  LANIX>N, 
33;  concur. 

Ordw  reversed,  etc. 

(IBS  N.  T.  228) 

QBNSVA  ft  W.  BY.  00.  T.  NBW  TOBK 

GENT.  &  H.  B.  B.  CO. 

SAME  V.  FALL  BROOK  RY.  CO. 

(Court  of  Appeals  of  New.  York.   June  5, 
1900.) 

BSPBAL,  OF  8TATUTB-BPFKCT— PBNDINO  CAS- 
B9— APPHUU.-BTREBT  RAILROADS-OONSBMT 
OF  ABUTTINQ  OWMBRS  —  GROSSINQ  BAIL- 
ROAD. 

1.  Under  Laws  1892.  c  677,  {  81  ("Statutory 
Construction  Act"),  providing  that  the  repeal 
of  a  statute  shall  not  affect  or  Impair  rights  ac- 
crued or  acts  done  before  It  takes  effect,  a 
pending  appeal,  in  proceedings  by  a  street-ralt- 
road  company  to  acquire  the  right  to  cross  the 
tracks  of  a  railroad  company  at  a  point  where 
they  Intersect  a  highway  on  which  the  street- 
railroad  tracks  are  laid,  was  not  affected  by 
the  enactment  of  Laws  1807,  e.  764,  which 
made  changes  in  the  procedure  to  acquire  such 
ri^t. 

2.  On  appeal  from  the  decision  of  a  referee, 
the  appeal  will  n6t  be  disposed  of  on  a  theocy 
not  presented  to  the  raferee. 

S.  Under  Laws  1890,  c.  666,  |  91,  providing 
that  street  railroads  shall  not  be  bnllt  In  the 
highways  of  a  town  without  the  consent  of  the 
town  boards;  and  section  12,  providing  for  the 
procurement  ot  the  right  of  one  road  to  cross 
the  tracks  of  another,  and  for  detnmining  the 
1  manner  thereof  and  the  compettsatUn  to  be 
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paid  therefor,— a  street  railroad  CQmpan^  own- 
ing a  road  which  is  to  be  built  from  one  town 
into  another,  which  has  obtained  the  conaent  of 
the  authorities  of  a  town  within  which  a  croaa- 
inc  is  to  be  made  to  the  use  of  the  highwajr  of 
such  town  by  the  street-railroad  company,  may 
maintain  an  action  to  acquire  the  right  to  cross 
the  tracks  of  a  railroad  company  which  inter- 
sects  the  highway  on  which  the  street-railroad 
coiDitaiiy's  tracks  are  laid,  thouh  it  had  not 
the  consent  of  the  other  town  Into  which  It 
proposed  to  bolld  its  road. 

4.  Under  Laws  1890,  c.  666,  {  &1.  providing 
that  a  surface  street  railroad  shall  not  be  built 
on  any  street  or  highway  without  the  consent 
of  the  owners  of  one-htuf  in  Talne  of  all  the 
property  abutting  on  the  street,  a  consent  by 
the  requisite  number  of  the  abutting  proper^ 
owners  given  to  certain  promoters  of  a  propos- 
ed coi-poration,  their  asei^as  and  legal  represen- 
tatives, to  the  construction  of  a  surface  road, 
n-faich  is  subsequently  assigned  to  a  corpora- 
tion, is  sufficient  to  authorize  the  construction 
of  a  surface  street  railroad  in  the  highway  by 
the  assignee,  and  a  railroad  over  whose  tracks 
the  street-railroad  company  has  instituted  pro- 
ceeding to  procure  a  right  to  cross  at  a  point 
where  they  intersect  the  hi^way  cannot  ques- 
tion the  8ufficien47  of  snch  consent. 

Appeal  ttom  supreme  court,  appellate  divl- 
slon,  Fonrth  department 

PzDceedings  by  the  Geneva  ft  Waterloo 
Railway  Oompan^  against  the  Mew  York 
C«ntral  ft  Hudson  River  Railroad  Company 
and  the  Fall  Brook  Railway  Company  to 
determine  the  manner  In  which  plaintiff's 
street-car  tracks  sbonld  cross  the  defendants 
railroads,  and  the  compensation  to  be  paid 
therefor.  From  a  JndgmCTt  ct  the  appellate 
division  affirming  a  judgment  entered  on  a 
report  of  a  referee  dismissing  the  action, 
plaintiff  appeals.  Reversed. 

Charles  A  Hawley,  for  appellant  Albert 
H.  Harris,  for  respondents. 

O'BBI^.  J.  The  plaintiff  Is  a  street-raU- 
road  company  duly  Incorporated  In  the  year 
1803.  In  January,  1895,  it  Instituted  this  pro- 
ceeding under  section  12  of  the  railroad  law 
to  acquire  the  right  to  cross  the  defendants* 
trades  at  a  point  where  they  intersect  the 
highway  upon  which  the  petitioner's  road  is 
constructed.  The  matter  was  tried  before  a 
referee,  who.  in  February,  16d7,  dismissed 
the  proceeding,  holding  that  the  petitioner 
had  not  shown  any  right  to  maintain  It.  A 
Judgment  of  dismissal,  with  costs,  was  en- 
tered, and  Bubseguently  affirmed  at  the  ai>- 
pellate  division.  53  N.  Y.  Supp.  1104.  On  May 
22,  1897.  chapter  764  of  the  Laws  of  1897 
was  enacted,  to  go  into  effect  on  the  1st  of 
July  thereafter.  This  statute  made  some 
Important  changes  In  the  procedure  In  order 
to  acquire  the  right  In  question.  The  learned 
counsel  for  the  defendant  contends,  in  the 
first  place,  that  the  proceedings  were  prop- 
erly dismissed  by  the  referee  under  the  law 
existing  when  the  decision  was  made;  but.  If 
not,  then  the  new  law  of  July  1.  1897,  has 
placed  Buch  insurmountable  obstacles  in  the 
petitioner's  way  that  It  Is  Impossible  now  for 
tt  to  maintain  this  proceeding,  and  hence  that 
the  action  of  the  courts  below  should  be  af- 


firmed. We  think  that  the  petitioner  was 
entitled  to  maintain  the  proceeding,  and  that 
the  Judgment  of  dismlBsal  proceeded  wpoa 
an  erroneous  construction  of  the  statute  ap- 
plicable to  such  cases.  It  will  be  quite  suffi- 
cient to  indicate  briefly  the  reasons  and 
grounds  upon  which  such  conclusion  Is  based; 

L  The  new  statute,  passed  In  May,  1897,  to 
go  into  effect  on  the  1st  of  July  following, 
has  no  ai^IIcatlon  to  this  case.  Whether  the 
Judgment  entered  on  the  report  of  the  referee 
is  right  or  wrong  must  depend  upon  the  law 
applicable  to  the  case  when  the  decision  was 
made,  and  not  upon  some  law  passed  subse- 
quently. It  is  a  general  rule  In  the  construc- 
tion of  statutes  that  they  are  not  to  be  given 
any  retroactive  effect  when  the  language  em- 
ployed is  fairly  capable  of  any  other  con- 
struction. The  new  statute  of  1897  was  not 
intended  to  affect  pending  cases,  but  was 
prospective  In  Its  operation,  In  re  Van 
Kleeck.  121  N.  Y.  701.  25  N.  S3.  50;  Railroad 
Co.  V.  Van  Horn,  57  N.  Y.  473;  In  re  MlUer's 
Estate,  110  N.  Y.  216,  18  N.  E.  139;  PwQ\e 
V.  O'Brien,  111  N.  Y.  1,  18  X.  E.  692,  2  L.  R. 
A.  256.  Moreover,  It  has  been  held  that  pro- 
ceedings of  this  <±aracter  pending  at  the 
time  of  the  passage  of  the  new  law  were  not 
affected  thereby,  but  were  saved  from  its  op- 
eration by  section  81  of  the  statutory  con- 
struction law.  People  v.  New  York  Cent  ft 
H  R.  B.  Co.,  156  N.  Y.  670,  61  N.  B.  812;  Id., 
158  N.  Y.  410,  53  N.  B.  166.  The  proceedings 
in  this  case  were  pending  In  the  courts  when 
the  new  act  was  passed,  and  hence  the  Judg- 
ment must  be  reviewed  here  upon  the  law  ex- 
isting at  the  time  the  dedsirai  c<Hnplained  of 
was  made. 

2.  The  statute  then  in  force  provided.  In 
substance,  that  unless  the  two  railroads 
could  agree  with  respect  to  the  terms  and 
conditions  upon  which  the  crossing  should  be 
made,  those  matters  should  be  determined  by 
commissioners  appointed  by  the  court  "as  Is 
provided  In  the  condemnation  law."  It  was 
assumed  by  the  parties  In  this  application  for 
the  appointment  of  commissioners  that  since 
they  were  to  be  appointed  In  the  same  man- 
ner aa  in  proceedings  for  craidemnatlon,  the 
petitioner  Is  bound  to  prove  all  the  facts  nec- 
essary to  maintain  the  latter  proceeding.  The 
learned  counsel  for  the  street-railroad  com- 
pany contends  upon  this  appeal  that  proof  of 
the  consents  of  the  local  authorities  and  of 
the  abutting  owners  was  not  a  condition 
precedent  to  the  right  to  maintain  the  pro- 
ceedings, as  the  referee  held,  and  in  support 
of  this  contention  he  has  cited  authorities 
which  are  said  to  apply.  In  re  Lockport  ft  B. 
R.  Co.,  77  N.  Y.  561;  Geneva  &  W.  Ry.  Co.  v. 
New  York  Cent  ft  H.  R.  R.  Co.,  90  Hun,  9, 
35  N.  Y.  Supp.  339,  affirmed  152  N.  Y.  632,  46 
N.  B.  1147.  Without  passing  upon  that  ques- 
tion now,  we  think  that  the  appeal  should 
stand  or  fall  upon  the  theory  that  the  case 
was  tried  and  submitted  to  the  referee,  and 
not  upon  a  new  theory,  not  presented  at  the 
trial,  or  distinctly  passed  upon  by  the  lef- 
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eree.  It  seems  to  have  been  assumed  by 
both  parties  at  tbe  hearing  that  proof  of  anch 
consents  was  iwcesBary  in  order  to  maintain 
tbe  proceeding;  and.  If  the  petitioner  failed 
to  make  this  proof,  we  onght  not  to  disturb 
the  decision  below  upon  some  other  ground, 
or  apon  some  new  theory  of  tbe  case. 

Tbe  street  railroad  Is  about  seven  miles  In 
length,  and  the  line  runs  through  a  rural 
town  and  two  Tillages,  each  tiaTfng  a  dis- 
tinct municipal  government,  and  different 
autborltles  In  charge  of  tbe  highways.  The 
crossing  In  question  Is  wholly  in  the  town, 
and  tbe  petitioner  produced  the  consent  of 
the  highway  conmilssloners  of  that  town  to 
tbe  construction  of  the  railroad.  It  Is  ad- 
mitted in  the  opinion  of  the  learned  court  be- 
low that  this  paper  Is  sufficient  In  form  and 
substance  to  meet  all  the  requirements  of 
law  providing  for  the  consent  of  tbe  local  au- 
thorities In  cMitroI  of  the  highway.  Wheth- 
er a  steam  railroad  crossing  a  highway  In 
the  town  should  be  Intersected  by  a  street 
railroad  at  the  same  point  was  a  question  to 
be  determined  by  the  authorities  of  the  town 
In  which  the  crossing  was  located.  The  au- 
thorities of  some  other  town  or  village  Iiad 
no  power  to  consent,  and  were  not  concerned 
with  the  questloD.  Tlie  paper  produced 
proved  that,  so  far  as  the  local  authorities  of 
that  town  were  etmcerhed,  the  petitioner  was 
In  the  lawful  use  of  the  highway  for  the  pur- 
pose of  operating  a  railroad.  In  re  People's 
R.  Co..  112  N.  T.  678,  20  N.  B.  867.  We 
therefore  concur  with  the  learned  conrt  be- 
low with  respect  to  the  consent  of  the  local 
authorities,  and  hold  that  the  statnte  was 
complied  with  In  that  respect 

3.  The  petitioner's  application  has  been  de- 
feated In  the  courts  below  on  the  ground  that 
It  failed  to  comply  with  the  stAtute  with  re- 
spect to  the  consents  of  tbe  requisite  prop- 
erty owners  on  tbe  line  of  the  road  In  this 
same  town.  If,  upon  that  point  the  peti- 
tioner made  the  necessary  proof  before  the 
referee,  tbe  proceedings  should  hot  have  been 
dismissed.  The  petitioner  produced  at  the 
hearing  two  separate  Instruments,  which  it 
Is  admitted  were  executed  In  proper  form  to 
express  the  consent  of  the  abutting  proper- 
ty owners  In  such  cases,  and  these  Instru- 
ments were  duly  executed  by  the  requisite 
number  of  persons  In  the  town  owning  prop- 
erty of  tbe  required  value  on  the  line  of  the 
road.  One  of  these  papeiB  Is  signed  by  13 
abutters,  whereby  they  consented  to  the  con- 
struction of  a  i^Ilroad  on  the  highway  by 
the  petitioner,  which  Mad  previously  been  In- 
corporated. This  paper  Is  not  challenged  In 
any  respect,  but  It  is  conceded  that  tbe  par- 
ties who  executed  it  did  not  represent  the 
requisite  amount  of  property  on  the  line  of 
the  railroad  in  tbe  town.  Another  Instrti- 
ment,  signed  by  SO  abutters  prior  to  the  In- 
corporation of  the  petitioner,  was  also  pro^ 
duced.  In  this  paper  the  property  owners 
consented  that  two  individuals  named  there- 
in, their'  legal  representatives  and  assigns. 


might  construct  a  street  railroad  In  the  bl^b- 
way.   After  the  petitioner  became  incor- 
porated the  two  individuals  named  ia  tbe 
consents  assigned  them,  through  other  par- 
ties, to  tbe  railroad.   These  consents  are,  in 
form  and  substance,  sufficient  unless  they 
are  inoperative  by  reason  of  the  fact  tbat 
they  were  procured  by,  and  given  to,  tbe  two 
individuals  who  were  promoters  of,  and  In- 
terested in.  the  construction  of  tbe  road. 
Instead  of  the  railroad  itself.  It  Is  admitted 
that  these  two  Instruments  contain  the  con- 
sents of  the  owners  of  the  requisite  amount 
of  property  on  the  line  of  tbe  road  In  tbe 
town,  and  the  only  question  to  be  consid- 
ered Is  whether  tbe  consents  In  the  paper 
last  described  were  Invalid  for  the  reason 
that  they  did  not  run  directly  to  the  rail- 
road, but  to  Individuals,  through  whom  they 
were  transferred  directly  to  the  railroad. 
The  learned  referee  held  that  they  were  In- 
valid, and  In  this  ruling  he  has  been  sus- 
tained by  tbe  learned  court  below  upon  ap- 
peal  The  reason  for  condemning  these  con- 
sents was  that  It  would  be  contrary  to  pub- 
lic policy  and  to  the  spirit  of  the  law  to  al- 
low Individuals  to  procure  the  conaents  to 
themselves,  and  then,  as  they  might  sell 
them  to  the  {ilgbest  bidder.   We  think  that 
this  is  a  remote  danger,  at  best;  but,  in  any 
event  It  should  not  be  invoked  to  destroy 
consents  given  and  acted  upon,  without  some 
proof  that  the  parties  who  procured  them 
conteuiplated  their  use  for  pur^y  commer- 
cial purposes.   When  it  appears  that  con- 
sents were  neither  gtven  nor  received  In  good 
faith  for  the  purpose  of  facilitating  the  ccm- 
Btructlon  of  a  railroad,  but  for  some  other 
purpose,  not  contemplated  by  the  statute, 
the  discussion  of  such  a  question  might  be 
timely.   But  no  inference  of  tiiat  character 
can  be  drawn  from  tbe  face  of  the  papers  in 
this  case.  It  Is  common  practice,  and  per- 
haps common  prudence,  for  the  projectors 
of  a  railroad  to  employ  parties  In  advance  to 
Ijrocure  tights  of  way,  consents,  or  like 
privileges  to  be  nsed  after  the  incorporation. 
The  fact  that  tbe  railroad  acquires  such 
rights  through  sn  Intermediary  by  assign- 
ment. Instead  of  directly  from  the  property 
owners  themselves,  does  not  alteet  their  va- 
lidity.  What  tbe  constitution  and  the  stat- 
ute requires  Ita  such  cases  Is  simply  the  con- 
sent of  the  proiterty  owner  that  the  highway 
through  his  -property  may  be  burdened  with 
another  easement  In  the  form  of  a  railroad, 
and  when  ^uch  consent  Is  fairly  aiid  In  good 
faltb  given  to  one  Interested  in  the  railroad, 
and  by  him  transferred  to  tbe  corporation, 
we  are  unable  to  see  why  it  - should  not  be 
treated  and  considered  as  valid  as  if  It  ran 
in  terms  to  the  railroad  Itself.   The  Instru- 
ment in  question  contains  a  recital  of  the 
motives  of  tlie  parties.  If  that  iB  at  all  Ini- 
portsnt.   They  all  State  that  tbe  projected 
railroad  would  be  a  benefit  to  them  and  to 
their  property,  and  that  for  value  received 
they  are  willing  that  It  should  use  the  high- 
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way  for  Its  operations.  We  think  that  every 
purpose  of  the  statute  was  compiled  with 
when  the  property  owners  gave  the  consents, 
and  they  were  transferred  by  assignment  to 
the  corporation,  and  the  railroad  was  con- 
Btmcted  upon  the  faith  of  this  action  of  the 
property  owners.  It  Is  not  opoi  now  to  an- 
other railroad,  for  the  purpose  of  defeating 
an  application  to  cross  its  tracks,  to  Impeach 
such  consents  as  Invalid.  If  there  Is  any 
reason  whatever  to  question  the  validity  of 
such  consents,  that  right  should  be  limited 
to  the  state  itself  or  to  the  property  owners 
affected.  Jones  v.  Town  of  Tonawanda.  168 
N.  Y.  438,  63  N.  E.  280.  The  decision  of  the 
referee  disposed  of  two  applications  by  this 
p^itioner  to  procure  a  crossing  at  two  points 
In  the  town,  one  over  the  tracks  of  the  New 
Tork  Central,  And  the  other  over  the  tracks 
of  the  Fall  Brook  Railroad,  of  which  the 
Central  Is  the  lessee.  Both  applications  In- 
volved the  same  questions,  and  the  proceed- 
ings In  both  were  dismissed  on  the  same 
gronnd.  The  order  and  Judgment  In  both 
cases  should  be  reversed,  with  costs,  and  the 
proceedings  remitted  to  the  special  term  for 
another  hearing. 

PARKER.  C.  J.,  and  BABTLBTT, 
HAIQHT.  MARTIN,  YANN.  and  LANDON, 
JJm  conenr.  ' 

Order  and  judgment  reversed,  eta. 


cm  N.  T.  149) 

LOPEZ  et  al.  v.  ROWB  et  al. 
(Court  of  Appeals  of  New  York.   June  5, 
1900.). 

ySAUDta,BNT  CONVBTANCtfS— DEFAULT' JUDQ- 
MBNT— INSOLVENT  OORPORATIONS-eRKDIT- 
ORS'  SUIT— APPELLATE  COURT— PRIORITY  OF 
LIENS-EXECtmONS— MISTAKE  OF  DEPtfTY— 
NUNC  PRO  TUND  SNTaT-^APPBAIi-fiaVBR- 
8AL  WITHOUT  NEW  TRIAL. 

1.  Where  plaintiff,  who  was'  an  attaching 
creditor,  filed  a  complaint  to  have  judgments 
agnlnst  his  debtor  in  favor  of  defendanta  set 
aside,  on  the  ground  that  such  jndsments  .wer? 
■oCtered' to  .give  the  defendaata  a  preference 
ov^r  other  creditors  of  the  cofporatfon,  which 
complaint  was  dismissed,  the  anpellatfe  court 
had'  no  autbotity,  on  revertiog  the  decision  of 
trial  court,  to  bold  jiefen^ants'  judgmeatB  in- 
valid without  awarding  a  new  trial,  since  no 
opportunity  was  given  to  litigate  the  qnestitfn 
of  their  validity. 

2.  Under  Stock  .Oorpocatloin  Law,  {  48.  pror 
viding  that  when  a  corporation  is  insolvent,  or 
Its  insolvenc7  is  Itoininent,' no  judgment  shall 
be  valid  which  Is  aofEered  by  Its  oIBcers  with 
the  intmt  tOigive  a'preteHnce  -toianr  particD- 
lar  creditors  over  otheea.  wAer«  defendants  ob- 
tained judgments  against  an  insoivent  corpora- 
tion in  November,  1894,  and  on  December  3, 
Ui94,  plaintiff  levied  on  the  property  under  an 
attachment,  and  there  was  ao  evidence  that 
the  ofBcera  of  the  corporation  were  guilty  of 
any  act  other  than  mere  nonresistance  to  the 
■ecoring  of  the  judgments  to  which  It  had  no 
valid  detrase/— «ach  judgments'  did  not  come 
irithin  the  cond«nnatipn  of  the  statute,  and 
hence  were  not  invalid. 

8.  Under  Code  Civ.  Proc.  M  1406,  140^,  giv- 
ing prvference*  to  the-  wecuaon  first  delivered, 
wjtA  making  the  same  rule  .applicable  wfiqre.eK* 
ecutiona  and  warrants  of  attachments  are  lev- 


ied on  the  same  property,  where  plaintiff  filed 
a  creditors'  suit  to  set  aside  judgiuenta  obtain- 
ed against  an  insolvent  corporation,  a  part  vt 
vbiea  were  aet  aside  as  suffered  with  the  in- 
tent to  prefer  such  creditors,  and  others  were 
snatalned,  the  setting  aside  of  the  invalid  judg- 
ments in  no  way  gave  the  plaintiff  any  rinit  to 
a  preference  over  those  sustained  aa  valid,  bnt 
the  Ileus  of  such  creditora  attached  and  existed 
according  to  their  legal  priority,  since  the  in- 
valid judgments  were  set  aside,  not  only  as 
to  the  plaintiff,  hut  as  to  all  creditors  of  the 
corporation. 

4.  Where  appellants  obtained  liens  on  the 
personal  property  of  an  insolvent  corporation 
by  virtue  of  exer^ntions  to  satisfy  judgments, 
the  fact  that  such  executions  were  returned 
"nulla  boaa"  through  the  mistake  of  a  deputy, 
and  the  returns  so  made  were  set  aside  '^unc 
pro  tunc"  as  Of  the  date  when  made,  did  not 
postpone  appdlants'  liens  in  favor  of  a  anb- 
aequent  attaching  creditor. 

Appeal  from  supreme  codrt.  i^P^te  dlvl-  . 
Blon,  Fourth  department. 

Action  by  Callxto  Lopez  and  others  against 
Charles  H.  Rowe  and  Frank  Campbell,  Im- 
pleaded with  the  M«xdiants*  &  Farmers* 
National  Bank  of  Dansvllle  and  others.  A 
judgment  of  the  special  term  dismissed  the 
complaint  as  to  Charles  H.  Rowe  and  Frank 
Campbell,  and  set  aside  judgments  previous- 
ly rendered  in  favor  of  the  Merchants'  & 
Fanners'  Bank  and  the  Bdanufacturers'  & 
Traden'  Bank  against  the  Gohocton  Valley  ci- 
gar Company  as  In  preference  of  creditors,  and 
awarded  Judgment  to  the  plaintiffs  In  pref- 
erence thereto;  which  judgment  was  reversed 
In  the  appellate  division  as  to  the  dismissal 
In  favor  of  i  Charles  H.  Rowe  and  Prank 
Campbell,  and  prior  judgments  in  their  favor 
against  the  Cohocton  Valley  dgar  Company 
held  invnlid  as  in  prefermce  of  creditors, 
without  awarding  them  a  new  trial;  other- 
wise the  Judgment  was  affirmed.  46  N.  Y. 
Supp.  M.  J-^om  the  Jadgment  of  the  appel- 
late division  defendants  diaries  H.  Rowe 
and  Frank  Campbell  appeal.  Judgment  of 
appellate  term  reversed,  and  that  of  ^)eclal 
term  modified. 

John  F.  Farkhurst,  tor  appellants.  D^vid 
Hays,,  for  respondents. 

MARTIN,  J.  This  lection  was  brought  by 
the  .platntUfo.  as  attaching  creditors  ,ot  the 
Cohocton  Valley  Cigar  Company,  to  set  as^de 
certain  judgments  obtained  by  the  defend- 
ants against  the  corpnatlou,  upon  the  gronnd 
that  they  were  suffered  In  violation  of  the 
provisions  of  section  48  of  the  stock  coQtora- 
tion  law.  The  Cohocton  Valiey  Olgar  Com- 
pany was  a  corporation  engaged  In  manu- 
facturing cigars  In.  the  village  oiC  Cohocton, 
N.  Y.  The  defendant  banks  and  the  defend- 
ants Campbell  and  Rowe  were  judgment  cred- 
itors .of  that  company.  It  had  been  doing  a 
prosperous  business  until  Augnat.  1893.  but, 
owing  to  losses  amounting  to  930,000  or 
more.  It,  as  early  aa  January,  1804.  became 
insolvent.  On  November  28,  18^  three  judg* 
ments  were  recovered  against .  It.— one  by 
Rowe  for  $416:92,.  another  by  the  Merchants' 
&  Farmers*  Bank  for  $5,130.47,  and  stiU'  an- 
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other  by  the  Maniifactiirera*,&  Tradera*  Bank 
for  $7,860^.  Two  days  later  the  Merchants' 
A  Farmers*  Bank  recovered  another  judg- 
ment for  f321.57,  and  Campbell  recovered 
two  Judgments  amounting  to  about  the  sum 
of  $8,000:  All  these  Judgments  were  regu- 
larly taken  by  default  Upon  their  .entry  cx- 
ecntlonB  were  Immediately  issued  and  deliv- 
ered to  the  pn^r  sherlfC,  who  levied  upon 
all  the  tangible  personal  property  of  the 
company,  and  advertised  It  to  be  sold  on 
December  6,  1884.  On  the  Sd  of  that  month 
the  plahitiffs  commenced  an  action  against 
the  Oohoctmi  corporation,  In  which  an  at- 
tachment was  Issued  and  delivered  to  the 
same  oflBcer  on  the  next  day.  =  The  property 
Ibus  levied  vpon  was  sold  for  about  96,000, 
f3.fi00  of  which  remabis  In  the  hands  of  the 
sheriff  to  abide  the  remit  of  this  Mtlon. 

The  special  term  dismissed  the  complaint 
as  to  OampbeD  and  Bowe,  In  effect  holding 
ttiat  their  Judgments  were  not  suffered  with 
an  intent  to  glre  them  preference  over  the 
other  credltore  ot  the  corporation.  It,  how- 
ever, set  aside  the  Jndgmoits  obtained  by  tiie 
banks,  upon  the  ground  that  they  wrae  thus 
suffered,  and  consequ«itly  bivalld.  It  also 
directed  that  out  of  the  fund  In  the  hands 
of  the  sheriff  the  plaintiffs  should  be  paid  the 
amount  of  their  Judgmoit  The  plaintiffs 
aKwaled  to  the  appellate  division  fnmi  that 
port  ot  the  Judgment  which  dismissed  the 
complaint  as  to  ChmpbeQ  and  Bowe,  and  the 
latter  appealed  from  so  much- of  the  Jvdg- 
meat  as  directed  payment  of  the  i4alntlfftf 
Judgment  oat  of  the  mon^  In  the  sherUTs 
hands.  The  bantai  appealed  from  the  entire 
Judgment,  but  botore  argnment  abandrawd 
their  appeal.  The  appellate  dlviakoi  diunlss- 
ed  the  appeal  of  the  banks,  revueed  the 
Judgment  of  tiie  trial  conrt  In  favor  of  Ounp* 
bell  and  Bowe  without  awardhig  a  new  trial, 
and  affirmed  the  remainder  of  the  Ji^igment 
From  the  Judgment  entered  upon  that  deci- 
sion Ganqibell  and  Bowe  have  ^ipealed  to 
this  court  Thus  ttie  qnestlon  presented  here 
Is  the  correctness  of  the  decision  in  rererslng 
the  Judgmmt  of  the  special  term  In  favor  of 
the  appellants,  and  Jn  affirmliv  the  direction 
of  the  trial  conrt  to  pay  the  plaintiffs'  Judg- 
ment out  of  the  fnnd  In  the  sheriff's  hands. 

Hie  appdlants  now  cfmtend  (1)  that  the 
appellate  division  erred  in  afOrmlng  that  por^ 
tlon  of  the  dedslon  which  directed  the  sher- 
iff to  pay  the  plaintiffs'  Judgment;  (2)  that 
the  evidence  was  Insnfflclent  to  Justify  tiie 
reversal  as  to  tiiem;  and  (Si  that  aren  If 
sufficient  the  court  had  no  right  to  reverse 
their  Judgmente  without  awarding  a  new 
triaL 

It  la  obvious  that  the  last  contentiw  must 
be  eustelned,  as  the  appellate  division  bad 
no  autiuHity  to  hold  the  appellants'  Judg- 
moits  Invalid  without  tb^  having  an  op- 
portunity to  litigate  the  questim  of  their 
validity.  We  have  had  occasion  recentiy  to 
examine  the  power  of  tiiat  court  to  determine 
facte  which  are  not  conclusively  estebllsbed 


or  found  by  the  trial  court  and  to  direct  » 
Judgment  theretm.-  In  re  Chapman,  142  N. 
X,  S6  N.  JL  994;  Benedict  v.  Amonx. 
164  N.  T.  715,  724.  49  N.  fi.  326.  In  those 
cases  we  held  that  upon  reversal  the  court 
must  grant  a  new  trial,  and  cannot  properly 
render  a  final  Jadgment  unless  tlie  facts  aze 
conceded  or  undisputed,  or  esteblldied  by 
offldal  recordt  or  found  by  the  trial  courts 
or  It  appears  tiiat  no  possible  stete  of  proof 
applicable  to  the  Issue  could  entitie  a  party 
to  a  Judgment  and  tha.t  this  rule  applies  to 
suite  In  eqni^  as  well  as  to  acthms  at  law. 
In  the  Benedict  Case  It  was  said:  "It  Is  <»ie 
of  the  fondamental  prindples  of  our  law 
that  questions  of  fact  are  to  be  tried  amd 
determined  In  a  conrt  of  (wl^nal  Jurisdiction, 
and  it  is  not  the  appropriate  functi<»i  of  an 
ajwellate  court  to  determine  controvwted 
questions  of  tftct  and  render  final  Judgment 
upcm  such  determination."  The  prlnc^e  of 
those  cases  is  decisive  ct  this  question,  and 
requires  us  to  hold  that  the  i^^teUate  divi- 
Bloo  had  no  power  to  revise  the  Judgment 
as  to  tire  appellanta  without  awarding  a  new 
trial. 

But  tiie  broader  and  more  Imptntant  in- 
quiry Is  whether  that  conrt  Was  Justified  in 
reversing  the  Judgment  as  to  the  appellante. 
If  tiie  evidence  is  insuffldoit  to  dtow  that 
their  judgments  were  suffered  by  the  corpo- 
ration with  Intent  of  giving  them  a  pnSer- 
ence  over  oQ»ex  credltora,  then  It  had  no  au- 
thority to  reverse  that  porti<m  of  the  Judg- 
ment which  was  in  the  appeDante*  txvm. 
The  Btetute,  so  far  aa  it  Is  apiAIcable  to  tills 
case,  may  be  thus  paraj^rased:  When  a  cor^ 
poiatifm  is  insolvent  or  ite  Insolvency  la  im- 
minent no  Judgment  shall  be  valid  which  Is 
suffered  by  any  of  Ite  ttficers,  directors,  or 
stoekholdras  vrltii  the  Intent  at  giving  a  pref- 
erence to  any  particular  creditor  over  other 
creditors.  It  is  manifest  that  the  purpose  of 
this  section  was  not  to  prevent  the  honest 
creditors  ot  a  corpoiation  fnHD  enfordng 
their  debte  by  action.  Vamum  v.  WaU  US 
N.  T.  101.  28  N.  B.  183;  Throop  t.  Utho- 
gcamc  Co.,  125  N.  T.  630,  634,  26  N.  m  743. 
In  the  case  last  dted  Judge  Andrews  aaid: 
"We  have  recentiy  hdd  in  Vaxnum  ECsrt 
119  N.  T.  101,  23  S.  183,  that  the  stetute 
does  not  restrain  one  whose  relation  to  the 
craporation  Is  that  (tf  a  creditor  merely  fnun 
availing  himself  of  legal  proceedings  for  the 
collection  of  his  debt  and  that  he  la  enti- 
tied  to  a  preference  acquired  In  ordinary 
course  of  legal  procedure,  notwithstanding 
the  Insolvoiey  of  tiie  corporatUm.**  See 
French  v.  Andrews.  146  N.  T.  441,  40  K.  E. 
214,  and  Bank  v.  Townley,  169  N.  Y.  490^  64 
N.  B.  74.  Although  the  stetute  has  bem  re- 
cently amended,  yet  the  rlghte  of  creditors 
in  that  respect  remain  tiie  same.  Obviouidy, 
the  sole  purpose  ot  this  stetute  was  to  pre- 
vent any  Improper  act  or  omission  on  the 
part  of  a  corporation  or  Ite  officers  which 
would  result  in  securing  to  a  particular  cred- 
itor a  iweferoice  over  ite  other  creditors.  If 
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tbe  earpozatloii  or  Its  oiBemt  performed  any 
act  by  which  a  creditor  was  enabled  to  ob- 
tain a  Jodgment  to  which  be  was  not  entitled, 
ta  omitted  to  fnterpoae  any  legal  defense  It 
bad  to  his  claim,  and  thus  suffered  an  Im- 
proper Judgment  against  the  corporation,  tbe 
Judgment  so  snffoed  would  be  invalid.  But 
where  a  creditor  has  a  Just  c^lm  to  which 
the  corporatloa  has  nb  defense,  and  be 
adopts  tbe  ordinary  process  and  procedure  of 
the  court  to  enforce  It,  which  results  In  a 
Judgment  by  default.  It  cannot  be  properly 
held  to  be  wlthbi  tbe  condemnation  ot  tbe 
statute.  In  Witoon  t.  Bank,  17  WalL  47S, 
4S1,  21  I*  Bd.  727,  where  a  similar  question 
arose  under  the  bankrupt  act.  It  was  said: 
"There  is  nothing  morally  wrong  in  their 
[the  IssolrentS*]  ooorse  in  this  matter.  They 
were  sued  for  a  Just  debt  Tb^  bad  no  de- 
fense to  It  and  fhey  made  mme.  To  have 
made  an  effort  by  dilatory  or  ftlae  ^eas  to 
d^y  a  Judgment  In  the  state  court  woi^ 
have  been  a  moral  wrong  and  a  fraud  upcm 
tbe  due  admtaiiatratton  of  the  law.  There 
was  no  obligation  on  them  to  do  this,  either 
In  law  or  in  ethics.**  The  mere  nomeslstance 
of  a  debtor  to  Judicial  proceedings  In  which 
a  Judgment  was  rendered  against  him  when 
tbe  debt  wu  due,  and  there  was  no  valid  de- 
fense to  it,  Is  aot  tbe  suffering  and  giving  a 
preference  under  the  bankrupt  act  Bank  v. 
Warren.  M  U.  8.  589.  24  L.  Bd.  010.  The 
pilndide  of  tbe  foregcdng  dedstuis  Is  ap- 
plicable to  the  facto  In  this  case,  and,  unless 
tbe  corporation  ot  Ite  officers  were  guilty  of 
some  act  besides  the  mere  nonreslstance  to 
the  appeUante*  efforte  to  obtein  their  Judg- 
ments, tbelr  acte  did  not  amount  to  the  snf- 
faring  of  a  Judgment  vrithln  the  meaning  of 
section  48. 

Hence  the  question  presented  la  whether 
tbe  corporation  or  Ito  officers  perfcnmed  any 
act  wbldi  enaUed  tbe  appeUante  to  obtetn 
Judgmento  when  they  were  not  entitled  to 
them,  or  omitted  to  Interpose  any  valid  de- 
tma6  which  the  coriraration  had.  That  the 
corporation  had  any  valid  defense  to  tbe 
debte  upon  wUdt  these  Ju^^ente  were  ren- 
dered Is  not  even  pretended.  19ierefore  tbe 
only  point  presented  upon  tiiia  branch  of  the 
case  is  whether  tiiere  was  any  evidence  to 
Justify  the  conclusion  tiiat  the  corporation  or 
Ite  <Ac^  vrlth  tiie  Intent  ct  giving  a  pref- 
eroiee  to  the  appeUants,  performed  any  act 
wbldi  enabled  them  to  obtain  tiielr  Jndg^ 
mente.  Obviooaly  tbe  trial  court  found  none, 
as  it  dismissed  the  complaint  as  to  them.  A 
careful  and  critical  examination  <tf  the  refr 
ord  falls  to  dladose  sufficient  proof  of  any 
such  act  Tbme  Is  no  direct  evidence  show- 
ing It,  nor  were  tbe  drcomstances  sufficient 
to  Justify  the  court  In  finding  It  While  a 
material  fact  may  be  established  by  circum- 
stantial evidence,  stin,  to  do  so,  the  drcnm- 
itaniKS  most  be  such  as  to  fairly  and  rea- 
sonably lead  to  the  oondnslon  soui^t  to  be 
established,  and  to  fairly  and  reasonably  ex- 
dnde  any  other  bypotiiesls.  Where  tbe  evi- 


dence Is  capable  of  an  toterpretetion  which 
makes  It  equally  consistent  wltb  the  absence 
as  with  the  presence  of  a  wrongful  act  that 
meaning  must  be  ascribed  to  It  which  accords 
with  ite  absence.  In  other  words,  It  can  only 
be  established  by  proof  of  such  drcomstan- 
ces as  are  Irrecondlable  with  any  other  the- 
ory than  that  the  act  was  done.  As  has  been 
said:  "Insufficient  evidence  Is,  bi  the  eye  of 
the  law,  no  evidence."  Jevell  v.  Parr,  18 
O.  B,  916;  Pollock  v.  Pollock.  71  M.  T.  187, 
153;  Ruppert  v.  Ralhroad  Co.,  164  N.  T.  00, 
47  N.  B.  971;  Morris  v.  lUcott,  96  N.  T.  100; 
Balrd  V.  Mayor,  etc.,  96  N.  Y.  667;  Constant 
V.  Rochester  Unlverdty.  133  N.  Y.  640,  31 
N.  E.  26;  Shultt  v.  Hdagland.  85  M.  Y.  464. 

When  the  evidence  iu  this  case  Is  tested 
by  theae  principles,  It  Is  wbol^  insuffident 
to  establish  any  act  upim  the  part  of  tbe  cor- 
poration or  Ite  offlcers  which  would  bring 
these  Judgmenta  within  the  condemnation  of 
the  stetute.  Tbe  moat  that  can  be  properly 
said  of  the  evidence  Is  that  it  might  have  Jus- 
tified the  court  to  snspectlng  that  some  such 
act  had  been  p«4ormed.  But  a  mere  con- 
jecture or  surmise  was  not  suffident  to  au- 
thorise a  finding  to  that  effect  either  by  the 
qpediti  term  or  appellate  division.  liSldlaw 
T.  Sage,  168  N.  T.  78,  94,  S2  N.  B.  670,  44  L. 
R.  A.  21&  These  eonsideratiMis  lead  us  to 
the  condusion  that  the  evidence  was  Inauffl- 
clent  to  have  Justified  tbe  special  term  in 
finding,  or  to  Justify  the  appellate  division  In 
holding,  that  tbe  Judgmente  oC  tbe  appellante 
were  Invalid  because  obtelned  in  cmtraven- 
tion  of  tbe  stetute.  Therefore',  in  the  farther 
discussion  of  this  cas^  tbe  appellante'  Judg- 
mente must  be  treated  as  valid. 

Another  question  presented  relates  to  tiie 
affirmance  of  that  iwrtion  of  the  Judgment 
which  dbrect»d  the  sheriff  to  jiay  tbe  plain- 
tiffs out  of  the  funds  arising  from  the  sale 
of  the  personal  prop«ty  of  the  ciupora- 
tion  under  the  executions  In  his  hands.  As 
tbe  appellante'  Judgmente  were  ralld.  the 
executiims  Issued  thereon  vrere  likewise  val- 
id, and  by  vbrtue  of  them  they  obtained  a 
Hen  upon  tbe  i»rsonal  property  sold  as  of 
the  time  when  they  were  delivered  to  tbe 
officer.  Code  dr.  Proc  H 1406, 1407.  There- 
fore the  Hens  tut  thdr  executions  were  prior 
and  superior  to  the  lien  of  tiie  plaintiffs*  at- 
techment,  and  should  have  been  directed  to 
be  first  paid.  This  Is  conceded  in  the  re- 
spondente*  brief,  unless  tiie  plaintiffs  acquir- 
ed some  added  right  by  reason  of  their  hav- 
ing brought  thUi  action,  and  procured  tbe 
Judgmoite  of  the  banks  to  be  set  aside,  or 
unless  tbe  appellante'  llms  have  been  releas- 
ed or  destroyed.  Did  the  plaintiffs  acquire 
any  superior  right  by  reason  of  their  having 
brought  this  action?  It  is  to  be  remember- 
ed that  the  property  sold  was  the  tangible 
personal  property  of  the  Judgment  debtor, 
and  that  by  virtue  of  their  executions  tbe 
appdiants  had  a  legal  lien  thereon,  which 
was  prior  and  superior  to  any  Hen  of  the 
plaintiffs  by  attectament  Judgmokt,  w  eCecu- 
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tloD.  We  know  of  do  principle  apon  which 
it  can  be  property  held  that  the  plaintiffs' 
judgments  setting  aside  the  judgments  of  the 
banks  In  any  way  Interfered  with  the  priority 
of  the  appellants*  Hens.  While,  If  the  prop- 
erty had  been  Intangible  assets  of  the  debtor, 
the  rule  would  have  been  as  claimed  by  the 
plaintiffs,  yet,  where  a  creditor  obtains  a  lien 
by  virtue  of  his  execution  upon  the  tangible 
personal  property  of  his  debtor,  It  Is  not  de- 
stroyed or  subordinated  to  that  of  a  subse- 
quent execution  or  attachment- creditor  who 
procures  the  former,  judgments  or  transfers 
to  be  set  aside.  When  the  banks'  judgments 
were  declared  invalid,  the  property  or  its 
proceeds  was  In  the  hands  of  the  sheriff  sub- 
ject to  the  liens  of  the  execution  creditors, 
and  their  priority  was  controlled  by  the  time 
when  their  executions  were  delivered  to  the 
GfQcer.  The  appellants'  liens  being  prior  and 
superior  to  the  plaintiffs*,  they  still  retained 
their  priority,  although  the  judgments  of  the 
banks  were  set  aside.  The  principle  Is  well 
established  that  where  tangible  personal 
property  has  been  levied  upon  by  execution 
prior  to  the  commencement  of  an  action  or 
proceeding  In  the  nature  of  a  creditors*  bill 
to  set  aside  transfers  or  judgments,  the  prop- 
erty Is  to  be  regarded  as  that  of  a  Judgment 
debtor;  and,  where  there  was  a  prior  valid 
levy  or  Hen,  It  Is  superior  to  any  subsequent 
lien  of  the  creditor  who  Instituted  such  action 
or  proceeding.  A  creditor  is  entitled  to  the 
preference  acquired  in  the  ordinary  course 
of  legal  procedure,  notwithstanding  the  in- 
solvency of  the  corporation.  Becker  v.  Tor- 
rance, 31  N.  y.  631;  Innes  v.  Lansing.  7 
Paige,  583;  Van  Alstyne  v.  Cook,  25  N.  Y. 
480;  Davenport  T.  Kelly,  42  N.  Y.  199.  See, 
also,  Maass  v.  Falk,  146  N.  Y.  34,  40  N.  E. 
S04;  Bank  v.  Sellgman,  138  N.  Y.  43o,  34  N. 
B.  196;  Abegg  v.  Bishop,  142  N.  Y.  286,  36 
N.  E.  1058.  Therefore  It  follows  that  the 
judgment  of  the  trial  court,  so  far  as  it  direct- 
ed the  payment  of  the  plaintiffs'  claim  out  of 
the  proceeds  In  the  bands  of  the  sheriff  In 
preference  to  the  lien  of  the  Campbell  and 
Rowe  executions,  was  erroneous,  and  In  this 
respect  should  be  reversed. 

We  think  there  Is  no  force  In  the  respond- 
ents' contention  that  the  judgments  of  the 
banks  were  set  aside  only  as  to  the  plaintiffs, 
and  therefore  they  obtained  a  right  superior 
to  that  of  the  other  execution  creditors.  As 
we  have  already  seen,  the  plaintiffs  have  se- 
cured no  advantage  by  reason  of  their  action 
over  the  other  judgment  and  execution  cred- 
itors, but  were  relegated  to  their  lien  by 
virtue  of  their  attachment  or  execution  on 
their  judgments.  The  judgments  of  the 
banks  were  set  aside  because  they  were  held 
to  have  been  suffered  In. contravention  of  the 
provisions  of  section  48.  If  they  were  in- 
valid for  that  cause,  they  were  Invalid  as  to 
all  the  creditors  of  the  corporation,  and  when 
set  aside  the  liens  of  the  other  execution 
creditors  attached  and  existed  according  to 
their  lesal  priority. 


Bat  It  Is  claimed  by  the  respondents  tUat 
the   executions  issued  upon  the  CamplieU 
judgments  were  returned  nulla  bona,  and 
that  he  thereby  lost  the  Hen  under  bis  Juds- 
ments  and  executions.    There  is,  however, 
no  evidence  in  the  record  that  they  were 
thus  returned.   It  la  true  It  shows  that  the 
executions  upon  the  C^mpb^  judgments  and 
returns  thereon  were  marked  for  identifica- 
tion, but  not  received  In  evidence.    To  ob- 
viate that  difficulty,  the  respondents  ofTered' 
the  executions,  with  the  returns  thereon,  np- 
on  the  argument,  and  asked  that  they  be  con- 
sidered in  determining  this  case.  WbeD 
these  executions  ^re  examined,  we  find  tbat 
the  return  of  the  sheriff  is  erased,  bo  tbat 
the  executions  as  offered  contain  no  return 
whatsoever.    Under  the  circumstaaces.  we- 
tblnk  they  should  not  be  received.  Yet,  If  re- 
ceived, they  would  not  justify  this  court  In 
holding  that  they  were  retomed  unsatisfied. 
This  Is  rendered  more  obvious  when  we  find 
that  the  returns  upon  the  execntiona  were 
made  through  a  mistake  of  a  deputy  sheriff, 
and  that  subsequently  an  application  wa» 
made  to  set  them  aside,  which  was  irranted 
by  the  court,  and  the  returns  were  set  aslde- 
nunc  pro  tunc  as  of  the  date  when  made. 
That  the  court  possessed  the  power  to  grant 
such  an  order  seems  to  be  established  by~ 
the  decisions  of  this  court    BarkCT^  r.  Bln- 
nlnger,  14  N.  Y.  270;  People  v.  Ames,  35  N. 
Y.  484;  James  v.  Gurley,  48  N,  Y.  163.  There- 
fore the  executions  upon  the  Oampbdl  judg- 
ments are  valid,  and  under  them  he  obtained 
a  Hen  upon  the  money  in  the  sheriff's  hands 
which  was  superior  to  that  of  the  plaintiffs. 

It  follows  that  the  judgment  of  the  appel- 
late division  should  be  reversed,  and  that  of 
the  special  term  modified  by  striking  out  the 
IMTovislon  that  the  plaintiffs'  judgment  should 
be  paid  out  of  the  fund  in  the  sheriff's 
hands,  and  by  providing  In  lieu  thereof  tbat 
the  money  obtained  upon  the  sheriff's  sale 
be  applied  upon  and  In  payment  of  the  ex- 
ecutions In  bis  hands,  oUter  than  those  of  the 
bankst  in  the  order  in  which  they  were  de- 
livered to  him.  and  a«  so  modified  that  the- 
judgment  of  the  special  terra  should  be  af- 
firmed, with  costs,  to  the  aroeUants  In  all* 
the  courts. 

PABKEB.  a  J.,  and  O'BBIEN,  BABT- 
LETT,  HAIGHT,  VANN,  and  I4ANDOM,  JJ... 

concur. 

Judgment  reversed,  ete* 


m  Ohio  au  6X1) 

HIGGINS  T.  BOARD  OF  COM'BS  OF 

LOGAN  OOUNTY. 
(Supreme  Court  of'  Ohio.    May  8,  IfiOO.) 

COUNTY  COHHUSIONBaS-G01fP)ENSATiO»-> 
.  .     ,  PBRSONAli  EXPENSES. 
1.  The  statute  governing  the  compensation, 
and  allowanceB  to  a  coUDty  cottmlssioaer  (see- 
section  S87,  .Bev.  St.)  does  not  authorize  the- 
jpaymwt  of  p^sopal  exp^ues.  while  ^attwdiag. 
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the  sessions  of  the  board,  nor  mileage  for  man 
than  one  session  In  B  montii. 

2.  Such  expenses  and  mileage  cannot  form 
the  sabject  of  a  valid  claim  against  the  count? 
for  any  amount,  and  an  order  of  the  board  of 
-county  commissioners  allowing  them  will  not 
bind  the  county.  Jones  t.  Commissioners,  48 
N.  E.  882,  57  Ohio  St.  18ft,  followed  and  ap- 
proTed. 

(SjrUabiu  hj  the  Conrt.) 

Brror  to  drcnft  conrt,  Logan  county. 

Action  by  the  board  of  commlssionerB  of 
Logan  county  against  one  HIgglns.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
xor.  Afilnned. 

The  board  of  commlBSloners  brought  suit 
against  HIgglns  In  the  court  of  common  pleas 
npon  82  causes  of  action  set  out  In  the  amend- 
-ed  petition.  HIgglns  bad  himself  been  a 
member  of  the  board  from  the  first  Monday 
of  January,  1888,  to  the  first  Monday  in  Janu- 
ary, 1894.  The  causes  of  action  from  1  to 
SI,  inclusive,  are  on  the  receipt  from  the  coun- 
ty treasurer  by  the  allowance  of  the  board  for 
mileage  and  personal  expenses  in  excess  of 
those  allowed  by  the  statute.  The  causes  of 
action  do  not  substantially  differ  except  as 
to  the  dates  and  the  amounts  of  the  allow- 
ance. The  following  sufficiently  represents 
each  of  the  81  causes  of  action:  On  October 
I.  1S82,  the  defendant,  as  such  commissioner, 
demanded  and  received  of  the  treasurer  of 
said  county,  on  warrant  No.  291,  as  and  for 
his  mileage  for  attending  seven  sessions  of 
said  board  during  the  month  of  September, 
1892,  SO,  and  for  boarding  and  other  expenses 
of  defendant  Incurred  while  attending  said 
sessions,  $9.30,  which  sums  he  then  received 
ont  of  the  moneys  of  said  county,  upon  the 
claim  therefor,  Uien  fraudulently  and  collu- 
sirely  presented  to  and  allowed  by  said  board, 
with  full  knowledge  of  Its  members  and  of 
the  defendant  of  the  illegality  thereof,  in  ad- 
dition to  his  full  statutory  compensation,  mile- 
age, and  expenses  by  him  received  for  said 
month,  and  which  he  still  retains.  The  first 
defense  In  the  answer  interposed  by  HIgglns 
has  beeu'treated  as  though  It  were  a  denial  of 
the  allegations  of  the  petjtion.  The  second 
•defense  is  as  follows:  "For  a  second -answer 
to  said  petition  the  said  defendant  says  that 
tar  all  moneys  and  each  of  the  several  Items 
mentioned  in  the  said  82  causes  of  action  set 
out  In  the  petition  be  duly  presented  itemized 
statements  of  his  accounts  for  per  diem,  mile- 
age, services,  and  expenses  as  aforesaid, 
which  accounts  were  duly  submitted  to  and 
examined  by  the  prosecuting  attorney  and  the 
probate  Judge  of  said  Logan  county,  who,  as 
the  board  and  court  established  by  law  for 
tfaat  purpose,  dnly  certified  to  and  approved 
bis  said  several  accounts,  and  thereupon.  In 
each  cose,  be  submitted  his  said  claims  to  the 
board  of  county  commissioners  of  said  Logan 
coun^,  which  board  of  county  commission- 
ers Chen  and  there  adjudicated  upon  and  al- 
lowed his  said  claims,  respectively,  and  or- 
dered the  county  auditor  of  said  county  to 
issue  wartanta  upon  the  county  treasurer  for 


the  payment  of  same  respectively;  and  the 
plalntifT  and  defendant  in  this  action  were 
parties  in  those  several  proceedings  before 
said  board  and  tribunal,  and  said  prosecuting 
attorney  and  probate  Judge  and  said  board  of 
county  commissioners  as  such  tribunal  ad- 
judicated said  defendant's  said  several  claims 
and  accounts,  and  rendered  Judgment  in  favor 
of  this  defendant  thereon  on  the  merits,  and 
the  same  then  and  there  became  res  Judi- 
cata." To  the  second  defense  a  demurrer  In- 
terposed by  the  plaintiff  was  sustained  by 
the  court,  to  which  there  was  an  exception. 
Upon  the  trial  the  evidence  offered  by  the 
plaintiff  did  not  tend  to  show  actual  fraud  or 
collusion  on  the  part  of  Hlggins  with  the  oth- 
er members  of  the  board  In  the  allowance  of 
the  claims.  With  respect  to  the  81  causes  of 
action  the  defendant  requested  the  court  to 
instruct  the  Jury:  *'(1)  That,  If  the  warrants 
in  his  favor  were  issued  by  the  county  auditor 
on  orders  of  the  board  of  county  commission- 
ers, that  such  orders  were  based  upon  the  ex- 
amination and  allowance  1^  said  board  of 
itemized  claims  of  the  defendant  for  services, 
mileage,  and  expenses  claimed  by  him  to  have 
been  rendered  as  county  commissioner,  and 
that  a  record  of  such  allowance  of  said  claims 
was  duly  made  by  the  board,  and  such  al- 
lowance and  record  became  and  are  Judg- 
ments in  law,  and  cannot  be  disregarded  In 
this  proceeding,  and  the  plaintiff  cannot  re- 
cover. (Zf  That  there  could  be  no  recovery 
In  the  action  unless  the  plaintiff  had  estab- 
lished by  a  preponderance  of  the  evidence 
that  the  defendant  was  guilty  of  actual  fraud 
and  collusion  In  making  and  presenting  the 
claims  in  the  petition.  (S)  That  the  fraud 
and  collusion  necessary  to  be  established 
against  the  defendant  to  entitle  the  plaintiff 
to  recover  must  consist  of  guilty  knowledge 
and  intentionaX  act  of  the  defendant  in  mak- 
ing and  presenting  a  claim  for  services,  mile- 
age, and  expense,  which  was  In  excess  of  the 
amount  allowed  by  law,  known  at  the  time 
to  be  so,  and  must  have  been  known  by  his 
associates  on  the  board  of  county  commission- 
ers to  be  in  excess  of  the  amount  allowed  by 
law.  These  requests  were  refused.  The  In- 
struction given  upon  the  subject  was.  In  sub- 
stance, contained  in  the  following  portion  of 
the  chai^:  "I  say  to  you,  gentlemen,  that 
If  the  defendant  drew  moneys  from  the  coun- 
ty treasury  during  the  time  sued  for,  either 
as  mileage,  or  for  his  reasonable  and  neces- 
sary expenses,  or  both,  for  days  while  he  was 
exclusively  engaged  In  the  ofi3ce  of  the  board 
in  the  discbarge  of  his  duties  as  commission- 
er In  attending  a  regular  or  called  ^salon  of 
the  board  other  than  mileage  for  one  day 
each  month,  then  such  allowance  and  receipt 
by  blm  of  mileage  or  expenses  therefor  was 
Illegal,  and  in  violation  of  the  provisions  of 
the  statute  of  Ohio,  and  In  contemplation  of 
law  was  fraudulently  allowed  and  received, 
and  for  such  illegal  mileage  and  expenses  so 
received  and  retained  by  the  defendant  the 
plaintiff  la  entitled  to  recover  In  this  action." 
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The  eighty-second  cause  of  actl<ni  iras  tea 
moneys  recelTed  by  the  defendant  as  such 
county  commissioner  as  and  Cor  bis  mileage* 
boarding,  car  fare,  and  other  personal  ex- 
penses Incurred  January  10,  11*  and  12,  1893, 
on  a  journey  made  by  him  to  Ckilumbus  to 
attend  a  certain  couTentlon  called  the  Oonnty 
Commissioners'  Association.  With  respect  to 
this  eighty-second  cause  of  acUm  the  trial 
Judge  Instnicted  the  jury  that  no  recOT«y 
could  be  had  upon  It,  because  the  county  com- 
missioners were  the  sole  Judges  of  the  neces- 
sl^  of  the  attendance  upon  the  commlaslon- 
era*  association, 

Howenstine  &  Huston,  for  plaintiff  In  er- 
ror.  8.  H.  West,  for  defendant  In  error. 

PER  CURIAM.  The  compensation  of 
county  commlsBloners  la  fixed  by  Bectlon  897 
of  the  Revised  Statutes.  Its  material  pro- 
visions are  as  follows:  "Each  county  com- 
missioner shall  be  allowed  three  dollars  for 
each  day  that  he  Is  employed  In  his  official 
duties,  and  five  cents  per  mile  for  his  neces- 
sary travel  for  each  regular  or  called  session, 
not  exceeding  one  session  per  month.  •  *  • 
E^ach  commissioner  *  *  *  for  his  services 
when  necessarily  engaged  in  attending  to  the 
business  of  the  county,  pertaining  to  his  office 
under  the  direction  of  the  board,  and  when 
necessary  to  travel  out  of  the  county,  shall 
be  allowed  in  addition  to  his  compensation 
and  mileage  as  hereinbefore  provided,  any 
other  reasonable  and  necessary  expenses,  ac- 
tually paid  in  the  discharge  of  bis  official 
doty."  The  recovery  Jn  this  case  was  for 
moneys  received  by  the  plaintiff  In  error  as  a 
county  commissioner  In  excess  of  any  allow- 
ance that  might  lawfully  be  made  to  bim  by 
the  terms  of  this  section,  and  the  claims 
should,  therefore,  not  have  been  allowed  to 
him  by  the  commissioners.  The  questions 
which  arise  on  the  demurrer  to  the  second  de- 
fense and  on  the  refusal  of  the  trial  court  to 
Instruct  the  jury  are  all  determined  adverse- 
ly to  the  claim  of  the  plaintiff  in  error  In 
Jones  V.  Commissioners,  67  Ohio  St.  189,  48 
N.  E.  8S2.  Further  discussion  of  the  subject 
Is  unnecessary.  The  sufficiency  of  the  eighty- 
second  cause  of  action  Is  not  before  us,  and 
our  judgment  will  not  be  regarded  as  an  ap- 
proval of  the  Instruction  which  the  trial  Judge 
gave  with  respect  to  It.  Judgment  affirmed. 


(68  Ohio  St.  MO) 

LEGBR  et  al.  r.  WARRBN. 
(Supreme  Court  of  Ohio.    April  24.  1000.) 

ARREST  WITHOUT  WARRANT— DETENTION— 
PALSJB  IMPRISONMENT— DEFENSES. 
1.  A  person  who  has  been  arrested  without 
«  warrant  cannot  lawfully  be  held  in  custody 
for  any  longer  period  than  Is  reasonably  neces- 
sary to  obtain  a  legal  warrant  for  his  deten- 
tion. Where  he  is '  held  for  a  lon^^er  period 
without  such  writ  or  other  authority  from  a 
competent  court,  he  has  a  right  of  action  for 
false  Imprisonment  agalnat  the  officer  or  person 
who  mode  the  arrest  and  those  by  whom  he 
has  been  so  unlawfully  held  in  cpstody. 


2.  In  such  an  action  It  is  not  a  defense  for 
the  officer  who  made  the  arrest  that  he  acted 
under  orders  from  a  superior  officer.  By  the 
failure  to  procure  the  necessary  warrant  or 
authority  for  Ihe  prisoner's  detention,  the  Im- 
prisonment becomes  unlawful  from  the  be^- 
ning,  and  ail  concerned  in  it  are  equally  liable. 

(SyllabuB  by  the  Court.) 

Error  to  circuit  court.  JB^ranklln  county. 

ActlcHD  by  David  Warren  against  Michael 
Ijeget  and  others  for  damages  for  wrongful 
arrest  and  imprisonment  Judgment  for  plain- 
tiff was  affirmed  by  the  circuit  cour^  and  de- 
fendanta  bring  error.  Affirmed. 

The  defendant  In  error,  David  H.  Warren, 
brought  his  action  In  the  court  of  common 
pleas  of  Franklin  county  on  the  2d  day  cf 
February,  1897,  against  Michael  and 
three  other  police  officers  of  the  city  <d  Co- 
lumbus and  the  sureties  on  tbelr  official  bonds 
to  recover  damages  for  Us  unlawful  arrest 
and  imprisonment  1^  those  offlcen  in  Janu- 
ary. 1897.  Hie  petition  alleges;  "That  de- 
fendants Michael  Leger,  Jacob  Miller,  and 
Andrew  Frank  did,  on  w  about  the  lOtli  day 
ot  January,  1897,  near  the  hour  of  midnight  of 
said  day,  at  the  home  of  plaintiff,  in  the  city 
of  ColnmbuB^  Ohio,  unlawfully,  maliciously, 
and  without  any  reasonable  or  probable  cause, 
arrest  plaintiff,  and  with  force  and  violence, 
and  against  the  will  of  plaintiff,  nnlawfidly 
place  plaintiff  in  a  patrol  wagon,  and  carried 
him  to  the  city  prison,  where  plaintiff  was,  by 
the  defendant  Patrick  KeDj,  chief  of  police 
of  Gald  city,  forcibly,  unlawfully,  maliciously, 
and  against  the  wQl  of  plaintiff,  placed  In 
a  cell  in  said  prison,  and  omflned  therein 
from  said  midnight  of  said  19th  day  of  Janu- 
ary, 1897,  to  noon  ot  the  25th  day  of  January. 
1897;  that  at  the  time  of  his  said  arrest  and 
Imprisonmrat,  and  many  times  thereafter,  he 
demand^  of  said  defendants  Leger,  Miller, 
Frank,  and  Kelly  that  they  inform  him  what 
crime  he  waa  charged  with  having  committed 
for  which  he  waa  so  arrested  and  Imprisoned, 
which  Information  said  defendants  refused  to 
give  plaintiff;  that  many  times  while  so  im- 
prisoned plaintiff  demanded  of  the  defendant 
Kelly  that  Written  charges  be  filed  against 
blm,  and  that  he  have  a  bearing  ia  the  police 
court  nt  said  city  on  said  charges  so  to  be 
filed.— all  of  which  said  defendant  Kelly  re- 
fused to  do;  and  that  many  times  during  said 
false  Imprisonment  plaintiff  demanded  of  said 
defendant  Kelly  that  be  be  allowed  to  have 
the  assistance  of  an  attcaney  at  law  to  advise 
plaintiff  as  to  bis  rights  and  to  secure  his  re- 
lease from  said  illegal  Imprisonmoit;  whldi 
the  said  defendant  Kelly  refused  to  da  Plain- 
tiff further  avers  that  he  was  said  defend- 
ant Kelly  unlawfully  nmflned  as  aforesaid  In 
a  cell,  the  floor  of  which  was,  for  a  period  of 
two  days  of  said  confinement,  covered  with 
water.  On  account  of  said  dampness  and  the 
unhealthy  condition  of  said  cell,  plaintiff  be- 
came violently  111.  While  he  was  thus  111, 
defendant  Kelly  refused  to  allow  plaintiff  the 
attendance  of  a  physician,  although  requested 
ao  to  do  by  plaintiff.  On  the  21st  day  of  Jano- 
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irj.  IS97.  plaintiff  wa«  taken  trom  said  cell 
by  defendant  Kelly,  handcuffed  to  one  of  tbe 
common  prisoners  of  said  prison,  and  com- 
pelled to  march  with  a  number  of  felons  along 
tbe  public  streets  of  said  city,  In  full  Tlew  of 
a  large  concourse  of  people,  to  tbe  photograph 

gallery  of   ,  at  No.  270^  South  High 

street.  In  said  dty,  where  he  was,  by  said 
defendant  Eelly,  compelled  to  undergo  the 
shame,  humiliation,  and  disgrace  of  being 
photographed  as  a  common  felon.  Said  photo- 
graph was  eo  taken  by  defendant  Kelly  for  ! 
the  purpose  of  placing  tbe  same  in  the  rogues' 
gallery,  and  has,  by  said  Kelly,  been  exposed 
to  view  of  a  large  number  of  personB  whose 
names  plaintiff  does  not  know,  and  therefore 
cannot  allege  the  same.  Plaintiff  was  taken 
by  said  defendant  Kelly  from  his  cell  many 
times,  and  paraded  before  a  large  number  of 
citizens  of  said  city  whose  namra  he  does  not 
know,  uid  consequently  Is  unable  to  plead 
them.  Plaintiff  further  alleges  that  by  rea- 
son of  said  false  arrest  and  imprisonment  he 
has  been  to  great  loss  and  expense,  in  this, 
to  wit,  plaintiff  is  a  paper  hanger  and  dec- 
orator by  trade,  and  his  services  per  day  in 
tbat  business  are  reasonably  worth  93.50. 
The  time  lost  while  so  Imprisoned  was  rea- 
sonably worth  tbe  sum  of  flT.50.  He  was 
put  to  tbe  expense  of  f25  In  securing  the  aerv- 
icea  of  an  attorney  at  law.  By  reason  of  said 
false  arrest  and  Imprisonment  i^lntlff  lost 
a  job  of  work,  the  reasonable  pn^  of  which 
were  worth  the  sum  of  ¥40.  By  reason  of 
the  wrongs  and  grievances  committed  here- 
in by  said  defendants  Michael  Leger,  Jacob 
Miller,  Andrew  Frank,  and  Patrick  Kelly, 
his  business  has  been  damaged,  and  he  has 
Suffered  great  mental  anguish,  great  humili- 
ation, shame,  and  disgrace,  and  much  phys- 
ical suffering.  By  reason  of  the  premises 
plaintiff  has  been  damaged  In  the  sum  of 
9.5,000."  The  remaining  allegations  at  the 
lietltlon  relate  to  the  execution  of  the  official 
Iwnds  of  the  police  officers,  with  their  re- 
spective sureties,  who  are  made  defendants, 
the  condition  of  each  bond  requiring  that  the 
officer  "shall  pay  any  and  all  damages  that 
may  be  adjudged  against  him  by  any  tri- 
bunal for  the  Illegal  arrest.  Imprisonment,  or 
Injury  by  him  of  any  person  while  he  shall 
hold  said  office."  No  objection  appears  to 
have  been  made  to  the  Joinder  of  the  sureties 
In  tbe  action  at  any  stage  of  the  case.  The 
answer,  which  waa  filed  by  Patrick  Kelly 
"for  bim  and  co-defendants,  admits  that  the 
defendants  Michael  Leger,  Jacob  Miller,  An- 
drew Frank,  and  Patrick  Kelly  are  police  of- 
ficers of  the  said  city  of  Columbus,  Ohio,  as 
described  In  plaintiff's  petition,  and  that 
I.0UIS  SeldenstJcker,  Joseph  Kolb,  Joseph  B. 
McDonald,  Gyrus  Hutlng.  James  Boss,  Hen- 
ry A.  Beinhard,  Dennis  Kelly,  and  John  E. 
Drugan  are  tbe  bondsmen  of  said  patrol- 
men. Defendants  deny  each  and  every  oth- 
er allegation  In  plaintiff's  petition  contain- 
ed.**  And  It  avers:   **That  on  the  12th  ot 


January,  1897,  at  the  city  of  Columbus,  and 
cotmty  of  Franklin,  Oblo,  oak  Joseph  Mc- 
Vey  and  other  persons,  whose  full  names  are 
unknown  to  this  defendant,  Into  a  certain 
storehouse  of  one  Charles  Mtstereck,  there 
situate,  did  unlawfully,  maliciously,  and 
forcibly  break  Into,  with  intent  then  and 
there  and  thereby  the  personal  property  of 
said  Charles  Mlstereck,  In  said  storehouse 
then  and  there  being,  unlawfully  to  steal, 
talce,  and  carry  away,  and  eighty  pairs  of 
I  shoes,  of  the  value  of  one  hundred  and  sixty 
dollars  (¥160.00),  of  the  personal  property  of 
the  said  Charles  Mlstereck,  In  said  store- 
house then  and  there  being  found,  then  and 
there  unlawfully  did  steal,  take,  and  carry 
away.  The  defendants  Patrick  Kelly,  Mi- 
chael Leger,  Jacob  Miller,  and  Andrew  Frank, 
on  or  about  the  10th  day  of  January,  1897, 
had  good  reas<m  to  believe  and  did  believe 
that  the  plaintiff  above  named  unlawfully 
and  fraudulently  did  receive  the  personal 
property  above  described  belonging  to  said 
Charles  Mlstereck,  then  lately  before  stolen, 
be,  the  said  plaintiff,  then  and  there  well 
knowing  said  property  to  have  been  stojen 
as  aforesaid;  and  thereupon  the  said  offi- 
cers. Patrick  Kelly,  Michael  Leger,  '^acob 
Miller,  and  Andrew  Frank,  having  good 
gi'ound  and  reasonable  cause  to  believe  that 
said  David  H.  Warren  was  guilty  of  recelv- 
hig  and  concealing  stolen  property  knowing 
it  to  hare  been  stolen,  which  crime,  as  above 
described,  is  a  felony  in  the  state  of  Ohio, 
punishable  by  imprisonment  in  the  Ohio 
state  penitentiary,  did  cause  and  procure  the 
arrest  of  said  David  H.  Warren,  and  impris- 
on him  In  a  cell  In  the  city  prison.  The  de- 
fendants deny  that  they  In  any  way  used 
violence  towards  the  plaintiff,  and  deny  that 
the  arrest  and  imprisonment  was  without 
cause."  The  new  matter  In  the  ans^i^  waa 
controverted  by  reply,  and  the  cause  pro- 
ceeded to  trial  to  a  Jury.  The  plaintiff  ob- 
tained a  verdict  for  $1,000,  on  which  Judg>- 
ment  was  rendered;  and,  that  Judgment 
having  been  affirmed  by  the  circuit  court,  er- 
ror is  prosecuted  here  to  obtain  the  reversal 
of  both  courts.  The  only  question  deemed  of 
suffit^Ient  importance  to  call  for  a  report  of 
the  case  arises  upon  the  charge  of  the  court, 
which,  with  such  facts  as  may  be  relevant, 
will  be  more  particularly  noticed  in  the  ox^n- 
Ion. 

C.  D.  Saviors  and  David  B.  Sharp,  for  plain- 
tiffs in  error.  Kinkead.  Merwhie  &  Hhoads, 
for  defendant  In  error. 

WILLIAMS,  J.  (after  stating  the  facts). 
The  following  are  the  material  parts  of  the 
court's  charge,  of  which  tiie  plaintiffs  in 
error  complain:  "It  was  the  duty  of  the 
defendants,  whether  they  caused  the  arrest 
and  imprisonment,  or  made  the  arrest  and 
imprisonment,  to  carry  the  plaintiff  with- 
out imreasonable  delay  before  a  magistrate 
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of  Iftwfiil  competency  for  that  purpose,  to 
accuse  him  there  according  to  the  forms  of 
law,  and  obtain  the  necessary  magisterial 
sanction  for  any  farther  detention  of 'him. 
The  defendants  making  the  defense  here 
(1  mean  all  the  defendants  exc^t  the  sureties) 
did  not  comply  with  the  command  of  the 
law  which  required  them  to  take  him  before 
a  magistrate,  and  obtain  a  warrant  for  his 
arrest  They  have  mit  efaown  any  lawful 
reason  for  omitting  to  do  this.  He  was  do- 
tained  In  prison  an  unreasonable  time  with- 
out the  filing  of  an  aflidavlt  and  the  procnr- 
of  a  warrant  Their  failure  to  comply 
with  this  law  made  tiiem  trespassers  from 
the  beginning  of  the  urest  The  permission 
which  the  law  gave  them  to  arrest  and  im- 
prison him  originally  because  there  was  rea- 
sonable cause  for  it,  without  first  procuring 
a  warrant  filing  an  affidavit  and  procuring 
a  warrant,  was  given  to  them  on  the  condi- 
tion that  they  would  not  detain  him  longw 
than  was  reasonably  necessary  to  enable  an 
affidavit  to  be  filed  and  a  warrant  to  be 
procured.  Not  having  complied  with  that 
condition,  the  fact  that  he  was  arrested  in 
tb^  first  Instance  for  reasonable  cause  Is  not 
even  a  colorable  defense.  Three  of  these  de- 
fendants were  subordinate  officers  of  the 
superlnt^dent  of  police.  Tbey  did  what 
they  did  pursuant  to  orders  given  by  one 
who  had  a  right  to  command,  presumably. 
That  may,  as  It  ought  to,  make  you  feel 
that  they  ought  not.  In  a  moral  sense,  be 
held  req»nslble  In  damages.  But  the  or- 
der of  a  superior,  or  of  one  who  had  a  light 
to  command  them.  Is  not  a  legal  reastm  for 
their  omission  to  comply  with  the  law  which 
required  them,  in  a  reasonable  time,  to  file 
an  affidavit  and  procure  a  warrant  The 
court  having  this  conception  of  the  law  ap- 
pUcable  to  the  case,  there  Is  nothing  for  you 
to  do  but  to  assess  the  damages." 

It  was  shown  on  the  trial  that  the  plain- 
tiff was  arrested  by  the  defendant  officers 
without  warrant  as  alleged  In  the  petition, 
and  was  Imprisoned  after  such  arrest  for  a 
period  of  more  than  five  days,  without  any 
warrant  for  his  detention,  and  without  any 
chaise  having  been  made  against  falm  be- 
fore any  competent  tribunal,  or  opportunity 
allowed  him  for  a  trial;  that  during  his  Im- 
prisonment he  frequently  dmanded  to  be  In- 
formed of  the  nature  of  the  charge  on  which 
he  was  detained,  and  to  be  taken  before  a 
proper  court  for  a  hearing  there<m;  and  that 
at  the  end  of  the  period  named,  when  he  was 
discharged  from  prison,  no  complaint  had 
Ijeen  filed  against  him,  nor  trial  allowed  him. 
These  facts  were  not  disputed.  The  evidence 
of  the  defense  was  directed  entirely  to  the 
establishment  of  good  cause  for  the  arrest 
and  to  the  subject  of  damages.  There  was 
no  Impropriety,  therefore.  In  the  court  treat- 
ing as  undisputed  the  facts  above  stated,  and 
no  complaint  Is  urged  here  on  that  account. 
The  objection  made  is  to  that  part  of  the 


charge  by  which  the  Jury  were  Instroeted,  In 
substence.  that  though  the  defendants  nmlc- 
Ing  the  arrest  at  causing  It  to  be  made  bad 
good  cause  ther^or,  that  did  not  justify  the 
Imprisuiment  of  the  plaintiff  thereunder  for 
a  longer  period  than  was  reasonably  nece*- 
sary  to  enable  the  defendants  to  obtain  a 
warrant  or  authwlty  from  some  competent 
tribuniU  for  his  further  detention;  and  fliat 
his  ctmtlnued  imprisonment,  without  sncb 
warrant  or  authority,  rendered  them  liable  as 
wrongdoers  from  the  beghining,  leaving  only 
tbe  question  ot  damages  for  the  ccmslderatlon 
of  the  Jury.  In  thla  charge,  we  tUnk.  there 
was  no  errmr.   It  Is  provided  by  sectlMi  T130 
of  the  Revised  Statutes  that  '*when  a  felony 
has  been  committed,  any  person  may,  with- 
out a  warrant  arrest  another  who  be  brieves, 
and  has  reasonable  cause  to  believe,  la  goUty 
of  the  offense,  and  may  detain  hhn  nntil  a 
l^al  warrant  can  be  obtained."  And  sectltm 
7143  contains  the  provision  that:   "If  it  be- 
ccmies  necessary,  for  imy  just  cause,  to  ad- 
Joom  the  examination  of  the  accused,  the 
magistrate  may  wder  such  adjournment,  and 
commit  the  accused,  from  time  to  time,  for 
safe  keeping,  to  the  jfUl  of  the  county,  nntil 
tiie  cause  of  the  delay  is  removed,  and  no 
longer;  but  the  whole  time  of  such  anflne- 
ment  In  jidl  shall  not  exceed  four  days;  or, 
the  i^cer  having  In  custody  any  such  per^ 
son  may,  by  the  written  order  of  t3ie  magis- 
trate, detain  him  in  custody  in  some  secnre 
and  convenient  place,  other  than  the  jail,  to 
be  designated  by  the  magistrate  In  hla  order, 
not  exceeding  f  om'  days."  The  right  to  make 
arrests  without  warrant  Is  conferred  by  the 
statute  In  'order  to  prevent  the  escaiK  of 
criminals  where  that  Is  lik^  to  result  from 
delay  In  procuring  a  writ  for  their  appre- 
henslcoi;  and  it  was  not  the  purpose  to  dis- 
pense with  the  necessity  of  obtaining  such 
writ  as  soon  as  the  situation  wlU  reasonably 
permit  To  afford  protection  to  the  officer 
or  person  making  the  arrest,  the  authority 
must  be  strictly  pursued;  and  no  unreason- 
able delay  In  procuring  a  proper  warrant  tor 
the  prisoner's  detmtitm  can  be  exciued  or 
tolerated.  Any  other  nde  would  leave  the 
power  open  to  great  abuse  and  expression. 
The  detention  of  the  plabitlfl  in  prison  for  a 
period  of  five  days  and  more,  without  any 
writ  or  ordra*  of  any  court  and  In  disregard 
of  his  r^eated  demands  to  be  given  a  hear- 
ing, was  without  excuse  or  juilllatlon.  None 
was  leered.  It  was  a  palpable  and  arbitrary 
abuse  of  official  power.  Not  having  pursued 
their  authority  to  arrest  without  warrant  by 
falling  to  obtain  within  a  reasonable  time  a 
writ  or  order  for  the  plalntUTs  detMition,  the 
defendants  placed  themselves  In  the  same 
situation  as  IC  th^  had  (HiglnaUy  acted  with- 
out authority.   It  Is  a  familiar  rule  that  (me 
who  abuses  an  authority  given  him  by  lav 
becomes  a  trespasser  ab  Initio.  That  rule  has 
often  been  applied  In  cases  Uke  the  presnt 
one.   In  Brock  v.  Stimson,  108  Mass.  020, 
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It  was  held  that  "an  officer  who  arrests  an 
offender  without  'warrant,  by  authority  of  a 
Btatnte  which  anthorlzes  such  arrest  only  as 
preliminary  to  taking  him  before  a  court.  Is 
liable  for  assault  and  false  Imprisonment  if 
be  omits  to  take  him  before  the  court"  Nu- 
merous authorities  for  the  similar  application 
of  the  mle  are  collected  In  the  opinion  of  the 
court  In  that  case,  and  many  others  might 
be  cited,  some  of  which  are  referred  to  in  the 
brief  of  the  defendant  in  error,  Ttie  arrest- 
ing officer  In  snch  case  cannot  Justify  the 
bolding  of  the  prisoner  withoat  warrant  on 
the  ground  that  time  Is  necessary  to  InTeatt- 
gate  tbe  case  and  procure  evidence  against 
bim.  Seetira  7143  of  the  Berised  Statutes, 
already  quoted,  provides  for  cases  where  snch 
delay  becomes  necessary  by  antborlzlng  the 
magistrate  before  whom  the  accused  Is  taken 
to  adjourn  the  examination  from  time  to  time, 
and  commit  the  accused  until  the  -cause  of  the 
delay  Is  removed.  But  that  section  forbids 
the  imprisonment  for  any  period  exceeding 
four  days. 

In  behalf  of  the  plaintiffs  in  error  Leger, 
Miller,  and  Frank  It  is  contended  that,  as 
they  were  subordinate  officers,  acting  under 
orders  from  tbe  chief  of  the  police  force  in 
arresting  the  defendant  In  error  and  deliv- 
ering bim  Into  the  custody  of  the  patrolmen, 
who  conveyed  lilm  to  tbe  city  prison  In  obe- 
dience to  the  cbleTs  orders,  they  should  not 
be  held  responsible  for  bis  subsequent  Im- 
prisonment, nor  for  the  omission  to  obtain 
the  necessary  warrant  and  bring  him  to  trial. 
But  the  delivery  of  the  plaintiff,  after  his  ar- 
rest, into  the  custody  of  another  person,  to  be 
by  him  taken  to  prison,  could  not  we  think, 
absolve  the  arresting  officers  from  the  duty 
required  of  them  to  obtain  the  writ  neces- 
sary to  legalize  bis  further  imprisonment  If 
It  could,  the  imprisonment  might  with  Im- 
punity be  prolonged  Indednltely  by  tbe 
change  of  custodians  and  places  of  confine- 
ment at  short  Intervals.  Tbe  arrest  having 
been  made  without  warrant.  It  was  necessary. 
In  order  to  preserve  the  legality  of  that  ac- 
tion, that  tbe  proper  steps  should  be  taken 
to  prevent  the  further  detention  of  the  pris- 
oner from  becoming  unlawful;  for,  as  we 
have  seen,  tmless  those  steps  be  taken,  all 
legal  protection  for  snch  arrest  ceases,  and 
the  arresting  officers  become  wrongdoers  from 
tbe  beginning,  liable,  as  such,  equally  with 
those  by  whom  the  unlawful  Imprisonment  Is 
continued.  If  the  arresting  officers  choose  to 
rely  on  some  other  person  to  perform  that 
required  duty,  they  take  upon  themselves  the 
risk  of  its  being  performed;  and,  unless  it 
Is  (Jone  In  proper  time,  their  liability  to 
the  person  Imprisoned  Is  In  no  wise  lessened 
or  affected.  There  was  no  order  of  a  supe- 
rior officer  In  this  case  that  did  or  could  pre- 
vent the  defendants  who  made  the  ftrrest 
from  complying  with  the  requirement  of  the 
taw  In  the  respect  indicated,  nor  excuse  their 
omission  to  comply  therewith.  Judgment  af- 
firmed. 


(154  Ind.  64S) 
STATB  ex  reL  BNYDBB  T.  BUBKE. 
(Snpreme  Court  of  Indiana.    Hay  29,  1800.) 

TOWKBHIP  ASSESSOR— V ACANOT-nlPPOINT- 

UEMT— BJUBCTION. 

1.  Under  Bums*  Bev.  St.  1894. 1  8608.  provid- 
ing that  a  vacancy  in  the  office  of  township  as- 
sessor shall  be  filled  by  appointment  and  that 
all  asaesson  last  electea  or  apirainted  shall 
hold  until  the  next  election,  and  until  their  suc- 
cessors are  elected  and  qnalifted,  an  appointee 
to  fill  a  vacancy  caosed  by  death  of  the  In- 
cum1>ent  before  the  expiration  of  his  term  holds 
office  until  a  successor  is  elected  and  qualified. 

2.  Under  Act  1897,  p.  64,  providing  that  the 
tlnte  of  holding  election  of  township  assessors 
■hall  be  changed  from  the  general  election  in 
November,  18U8,  to  the  general  election  in  No- 
vember, 1000,  an  assessor  could  not  be  legally 
elected  at  the  election  in  November,  1888,  to 
succeed  an  appointee  whose  term  expired  An- 
gostl,  1890. 

Appeid  from  drcnlt  court  Peny  eonnty; 
Wbext  it.  Swan.  Ju^e. 

Quo  warranto  by  the  state^  on  the  relation 
of  Sohnum  Snyder,  against  'VmUam  Bnrfce. 
From  a  Judgment  sastainlng  a  demurrer  to 
tbe  complaint  the  relator  an>ea]a.  Affirmed. 

James  W.  Brady  and  SoL  H.  Ernrey,  tor 
appellant   M.  T>.  Casper,  for  appellee;. 

HADLBT,  C.  J.  At  the  Novfflnber  election. 
1891,  Jacob  Davis  was  elected  assessor  tot  a 
township  in  Ferry  county,  and  duly  qualified 
and  entered  upon  the  duties  of  the  office.  On 
July,  31,  1896,  Davie  died.  Tbe  county  au- 
ditor appointed  William  Burke  (appellee)  to 
fill  the  vacancy  caused  by  the  death  of  Davis, 
and  he  qualified  and  ottered  upon  tbe  duties 
of  the  office  on  the  2d  day  of  August  188& 
At  the  general  November  election.  1898,  the 
relator  was  a  candidate  for  said  office,  and  re< 
celved  all  the  votes  cast  for  the  same,  and 
afterwards  under  said  election  duly  qualified 
to  act  as  such  assessor,  and  demanded  of  ap- 
pellee. Burke,  a  surrender  of  said  office,  which 
was  refused.  Appellant  thereupon  brought 
quo  warranto,  setting  forth  in  bis  petition  the 
foregoing  facts,  to  which  a  demurrer  was  sns- 
tained  for  Insnffldency.  The  snetainlng  <Hr 
the  demnrr^  to  the  petition  It  tbe  cmly  error 
assigned. 

The  real  questions  involved  may  be  thus 
stated:  (1)  Does  an  appointee  to  fill  a  vacancy 
In  the  office  of  township  assessor,  caused  by 
the  death  of  the  incumbent  in  July,  1898, 
hold  office  until  a  successor  is  duly  tiected 
and  qualffied?  <2)  Conid  a  township  assessor 
be  legally  elected  at  the  November  election, 
1898? 

The  first  question  must  be  answered  In  the 
affirmative,  under  section  8606,  Burns'  Bev. 
St  1804,  whldi  reads  as  foUows:  •  • 
And  if  from  any  other  cause  a  vacancy  should 
occur  in  said  office.  In  any  township,  at  any 
time,  the  county  auditor  shall  fill  such  vacancy 
by -appointment  and  the  person  so  appointed 
shall  qualify  as  herein  required.  All  township 
assessors  last  elected,  or  appointed,  shall  con- 
tinue hi  office  tmtll  tbe  next  township  elec- 
tion, and  until  their  ancoeaoa  are  elected  and 
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qualified  nnder  this  act"  Tbe  laiisuage  ot 
this  statute  must  be  held  to  relate  to  tbe  next 
ensiUng  townsblp  election  at  which  town- 
ship assessora  maj  be  lan-fully  elected.  By 
an  act  approved  February  25,  1SU7  (Acta 
1807,  p.  (H),  It  is  provided  tbat  "the  time  of 
holding  tbe  election  of  townsblp  trustees  and 
asKSKors  shall  be  cbaoged  from  tbe  geoeral 
election  on  tbe  first  Tuesday  after  the  first 
Monday  In  Norember,  1SU8.  to  tbe  general  elec- 
tion on  tbe  first  Tuesday  after  tbe  first  Monday 
In  November,  1000,  and  at  the  general  election 
OD  the  first  Tuesday  after  tbe  first  Monday  in 
November  of  every  fourth  year  thereafter. 
Said  townsblp  trustees  and  assessors  shall 
qualify  as  now  provided  by  law  and  enter 
upon  tbe  discharge  of  the  duties  of  tbeir  re- 
spective ofUces  at  the  expiration  of  ten  days 
after  such  election."  Section  S  of  said  act 
provides  that  "all  laws  and  parts  of  laws  In 
confilct  with  the  provisions  of  this  act  are 
hereby  repealed."  Here  is  an  express  pro- 
vision of  the  statute  that  tbe  successors  to  tbe 
assessors  in  office  at  tbe  time  of  tbe  passage 
of  the  act  In  1807  should  not  be  elected  until 
the  November  election  in  1000.  and  that  the 
terms  of  office  of  such  successors  should  not 
begin  until  10  days  after  such  election. 
Hence  It  follows  that  Davis,  having  been 
elected  In  November,  1804.  for  a  term  of  four 
years  from  August  1,  1805,  "and  until  his 
successor  Is  elected  and  qualified  (section 
8508,  supra),  would,  had  he  survived,  been  en- 
titled to  bold  the  office  until  his  successor  was 
elected  and  qualified,  which  could  not,  under 
the  statute,  happen  before  November,  1900. 
Scott  V.  State,  151  Ind.  560,  62  N.  E.  103. 

Davis  having  died  betore  the  expiration  of 
bis  term,  and  appellee.  Burke,  having  been 
legally  appointed  to  the  vacancy,  Burlte  Is  en- 
titled to  liolil  the  office  until  his  successor  is 
elected  and  qualified,  which,  as  we  have  seen, 
cannot  transpire  before  November,  1900.  See 
'State  V.  Menaugh.  151  Ind.  2C0.  51  N.  H.  117, 
SB7.  43  I,.  R.  A.  408,  418:  Weaver  V.  State.  152 
Ind.  470.  4S3.  53  N.  E.  450;  State  v.  Long.  01 
Ind.  351.  We  find  no  error  In  tbe  record. 
JndgmfiBt  affirmed. 

(IH  Ind.  616) 

BOUDEBUSn  et  aL  t.  SIITCHELt.,  Oomtj 
Surveyor. 

(Supreme  Court  of  lodians.    May  29,  1000.) 

DRAINR-MAINTENANCE^-ALLOTMENT  OF 

WORK— CONSTITUTIONAL  LAW. 
1.  Under  Burns'  Bev.  St.  1804,  g  54«:t  provld- 
InR  tliat  tbe  work  of  keeping  a  drniu  in  re- 
pair shall  be  allotted  to  each  tract  of  litud 
assessed  for  the  construction  thereof.'  "and 
also  to  each  parcel  of  land  *  •  •  according 
to  benefits  to  be  received  thereby,"  the  fact 
tiiat  lands  in  the  vicinity  of  a  public  drain  were 
not  assessed  for  its  original  construction,  It 
having  been  adjudged  when  the  work  was  pro- 

tected  that  they  would  not  be  benefited  there- 
ly,  does  not  exempt  them  from  liability  for  ^ts 
maintenance,  when  It  is  shown  that  uey  will 
derive  benefit  therefrom  by  reason  of  natural  or 
artificial  changes  in  tbeir  condition  since  tba 
drain  was  constructed. 

3.  An  allotment  of  the  work  of  maintaining 
a  pnhllc  drain  aecording  to  benefits  EMcirsd, 


made  under  Rumfl*  Rct.  St  1804,  ff  5632- 
5(k{(l,  authorizing  it,  is  not  taking  private  pro]^ 
ei'ty  for  public  use  without  compensation  and 
due  process  of  law,  in  violation  of  tlie  fed- 
eral and  state  constitutions,  since  the  statute 
provides  for  notice  to  the  landowner  of  the  pro* 
ceeding  and  for  hearing  on  all  qoestiona  of  law 
and  fact,  and  requires  uie  allotment  to  be  madS 
on  the  basis  of  benefits  received. 

Appeal  from  circuit  court,  Hamilton  conn- 
tj:  John  F.  Xeal.  Judge. 

Proceedings  by  James  A.  Mitchell,  conaty 
surveyor,  for  an  allotment  of  the  work  ol 
maintaining  a  public  drain.  From  a  Jnds- 
ment  Bustalnlng  demurrers  to  obJectloDS  to 
the  allotment  made,  George  W.  Boudebosli 
and  other  landowners  appeal  Affirmed. 

Christian  &  Christian,  for  appeUanta. 
Gavin  &  Davis,  for  appellea. 

D0WLIN4>,  J.  This  Is  a  proceediDg  under 
the  provisions  of  the  act  of  1889  for  an  allot- 
ment of  the  work  of  keeping  a  public  drain 
in  repair.  Acts  1888,  p.  63;  Barns'  Itev.  St 
18»i,  ii  603:!-GiS6,  lucinslT&  The  appellee, 
who  was  the  county  surveyor,  and  ex  offldo 
a  drainage  commissioner,  in  pursuance  oC 
section  5(t3S,  supra,  after  notice  dnly  given 
to  tbe  persons  to  be  aitected,  apportioned  to 
eacb  parcel  of  land  benefited  b7  a  pubUe 
drain  In  Hamilton  county  a  division  thereof 
to  be  cleaned  out  annually  and  kept  In  re- 
pair by  tbe  owner  of  eacb  of  sold  tracts. 
This  apportionment  was  made  upon  the 
basis  of  tbe  benefits  alleged  to  be  received. 
Roudebush,  together  with  some  10  other  per- 
sons,  appeared  befora  tbe  surveyor  at  tbe 
time  and  place  named  In  the  notice,  and 
objected  to  the  allotment  made  by  that  offi- 
cer. Their  objections  were  overruled.  A 
Joint  appeal  from  the  allotment  so  made  was 
taken  by  the  objectors  to  tbe  Hamilton  cir- 
cuit court  A  copy  of  the  record  of  sucli  al- 
lotments, and  of  tbe  objections  made  there- 
to, was  filed,  and  these  properly  constituted 
the  pleadings  upon  such  appeal.  Bums' 
Bev.  St  1804,  i  5030;  Bomack  v.  Hobbs.  13 
Ind.  App.  138,  41  N.  E.  SOI.  The  appeUee 
demurred  to  each  objection  tor  tbe  insuffl- 
clency  of  the  facts  stated,  and  his  demurrers 
were  sustained  to  all  of  the  objections,  ex- 
cepting the  fifth  and  sixth,  which  were  there- 
upon withdrawn.  The  appellants  refusing 
to  plead  fnrtber,  tbe  court  rendered  Judg- 
ment on  the  demurrers  In  favor  of  tbe  ap- 
pellee. 

Tbe  errors  assigned  qnestlon  the  correct- 
ness of  the  decision  of  the  court  upon  the 
demurrers  to  tbe  objections.  The  substance 
of  the  first,  second,  third,  and  fourth  objec- 
tions was  that  tbe  lands  of  tbe  appellants 
were  not  among  those  assessed  for.  the  Cfo- 
structlon  of  tbe  drain,  and  tliat  it  bad  be«i 
adjudged  by  the  Hamilton  circuit  court  that 
said  lands  were  not  benefited  by  said  drain, 
and  were  not  liable  to  assessment  for  tbe 
construction  thereof.  It  was  also  aveired 
that  the  attempt  to  subject  appellants  to  a 
portion  <tf  the  burdoi  of  intny  said 
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dnln  was  a  collateral  attack  upon  the  aald 
Judgment.  In  tbe  aerenth  objection  It  waa 
alleged  tbat  the  proposed  allotment  waa  In 
Tfotatlon  of  both  the  federal  and  atate  eoa.- 
stltntions,  because  It  sought  to  take  prlrate 
piopoly  for  public  use  without  Just  com- 
pensatlim  and  without  due  prot^ss  of  law. 

It  la  apparent  from  the  language  of  the 
statute  that  the  facta  that  the  lands  of  ap- 
pdlanta  were  not  aaaeaaed  for  the  conatmc- 
tion  of  the  drain,  and  , that  It  had  been  ad- 
judged when  the  drain  waa  projected  that 
they  wouM  not  be  benefited  Ita  constme- 
tlui,  did  not  axempt  those  lands  and  their 
owners  from  future  liability  for  the  mainte- 
nance of  the  drain.  ProTlalon  la  made  In 
the  act  for  allottlns  the  work  of  maintain- 
ing the  drain  to  two  distinct  claases  of  pw> 
aona.  Tlx.:  First,  the  owner  of  each  tract 
of  land,  etc.,  which  had  been  assessed  for 
the  original  ctmstmctlon  of  the  drain;  and, 
aeoond.  the  owner  of  each  tract  subsequently 
bmefited  by  the  drain,  without  regard  to  the 
original  aaaesamentr-the  statute  being  aa 
faOowa: 

"Sec.  5033.  It  sbaU  be  the  duty  of  the 
county  Burr^or  In  each  county  In  this  state 
In  whl^  any  such  ditch  or  draUi,  or  part 
thoeof,  la  located,  to  proceed  to  Tlew  and  ex- 
amine each  and  every  sxu3i  dlt<dt  or  drain 
within  hla  reqpectlTe  county,  and  to  fix  and 
determine  the  XK>r(lon  thereof  that  the  owner 
of  each  tract  of  land  and  each  liorporatlon, 
county  or  township  assessed  for  the  con- 
struction thereto  should  annually  clean  out 
and  ke^  In  r^lr,  and  shall  also,  at  the 
same  time,  set  m>art  and  appmtlon  to  each 
parcel  <^  land,  and  to  each  corporate  road 
or  railroad,  and  to  the  townahlp  where  pul>- 
Uc  faig^ways  are  benefited,  a  ahare  m  per* 
tlon  of  snch  ditch  or  drain,  according  to  the 
boaefits  to  be  recelTed  thereby,  to  be  deaned 
oDt  annually  and  kept  In  repair  by  the 
ovner  of  each  tract  of  land,  or  by  such  cor* 
porate  road  or  railroad,  or  by  the  township." 

The  expediency  of  such  a  proTlslon  Is  ob- 
Tioua.  It  mlirht  eaally  result  from  natural 
causes,  or  from  artlfiidal  (dianges  In  the  con- 
dition of  the  lands  in  Ha  Tlclnity  of  a  pnl>- 
11c  drain,  that  tracta  not  originally  benefited 
by  the  construction  of  the  ditch,  not  In  any 
way  dependent  iq>on  it  for  dralinage,  would 
afterwaida  derive  raluable  advantages  from 
Its  maintenance.  The  olwtmctlon  of  natural 
waterways,  m  a  change  In  the  course  of 
creeks  rivers;  tiie  drainage  and  redama^ 
tlon  oC  large  areas  of  marsh  lands;  the  cut- 
ting  down  of  forests,  ot  other  alteratl<»i8  In 
the  condition  or  we  of  neighboring  real  es- 
tate,—mlgbt  effect  such  diange.  Or  the  con- 
stroctton  of  new  and  convenient  hlghw^a, 
rendered  practicable  only  by  the  reclame^ 
lion  of  areas  of  wet  lands  by  the  construc- 
tion of  a  pnbUc  drain,  might  add  to  the  con* 
venience  and  increase  the  value  of  lands 
which  were  at  first  prc^erly  htid  unaffected 
by  the  construction  of  the  drain.  On  the 
other  hand,  landa  originally  assessed  for  the 


construction  of  ttie  drain  might  com  to  be 
benefited,  and  theref<»re  become  exempt  from 
aUotment  for  repalra,  or,  If  Uable,  responsi- 
ble only  in  a  reduced  ratio.  Coal  Co.  v, 
Campbell,  140  Ind.  28,  89  N.  E.  149,  S58; 
GhambllsB  v.  Johnson,  77  Iowa,  611,  ^  N. 
W.  427.  The  suitable  maintenance  of  a  pub- 
lic drain  la,  In  most  cases,  quite  as  neces- 
sary as  Its  original  construction.  The  power 
to  assess  for  tbat  purpose  continues  so  long 
as  the  drain  exists  and  Is  of  public  utility, 
and  may  be  exercised,  from  time  to  time, 
upon  the  lands  and  Uielr  ownen  according 
to  ttie  benefits  received.  Johnsm  v.  Lewis, 
116  Ind.  480, 18  N.  m>  7;  Earkpatrick  v.  Tay- 
lor, 118  Ind.  820,  21  N.  B.  ^;  Zimmerman 
V.  Savage,  146  Ind.  124, 44  K.  B.  262;  Bomack 
V.  Blobbs,  13  Ind.  App.  188.  41  N.  B.  801; 
Beatty  t.  Pmden,  Id.  507,  41 N.  E).  061;  Uor- 
nvw  V.  Oeetlng,  16  Ind.  App.  858,  N.  B. 
848,  44  N.  B.  60,  The  cases  dted  by  appel- 
lants in  their  brief  are  not  applicable  here. 
This  proceeding,  as  has  been  stated,  was 
taken  under  the  act  of  1880.  Bomack  v. 
Hobbs.  18  Ind.  App.  188,  41  N.  a  891.  and 
Coal  Go.  V.  Campbell,  140  Ind.  28^  80  N.  B.  140, 
66^  ref^red  to  by  aj^llants,  were  ded- 
sltms  under  the  act  of  1886.  Hhht  statuts 
contains  no  provision  for  allotments  ujwn 
lands  other  than  those  originally  aasesaed 
for  the  construction  of  the  drain. 

The  appellants  next  contend  that  this  ^x>- 
ceedlng  Is  nnconstitutional,  for  the  reason 
that  under  It  j^vate  propoty  is  sought  to 
be  taken  for  public  use  wlttiout  Just  com- 
pensation, and  without  due  process  of  law. 
There  Is  nothing  In  this  objection.  The 
statute  mates  ample  provision  for  notice  to 
the  landowners,  and  for, a  hearing  upon  aH 
questions  of  law  and  tact,  not  only  beftwe 
the  surveyor  or  drainage  commissioner,  but, 
on  appeal.  In  the  circuit  or  sup^or  court 
of  the  county.  By  the  express  twms  of  ttie 
law,  13iere  can  be  neither  asBessment  nor 
allotment  In  the  absence  of  equal  compensat- 
ing benefits.  Under  such  circumstances,  the 
validity  of  like  statutes,  uniformly,  has  been 
upheld.  Hagar  v,  BeclamatlMi  DIst,  111  T7. 
S.  701.  4  Sup.  Ct  663,  28  L.  Ed.  669;  State 
V.  Stewart,  74  Wis.  620.  48  N.  W.  947;  Mor- 
row V.  Oeetlng.  16  Ind.  App.  8^  41  N.  B. 
848,  44  M.  B.  60;  Coal  Co.  v.  Campbell,  140 
Ind.  2S,  80  N.  B.  149,  658;  Llpes  v.  Hand, 
104  Ind.  603, 1  N.  B.  871.  4  N.  B.  160;  Weaver 
V.  Templln.  118  Ind.  298,  14  N.  B.  600;  Mof- 
fltt  V.  Aasoclation.  48  Ind.  107;  Association 
V.  Hlllls.  40  Ind.  408;  State  v.  Johnson,  106 
Ind.  463,  6  N.  B.  653;  Swain  v.  Fuhner,  186 
Ind.  8,  84  N.  B.  689;  Fries  v.  Brier,  111  Ind. 
65,  11  N.-  B.  058:  O'Relley  v.  Draining  Co., 
82  Ind.  160;  Trimble  v.  McOee,  112  Ind.  807, 
14  N.  B.  83;  Zigler  v.  Menges,  121  Ind.  00, 
22  N.  B.  782,  16  Am.  St  Bep.  357;  Drainage 
IMst  V.  Shroer,  146  Ind.  672.  44  N.  E.  636. 
The  dnnurrers  to  the  objections  filed  by  th^ 
appellants  were  properly  overruled,  and  we 
find  no  error  In  the  record.  Jndi^ent  af- 
firmed. 
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STATE  T.  OADWALLADER. 
(Supreme  Coart  of  Indiana.    May  29,  1900  ) 

BANKS  AND  BANKINO— INSOLVENCY— RECBIPT 
OP  DEPOSITS-CRIMINAL  RESPONSIBILITY  OF 
OFFICERS— I  NSTRUCTION&-APPEAU 

1.  A  record  on  -appeal  reciting  tbat,  on  a 
eeitain  day  of  the  tprm  on  which  a  canae  was 
tried,  the  fotlowlng  bill  of  exceptions  was  filed 
by  tlie  prosecntion  in  the  ofllce  of  the  clerk  of 
the  court  in  which  the  trial  was  had,  and  set- 
ting out  ancb  exceptions,  sufficiently  shows  the 
filing  of  sncn  bill  lu  the  office  of  the  clerk  of 
the  lower  court. 

2.  Under  Bams'  Rer.  St.  ISM,  i  2031.  prohib- 
iting the  receipt  of  any  deposit  by  an  inBol- 
rent  bank  from  any  person  not  indebted  to  it, 
the  indebtedness  of  the  depositor  must  be  on  a 
demand  held  bj  the  bank  scainst  SQch  deposi- 
tor, and  doe  from  blm  at  the  time  of  the  de- 
posit, and  equal  to  or  in  exceaa  of  the  amount 
deposited. 

3.  On  a  prosecution  for  Tiolating  Bums'  Rev, 
St.  1894.  I  2Q31,  prohibiting  the  receipt  by  an 
insolrent  Dank  of  a  deposit  from  a  person  to 
whom  the  bank  Is  not  indebted,  the  atato  need 
not  prove  that  the  depositor  was  not  indebted 
to  any  of  the  bank's  officers. 

4.  Under  Bnma'  Rer.  St  1804,  i  2031,  prohib- 
iting the  receipt  by  an  Insolvent  book  of  a  de- 
posit, whereby  sneh  deposit  Is  lost  to  the  de- 
positor, the  prosecntion  need  not  aver  and  prove 
tbat  the  officer  receiving  the  denosit  knew  tbat 
the  bank  was  insolvent,  as  sucn  knowledge  is 
matter  of  defense,  which  accused  may  show  to 
justify  his  act  in  receiving  the  deposit. 

5.  An  officer  of  a  bank  who  receives  a  depos- 
it when  tbe  bank  is  Insolvent,  in  violation  of 
Burns'  Rev.  St  1894,  {  2031.  Bubjectius  such 
oIBcer  to  punishment  as  for  embezzlement,  fs 
not  excusable  for  lack  of  knowledge  as  to  the 
insolvency  of  the  bank,  where  his  ignorance  of 
the  insolvency  was  due  to  bis  own  negligence  or 
fanlt 

6.  Where^  on  a  prosecntioa  for  violating 
Bams'  Rev.  St  1804.  |  2031,  prohibiting  tbe 
receiving  by  an  insolvent  bauk  of  a  deposit 
whereby  it  is  lost  to  tbe  depositor,  the  officer 
receiving  such  deposit  having  been  president 
and  director  for  three  years  previous  to  the 
receipt  of  the  deposit  and  In  continuous  con- 
trol of  the  bank,  it  will  be  presumed  that  he 
knew  of  its  insolvency,  but  such  presnmption 
may  be  rebutted  by  proof. 

Appeal  from  circuit  court,  Randolph  coun- 
ty; J.  M.  Rabb,  Special  Judge. 

Nathan  Oadwallader  was  acquitted  under 
an  indictment  for  violating  Burns'  Rev,  St 
1891,  I  2031,  dellDing  tbe  crime  of  embezzle- 
ment by  bankers  and  broken,  and  the  state 
appeals.  Sustained. 

0.  Lu  Hutchlna,  Pros.  Atty.,  Tbot.  Hutch- 
ing, JohD  W.  Ryan,  Wm.  A.  Tbon^son,  and 
W.  A.  Ketcbam,  Attj.  Gen.,  for  the  Stat& 
Enoa  I*.  Watson,  James  A.  Eagle,  John  J. 
Chen^,  and  Ilieodora  A.  Locka^,  tor  annt 
lee. 

JOBDAN.  1.  The  appellee  was  disrsed 
Indictment  with  baytns  Ttolated  flie  stat- 
ute defining  tbe  erlme  of  embcszlement 
bankers  and  bn^era.'  A  trial  hy  jnir  resnlt- 
«d  In  his  acquittal,  and  this  appeal  is  prose- 
cnted  by  tbe  state  up<m  tbe  questions  of 
law  reaerrcd  by  It  relatln  to  certain  taistme- 
^ims  glren  to  tbt  jury  by  the  low«r  coorfc 
Its  own  moUoiL  The  evidence  Is  not  In 
ih.  record.  Tboref ore*  U  the  Instructions  at 


which  the  state  complains  can  be  said  to  be 
proper,  upon  any  supposabte  eridoice  wble& 
might  have  been  Introdneed  upon  tbe  trial, 
under  the  Issues  In  the  esse,  thu  appeal  can- 
not be  sustained. 

It  Is  first  Insisted  by  the  appellee  that  ths 
bill  at  ezceptlona  embracing  the  Instmctlona 
giTen  by  the  eomt  Is  not  properly  tn  the 
record.  An  examination  of  the  transertpt  dis- 
closes that  the  verdict  ot  tte  jury  was  re- 
tamed  on  the  18th  day  ot  November,  180T; 
the  same  being  tbe  16th  Jndldal  day  of  the 
November  term,  188T,  of  tbe  Randolph  cir- 
cuit court  A  judgment  thereon  discharging 
the  defendant  was  rendered  on  the  some  day. 
The  following  entry  appears  In  the  proceed- 
ings: '*And  afterwards,  to  wit.  en  the  7th 
day  of  December,  1897.  the  same  behig  the 
82d  judicial  day  of  the  November  term,  189T, 
the  folUmlttg  bill  of  exc^tlou  was  filed  by 
tbe  prosecuting  sttomey  in  tbe  <rfBce  of  tbm 
Clerk  of  the  Rsndolph  drcolt  court**  Im- 
mediately following  this  entty  appears  tbe 
bill  of  exceptions,  containing  all  of  the  In- 
structions given  in  tbe  causeu  The  reason 
assigned  1^  coonsd  for  appellee  that  the  bai 
in  question  is  not  in  tbe  record  is  that  It  does 
not  appear  that  It  was  filed  In  the  office  of  the 
<Aerk  of  the  tower  court  TUs  insistence  la 
in  DO  manner  supported  by  the  record,  bnt. 
upon  the  contrary,  It  la  affirmatively  dlsdoo- 
ed  that  the  bill  was  signed  by  the  trial  judges 
and  filed  by  the  state  hi  tbe  office  of  tbe 
clerk,  during  the  term  In  whldi  the  csuss 
was  tried.  OmsequenOy,  under  Uie  circum- 
stances, there  can  be  no  question  bnt  what 
the  bill  is  properly  a  port  of  tbe  record. 

The  Indlctmoit  in  this  case^  among  otbsr 
things,  charges  that  appellee  was  on  tbe 
2d  day  <tf  May,  1^6;  president  of  an  inco^ 
porated  bankli«  company,  by  the  name  and 
style  of  the  Citlsens'  Bank,  situated  In  Ran- 
dolph county,  Ind.,  and  doing  a  banking  bat- 
nesa '  theretai;  that  a^^llee  <«  ttw  said  2a 
day  of  Uay,  aa  such  president,  at  the  ssld 
county  and  atate^  unlawfully,  felonlondy, 
and  fraudulently  received  from  one  Chsrks 
Shnlti  the  sum  ot  $00  as  a  deposit  In  ssld 
bank,  said  bank  at  Che  time  being  then  and 
there  Insolvent,  whidi  fiict  of  Insolvency  was 
then  and  there  well  known  to  the  aniellee;  and 
that  by  reason  of  said  InsoIveQcy  tbe  money 
so  deposited  was  lost  to  the  aald  Slnjlte,  etiL 
Section  2081,  Bums'  Rev.  St  UM,  iqion 
which  tbla  proaeeutkm  Is  baaed,  is  aa  followi: 
**If  any  bankCT.  or  broker,  or  person  or  pa- 
sons  doing  a  banking  bnaliieas,  w  any  ot&ca 
ot  any  banking  company,  or  incorporated 
bank  doing  bosUiess  In  this  stste,  shall  fraud- 
ulently receive  frwn  any  peraoe  or  peraoni, 
firm,  company  or  cwporatlon,  or  from  any 
agent  thereirf.  not  Indebted  to  aald  banker, 
broker,  banking  company  or  Incorporated 
bank,  any  money,  check,  draft  bin  ot  ex- 
change, Btodu,  bonds,  w  other  valnaUe  ttUng 
which  la  transferable  by  ddlvery,  wIicd.  sA 
tbe  time  of  receiving  such  deposit  aald  bank- 
or.  broker,  banking  eontjinny  or  iocorpocmtad 
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bank  Is  IniolTait,  whereby  the  deposit  sa 
made  shall  be  lost  to  the  depoanor,  said 
banker,  broker,  or  officer,  so  receiving  such 
deposit,  shall  be  deemed  guilty  lof\  embezzle- 
ment, and  upon  conviction  thereof,  sboll  be 
fined  In  a  sum  double  the  amount  of  the  snm 
so  embezzled  and  fraudulently  taken,  and  In 
additicm  thereto  may  be  Imprisoned  In  the 
state  prison  not  less  than  one  nor  more  than 
three  years.  The  failure,  suspension  or  In- 
Tolnntary  liquidation  of  banker,  broker,  bank- 
ing company  or  incorporated  bank,  within 
thirty  days  from  and  after  the  time  of  re- 
ceiving such  deposit,  shall  be  prima  facie  evi- 
dence of  an  Intrait  to  defraud,  on  the  part 
of  such  banker,  broker  or  officer  of  such 
banking  conpany  or  Incorporated  bank." 
The  courf  B  charge  to  the  ]ury  embraces  42 
separate  Instructions.  In  respect  to  these  the 
state  addresses  Its  objections  and  criticisms 
more  especially  to  Nos.  e,  13,  IS.  and  21.  By 
the  sixth  charge  the  court  enumerated  and 
stated  to  the  Jury  what  essential  facts  the 
state  was  required  to  establish  in  order  to 
Justly  a  oonvlctlMi  of  the  accused.  Among 
the  facta  enumerated  by  tbls  cliarge  as  nec- 
essary to  be  proven  by  the  state  In  order  to 
convict  the  defendant  are:  First,  that  at  the 
time  the  deposit  In  question  was  made  the 
bank  In  controversy  was  Insolvent;  second, 
that  at  that  time  the  depositor  was  not  in- 
debted to  said  bank;  third,  that  he  was  not 
indebted  to  any  of  the  bank's  officers;  fourth, 
that  the  defendant  knew  that  the  bank  was 
insolvent.  The  charge  closed  with  the  state- 
ment that  a  failure  by  the  state  to  establish 
any  one  of  these  facts  beyond  a  reasonable 
doubt  would  require  the  acquittal  of  the  de- 
fendant The  first  proposition  Is  a  correct 
statement  of  the  law.  The  second  may  also 
be  approved,  with  the  exception  that  the  Jury 
ought  to  have  been  advised  that  the  indebted- 
ness of  the  depositor  contemplated  by  the 
statute  in  question  must  be  upon  a  claim  or 
demaud  held  by  the  bank  against  such  de- 
positor, and  due  trom  him  at  the  time  of  the 
deposit,  and  equal  to  or  In  excess  of  the 
amonnt  deposited.  State  v.  Beach,  147  Ind. 
74,  46  K.  E.  145,  36  L.  B.  A.  179.  The  In- 
solvency of  the  bank,  end  the  absence  of  In- 
debtedness to  It  upon  the  part  of  the  d^oe- 
Itor,  as  stated,  were  both,  under  the  statute 
above  set  out,  essential  elements  of  the  al- 
leged offense  for  which  the  defendant  was 
prosecuted  in  tbls  action.  Upon  no  view  of 
tlie  case,  however,  can  the  third  and  fourth 
propositions  embraced  in  the  charge  in  con- 
troTemy  be  sustained.  While  it  Is  true  that 
It  was  Incnmbent  upon  the  state,  as  here- 
tofore  said,  in  order  to  establish  the  guilt 
of  the  accnsed,  to  prove  that  at  the  time  of 
the  deposit  the  depositor  was  not  indebted  to 
the  bank  upon  a  matured  claim  or  demand  to 
an  amount  equal  to  or  in  excess  of  the  de- 
posit, still  the  state  was  not  required  to  go 
l)eyond  this,  and  also  prove  that  such  de- 
positor was  not  Indebted  to  any  of  the  bank's 
officers.  The  trial  court  by  this  statement 
B7  N.B.-88 


to  the  Jury  Injected  Into  the  case  a  fact  not 
legitimately  at  Issue  therein,  and  one  upon 
which  the  soccessful  prosecution  of  the  de- 
fendant In  no  manner  d^ended.  In  respect 
to  the  fonrth  proposition,  it  may  be  said  that 
the  statute  upon  which  this  prosecutifHi  rests 
is  silent  In  r^ard  to  the  knowledge  of  the 
accused  party  of  the  insolvency  of  the  bank 
at  the  time  the  deposit  is  rec^ved;  and  such 
knowledge  cannot  be  said  to  be  such  an  es- 
sential fact  ot  the  offense  'as  would  require 
of  die  state,  to  allege  it  in  Its  pleadings,  and 
prove  the  same  upon  the  trial,  in  order  to 
secure  a  conviction.  The  absence  of  such 
knowledge,  however,  may  be  shown  by  the 
accused  upon  the  trial,  as  a  matter  ot  de- 
fense, to  Justify  his  act  In  receiving  the  de- 
posit when  the  bank  was  Insolvent.  There- 
fore, if,  upon  a  Consideration  ot  all  of  the 
evidence  givoi  In  a  case  upon  a  prosecu- 
tion under  the  statute  in  dispute,  It  should 
appear  that  the  accused  par^  bad  no  knowl- 
edge of  the  bank's  Insolvency  at  the  time  the 
deposit  was  made,  or  if  a  consideration  of 
the  evidence  and  all  the  legitimate  inferences 
arising  therefrom  creates  In  the  minds  of  the 
Jury  trying  the  canse  a  reasonable  doubt  as  to 
the  defendant's  knowledge  of  such  fact,  then, 
in  either  event,  he  should  be  acquitted.  If 
in  fact,  however,  the  one  accused  of  the 
crime  defined  by  tills  statute  Is  really  Igno- 
rant of  the  Insolvent  condition  of  the  bank 
at  the  time  the  deposit  is  received,  and  such 
ignorance  upon  his  part  Is  not  superinduced 
by  his  own  fault  or  negligence,  he  may  upon 
his  trial  avail  himself  of  such  want  of  knowl- 
edge as  a  defense  to  relieve  him  of  any  evil 
Intent  to  defraud,  and  thereby  be  absolved 
from  criminal  liability.  Squire  v.  State.  46 
Ind.  459;  Payne  v.  State,  74  Ind.  203;  1 
Blsh.  New  Cr.  Law,  f  303. 

By  Instruction  13  the  Jury  was  Informed 
that  the  president  of  the  bank  is  presumed  to 
know,  and  that  it  Is  his  duty  to  know, 
whether  or  not  his  bank  Is  solvent,  and  be 
is  presumed  to  know  all  that  the  books  of 
the  bank  disclose  In  regard  to  Its  liabilities, 
their  character  and  amount,  and  the  date 
of  their  maturity,  the  assets  of  the  bank, 
their  extent,  character,  and  value,  and  their 
availability  to  meet  and  pay  the  bank's  lia- 
bilities as  they  may  be  presented  to  it  in  the 
ordinary  coarse  of  its  business.  The  Instruc- 
tion closes  with  the  following  statement: 
"This,  however,  is  not  a  conclusive  presump- 
tion. If,  as  a  matter  of  fact,  from  negligence 
or  any  other  reason,  he  does  not  know  that  It 
Is  Insolvent,  he  cannot  be  criminally  respon 
aible  for  such  negligence."  The  state  as 
sails  {and  properly,  so  we  think)  this  par' 
of  the  charge  which  excuses  the  lack  ot 
Icnowledge  of  the  Insolvent  condition  of  the 
bank  upon  the  part  of  the  defendant  when  It 
appears  that  his  Ignorance  of  such  Insolvency 
Is  due  to  his  own  negligence  or  fault  By 
this  latter  instruction  the  court  after  stating 
to  the  Jury,  In  effect  at  least  that  the  de- 
fendant u  the  iwe«ld«it  at  the  bank  In  con- 
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troyersy,  was  presumed  to  kDOw  whether  or 
not  It  was  solvent,  and  that  It  was  his  duty 
to  know  snch  fact,  broadly  advises  them 
that  If  by  reason  of  the  defendant's  negli- 
gence, or  any  other  reason,  be  does  not  Imow 
that  the  bank  Is  Insolvent,  he  Is  not  criminal- 
ly responsible  under  such  circumstances. 
The  statute  under  which  the  defendant's 
bank  is  alleged  to  have  been  oi^anlzed  pro- 
vides that  the  directory  shall  elect  one  of 
their  number  president  of  the  bank,  and,  as 
the  defendant  herein  was  the  president  of 
the  bank,  It  may  be  assumed  that  he  was 
also  one  of  Its  directors.  The  very  object 
or  purpose  of  the  statute  Is  to  prevent  bank- 
ers, brokers,  and  bank  officials,  by  subject- 
ing them  to  a  criminal  prosecution,  from 
receiving  deposits  when  their  bank  is  In- 
solvent It  Is  certainly  evident  that  the  sol- 
vency or  Insolvency  of  a  banking  Institu- 
tion Is  a  matter  which  may  be  said  to  be 
peculiarly  within  the  knowledge  of  its  di- 
rectors and  its  other  managing  officers,  and 
It  may  therefore  be  presumed  that  its  di- 
rectory and  such  other  managing  officials, 
so  long  as  they  continue  to  operate  the  bank, 
know  whether  It  Is  solvent  or  insolvent  De- 
positors, as  a  rule,  have  no  means  of  ac- 
curately ascertaining  the  true  financial  con- 
dition of  a  bank,  and  they  must  necessarily 
act  upon  the  presumption  that  the  directors 
and  the  other  officers  thereof  are  not  violat- 
ing the  law  by  keeping  the  bank  open  and 
receiving  deposits  when  It  Is  Insolvent.  It 
is  the  Imperative  duty  of  such  officers,  when 
they  receive  deposits  from  the  bank's  pa- 
trons, to  know  that  the  bank  Is  solvent  if, 
under  the  circumstances,  by  the  exercise  of 
reasonable  diligence  such  fact  could  have 
been  ascertained.  If,  by  the  exercise  of 
such  diligence  In  making  an  examination 
and  Inquiry  in  respect  to  the  solvency  or  in- 
solvency of  the  bank.  Its  true  condition 
could  have  been  discovered,  then,  under  such 
fircumstances,  the  presumption  will  be  that 
they  had  knowledge  of  the  bank's  condition 
^t  the  time  the  particular  deposit  was  re- 
ceived. When  tested  by  the  rule  which  we 
assert  It  must  be  held  that  the  defendant 
m  this  case,  under  the  facts,  was  charged 
with  the  duty  of  knowing  the  condition  of 
his  bank  at  the  time  he  received  the  deposit 
In  question;  and,  If  at  that  time  It  was  In- 
solvent, the  Inference  or  presumption  would 
arise  that  he,  as  such  director  or  president 
had  knowledge  of  such  insolvency.  While 
it  Is  true  that  the  defendant  upon  the  trial 
would  be  entitled  to  rebut  or  overthrow  this 
adverse  presumption,  still  he  would  not  be 
permitted  to  avail  himself  of  his  own  negli- 
gence or  carelessness  as  an  excuse  for  want 
of  knowledge  In  regard  to  the  Insolvency 
of  the  bank.  Of  course,  If  the  accused  per- 
son is  Ignorant  of  the  Insolvent  condition 
of  the  bank,  because  sufficient  time  and  op- 
Piprtunlty  have  not  been  afforded  blm  to 
discover  Its  true  condition  t>efore  receiving 
the  deposit  a  differeDt  question  will  be  pre- 


sented. If  the  party  charged  with  a  tIo- 
latlon  of  the  statute  In  question  could  be  per- 
mitted to  shield  himself  behind  his  own 
negligence  or  carelessness,  and  thereby  ex- 
cuse his  want  of  knowledge  of  the  bank's  In- 
solvency at  the  time  the  deposit  was  receiv- 
ed, then  the  statute  which  was  designed  to 
furnish  protection  to  depositors  would  be  of 
no  avail  In  securing  such  protection.  In  the 
case  of  Meadowcroft  v.  People,  163  IlL  66,  45 
N.  E.  303,  35  L.  B.  A.  176,  the  supreme  court 
of  that  state.  In  a  prosecution  under  a  stat- 
ute which  la  substantially  the  same  as  that 
upon  which  this  prosecution  is  based,  said: 
"If  one  is  a  banker  or  person  doing  a  bank- 
ing business,  and  receives  on  deposit  the 
money  of  his  customer,  it  ts  to  be  presumed 
that  he  knows  at  the  time  of  receiving  such 
deposit  whether  or  not  he  Is  solvent  At 
all  events,  as  he  holds  himself  out  to  the 
public  and  to  his  customers  as  being  pos- 
sessed of  money  and  capital,  and  therefore 
to  be  safely  trusted.  It  is  his  duty  to  know, 
and  he  Is,  under  all  ordinary  circumstances, 
bound  to  know,  that  he  is  solvent;  and  It 
is  criminal  negligence  for  blm  not  to  know 
of  his  own  Insolvency."  It  cannot  be  pre- 
sumed that  It  was  the  Intention  of  the  legis- 
lature. In  the  enactment  of  the  statute  In 
controversy,  to  indict  a  penalty  upon  a  bank- 
er or  bank  official  for  receiving  a  deposit, 
when  at  the  time  of  receiving  the  same  be 
was  actually  ignorant  of  the  bank's  insol- 
vency, by  reason  of  his  not  being  afforded 
sufficient  time  and  opportunity  to  discover 
the  fact  before  receiving  the  deposit  See 
State  v.  Beach,  147  Ind.  74,  83,  46  N.  E.  145. 
36  L.  B.  A.  179.  It  may  be  asserted  that 
when  it  appears  that  the  person  accused  of 
violating  the  statute  In  question  is  shown 
to  have  exercised  due  diligence,  under  the 
circumstances,  to  acquaint  himself  with  the 
condition  of  the  bank,  but  nevertheless  at 
the  time  of  receiving  the  deposit  he,  consider- 
ing all  of  the  circumstances,  had  good  reasons 
to  believe,  and  did  honestly  believe,  that 
the  bank  was  solvent,  then,  under  such  cl^ 
cumstances,  he  will  be  absolved  from  crim- 
inal liability.  Squire  v.  State,  46  Ind.  459; 
Goetz  V.  State,  41  Ind.  162;  Ward  v.  State. 
48  Ind.  289;  Payne  v.  State,  74  Ind,  203. 
The  rule  which  obtains  under  such  circum- 
stances is  well  stated  by  an  eminent  anthoF 
as  follows:  "The  wrongful  Intent  being  tbe 
essence  of  every  crime,  it  necessarily  follows 
that  whenever  one  without  fault  or  careless- 
ness Is  misled  concerning  facta,  and  there- 
on acts  as  he  would  be  Justified  in  doing  were 
they  what  he  believes  them  to  be,  he  Is 
legally  innocent  the  same  as  he  Is  Innocent 
morally.  The  rule  in  morals  Is  stated  bj 
Wayland  to  be  that  If  a  man  'know  not  the 
relations  In  which  be  stands  to  others,  and 
have  not  the  means  of  knowing  tbem,  he  Is 
guiltless.  If  he  knew  them,  or  have  the 
means  of  knowing  them,  and  have  not  Im- 
proved these  means,  be  Is  guilty.*  The  legal 
mle  la  neatly  enunciated  by  Baron  Parke 
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thas;  Tbe  jrollt  of  tlie  accused  must  de- 
pend on  the  circumstanceB  as  they  appear' 
to  him.'"  1  BiBh.  New  Cr.  Law,  S  303. 
subd.  3;  Dotaon  t.  State.  62  Ala.  141.  34  Am. 
Bep.  2> 

By  charge  18  the  court  instructed  the  Jury 
that  If  they  belleTod  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant 
bad  been  a  director  and  president  of  the 
bank  In  controversy  continuously  for  three 
years  prior  to  the  day  upon  which  be  re- 
ceived the  deposit  In  question,  and  that  dur- 
ing all  of  said  time  he  was  in  the  active 
management  and  control  of  the  business  of 
the  bank,  and  If  they  further  believed  from 
tbe  evidence  that  tbe  bank  on  that  day 
was  Insolvent,  then  the  presumption  would 
be  that  the  defendant  knew  of  Its  Insolvent 
condition,  but  that  such  presumption  would 
not  be  conclusive,  and  that  It  might  be 
shown,  as  a  matter  of  fact,  that  the  de- 
fendant did  not  know  that  the  bank  was  in- 
solvent The  objection  urged  by  the  state 
to  this  charge  is  that  the  court  erred  In  ad- 
vising the  Jury  that  tbe  presumption,  under 
the  facbi  stated.  In  respect  to  the  defendant's 
knowledge  ot  the  tauolvoicy  of  tbe  bank, 
was  not  conclusive,  but  might  be  rebutted. 
The  charge  cannot  be  held  to  be  erroneous 
opon  this  ground,  for  tbe  defendant  certain- 
ly had  the  right  to  overcome  such  adverse 
presomption  by  showing  by  legitimate  evi- 
dence that  In  fact  he.  without  bis  own  negli- 
gence or  fault,  was  Ignorant  of  tbe  true 
condition  of  the  bank  at  tbe  time  the  deposit 
was  received.  It  may  be  said,  however,  in 
this  connection,  that  a  trial  court,  in  char- 
ging a  Jury  In  respect  to  the  preenmptlon  of 
a  fact,  should  not  go  further  than  to  direct 
the  attention  of  the  Jury  to  their  right  to 
draw  the  inference.  It  Is  not  proper  for  the 
court  to  attach  weight  or  value  to  such  in- 
ference or  Inferences,  as  that  Is  tbe  exclu- 
sive province  of  the  Jury.  Smith  v.  State,  58 
Ind.  340.  By  reason  of  the  errors  pointed 
out  in  tbe  charge  of  tbe  court,  we  are  com- 
pelled to  sustain  this  appeal  at  the  cost  of 
tbe  appellee.  Appeal  sustained. 

MONKS,  X.  did  not  participate  In  tbe  de- 
cision of  this  f^peal. 


OS*  Ind.  mt/t 

BARTON  T.  STATE. 
(Supreme  Court  of  iDdiaoa.    May  29,  1900.) 

CRIHINALr  lAW— APPEAI^EVIDENCB— COMPB- 
TBHCT— VITNB8SBS— IHFBAGHMENT. 

1.  Alleged  errors  in  modifyinff  and  refusing  to 
give  instmctions  requested  by  accused  cannot 
be  reviewed  where  only  the  instructions  given 
are  set  out  In  the  IhU  of  exceptions. 

2.  Bntries  in  the  order  book  of  the  court 
showing  the  forfeiture  of  defendant's  bail  are 
cotni)etent  evidence  of  his  guilt  when  ofEered  in 
connection  with  proof  of  his  flight  and  suhsc 
qoCDt  rearrest. 

3.  Testimony  of  a  prosecuting  witness  relat- 
ing to  an  immaterial  Issue  caunot  be  used  as  a 
basis  for  the  introduction  of  impeaching  testi- 
nuHiy. 


Appeal  from  circuit  court.  Wells'  county; 

E.  C.  Vaughan,  Judge. 

James  Barton,  convicted  of  assault  with 
Intent  to  commit  rape,  appeals.  Affirmed. 

Martin  &  Elchorn,  for  appellant  Wm. 
L.  Taylor,  Atty.  Gen.,  A.  M.  Walts,  Pros. 
Atty.,  Frank  O.  Dailey,  Merrill  Moores,  and 
C.  C  Hadley,  for  tbe  State. 

DOWIilNO.  J.  Appellant  was  charged  u^ 
on  afBdavlt  and  information  with  an  assault 
and  battery  with  Intent  to  commit  a  rape. 
Plea  of  not  guilty;  trial  by  Jury;  verdict 
of  guilty;  motion  tor  new  trial  overruled; 
and  Judgment  on  verdict  The  errmr  assign- 
ed on  this  appeal  Is  the  overruling  ot  the 
motl<m  for  a  new  trial.  Thirteen  reasons 
were  stated,  but  only  tbe  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  and  twelfth  are  discussed 
In  tbe  brief  for  appellant  Under  the  rule 
of  this  court  the  points  not  discussed  must 
be  regarded  as  waived.  Smldi  t.  State,  140 
Ind.  343,  39  N.  B.  1060. 

The  fifth,  sixth,  and  seventh  reasons  tot  a 
new  trial  relate  to  supposed  errors  of  tbe 
court  in  giving,  modifying,  and  refusing  to 
give  Instructions.  Tbe  condition  of  tbe  rec- 
ord is  such,  however,  that  we  cannot  review 
the  action  of  the  trial  court  In  respect  to 
these  rulings.  While  certain  Instructions  are 
properly  set  out  in  tbe  bill  of  exceptions.  It 
does  not  appear  that  these  were  the  only 
Instructions  given.  The  rule  governing  this 
court  In  criminal  cases  Is  that  unless  tbe 
biU  of  ^ceptlons  affirmatively  shows  that  It 
contains  all  the  instructions  given  by  the 
court  It  will  be  presumed  that  other  instruc- 
tions were  given  which  contained  the.  sub- 
stance of  all  Instructions  properly  asked 
for,  and  withdrawing  or  correcting  all  erro- 
neous Instructions  which  appear  to  have  been 
given.  State  v.  Wlnstandley,  161  Ind.  406, 
Bl  N.  B.  lO&i,  and  cases  cited. 

Tbe  eighth  reason  assigned  for  a  new  trial 
was  the  admission  in  tvidence  of  an  entry 
In  the  order  book  of  the  court  showing  the 
failure  of  the  appellant  to  appear  to  tbe  In- 
dictment according  to  tbe  condition  of  bis 
recognizance,  and  the  forfeiture  of  his  ball. 
This  evidence  was  Introduced  in  connection 
with  certain  oral  proof  of  the  flight  of  the 
defendant,  and  bis  subsequent  rearrest  It 
was  competent,  and,  unexplained.  In  connec- 
tion with  other  circumstances,  atforded  some 
basis  from  which  guilt  might  be  inferred. 
Hittner  v.  State,  19  Ind.  48;  Wbart.  Oc.  Ev. 
S  750,  note  0,  and  authorities  cited. 

The  ninth  reason  for  a  new  trial  was  In 
these  words:  "Because  the  court  erred  on 
tbe  trial  In  permitting  the  plaintiff  to  prove 
by  the  witness  Samuel  Valentine  tbe  letter's 
declai-atlon  to  Ed.  Zoll  of  the  situation  of 
Julia  Zoll,  the  prosecuting  witness."  The 
statement  of  this  reason  Is  so  vague  and  am- 
biguous that  the  court  might  well  have  dis- 
regarded It  on  that  account  An  examination 
of  tbe  record,  however,  discloses  that  no  dec- 
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laratlon  whatever  waa  made  by  tbe  wltnesn 
to  Edward  Zoll  lu  regard  to  the  sittution 
of  JuUa  ZoU.  All  that  appears  Is  that  in 
answer  to  a  qneatioii,  the  witness  stated  that 
he  went  to  the  residence  of  Jnlla  ZoU's  par- 
ents, and  had  a  conversation  with  Edward 
Zoll,  bat  notibl&e  said  in  that  conversation 
was  repeated. 

The  tenth  reason  for  a  new  trial  Is  not  set 
out  in  the  record. 

Tbe  eleventh  alleges  error  In  the.  action  of 
the  court  in  permitting  a  witness  (Addle  Afr 
ton)  to  testify  to  a  statement  made  by  her  to 
Edward  Zoll  and  his  wife,  the  parents  of 
the  ^secutlng  witness,  as  to  the  wherea- 
bouts of  the  lattm  shortly  after  the  felonious 
assanlt  npon  her.  The  bill  of  excepti<m8 
shows  that  no  sacta  statemoit  -vna  made. 

The  twdfth  and  last  point  presented  la 
that  the  court  erred  in  refusing  to  permit  the 
appellant  to  prove  by  one  John  Homer,  a 
witness  for  the  ^^ellant,  that  the  prosecut- 
ing witness  had  ^mlsed  to  go  buggy  tiding 
with  him  (Homer)  on  the  evening  the  crim- 
inal assault  and  battery  occurred.  Whether 
considered  as  original  proof  or  as  Impeach- 
ment testimony,  the  proffered  evidence  was 
wholly  Immaterial.  The  court  bad  permitted 
counsel  for  appellant  to  ask  the  prosecuting 
witness  whether  she  had  made  such  an  en- 
gagwent,  and  she  answered  that  she  had 
not.  The  tact  pn^osed  to  be  proved,  and  up- 
on which  the  prosecuting  witness  was  ex- 
pected to  be  contradicted,  being  an  imma> 
terlal  one,  was,  therefore,  not  a  sufficient 
basis  for  the  Introduction  of  Impeaching  tes- 
timony. Blough  V.  Farry,  144  Ind.  463,  40 
N.  E.  Ta  43  N.  E.  500;  Fazton  T.  Dye,  26 
Ind.  383;  Brown  v.  Owen,  94  Ind.  81;  Oar- 
penter  v.  Ungenfelter,  42  Neb.  728.  60  N.  W. 
1022.  82  Li.  B.  A.  422.   Judgment  affirmed. 


(U6  md.  U) 

TOWN  OP  NEWCASTLE  v.  LAKE  EBIB  & 

W.  B.  CO. 

(Supreme  Oonrt  of  ludiana,    Jane  6,  1000.) 

RAILROADS  —  CONSTRDCTION  OP  STRBBTS  — 
COHSBNT  OF  MUNICIPAUTY— PRESUMP- 
TION OF  GRANT— PLEADING. 

1.  In  an  action  by  a  city  to  compel  a  railway 
company  to  remove  its  tracks  from  its  streets, 
an  answer  is  not  demurrable,  as  not  meeting 
tbe  complaint,  because  It  does  not  deny  the 
use  of  the  tracks  for  switdiing  and  storage 
purposes,  where  defendant  claimed  a  lawful 
riglit  to  use  the  streets,  and  the  complaint  did 
not  show  any  use  of  the  street  that  would  be 
unlawful,  except  on  the  basis  that  defendant 
had  no  right  to  the  street. 

2.  Key.  St.  1881.  §  3908  (Homer's  Hev.  St 
1897,  S  3903;  Burns'  Rer.  St.  1894,  S  M53). 
authorizing  any  railroad  ctnnpany  to  construct 
its  road  upon  or  across  any  highway  which  it 
intersects,  but  requiring  it  to  restore  any  high- 
way so  intersected,  does  not  give  a  railway  com- 
pany the  right  to  construct  its  road  longitudi- 
nally on  streets  without  tbe  consent  of  the  mu- 
nicipality. 

3.  Municipalities,  under  their  general  powers, 
may  grant  railroad  companies  the  ri^bt  to  lay 
their  tracks  loneitadlnally  on  their  streets, 
where  sudi  use  does  nut  destroy  or  unreason- 


ably impair  the  street  as  a  highway  for  the 

general  public. 

4.  A  railway  company's  construction  of  its 
tracks  in  a  street,  and  their  continued  and 
peaceable  use  for  30  years  with  the  knowledge 
and  acquiescence  of  the  municipality,  raise  a 
conclusive  presumption  of  a  grant. 

Appeal  from  circuit  court,  Hancock  coun- 
ty; C.  G.  Offutt,  Judge. 

Action  by  the  town  of  Newcastle  against 
the  Lake  Erie  &  Western  Railroad  Com- 
pany. From  a  Judgment  for  defendant,  ^ain- 
tlfl  appeals.  Affirmed. 

M.  E,  Forkner  and  Mar^  &  Cook,  ft>r  ap- 
pellant John  B.  Co^rum,  Engme  H.  Ban- 
dy, W.  A.  Brown,  and  W.  E.  Hackedom,  for 
appellee. 

BAKEB,  J.  Suit  by  ^peUant  to  compel 
appellees  to  ranove  their  railroad  tracks  from 
a  street  The  complaint  in  substance,  alleges 
that  Locust  street  as  originally  platted,  was 
BO  feet  wide,  and  ran  north  and  south  from 
the  north  line  of  the  origbuU  plat  of  the  town 
of  Newcastle  to  Broad  street  which  was  the 
second  cross  street  south;  that  Locust  street 
has  been  eontinuoai^,  for  more  Oian  65  years, 
opened,  Improved,  and  maintained  as  a  public 
street  ot  fbe  town;  that  the  appeUeee  and  their 
grantors  without  right  stored  upon  the  street 
and  constructed  and  maintained,  and  appellees 
now  maintain  and  operate,  a  permanent  tide 
track  In  and  along  the  east  side  <tf  tiie 
street  from  its  uortliem  temlnus  to  Broad 
street;  that  they,  without  ri^t  cuistmcted 
and  now  maintain  a  permanent  side  tra^ 
from  ttie  northern  terminus  o^  Iiocnst  stroet 
crossing  the  alley  entering  Locust  street 
at  the  northern  tennlnus,  and  running  south, 
bearing  to  the  west  along  the  west  side  of 
Locust  street  to  within  the  llmlls  of  the 
street  a  distance  of  360  feet;  that  by  the 
construction  and  malnteiance  of  the  side 
tracks  the  northern  terminus  ot  the  street 
and  the  alley  entering  therein  are  wholly  ob- 
structed; that  appellees  use  the  tracks  for 
switching,  yard,  and  storage  purposes,  stand- 
ing their  cars  across  the  alley,  uid  en- 
croaching upon  Locust  street  limiting  Its 
width  by  the  extent  of  the  width  of  the  side 
tracks;  that  the  side  tracks  constitute  a 
permanent  and  unlawful  obstruction  of  Lo- 
cust street  and  the  Intersecting  streets  and 
alleys,  and  are  a  nuisance  to  the  cltlaens  of 
the  town  and  tbe  public  in  general,  and  by 
reason  thereof  tbe  street  eannot  be  proper^ 
Improved,  and  cannot  be  used  for  tbe  <ndl- 
nary  purposes  of  a  street;  that  appellees 
have  been  duly  notified  to  remove  thebr 
tracks  without  the  limits  of  the  street  but 
have  failed  and  refused  to  remove  them,  and 
claim  tbe  right  to  maintain  their  tracks 
within  tbe  llmlbi  of  the  street  and  to  nse 
the  same  and  appropriate  the  street  to  their 
exdtulvc  use,  to  the  Jnjiuy  of  all  the  (dtlaens 
of  the  town  and  tbe  public  goierally;  that 
to  allow  their  tracks  to  remain  In  tbe  street 
will  permanently  obstruct  the  street  and  the 
travel  thereon,  and  will  be  a  permanent  and 
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lutlac  Injury  to  the  g^enil  pnl>llc  and  the 
dtlsena  of  tbe  town.  Answer  In  general 
denial  and  two  affinnatlTe  paragraphs.  De- 
mncrer  to  each  afflrmatlTe  answer  overruled. 
R^ily  tak  denial.  Trial  by  court  Special 
finding  of  facts  and  conclusions  of  law.  Ex- 
ceptions reserved  to  each  adverse  ruling. 
Tbe  errors  assigned  are;  "Overruling  ap- 
pellant's demnrrers  to  the  afltrmatlve  an- 
swen,  orerruUng  motion  for  a  new  trial, 
and  that  the  court  erred  In  its  conclusions 
of  lav  stated  on  the  special  finding  of  facts." 

The  second  paragraph  of  answer  avers 
"tbat  swellees  for  more  than  thirty  years 
have  used  and  maintained  the  side  tracks 
and  switches  named  in  the  complaint  by 
leave  and  Ucenae  of  the  town  of  Newcastle, 
and  bare  e]q>endcd  la^  sums  of  money  in 
bunding,  maintaining,  and  equipping  said 
side  tracks  and  switches,  with  full  knowl- 
edge and  consent  of  fbe  plaintiff,  and  with* 
oat  objection  on  her  part"  Aj^Uant  claims 
that  this  ansmr  does  not  meet  the  complaint, 
because  It  neither  denies  not  Justifies  the  use 
ot  the  tracks  'for  switching,  yard,  and  stor* 
age  purposes.*'  The  complaint  shows  that 
the  town  demanded  that  appdlees  remove 
their  tracks  from  the  street,  and  that  ap- 
ptf eea  refused  because  they  claimed  to  have 
a  lawful  right  to  maintain  their  tracks  hi 
the  street  The  comidahit  does  not  show 
any  nae  of  the  street  for  switching,  yard,  and 
Btoimge  pnxposes  that  would  necessarily  be 
nnlawful,  except  on  tbe  basis  that  appellees 
haTe  no  right  hi  the  street  at  aU.  If  ap- 
pellees had  a  valid  right  to  use  the  street 
the  town's  governmental  and  police  powers 
wonM  not  be  abated  or  diminished.  Elliott 
B.  B.  1082.  Tbe  omvlalnt  however,  is 
not  based  on  appellees'  refusal  to  ob^  regu- 
lations of  the  use,  but  Is  founded  on  the 
claim  of  appellees*  usurpation.  Therefore  this 
paragraph  Is  not  a  partial  answer. 

In  Bubstance,  the  third  paragraph  of  an* 
swer  la  that  In  1868  ajq^eilees'  predecessor 
cmstructed  a  side  track  800  feet  In  lengtii 
along  the  west  aide  of  Locust  street  from  the 
main  Une  of  appellees'  rtilroad,  at  the  north- 
ern terminus  of  Locust  street,  to  Tine  street 
which  was  the  first  cross  street  south;  that 
at  Uie  same  time  appellees'  predecessor 
built  another  side  track  along  the  east  edge 
of  Locust  street  from  the  north  end  of  Lo- 
cust street  where  it  croues  appellees'  main 
track,  sooth  to  the  north  Une  of  Broad  street; 
that  la  order  to  build  this  track  it  was 
compelled  to,  and  did,  build  a  high  embank- 
ment  on  and  along  the  east  side  of  Locust 
street  and  lay  Its  tracks  on  the  embank- 
ment thns  built;  that  the  track  was  laid  In 
1866,  and  forms  the  west  bank  of  a  ravine; 
that  they  have  shice  that  time  kept  up  and 
maintained  the  side  tracks,  at  a  large  ex- 
penditure of  money,  without  any  objectlcm 
by  appellant;  that  the  ride  tracks  are  not 
now,  and  never  have  been,  any  impediment  or 
obatmction  to  the  free  use  of  Locust  street 
by  the  genera]  putdle;  that  the  side  tracks 


'were  built  at  a  great  cost  and  have  been 
maintained  and  repaired  at  a  large  expense 
each  year  shioe;  that  they  are  now,  and  al- 
ways have  been,  necessary  to  the  proper 
management  of  awellees'  road  and  Its  busi- 
ness; that  for  more  than  SO  years  appellant 
has  stood  by,  with  full  knowledge  of  all  the 
facts,  without  any  objection.  The  court 
found  the  existence  of  Locust  street  as  stat- 
ed in  the  com;dalnt;  that  the  street  was  laid 
on  the  edge  of  a  ravine;  that  In  1868  ap- 
pellees' predecessor  buUt  a  side  track  akmg 
the  east  side  of  Locust  street  and  within 
the  platted  limita  tiiereof,  by  ccmstructlng  an 
embankment  from  10  to  12  feet  high,  which 
was  on  a  level  with  tiie  street  and  formed 
a  bed  and  retaining  wall  for  the  street;  that 
this  east  side  track  did  not  encroach  upon 
the  traveled  portion  of  the  street;  and  has 
never  Interfered  with  or  diminished  tbe 
travel  upon  tiie  street  or  the  means  of  travel 
thereon;  that  hi  1868  appellees'  predecessor 
bultt  a  depot  and  platform,  up<Hii  piling.  In 
the  ravine,  Just  east  of  this  east  dde  track, 
which  has  been  continuously  used  as  a 
freight  depot  since  1809;  that  at  about  the 
same  time  appellees'  predecessor  constructed 
its  west  Bide  track,  but  no  part  thereof  Is 
now,  or  ever  has  been,  withfai  the  limits  of 
Locust  street  except  40  feet  of  the  east 
rail  at  Qie  soutii  md;  that  all  that  part  of 
Locust  street  lying  west  of  the  west  rail 
of  the  east  side  track  li  of  the  average  width- 
of  86  feet  and  Is  convenient  for  travel;  that 
the  idde  tracks  were  constructed  at  a  cost 
of  ¥2.000.  and  the  d^^ot  $800.  and  have  been 
maintained  at  an  annual  expense  of  9280; 
that  the  side  tracks  have  been  nsed  In  the 
ordinary  course  of  buslnras,  and  In  a  rea- 
sonable and  proper  manner;  that  the  side 
tra<^B  and  depot  have  heen  regularly  listed 
for  taxation  for  state,  county,  and  munici- 
pal purposes;  tiiat  neldier  the  town  nor  any 
of  Its  ofllcen  has  ever  made  any  objection . 
to  the  side  tracks  bting  so  located,  or  to  the 
uses  made  thereof,  but  the  town  and  Its 
offlcen  have  stood  1^  for  more  than  SO  years, 
havtaig  full  knowledge  that  the  companies 
had  e^^Nided  their  mon^  In  constructing 
and  nudntahiing  the  side  tracks  and  Sepat^ 
and  exacting  municipal  taxes  theremi.  On 
ttiese  tacts  the  court  concluded  that  the  law 
was  with  the  appellees.  Appellant  claims 
that  under  the  third  paragrejA  of  answer 
and  the  findhig  of  facts,  appellees  have  no 
right  to  maintain  their  aide  tracks  In  Lo- 
cust street  Appellees  contend:  First  that 
the  statute  for  the  organization  of  railroad 
oompanles  gives  them  tbe  right  to  go  upon 
streets  without  the  consent  of  the  muiUcl- 
pallty;  and,  second,  that  if  a  grant  from 
the  municipality  were  necessary,  appellant 
Is  estopped  from  denying  that  a  grant  exists. 

The  fifth  subdivision  of  section  8908,  Rev. 
St  1881  (section  3903.  Homer's  Rev.  St  1897; 
secUon  M53,  Burns'  Rev.  St  1894),  relating 
to  the  guieral  powera  of  railroad  companies, 
reads:    "To  construct  Its  road  upon  or 
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'  acitffis  any '  stream  of  water,  water-coarse^ 
road,  highway,  railroad  or  canal,  n>  as  not  to 
Interfere  with  the  free  use  of  Hie  same,  which 
the  route  of  Its  road  shall  Intersect,  In  such 
manner  as  to  afford  security  for  life  and 
property;  but  the  corporation  shall  restore 
the  stream  or  water-conrse,  rood  ot  high- 
way, thus  Intersected,  to  Its  former  stat^ 
or  in  a  snffldent  manner  not  to  necessarily 
Impair  its  usefulness  or  injure  Its  franchises." 
The  control  of  streets,  as  well  as  of  all 
oQier  public  hlgbways,  Is  primarily  In  the 
legislature.  But  the  legislature  has  dele- 
gated to  municipalities  the  ezcIuMve  control 
of  thete  streets  and  all^.  As  the  legisla- 
ture gave,  so  that  body  may  take  away  or 
modl^,  the  power.  There  is  no  doubt  of  the 
legislature's  authority  to  grant  railroad  com- 
panies the  right  to  lay  their  tracfes  longitu- 
dinally upon  the  streets  of  a  munldlpallty 
without  its  consent  or  over  Its  oh]ecti«i. 
DUl.  Mun.  Corp.  i  701;  EUiott,  B.  B.  |  1076; 
Olty  of  GUnton  T.  Cedar  Baplds  &  SL  B. 
a  Oo.,  24  Iowa.  466;  Chicago.  N.  ft  B.  W.  B. 
Co.  T.  Mayor  of  Newton,  86  Iowa,  299;  In- 
gram T.  Chicago,  D.  ft  M.  B.  Ca,  38  Iowa, 
669;  Cook  T.  Chicago,  M.  ft  St  P.  B,  Ca,  83 
Iowa,  278,  49  N.  W.  92;  Borough  of  Mlllvale 
T.  Evergreen  By.  Co.,  181  Pa.  8t  1,  18  Atl. 
993.  7  L.  B.  A.  SG9.  The  question  is,  to 
what  extent  does  the  statute  above  quoted 
impair  the  control  of  a  mnnlcipality  over  its 
own  streets?  If  the  words  "to  construct  Its 
road  upon  or  across  any  highway"  were  not 
limited  by  any  other  parts  of  the  sentence, 
it  might  be  claimed  that  railroad  cmnpanles 
were  given  the  i-Ight  to  go  upon  highways 
longltudmally.  But  they  are  limited  to  go- 
ing upon  or  across  any  highway  that  their 
railroads  intersect,  and  are  commanded  to 
restore  to  its  former  state,  as  nearly  as 
practicable,  any  highway  thus  Interaected. 
The  legislature  may  wdl  have  believed  that 
It  was  proper  and  necessary  for  railroad  com- 
panies to  have  the  light  to  cross  streets 
without  the  consent  of  the  municipality,  and 
at  the  same  time  that  It  was  neither  proper 
nor  necessary  for  them  to  have  the  power  to 
occupy  streets  longitudinally;  and  the  sen- 
tence, as  a  whole,  indicates  that  such  was  the 
legislative  Intent  The  word  "upon"  Is  not 
eliminated  by  the  construction;  for  the  leg- 
islature, if  It  chose,  might  have  restricted 
the  right  to  cross  a  highway  to  going  under 
or  over  it  and  not  upon  it  at  grade.  '*The 
usual  and  ordinary  powers  of  municipal  cor- 
porations to  regulate  streets  and  keep  them 
free  from  obstructions  are  not  sufficient  it  Is 
believed,  to  empower  them  to  authorize  the 
use  thereof  for  the  purpose  of  constructing 
and  operating  thereon  a  steam  railway,  as 
these  powers  are  not  to  be  enlarged  by  con- 
struction, and  were  not  conferred  for  this 
purpose."  Dili.  Mun.  Corp.  {  705.  If  the 
question  were  an  open  (me  in  this  state,  it 
would  be  well  to  Inquire  If  DUlon  has  not 
enunciated  the  correct  rule.  But  by  a  long 
line  of  decisions  It  seems  to  have  been  thor^ 


oughly  settled  that  municipalities  In  this 
state,  under  their  gmeral  powers,  have  au- 
thority to  grant  railroad  companies  the  right 
to  lay  their  tracks  kmgltndlnally  npoa  a 
street  provided  that  the  use  does  not  de- 
stroy or  unreasonably  Impair  the  street  as  a 
highway  for  the  general  public.  BlUott  B. 
B.  S  1089.  In  Tate  v.  Railroad  Co.,  7  Ind. 
479,  it  was  said,  "Nor  is  it  intended  to  inti- 
mate that  It  is  not  in  the  power  of  ihe  city 
to  authorise  the  railroad  company  to  lay  a 
track  at  the  grade  of  Williams  street  <nd 
thus  use  it  for  flie  pass^ie  of  their  cara  in 
common  with  other  public  and  private  con- 
veyances. To  that  extMit  the  municipal  an- 
thori^  may  be  conceded."  The  court  said 
In  Indianapolis  ft  C.  B.  Co.  v.  State.  87  Ind. 
489:  "We  are  of  the  opinion  that  Oie  com- 
mon council  of  a  city  have  no  authority  to 
make  contracto  for  the  sale  or  letting  ct  any 
public  street  or  any  portion  thereof.  They 
may.  It  la  true,  gnnt  an  easanent  m  tbe 
street  to  a  railroad  company,  to  use  tbe 
street  In  common  with  the  public."  From 
Bnrkam  v.  Bailway  Ca,  122  Ind.  844,  28  N. 
B.  799:  '^e  bave  no  doubt  that  an  abut- 
ting owner  has  a  proprietory  right  In  the 
street,  of  which  he  cannot  be  deprived  with- 
out compensation.  But  It  by  no  means  fol- 
lows from  tills  that  a  dty.  In  granting  a 
right  to  B  railroad  company  to  wsb  a  street 
derives  the  abutter  of  his  property.  Tbe 
grant  by  the  municipal  corporation  transfen 
no  proprietory  rights  of  the  abutter.  It  sim- 
ply granto  the  privilege  the  dty  has  power 
to  grant  In  granting  sach  a  privilege  a  dty 
exerdses  a  power  delegated  to  It  by  tte  sov- 
ereign, and  It  Is  not  liable  for  exerdeing 
such  a  power."  The  same  doctrine  Is  ex- 
pressly or  Impliedly  recognized  in  the  fol- 
lowing cases:  Protsman  v.  Ballroad  Ca,  9 
Ind.  467;  Ballway  Oo.  v.  Boden,  10  Ind.  96; 
Ralboad  Ga  v.  O'Dally,  12  Ind.  651;  Cox  v. 
BallFcud  Co.,  48  Ind.  178;  Ballway  Co.  v. 
Smith,  62  Ind.  428;  Ballroad  Co.  t.  Scott,  74 
Ind.  20;  Stote  v.  LouIsviUe,'  N.  A.  ft  G.  By. 
Ca,  86  bid.  114;  Klstner  v.  City  of  Indian- 
apolis. 100  Ind.  210;  White  v.  Railroad  Ca. 
122  Ind.  817,  28  N.  E.  782.  7  L.  B.  A.  257; 
BaUway  Co.  v.  Biaert  127  Ind.  156,  26  N.  E. 
769;  HauB  v.  BaUroad  Co.,  188  Ind.  807,  87 
N.  E.  806.  These  decisions  cover  a  period  of 
more  tlian  40  j^rs,  and  the  doctrine  has  be- 
come a  rule  of  property.  Nearly  every  town 
and  city  In  the  state  has  a  railroad  runnioi; 
longitudinally  along  some  street  It  la  too 
lato  now  to  Inquire  into  the  Justness  and  va- 
lidity of  tbe  rule. 

Tbe  finding  does  not  state  that  appelleeB' 
predecessor  entered  upon  Locust  street  under 
a  grant  from  the  munlcIpaUy.  From  this, 
appellant  argues  that  the  tracks  are  now  un- 
lawfully In  the  street  and  that  the  town  is 
not  estopped  from  requiring  their  removsL 
It  Is  true  that  Uie  facts  {beaded  in  the  third 
paragraph  o£  answer  and  the  facto  found  by 
the  court  do  not  constitute  an  estoppd  Iv 
conduct    There  was  no  concealment  or 
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misrepreseutatlon  bj  the  town.  Nor  did  the 
other  elements  of  estoppel  by  conduct  exist 
Abicht  V.  Searls  (Sup.)  57  N.  B.  246.  But  the 
question  Is  whether  appellant  is  not  estopped 
hr  Its  laches;  that  is,  whether  appellees  have 
not  acquired  a  prescriptive  right.  Appellant 
says  that  the  constructlcin  and  maintenance 
of  the  tracks  in  the  street  without  an  ex- 
press grant  from  the  town  constituted  a  pub- 
lic'nuisance  per  se,  and  that  no  right  by  pre- 
scription could  be  acquired.  A  particular 
method  of  construction  or  operation  may  be  a 
nuisance,  but  the  mere  fact  that  a  railroad  is 
constructed  In  a  street  does  not  make  it  a 
□ulsance.  State  t.  Louisville,  N.  A.  &  C.  R. 
Co..  86  Ind.  114.  The  legislature  has  given 
the  company  the  power  to  accept,  and  the 
municipality  to  grant,  the  right  to  lay  tracks 
in  the  street.  City  of  Valparaiso  v.  Bosarth, 
153  Ind.  536,  65  N.  R  439,  and  the  cases 
therein  cited,  which  hold  that  a  structure 
built  upon  a  street  by  a  private  person  is  a 
public  nuisance  per  se,  and  that  no  prescrip- 
tive right  would  accrue  from  any  length  of 
user,  are  not  applicable.  The  private  struc- 
ture is  a  nuisance  i>er  se  because  the  law 
would  not  permit  the  municipality  to  author- 
ize Its  erection.  Prescription  Is  the  pre- 
sumption of  a  grant.  There  can  be  no  pre- 
sumption of  a  grant  if  the  alleged  grantor  is 
Licking  in  legal  capacity,  and  if  the  subject- 
matter  of  the  grant  is  unlawful.  No  length 
of  user  would  give  a  railroad  company  the 
absolute  ownership  of  a  street,  for  that  is  not 
the  municipality's  to  grant  Railroad  Co.  v. 
Ross.  47  Ind.  But  property  that  a  mu- 
nicipality has  the  power  to  convey  may  be 
acquired  from  It  by  prescription.  City  of 
Bedford  v.  Wlllard,  133  Ind.  502,  33  N.  E. 
3G8.  3G  Am.  St.  Rep.  563,  and  note.  In  Jor- 
^ensen  v.  Squires,  144  N.  Y.  280,  39  N.  E, 
3T3,  and  in  People  v.  Collls  (Sup.)  45  N.  Y. 
Supp.  282,  it  was  held  that  the  legislature 
having  authorized  municipalities  to  grant 
proi>erty  owners  the  right  to  build  and  main- 
tain certain  structures  in  the  streets,  the  con- 
tinued use  of  such  a  structure  for  more  than 
20  years,  with  the  knowledge  and  acquies- 
cence of  the  municipality,  raised  the  concln- 
sire  presumption  of  a  grant  If  the  grant  in 
this  case  be  considered  in  the  uature  of  a 
mere  license,  it  has  -become  irrevocable  by 
reason  of  appellees'  expenditures  with  the 
knowledge  of  appellant.  Buchanan  t.  Hail- 
road  Co.,  71  Ind.  265;  Joseph  v.  Wild,  146 
Ind.  249,  45  N.  E.  467,  and  cases  there  col- 
lated. 

None  of  the  matters  presented  In  the  mo- 
tion for  a  new  trial  is  material.  The  con- 
trolling facts  in  the  case  are  undisputed. 
Appellees'  possession  extended  over  a  period 
of  30  years.  It  was  peaceable.  It  was  con- 
tinuous. It  was  open  and  known  to  appel- 
lant. It  was  exclusive  to  the  same  extent 
It  would  have  been  exclusive  under  an  ex- 
press grant;  that  Is,  the  towu,  by  an  express 
grant,  could  not  deprive  Itself  of  govern- 
mental and  police  powers  over  the  part  of 


the  street  occupied  by  the  tracks.  It  was  ad- 
verse (that  is,  the  use  was  such  as  would 
have  exposed  appellees,  at  any  time  within 
20  years,  to  an  action.  If  in  fact  they  did  not 
have  an  express  grant),  and  the  open  domin- 
ion of  the  tracks,  and  the  return  thereof  for 
taxation,  were  as  high  evidences  of  a  claim 
of  right  as  any  that  would  follow  posscbslon 
under  an  opress  grant  Judgment  affirmed. 


(IH  Ind.  6»} 
SHENKENBEROBB  T.  ^TATB. 
(Snpreme  Court  of  Indiana.    May  29,  1900.) 

APPEAL  AND  ERROR— GROUNDS  FOR  REVIEW 
—RESERVATION— HOMICIDE  —  DYING  DECIA- 
RATIONS— BEST  EVIDENCE— NEW  TRIAL— RE- 
FUSAL TO  STRIKE  OUT  INCOMPETENT  BVI- 
DENCB  —  INSTRUCTIONS  —  SEPARATION  07 
JURY— MISCONDUCT  OP  COUNSEL. 

1.  Aq  offer  of  proof,  and  an  ezc«)tion  to  Its 
refusal,  made  after  a  qneation  bad  been  pro- 
pounded to  a  witness,  objected  to,  and  the  ob- 
jection was  snstained,  and  an  exception  reserved 
to  the  ruling,  did  not  reserve  the  question  of  the- 
admissibility  of  the  proposed  proof,  for  review 
by  the  appellate  court 

2.  A  dying  declaration  Is  admlsdble  la  evi- 
dence in  a  murder  case,  although  not  made  in 
the  preseoce  of  defendant. 

.'J.  In  a  murder  case,  it  is  not  error  to  over- 
nile  an  objection  to  testimony  of  the  dying 
declaration  of  deceased  on  the  ground  that  the 
written  statement  U  the  beat  evidence,  where 
tliere  has  been  no  evidence  that  decedent's  dee- 
lamtions  were  reduced  to  writing. 

4.  A  ground  of  objection  to  testimony  objected 
to  in  the  trial  court  on  another  ground  cannot 
be  ursed  for  the  first  time  on  appeal  as  a 
ground  for  reversal, 

5.  A  dying  deolnration  of  a  deceased  person 
to  the  effect  that  she  knew  that  her  mother-in- 
lfl.w  (defendant)  hod  poisoned  her,  and  that 
ttuit  was  the  way  she  met  her  death,  Is,  in 
form,  the  statement  of  a  fact,  and  not  an  ex- 
pression of  opinion,  and  is  admissible. 

fl.  In  a  prosecution  for  murder,  where  defend- 
ant is  charged  with  poisoning  her  daughter-in- 
law,  the  dyiti^  declaration  of  deceased  in  refer- 
ence to  her  impending  death,  that  "It  was  a 
strange  death  to  die,  to  be  poisoned  by  her 
mother-in-law,"  is  merely  the  statement  At  a 
fact,  and  hence  Is  admissible. 

7.  The  supreme  court  on  appeal  win  not  re- 
view a  goestion  as  to  the  admismbility  of  evi- 
dence, where  no  objection  was  made  thereto  on 
the  trial,  nor  any  motion  to  strike  out  made. 

8.  It  was  not  error  for  the  trial  court,  in  a 
murder  case,  to  refuse  to  instruct  that  testi- 
mony of  dying  declarations  made  by  deceased 
was  not  BO  satisfactory  as  the  evidence  of  wit- 
nesses appearing  personally,  and  it  shoald, 
tiiercfore,  ne  carefully  scrutinized,  since  such 
instruction  tends  to  cast  suspicion  on  the  evi- 
dence. 

0.  The  court,  in  a  morder  case,  refused  to 
give  instructions,  requested  by  defendant,  that: 
""Where  a  criminal  esse  is  tried  by  a  jury,  the 
law  contemplates  the  concurrence  of  twelve 
minds  in  the  condasioD  of  gnilt,  before  a  con- 
viction can  be  bad,  and  that  each  jnror  must  be 
satisfied  beyond  a  reasonable  doubt  of  the  de-  . 
fendant's  guilt  before  he  eon,  under  his  oath,  ' 
consent  to  a  verdict  of  gnlity,  and  that  each 

iuror  should  feel  the  responsibility  resting  on 
im  as  a  member  of  the  body,  and  uiould  realize 
that  his  own  mind  must  be  convinced  beyond  a 
reasonable  doubt  of  the  defendant's  guilt  before 
he  can  consent  to  a  verdict  of  gniity;  and  if 
any  one  of  the  jury,  after  having  duly  con- 
sidered all  of  the  evidence,  nnd  after  having 
consulted  with  his  fellow  jurymen,  entertain 
such  reasonable  doubt,  the  ^ury  cannot,  in  such 
case,  find  the  defendant  gmlty."  The  court  in-  , 
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structed  the  jury  tiiat  "from  aU  the  evi- 
dence in  the  case,  yoa  each  beliere,  aa  jnron, 
beyond  a  reasonable  doubt,  that  the  defendant 
committed  the  acts  of  which  she  is  accused,  m 
manner  and  fonn  as  charged,"  then  to  find  her 

Siltj.  HWd,  that  it  was  not  error  to  refnse 
fendant's  request,  since  the  Instruction  given 
properly  expressed  the  idea  that  each  of  the 
jurors  must  be  convinced  of  defendant's  guilt 
berond  a  reasonable  doubt  before  they  can 
convict,  and  the  instntction  requested  would 
have  but  tended  to  confuse  the  jury. 

10.  Objection  that  the  court  allowed  a  separa- 
tion of  the  jnrr  during  the  trial  of  a  prosecu- 
tion for  murder,  when  the  court  was  adjourned, 
cannot  be  first  made  on  appeal. 

11.  Defendant  in  a  murder  case,  on  appeal, 
cannot  predicate  error  on  mlacondact  of  coun- 
sel for  the  state  in  Us  ckwlng  argument,  where 
the  statement  objected  to  was  withdrawn  by 
the  court  trom  the  consideration  of  the  jury, 
and  defendant  made  no  motion  to  set  aside  the 
submission  and  to  discharge  the  jury,  but  pei^ 
mitted  the  matter  to  drt^ 

Appeal  from  drcuit  court,  Ollnton  county; 
James  V.  Kent,  Judge. 

Sarah  Bhenkenbei^ar  was  convicted  of  mnr- 
det  In  the  first  degree,  and  ai^eals.  Affirmed. 

Brumbaugh  &  Combs,  for  appellant  Wm. 
L.  Taylor,  Atty.  Gen.,  Merrill  Moores,  and 
0.  a  Hadle^,  for  Ute  State. 

DOWLING,  J.  Indictment  for  murder  In 
the  first  degree,  by  administering  poison. 
Pleas  of  not  guilty  and  Insanity.  Verdict 
of  guilty,  and  punishment  fixed  at  imprison- 
ment for  life.  Motion  for  a  new  trial  over- 
ruled, and  Judgment  on  verdict.  The  errors 
aaslgned,  and  not  waived,  call  in  question 
the  action  of  the  court  In  overruling  appel- 
lant's motion  for  a  new  trial. 

The  specific  charge  contained  In  the  Indict- 
ment la  that  the  appellant,  Sarah  Shenken- 
berger,  on  the  2Sth  day  of  August,  1898,  at 
the  county  of  Clinton,  la  the  state  of  Indiana, 
unlawfully,  feloniously,  purposely,  and  with 
premeditated  malice,  killed  and  murdered  one 
Belle  Shenkenberger,  by  then  and  there  fe- 
loniously, etc.^  administering  to  the  said  Belle 
Shenkenberger  a  deadly  [wison,  commonly 
called  "arsenic,"  which  the  said  Belle  Shen- 
kenbei^er  then  and  there  received  at  the 
hands  of  the  said  Sarah  Shenkenberger  and 
swallowed,  and  by  reason  thereof  died;  the 
said  Sarah  Shenkenberger  then  and  there 
well  knowing  the  said  arsenic  to  be  a  dead- 
ly poison,  and  wickedly  Intending  thereby, 
feloniously,  etc.,  to  kill  and  murder  the  said 
Belle  Shenkenberger.  A  brief  narrative  of 
the  material  facts  shown  by  the  evidence 
win  perhaps  render  more  easily  intelligible 
the  points  necessary  to  be  examined  ha  this 
opinion.  The  appellant  at  the  time  named 
la  the  indictment  was  about  55  years  of  age, 
was  a  married  woman,  and  was  living  with 
her  husband  in  the  town  of  Frankfort,  in 
Gllnt(m  county,  Ind.  Belle  Shenkenbei^:er, 
the  [>erson  alleged  to  have  been  [raisoned  by 
her,  was  the  wife  of  a  son  of  the  appellant, 
who  appears  to  have  been  a  shiftless  and 
roving  character,  without  means  or  regular 
employmrat  and  with  little  Indlnatlon  to 


provide  for  his  family.  As  the  result  of  his 
improvidence  and  neglect  his  wife,  during 
a  lai^  part  of  her  married  life,  was  com- 
pelled to  make  her  home  with  his  parents; 
going  away  with  her  husband  several  times, 
but  as  often  returning  to  their  house.  On 
the  30th  of  July,  1898,  after  a  short  absence. 
Belle  Shenkenberger,  with  an  infant  son. 
came  back  to  the  residence  oC  the  appellant 
She  was  pregnant,  and  her  health  was  not 
good.  August  1st  she  had  a  miscarriage, 
which  left  her  greatly  prostrated.  Her  weak- 
ness continued,  with  occasional  periods  of 
Improvement  in  her  condition,  but  during  a 
considerable  part  of  the  time  she  was  con- 
fined to  her  room  or  bed.  The  appellant 
cooked  for  her,  did  her  washing  and  ironing, 
and  waited  upon  bee.  For  a  few  days  be- 
fore the  death  of  Belle  Shenkenberger,  her 
own  mother  and  a  neighbor  or  two  assisted 
appellant  in  nursing  and  taking  care  of  ber. 
On  the  19th  of  August  1896.  appellant  pur- 
chased at  a  drug  store  a  nickel's  wwth  of 
arsenic  ostensiUy  for  the  purpose  of  poison- 
ing rats  and  a  dog  owned  by  a  neighbor.  A 
part  of  the  arsenic  was  thus  used,  and  the 
residue  was  placed  by  appellant  In  a  bottle 
containing  some  kind  of  liquid,  which  she 
deposited  in  a  closet  August  25,  1898,  ap- 
pellant prepared  a  tumbler  of  broken  Ice  and 
water  for  her  daughter-in-law,  put  a  spoon 
in  It.  and  placed  It  within  ber  reach.  Belle 
Shenkenberger  ate  :fome  of  the  ice,  and  drank 
a  portion  of  the  water.  Afterwards,  discov- 
ering a  white  powder  In  the  glass,  she  called 
the  attention  of  her  mother,  Mrs.  Mabala 
Sheridan,  to  the  powder,  and  the  latter  poured 
the  remainder  of  the  contents  of  the  tumbler 
Into  a  bottle.  On  the  same  day  Belle  Shen- 
kenberger was  removed  from  appellant's 
house  to  the  residence  of  a  sister  in  the 
same  town,  and  two  days  afterwards  she 
died.  The  symptoms  of  the  deceased,  and 
the  character  of  her  sufferings,  indicated  ar- 
senical poisoning.  The  appearance  of  the 
body  upon  a  post  mortem  examination  cod- 
flrmed  the  accuracy  of  those  Indications.  Ad 
analysis  of  the  stomach  and  its  contents  re- 
vealed the  presence  of  about  17  grains  of 
arsenic.  An  analysis  of  the  water  poured 
from  the  tumbler  into  the  bottle  at  the  time 
the  deceased  called  attention  to  the  white 
powder  in  the  glass  resulted  In  the  discovery 
of  about  7  grains  of  arsenic.  The  dying  dec- 
larations of  the  deceased  were:  "I  know 
that  my  motber-lu-law  poisoned  me.  That 
Is  the  way  I  meet  my  death;"  and,  •  • 
to  be  poisoned  by  my  mother-in-law,"— the 
preceding  part  of  the  latter  sentence  having 
been  stricken  out  by  the  court  The  appel- 
lant offered  herself  as  a  witness,  and  was 
examined.  She  denied  the  charge  against  her, 
and  gave  a  full  and  circumstantial  account 
of  her  relations  to  her  daughter-dn-Iaw  and 
her  conduct  towards  her.  It  was  Insisted  on 
behalf  of  the  appellant  that  there  was  no 
proof  of  ill  feeling  between  her  and  the  de- 
ceased, that  they  had  lived  together  peace- 
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ably,  that  appellant  had  no  motlre  for  the 
crime  of  which  she  was  accused,  and  that 
there  was  no  proof  connecting  the  appellant 
with  the  death  of  her  danghterlu-law.  On 
the  other  hand,  counsel  for  the  state  con- 
tended that  the  appellant  and  her  husband 
were  In  straitened  circumstance s,  and  unable, 
wltbont  great  Inconvenience,  to  support  the 
deceased  and  her  child;  that  the  a]K>ellant 
disliked  the  deceased,  and  bad  made  threats 
against  her;  that  she  -wished  to  get  rid  of 
the  burden  of  keeping,  nursing,  and  main- 
taining her;  and  that  the  direct  and  clrcnm- 
stantlal  evidence  in  the  case  was  conclusive 
of  the  guilt  of  the  appellant  No  question 
is  made  here  as  to  the  snfflclency  of  the 
4Tldence  to  sustain  the  verdict.  We  have 
examined  It,  howevt^r,  with  the  utmost  care, 
and  are  of  the  opinion  that  It  fully  Justified 
the  Jury  In  finding  the  appellant  guilty  as 
dbarged  in  the  indictment. 

The  exclusion  of  evidence  offered  by  appel- 
lant is  complained  of  as  error,  but,  under 
the  well-settled  rules  of  appellate  procedure, 
the  appellant  is  not  in  a  position  to  present 
these  rulings  of  the  trial  court  for  review. 
In  each  instance  the  bill  of  exceptions  shows 
that  counsel  for  appellant  pn^oonded  a  ques- 
tion to  the  witness  on  the  stand,  that  the 
state  objected,  that  the  court  sustained  the 
objection  to  the  question,  and  that  appellant, 
by  her  counsel,  excepted  to  the  ruling  of 
the  court  After  this  adverse  ruling,  and 
the  exception  to  it  the  olCer  to  make  the 
proof  In  response  to  the  question  followed, 
the  offer  was  refused,  and  there  was  an  ex- 
ception by  the  appellant.  In  Deal  v.  State, 
140  Ind.  SS4,  371,  39  N.  E.  8S0,  and  Gunder 
T.  TibbUtB,  158  Ind.  581,  007.  608,  65  N.  E. 
762,  It  was  held  that  such  procedure  does  not 
raise  any  question  as  to  the  admissibility 
of  the  proposed  testimony.  In  Qunder  v. 
Tibbitts.  1S3  Ind.  607.  608,  66  N.  B.  768, 
the  reason  why  no  question  Is  raised  Is  thus 
stated:  "The  reception  to  the  mllnff  In  sus- 
taining the  objection  to  the  question  ivesents 
DO  question,  because  no  offer  to  prove  by  the 
answer  to  the  pending  question  was  made. 
The  exception  affirmed  that  the  court  had 
then  and  there,  by  its  ruling  la  sustaining 
the  objection,  committed  an  error.  Ho  sub- 
sequent action  of  appellants  could  make  the 
ruling  erroneous,  if  it  was  not  so  at  the 
time.  Now,  when  the  question  was  no  longer 
pending,  the  subsequent  offer  to  prove  amount- 
ed to  nothing.  An  exceptlcm  can  be  reserved 
only  to  the  action  of  the  court  to  allow  a 
witness,  duly  swwn  and  present  to  answer 
a  question.  It  has  been  repeatedly  decided 
that  the  only  proper  practice  is  to  propound 
the  question  to  the  witness  on  the  stand, 
and.  If  objection  to  the  question  Is  made, 
to  state  to  the  court  what  the  examiner  pro- 
poses to  prove  by  the  witness'  answer  to 
the  qoestloo,  and  then.  If  the  objection  Is 
sustained,  to  reserve  an  exception  to  the  rul- 
ing of  the  court  on  the  question.  Judy  v. 
Cltiieii.  101  Ind.  18;  Highman  v.  Vanosdol, 


101  Ind.  160;  Glpe  v.  Oummlns,  110  Ind. 
511,  19  N.  E.  466;  Spence  v.  Board,  117  Ind. 
673,  18  N.  E.  513;  Kern  v.  Brldwell,  119  Ind. 
226.  21  N.  E.  661;  La  Plante  t.  State,  152 
Ind.  80,  52  N.  E.  462;  Sauntman  t.  Maxwell 
(Ind.  Sup.)  64  N.  E.  897,  401;  Bailway  Oo. 
T.  De  Banm,  2  Ind.  App.  281,  28  N.  E.  447; 
Bank  t.  Stanley,  4  Ind.  App.  218.  80  N.  E. 
799."  See.  also,  Whitney  t.  Stftte  (Ind.  Sup.; 
last  term)  67  N.  E.  396. 

Counsel  for  appellant  next  Insist  that  the 
court  erred  In  admitting  in  evidence  the  dy- 
ing declaration  of  Belle  Sbenkenberger.  as 
testified  to  by  H.  C.  Sheridan.  The  evi- 
dence given  by  said  witness,  and  appellant's 
objection  thereto,  as  shown  by  the  record, 
are  as  follows:  "Q.  You  may  state  what 
she  [Belle  Sbenkenberger]  said,  now,  al>out 
the  cause  of  her  death.  (Defendant  by  ber 
couQsel,  objected  to  the  question  for  the  rea 
son  that  It  Is  a  statement  made  In  the  ab- 
sence of  the  defendant;  that  It  is  merged  in 
the  written  declaration;  that  the  written 
statement  is  the  best  evidence,  if  there  is  one. 
The  court  overruled  the  objection,  to  which 
ruling  of  the  court  defendant  by  ber  coun- 
sel, at  the  time  excepted,  and  the  witness 
answered.)  A.  She  said:  *I  know  that  my 
mother-in-law  poisoned  me.  That  Is  the  way 
I  meet  my  death.'  Q.  Did  she  say  anything 
about  Its  being  a  strange  death  to  die?  A. 
Yes,  sir;  she  gave  the  expression.  This  was 
a  strange  death  to  die.'  (On  motion  of  de- 
fendant this  answer  was  stricken  ont)  Q. 
What  was  the  remainder  of  that?  A.  To  be 
poisoned  by  ber  mother-in-law.  (Defendant, 
by  her  counsel,  moved  to  strike  the  last 
answer  from  the  record,  for  the  reason  thatv 
It  is  the  expression  of  an  opinion  or  conclu- 
sion. The  court  overruled  the  motion,  ta 
which  ruling  of  the  court  defendant  by  her 
counsel,  at  the  time  excepted.)"  To  render 
a  dying  declaration  admissible,  it  Is  not  nec- 
essary that  it  be  made  In  the  presence  of 
the  defendant  It  may  be,  and  generally  is, 
made  In  his  absence.  There  was  no  evi- 
dence or  admission  that  the  declaration  tes- 
tified to  by  the  said  witness  was  reduced  to 
writing.  It  is  evident  that  the  objection  to 
the  first  question  propounded  was  properly 
overruled. 

It  is  argued  by  counsel,  in  their  brief,  that 
the  dying  declaration  proved  by  the  answer 
of  the  witness  to  the  first  question  was  the 
expression  of  an  opinion  or  conclusion,  and 
not  the  statement  of  a  fact  No  such  ob- 
jection, however,  was  made  to  said  testi- 
mony In  the  trial  court  &nd  it  cannot  be 
made  here  for  the  first  time.  Were  the  ques- 
tion properly  before  us,  we  would  feel  con- 
strained to  decide  that  the  statement:  "I 
know  that  my  mother-in-law  poisoned  me. 
That  Is  the  way  I  meet  my  death,"— waa,  in 
form,  at  least  the  statement  of  a  fact 

Apiiellant  by  her  counsel,  moved  to  strike- 
from  the  answer  to  the  second  question  the- 
words,  "To  be  poisoned  by  her  mother-in- 
law,"  for  the  reason  that  It  was  the  exprea- 
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slon  of  an  opinion  or  conclusion.  Tlie  over- 
ruling of  tills  motion  was  properly  assigned 
as  a  cause  for  a  new  trial.  It  Is  true  that 
matters  of  opinion  contained  In  a  dying  dec- 
laration are  not  admissible,  and  that  tbe 
statement  must  be  such  as  would  have  been 
competent  If  tbe  declarant  were  sworn  aa 
a  witness.  Montgomery  t.  State,  80  Ind.  338; 
Boyle  T.  State,  97  Ind.  322;  Boyle  v.  State, 
105  Ind.  469,  5  N.  B.  203;  Whart.  Cr.  Bt. 
(9th  Ed.)  g  294.  Tbe  difficulty  Is  not  in  de- 
termining the  rule,  but  in  Its  application. 
In  Boyle  V.  State,  97  Ind.  322;  Id.,  105  Ind. 
469,  5  N.  E.  203,— the  declarant,  answering 
tbe  question,  "What  reason,  if  any,  bad  the 
man  for  shooting  you?— said:  "Not  any  that 
I  know  of.  He  said  he  would  shoot  my 
damned  heart  out."  It  was  held  that  this 
answer  was  not  the  expression  of  an  opin- 
ion. In  Brotberton  t.  People,  75  N.  T.  159, 
tbe  deceased  at  first  did  not  recognize  the 
person,  who  was  disguised,  but  said,  "When 
be  [the  latter]  drew  his  pistol  and  com- 
menced bis  pranks,  he  knew  it  was  the 
prisoner."  Held  not  an  opinion,  and  admis- 
sible. In  Wroe  t.  State,  20  Ohio  St  460,  tbe 
declarant,  In  speaking  of  tbe  fatal  wound, 
said  "It  was  done  without  any  provocation 
on  bis  part"  Tbe  court  held  that  the  same 
was  not  an  expression  of  an  opinion,  say- 
ing, "Whether  there  was  provocation  or  not 
is  a  fact  not  stated.  It  is  true,  in  tbe  most 
elementary  form  of  which  It  is  susceptible, 
but  sufficiently  so  to  be  admissible  as  evi- 
dence." Tbe  statement  of  the  deceased  in 
People  v.  Abbott  (Cal.)  4  Pac.  799,  was  that 
"tbe  man  cut  blm  with  a  knife,  and  he  had 
no  cause  for  It  whatever,"  and  It  was  held 
the  statement  of  a  fact  The  statement  of 
the  dying  person  in  State  t.  Nettlebush,  20 
Iowa,  257,  was  in  answer  to  a  question 
whether  the  shot  was  accidental  or  Inten- 
tional, and  the  answer  was  that  It  was  in- 
tentional. The  evidence  was  held  compe- 
tent In  Payne  t.  State,  61  Miss.  161,  it  was 
held  that  tbe  statement  of  the  deceased  that 
tbe  defendant  shot  bim  without  cause  was 
not  tbe  expression  of  an  opinion.  In  Ful- 
ler V.  State  (Ala.)  23  South.  688,  the  dying 
declaration  was:  "Mr.  Fuller  cut  him  to 
death  for  nothing.  That  be  went  to  loose 
the  mule,  and  Fuller  came  up  and  cut  him 
in  tbe  neck.  That  bis  knife  was  never  open, 
and  that  be  did  not  cut  Fuller's  bat"  Held 
admissible.  It  was  held  in  State  v.  Reed 
(Mo.  Sup.)  38  S.  W.  574,  that  a  dying  decla- 
ration that  the  deceased  was  not  armed  at  the 
time  he  was  shot  by  the  accused  was  ad- 
missible. In  SuUlran  v.  State,  102  Ala.  135, 
15  South.  264,  the  declaration:  "He  cut  me 
for  nothing.  I  never  did  anything  to  him," 
-was  admitted.  In  Jordan  v.  State,  81  Ala. 
20,  1  South.  577,  the  words  were,  "Jule  shot 
me,  and  Handy  cut  me,  all  for  nothing," 
and  were  held  to  be  competent  as  facts.  In 
Walker  v.  State,  89  Ark.  221.  tbe  declaration 
was.  "Nick  Walker  shot  me."  It  was  proved 
that  tbe  declarant  was  shot  through  an 


auger  hole  at  night  The  evidence  waa  beid 
to  be  competent,  and  tliat  it  was  to  be  dealt 
with  by  the  Jury.   In  State  t.  demons,  51 
Iowa,  274,  1  N.  W.  546,  the  declaration  was: 
"Ed.  Clemons  shot  me.   Ain't  that  right?" 
Held  competent;  the  court  saying  that  the 
testimony  is  to  be  excluded  "only  when  the 
declaration  shows  upon  Its  face  that  it  is 
a  mere  opinion;"  and  that  It  is  for  tbe  jury 
to  say,  on  the  whole  evidence.  If  the  de- 
ceased Intended  to  state  a  fact.   In  State  v. 
Saunders,  14  Or.  300,  12  Pac.  441,  the  decla- 
ration was,  '^e  shot  me  down  like  a  dog," 
and  It  was  held  competent   In  White  v. 
State,  100  Ga.  659,  28  8.  B.  423.  It  was  de~ 
cided  that  the  declaration,  "He  shot  me 
down  like  a  dog,"  was  admissible.   In  Rich- 
ards V.  State,  82  Wis.  172,  51  N.  W.  652.  a 
declaration  that  the  declarant  was  stabbed 
without  provocation  was  held  competent 
In  Roberts  v.  State,  5  Tex.  App.  141,  the 
statement  was,  "Sam  Roberts  killed  me  for 
nothing."   Held  the  statement  of  a  fact,  and 
not  an  opinion,  and  admissible.   In  State  v. 
Arnold,  13  Ired.  184,  tbe  declaration  was, 
"A.  B.  has  shot  me  or  killed  me,  and  none 
other."   The  court  said:   "It  must  be  pre- 
sumed that  the  declarant  Intended  to  state 
a  fact  tmd  not  an  opiniMi.   That  It  did  not 
appear  that  deceased  knew  or  could  know 
tbe  facts  seems  to  go  to  the  credit  &nd  not 
to  the  competency,  of  the  declarations.  As 
they  purport  In  themselves  to  disclose  tbe 
fapts,  the  court  was  bound  to  submit  them 
to  the  jury."   In  State  t.  OUe,  8  Wash.  12, 
35  Pac.  417,  tbe  declaration.  "They  butch- 
ered me,"  was  held  admissible  as  the  state- 
ment of  a  fact   In  State  v.  Mace,  118  N.  C. 
1244,  24  S.  E.  798.  the  declaration,  '^e  mur- 
dered me,"  was  held  admissible.   In  Lips- 
comb V.  State,  76  Miss.  659,  23  South.  210, 
230,  the  declaration,  "Dr.  Lipscomb  has 
killed  me,— has  poisoned  me  with  a  capsule 
he  gave  me  to-night"— was  held  to  be  the 
statement  of  a  fact  bjiH  not  an  opinion,  and 
therefore  competent  testimony.  Whitfield, 
J.,  speaking  for  the  court  aa  to  the  admia- 
slbllity  of  the  dying  declaration,  said:  "Any 
process  of  reasoning  whicb  seeks  to  dlstln- 
gulah  between  the  statement.  'Dr.  Lipscomb 
poisoned  me  with  a  capsule  he  gave  me  to- 
night* and  'Dr.  Lipscomb  killed  or  shot  me.* 
seemed  to  be  a  refinement  not  only  too  un- 
certain and  visionary  to  serve  In  the  prac- 
tical administration  of  justice,  but  esseQ- 
tlally  Inaccurate."   The  expression  "to  be 
poisoned  by  my  motber-in-law."  is  a  mere 
repetition  of  tbe  first  part  of  the  declaration, 
"My  motb^-ln-law  poisoned  me."  and  is  fn 
efTect  the  same.   Such  expression  Is  no  more 
the  statement  of  an  opinion  that  are  ttie 
declarations,  "He  shot  me,"  "He  murdered 
me,"  "He  butchered  me,"  "He  cat  me," 
whicb  have  been  held  admissible  In  many 
cases.  Tbe  court,  therefore,  did  not  err  in 
overruling  the  motion  to  strike  the  last  an- 
swer of  the  witness  from  tbe  record. 
It  is.  also  Insisted  that  the  court  wred  in 
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permitting  the  witness  Elmer  B.  Sberldan, 
who  was  also  present  when  said  dying  dec- 
laration was  made,  to  give  the  same  In  evi- 
dence. Said  witness  testified  that  the  declar- 
ant said  "she  had  been  poisoned  I^  her  moth- 
er-ln-law."  The  record  does  Hot  show  that 
any  objection  was  made  to  the  Introduction 
ot  this  evidence,  or  that  any  motion  was 
made  to  strike  It  out  No  question  concern- 
ing the  BdmlsslblUly  of  said  evidence,  there- 
fore, 18  presented  for  our  consideration. 

It  la  next  contended  that  the  court  ened 
in  refusing  to  give  to  the  jury  Instruction 
No.  3  requested  by  appellant  This  Instruc- 
tion, after  stating  certain  matters  which  the 
Jury  should  talie  into  consideration  in  de- 
termining the  weight  of  the  dying  declara- 
tion given  in  evidence  by  the  state,  concluded 
as  follows:  "So  I  Instruct  you  that  this  class 
of  evidence  Is  not  so  satisfactory  as  the  evi- 
dence of  the  witnesses  upon  the  stand,  and  It 
should  therefore  be  carefully  scmtiulzed." 
In  Doles  v.  State,  97  Ind.  561,  the  court  in- 
structed the  jury  that  dying  declarations 
should  be  weighed  by  the  ordinary  rule  gov- 
erning the  admission  of  other  evidence. 
Counsel  for  the  defendant  urged  that  the 
court  should  have  said  that  "such  declara- 
tions should  be  cautiously  received  and  care* 
fully  acmtinized."  In  overruling  the  objec- 
tion to  the  instruction  as  given,  this  court 
said,  "The  caution  and  care  with  which  dying 
dedaratlona  should  be  received  and  scrutiniz- 
ed seem  to  us  to  be  questiws  for  the  court 
upon  preliminary  proof,  but  when  they  are 
received  and  admitted,  their  credibility  and 
weight  are  the  principal  questions  for  the 
jury."  See,  also,  Dubose  t.  State  (Ala.; 
1899)  20  South.  185.  It  la  a  weU-estabUshed 
rule  In  this  state  that  an  instruction  contain- 
ing language  which  casts  suspicion  upon  or 
disparages  or  discredits  any.  class  of  evidence 
Is  erroneous.  Sater  r.  State,  06  Ind.  382; 
Line  T.  State.  61  Ind.  172;  Lewis  v.  Christie. 
90  Ind.  377,  381,  383;  Fhich  v.  Berglns,  89 
Ind.  '^;  Davis  v.  Hardy,  76  Ind.  272;  Gar- 
field y.  State.  74  Ind.  60.  The  said  third  In- 
struction clearly  violated  thla  rule,  and  the 
court,  therefore,  did  not  err  In  refusing  to 
give  the  same  to  the  jury. 

The  sixth  Instruction  requested  by  the  ap- 
pellant was  as  follows:  "Where  a  criminal 
cause  is  tried  by  a  jury,  the  law  contemplates 
the  concnrrence  of  twelve  minds  In  the  con- 
clusion of  guilt  before  a  conviction  can  be 
had.  Each  juror  must  be  satisfied  beyond  a 
reasonable  doubt  of  the  defendant's  guilt  be- 
fore be  can,  under  his  oath,  consent  to  a  ver- 
dict of  guilty.  Each  Juror  should  feel  the 
responsibility  resting  upon  him  as  a  member 
of  the  body,  and  should  realize  that  his  own 
mind  must  be  convinced  beyond  a  reasonable 
doubt  of  the  defendant's  guilt  before  be  can 
consent  to  a  verdict  of  guilty.  If  any  one 
of  the  jury,  after  having  duly  considered  all 
of  the  evidence,  and  after  having  consulted 
with  his  fellow  jurymen,  entertain  such  rea- 
sonable doubt  the  jury  cannot  in  such  case 


find  the  defendant  gi^lty."  The  court  re- 
fused to  give  the  Instruction,  and  such  re- 
fusal was  assigned  as  one  of  the  reasons  for 
a  new  trial.  It  Is  said  on  behalf  of  the  a{>- 
pellant  that  an  Instruction  substantially  like 
this  received  the  sanction  of  this  court  In 
Castle  V.  State,  70  Ind.  146,  and  that  the 
cases  of  Olem  v.  State,  42  Ind.  420,  Stltz  v. 
State,  104  Ind.  359,  4  N.  E.  146,  and  Parker 
V.  State,  136  Ind.  284,  35  N.  E.  1106.  sustain 
the  claim  of  the  appellant  that  the  instruc- 
tion should  have  been  given.  The  instruc- 
tion refused  combines  a  part  of  the  charge 
held  proper  in  Castle  v.  State,  supra,  with  a 
portion  of  the  reasoning  of  the  court  in  that 
case.  In  Castle  v.  State  the  appellant  com- 
plained that  none  of  the  charges  given  by 
the  court  embodied  the  Idea  that  each  jurcM: 
must  be  satisfied  by  the  evidence  of  the  guilt 
of  the  defendant  before  a  conviction  could 
be  had.  The  court  sustained  that  view,  and 
decided  that  the  proposition  contained  In  the 
InstructlcHi  asked  for.  viz.  that  "if  any  one  of 
the  jury,  after  having  duly  considered  all  of 
the  evidence,  and  after  having  consulted  with 
his  fellow  jurymen,  entertains  such  reason- 
able doubt  the  jury  cannot  In  such  case  find 
the  defendant  guilty,"  was  correct  In  point 
of  law.  In  aem  v.  State.  42  Ind.  420,  the 
trial  court  had  advised  the  jury  that  "no 
number  of  minds  can  agree  upon  a  multi- 
tude of  facts,  such  as  this  case  presents, 
without  some  yielding  of  the  judgment  of  in- 
dividuals upon  the  evidence,  some  deference 
to  the  opinions  of  others,— without  wliat  some 
might  call  compromise  of  different  views.. 
No  man  who  is  unwilling  to  do  this,  with- 
in reasonable  limits,  and  without  a  sacrifice 
of  conscience,  ought  to  have  a  place  in  the 
jury  box  or  be  a  member  of  any  delibera- 
tive body."  In  disapproving  this  instruction 
the  court  said:  "Each  juror  must  act  upoa. 
his  own  judgmwt  of  the  facts  as  they  are 
presented  to  him  in  the  evidence  adduced, 
and  cannot  rightfully  yield  his  honest  con- 
victions to  those  of  some  one  else,  or  even  to 
those  of  all  the  oth«r  members  of  the  jury. 
•  •  •  It  Is  the  duty  of  jurors  to  consider 
carefully  every  part  of  the  evidence,  and,  if 
necessary,  reconsider  It,  and  to  hear  and  con- 
sider the  views  and  arguments  of  their  fel- 
low Jurors;  but  at  last  each  one  of  them 
must  act  upon  his  own  judgment  and  not 
upon  that  oi  another."  In  Stltz  v.  State,  104 
Ind.  359.  4  N.  E.  145,  it  Is  said:  "There  can. 
be  no  conviction  of  a  crime  unless  all  the 
jurors  are  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  the  accused."  In  Par- 
ker V.  State.  136  Ind.  284,  36  N.  B.  1105,  the 
law  Is  thus  stated:  "We  think  the  court  also 
erred  In  refusing  to  instruct  the  jury,  as 
prayed  by  the  appellants,  that  so  long  as 
any  juror  entertained  a  reasonable  doubt  of 
their  guilt  they  could  not  be  convicted.  The* 
jurors  should  have  been  instructed  as  to  their 
individual  responsibility."  The  rule  to  be  de- 
duced from  the  decisions  Is  that  in  a  criminal 
case  the  defendant  is  entitled  to  the  benefit 
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of  an  Instrnctlon  to  tbe  effect  that  each  Ju- 
ror must  be  satisfied  by  the  evidence  of  the 
Cullt  of  the  defendant,  beyond  a  reasonable 
doubt,  before  he  can  consent  to  a  rerdlct  of 
guilty.  A  glance  at  the  Instruction  tendered 
by  flie  appellant  shows  that  this  Idea  or 
proposition  Is  three  times  repeated,  In  sligbt- 
ly  -varying  language.  Such  needless  repeti- 
tions are  calculated  to  make  erroneous  Im- 
pressions upon  the  minds  ctf  tbe  jurors,  and 
are  universally  condemned.  They  may  serve 
to  render  a  charge  more  striking  or  persua- 
sive, but  their  result  Is  tbe  undue  emphasis 
of  tbe  proposition  so  reiterated.  It  Is  well 
settled  that,  when  a  legal  preposition  has 
been  once  clearly  stated.  It  Is  not  error  to 
refuse  to  repeat  It  in  different  phraseology. 
The  form  of  expression  In  a  special  Instruc- 
tion proposed  by  counsel  may  be  much  more 
forcible  and  Impres^ve  than  that  adopted  by 
the  court,  but  it  does  not  follow  that  such 
form  Is  to  be  preferred,  or  that  It  states  the 
law  more  correctly.  When  a  special  Instruc- 
tion Is  presented,  tbe  material  point  Is  tbe 
Idea  embodied  in  It,  and  not  the  language 
used  to  express  that  Idea.  In  every  case  the 
court  has  the  right  to  choose  its  own  mode  of 
expression,  and  to  clothe  its  Ideas  in  such 
words  08  It  deems  suitable.  In  tbe  special 
Instruction  under  examination  tbe  single 
legal  proposition  Is  that  each  Juror  must  be 
■atlsflcd  of  the  guilt  of  the  defendant,  be- 
yond a  reasonable  doubt,  before  be  can  con- 
tent to  a  verdict  of  conviction.  This  Is  a 
correct  statement  of  tbe  law.  The  only  In- 
iiulry  then  la  whether  this  proposition  was 
or  was  not  contained  in  the  charge  as  given. 
The  court  uaed  this  language:  "I  Instruct 
you  that  If,  from  all  the  evidence  In  the  case, 
yon  each  believe,  as  Jurors,  beyond  a  rea- 
sonable doubt,  that  the  defendant  commit- 
ted tbe  acts  of  which  she  is  accused.  In  man- 
ner and  form  as  charged  In  the  Indictment,** 
etc.  In  our  opinion,  this  instruction  suCB- 
dently  advised  the  Jury  as  to  their  individual 
responsibility,  and  that  each  of  them  must 
be  so  convinced  before  be  could  consent  to 
a  Tffldlct  of  conviction.  No  complaint  la 
made  that  the  Jury,  as  a  body,  were  not 
folly  and  properly  instructed  that  they  must 
be  satisfied  by  the  evidence  of  the  guilt  of 
tbe  defendant,  beyond  a  reasonable  doubt, 
before  they  could  convict  her.  This  admonl- 
tI<Hi  was  repeated  throughout  tbe  charge,  and 
fai  connection  with  every  aspect  of  the  case. 
The  objection  taken  to  the  decision  of  tbe 
eonrt  Id  refusing  to  give  the  special  Instruc- 
tion asked  for  is  that  tbe  Idea  of  the  Indl- 
Tldual  responsibility  of  the  Jurors  was  not 
f&ade  prominent  enough.  In  this  view  we 
•cannot  concur.  In  our  opinion,  the  language 
«mployed  by  the  court  was  better  adapted 
"to  convey  to  the  Jurors  an  adequate  Idea  of 
-their  duty  than  that  proposed  by  appellant 
The  latter  was  calculated  to  create  an  im- 
pressl(»i  that  the  court  Itself  entertained 
-doubts  as  to  the  guilt  of  the  prisoner,  and 
<Mred  tbe  ooUecUve  opinion  of  tbe  Joiy.  It 


might  easily  have  been  nnderstood  u  an  In- 
timation to  one  Of  more  of  the  Jurors  to  wltb- 
bolA  his  or  their  assent  to  a  verdict  of  guilty. 
The  Instruction  asked  for  Informed  the  Jury 
that.  If  any  one  of  them  entertained  a  reason- 
able doubt  upon  the  evidence,  "tbe  Jury  In 
such  case  cannot  find  the  defendant  guilty." 
The  sentence  quoted  la,  to  say  the  least,  an 
Inaccurate  and  misleading  statement  of  the 
law.  In  connectlcm  with  an  instruction  as  to 
the  effect  of  the  existence  of  a  reasonable 
doubt  In  the  mind  of  oue  or  more  of  tbe 
Jurors,  the  proper  charge  Is  that  the  Juror 
or  Jurors  entertaining  such  doubt  cannot  con- 
sent to  a  verdict  of  guilty.  The  result,  under 
such  circumstances,  la  a  disagreement  of  tbe 
Jury,  and  nothing  more.  Tbomp.  Char.  Jur. 
pp.  118.  120,  121;  State  v.  Hamilton.  S7  Iottq. 
690,  11  N.  W.  5;  Tbomp.  Trials.  »  2320- 
2331;  WachBtetter  v.  SUte,  09  Ind.  2-M; 
Goodwin  V.  State,  96  Ind.  550;  Campbell  v. 
People.  109  111.  500;  Haney  v.  Caldwell,  43 
Ark.  1S4;  Sadler  v.  Sadler,  16  Ark.  C2S: 
Hanger  v.  Evins,  88  Ark.  334;  Merrltt  t. 
Merritt,  20  111.  05,  80;  Roe  v.  Taylor,  45  111 
485;  Dunn  t.  People,  109  HI.  6S5;  Hamilton 
V.  People,  29  Mich.  173;  People  T.  Cowgill, 
93  CaL  590,  29  Pac.  228;  Gardiner  v.  Si:u<> 
U  Ma  97;  State  v.  Roberts,  15  Or.  187.  i:; 
Pac.  890;  11  En&  PL  &  Prac  pp.  288-290 
and  notes. 

The  appellant  next  claims  that  tbe  coun 
erred  In  iwrmlttlng  the  Jury  to  separate  at  li.- 
adjournmenta  during  the  trial,  and  that  six- 
was  prejudiced  thereby.  In  the  absence  oi 
anything  In  the  record  showing  the  contrar>*, 
she  must  be  presumed  to  have  consented  to 
such  separation.  No  objection  to  such  pro 
ceeding  of  the  court  was  made  by  appellant, 
and  consequently  the  question  la  not  before 

OS. 

In  the  last  place  a  reversal  Is  demanded  on 
account  of  the  alleged  misconduct  of  counsel 
for  tbe  state  In  tbe  closing  argument  The 
statements  objected  to  were  promptly  with- 
drawn by  tbe  court  from-  the  consideration 
of  the  Jui-y.  No  inotlon  to  set  aside  tbe 
submission  and  to  discharge  the  Jary  was 
made,  but  upon  such  withdrawal  the  appel- 
lant permitted  the  matter  to  drop.  This 
course  having  been  pursued,  no  available  er- 
ror appears  in  the  record.  Blame  State 
and.  Sup.)  56  N.  B.  771;  Dehler  t.  State 
(Ind.  App.)  53  N.  B.  830.   Judgment  aCOrmed. 


(1E6  Ind.  671) 
TATLOB  «t  «L  T.  CANADAT.i 
(Supreme  Ooart  of  Indiana.  Juae  6;  lOOOi) 

ACTION  BY  RBCBIVER8— PLBADmO— AX.LEOA- 
TION  OF  AUTHORITY— TRIAI^APPEAL  AND 
ERROR-EXCEPTIONS  —  RECORD  —  EVIDENCE 
—JUDICIAL  NOTICE. 

1.  In  an  action  by  a  recover  to  eoioin  the 
colloctioD  of  promissory  notes  asslgiiod  by  thr. 
bank  for  which  hp  Is  rooclrer,  the  eotnplalnt  al- 
leged  that  he  was  duly  and  legally  appointed 
by  tbe  court  Id  which  his  action  was  brought, 
in  an  action  witbiD  the  court's  jurisdiction,  a.ni 
that  In  the  order  of  Us  appointment  Iw  was 

>R^Mrio«  dwled.  n  N.  a.  KL^ 
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commanded  to  reduce  to  Dossesaloii  all  the 
property,  rights,  crediti,  ana  choaes  in  action 
•c^  erery  dcicription,  and,  as  such  recetver,  to 
bring  and  maintain  In  liia  own  indiTidnal  name 
any  action  necessarT'  In  the  diecharse  of  his  dn* 
ties  as  such  receirer.  Held  a  sufficient  aver- 
ment of  authoritr  to  bring  the  action. 

2.  A  special  findiac  which  stated  that  a  cer- 
tain bank  was  insolrent,  and  had  done  and 
committed  acta  of  insolvency,  waa  not  bad,  as 
stating  a  condnalon  of  law,  since  the  eonrt  1> 
not  reqnired  to  state  evidentiary  facts  in  • 
finding,  and  a  statement  of  the  fact  of  lusol- 
Tency,  or  the  commfwion  of  acts  of  Insolvency, 
waa  the  statement  of  inferential  facta  drawn 
from  the  evidentiary  fact. 

8.  A  Joint  exception  to  more  than  one  concln- 
fllon  of  law  In  a  special  finding  mast  fail,  if 
any  one  of  the  conclusions  is  snffijclent. 

4.  A  bill  of  exceptions  filed  on  the  IQth  day 
of  October,  to  the  overruling  of  motions  for  a 
new  trial,  which  rulings  were  made  on  the 
20th  day  of  July,  being  the  122d  judidal  day 
of  the  March  term,  was  filed  too  late,  within 
Bums*  Rev.  St  1801,  f  688  (Horner's  Bev.  St. 
4  626),  providing  that  exceptions  must  be  made 
and  filed  in  the  same  term  as  the  dedsion  is 
filed,  onless  time  is  extended  by  leave  of  court. 

5.  Judidal  notice  will  be  taken  that  the  19th 
day  of  October,  1697,  on  which  exceptions  were 
filed,  was  a  day  of  ttw  September,  and  not  of 
the  March,  term  of  court 

Appeal  from  circuit  court,  Bandolph  coun- 
ty; H.  B.  Shlveley,  Judge. 

Action  by  Jesse  Oanaday,  receiver  of  Otl- 
nns'  Bank  of  Unlcm  Qfty,  against  Ferry  A. 
Taylor  and  others,  to  enjola  collection  of  cer- 
tain notes.  From  a  Judgment  in  t&vor  of 
plalntltr,  defendants  appeal.  Affirmed. 

Cheeney,  Macy  &  Goodrich,  Engle  &  Par- 
ry, and  Shockney  &  Shockney,  for  appellants. 
W.  A.  Thompson,  for  ^pellee. 

HADLEY,  J.  This  action  Is  to  enjoin  the 
collection  of  certain  promissory  notes  assign- 
ed by  the  Cltlsena'  Bank  <tf  Union  Olty  to  ap- 
pellant Taylor,  treasurer  of  Union  City.  In 
aUeged  violation  of  secticm  2934^  Bams'  Bev. 
St.  1894.  Trial,  and  finding  and  Ju^ment 
for  the  plalntur.  Separate  assignments  of 
-error  call  In  question  the  sufficiency  of  the 
■complaint,  the  correctness  ot  the  conclusions 
•of  law,  and  the  action  of  tbe  court  in  over- 
ruling appellants'  several  motions  for  venire 
de  novo  and  for  a  new  trial. 

Tbe  special  finding  discloses  the  following 
facts:  The  Cltixens'  Bank  of  Union  City  was 
legally  organized  March  27,  1803,  under  the 
provisions  of  an  act  of  the  general  assembly 
-approved  February  7,  1873  (Acts  1873,  p.  21), 
as  a  bank  of  discount  and  deposit  and  did 
business  as  a  bank  of  discount  and  deposit 
from  the  date  of  its  organization  to  the  6th 
-day  oS  May,  1886,  when  its  doors  were  closed, 
and  the  appellee  was  thereafter  duly  ap- 
pointed and  qualified  as  receiver,  and  took 
-charge  of  its  assets  for  administration.  On 
Jannary  2,  1895,  appellant  Taylor  was  by 
the  city  council  appointed  treasurer  of  Union 
City  to  succeed  Rosser,  resigned,  and,  in  set- 
tlement with  Rosser,  Taylor  accepted  a 
■check  drawn  upon  the  Citizens'  Bank  of 
■Vaiou  City  for  the  full  amount  due  the  city 


from  the  retiring  treasurer;  "nils  check 
Taylor  deposited  with  the  dthsems*  Bank,  and 
opened  with  the  bonk  a  general  account  In 
the  name  of  P,  A.  Taylor,  treasurer,  and 
from  time  to  time,  up  to  and  including  May 
1,  1896,  deposited  with  the  bank,  and  had 
placed  to  his  said  account  all  the  money 
that  came  to  his  baiLds  as  treastirer  ot  the 
city,  amounting  in  all  to  $41,610.57,  and 
against  which  deposits  he  from  time  to  time 
during  all  of  said  period  drew  checks  in  dis- 
charge of  the  liabilities  of  the  city,  and  which 
were  paid  upon  presentation,  amouptlng 
all  to  $32,181.96.  The  officers  and  directors 
of  the  bank  were  sureties  np<Hi  Taylor's  of- 
ficial bond,  and  had  knowledge  that  the  m(m- 
ey  Taylor  so  deported  with  the  bank  was 
not  his  individual  money,  but  money  belong- 
ing to  the  city  ot  Union  City.  All  the  money 
so  deposited  by  Taylor  was  Intended  by  him 
and  received  by  tbe  bank  as  general  deposits 
subject  to  dieck,  and  was  mingled  l)y  the 
bank  with  Its  own  funds  and  with  the  mon- 
eys of  other  general  depositors,  and  used  by 
the  bank  as  its  own  money.  Taylor  at  no 
time  loaned  any  part  of  the  moneys  so  de- 
posited by  him  to  the  bank  or  other  party. 
On  May  2,  1896,  there  was  owing  Tayl<»- 
from  the  bank  a  balance  of  $8^a36,  which 
he  was  entitled  to  draw,  and  on  that  day 
Taylor  drew  and  presented  his  check  on  the 
bank  for  the  full  amount  of  the  city's  bal- 
ance. The  bank  paid  no  money  on  the  chedb, 
but  In  ilea  thereof  Cadwallado',  as  president 
and  on  behalf  of  the  bank,  turned  over  and 
assigned  to  Taylor  promissory  notes  and  bills 
receivable,  afto:  the  same  had  been  Indorsed 
on  behalf  of  the  bank  by  Bdgar,  cashier, 
amoimtlng  In  the  aggregate  to  $8,426.13, 
which  notes  were  assigned  by  the  bank  and 
accepted  by  Taylor  in  full  settlement  of  said 
balance  due  himself  and  tbe  dty.  and  to 
secure  and  make  Taylor  and  the  city  safe  on 
account  of  said  depMlts,  and  on  account  ot 
the  Indebtedness  of  the  bank  to  Taylor  as  a 
depositor.  Taylor  8id>mitted  said  notes  to 
one  McMaban,  who  was  at  the  time  a  mem- 
ber of  tbe  dty  council  and  chairman  of  the 
finance  committee,  and  also  a  director  of 
the  bank,  for  examination,  and  afterwards, 
on  May  4tb,  Taylor  returned  all  of  the  notes 
to  the  bank  but  one,  and  received  from  the 
bank  other  notes  of  the  bank  Indorsed  as  in 
the  first  instance.  In  lieu  thereof,  sufficient  to 
cover  said  balance,  less  $1,000  cash  then  paid 
on  account  of  said  balance.  At  the  time  of 
this  last  transaction  It  was  agreed  between 
the  bank  Cadwallader,  president,  and  Tay- 
lor that  Taylor  should  continue  to  draw  his 
checks  upMi  the  bank  for  the  current  liabili- 
ties of  the  city,  and  that  such  checks  should 
be  paid,  and,  as  fast  as  the  checks  thus  paid 
should  equal  a  note  or  notes  so  assigned, 
Taylor  should  return  such  note  or  notes  to 
the  bank.  The  Indorsement  and  transfer  of 
said  notes  and  bills  by  said  bank  to  Taylor 
was  accepted  by  Taylor  and  made  by  the 
bank  for  tbe  purpose  of  giving  Tfgrlor.  as 
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treunrer^of  Union  City,  a  preference  ova 
the  other  creditors  of  the  bank.  Before  Rn7 
of  Bald  notes  bad  been  as^gned  to  Taylw 
said  CltlRenB'  Bank  -was  Insolvent,  and  had 
committed  acta  of  tnsolrency,  which  insol- 
vency and  acta  ot  inacdvency  were  wdl 
known  to  the  officers  of  said  bank  before  the 
transfer  of  said  notes,  and  bef<»e  said  trans- 
fer Taylor  had  good  reason  to  believe,  and 
did  bdlere,  said  bank  was  Instrivent. 

It  la  insisted  that  the  conyklalnt  does  not 
soffldently  exhibit  anthortty  in  the  receiver 
to  bring  this  suit  It  Is  alleged  In  the  com- 
plaint tbat  appellee  was  dnly  and  legally 
pointed  by  the  Bandolph  circuit  court  receiv- 
er of  the  dtlsena*  Bank,  In  an  action  with- 
in the  court'a  Jurisdiction,  and  In  tlie  order  of 
bis  ai){>olntment  said  receiver  was  command- 
ed to  reduce  to  his  possession  all  the  ^p- 
erty,  rights,  credits,  and  choses  in  action  of 
every  description,  and  as  such  receiver  "to 
bring;  malntaip,  and  prosecute.  In  his  own 
individual  name,  any  and- all  actifma  neces- 
sary in  the  dlscduuge  of  his  duties  as  such 
receiver,  whenever  In  the  judgment  of  said 
receiver  it  might  be  necessary  to  bring  and 
prosecute  any  such  suit  In  the  pn^r  dis- 
chai^  of  bis  duUes."  Tltls  action  Is  also 
brought  the  receiver  In  the  court  of  his 
app<^tm«it  While  It  la  essential  to  the 
validity  of  the  complaint  that  It  appear,  by 
clear  and  ei^wess  averment  that  the  receiv- 
er was  authorized  by  the  court  to  bring  the 
action,  there  can  be  no  doubt  but  tbe  aver- 
ments before  us  are  snffident  Hatfield  v. 
OommtaigB,  102  Ind.  280.  60  N.  B.  817,  53  N. 
B.  281;  Davis  v.  Creamery  OkK,  128  Ind.  222. 
27  N.  E.  ^4;  High.  Bee  |  301.  It  is  not 
neceaaaiy  that  the  complaint  shall  show  that 
the  recover  had  apedflc  authority  from  tbe 
court  to  bring  this  particular  actJim.  It  is 
good  If  It  Is  ahown  that  In  1^  order  of  ap- 
pointment authority  to  sue  was  sufficiently 
broad  to  authorise  the  receiver  to  institute 
'and  iirosecute  such  suits  as  become  neces- 
sary and  propw  for  the  collection  of  tbe.  as- 
sets and  for  obtaining  possession  of  the  prop- 
erty over  which  he  has  charge.  The  com- 
plaint in  this  respect  Is  sufficient  Beach. 
Bee.  1651. 

It  ts  also  urged  that  the  complaint  la  In- 
snffidoit  to  state  a  cause  of  action  against 
elttier  of  tbe  appellants.  The  cranplalnt  avera 
substantially  tbe  same  facts  stated  in  the 
special  finding,  and  we  deem  It  sufficient 

It  Is  also  contended  by  both  appellanta  that 
tbe  qpedal  finding  is  bad  because  It  states 
cimdusions,  and  not  ultimate  facts;  tide  chief 
complaint  bcdng  made  of  finding  KJ,  wherein 
it  Is  stated  **that  the  said  dtlzens'  Bank  was 
-  insolvent  and  had  done  and  committed  acts 
ot  Insdvency,"  before  Its  assignment  of  tbe 
notes  to  appellant  Taylor.  It  is  afOrmed  tbat 
"nowhere  in  the  special  finding  does  the  court 
aasert  any  fact  upon  which  the  court  could 
be  warranted  In  the  conclusion  that  tbe  bank 
was  insolvent";  and,  again,  "What  act  of 
said  bank,  as  shown  by  the  special  finding  of 


factSL  •  •  •  discloses  tbat  tiie  bank  ever 
committed  an  act  of  insolvency?"  Tbe  o0^ce 
of  a,  special  finding  is  not  to  state  the  eviden- 
tiary facte;  that  is,  such  focts  aa  prove  the 
existence  of  the  ultimate  m  Inferential  facts. 
Such  evidentiary  and  probative  fiicts  are  to 
be  considered  by  the  court  in  detwmlnlng  tbe 
existence  of  tbe  substantive  ultimate  facta, 
but  thdr  statement  In  a  special  finding  la  Im- 
pnqier.  The  validity  of  a  qredal  finding  and 
of  a  special  verdict  Is  to  be  tested  hj  tiie  same 
rules.  It  Is  said  In  Lodce  v.  Bank,  06  Ind., 
at  page  362:  "It  has  often  been  decided  by 
this  court  that  the  jury  should  not  find  the 
evldoice,  but  the  facta;  by  wblcb  is  meant 
the  inferential  facta."  And  it  is  further  said 
in  Hallway  Oo.  v.  Miller,  141  Ind.,  at  page 
660,  37  N.  B.  348:  "An  Inferential  fact  to  an 
inference  or  conclusl(m  from  tbe  evldoitiary 
facts.  It  ts  an  inference  or  conclusion  from 
evidence.  This  being  true,  suc^  condualons 
are  not  conduslons  of  law,  but  fliey  are  hi- 
ferences  or  conclusions  of  fact  It  Is  there- 
fore not  necessary  to  set  out  or  return  the 
evidence  from  whldi  the  jury  draw  or  Infer 
such  facts.  Such  Inferences  or  conclusions 
being  matters  of  fact  purely,  as  tihe  Jury 
are  the  exclusive  judges  of  the  facts,  they 
alone  can  determine  what  are  the  proper  and 
legitimate  infmenoea  or  omclualons  to  be 
drawn  fn»n  tbe  evidentiary  facts."  Wbetha 
the  bank  was  solrrat  or  inscdvent  and  bad 
or  had  not  committed  acts  <i€  Insolvency,  at 
the  particular  time  the  notes  were  transfer^ 
red.  were  material  Inquiries,  and  related  to  ul- 
timate facts  to  be  deduced  from  the  evidence 
as  facts,  not  as  ctrndusiohs  of  law.  In  Bar- 
tholomew V.  PlerHHi.  112  Ind.  480,  14  N.  E. 
249,  the  special  finding  disclosed  that  a  mai^ 
ried  woman  executed  a  note  and  mortgage  'in 
order  that  her  husband  ndght  obtain  tbe 
money  which  he  did  receive  isjpOD.  t3ie  cbeck, 
and  not  for  tbe  purpose  of  receiving  any  mon- 
ey for  bcTsdf."  This  finding  was  h^  In- 
suffident  for  tellure  to  find  "the  ultimate  fact 
as  a  fact  that  ai^ellee  [the  wife]  executed 
the  note  and  mortgage  as  sorety  tot  hex  bus- 
band  only."  The  finding  tbat  a  delivery  of 
money  to  a  child  "was  an  advanoanentf*  Is 
the  finding  of  a  fact  and  the  drcumstances  of 
the  delivery  are  but  evidence,  and  inqnopoly 
Incorporated  hito  the  finding.  Whltcomb  t. 
Smith,  123  Ind.  829,  24  N.  B.  109.  See,  also. 
Kelender  v.  State,  149  Ind.  283.  49  N.  B.  Sa 
"Bxecnted  the  deed"  Is  an  ultimate  fact,  and 
the  details  are  out  of  place  In  a  qiedal  find- 
ing. Smith  V.  James,  131  Ind.  181,  ao  N.  E. 
902.  *rrhe  levy  continued  In  force"  for  a 
specified  time.  "Tbe  levy**  and  "continued 
In  force"  are  Inferential  facts,  and  not  ccn- 
cluslons  of  law.  ScanUn  v.  Stewart  188  Ind. 
674,  678,  37  N.  B.  401,  38  N.  B.  401.  Further 
obJectitHis  of  like  character  are  suggested  to 
other  findings^  but  so  far  as  they  pnqmly 
arise  imd^  a  motion  for  a  venire  de  novo  and 
are  material  to  any  Issue  In  the  case,  we  deem 
them  Insuffident 
There  are  eight  separate  eonduskms  oC  law 
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to  the  qiedal  flndlns-  l^e  exception,  reserved 
thereto  Is  as  follows:  "To  wblch  finding  and 
condnstons  of  law  the  defendants  and  each  of 
said  defaidants  ae^ratelr  and  severally  ex- 
cept" nils  exception  1b  several  as  to  tbe 
appellants,  but  Joint  as  to  the  conclnslons.  A 
Joint  exception  to  more  than  one  conclusion 
most  fail  If  any  one  Is  sofflclent.  Sannders 
V.  Montgomery,  148  Ind.  186,  41  N.  B.  463; 
Earhart  v.  Creamery  Co.,  148  Ind.  79,  47  N.  E. 
220;  Hatfield  v.  Cummlnga,  152  Ind.  537,  541, 
53  N.  B.  761.  There  ,1s  no  contention  over  at 
least  one  of  the  conclofiions,  and  this  leaves 
no  question  for  consideration  under  the  seo 
oad  assignment  of  errors. 

Appellants  separattiy  assign  numerous  rea- 
sons for  a  new  trial,  calling  In  question  tbe 
sufficiency  of  the  evidence  to  support  the  spe- 
cial finding  as  a  whole,  and  dlvm  specific 
findings.  Appellee  confronts  this  assignment 
of  error  with  the  proposition  that  the  evidence 
Is  not  properiy  In  the  record.  The  original 
record  and  return  to  certiorari  show  that  the 
cause  was  put  at  Issue,  and  the  special  finding 
and  contdusions  of  law  were  filed,  on  the  13th 
day  at  February,  the  same  being  the  36th 
Judicial  day  of  tbe  January  term,  1807.  On 
the  Ist  day  of  March,  the  same  being  the  1st 
judicial  day  of  the  March  term,  1^,  appel- 
lants filed  separate  motions  and  reasons  for  a 
new  trial;  and  on  the  20th  day  of  July,  the 
same  being  tbe  122d  judicial  day  of  tbe  March 
term,  1897,  appellants'  motions  for  a  new  trial 
were  overruled,  and  final  judgment  entered 
np<Hi  tbe  special  finding  and  conclusions  of 
law.  Exceptions  were  reserved  to  the  over- 
niling  of  the  motions  for  a  new  trial,  but  no 
time  was  requested  or  given  by  tbe  court  In 
wblcb  to  file  a  bill  of  exceptions.  It  further 
appears  that  October  19,  1897,  what  purports 
to  be  a  bill  of  exceptions  was  signed  by  the 
judge,  and  on  the  rame  day  was  filed  In  the 
deiVs  office.  Tbe  rulings  upon  the  motions 
for  a  Dew  trial  and  final  Judgment  upon  tbe 
Issues  were  made  upon  the  same  day,  and  re* 
cwded  In  tbe  same  entry,  on  the  122d  Judicial 
day  of  the  March  term,  1897,  and  under  tbe 
statute  (section  688,  Bums'  Rev.  St.  1894; 
section  020,  Homer's  Rev.  St)  and  decisions 
of  this  court  all  exceptions  reserved,  to  be 
available  on  appeal,  should  have  been  reduced 
to  writing  and  filed  within  the  limits  of  that 
term,  unless  the  time  for  filing  was  extended 
beycmd  that  term  by  ^>eclal  leave  of  court, 
which  fact  must  affirmatively  appear  from 
the  record.  Hancher  v.  Stephenson,  147  Ind. 
498,  46  N.  B.  916;  Mlmilck  v.  State  and.  Sup.; 
at  last  term)  56  N.  E.  861;  Ewbank,  Ind.  App. 
Proc  i  33;  Elliott  App.  Proc.  I  804.  This 
court  will  take  notice  that  the  19th  day  of 
October,  1897,  the  day  upon  which  the  bill 
of  ezceptloDB  was  filed,  occurred,  not  wltblu 
the  limits  of  the  March,  but  of  tbe  September, 
term,  1897,  and,  tbe  record  nowhere  disclosing 
any  leave  of  court  to  file  such  bill  at  a  time 
subsequent  to  tbe  March  term.  It  must  be  held 
as  forming  no  part  of  tbe  record,  aud  as  pre- 
•enting  no  question  in  this  app^U.  We  find 


no  available  enw  In  the  record.  Judgment 

affirmed. 

MONKS,  J.»  did  not  participate  in  this  ded- 
bIoo, 

BORDERS  T.  WILUAMS. 
(Supreme  Court  of  Indiana.    June  8,  1900.) 

KJECnONS  —  CONTESTS  —  GROUNDS  —  PLBLAD- 
INQ— EVIDBNGB— ADUISSIBILITY-COUNT- 
ING  DBPECTIVB  BAIJjOTS. 

1.  Under  Bums*  Rev.  St  1S94,  gS  6812,  6314, 
.providing  for  tbe  contest  of  elecaons  on  cer- 
tain grounds,  and  requiring  the  contestor  to 
present  a  written  statement  spedfying  the 
grounds  of  contest,  an  averment  as  a  ground  of 
contest  that  contestor  received  more  votes  than 
the  coDtestee  is  insufficient  as  tantamount  to  a 
general  averment  that  the  judgment  of  the 
couuty  board  of  cauraasera  was  erroneous. 

2.  Where,  in  an  election  contest  the  issues 
Joined  are  the  board's  failure  to  count  for  tbe 
contestor  certain  votes  from  a  certain  prednct 
it  is  error  for  the  court  to  receive  and  count 
for  contestor  other  ballots  rejected  in  another 
precinct,  which  was  not  within  such  issues. 

a  Under  Bums'  Rev.  St  Supp.  1S9T,  S  a24Sc. 
preacnbin^  the  manner  In  which  ballots  shall 
be  marlfed,  and  provicling  that  a  mark  on  a 
ballot  in  violation  thereof  shall  be  treated  as 
a  dlBtineuishing  mark,  and  section  624Sg,  pro- 
viding that  any  ballot  or  part  of  a  ballot  from 
which  It  is  impossible  to  determine  the  elector's 
choice  of  candidates  shall  not  be  counted  as  to 
the  candidates  affected  thereby,  where  a  bal* 
lot  Is  marked  with  a  cross  In  the  square  oppo- 
site the  names  of  two  candidates  for  the  same 
office,  and  is  properly  executed  in  other  re- 
spects, such  mark  will  not  invalidate  tbe  entire 
ballot,  but  it  may  be  counted  for  the  candidates 
for  other  offices  as  to  whom  it  is  properly  mark- 
ed. 

Appeal  from  drcuit  court  Pulaski  county; 
M.  B.  Lalry.  SpecUl  Judge. 

Action  by  William  P.  Williams  against 
John  F.  Borders  contesting  tbe  latter's  elec- 
tion as  treasurer  of  Pulaski  county.   From  a 
judgment  awarding  the  election  to  plaintiff," 
defendant  appeals.  Reversed. 

George  Burson,  W.  W.  Borders,  and  B. 
Bonlers,  for  appellant  Stels  &  Hathaway 
and  Frank  J.  VurpIUat  for  appellee. 

TTAm.BiT^  J.  At  tbe  November  election  of 
1898  tbe  county  board  of  canvassers  counted 
for  appellant  1,383  votes,  and  issued  to  him  a 
certificate  of  election  as  treasurer  of  Pulaski 
county.  The  board  counted  for  appellee  1,377 
votes  for  tbe  same  office.  Appellee  Instituted 
this  action  under  section  6314,  Burns'  Rev.  St 
18M  (section  4768,  Homer's  Rev.  St),  to  con- 
test appellant's  election.  In  the  complaint 
and  statement  of  his  grounds  of  contest  ap- 
pellee alleged:  "That  at  said  election  there 
were  counted  for  him  1,377  votes  and  tor  tbe 
contestee  1,383,  and  that  contestee  was  de- 
clared by  tbe  board  of  canvassers  to  be  duly 
elected.  That  appellee  contested  said  election 
on  the  following  grounds:  First  That  he 
bad  received  a  greater  number  of  legal  votes 
than  had  been  received  by  tbe  contestee.  Sec- 
ond. For  malcondnct  of  the  board  ot  can- 
rassen  ot  said  slectton,  In  ttali^  to  wit:  That 
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die  contestor.  in  {vednct  number  one  of  Tlp- 
pecanot!  township,  of  aald  county,  received  US 
votes,  and  that  the  contestee.  Borders,  re- 
ceived 72  legal  votes,  but  that  In  estimating 
and  countluB  the  votes  of  said  precinct  the 
said  board  of  canvassers  b;  mistake  only 
counted  83  votes  for  the  contestor  and  72 
votes  for  the  contestee  as  the  whole  number 
of  votes  cast  In  said  precinct  for  the  said  con- 
testor and  contestee,  whereas  In  truth  the 
contestor,  Williams,  received  93  votes  In  said 
precinct  at  said  election,  and  that  he,  said 
WIllIamB,  Is  eligible  to  bold  said  office."  Ap- 
pellant, Borders;  as  contestee,  answered  In 
two  paragraphs:  (1)  A  general  denial,  and 
(2)  that,  while  the  several  precinct  officers  and 
county  board  of  canvassers  counted  for  him 
but  1,383  votes  for  the  office  of  treasurer,  he 
in  truth  and  In  fact  received  1,460  legal  votes 
for  said  office,  and  that  he  received  67  legal 
votes  that  were  not  counted  for  him,  set- 
ting forth  a  number  Id  each  of  12  precincts 
aggregating  67;  that  said  board  of  can- 
vasseiB  wrongfully  counted  as  cast  for  the 
contestor  47  votes  from  precinct  No.  1.  of 
Beaver  township,  and  divers  other  votes  ta 
various  precincts  set  forth  in  detail.  Contes- 
tor, Williams,  replied  to  the  second  paragraph 
of  answer  by  a  general  denial  The  commis- 
sionere  awarded  the  election  to  the  contestor 
by  one  vote,  whM^upon  the  contestee  appeal- 
ed to  the  circuit  court,  where  the  election  was 
awarded  to  the  contestor  by  four  votes,  from 
which  judgment  the  contestee  takes  this  ap- 
peal. 

Under  the  Issues  formed  as  above  stated, 
the  court  permitted  the  contestor,  over  the  ob- 
jection of  the  contestee,  to  introduce  in  evi- 
dence, and  have  counted  In  his  l}ehalf,  two 
ballots  that  bad  been  protested  and  rejected 
in  precinct  No.  3  of  Monroe  township,  the 
same  being  marked  In  the  record  Exhibits  12 
and  16;  and  this  action  of  the  court  presents 
the  first  question  for  consideration.  It  Is 
earnestly  contended  by  appellee  that  this  evi- 
dence was  admissible  under  the  first  clause 
of  his  complaint,  which,  in  substance,  alleges 
that  he  (the  contestor)  had  received  at  said 
election  a  greater  number  of  legal  votes  than 
were  received  by  the  contestee.  By  section 
6312,  Bums'  Rev.  St  18W,  any  elecOon  may 
be  contested  for  any  of  the  following  causes: 
"First.  For  Irregularity,  or  malcouduct  of 
any  membw  or  officer  of  the  proper  board  of 
Judges  or  canvassers.  Second.  When  the 
contestee  was  ineligible.  Third.  When  the 
contestee,  previous  to  such  election,  shall  have 
been  convicted  of  an  infamous  crime,  such 
conviction  not  having  been  reversed  nor  such 
person  pardoned  at  the  time  of  such  Section. 
Fourth.  On  account  of  illegal  votes."  The 
caases  here  enumerated  must  be  held  to  con- 
etltate  the  only  causes  for  which  the  contest 
of  an  election  can  be  maintained;  and  it  is 
provided  by  section  6314,  that  "whenever  any 
elector  shall  choose  to  contest  any  county  or 
township  office,  he  shall  file  with  the  auditor 
<tf  the  proper,  count?,  within  ten  days  aft«r 


snch  person  has  been  declared  elected,  a  writ- 
ten statement  specifying  the  grounds  of  coo- 
test";  that  Is  to  say,  if  Irregularity  or  mai- 
conduct  of  election  officers  Is  relied  upon,  or 
If  It  is  the  contestee's  ineligibility,  or  bis  pre- 
vious conviction  of  crime,  or  on  account  of  his 
having  received  illegal  votes,  the  complaint, 
within  these  enumerated  catises,  must  specifi- 
cally set  forth  the  particular  facts  counted 
upon  as  invalidating  the  election  of  the  con- 
testee. The  averment  that  the  contestor  re- 
ceived more  votes  than  the  contestee  is  the 
averment  of  no  fact  within  the  purview  of 
the  enumerated  causes.  It  challenges  neith- 
er Irregularity,  nor  malconduct  of  ofllcers,  nor 
ineligibility  of  contestee,  nor  his  conviction 
of  crime,  nor  his  receipt  of  Illegal  votea  It  Is 
but  tantamount  to  a  general  averment  that 
the  judgment  of  the  county  board  of  can- 
vassers, pronounced  upon  the  returns  from 
the  precincts,  that  the  contestee  had  received 
the  highest  number  of  votes,  was  erroneous^ 
which  would  be  a  mere  conclusion,  and  pre- 
sent DO  question  of  fact,  and.  when  pleaded, 
as  In  this  case,  as  an  Independent  gronnd  of 
contest  we  must  regard  it  as  Insufficient  and 
surplusage. 

In  his  second  ground  appellee  Bpeclflcally 
sets  forth  the  malconduct  of  the  board  of  can- 
vassers In  counting  for  him  bnt  83  of  the  S3 
legal  votes  received  by  him  in  the  First  pre- 
cinct of  Tippecanoe  township,  and  upon  this 
single  fact  he  rests  his  contest   No  com- 
plaint Is  made  of  the  failure  of  the  board  to 
count  for  him  Mmtested  ballots  12  and  16 
from  the  Third  precinct  of  Monroe  township. 
This  complaint  appellant  answered  (1)  by  a 
general  denial;  and  (2)  that  while  the  board 
of  canvassers  counted  for  him  but  1,383  votes, 
he  in  truth  and  fact  rec^ved  1.460  legal  votes; 
that  he  had  received  67  legal  votes  that  were 
not  counted  for  him  by  the  board  of  can- 
vassers, alleging  a  number  of  uncounted  bal- 
lots In  each  of  twelve  precincts,  aggregating 
67.   To  this  second  paragraph  of  answer  ap- 
pellee replied  by  a  general  denial.   Here  we 
have  two  Issues  Joined, — one  on  the  complaint 
as  to  the  failure  of  the  board  to  count  for  the 
contestor  10  votes  from  the  First  precinct  of 
Tippecanoe  township,  to  which  he  claims  to 
be  entitled;  the  second  on  the  second  para- 
graph of  the  answer  as  to  the  failure  of  the 
board  to  count  for  the  contestee  67  votes  to 
which  he  claims  to  be  entitled  from  various 
preclucts  of  the  county;  and  u[>on  these  Issuer 
and  the  facts  therein  specifically  set  forth  tbe 
case  was  made  ready  and  submitted  to  the 
court  for  trial.   And  tbe  court  "shall  be  gOT- 
emed  In  such  trial  by  tbe  rules  of.  law  obtala- 
ing  in  the  circuit  courts."    Section  8317,  Bums' 
Rev.  St.  1884  (section  4761,  Homer's  Rev.  St); 
Hadley  v.  Gutrldge,  58  Ind.  802;  T(»nbaagli  v. 
Grogg,  146  Ind.  99,  107,  44  N.  E.  9M.    One  of 
tbe  rules  obtaining  in  the  circuit  court  is  tliat 
tbe  evidence  must  be  confined  to  tbe  facta  in 
issue,  and  that  the  plaintiff  must  recover  sec- 
undum allegata  et  probata,  or  not  at  all.  It  is 
said  !»  Boardman  r.  Oi^ffln,  fiit  lDd.,  at  j/asn 
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106:  **It  would  be  foUy  to  require  tbe  plain-  i 
tut  to  state  hlE  cause  of  action  and  tlie  defend- 
ant to  disclose  his  ground  of  defense,  If,  on 
tbe  trial,  either  or  both  might  abandon  such 
groan  da,  and  recover  upon  others,  which  are 
subBtautlally  different  from  those  alleged." 
See.  also,  Railway  Co.  t.  Wynant,  100  Ind. 
IGO,  166;  Bacer  t.  Wlngate.  138  Ind.  114, 
131.   S6  N.  E.  638;  Neutz  v.  Coke  Co..  130 
Ind.  4m  414.  88  N.  B.  324.  39  N.  E.  147; 
Stevens  t.  Beynolds,  143  Ind.  467,  4^  41  N. 
K-  OBI;  Ballway  Ca  t.  McLaln.  148  Ind.  188^ 
193,  44  N.  £.  306;  Thompson  t.  Railway  Co.. 
152  Ind.  4B1,  46Q,  58  N.  E.  462.    We  percelTe 
no  STonnd  for  the  contention  that  In  contested 
election  cases  the  procedure  Is  more  liberal 
tban  In  the  trial  of  other  clTll   causes  with 
respect  to  the  Issues  and  evidence.  The  stat- 
ute requires  tbe  contestor  to  specifically  state 
In  bis  complaint  the  grounds  of  contest  re- 
lied upon.  That  be  shall  therein  state  all 
the  grounds  he  depends  upon  Is  emphasized 
In  the  provision  th^t  requires  blm  to  serve  a 
copy  of  tbe  speclflcatlons  upon  the  contestee, 
manifestly  that  tbe  contestee  may  have  time- 
ly notice  of  the  particular  facts  against  which 
be  Is  called  upon  to  defend  bis  title.   We  con- 
cede tbat  under  proper  Issues  the  controlling 
question  In  such  cases  Is,  which  of  the  con- 
testants has  received  tbe  greater  number  of 
l^al  votes?  But  we  are  not  prepared  to 
grant  that  the  statute  and  settled  rules  of 
practice  may  be  so  far  disregarded  as  to  bold 
that  a  single  ground  of  contest  properly  plead- 
ed Is  sufficient  to  open  up  to  adjudication  oth- 
er sutratantlally  different  grounds  -without 
plea.    Such  a  rule  would  invite  loose  and  Im- 
perfect pleading,  and  give  no  warning  to  a 
contestee  before  trial  of  tbe  real  grounds  upon 
which  bis  case  was  liable  to  be  determined. 
As  the  rejection  and  failure  to  count  for  the 
contestor  ballots  12  and  16  from  Monroe  town- 
ship constituted  no  part  of  tbe  complaint  or 
reply,  and  hence  not  within  the  issues,  we 
must  conclude  that  tbe  court  erred  In  admit- 
ting them  In  evidence,  and  counting  th^  for 
appellee.   So  far  as  language  employed  In 
Hadley  v.  Gntrldge,  58  Ind.  302.  at  page  315. 
may  be  couetrued  as  holding  a  different  doc- 
trinev  the  same  Is  disapproved. 

Appellant  further  claims  that  tbe  court 
erred  In  refaslng  to  admit  In  evidence,  over 
the  objection  of  appellee,  and  to  count  in  be- 
half of  appellant,  original  ballots  numbered 
8.  9,  10,  and  11,  which  had  been  cast  at  tbe 
election,  and  returned  to  the  ofBce  of  the 
connty  clerk  as  contested,  and  not  counted, 
ballots.  The  point  of  objection  to  each  of 
tiiese  ballots  Is  that  the  voter  made  a  cross 
In  the  square  to  the  left  of  tbe  names  of  two 
candidates  for  tbe  same  office,  namely,  on 
Xo.  8  a  cross  to  the  left  of  the  names  of  two 
candidates  for  county  commissioner  for  the 
First  district,  on  No.  0  two  candidates  for 
the  office  of  county  commissioner  for  tbe 
Second  district  on  No.  10  two  candidates  for 
sheriff,  and  on  No.  11  two  candidates  for 
oonunls^ioner^f  the  First  district  Otherwise 
57  N.B.-34 


1  each  ballot  was  proi>erly  marked  as  indicat- 
ing a  vote  for  a  single  candidate  for  each 
of  the  other  offices  voted  for,  and  each  indi- 
cating by  a  cross  a  vote  for  the  appellant  for 
the  office  of  county  treasurer.  By  section  3 
of  the  act  approved  February  23,  1887  (Acts 
1897,  p.  48;  Bums*  Bev.  St  Supp.  1887,  S 
9248c),  it  Is  provided  that  If  the  voter  de- 
sires to  vote  for  all  tbe  candidates  of  we 
party,  he  shall  make  a  cross  in  the  large 
circle  containing  the  part^  emblem,  and  If  he 
marks  within  the  large  circle  be  shall  not 
mark  elsewhere  on  tbe  ballot  unless  there  be 
no  candidate  for  some  office  In  the  list  print- 
ed under  such  party  device,  In  which  case  he 
may  Indicate  bis  choice  by  marking  In  the 
square  to  tbe  left  of  the  name  of  any  candi- 
date tor  such  office  on  any  other  list;  and, 
if  the  elector  desires  to  vote  a  mixed  ticket 
be  shall  omit  tbe  mark  from  the  circle  In- 
closing the  party  device,  and  indicate  his 
choice  of  candidates  by  making  a  cross  In 
the  square  Immediately  preceding  their 
names;  and  a  mark  upon  the  ballot  In  viola- 
tion of  these  provisions  shall  be  treated  as  a 
distinguishing  mark.  By  section  7  <^  the 
same  act  (Bums'  Rev.  Bt  Supp.  1897,  S 
6248g),  It  Is,  among  other  things,  provided, 
''Ana  any  ballot  or  part  of  a  ballot  from 
which  It  Is  lmi>osslble  to  determine  the  elect- 
or's choice  of  candidates,  shall  not  be  counted 
as  to  the  candidate  or  candidates  affected 
thereby."  These  provisions  of  the  statute 
must  be  construed  together  In  determining 
when  the  character  provided  by  law  shall  be 
regarded  such  a  distinguishing  m&tk  as  to 
Invalidate  the  ballot  It  Is  dear  from  the 
law  Itself  that  the  legislature  Intended  it 
should  be  so  regarded  only  when  its  iwsltion 
upon  the  ballot  makes  doubtful  the  tnten- ' 
tion  of  the  voter,  or  casts  suspicion  upon  tbe 
Integrity  of  the  vote.  Tbe  law  provides  that 
a  mark  in  the  circle  Inclosing  the  party  em- 
blem shall  indicate  the  voter's  intention  to 
vote  a  straight  ticket  and  a  mark  In  the 
squares  below  the  emblem  shall  Indicate  bis 
Intention  to  vote  a  mixed  ticket.  So,  if  a 
mark  appears  In  the  large  circle  with  the 
party  emblem.  Indicating  a  straight  vote,  and 
also  marks  appear  upon  the  small  squares  be- 
low. Indicating  a  mixed  ticket  the  two  posi- 
tions being  Inconsistent  the  judges  of  elec- 
tion will  be  unable  to  determine  whether  a 
straight  or  mixed  ticket  was  Intended  by  the 
voter,  and  the  whole  ballot  must  therefore 
be  rejected  for  uncertainty.  Likewise,  when 
a  cross  or  other  mark  Is  found  anywhere 
upon  tbe  ballot  without  the  circle  and 
squares,  Its  position  wlU  Indicate  no  lawful 
punrase  whatever,  and  discredit  the  entire 
ballot  and  in  such  cases  the  cross  must  be 
regarded  as  a  distinguishing  mark  In  the 
sense  tbat  it  Invalidates  the  ballot  It  Is 
purity  of  Section,  and  a  free  and  honest  ex- 
pression of  tbe  voter's  will,  that  Is  aimed  at 
and  a  substantial  compliance  with  the  law 
In  the  execution  of  the  ballot  will  suffice  if 
the  general  amtearani^  oC  tbe  ballot  la  such 
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as  to  clearl7  Indicate  an  honest  effort  by  13ie 
voter  to  comply  vith  the  law,  and  his  choice 
of  candidates  may  be  clearly  ascertained. 
Bechtel  T.  Albin,  134  Ind.  103.  200,  33  N.  B. 
007;  Zeis  T.  FasBwater,  142  Ind.  87S,  41  N. 
£.  796L  It  should  be  bome  In  mind.  In  pass- 
ing upon  the  validity  of  a  ballot,  when  the 
questionable  mark  Is  tb&  prescribed  cross, 
and  the  same  touches  or  is  within  a  circle 
or  square,  that  many  voters  are  unskilled  In 
the  use  of  the  pencil,  that  some  degree  of 
nervousness  freqaently  attends  t2ie  prepata- 
tlons  of  the  ballot;  that  the  light  In  the 
booth  Is  often  poor,  the  vision  ot  many  Im- 
paired, and  that  in  passing  from  one  list  of 
candidates  to  another  in  an  Imperfect  light 
or  vision  it  reasonably  may,  and  doubtless 
does  sometimes,  happen  that  the  voter  by 
honut  mistake  places  his  mark  upon  a  line 
or  square  different  from  the  one  intended; 
and  when  this  Is  shown  by  the  general  ap- 
pearance of  the  baUot,  and  the  ballot  Is  prop- 
erly executed  in  all  other  reiBpects,  it  should 
be  counted  for  all  the  other  candidates  not 
aftectcd  by  the  mistake.  This  Is  the  evident 
meaning  of  the  statute  last  above  quoted. 
We  are  supported  In  this  view  from  another 
cfHu^deration.  After  the  passage  of  the  elec- 
tion law  of  1807,  supra,  the  two  great  polit- 
ical parties,  through  their  respective  state 
central  commltteeB,  by  mutual  agreem^t. 
eadl  sdected  a  committee  of  three  lawyers, 
eminent  for  their  legal  learning,  to  omstrue 
several  provisions  oi  the  law.  These  com- 
mittees met  In  Joint  session,  and,  having  con- 
curred In  an  opinion  upon  the  cfurrect  con- 
struction to  be  given  to  each  ot  the  several 
sections  of  the  law  submitted  to  them,  re- 
ported said  opinion  to  their  several  party 
state  central  committees,  which  was  by  each 
central  committee  and  by  the  state  board  of 
election  commisslonera  approved,  and  ac- 
cepted as  the  correct  exposition  of  the  law. 
This  r^ort  was  published  by  authority  of 
the  state  board  of  election  commissioners 
with  the  laws  governing  eleeUom,  and  dis- 
tributed throughout  the  state  for  the  guid- 
an(%  of  voters  and  Section  office  In  hold- 
ing the  election  of  180S;  uid  In  construing 
section  7  of  the  act  of  1807  with  respect  to 
the  marking  of  ballots  said  joint  committee 
employ  the  language  followhig:  *Ta  case 
there  are  two  or  more  persons  to  be  elected 
to  the  same  office,  as  In  the  case  ot  senators 
and  representatives  in  the  legislature,  judges 
of  the  superior  court,  Justices  of  the  peace, 
etc,  If  the  name  ot  one  or  more,  but  leas 
than  all,  of  such  persons  f«  a  particular  of- 
fice are  marked  on  one  or  took  ot  the  tick- 
ets, the  bsllot  must  be  counted  for  the  per^ 
sons  whose  names  are  so  marked;  but  if,  in 
such  case,  the  names  of  more  persons  than 
are  to  be  elected  to  tlw  particalar  office  are 
marked  on  any  ballot,  such  ballot  cannot  be 
counted  for  sny  person  for  that  cSlce,  for 
the  reason  that  It  cannot  be  determined  which 
of  the  right  number  to  be  elected  were  in- 
tended to  be  voted  tot,  but  the  ballot  Is  valid 


and  must  be  counted  for  the  candidates  for 
other  offices  as  to  whom  it  is  properly  mark- 
ed." Election  lAws  &  Instmctlons  to  Tot* 
en,  1888,  p.  6.  **]f  any  ballot  be  found  mu- 
tilated, defoced,  or  marked  so  t3iat  It  can 
be  identlfled.  it  must  not  be  counted;  but  the 
board  should  not  adhoe  to  such  a  severe  con- 
struction of  the  law  as  will  dei^ve  innocent 
or  honest  voters  of  their  rights.  In  deter 
mining  tiie  intention  of  the  voter  a  careful 
but  cmnmon-sense  discretkm  should  be  ex- 
ercised.'* Id.  p.  14.  In  considering  a  similar 
report  made  upon  the  election  law  of  1889, 
this  couit  said  in  Farvln  v.  Wlmberg,  130 
Ind.,  at  page  506,  80  N.  B.  701,  16  L.  R.  A. 
776:  "It  is  fair  to  presume  that  Uie  elect- 
ors and  election  officers  throughout  the  stete 
accepted  thto  as  the  true  construction  ot  the 
statute  under  cossidraBtlon,  and  Uimupw, 
in  conducting  the  ensuing  electton,  acted 
upon  It  This  construction  having  been  ac- 
cepted and  acted  upon  by  the  officers  whose 
duty  It  was  to  administer  the  law,  the  courts 
should  not  now  ignore  U  unless  it  is  palpably 
wrong."  See  authorities  th«e  cited.  And 
adopting  as  our  own  the  further  language  ot 
the  court  In  that  case:  "The  construction 
placed  upon  the  stetnte  by  the  committee 
to  whom  it  wss  referred  is  not  palpably 
■wtoag,  but,  OB.  the  contrary,  we  tlilnk  the 
conchislon  It  readied  is  the  correct  one." 
We  conclude,  therefore,  that  ballote  8,  0,  10, 
and  11  should  have  been  admitted  In  evi- 
dence, and  counted  for  the  appellant. 

Under  the  (E^edal  finding  of  facte  1^  the 
court  app^lee,  Williams,  received  a  totel  of 

I,  380  votes,  and  appellant,  Borders,  received 
a  total  of  X,38S  votes.  As  we  have  aeoi,  the 
court  erroneously  admitted  In  evidence  and 
counted  fbr  appellee  balloto  12  and  1^  which 
wIU  reduce  his  1^1  votes  to  1^87.  The  ap- 
pellant is  entitled  to  have  added  to  1,386, 
so  found  by  thie  court,  balloto  8t  9,  IOl  and 

II,  erroneously  excluded  by  the  court,  thus 
making  appellant's  total  of  legal  votes  1,888, 
which  Is  the  largest  numbw  ot  legal  votes 
received  by  any  candidate  at  the  Section  for 
the  office  of  county  treasurer,  and  which  duly 
tiected  him  to  said  office. 

There  are  other  questions  arising  npoo  the 
exceptions  to  the  conclusions  of  law  and  un- 
der the  motion  for  a  new  trial,  the  decMoo 
of  which  would  not  change  the  result  to 
which  we  have  arrived,  and  which  we  will 
not,  therefore,  consider.  Judgment  reversed, 
wltii  Instmctlons  to  restate  the  conduBlons 
of  law,  and  rendcar  judgment  teat  the  tim^- 
lant  in  accOTdance  with  this  opiolon. 


(UE  tnd. «) 

TBRRB  HAUTB  &  Ll  BT.  GO.  T.  ST.  JO- 
SEPH, S.^.ftS.&.OaetaL 
(Supreme  Oonrt  of  Indiana.  June  6,  1900.) 

APPBALABLB  ORDIBR— TEOfPORART  RBBTIUIN- 
INO  ORDER—DISSOLUTION. 

Under  Horner'a  Rev.  St.  1807.  snbd.  3, 
I  646,  authorizing  appeals  from  Interlocntory 
orders  grantlDg  or  diBSolvinc  or  overroUnf  m»- 
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tions  to  dissolve  an  injunction,  wh^re  a  tempo- 
ral? refltraining  order  was  granted  In  Blarai, 
and  on  the  day  set  for  hearing  the  application 
for  a  temporarr  injunction  it  was  continued  b; 
a^rranent  of  the  parties  until  Mat,  such  tempo- 
rary order  to  remain  in  force  '"until  further 
order  of  the  court,"  and  on  such  hearing  the 
court  made  an  order  "that  the  application  for 
a  tempokaiT  injanction  herein  is  now  refused, 
and  toe  pntw  order  granting  a  temporary  in- 
janction IB  set  aside,  and  said  injunction  dis- 
solTed,"  an  appeal  would  not  lie,  since  the  ordev 
disaolved  was  only  a  temporary  restraining  or- 
der, and  not  an  injunction. 

Appeal  from  circuit  court,  St  Joseph  coun- 
ty; LudnB  Hubbard.  Judge. 

Action  by  the  Terre  Haute  &  Logansimrt 
Railway  Company  agaloat  the  St  Joseph, 
South  Bend  &  Southern  Railroad  Oompany 
and  the  Indiana,  Illinois  &  Iowa  Ballroad 
Company.  From  an  order  dissoWing  a  tem- 
porary restraining  order,  plaintiff  appeals. 
Appeal  dlemlased. 

John  G.  Williams,  for  appellant 

BAinep,  OL  J.  Appellees'  motltm  to  dls> 
miss  rests  upon  the  contention  that  appel- 
lant la  complaining  of  an  Interlocutory  order 
from  which  no  appeal  lies.  A  complaint  was 
filed  in  which  appellant  sought  (1)  a  tempo- 
rary restraining  order,  withotft  notice  or  hear^ 
In^  by  reason  ot  the  existence  of  an  emer- 
gency therefor;  (2)  a  temporary  Injunction 
after  notice  and  hearing,  to  continue,  nnl^ 
sooner  dlssolTed  on  motion,  until  the  final 
decree  should  be  made;  and  (3)  a  final  decree, 
tor  a  perpetual  iDjuoction.  This  complaint 
was  filed  on  March  3,  1900,  and  was  supp4Hrt- 
ed  by  affidavits-  of  the  existence  of  an  emer- 
gency, (te  that  day  the  Judge  in  vacation 
Issued  a  temporary  reatrainlng  (wder.  re- 
straining the  defendants  "until  notice  of  an 
application  for  a  temimraxy  Injunction  can 
be  given,  and  such  application  heard  and  de- 
termined." The  order  further  provided  "that 
an  application  for  a  temporary  lojunctlon 
herein  will  be  beard  at  the  court  house 
•  *  •  on  the  loth  day  of  March.  1900." 
nils  order  was  duly  served  upon  appellees, 
and  they  appeared  on  the  day  named  and 
filed  demurrers  to  the  complaint  As  the  ap- 
pellees were  not  then  ready  to  have  the  court 
bear  and  determine  the  application  for  a 
temporary  injunction,  an  agreement  of  the 
parties  was  entered  of  record,  that  the  hear- 
ing on  the  appUcatiw  for  a  temporary  Injunc- 
tion should  be  postponed  until  May  7,  1900,— 
the  flxflt  of  the  next  term,— and  that  the 
temporary  restraining  order  theretofore  Is- 
sued should  continue  In  force  until  the  fu^ 
ther  order  of  the  court  Upon  this  agree- 
ment the  court  entered  an  order  postponing 
the  hearing  on  the  aj^llcatlon  for  a  tempo- 
rary injunction  to  the  first  day  of  the  next 
term,  and  continuing  the  temporary  restrain- 
ing order  In  force  "until  the  further  order  of 
tbe  court."  On  the  first  day  of  the  May 
term  nothing  was  done,  but  on  the  second 
day,  May  8,  1900.  the  application  for  a  tem- 
porary Injunction  was  heard,  and  the  court 


made  the  following  order:  **And  the  court 
having  heard  the  motion  for  a  temporary  in- 
junction, and  the  affidavits  filed,  and  being 
fully  advised  In  the  premises,  the  application 
of  the  said  plaintiff  for  a  temporary  Injonc 
tlon  herein  is  now  refused  by  the  court  and 
the  prior  order  granting  a  temporary  Injunc- 
tlm  la  aet  asid^  and  said  Injunctltm  dia- 

Subdivision  8,  {  646,  Rer.  St  ISSL  (subdi- 
vision 3,  S  646.  Homer'8  Rev.  St  1897;  sub- 
division 8.  i  658.  Bums*  Rev.  St  1894),  au- 
thorizes appeals  trtm  interloctitory  orders 
"granting  or  dissolving,  or  overruling  motions 
to  dissolve,  an  Injunction  In  tam,  and  grant- 
ing an  injunction  In  ntcatlon."  It  Is  perfectly 
obvious  that  this  statute  refers  to  temporary 
Injunctions,  and  applies  neither  to  perpetual 
InJunctiiHis  nor  to  temporary  restraining  or- 
ders. This  Is  not  questioned  by  counsd  on 
^ther  side,  but  appellant  contends  that  the 
wder  of  May  8th  is  an  Interlocutory  order 
dissolving  a  temponuy  Injunction,  while  ap- 
pdlees  Insist  that  It  la  an  Interlocutory  or- 
der refusing  a  temporary  Injunction,  and  dis- 
solving a  temporary  restraining  order  that 
was  In  force  pending  the  hearing  on  the  ap- 
plication for  a  temporary  Injunctitm.  Tbe 
claim  of  appellant  Is  based  on  the  fact  that 
the  order  of  May  8tb  reads  tiiat  "Qie  prior 
order  granting  a  temporary  Injunction  la  set 
aside,  and  said  Injunction  dissolved,"  and 
also  on  the  fact  that  tbe  (Hder  of  March  IStb 
continued  In  force  tbe  tfflnporary  restraining 
Mder  Issued  on  March  8d  "untU  the  further 
order  of  the  court"  In  determining  the  sense 
and  scope  <tf  these  orders,  It  la  not  permls. 
slUe  to  ls(date  particular  words,  and  take 
their  abstract  meaning  as  decisive.  But  the 
full  context  of  tbe  orden  should  be  examined 
In  connection  vltii  tbe  subject-matter  of  the 
questiona  that  were  being  presented  to  the 
court,  to  act  upon.  It  la  true  that  the  words 
*'nntli  tbe  further  order  of  tbe  court"  taken 
alone,  would  Indicate  a  temporary  Injunction, 
rather  than  a  tonporary  restraining  <«der. 
But  tbe  order  of  Mardi  ISth,  taken  as  an  en- 
tirety, shows  that  on  tbe  day  fixed  for  the 
bearli^  oo  tbe'aE^lleation  for  a  temporary  In- 
junction tbe  hearing  was  postponed  to  May 
7tb.  and  tbe  temporary  restraining  order. 
Issued  on  Bilarch  3d  vrlthont  notice  and  with- 
out a  bearing,  was  contintied  In  force  "until 
the  farther  order  at  the  court"  Tbe  order 
further  shows  that  this  was  done  upon  the 
stipulation  of  the  parties.  Tbougb  the  bear. 
Ing  on  tbe  appllcaticm  for  a  temporary  Injunc- 
tion was  postponed  to  a  day  certain,  It  was 
not  certain  that  the  matter  could  then  be 
heard,  and  In  fiict  It  was  not  heard  until 
tbe  next  day.  Surely,  It  was  competent  for 
the  parties  to  agree  that  an  order  should  be 
mode  to  continue  the  temporary  restraining 
order  In  force  until  the  application  for  a  tem- 
porary injunction  should  be  acted  upon.  The 
hearing  was  postponed  to  May  Tth,  but  If 
the  temporary  resteninlng.  order  had  been 
limited  by  Its  terms  to  expire  May  7th,  then 
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appellees  would  have  been  free  to  transgreBS 
appellant's  alleged  rights  between  that  date 
and  Bocb  time  as  the  court  could  regularly 
take  up  and  pass  upon  the  appllcatiou  for  a 
temporary  Injunction.  In  the  light  of  what 
was  presented  to  the  court  to  act  upon,  and 
of  the  context.  It  Is  evident  that  the  tempo- 
rary restraining  order  was  to  continue  in 
force  nnttl  the  order  of  the  court  was  made 
for  or  against  a  temporary  fnjunctlcm.  The 
words  in  the  order  of  May  8th.  that  the  **tem- 
porary  Injunction  Is  set  aside,  and  uild  In- 
junction dissolved,"  indicate  an  appealable- 
Interlocutory  order.  But  there  are  two  con- 
siderations that  prove  that  by  mistake  the 
word  "Injunction"  was  used  In  the  place  of 
"restraining  order."  One  is  that  the  order 
reads,  "and  the  prior  order  granting  a  tem- 
porary Injunction  Is  set  aside."  The  prior 
order  was  the  temporary  restraining  order 
of  March  8d,  which  on  March  15th  was  con- 
tinued in  force  nntll  a  hearing  could  be  had 
on  the  question  tit  granting  a  temporary  In- 
junctlon.  The  other  Is  that  no  hearing  on 
the  question  of  granting  a  temporary  in- 
junction was  had  until  May  8th,  and  that  then 
the  application  was  denied.  The  infallible 
distinction  between  a  temporary  restraining 
order  and  a  temporary  Injunction  is  that  the 
former  Issnes  without  notice,  on  a  showing  of 
emergency,  and  the  latter  tssuea  only  after 
notice  and  hearing.  Sections  IISO,  1151,  Rev. 
St  1881  (sections  1150,  1151.  Homer's  Bev. 
St  1S97;  sections  1164.  1165.  Bums'  Ann.  St 
1894).  An  Interlocutory  order  denying  a  tem- 
porary Injuc.k'on  and  vacating  a  temporair 
restraining  order  theretofore  Issued  Is  unap- 
pealable. Wallace  v.  McVey.  6  Ind.  800; 
Flagg  T.  Sloan,  16  Ind.  432;  Baitroad  Co.  v. 
Huncheon,  Id.  436;  Andrews  v.  Powell,  27 
Ind.  303;  Brcmenberg  v.  Board,  41  Ind.  S02; 
Pleasants  v.  Turnpike  Co.,  42  Ind.  391;  Ogle 
V.  Dili,  65  Ind.  130;  Elliott  App.  Proc.  { 
106;  Ewbank,  Ind.  App.  Proc  |  86.  Appeal 
dismissed. 


(154  Ind.  662) 

McKKB  et  al.  v.  TOWN  OF  PENDLETON 
et  aL 

(Sapreme  Conrt  of  Indfiina.    May  29,  1900.) 

MUNICIPAl.  CORPORATIONS  —  STREET  IM- 
PROVEMENTS-CONTRACT PRtCB— BENEFITS 
TO  ABUTTINO  FROFERTT— HODB  OF  ASSBSS- 
HENT. 

1.  Town  trostees  cannot  contract  for  a  street 
improvement  at  a  price  largelv  in  excess  of  the 
total  special  benefits  to  abutting  property  own- 
ers. 

2.  Town  trustees,  In  making  an  assessment 

for  street  improvements,  cannot  assess  each 
front  foot  of  abutting  property  equally,  irre- 
spective of  the  benefits  to  each  lot. 

Appeal  from  circuit  court,  Madison  coun^; 
John  F.  McClare,  Judge. 

Action  by  Samuel  McKee  and  others  agalDst 
the  town  of  Pendleton  and  others.  From 
a  jDdgmmt  In  favor  of  d^endants  sustain- 
ing a  demurrer,  oomplalnants  appeaL  Be- 
versed. 


Elttlnger,  Beardon  ft  Dlren,,  for  appellanta. 
O.  M.  Ballurd,  for  lyipelleea. 

HADLEY,  J.  This  Is  an  action  to  oijoln 
the  ti-ustees  of  the  town  of  Pendleton  from 
entering  into  a  contract  for  the  imi^ovement 
of  a  street  known  as  "North  Pendleton  Ave- 
nue." It  Is  averred,  in  substance.  In  the 
complaint  that  on  the  0th  day  of  February. 
1890,  the  board  of  trustees  passed  a  declara- 
tory resolution  for  the  Improvement  of  North 
Pendleton  avenue  from  the  bridge  across  Fall 
creek  to  the  north  line  of  the  Clevdand.  Cin- 
cinnati. Chicago  &  St  Louis  Bailroad  and 
the  sidewalks  along  said  street  between  said 
points  according  to  plans  and  spedflcationa 
on  file  with  the  town  clerk;  that  said  board 
of  trustees  proposes  to  Improve  said  street 
by  grading  and  paving  with  brl<A  the  ftdl 
width  of  the  roadway,  and  by  grading  and 
paving  with  cement  the  sidewalks,  and  by 
placing  a  stone  curb  along  the  outer  line  of 
the  sidewalks;  that  the  trustees  intend  to 
and  will  contract  for  said  improvement  if 
not  enjoined,  at  a  cost  ot  $3.50  per  lineal 
foot  of  the  entire  length  of  said  street  on 
each  side  thereof,  and  proposes  to  pay  for 
said  improvement  by  adding  to  the  total  cost 
of  the  improvem»it  the  other  expenses  of 
the  proceedings,  and  dividing  the  total  thus 
obtained  by  Hie  whole  number  of  lineal  feet 
on  each  side  of  said  street  and  by  multiply- 
ing, by  the  result  thns  obtained,  the  number 
of  lineal  feet  In  «icb  lot  and  parcel  abuttiag 
on  said  street,  the  sum  so  arrived  at  to  be 
the  cost  to  each  lot  and  tract  borderli^  on 
said  street  the  town  paying  for  the  street 
and  alley  crossings  In  Uie  same  proportjoos; 
that  the  cost  of  siUd  improvement  vriU  be 
thus  apportioned  without  any  reference  to 
accming  benefits  to  the  several  lots  and  lands 
abutting  on  said  street,  and  without  taking 
into  consideration  any  other  fact  than  the 
total  cost  of  said  Improvement  and  the  equal 
distribution  thereof  to  each  front  foot  Irre- 
spective of  benefits;  that  the  q>edal  ben^ts 
resulting  from  the  proposed  improvement  will 
not  exceed  $1.60  per  lineal  front  foot  on  the 
average  of  all,  and  will  not  benefit  the  lots 
and  lands  owned  by  the  plalutlffs,  and  each 
of  them,  more  than  one-half  the  stun  proposed 
to  be  assessed  against  them  as  above  set 
forth;  that  It  vrill  not  benefit  the  lot  owned 
by  the  plaintiff  Mary  0.  Brown  In  any  sum 
whatever;  that  It  will  not  benefit  the  lot 
owned  by  the  plaintiff  W.  C.  Bryant  to  ex- 
ceed 50  cents  per  foot;  that  the  total  special 
benefits  to  all  the  bordering  lots  and  lands 
will  not  exceed  one-half  the  total  cost  of 
said  improvement;  that  the  cost  to  507  feet 
of  unimproved  land  adjoining  the  bank  of 
Fall  creek  will  be  more  than  the  entire  value 
of  said  land  after  the  completion  of  said  Im- 
provement; that  the  actual  apedal  beneflta 
resulting  from  said  proposed  improvement 
will  be  unequal,  and  three  times  greater  to 
certain  abutting  lots  described  than  to  oth- 
ers described.    Appellees*  demurrer  to  the 
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complaint  was  sustained,  and,  api>ellaiit8  re- 
faslng  to  ^ead  forttier,  judgmoit  was  ren- 
dered against  tbem,  from  whteh  this  appeal 
Is  prosecuted. 

The  action  ot  the  court  In  snstalnlng  the 
demurrer  to  the  comi^alnt  Is  called  In  ques- 
tion. Appellees  hare  filed  no  brief.  It  la  no- 
where alleged  In  the  complaint  that  appel- 
lees Intend  to  accomplish  the  proposed  Im- 
proTement  under  the  provisions  of  the  stat- 
ute commonly  known  as  the  "Barrett  Law." 
It  Is  alleged  that  the  town  Intends  to,  and 
wIU,  U  not  enjoined,  contract  for  the  ImproTe- 
ment  at  a  sum  largely  In  excesd  of  the  total 
special  benefits  accruing  therefrom  to  the 
abuttiog  property,  and  proposes  to  and  will 
assess  the  total  cost  equaUy  to  each  front 
foot,  IrrespectlTe  of  the  question  of  benefits 
accruing  from  the  ImiHwement;  that  the  ac- 
tual benefits  to  the  BeT»al  lots  and  lands 
bordering  on  tfae'street  will  be  unequal;  that 
to  some  lots  there  will  result  no  benefit;  that 
to  others  the  actual  benefits  will  be  three 
times  greater  than  the  average  benefit  to  the 
whole  line  of  lots  and  lands.  Appellees'  Ae* 
mnrrer  admits  these  averments  to  be  true. 
If  true,  appellees  Intend  to  exercise  a  power 
not  conferred  by  any  statute  In  force  In  this 
state  (Adams  v.  City  of  ShelbyvUle  [at  this 
term]  67  N.  K  114),  and  are  liable  to  be 
enjoined  by  any  person  affected.  Olty  of 
Ft.  Wayne  v.  Shoaff.  106  Ind.  6«,  6  N.  B. 
403;  Town  of  Hardlnsburg  v.  Cravens,  14S 
Ind.  1,  47  N.  B.  153;  City  of  Terre  Haute 
T.  BvansvUle  A  T.  H.  R.  Co.,  149  Ind.  174. 
46  N.  E.  77,  &7  L.  B.  A.  189;  Adams  v.  City 
of  Shdbyville,  supra.  The  complaint  Is  auf- 
fidmt  to  put  the  town  upon  Its  answer  as 
to  Its  Intent.  Judgment  reversed,  with  In- 
stroctknu  to  ovmiile^the  demurrer  to  the 
comidaint 

BAKER,  C.  J.  (concurring).  I  think  that 
on  the  facts  stated  In  the  complaint  appel- 
lants are  entitled  to  an  Injunction  (1)  because 
the  acts  done  and  threatened  by  appellees 
are  the  acts  provided  for  In  the  Barrett  law, 
which  I  find  to  be  unconstitutional;  and  (2) 
because  the  averments  In  reference  to  the 
town's  being  In  debt  beyond  the  constitution- 
al limit,  and  having  no  cash  nor  unpledged 
revenues,  show  that  appellants,  as  general 
taxpayers,  are  entitled  to  have  the  town  and 
its  officers  enjoined  from  entering  Into  a  con- 
tract for  improvements  of  which'  the  cost  for 
street  and  alley  crossings  (and,  as  the  ma- 
jority bold,  an  Indefinite  sum  beyond)  would 
be  a  BaUllty  against  the  town. 

(US  Ind.  47) 

DRAKB  et  al.  t.  BVERSOM. 

(Supreme  C>>nrt  of  Indiana.  June  8,  1000.) 

AFraAI<—RKCORI>— TRANSCRIPT  OP  BVIDBKCB 
— TIUB  POR  FlUNO. 

Acts  18SQ,  p.  384,  provides  that  on  appeal 
a  transcript  <^  evidence  pr^red  br  the  re- 
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porter  shall  be  filed  with  the  clerk  of  the  court 
wherein  the  case  was  tried,  within  a  time  to 
be  fixed  by  the  trial  court.  At  the  time  of 
overruling  a  motion  for  a  new  trial  the  de- 
feated party  was  given  60  dan  to  file  a  bill  of 
exoeptioQs.  Hdd,  the  court  has  no  authority 
at  a  succeeding  term,  and  after  the  eznlratiai 
of  the  60  days,  to  fix  a  time  irithln  wudi  the 
transcript  of  the  evidence  shall  be  filed. 

Appeal  from  circuit  court,  Hancock  conn- 
ty:  Charles  G.  Oflltt.  Judge. 

Action  by  DaTid  Drake  and  others  against 
Joseph  Everson.  From  a  judgment  In  favor 
of  defendant,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintiffs  appeal. 
Affirmed. 

David  Smith  and  Mastm  &  Jackson,  for 
pellants.  Harsh  ft  Cook,  for  appellea. 

BAKER.  0.  J.  The  only  error  assigned 
and  not  waived  Is  that  the  court  erred  In 
overruling  the  motion  for  a  new  trial.  In 
support  of  the  motion  the  only  contention 
made  Is  that  the  evidence  Is  Insufficient. 
Appellee  Insists  that  the  evidence  Is  not  In 
the  record.  The  motion  was  overruled  on 
April  13,  1899,  the  fifty-eighth  day  of  the 
February  term,  and  60  days'  time  was  then 
given  appellants  In  which  to  file  their  bill 
of  exceptions.  Nothing  was  done  until  Sep- 
tember 25,  1899^  the  ninetewth  day  of  the 
September  term.  On  that  day  the  following 
order-book  entry  was  nikade:  "Come  the  par- 
ties, by  their  attorneys,  and  thereupon  the 
official  reporter  of  this  court  is  ordered  to 
file  a  transcript  of  the  evidence  In  this  cause 
by  the  26th  day  of  September,  1899."  On 
the  same  day  the  reporter's  transcript  of 
the  evidence  was  filed  In  the  clerk's  office. 
On  September  2Tth  appellants  presented  the 
transcript  of  the  evidence  to  the  judge,  and 
requested  him  to  certify  that  It  was  correct 
and  contained  all  the  evidence,  and  the  judg< 
made  such  a  certificate  upon  the  transcript 
Appellants  claim  that,  under  the  law  of  1899 
(Acts  1899,  p.  384),  the  evidence  Is  In  the 
record  of  this  appeal.  It  Is  unnecewary  to 
examine  the  statute  of  1809  In  any  other 
respect  than  to  the  time  within  which  the 
transcript  of  the  evidence  must  be  filed  in 
the  clerk's  office.  The  act  provides  that  "the 
transcript  of  the  evidence  so  prepared  by 
such  reporter  shall  be  filed  by  him  with  the 
clerk  of  the  court  wherein  such  case  Is  tried, 
within  a  time  to  be  fixed  by  the  court  In 
trying  such  cause.**  Though  the  act  does 
not  say  whra  the  court  shall  make  the  order 
fixing  the  time,  It  Is  plain  that  the  court 
must  act  while  the  cause  Is  yet  before  It 
On  April  13, 1899,  It  was  proper  to  give  time, 
as  was  done.  But  after  the  time  then  grant- 
ed had  expired,  with  nothing  done,  It  was 
too  late  at  the  September  term  fix  a  new 
time  within  which  the  transcript  of  the  evi- 
dence might  be  filed,  as  the  cause  was  no 
longer  in  fieri.  Ufterback  v.  State,  163  Ind. 
545,  55  N.  E.  420.  Judgment  affirmed. 
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(Snpreme  Court  of  Indiana.  June  8,  IfiOO.) 
LARCBNT— FBLONIOtfB  INTHWT— INSTRUCTIOM. 

L  It  Ib  not  neceBsaiT,  to  constitute  the  crime 
of  )arcen7,  that  the  felonious  intent  to  appiro- 
priate  to  one's  own  use  should  exist  at  the  time 
of  taking  the  propert;,  and  hence  an  instnic> 
tion  to  this  effect  is  properly  refused. 

2.  Where  a  defendant  is  charged  with  the 
crime  of  larceny,  an  inBtnietion  that,  to  en- 
tire him  to  acqoittal,  the  Jar?  must  be  satis- 
fied that  the  felonioQS  intent  did  not  exist,  is 
erroneous;  for  the  rule  is  that  he  will  be  enti- 
tled to  an  acquittal  if  the  iwry  entertain,  a  rea- 
sonable donbt  as  to  the  existence  of  such  Intent 

Appeal  from  criminal  court,  Marion  coonty; 
Fremont  Alford,  Judge. 

William  Best  was  cMivicted  of  the  crime  of 
petit  larceny,  and  he  appeals.  Reversed. 

Emmett  C.  Ryan  and  Frank  Hendiiclis,  for 
api>ellant  W.  U  Taylor,  Atty.  Qen.,  Merrill 
MixHres,  and  O.  C  Hadley.  tta  the  State. 

HONKS,  J.  There  were  ttiree  counts  In  th9 
Indictment  against  appellant:  The  first,  for 
unlawfully  entering  a  dwelling  honse  In  the 
daytime  and  attempting  to  commit  larceny; 
the  second,  for  unlawfully  breaking  into  and 
entering  a  dwelling  house  In  the  daytime, 
wltti  intent  to  commit  larceny;  the  third,  for 
petit  larceny.  The  Jury  returned  a  Terdlct 
finding  him  guilty  of  the  crime  of  petit  lar- 
coiy,  charged  in  the  third  count  of  the  In- 
dictment The  assignment  of  errors  calls  in 
question  the  action  ot  the  court  In  overruling 
appellanlfs  motion  for  a  new  triaL 

It  Is  Ini^sted  that  the  court  erred  In  re- 
fusing to  give  Instruction  6  requested  by  ap- 
pellant Said  Instruction  stated,  as  one  of 
the  essential  elements  <tf  the  crime  of  larceny, 
th&t  the  takliv  must  be  with  the  feUmlous 
Intent  esistlng  at  the  time  In  the  mind  ot  the 
taker  to  awroprlate  the  iffoperty  takiax  to  bla 
own  use.  It  is  not  necessary,  to  constltuto  the 
crime  of  larceny,  that  the  taker  should  hare 
Intended  to  ^)proprlate  the  property  taken 
to  his  own  use.  QIU.  Or.  Law  (2d  Ed.)  U 
546,  64Q;  2  Bish.  Or.  Law,  fS  842,  84d, 
84S;  Deaty,  Or.  Law,  S  14fi};  Clarke,  Or.  Iaw, 
p.  282;  12  Am.  ft  Eng.  Bnc.  Law,  778.  The 
court  did  not  err,  therefore,  in  refusing  to 
give  said  Inatructlon. 

It  is  urged  that  the  court  erred  in  giving  In- 
struction 12.  Said  Instruction  12  proceeded 
upon  the  theory  that,  to  entitle  tiie  app^ant 
to  an  acquittal,  the  jury  must  be  satisfied 
from  the  evidence  that  the  felonious  intent, 
which  la  an  essential  element  of  each  crhne 
charged  in  ttie  bidlctment,  did  not  exist 
Tbla  theory  la  erroneous.  The  establisbed 
rule  is  that,  If  the  Jury  had  a  reasonable 
doubt  of  the  existence  of  the  said  fd.onious 
intent,  the  appellant  was  entitled  to  an  ac- 
qulttaL  It  Is  true  that  appellant  was  not 
found  guilty  of  the  offenses  charged  in  the 
first  and  s^ud  counts  of  the  Indictment,  but 
as  the  instruction  was  not  limited  to  those 
counts,  it  cannot  be  said  that  the  same  was 


barmleaS'- .  Other  objections  are  urged  to  nld 
Instruction,  but  it  is  not  necessary  to  con- 
sider the  same,  as  said  quratlons  mBy  not 
arise  upon  auodier  triaL  Judgment  reveraed, 
with  inatmctUniB  to  sustain  appeUanfs  mo- 
tion for  a  new  trial,  and  for  further  proceed- 
ings not  inconsistent  with  this  (pinion. 


(154  Ind.  604) 

BOWB  V.  HAMBURGER  et  aL 

(Supreme  Conrt  of  Indiana.    May  29,  1900.) 

DSFBOTITB  TITIA-INDBHMITT  IKHITOAQB- 
■   SUBSEIQUSINT  ORANTEBS-DBUURRER. 

1.  A  grantee  in  a  warranty  deed  of  160  acres 
of  land  took  an  indemnity  mortgage  from  the 
grantor  on  other  land  to  secure  himself  against 
the  assertion  of  a  ciaim  which  was  known  to 
exist  in  favor  of  a  third  pmon  as  to  a  part  of 
the  land.  n^,'that  the  purchaser  having  con- 
veyed the  land,  by  warranty  deed,  to  another, 
tiie  benefit  nnder  the  indemnity  mortgage  pass- 
ed with  the  land  to  his  grantee,  ana  he  could 
be  restrained  from  releasing  anch  mortgage. 

2.  In  an  action  by  a  grantee  against  bis  gran- 
tor to  restrain  the  release  of  an  indemnity 
mortgage  taken  by  gniiLtor  from  bis  vendor,  on 
other  land,  as  secnnty  against  a  defect  in  tlie 
title,  defendant  demufted  to  the  petition,  and 
appealed  from  an  order  OTerruling  same.  Hdd, 
that  defendant  could  not  object  that  the  peti- 
tion failed  to  show  that  plaintiffs  land  had  any 
ralae  above  a  mortgage  subject  to  which  de- 
fendant had  conveyed  ft  to  plaintiff,  as  defend- 
ant had  admitted  by  his  demurrer  an  allega- 
tion therein  that  the  rdease  of  the  indemnity 
mortgage  would  cause  plaintiff  irreparable  loss. 

Ai^eel  from  circuit  court.  Jay  coonty;  John 
W.  Headington,  Judge. 

Injunction  by  Isaac  Hamburger  and  others 
against  Ralph  R.  Rowe  to  restrain  the  re- 
lease of  an  Indemnity  mortgage.  Fnm  a 
Judgment  In  favor  of  plaintiffs,  defendant 
appeals.  Affirmed. 

B.  B.  McGrlff  and  W.  H.  Williamson,  for 
appellant  J.  F.  La  VcAlette  and  J.  W. 
Thompson,  for  appellees. 

BAKER,  J.  The  material  facts  in  impel- 
leee'  complaint  are  these:  One  Isenhart  was 
the  owner  of  160  acres  of  land  In  Jay  county. 
In  May.  1894,  he  conveyed  40  acres  thereof 
to  his  daugliter  Mam^  Lee.  Some  time  after- 
wards he  took  the  unrecorded  deed  tnon 
Mrs.  Lee  and  destroyed  It  On  January  11. 
1897,  Isenhart  conveyed  and  warranted  the 
whole  tract  to  appellant,  who  duly  recorded 
his  deed.  In  the  deed,  appellant  assumed  in- 
cumbrances to  the  amount  of  $1,600.  Appel- 
lant knew  that  Mrs.  Lee  claimed  title  to  40 
acres,  so  he  required  Isenhart  to  give  him  a 
mcMTtgage  on  certain  lots  In  the  city  of  Port- 
land, condltltmed  upon  Isenhart^a  peifecting 
the  title,  and  saving  appellant  harmless  from 
Mrs.  Lee's  claim.  This  mortgage  was  given 
January  11,  1897,  and  was  duly  recorded. 
On  February  9,  1897,  appellant  executed  to 
appellees  his  wftrranty  mortgage  of  the  160 
acres  and  other  lands  to  secure  the  payment 
of  910,990.  Appellees  took  the  mortgage  hi 
the  full  belief  that  appellant's  title  was  per- 
fect In  September,  1897,  Mrs.  Lee  begai 
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nit  against  appellant  and  ^pellees  to  qnlet 
her  title  to  the  40  acres.  Appellant  la  wh(rf- 
ly  Insolvent,  and,  as  appellees  are  Informed 
and  belleTe,  is  about  to  satisfy  and  release 
the  Itenbart  Indemnity  mortgage.  Unleea  ap- 
pelant ia  restrained,  appellees  will  lose  tbelr 
Becnrity,  and  will  suffer  Irreparable  loss. 
Notice  ot  application  for  a  temporary  oi4er 
cannot  safely  be  given,  because  appellant 
would  transfer  or  release  the  Indemnity 
mortgage  before  a  hearing  could  be  had. 
Prayer  for  a  temporary  restraining  order, 
and,  on  final  hearing,  an  injunction  against 
a{q?eUant  assigning  or  releasing  the  lnd«n- 
nity  mortgage  until  the  Lee  case  Is  ended, 
and  the  rights  of  the  parties  fully  determin- 
ed. Appellant^s  demurrer  to  this  complaint 
tor  want  of  tacts  was  overruled,  and,  on  his 
refusal  to  plead  farther,  Jodgment  was  ren- 
dered. 

Is  the  Indemnity  personal  to  ai^llant,  or 
does  it  so  run  with  the  land  as  that  appel- 
lees hare  a  preservable  Interest  therein? 
Isenbart  warranted  the  title  to  appellant 
Appellant  warranted  the  title  to  appellees. 
If  appellees  should  suffer  loss  by  reason  of 
an  outstanding  paramount  title,  they  could 
proceed  against  laenhart  on  hfs  covenant;  be- 
cause it  was  a  real  covenant  Isenharf  s  In- 
demnifying mortgage  was  collateral  to  the 
covmant  In  bis  deed  to  appellant,  and, 
though  appellant  was  the  only  Indonnltee 
named,  the  security  followed  the  real  cove- 
nant, as  the  incident,  the  shadow,  always 
follows  the  prindpai,  the  substance.  In 
Smith  T.  Peace,  1  Lea.  586,  it  appeared  that 
at  a  chancery  sale  of  the  lands  of  W.  H. 
Peace,  deceased.  T.  C.  Peace,  one  of  the  heirs. 
l)ecame  purchaser,  and  left  unpaid  part  ot  the 
purchase  money,— the  amount  depending  up- 
on an  accounting  among  the  heirs,  thereafter 
to  be  had,— for  which  a  lien  was  retained. 
He  sold  the  land  to  Burwell  by  title  bond, 
and  took  Bnrwell's  notes  for  the  purchase 
money.  Some  months  afterwards,  Borwrfl 
filed  a  bill  charging  that  T.  G.  Peace  had 
become  insolvent  and  was  unable  to  make 
good  title,  and  praying  that  T.  C.  Peace  be 
enjoined  from  collecting  or  transferring  his 
notes  until  the  Incumbrance  should  be  re- 
moved. To  get  rid  of  this  suit.  Peace  ex- 
ecuted to  Burwell  a  bond,  with  Golllday  and 
Tarver  as  sureties,  binding  him  to  make  Bur- 
well a  title  clear  from  incumbrance  when  by 
ffmg&e  account  the  sum  due  the  Peace  heirs 
could  be  ascertained,  and  to  save  Burwell 
from  loss.  Burwell  dismissed  his  bill,  paid 
his  notes,  and  afterwards  sold  the  land,  by 
title  bond,  to  Smith  and  Goldston,  rec^ving 
payment  in  folL  The  land  was  afterwards 
held  liable  for  a  balance  of  unpaid  purchase 
money  due  from  T.  G.  Peace  to  the  Peace 
heirs,  and  Smith  and  Gtddston  paid  the 
amount  On  their  action  upon  the  bond,  ^e 
sureties.  Oolllday  and  Tarver,  cmteoded  that 
the  bond  "was  a  mere  personal  covenant  be- 
tween said  parties  and  Burwell,  to  whom  it 
wu  czecated,  and  Ite  beoeflta  did  not  pass 


with  the  laud  when  sold  by  Burwell  to  the 
complainants.  Smith  and  Ooldston;  nor  has 
the  bond  been  assigned  to  complainants,  ei- 
ther directly  or  by  operation  of  law,  and  they 
therefc«e  cannot  sue  upon  it  in  any  court 
Furthermore,  this  bond  did  not  bind  the  sure- 
ties absolutely  to  remove  the  prior  incum- 
brance upon  land,  but  only  to  indemnify 
Burwell  against  loss,  and,  as  he  has  suffered 
no  loss,  there  is  no  liability."  The  court  said: 
"The  complainants,  having  bought  the  land 
from  Burwell,  and  paid  him  In  full,  and  re- 
ceived his  bond,  have  the  right  to  call  upon 
him  tot  a  valid  and  unincumbered  title,  and 
for  the  enforcement  of  all  the  obligations 
which  he  holds  upon  others  by  means  at 
which  an  unincumbered  title  is  to  be  ob- 
tained." As  no  loss  has  yet  been  sustained 
on  account  of  the  claim  of  Mrs.  Lee,  no  ac- 
tion could  be  maintained  at  present  by  any 
one  upon  the  Indemnity  mortgage;  but  since 
appellees  would  be  entitled  to  the  benefit  of 
the  indemnity  In  case  of  loss,  appellant 
should  be  restrained  from  dissipating  that 
security.  The  objections  that  It  does  not 
appear  that  the  IGO  acres  are  worth  the  $1,- 
600  of  prior  Incumbrances  assumed  by  ap- 
pellant or  that  the  other  securities  of  a.ppel- 
lees  are  Insufficient  are  not  well  taken  by  ap- 
pellant In  view  of  his  confession  of  the 
appellees*  averment  that  the  release  of  the  In- 
demnifying mortgage  would  Impair  their 
security  and  cause  them  irreparable  loss. 
Judgment  affirmed. 


(iM  ind.  ttl) 
STATE  ex  rel.  COLKSCOTT  t.  EINO, 
Auditor. 

(Supreme  Court  of  ludiana.    May  29,  1900.) 

COUNTIES-RECORDS— EXAMINATION  BY  TAX- 
PAYERS-EXAMINATION BY  GOMMISSIONBHS 
— BX0LU8I0N  OF  RIQUT— MANDAMUS. 

1.  Under  Bnms'  Rev.  St.  1804,  I  7831  (Oot- 
ner's  Rev.  St  1897,  {  6746),  requiring  all  conn- 
ty  records  and  papers  to  be  open  to  me  inspec- 
tion of  any  person,  a  taxpayer  and  citizen  of  a 
county  is  entitled  to  ezamiQe  the  records  and 
papers  In  the  county  auditor's  office,  to  discover 
the  condition  of  Uie  public  revenue,  and  to 
make  copies  and  abstracts  thA^f,  under  rea- 
sonable reflations  to  prevent  Improper  use  of 
■udi  records  and  papers,  and  material  inter- 
fereuce  with  the  duties  of  their  caatodian. 

2.  Where  it  appeared  that  citizens  and  tax- 
payers of  a  county  believed  that  the  public 
funds  had  been  unlawfully  used,  and  appointed 
a  conomittee  of  their  number  to  examine  the 
reonds  and  papers  of  the  auditor's  and  treas- 
urer's offices,  to  discover  if  such  funds  liad  hem 
properly  administered,  a  member  of  such  com- 
mittee,  aside  from  any  statutory  authority,  was 
entiUed,  as  a  corporate  of  the  count?,  to  make 
such  examination  and  copies  and  abstracts  of 
such  records,  under  reasonable  regulations  to 
prevent  misuse  of  the  same,  and  material  In- 
terruption ot  the  dnties  of  their  custodian. 

8.  Citixens  and  taxpayers  of  a  county  are  not 
deprived  of  the  right  to  examine  the  records 
and  papers  In  the  county  auditor's  office,  to  dis- 
cover u  tiie  public  funds  have  been  properly 
administered,  by  Bums'  Rev.  St  1894,  H  7830, 
7995  (Homer's  Rev.  St.  1897,  88  5745,  5917), 
requiring  the  county  board  of  commissioners 
to  audit  tha  accounts  of  county  officers^  and 
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have  tbe  care  and  muiagement  of  radi  fands, 
and  that  sach  recorda  and  papers  be  kept  open 
to  their  inspection. 

4.  Mandamus  is  the  piK^r  remedy  to  enforce 
the  ri^t  of  a  dtizea  and  taxpayer  of  a  county 
to  examine  and  copy  county  records  and  papers. 

Appeal  from  circuit  court,  Union  county; 
Noah  A.  Given,  Special  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
John  A.  Colescott,  against  George  R.  King, 
auditor  of  Franklin  county,  to  compel  per- 
mission to  inspect  records.  From  a  judg- 
ment sustaining  a  demurrer  to  bis  petition, 
relator  appeals.  Reversed. 

Florea  A  Broaddus.  for  appellant  Frauds 
.  M.  Alexander  and  Samuel  A.  Harrell,  for  ap- 
pellee. 

JORDAN,  J.  This  1b  an  appeal  by  the  ze- 
lator  fnun  a  Judgment  on  demarrer,  for  In- 
BOfflfilency  of  facts,  to  his  petition  for  a  writ 
of  mandamus  gainst  appellee,  the  auditor 
of  Franklin  county,  to  comi)el  blm  to  allow 
the  relator  an  Inspection  of  the  public  rec- 
ords and  papers  of  the  auditor's  office  of 
said  county.  The  action  was  originally  In- 
stltuted  In  the  E^ankUn  drenlt  conrt,  but 
was  snbseqnently  venued  to  the  Unltm  cir- 
cuit court  A  single  question  is  presented: 
Did  the  court  err  In  sustaining  tbe  demurrer 
of  the  appellee  to  tbe  petition? 

An  epitome  of  tbe  facts  alleged  In  the  pe- 
tition may  be  said  to  be  as  follows:  The 
relator,  John  A.  Golescott  is  a  citizen  and 
resident  of  Franklin  county,  Ind,,  and  a 
taxpayer  thereifi,  and  had  been  a  resident 
and  taxpayer  of  that  county  for  over  10 
yean  prior  to  the  beginning  of  this  actirai. 
He  avers  In  bis  petition  that  he  prosecutes 
tills  suit  on  bis  own  behalf,  and  on  behalf  of 
all  other  dtlzeos  and  taxpayera  of  said  coun- 
ty who  are  aggrieved  by  the  wrongs  set  out 
in  tbe  petition.  On  March  18, 1888,  appellee, 
Gteo^  B.  King,  was  tbe  auditor  of  said  coun- 
ty, and  was,  as  such  officer,  legally  In  the 
possession  of  the  books,  reccHtds,  and  papers 
belonging  to  his  said  office.  On  tbat  day 
the  relator  went  to  the  auditor's  office.  In 
the  town  of  BrookTille,  to  Inspect  and  exam- 
ine the  public  records,  books,  papers,  and 
flies  of  said  office,  for  the  purpose  of  ascer- 
taining whether  said  books  and  records,  etc., 
were  legally  and  properly  kept  and  especial- 
ly for  tbe  purpose  of  discovering  whether 
the  money  and  property  of  tiie  county  had 
been  duly  ^counted  for  by  the  prasons  and 
officers  charged  with  the  collection  and  dis- 
bursement of  the  same,  and  to  ascertain 
whether  any  money  was  due  to  said  county 
nrom  any  person  or  persons.  The  petitioner 
further  shows  that  he  desires  such  inspec- 
tion, and  the  information  to  be  obtained 
thereby,  as  a  dtisen  nnd  tozp^-CT,  for  tbe 
purpose  of  pursuing,  if  necessarj',  the  prc^r 
legal  remedies  to  enforce  the  cdlectlon  of 
any  moneys  or  demands  that  may  be  due 
tbe  county,  and  to  require  the  proper  au- 
thorities to  enforce  sach  demands,  and  tbat 


be  Is  not  prompted  tai  his  desire  for  tbe  In- 
specUon  In  question  by  any  motives. of  Idle 
cnriosity,  and  tbat  he  does  not  intend  in  any 
way  or  manner  to  Interfwe  with  or  Interrupt 
the  ordwly  administration  of  tbe  affairs  of 
said  office.  In  the  said  inspection  or  examina- 
tion. He  alleged  that  he  requested  and  de- 
manded ot  appellee,  as  such  auditor,  that  be 
allow  him,  la  connection  with  two  conq>etait 
accountants,  as  bis  assistants,  to  have  access 
to  tbe  public  books,  records,  and  pliers  of 
said  anditxw's  office,  and  that  he,  together 
with  said  accountants,  be  by  said  auditor 
permitted  to  Inspect  and  examine  such  books, 
records,  and  papers  of  tbe  t^Bloe  as  rdated  to 
or  pertelned  to  tbe  fiscal  accounts  of  said 
county,  for  tbe  purposes  as  aforesaid  mea- 
tloned.  and  tliat  be  be  permitted  to  moke 
such  extracts  and  copies  of  said  records 
and  papers  as  saaj  be  necessary  and  perti- 
nent to  aald  ttzamlnation,  and  tiiat  he  be  al- 
lowed to  continue  the  inspection  at  said 
books  and  records  from  day  to  day  in  said 
auditor's  office  In  the  presoice  of  tbe  appeUee, 
if  the  iattae  so  desired  to  be  present  until 
said  inspection  or  examination  Is  completed. 
It  is  dlsdosed  by  tbe  petition  that  for  a 
kmg  time  prior  to  tbe  making  of  aald  demand 
Cor  tbe  InsjKcUon  In  question,  tiie  relatK' 
and  many  other  dtlaens  and  taxpayers  of 
said  Franklin  county  believed  that  there  had 
been  an  unlawful  conversion  and  use  of  tbe 
public  funds  thereof;  and  they  desired  that 
the  pnbUc  records  of  tbe  auditor's  and  treas- 
urer's  offices  be  examined,  in  order  to  ascer- 
tain or  discover  the  true  condition  of  the  ad- 
ministration of  tbe  fiscal  atCaira  of  said 
county.  The  idatw,  as  it  Is  dlsdosed,  was 
a  member  of  a  comiulttee  ajKwlnted  by  nu- 
merous taxpayers  of  the  county  to  secure 
the  lnqiectl<m  of  tbe  public  records.  The 
petitUm  further  shows  that  the  defendant, 
as  such  audltw,  refused,  and  nWl  refuses,  to 
allow  the  relator  to  have  en  examination  of 
the  rerards  and  papers  of  his  said  office.  It 
Is  also  alleged  that  a  more  parUenlar  descrip- 
tion of  tbe  books,  records,  and  documents 
which  the  relator  desires  to  examine  cannot 
be  given,  for  tbe  reason  tbat  they  are  In  tbe 
possession  of  tb«  defendant.  Tbe  petition 
closes  with  a  prayer  for  a  writ  of  mandamus 
awardlmc  to  the  relatw,  together  with  bis 
two  agents  or  assistants,  the  lU^t  to  taupeet 
or  famine  tbe  records  and  voven  of  said 
auditor's  office  for  tbe  purpraes  stated,  and 
for  all  other  and  proper  relltf.  The  defend- 
ant appeared  to  this  action,  and  waived  the 
Issuing  of  the  alternative  writ  and  temiu^ 
red  to  the  petition,  with  tbe  result  aa  here- 
inbefore stated. 

Oounsd  for  aniellee  Insist:  First  That, 
even  though  the  rdator  can  be  held  to  be  en- 
titled to  the  rigtat  which  be  ffomwiyrt*,  stidt 
r^bt  cannot  be  enforced  by  mandamu. 
Second.  That  umtor  sectl<m  7880^  Bum^  Bev. 
St  1884  (section  S745,  Rev.  St  1881;  aecUon 
5746,  Homer's  Rev.  St.),  the  legislature  has 
Invested  the  board  of  commlsHloners  ot 
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county  with  the  duty  and  power  to  audit 
the  accounts  of  all  officers  and  hare  the  care, 
management,  collection,  and  disbnrsement  of 
public  money,  and  that  under  section  7095, 
Bums'  Rev.  St  1S94  (section  5917.  Rev.  St. 
1881;  section  5917,  Horner's  Rev.  St),  it  Is 
provided  that  the  county  treasurer  shall  at 
all  times  keep  his  books  and  office  subject  to 
the  inspection  of  such  board  of  commission- 
eis.  Hence  It  Is  contended  that  under  these 
statutory  proyisiona  the  right  and  duty  of 
the  county  commissioners  to  inspect  and  ex- 
amine the  records  must  be  held  to  be  an  ex- 
cloaiTe  one,  and  Impliedly  deprives  any  cit- 
izen or  taxpayer  of  that  right,  when  he 
seeks  to  exercise  it  for  the  purpose  which 
the  relator  alleges  he  has  In  view.  It  Is  fur- 
ther contended  that  the  examination  sought 
to  be  obtained  herein  la  Incompatible  with 
pnbUc  poUcy,  inasmuch  as  It  might  subject 
the  public  records  to  loss  and  mutilation, 
and  also  seriously  interfere  with  the  duties 
of  the  office,  and  will  consume  the  time  of 
public  officials  without  compensation. 

Section  7831,  Bums'  Rev.  St.  1894  (section 
5746,  Rev.  St  1881 ;  section  5746.  Homer's  Rev. 
St),  provides  that  "alt  the  books,  accounts, 
vouchers,  papers  and  documents  touching  the 
business  or  property  of  the  county  shall  be 
carefully  kept  by  the  auditor  and  open  to  the 
inspection  of  any  person."  There  'can  be  no 
doubt  but  what  tbe  legislature,  under  this 
statutory  provision,  has  expressly  recognized 
the  right  of  any  person  to  inspect  the  pub- 
lic records,  books,  flies,  papers,  and  docu- 
ments belonging  to  or  kept  In  the  office  of 
the  county  auditor.  The  legislative  com- 
mand nnder  this  section  Is  plain  and  em- 
phatic, and  may  be  easily  interpreted.  Of 
course,  this  right  of  Inspection  la  not  to  be 
viewed  as  one  wholly  unqualified  or  free 
from  all  restrictions,  but  must  be  accepted 
and  exercised  by  the  Inspector  in  such  a 
maimer  as  not  to  materially  interrupt  or  In- 
terfere with  the  officer  In  the  administration  or 
discharge  of  his  official  duties.  The  general 
rule  which  obtained  at  common  law  was 
that  every  person  was  entitled  to  an  inspec- 
tion of  public  records,  by  himself  or  agent 
provided  he  had  an  Interest  In  the  matters  to 
which  such  records  related.  Where,  how- 
ever, the  inspection  desired  was  merely  to 
gratify  idle  curiosity,  or  mottves  which  were 
purely  speculative,  the  right  of  inspection, 
under  the  common  law,  was  denied.  20  Am, 
A  Sng.  Enc.  Law,  pp.  521,  522,  and  authori- 
ties dted  in  footnote  2,  p.  522.  It  la  evident, 
nnder  tbe  facts  In  this  case,  that  the  relator 
asserts  no  other  interest  or  right  upon  which 
to  base  his  demand  for  an  Inspection  of  the 
records  in  question  than  that  which  is  com- 
mon to  any  and  all  other  citizens  and  tax- 
payers of  Kranklin  county,  and  that  he  Is 
interested  In  the  Information  which  he  se^s, 
by  virtue  of  the  Inspection  desired,  only  to 
the  extent  of  a  citizen  and  taxpayer  of  that 
county.  He  expressly  disclaims  In  his  petl- 
tl<m  that  be  is  actuated  or  pnKupted  to  se- 


cure t^e  Inspection  In  controversy  through 
mere  curiosity,  but  alleges  that  he  rests  his 
demand  to  examine  and  search  the  public 
records  in  the  custody  of  the  defendant  upon 
the  facts  that  he  Is  a  citizen  and  taxpayer 
of  the  county,  and  that  he  desires,  by  the 
means  of  such  an  examination,  to  discover 
the  condition  of  the  public  revenue,  and  to 
ascertain  if  the  affairs  of  his  county  have 
been  honestly  and  faithfully  administered 
by  the  public  officials  charged  with  that 
duty.  Aside  from  the  statute  to  which  we 
have  referred,  we  are  of  the  opinion  that 
the  relator,  under  the  facts  presented  by  his 
petition,  has  shown  such  an  interest  In  the 
matters  to  which  the  records  and  papers  In 
the  offices  of  the  auditor  and  treasurer  of 
his  county  relate  as  would  entitle  him  to  a 
general  inspection  thereof  for  the  purpose 
which  he  has  In  view.  These  public  records 
are  the  property  of  the  county,  and  are  not 
the  property  of  the  officer  In  whose  custody 
they  have  been  placed.  The  latter  is  but 
the  mere  custodian  thereof.  It  is  his  Im- 
perative duty  to  keep  them  safe  for  the  use 
and  benefit  of  the  office  to  whli^  they  be- 
long, and  also  for  the  use  and  benefit  of  the 
public.  Oertainly  tbe  officer  or  custodian 
has  the  right  and  It  is  his  duty.  In  the  con- 
trol of  an  Inspection  or  examination  by  any 
person,  to  keep  a  general  surveillance  over 
such  records  and  papers,  and  make  and  en- 
force such  reasonable  mles  or  regulations  In 
regard  to  their  Inspection  and  use  as  will 
prevent  such  inspection  from  materially  in- 
terfering with  or  hindering  him  In  the  dis- 
charge of  the  functions  or  duties  of  his  office, 
and  also  to  prevent  the  mutilation  or  loss  of 
such  records  and  papers.  A  county  may  be 
said  to  be  an  involuntary  pubUc  corporation, 
organized  by  the  state  as  an  instmmentallty 
in  the  furtherance  of  Its  govemment  The 
people  residing  therein  are  virtually  the  cor- 
porators. As  taxpayers  they  contribute  to 
the  public  revenue,  and  as  voters  they  select 
the  public  officials  who  are  to  administer  the 
county's  affairs.  Surely,  under  such  circum- 
stances, they  retain  or  have  a  great  Inter- 
est in  tbe  proper  management  of  tbe  busi- 
ness and  matters  pertaining  to  their  county, 
and  therefore  are  ^titled  to  know  whether 
the  public  officials  whom  they  have  selected 
to  represent  them  have  properly  used,  dis- 
bursed, and  accounted  for  the  public  funds 
which  nnder  the  law  have  been  confided  to 
their  custody  and  administration.  The  va- 
rious county  officials,  in  a  i>olltIcal  sense,  are 
considered  as  the  agents  of  the  people  In 
managing  and  conducting  the  business  of 
the  county.  These  officials  are  commonly 
denominated,  and  properly  so,  "public  serv- 
ants," and  are  directly  responsible  to  tbe 
people  who  select  them  for  tbe  honest  and 
faithful  discharge  of  the  duties  and  powers 
with  which,  nnder  the  law,  they  are  In- 
vested. Under  such  conditions  and  circum- 
stances, as  they  exist  under  the  peculiar 
structure  or  genius  of  our  government  it 
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would  certainly  be  a  harsh  iDterpretatlon  of 
our  laws,  and  one.  which  would  be.  In  our 
opinion,  adverse  to  sound  reason,  to  deny 
any  taxpayer  or  citizen  the  right,  subject  to 
the  reasonable  rules  aud  regulations  previ- 
ously mentioned,  to  Inspect  or  examine  the 
public  records  of  his  coimty  in  order  to  dis- 
cover or  ascertain  whether  the  public  offi- 
cers hod  properly  administered  the  funds  of 
the  county  to  which  such  taxpayer  had  been 
required  to  contribute.  In  fact,  there  can 
be  no  sound  reason  advanced  for  depriving 
a  citizen  of  this  right;  for  it  is  evident  that 
the  exercise  thereof,  for  the  purpose  in  view 
In  this  case,  will  serve  as  a  check  upon  dls- 
hoaest  public  officials,  and  will  In  many  re- 
spects conduce  to  the  betterment  of  the  pub- 
lic service.  It  has  been  a  well-recognized 
rule  of  the  law  that  a  corporator  of  a  mu- 
nicipal corporation  has  the  right  to  have  a 
general  Inspection  of  the  public  records  and 
documents  of  such  corporation,  and  to  make 
copies  thereof,  under  such  rules  and  restric- 
tions as  will  preserve  such  records  from  loss 
and  mutilation,  and  prevent  any  material  In- 
terruption of  the  .  duties  of  their  custodian. 
That  this  rule,  under  the  facts  la  the  case 
at  bar,  is  applicable,  and  ought  to  control, 
cannot  be  controverted  upon  any  reasonable 
grounds.  Mr.  Dillon,  In  his  valuable  work 
on  Municipal  Corporations,  in  treating  of  the 
right  of  a  coriKirator  to  inspect  the  corporate 
records,  says:  "The  following  points  have 
been  ruled,  as  stated  by  Mr.  Willcock:  Every 
corporator  has  a  right  to  Inspect  all  the  rec- 
ords, books,  and  other  documents  of  the  cor- 
poration, upon  all  proper  occasions;  and  if, 
upon  application  for  that  purpose,  the  offi- 
cer who  has  the  custody  refuse  to  show 
them,  the  court  will  grant  a  mandamus  to 
enforce  his  right."  1  Dill.  Mun.  Corp.  (4th 
Ed.)  §  303;  People  v.  Cornell,  47  Barb.  329. 

There  Is  no  force  In  the  contention  of  ap- 
pellee that,  by  reason  of  the  fact  that  the 
board  of  commissioners  of  a  county  la 
charged  with  the  duty  of  inspecting  the  rec- 
ords of  the  treasurer's  office,  therefore  all 
citizens  and  taxpayers  must  be  held  to  be 
excluded  from  an  inspection  or  examination 
of  such  records.  It  must  be  presumed,  un- 
der the  facts,  that  the  relator  and  other  citi- 
zens and  taxpayers  of  the  county  hav^  as 
they  should,  an  Interest  in  the  manner  In 
which  the  public  affairs  of  their  county  are 
conducted;  and  such  Interest  is  not,  nor  can 
it  be  presumed  to  have  been,  relinquished  by 
them  by  reason  of  the  fact  that  they  have 
chosen  certain  officials  to  represent  them, 
whose  duty,  under  the  law.  Is  to  see  that 
the  public  affairs  are  properly  conducted. 
They  must  still  be  held  to  have  a  right  to 
ascertain  for  themselves  this  fact,  and  to  be 
Informed,  If  they  desire.  In  respect  to  the 
official  acts  of  their  officers  or  servants  in 
the  management  of  the  business  of  the  coun- 
ty; and  for  this  purpose,  at  least,  they 
ought  to  be  accorded  the  right  to  obtain  all 
the  knowledge  and  Information  which  can 


be  afforded  them  through  an  inspection  of 
the  records  and  documents  belonging  to  the 
public  offices  of  the  county. 

Counsel  for  appellee  rely  upon  such  cases  as 
Webber  v.  Townley,  43  Mich.  534,  5  K.  W- 
871.  Buck  V.  CoUins,  51  Ga.  391,  and  others 
of  like  cliaracter,  wherein  it  Is  held  that  &t 
common  law  there  is  no  right  to  lospect  and 
make  copies  of  public  records  for  speculative 
purposes,  by  making  abstracts  of  euch  rec- 
ords with  a  view  to  their  future  sale  and  use. 
These  cases,  however,  cannot  be  considered 
as  authoritative  upon  the  point  Involved  in 
this  appeal.  The  principle  upon  which  they 
ace  decided  has  been  denied  by  the  supreme 
court  of  Michigan  since  the  case  of  Webber 
v.  Townley,  supra,  was  decided;  and  the  lat* 
ter  case  Is  expressly  overruled  In  Burton  v. 
Tuite,  78  Mich.  303,  44  N.  W.  282,  7  L.  E.  A. 
73.  In  this  appeal,  Morse  J.,  speaking  as  the 
oi^an  of  that  court,  said:  "I  do  not  think 
any  common  law  ever  obtained  in  this  free 
government  that  would  deny  to  the  people 
thereof  the  right  of  free  access  to,  and  pub- 
lic inspection  of,  public  recOTds.  They  have 
an  Interest  always  in  such  records,  and  I 
know  of  no  law,  written  or  unwritten,  that 
provides  that,  before  an  inspection  or  examin- 
ation of  a  public  record  is  made,  the  citizen 
who  wishes  to  make  It  must  show  some  spe- 
cial Interest  In  such  record.  1  have  a  right, 
if  I  see  fit,  to  examine  the  title  of  my  neigh- 
bor's property,  whether  or  not  I  have  an  in- 
terest in  It,  or  Intend  ever  to  have.  I  also 
have  the  right  to  examine  any  title  that  I 
see  fit,  recorded  In  the  public  offices,  for  the 
purposes  of  selling  such  Information,  If  I  de- 
sire." This  statement,  upon  the  question  in- 
volved in  the  case  from  which  we  quote,  we 
consider  the  correct  doctrine. 

The  conclusion  at  which  we  have  arrived  in 
this  appeal  Is  fully  supported  by  the  follow- 
ing authorities.  In  addition  to  those  hereto- 
fore cited:  State  v.  Williams,  41  N.  3.  Law, 
332;  State  v.  Rachac,  37  Minn.  372,  85  N.  W. 
7;  Hanson  t.  Elchstaedt,  6D  Wis.  538,  36  N. 
W.  80;  People  v.  Richards,  99  N.  Y.  620,  1 
N.  B.  258;  People  t.  Reilly,  88  Hun.  428; 
Hawes  v.  White.  66  Me.  305;  aHara  t.  King. 
52  III.  803;  Boylan  t.  Warren,  89  Kan.  801. 
18  Pac.  174. 

The  relator  being  entitled  to  the  right  which 
he  seeks,  there  can  be  no  question  but  what 
mandamus  is  the  proper  remedy  for  its  en- 
forcement That  It  is  the  proper  remedy  ts 
recognized  by  many  of  the  cases  hereinbefore 
cited,  and.  In  addltlcm  to  these  in  support  of 
this  point,  see  the  following  authorities: 
Wampler  v.  State,  148  Ind.  557,  47  N.  K. 
1068,  38  L.  R.  A.  829;  High,  Bxtr.  ReiTv  1 
74;  14  Am.  &  Eng.  Enc.  Law.  p.  171, 

The  right  to  inspect  the  records  in  question 
also  lmplledl,v  awards  to  the  person  entitled 
to  it  sufficient  time,  tmder  the  circumstances, 
in  which  to  make  the  Inspection  for  the  pur- 
pose contemplated.  We  are  constrained, 
therefore,  to  conclude  that  the  relator  in  this 
case,  under  the  facts,  ie  ^titled  to  the  in^c- 
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tlui  vlildi  he  demands,  and  also  entitled  to 
malm  audi  ooplee  and  abstracts  ot  tbe  rec- 
ords as  may  arall  bim  In  carrying  oat  the 
parpose  of  his  examination,— subject,  bow- 
erer,  to  tbe  conditions  and  restrictions  men- 
tloned  In  this  opinion.  It  follows  that  the 
petition  was  sofficlent,  and  tiiat  the  demnirer 
thereto  ought  to  have  hem  orexnled,  and  the 
defendant  required  to  answer.  For  error  ot 
the  coort  in  sustalnln;  the  d^urrer  to  the 
petltloii,  the  Judgment  Is  rerarsed,  and  tbe 
oiiiee  remanded  for  further  pioceedlnga  In 
accocdanee  with  this  opinion. 
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(Supreme  Qmrt  of  Indiana.    May  29.  1900.) 

FBLONIODS  ASSAULT— EVIDENCa-INaANlTT  — 
BBU'-DBFBNSS-INSTRnCTIONS. 

1.  Evidence  of  an  assault  and  battery  Is  ad- 
missible on  a  trial  for  assault  with  intent  to 
murder,  under  Burns'  Rev.  St.  1894,  S  1982, 
prescribing  the  penalty  for  an  assault  or  an 
assault  and  battety  with  Intent  to  commit  a  fel- 
ony. 

2.  To  exclude  evidence  of  the  mental  and 
rbysical  condition  of  the  accused  eight  months 
prior  to  the  alleged  felotUous  assault,  on  the 
};ronnd  that  it  was  too  remote,  was  not  an 
abuse  of  discretion,  where  insanity  was  not 
pleaded. 

3.  Where  defendant  claimed  that  at  the  time 
of  the  alleged  felonious  assault  he  believed, 
from  appearances,  that  tbt  prosecuting  witness 
was  aovanciog  with  a  gun,  until  he  turned, 
when  defendant  saw  It  was  an  umbrella,  and 
fttoived  firing,  it  was  error  to  exclude  evidence 
of  a  prior  altercatlrai  between  the  parties,  and 
a  threat  1^  the  witness  to  take  defendant's 
life. 

4.  Where  there  was  evidence  that  the  accused 
bdieved  from  appearances  that  the  prosecuting 
witness  was  advancing  with  a  gun,  until  he 
turned,  just  as  the  last  shot  was  fired,  when 
the  accused  saw  it  was  an  umbrella,  whereupon 
he  stopped  firing,  It  was  error  to  refuse  to 
charge  that  if  accused  honeKtly  believed  that 
he  was  being  riolently  assanlted  with  a  dan- 
Kerous  weapon  and  that  he  was  in  danger  of 
receiving  great  bodily  harm,  then  tiia  right  of 
self-defense  intervened,  thongh  it  afterwards 
developed  that  the  supposed  danger  wu  not 
reaL 

Appeal  from  drctdt  court*  Crawford  county; 
C.  W.  Gook,  Judge. 

RoBCoe  Bnlow,  convleted  of  assault  with  m- 
tent  to  murder,  brings  error.  Reversed. 

Major  W.  Funk  and  John  H.  Weathers,  for 
appellant  Jerry  L.  Suddarth,  O.  L.  Flesb- 
man.  Pros.  Atty.,  W.  L.  Taylor,  Atty.  Gen., 
W.  E.  Cox,  Merrill  Moores,  and  a  a  Hadley, 
for  the  State. 


BAKER,  C  3*  Appellant  was  convicted  of 
assault  with  Intent  to  murder  one  James 
Summers.  The  error  assigned  and  presented 
is  the  overrollng  of  the  motton  for  a  new 
trlaL 

Appellant  llTcd  with  his  mother  a  mile  and 
a  half  north  of  Taswell,  In  Oawford  county. 
Summers  lived  three-fourths  of  a  mile  south 
of  TaswelL  A  railroad  runs  east  and  west 
jthrouBh  the  Tillage,  along  turn  of  its  atreeti. 


In  the  afternoon  of  Blarch  18,  1899,  Appellant 
and  Summers  passed  each  other  in  the  vil- 
lage, but  nothing  occurred  between  them. 
Appellant  started  along  the  railroad  west, 
towards  a  highway  leading  north  to  his  home. 
Summers  could  go  home  either  by  turning 
off  to  the  south  before  reaching  tbe  north  and 
south  highway  on  which  appellant  llveO,  or 
by  turning  south  at  that  same  highway. 
Summers  was  ahead  of  appellant  in  starting 
home,  and  was  walking  along  the  part  of  the 
street  on  the  south  side  of  the  railroad.  Sum- 
mers stopped  and  talked  with  someone,  and 
appellant  passed  along  the  track,  and  entered 
a  somewhat  deep  cot  through  which  the  rail- 
road runs.  The  street  Summers  was  on 
passes  oTer  the  hUl  through  which  the  cut 
Is  made,  and  then  comes  to  the  level  of  tbe 
railroad  at  the  weet  end  of  the  village,  where 
the  highway  runs  north  to  appellant's  home. 
After  Summers  passed  ova  the  hill,  he  says 
that  be  saw  appellant  sitting  on  the  railroad 
at  the  highway  crossing;  that  when  he  was 
within  35  or  40  steps  from  appellant  the  lat- 
ter arose  and  began  shooting  at  blm;  that 
appellant  fired  seven  shots;  that  one  bullet 
cot  his  coat;  that  he  had  a  small,  black  um- 
brella, rolled  up  and  fastened,  imder  his  arm 
or  in  his  hand;  that  the  umbrella  may  have 
been  protruding  before  him;  that  he  cannot 
say  how  late  it  was;  that  it  was  not  yet 
dark;  that  be  had  never  heard  of  any  threats 
by  appellant  against  him;  that  he  had  had 
trouble  with  appellant  on  December  24,  1898 
Hie  theory  of  tbe  state  Is  that  appellant  lay 
in  wait  for  Summers,  and  mallclbasly  at- 
tempted to  murder  him.  The  theory  of  the 
defense  Is  disclosed  by  appellant's  testimony: 
"That  was  the  last  day  of  tbe  Taswell  school. 
I  was  at  the  school  until  It  closed,  which  was 
about  four  o'clock  in  the  evening.  Then  I 
went  up  In  town.  Afterwards  I  was  at  the 
store  and  around  town.  I  saw  James  Sum- 
mers over  at  the  depot  platform  first,  after 
the  school  was  out  I  met  him  once  on  tbe 
street  or,  rather,  passed  him.  We  did  not 
speak.  We  had  never  spoken  since  Decem- 
ber 25,  1808.  I  had  not  seen  him  but  once 
since  that  time,  and  I  spoke  to  him  then,  and 
he  refused  to  speak  to  me.  We  were  not 
friendly.  I  knew  he  was  mad.  I  had  heard 
that  be  Intended  to  kill  me  if  he  ever  got  an 
opportunity.  This  was  the  second  time  I  bad 
seen  him  since  I  came  to  Taswell.  I  carried 
a  pistol  because  I  was  afraid  of  him  (Sum- 
mers). I  had  heard  that  he  was  threatening 
me.  I  bought  a  pistol  that  evening  In  Tas- 
wdl.  There  was  a  young  man  by  the  name 
of  Noble  Denbo  going  to  the  regular  army, 
and  wanted  to  sell  his  pistol,  and  I  bought  It 
and  put  It  In  my  pocket  to  take  home.  I 
started  home.  It  was  late  In  tbe  evening 
when  I  started  home.  I  went  down  the  rail- 
road, as  tbe  dirt  road  which  runs  just  north 
of  the  railroad  was  muddy.  It  was  a  muddy 
time.  Had  been  raining  that  day.  Sum- 
mers was  ahead  of  me,  but  was  on  the  road 
south  of  the  railroad.  He  stopped  and  was 
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talking  to  Bome  men  jost  after  I  started.  I 
passed  on,  Intending  to  go  borne.  I  met 
Cbarley  Henry  on  the  railroad,  and  we  talked 
tlqere  together  Bome  time.  I  never  mentioned 
Summers'  name  to  Henry.  I  met  a  boy  by 
the  name  ot  Belcher,  and  talked  to  him.  Aft- 
er I  left  Summers  talking  to  those  men,  I 
did  not  see  him  any  more  until  Jnst  befwe 
the  shooting,  aa  I  could  not  see  him  before  I 
went  through  a  cut  on  the  railroad.  I 
thought  he  had  gone  home.  I  knew  that 
there  was  a  way  before  he  got  to  Phil  Suth- 
ard's  house.  I  went  down  the  railroad  to 
where  I  could  turn  off  to  go  home.  When  I 
got  in  about  ten  or  fifteen  feet  from  where 
tbe  public  road  crossed  the  railroad,  where  I 
always  turn  north  to  go  home,  my  foot  slipped 
off  a  tie  and  broke  my  shoestring.  The 
string  was  old,  and  I  stooped  down  and  took 
out  tbe  old  string  and  put  in  a  new  one. 
When  I  started  to  go  on  I  broke  the  string 
fn  the  other  shoe,  and  I  stooped  down  to 
put  a  new  one  In  that  shoe.  I  had  bought  a 
nickel's  worth  of  new  strings  that  evening. 
It  was  dusk,  or  getting  dusk,  when  I  broke 
my  shoestring.  While  I  was  stooping  down 
fixing  my  shoestrings,  I  heard  a  notee  as  of 
some  one  kicking  on  a  rock  on  the  slant  of 
the  cut  east  of  me.  I  looked  up,  and  saw 
James  Summers  coming  down  the  slant  with 
something  In  bis  hand,  which  I  thought  was 
a  gun.  I  thought  he  had  gone  In  to  Phil 
Suthard'B  and  got  a  gun.  He  had  It  stuck 
out  In  front  of  him  In  this  way.  He  was 
only  thirty  feet  away,  and  was  coming  down 
the  slant  towards  me,  and  I,  believing  I 
was  in  danger  of  my  life,  pulled  my  pistol 
and  began  to  shoot  at  him.  I  fired  fonr 
shots  from  that  pistol,  and  the  fifth  shot 
wonld  not  go,  and  then  I  pulled  the  other 
pistol  I  had  bought  and  fired  one  shot  out  of 
It  He  came  on  towards  me  until  I  shot  the 
last  shot,  and  Just  as  I  fired  that  shot  he 
turned  around.  When  he  turned  I  saw  the 
handle  of  the  umbrella,  and  saw  It  was  an 
umbrella.  I  then  stopped  firing,  i  thought 
he  had  a  gxm  until  he  turned,  and  I  saw  by 
the  crooked  handle  that  It  was  an  umbrella. 
The  second  revolver  I  fired  from  was  a  five- 
shooter,  and  was  loaded  full.  I  never  went 
towards  Summers.  Then  I  went  on  home. 
After  I  got  over  by  the  school  bouse,  about  a 
hundred  yards  away,  I  fired  my  pistol  up  in 
tbe  air.  I  fired  at  Summers  In  defense  of 
my  person.  What  I  did  was  to  defend  my- 
self. I  thought  he  had  a  gun,  and  I  heard 
that  he  was  going  to  kill  me.  I  knew  that  he 
had  tried  to  do  It  on  December  24,  1868. 
Tes;  I  have  been  treated  for  mental  trouble 
by  Dr.  Gobbel,  of  English,  Dr.  Sanders,  of 
Taswell,  and  Dr.  Boyd,  of  Paoll." 

Appellant  objected  to  the  testimony  of 
Summers  that  one  of  tbe  bullets  cut  his  coat 
The  contention  Is  that  It  was  erroneous  to 
admit  evidence  of  an  assault  and  battery  un< 
der  a  charge  of  assault.  Appellant  was  pros- 
ecated4inder  section  1009.  Rev.  St  18S1  (sec> 
tloD  1982,  Bnrzu'  Bev.  Ut  18M),  which  reads, 


"Whoever  perpetrates  an  assault  or  an  a»- 
sault  and  battery  upon  any  human  being,  witta 
Intent  to  commit  a  felony,  shall,  upon  con- 
viction thereof,  be  imprisoned,"  etc.  If  tlils- 
section  be  regarded  as  defining  one  crime, 
tbe  objection  Is  untenable.  If  tbe  section 
defines  two  crimes,  the  objection  la  equally 
baseless;  for  the  two  offenses  are  of  the  same 
class,  and  the  penalty  is  Identical  On  the 
one  transaction  the  state  has  the  right  t» 
elect  on  which  offense  to  count  and  tbe  de- 
fendant cannot  complain  if  the  proof  caveat 
the  charge,  and  Incidentally  discloses,  as  a 
part  of  the  res  gestie,  the  other  offense,  also. 
Bonsall  v.  State.  85  Ind.  460;  Hamilton  v. 
State,  36  Ind.  280;  Poison  T.  State,  187  Ind. 
519,  35  N.  Ev  907. 

AE^ellant  did  not  Interpose  a  written  plea 
of  insanity.  The  court  permitted  him  to- 
prove  his  physical  and  mental  condition  from 
the  1st  of  September.  1888,  to  the  time  of 
the  alleged  aasanlt— that  he  was  weak  and 
nervous,  and  subject  to  delusl<ms  that  some 
one  waa  about  to  ktU  him.  Appellant  com- 
plains of  the  court's  refusal  to  allow  him 
to  prove  his  condition  in  July,  18^  "In- 
dependently of  any  question  of  Insanity,  the 
defendant  in  a  criminal  cause  has  the  right 
to  have  his  general  physical  as  well  as  his 
mental  condition  at  the  time  of  the  com- 
mission of  tbe  supposed  crime  explained  to 
the  jury,  so  as  to  put  them  In  possession  of 
all  the  facts  connected  with  the  transaction, 
and  the  better  to  enable  them  to  Judge  of  its 
character;  but,  when  insanity  is  relied  i^on 
as  a  shield  against  punishment  it  must  be 
specially  pleaded."  Sage  v.  State,  01  Ind. 
141.  The  offered  evidence  was  eompetait 
and  it  was  excluded  only  on  the  ground  that 
It  was  too  remote  from  the  time  of  the  al- 
leged assault  In  Tlew  of  the  full  Inquiry, 
that  extended  back  over  a  period  of  six 
months,  and  of  the  fact  that  a  limit  must 
be  set  at  some  point  it  Is  not  dear  that  the 
court  abused  its  discretion  In  refusing  to  go 
back  eight  months. 

The  court  refused  to  permit  appellant  to 
prove  that  at  a  dance  in  the  evening  of  De- 
cember 24,  180S,  Summers  had  held  appe- 
lant while  one  Brackens  stabbed  bim  in  the 
side  with  a  knife,  and  that  in  January  and 
February,  1899,  Summers  had  made  threats 
to  take  appellant's  life.  In  excluding  this 
testimony  the  court  said  to  appellant's  coun- 
sel. Id  the  presence  and  hearing  of  the  Jury: 
"The  fact  that  it  was  an  tunbreUa,  and  not 
a  gun,  is  the  tronUe  with  your  case."  The 
court  also  refused  to  give  the  following  In- 
struction: "In  this  case,  if  you  believe  from 
the  evidence  that  at  the  time  of  tbe  alleged 
assault  James  Summers,  the  person  upon 
whom  It  Is  alleged  that  tbe  assault  waa  com- 
mitted, was  advancing  towards  the  accused 
with  a  closed  umbrella  in  his  hand,  in  audi 
a  manner  and  under  such  circumstances  that 
tbe  accused  honestly  believed,  and  reason- 
aUy  had  a  right  to  believe,  that  be  was  be- 
ing violently  assaulted  with  a  danserooa  and 
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deadly  weapon,  and  tliat  be  was  In  danger 
of  receiving  great  bodily  harm  at  the  liands 
of  hU  asBBllant.  then  his  right  of  self-de- 
fense Intervened,  notwlthBtandlng  the  fact 
that  It  afterwards  dereloped  that  the  appre- 
hended danger  was  not  real."  The  evidence 
of  the  prior  altercation  and  threats  was  com- 
petent, the  remarks  of  the  court  were  Improp* 
er.  and  the  requested  Instruction  Bhoold  liavq 
been  given.  Whether  or  not  awellant  was 
honest  In  his  claim  that,  in  the  dnsk  of  the 
evening,  he  believed  from  a|;^>earance8  that 
Summers  was  advancing  upon  him  with  a 
gun,  was  a  question  that,  upon  ajq^eUanf  ■ 
testimony,  slwnld  have  been  properly  submit- 
ted to  the  Jury;  and  appellant  had  the  right 
to  corroborate  his  statement  that  he  was  In 
fear  of  Summers  by  proof  of  existing  reanona 
therefor.  Dukes  v.  State.  11  Ind.  667;  Hol- 
ler V.  State,  37  Ind.  57;  Boyle  v.  State,  97 
Ind.  322;  Bowlus  v.  State,  130  Ind.  227,  28 
N.  E.  1116.  The  state  refers  to  the  case  of 
Martin  v.  State,  6  Ind.  App.  453,  82  N.  B. 
604,  but  the  facts  are  not  analogous.  Judg- 
ment reversed,  with  directions  to  sustain  the 
motion  for  a  new  trial 


(IM  Ind.  SM) 

STATE  «  reL  BRUNB  t.  GLAUBMIBB  et  aL 

(Snpreme  Court  of  Indiana.  May  29,  1900.) 

lOSOONDUCT  OF  BHHRIFF— LIABILITY  ON  BOND 
— ACCUaBO  PERSON— TAKINO  PHOTOORAFH— 
ASCBRTAININO  HUSCRBHBNTS  —  PUBU8H- 
INO  PHOTOGRAPH, 

1.  If,  in  his  discretion,  a  sheriff  dpems  it 
aecessaiy  to  the  prerention  of  the  escape  of  an 
accused  person  to  take  tbe  prisoner's  photo- 
graph, and  to  ascertain  his  height^  weight,  and 
other  physical  peculiarities,  and  his  name,  reU- 
dence,  place  of  birth,  etc.,  he  may  do  so,  with- 
out incarring  liability  on  his  official  bond  there- 
for; his  acts  being  withoat  personal  violence  to 
Ibe  priscmer. 

2.  A  sheriff  does  not  act  offleially  Id  sending 
photographs  of  an  accused  person,  with  descrip- 
tions of  such  pmon,  to  vanous  Indiriduals  and 

Eolice  departments,  whereby  the  acciued  Is 
eld  out  to  the  world  as  a  criminal;  and  the 
sheriff  and  his  sureties  are  not  liable  on  his  of- 
ficial bond  for  such  acts,  though  the  officer  may 
be  amenable  to  a  libel  salt. 

Appeal  Crom  dnmlt  court.  Allen  county; 
B.  O'Konrke,  ludge. 

Action  by  the  state,,  on  the  relation  of  John 
W.  Bruns,  against  Edward  F.  Clausmier  and 
bthers.  From  a  Judgment  In  favor  of  de- 
fendants, rendered  on  a  demurrer  to  plain- 
tiff's complaint,  plaintiff  amieals.  AflSrmeO. 

Nlnde  ft  Bona  and  G  Holden,  for  appel- 
lant UoiTlB,  Barrett  ft  Hwrla,  tat  awellee. 

MONKS,  J.  This  action  was  brought  by 
the  relator  against  appellee  Clausmier,  on 
his  official  bond  as  sheriff,  and  tbe  other  ap- 
pellees, sureties  on  said  bond,  to  recover 
damages  for  an  alleged  breath  tbeceof.  A 
demurrer  for  want  of  tects  was  sustained  to 
the  complaint  and,  the  relator  refusing  to 
plead  farther.  Judgment  was  rendered  In 
CftTor  of  appellees. 


It  is  alleged  In  tbe  complaint  that  while 
the  relator  was  confined  In  the  jail  of  Allen 
county,  and  In  the  custody  of  said  Clausmier, 
as  sheriff,  on  a  charge  of  forgery,  said  Claus- 
mier, on  the  13tb  day  <a  November,  1896, 
"without  the  consent  and  against  the  wish 
of  said  relator,  compelled  blm,  by  force  of 
commands,  and  threatening  physical  compul- 
sion, to  come  forth  out  of  his  cell  In  said  jail, 
Into  the  office  of  sstd  Jail,  and  then  and  there, 
intentionally,  wrongfully,  unlawfully,  and 
maliciously,  took  the  picture  of  said  relator, 
and  on  the  same  day,  without  the  consent 
and  against  tbe  wish  and  notwithstanding 
the  protest  of  relator,  said  Clansmier  weigh- 
ed and  measured  said  relator,  and  by  obser- 
vation of  the  body  of  said  relator,  and  by  In- 
quiry of  him,  and  by  means  of  records,  ob- 
tained a  personal  description  of  relator";  that 
on  said  15th  day  of  November,  1896.  and 
thereafter,  said  CUnsmier,  "maliciously  in- 
tending to  ruin  the  relator's  fair  name  and 
reputation,  and  to  bring  said  relator  Into 
public  Infamy,  disgrace,  and  scandal,  by 
holding  said  relator  up  to  scorn,  ridicule,  con- 
tempt end  execration,  and  to  impair  bis  en- 
joyment of  general  society  by  imputing  and 
Implying  that  said  relator  had  committed  a 
crime  and  was  a  rogue  and  a  criminal,  by 
associating  the  picture  of  the  relator  wltb 
the  pictures  of  criminals,  and  representing 
the  said  relator  as  a  criminal  and  as  a  per- 
son whom  the  police  should  watch,  and 
whom  the  officers  of  the  law  generally 
should  observe  and  watch  more  critically 
than  said  officers  and  said  police  do  man- 
kind generally  who  are  not  knovni  as  crim- 
inals, by  placing  the  picture  of  said  relator 
on  cards  which  are  used  for  mounting  the 
pictures  of  criminals,  and  using  said  pictures 
for  the  express  and  sole  purpose  of  holding 
said  relator  forth  as  a  criminal,  on  said  day 
did  maliciously  and  falsely  make  and  publish 
of  and  concerning  the  relator  the  following 
false,  scandalous,  nuUcIous,  and  defamatory 
wor^  and  picture  of  said  relator  in  connec- 
tion therewith  [the  description  of  the  telator, 
and  the  charge  against  blm,  and  by  whom 
he  was  arrested,  as  shown  on  the  back  of 
said  picture,  are  set  forth  in  the  complaint]; 
that  the  pictures  of  persons,  taken  and 
mounted  as  aforesaid  on  cards  of  that  style, 
with  the  words  and  combination  of  words 
printed  and  written  thereon,  as  a  whole, 
when  exlilblted  and  used  as  these  were,  have 
a  definite  and  well-known  meaning,  that  said 
persons  are  criminals  and  rogues,  and  that 
said  pictures  and  words  make  what  are  well 
and  popularly  known  as  the  'Rogues'  Oal- 
lery*;  that  said  Clausmier,  before  the  re- 
lator had  any  opportunity  to  prove  his  in- 
nocence of  the  charge  for  which  he  was  com- 
mitted, wrongfully,  unlawfully,  and  mali- 
ciously caused  large  nnmbers  of  the  picture 
of  said  relator,  and  said  words  and  combina- 
tion of  words  on  the  reverse  side  thereof, 
to  be  sent  and  placed  In  the  police  depart- 
ment of  the  dty  ot  Ft  Wayn^  and  to  divers 
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persona  to  the  relator  unknown,  and  has 
widely  published  the  libel  here  complained 
of;  that  said  relator  was  Innocent  of  said 
charge,  and  was  afterwards  honorably  ac- 
quitted of  the  said  char^  placed  against  him. 
Whereby  and  by  means  of  which  acts  afore- 
said said  relator  has  been  greatly  prejudiced 
m  his  credit  and  reputation,  and  brought 
Into  public  scandal,  Infamy,  and  dl^race, 
and  has  suffered  In  his  good  name,  fame,  and 
reputation,  and  has  suffered  damage  there* 
by,"  etc. 

It  Is  the  duty  of  a  sheriff  to  confine  fn  Jail 
and  safely  keep  all  persons  in  his  custody, 
awaiting  trial  on  a  charge  of  crime,  until 
lawfully  discharged,  and.  If  they  escape,  to 
pursue  and  recapture  them.  A  sheriff,  in 
making  an  arrest  for  a  felony  on  a  warrant, 
has  the  right  to  exercise  a  discretion,  not 
only  as  to  the  means  taken  to  apprehend  the 
person  named  In  the  warrant,  but  also  as 
to  the  means  necessary  to  keep  him  safe  and 
secure  after  such  apprehension  until  law- 
fully discharged;  and  he  has  the  right  to 
take  such  steps  and  adopt  such  measures 
as,  In  bis  discretion,  may  appear  to  be  neces- 
sary to  the  identiflcation  and  recapture  of 
persons  In  his  custody  If  they  escape.  Un- 
less this  discretion  Is  abused  through  malice, 
wantonness,  or  a  reckless  disregard  for,  and 
a  selfish  indifference  to,  the  common  dictates 
of  humanity,  the  officer  is  not  liable.  Fire- 
stone T.  Rice,  71  Mich.  377,  38  N.  W.  885,  15 
Am.  St.  Kep.  206;  DIers  t.  Mallon,  46  Xeb. 
123,  64  N.  W.  722,  50  Am.  St.  Rep.  598.  It 
Is  the  duty  of  the  said  officer  to  search  the 
person,  and  take  from  him  all  money  or  other 
articles  that  may  be  used  as  evidence 
against  him  at  the  trial.  Rusher  t.  State,  04 
Ga.  363,  21  S.  B.  503,  47  Am.  St  Rep.  175, 
and  note  on  page  180.  And  he  may  take 
from  him  any  dangerous  weapons,  or  any- 
thing else  that  said  officer  may,  In  his  dis- 
cretion, deem  necessary  to  his  own  or  the 
public  safety,  or  for  the  safe-keeping  of  the 
prisoner,  and  to  prevent  his  escape;  and 
such  property,  whether  goods  or  money,  he 
holds  subject  to  the  order  of  the  court,  dos- 
son  T.  Morrison,  47  N.  H.  482.  03  Am.  Dec. 
450;  Commercial  Exchange  Bank  v.  McLeod, 
65  Iowa,  Qm,  10  N.  W.  320,  22  N.  W.  OlO,  54 
Am.  Rep.  30;  Relfsnyder  v.  Lee,  44  Iowa, 
101,  24  Am.  Rep.  733;  Holker  v.  Hennessy, 
141  Mo.  527.  540,  42  S.  W.  lODO,  04  Am.  St. 
Rep.  524,  532,  and  note  p.  537,  39  L.  R.  A. 
105;  Gillett,  Cr.  Law  (2d  Ed.)  §  158.  In 
Closson  V.  Morrison,  supra,  and  Holker  v. 
Hennessy,  supra,  It  was  held  that  said  offi- 
cer might  not  only  take  any  deadly  weapon 
he  might  find  on  the  person,  but  also  money 
or  other  articles  of  value  found  upon  the 
person,  though  not  connected  with  the  crime 
for  which  he  was  arrested,  and  could  not 
be  used  as  evidence  on  the  trial  thereof,  by 
means  of  which,  If  left  Id  his  possession,  he 
might  procure  his  escape,  or  obtain  tools.  Im- 
plements, or  weapons  with  which  to  effect 
talB  escape.  It  would  seem,  therefore,  tt,  lU 


the  discretion  of  the  sherllTi  he  should  deem 
It  necessary  to  the  safe-keeping  of  a  prisoner 
and  to  prevent  his  escape,  or  to  enable  him 
the  more  readily  to  retake  the  prisoner  If  he 
should  escape,  to  take  his  photograph,  and 
a  measurement  of  his  height,  and  ascertain 
his  weight,  name,  residence,  place  of  birth, 
occupation,  and  the  color  of  bis  eyes,  balr, 
and  beard,  as  was  done  In  this  case,  he  could 
lawfully  do  so.    The  complaint  does  not 
charge  that  any  physical  force  was  used  to 
Induce  the  relator  to  have  his  negative  taken, 
or  to  furnish  the  sheriff  the  information 
above  mentioned  not  obtainable  by  observa- 
tion. It  is  evident  that  the  substantial  catise 
of  action  set  forth  in  the  complaint  is  an  al- 
leged libel  of  the  relator  by  the  appellee 
Clausmier,  in  the  publication  of  said  pictures 
and  the  vnriting  on  the  backs  thereof,  by  send- 
ing the  same  to  the  police  department  of  Ft 
Wayne,  and  to  divers  persons  to  the  relator 
unknown.  Ckmcedlng,  without  deciding,  that 
If  a  sheriff  commit  an  assault  and  battery 
upon  a  peraon  in  his  custody,  or  falls  to  use 
ordinary  care  to  protect  him  against  acts  of 
violence  from  others,  he  and  his  sureties  are 
liable  on  his  official  bond  to  such  perscm 
therefor,  yet  It  does  not  follow  that  a  sheriff 
and  his  sureties  are  liable  on  his  official  bond 
for  libelous  words  published  by  said  sheriff 
of  and  concerning  a  person  In  his  custody. 
If  a  sheriff  have  a  person  ha  his  custody  oa 
a  charge  of  crime,  and  orally  or  in  writiDg 
uses  language  concerning  said  person  which 
Is  slanderous  or  libelous  per  se,  while  he 
may  be  liable  to  an  action  therefor,  there  la 
no  liability  on  his  official  bond  on  account 
thereof.   A  person  who  Is  a  sheriff.  In  speak-, 
lug  or  writing  such  language  under  such  cir- 
cumstances, is  not  guilty  of  any  misfeasance 
or  nonfeasance  as  such  officer.   He  Is  neither 
performing  an  official  duty  In  a  proper  or 
improper  manner,  nor  doing  ^y  act  what- 
ever as  an  officer.    It  Is  evident  that  said 
Clausmier,  In  sending  said  photographs  with 
the  writing  on  the  backs  thereof,  was  not 
acting  either  vlrtute  officii  or  colore  officii. 
Under  such  circumstances  there  Is  no  liability 
on  an  official  bond.    State  v.  GIvan,  45  Ind. 
207;  state  v.  Kent  53  Ind.  112.    It  Is  im- 
necessary,  therefore,  to  determine  whether  or 
not  the  photographs  and  the  words  thereon 
were  libelous,  when  considered  in  connection 
with  the  other  allegations  of  the  comj^int 
Judgment  affirmed. 

(156  Ind.  33} 

BOLLMAN  T.  OBMMILU 

(Supreme  Court  of  Indiana.   June  7,  1900.) 

EXECUTION— SALE  — APPRAISAL  —  NECBSSTTI 
—PLEADING— COMPLAINT— ANSWER 
—SUFFICIENCY. 

1.  Under  Bums'  Rev.  St.  1894,  §  744,  prorid- 
ing,  "No  property  shall  be  sold  on  any  execu- 
tion or  order  of  sale  issued  out  of  any  coDrt 
for  less  than  two-tbirda  of  the  appraisal  ash 
value  thereof,  exclusive  of  liens  and  Idcuiii- 
brances,  except  where  otherwise  provided  br 
law;"  and  section  68S.  that,  "when  a  Jndf- 
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ment  Ib  to  be  executed  wlthoat  relief  from  aD- 
pratsement  laws,  it  shall  be  so  ordered  in  tne 
judgment," — a  complaint  which  alleged  that 
properly  of  the  plaintiff  was  sold  tor  a  price 
greatly  below  its  ralne,  at  a  sherilTs  Bale  under 
a  judgment  for  costs,  without  an;  approise- 
ment,  and  that  a  sale  without  appraisement 
vaa  not  ordered  in  the  judgment,  and  prayed 
that  anch  sale  be  set  aside,  was  sufficient. 

2.  Under  Bums'  Rev.  St.  l&H,  {  585,  provid- 
Ing  that,  when  a  Judgment  is  to  be  executed 
wlthont  rdief  from  appraisement  laws,  it  shall 
be  wo  ordered  in  the  judgment,  u  answer 
which  set  up  ai  a  defense  to  an  action  to 
set  aside  a  sale  of  property  without  appraise- 
ment that  the  sale  was  made  to  satisfy  k 
jadxniMit  tor  coats  In  an  action,  consistiug  of 
the  fees  of  clerks  and  sheriffs  of  several  coun- 
ties, and  was,  therefore,  collectlMe  without 
relief  from  appraisement  laws,  constituted  no 
defense,  where  a  aale  without  appraisement 
was  not  ordered  in  the  judgment 

3.  That  an  answer  failed  to  set  np  a  defense, 
and  plaintiff  entered  a  demurrer  thereto,  which 
was  sustained,  present  no  ground  for  reversing 
B  judgment  entered  in  favor  of  plaintiff  on  de- 
fendant'a  refusal  to  further  plead. 

Api>eal  from  circuit  coart,  Jay  county;  J. 
W.  Headlngton,  Judge. 

Action  by  Ansnstus  Bollman  against  Grier 
P.  OemmlU.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Emerson  McQrfff  and  Williamson  &  Whip- 
ple, for  appellant.  David  T.  Taylw,  Walter 
F.  MacGlnnltle^  and  Thornton  J,  T^lw.  tor 
appellee. 

BAKER,  O.  J.  Suit  to  vacate  a  sheriff's 
sale  of  real  estate  on  execution.  Appellee's 
complaint  charges  that  prior  to  May  16, 1896, 
an  action  to  recover  damages  for  seduction, 
wbereln  Ola  Brown  was  plaintiff  and  appel- 
lee was  defendant,  was  pending  In  the  Ad- 
ams fdrcnlt  court;  that,  the  cause  being  set 
for  trial,  appellee  iMrocnred  a  continuance; 
that  thereupon  Ola  Brown  moved  for  judg- 
ment for  costs  occasioned  by  the  continu- 
ance, and  the  court  rendered  judgment 
againat  appellee  as  follows:  "It  Is  therefore 
considered  and  adjudged  by  the  court  that 
the  plaintiff  recover  of  and  from  the  defend- 
ant the  coats  and  charges,  taxed  at  the  sum 
of  $111.49:"  that  on  January  28,  1897,  the 
clerk  of  the  Adams  circuit  court  Issued  to 
the  sheriff  of  Jay  county  an  execution  on  the 
Judgment,  "without  relief  from  appraisement 
laws";  that  the  sherUF  levied  the  execution 
upon  c«taln  real  estate  belonging  to  appel- 
lee In  Jay  coonty,  and,  without  causing  the 
land  to  be  appraised,  sold  it  to  i^ipellant  for 
947,  which  was  a  sum  greatly  below  Its  value 
at  the  time;  that  appellant  paid  his  bid,  and 
teeelved  from  the  sheriff  a  certificate  of  pnr- 
chase.  To  this  complaint,  appellant  unsucr- 
cessfnlly  demurred,  and  thereupon  answer- 
ed, confessing  the  facts  stated  by  appellee 
to  be  true,  and  attempting  to  avoid  the  ef- 
fect thereof  by  alleging  that  the  Judgment 
was  made  up  of  various  sums  for  services 
rendered  by  the  clerks  and  sheriffs  of  Ad- 
ams, Jay,  and  Wells  counties,  which  were 
unpaid  and  owing  to  those  connties»  and  that 
therefore  the  judgment  was  collecUble  wlth- 


ont relief  from  appraisement  laws,  Huragh 
the  Judgment  llaelf  did  not  so  provide.  ITpMi 
a  demurrer  being  sustained  to  this  answer, 
and  appellant's  refusal  to  plead  further. 
Judgment  was  entered  that  the  sheriff's  sale 
be  vacated.  The  errors  assigned  involve  the 
sufficiency  of  the  complaint  and  answer. 

The  command  of  section  732,  Rev.  St  1881 
(section  732.  Homer's  Bev.  St  1887;  section 
744,  Bums'  Rev.  St.  JSM),  IB  that  "no  prop* 
erty  shall  be  sold  on  any  execution  or  order 
of  sale  Issued  out  of  any  court  for  less  than 
two-thirds  of  the  appraised  cash  value  there- 
of, exclusive  of  liens  and  Incumbrances,  ex- 
cept where  otherwise  provided  by  law." 
Section  576,  Rev.  St  1881  (section  S76,  Hor- 
ner's Rev.  St  1897;  section  S86.  Bums*  Rev. 
St  1894),  requires  that,  "when  a  Judgment 
is  to  be  executed  wlthont  relief  from  ap- 
praisement laws.  It  shall  be  so  ordered  In 
the  Judgment"  C3onstraIng  these  two  sec- 
tions together,  it  Is  found  that  a  Judgment 
"without  reller*  cannot  rightfully  be  render* 
ed  unless  the  law  provides  for  such  a  Judg- 
ment in  the  particular  case,  and  that  If  the 
law  does  so  provide,  the  Judgment  must  be 
entered  "without  relief,"  or  a  sale  thereun- 
der without  appraisement  will  be  illegal. 
Hollman  v.  Gollins,  1  Ind.  24;  Vatl's  Lessee 
V.  Craft  2  Ind.  359;  Harris  v.  Makepeace, 
13  Ind.  560;  Culpb  v.  Phillips.  17  Ind.  209; 
Evans  V.  Asbby,  22  Ind.  16;  Fletcher  v. 
Holmes,  25  Ind.  458;  Tyler  v.  Wllkerson,  27 
Ind.  450;  Howe  v.  Dibble.  46  Ind.  120;  Stots- 
enburg  v.  State,  76  Ind.  638;  Cox  v.  Bird,  88 
Ind.  142;  Lytton  t.  Balrd,  141  Ind.  446,  40  N. 
E.  1063.  The  demurrer  to  the  complaint  was 
property  overruled. 

The  costs  for  which  Judgment  was  render- 
ed were  and  could  legally  be  only  those 
made  by  the  plaintiff,  Ola  Brown,  which  she 
had  paid  or  was  liable  to  pay  to  the  officers 
for  the  counties  mentioned  In  the  answer. 
Armsworth  v.  Scotten.  29  Ind.  ^;  Hays  v. 
Boyer,  69  Ind.  841;  Goodwin  y.  Smith,  68 
Ind.  301;  Kelfer  v.  Summers,  187  Ind.  106. 
35  N.  E.  1103,  36  N.  E.  894;  Mott  v.  State. 
145  Ind.  853.  44  N.  E.  548;  Wilson  v.  Jenkins. 
147  Ind.  533.  46  N.  E.  889.  That  the  officers 
are  authorized  to  collect  costs  from  the  par- 
ties who  make  them,  by  fee  bill,  without  re- 
lief from  appraisement  laws.  Is  Immaterial. 
And  It  Is  needless  to  Inquire  whether  the 
Judgment  for  costs  could  have  been  legally 
rendered  '*wlthont  relief,**  since  it  was  not 
"so  ordered  in  the  Judgment**  The  answer 
was  bad. 

Appelant  claims  to  be  entitied  to  a  re- 
versal, even  If  the  complaint  .Is  good  and  the 
answer  bad,  because  appellee's  demurrer  to 
the  answer  challenged  Its  sufficiency  "to  con- 
stitute a  cause  of  action."  Although  It 
would  not  have  been  error  If  the  court  had 
overruled  or  stricken  out  the  demurrer  be- 
cause it  presented  no  question,  the  Judgment 
will  not  be  reversed  oh  account  of  the  sus- 
taining of  an  Informal  demurrer  to  an  an- 
swer that  does  not  state  facts  sufficient  to 
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constitute  a  eanse  of  defense.  Bine  t.  Bank, 
145  iQd.  318,  43  N.  B.  655;  Garrett  T.  Plow 
Works  (Ind.  SiipO  06  N.  B.  667.  Judgment 
affirmed. 


CM  Ind.  U7) 

SIPLB  T.  STAm 

(Baprcms  Court  of  Indiana.  May  29,  IMO.) 

SOMICIOa  —  INDICTMENT  —  ADUINI8TBRINQ 
POISON  —  SUPFICIBNCy  —  CRIMINAL  UW  — 
8UPFICIBNCT  OP  VERDICT— BILL  OP  EXCEP- 
TIONS —  RECITALS  —  ADMISSIONS  OP  THIRD 
PEK80NW0INT  INDICTMENT— CONVICTION— 
OONSIDBRATION  OF  ERROR  —  COMPLIANCE 
WITH  RULES-RECORD  PAGE  AND  UNA-OF- 
FERS TO  PROVB-ADUISSIBIUTY. 

1.  Under  BamB'  ReT.  SL  1894  f  1977  fRer. 
St.  1S31,  i  1901;  Horoer'B  Rer.  Sl  1807,  f 
19M),  declarinf  anj  person  wbo  kills  aDother 
bf  admiDisterlng  poison  cniltr  of  morder,  an 
indictment  cfaartflng  marder  op  administeriox 
poison  Is  sufficient  without  a  charge  that  it 
was  not  koowinglp  and  Toluntariip  reeefved 
and  swnllowed. 

2.  'Wheie  a  count  of  an  indictment  charged 
murder  Id  the  first  decree,  a  rerJict  finding  de- 
fendant guilty  as  chart^ed  in  such  count  was  a 
sufficient  conriction  of  marder  In  the  first  de- 
gree. 

3.  Where  the  hll!  of  exceptions  recites  that 
It  contains  all  the  oral  evidence  given  on  a  trial 
for  crime,  the  sufficiency  of  such  evitleace  to 
anstain  the  verdict  will  uot  be  considered,  since 
other  evidence  may  hare  lieen  given. 

4.  On  a  trial  for  murder,  it  was  not  error  to 
exclude  testimony  of  a  witness  that  another 
person,  who  was  jointly  Indicted  with  the  de- 
fendant, and  had  been  convicted,  had  told  him 
that  he  gave  deceased  the  poison  that  "turned 
up  his  toes." 

5.  Since  a  party  asserting  an  erroneons  ruling 
is  required  hy  the  rules  to  point  out  the  page 
and  hne  of  the  record  where  It  appears,  an  as- 
aignment  of  error,  in  refusing  to  permit  a  wit- 
ness to  be  recnlled  to  correct  erroneous  testi- 
mony given  at  the  trial,  will  not  be  considered 
where  attention  is  not  called  to  the  page  and 
line  of  the  bill  of  exceptions  where  such  re- 
quest and  ruling  Is  shown,  though  the  error  in 
such  testimony  and  correction  desired  are  set 
forth  In  the  motlou  for  a  new  trial,  and  an  sf- 
fidavit  of  the  witness  in  support  thereof  ap- 
peal's !n  the  clerk's  transcript. 

U.  Where  aa  affidavit  Sled  in  support  of  a  mo- 
tion for  a  new  trial  is  not  poluteid  ont  In  the 
record  as  required  by  the  rnlea,  it  will  not  be 
considered,  though  copied  Into  the  transcript 
by  the  clerk. 

7.  Where,  on  trial  for  crime,  objections  to 
questions  were  sustained,  and  exceptions  saved, 
and  offers  to  prove  were  made,  refused,  and  ex- 
ceptions saved,  errors  sssigned  in  exclusion  of 
such  evidence  will  not  be  considered,  since  no 
question  as  to  the  admissibility  of  the  proposed 
testimony  was  raised  by  such  procedure. 

Appeal  from  circuit  court;  Davien  county; 
H.  I.  Houghton,  Judge. 

Frank  Slple  was  convicted  of  murder,  ud 
he  appeals.  Affirmed. 

T.  R.  Greene,  Tbos.  H.  Dillon,  John  H. 
Spencer,  and  W.  D.  Cnrll,  for  appellant  W. 
L.  Taylor.  Atty.  Gen..  W.  B.  Cox.  Merrill 
Moo  res,  and  C.  0.  Hadley,  for  the  State. 

MONKS.  J.  The  indictment  was  in  four 
counts,  each  charging  appellant  and  John 
Ollne  with  murder  in  the  first  degree  by  ad- 
ministering poison  to  one  Franklin  P.  Smith. 
He  was  found  ffoilty  u  charged  In  the  sec- 


ond count  of  the  hnUctment,  and  bis  pun- 
ishment assessed  at  imprisonment  for  life, 
and.  over  a  motion  for  a  new  trial.  Judgment 
waa  rendered  upon  the  verdict 

The  errors  assigned  call  in  question  the 
action  of  the  court  In  overruling  appellant's 
motion  to  quaab  the  second  count  of  the  In- 
dictment and  appellant's  motion  for  m  new 
trial.  The  objection  to  said  count  ia  that  it 
is  too  uncertain,  vague,  and  indefinite  to 
charge  a  public  offense.  In  tliat  It  does  not 
charge  that  "Smltb,  the  deceased,  was  Igno- 
rant of  what  he  received,  nor  that  he  did 
not  receive  It  voluntarily,  nor  that  he  did  not 
voluntarily  swallow  It."  It  was  not  nece^ 
sary  to  the  sufficiency  of  said  count  to  al- 
lege that  the  deceased  bad  no  knowledge  that 
the  substance  administered  to  him  by  appel- 
lant was  poison.  Said  second  connt  Is  sub- 
stantially a  copy  of  the  indictment  which  waa 
sustained  In  Snyder  v.  State,  59  lad.  10&. 
See.  also.  GUIett.  Or.  Law  (2d  Ed.)  p.  41S; 
Epps  V.  State,  102  Ind.  500,  642,  1  N.  E.  491; 
Bechtelbelmer  v.  State,  54  Ind.  128.  Said 
count  charges  appellant  with  the  murder  ot 
Franklin  P.  Smith  by  administering  poison, 
and  Is  sufficient,  under  section  1977.  Buros' 
Rev.  SL  1894  (section  1901.  Rev.  St  ISSl; 
section  1904,  Homer's  Rev.  St  1897).  and 
the  court  did  not  err  In  overmling  the  mo- 
tion to  quash  said  count. 

Appellant  Insists  that  the  verdict  Is  Insuf* 
flcient  for  the  reason  that  It  does  not  state 
the  degree  of  murder  of  which  he  Is  found 
guilty.  The  second  count  of  the  Indictment 
charged  appellant  with  murder  In  the  first 
degree,  and  the  verdict  found  him  guilty 
"as  charged  in  tbe  second  count  of  the  in- 
dictment" The  verdict  therefore,  found  ap- 
pellant guilty  of  murder  In  tbe  first  degree, 
because  tbat  was  the  crime  charged.  Ken- 
nedy V.  State,  6  Ind.  485,  480;  Frollch  v. 
State.  11  Ind.  213.  Moreover,  it  Is  settled 
law  In  this  state  that  when  a  verdict  flods 
a  defendant  guilty  in  a  case  where  the  in- 
dictment charges  an  offense  Involving  minor 
ones,  and  does  not  specify  the  particular  of- 
fense. It  will  be  deemed  a  finding  of  guil^ 
of  the  highest  offense  charged.  Rose  v.  State, 
82  Ind.  844,  S4ES,  and  cases  Cited.  It  follows 
that  even  if  the  verdict  had  fOund  the  appd- 
lant  guilty,  omitting  tbe  words,  "as  char^ 
in  the  second  count  of  the  Indictment"  and  as- 
sessed his  punishment  at  imprisonment  for  life, 
the  same  would  be  deemed  a  finding  of  guilty 
of  murder  in  tbe  first  degree,  because  that  wu 
the  highest  offense  charged  In  said  count 

Appellant  by  his  counsel  argues  that  the 
verdict  Is  contrary  to  the  evidence.  It  ii 
manifest  that  tbe  determination  of  this  ques- 
tion depends  upon  the  evidence,  and  cannot 
be  considered  unless  all  tbe  evidence  gives 
in  the  cause  is  contained  In  tbe  record. 
Guenther  v.  State.  141  Ind.  SOS,  086.  41  N. 
B.  13,  and  cases  cited.  It  Is  recited  In  th« 
bill  of  exertions  tbat  nbls  Is  all  the  orsl 
evidence  In  the  above-entltied  cause."  As 
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Omtb  may  Imlts  been  other  erUoBce  thmn 
««]  erldence  glroi  In  nJd  OHise.  tbe  Mil  o£ 
exceptions  does  not  staov  that  It  contains 
ftll  tbe  evidence  gfvok  In  nid  cans&  OlUett. 
Or.  Lav,  I  998;  Bvbank,  Ind.  ^hi.  Proc.  p. 
SB,  I  90.  Therefore  title  court  cannot  con- 
alder  or  iMUM  upon  the  question  whether  or 
■ot  the  Tvdlct  la  contrary  to  the  erldenee. 
Onenthw  t.  State,  aupra;  Bojie  t.  Boame 
Ond.  Snp.)  47  N.  EL  827. 

Dnrtnff  the  trial  and  at  the  proper  time 
anwllant  offered  to  proTa  hy  ft  competent 
witneas  that  within  six  hours  after  the  death 
of  Franklin  P.  Smith  one  J<An  CUne  said  to 
the  wltneaa,  In  talking  aboat  the  death  of 
aald  Smith,  '*!  am  the  man  who  gave  him 
the  does  that  tnmed  np  bis  toes;  I  always 
catty  It  r^t  In  here;"  and  as  he  ^ke  be 
pointed  to  an  Inside  rest  pocket.  The  evf- 
duica  was  ezdndei^  and  said  action  of  the 
coort  is  specified  as  a  cause  for  a  new  trial. 
It  Is  settled  beyond  controversy  that  a  de- 
fendant on  trial  cannot  be  permitted  to  show 
that  a  third  person  has  admitted  that  be  com- 
mitted the  crime.  14  Cent  Dig.  cola.  1617. 
104S.  t  761;  GUlett.  Ind.  &  Col.  £t.  S  227, 
and  esses  <^ted  In  note  2;  Wbart  Cr.  Ev. 
<9th  Ed.)  p.  170.  i  22S;  Smith  T.  State,  9  Ala. 
990;  Snow  v.  State.  58  Ala.  372,  M  Ala.  138; 
West  T.  State.  76  Ala.  9S;  State  t.  Evans. 
05  Mo.  460:  Bonsail  v.  State,  35  Ind.  460; 
Jones  V.  State.  64  Ind.  473,  484,  485;  Davis 
T.  Com,  95  Ky.  19.  23  S.  W.  C80,  44  Am.  St 
Bep.  201. 

Tbe  fact  that  the  John  Cllne  mentioned 
waa  Jointly  Indicted  with  apppllant  for  said 
offense,  and  had  been  tried  and  convicted 
before  tbe  trial  of  this  cause,  can  In  no  way 
change  the  rale.  Tbe  court  did  not  err, 
therefore.  In  refusing  to  admit  said  evidence. 

It  la  assigned  as  a  cause  for  a  new  trial 
that  the  court  erred  In  refusing  to  permit 
appellant  to  recall  one  I-'lemIng,  a  witness 
for  appellant  to  enable  him  to  correct  an 
error  la  bis  testimony.  The  error  In  said 
testimony  and  the  correction  desired  are  fol- 
ly set  forth  In  the  motion  for  a  new  trial,  and 
an  affidavit  of  said  Fleming  In  support  of 
■aid  cause  for  a  new  trial  Is  copied  Into  tbe 
transcript  by  the  clerk.  Counsel  for  appellant 
have  not  called  oar  attention  to  the  page 
■nd  line  of  the  bill  ot  exceptions  where  It  Is 
Bhown  that  be  asked  permission  to  recall  said 
witness,  or  that  tbe  court  made  any  sucb 
mling  as  the  one  complained  of.  The  rules 
of  this  court  require  tbe  party  asserting  that 
a  ruling  of  the  trial  court  is  erroneous  to  point 
out  the  page  and  line  of  the  record  where 
the  same  may  be  found,  and  it  has  been  uni- 
formly held  by  this  court  that  it  this  rule 
waa  not  complied  wltb.  the  court  would  not 
search  the  record  to  And  such  ruling,  even  If 
•rroneous.  State  v.  Wlastandley,  101  Ind 
405.  501.  002.  01  N.  B.  1054,  and  cases  cited. 

Neither  have  appellant's  counsel  pointed 
oot  tbe  place  in  the  record  where  tbe  atUdavit 
of  said  Fleming  Is  contained  In  a  bill  of  ex* 
eaptlona.  In  a  criminal  caa^  unless  affldar 
&7N.B.-86 


Tits  filed  In  support  of  a  motion  Ux  a  new 
trial  an  made  a  part  of  the  record  b7  a  UU 
of  exceptlotts,  they  camiot  be  considered 
on  appeal,  altbongh  copied  Into  the  tnn- 
serlpt  by  the  deA.  Graybeal  t.  State,  145 
Ind.  628.  44  N.  B.  641«  and  cases  dted. 

AppelUnt  complains  of  the  exdnsloo  of 
evidence  i^ered  him,  the  same  bcdng 
apeclfled  aa  tbe  tmtii  and  devratb  cumes  for 
a  new  trlsJ.  The  bill  of  exceptions  shows 
that  In  each  Instance  appellui^s  couuel  pro- 
pounded a  qnestlmi  to  the  witness  to  which 
the  state  ot^eeted,  and  the  comt  sustained 
tbe  objection,  to  which  appellant  excepted. 
Then  followed  an  ofter  to  prove»  refusal  of 
the  offor,  and  an  exertion  by  appelant  It 
la  established  In  this  state  tiiat  soch  proce- 
dore  raises  no  question  aa  to  the  admlsdUl- 
Ity  of  the  proposed  testimony.  Tbe  reason 
therefor  Is  fully  stated  in  Gunder  v.  Tlb- 
bitts,  168  Ind.  691,  607,  COS.  66  N.  B.  762. 
See.  also,  Deal  v.  State,  140  Ind.  854.  871,  89 
N.  E.  930;  Whitney  t.  State  (Ind.  Sup.)  07 
N.  B.  89S. 

Newly-discovered  evidence  Is  assigned  as 
a  cause  for  a  new  trial,  but,  as  tbe  affidavits 
filed  fn  support  thereof  are  not  made  a  part 
of  tbe  record  by  a  bill  of  exceptions,  there 
is  nothing  In  the  record  to  sustain  said  cause 
for  a  new  trial.  Qraybeat  v.  State,  145  Ind. 
623.  41  N.  E.  641.  Finding  no  available  error 
In  tbe  record|  the  judgment  is  afllrmed. 


(IBS  Ind.  MO) 

CHTST  et  al.  v.  WAYNE  INTTT? NATIONAL 
BUILDING  &  LOAN  ASS  .V.i 
(Sitprem<p  Coort  of  Indiana.  June  6.  1900l) 

APPBAL-^OINT  ASSIGNMENTS  OF  ERROR- 
aUFFICIBNCr. 

Assignments  of  error  Joined  In  by  a  de* 
fendant  who  made  default  and  did  not  except 
to  any  ruling  or  action  of  the  conrt  are  Insuffl- 

dent. 

Appeal  from  circuit  court.  Huntlngtcm 
county;  O.  W.  Watklna,  Judge. 

Bill  b7  tbe  Wayne  International  Building 
&  Loan  AsBodatlon  against  Lyman  0.  Cfcist 
and  others.  From  a  decree  In  favor  of  the 
complainant,  defendants  appeal.  Affirmed. 

Thomas  Q.  Smith,  for  appellants.  James 
M.  Hatfleld,  for  appellee, 

MONKS.  J.  AppeUee  brongbt  this  action 
to  foreclose  a  mortgage  on  real  estate,  ex- 
ecuted by  appellants  Jennie  Crist  and  Lyman 
C.  Crist,  her  husband,  to  secure  an  Indebted- 
ness evidenced  by  a  bond  executed  by  said 
Jennie  Crist  Afterwards  tbe  appeUant  Min- 
nie Pasbong,  upon  her  application  showing 
that  she  claimed  an  Interest  In  tbe  real  es- 
tate described  In  said  mortgage  superior  to 
and  free  from  the  lien  of  said  mortgage,  was 
by  tbe  court  made  a  def^dant  to  this  action. 
Appellant  Jennie  Crist  made  default  After 
Issues  were  joined,  the  cause  was  tried  by  the 
court,  special  finding  of  facta  made  and  oon- 
dusions  of  law  stated  thereon  In  favor  of  sp- 

^Bsbssrlag  d»M. 
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peUee,  and  over  a  motJoo  for  a  new  trial  by 
appellants  L^man  CL  Crist  and  Minnie  Pas- 
bong  a  decree  ot  fcweelosure  wa«  rendered' 
ordering  the  sale  ot  said  real  estate  to  pay 
the  Indebtedness  secured  by  sold  mortgage. 
Appellatits,  Lyman  C.  Crist,  Jennie  Crist, 
and  Minnie  Pasliong,  Join  in  the  assignment  of 
errors.  The  rulings  of  the  court  assigned  as 
errors  affect  only  the  appellants  Lyman  C. 
Crist  and  Minnie  Fasboog.  either  Jointly  or 
sevepally,  and  no  ruling  or  action  of  the  court 
affecting  all  the  appellants  Jointly  is  assigned 
as  error.  It  Is  evident  that  said  assignment 
of  errors  was  not  good  as  to  appellant  Jennie 
Orlst,  who  did  not  appear  In  the  court  below, 
and  who  took  no  exception  to  any  action  or 
ruling  of  the  court  It  Is  settled  law  In  this 
state  that,  if  several  appellants  Join  In  an 
assignment  of  errors,  it  must  be  good  as  to 
all  the  persons  Joining  therein,  or  It  will  be 
Insufficient  as  to  each  of  them.  Ewbank, 
Ind.  App.  Proc.  S  138;  M.  A.  Sweeney  Co.  v. 
ety,  151  Ind.  178,  181.  182.  51  N.  E.  234. 
and  cases  cited;  Elliott,  App.  Proc.  i  839. 
Jadgment  affirmed. 

0S5  Ind.  308) 

YEOMAN  et  aL  T.  SBABFrBR.  > 
(Snpreme  Conrt  ot  Indiaaa.   June  6,  1000.) 

APPBAI,  AND  ERROR— TRANSCRIPT— CRRTin- 
CATB-ALL  PAPERS— PAPERS  INTRODUCBI>- 
8UFFICIBNCT— NEW  TRIAL-JOINT  MOTION- 
JOINT  INTERBST-JOIMT  AasiONHENTS  OF 
ERROR. 

LCnder  Burns'  Rer.  St.  1894.  |  062,  declar* 
big  all  papers  pertaining  to  a  cause,  and  filed 
therein,  except  papers  used  as  mere  evidence, 

fiarts  of  the  record  to  be  certified  by  the  clerk 
n  the  transcript  on  an  appeal,  a  certificate  re- 
citing that  a  transcript  contains  copies  ot  «U 
papers  introduced  is  insufiirient,  since  it  does 
not  show  that  all  papers  pei'talning  to  the  cause 
and  filcMl  therein  are  included. 

2.  Where  a  verdict  in  a  proceeding  for  the 
constrnction  of  a  drain  assessed  separately  re- 
monRtrators  owning  separate  trncts  of  land, 
under  Buros'  Rev.  St.  18^  S  5672,  requiring 
separate  determiDations  by  the  jury  of  the 
rights  of  each  remonstcator,  a  joint  motion  for 
new  trial  bj  such  remonstrttors  was  improper, 
since  no  joint  Interest  existed  anthorising  such 
motion. 

3.  Where  a  verdict  In  a  proceeding  for  the 
construction  of  a  drain  assessed  separately  re- 
monstrators  owning  separate  tracts  of  land,  un- 
der Barns'  Rev.  St.  1^4,  K  5072,  requiring  sep- 
arate determinations  by  the  Jury  of  the  rights 
of  each  remonstrator,  a  joint  assignment  of  er- 
ror by  such  romonatrators  is  losulEicient.  since 
they  were  affected  severally  by  any  error  com- 
mitted, and  cannot  avail  themselves  thereof  1b 
a  joint  assignmrat. 

Ajveal  from  circuit  conrt,  Jajqwr  countT; 
B.  A.  Dwlgglns,  Special  Jndga 
'  Petition  by  Wilson  Shaeffer  for  constnicti<Hi 
of  a  drain.  Prom  a  Judgment  establlahlns  the 
drain  and  assessing  benefits,  James  Yeoman 
aqd  others  ^peal.  Affirmed. 

Fergnaon  ft  Wilson  and  Sellers  &  Uhl,  tot 
appellants.  Folt^  Spltler  tt  Knrrtot  for  ap- 
pellee. 

DOWLI\0,  J.  This  Is  a  proceeding  under 
the  statute  to  obtain  the  construction  of  a 

AReboarlng  denied. 


public  tile  drain  throng  certain  lands  tn  Ja» 

per  county.  BuriM'  Bev.  St.  18M.  I  5656  H 
seq.  The  petition  therefor  was  filed  by  tbs 
appellee  with  the  board  of  commlsaiooert. 
It  alleged,  among  other  things,  that  the  ditch 
would  be  of  public  utility;  that  it  would  con- 
duce to  the  public  health;  that  It  would  drain 
the  lands  of  the  petitioner  and  of  other  own- 
ers, and  render  them  fit  tor  agricultural  pur 
poses;  that  it  would  Improve  the  public  high- 
ways; and  that  the  benefits  to  be  derived 
from  It  would  largely  exceed  the  cost  of  its 
construction.  The  app^lants,  who  were  a 
part  of  such  owners  and  occupants,  filed  their 
remonstrance,  averring  that  each  assessment 
made  on  the  separate  tracts  of  land  owned  by 
the  appellants  were  too  high  as  compared 
with  the  assessment  against  the  lands  of  the 
appellee;  that  the  assessments  were  too  high 
as  compared  with  the  benefits;  denying  tliat 
the  proposed  ditch  would  be  of  public  utility, 
would  benefit  the  public  health,  or  would 
benefit  the  public  highways;  denying  also  that 
the  lauds  of  the  remonstrators  would  be  bene- 
fited, etc.  After  various  steps  before  the 
traard.  an  order  was  entered  directing  the  coo- 
structlon  of  the  drain,  and  making  assessments 
upon  the  lands  benefited  for  the  cost  of  the 
same.  An  appeal  to  the  circuit  court  was 
talioi  by  the  remonstrators,  and  the  proceed- 
ings there  resulted  In  a  verdict  for  appellee. 
A  motion  for  a  new  trial  was  made  and  ovei^ 
ruled,  and  a  Judgment  was  rendered  establish- 
ing the  drain,  and  making  the  necessary  ss- 
sessments  for  tbe  cost  of  Its  construction  upon 
the  several  tracts  of  land  benefited.  From 
this  Judgment  the  remonstrators,  James  Yeo- 
man. Robert  Yeoman.  Joseph  Yeoman.  Orpbe- 
ns  C  Halstead.  Mtcha  B.  Haletead,  Andrew 
J.  Preeland.  and  Sarah  E.  Miller,  appealed. 

The  only  error  assigned  and  discussed  Is  the 
overruling  of  the  motion  for  a  new  trial.  The 
assignment  Is  Joint  Tbe  reasons  stated  In 
that  motion  were:  <1)  That  tbe  verdict  was 
contrary  to  law;  (2)  that  the  verdict  was  not 
sustained  1^  sufficient  evidence;  (3)  error  hi 
p^mitting  the  Introduction  In  evidence  of 
tbe  remonstrance  filed  by  appellants  to  the 
third  report  of  the  reviewers;  (4)  error  In 
submitting  to  the  Jury  tbe  Interrogatories  an- 
swered by  them;  (6)  error  In  refnaiug  to  sob- 
mlt  Interrogatories  requested  by  appellants; 
<6)  error  In  giving  Instructions  numbered  3,  T, 

12,  and  IS,  at  request  ot  appellee;  (7)  error 
In  rinsing  to  give  Instructions  numbered  2, 8, 
4.  S,  6,  and  7.  requested  by  appellants;  <9 
error  as  to  appellants  A.  J.  Freeland,  Orpbesi 
O.  Halstead,  Sarah  B.  Miller,  Micha  B.  Hal- 
stend,  and  Joseph  Yeoman,  in  refusing  to  give 
Instruction  No.  7,  requested  by  them:  (9)  error 
In  permitting  tiie  Jnry  to  take  to  tbeir  nwin 
tbe  third  report  of  the  revlewos;  and  (10) 
error  In  giving  Instmctions  nvmbered  2,  vL 

13,  15,  21,  and  22,  of  tbe  court's  own  motion. 
The  preliminary  objections  are  made  by  tbs 

appellee  that  the  certificate  of  tbe  clerk  of  ths 
Jasper  drcult  court  to  tbe  transcript  Is  InsnlB- 
dent,  and  tha^  tha^forsk  the  app^  sbooM 
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IM  mawHwfl;  ad  mat  tbe  jblttt  anlgiim«it 
oC  tame  i^rannts  no  qneatlon  oo  tlili  appeoL 
Tbe  eertlfkftte  states  that  tlie  traiucrlpt  c«ip 
tain*  tnu  and  complete  coupes  of  aU  the  ita- 
pen  Introdoced  and  entries  made  In  said 
causa  Tbe  pnacipe  directed  tbe  clerk  to 
mafe*  a  tnuiacrlpt  of  tbe  proceedings,  papers 
on  file  mtzodnced.  and  jodgment  By  the 
pmrlBlons  9l  the  statnte  all  propw  entries 
mada  by  tbe  deck,  and  all  papers  pertaining 
to  a  cause  and  filed  therein  (except  certain 
wilta,  dcposltUms,  and  papers  need  aa  erl* 
tfflBcc^  ars  deoned  parts  eC  tbe  leeozd,  and 
maj  be  included  In  tbe  official  certificate. 
Bnrn^  Ber.  Bt  18M.  f  682.  Tbe  certlQcate 
In  tills  cauM  is  not  snch  as  tbe  statute  re- 
quires, and  It  does  not  pmport  Oiat  the  tran< 
BCript  Is  complete.  It  falls  to  Aov  that  all  of 
tbe  papers  pertaining  to  tbe  canse^  and  filed 
ttiertin,  are  celled  In  ttie  transcript  The 
clerk  certifies  that  only  the  papers  Introdaceif 
are  copied.  It  cannot  be  assnmed  tiiat  all  of 
tbe  papers  pertaining  to  tbe  eanse  and  filed 
are  contained  In  tbe  transcript  Tbe  certificate 
derives  no  aid  from  tbe  preeclpe  filed  hy  the 
appellants,  tt  directed  the  deA  to  copy  **the 
papers  on  file  Introduced,"  but  did  not  require 
talm  to  Inelnde  in  the  transcript  any  paper  on 
file  in  tbe  canee  which  was  not  Introduced. 

Bat,  eren  If  we  were  disposed  to  disregard 
tbe  defect  In  the  derk^  certificate,  the  objec- 
tion that,  under  the  Joint  asMgnment  ot  error, 
no  question  Is  presented  here,  would  be  fatal 
to  this  appeal.  In  proceedings  for  tbe  con- 
struction of  drains  under  the  statnte  referred 
to  suprs,  it  Is  dear  13iat  the  rt^ts  of  each 
party  remonstrating  must  be  separately  de- 
termined by  the  jury  In  thdr  verdict  Bums' 
Ber.  St  18&4, 1  B672.  If  a  new  trial  Is  desired 
by  any  one  or  more  of  the  remonstrators,  we 
think  the  correct  practice  is  for  each  land- 
owner to  file  a  separate  motion  for  a  new  trIaL 
When  the  remonstrators  are  tbe  owners  of 
separate  tracts  of  land,— as  they  are  In  this 
case,— and  each  la  subjected  by  the  verdict 
to  a  separate  aaseMment  for  the  conatroctlon 
of  the  drafn,  tt  cannot  be  said  that  they  have 
any  snch  Joint  Interest  In  the  proceedings  as 
will  authorize  either  a  Joint  motion  for  a  new 
trial  or  a  Joint  assignment  of  error.  If  any 
error  la  committed  by  the  trial  court  In  over* 
ruling  a  motion  for  a  new  trial,  such  error  af- 
fects the  landowners  severally^  and  not  Joint 
^y,  and  upon  appeal  a  separate  assignment  of 
error  should  be  filed  by  each.  Upon  a  Joint 
aaslgnmeot  of  error  one  of  several  appellants 
cannot  avail  himself  of  errors,  whldi  are  not 
common  to  all  his  oo-appellants,  but  affect 
bim  alone.  Neither  can  parties  who  Jointly 
aaolen  error  take  advantage  of  errors  which 
affect  them  severally,  and  not  Jointly.  Walk- 
er V.  Hill.  Ill  iDd.  223.  12  N.  E.  3S7:  Carr  v. 
Carr.  137  Ind.  232.  86  N.  EL  809;  Earhart  v. 
Farmers*  Creamery,  14S  Ind.  79,  47  N.  B.  226; 
King  V,  Easton.  135  Ind.  353,  35  N.  a  181; 
Goes  V.  Wallace.  140  Ind.  641,  39  N.  B.  020; 
WaU  T.  Bagby,  12Q  Ind.  372.  26  N.  00; 
Hills  T.  Hardy.  128  Ind.  Sll.  27  N.  &  «18; 


Albert  T.  Gopeland.  148  Ind.  SST.  44 1^.  A.  80Bi 
Armatrong  t.  Dunn,  148  Ind.  438,  41  M.  & 
UO:  Dreyfotf e  v.  Btotsenborg.  146  Ind. 
47  N.  B.  1057;  Elliott  App.  Proc  H  38l-401« 
and  cases  dted  In  notes;  Crist  T.  Assoclaticm 
(Ind  8up^;  at  this  term)  67  N.  B.  64fi.  Other 
objections  to  tbe  record  are -pointed  out  1^ 
^^lle^  but  It  will  not  be  necessary  to  con- 
sider them.  Judgment  sflflnuedi 


(IGE  Ind.  n») 
GAilEnON  V.  FABIBH  et  aL  > 

<Buprerae  Oonrt  of  Indiana.  Jon*  8,  1900.) 

WIU<8— CONSTRUCTION— ESTATBS  CBMA.TSa>. 

1.  Testator,  before  his  death,  purchased  real 
propertr,  sod  conveyed  It  to  his  vlfe  In  fee  sim- 
ple. By  tbe  second  claase  in  ills  will  he  de- 
Tised  and  bequeathed  to  his  wife  all  his  proper 
ty,  to  nse  as  she  might  desire,  with  poww  to 
sell  and  conrej.  By  the  thira  clause  he  di- 
rected that  at  death  of  his  wife  "all  the  prop- 
erty which  she  might  then  own"  shooid  be 
equally  dlrided  between  his  granddsn^hter,  tbe 
defendant,  and  his  foster  son,  the  plaintiff,  ac- 
cepting one  acre  of  land,  which,  bj  the  fourth 
clause,  be  directed  should  be  Tested  in  de* 
fendant  her  mother,  and  plaintiff,  in  case  his 
wife  bad  not  disposed  of  it  prior  to  her  death. 
Eeld  tbnt,  as  tbe  second  clause  of  the  will  gave 
to  teatntor'B  wife  an  absolute  title  In  fee,  the 
limltBtlun  over  was  inoperative  and  void. 

2.  That  the  tesUtor,  in  the  third  clauae  o( 
tbe  will,  used  tbe  words  "all  tbe  property  which 
she  might  thee  own,"  did  not  show  an  intention 
to  include  property  not  within  bis  power  of  dis- 
position, BO  that  an  election  by  the  widow  to 
take  nuder  tha  wilt  would  constitate  a  waiver 
of  her  rights  or  those  of  her  heirs  to  her  prop* 
erty  not  acquired  under  tbe  will,  since  tbe  third 
and  fourth  clauaea,  when  considered  together, 
must  be  construed  to  mean  that  the  testator, 
under  an  erroneous  suppoution  as  to  his  pow- 
er to  do  so,  inteoded  to  dii'ect  tbe  disposition 
at  the  death  of  his  wife  of  tbe  property  then 
hdd  by  her  under  the  will. 

Appeal  from  drcnlt  court  Warren  county; 
J.  M.  Rabb,  Judge. 

Action  by  George  Parish  and  another 
agalDSt  Lena  Frances  Cameron  to  quiet  title. 
From  a  Judgment  in  favor  of  plaintiffs,  d^ 
feqdaut  appeals.  Beversed. 

O.  y.  McAdams*  tor  appellant  B.  F.  Uo- 

Gabe,  for  appellee. 

JOBDAN.  J.  Appellee  tataUtated  this  ac- 
tion in  tbe  tower  court  against  appellant  to 
Qulet  his  title  to  the  undivided  one-half  of  a 
certain  tract  of  real  estate  situated  In  the 
town  of  Wlllianuport,  Warren  county,  Ind. 
There  was  an-  answer  In  denial  and  a  cross 
complaint  upon  tbe  part  of  the  detoidant 
The  latter,  by  her  cross  complaint,  aHeged 
that  she  was  the  owner  in  fee  of  the  entire 
pronlses  In  dispute,  uid  she  sought  tbneby 
to  qidet  ber  title  as  against  tbe  plalntllt 
appellee  In  tbla  appeaL  Upon  the  Issues  Joia* 
ed  undw  tbe  pleadings  then  was  a  trial  Iqr 
the  court,  and  a  special  finding  of  tecta  and 
eonduslons  of  law  thereon,  to  Oie  effect  that 
the  appellee  was  tbe  owner  In  fee  of  the  un^ 
divided  one-half  of  the  premises  described  In 
the  complslnt  and  was  entitled  to  bave  Ua 
title  Q^leted;  and,  over  tbe  ezoeptiona  ot  ap- 

■Rabaariag  danle^ 
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psllant  to  Uie  court's  condiuloiii  of  law  qp- 
on  the  t^cta  found,  jadgment  was  rradoed 

accordingly. 

The  question  preseoted  is,  did  tbe  court  err 
In  its  conclusioDB  of  law  In  favor  of  appel- 
lee  upon  tbe  facts  embraced  in  tbe  special 
finding?  Tbe  pertinent  end  material  facts 
disclosed  by  the  finding  are  substantially  as 
follows:  William  Cameron,  prior  to  the  year 
1889,  bad  been  a  farmer,  and  resided  upon  a 
farm,  which  be  owned,  in  Warren  county. 
On  October  1,  1889,  be  purchased  tbe  real  es- 
tate In  controversy,  paying  therefOT  tbe  sum 
of  $2,100.  and  caused  It  to  be  conveyed  in 
fee  simple  to  his  wife,  Matilda  Camercm.  A 
short  time  after  the  purchase  of  said  reftl  es- 
tate, be  and  his  wife  moved  onto  tbe  same, 
and  continued  to  make  their  home  thereon 
until  the  death  of  each.  After  taking  up  their 
residence  upon  said  lend,  William  Cameron 
purchased  other  real  property  in  the  town 
of  WilUamsport  of  the  value  of  J800,  tbe  ti- 
tle to  which  he  took  In  his  own  name,  and 
continued  to  ovm  and  bold  tbe  same  until  bis 
death.  He  and  his  wife  had  one  child,  James 
Cameron,  who  died  in  the  year  1887.  leaving, 
surviving  him  as  his  only  child,  the  appellant, 
Lena  Frances  Cameron;  and  at  the  time  of 
the  execution  by  William  Cameron  of  the  vrlU 
hereinafter  mentioned  she  and  her  grand- 
mother, Matilda  Cameron,  were  the  only 
heirs  of  the  said  William.  The  appellee, 
George  Parish,  was  taken  by  the  said  Cam- 
eron and  bis  wife,  Matilda,  Into  their  family 
when  he  was  a  mere  child,  and  was  made  a 
member  thereof,  but  was  never  In  any  man- 
ner legally  adopted  as  their  child;  and  at 
the  death  of  William  Camenm  he  was  of  the 
age  of  81  years,  and  was  still  residing  with 
the  said  William  and  his  wife  as  a  member 
of  their  family,  and  was  not  possessed  of  any 
pl^^y  or  estate  of  any  kind  whatever. 
On  October  10,  1891,  Matilda  Cameron  still 
owned  the  real  estate  in  dispute,  which  had 
been  conveyed  to  her  in  1889,  as  heretofore 
stated,  and  continued  to  own  the  same  until 
her  death;  but  was  not  the  owner,  on  said 
October  10,  1801.  of  any  personal  prc^rty 
save  and  except  her  wearing  apparel  and 
some  honsehf^d  goods.  On  said  date  Wil- 
liam Cameron  was  the  owner  of  personal 
proper^  of  probable  value  of  $4,500,  and  he 
also  owned  10  acres  real  estate  situated 
without  tbe  town  of  WilUanupcHrt,  Warren 
county,  tnd.,  of  the  probable  value  of  $1,000, 
and  was  still  the  owner  of  the  real  estate 
beretofcve  motioned  as  being  pmchased 
Um  for  the  price  (tf  $S00.  On  Ibe  said  Oo 
to^  10, 1891.  Winiam  Ouneron  executed  hia 
list  will  and  teatament  By  said  document 
he  directed  first  that  all  of  his  just  debts 
and  funeral  expenses  be  paid  by  his  execator 
as  soon  after  bis  death  as  possible.  The  sec- 
ond snd  third  clauses  of  the  will  are  as  fol- 
lom:  *'(2)  I  give,  deylse,  snd  bequeath  to 
my  belored  wife,  Matilda  Oameron,  all  my 
property,  real  and  personal,  of  every  char- 
acter and  description,  wherever  tbe  ssme  may 
be  situated,  to  use  and  dispose  of  as  she 


may  desire,  with  power  to  sen  and  convey 
the  same,  or  do  with  the  same  as  she  may 
desire.  (3)  At  the  death  of  my  wife  X  wlU 
and  direct  that  all  of  the  property  whlcb  she 
may  then  own  shall  be  equally  divided  be- 
tween my  granddaughter,  Lena  Frances  Cam- 
eron, and  my  foster  son,  George  Pariah, 
share  and  share  alike,  except  as  herein  other- 
wise  provided  to  one  acre  of  real  estate." 
By  the  fourth  clause  he  directed  that.  In  the 
event  his  said  wife,  Matilda,  had  not,  during 
ber  life,  disposed  of  the  one  acre  of  Land 
owned  by  him  and  situated  near  the  Indiana 
Mineral  Springs,— being  the  one  acre  men- 
tioned In  the  third  clause  of  the  will,— then, 
and  in  that  event,  the  title  thereto  was  to  vest 
in  bis  said  grandchild,  Lena  Cameron,  her 
mother.  Sue  Cameron,  and  the  said  George 
Parish  during  their  lives,  and  at  their  deaths 
the  title  thereto  was  to  vest  in  fee  simple  in 
their  surviving  heirs.  The  fifth  clause  of  tbe 
will  provided  that,  In  case  the  said  Parish 
or  the  said  Lena  Frances  Cameron  died  with- 
out issue  of  tb^r  bodies,  or  either  of  them, 
alive,  then  the  property  which  they  rec^ved 
from  his  wife  at  her  death  was  to  go  and  vest 
in  George  Cameron,  his  nephew,  and  Thomas 
Moore,  a  nephew  of  bis  wife;  it  being  pro- 
vided therein  that  the  said  prc^>erty  In  all 
cases  should  be  responsIUe  for  the  funeral 
expenses  of  his  said  wife  before  vesting  In 
bis  said  granddaughter  and  the  said  Parish, 
and  also  responsible  for  her  debts.  On  De- 
cember 16tb  following  the  execution  of  the 
will,  William  Cameron  died,  leaving,  surviv- 
ing him,  his  wife  as  his  widow,  and  his  will 
was  duly  admitted  to  probate  in  the  Warren 
circuit  court;  and  0.  V.  McAdams,  tbe  execu- 
tor therein  named,  duly  qualified  as  such,  and 
continued  to  administer  his  trust  until  he 
was  regularly  discharged  as  such  executor  on 
the  13th  day  of  March.  1803.  The  court  finds 
that  the  said  widow,  Matilda,  at  no  time  aft- 
er the  death  of  her  husband,  filed  any  writ- 
ten election  with  any  one  to  take  her  interest 
in  her  husband's  property  pursuant  to  the 
laws  of  Indiana  In  preference  to  ttte  provi- 
sions of  her  husband's  will,  but  that  she  elect- 
ed to  and  did  take  all  ber  husband's  property 
under  bis  said  will.  The  execute,  pursuant 
to  the  wtU,  turned  over  to  her  money,  house- 
hold goods,  and  a  decree  of  foreclosure  to 
the  amount  of  $2,834.21.  From  this  sum  the 
executor  paid  out,  under  directions  frun  her. 
the  sum  of  $55.19  on  taxes  due  upon  her  real 
estate,  and  the  farther  sum  of  $182.71,  upon 
a  school-fund  mwtgage  existing  against  her 
real  estate  at  the  time  the  same  was  pnr- 
chased  and  conveyed  to  her.  It  Is  further 
found  by  the  court  In  Its  spedal  finding  that 
after  the  death  of  WlUUun  Cameron  tala  wid- 
ow, Matilda,  took  possession  of  all  the  real 
estate  of  which  be  died  the  owner,  and  thst 
she  converted  all  the  penwnal  proper^  tnni' 
ed  over  by  said  executor  into  cash,  and  loan- 
ed and  used  the  same  as  she  felt  disposed; 
that  she  sold  one  piece  of  real  estate  owned 
by  the  testator  at  the  time  of  his  death,  situ- 
ated In  the  town  of  WiUIam«port.  for  the  sun 
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of  9800,  and  caused  a  portion  of  tine  other 
lands  owned  and  held  by  her  husband  at  hla 
death  to  be  platted,  and  during  her  lifetime 
■be  disposed  of  16  other  tracts  or  tots  by 
warranty  deed  made  by  her  as  widow  of  the 
testator,  and  received  for  such  conveyances 
the  sum  of  $730;  and  at  the  time  of  her  death 
the  real  estate  which  she  had  acquired  unil&r 
the  will  of  her  husband  remaining  undisposed 
of  by  her  was  but  the  one  acre  of  land  hereto- 
fore mentioned,  which  was  of  the  value  of 
«150.  On  the  13th  day  of  July,  1898.  Ma- 
tilda Cameron  died  Intestate,  and  the  value 
of  all  the  personal  property  then  owned  by 
her,  all  of  which  came  to  her  under  her  hus- 
band's will,  was  ¥1,682.28,  and  consisted  of 
household  goods,  hOTse  and  carriage,  notes, 
and  money.  After  her  death,  to  wit,  on  Ju- 
ly 20,  1898,  appellant  and  appellee,  out  of 
the  moneys  on  hand  at  her  death,  fully  paid 
and  settled  all  her  debts  and  funeral  expenses, 
vUcb  amounted  to  |293,  leaving  a  residue 
of  her  personal  estate  amounting  to  91,880.22, 
which  was  then  and  there  equally  divided  be- 
tween appellant  and  appellee.  At  the  time 
appellant  and  appellee  made  the  division  of 
the  property  acquired  by  Matilda  Cameron  un- 
der her  husband's  will,  and  which  remain- 
ed nndlsirased  of  at  her  death,  as  heretofore 
stated,  they  each  supposed  that  the  title  to 
the  real  estate  In  controversy  In  this  action 
was  In  William  Cameron  at  the  time  of  bis 
death,  and  thereupou,  acting  under  this  sup- 
position In  regard  to  the  title  of  said  real 
estate,  they  leased  the  same  to  one  Johnson 
for  a  term  of  one  year  at  an  agreed  rent  of 
$10  per  month;  one-half  of  which,  by  the 
terms  of  such  lease,  to  be  paid  to  each  of 
them.  And  the  said  tenant  took  possession 
of  the  property,  and  has  ever  since  held  and 
Is  now  In  possession  thereof  pursuant  to  said 
tease.  A  short  time  before  the  commence* 
ment  of  this  suit,  appellee,  George  Parish, 
discovered  the  tact  tbat  the  title  to  said  real 
estate  had  always  been  In  Matilda  Cameron 
from  the  time  it  was  conveyed  to  her,  as 
hwetofore  stated,  rxp  to  the  time  of  her  death, 
and  was  never  at  any  time  owned  by  Wil- 
liam Cameron;  and  thereopcm  be  communi- 
cated the  Information  to  the  aiveUant,  Lena 
FruieeB  Cameron,  and  demanded  of  her  that 
■be  execnte  to  him  a  deed  of  conveyance  for 
one-half  of  aald  real  estate,  wbkdL  she  refused 
to  do,  but.  on  the  contrary,  a^awted,  and 
•tiU  anerta,  ber  entire  ownership  to  the  said 
realty  aa  the  only  SDrrivlng  heir  at  law  of 
her  grandmother,  MatUda  Cameron;  and  luu 
demanded  of  said  tenant  tbat  all  the  rents 
of  said  real  estate  be  paid  to  her.  At  tbe 
time  WlUlam  Cameron  execnted  his  will  be 
was  60  years  old*  and  bis  wife,  Matilda,  was 
98.  Upm  tbe  fwegoing  facts  the  court  stat- 
ed its  conctnalms  of  law  as  follows:  Flrat, 
that  tiie  ^alntlfl,  George  Parish,  !■  the  own- 
er tn  fee  Bimi^e  of  tbe  undivided  one-half  of 
the  looperty  In  controversy,  and  Is  entitled 
to  hflTe  bis  title  quieted;  second,  that  the  de- 
f^idant.  Lena  Frances  Cameron,  is  the  owner 
in  fee  simple  ot  the  other  half  of  said  real 


estate,  and  Is  entitled  to  hare  her  title  there- 
to qnleted. 

Appellant  assarts  title  to  the  entire  prem- 
ises Involved  In  this  action  1^  virtue  of  In- 
heritance as  the  sole  heir  of  her  grand- 
mother, Matilda  Cameron,  while,  upon  the 
other  band,  appellee  claims  title  to  the  un- 
divided one-half  thereof  under  the  provisions 
of  the  will  of  WlUlam  Cameron.  Counsel 
for  appellant  insist  that  under  tbe  second 
clause  of  tbe  will  In  question,  when  tested 
by  the  doctrine  asserted  in  the  case  of  Jobo 
V.  Bradbury.  97  Ind.  263,  the  irlte  of  the  tes- 
tator acquired  but  a  life  estate  In  tbe  prop- 
erty devised  thereby  to  her,  with  the  power 
of  disposing  of  tbe  same  during  her  natural 
life;  tbat  by  the  third  clause  it  must  be 
held  tbat  tbe  testator  Intended  that  aU  tbe 
property  which  he  devised  to  bis  wife  under 
the  previous  clause  remaining  ondliQiosed  of 
at  her  death  should  go  In  equal  parts  to  ap- 
pellant and  appellee;  that  by  the  prorlslnui 
of  said  third  clause  the  teststor  merely  In- 
tended to  direct  tn  respect  to  the  di^sltion 
of  the  property  which  his  wife  had  acquired 
under  bis  will,  and  which  In  whole  or  In  part 
she  might  ctlll  own  at  tbe  date  of  her  death; 
and  that  said  clause  cannot  be  Interpreted 
so  as  to  Include  other  property  owned  by 
tbe  wife  at  tbe  date  of  her  death.  Counsel 
for  appellee,  upon  the  contrary,  contend  that 
by  the  clause,  "all  the  property  which  «be 
may  then  own  Aall  be  equidly  divided,"  etc., 
as  expressed  In  Item  8,  the  testator  Intend- 
ed to  embrace  all  of  flie  property  owned  by 
bis  wlffe,  without  regard  as  to  whether  the 
same  came  to  her  through  or  under  Us  will 
or  was  otherwise  acquired  and  owned  by 
her.  Cbnsequentiy,  it  Is  asserted  tbat  under 
the  equitable  rule  the  will  presented  a  case 
for  election  iipon  the  part  of  the  testator's 
surviving  wife;  that  she,  as  a  beneficiary 
under  the  vID,  was  by  Its  provisions  dearly 
required  to  decide  whettior  or  not  she  would 
accept  tbe  benefits  or  bounty  conferred  upon 
her  by  the  will,  or  r^unce  the  same  In 
toto;  that,  having  elected  to  accept  or  take 
tbe  inroperty  which  tbe  teatator  donated  to 
her,  she  most  thereto  be  deemed  to  have 
adopted  tbe  will  as  an  entirety,  and  eaa- 
sented  tiiat  any  and  all  property  tbat  she 
owned  at  tbe  date  of  her  death  should  be 
subjected  to  Its  provisions,  and  disposed  of 
as  therein  directed.  Tbat  tbe  serond  cUuse 
of  William  Cameron's  will,  standing  alone, 
must  be  heldi  under  the  wdlHMttled  prin- 
ciples of  law  BO  universally  asserted  and  af- 
firmed by  our  own  dedslfms  and  other  au- 
thorities In  general,  to  have  Invested  bis 
wife  with  sn  absolute  title  to  the  proper^ 
thereby  devised  to  her,  cannot  be  successfully 
controverted.  Kose  v.  Boss^  18S  Ind.  S87, 
35  N.  E.  9:  Rogers  v.  WInklespleck.  148  Ind. 
373,  42  N.  E.  746;  Mulvane  Bude,  146 
Ind.  476,  45  N.  E.  659;  and  authority  there 
cited;  Rusk  v.  Zuck.  147  Ind.  388,  45  N.  E. 
091,  and  46  N.  E.  674;  Van  Gorder  v.  Smith, 
90  Ind.  404.  In  order  to  construe  the  will 
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In  controversy  as  creating  a  life  estate  only 
In  itbe  testattm'B  snrrlTing  wife*  with  powra- 
of  dl^Bltlon  over  the  proper^  beqneathed 
to  ber,  we  would  be  required  to  ffictend  the 
rule  farther  than  It  was  carried  by  the  de- 
cision in  the  case  of  John  t.  Bradhnry,  97 
Ind.  263.  In  Ooudle  t.  Johnston,  ira  Ind. 
427, 10  M.  E.  296,  It  was  said  that  the  former 
case  possibly  carried  ihe  doctrine  too  br. 
Certainly,  however.  It  be  asserted  that 
the  rote,  as  recognized  and  apE^led  In  John  t. 
Bradbury,  supra.  Is  Incompatible  with  the 
doctrine  announced  In  the  later  cases  of  ^Is 
court,  especially  In  that  of  Mulvane  r.  Rude, 
146  Ind.  476,  45  N.  B.  659:  and  the  John 
Oase  must  at  least  be  considered  as  Implied- 
ly overmled  by  these  later  decisions.  As  the 
second  Cfouse  of  the  will  in  effect  gave  to 
the  testator's  wife  an  absolute  title  In  fee, 
consequently  nothing  remslned  of  the  estate 
from  which  a  remainder  over  could  be  lim- 
ited, as  It  Is  a  well-settled  proposition  that 
a  remainder  over  cannot  be  ingrafted  upon' 
or  carved  out  of  a  precedent  absolute  estate 
In  fee.  Therefore,  so  far  as  the  testator 
may  have  attempted  by  the  third  clause  of 
his  will  to  Umlt  the  disposition  of  the  prop- 
erty donated  to  bis  wife,  and  not  disposed 
of  by  her  during  her  life,  such  attempt  un- 
der that  clause  must  be  held  to  be  Inopera- 
tive, and  of  no  effect  for  that  purpose.  For 
the  rule  Is  wdl  settled  that  where  an  estate, 
as  under  the  will  In  this  case,  Is  g^erally 
and  Indefinitely  given  to  a  person  with  full 
power  of  disposition.  In  the  absence  In  the 
will  of  an  express  mention  to  show  that  the 
estate  given  Is  limited  to  the  life  of  the 
donee.  It  must  be  held  that  such  devise  of 
property  carries  with  It  a  fee  simple  to  the 
same,  and  any  limitation  over  Is  Inoperative 
or  void  by  reason  of  Its  being  repugnant  to 
the  pilnclpal  devise.  Uulvane  v.  Rude,  146 
Ind.  476,  45  N.  B.  669,  and  authorities  there 
cited. 

The  principal  point,  however,  Involved  In 
this  appeal  does  not  depend  upon  the  ques- 
tion as  to  whether  Mrs.  Cameron  took  a  life 
estate  or  one  In  fee  simple  In  the  property 
bequeathed  to  her  by  her  husband's  will,  but 
'  the  real  question  presented  Is:  Did  that  In- 
strument, under  Its  terms  and  provisions, 
present  such  a  case  ss  required  her,  under 
the  equitable  doctrine  of  election,  to  decide 
whether  she  would  accept  the  benefits  be- 
stowed upon  her  therein,  and  thereby  adopt 
the  will  as  an  entirety,  and  by  sudi  ac- 
ceptance Impliedly  oinsent  that  the  property 
In  controverety,  owned  and  held  by  her  at  the 
date  of  her  death  under  a  deed  of  convey- 
ance, should  be  subjected  to  the  provisions 
of  her  husband's  will,  and,  at  her  death,  as 
therein  provided,  should  go  In  equal  parts  to 
appellant  and  appellee?  The  doctrine  of  elec- 
tion, so  far  as  It  relates  to  wills  and  other 
Instruments  of  donation,  arises  out  of  the 
equitable  principle  that  a  person  shall  not 
be  permitted  to  accept  under  such  Instm- 
ments  without  glvhig  all  the  provisions  there- 


of full  force  and  effect  so  far  as  sndi  per- 
son Is  concerned.  The  doctrine  of  election, 
as  between  Imsonslstent  right  and  its  appUea- 
tion  to  wills,  has  long  been  established  and 
Is  firmly  settled  by  the  authorities.  Story, 
In  his  ^ulty  Jnrteprudence  (sectlmi  1077),  In 
treating  upon  the  subject  sa^s:  "In  short, 
courts  of  equity  In  such  cases  adopt  the  ra- 
tional e^BltioB  of  the  wlU  that  there  Is  an 
implied  condition  that  he  who  accepts  a  bene- 
fit under  the  Instrument  shall  adopt  the 
whole,  conforming  to  all  Its  provisions,  and 
renouncing  ev^  right  Inconsistent  with  It" 
The  equitable  doctrine  Is  to  the  effect  tiiat 
a  person  cannot  be  permitted  to  hold  under 
a  will  and  also  to  hold  against  Its  provisions; 
or.  In  other  words,  having  once  accepted 
beneficial  Interests  under  a  win,  be  will  be 
held  to  have  nmflrmed  and  ratified  every 
part  thereof,  and  will  not  thereafter  be  p»- 
mltted  to  Inteipose  any  right  or  claim  of 
bis  own,  however  well  founded  it  may  be, 
which  would  defeat  or  in.  any  manner  pre- 
vent the  full  operation  of  stt<^  will.  Where 
a  person,  under  the  terms  of  a  win,  has  been 
thereby  properly  put  to  his  election,  and  can 
be  said  to  have  elected  to  accept  the  benefits 
bestowed  upcm  him  by  Its  provisions,  he 
.  thereby  binds  or  precludes,  not  only  himself, 
iHtt  also  those  who  daim  through  him,  his 
representative  and  heirs.  WUson  v.  Wilson, 
145  Ind.  660^  44  N.  B.  665.  Of  coocsei  under 
the  wIU  In  question,  Matilda  Cameron,  as  the 
widow  of  the  testator,  was,  under  aectlon 
2666.  Bnms'  Rev.  St.  1894.  required  to  eleet, 
within  the  time  therein  fixed,  as  to  whether 
she  would  renounce  the  provisions  made  ftir 
ber  by  her  husband's  will,  and  elect  to  he 
governed  by  the  statute  of  descent  In  respect 
to  her  rights  In  het  husband's  estate^  As  It 
does  not  appear  that  she,  within  the  time 
stipulated  by  the  statute,  expressly  rejected, 
In  the  manner  tiiereln  provided,  the  provl- 
dons  made  for  her  by  the  wUl,  her  ftfiore 
to  do  so  must  be  considered  the  equivalent 
of  an  express  election  upon  her  part  to  abide 
by  and  accept  the  provisions  of  the  will,  and 
be  controlled  thereby  in  respect  to  hear  rights 
In  her  husband's  estate. 

It  Is  settled  that  whenever  it  Is  reascmably 
clear  Qiat  the  provl8l<ms  of  a  wlU  are  bi- 
tended  to  be  In  Ueu  of  the  widow's  Intoest 
In  her  husband's  estate,  under  the  law,  if  she 
accepts  the  fwmer,  she  thereby  waives  tbe 
latter.  Burden  v.  Burden,  141  Ind.  471,  40 
N.  E.  1067;  Hurley  v.  Mclver.  119  Ind.  53.  21 
N.  E.  325;  Archibald  v.  Long,  144  Ind.  4D1, 
48  N.  B.  439.  But,  under  the  wUl  in  this 
case,  can  It  be  heM  that  Mrs.  Cameron,  by 
her  election  to  adopt  and  abide  by  the  pro- 
visions made  for  ber  therein,  did  anything 
more  than  to  waive  her  rights  and  claims  ta 
and  to  her  husband's  estate,  which  she  bad 
and  held  under  tbe  law  as  his  wldowT  CUi 
it.  In  reason,  be  further  said  that  by  this 
election  she  bound  herself  to  permit  the  reil 
estate  in  dispute  to  pass  under  the  operatloo 
of  her  fansbuid's  will,  and  go  to  the  parties 
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In  this  action,  u  tbereln  proTtded?  We  are 
of  the  opinion  that  tbig  latter  question  must 
be  answered  in  the  negative.  We  are  bound 
to  assume,  until  the  contrary  clearly  ap- 
peare.  that  the  testator,  by  bis  will,  only  In- 
tended to  dispose  of  property  subject  under 
the  law  to  his  disposition,  and.  In  order  to 
create  a  jfTopct  case  for  election,  under  the 
equitable  rule  in  question,  his  IntenUun  to 
dispose  of  property  not  his  own  must  be 
made  to  clearly  appear  beyond  a  reasonable 
doubl  from  the  will  Itself.  It  must  be  dis- 
closed by  Bucb  Instrument  that  he  therein 
assumed  the  power  to  dispose  of  tbe  property 
of  another  person,  who  thereunder  was  also 
made  a  beneficiary.  This  feature  of  the  doc- 
trine of  election,  as  settled  by  the  authori- 
ties, la  well  stated  by  an  eminent  author  aa 
foUowa:  "In  order  to  create  the  necessity 
for  an  election,  there  must  appear  upon  the 
face  of  the  will  itself,  or  of  the  other  Instru* 
ment  of  donation,  .a  dear,  onmlatalmble  In- 
tention on  the  part  of  the  testator  or  other 
dooor  to  dispose  of  property  which  la  In  fact 
not  hia  own.  This  intention  to  dispose  of 
property  which  In  fact  belongs  to  another, 
and  la  not  within  the  donor's  power  of  dlspo- 
sltlon.  must  appear  from  language  of  the  in- 
strument which  Is  nnequlvocal,  which  leavea 
no  doubt  as  to  the  donor's  design.  The  ne- 
cessity of  an  election  can  never  exist  from 
an  uncertain  oe  dubious  interpretation  of  the 
clause  of  donation.  It  Is  tlie  settled  rule  that 
no  case  for  an  election  arises  unless  the  gift 
to  one  bcneflclary  Is  irreconcilable  with  an 
estate.  Interest,  or  right  which  another  donee 
Is  called  upon  to  relinquish.  If  both  gifts 
can,  npou  any  interpretation  of  which  the 
language  is  reasonably  susceptible,  stand  to- 
gether, then  an  election  is  unnecessary.  The 
instrument  may  declare  In  express  terras  that 
the  gift  to  A.  must  be  accepted  by  him  in 
Hen  of  bis  own  Interest,  which  la  thereby 
transferred  to  B..  and  then  no  possible  doubt 
could  exist  But  this  direct  mode  of  exhibit- 
ing the  donor's  purpose  is  not  Indlspen'sable. 
It  is  sufficient  if  the  dispositions  of  the  In- 
Btrument,  fairly  and  reasonably  Interpreted, 
exhibit  a  clear  intention  of  the  donor  to  be- 
stow upon  B.  some  estate,  Interest,  or  right 
at  property  whldi  la  not  the  donor'a,  bnt 
which  belongs  to  A.,  and  at  tbe  same  time  to 
glre  to  A.  some  beneflta  derived  from  the 
donor's  own  property.  It  Is  Immaterial,  bow- 
ever,  whether  the  donor  knew  the  property 
not  to  be  his  own,  or  erroneously  conceived 
it  to  be  bis  own;  for.  In  either  case.  If  the 
Intention  to  dispose  of  It  clearly  appears,  the 
necessity  for  an  election  exists."  1  Pom. 
Eq.  Jur.  I  472.  In  Havena  v.  Sackett,  15  N. 
T.  365,  on  page  S73  of  the  opinion,  Is  snld: 
"It  must  be  clear  beyond  all  reasonable  doubt 
that  he  [the  testator]  hns  Intentionally  as- 
tnmed  to  dispose  of  tbe  property  of  the  bene- 
ficiary, who  Is  required  on  that  account  to 
five  up  his  own  gift"  When  tested  by  this 
role,  which  Is  so  fully  affirmed  and  sustained 
ky  the  authorities,  it  Is  evident,  we  think. 


that  tbe  will  In  tbe  case  at  bar  does  not  come 
up  to  tbe  requirements,  and  clearly  exposes 
by  its  own  provisions  that  the  testator  as- 
sumed tbe  right  to  diBiKwe  of  property  owned 
by  his  wife,  and  which  sbe  had  In  no  manner 
acquired  under  or  through  his  will.  As  pre- 
viously said,  the  testator,  under  the  second 
clause  of  his  will,  gave  his  wife  an  absolute 
and  unconditional  title  in  fee  to  all  of  his 
property,  with  the  power  to  sell  and  do  with 
the  same  as  she  might  desire.  It  appears 
by  the  provisions  of  the  third  clause  of  his 
will  that  be  Bupposed  he  had  the  power  to 
control  tbe  disposition  of  the  property  which 
bis  wife  held  under  and  through  the  will  un- 
disposed of  at  the  time  of  her  death.  That 
the  testator,  by  the  third  item  of  his  will, 
bad  In  mind  tbe  disposition  of  the  property 
only  which  he  bad  devised  to  his  wife  under 
the  previous  clause.  Is  made  more  manifest 
by  the  exception  In  the  latter  of  the  one 
acre  owned  by  him.  and  which  In  tbe  fourth 
clause  he  states  Is  situated  near  the  Indiana 
Allneral  Springs,  and  as  to  which,  under  this 
latter  clause,  he  directs,  in  the  event  bis  wife 
shall  not  during  her  life  have  disposed  of  this 
particular  tract  that  the  title  at  her  death 
shall  vest  in  the  parties  to  this  action,  to- 
gether with  the  mothw  of  appellant,  during 
their  natural  Uvea.  This  one-acre  tract,  as 
the  testator  seems  to  have  understood,  had 
been  devised  "by  him  under  clause  Mo.  2  of 
his  will,  along  with  hts  other  property,  to 
hla  wife;  but  as  to  it  he  appears  to  have 
desired  that.  If  It  was  not  disposed  of  by  her 
during  her  life,  it  should  go,  not  alone  to 
the  appellant  and  appellee,  bnt  that  tbe  moth- 
er of  the  former  should  have  an  interest 
therein.  When  this  exception  In  clause  S  of 
tbe  will  Is  considered  In  connection  with 
clause  4,  we  think  It  becomes  manifest  that 
the  testator,  under  an  erroneous  supposition 
as  to  his  power  to  do  so.  Intended  only  to 
direct  the  disposition,  at  the  death  of  bis 
wife,  of  the  property  then  held  by  her  imder 
his  will,  and  that  the  provisions  of  the  clanse 
cannot  bo  interpreted  to  have  any  reference 
to  or  embrace  the  iiartleuiar  property  here 
Involved.  Under  these  circumstances,  the 
wlU  did  not  present  a  case  of  election  under 
the  equitable  rule  to  which  we  have  referred, 
and  the  property  involved  In  thla  appeal  is 
not  affected  by  the  fact  Ont  Urs.  Cameron 
accepted  the  provisions  made  for  her  by  her 
husband's  wilL  It  therefore  follows,  and  we 
so  conclude,  that  the  premises  In  eontroversy 
in  this  action,  under  the  facts  found  by  the 
court,  descended  as  an  entirety  to  appellant 
Lena  Frances  Cameron,  as  the  sole  heir  kt 
law  of  her  grandmother,  Matilda  Chmoon. 
The  court  therefore  erred  In  Its  conclusions 
of  law  In  holding  that  appellee  was  entitled 
to  the  undivided  ooe-balf  of  said  premises. 
Tbe  judgment  la  ordered  to  be  reversed,  and 
the  cause  remanded  to  the  lower  court  with 
Instructions  to  restate  Ite  conclusions- of  law 
npon  the  focts  found  in  fovor  of  appellant  to 
the  effect  that  she  Is  the  owner  of  tbe  pran- 
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Ises  deBcribed  In  the  complaint  and  In  the 
cross-complaint,  and  under  the  latter  she  la 
entitled  to  a  Judgment  quieting  her  title 
against  appellee  to  the  real  estate  in  question. 


<I54  iDil.  673) 

WESnDHVELT  et  al.  T.  NATIONAL  PAPER 
&  SUI'PLY  00. 

<SupreiQe  Court  of  Indiana.    May  29.  1900.) 

UASTBR  AND  SERVANT— TRADE  BECRBT3— IN- 
JUN CTIOMWOINT  DEMURRER— BILL  OF  EX- 
CEPTIONS —  HODEU  AND  DRAWINGS  —  BS- 
VIBW. 

1.  A  paper-bag  company  emplored  a  bag 
maker  who  had  partially  perfected  a  paper-bag 
making  machine,  and  it  was  agreed  between 
them  that  the  cmplofd  should  be  retained  in 
the  emptor  of  the  company,  and  receive  more 
than  usual  wages,  and  that  the  employer  should 
furnish  money  to  perfect  the  machine,  which 
should  belong  to  the  company  as  a  trade  secret, 
whidi  the  employ^  agreed  not  to  divulge.  Held 
that;  the  machine  having  been  perfected,  the 
employer  could  maintain  an  injunction  against 
the  employs  to  prevent  the  latter  from  manu- 
facturing the  machine  for  other  parties. 

2.  A  paper-bag  company  gave  pei-manent  em- 
ployment to  one  who  nad  partially  perfected  a 
machine  designed  to  so  Cold  and  paste  one  end 
of  a  paper  tube  as  to  form  a  complete  paper 
bag,  in  consideration  of  such  employe  conveying 
such  machine  to  the  company,  to  be  perfected 
at  its  expense,  and  to  be  Its  trade  secret,  which 
the  employ^  agreed  not  to  divulge.  Had  that, 
in  an  action  by  the  employer  to  enjoin  the  em- 
ploye, and  other  persons  colluding  with  him, 
from  reproducing  such  machine  after  it  was 
perfected,  an  allegation  that  at  the  time  of 
such  emi^oyment  there  were  In  existence  ma- 
chines which  would  fold  and  paste  a  paper 
tube  so  as  to  form  a  complete  bag,  but  that 
such  machines  were  trade  secrets  not  known 
to  plaiDtiS,  did  not  make  the  petition  demurra- 
ble, as  showing  that  the  machine  was  not  a 
secret,  or  raise  a  presumption  that  It  was  the 
same  kind  of  a  machine,  where  it  was  further 
alleged  that  there  were  no  other  machines  like 
the  one  so  purchased. 

3.  In  an  action  by  an  employer  against  an 
employ^,  and  other  persons  colluding  with  him, 
to  enjoin  the  reproduction  of  a  paper-bag  mak- 
ing machine,  which  was  a  trade  secret  of  such 
employer,  it  was  not  error  to  overrule  a  joint 
demurrer  of  defendants  to  the  petition,  where 
such  petition  showed  a  cause  of  action  against 
one  or  more  of  them. 

4.  A  paper-bag  compai^  contracted  with  a 
bag  maker,  who  had  partially  perfected  a  bag- 
making  machine,  to  give  the  latter  permanent 
employment  in  consideration  of  his  turning  the 
machine  over  to  the  company  and  perfecting  it 
at  its  cost:  the  machine  to  be  a  trade  secret 
of  the  employer,  which  the  employ^  agreed  not 
to  divulge.  Held,  that  persons  who  bad  knowl- 
edge of  the  contract  between  the  company  and 
Its  employ^  could  be  enjoined  by  such  employ- 
er from  reproducing  such  machines  from  plans 
and  information  furnished  them  by  such  em- 
p)oy6. 

5.  In  an  action  by  a  bag  company  to  enjoin 
its  employ^,  and  other  persons  colluding  with 
him,  from  reproducing  a  paper-bag  making 
machine,  which  was  a  trade  secret  of  the  em- 
ployer, witnesses  ottered  by  defendants  to 
show  that  other  machines  of  the  same  kind 
had  been  patented  testified  from  models  or 
drawings  of  such  patented  machines  and  plain- 
tiff's machine.  Held,  that  if  such  models  and 
drawings  are  not  included  in  the  bill  of  excep- 
tions, or,  if  included,  the  testimony  Is  not  in 
such  form  that  it  could  be  applied  thereto,  no 
review  can  be  had  of  such  testimony. 


Appeal  from  drcnlt  court  Hlkbart  roimty; 
a  W.  UUIer.  Judge. 

Injunction  hj  the  Natlfmal  Paper  &  Sapply 
Company  against  Bdmnnd  C  WeBterrelt  and 
others  to  restrain  the  dlTolgUig  ot  a  trade 
secret.  From  a  judgment  In  favor  of  plain- 
tiff,  defendants  appeal.  Affirmed. 

Andrew  Anderson,  for  appellants.  Van- 
fleet  ft  Vanfleet,  for  appellee. 

MONKS,  J.  Appellee  procared  a  inAg- 
ment  In  the  court  below  enjoining  appdlaats 
from  dlrolglug  or  using  a  trade  secret  The 
assignment  of  errors  calls  In  question  the 
action  of  the  court  in  OTermllng  appellants* 
demurrer  to  the  complaint  and  In  oremxUng 
appellants'  motion  for  a  new  trial. 

It  is  alleged  In  the  complaint,  tn  snbstanee: 
That  appellee  was  engaged  in  the  boslnesi 
of  manufactarli^  paper  bags,  and  apjtellant 
Taggart  tbrai  had  nome  skill  and  experience 
In  the  manufacture  of  paper  bags,  and  bad  a 
machine  partially  completed  for  the  pur* 
pose  of  aiding  In  the  manufitctnre  of  such 
bags.  That  In  (Consideration  of  tbto  skill 
and  experience,  and  ot  the  ideas  be  profess- 
ed to  have,  and  of  the  fact  that  be  had  said 
Incomplete  machine,  appellee  In  August,  ISSS, 
entered  Into  a  contract  with  hbn  to  work 
in  its  factory,  In  the  manufactare  of  paper 
bags,  for  $12  per  week.  That  he  was  to 
furnish  his  services  and  his  Incom^dete  ma- 
chine, known  as  a  "tubing  machine,"  whidi 
machine  appellee  was  to  furnish  the  means 
to  complete.  It  was  the  understanding  and 
agreement  between  appellee  and  said  Tag- 
&trt  that  Ills  Ideas  and  In-ventlons  and  dis- 
coveries concerning  said  proposed  machine 
should  belong  to  appellee,  and  it  was  not 
contemplated  bj  either  party  that  a  patent 
should  be  taken  out  upon  anything  which 
he  migbt  Invent  or  discover,  but  that  It 
should  be  kept  a  secret  At  the  time  said 
contract  was  made,  both  parties  well  knew 
that  there  was  no  certainty  that  said  Tag- 
gart would  be  able  to  construct  a  practical 
machine,  and  that  be  was  to  experiment  in 
that  direction  at  the  cost  of  appellee,  and  ap- 
pellee should  furnish  aU  tbinga  and  help  nec- 
essary to  carry  on  said  experiments.  It  was 
a  part  of  said  contract  with  said  Taggart 
that  he  should  make  a  complete  machine  tac 
appellee,  and  for  no  other  person;  and  both 
parties  understood,  by  the  language,  that  no 
machine  embodying  the  Ideas  wbicb  said 
Taggart  expected  to  put  into  practical  form 
should  be  made  by  him  for  any  other  per 
»on,  and  his  perfected  ideas  should  not  be 
divulged  to  any  other  person.  At  the  tUne 
Taggart  was  so  employed  by  appellee,  he  bad 
no  means  of  his  own  to  obtain  things  with 
which  to  experiment  nor  could  he  spare  the 
time  to  make  experiments;  and  he  well  knew 
that  the  object  of  appellee  was  to  obtabi  a 
machine  which  would  compete  with  those 
Laving  similar  machines,  and  to  undersell 
those  who  could  not  obtain  as  good  macbloet 
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as  those  It  hoped  said  Taggart  would  inTent 
Both  parties  well  knew  tbat  the  latter  ob- 
ject could  not  be  accomplished  unless  the 
ideas  said  Taggart  might  use  In  constructing 
raid  machine  Bhonld  be  kept  a  secret,  and 
not  divulged.  At  the  time  said  contract  was 
made,  tuhing  machines- for  the  purpose  of 
aiding  In  the  manufacture  of  paper  bags 
were  not  new.  There  were  also  machines  In 
existence  which  would  so  fold  and  paste  one 
end  of  a  paper  tube  as  to  form  a  complete 
paper  bag;  and  the  construction  of  these 
latter  machines  was  a  secret  not  generally 
known  to  those  engaged  in  the  manufacture 
of  paper  bags,  and  not  known  to  appellee, 
and  those  owning  such  machines  kept  their 
construction  a  secret.  In  the  manufacture 
of  paper  bags,  there  are  necessarily  two  pro- 
cesses, namely:  First,  the  process  of  folding 
and  pressing  a  continuous  sheet  of  paper  In- 
to the  form  of  a  tube  or  cylinder,  and  cutting 
It  Into  suitable  lengths  for  bags;  second,  the 
process  of  folding  and  pasting  one  end  of 
E^Id  lengths  together,  thus  forming  a  com- 
plete bag.  Appellant  Taggart  at  the  time  of 
his  employment  claimed  to  hare  Ideas  from 
which  he  could  construct  a  machine  that 
would  80  fold  and  paste  one  end  of  a  paper 
tube  as  to  form  a  paper  bag,  and  the  hope 
which  appellee  had  tbat  he  would  be  able 
to  carry  his  alleged  Ideas  Into  practical  oper- 
ation Induced  appellee  to  employ  said  Q^g- 
^rt  as  he  at  the  time  well  knew  that  the 
manual  labor  which  It  was  contemplated  by 
l)oth  parties  that  Taggart  should  perform, 
and  which  he  did  afterwards  perform,  was 
worth  no  more  than  $G  per  week,  as  both  par- 
ties knew  when  the  contract  was  made,  and 
the  extra  |G  per  week  was  agreed  to  be  paid 
by  appellee  and  to  be  received  by  him  on  ac- 
count of  his  alleged  ideas,  and  the  hope  that 
th«y  could  be  carried  into  practical  opera- 
tion for  the  benefit  of  appellee.  In  accord- 
ance with  said  contract,  said  Taggart  In  Au- 
gust, 1886,  entered  Into  the  employment  of 
appellee  at  its  factory  In  Elkbart,  and  begun 
to  put  fals  Ideas  Into  practical  form;  and 
Rhortly  afterwards  appellee,  at  the  request  of 
snid  Taggart,  secured  the  service  of  appel- 
lant Lahr,  a  skillful  draftsman,  who  put  the 
ideas  of  said  Taggart  on  paper.  In  the  form 
of  draftings  and  blue  prints,  which  then  be- 
came, and  still  are,  the  property  of  appellee; 
and,  at  the  request  of  said  Taggart  appellee 
employed  the  appellant  Huston,  a  skillful 
pattern  maker,  who  made  complete  and  ac- 
curate wooden  patterns  In  accordance  with 
said  draftings  and  blue  prints,  which  pat- 
terns became  and  are  the  property  of  appel- 
lee. In  order  to  put  said  Ideas  of  Taggart 
Into  practical  operation,  it  was  necessary  to 
employ  some  one  to  make  a  machine  In  ac- 
cordance with  said  draftings  and  blue  prints 
and  wooden  patterns;  and  appellee  employed 
the  appellant  the  Buescher  Manufacturing 
Company  to  make  a  machine  in  accordance 
tberewlIJi,  which  said  company  proceeded 
to  do.  for  which  service  appellee  paid  said 


company  more  than  fSOO,  which  comideted 
machine  became,  and  still  la,  the  property  of 
appellee,  and  there  are  no  other  machines 
like  it  By  means  of  said  last-mentioned 
machine,  appellee  was  and  Is  able  to  manu- 
facture paper  bags  cheaper  than  theretofore; 
and  without  such  machine  appellee  could  not 
sell  Its  paper  bags  on  the  general  market  on 
account  of  the  extra  cost  of  closing  the  bot- 
tom of  the  tube  by  hand.  Appellee  Is  now 
selling  more  than  50,000  pounds  of  bags  per 
month,  and  the  same  vary  In  size  and  weight 
The  number  of  bags  of  all  sizes  sold  per 
month  Is  at  least  half  a  million.  On  Decem- 
ber 28,  1800,  appellee  agreed  to  pay  said 
Taggart  $16  per  week  until  April  In,  1897, 
from  which  time  appellee  was  to  pay  him  $18 
per  week;  and  as  a  part  of  said  contract 
appellee  purchased  of  said  Taggart  said  tub- 
ing machine  for  $75,  to  be  paid  October  12,. 
1807. '  On  January  9,  1897,  said  Taggart  en- 
tered Into  a  contract  with  appellants  Wester- 
velt  &  Westervelt  to  enter  their  service  for 
three  years,  and  to  build  for  them  machines 
which  would  be  duplicates  of  appellee's  com- 
plete machines.  Said  Westervelts  at  the  time 
they  made  said  contract  with  Taggart  knew 
the  nature  of  the  contact  with  appellee,  and 
knew  that  the  construction  of  said  machine 
was  a  secret  for  which  appellee  had  paid 
said  Taggart  and  tbat  he  bad  no  right  to 
divulge  It  After  said  contract  was  made 
with  Taggart  by  the  Westervelts,  they  enter- 
ed into  a  contract  with  the  appellant  the 
Buescher  Manufacturing  Company  to  manu- 
facture a  duplicate  of  appellee's  machine; 
and  said  Buescher  Manufacturing  Company 
and  Its  officers  well  knew  at  the  time  said 
last  mentioned  contract  was  made  that  It 
was  In  violation  of  the -rights  of  appellee, 
and  said  company  and  Its  officers  each  knew 
that  said  machine  could  not  be  constructed 
unless  said  Taggart  would  divulge  the  secret 
of  its  construction,  which  belonged  to  ap- 
pellee. In  order  to  carry  out  the  scheme  to 
defraud  appellee  out  of  its  trade  secret,  the 
said  Buescher  Manufacturing  Company  has 
employed  the  appellant  Huston  to  duplicate 
the  patterns  of  appellee's  complete  machines, 
and  the  Westervelts  have  employed  the  ap- 
pellant Lahr  to  duplicate  appellee's  draftings 
and  blue  prints  of  Its  complete  machines,  and 
he  is  now  working  on  the  same  at  the  home 
of  said  Taggart.  Said  Lahr  well  knows  that 
the  secrets  contained  in  said  draftings  and 
blue  prints  belong  to  appellee,  and  that  he 
cannot  lawfully  divulge  them,  or  aid  in  mak- 
ing a  duplicate  of  appellee's  said  machines. 
Appellee's  buBlness  is  a  lucrative  and  prof- 
itable one,  and  if  its  said  trade  secret  Is  di- 
vulged it  will  suffer  great  and  Irreparable 
damage;  and  no  one  except  said  Taggart 
knows  or  can  divulge  said  secret,  and  he  1» 
wholly  insolvent  and  has  no  property  subject 
to  execution.  All  of  said  appellants,  well 
knowing  appellee's  rights  In  the  premises,  and 
that  the  construction  of  said  machine  was  a, 
secret  which  belonged  to  appellee,  mtured  in- 
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to  a  conspiracy  to  defraud  appellee  out  of  his 
trade  secret  for  their  own  gain,  etc. 

It  Is  settled  by  the  great  weight  of  the  an- 
thorlties  that  when  one  Invents  or  discovers, 
or  procures  another  to  Invent  and  discover 
for  him,  and  keep  secret,  a  process  of  manu- 
facture, whether  a  proper  subject  for  a  patent 
or  not,  while  he  has  not  an  exclusive  right 
against  the  public,  or  against  those  who  In 
good  faith  acquire  a  knowledge  of  It,  yet  he 
haa  such  a  property  In  It  as  a  court  of  chan- 
cery will  protect  against  one  who.  In  violation 
of  a  contract,  express  or  Implied,  or  a  breach 
of  confidence,  undertakes  to  apply  It  to  his 
own  use  or  to  disclose  It  to  third  persons. 
O.  &  W.  Thum  Co.  v.  Tloczynskl  (Mich.)  72 
N.  W.  140,  38  L.  B.  A.  200,  and  authorities 
cited;  Salomon  v.  Hertz,  40  N.  J.  Eq.  400, 
2  Atl.  379:  Peabody  v.  Norfolk,  98  Mass.  452, 
96  Am.  Dec.  664;  Tabor,  v.  Hoffman,  118  N. 
T.  30,  23  N.  B.  12;  Kodak  Co.  v.  Reichenbach, 
79  Hun,  183,  29  N.  Y.  Supp.  1143;  Little  v. 
Gallus,  4  App.  Dlv.  569,  38  N.  T.  Supp.  487; 
Morlson  V.  Moat,  21  Law  J.  (N.  S.)  Ch.  248; 
Story,  Eq.  Jur.  S  952;  High,  InJ.  (2d  Ed.)  |S 
19,  84,  1108;  BeacSi,  InJ.  §§  35,  924,  925.  In 
Morlaon  v.  Moat,  supra,  the  court  said: 
"There  Is  no  doubt  whatever  that  when  a 
party  who  hais  a  secret  In  trade  employs  per- 
sons nnder  a  contract,  express  or  Implied,  or 
under  a  duty,  express  or  Implied,  those  per- 
sons cannot  gain  the  secret,  and  then  set  it  up 
against  the  employer."  In  Little  v.  Gallus, 
Bupra,  the  court  said:  "The  law  raises  an 
Implied  contract  that  an  employ^  who  occu- 
pies a  confidential  relation  towards  his  em- 
ployer win  not  divulge  any  trade  secrets  Im- 
parted to  him,  or  discovered  by  Mm  in  the 
course  of  his  employment.  Not  only  the  own- 
er of  such  trade  secret,  but  also  his  grantees, 
are  entitled  to  such  protection.  Tode  v. 
Gross,  127  N.  T.  480,  28  N.  E.  469,  13  L.  R. 
A.  652,  and  note;  Fowle  v.  Park,  131  V.  S. 
88,  9  Sop.  Ct  658,  33  L.  Ed.  67.  Not  only 
the  person  so  acquiring  such  knowledge  will 
be  enjoined,  but  also  alt  persons  to  whom 
be  haa  disclosed  such  trade  secret.  2  High, 
Inj.  i  984;  Morlson  t.  Moat,  9  Hare,  241."  It 
Is  evident  from  the  anthorlties  cited  that  If  a 
person  employs  another  to  work  for  him  In 
a  business  In  which  he  makes  nse  of  a  secret 
process  or  of  machinery  Invented  by  himself, 
or  by  others  fc^  him,  but  the  nature  and  par- 
ticulars of  which  be  desires  to  keep  a  secret, 
and  of  which  desire  on  the  part  of  the  em- 
ployer the  employ^  has  notice  at  the  time  of 
his  employment,  even  if  there  Is  no  express 
contract  on  the  part  of  the  employ^  not  to 
divulge  said  secret  process  or  machinery,  the 
law  will  imply  a  promise  to  keep  the  employ- 
er's secret  thus  intrusted  to  him;  and  any  at- 
tempt on  bis  part  to  use  the  secret  process 
or  machinery,  or  to  construct  the  machinery 
for  his  own  nse,  as  against  the  master,  or  to 
communicate  said  secret  to  others,  or  In  any 
manner  to  aid  others  in  using  the  same  <»r  in 
constmctlng  the  machinery,  will  not  only  be 
a  breach  <tf  his  contract  with  his  employer, 


but  a  breach  of  confidence  and  violation  <^ 
duty  which  will  be  enjoined,  by  a  court  of  eq- 
uity. It  is  clear  from  the  allegations  of  the 
complaint,  which  are  admitted  to  be  true  by 
the  demurrer,  that  appellee,  by  the  expendi- 
ture of  money  and  time,  has  built  up  a  suc- 
cessful business,  and  that  said  success  is  lai^c- 
ly  due  to  said  complete  machine  for  the  past- 
ing of  the  bottoms  of  the  paper  bags, — the 
Invention  and  discovery  of  Taggart.  Said  ma- 
chine was  a  secret,  and,  under  the  facts  alleg- 
ed, even  If  no  agreement  was  made,  one 
would  be  implied,  that  he  was  not  -to  disclose 
the  secret  of  the  construction  of  the  machine, 
or  impart  any  Information  by  which  any  one 
could  construct  such  a  machine.  He  occupies 
a  confidential  relation  to  appellee,  and  in  such 
case  the  law  raises  an  Implied  contract  be- 
tween them  that  the  eraployS  will  not  dis- 
close any  trade  aecret  imparted  to  hbn  or  dis- 
covered by  him  In  the  course  of  his  employ 
ment  A  disclosure  of  such  secrets  thus  ac- 
quired Is  not  only  a  breach  of  contract  mi  bis 
part,  but  is  a  breach  of  trost  which  a  court 
of  equity  will  prevent.  In  Gum  Co.  v. 
Braendly,  27  App.  Dlv.  219,  61  N.  T.  Supp. 
93,  it  was  said  on  page  2%,  27  App.  Dlv.,  and 
page  98,  51  N.  Y.  Supp.,  concerning  the  power 
to  restrain  the  disclosure  of  a  trade  secret, 
"that  power,  and  the  extent  to  which  the 
secret  will  be  protected,  was  examined  and 
determined  In  this  court  In  the  case  of  Kodak 
Co.  V.  Reichenbach,  70  Hun,  133,  29  N.  Y. 
Supp.  1143,  when  the  cases  were  examined, 
and  the  conclusion  reached  tMt  when  the  val- 
ue of  the  property  rested  in  secret  processes, 
which  were  not  patented,  an  employe  who  ac- 
quired a  knowledge  of  the  process  by  virtue 
of  his  employment  would  be  restrained  from 
a  disclosure  of  them  at  the  suit  of  his  empl(}y- 
er."  It  Is  true  that  It  is  alleged  that  when 
Ta^sart  was  employed  by  appellee  there  were 
in  existence  machines  which  would  so  fold 
and  paste  one  end  of  a  paper  tube  aa  to  ftxin 
a  complete  paper  bag.  but  it  Is  also  alleged 
that  the  construction  of  said  machines  was  a. 
secret  not  generally  knovni  to  those  ragaged 
in  the  manufacture  of  paper  bags,  and  not 
known  to  plaintiff,  and  that  those  owning 
such  machines  kept  the  same  a  secret  It  is 
not  alleged  that  appellee's  machine  for  past- 
ing the  bottoms  of  said  paper  bags  was  like 
those  used  by  other  parties.  On  the  contrary, 
it  la  eapressly  averred  that  "there  are  no  oth- 
er machines  like  it."  Nor  does  the  mere  fact 
that  appellee's  machine  performed  the  same 
work  as  the  machines  referred  to  raise  any 
presumption  that  it  was  the  same.  It  appears 
from  the  complaint  that  said  machine  cannot 
be  constructed,  except  by  the  nse  of  Informa- 
tion furnished  by  Taggart  in  Tlolati(Hi  <A  his 
duty  and  agreement  with  appellee.  As  we 
have  shown,  the  divulging  and  use  of  such  In- 
formation can  be  enjoined.  Moreover,  tbe 
demurrer  to  tbe  complaint  was  the  Joint  de- 
murrer of  all  the  appellants,  and,  if  the  facts 
stated  In  the  comphiint  constituted  a  cause  of 
acti(Hi  against  any  one  or  more  of  appeUauta, 
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It  mu  propvly  oTerruIed.  UUler  t.  Bapp, 
13S  Ind.  614.  617,  618,  34  N.  B.  981,  85  M.  B. 
(St3.  and  cases  cited.  The  court  did  not  err, 
therefore,  in  overruling  the  said  demurrer. 

Each  of  the  appellants  InslstB  that  the  court 
erred  In  oTermllng  his  B^arate  motion  for  a 
new  trial.  The  causes  assigned  tot  a  new 
trial  were  that  the  finding  was  not  sustained 
b7  sufficient  evidence,  and  the  same  was  con- 
trary to  law.  The  evidence  is  to  stHne  extent 
contradlctOTr;  bat,  after  a  can^  considera- 
tion of  the  same,  we  think  there  was  evidence 
which  fully  sustains  the  finding  of  the  court 
Slcffeover,  there  was  evidence  whidi  not  only 
showed  that  Taggart  agreed  not  to  disclose 
the  construction  of  the  paper-bag  machine 
planned  hy  him  for  appellee,  nor  to  build  said 
machine  for  others,  but  fliat  the  ooodttions 
and  surroundings  under  which  Taggart,  Lahr, 
Husttm,  Young,  Buescher,  and  the  Buescher 
Manufacturing  Company  respectively  per- 
formed their  vrork  for  appellee  were  such  as 
authorized  13ie  court  to  find  that  they  must 
have  known  Oiat  ^poUee  intended  to  keep 
said  machine  a  secret,  and  from  wblch  an 
agreonent  on  their  port  to  keep  tbe  same  a 
secret  would  be  Implied. 

Appellants  insist  that  the  evidence  shows 
that  app^lee's  paper-bag  machine  Is  a  dupli- 
cate of  ottmr  machines  which  are  patented. 
Many  of  the  witnesses.  In  describing  the  ma- 
chines alleged  to  be  patmted,  as  well  as  ap- 
pellee's madiine,  did  so  with  refwence  to 
some  modds  m  drawings  th<nreof  which  were 
before  the  trial  court,  but  of  whldi  this  court 
has.  and  from  said  evidence  can  have,'  no 
knowled^  U  any  bhie  prints  or  drawings 
of  appellees  machine  are  contained  In  'Qie  bill 
of  exceptloos,  our  attention  has  not  been  call- 
ed to  flie  same;  but.  If  they  wn«,  ttie  testi- 
mony of  said  witnesses  is  not  In  such  form 
Oiat  the  same  could  be  applied  thereto.  It  is 
evident,  therefore,  that  undtf  the  rule  declar- 
ed in  Stone  Oo.  v.  Bummttt  162  Ind.  297.  80S. 
08  N.  B.  285,  the  bill  of  exc^^tUms  does  not 
contain  all  the  evidence  given  In  the  cause. 
Finding  no  available  error  in  the  record,  the 
Judgment  is  afllrmed. 

BAKBB,  a  took  DO  port  In  ttds  deci- 
sion. 


(M  Ind.  App.  680) 

WOLFB  V.  FIBBCD. 

(Appellate  Court  of  Indiana.    May  29,  1900.) 

RAJLROADS-INJTIBT  TO  CHILD-CONTRIBU- 
TORT  NEaUQBNOB'-PLEADINO. 

The  ffeneral  averment  of  the  complaiot  for 
personal  injurT'  that  plaintiff  was  without  fault 
is  overcome  by  the  allegations  that  be  attempt- 
ed to  get  on  a  moving  train,  and  that  he  was 
9  rears  old,  lacking  a  month,  thouzh  there  la 
the  statement  of  a  conclnsion  that  he  was  not 
of  sufficient  discretion  and  jadgment  to  under- 
stand the  danger  of  his  undertaking;  no  facts 
on  which  to  base  lack  of  discretion  and  Judg- 
ment being  averred. 

Appeal  from  superior  court,  Howard  county; 
Uiram  Brownlee,  Judge. 


Actltm  by  Boss  O.  WoUe^      next  tilend,^ 
against  Robert  B.  F.  Fierce,  receiver.  Judg-' 
ment  for  defendant  ^Intlfl  vpeal& 
firmed. 

Moore  &  Cooper,  for  appellant  Ouenther 
&  Clark,  Clarence  Brown,  and  Chas.  A.  Scb- 
mettam,  tor  appellee. 

WILEY,  a  jr.  There  Is  Involved  In  this 
appeal  but  a  single  question,  viz.  the  suf- 
ficiency of  the  complaint  The  appellee  de- 
murred to  the  complaint  for  want  of  sufficient 
facts,  which  demurrer  the  court  sustained; 
and,  appellant  refnelng  to  plead  further.  JuUg- 
ment  was  proDoimced  against  him  for  costs. 

Appellant  was  Injured  while  attempting  to 
get  on  a  moving  freight  train.  The  com- 
plaint alleges  that  at  the  time  of  his  Injury  he 
was  8  years,  10  months,  and  29  days  old;  that 
he  was  not  possessed  of  sufficient  dlscreUon  to 
under»tand  and  appreciate  the  danger  of  un- 
dertaking to  get  upon  a  train  of  cars  while 
the  same  was  In  motion;  that  one  ot  lvpe^ 
lee's  brakem^  asked  and  requested  appel- 
lant to  get  upon  the  train  while  It  was  mov- 
ing, and  Jump  off.  and  shut  or  replace  the  rail- 
road target  Then  follow  these  averments: 
"That  plaintiff,  by  reason  of  his  immature 
years  as  aforesaid,  was  not  possessed  of  suf- 
ficient discretion  and  Judgment  to  realize  the 
danger  and  hazard  as  aforesaid,  but  yielded  to 
said  brakeman's  Invitation  and  request,  and, 
without  fanlt  or  negligence  on  his  part,  un- 
dertook to  comply  with  the  same,  and  caught 
hold  of  (me  ot  the  side  handles  of  the  first 
car  In  front  of  the  caboose  with  bis  hand, 
while  the  same  was  In  motion,  as  aforesaid, 
but  failed  to  catch  upon  the  foot  stirrup  with 
his  feet  and  shortly  thereafter  plaintiff's  grip 
or  handle  hold  upon  said  side  handle  gave 
way,  causing  plaintiff  to  fall  upon  the  ground 
with  such  force  as  to  throw  plaintiff's  right 
leg  upon  defendant's  said  railroad  track,  and 
tike  same  was  immediately  nm  over  by  de- 
fendant's cars,"  etc.  "Plaintiff  also  alleges 
that  the  defendant's  brakeman  and  servants, 
for  a  long  time  prior  to  the  time  plaintiff  re- 
ceived the  Injury  aforesaid,  had  been  accus- 
tomed to  invite  uid  request  plaintiff  and  other 
boys  of  plahitiers  age  and  size  to  get  on  their 
freight  train  when  they  would  slacken  speed 
at  the  canning  factory  crossing,  about  one- 
half  mile  east  of  said  Pittsburg,  OinciunatI, 
Chicago  &  St  Louis  Bailroad  crossing,  and 
also  at  other  points  between  said  crossings 
while  the  trains  were  In  motion,  and  give 
them  a  ride  to  said  last-mentioned  railroad 
crossing  In  consideration  that  said  boys  would 
fasten  or  replace  said  railroad  target  after  the 
trains  had  passed  the  same  going  west  and 
obviate  the  necessity  of  stopping  or  slacken- 
ing speed  of  trains  for  the  purpose  of  allow- 
ing the  rear  brakeman  to  alight  from  the 
train,  and  fasten  or  replace  said  target;  and 
that  said  practice  or  custom  aforesaid  was, 
prior  to  plaintiff's  injury,  well  known  to  the 
defendant,  her  principal  officers  and  agents^ 
and  was  acquiesced  In,  sanctioned,  and  ap- 
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proTed  by  the  defendant  and  said  officers  and 
agents;  and  that  said  bra^eman  was  acting 
ta  porsuBDce  to  said  castom  In  requesting 
plaintiff  to  gef  upon  said  train,"  etc.  It  Is 
proper  to  remark  that  the  complaint  ehows 
that  appellee  was  appointed  receiver  by  the 
United  States  drcnlt  cOurt  for  tbe  district  of 
Indiana. 

The  complaint  arers  that  the  Injury  to  ap- 
pellant was  caused  without  any  fault  or  neg- 
ligence on  his  part;  but,  If  the  specific  aver- 
ments of  tbe  complaint  overcome  this  general 
allegation,  and  show  negligence  on  the  part 
of  appellant  which  contributed  to  his  injury, 
then  the  complaint  Is  defective,  and  the  de- 
murrer to  It  was  properly  sustained.  The 
complaint  shows  that  the  boy  was  9  years 
old,  laclclng  a  month  and  a  day,  and  then  It 
averred  that  he  was  not  possessed  of  suffi- 
cient discretion  and  judgment  to  understand 
tiie  danger  and  hazard  of  undertaliing  to  get 
on  a  train  while  the  same  was  in  motion. 
It  is  argued  by  ai^ellee  that  this  is  a  mere 
conclusion  of  the  pleader,  and  Is  not  the  state- 
ment of  a  fact  We  are  Inclined  to  the  view 
that  this  Is  correct  As  to  whether  a  person 
la  of  sufficient  discretion  to  discern  danger 
and  understand  tbe  hazard  of  attempting  to 
get  upon  a  moving  train  is  a  question  of 
fact  It  does  not  necessarily  follow  that 
because  a  boy  is  only  9  years  old,  he  Is  not 
possessed  of  sufficient  discretion  to  realize 
danger  in  a  hazardous  undertaking.  There 
Is  no  fact  stated,  except  as  to  tbe  age  of 
appellant,  from  wbl(±  we  can  say  tbat  he 
did  not  appreciate  the  danger  of  his  under- 
taking; and,  as  we  have  seen,  that  fact  does 
not  relieve  him  from  the  duty  to  exercise  or- 
dinary care  and  caution  of  one  of  his  age 
imder  like  circumstances.  It  Is  not  shown 
tbat  appellant  was  mentally  unsound,  or  tbat 
he  in  any  way  differed  from  the  ordinary 
boy  of  his  age.  Where  there  are  no  facts  al- 
leged to  the  contrary,  we  must  [»esume  that 
be  possessed  ordinary  discretion  and  Judg- 
ment of  one  of  his  age,  and  that  he  was 
sul  Juris.  Facts,  and  not  conclusions,  must 
be  stated  in  pleadings.  In  City  of  Logans- 
port  V.  La  Rose,  99  Ind.  117,  appellees  sought 
to  enjoin  tbe  collection  of  taxes.  One  of  the 
paragraphs  of  the  complaint  was  bottomed 
ou  the  fact  that  the  petition  for  annexation 
was  not  properly  signed,  and  hence  the  board 
of  commissioners  did  not  acquire  Jurisdiction, 
etc.  It  was  alleged  that  the  proceedings 
were  void  because  tbe  petition  was  never 
signed  as  the  law  required,  and  by  reason 
thereof  the  board  did  not  acquire  Jurisdic- 
tion. The  court  said:  **The  allegations  that 
the  petition  filed  by  the  city  before  the  coun- 
ty board  was  never  signed  as  the  law  re- 
quired, and  that  the  county  board,  for  want 
of  a  legal  petition,  never  acquired  any  Ju- 
risdiction to  act  in  the  premises,  were  not 
allegations  of  facts;  but  they  were  the  plead- 
er's conclusions,  which  were  not  alleged, 
and  were  not  apparent."  See,  also.  Quick  r. 
Taylor,  113  Ind.  540,  16  N.  E.  688.   The  rule 


Is  weU  settled  In  this  Jurisdiction  that  the 
general  allegation.  In  a  complaint  to  recover 
damages  on  accotmt  of  negligence,  tbat  the 
plaintiff  was  free  from  fault  will  be  over- 
come by  speclflc  arermenta  of  facts  which 
show  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  Pelrce  v.  Oliver,  18 
Ind.  App.  87,  47  N.  E.  485;  Kailway  Co.  v. 
Albright  14  Ind.  App.  433,  42  N.  E.  238,  1028; 
Railroad  Co.  v,  Welkle,  6  Ind.  App.  340.  33 
N.  E.  639;  RalUmd  Co.  v.  Lohges,  6  Ind. 
App.  288,  33  N.  E.  449;  Railroad  Oo.  T.  Smith. 
6  Ind.  App.  262,  33  X.  E.  241;  Sale  v.  Turn- 
pike Co.,  147  Ind.  324,  46  N.  E.  669;  Rail- 
way Co.  V.  Burton,  139  Ind.  357,  37  N.  E. 
150,  38  N.  B.  504;  Lime  Co.  v.  Griffin,  130 
Ind.  141,  38  N.  E.  411;  Railroad  Oo.  v.  Adams. 
131  Ind.  38,  30  N.  E.  794;  RaUroad  Co.  v. 
Hanning,  131  Ind.  528,  31  N.  E.  187;  Stewart 
V.  Pennsylvania  Co.,  130  Ind.  242,  20  N.  E. 
910;  Speucer  v.  Railway  Co..  130  Ind.  181, 
29  N.  E.  915.  An  attempt  to  get  upon  a 
moving  train  is  universally  considered  haz- 
ardous. The  person  who  attempts  It  takes 
his  life  In  his  hands  when  the  attempt  is 
made.  So  we  are  confronted  with  this  propo- 
sition: Appellant  was  guilty  of  contrlbutoiy 
negligence  in  attempting  to  get  xxpon  appel- 
lee's moving  train,  notwithstanding  biB  alle- 
gation that  he  was  free  from  fault,  unless 
he  cannot  be  held  guilty  of  contributory  neg- 
ligence by  reason  of  bis  age,  and  tbe  aver- 
ment that  he  was  not  possessed  of  sufficient 
discretion  Co  understand  the  danger  and 
hazard  of  his  attempt  In  many  cases  it  has 
been  held  that  a  child  younger  than  appel- 
lant was  chargeable  with  such  contributory 
negligence  as  would  preclude  a  recovery. 
The  doctrine  that  contributory  negligence  pre- 
cludes a  recovery  la  a  wholesome  one,  and, 
where  damages  are  sought  to  be  recovered 
by  reason  of  tbe  defendant's  negUgance,  the 
rule  of  coutributmy  negligence  Is  universal^ 
applied.  In  case  of  children  the  rule  is  not 
so  rigorous;  yet  nevertheless.  It  is  applied, 
varying  only  to  fit  the  varying  ages  and  coo- 
1  ditions.  In  Hathaway  v.  Railway  Co.,  46 
Ind,  25,  it  was  said:  "It  seems  harsh  to 
apply  this  doctrine  to  a  case  where  damage 
occurs  to  a  child,  and  yet  the  application  Is 
made,  and  this  whether  tbe  fault  Is  that  of 
the  child  itself  or  the  negligence  of  the  per- 
son under  whose  Immediate  care  it  is."  Many 
cases  are  dted  in  support  thereof.  In  Hig- 
gins  T.  Railroad  Oo.,  62  Ind.  110,  appellant 
was  7  years  old,  and  sued  to  recover  damageB 
for  injuries  occasioned  by  ai^cllee's  negli- 
gence. It  was  held  that  tbe  complaint  was 
bad  because  it  did  not  aver  that  be  was 
without  fault.  In  the  case  of  Krenzer  v. 
Railway  Co.,  161  Ind.  587,  43  N.  E.  649,  52 
N.  E.  220,  appellant  was  7%  years  old.  He 
went  to  sleep  on  a  railroad  track,  and,  while 
there,  was  injured  by  a  passing  train.  Held, 
that  he  was  guilty  of  contributory  negligence. 
In  Dull  V.  Railway  Co.,  21  lud.  App.  571.  52 
N.  E.  1013,  a  girl  7  years  old  stood  upon  a 
railroad  track,  where  she  could  have  seen 
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&  train  approftchlng  for  500  feet,  and  while 
«o  standing  was  killed  hy  a  passing  train. 
Held,  that  she  was  guilty  of  negligence  in 
thus  going  and  standing  upon  the  track,  and 
tbat  no  recovery  could  be  had.  See  cases  dt- 
ed  In  Dull  v.  Railway  Co.,  supra.  See,  also, 
2  Wood,  Ry,  Law,  |S  1272,  1273.  In  the  case 
of  JTlnley  t.  Railway  Co.,  64  Hun,  373,  19 
N.  T.  Supp.  021,  a  boy  S  years  old  opened 
m  Bwltch,  and  In  return  therefor  was  asked 
to  ride.  In  getting  on  the  car  he  slipped, 
and  was  Injured,  and  It  was  held  that  the 
company  was  not  liable.  In  Railroad  Co. 
T.  Stumps,  69  HI.  409,  a  boy  7  years  old  at- 
tempted to  get  on  a  slowly  paovlng  train  In 
&  street  of  a  city.  The  train  was  properly 
manned,  was  under  control,  and  was  nmnfng 
with  care.  It  was  held  that  the  company 
was  not  liable  for  resulting  injuries.  A  boy 
attempted  to  get  on  the  front  end  of  a  street 
car  while  It  was  in  motion.  The  steps  of 
the  car  were  broken  off.  He  was  Invited  to 
get  on  by  the  driver,  and  in  attempting  to 
do  so  was  injured.  Held  there  could  be  no 
recovery.  Dietrich  t.  Railway  Co.,  58  Md. 
347.  A  boy  6  years  old  attempted  to  get  up- 
on a  slowly  moving  train.  He  was  asked  to 
get  on  by  some  other  boys  on  the  train  by 
permission  of  the  conductor,  and  was  Injured. 
It  waa  held  he  could  not  recover.  Wood- 
bridge  T.  Railroad  Co..  105  Fa.  St.  460. 

It  la  tmnecessary  for  ns  to  quote  from  or 
to  i^Te  abstracts  of  holdings  In  other  cases 
to  evppoxt  the  proposition  that  even  chil- 
dren of  tender  age  are  chargeable  with  con- 
tributory negligence,  but  dte  the  following 
cases  In  point:  Smith  v.  Railway  Co.,  13 
Phlla.  6;  Twist  v.  Railroad  Oo.  (Klnn.)  39 
N.  W.  402;  Wendell  v.  Railroad  Co.,  91  N. 
T.  420.  The  case  of  Railway  Co.  t.  Wilson, 
134  Ind.  96.  38  N.  E.  798,  Is  atrongly  In  point 
That  was  an  action  to  recover  damages  for 
an  Injury  received  at  a  railroad  crossing. 
The  complaint  alleged  that  appellant's  serv- 
ants negligently  cut  the  engine  loose  from 
a  moving  train,  and  ran  the  engine  in  ad- 
vance, leaving  the  train  to  follow  across  the 
highway  without  any  person  to  give  warning 
of  its  approach,  and  that  appellee  was  not 
guilty  of  negligence;  but  ft  also  alleged  that 
appellee  stood  and  watched  the  engine  across 
the  highway  when  it  so  passed.  Appellee 
started  across  said  track  not  knowing  or  ob- 
serving, and  not  having  time  or  opportnnl^  to 
know  or  observe,  that  a  portion  of  said  train 
bad  been  disconnected,  and  was  following. 
The  court,  by  Olds.  J.,  said:  "Tbe  arerment 
as  to  opportunity  is  a  mere  coucluslcm,  and 
can  be  given  no  effect  except  fiicts  are  stated 
showing  why  no  opportunity  existed  for  ob- 
servation, and  the  only  reason  given  as  to 
why  appellee  bad  no  opportunity  to  observe 
the  train  is  that  he  did  not  have  time,"  etc. 
"Thus  it  appears  tbat  the  appellee  was  guilty 
<tf  contributory  negligence,  notwithstanding 
the  general  allegation  to  the  effect  that  he 
was  fns  from  fault  or  negligence  and  the 


complaint  is  bad."  In  that  case  ttie  a^I- 
lee  was  9  years  old,  and  upon  this  point  the 
conrt  said:  "In  holding  the  complaint  bad, 
we  have  not  been  unmindful  of  the  rule  tbat 
children  who  have  not  reached  the  age  of  re- 
aponstblUty  cannot  be  guilty  of  contributory 
negligence,  and  tbat  children  who  have  at- 
tained an  age  when  they  are  not  wholly  Ir 
responsible  are  not  chargeable  with  the 
same  degree  of  care  as  adults,  but  only  sudb 
aa  one  of  like  age  and  discretion  would  be 
expected  to  exerdse  under  the  circumstances. 
The  conq>Iaint,  under  the  well-settled  rule  in 
this  state,  must  show  the  Injtured  party  free 
from  negligence.  It  must  show  this  fact  in 
every  case  wh^  the  party  is  at  an  age  when 
he  is  not  regarded  as  wholly  Irresponsible, 
and  may  be  guflty  of  contributory  negligence, 
even  if  not  In  a  case  where  the  Injured  party 
is  alleged  and  shown  to  be  so  young  as  to 
be  non  sul  juris.  The  complaint  In  this  case 
does  not  proceed  upon  the  theory  that  appel- 
lee is  wholly  Irresponsible,  but,  on.  the  con- 
trary,  alleges  generally  that  he  was  free  from 
contributory  negligence,  and  then  affirmative- 
ly alleges  that  he  omitted  to  do  what  was 
negligence  to  omit,  and  seeks  to  excuse  him- 
self from  such  negligence  on  the  ground  tbat 
he  did  not  have  time  to  <^)BerTe  the  situation 
before  entering  upon  the  track."  So,  In  the 
case  before  us,  the  complaint  does  not  pro- 
ceed upon  the  theory  tbat  the  appellant  was 
non  Bul  juris*.  This  is  evident  from  the  fact 
that  It  Is  averred  that  he  was  wldmut  n^- 
ligence  contributing  to  his  Injury,  If  he  was 
non  sul  juris,  such  averment  was  unneces- 
sary, for,  in  such  event,  be  could  not  be 
charged  with  negligence,  or  shield  himself 
upon  the  ground  that  he  was  Without  fault. 
Appellant  here  avers  his  freedom  from  fault, 
and  seeks  to  excuse  himself  from  negligence 
on  the  grotmd  that  he  did  not  possess  sulS- 
dent  discretion  and  judgment  to  understand 
and  realize  the  danger  of  undertaking  to  get 
on  a  moving  train,  without  averring  any 
facts  upon  which  to  base  lack  of  discretion 
and  judgment.  We  must  presume  that  he 
possessed  the  ordinary  judgment  and  discre- 
tion of  one  of  his  age;  for.  If  this  Is  not 
true,  the  pleader  would  have  stated  the  facts 
which  constituted  such  want  or  lack  of  Judg- 
ment and  discretion.  The  specific  facts  aver- 
red as  to  appellant's  age,  his  attempt  to  get 
upon  a  moving  train,  which  If.  always  hazard- 
ous, and  the  mere  conclusion  tbat  he  was  not 
of  sufficient  discretion  and  judgment  to  un- 
derstand the  danger  incident  to  the  undertak- 
ing, are  sufficient  to  show  him  guilty  of  negli- 
gence contributing  to  bis  Injury,  and  over- 
come bis  general  averment  that  be  was 
without  fault  Such  facts  preclude  a  recov- 
eiy. 

Other  objections  are  urged  to  the  eom- 
plalnt  and  are  ably  argued,  but  as  tbe  judg- 
ment must  be  affirmed  (Or  the  reasons  ^ven 
and  under  the  authorities  cited,  it  Is  unneces- 
sary to  discuss  them.  Jndjgment  afflrmed. 
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'at  Ind.  App.  UU 

OONSOX^A'l^D  STONE  OO.  T.  WlUilAMS.^ 

<Appellate  Coart  of  Indiana.    Uaj  28.  1000.) 

MASTER  AND  SERVANT— INJURY  TO  BHPLOTA 
—PI<BADINO— VARIANCE-OPINION  EVIDENCE 
—APPBAI^ASSIGNHBNT  OF  ERROR. 

1.  An  employe.  In  an  action  for  personal  inju- 
ries alleged  to  bare  been  occasioned  by  defend- 
ant's negligence  la  the  use  of  an  insofficient 
gny  rope  In  operating  a  derrick,  need  not  aver 
that  he  had  inspected  the  rope,  or  that  he 
had  not  bad  opportunity  to  inspect  It.  or  that  he 
«oald  not  bare  learned  of  Ita  defectiveneaa  by 
the  exercise  of  ordinary  care. 

2.  An  EBsignment  of  error  as  to  OTemillng 
n  motion  for  Judgment  on  a  special  verdict  can- 
not be  considered  where  the  record  contains  no 
special  verdict,  nor  shows  that  one  was  ren- 
dered. 

3.  A  witness  experienced  In  handling  derricks, 
and  bavins  knowledge  of  a  particular  rope  used 
on  a  derrick,  the  time  that  it  bad  been  used, 
its  size,  and  its  condition  from  use.  may  ex- 
press an  opinion  aa  to  Its  sufficiency  in  stren;rtb 
for  the  nse  to  which  it  was  subjected  on  aucb 
derrick. 

4.  A  complaint.  In  an  action  for  personal  in- 
jnries  alleged  to  have  been  cansed  In  the  oper- 
ation of  s  derrick  by  a  defective  rope,  cau- 
not  be  held  as  not  supported  by  the  proof  be- 
cmnse  of  a  variance  aa  to  the  details  of  the 
accident,  where  the  averments  of  the  complaint 
are  substantially  proved,  and  the  variance  was 
such  aa  not  to  have  misled  defendant  In  the 
preparation  of  Its  defense. 

Appeal  from  circuit  coart,  Lawrence  eovD- 
ty;  O.  W.  Buff,  Special  Judge. 

Action  by  WlUli  D.  WlUlama  against  the 
Consolidated  Stone  Company  to  recover  for 
personal  Injuries.  From  «  Judgment  Cor 
plaintiff,  defendant  appeals.  Affirmed. 

Dimcan  ft  Batman,  for  appellaqt  But  * 
Owu,  for  appellee. 

BLACK*  J.  Tbe  ap[>ellee's  complaint,  eon* 
alsttng  ot  a  single  paragraph,  was  held  suffi- 
cient on  demurrer.  It  abowed  that  the  ap- 
pellant, a  corporation,  was  engaged  In  tbe 
business  ot  quariTlng  and  shipping  stone  In 
Lawrence  county;  that  In  the  management 
of  Us  business  It  employed  a  great  number 
of  hands,  derricks;  topes,  and  machinery; 
that  tbe  appellee  was  Its  ouployg  as  derrick 
boss,  receiving  a  sum  stated  per  day  for  bis 
rferrlces;  that  it  was  his  duty  while  In  the 
employment  of  the  appellant  to  obey  Oie  or^ 
ders,  directions,  and  commands  of  one  Albert 
Stone^  who  was  the  appdianf  s  general  supei^ 
intendent  and  had  full  diarge  of  the  appli- 
ances, machinery,  hands,  and  business  In 
detail;  that  It  was  tbe  appellee's  duty  to 
give  signals  while  operating  the  derrick  as 
directed  by  said  superintendent;  that  on  the 
22d  of  May,  1897,  the  appellant  ordered 
and  directed  that  the  derrick  should  be  let 
down,  and  the  mast  pole,  some  eo  feet  high, 
gradually  lowered  to  the  ground  southward 
by  means  of  ropes,— two  guy  ropes  and  one 
slack  rope;  that  said  guy  ropes  were  fas- 
tened to  tbe  top  of  said  mast  pole,  and  the 
other  ends  of  these  ropes  were  fastened  to 
trees  or  otiier  derricks  and  stones,  east  and 
west,  at  the  bottom  of  said  mast  pole,  at 
such  distanw  as  to  pull  against  each  other 
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at  the  top  of  the  maat  while  a  tiiird  rope 
was  fastened  to  tbe  top  of  tbe  mast  pole,  and 
the  other  end  fsstened  to  pulleys,  called  a 
"block  and  tackle,"  at  tbe  bottom,  in  such 
manner  that  In  lowering  tbe  mast  said  third 
rope  would  unwind  gradually,  and  slowly 
loww  the  top  end  of  said  mast  to  the  ground; 
that  in  lowering  it,  to  do  the  work  safely,  it 
required  that  all  of  said  ropea  be  of  wire  or 
heavy  hemp,  and  of  sufficient  strength  to 
hold  tbe  mast  during  its  entire  descent  to 
tbe  ground,  and  that  "each"  should  be  slack- 
ened togetbw.  but  the  rope  known  as  the 
"slack  rope."  on  the  ntnlb,  was  old.  defective, 
and  partially  decayed,  and  unfitted  to  lower 
said  derrick;  that  It  was  made  of  grass  or 
bemp,  was  too  amaSl  in  sis^  being  but  one 
inch  in  diameter,  and  too  weak  to  bear  up 
the  weight  of  said  mast  pole,— all  of  whicb 
facts  as  to  Its  defective  condition  and  nnflt- 
neaa  for  the  purpose  for  which  It  was  being 
used  were  wen  known  to  the  appellant  at 
and  prior  to  the  appellee's  injuries  herein- 
after mentioned,  but  were  entlr^  unknown 
to  tbe  appellee;  that.  Just  prior  to  tbe  low- 
ering of  said  derrick,  the  appellant,  througb 
its  superintendent,  ordered  and  directed  the 
appellee  to  go  to  a  point  south  of  the  mast, 
near  the  place  where  Its  top  would  be  when 
It  reached  tbe  ground,  but  out  of  reach  of 
said  mast,  and  there  to  remain  until  the  mast 
was  lowered,  and  then  to  adjust  it  on  some 
pieces  of  timber;  that  appellee  obeyed  said 
order,  and  went  to  said  point,  which  was  sp- 
parently  safe  to  him,  and  he  would  have  es- 
caped any  injury  had  said  rope  not  been  so 
defective  and  dangerous,  but,      reason  of 
its  being  defective  and  liable  to  break  and 
allow  tbe  mast  to  suddenly  wrench  eastward, 
the  place  where  be  was  ordered  to  work  was 
dangerous  And  unsafe  to  woA  about,  "whlcb 
dangers  and  dangerous  place  were  wen 
known  to"  tbe  appellant,  but  wholly  unknown 
to  the  appellee,  at  and  before  his  Injuries; 
that  while  In  the  line  of  his  duty  under  Us 
employment,  and  while  obeying  the  ordw  of 
the  appellant,  and  while  using  all  care  snd 
caution,  and  without  a  fault  on  his  ptrt 
whatever,  while  watching  the  descent  of  said 
mast  and  surroundings  of  the  place,  the  ssld 
north  sladc  rope,  by  reason  of  being  d^ect 
Ive,  dangerous,  and  onsafe,  snddmily  bttike, 
and  allowed  said  mast  pole  to  suddenly 
wrench  to  the  east  and  with  great  force  JeA 
the  west  guy  rope,  which  at  the  time  wu 
some  80  feet  away  from  the  appellee,  agslnst 
bis  right  side  and  arm,  so  suddenly  that  be 
had  no  time  to  escape  from  it.  The  InJocy 
thus  Inflicted  was  described,  and  It  was  sl- 
leged  that  all  said  injuries  were  cansed  solely 
by  the  negligence  and  carelessness  of  flie 
appellant  in  the  use  of  said  slack  rope  vben 
it  was  defective  and  dangerous  as  herehi  set 
forth,  and  In  tbe  ordering  of  the  appellee  to 
the  place  of  bis  Injury,  well  knowing  thit 
said  slack  rope  was  liable  to  break  and  In- 
jure the  appellee  at  ttiat  place,  and  that  sQ 
said  injuries  were  ao  received  without  soy 
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fault,  carelessDCBS,  or  negligeDce  on  the  part 

of  tbe  ap[>ellee,  etc. 

Wbatever  may  have  been  the  Intention  of 
tbe  pleader,  the  complaint  cannot  be  re- 
garded as  charging  the  appellant  with  negli- 
gence In  removing  the  appellee  from  a  safe 
place.  In  which  he  had  been  employed  to 
work,  to  perform  work  temporarily  outalde 
of  the  scope  of  hie  employment.  In  an  nnsafe 
place.  It  is  expressly  shown  that  he  was  In 
the  line  of  hia  employment  when  Injured.  It 
Is  shown  that  the  place  was  dangerous,  bat 
It  was  so  only  by  reason  of  the  defectiveness 
of  the  gny  rope.  The  averments  relating  to 
the  place,  and  the  order  to  work  there,  and 
the  appellant's  knowledge  and  the  appellee's 
Ignorance  as  to  Its  being  a  dangerous  place, 
can  be  regarded  only  as  aiding  In  showing 
that  the  appellee  was  working  In  tbe  line 
of  his  duty,  and  that  the  appellant  had  knowl- 
edge, while  the  appellee  was  Ignorant,  of  the 
liability  of  the  appellee  to  Injury  through 
the  defectiveness  of  the  gny  rope  while  he 
was  so  engaged  within  the  scope  of  his  em- 
ployment. It  was  alleged  that  the  place  was 
apparently  safe  to  the  appellee,  and  that  he 
would  have  escaped  Injury  If  the  rope  had 
not  been  defective.  The  danger  or  safety  of 
the  appropriate  place  for  bis  proper  work  was 
dependent  only  on  the  quality  of  the  guy 
rope.  It  was  the  appellant's  knowledge  of 
the  defectiveness  of  the  rope  alone  that  gave 
It  notice  of  the  liability  of  a  person  working 
there  to  be  Injured.  The  only  wrong  suffl- 
clently  alleged  was  the  negligence  In  using 
the  Insufficient  guy  rope  with  knowledge  of 
its  Insufflclency,  and  of  the  consequent  dan- 
ger, whereby  the  appellee,  working  within 
the  scope  of  his  employment,  In  Ignorance  of 
such  defectiveness  and  danger,  was  Injured. 

Tbe  suggestion  of  counsel  that  the  facts 
particularly  alleged  were  necessarily  Incon- 
sistent with  the  general  averment  of  want  of 
knowledge  on  the  part  of  the  appellee  Is  not 
a  just  criticism.  It  was  not  Impossible,  un- 
der the  circumstances  shown  by  the  com- 
plaint, as  a  matter  of  fact,  for  the  appellee 
to  be  Ignorant  of  the  Insufflclency  of  the 
gny  rope.  It  was  not  necessary  for  him  to 
show  In  his  pleading  that  he  had  Inspected 
the  rope,  or  that  he  had  not  had  opportunity 
to  inspect  It,  or  that  he  could  not  have 
learned  of  Its  defectiveness  by  the  exercise  of 
ordinary  care  and  diligence.  Bailroad  Co.  v. 
Duel,  134  Ind.  156,  S3  X.  B.  365;  Stone  Co. 
V.  Summit.  152  Ind.  297,  63  N.  H.  235.  The 
complaint  was  sufficient  to  put  the  appellant 
to  its  answer.  The  appellant  having  an- 
swered by  a  denial,  the  canse  was  tried  by 
jury,  and  a  general  verdict  in  favor  of  the 
appellee  was  returned,  wltb  answers  of  the 
Jury  to  toterrogatories. 

Counsel  have  devoted  some  portion  of  tbe 
argument  to  an  assignment  of  error  In  over- 
ruling tbe  appellant's  motion  for  judgment 
on  the  special  verdict.  This  assignment  can- 
not be  regarded  as  properly  presenting  any 
qoestkm  for  decision.  Inannnch  as  tbe  rec- 


ord does  not  contain  a  special  verdict  or  show 
that  a  special  verdict  was  rendered.  Charles 
Quackenbush,  a  witness  for  the  appellee,  had 
testified,  among  other  matters,  that  he  had 
been  engaged  In  the  quarry  business  about  20 
years;  that  at  the  time  oi  the  Injury  la 
question  he  was  assistant  superintendent  of 
the  appellant  at  the  quarry  where  the  Injiury 
occurred;  that  he  remembered  the  slack  rope 
which  broke,  and  had  known  It  about  2 
years,  maybe  longer;  that  it  was  seven- 
eighths  of  an  Inch  or  one  Inch  In  diameter; 
that  It  was  between  200  and  260  feet  long; 
that  It  had  been  In  use  there  In  the  quarry 
for  2  years,  and  he  thought  longer;  that  It 
was  worn  some,— more  in  some  places  than 
In  others;  that  he  had  lowered  several  der- 
ricks, had  handled  a  good  many  derriclu, 
and  had  had  sufficient  experience  to  know  tbe 
usual  and  best  methods  of  lifting  and  lower- 
ing derricks.  The  witness  was  permitted, 
over  the  appellant's  objection,  to  answer  the 
following  question:  "Now,  from  what  you 
have  said  as  to  the  size  cmC  this  rope,  and 
said  as  to  Its  being  old  and  worn,  more  In 
srane  places  than  In  others,  I  will  ask  you 
to  state  to  the  jury  whether  that  rope  was 
sufficient  to  lower  the  mast  pole  of  that  der- 
rick, basing  your  answer  on  what  yon  have 
said  on  the  witness  stand,  and  from  your 
long  experience  In  handling  derricks."  Tbe 
witness  answered  that  the  rope  was  not  In 
shape  to  let  that  derrick  down,— -was  not  suf- 
ficient in  strength.  It  was  not  necessary, 
we  think,  for  the  witness  to  be  shown  to 
have  skill  or  experience  In  tbe  making  of 
ropes  to  authorize  the  acceptance  of  his  opin- 
ion as  to  the  sufficiency  In  strength  of  the 
particular  rope  for  tbe  use  to  which  It  was 
put  In  lowering  the  particular  derrick;  the 
witness  tmslng  his  opinion  upon  tiie  facts 
first  stated  by  him,  Including  his  own  ex- 
perience. After  the  best  description  that 
could  have  been  given  by  witnesses  of  the 
rope  and  the  derrick,  the  conclusion  of  tUe 
Jury  would  be  in  some  measure  based  upon 
conjecture,  and  the  honest  opinion  of  a  man 
so  qualified  would  conduce  to  greater  cer- 
tainty. See  Porter  v.  Manufacturing  Co.,  17 
Conn.  249;  Hardy  v.  MerriU.  66  N.  H.  227, 
241;  BenneU  v.  Meehan,  83  Ind.  566;  Ball- 
way  Oo.  V.  Wood,  113  Ind.  644,  14  N.  B. 
672,  16  N.  B.  197. 

A  number  of  other  supposed  errors  In  the 
admission  and  the  exclusion  of  testimony 
are  argued  by  counsel.  Tbe  matters  so  pre- 
sented have  been  carefully  examined  by  us, 
without  finding  any  ground  for  reversal,  and 
the  questions  Involved  are  not  of  such  im- 
portance as  to  require  further  notice  here. 

There  Is  also  some  brief  dlscossion  of  tbe 
Instructions.  There  Is  some  want  of  agree- 
ment between  tbe  record  and  tbe  reference 
thereto  In  the  appellant's  brief,  and  the  ap- 
pellant has  failed  to  comply  with  the  re- 
quirements of  our  rules  relating  to  the  ,  dis- 
cussion of  Instructions. 

In  the  Introduction  of  tbe  tTldence  a  nnm- 
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ber  4tt  modelB  of  derrick!  vere  used,  and  the 
referracet  thereto  In  the  examination  of  the 
wttnesses  and  In  tbelr  uswerB  to  the  qnes- 
tlone  ot  the  attomeya  are  In  many  Instances 
unintelligible  as  they  appear  in  the  record. 

We  have  bestowed  much  time  wptm  the 
Tdumlnons  bill  of  ecceptlons  emtaliUnc  the 
evidence  in  onr  effort  to  detennlne  the  ques- 
Hoo,  extensively  arsoed  by  counsel,  as  to 
whether  or  not  the  case  made  by  the  evi- 
dence was  substantially  different  from  the 
cause  of  action  set  forth  in  the  complaloL 
The  mode  of  lowering  tiie  mast,  as  shown  by 
the  evidence,  was  not  accurately  described 
In  the  pleading.  A  wire  r<ve,  called  In  evi- 
dence the  "main  fall,"  which  was  fastened 
to  the  mast  near  the  top  thereof,  extended 
northward,  and,  jusslng  over  a  drum,  was 
operated  by  steam  power,  and  the  slackening 
of  this  rope  by  this  method  permitted  the 
mast  to  descend  southward.  This  rope  did 
not  break.  The  rope,  by  the  breaking  of 
which  the  Injury  was  caused,  was  a  slack 
rope,  made  ot  hemp  or  grass,  used  in  con- 
nection with  block  and  tackle,  as  alleged  In 
tbe  complaint.  t(a  gradually  slackening  the 
gay,— tt  wire  rope  which  extended  westward, 
Instead  of  northward,  as  stated  In  the  com- 
plaint. Tbe  guy  which  extended  eastward 
was  fastened  without  means  of  slacking. 
The  Idle  guy*  which  struck  tbe  appdlee,  was 
a  wire  rope  which  extended  from  the  top 
of  the  mast  towards  the  southwest,  1o  a  point 
where  It  was  fastened,  so  that  by  tbe  descent 
of  the  mast  it  became  slackened,  and  fell 
to  the  earth  with  the  mast  The  rope  which 
broke,  and  the  use  which  was  made  of  It, 
were  described  In  the  complaint  as  tiiey  were 
proved  on  the  trial,  except  as  above  lodlcat* 
ed.  There  was  a  variance,  but  U  does  not 
seem  to  have  been  one  of  such  character 
that  tbe  appellant  could  be  regarded  as  hav- 
ing been  misled  In  the  preparation  of  Its  de- 
fense. We  cannot  conclude  that  there  was 
a  failure  to  prove  the  substantial  averments 
of  the  complaint  Judgment  aHlrmed. 

(26  Ind.  App.  808) 

J.  A.  EVERITT,  SEEDSMAN,  v.  BASSLER.i 
(Appellate  Court  of  Indiana.    May  29,  1000.) 

CONTRACT  or  BHPLOTMENT-H ARMLESS 
ERROR. 

1.  A  contract  of  employment  Is  complete, 
without  regard  to  what  letters  pflssed  between 
tbe  parties  pi-eTionBlr,  where  plaintiff  made  his 
proposal  by  letter,  stating  the  terms  on  which 
be  would  enter  into  defendnnt's  employ,  and 
defendant,  by  letter,  nnconditionally  accei>ti-d 
hia  terms. 

2.  The  introdnction  of  letters  passing  between 
tbe  parties  prior  to  those  constituting  the  con- 
tract Bued  on  Is  harmleos,  there  being  nothiug 
in  them  changing  or  varying  tbe  contract. 

Appeal  from  superior  court,  Marion  coun- 
ty; James  M.  Leathers.  Judge. 

Action  by  Harry  R.  Bassler  against  J.  A. 
Bveritt,  Seedsman.  Judgment  for  plulntlff, 
and  defendant .  appeal^  AtUr wed. 

■RabMilns  dcnleO. 


Florea  &  Seldenatleker  and  Cbas.  A.  Dry- 
er, for  appellant  McBrlde  *  Denny,  for 

appelleeu 

HENLE7,  J.  This  was  an  action  for  dam- 
ages growing  out  of  tbe  breach  of  contract 
The  first  paragraph  of  complaint  declares 
upon  a  verbal  contract;  tbe  second,  upon  s 
written  contract  Appellant,  a  corporation, 
filed  a  written  motion,  directed  to  each  par- 
agraph of  complaint,  aaklng  that  appellee 
be  required  to  separate  the  causes  of  action 
Improperly  Joined  therein  Into  paragr^hii 
and  number  them,  which  motion  the  court 
ovOTruled.  Appellant's  demurrer  was  also 
ovemded  to  each  paragraph  of  complaint 
Thereupon  appellant  filed  four  paragraphs  <rf 
aiuwer,  addressed  to  each  paragraph  of 
complaint  and  a  counterclaim  In  one  para- 
graph.  Appellee  replied  In  •general  denial 
The  cause  was  submitted  to  the  court  for 
trial,  which  resulted  In  a  Jndgmemt  for  sp- 
pellee.  Appellant's  motion  for  a  new  trial 
was  overruled. 

Tbe  first  question  presented  to  this  conrt 
arises  out  of  the  ruling  of  the  lower  court 
In  overruling  anwllant's  motion  to  require 
appellee  to  separate  the  causes  ot  action  Im- 
properly joined  in  each  paragraph  of  com- 
plaint into  paragraphs,  and  to  numbw  them. 
It  Is  not  necessary  that  we  examine  hito 
the  merits  of  this  motion,  as  tbe  rallng  of 
the  court,  In  any  event  was  not  available 
error,  and  could  not  result  in  a  reversal  of 
the  judgment  It  would  seem  that  tbe  cases 
cited  by  appellant's  counsel  were  directly  In 
polntf  but  the  later  decisions  of  tbe  supreme 
court  are  squarely  In  conflict  with  the  mis 
contended  for  by  counsel.  Bee  Ballway  Co. 
V.  Booker.  90  tnd.  fiSl;  Mansfield  r.  Sblpft 
12S  Ind.  65,  27  N.  B.  427;  Bichwlne  T.  Pres- 
byterian Cburdi,  18S  Ind.  80^  84  N.  E.  737; 
Shaw  T.  Ayres,  17  Ind.  App.  614. 47  N.  E.  235. 

The  next  question  arises  upon  the  mllng 
of  the  lower  court  in  overruling  the  demm<- 
rer  to  each  paragraph  of  complaint  It  is 
averred  In  the  first  jtaragraph  of  complaint 
that  on  the  15th  day  of  January,  1887.  ap- 
pellee was  employed  by  appellant  to  w«k 
for  appellant  as  salesman  and  manager  Id 
appellant's  seed  store  In  Indianapolis,— sold 
employment  being  for  tbe  term  of  one  year, 
—for  which  service  Appellee  was  to  rec^re 
tbe  sum  of  $10  per  week,  payable  at  the  end 
of  each  week;  that  on  said  day  appellee  en- 
tered upon  said  work,  and  continued  at  said 
work  until  the  24th  day  of  September,  1S)7, 
when  appellant  discharged  him  without 
cause,  and  refused  to  allow  him  to  oontlnoe 
In  said  employment;  tliat  appellee  has  pe^ 
formed  all  of  the  conditions  of  said  contract 
and  agreement  upon  his  part  to  be  per- 
formed, and  was  ever  r»dy,  able,  and  wIO- 
iDg  to  comply  with  the  same;  that  he  bai 
been  unable  to  obtain  other  employment 
elsewhere,  and  has  lost  his  wages,  protu, 
and  advantages  which  he  could  have  ^rired 
from  said  employment  ta  tail  damage  in  tbs 
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mm  of  f28S.  nils  paragraph  of  coinplalnt 
waa  Bofflcient  to  wlthBtand  a  demurrer  for 
want  of  facta.  The  Btatement  In  the  com- 
plaint that  a  certain  amount  was  due  and 
unpaid  for  services  rendered  under  the  con- 
tract of  employment  before  appellee  waa  dis- 
charged does  not  lessen  the  force  of  the 
mai^al  aTorments  charging  a  breach  of  the 
contract  and  resulting  damages. 

The  second  paragraph  of  complaint  de- 
clares upon  a  written  contract  of  employ- 
ment The  contract  was  made  by  corre- 
spondence which  passed  between  the  parties 
prior  to  the  time  appellee  began  work.  The 
complaint  being  upon  a  written  contract,  It 
was  necessary  to  the  sufBclency  of  the  com- 
plaint that  the  contract  should  be  made  a 
part  of  the  complaint  It  is  argued  by  coun- 
sel for  appellant  that  all  the  correspondence 
which  went  to  make  up  the  contract  is  not 
made  a  part  of  the  complaint.  Without 
stating  In  this  opinion  a  great  many  of  the 
allegations  of  the  second  paragraph  of  com- 
plaint leading  up  to  the  correspondence 
which  appellee  contends  waa  the  contract  of 
employment  and  which  Is  made  a  part  of  his 
complaint  we  set  out  only  that  part  material 
to  the  discussion.  On  the  4th  day  of  Jan- 
nary,  1807,  appellee  addressed  a  letter  to 
appellant  which  In  the  due  course  of  mail 
was  receiTed  by  appellant.  This  letter  was 
as  follows:  "Philadelphia,  Fa.,  Jan.  4th, 
1897.  J.  A.  Ererltt,  Indianapolis,  Ind.— Dear 
Sir:  Tours  of  Jan.  1st  to  hand.  From  it  I 
Infer  that  you  offer  me  a  position  at  $16.00 
per  week  for  the  year  1897,  In  addition  to 
the  money  advanced  for  transportation,  pro- 
viding I  do  not  leave  you  during  the  year. 
This  makes  a  total  of  52x16=780,  plus 
$7&=9S55;  that  Is,  fS55  to  be  paid  during 
the  year.  If  I  am  correct  please  advise  me. 
I  will  accept  It  and  have  sent  in  my  resig- 
nation, which,  I  hope,  lets  me  off  on  Sat- 
urday eve,  so  that  I  can  get  off  by  the  mid- 
dle of  next  week,  and  report  to  you  by  Jan. 
14tfa.  At  any  rate,  I  will  lose  no  time  in 
coming.  Tour  letter  will  reach  me  on  Thurs- 
day, which  will  confirm  my  impression.  As 
to  leaving  you,  I  would  not  come  if  I  thought 
there  was  the  slightest  danger,  as  I  can 
have  a  position  In  New  fork  at  better  salary 
In  two  or  three  weeks;  but  I  prefer  your 
place  and  Indianapolis,  under  the  circum- 
stances. Awaiting  your  r^ly,  I  am,  respty., 
EL  B.  BasBler,  2430  No.  3214  St."  On  the  6th 
day  of  January,  1897,  appellant  wrote  and 
mailed  to  appellee  the  following  letter  In 
reply  to  the  above,  which  reply  was.  In  the 
due  course  of  mall,  received  by  api>ellee  at 
Philadelphia:  "Indianapolis,  Ind.,  Jan.  6, 
1887.  U.  TL.  Bassler— Dear  Sir:  Tour  letter 
came  this  morning.  We  reply  at  once,  and 
will  say  your  understanding  Is  correct,  and 
you  should  lose  no  time  In  making  the 
change.  Truly,  J.  A.  Everltt  Seedsman." 
It  Is  said  In  the  case  of  Havens  v.  Insurance 
Co..  11  Ind.  App.  315.  39  N.  E.  40:  "It  Is  well 
settled  t^t  a  tu'oposltlon  made  by  one  party 
57  N.E^-3a 


by  letter  to  another  party  at  a  dlstuo^  eon- 
tainlttg  a  spedflc  offer  which  is  uncondition- 
ally accepted  by  the  latter,  wlU  constitute  a 
valid  contract  between  them.  The  primary 
question  in  such  a  case  Is  whether  the  cor- 
respondence shows  an  agreement  upon 
which  the  minds  of  the  parUes  met.  or 
whether  the  negotiations  are  inchoate  and 
uni^erfeGted  until  something  should  inter- 
vene and  be  determined  In  order  to  give  It 
full  effect"  It  does  not  matter  what  let- 
ters may  have  passed  between  the  parties 
to  this  action  prior  to  the  letter  of  January 
4,  1807;  although  appellee's  letter  of  that 
date  refers  to  prior  correspondence.  On 
January  4th  appellee  made  his  proposal  by 
letter,  stating  the  terms  under  which  be 
would  enter  into  the  employ  of  appellant 
On  the  6th  day  of  January  of  the  same  year 
appellant  by  letter,  uncondtticmally  accepted 
appellee's  terms.  The  minds  of  the  con- . 
tracting  parties  met  and  a  valid  extract 
existed  between  them.  It  Is  alleged  that  ap- 
pellee performed  all  the  stipulations  of  said 
contract  upon  bis  part  hut  that  appellant 
failed  to  perform  the  agreement  upon  Its 
part  and,  without  cause,  discharged  appel- 
lee, to  hiB  damage.  This  paragraph  of  com- 
plaint also  contains  the  averment  that  ap- 
pellee has  been  unable  to  obtain  other  em- 
ployment since  his  wrongful  discharge  by 
appellant  although  he  had  diligently  sought 
for  work.  The  second  paragraph  of  com- 
plaint Is  not  subject  to  the  objections  urged 
against  it  by  appellant's  counseL 

We  next  pass  to  the  questions  presented 
by  appellant's  motion  for  a  new  trial  It  is 
Insisted  that  the  amount  of  recovery  Is  er- 
roneous and  excessive,  and  that  there  Is  an 
entire  want  of  evidence  to  support  the  Judg- 
ment Counsel  for  appellee  in  their  briet 
say  that  they  base  their  right  to  recover  In 
this  cause  solely  on  the  second  paragraph 
of  complaint  which  declares  upon  a  written 
contract  Hence  we  will  not  consider  the 
argument  of  appellant's  counsel  based  upon 
the  Insufficiency  of  the  evidence  to  support 
the  first  paragraph  of  complaint  Upon  the 
second  paragraph  of  complaint  appellee  In- 
troduced evidence  to  support  every  material 
allegation  of  bis  complaint  He  was  com- 
pelled to  follow  the  theory  of  his  complaint, 
and  to  support  that  theory  with  competent 
evidence  upon  every  material  allegation. 
The  correspondence  which  appellee  made  a 
part  of  his  complaint  and  which  he  alleges 
was  the  contract  entered  into  with  appel- 
lant was  Introduced  in  evidence  upon  the 
trial.  Appellee  also  introduced  evidence 
tending  to  prove  the  breach  of  this  contract 
upon  the  part  of  appellant.  Its  performance 
on  the  part  of  appellee  and  the  damages 
resulting  to  appellee  by  the  action  of  appel- 
lant In  refusing  to  perform  its  part  of  the 
contract  This  evidence  supported  tbe  the- 
ory of  the  complaint  and  this  court  will  not 
pass  upon  the  weight  to  be  given  it  Tbe 
Introduction  In  evldepce  of  other  letters 
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which  passed  between  the  parties  prior  to 
January  4,  1897,  was  improper  under  the 
averments  of  the  second  paragraph  of  com- 
plaint, but  might  hare  been  proper  under 
tbe  averments  of  the  first  paragraph  of  com- 
plaint, as  tending  to  establish  a  contract 
partly  in  writing  and  partly  In  parol.  Their 
introduction,  in  any  event,  was  harmless, 
because  there  was  notUiug  In  tbe  letters 
which  would  change  or  vary  tbe  contract 
sued  upon. 

Appellant  had  the  burden  of  proof  to  es- 
tablish its  counterclaim.  That  appellant  had 
a  perfect  right  to  discharge  appellee  if  there 
was  a  breach  of  the  contract  of  employment 
upon  appellee's  part,  there  can  be  no  doubt. 
Neither  the  motive  that  prompted  the  dis- 
charge, nor  the  intention  of  appellant,  could 
be  inquired  into.  The  only  issue  to  be  es- 
tablished in  such  case  is  whether  there  was 
a  breach  of  the  contract  of  employinent  upon 
the  part  of  the  servant  Wood,  Mast.  & 
S.  229;  Hamilton  t.  Love  (Ind.  App.)  43  N. 
E.  873;  Pape  v.  Lathrop,  18  Ind.  App.  683, 
46  N.  B.  154.  The  testimony  of  appellant 
was  in  conflict  with  that  of  appellee  upon 
tbe  Issue  raised  by  appellant's  counterclaim. 
The  question  was  passed  upon  by  the  lower 
court.  The  whole  record  shows  that  upon 
every  Issue  appellant  was  given  a  fair  and 
impartial  hearing.  We  find  no  error.  Judg- 
ment affirmed. 

(24  lad.  App.  678) 

SOUTH  BEND  CHILLEI>-PLOW  Oa  T. 
OIEDIEl 

(Appellate  Gonrt  of  Indiana.    Uay  29.  1900.) 

AFPBAZi— BILL    OF  EXCEPTI0N9-IHPBRPBCT 
STATBMBNT  OP  EVIDENCE— INSTRUC- 
TIONS—REVIEW. 

1.  Where  much  of  the  evidence  in  the  bill  of 
exceptions  contains  referenceB  to  models,  and  no 
diagrams  or  explanations  of  the  models  are  giv- 
en which  would  render  such  references  intelll- 
fcible,  the  bill  of  exceptions  shows  affirmatively 
that  it  does  not  contain  all  the  evidence,  not- 
withstanding it  recites  that  it  does. 

2.  The  court's  action  in  giving  or  refusing  In- 
structions will  not  be  disturbed  where  snch 
action  was  contiatent  with  a  case-made  by  any 
state  of  facts  admissible  under  the  issues, 
.where  the  evidence  is  not  in  the  bill  of  excep- 
tions. 

Appeal  from  circuit  court,  Marshall  connty; 
A.  C.  Capron,  Judge. 

Action  by  Joachim  Gledle  against  tbe  South 
Bend  Cbilied-FIow  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
AfSrmed. 

Andrew  Anderson,  A.  L.  Brick,  and  Samuel 
Parker,  for  appellant  F.  J.  Lewis  Meyer 
and  C.  P.  Dmmmond,  for  appellee. 

ROBINSON,  a  J.  Appellee  sued  for  dam- 
ages for  personal  injuries.  Trial  resulted  In 
a  verdict  In  appellee's  favor.  Motion  for  a 
new  trial  overruled.  Judgment  on  the  ver- 
dict. Of  the  errors  assigned,  the  only  one 
discussed  by  appellant's  counsel  is  overruling 
ai^^laat's  motion  tot  a  new  trial.  The 


grounds  for  a  new  trial  which  are  discussed 

relate  to  tbe  rejection  of  certain  oCFeied  tea- 
timony  and  tbe  giving  and  refusal  to  give  cer- 
tain Instructions.  From  the  complaint  It  ap- 
pears, among  other  averments,  that  appellee 
was  employed  by  appellant  as  a  plow  polisher, 
and  In  bis  work  used  a  machine  consisting  of 
a  rapidly  revolving  wheel  dusted  vlfh  emery, 
and  supported  by  a  shaft  fastened  and  n- 
Tolving  In  boxes  supported  by  bolts  and 
screws,  which  permitted  tbe  revolving  of  a 
shaft  between  such  boxes.  Over  the  wheel, 
to  protect  tbe  operator,  was  a  guard  consist- 
ing of  a  flat  piece  of  Iron,  whidi  was  attached 
to  the  box  by  bolts.  The  machine  was  ont  of 
repair,  in  that  the  boxes  were  loose,  and  per- 
mitted a  jolting  motion  of  the  polisher  when 
In  use.  While  appellee  was  polishing  plows 
on  this  machine,  this  jolting  motion  caused 
the  guard  to  break  off  and  be  thrown  against 
appellee's  hand.  It  Is  argued  by  ai^ellee's 
counsel  that  It  affirmatively  appears  from  the 
bin  of  exceptions  that  it  does  not  contain  all 
the  evidence,  and  that,  therefore,  the  evidence 
is  not  in  the  record.  All  the  questions  argued 
in  appellant's  brief  depend  upon  the  evidence, 
and.  If  tbe  evidence  Is  not  In  the  record,  no 
questions  are  presented  for  decision.  In  de- 
termining the  questions  whether  appellant  was 
negligent,  and  whether  appellee  was  guiltless 
of  contributory  fault,  it  was  necessary  to  de- 
scribe the  particular  machine,  the  manner  of 
its  constmction  and  use,  and  the  particular 
manner  In  which  appellee  was  using  it  whec 
Injured.  A  large  number  of  witnesses  t^ 
tified  upon  these  particular  questions,  and  a 
model  polishing  machine  and  model  plow, 
which  seem  to  have  been  exhibited  to  tbt 
jury,  were  used  and  referred  to  by  them  con- 
stantly In  Illustrating  their  testimony.  Tbe 
words  "indicating"  and  "pointing  to  model" 
are  used  almost  constantly  by  the  witnesses, 
and  were  understood  by  the  jury  as  a  part  of 
the  answers  to  questions.  In  some  Instances 
the  witness  would  answer  exclusively  by  "In- 
dicating" with  the  models.   There  are  no  dla- 

frams  or  explanations  of  these  models  Id  the 
111  of  exceptions,  and,  as  the  evidence  ctxaee 
to  us,  much  of  it  is  absolutely  meaningless. 
It  is  evident  that  many  facts  of  vital  impor- 
tance in  the  case  were  In  evidence  only  by  tbe 
use  of  these  models,  that  they  were  considered 
by  the  Jury,  and  that  they  are  In  no  waysihowL 
by  the  bill  of  exceptions.  A  reading  of  tbe 
record  can  lead  to  but  one  conclusion,  and  tbat 
is  that  all  the  evidence  given  to  the  Jury  at 
the  trial  Is  not  contained  In  the  bill  of  ex- 
ceptions. Although  the  bill  recites  that  "this 
is  all  tbe  evidence  given  in  the  cause,"  yet 
It  affirmatively  appears  that  evidence  was 
given  at  the  trial  which  Is  not  copied  into  tbe 
bill.  The  evidence  Is  not  properly  in  the  rec- 
ord. Stone  Oo.  T.  Summit,  152  Ind.  297. 
53  N.  El  235;  Thome  v.  Abattoir  Ca,  1S2  Ind. 
317,  62  N.  E.  147.  As  the  evidence  Is  not  In 
the  record,  we  must  presume  that  the  In- 
structions requested  were  refused  because 
they  were  not  applicable  to  the  case  made  bj 
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the  OTldence.  Jenkizw  t.  WllBon,  140  Ind. 
514.  40  K.  B.  39;  Holland  t.  State,  131  Ind. 
568,  31  N.  E.  850;  Bank  t.  Cooper,  19  Ind. 
App.  13,  48  N.  E.  23G;  Sbafer  t.  Stinson,  76 
Ind.  874;  Blizzard  v.  Brossb  56  Ind.  74.  The 
instmctlons  given  by  the  court,  in  the  ab- 
sence of  the  evidence,  cannot  be  regarded  as 
erroneous.  If  they  can  be  considered  correct 
upon  any  state  of  facts  admissible  under  the 
Issues.  Rapp  v.  Kester,  125  Ind.  79,  25  N.  E. 
141;  HUker  v.  Kelley,  130  Ind.  856,  30  N.  B. 
304.  15  L.  R.  A.  622;  Bank  T.  Cooper,  19  Ind. 
13.  48  N.  E.  236;  Joseph  v.  Mather.  110  Ind. 
114,  10  N.  E.  78;  Machine  Co.  v.  Smith,  21 
Ind.  App.  617,  52  N.  £.  1000;  Insurance  Co. 
T.  Heimann.  93  Ind.  24;  Byram  v.  Galbraith, 
75  Ind.  134;  Mining  Co.  v.  Watts^  6  Ind.  App. 
347.  38  N.  E.  662;  Wright  t.  City  of  Oraw- 
f  ordsTlUe,  142  Ind.  636,  42  N.  E.  227.  We  have 
examined  the  Instructions  given  by  the  court 
of  which  appeUant  complains,  and  find  none 
of  them  substantially  wrong  In  the  abstract, 
nor  are  they  In  themselves  radically  wrong 
under  any  state  of  facta  that  could  have  been 
proven  under  the  Issues,  nor  are  they  such  as 
might  have  mlOai  the  jury  to  place  the  vei> 
diet  upon  an  Improper  baala  Judgment  at- 
firmed. 


QE  Ind.  App.  1) 

BOZUX>AT  CHISM. 

(Appellate  Court  of  Indiana.    May  20,  1900.) 

IJLNDIX>RD  AND  TBNANT— SALE  BT  LANDLORD 
—ACTION  FOR  POSSESSION— RBAl. 
PARTY  IN  INTEREST. 

UndM-  Bums'  Rev.  St.  i  251,  providing 
that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  and  section 
10S6,  providing  tlwt  any  person  having  a  right 
to  recover  possession  of  real  estate  or  quiet 
title  in  any  other  person  or  persons  shall  nave 
a  right  to  recover  possession  in  his  own  name, 
and  no  action  shall  be  defeated  or  reversed 
where  it  might  have  been  successfully  ntaln- 
tained  in  the  name  of  another  to  innre  to  his 
benefit,  a  grantor  of  leased  premises,  who  sold 
the  aame,  aipreelng  that  he  would  secure  posses- 
sion for  grantee  at  the  termination  of  the  lease, 
the  date  of  which  was  fixed,  and  that  until 
such  possession  was  secnred  the  tenant  there- 
on ahould  be  considered  as  the  tenant  of  gran- 
tor* cannot  maintain  a  suit  against  tiie  tenant 
to  recover  possession  after  the  expiration  of  Jiis 
term,  since  the  grantee  Is  the  real  party  in  In- 
tereat 

.^jipeal  from  snperlor  court,  Hovard  coun- 
ty; Hiram  L.  Brownlee,  Judge. 

Action  by  John  HoIUdi^  against  Iia  Ohlsm 
to  cecorer  posseSBion  of  real  estate.  From  a 
Judgment  In  f avw  of  defendant,  j^ntlfl  ap- 
peals. Affirmed. 

Blac&Udge,  Shirley  &  Wolf,  for  appellant. 
Kli^Btrlck,  Morrison  &  McBeynolds,  for  ap- 
pellee. 

WILEY,  J.  This  cause  was  transferred 
from  the  supreme  court  The  c(HnpIaInt  was 
originally  bi  three  paragraphs,  to  the  second 
and  third  of  which  a  demurrer  was  sustained. 
Thereupon  appellant  dismissed  as  to  the  first, 
and  elected  to  stand  upon  the  ruling  of  the 


court  in  sustaining  the  demurrer  to  the  sec- 
ond and  third  paragraphs,  and  Judgment  was 
rendered  against  him  for  costs.  By  the  as- 
signment of  errors  the  action  of  the  court  In 
sustaining  the  demurrer  to  the  second  and 
third  paragraphs  of  complaint  Is  presented  for 
review.  The  second  paragraph  avers  that  on 
the  1st  day  of  September,  1885,  appellant 
leased  In  writing  to  appellee  for  a  period  of 
one  year  certain  real  estate;  that  by  the 
terms  of  the  lease  appellee  was  to  have  pos- 
session of  the  buildings  thereon  till  March 
1,  1887;  that  subsequently  the  time  for  the 
expiration  of  the  lease  was  extended  by  mu- 
tual consent  to  August  81,  1887,  at  which 
time  the  appellee  agreed  to  surrender  the 
possession  of  the  premises  to  appellant;  that 
said  time  has  long  since  passed,  but  appel- 
lee refuses  to  sorrender  the  same;  that  there  is 
on  said  real  estate  a  large  amount  of  growing 
clover  and  standing  corn,  sown  and  planted 
under  the  terms  of  said  lease,  which  belong 
to  appellant;  that  appellee  has  removed  the 
fences  protecting  the  orchard,  and  exposed 
the  same  to  the  ravages  of  stock;  that  ap- 
pellee refuses  to  surrender  the  possession  of 
said  premises,  and  avows  his  Intention  to 
hold  the  same,  to  pasture  said  clover,  ana 
trample  said  com;  that  the  damages  that 
have  thus  been  and  will  hereafter  be  Inflicted 
thereon  are  Irreparable,  and  that  app^lee  Is 
insolvent.  It  Is  thai  averred  that,  relying 
upon  the  agreement  of  appellee  to  surrender 
possession  to  appellant  September  1, 1897,  ap- 
pellant, in  May,  1887,  sold  the  said  real  es- 
tate to  one  Troyer,  agreeing  with  said  Troyer, 
In  consideration  of  said  purchase,  to  secure 
from  appellee  and  to  deliver  to  such  purchaser 
the  full  possession  of  said  premises  on  the  Ist 
day  of  September,  1887,  and  until  said  pos- 
session was  secured  said  appellee  should  con- 
tinue and  remain  the  tenant  of  appellant; 
that  appellant  agreed  with  said  Troyer  that 
be  would  protect  said  premises  from  injury, 
and  would  Indemnify  falm  for  any  injury  sus- 
tained after  said  sale.  The  prayer  of  this 
paragraph  Is  that  a  temporary  restraining 
order  be  issued  restraining  appellee  from 
committing  further  waste  or  damage;  that 
he  have  possession  of  said  premises,  and  have 
Judgment  foe  damages,  etc.  The  third  para- 
graph is  lllte  the  second,  except  It  does  not 
ask  for  Injunctive  relief,  and  It  contains  the 
additional  averments  that  appellee  Icnew 
when  said  lease  was  extended  that  appellant 
was  contemplating  a  sale  of  the  real  estate, 
and  that  appellee  agreed  that,  if  such  sale 
was  made,  he  would  surrender  to  the  pur- 
chaser the  possession  September  1,  1897.  The 
question  thus  presented  Is,  does  the  complaint 
Show  any  rl{^t  of  action  In  appellant?  Ap- 
pellant concedes  the  rule  to  be  that.  If  a  land- 
lord conveys  real  estate  In  the  possession  of 
a  tenant,  and  such  conveyance  is  without  any 
reservation,  an  action  for  possession  must  be 
brought  In  the  name  of  the  grantee  or  owner. 
This  is  evidently  the  view  taken  by  the  su- 
preme court  In  transferring  the  case  here, 
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for,  If  the  relation  6f  landlord  and  tenant 
does  not  here  exist,  It  Is  clear  tbat  this  court 
Is  -without  Jurisdiction.  This  court  has  not 
jurisdiction  In  possessory  actions  for  real  es- 
tate unless  the  relation  of  landlord  and  ten- 
ant exists  between  the  parties.  It  follows 
from  this  that  the  supreme  court  must  have 
held  that  at  least  one  of  these  paragraphs  of 
complaint  for  the  purposes  of  this  action 
showed  that  the  relation  of  landlord  and  ten- 
ant did  exist;  otherwise,  the  jurisdiction  was 
In  that  court.  In  any  event,  the  statute 
makes  a  transfer  by  either  court  to  the  other 
flnaL  If  appellant  Is  the  real  party  In  In- 
terest, as  shown  by  his  complaint,  then  he 
may  maintain  the  action;  for,  under  the 
statute,  an  action  can  only  be  prosecuted  by 
the  real  party  In  interest  Section  251, 
Bums'  Bev.  St  1894.  As  to  whether  appel- 
lant can  maintain  the  action  under  the  aver- 
ments of  the  complaint  depends  upon  the  con- 
stmctlon  of  sections  251  and  1086,  Bums' 
Rev.  St  1894  (sections  251  and  1073,  Hor- 
ner's Rer.  St  1897).  Section  251,  supra,  is 
as  follows:  "Every  action  must  be  prosecut- 
ed In  the  name  of  the  real  party  in  Inter- 
est," etc.  Section  1086  (1073),  supra,  reads 
as  follows:  "Any  person  having  a  right  to  re- 
cover the  possession  of  real  estate  or  to  quiet 
title  thereto  hi  any  other  person  or  persons, 
shall  have  a  right  to  recover  possession  or 
quiet  title  In  his  own  name,  and  no  action 
shall  be  defeated  or  reversed  where  It  might 
have  been  successfully  maintained  In  the 
name  of  another  to  inure  to  his  benefit"  etc. 
The  case  of  Chapman  v.  Jones,  149  Ind.  434, 
47  N.  E.  1065,  is  decisive  of  the  question  here 
presented.  There  appellees  prosecuted  an  ac- 
tion to  quiet  title  to  real  estate.  The  com- 
plaint averred  that  they  had  conveyed  the 
real  estate  to  certain  persons,  naming  them; 
that  their  grantees  had  also  conveyed  the 
land  to  other  persons:  and  that  appellants 
were  claiming  some  right  or  Interest  In  said 
real  estate,  which  they  asserted  was  para- 
mount to  the  title  conveyed  by  appellees.  It 
was  urged  by  appellees  that,  where  an  action 
of  ejectment  is  brought  the  defendant  may 
notify  his  grantor,  where  the  grant  was  by 
warranty  deed,  to  come  In  and  defend  the 
title,  and  upon  such  notice  he  may  be  per- 
mitted to  defend;  and  that,  when  such  no- 
tice Is  given,  whether  the  grantor  defends  or 
not  the  jadgment  If  in  favor  of  plaintiff, 
will  be  conclusive  upon  such  grantor  that 
such  successful  plaintiffs  title  was  paramount 
to  such  grantor's  title.  In  deciding  the  ques- 
tion the  court  said:  "Conceding,  without  de- 
ciding, that  such  Is  the  law,  yet  It  would  not 
follow  that  such  grantor  by  ^warranty  deed 
could  prosecute  a  suit  against  one  who  might 
seize  the  possession  of  the  land  granted  by 
him  to  another  by  warranty  deed  for  the 
purpose  of  protecting  his  warranty,  or  for 
any  other  purpose.  To  permit  such  a  suit  to 
be  maintained  would  violate  a  fundamental 
principle  of  our  Code  requiring  every  action 
to  be  prosecuted  in  the  name  of  the  real 


party  In  Interest  Section  211.  Bums*  Rev. 
St  1894  (section  2S1,  Rev.  St  1881).  So 
strong  is  this  rule  that,  notwithstanding  sec- 
tion lOSQ,  Burns'  Rev.  St  1894  (section  1073. 
Rev.  St.  1881),  authorizing  any  person  having 
a  right  to  recover  the  possession  of  real  es- 
tate, or  to  quiet  title  thereto,  In  the  name 
of  another  'person  or  persons,  to  prosecute 
either  action  In  his  own  name.  It  haa  been 
held  that  it  must  be  construed  along  with 
section  251,  supra,  so  that  under  the  two 
sections  no  such  acdon  can  be  brought  in  any 
other  than  the  name  of  the  real  party  In  in- 
terest Peck  T.  Sims,  120  Ind.  340,  22  N. 
E.  313.  Prior  to  the  enactment  of  section 
1086  (1073),  supra.  If  lands  were  conveyed 
while  In  the  adverse  possession  of  a  third 
person,  a  suit  for  possession  could  be  pros- 
ecuted In  the  name  of  the  grantor  for  the 
use  of  the  grantee.  Steeple  t.  Downing,  60 
Ind.  478;  Burk  v.  Audls,  98  Ind.  58.  But 
that  can  no  longer  be  done  under  the  two 
sections  of  the  Code.  The  action  now  must 
be  brought  in  the  name  of  the  real  party  in 
Interest  under  the  operation  of  the  two  sec- 
tions," etc.  The  case  of  Peck  v.  Sims,  supra, 
Is  also  In  point  and  It  was  there  held  that 
one  who  has  conveyed  land  adversdy  oc- 
cupied by  another  cannot  maintain  an  ac- 
tltm  in  his  own  name  to  recover  possession 
for  the  benefit  of  his  grantee,  and  that  such 
action  must  be  brought  In  the  name  of  the 
grantee,  who  Is  the  real  par^  tn  interest 
The  rule  announced  In  these  two  cases  Is  cer- 
tainly a  sound  ode.  If  the  rule  were  otber 
wise,  the  party  in  possession  might  be  har- 
assed by  two  sulta.  If  the  grantor  can  pros- 
ecute the  action,  and  shonid  be  defeated, 
then  the  grantee  could  also  bring  hia  action 
In  ejectment  as  he  was  not  a  party  to  the 
action  of  his  grantor,  and  hence  would  not 
be  bound  by  it  The  party  In  possesaion 
would  thus  be  harassed  by  a  multiplicity  of 
suits.  Each  paragraph  of  the  complaint  af- 
flrmatlvely  shows  that  Troyer  was  to  have 
possession  of  the  real  estate  conveyed  Sep- 
tember  1,  1807.  It  therefore  appears  that  he 
was  the  real  party  In  Interest  and,  under  the 
statutes  and  the  authorities  cited,  was  the 
only  person  authorized  to  prosecute  an  action 
against  appellant  for  possession.  Tlie  court 
correctly  sustained  the  demurrer  to  the  sec- 
ond and  third  paragraphs  of  complaint 
Judgment  at&rmed. 


(24  Ind.  App.  6H} 
POLZ  V.  WAGNER. 
(Appellate  Court  of  Indiana.    May  29,  1900.) 
BREACH  OF  PROMISE!— DBM A ND—RKLBASK. 

1.  Even  if  a  woman,  to  perfect  her  suit  for 
breach  of  promiae,  most  ever  demand  fulfill- 
nlent  of  hta  promise,  it  Is  not  necessary  where 
he  notified  her  of  his  intention  to.  and  did, 
marry  another. 

2.  Defendant  having  written  plaintiff  merelT 
tellins  her  that  he  had  proved  false  to  her,  and 
was  in  a  few  days  going  to  marry  auotliw. 
no  releaue  from  his  contract  la  shown  by  her 
letter  statins  that.  beartbriAeu,  she  answered 
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that  she  would  forgiTe  him,  bat  it  was  hard  to 
do  after  his  treatment,  after  she  had  waited 
for  him  aix  years,  and,  while  she  wished  him 
no  bad  luck,  If  any  came  to  bim  let  him  think 
back. 

Appeal  from  cfrcnlt  coart,  Vutdeiburg 
county;  H.  A  SfattiBODt  Judge. 

Action  Anna  Wagner  against  Peter  h; 
Fols.  Judgment  for  plaintiff.  Defendant  ap- 
peals. Afflrmed- 

Wm.  H.  Gudgel,  for  amnllant  Grabam  F. 
Denby,  for  appellee. 

BLACK.  J.  Appellant's  demurrer  for  want 
of  snfflclent  facts  addressed  to  the  appellee's 
entire  complaint,  consisting  of  two  para- 
graphs, was  overroled.  In  each  paragraph 
the  appellee  sought  damages  for  breach  of 
marriage  contract  Each  paragraph  contain- 
ed an  aTerment  that  on.  etc.,  "the  plaintiff 
then  being  unmarried,  and  over  the  age  of 
eighteen  years,  the  said  defendant,  In  con- 
aldraatlon  of  the  agreement  and  promise  of 
the  plaintiff  to  marry  blm  on  request,  prom- 
ised and  agreed  to  marry  this  plaintiff."  The 
first  paragraph,  among  its  aTerments,  shows 
that  the  appellee,  confiding  In  said  promise 
and  agreement  of  the  appellant,  and  In  bis 
often  thereafter  expressed  Intention  of  com- 
plying therewith,  and  believing  In  the  sin- 
cerity and  hiMittty  of  appellant's  inretended 
intentions,  "erer  held  herself  In  readiness 
and  willingness  to  marry  him  from  the  time 
of  said  engagemwt  until  the  17tb  day  of 
Jnly,  18&4,  when  he,  proving  false  to  the 
appellee,  and  to  the  promise  be  had  made 
her,  married  another  woman  named,  who 
has  ever  since  been  his  wife."  The  second 
paragraph  contains  a  like  averment,  except 
that  the  time  to  which  the  appellee  held  her- 
self in  readiness  and  willingness  to  marry 
the  appellant  was  stated  to  be  the  13tb  day 
of  July,  1S94.  when  she  was  notified  and  In- 
formed by  bim  that  he  mtended  to  marry 
said  other  woman  on  the  17th  day  of  that 
month,  when  be  did  marry  said  other  woman, 
who  had  ever  since  been  his  wife,  ete.  No 
otber  portions  of  the  complaint  need  be  set 
forth  to  Illustrate  the  only  objection  pro- 
posed to  the  pleading  by  the  appellant. 
Counsel  refers  in  argument  to  the  averment 
that  the  defesidant,  *Mn  consideration  of  the 
agreement  and  promise  of  the  plaintiff  to 
marry  bim  on  request,  promised  to  marry 
this  plalntlfT;  and  counsel  says  that,  by  this 
averment,  "she  alleges  that  the  marriage 
was  to  be  consummated  on  her  request,  and 
then  falls  to  allege  that  she  made  such  a 
request,  and  famishes  no  reason  or  excuse 
for  not  complying  with  this  part  of  her  con- 
tract"; and  counsel  claims  that  "this  com- 
plaint, to  have  been  good,  should  have  al- 
leged that  on  request  made  by  her  he  re- 
foacd  to  marry  her."  The  constrnctlon  thus 
^ced  by  counsel  upon  the  quoted  language 
of  the  complaint  Is  manifestly  faulty.  It 
Is  not  alleged  that  tbe  man  promised  to 
marry  the  woman  on  request,  but  It  la 


averred  that  he  promised  to  marry  her  In 
consideration  of  her  promise  to  marry  him 
on  request.  The  complaint  shows  that  the 
appellee,  confiding  in  the  appellant's  promise, 
held  herself  in  readiness  and  willingness  un- 
til he  had  broken  the  engagement,  and  had 
rendered  a  request  from  her  useless,  and 
the  fulfillment  of  his  promise  Impossible. 
Where,  In  such  a  case.  It  Is  shown  In  the 
complaint  that  the  defendant  has  married 
another,  It  Is  not  necessary  to  aver  a  re- 
quest to  marry  on  the  part  of  the  plain- 
tiff. King  V.  Kersey.  2  Ind.  402;  Hunter  v, 
Hatfield,  68  Ind.  41<J.  In  Knrtz  v.  Frank, 
76  Ind.  591,  It  was  said  that  where  there  has 
been  an  abandonment  of  the  defendant's  re- 
lation of  suitor,  and  a  renunciation  of  his 
promise  to  the  plaintiff,  a  request  on  her 
part  Is  not  necessary.  See,  also,  Jones  v. 
Layman.  123  Ind.  G68,  24  N.  B.  363;  Walters 
V.  Stockberger,  20  Ind.  App.  277,  60  N.  B. 
7^,  and  cases  cited.  If,  under  any  cireum- 
stances.  It  would  be  proper  to  hold  that  the 
man  who  has  entered  into  such  a  contract 
as  that  alleged  In  the  complaint  would  not 
be  boond  to  offer  to  fulfill  bis  promise,  and 
to  i-equest  the  woman  to  "name  the  day": 
that  tbe  groom  would  not  be  bound  to  seek 
the  bride;  and  that  to  perfect  her  cause  of 
action,  she  would  be  subjected  to  the  in- 
delicacy of  demanding  before  suit  brought 
the  fulfillment  of  the  engagement  (Grabam 
V.  Martin,  64  Ind.  G67;  Wehrll  v.  Rebwoldt, 
107  ni.  00).— yet  we  cannot  so  decide  where 
It  Is  shown,  as  In  this  complaint  that  he 
notified  her  of  bis  Intention  to  marry  another 
woman,  whom  subsequently  he  married.  The 
objection  urged  against  the  comt^nt  can- 
not be  sustained. 

The  verdict  cannot  be  disturbed  because 
of  the  evidence,  unless  it  can  be  held  that 
It  showed  an  agreement  for  the  release  of 
the  apiiellant  from  his  engagement  as  plead- 
ed in  a  paragraph  of  the  answer.  When  the 
contract  of  marriage  was  made  the  parties 
resided  at  Bvadsvllle,  In  this  state,  and  the 
appellant  continued  to  reside  there;  but  be- 
fore appellant  was  prepared  to  marr;^,  the 
appellee,  with  her  parents,  removed  from 
that  city.  The  engagement  continued  for  a 
number  of  years,  during  which  the  parties 
did  not  often  meet  each  other,  but  they  kept 
up  a  correspondence  by  letters  written  by 
each  to  the  other  in  terms  of  affection.  A 
number  of  his  letters  were  Introduced  in 
evidence.  In  a  letter  sent  by  him  April  20. 
1804.  he  spoke  of  his  great  love  for  her. 
and  of  his  purpose  to  go  to  her,  and  of  tbeir 
being  man  and  wife.  In  a  letter  from  him 
mailed  May  10,  1894,  he  referred  to  his 
having  told  her  in  his  last  letter  that  he 
was  ."coming  np  soon."  and  stated  that  a 
man  who  was  going  to  buy  hhn  out  could 
not  agree  wltik  another  person  mentlcmed 
about  the  renting  of  the  stores,  but  tbe  ap- 
pellant farther  stated  that  he  was  going 
to  sell  oat  "Jnst  the  same."  He  proceeded 
to  write:  "Anna,  yon  wanted  to  know  when 
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I  wu  eomliv,  «>  yon  could  prepare,*'  etc 
He  said  he  was  homesick  to  see  her,  and  that 
be  dreamed  of  her;  also  tiiat  be  sometlmeB 
thought  he  should  go  West,  and  then  send 
for  her;  and  that  then  he  thought  he  should 
go  to  the  idace  where  she  resided  flrst,  and* 
if  he  conid  get  anything  to  do  there,  they 
conld  both  make  op  thebr  minds  where  to 
go.  He  farther  said  that  he  thought  be 
would  be  up  to  Honesdale  (the  place  where 
she  resided)  about  the  last  part  of  that  month 
(May.  1894).  If  nothing  happened.  In  the 
next  and  last  letter  written  by  him  to  h», 
postmarked  at  BTansTllle.  July  11.  1804, 
and  received  her  July  18,  1894  (the  spelt 
Ing  of  which  we  take  the  liberty  of  Improv- 
ing), be  said:  "Dear  Anna:  X  received 
your  letter,  Anna,  with  a  broken  heart  I 
will  answer  this  letter,  and  tell  you  the 
truth.  Anna.  I  did  love  you  with  a  true 
heart,  and  do  yet;  but,  Anna,  I  proved  to 
be  false  to  you.  but  not  because  I  did  not 
love  you.  Anna,  I  am  going  to  be  married 
the  ITth  of  this  month  to  Anna  Seibert 
Anna,  you  could  had  her  place  a  thousand 
times  more,  not  to  say  anything  against  my 
Intended  wife.  Anna  Seibert  Is  a  good  girL 
Anna.  I  must  close,  wishing  you  all  the  good 
luck  In  the  wwld;  and,  dear  Anna,  lead  a 
decent  life.  Anna,  yon  are  a  lady,  and  yon 
have  plenty  of  chances  to  do  welL  May  be 
God  wanted  na  not  to  come  together;  so, 
good-by,  Anna.  If  you  wish  to  answer  this, 
please  do;  for  a  letter  from  you  Is  always 
welcome.  Your  friend,  Peter  H.  Folz."  On 
the  next  day  after  the  receipt  of  this  letter, 
the  appellee  wrote  the  appellant  a  letter  of 
the  contents  of  which  secondary  evidence 
was  given.  There  was  conflict  In  the  tes- 
timcmy  as  to  its  language.  The  appellee's 
version  of  It  was  as  follows:  "Mr.  Pet&t 
Fols:  Your  letter  received,  and,  heartbroken, 
I  shall  now  answer.  You  ask  me  to  for- 
give yon.  Well,  Peter,  I  wlU  forgive  yon, 
but  it  Is  hard  to  do  so  after  being  treated 
like  that,  after  waiting  for  yon  six  long 
years.  I  do  not  wish  you  any  bad  luck;  but 
If,  Jn  after  years,  had  luck  should  befall  yon, 
never  ask  why,  but  just  think  back.  Per^ 
haps  these  words  will  come  to  you  when  I 
am  no  more."  The  appellant  was  married, 
as  he  bad  written,  on  the  17th  of  July, 
1804,  ln<  church,  where  the  banns  had  been 
published  for  this  marriage  on  three  suc- 
cessive Sundays  preceding  that  date.  The 
appellant  on  the  evening  before  his  marriage 
received  the  appellee's  answer  to  his  said 
last  letter,  at  the  home  of  his  prospective 
bride,  and  read  It  to  her  and  other  members 
of  her  family  there  assembled.  It  Is  claim- 
ed that  he  was  thereby  released  from  his 
contract  to  marry  the  appellee.  Her  letter, 
when  compared  with  the  letter  to  which  it  is 
an  answer,  indicates,  as  does  the  whole 
evidence  before  us.  the  mental  aud  moral 
superiority  of  the  lady.  She,  however,  gave 
him  too  much  credit  in  saying  that  he  had 
asked  forgiveness.  Ha  did  not  even  ask 


or  suggest  a  release  from  his  engagement. 
He  propMed  to  tell  the  truth,  which  was  that 
he  bad  proved  bUse  to  her,  and  was  going  to 
be  married  In  a  few  days  thereafter  to  an- 
other woman.  Without  attempting  to  cbar 
acterize  propaly  his  letter,  or  to  analyse 
particularly  elthw  It  or  her  answer.  It  seems 
suffldent  to  say  that  there  was  no  sgree- 
ment  between  tbe  parties  for  the  release  of 
the  appellant  foom  a  subsisting  contract 
He  broke  the  contract  by  his  rennnclstkm 
of  his  engagement  and  thereby  ber  right  vt 
action  against  him  at  once  accrued,  and  the 
fotglveness  which  she  sorrowfully  expressed 
did  not  indicate  her  consent  that  he  shooU 
not  marry  bar  m  that  he  lAiould  marry  so- 
other. Her  letter,  taken  aa  a  whole,  was 
an  expression  ot  regret  for  what  he  had  sl- 
ready  done.  It  condonned  and  upbraided  him 
for  his  breach  ot  the  engagement  The  evi- 
dence was  sufficient  to  sustain  the  verdict 

The  verdict  was  for  |l,800i  which  it  Is 
contended  was  somewhat  excessive.  In  view 
of  certain  specified  evidence  as  to  the  value 
of  the  appellant's  property.  There  was.  bow- 
ever,  other  evidence  from  which  the  Jury 
might  well  have  concluded  that  be  was 
worth  a  much  larger  amount  than  that  Indi- 
cated in  the  evidence  referred  to  by  appel- 
lant In  argument  There  Is  no  Indication  ut 
any  Impnqter  motive  of  the  Jury  In  the  as- 
sessment of  damages.  Judgment  afllnwd. 

(96  Ind.  App.  m 

SHELBY  et  sl.  v.  BOHN.  i 
(Appellate  Court  of  Indians.    June  8^  1900.) 

BOND  —  ODARANTT  —  UQUIDATDD  DAMAOBS- 
BUFFTCIBNCY  OP  COMPLAINT— DE PENS B-AN- 
BWBR— ALLEGATION  OF  INSOLVENCY. 

1.  Where  the  record  does  not  presmt  the 
gnefltion  of  a  defect  of  parties,  snch  qaestlMi 
will  nat  be  considered  hj  the  appellate  court 

2.  Where  a  bond  given  to  guaranty  tiie  per- 
fonnance  of  a  contract  fixes  the  sum  payable  to 
the  obligee  in  case  of  a  breach  of  the  guaraotled 
contract,  Bucb  sum  nay  be  recoverable  aa  Uq- 
oldated  damages. 

8.  Where.  Id  an  action  on  a  bond,  the  com* 

Slaint  showed  that  the  bond  was  given  bj  fht 
irectors  of  a  gas  company  conditioned  to  pay 

flaintiff  $100  In  ease  toe  gas  company  did  not 
ulfiil  an  independent  contract  made  irith  plain- 
tiff,  and  the  gas  company  was  not  a  party  to 
the  bond,  It  was  not  defective  for  failinc  to 
allege  that  the  gas  company  was  Insolvent. 

4.  An  answer  to  an  action  on  a  bond  whldi 
stated  that  after  the  breadi  of  the  bond  two  ot 
the  obligees  died  solvent  snd  tliat  plaintiff 
neglected  to  Q!e  any  claim  against  their  estatei 
for  breach  of  the  bond,  and  asked  that  the  prop- 
er share  of  each  of  aoch  estates  be  deducted 
from  the  amount  due  plaintiff,  is  defective,  aa 
it  does  not  show  where  such  estates  were  sita- 
ated,  or  that  such  decedent  lived  In  the  state 
or  that  they  could  have  been  soed  or  that  their 
estates  were  administered  on  in  the  state. 

5.  In  an  action  on  a  bond,  wherein  the  obli- 
gors are  bound  to  pny  a  certain  sum  on  the 
failure  of  a  gas  company  to  perform  an  inde- 
pendent contract  with  tlie  oliligee.  aa  ansiTpr 
which  shows  that  after  the  breach  of  the  cod- 
tmct,  the  gas  company  went  into  the  hnnds  of 
a  receiver,  and  that  there  were  assets  Kufficient 
to  more  than  pay,  does  not  state  a  defease,  ai 
plaintifTs  right  of  action  was  complete  on  w 
breadi  ot  the  OMitract. 

■RObflaring  dsnlad* 
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&  An  aKegatloD  tlist  the  reeelrer  of  a  com- 
pukf  foaod  assets  sulGcieot  to  more  than  pay 
til  claimB  against  the  compADj  is  not  a  suffi- 
cient aUegatJon  that  it  was  s^Tent  at  a-  time 
prior  to  the  appointment  of  the  receiver. 

7.  Where,  in  an  action  on  a  bond,  wherein 
the  obligors  bad  bound  themselTes  that  a  gas 
companr  would  fulfill  an  independent  contract 
with  obligee,  a  paragraph  of  the  answer  pro- 
ceeded on  the  theoTr  that  the  company  did  ndt 
keep  its  contract  by  reason  of  acta  of  the  obli- 
gec  which  resalled  in  wrecliing  soch  company, 
a  demurrer  thereto  waa  properly  sustainra, 
where  the  obligee  had  a  right  to  do  every  act 
charged  to  have  l>een  done  liy  him. 

Appeal  from  circuit  court,  Wayne  eooDty; 
Henry  C  Fox,  Judge. 

Action  on  a  bond  by  Philip  J.  Bohn  against 
Samuel  N.  Sbelby,  administrator,  and  otheri. 
From  a  judgment  In  favor  of  plaintiff,  the  de- 
fendants appeaL  AtUnned. 

Henry  Wamim.  Thomas  J.  Study.  R.  A. 
Black.  Poulflon  A  McBane,  and  Marsb  it 
Cook,  for  appellants.  Jobn  I*  Kupe,  fof  ap- 
pelle& 

HENLEY,  J.  On  the  7th  day  of  July.  1890, 
appellee  and  the  People's  Gas  Company,  a  cor- 
poration organized  under  the  laws  of  the  state 
of  Indiana,  and  doing  business  at  Greenfield. 
Ind.,  entered  Into  a  contract,  in  which  con- 
tract It  was  agreed  that  appellee  should  pay 
said  gaa  company  $100,  and  said  gas  company 
agreed  to  ftimlsh  continuously  to  appellee 
natural  gas  for  fuel  and  light  at  a  certain 
dwelling  house  In  the  city  of  Greenfield.  At 
the  same  time  the  persons  who  composed  the 
board  of  dlrecton  and  officers  of  said  gas  com- 
pany executed  and  delivered  to  appellee  the 
following  Instrument  in  writing:  "Know  all 
men  by  these  presents  that  we,  Noble  War^ 
rum,  Hollis  B.  Thayer,  ]>e  a  Thayer,  Is- 
rael P.  Poulson,  Bichard  A.  Black,  and  James 
A.  New,  are  held  and  firmly  bound  untA 
Philip  J.  Bohn  in  the  penal  sum  of  one  hun- 
dred (100)  dollars  upon  condition  following: 
Whereas,  the  People's  Gas  Co.  of  Greenfield, 
Indiana,  bare  undertaken  to  furnish  natural 
gas  continuously,  for  the  sum  of  one  hundred 
dollars,  to  Philip  J.  Bohn,  under  a  certain 
written  contract  executed  contemporaneoudy 
with  this  bond,  which  is  to  be  construed  to- 
gether with  this  instrument:  Now,  In  case 
■aid  People's  Gas  Company  shall  faithfully 
comply  with  all  the  stipulations  in  said  con- 
tract contained,  then  this  obligation  shall  be 
noil  and  void;  otherwise  to  be  and  remain  in 
full  force  and  effecL  Witness  our  hands  and 
■eala  this  7th  day  of  July,  1890.  H.  B.  Thay- 
er. [Seal.]  L  P.  PonlBon.  {SeaL]  Lee  a 
Thayer.  [Seal.]  B.  A.  Black.  [SeaL]  Jas. 
A.  New.  [Seal.]  Noble  Wamun.  {SeaL] 
William  New.  [Seal.]"  It  is  averred  in  ap- 
pellee's complaint  that  he  has  fully  performed 
all  and  singular  the  duties  imposed  upon  bim 
by  hla  contract  with  the  People's  Gas  Com- 
pany; that  the  People's  Gas  Oompany  has 
failed  to  fnmlBh  him  gas,  and  has  wholly  fail- 
ed to  comply  with  the  tenoe  of  the  contract 
fVoaJtopsjt;  that, iBJ nuoa «C til* TlolatioB 
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of  the  contract  upon  the  part  of  the  People's 
Gas  Company,  appellants  have  become  liable 
upon  the  bond  executed  to  appellee.  The  con- 
tract between  appellee  and  the  People's  Gas 
Company,  and  the  bond  executed  by  appel- 
lants to  Insure  Its  performance  upon  the  part 
of  the  gas  company,  are  made  part  of  the 
complaint  It  is  shown  by  the  averments  of 
the  complaint  that  two  of  the  bondsmen, 
James  A.  and  William  New,  died  before  the 
commencement  of  the  action.  Judgment  is 
demanded  In  the  sum  of  $100.  After  the  ac- 
tion was  commenced,  the  death  of  Noble  War- 
nun  t>elng  suggested,  the  court  i>ermltted 
his  administrator  to  be  substituted  as  a  de- 
fendant The  venue  of  the  cause  was  chan- 
ged from  Hancock  to  Wayne  county.  Ai>- 
pellants  filed  an  answer  in  seven  paragraphs. 
Appellee  demurred  to  the  fifth,  sixth,  and 
seventh  paragi'aphs  of  answer,  which  demur- 
rer the  lower  court  sustained  to  each  of  said 
paragraphs  of  answer.  Appellants  then  with- 
drew their  first  second,  third,  and  fourth  par- 
agraphs of  answer,  and  declined  to  plead  fur- 
ther. Judgment  was  rendered  for  sppellee 
in  the  sum  of  $100. 

By  appellants'  assignment  of  errors  in  this 
court  the  sufficiency  of  the  complaint  and  the 
action  of  the  lower  court  in  sustaining  the 
demurrer  of  appellee  to  the  fifth,  sixth,  and 
seventh  paragraphs  of  answer  are  questioned. 
Counsel  for  appellants  argue  that  the  com- 
plaint Is  insufficient  for  two  reasons:  First, 
because  there  is  a  defect  of  parties;  second, 
because  the  complaint  falls  to  aver  the  In* 
solvency  of  the  priDclpal  In  the  contract  for 
the  performance  of  which  the  bond  In  suit 
was  executed. 

As  to  the  first  objection,  it  Is  sufficient  to 
say  that  the  record  does  not  present  the  ques- 
tion. It  Is  conceded  by  both  parties  to  this 
canse  that  appellants  are  boimd  as  guarantors 
on  the  bond  sued  on.  The  People's  Gas  Com- 
pany did  not  sign  the  bond,  and  in  no  way 
was  a  party  to  It  The  bond  was  the  separate 
agreement  of  appellee  and  appellants.  We 
are  unable  to  see  how  the  solvency  or  Insol- 
rency  of  the  People's  Gas  Company  could 
affect  the  liability  of  appellants.  Appellant^ 
In  a  separate  instrument  agreed  with  appel- 
lee that  If  the  People's  Gas  Company  flailed 
to  perform  the  obligations  Imposed  upon  it 
by  a  certain  contract  with  appellee,  they 
would  respond  in  damages  to  appellee  in  the 
amotmt  of  $100.  Appellants  did  not  agree  to 
become  liable  with  the  People's  Gas  Company 
upon  the  contract  with  appelleew  Their  agree- 
ment was  that  the  People's  Gas  Company 
should  perform  its  contract  and.  upon  de- 
fault the  damages  to  be  assessed  against 
them  were  liquidated  damages,  the  amount 
being  named  in  the  bead.  The  case  of  Sam- 
ple r.  Martin.  46  Ind.  228,  Is  much  like 
this  case.  In  the  case  last  cited  the  supreme 
court  say:  "The  complaint  alleges,  in  sub- 
stance, that  on  the  4th  day  of  February,  1870, 
one  Dennis  Smith  executed  to  the  plaintiff  a 
pramlBSMr  nets  for  tlie  sum  of  1630^  pajalils 
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8lx  moDths  thereafter,  and  that  the  defend- 
ants Sample  and  Hardy,  In  consideration  that 
the  plaintiff  would  lend  said  Smith  the  sum  of 
money  specified  In  said  note  at  the  time  of  the 
execution  thereof,  made  their  written  guar- 
anty thereon  In  these  words,  to  wit,  'We 
guaranty  payment,'  signed,  'James  G.  Hardy, 
H.  T.  Sample.' "  The  complaint  In  said  case 
further  alleged  that  Smith  wholly  failed  to 
pay  said  note  when  It  became  due;  that  It 
remains  due  and  unpaid;  that  payment  of 
said  note  was  demanded  of  said  Hardy  and 
Sample,  and  payment  refused.  Judgment  for 
the  amount  Is  demanded  against  Hardy  and 
Sample.  The  complaint  was  held  good.  Va- 
rious answers  were  filed.  The  cause  went  to 
trial,  resulting  In  a  verdict  and  judgment 
against  Hardy  and  Sample,  the  guarantors. 
The  supreme  court,  in  disposing  of  the  ques- 
tion of  the  sufficiency  of  the  evidence,  say  on 
page  228:  "We  are  asked  to  reverse  the 
Jadgment  on  the  evidence,  upon  the  ground 
that  the  plaintiff  failed  to  sue  Smith  when  he 
was  solvent  and  able  to  pay,  afterwards  l>e- 
comlng  insolvent,  whereby  the  defendants, 
It  is  claimed,  ought  to  be  discharged.  The 
defendants  are  neither  sureties  nor  Indorsers, 
but  guarantors.  They  are  not  discharged  by 
a  failure  to  use  diligence  to  collect  the  note 
from  the  maker,  nor  could  they  require  the 
plaintiff  by  notice  to  sue  the  maker,  as  is 
provided  by  statute  In  case  of  sureties."  So 
that,  whether  we  regard  the  Instrument  sued 
on  as  a  guaranty  or  as  an  unconditional  prom- 
ise to  pay,  the  averment  of  the  Insolvency  of 
the  People's  Gas  Company  was  immaterial. 
Burnham  v.  Gallentlne,  11  Ind.  295;  Ward  T. 
Wilson,  100  Ind.  52. 

The  other  questions  presented  by  the  rec- 
ord Involve  the  snfflclency  of  the  fifth,  sixth, 
and  seventh  paragraphs  of  answer  to  the 
complaint.  The  fifth  paragraph  of  answer, 
omitting  the  formal  parts.  Is  as  follows: 
"For  a  fifth  and  further  paragraph  of  spe- 
cial answer  to  plaintlCTs  complaint,  the  de- 
fendants say  that,  long  since  the  alleged 
breach  of  t>ond  as  mentioned  In  plaintiff's 
complaint,  two  of  the  makers  ot  said  bond, 
James  A.  New  and  William  New,  had  de- 
parted this  life,  and  that  thsir  estates,  which 
were  solvent,  have  been  fully  administered 
upon  and  finally  settled;  that  the  plaintiff 
neglected,  failed,  and  refused  to  file  any  claim 
against  either  of  said  estates  for  the  breach 
of  said  bond  meotloned  In  plaintiff's  com- 
plaint; wherefore  the  defendants  ask  that 
the  proper  share  of  each  of  said  estates  be 
deducted  from  any  amount  that  might  be 
found  due  to  plaintltC  for  any  breach  of  said 
bond."  This  paragraph  of  answer  Is  fatally 
defective,  because  It  does  not  show  where 
the  estates  alleged  to  have  been  left  by  Wil- 
liam New  and  James  A.  New  were  situated, 
and  it  does  not  show  that  either  of  said  de- 
cedents ever  lived  In  this  state,  or  could  have 
been  sued  in  Its  courts,  nor  does  It  show 
that  either  of  said  estates  was  aver  admin- 
istered qpon  In  tUa  itate«  In  the  case  of 


Whittlesey  t.  Heberer,  48  Ind.  280,  tlie  su- 
preme court  say:  "It  appears  from  the  an- 
swer that  Bippus  left  an  estate  sufficient  for 
the  payment  of  all  his  debts.  But  it  does  not 
appear  where  he  died,  or  where  that  estate 
is  situate.  It  may  be  presumed,  when  the 
contract  Is  sued  upon  in  this  state,  that  It 
was  made  In  this  state,  the  contrary  not  ap- 
pearing. There  is  no  presumption  arising 
from  the  fact  that  the  man  Is  dead  that  he 
died  in  this  state,  and  there  la  no  presump- 
tion that  he  died  here,  nor  is  there  any  pre- 
smnptlon  that  his  estate,  or  any  part  of  It, 
Is  situate  here." 

The  sixth  paragraph  of  answer  avers  that 
since  the  breach  of  the  bond  sued  upon,  upon 
the  proper  petition  of  the  stockholders,  the 
People's  Gas  Company  was,  by  order  of  the 
Hancock  drcalt  court,  placed  In  the  hands  <tf 
a  receiver,  who  sold  all  its  property,  rights, 
and  franchises,  and  the  proceeds  derived  from 
such  sale  paid  all  claims  against  said  com- 
pany In  full,  and  there  was  left  in  the  hands 
of  the  receiver  after  such  payment  a  large 
amount  of  money  belonging  to  said  com- 
pany, and  that,  if  a[^llee  had  filed  his  claim 
with  said  receiver,  he  had  ample  funds  la 
his  hands  su£9dent  to  have  paid  the  claim  Ui 
full,  but  that  appellee  refused  to  present 
or  file  his  claim  with  said  receiver.  We 
think  this  answer  also  fatally  def^ve.  It 
shows  upon  its  face  that  appellee  was  enti- 
tled to  an  action  up<m  the  bond  before  the 
company  went  into  the  hands  of  the  receiver; 
that  the  breach  of  the  bond  occurred  prior  to 
the  time  the  receiver  was  asked  for  or  sp- 
polnted.  Appellee  was  not  required  to  sue 
the  People's  Gas  Company,  or  to  file  a  claim 
against  It  after  it  had  gone  into  the  handa 
of  a  receiver.  When  a  breach  of  his  coa- 
tra<{t  with  the  company  occurred,  his  right 
of  action  against  the  appellants  was  com- 
plete. Sample  t.  Martin,  supra;  Baylies,  Sur. 
p.  134,  t  3;  Burnham  v.  Gallentlne,  supra. 
Nor  is  there  any  sufficient  averment  in  tbls 
paragraph  of  answer  that  the  Peoide's  Gas 
Company  was  solvent  at  the  time  of  or  since 
the  breach  of  the  bond  complained  of,  or 
that  it  has  since  become  Insolvent  Mann- 
factuTlng  00.  T.  Black,  lU  Ind.  SOS,  12  N. 
E.  504. 

The  seventh  paragraph  of  answer  proceeds 
upon  the  theory  that  the  appellee  himself 
committed  acts  which  resulted  la  the  wreck- 
ing of  the  People's  Gas  Company,  and  ttiat 
his  los^  was  through  his  own  wroogful  cdd- 
duct  It  Is  sufficient  to  say.  In  regard  to 
this  paragraph  of  answer,  that  every  act 
charged  against  appellee  he  had  a  perfect 
right,  under  the  law  and  under  his  contract, 
to  do.  He  was  not  bound  by  his  contract 
with  the  People's  Gas  Company  to  refrain 
from  voting  at  the  election  of  directors,  nor 
was  he  bound  to  vote  for  the  appellants  or 
any  other  named  persons  for  directors  and 
officers  of  said  gas  company,  and  there  li 
no  averment  In  the  answer  that  appAl»  a- 
erdaed  any  control  Ip  tbe  "mrmgamtrnt  of 
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the  affairs  of  said  company.  It  If  not  avorred 
that  he  -KOB  a  director,  and.  If  he  bad  been 
a  director,  his  vote  alone  could  not  hare  In- 
fluenced the  affairs  of  said  company,  because 
It  requires  a  majority  of  the  board  of  dl- 
rectors  of  incorporated  companies  to  act  for 
the  company.  There  Is  no  averment  Id  this 
paragraph  of  answer  that  the  appellee  con- 
trolled the  board  of  directors  either  by  undue 
Influence  or  In  any  other  way.  The  seventh 
paragraph  of  answer  Is  wholly  insuffldent 
We  find  no  error  In  the  record.  Judgment 
affirmed. 

BLACK.  J.,  took  no  part  In  the  considers* 
tlon  or  decision  of  the  cause. 


(S  Ind.  App.  B41) 

<X)OPER  et  al.  t.  MERCHANTS'  &  UAND- 

FACTUHERS'  NAT.  BANK  OF 

COLUMBUS,  OUIO.i 

(Appellate  Court  of  Indiana.  Jane  7,  1000.) 

PLEADING— ANTICIPATORY  DEFENSB  —  PROM- 
ISSORY NOTB— NEGOTIABILITY— BONA  FIDO 
MOLUER— UNPAID  INSTALLMENTS  OF  INTER- 
EST—E  VI DENCK— DIRECTING  VERDICT. 

1.  Where  a  copy  of  the  note  in  suit,  together 
with  Indorsement,  Is  included  In  the  body  of 
the  complaint  an  objection  that  the  complaint 
does  not  sufficiently  ■  refer  to  and  IdentiQr  the 
note  Is  not  \rell  taken. 

2.  An  allegation  in  the  complaint  that  the 
note  In  salt  was  transferred  to  plaintiff  in  tlie 
usual  course  of  business,  before  ita  maturity, 
and  that  plaintiS  purchased  it  to  good  faith, 
without  notlcie  of  any  legal  or  equitable  defense 
thereto.  Is  not  an  averment  of  an  anticipated 
defense. 

3.  A  note  does  not  lose  its  negotiability  by 
Teason  of  Installments  of  interest  remaining  on. 
pei<l,  and  heuce  the  demurrers  to  the  third  and 
sixth  para^^raphs  of  defendant's  answer,  based 
apon  this  theory,  were  properly  sustnined. 

4.  Kvideuce  of  an  agreement  between  the 
malters  and  the  agent  of  the  payees  of  a  note 
that  Et  was  not  to  be  delivered  to  the  payees 
until  the  boppening  of  certain  conditions  Is  not 
admissible  in  an  action  by  a  bona  fide  bolder 
for  Tslae  against  the  makers. 

5.  Tlie  fact  that  optiellee  purchased  the  note 
in  suit  knowing  that  certain  installments  of 
Interest  were  unpaid  is  a  drcnmstance  for  the 
consideration  of  the  jury  on  the  question  of  ap- 
ftellee's  good  faith. 

6.  The  qncstion,  put  to  a  cashier,  what  notice 
did  the  bank  or  any  officer  of  it  bare  of  any  de- 
fense to  this  note?  is  objectionable,  as  calling 
for  hearsay  evidence. 

T.  Where  there  is  a  coaBiet  of  evidence  on  the 
4ineBtion  of  sppeltee's  good  faith  In  the  purchase 
of  the  note  in  suit  sod  the  jury  ia  entitled 
to  consider,  as  bearing  on  this  Question,  the 
fact  that  appellees  pnr«iased  the  note  knowing 
that  there  were  Installments  of  interest  due 
and  unpaid,  it  is  error  to  direct  a  verdict  In 
fsvor  of  appellees. 

Henley,  J.,  dissenting. 

Appeal  from  circuit  comt.  Clay  eonn^; 
&  U.  UcGregor,  Judge. 

Action  by  the  Merchants'  A  Manufacture 
«»'  Natioaal'  Bank  of  Columbus,  Ohio, 
against  George  B.  Cooper  and  others  on  a 
promisaory  note.  Judgment  In  favor  of 
plaintiff,  and  defendanta  anteal.  Reverted. 

Henry  H.  Mathlas  and  Sllaa  A.  Hnys,  for 
appeUanti.  Lewla  ft  Corwln.  for  appellee. 

*  Bstwring  dsolsC 


COMSTOCE.  J.  This  suit  was  fonnded  oa 
a  promissory  rot*  payable  at  a  bank  In  this 
state,  alleged  to  aave  been  executed  by  one 
Nell  to  McLaughlin  Bros.,  and  by  the  lat- 
ter indorsed  to  the  appellee.  The  complaint, 
consisting  of  one  paragraph,  was  originally 
flled  In  the  Putnam  circuit  court  Upon 
change  of  venue  the  cause  waa  put  at  Issue 
and  tried  In  the  Clay  circuit  court  A  trial 
by  jury  resulted  In  a  verdict  and  judgment 
In  favor  of  appellee  for  f 1.270.83. 

The  first  and  second  specifications  of  er- 
ror question  the  sofflclency  of  the  complaint 
The  third  and  fourth,  the  action  of  the  court 
In  sustaining  the  demurrers  of  appellee  to 
the  third  and  sixth  paragraphs,  respectively, 
of  appellants'  answer.  The  fifth,  the  action 
of  the  court  in  sustaining  the  motion  of  ap- 
pellee requesting  the  court  to  direct  the  Jury 
to  return  a  verdict  in  Its  favor,  and  In  In- 
structing the  jury  to  return  a  verdict  for  the 
appellee  ag.ifn8t  appellants  for  the  full 
amount  of  the  note  in  suit,  with  interest 
thereon  at  the  rate  of  6  per  centum  per 
annum  from  the  date  of  said  note.  This  is 
also  made  a  reason  for  a  new  trial.  The 
sixth,  the  action  of  tlie  court  In  overmllng 
appellants'  motion  for  a  new  trlaL 

In  support  of  the  first  and  second  specifi- 
cations of  error  (the  Insufficiency  of  the  com- 
plaint) It  Is  urged:  (1)  That  the  complaint 
anticipates  the  defenses,  but  does  not  aver 
sufficient  facts  to  avoid  them.  (2)  That  "it 
does  not  sufficiently  refer  to  and  Identify 
the  note  In  suit,  and  neither  the  orlglnaJ  nor 
a  copy  thereof  Is  flled  with  the  pleading. 
It  does  not  cont.iln  any  averment  of  a  prom- 
ise to  pay,  or  when  the  note  matured,  or 
where  It  was  payable,  or  whether  It  bore 
interest  and  at  what  rate,  and  when  pay- 
able, and  no  direct  or  equivalent  averment 
that  the  note  remained  unpaid."  A  reading 
of  the  complaint  shows  that  these  objections 
are  not  well  taken.  The  complaint  arera 
that:  **The  plaintiff  Is  now  the  owner  and 
holder  of  said  note,  which  note  and  the  in- 
dorsement thereon  is  In  the  words  and  fig- 
ures following,  to  wit:  '(l.OOOOO.  Green- 
castle,  Ind.,  Mch.  IS,  *04.  On  July  1st,  1897, 
after  date,  for  value  received,  we  Jointly 
and  severally  promise  to  pay  McLaughlin 
Bros.,  or  order,  one  thousand  dollars,  at  the 
First  National  Bank  of  Oreencastle,  Ind., 
with  Interest  at  alx  per  cent  per  annum,  in- 
terest payable  annually.* "  The  names  of 
appellants  are  set  out,  Indorsed  "McLaugh- 
lin Bros."  It  appears  that  the  note  with  the 
Indorsement  Is  contained  in  tbe  body  of  the 
pleading.  This  Is  sufficient  Adams  v.  Dale, 
29  Ind.  273;  Jones  v.  Parks,  78  Ind.  S3». 
Tbe  note  thus  made  a  part  of  the  complaint 
contains  the  promise  to  pay;  the  date  of 
maturity;  where  payable;  the  rate  of  Inter- 
est and  where  payable.  Nor  can  we  agree 
with  counsel  In  tbe  view  that  the  complaint 
anticlimtes  the  defense.  It  avers  the  exe- 
cution of  the  note,  its  purchase,  t>efore  ma> 
turlty,  for  a  valuable  consideration,  by  ap- 
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pelleea,  without  notice  of  emy  defense.  The 
averments  wblcb  counsel  for  appellants 
claim  are  designed  to  supply  the  place  of  a 
reply,  and  to  protect  tbe  holder  against  any 
defense  which  the  makers  might  have 
against  tbe  payees,  are  the  following: 
"Which  note  was  afterwards,  for  a  valuable 
consideration,  indorsed  by  said  McLaughlin 
Bros.,  and  for  a  valuable  consideration  sold, 
delivered,  and  transferred,  In  tbe  usual  course 
of  business,  to  the  plaintiff,  before  tbe  same 
became  due;  that  plaintiff  purchased  said 
note  in  good  faith  from  the  said  McLaughlin 
Bros,  before  tbe  same  became  due,  and  for 
a  valuable  consideration,  to  wit,  f  1,100, 
which  It  then  and  there  paid  in  cash,  with- 
out any  notice  whatever  of  any  defense  of 
tbe  same  at  law  or  in  equity;  that  said  First 
National  Bank  of  Greencastle,  Indiana,  Is, 
and  was  at  the  date  of  said  note,  a  bank 
In  tbe  state  of  Indiana,  and  that  tbe  plain- 
tiff is  now  the  owner  and  bolder  of  said 
note."  In  these  averments  no  attempt  is 
made  to  set  up  a  defense  to  the  note.  Latta 
V.  Miller,  109  Ind.  302,  10  N.  E.  100,  Is  cited. 
We  are  unable  to  see  that  It  sustains  appel- 
lants* claim.  The  complaint  is  upon  a  prom- 
issory note.  It  attempted  to  anticipate  the 
defense,  which  was  a  written  release  of  the 
maker,  and  then  attempted  to  plead  facts  to 
avoid  the  release.  lu  the  course  of  the  opin- 
ion the  court,  at  page  307,  109  Ind.,  and  page 
102,  10  N.  E.,  say:  "It  Is  true,  no  doubt,  as 
appellant's  counsel  insist,  that  where  the 
complaint,  or  paragraph  thereof,  after  stat- 
ing the  plaintiff's  cause  of  action,  sets  up  an 
anticipated  defense  thereto,  and  then  at- 
tempts to  avoid  or  defeat  such  defense  by 
tbe  statement  of  alleged  facts  In  relation 
thereto.  If  the  facts  thus  stated  are  not  suffi- 
cient to  avoid  or  defeat  such  anticipated 
defense  the  complaint  or  paragraph  thereof 
would  be  held  bad  on  demurrer  thereto  for 
want  of  facts.  This  must  be  ao  in  tbe 
nature  of  things,  because  tbe  anticipated 
defense,  If  not  avoided,  constitutes  a  com- 
plete bar  to  the  cause  of  action  stated  In 
the  complaint  or  paragraph  thereof."  The 
complaint  before  us  contains  no  averment  of 
any  defense,  nor  that  the  makers  claimed  to 
have  any  defense. 

The  action  of  the  trial  court  In  sustxUning 
appellee's  demurrers  to  the  third  and  sixth 
paragraphs  of  answer  are  not  discussed. 
The  third  paragraph  avers  that  the  note  In 
suit  was  signed  by  appellants  under  an 
agreement  with  the  payee  that  it  was  to 
be  signed  by  certain  other  persons  named, 
and  that  those  persons  failed  to  sign  It 
The  sixth  paragraph  alleges  that  appellants 
were  Induced  to  sign  tbe  note  by  certain 
false  and  fraudulent  representations  made 
to  them  by  the  agent  of  tbe  payees.  In 
each  It  Is  alleged  that  three  annual  Install- 
ments of  Interest  on  the  note  were  due  and 
unpaid  at  tbe  time  of  the  Indorsement  of 
the  note  to  appellee.  Counsel  for  appellants, 
admittlnff  that  the  note  In  salt  was  originally 


negotiable  under  the  law  merchant,  yet 
claim  that  it  was  dishonored  at  the  time  of 
its  purchase  by  appellee,  because  annual  In- 
stallments of  Interest  were  then  due  and 
unpaid.   The  argument  in  support  of  the 
third  and  fourth  specifications  of  error  Is 
based  upon  this  proposition.   In  the  recent 
case  of  Cktoper  v.  Bank.  21  Ind.  App.  358, 
50  N.  E.  775,  this  court  held  adversely  to 
the  claim  of  appellants,  giving  tbe  following 
cItaUons:   1  Daniel,  Neg.  Inst  {  787;  Bank 
V.   Kirby,   108   Mass.    497;  Patterson  v. 
Wright,  64  Wis.  289,  25  N.  W.  10;  and  In 
addition  we  cite  Railway  Co.  v.  Sprague,  103 
U.  S.  756,  26  L.  Ed.  554;  Boss  v.  Hewitt  lo 
Wis.  287;  Cromwell  v.  Sac  Co.,  06  U.  S.  51. 
24  L.  Ed.  681.   To  the  opinion  expressed  in 
Cooper  V.  Bank,  supra,  we  still  adhere  as 
supported  by  the  weight  of  authorities.  In 
discussing  the  action  of  the  court  in  overrul- 
ing appellants'  motion  for  a  new  trial,  coun- 
sel for  appellants  claim  that  tbe  court  erred 
In  striking  out  of  the  deposition  of  Robert 
McLaughlin  questions  numbered  49,  50, 
54,  66,  67,  68,  60,  and  70  of  his  cross-exam- 
ination.  This  witness  had  testified  In  his 
examination  in  chief  that,  as  agent  of  his 
sons,  McLaughlin  Bros.,  payees  of  the  note 
In  suit  he  assisted  In  negotiating  tbe  sale 
of  the  horse  for  which  the  note  was  given, 
and  took  tbe  notes  which  appellants  gave 
in  settlement  for  the  horse.   The  questions 
which  were  stricken  out  relate  to  an  agree- 
ment claimed  by  appellants  and  the  agent  of 
tbe  payees  that  the  notes  were  to  be  signed 
by  some  other  person,  and  were  placed  In 
the  hands  of  such  agent  to  be  delivered  to 
tbe  payee  upon  the  happening  of  certain 
conditions.   In  this  action  of  the  court  there 
was  no  error.   Olanin  v.  Machine  C5o.,  118 
Ind.  372,  21  N.  B.  35,  3  L.  R.  A.  863.    The  de- 
livery to  the  agent  of  the  paper  pawed  title 
to  the  payees.   Murray  v.  W.  W.  Kimball 
Co.,  10  Ind.  App,  142,  37  N.  E.  736. 

The  second  reason  assigned  for  a  new 
trial  Is  that  the  court  erred  In  sustaining 
appellee's  motion  to  strike  out  of  tbe  depo- 
sition of  Howard  G.  Park  questions  nam- 
bered  4,  S,  and  6,  and  the  answers  thereto,  of 
his  cross-examination.  These  questions  are 
as  follows:  "Q.  4.  How  many  annual  install- 
ments of  Interest  were  due  on  the  note  at 
tbe  time  of  tbls  transfer  to  the  plaintiff? 
A.  There  were  two  Installments.  Q.  5.  Did 
you  understand,  at  the  time  that  the  note 
was  transferred  to  the  bank,  that  two  an- 
nual Installments  of  interest  were  overdue 
and  unpaid  on  the  note?  A.  I  must  have 
noticed  It  since  there  was  no  Indorsement 
of  Interest  on  the  note.  Q.  6.  You  boo^t 
the  note,  then,  with  the  understanding  that 
two  annual  Installments  of  Interest  were  due 
thereon?  A.  I  bought  It  with  the  knowledge 
that  two  annual  Installments  were  due."  It 
appears  from  the  examination  In  chief  of 
this  wltn^B  that  he  was  cashier  of  the  ap- 
pellee; that,  as  such  cashier,  he  purchased 
the  note  for  appellee;  that  no  other  officer 
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of  the  bank  had  anything  to  do  with  the 
purchase.  In  Bank  t.  Klrby,  supra,  the 
court  said:  "The  fact  that  a  promissory 
note,  the  principal  of  which  Is  payable  in 
four  years,  with  Interest  annuaJly,  bears  no 
indorsement  of  the  receipt  of  either  of  three 
Installments  of  interest  which  have  fallen 
due,  does  not  of  Itself  render  the  note  sub- 
ject. In  the  hands  of  a  third  person,  who 
then  took  It  as  collateral  security,  to  equities 
existing  between  the  original  parties  to  It, 
but  Is  a  circumstance  for  the  consideration 
of  the  Jury  on  the  Issue  whether  he  took  it 
In  good  faith  and  without  notice  of  such  de- 
fense." See,  also,  Parsons  v.  Jackson,  90  U. 
S.  434.  25  L.  Ed.  4S7;  2  Daniel,  Neg.  Inst 
1506a.  This  was  proper  evidence  to  go  to 
the  Jury  upon  the  question  of  good  faith,  and 
the  court  erred  In  striking  It  out 

The  third  reason  for  a  new  trial  Is  that 
the  court  erred  in  oTerrullng  app^lants'  mo- 
tion to  strike  out  of  the  deposition  of  said 
Park  questions  21.  22,  24,  25,  and  26,  and  the 
answers  thereto,  of  the  examination  in  chief 
of  said  witness.  Said  questions  and  answers 
are  as  follows:  "Q.  21.  On  the  19th  day  of 
April,— at  the  same  time  you  say  you  pur- 
chased the  note,— and  afterwards  In  the 
month  of  May,  and  up  to  the  time  that  you 
said  this  money  was  all  checked  out  of  your 
bank,  and  up  to  the  maturity  of  this  note, 
July  1,  1887,  had  you  any  notice  or  knowl- 
edge of  any  defense,  legal  or  equitable,  to 
this  note?  A.  I  had  not  Q.  22.  On  April 
19,  1897,  or  before  that  time,  or  on  July  1, 
1807.  or  before  that  time,  had  you  any  notice 
or  knowledge  that  this  note  had  been  handed 
to  any  agent  of  McLaughlin  Bros,  by  the 
makers  of  the  note  under  an  agreement  that 
It  should  be  signed  by  other  persons  before 
it  should  be  delivered  to  Messrs.  McLaughlin 
Bros.,  or  before  it  should  be  an  effectlTO 
note?  A.  I  had  not'*  "Q.  24.  What  notice 
or  knowledge,  if  any,  before  July  1,  1S97,  did 
the  plalntia,  the  Merchants'  &  Manufac- 
turers' National  Bank,  or  any  other  officer 
of  it  have  of  any  defense,  legal  or  equitable, 
to  this  note?  A.  Had  no  notice.  Q.  25.  Did 
any  other  officer  of  the  bank  hare  anything 
to  do  with  the  purchase  of  this  note  from 
McLaughlin  Bros,  besides  yourself?  A.  They 
had  not  Q.  26.  Did  yon  send  this  note  to 
Greencastle,  Indiana,  for  collection?  A.  Yes, 
and  It  was  protested,  and  I  paid  $6.67  pro- 
test fees."  It  is  urged  that  these  questions 
are  leading;  that  each  suggests  the  answer 
desired.  In  this  view  of  counsel  we  cannot 
concur.  Question  21  Is  furtiier  objected  to 
upon  the  ground  that  when  the  witness  an- 
swered "I  bad  not"  to  the  query,  "Had  you 
any  notice  or  knowledge  of  any  defense  legal 
or  equitable?"  he  did  not  show  want  of 
know  led  Ke  of  any  fact  We  think  the  answer 
that  he  had  no  notice  of  any  defense  was 
the  statement  of  a  fact  Question  24  Is  ob- 
jected to  upon  the  additional  ground  that  it 
calls  for  the  expression  of  an  opinion  about 
a  fact  which  the  witness  oonld  not  know  to 


be  true  from  pers(»ial  knowledge,  and  which 
he  could  learn  only  through  hearsay.  This 
objection  is  well  founded.  The  cashier  could 
only  know  of  the  knowledge  of  the  other 
officers  of  the  bank  from  hearsay.  This 
question,  and  the  answer  thereto,  should  have 
been  stricken  out 

After  all  the  evidence  had  been  Introduced, 
appellee  filed  Its  written  motion  requesting 
the  court  to  give  to  the  Jury  the  following 
instruction:  "Under  the  evidence  Introduced 
in  this  cause  the  plalntlft  Is  entitled  to  re- 
cover of  the  defeudants  the  full  amount  of 
the  note  In  suit  with  interest  there<Hi  at  the 
rate  of  six  per  centum  per  annum  from  the 
date  of  said  note,  and  your  verdict  should  be 
for  the  plaintiff  for  that  amount"  The  court 
gave  the  instruction  to  the  Jury,  to  which 
appellants  duly  excepted.  The  seventh, 
eighth,  and  ninth  causes  for  a  new  trial 
present  for  review  the  action  of  the  court  In 
directing  the  verdict  It  Is  claimed  that  the 
court  erred  In  giving  the  Instruction— First, 
because  the  motion  did  not  specify  the 
grounds  upon  which  the  instruction  was 
asked;  second,  courts  have  no  authority  to 
direct  a  verdict  In  favor  of  the  party  upon 
whom  rests  the  burden  of  the  issues;  third, 
there  was  a  conflict  In  the  evidence  as  to  three 
different  facts  which  were  in  Issue.  In  sup- 
port of  the  claim  that  the  motion  should 
have  specified  the  grounds  upon  which  the 
instruction  was  requested,  appellants  cite 
Lewis  V.  Brown,  89  6a.  115;  Demlll  v.  Mof- 
fatt,  46  Mich.  410,  8  N.  W.  79;  Same  t. 
Thompson,  46  Mich.  412,  8  N.  W.  80;  Berg- 
strom  V.  Staples,  82  Mich.  654,  46  K.  W. 
10^;  TlUotson  v.  Webber,  96  MJch.  144,  56 
N.  W.  837;  Mattoon  v.  Railroad  00.  (S.  D.) 
60  N.  W.  740;  Tanderup  v.  Hansen  (S.  D.) 
66  N.  W.  1073.  We  do  not  consider  It  neces- 
sary to  consider  these  objections  in  detail. 
It  was  said  In  Demlll  t.  Moffatt  supra:  "It 
must  be  a  very  clear  case.  Indeed,  that  will 
Justify  the  Judge  In  taking  the  case  from  the 
Jury  on  the  evidence,  and  he  should  never 
do  so  without  specifying  the  ground  or 
groimds  which  appears  to  him  to  Justify  It" 
It  Is  the  settled  law  In  this  state  that  it  is  not 
only  the  right  but  the  duty  of  the  trial  court 
to  direct  a  verdict  In  cases  where  there  is  an 
entire  failure  of  proof  as  to  any  material 
facts  necessary  to  the  cause  of  action  or  de- 
fense. Williams  V.  Resener  (Ind.  App.)  66 
N.  E.  858;  Farla  v.  Hoberg,  134  Ind.  269,  33 
N.  E.  1028;  Glpe  v.  CuihmlnB,  116  Ind.  512, 
19  N.  E.  460;  HaU  v.  Durham,  109  Ind.  434,  9 
N.  E.  926,  10  N.  E.  681;  Carver  v.  Carver.  97 
Ind.  497;  Adams  v.  Kennedy,  90  Ind.  818; 
Railway  Co.  v.  Williamson,  104  Ind.  154,  3 
N.  E.  814;  Hynds  v.  Hays,  25  Ind.  31;  Dodge 
V.  Gaylord,  53  Ind.  365;  Stehimetz  t.  Win- 
gate,  42  Ind.  574;  Insurance  Co,  t.  Butler, 
70  Ind.  1. 

Appellants  intdst  that  there  was  a  con- 
flict In  the  evidence  on  three  material  issues 
tendered  by  the  answer:  (1)  The  makers 
of  the  note  signed  It  under  an  agreement 
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with  the  payees  that  the  note  BhoTild  be 
signed  by  certain  other  persons,  who  failed 
to  sign  It,  and  the  appellee  had  notice  of  that 
fact  at  the  time  the  note  was  purchased;  (2) 
the  note  was  procured  by  fraud,  and  appel- 
lee  purchased  It  -with  notice  of  the  fraud; 
(3)  the  note  In  suit  was  never  delivered,— 
and  that  the  Jury  should  have  been  permit- 
ted to  pass  upon  these  issues.  We  do  not 
deem  It  necessary  to  consider  at  length  these 
propositions.  The  Question  of  the  good  faith 
of  appellee  was  In  question.  In  determin- 
ing that  Question,  It  was  proper  to  consider 
the  fact  that  the  cashier  of  appellee  pur- 
chased the  note  with  the  knowledge  that 
there  were  annual  Installments  of  Interest 
past  due  and  unpaid.  The  Instruction  took 
from  the  Jury  the  right  to  consider  this  cir- 
cumstance. In  this  the  court  erred.  Other 
questions  discussed  may  not  orlse  upon  an- 
other trial,  and  they  are  not,  therefore,  con- 
sidered. Judgment  reversed,  with  instruc- 
tion to  sustain  appellants'  motion  for  a  new 
trlaL 

HENLEY,  J.  (dissenting).  I  cannot  agree 
with  the  conclnslon  reached  by  the  majority 
of  the  court  in  this  cause.  The  only  evi- 
dence or  circumstance  tending  to  prove  no- 
tice upon  the  part  of  the  holder  of  the  note 
In  suit  of  equities  existing  between  the 
original  parties  to  this  note  was  the  fact 
that  the  note  did  not  show  that  the  post- 
due  Interest  was  paid  at  the  time  the  note 
was  purchased.  It  Is  hard  to  understand 
how  the  nonpayment  of  interest  can  be  held 
to  be  notice  of  the  dishonor  of  commercial 
paper  when  such  nonpayment  itself  does  not 
amount  to  dishonor.  The  question  in  a  case 
of  this  kind  Is  not  a  question  of  negligence 
or  diligence;  it  is  wholly  a  question  ot  hon- 
esty and  good  faith.  The  whole  matter  Is 
summed  up  In  ^ne  query,  viz.  did  the  pur- 
chaser have  notice  of  the  equities  existing 
between  the  original  parties  to  the  contract? 
The  notice  must  be  actual  notice,  or  such 
a  combination  of  clrcnmstances  as  will  cre- 
ate a  distinct  legal  presumption  that  the  pur^ 
chaser  was  acting  coUusively  and  in  bad 
faith,  and  that  he  must  have  known  the 
facts  without  Inquiring.  Tescher  v.  Merea, 
118  In^.  686,  21  N.  B.  316;  CarroU  v.  Hay- 
ward,  124  Mass.  120;  Kellogg  v.  Curtis,  69 
Me.  212;  Hankey  v.  Downey,  3  Ind.  App.  325, 
20  N.  E.  606;  Pape  v.  Hartwig  (Ind.  App.) 
05  N.  E.  271;  Church  v.  Clapp,  47  Mich.  257, 
iO  N.  W.  362;  Helmer  v.  Krolick,  36  Mich. 
371.  If  the  fact  that  the  note,  at  the  time 
of  its  parchase,  did  not  show  upon  Its  face 
that  the  past-due  interest  had  been  paid, 
can  be  considered  as  a  circumstance  tending 
to  prove  notice  to  the  purchaser  of  equities 
existing  between  the  original  parties  to  the 
contract,  it  certainly  cannot  be  regarded  as 
such  a  combination  of  circumstances  as 
would  amount  to  a  dlstlnt  legal  presumption 
that  the  purchaser  was  acting  In  bad  faith, 
and  must  have  known  the  facts  without  In- 


qniring.  If  Its  legal  effect  fell  short  of  OilSr 
it  amounted  to  nothing.  It  was  the  same  as 
If  no  evidence  had  been  introduced.  The 
lower  court  did  right  In  refusing  to  submit 
the  cause  to  the  jury  upon  such  evidence. 
It  was  the  duty  of  the  court  to  refuse  to  sub- 
mit the  question  to  the  Jnry  when  the  legal  ef- 
fect of  the  evidence  would  not  sustain  a  ver- 
dict in  favor  of  the  party  producing  snch  evi- 
dence. Williams  V.  Resent  (Ind.  App.;  decid- 
ed March  27,  1900)  56  N.  E.  8SS;  Faris  v.  Ho- 
berg,  134  Ind.  269,  33  N.  E.  1028;  Gipe  v. 
Cummins,  116  Ind.  512,  19  N.  E.  406;  HaU  v. 
Durham.  109  Ind.  337,  9  N.  E.  926,  10  N.  E. 
581;  Adams  v.  Kennedy,  90  Ind.  318.  It  Is 
not  a  question  of  the  weight  of  the  evidence. 
It  foils  to  meet  the  requirements  of  the  rule 
of  law.  It  amounts  to  no  evidence.  It  is 
like  a  Journey  commenced,  bnt  not  finished. 
The  judgment  ought  to  be  affirmed. 


(H  lad.  App.  «g> 
SMITH  T.  STATEt. 
(Appellate  Court  of  Indiana.   Hay  20,  1900i> 

INTOXICATING  LIQUORS-CRIHIKAI*  PBOSBCU- 
TION— CHANOB  OP  TBNUB-JURORS. 

1.  Application  for  change  of  venae  in  otiier 
than  capital  cases  being,  oj  provisioQ  of  Hot^ 
ner's  Rev.  St.  1897,  9  1771  (Bums'  Rev.  St. 
1804,  §  1840),  addressed  to  the  discretion  of  the 
court,  it  cannot  be  h^d  error.  In  a  pioBecoticHi 
for  sale  of  intoxicating  liquor  withont  a  licmae, 
to  i-efuse  a  change  of  venue  becanae  of  a  local 
prejudice  against  defendant's  buriness,  and  be* 
cause  of  the  presence  of  ladies  and  gentlemen 
at  the  trial,  at  the  Instigation  of  taupecaace 
people. 

2.  The  provisions  against  officers  chatged  with 
the  selection  of  a  panel  of  petit  jurors  selecting 
a  person  who  has  served  as  a  juror  during  th» 
year  immediately  preceding  such  selection,  aod 
making  a  person  so  selected  as  a  juror  suhjKt 
to  challenge,  do  not  apply  where  the  conrt,  un- 
der a  mtsapprehensiou  that  there  will  be  no 
further  need  of  a  jury  for  the  balance  of  the 
term,  dlBmisses  them,  making  the  dismissal  in 
the  form  of  a  final  discharge,  and  then,  on 
finding  his  mistake,  directs  the  sheriff  to  recall 
them.  . 

8.  The  court's  dedslon  that  a  Juror  was  not 
disqualified  for  bios  or  prejudice  against  de- 
fendant, under  Homer's  Bev.  St.  1897,  |  1793 
(Bums'  Rev.  St.  18&4,  S  1862),  wlU  not  be  dis- 
turbed on  appeal,  it  appearing  that  he  did  sot 
know  defei^ant,  and  was  unacquainted  with 
the  merits  of  the  diarge  against  him,  which 
was  a  particular  sale  of  intoxicating  liqaor 
without  a  license,  though  he  believed  the  liq- 
uor business  to  be  wrong,  and  there  was  a  want 
of  harmony  in  his  statemeots  as  b>  his  attitude; 
he  having  stated  he  thought  he  could  fairly  and 
justly  weigh  the  evidence,  nnlnflnenced  by  bi» 
ideas  of  the  liquor  traffic. 

Appeal  from  drcolt  court,  Hmiy  coimty; 
William  O.  Barnard,  Judge. 

Charles  H.  &nltta  was  convicted  oC  a  viola- 
tion of  the  liquor  laws,  and  ai^eals.  Af- 
firmed. 

Wm.  A.  Brown,  for  appellanL  W.  B- 
Steele,  Pros.  Atty..  W.  L.  Taylor,  Atty.  Geiu. 
Merrill  Moores.  and  G.  0.  Hadley.  for  the 
State. 

BLACK.  J.  The  appellant  was  prosecnted 
and  convicted.  upoD  affidavit  and  Isfomut 
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tlon.  for  a  nto  wlUuDt  UceuM  oC  Inttudeat' 
lag  Uqnor  in  leu  quantity  tlian  a  quart 
Hla  application  for  a  Cbange  of  venue  from 
fbA  county,  upou  Us  own  affldaTlt,  was  over- 
ruled.  By  estprees  proTlslon  of  the  statute, 
inch  an  application  in  other  than  capital 
cases  18  addressed  to  the  discretion  of  the 
court  Section  1771.  Homer's  Eev.  St  1887 
(section  1840,  Bums'  Bev.  St  1894).  The 
action  of  the  trial  court  upon  the  i^pllcatitHi, 
It  Is  held,  will  not  tw  ground  for  revorsal 
where  there  does  not  appear  to  have  been 
an  abuse  of  discretion.  Masterson  t.  State, 
144  Ind.  240,  43  N.  B.  138;  Ransbottom  t. 
State.  144  Ind.  250,  43  N.  E.  218;  Conrad  t. 
State,  144  Ind.  290,  43  N.  B.  221;  Hauk  t. 
State,  148  Ind.  238,  46  N.  B.  127,  47  N.  B. 
466.  See  GlUett  Cr.  Law,  {  807.  The  affl- 
daTlt of  the  appellant  Indicated  as  the  ground 
tor  his  statement  that  there  was  a  local 
pr^ndlce  against  htm  and  his  defense,— a 
hostility  towards  the  crime  with  which  he 
was  eSuxecA*  rather  than  towards  bim.— <hi 
the  part  of  a  class  of  persons  called  "tempw* 
ance  people/'  who  Instigated  prosecutions 
against  the  appellant  and  by  resolution  at 
their  meeting,  and  by  publications  in  news- 
papers, secured  the  presence  at  the  trial  of 
a  number  of  "ladies  and  geatiemen,"  who  do 
not  appear  to  have  sought  or  to  have  pur- 
posed to  take  the  law  into  their  own  hands, 
but  who  were  merely  seeking  the  orderly  and 
regular  enforcement  of  the  law  through  the 
court  It  does  not  appear  that  the  members 
of  the  organization  were  not  what  they  yren 
called  In  one  of  the  newspapers,  "substantial 
citizens,"  or  that  those  of  them  who  were  in 
court,  in  the  presence  of  the  learned  Judge, 
were  not  persons  of  such  character,  or  that 
they  did  not  bebave  as  such.  The  statute 
proTides  that  every  criminal  action  shall  be 
tried  publicly  lu  the  county  In  which  the  of- 
fense shall  have  been  committed,  except  as 
otherwise  provided.  Thoiigb  the  affidavit  In- 
dicated to  the  court  that  there  were  prMoit 
persons  who  had  been  induced  to  come  by 
the  eCtorts  and  advertisements  of  a  society 
organised  to  prconote  the  enforcement  of  the 
law,  yet  the  court  saw  who  were  there,  and 
obeerred  their  demeanor,  which  does  not  ap- 
pear to  have  been  unbecoming  or  unfavorable 
to  the  unbiased  course  of  justice.  The  peo- 
ple bave  a  right  as  against  one  accused  of  a 
crime,  to  be  present  In  court  eltiier  on  their 
own  motion,  or  upon  request  public  or  pri- 
vate, to  witness,  with  becoming  deference, 
the  solemn  administration  of  the  laws,  or  of 
any  particular  law  for  the  enforcement  of 
which  tbey  may  be  especially  solicitous;  and 
we  cannot  reverse  the  Judgment  because  of 
the  actiML  of  the  court  In  refusing  a  change 
of  venue  from  the  county  without  a  plain 
Indication  of  an  abuse  of  sound  discretion  to 
the  Injury  of  the  accused,  which  Is  not  dis- 
covered in  the  case  before  us. 

The  cause  was  tried  on  the  10th  of  July, 
1899.  in  the  April  term  of  the  court  Vh% 
eonrt  overruled  the  i^^Uant's  challenges  for 


cause  to  four  Jurors  severally,  the  cause  be- 
ing in  each  case  that  the  Juror  had  set  vspon 
a  Jury  In  that  court  within  the  preceding  12 
numths.  The  recnrd  showed  that  these  Ju- 
rors wore  members  of  tiie  regular  panel  fer 
the  April  term,  1899;  that  the  court  believ- 
ing that  tiie  business  of  the  term  was  dosed, 
had  finally  dlsdiarged  the  Jury,  and  the  Ju- 
Tom  had  drawn  their  pay,  and  had  tfeen  told 
by  the  court  tiiat  they  would  not  be  needed 
for  the  temi;  that  thereafter  the  bif<mnation 
in  this  cause  was  filed  In  the  clerk's  office, 
and  thereuptm  the  court  put  the  caose  at  Is- 
sue and  set  it  down  for  trial  on  tbe  10th  at 
July,  1899,  the  April  term  of  the  court  being 
still  In  sesslmi;  that  thereupon  the  court  di- 
rected the  aherifr  to  notify  the  same  Jurofs 
to  attend  the  court  aa  said  day  as  Jurors, 
and  the  Jurors  were  present  In  obedience  to 
that  request  Three  of  the  jurors  so  challen- 
ged were  af tenrords  removed  from  the  Jury 
by  the  appellant's  peremptory  challenges,  and 
the  other  one  of  said  four  was  so  challenged 
for  cause  after  the  api>ellant  bad  exhausted 
his  peremptory  challenges,  and  said  fourth 
Juror  s^ed  aa  such  upon  the  tilaL  It  Is  by 
statute  made  unlawful  for  any  officer  or  fa- 
cers, or  Jury  commissioner  or  commissioners, 
charged  with  the  selection  of  a  panel  of  petit 
Jurors,  to  select  any  person  who  has  served 
as  a  Juror  In  the  circuit  superiw,  or  crim- 
inal court  of  the  county  during  the  year  Im- 
mediately preceding  such  selection;  and  It  Is 
also  unlawful  for  any  officer  of  eitlier  ot 
those  courts  to  select  as  a  talesman  any  per- 
son who  has  served  as  a  juror  in  eitlier  of 
said  courts  during  the  year  immediately  pre- 
ceding such  selection;  and.  If  any  person  be 
selected  as  such  juror  contrary  to  the  stet'^ 
utory  provisions,  tbia  Is  sufficient  cause  for 
challenge.  The  statute  provides  for  the  se- 
lecting and  depositing  hi  a  box  by  the  Jury 
Oomml8si(HierB  of  the  names  of  twice  the 
number  of  qualified  persons  required  for 
grand  and  petit  jurors  in  all  the  courts  of  the 
county  for  all  the  terms  thereof  to  commence 
within  the  next  ensuing  calendar  year.  The 
Jurors  of  the  regular  panel  are  drawn  by  tbe 
clerk  for  service  as  Jurors  at  flie  ensuing 
term,  and  tbe  derk  is  required  to  Issue  a 
venire  tor  them  as  the  court  or  the  Judge 
thereof  In  vacation  may  direct.  After  a  petit 
Jury  has  served  four  weeks  during  any  term 
of  court  the  court  may,  in  its  dIscreUcm,  dis- 
charge It  and  direct  tbe  clerk  to  draw  an- 
other petit  jury,  and  summon  tbe  same. 
Sections  1450,  14Q1,  1462,  Bums*  Bev.  St 
1894  (sections  1386,  1387,  1385,  Homer's  Rev. 
St  1887).  Tbe  jnrws  who  were  challenged 
by  the  appellant  as  above  stated,  It  must  be 
assumed,  bad  been  properly  selected  and 
drawn  accordbig  to  law  as  members  of  the 
regular  paneL  After  their  discharge,  they 
were  not  again  selected  or  drawn  as  Jurors 
by  the  jury  commissioners,  or  by  any  officer 
of  the  court  as  a  new  jury  or  as  talesm^ 
No  commissioner  or  officer  of  the  court  vio- 
lated ai^  statntiN7  provision.  The  court  It- 
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self  directed  tbe  sheriff  to  recall  the  partic- 
ular persona  composing  the  regular  panel  for 
the  term.  A  discharge  of  the  jury  because 
of  having  served  four  weeks  does  not  appear 
to  have  furnished  occasion  for  the  drawing 
and  summoning  of  another  petit  Jury.  The 
Jury  was  discharged  under  a  misapprehension 
and  reasonable  expectation  on  the  part  of  the 
court  that  there  would  be  no  further  business 
<rf  the  court  requiring  the  presence  of  a  jury 
during  the  remainder  of  the  term.  It  was  at 
all  times  manifestly  the  Intention  of  the 
court  to  have  one  regular  panel  only  for  all 
the  jury  service  of  the  term.  The  tact  that 
the  dismissal  of  the  jury  was  In  the  form  of 
a  final  discharge  could  constitute,  of  Itself,  no 
meritorious  reason  against  the  recall  by  the 
court  of  the  Jurors  ot  the  regular  panel  to 
complete  the  service  of  the  term  for  which 
they  were  selected  and  drawn  according  to 
law.  The  purpose  of  the  statute  in  inhibiting 
the  selection  as  Jurors  of  persons  who  have 
recently  served  In  that  capacity  was  not  vio- 
lated, and  we  are  of  the  opinion  that  the 
action  of  the  court  was  within  its  discretion- 
ary powers. 

A  member  of  this  regular  panel,  who  was 
finally  set  aside  by  peremptory  challenge, 
was  first  unsuccessfully  challenged  by  the  ap- 
pellant also  for  the  cause  of  alleged  prejudice. 
The  ground  of  this  challenge  may  be  best 
shown  with  accuracy  by  reciting-  the  exam- 
ination of  the  juror  in  substance.  He  stated 
that  he  did  not  know  the  defendant,  and  had 
not  heard  of  the  case  before  "this  morning"; 
that  he  believed  the  business  of  the  "liquor 
traffic  to  be  wrong,"  and  did  not  think  it  a 
right  thing  for  a  man  to.  do.  Question: 
"Well,  have  you  a  prejudice  against  a  person 
who  Is  engaged  in  that  business?"  Answer: 
"Well,  not  to  such  an  extent  that  1  could  not 
do  him  justice,  I  could  decide  the  case  ac- 
cording to  the  evidence  and  the  law."  Ques- 
tion: "Notwithstanding  you  may  have  feel- 
lugs  against  the  business?"  Answer:  "Yes, 
sir."  Question:  "Do  you  believe  the  business 
to  be  immoral  business?"  Answer:  "Yes, 
sir;  I  do."  Question:  "Do  you  believe  a  per- 
son engaged  In  the  business  to  be  an  Im- 
moral person?"  Answer:  "Why,  yes;  I  think 
I  would  say  that  I  do."  Question:  "Could 
you  give  such  a  person,  If  he  becomes  a  wit- 
ness, believing  him  to  be  an  immoral  man, 
weight  and  credit  to  his  testimony?  Could 
you  as  readily  believe  him  under  oath  as 
though  he  were  engaged  in  any  other  busi- 
ness?' Answer:  "Well,  I  do  not  know;  1 
would  have  to  know  something  about  the 
character  of  the  man  before,  I  guess."  Ques- 
tion: "Suppose  that  he  Is  in  the  business 
of  selling  liquor."  Answer:  "All  men  that 
sell  liquor  are  not  alike,  and  are  not  Immoral 
alike."  Question:  "But  would  it  require 
some  evidence  to  convince  you  of  the  truth 
of  the  statement,  or  more  evidence  to  con- 
vince you  of  the  truth  of  his  statement  thaif 
biB  statemrat  itself,  knowing  that  he  was 
engaged  la  a  baslnesa  which  you  beliere  tA 


be  immoral?  In  other  words,  would  It  re- 
quire some  cwroboratlon  to  Induce  yoa  to  be- 
lieve his  statement?"  Answer:  "Well,  not 
knowing  anything  of  the  character  of  the 
man,  I  think  it  would."  Thereupon  the  de- 
fendant moved  the  court  to  challenge  this 
Juror  upon  the  ground  that  he  had  such  a 
prejudice  against  a  person  engaged  In  the 
sale  of  intoxicating  liquor  that  It  would  re- 
quire corroboration  of  the  statement  of  the 
pairty  to  induce  the  juror  to  believe  his  state- 
ment, and  that  he  was  therefore  disqualified 
to  sit  as  a  juror  In  the  cause.  Thereupon,  an 
attorney  for  the  state  Interrogated  this  juror 
as  follows:  "Now,  Mr.  Harvey,  suppose  that 
you  were  called  upon  to  try  a  person  for  a 
violation  of  the  liquor  law,  and  that  he  Is  en- 
gaged in  selling  Liquor;  do  yon  think  that 
you  could  give  the  case  a  fair  and  just  con- 
sideration, and  a  true  verdict  render  there- 
in, upon  the  law  and  the  evidence,  and  faiiiy 
and  justly  weigh  his  testimony.  If  he  should 
testify,  wholly  uninfluenced  by  your  ideas 
of  the  traffic  in  which  he  is  engaged?"  An- 
swer: "I  think  so."  Thereupon  the  court 
overruled  the  challenge.  Among  the  grounds 
which  alone  constitute  good  causes  for  chal- 
lenge of  a  juror  In  a  criminal  cause,  as  pro- 
vided by  statute,  one  cause  is  that  the  juror 
Is  biased  or  prejudiced  for  or  against  tbe 
defendant.  Section  1703,  Homer's  Rev.  St 
18S7  (section  1862.  Bums'  Rev.  St  18»4). 
The  question  before  us  is  whether  the  exam- 
ination of  the  juror  last  mentioned  showed 
him  to  be  disqualified,  within  the  meaning  of 
this  statutory  cause  for  challenge.  In  Noe 
V.  State.  92  Ind.  92,  It  was  said  that  a  very 
large  discretion  Is  necessarily  lodged  in  the 
trial  court  respecting  the  acceptance  of  ju- 
rors, and  that  it  Is  only  where  there  has  been 
a  manifest  abuse  of  the  discretion  reposed  in 
the  trial  court  in  overruling  the  challenge  to 
a  juror  that  the  appellate  court  can  Inter- 
fere. See,  also.  Shields  v.  State,  95  Ind.  290. 
The  Juror  did  not  know  the  defendant,  aad 
was  unacquainted  with  the  merits  of  the 
charge  against  him,  which  was  a  particular 
sale  of  intoxicating  liquor  without  license. 
If  it  might  be  allowed  that  the  hypothetical 
assumptions  of  the  Interrogatories  sufficiently 
appeared  to  the  court  when  mling  upon  the 
challenge  to  be  applicable  to  the  defendant, 
we  cannot  say  that  there  was  an  abuse  of 
discretion.  Some  of  the  answers  of  the  Juror 
Indicated  mental  uncertainty,  and  there  was 
such  apparent  want  of  harmony  In  the  state- 
ments that  there  was  occasion  for  comparing 
and  weighing  them,  and  determining  from 
the  examination  as  a  whole  what  was  the 
attitude  of  the  juror  towards  the  accused. 
The  juror  was  In  the  presence  of  the  court, 
and  his  appearance,  bearing,  and  tone  were 
under  the  court's  observation,  as  aids  in  de- 
termining the  true  state  of  the  Juror's  mind, 
and,  considering  the  entire  examination,  in- 
cluding the  answer  of  the  juror  to  the  last 
question  asked,  we  cannot  say  that  the  court 
was  without  sufficient  basis  for  Its  ando- 
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dOA  tiHt  the  Juror  was  not  biased  or  prej- 
Bdlced  acalost  Uie  defendant  The  ded^on 
of  BDcfa  a  questioa  so  presented  to  the  trial 
court  ought  not  to  be  disturbed  on  appeal 
without  strong  grounds  for  believing  that 
there  was  an  abuse  ot  dlacretloa.  Judgment 
affirmed. 

<S  IxO.  An-  14) 

HOLT  ICE  ft  OOLD-SrORAOB  CO.  T. 

ARTHUR  JORDAN  CO.  i 

(AppeUate  Oourt  of  Indiana.   May  20.  1900.) 

VABXHOirSBlfBK  —  CONTRACT  —  PLBADINO  — 
l>UfAiaflS-41B0U0BNCB-BDa- 
DEN  OF  FROOr. 

1.  A  complaint  allegins  that  defendant  was  a 
warehouseman;  that  pAlntifl  was  eneaged  in 
boring  batter  for  future  use;  tliat  defendant 
widertook  and  agreed  with  plaintitf,  for  a  rear 
Bonable  charge,  to  cause  the  batter  to  be  kept 
In  frozen  storage  in  Its  rooms;  that  plaintff  de- 
lirered  to  it  batter  to  be  so  kept,  and  agreed  to 
and  did  pay  Its  cbatves  therefor;  that,  in  con- 
^deration  of  plaintifTs  promise  to  pay  said 
diarges.  It  accepted  and  kept  said  batter  in  its 
frocen-Btorage  rooms,  and  undertook  to  use  or- 
dinaty  skill,  diligence,  and  care  in  the  storage 
and  preserration  thereof;  that  it  wholly  failed 
to  use  due,  ordinary,  and  reasonable  care,  skill, 
and  diligence  In  the  storage  and  preserration  of 
aald  batter,  by  reason  of  whidi  It  was  injared, 
— «T«rs  a  contract  to  use  skill  and  care  in  the 
atoraae  and  preserration  of  the  butter,  and  a 
breach  thereof,  so  that,  the  action  being  ex 
eontractu,  absence  of  contributory  negligence 
■eed  not  be  averred. 

2.  Where  plaintiff  contracted  for  storage  of 
his  butter  In  defendant's  warehouse  at  a  eiren 
rate  per  month,  length  of  storage  not  being 
specibed,  but  charges  being  paid  to  October  lat, 
aiid  the  bailment  was  ended  only  when  the  but- 
ter was  taken  out  in  September,  the  damage  is 
to  be  determined  by  the  market  raine  at  that 
time,  thoui^  the  parties  knew  of  the  injury  be- 
fore. 

3.  A  prima  fade  case,  putting  the  burden  on 
defendant  bailee.  Is  made  out  ny  the  plaintiff 
bailor  showing  that  the  bailee  received  the 
property  in  good  condition,  and  returned  it  dam- 
aged. 

Appeal  from  superior  court,  Marhn  coun- 
ty; Vinson  Carter,  Judge. 

Action  by  the  Arthur  Jordan  Company 
against  the  Holt  Ice  &  Cold-Storage  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

Wllscm  ft  Townley.  tor  appellant  Uc- 
Bride  ft  Denny,  for  appellee. 

ROBINSON,  0.  J.  AppeUetfs  complaint 
arers  that  appellant  1b  a  wai^ioaseman 
maintaining  storage  rooms  for  storing  butter 
and  other  articles  of  a  perishable  nature; 
that  appellee  was  engaged  In  buying  butter, 
which  It  wished  to  preserve  for  future  use; 
''that  said  defendant  undertook  and  agreed 
with  plalntlfl  that,  for  a  reasonable  storage 
charge.  It  rrould  cause  said  butter  to  be  kept 
tn  frozen  storage  In  Its  said  rooms,  and  that 
thereafter,  to  rrl^  from  time  to  time  during 
the  months  of  May,  June,  and  July,  of  1897, 
plaintiff  did  deUver  to  defendant  large  quautl- 
tlee  oi  said  butter,— In  all,  twenty-one  thou- 
sand and  serenty-tiro  (21,072)  pounds,— to  be 
br  dtfradant  flins  fc^  In  frosen  storage^ 

*  Rshsarlog  denlad. 


and  agreed  to  paj  to  defendant  Its  duoges 
therefor,  which  said  (Aaxges  plaintiff  tboe- 
after  paid;  and  that.  In  consideration  oC 
plaintiff's  said  promise  to  pay  said  charges, 
said  defendant  acc^ted  and  ItesH  In  Its  said 
frozen-storage  rooms  all  of  said  butter,  and 
ondertook  to  use  ordinary  skill,  diligence, 
and  care  In  the  storage  and  preservation 
thereof.  Plaintiff  further  arm  that  said  de- 
fendant wholly  failed  to  use  due,  ordinary, 
and  reasimable  care,  skill,  and  dlligieuce  In 
the  storage  and  preservation  of  said  buttM'. 
by  reason  of  which  It  became  and  was  Im- 
pregnated witb.  deleterious  odors  and  flavors, . 
which  greatly  diminished  Its  valn^  to  wit, 
In  the  sum  of  $6,000,  all  to  plaintiff's  damage 
In  the  sum  of  five  thousand  dollars  ($5,00(9, 
for  which  sum  plaintiff  demands  judgnnent" 
Appellant  answered  In  general  denlaL  Trial 
by  Jury,  and  verdict  for  appellee  for  $2,300. 
Ai^llaut's  motion  tor  a  new  trial  and  In 
arrest  were  overruled.  These  rulings,  and 
that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  caose  of  acting  ue 
assigned  as  error. 

It  Is  argued  that  the  complalut  is  defective 
for  failure  to  negative  coutrlbutory  ne{^l<. 
gence.  If  the  recovery  demanded  Is  sought 
to  be  predicated  upon  the  breach  of  a  con-, 
tract.  It  was  not  necessary  to  aver  the  ab-. 
sence  of  contributory  fault  It  Is  Insisted 
by  appellant's  counsel  that  the  contract  re- 
ferred to  In  the  complaint  la  purely  as  an 
iDducemeut  to  what  follows,  and  that  the  ac- 
tion is  for  damages  arising  out  of  a  breach 
of  duty  Imposed  by  law.  Although  the  Code 
provides  that  there  shall  be  but  one  form  of 
action  for  the  enforcement  and  protection  of 
private  rights  and  the  redress  of  private 
wrongs,  yet  the  courts  have  constantly  kept 
In  view  the  fundamental  distinction  between 
case  and  assumpsit.  The  distinction  between 
actions  ex  delicto  and  actions  ex  contractu 
is  as  substantial  and  material  under  the  Oode 
as  before  Its  adoption.  The  CJode  may  abol- 
ish the  formal  differences  between  such  ac- 
ttons,  yet  the  Intrinsic  and  substantial  differ- 
ences remain  as  before.  And,  where  a  party's 
contract  rights  have  been  violated  by  the 
rrrongful  and  tortious  act  of  another,  he  may, 
as  a  general  rule,  sue  for  damages  for  the 
tort,  or  rralve  the  tort  and  sue  on  contract. 
In  such  case,  under  the  Code  and  at  common 
law,  the  party  has  the  two  concurrent  rem- 
edies. Where  a  pleader  simply  sets  forth  the 
facts  of  the  transaction.  It  is  often  difficult  to 
determine  whether  he  has  sued  In  tort,  or 
waived  the  tort  and  sued  on  contract;  but; 
in  every  case,  whether  the  action  la  ex  con- 
tractu or  ex  delicto  must  be  determined  from 
the  facts  which  are  averred  as  constituting 
the  cause  of  action,  not  from  averments  which 
are  neither  Issuable  nor  material.  In  1  Cblt. 
PL  (16th  Am.  Ed.)  397,  tbe  author  says  that 
when  tbe  declaration  "Is  foimded  on  the  obli- 
gation of  law,  unconnected  with  any  contract 
between  tbe  parties,  It  is  sufllclent  to  state 
very  concisely  the  circumstances  which  gave 
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rise  to  the  def^idant'B  particular  duty  or  Ua>  ; 
bUlty.**  At  common  law  a  dedaratirai  In 
as8um[ffi1t  must  disclose  the  contract,  Its  con- 
sideration, whether  the  contract  was  express 
or  Implied,  and  its  breach.  It  was  neces- 
sary to  show  a  promise,  either  by  directly 
averring  that  the  defendant  "promised,"  or 
by  other  equivalent  words.  Avery  v.  Inhabit- 
ants of  Tyrlngham,  3  Mass.  100;  Sexton  v. 
Hohnes,  8  Munf.  666;  Cooke  v.  Slmms,  2 
Gall,  30.  When  pleadings  were  In  Latin, 
the  word  "sssumpslt"  was  always  Inserted 
in  the  declaration,  as  descriptive  of  the  de- 
fendant's undertaking;  and  afterwards  the 
word  "undertook,"  thougE  the  promise  be 
founded  on  a  legal  liability,  and  would  be 
implied  In  evidence,  was  always  considered 
proper  to  be  Inserted  in  the  declaration.  Bac. 
Abr.  "Assumpsit"  F;  1  Chit  PI.  (16th  Am. 
Ed.)  152,  308.  397;  2  Chit  PI.  (16th  Am. 
Ed.)  69, 144,  484;  Booth  r.  Bank,  65  Barb.  467. 
For  the  difference  at  common  law  between 
the  form  of  a  declaration  in  assumpsit  and 
one  In  case,  see  2  Chit  Pi.  (16tb  Am.  Ed.)  60, 
483.  In  Booth  v.  Bank,  65  Barb.  457,  It  Is 
said:  "When  case  and  assumpsit  were,  at 
common  law,  concurrent  remedies,  the  form 
of  action  that  the  pleader  selected  was  de- 
termined by  the  Insertion  In  or  omission  from 
the  declaration  of  the  allegation  that  the  de- 
fendant undertook  and  promised.  This  right 
of  selecting  remedies,  and  whether  the  action 
Is  In  tort  or  assumpsit  must  be  determined 
by  the  same  criterion.  If  this  Is  not  so,  the 
right  of  election  la  taken  away.  If  taken 
away,  which  of  the  two  Is  left?  An  action 
on  contract  cannot  be  Joined  with  one  in 
tort.  How  are  we  to  determine  whether  the 
action  Is  one  on  contract  or  In  tort  unless 
the  pleader  by  averment  alleges  the  making 
of  the  contract  and  demands  damages  for 
a  breach,  hi  the  one  case,  or,  by  the  omis- 
sion of  such  an  averment  makes  ft  an  action 
In  tort?  I  know  of  no  more  certain  or  con- 
venient criterion  by  which  to  determine  the 
class  to  which  a  cause  of  action  belongs  than 
the  one  suggested.  If  some  such  rule  is  not 
established,  the  question  of  misjoinder  will 
arise  in  every  case  In  which  at  common  law 
assumpsit  and  case  were  concurrent  reme- 
dies." While  an  express  promise,  or  words 
equivalent  to  the  averment  of  an  express 
promise,  was  absolutely  necessary  In  a  dec- 
laration In  BfiBumpsIt  yet  under  the  Code  a 
promise  need  not  be  averred.  If  from  the  facts 
pleaded  a  promise  would  be  Implied  by  law. 
Wills  V.  Wills,  34  Ind,  106;  Goble  v.  Dillon, 
86  Ind.  327.  In  the  case  at  bar  the  complaint 
shows  an  agreement  under  which  appellan* 
accepted  for  storage  appellee's  property,  and 
for  which  appellee  paid  a  consideration.  The 
question  Is  whether  the  complaint  avers  a 
promise,  or  facts  Implying  a  promise,  to  use 
diligence  and  care  In  the  storage  and  pKS&c- 
vatlon  of  the  property.  If  there  is  such  a 
promise,  express  or  Implied,  it  must  be  in 
the  following:  "And  that  In  consideration 
of  plaintiff's  said  promise  to  pay  said  charges. 


said  defendant  accepted  and  kept  in  Its  said 
frozen-storage  rooms  all  of  said  butter,  aod 
undertook  to  use  ordinary  skill,  diligence, 
and  care  In  the  storage  and  preservation 
thereof  The  words  quoted  mean  that  in 
consideration  of  plaintilTs  promise  to  pay 
the  charges,  defendant  accepted  the  butter, 
and  undertook  to  use  skill  and  care  in  Ita 
preservation  and  storage.  The  nentor  verb 
"undertake"  sometimes  means  agree,— prom- 
ise. Soule.  Syn.;  Cent  Diet  And.  takra 
with  the  context  It  Is  here  used  in  the  sense 
of  agreed  or  promised.  The  comi^nt  means 
that  appellant  undertook  to  use  skill  and  care 
In  the  storage  and  preservation  of  the  butter 
in  consideration  of  appellee's  promise  to  pay 
the  storage  charges.  A  consideration  is  al- 
leged, and  it  was  for  this  consideration  that 
appellant  undertook  to  use  skill  and  caie. 
Taking  the  complaint  as  a  whole,,  its  aver- 
ments show  that  the  pleader  relied  upon  the 
agreement  aud  that  the  action  Is  on  con- 
tract See  Staley  t.  Jameson,  46  Ind.  158, 
15  Am.  Rep.  285;  Burns  v.  BarenQdd,  S4 
Ind.  43;  Lane  v.  Boicourt  128  Ind.  420,  27 
N.  E.  1111;  Greentree  t.  Rosenstoclt  61  N. 
Y.  583;  Austin  v.  Bawdon,  44  N.  Y.  63.  la 
De  Hart  T.  Haun,  126  Ind.  278,  26  N.  E. 
61,  the  words  used  in  the  [deadlng  could  cot 
be  construed  as  a  promise,  for  the  reason  that 
no  consideration  was  alleged.  In  Boor  v. 
Lowrey,  103  Ind.  468.  3  N.  B.  151.  the  com- 
plaint averred  that  the  plaintUf,  having  sus- 
tained a  fracture,  employed  certain  physi- 
cians, who  undertook,  for  a  certain  reward, 
to  treat  th£  fracture;  that  they  executed 
their  undertaking  negligently,  in  consequence 
of  which  plaintiff  was  injured.  The  court 
said:  "It  might  well  be  said,  wtthln  the 
holding  in  Goble  v.  DUlou,  86  lud.  327,  44 
Am.  Rep.  308,  that  the  action  was  brongbt 
In  form  ex  delicto;  but  we  choose  to  pot  it 
on  the  broader  ground  that  regardless  of  the 
form  In  which  the  action  Is  brought  since  the 
Injury  for  which  a  recovery  Is  sought  Is  u 
Injury  to  the  person,  it  cannot  survive  the 
death  of  the  defendant"  And  when  the  same 
case  was  appealed  a  second  time  (Heu  v. 
Lowrey,  122  Ind.  225,  23  N.  E.  156,  7  L.  R. 
A.  90)  It  was  said:  "If  the  action  Is,  u 
doubtless  It  should  be,  regarded  as  a  eult 
quasi  ex  contractu,  for  damages  tm  an  fi^Jufr 
to  the  person,  occasioned  by  the  breach  al 
a  Joint  contract  the  death  of  one  of  the  de- 
fendants Erimply  severed  the  Joint  llaUIIty, 
and  extinguished  the  claim  against  the  de- 
cedent, while  It  continued  in  full  force  u  to 
the  Borvlvor."  It  must  be  noted,  also,  that 
the  word  "undertook"  is  used  differently  fn 
the  Boor-Lowrey  Case  from  the  case  at  in. 
In  the  former  the  physidans  simply  under 
took  to  perform  the  service.  In  the  case  at 
bar  appellant,  for  a  consideration,  agreed  to 
perform  the  services,  and  undertook  to  m 
care  and  skill.  The  same  dlstlnctiou  Is  also 
to  be  noted  In  reference  to  the  cases  of  Hoop- 
Ingamer  v.  Levy,  77  Ind.  455,  and  Ooble  t. 
DlUon.  86  Ind.  327.  In  the  case  last  mention- 
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ed  tbe  court  ssid:  "It  1b  not  alleged  by 
wbom  tbe  appellees  were  called  upon  and  re- 
anested,  or  hj  whom  they  were  to  be  paid 
a  reaaonaUe  compensation;  and  If  the  alle- 
sation  that  they  nndertook  the  saoke,  etc,  can 
be  said  to  be  an  averment  of  a  ivomlae,  It 
la  not  stated  to  whom  tbe  promise  was  made." 
These  observations  clearly  Indicate  that  the 
complaint  In  that  case  wa&  materially  dlf- 
ferait  from  the  complaint  in  the  case  at 
bar.  Having  ouidnded  that  tbe  complaint 
vren  a  contract  to  nse  skill  and  care  In  the 
■tora«e  and  presMvatloo  of  tbe  property,  the 
arerm^t  that  aK>eUant  "wholly  failed  to 
use  doe,  ordinary,  and  reasonable  care,  skill, 
and  diligence  in  the  storage  and  preservation 
of  said  batter,  whereby  It  became"  damaged, 
most  be  cona trued  as  an  averment  of  the 
breach  of  the  contract  The  averments  are 
that  appellant  contracted  to  do  a  certain 
tlUng,  and  that  It  failed  to  do  it.  The  breach 
la  pleaded  as  eftectlvely  as  It  would  have 
been  had  the  word  Itself  been  used.  8ee 
lane  v.  Boicoart,  128  Ind.  420,  27  N.  E. 
Ull;  Ooon  r.  Vaughn,  Qi  Ind.  80.  As  the 
action  stated  In  the  complaint  is  ex  contractu, 
an  averment  <tf  the  absence  of  contributory 
ftinlt  was  unneceasary. 

Complaint  Is  made  of  the  court's  Instruc- 
tion concerning  the  measure  of  damages. 
That  part  of  the  Instruction  In  question 
reada  aa  follows:  "If  you  And  that  the  but- 
ter  In  controversy  was  in  good  condition 
when  It  was  delivered  to  the  defendant,  and 
upon  Its  retain  to  the  plaintiff  it  was  found 
to  be  in  a  danuged  condition,  from  any  act 
or  omlsBlfn  of  the  defendant,  then  plain- 
tllTs  measore  of  damages  would  t>e  the  dif- 
ference between  the  market  value  of  the  said 
batter  la  the  city  of  Indianapolis,  at  the  time 
It  was  re  tamed  to  the  plaintiff,  if  it  had  been 
tn  good  condltlMi,  and  tbe  market  value  at 
said  time  and  place  of  said  butter  in  Its  dam- 
aged condition.  •  •  •  If,  however,  yon 
should  find  from  the  evidence  that,  at  any 
time  while  aald  butter  was  stored  in  the  de- 
fendant's warehouse,  defendant  ascertained 
that  the  said  batter  was  being  damaged,  and 
that  ft  was  likely  to  suffer  further  damage 
by  remaining  In  said  warehouse,  and  that 
upon  ascertaining  sach  fact  the  defendant 
Informed  plaintiff  tbeteot,  and  requested  and 
notified  plaintiff  to  remove  said  butter  from 
■aid  warehouse,  and  which  the  plalutiff  neg- 
lected and  refuted  to  do  within  a  reasonable 
time  th«reafter,  then  the  measure  of  plain- 
tiff's damage  would  be  the  difference  be- 
tween the  market  value  of  said  batter  In  the 
city  of  Indianapolis  at  the  time  plaintiff  re- 
ceived such  notice,  if  In  good  condition,  and 
the  market  valae  of  the  same  butter  at  the 
same  time  and  place  in  Its  damaged  condi- 
tion, unless  at  the  time  of  receiving  such 
notice  tbe  state  of  the  weather  was  such,  or 
that  by  reason  of  pialatlCT's  having  no  oUier 
place  In  which  to  store  said  butter,  the  in- 
jury to  the  same  at  any  time  prior  to  the 
time  tt  was  removed  would  have  been  greater 
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in  case  It  was  then  removed  than  It  would  be 
if  it  remained  In  defendant's  warehouse.  In 
which  case  the  measure  of  damages  would  be 
as  first  above  herein  mentioned."  It  ap- 
peared that  the  batter  was  stored  In  a  room 
opening  on  a  ball,  and  that  In  other  rocNDU 
opposite,  and  opening  on  the  same  hall,  were 
stored  oranges,  lemons,  and  other  fruits,  tbe 
odors  from  which  contaminated  the  butter. 
The  batter  (about  21,000  pounds)  was  placed 
In  storage  beginning  the  latter  part  of  May, 
through  June  and  July.  About  4,000  pounds 
were  taken  out  in  June,  July,  and  August, 
and  the  balance  (alwat  17,000  pounds)  Sep- 
tember 2S.  1887.  The  Jury  found  as  a  fact, 
and  there  is  evidence  to  that  effect,  that  ap- 
pellee first  knew  or  learned  that  the  butter, 
or  some  of  It  was  contaminated  by  a  forelga 
odor,  July  23,  1807.  Appelant  requested  an 
Instruction  (which  was  refused)  to  the  ef- 
fect that  the  measure  of  damages  would  be 
the  difference  between  the  market  value  of 
coid-Btorage  butter  of  the  kind  in  contro- 
versy, and  its  market  value  in  Its  damaged 
condition,  at  tbe  actual  time  that  the  dam- 
age occurred;  that,  if  damaged  in  July,  It 
must  be  governed  by  tbe  July  price,  and  if  It 
was  Injured  in  July  or  August  and  appellee 
knew  that  fact  appellee  could  not  by  keep- 
ing the  butter  in  storage  until  a  time  when 
the  market  price  was  higher,  thus  enhance 
the  damages  recoverable.  The  evidence 
shows  a  contract  of  bailment  The  storage 
charges  were  three-sixteenths  of  a  cent  per 
pound  for  the  first  month,  and  one-eighth  of 
a  cent  per  month  for  succeeding  months. 
When  entered  Into,  no  time  was  fixed  by  the 
parties  when  tbe  bailment  should  end.  The 
storage  charges  were  paid  by  appellee  and 
accepted  by  appellant  for  storage  up  to  Octo- 
ber 1st.  The  butter  was  taken  out  of  stor- 
age September  25th.  The  paramount  rule  la 
assessing  damages  is  that  every  peraoo  un- 
justly deprived  of  his  rights  should  at  least 
be  fully  compensated  for  the  injury  sus- 
tained. The  question  is  as  to  the  time  when 
this  compensation  should  be  estimated.  It 
is  conceded  that  had  the  contract  of  bail- 
ment called  for  a  delivery  back  on  Septem- 
ber 2.';th,  that  date  would  be  taken  in  esti- 
mating the  damages,  because  fixed  by  the 
contract  itself.  It  must  be  conceded,  also, 
that  this  bailment  did  not  end  until  thr 
property  was  removed  from  storage  by  Iht 
bailor,  and  when  it  was  removed  the  bail- 
ment ended.  The  liability  of  appeUant  air 
bailee  ended  at  that  time.  The  acts  and  con- 
duct of  the  parties  at  that  time  show  that 
they  then  agreed  that  the  bailment  should 
then  end.  The  parties  themselves  at  that 
time  fixed  the  termination  of  the  bailment 
and  it  was  as  effective  as  If.  when  entered 
into,  tbe  date  for  its  termination  bad  been 
fixed.  The  contract  made  In  May  continued 
in  force  until  September  25th,  and  was  in 
force  on  that  day.  The  contractual  obliga- 
tion assumed  by  appellaat  when  It  accepted 
the  property  was  that  It  wonid  exercise  care 
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In  Its  preserratton,  and  tbat  It  would  de- 
liver it  over  to  the  bailor  at  the  termination 
of  the  .bailment.  So  far  as  concerned  the 
care  required  of  appellant  during  the  bail- 
ment, it  Is  immaterial  whether  the  contract, 
when  made,  had  a  fixed  or  uncertain  dura- 
tion.  The  obligation  to  return  the  property 
In  as  good  condition  as  when  received,  ex- 
cept it  may  have  been  injured  without  thft 
bailee's  fault,  continued  until  the  bailment 
should  end.  Without  stopping  to  Inquire  in 
what  manner  appellant  might  have  termi- 
nated the  bailment,  it  did  not  terminate  it 
but  voluntarily  continued  It  in  force  until 
the  prt^rty  was  removed  by  appellee.  It 
must  be  conceded  that  appellant  could  per- 
form its  part  of  the  contract  only  by  deliver- 
ing up  the  property  in  good  condition  when 
the  bailment  ended.  Appellee,  having  com- 
piled with  the  contract,  had  the  legal  right 
to  such  performance,  and  default  la  that  re- 
gard was  a  violation  ot  that  right  The 
lueasure  of  appellee's  damages  is  whatever 
it  will  take  to  place  him  In  as  good  condition 
as  he  would  have  been  had  the  contract  been 
fulfilled.  The  value  should  be  fixed  at  the 
time  when  by  appellant's  fault  the  lose  cul- 
minates. As  18  said  in  1  Suth.  Dam.  (2d  Ed.) 
i  105,  "The  injured  party  ought  to  be  put  in 
the  same  condition,  so  far  as  mcmey  can  do  it, 
in  which  he  would  have  been  if  the  ccmtract 
had  been  fulfilled  or  the  tort  had  not  been 
committed,  or  the  loss  had  been  instantly 
repaired  when  compensation  was  due."  See 
Hale,  Bailm.  &  Carr.  pp.  78,  08,  253;  Schou- 
ler,  Bailm.  &  Carr.  (Sd  Ed.)  $§  117,  159; 
lAwson,  Bailm.  §§  20,  344;  Story,  Bailm. 
(9th  Ed.)  S9  2«9,  414;  Ingram  v.  Rankin,  47 
Wis.  406,  2  N.  W.  755:  Hyde  v.  Refriger- 
ating Oo.,  144  Mass.  432,  11  N.  E.  673;  Motley 
V.  Warehouse  Co.,  122  N.  a  347,  30  S.  R  3; 
Hale,  Dam.  1^.  Although  there  was  some 
evidence  that  odors  were  contaminating  a 
part  of  the  butter  before  the  bailment  ended, 
yet,  in  legal  contemplation,  appellee  was  in- 
jured when  appellant  failed  to  return  the 
property  In  as  good  condition  as  when 
stored.  The  fact  that  the  market  ^lue  of 
the  property  may  have  been  greater  or  less 
at  the  termination  of  the  bailment  than  at 
some  time  duilDg  the  bailment  has  nothing 
to  do  with  fixing  the  correct  legal  rule  as  to 
the  measure  of  damages.  The  contract  was 
from  month  to  month.  The  record  shows 
that  the  contract  of  bailment  was  voluntarily 
continued  by  appellant  after  It  knew  a  part 
of  the  butter  was  becoming  contaminated. 
It  bad  full  control  otot  the  manner  of  stor- 
age, and  had  It  in  its  power  to  remove  the 
contaminating  Influences.  In  Ingram  v.  Ran- 
kin, 47  Wis.  406,  2  N.  W,  765,  the  court  said: 
"The  rule  fixing  the  measure  of  damages  in 
actions  for  breaches  of  contract  for  the  de- 
livery of  chattels,  and  in  all  actions  for  the 
wrongful  and  unlawful  taking  of  chattels, 
whether  such  as  would  formerly  have  been 
denominated  trewass  de  bonis*  or  *trover,' 
at  the  value  of  the  chattels  at  the  time  when 


delivery  ought  to  have  been  made,  or  at  the 
taking  or  conversion,  with  interest  1b  cer- 
tainly founded  upon  principle.  It  harmo- 
nizes with  the  rule  which  restricts  the  plain- 
tiff  to  compensation  for  bis  loss,  and  is  as 
Just  and  equitable  as  any  other  general  rule 
which  the  courts  have  been  able  to  prescribe, 
and  has  greatly  the  advantage  vt  certainty 
over  all  others."  In  Motley  v.  Warehouse 
Co.,  122  N.  C.  347,  30  S.  E.  8,  tobacco  was 
stored  in  October,  1894,  for  an  indefinite  pe- 
riod, and  was  returned  to  the  owner  in  June, 
1895.  in  a  damaged  condition.  It  la  not  ex- 
pressly stated  when,  but  it  Is  manifest  from 
the  opinion  that  the  Injury  occurred  some 
time  during  the  storage.  The  rule  as  to  the 
measure  of  damages  was  held  to  be  the  dif- 
ference between  what  the  tobacco  would 
have  brought  on  the  market  at  the  place  on 
the  day  it  was  delivered  to  the  owner  If  It 
had  not  been  damaged,  and  what  it  would 
have  brought  on  the  same  market  on  the 
same  day  in  its  damaged  C(Hidition.  ■ 

In  actions  for  breach  of  a  contract  to  de- 
liver goods,  the  general  rule  Is  that  the  meas- 
ure of  damages  is  tbe  difference  between  the 
contract  price  and  the  market  value  at  tlie 
time  and  place  fixed  by  the  contract  Rahm 
V.  Delg.  121  Ind.  283,  23  N.  E.  141;  Vlckery 
V.  Mccormick,  117  Ind.  594,  20  N.  E.  495. 
It  is  true,  in  siicb  cases  the  contract  Itself 
fixes  the  time  for  the  ascertainment  of  dam- 
ages. And  so  a  common  carrier  must  deliver 
goods  wlthlD  a  r^sonable  time  after  trans- 
portation, and  damages  for  failure  to  deliver 
are  to  be  ascertained  as  of  the  date  of  deliv- 
ery. In  the  case  of  Adams  v.  SuUivan,  100 
Ind.  8,  cited  by  counsel  for  appellant  as  sus- 
taining its  view  of  the.  instruction  In  question, 
Appellee  placed  with  appellant  ^gs  and  bat- 
ter in  cold  storage  beginning  June  Sth  and 
ending  Septemb^  Sth,  and  when  withdrawn 
from  storage  they  were  found  to  be  (bunaged, 
for  which  suit  was  brought.  The  trial  court 
instmcted  the  Jury:  "The  plaintiff  is,  how- 
ever, entitled  to  recover  the  highest  market 
price  he  could  have,  obtained  at  the  time  of 
the  Injury  for  the  goods,  bad  the  defendants 
fully  performed  their  duty,  and  pr<q;>erly  pre- 
served the  goods  during  the  time  th^  were 
bound  under  their  contract  to  keep  them  in 
storage."  Upon  appeal  this  Instractiou  was  dis- 
approved, the  court  saying:  "The  Jury  ought 
to  have  been  told  that  in  assessing  the  dam- 
ages, the  eggs  should  have  been  estimated  a^ 
cording  to  their  market  value  In  the  city  of 
Indianapolis  when  Uiey  were  Injured.  Tbe 
rule  for  tbe  assessment  of  damages  in  8^ 
tlons  of  trover,  for  breach  of  a  contract  to  be 
performed  at  a  particular  place,  and  for  fo- 
juries  to  goods  In  transitu  by  common  car- 
riers, concurrently  sustain  ns  In  the  conclu- 
sion we  have  reached,  adverse  to  the  correct- 
ness of  the  instraction  set  out  in  part  aa 
above.  Besides,  when  the  market  is  fluctuat- 
ing and  the  precise  time  somewhat  indefinite, 
the  av«age  range  of  prices  about  the  time 
inquired  of  affords  tbe  pn^>er  standard  at  tbe 
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maifcet  ralne  ol  a  commoBKy.'*  Wtaether  ttie 
eipresBlon  "when  tli^  were  Injured",  slunild 
read  "when  tbej  are  Injured"  (and  aa  ex- 
amliiatlcp  nt  the  original  manuscript  opinion, 
as  written,  learei  tlie  question  In  some  doubt), 
we  tUnk  It  unneceBsary  to  inquire,  because 
tbB  tautnicUon  was  ta^  erroneous  for  ee> 
timatlng  the  damages  at  the  faigbeHt  market 
price  which  might  have  been  obtained  tor  the 
eggs  In  any  maricet  There  seems  to  have 
beoB  no  controTersy  In  tbe  case  about  the 
time  when  the  damages  should  be  estimated. 
There  Is  no  queBtl<Hi  In  the  case  about  any 
Injury  prior  to  the  time  the  eggs  were  with- 
drawn from  storage.  Obvlouslj,  tbe  damages 
were  estimated  as  of  the  tUne  th^  were 
withdrawn  from  storage;  that  Is,  when  the 
bailment  ended.  It  would  seem  from  the 
<^lnlon  that  the  clause  menttoned  could  have 
been  omitted  so  far  as  the  effect  then  given  it 
IB  cottcemed,  as  the  statement  is  made  that 
the  rule  for  the  assessment  of  damages  for  In- 
juries to  goods  in  transitu  b;  carriers  sus- 
tains the  court  in  the  rule  announced;  and 
It  Is  well  settled  that  damages  for  Injuries  to 
goods  in  transitu  are  not  determined  as  of  the 
time  and  place  when  and  where  Injured,  but 
tbey  are  to  be  ascertained  as  of  the  date  of 
delivery.  It  is  not  Intended  to  criticise  In 
any  way  the  case  of  Adams  v.  Sullivan,  but, 
taking  tbe  question  at  issue  in  that  case,  and 
tbe  opinion  as  a  whole,  we  do  not  think  we 
have  declared  a  rule  in  the  case  at  bar  at 
variance  with  the  holding  In  that  case. 

The  general  rule  Is  that  in  an  action  of 
trover  tbe  measure  of  damages  is  the  value 
of  the  property  at  the  time  of  the  conversion. 
But  tbe  time  of  conversion  Is  not  alwaya 
flxed  by  the  same  circumstances.  So  loi^g  as 
the  wrongdoer  retains  the  property  In  kind, 
the  owner  may  recover  It.  He  may  sue  in 
replevin  for  the  recovery  of  the  epecifle  prop- 
erty, or  he  may  sue  in  troyer  for  damages  for 
the  value  of  the  property.  If  he  sues  for 
damages,  a  demand  docs  not  necessarily  fix 
the  time  of  conversion,  but  a  demand  and  re- 
fusal are  sufflcient  evidence  of  It  Even 
though  the  form  of  the  property  has  been 
changed,  and  Its  value  increased,  it  may  be 
recovered  In  its  changed  form.  Likewise,  Its 
Increased  value  may  be  recovered.  An  ex- 
nniination  of  the  authorities  will  disclose  that, 
while  the  general  rule  is  that  the  measure  of 
damages  is  tbe  value  of  the  property  at  the 
time  of  the  conversion,  it  is  not  a  universal 
rule.  Thus,  In  a  suit  for  the  value  of  logs 
appropriated  by  a  defendant  who  had  cut  and 
hauled  them  to  bis  mill,  about  five  miles  dis- 
tant, the  measure  of  damages  was  held  to  be 
the  value  of  the  lumber  in  the  logs  at  the  mill 
at  the  time  they  were  there  converted,  and  not 
tbe  value  of  the  logs  when  severed  from  the 
freehold.  Everson  v.  Seller,  105  Ind.  266,  * 
N.  E.  8.54.  See  Final  v.  Backus.  18  Mich.  218. 
And  in  Ellis  v.  Wire,  33  Ind.  127,  where  de- 
fendant took  possession  of  wheat  standing 
In  the  Qeld,  and  afterwards  harvested  and 
sold  the  grain.  In  a  suit  for  conversion  it  was 


held  that  tbe  owner  was  entitled  to  the  hlc^ 
est  price  of  tbe  pwpert^  at  any  time  betweui 
the  taking  and  the  sale.  In  Ballroad  Oou  t. 
BobbtaiB,  144  Ind.  671,  42  N.  B.  91«,  48  N.  BL' 
018,  It  was  bdd  that-  tbe  measure  of  dam- 
ages for  the  GonTmbnt  of  riUlroad  stot^  la 
the  highest  intermediate  valne  between  the 
time  ot  convezalon  and  a  veascoiable  time  after 
the  owner  haa  received  notice  of  the  convei^ 
ition  to  enable  blm  to  replace  tbe  stock;  and 
In  that  case  the  date  of  the  demand  for  the 
atock  was  fixed  as  the  date  of  tSie  technical 
conversfam,  and  the  value  of  the  stock  was 
fixed  as  of  that  date.  In  Oattle  Ca  v.  Mann, 
180  U.  S.  69,  9  Sup.  Gt  468,  S2  U  Bd.  864, 
the  conversltm  was  held  to  have  occurred 
when  there  was  a  refusal  to  comply  with  a 
demand.  See  Yaughan  v.  Webster,  6  Bar. 
(Del.)  256.  In  Bank  v.  Boyd,  44  Md.  47,-a 
suit  tor  damages  for  the  loss  of  bonds,— the 
measure  of  damages  was  the  market  value  at 
the  bonds  when  lost  It  will  be  seen  from  an 
examination  of  the  above  cases  that  a  demand 
and  refusal  are  evidence  of  a  conversion,  but 
that  they  do  not  fix  tbe  time  of  conversion, 
and  that,  while  the  damages  are  fixed  as  of 
the  time  of  the  convei-sion,  they  may  be  fixed 
without  reference  to  the  time  of  any  demand 
by  the  owner. 

It  cannot  ite  said  that  the  instruction  gives 
appellee  damages  that  might  have  been  avc^d- 
ed.  The  butter  was  continued  In  storage  aft- 
er both  parties  knew  that  a  part  of  it  had  be- 
come damaged.  It  was  a  matter  of  contract 
Appellant  could  not  have  terminated  the  bail- 
ment by  taking  advantage  of  its  own  wrong. 
If  the  Instruction  Is  open  to  objection  In  this 
respect.  It  Is  not  an  objection  appellant  can 
make.  Appellee  left  the  butter  In  storage  un- 
der a  contract  The  rights  of  tbe  parties  to 
the  contract  were  not  affected  by  tbe  fact 
that  the  market  price  of  butter  rose.  There 
is  no  reason  for  supposing  that  this  rise  dis- 
turbed the  ratio  previously  existing  between 
the  value  of  good  and  damaged  butter.  The 
rise  would  naturally  affect  both.  See  The 
Compta,  5  Sawy.  137,  Fed.  Cas.  No.  3,070; 
Gibbs  V.  GUdersleeve,  26  TJ.  C.  Q.  B.  4T1. 

Upon  the  question  of  contributory  negli- 
gence, appellant's  counsel  say  that  If  appel- 
lee, at  the  time  of  the  storage,  knew  exactly 
the  circumstances  under  which  the  butter 
would  be  stored,  and  knew  that  the  result 
would  be  that  the  butler  would  be  Injured 
if  so  stored,  there  could  be  no  recovery.  This 
is  true,  but  the  record  does  not  present  sucb 
a  case.  The  jury  answered  that  appellee's 
officers  visited  the  warehouse  before  making 
the  contract  of  storage,  but  tbe  jury  also 
found,  and  there  Is  evidence  to  support  the 
finding,  that  appellee's  officers  were  not  ac- 
quainted with  the  method  of  storage  used 
by  appellant  company. 

It  is  also  argoed  that  the  court  erred  In 
its  instruction  concerning  the  burden  of 
proof.  This  instruction  reads :  "While  I 
have  already  Instructed  you  that  the  general 
rule  is  that  the  burdm  is  on  the  plaintiff  to 
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prOTe  tl^  matwial  allegatloiu  of  Us  com- 
plaint, sncb  rul^  In  a  case  of  bailment,  such 
9M  this.  Is  subject  to  tbe  following  modifl- 
qation;  TluU  Is,  vhere  the  bailor  seeks  to 
recover  from  a  warehouseman  for  an  injury 
to  soofis  Bt4»ed  with  such  warehouseman, 
the  bailor  must  prove  negligence  on  the  part 
of  the  warehouseman.  But  when  the  bailor 
shows  that  the  goods  were  In  good  condition 
when  delivered  to  the  bailee,  and  that  when 
returned  they  were  in  a  damaged  condition, 
from  any  cause  not  inherent  in  the  goods 
themselves,  the  plaintiff  has  made  a  prima 
facie  ca3e;  and  the  burden  then  shifts  to 
and  Is  on  the  warehouseman  to  account  for 
the  Injury  to  the  goods  in  some  manner  con* 
Bis  tent  with  the  exercise  of  ordinary  care  on 
hlB  part,  andi  if  the  warehouseman  fails  to 
80  account  for  the  li^ury,  he  would  be  lia- 
ble for  such  Injury.  But  If  the  warehouse- 
man does  account  for  the  injury  to  tbe 
goods.  In  any  manner  consistent  with  tbe 
ex«ctae  of  ordinary  care  on  his  part,  then. 
In  order  to  recover,  tbe  bailor  must  prove 
positive  negligence,  occasioning  the  loss." 
It  seems  that  the  exact  question  presented 
by  this  instruction  has  not  been  decided  In 
this  state.  Among  the  decisions  in  other 
JurlsdlctiouB  there  Is  a  lack  of  uniformity. 
Hie  general  rule  In  nec^gence  cases  Is  that 
the  complaining  party  must  aver  and  prove 
negligence,  and,  in  a  line  of  dedslona,  this 
rule  has  been  applied  to  a  suit  on  a  bailment 
ctmtract;  bidding  that,  as  the  case  Is  found- 
ed (m  negligence,  tbe  burden  <^  provii^  It 
affirmatively  rests  throughout  on  the  plain- 
tiff. But  the  better  reason  underlies  the  doc- 
trine, and  It  Is  supported  by  the  weight  of 
modem  authority,  that  when  a  plaintiff  him 
shown  that  the  bailee  received  the  property 
In  good  condition,  and  failed  to  return  it 
or  returned  It  dami^ed.  he  has  made  out  a 
prima  fade  case  ot  negligence.  An  essen- 
tial part  of  every  bailment  contract  is  tbe 
obligation  to  deliver  over  the  property  at  the 
termination  of  the  bailment  The  bailor 
must  prove  the  contract  the  delivery  of  the 
goods  to  the  bailee,  and  their  return  In  a 
damaged  condition.  When  he  has  done  this, 
the  Inference  Is  dedudble  that  the  bailee  Is 
at  fault  and  must  answer,  and  especially  is 
tills  true  if  the  lose  could  not  ordinarily  have 
occurred  without  negligence.  His  failure 
to  return  the  goods  as  delivered  to  him  is 
Inconsistent  with  what  he  agreed  to  do. 
The  property  was  in  bis  poasesslim,  under 
his  care  and  oversight  and  away  from  that 
of  the  bailor,  who  In  most  cases  could  not 
know  under  what  circumstances  It  was  dam- 
aged. Generally  speaking,  tbe  onus  pro- 
bandl  Ui  npon  the  party  who  has  to  ftee 
himself  from  liability  by  proof  of  facts  tbe 
knowledge  of  which  is  peculiarly  within  his 
own  power,  rath«  than  of  Us  adversary. 
Strictly  speaking,  perhaps  there  Is  no  shift* 
lug  of  the  burden  of  proof  In  such  cases, 
though  usually  thus  characterised.  The 
phUntlff  must  make  a  prima  facie  case  of 


negligence,  and  he  has  at  all  times  the  bur- 
den of  proving  facta  to  make  this  casa  As 
is  said  In  Hale,  Bailm.  &  Carr.  p.  30:  "The 
better  opinion,  supported  by  the  weight  of 
authority,  holds  that  while  the  burden  of 
praving  negligence  rests  upon  the  plaintiff, 
and  does  not  shift  throughout  the  trial,  tbe 
burden  of  proceeding  does  shift  and  that 
when  the  plaiuUff  has  shown  that  the  bailee 
received  the  property  in  good  condition,  and 
failed  to  return  It  or  returned  It  badly  In- 
jured, he  has  made  out  a  prima  fade  case 
of  negligence.  'When  he  has  shown  a  situ- 
ation which  could  not  have  been  produced 
except  by  the  operation  of  abnormal  causes, 
the  onus  rests  npon  defendant  to  prove  that 
the  Injury  was  caused  without  his  fault'" 
Hale,  Bailm.  &  Carr.  pp.  30,  241;  Schouler, 
Ballm.  &  Carr.  (3d  Ed.)  {  23,  note  1;  Story, 
Bailm.  <9th  Ed.)  1 410,  note  8;  Id.  {  411;  Edw. 
Batlm.  (2d  Qd.)  Sfi  389,  400;  Lawson,  Baiha.  i 
332;  Jones,  Et.  8 184;  McDaniels  v.  Robinson, 
26  Vt  316,  62  Am.  Dec.  574;  Cumins  v.  Wood, 
44  lU.  416,  92  AuL  Dec  189;  Boies  v.  Rail- 
road Co.,  37  Conn.  272,  9  Am.  Bep.  347;  Col- 
lins V.  Bennett  46  N.  T.  490;  Wlntringbam 
V.  Hayes,  144  N.,  Y.  1,  38  N.  B.  999,  43  Am. 
St  Rep.  725;  Claflin  v.  Meyer,  76  N.  7.  280, 
31  Am.  Bep.  467;  Deposit  Co.  v.  Pollock,  85 
Pa,  St.  391,  27  Am.  Rep.  660;  Taughan  v. 
Webster,  5  Har.  (Del.)  256;  Funkhouser  v. 
Wagner,  62  lU.  69;  Hlgman  v.  Gamody,  112 
Ala.  267,  20  South.  480,  67  Am.  St  Rep.  33; 
Ford  V.  Simmons,  18  La.  Ann.  887;  Haas  v. 
Taylor,  80  Ala.  469,  2  South.  633;  Goodfel- 
low's  Ez'rs  T.  Meegan,  82  Mo.  280;  Wiser 
v..  Chesley,  58  Mo.  647;  Thompson  t.  Bail- 
way  Co.,  69  Mo.  App.  87;  Hlldebrand  T.  Car- 
roll (Wis.)  82  N.  W.  146;  Schmidt  v.  Blood, 
24  Ain.  Dec.  iBO,  note;  Parry  t.  Sqoalr,  7& 
111.  App.  824.  See,  also^  Bowell  Fnllei's 
Estate,  00  Yt.  688,  10  AtL  853;  Malaney  v. 
Taft  (Vt)  iS  AtL  826;  Lddy  T.  WaiAoase 
Co.  (Pa.  Sup.)  AtL  SO.  In  some  €t  fh» 
above  cases  the  action  was  against  the  bailee 
for  failure  to  deUvor  ores  tiie  goods,  aaA  in 
others  for  delivering  them  over  In  a  dam- 
aged condition,  but  tbe  rule  above  stated  Is 
applied  to  both  classes  of  (sases  alike.  We 
cannot  agree  with  appellant's  counsel  that 
the  case  of  Oox  v.  0*RlIey,  4  Ind.  368,  de- 
dares  a  different  rule.  In  that  case  sidt  was 
brought  against  wharfingers  for  the  loai  of 
a  box  of  goods,  and  It  was  heM  that  It  de- 
volved upon  the  wharflng«»  to  abow  flie 
box  out  ol  their  possession.  lAla  certalnlr 
means  out  o!t  thdr  poaseaslon  in  some  man- 
ner consistent  with  due  care  on  thdr  part 
lliere  is  no  evidence  that  the  box  had  passed 
from  tbe  defratdanf s  possession,  and  ^ 
court  held  that  fact  must  be  Miown  by  tlie 
wharfingers,  and,  when  shown,  l^e  plaintiff, 
to  recover,  must  show  that  the  loss  occu^ 
red  for  want  of  due  care  on  dafUidant^i  part 
And  so  in  tbe  case  at  bar  tbe  Jury  woe,  la 
effect  told  that  If  appellant  did  account  fbr 
tbe  injury  to  the  pr<q>erty  in  any  mannw 
conslatent  with  the  exerdse  of  ordbiazy  can 
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oD  ttt  put,  tli«n  appeDee.  to  Tecoyer,  must 
abow  tbat  the  damage  occurred  tfarooffh  neg- 
Ugeuce.  ImitrocttoB  In  qneirtloii  stated 
tlie  rule  based  upon  the  better  reasoning, 
and  si^ported  by  the  weight  of  modem  au- 
thority. Judgment  affirmed. 


(SSlBd.  APP.16U 
WIUiIAMS  T.  CITIZBNS'  ENTERPRISE 

(Appellate  Court  of  Indiana.   Hay  29.  1900.) 

CORPORATIONB— ORGANIZATION— STOCK  SUB- 
SCRIPTION. 

1,  A  subscription  to  the  capital  stock  of  a 
proposed  corporation  cannot  be  enforced,  in  the 
absence  of  a  de  jure  organisation. 

2.  Under  Bums'  Rer.  St.  S  6061  (Hor- 
ner"8  Rev.  St.  1897,  S  3851),  proTiding,  when 
three  or  more  persons  desire  to  form  a  com- 
pany to  carry  on  a  certain  hind  of  business, 
-'or**  to  do  Bometbing  else  specified,  th^  shall 
execute  a  certificate  vbich  shall  state  toe  cor- 
porate name  of  the  company  and  the  object  of 
Its  fonndation,  a  corporation  cannot  be  organ- 
ised for  more  than  one  of  mch  purposes,  and, 
several  of  tbem  being  named  in  the  certificate, 
the  articles  of  incorporation  are  void. 

Appeal  from  circuit  eoHrt,  Henry  county; 
George  L.  Belnhard.  Special  Judge. 

Action  by  the  Citizens'  Enterprise  Com- 
pany against  John  Wltliama.  Judgment  for 
plaintiff.   Defendant  appeals.  Reversed. 

John  F.  Duclcwall  and  M..E.  Forkner,  for 
appellant   Ferdinand  Winter,  for  appellee. 

ROBINSON,  C.  J.  Transferred  from  the 
supreme  court.  WilHama  v.  Enterprise  Co., 
55  N.  E.  425.  Appellee  sued  to  recover  the 
amount  of  appellant's  subscription  to  the 
capital  stoclE  of  a  proposed  corporation.  De- 
murrer to  the  complaint  overruled.  Demur- 
rers were  eustained  to  the  18  paragraphs  of 
affirmative  answer.  Trial  upon  the  issues 
formed  by  the  complaint  and  general  denial, 
and  verdict  and  Judgm^t  In  appellee's  favor. 
Motion  for  a  new  trial  overruled,  which  rul- 
ing and  the  rulli^s  on  the  demurrers  are  as- 
signed as  errors.  The  complaint  sets  out 
the  subscription  contract,  and  avers  that 
after  Its  execution  certain  named  persons 
executed  a  certificate  stating  the  corporate 
name  of  the  corporation,  the  objects  and 
purposes  of  which  were  to  "promote  and  aid 
the  growth  of  the  city  of  Muncle  and  vicin- 
ity In  Delaware  county.  Indiana;  to  locate, 
establish,  carry  on,  maintain,  and  assist  all 
kinds  of  mining  and  manufacturing  com- 
panies, and  to  furnish  power,  motive  power, 
machinery,  and  buildings  therefor;  to  buy, 
sell,  and  manufacture  all  kinds  of  merchan- 
d^;  to  sink,  operate,  buy,  and  sell  gas  wells, 
and  to  preserve  and  sell  the  product  of  oil 
and  gas  wells;  to  take  stock  in  other  cor- 
poratlona,  loan  and  donate  their  money," 
etc*— and  also  stating  therein  the  amount  of 
capital  stock,  the  duration  of  the  corporation, 
by  whom  the  business  of  the  corporation 
was  to  be  conducted,  and  names  of  directors 
fm-  the  first  year. 
■  Rebearfng  dcnM. 


It  Is  argued  at  length  that  the  ennptalnt 
is  Insufficient  In  discussing  the  complaint 
and  also  the  answers,  appellant's  counsel 
claim  tbat  the  contract  sued  on  is  unenforce- 
able, for  the  reason  that  the  articles  of  as- 
sociation are  void,  because  of  multifarious- 
ness and  uncertahity  In  the  statement  of  the 
object  for  which  the  corporation  was  formed. 
No  question  of  estoppel  is  involved,  because 
It  la  not  shown  that  appellant  took  any  part 
In  the  attempted  organization.  The  ques- 
tion presented  is  whether  there  has  been  such 
a  compliance  with  statutory  requirements 
as  to  constitute  a  de  Jure  corporation.  Ap- 
pellant having  subscribed  to  the  capital 
stock  of  a  prwosed  corporation,  can  ^  com- 
pelled to  pay  his  subscrlptifm  only  upon  a 
showing  that  a  de  Jure  wganizatltoi  of  the 
proposed  corporation  has  been  perfected.  It 
Is  not  nwugh  to  show  facts  conatltntlng  a 
mere  de  facto  corporation.  Williams  v. 
Enterprise  Co.  (Ind.  Sup.)  65  N.  E.  426;  Min- 
ing Co.  V.  Herkimer,  46  Ind.  142;  Rlkhoff  v. 
Machine  Ca.  6S  Ind.  388;  Gapps  v.  Prospect- 
ing Co..  40  Keb.  470.  6S  N.  W.  956,  24  L.  B. 
A.  250.  Corporations  in  this  state  may  be 
created  and  may  exist  by  vhtue  of  general 
statutory  authority,  and  by  £hat  only.  If 
a  corporation  claims  the  right  to  ^tet  for 
a  certain  purpose.  It  must  show  that  It  was 
organised  under  a  statute  authorizing  the 
creation  of  a  corporation  for  that  particular 
purpose.  In  this  case  an  attempt  was  made 
to  organize  a  corporation  under  the  statute 
providing  for  the  Incorporation  of  manu- 
facturing, mining,  and  other  companies.  The 
section  of  the  statute  here  Involved  (section 
5051,  Bums'  Rev.  St  1804;  section  3851. 
Homer's  Rev.  St  1807)  Is  as  follows:  "When- 
ever three  or  more  persons  may  desire  to 
form  a  company  to  carry  on  any  kind  of  man- 
ufacturing, mining,  mechanical,  or  chemical 
business;  or  to  supply  any  city  or  village 
with  water;  or  to  form  union  stock-yards 
and  transit  companies,  and  operating,  main- 
taining, and  transacting  the  business  incident 
to  such  companies;  or  to  form  grain-eleva- 
tor companies,  and  constructing,  maintain- 
ing, and  operating  elevators,  and  transacting 
the  business  Incident  thereto;  or  to  form 
companies  for  the  purpose  of  buying  and 
selling  dry  goods,  carpets,  boots  and  shoes, 
millinery  goods,  fancy  goods,  or  jewelry  in 
connection  with  the  manufacture  of  such 
goods  and  articles.  Into  any  articles  for  which 
they  are  suitable,  and  for  the  sale  of  such 
articles  when  they  are  so  manufactured,— 
they  shall  make,  sign,  and  acknowledge,  be- 
fore some  officer  capable  to  take  acknowl- 
edgments of  deeds,  a  certificate  In  writing, 
which  shall  state  the  corporate  name  adopt- 
ed by  the  company,  the  object  of  its  forma- 
tion, the  amount  of  capital  stock,  the  term 
of  Its  existence  (not  however,  to  exceed 
fifty  years),  the  number  of  directors  and 
their  names  who  shall  manage  tiie  affairs  of 
such  company  for  the  first  y«ir,  and  the 
name  of  the  town  and  county  in  which  Its 
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operatloDB  are  to  be  carried  on,  and  file 
the  same  In  the  office  of  the  recorder  of  such 
county,  which  shall  be  placed  upon  the  rec- 
ord, and  a  duplicate  thereof  In  the  office  of 
the  secretary  of  state."  It  is  seen  that  many 
of  the  objects  named  In  the  articles  of  In- 
corporation in  question  are  not  named  In  the 
above  act,  nor  In  the  act  for  the  Incorpora- 
tion of  voluntary  associations,  nor  are  they 
named  In  any  other  legislative  act  The  ob- 
jects named  In  the  articles,  and  which  are 
designated  as  corporate  objects  In  the  act 
above  set  out  are  these:  To  furnish  motive 
power  to  carry  on  manufacturing  or  mining 
business,  to  manufacture  all  kinds  of  mer- 
chandise, and  to  sink  and  operate  oil  or  gas 
wells:  considering  the  last  named  as  the 
designation  of  a  particular  kind  of  mining 
business. 

It  is  conceded  that  several  objects  and 
purposes  are  stated  in  the  articles  for  which 
a  corporation  may  be  organized  under  the 
manufacturing  and  mining  act  It  Is  argued 
that  this  is  permissible,  and  that  the  point 
was  so  decided  by  this  court  la  ^Ick  r. 
Enterprise  Co.,  16  Ind.  App.  329,  44  N.  B.  48. 
But  that  case  does  not  so  hold.  In  that  opin- 
ion Is  this  statement:  "The  mere  fact  that 
the  articles  of  association  mention  some  pur- 
poses not  within  the  purview  of  the  statute 
does  not  vitiate  the  organization.  •  •  • 
Some  of  the  purposes  of  the  organization,  al- 
leged in  the  second  paragraph  of  the  com- 
plaint as  being  In  the  articles  of  association, 
are  within  the  provisions  of  section  5051, 
supra,  of  the  manufacturera'  mining  act" 
The  complaint  In  that  case  was  In  two  para- 
graphs; the  theory  of  the  first  paragraph  be- 
ing that  the  subscription  was  made  to  an 
existing  corporation,  and  In  the  second  pai> 
agraph  the  subscription  was  made  to  a  pro- 
posed corporation.  The  question  now  tmder 
consideration  was  not  there  considered,  as 
the  court  atter  holding  the  first  paragraph  of 
the  complaint  sufficient,  said:  "We  are  not 
required  to  determine  the  sufficiency  of  the 
second  paragi-aph  of  the  complaint"  To 
adopt  appellee's  view,  we  must  change  the 
reading  of  section  5051,  supra,  and  wherein  it 
specifies  the  classes  of  business  set  out  we 
must  use  the  word  "and"  where  the  legisla- 
ture used  "or."  This  would  lead  to  the  result 
that  it  was  the  legislative  intent  that  all  the 
businesses  enumerated  In  the  section  might 
be  carried  on  by  one  corporation;  for  It 
must  be  admitted  that  If  more  than  one  class 
may  be  Included  in  one  corporate  organiza- 
tion, then  all  the  classes  named  may  be 
included.  The  legislature  has  seen  proper 
to  provide  in  separate  acts  for  corporate  or- 
ganization to  do  banking,  building  and  loan, 
railroad,  and  some  other  businesses.  It  is 
clear  that  under  those  acts  a  corporation 
could  not  be  organized  to  do  both  banking 
and  railroad  business.  They  have  no  neces- 
sary relationship  with  each  other.  Neither 
one  is  a  mere  Incident  of  the  other,  and  the 
legislature  has   expressly  separated  them. 


And  under  section  S051,  anpta,  tbfere  Is  no 
necessary  relationdilp  between  supplyli^  a 
city  or  village  with  water,  and  malntahUng 
and  operating  elevators;  nor  Is  either  one 
a  mere  incident  <»t  the  other.  And  tbe  same 
may  be  said  of  all  the  dasses  of  batdnesa 
named  In  the  section.  It  Is  not  to  be  In- 
ferred, from  the  fact  that  all  these  classes 
of  bnshiess  are  included  In  one  act  that  they 
may  be  conducted  by  one  corporation.  The 
legislature,  by  placing  banking  and  railroad 
business  In  separate  acts,  and  thus  prorld- 
Ing  for  separate  corporate  (onnatkms,  has  no 
more  ^ectually  separated  corporate  organ- 
izations for  conducting  tiiose  businesses  than 
It  has  the  classes  of  business  enumerated  la 
the  above  section.  The  use  ct  the  dlqjnnc- 
tive  "or"  makes  a  ctHoplete  mactment  as  to 
each  class  of  business  named.  Taking  the 
act  as  the  legtslatnre  has  written  It  and  it 
must  mean,  "Whenever  three  or  more  per- 
sons may  desire  to  form  a  company  to  carry 
on  any  kind  of  manufacturing  busiDess, 
*  *  *  they  Shan  make,  sign,  and  acknowl- 
edge •  •  •  a  certificate  In  writing,  which 
shall  state  tbe  corporate  name  adoputed  by 
tbe  company,  the  object  of  Its  fmmathHi," 
etc.;  or.  "Whenever  three  or  more  persons 
may  desire  to  form  a  company  to  carry  on 
any  kind  of  mining  business,  *  .  *  *  they 
shall  make,  sign,  and  acknowledge  •  •  • 
a  certificate."  etc.;  and  so  with  each  chus 
named.  The  act  expressly  requires  that  the 
certificate  shall  state  the  corporate  name 
and  the  "object"  of  Its  formation.  This 
means  that  tbe  certificate  shall  state  tbs 
particular  class  of  business  to  be  carried  on 
under  one  of  the  designated  heads;  that  the 
limitation  of  the  business  must  be  shown 
by.  a  statement  In  the  articles. 

Treating  those  of  the  ohjects  named  in  the 
articles  in  question  which  are  not  within  tbe 
purview  of  the  statute  as  surplusage,  there 
is  left  an  attempted  corporate  organization 
for  the  purposes  of  furnishing  motive  power 
to  carry  on  manufacturing  and  mining,  to 
manufacture  all  kinds  of  merchandise,  and 
to  sink  and  operate  gas  wells.  We  must, 
then,  give  to  the  articles  the  construction 
that  the  corporators  intended  to  conduct 
these  various  enterprises  under  one  organi- 
zation. There  is  no  statute  In  this  state  an- 
tUorlzIng  a  single  corporate  organization  for 
the  purpose  of  carrying  on  all.  or  any  two, 
of  these  businesses.  The  objects  of  neither 
are  incidental  or  secondary  to  the  objects  of 
either  of  the  others,  but  the  objects  and  par 
poses  of  each  are  primary.  Each  is  entirely 
separate  and  distinct  from  the  others.  Ei- 
ther would  properly  be  the  subject  of  corpo- 
rate organization;  but  the  intention  of  tbe 
corporators,  which  must  be  gathered  solely 
from  the  articles,  does  not  Indicate  wbicb 
was  to  be  the  exclusive  purpose.  We  bare 
no  authority  to  select  either  of  the  tbree, 
and  Ignore  the  others.  The  corporators  most 
do  that  for  themselves.  It  Is  manifest  tvaa 
the .  reading  of  tbe  statute,  tiiat  It  was  not 
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tlw  iBgliUitlTft  Intent  to  antbOTtn-a  ewpo* 
rmte  organisation  Cor  all  the  purpona  named 
iB  tlie  statute,  nor  for  any  two  or  more  of 
the  purposes  named.  In  West  t.  Ditching 
Oo..  32  Ind.  1S8,  ault  vaa  brought  to  collect 
an  aiMBsment  made  by  a  dltchlog  corpora- 
tion. It  waa  held  that  the  objecte  of  the 
corporation  abould  be  declared  with  reason- 
able dlstlnctnen,  that  the  etatate  made  sucb 
declaration  a  condition  precedent  to  the  or- 
ganliatlon,  and  withoot  it  no  such  corpora- 
tion waa  authorised  w  could  exlet  Tbe  com- 
plaint In  that  case  waa  held  bad  because  It 
afflrmaUTclr  showed  that  the  object  of  tbe 
nganlsatlon  was  not  aufflclentlj  declared  In 
the  articles  wC  association.  In  People  t. 
Beach,  Id  Hun.  268,  It  Is  said:  **rtae  statute 
referred  to  provides  tm  the  formation  of 
companies  'for  the  purpose  of  carrying  on 
any  kind  of  manufacturing,  mining,  mechan- 
ical, or  chonlcal  business.'  [Laws  1818,  c. 
40.]  TtdB  language  Is  In  tbedlflJunctlTe,ttaus 
authorising  an  organization  for  tbe  carrying 
on  of  business  having  In  view  either  of  these 
purposes  as  Its  auxiliary  or  means  ot  pro- 
dnclns  results;  nor  does  section  20^  which 
provides  for  extending  the  baslness  of .  a 
company  formed  or  to  be  formed  to  any  *otti- 
er*  manufacturing,  mining,  mechanical,  ta 
chemical  business,  'confer  the  right  to  com- 
bine any  two  or  more  of  these  general  pnr^ 
poses.'  Tills  sectl<m  leaves  the  purpose  of 
the  organisation  still  to  be  Bmlted  to  one  of 
the  general  classes  of  business  designated  In 
the  act  as  manufacturing,  mining,  mechan- 
ical, or  chemical**  also,  State  r.  Beck. 
81  Ind.  500:  Draining  Co.  v.  Mauck.  43  Ind. 
900;  Craelley  t.  Draining  Oo..  82  Ind.  169; 
Draining  Co.  r.  Nofslnger,  43  Ind.  666;  State 
T.  International  Inv.  Co..  88  Wis.  612,  60 
N.  W.  996;  State  v.  Minnesota  Thresher 
Mfg.  Co.',  40  Minn.  213.  41  N.  W.  1020,  8  L. 
K.  A.  610;  Isle  Royale  Land  Corp.  Co.  v. 
Secretary  of  State,  76  Mich.  162,  43  N.  W. 
14;  In  re  DcTeaux,  54  Ga.  673;  In  re  Rich- 
mond Retell  Coal  Co.  of  Pbllndelphla,  9  Pa. 
Co^  Ct  R.  172;  In  re  Pennsylvania  State 
Sportsmen's  Ass'n.  1  Pa.  Dlst.  R.  763;  In  re 
Skandlnavlska,  8  Pa.  Dlst  R.  235;  In  re 
Crown  Bank,  U  R.  44  Ch.  DIv.  634,  HZ  Am. 
A  Eng.  Corp.  Ghs.  674.  As  there  Is  no  sUt- 
ate  anthorlzfng  the  organisation  of  a  corpora- 
tion for  the  purposes  named,  it  follows  that 
the  articles  of  association  are  void. 

Judgment  reversed,  with  Instructlona  to 
sustain  tbe  demurrer  to  ttie  complaint 


(M  Ind.  Ap».  564) 

EDWARD  a  JONBS  OO.  r.  PERRY,  s 

(Appellate  Conrt  of  Indiana.  Mar  29.  1000.) 

VUNICIPAL  CORPORATI0NS-3TBBBT-IMPROVIB- 
HBNT  ASSBSSMSNT— WAIVER  OP  ILLEGALI- 
TY OB  IRBEQULARITT  —  PATMBNT  IM  IN- 
STALLMENTS—PERSONAL  LIABIUTT. 

Under  Bams*  Ber.  St  1894,  8  4294.  enact- 
ing that  If  the  owner  of  tmj  lot  or  parcel  of 
■TDond  against  which  an  assesnnent  exceeding 
9Kk  for  street  lm|»ov«nent,  has  been  made, 
within  two  weeks  after  the  making  of  such  as- 


Besflment  arreeii  In  wrltins,  to  be  filed  wilh  the 
clerk  of  the  city  or  town,  in  coosIderatioQ  of 
the  rigbt  to  pa;  nis  asseesments  in  installments, 
that  he  wiir  sot  object  to  tbe  asseae^ienu  be- 
cause of  lUegalitr  or  irregularity,  and  will 
tbe  same,  witb  interest  thereon,  be  shall  have 
the  benefit  of  paying  bis  assesstnents  in  10  aD-> 
nual  installments,  one  who  executes  tbe  waiver 
and  agreement  provided  for  therein  becomes 
personally  liable  on  the  installments  of  his  a» 
sessment  as  they  become  due. 

WUey  and  Black.  JJ..  dissentlog. 

Appeal  from  circuit  court,  Madison  coimlj; 
John  F.  McCluxe,  Judge. 

Action  by  the  Edward  CL  Jones  Oompany 
against  Solomon  Perry  to  collect  street-Im> 
provement  assessments.  Judgmwt  for  de* 
fendapt,  and  plaintiff  aroeals.  Revei-sed. 

Bagot,  Ellison  &  Bagot  and  Wm.  F.  Ed- 
wards, for  aiq;>ellant  Cronse  A  Jones,  for 
appellee. 

HEKLET,  J.  The  common  coundl  of  the 
dty  of  Alexandria,  in  the  year  1808.  by  pro* 
eeedlngs  In  every  vniy  proper,  so  far  as  the 
record  In  this  canse  shows.  Improved  the  p(H> 
tlon  of  £UiTlson  street  extending  north  from 
Madison  street  to  Taylor  street  in  said  dty. 
The  proceedings  were  had  and  Improvement 
made  under  sections  4288-4288.  Burns'  Rev. 
St.  1884;  being  what  la  commonly  known  as 
the  "Barrett  Iaw."  Tbe  total  cost  of  this 
Improvement  was  922,077.48^  which  amount 
was  duly  ai^oitloned  and  assessed  against 
the  real  estate  abutting  on  the  imiHOTement. 
according  to  the  frraitage  of  the  several  Iota 
along  the  same.  The  appellee  in  thia  cause 
was.  and  still  Is;  the  owner  of  certain  real 
estate,  which  waa  assessed  for  Its  portl<m  at 
the  cost  of  the  Improvement;  the  amount 
the  assessment  against  appellee'a  property  be> 
ing  $722.19.  The  amount  of  thIa  assessment 
liecame  a  lien  against  appellee's  real  estate, 
aald  real  estate  being  alone  liable  for  the 
same;  and  no  personal  Judgment  could  have 
been  rendered  against  appellee  for  the 
amount  of  said  assessment  miless  by  some 
act  of  SHwOee  himself  he  became  personally 
liable  for  the  amount  When  the  Improve- 
ment was  completed,  amidlee;  by  the  terms 
of  the  Btatnte,  could  have  paid  his  asses»- 
menu  and  satisfied  the  lien  existing  upon  hla 
real  estate,  or  he  could  have  permitted  hla 
real  estate  to  be  sold  to  discharge  said  lien, 
or  he  had  the  privilege,  under  tiie  statute,  ot 
executing  a  waiver  and  agreement  to  pay 
the  said  assessment  In  10  annual  Install- 
ments, with  Interest  Appellee  took  tbe  la^ 
ter  course,  and  executed  the  waiver  and 
agreement  permitted  by  the  statute  under 
which  the  work  was  done.  Tbe  record  shows 
that  other  persons  affected  by  this  improve- 
ment together  with  the  an[>ellee  executed  the 
waiver  and  agreement  ccmtemplated  by  the 
statute,  and  that  the  total  amount  (tf  the  as- 
sessment against  the  property  of  flie  persona 
so  executing  the  waiver  and  agreement 
amounted  to  $16,370.  and  that  street-im- 
provement Ixmda  to  said  amount  w«e  is- 
sued by  the       of  Alexandria,  and  turned 
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OTW  to  the  oontractiHrt  la  part  payment  tor 
Bald  ImproTement.  These  bonds  were  sold 
and  transferred  by  the  contractors  to  the  ap- 
pellant, and  this  actitm  was  ocHumenced  by 
appellant  against  aK>elIee  to  enforce  the 
collection  of  certain  Installments  on  appel- 
lee's assessment  which  were  doe  and  un- 
paid. By  appellanf  a  complaint  It  is  sougbt, 
not  only  tb  enforce  the  lien  of  aald  assess- 
ments against  appellee's  said  real  estate,  but 
also  to  procure  a  personal  Judgment  for  said 
amount  against  appellee.  This  personal 
Judgment  Is  aou^t  under  the  terms  of  the 
'n'alrer  and  agreement  executed  by  ai^el- 
lee,  and  In  ord«:  to  isrotect  appellant  against 
loss  In  case  appellee's  real  estate  should 
fall  to  sell  for  a  sum  sufficient  to  pay  aald 
assessment  Upon  Ihe  trial  the  cause  the 
court  made  a  qieclal  finding  of  facts,  and 
stated  Its  conclusions  of  law  thereon.  To 
the  conclusions  of  law,  appellant  excepted. 
The  only  error  assigned  In  this  court  Is 
that  the  lower  court  erred  In  Its  second  con- 
clnslon  of  law  stated  <hi  the  special  finding 
of  facts.  The  second  conclusion  of  law  to 
which  objection  Is  made  by  appellant  la  "that 
plaintiff  Is  not  entitled  to  personal  Judg^ 
ment  against  the  defendant  Solomon  Per- 
ry." 

The  pleadings  hare  been  In  no  way  at- 
tacked, and  It  Is  conceded  that  the  record 
presents  the  question  argued  by  counsel.  By 
the  special  finding  of  facts,  the  court  found 
all  the  tacts  necessary  to  establish  the  lien 
of  the  assessment  upon  appellee's  real  estate. 
The  court  also  made  the  following  finding, 
numbered  18,  In  Its  special  finding  of  facts, 
vis.:  '"That,  within  two  weeks  from  the  date 
of  approval  of  said  final  estimate  and  re- 
port, property  owners  along  the  said  part  of 
aald  street  so  Improved,  and  owning  real  es- 
tate abutting  thereon,  filed  with  the  clerk 
of  said  city  their  contract  and  agreement  in 
wrltli^  In  the  words  and  figures  following, 
to  wit:  The  undersigned,  who  have  been 
respectively  assessed  In  excess  of  $50.00  for 
the  construction  of  North  Harrison  street,  be- 
tween Madison  and  Taylor  streets,  In  the 
city  of  Alexandria,  In  the  county  of  Madison, 
state  of  Indiana,  hereby  severally  promise 
and  agree,  in  consideration  of  having  the 
right  to  pay  their  respective  assessments  for 
said  Improvement  In  installments,  that  they 
will  not  make  any  objection  to  their  respec- 
tive aasessments,  as  to  the  Illegality  or  Ir- 
regularity of  the  aame,  bat  wUl  respectively 
pay  the  said  Installments,  with  Interest 
thereon  at  such  rate,  not  exceeding  six  per 
cent,  as  shall  by  ordinance  or  resolution  of 
the  common  coundl  of  said  dty  be  prescrib- 
ed and  required.  Dated  Oct.  30th,  18»3."* 
Signed  to  this  agreement  and  waiver,  along 
with  others,  appears  the  name  of  appellee. 
The  above  agreement  was  sodi  an  agreement 
a?  the  act  under  consideration  authorizes 
the  assessed  property  owner  to  execute. 
Tliat  part  of  the  act  anthwlztng  the  exe- 
cution of  the  waiver  and  agreement  ts  as 


follows:  "Should  any  one  (tf  sndi  assess- 
ments exceed  the  som  of  fifty  dollara,  tb«i 
If  the  owner  of  the  lot  or  lurcel  of  ground 
against  which  snch  assesmnent  is  made,  If 
he,  vrithln  two  weeks  after  the  making  of 
audi  assessment  shall  promise  and  agree  In 
writing,  to  be  filed  with  the  deife  <a  such 
city  or  town,  and  to  be  spread  of  lecwd  hy 
him,  In  consideration  ot  the  right  to  pay  hts 
or  their  assessment  or  respective  assessments 
In  Installments,  that  they  will  not  make  any 
objection  to  the  illegal!^  or  irregularity  as 
to  their  respective  assessments,  and  will  par 
the  same,  with  Interest  thweon.  at  the  rate 
of  not  scceeding  six  pa  centum  per  urnum, 
as  Shan  by  wdinance  or  reaolutl(m  of  the 
common  council  of  such  city,  or  b<urd  ot 
trustees  of  sudi  town,  be  prescribed  and  re- 
quh^  he  or  they  shall  have  the  benefit  of 
paying  said  assessments  in  ten  annual  te- 
stallmenta  as  hereinafter  provided."  Sectini 
42M,  Bums'  Bev.  St  18M.  As  to  the  agree- 
ment executed  under  this  statute,  we  find  do 
room  for  construction,  other  than  the  ^la 
and  common  meaning  to  be  given  the  worda 
employed.  The  consideration  fbr  the  agree- 
ment la  exinressly  stated,  in  the  language  of 
the  statute,  to  be  *'In  consideration  of  the 
right  to  pay  his  or  their  assessments  In  Ui- 
stallmehta."  For  such  consideration  the  as- 
sessed proper^  owner  agrees:  First  that  be 
will  not  make  any  objection  to  the  iUe- 
gallty  or  irrogularity  of  his  assessment;  sec- 
ond, that  he  will  pay  such  assessment  In 
Installments,  with  Interest  thereon  at  a  rate 
not'  exceeding  6  per  cent  per  annum.  This 
court  held  In  the  case  of  Blchcreek  v.  Moor- 
man, 14  Ind.  App.  370.  42  N.  B.  943,  that  the 
assessed  property  owner  could  not.  after 
signing  the  agreement  contemplated  by  sec- 
tion 4294,  supra,  be  heard  to  question  the 
regularity  of  his  assessment  If  that  part  of 
the  statute  which  permits  the  property  owner 
to  waive  an  Illegal  or  Irregular  act  Is  to  be 
enforced,  Is  It  right  that  his  plain,  unegnivo- 
cal  agreement  to  pay,  founded  upon  a  valid 
consideration  therein  expressed,  should  be 
held  of  no  effect?  We  think  not  Every  de- 
ment of  a  debt  Is  present  The  obllgatiw 
arises  out  of  an  express  contract  It  entitles 
the  creditor  to  receive  from  the  promisor, 
unconditionally,  a  certain  sum  of  money,  the 
amount  ol  which  Is  fixed,  and  Which  tbe 
promisor  Is  under  a  legal  duty  to  pay,  wltli- 
out  regard  to  any  future  contingency.  State 
V.  Hawes,  112  Ind.  328.  14  N.  E.  87;  Major, 
etc.,  V.  GIU,  31  Md.  875.  The  statute  under 
consideratliHi  does  not  nw  does  it  attempt 
to.  create  a  personal  llaUllty  npon  tbe  port 
of  the  property  owner  whose  property  mj 
be  assessed  under  Its  provisions.  It  simplj 
provides  a  way  by  which  the  assessment  ma^ 
be  paid  In  Installments.  It  provides  a  war 
by  which  the  property  owner,  at  his  own 
option,  can  agree  to  pay.  He  becomes  per 
sonally  liable,  not  by  force  ,of  tbe  statote, 
but  by  his  own  agreement  made  after  the 
debt  ^  created,  and  for  a  valuable  considen- 
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ttoo,— the  extension  of  the  time  of  payment 
It  Is  the  history  of  the  growth  of  (^tles  and 
towns  that  the  real  estate  therein  at  times 
rapidly  Increases  In  ralue,  and  at  other  times 
aa  rapidly  decreases  In  value.  The  lots  and 
parcels  of  land  abutting  upon  a  street  may 
be  worth  many  times  the  amount  of  the  as- 
sessments  levied  upon' them  at  the  time  the 
iiniMX)vement  is  made  and  the  assessment 
falls  due,  and  In  a  short  time  thereafter  may 
be  worth  less  than  the  assessment.  But  the 
cost  of  the  ImproTement  is  fixed.  The  con- 
tractor has  already  expended  bis  money.  If 
permitted  to  foreclose  his  statutory  lien  at 
the  time  the  assessment  falls  due,  he  would 
obtain  hla  money;  but  the  owner  of  the 
property,  biy  an  agreement  which  the  statute 
simply  i>ermitB,  defers  the  time  of  payment 
for  10  years.  In  order  to  do  this,  he  agrees 
to  pay  the  debt  We  cannot  hold  that  after 
80  conlaractlng  he  can,  if  his  property  decreas- 
es la  value  to  a  point  where  it  Is  not  worth 
as  much  as  the  debt,  throw  the  assessed 
real  estate,  with  the  resulting  loss,  upon  the 
holder  of  the  debt,  and  thus  escape  the  con- 
sequences of  his  own  act  We  are  satisfied 
that  the  I^slatore  did  not  ho  intend.  In  the 
case  of  QulU  v.  dlty  of  Indianapolis,  124  Ind. 
202,  23  N.  E.  788,  7  L.  B.  A.  681,  cited  by  ap- 
pellee's counsel,  the  question  here  under  con- 
sideration was  not  bef(we  the  court  The  po- 
sition occupied  by  appellee  Is  very  similar  to 
that  of  the  purchaser  of  mortgaged  real  es- 
tate, who  buys  subject  to  the  mortgage.  He 
does  not  incur  a  personal  liability  to  the  bold- 
er of  the  mortgage,  but  when  the  debt  se- 
cured by  the  mortgage  falls  due  he  could, 
by  contract  agree  to  pay  the  debt  if  divided 
into  10  equal  annual  Installments.  No  one 
would  contend  that  such  an  agreement  did 
not  create  a  personal  liability.  In  the  case 
at  bar  we  have  an  agreement  duly  executed; 
such  an  agreement  as  the  statute  expressly 
permits;  a  valid  consideration  expressed 
therein.  We  would  do  violence  to  the  plain 
meaning  of  the  words  employed,  to  hold 
other  than  that  appellee  became  personally 
liable  for  the  amount  of  the  assessment 
against  his  real  estate  by  the  executioD  of 
the  waiver  and  agreement  herein  set  out. 
The  lower  court  erred  in  Its  second  c<hic1u- 
slon  of  law  stated  upon  the  facts  found. 
The  Judgment  Is  reversed,  with  Instmctions 
to  the  lower  court  to  restate  lis  conclusions 
of  lav,  and  render  Judgment  accordingly. 

WILEY,  J.  (dissenting).  I  am  unable  to 
concur  In  the  conclusion  reached  by  the  ma- 
jority of  my  associates  In  the  prevailing 
opinion,  and  I  am  so  firmly  convinced  that 
the  reasoning  which  leads  to  the  conclusion 
Is  fallacious,  and  the  conclusion  Itself  is  er- 
roneoua,  that  I  cannot  forbear  In  expressing 
the  views  which  I  entertain,  and  which 
views,  it  seems  to  me,  are  In  harmony  with 
sound  reason,  and  in  line  with  the  weight  of 
authority  upon  the  subject  Involved.  The 
right  at  a  munldp^ty  to  lay  a  burden  upon 


a  private  property  for  a  public  Improvement 
Is  a  recognized  right  but  that  right  I 
shall  later  show,  rests  upon  the  theory  that 
such  property  thereby  derives  a  benefit  equal 
to  the  burden  imposed.  This  Is  the  whole 
superstructure  upon  which  the  right  rests, 
and,  except  where  the  power  has  been  c<mi- 
ferred  upon  the  municipality  by  express  en- 
actment of  the  lawmaking  power  of  the 
state,  no  attempt  has  ever  been  made  to  cre- 
ate a  personal  liability  against  the  owner; 
and,  In  most  of  the  states  of  the  Union 
where  the  question  has  been  raised.  It  has 
been  held  that  even  such  legislative  enact- 
ment cannot  create  a  personal  liability.  This 
proposition  will  be  elaborated  In  a  subse- 
quent part  of  this  c^lnlon.  As  stated  in  the 
prevailing  opinion,  the  court  bdow  made  a 
special  finding  of  faets,  and  stated  conclu- 
sions of  law  thereon.  The  first  conclusion 
of  law  was  to  the  effect  that  appellant  was 
entitled  to  have  Its  lien  foreclosed,  and  the 
property  sold  to  pay  and  satisfy  the  amount 
of  principal  and  interest  and  attorney's  fecB 
found  to  be  due.  The  second  conclusion  of 
law  was  "that  the  plaintiff  Is  not  entitled  to 
a  personal  Judgment  against  the  defend- 
ants," etc.  Considering  the  Importance  of 
the  question  here  involved,  I  may  be  pardon- 
ed for  a  full  expression  of  my  views,  even 
though  In  doing  so  I  may  embrace  in  the 
opinion  parts  of  the  record  which  appear  In 
the  prevailing  opinion. 

Section  42&4,  Bums'  Rev.  St  18H  makes 
provisions  for  the  payment  of  tatreet  assess- 
ments, at  the  election  of  the  property  own- 
ers, in  10  equal  Installments.  The  right  to  so 
pay  Is  by  statute  made  conditional,  and,  be- 
fore being  granted  such  right  they  are  re- 
quired to  do  certain  things.  In  two  weeks 
after  the  assessment  is  made,  they  must 
agree  In  writing,  which  writing  must  be  fil- 
ed with  the  clerk,  that  (1)  they  will  not  make 
any  objections  to  the  "illegality  or  irregular- 
ity" as  to  the  assessment  made  against  their 
property;  (2)  that  they  will  pay  the  same, 
with  Interest  thereon.  These  are  two  things 
they  must  agree  to,  and,  having  done  this, 
the  time  for  payment  is  extended,  etc.  The 
consideratlen  for  this  waiver,  as  expressed 
In  the  statute.  Is  that  the  property  owners 
will  not  object  to  the  "iUegallty  or  Irregu- 
larity" of  their  respective  assessments,  and 
will  pay  the  same,  with  Interest  As  to 
what  Is  meant  by  the  promise  to  pay,  will 
be  considered  further  on.  When  the  Im- 
provement In  question  was  made,  ai^ellee, 
with  others,  took  the  benefit  of  the  install- 
ment plan  payment  and  executed  and  filed 
with  the  clerk  the  following  waiver  "The 
undersigned,  having  been  respectively  as- 
sessed In  excess  of  for  the  construc- 
tion of  North  Harrison  street  between  Madi- 
son and  Taylor  streets,  In  the  city  of  Alex- 
andria. •  •  •  hereby  severally  promise 
and  agree,  In  consideration  of  having  the 
right  to  pay  their  respective  assessments  for 
said  Improvemept  ttt.lnstallmeQt9i'th4t>they 
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will  not  make  any  objection  to  their  respec- 
tive assessments,  or  to  the  Illegality  or  ir- 
regularity of  the  same,  but  will  respectively 
pay  the  said  installments,  with  interest 
thereon,"  etc.  The  proposition  for  which  ap- 
pellant contends  is  made  manifest  by  the  fol- 
lowing quotation  from  the  brief  of  counsel: 
"The  appellant  seeks  In  this  action  not  only 
to  enforce  the  lien  of  said  assessment,  with 
accrued  interest,  costs,  and  attorney's  fees, 
against  the  appellee's  real  estate,  but  also 
to  procure  personal  judgment  for  said 
amount  against  the  appellee  under  the  terms 
of  said  waiver  and  agreement  so  executed  by 
him,  in  order  to  protect  itself  against  the 
possibility  of  loss  In  case  the  appellee's  real 
estate  should  fall  to  sell  for  a  sum  sufficient 
to  pay  said  claim  and  charges."  In  plain  or 
more  direct  wOTds,  it  is  the  theory  of  appel- 
lant that  by  the  waiver  above  set  out,  of  the 
appellee,  he  became  personally  liable  for  the 
payment  of  the  amount  assessed  against  his 
real  estate.  In  this  connection  I  might  re- 
mark that  appellant,  In  Its  complaint,  refer- 
red to  this  waiver,  and  filed  a  copy  of  it  with 
the  complaint  as  an  exhibit,  yet  the  com- 
plaint Is  not  based  upon  the  waiver,  but  the 
bonds,  and  the  waiver  Is  not  the  foundation 
of  the  action. 

It  is  argued  that  the  waiver  above  set  out 
constituted  a  valid  and  binding  agreement 
on  the  part  of  appellee  to  pay  the  amount  of 
the  assessments  against  his  property,  and 
that  by  such  agreement  he  became  personal- 
ly liable  for  the  amount  assessed.  The  pre- 
vailing opinion  holds  that  this  waiver  did 
constitute  a  valid  and  binding  agreement, 
and  created  a  personal  liability  against  ap- 
pellee. This  is  the  first  time  that  this  ques- 
tion has  been  directly  presented  to  the  courts 
of  this  state  In  its  present  form,  but  I  think 
the  principle  involved  has  been  fully  settled. 
That  part  of  the  statute  for  our  construc- 
tion is  as  follows:  "Should  any  one  of  such 
assessments  exceed  the  sum  of  fifty  dollars, 
then  if  the  owner  of  the  lot  or  parcel  against 
which  said  assessment  Is  made,  may,  if  he, 
within  two  weeks  after  the  making  of  such 
assessments,  shall  promise  and  agree,  in  writ- 
ing, to  be  filed  with  the  clerk  of  such  dty  or 
town,  and  to  be  spread  of  record  by  him  in 
consideration  of  the  right  to  pay  his  or  their 
*  *  *  respective  assessments  in  Install- 
ments, that  they  will  not  make  any  objection 
to  illegality  or  irregularity  as  to  their  respec- 
tive assessments,  and  will  pay  the  same,  with 
Interest  thereon,  *  *  *  he  or  th^  shall 
have  the  benefit  of  paying  said  assessments 
In  ten  annual  installments,"  etc.  This  provi- 
sion of  the  statute  should  be  considered  and 
construed  In  connection  with  the  whole  stat- 
ute r^atlve  to  the  subject-matter  of  which  It 
is  a  part;  for  the  role  prevails  that,  for  the 
purpose  of  arriving  at  the  legislative  intent 
in  the  enactment  of  a  statute,  courts  will 
look  to  the  whole  statute,  and  all  of  Its 
parU.  ParvIn  v.  Wimberg,  130  lud.  561,  30 
N.  B.  790^  IS  L.  R.  A.  776:  Hallway  Go.  T. 


Backus,  133  Ind.  513,  33  N.  B.  421,  18  L.  U. 
A.  729;  Board  v.  Holllday,  150  Ind.  21G,  49 
N.  B.  14,  42  L.  II.  A.  826.  When  so  constmecl. 
I  cannot  believe  that  it  was  the  Intention  of 
the  legislature,  by  enacting  that  part  of  the 
statute  quoted,  to  create  a  personal  liability 
against  the  property  owner  upon  an  assess- 
ment against  his  property  for  a  street  Im- 
provement, or  to  make  It  optional  with  him 
to  create  such  liability.  A  statute  providing 
for  an  assessment  a^nst  real  estate  toe  a 
public  improvement  rests  upon  the  theory 
that  by  the  improvement  the  property  is 
benefited  to  the  extent  of  the  assessment, 
and  that  the  owner  has  received  peculiar 
benefits  which  the  citizens  do  not  share  In 
common.    Quill  v.  City  of  Indianapolis,  121 
Ind.  2&2,  23  N.  B.  788,  7  L.  B.  A.  681;  Heick 
V.  Volght.  110  Ind.  278. 11  N.  B.  806;  Boss  t. 
Stackhouse,  114  Ind.  200,  16  N.  B.  501.  Fol- 
lowing that  part  of  the  statute  under  consid- 
eration is  a  provision  that  any  owner  of  a 
lot,  who  has  been  assessed,  "who  will  not 
promise  and  agree  In  writing,  as  herein  pro- 
vided,  •   •   •  shall  be  required  to  pay  bis 
or  their  assessments  In  full  when  made.'' 
It  Is  also  provided  that  the  contractor  or  bis 
assigns  may  foreclose  his  assessments  as  a 
mortgage  is  foreclosed,  and  that  he  shall  re- 
cover. In  addition  to  the  assessment  wltb 
interest,  all  costs  and  attorney's  fees.  Tbe 
waiver  to  which  we  have  referred  was  evi- 
dently enacted  for  the  benefit  of  the  proper- 
ty owner,  to  the  end  that  the  payment  of  tbe 
assessm«it  against  his  property  should  be 
lightened  as  much  as  poralble,  by  extending 
the  time  of  payment  10  years,  etc.   Tbls,  In 
many  Instances,  would  greatly  lighten  tbt 
burden  of  the  assessment.   To  this  end  tbe 
board  of  trustees  or  the  common  council  or 
the  town  or  city  are  authorized  to  issue  im- 
provement bonds,  by  which  a  fund  may  be 
created  with  which  to  pay  the  contractor. 
The  bonds  thus  Issued  are  required  to  bear 
the  names  of  the  streets  improved,  If  tbe  as- 
sessment Is  for  street  Improvements;  and 
"such  bonds  shall  transfer  to  the  contractor 
and  his  assigns  all  the  right  and  Interest  of 
such  city  or  town  to,  in  and  with  respect  to 
every  such  assessment  and  the  lien  tberebj* 
created  against  the  property  of  such  owners 
assessed  as  shall  avail  themselves  of  the 
provision  of  this  act  to  have  th^r  assess- 
ments paid  in  installments,  and  shall  au- 
thorize such  contractor  and  his  assigns  to 
receive,  sue  for  and  collect,  or  to  have  col- 
lected, any  each  assessments  embraced  in 
any  such  bond,  by  or  through  any  of  tbe 
methods  provided  by  law  for  the  collection 
of  assessments  for  local  Improvements  in- 
cluding the  provisions  of  this  act"  SecUoD 
4207.  Provision  Is  made  in  the  same  section 
whereby  the  owner  of  bonds  may  proceed 
"to  collect  snch  assessments  and  foreclose 
the  lien  thereof   •   *   •   and  shall  recoTer. 
in  addition  to  tbe  amount  of  such  bond 
•   •   *   and  the  interest  thereof,  a  reason- 
able attorney's  fee^  together  witb-  the  cosu 
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of  such  snit"  Section  4296  provides  that 
'^Bucli  bonds,  when  Issued,  shall  transfer  to 
the  owner  thereof,  the  right  and  interest  of 
such  city  or  Incorporated  town  In  and  to 
such  assessments  and  the  liens  thereby  creat- 
ed, with  full  power  to  enforce  the  collection 
thereof  by  foreclosure  or  otherwise  under 
any  of  the  provIsionB  of  this  act"  It  is  sig- 
nificant to  note  In  this  connection  what  this 
statute  transfers  to  the  owners  of  the  bonds. 
The  bonds  are  issued  by  the  town  or  city, 
and  are  primarily  their  property.  They  may 
be  transferred  to  any  person.  There  is  no 
proTlslon  of  the  statute  requiring  the  con- 
tractor to  take  the  bonds  In  payment  of  his 
work,  though  this  la  often  done.  The  town 
or  CII7  may  sell  them  to  any  one,  for  the  pri- 
mary and  sole  object  In  issuing  them  la  to 
raise  money  with  which  to  pay  for  the  Im- 
proTement  Section  4296.  To  the  owner  of 
the  bonda  the  atatnte  transfers  all  the  right 
and  Interest  of  the  town  or  city  in  and  to 
sncb  assessments,  and  liens  thereby  created. 
Section  4296.  It  aeems  to  me  that  by  this 
statute  the  legislature  studiously  avoided 
making  any  provision  for  transferring  to  the 
owner  of  the  bonds  any  personal  liability, 
which,  In  my  judgment,  the  preralllng  opin- 
ion erroneously  holds  was  created  by  the 
waiver  provided  for  in  section  4294.  The 
only  thing  contemplated  by  the  statute, 
wbJch  the  town  or  city  could  transfer.  Is 
their  right  and  interest  In  and  to  the  "assess- 
ments and  liens  created  thereby."  This  sec- 
tion of  the  statute  follows  the  one  providing 
for  the  waiver  and  agreement  to  pay,  and  It 
is  obvions,  therefore,  that  the  legislature  did 
not  have  In  mind  that  It  had  created  a  per- 
sonal liability  against  the  property  owner, 
or  It  would  have  made  provision  for  trans- 
ferring Buch  liability  to  the  bondholder.  It 
follows  from  this  that.  If  there  Is  any  peif- 
sonal  liability,  which  I  affirm  does  not  ex* 
ist,  that  liability  is  In  favor  of  the  town  or 
cl^;  for  the  agreement  (If,  Indeed,  it  may 
be  dignified  by  that  comprehensive  term)  Is 
made  with  the  city  or  town,  and  the  statute 
makes  no  provision  for  Its  parting  with  that 
right 

I  have  referred  to  the  fact  that  street  im- 
provement bonds  go  into  tlie  commercial 
markets  and  are  aold.  They  are  purchased 
by  speculators  aa  an  Investment  Will  any 
one  for  a  mwnent  contend  that  such  bonds 
go  i^n  the  commercial  markets  and  marts 
of  speculation  on  the  faith  of  the  waiver  of 
the  property  owner  that  he  will  not  question 
the  legality  or  regularity  of  the  assessment, 
and  that  he  will  pay  his  assessment  In  10 
equal  Installments?  Certainly  not  Their 
market  value  Is  measured  by  the  assessments 
and  the  lien  created  thereby,  and  the  credit 
of  the  property  out  of  whidi  alone  they  can 
be  collected.  In  many  Instances,  doubtless, 
the  property  owner  Is  wholly  Insolvent  If 
the  waiver  creates  a  personal  liability,  then 
the  owner  of  the  bonds  may  waive  his  right 
to  foreclose  the  lien  of  the  assessment.— the 


only  right  he  is  given  by  statute  by  the 
transfer,— and  sue  directly  upon  the  agree- 
ment to  pay.  He  need  not  resort  to  the  en- 
forcement of  his  lien  In  the  first  instance. 
If  this  can  be  done,  the  future,  to  property 
owners  in  towns  and  cities,  ia  fraught  with 
untold  hardships  and  paved  with  enormous 
evils,  under  the  rule  established  by  the  pre- 
vailing opinion  In  this  case.  It  will  establish 
dass  litigation,  in  that  the  rich  will  be  an- 
noyed by  actions  for  personal  liability,  while 
the  owner  of  the  bonds  will  pursue  the  only 
remedy  contemplated  by  statute,  and  foreclose 
the  lien  of  the  assessment  against  the  prop- 
erty of  the  itoor.  Neither  can  It  be  said  that 
the  contractor  performs  the  work  and  fur- 
nishes the  material  for  the  Improvement  up- 
on the  faith  of  the  statutory  waiver  of  the 
proper^  owner,  for  the  evident  reason  that 
the  work  Is  completed  before  assessment  la 
made,  and  before  It  la  known  whether  the 
property  owner  will  avail  himself  of  the  right 
to  pay  in  Installments. 

Another  provlslcm  of  the  statute  Is  worthy 
ot  notice,  and  goes  far  In  aiding  In  determin- 
ing the  intentlcoi  of  the  legislature  on  the 
question  of  a  personal  liability  of  the  proper- 
ty owner.  As  we  have  seen,  the  statute 
only  authorizes  the  issuing  of  bonds  for  the 
purpose  of  creating  a  fund  out  of  which  to 
pay  for  the  Improvement.  The  lien  created 
by  statute  Is  primarily  in  favor  oi  the  city, 
and  Is  so  dedared  by  the  express  language 
of  the  statute  (section  4268,  Bums'  Rev.  St. 
1894).  The  statute  charges  the  town  or  city 
primarily  with  the  duty  of  collecting  assess- 
ments as  they  become  due.  The  right  and 
Interest  of  the  town  In  and  to  the  assess- 
ments and  the  lien  created  thereby  can  only 
be  transferred  to  the  owner  of  the  bonds. 
While  it  is  the  duty  of  the  municipality  to 
collect  the  assessments  as  they  become  due, 
and  they  are  made  collectible  as  other  tax- 
es, etc.,  the  legislature  wisely  provided  a 
remedy  for  the  bondholder  In  default  of  the 
municipality  to  perform  the  duty  Imposed  up- 
on it  by  statute;  and  it  was  provided  that 
"If  sucti  city  or  Incorporated  town  shall  fall, 
neglect  or  refuse  to  promptly  enforce  and  col- 
lect such  assessments  when  due,  the  owner 
or  holder  of  the  bonds  *  •  •  may  fore- 
close such  Hen  or  liens  as  a  mortgage  Is  fore- 
closed." etc.  The  statute  further  provides 
that  "the  amount  realized  by  the  sale  of  such 
property,  or  the  payment  of  such  assessment 
•  •  •  shall  *  •  •  be  applied  pro  rata 
to  the  payment  of  the  then  outstanding 
bonds."  etc.  If  It  had  been  the  Intention  of 
the  legislature  to  create  a  personal  liability 
against  the  property  owner,  or  make  It  pos- 
sible for  him  to  create  one  against  himself, 
it  would  have  undoubtedly  provided  a  rem- 
edy by  which  such  liability  could  be  enforced. 
The  statute  under  consideration  Is  In  deroga- 
tion of  the  common  law,  and  must  be  strict- 
ly construed.  It  should  be  observed  that  ev- 
ery provision  of  the  statute  looking  to  the 
collection  of  the  assessments  relates  to  who 
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ma7  act  In,  and  the  manner  of,  forecloBlng 
and  enforcing  the  Hen.  No  mention  la  made 
of  a  personal  liability, .  and  no  provision  la 
fooDd  In  the  statute  tot  enforcing  one.  The 
constracttim  given  to  the  statute  by  the  ma- 
jority of  my  associates  can  only  be  sustained 
by  reading  Into  the  statute  something  that 
the  legislature  did  not  put  there,  and  which 
It  seems  evident  from  the  whole  statute  that 
It  did  not  Intend  should  be  there.  So  look- 
ing at  these  several  provisions  of  the  statute, 
and  considering  them  together,  as  we  must, 
it  seems  clear  that  the  only  remedy  given 
to  the  bondholder  by  the  legislature  la  to 
enforce  his  Hen  given  by  the  statute. 

In  Quill  V.  CSty  of  Indianapolis,  supra, 
aittchelt,  0.  3.,  in  discussing  the  provision  In 
regard  to  the  waiver,  said;  "It  Is  apparent 
from  the  connection  in  which  It  occurs  that 
the  above  provision  only  applies  to  those  per- 
sons who,  In  consideration  of  their  rights  to 
pay  their  assessments  In  semiannual  install- 
ments, agree  In  writing  •  •  •  that  they 
will  not  make  any  objection  to  the  legality 
or  regidarlly  of  their  respective  assessments. 
Such  an  agreement  Is  required  by  section  821, 
Elliott's  Snpp.  (section  4294,  supra),  as  a  con- 
sideration upon  which  the  property  owner 
may  receive  the  benefit  of  the  Installment 
scheme  for  which  the  act  provides.  When 
the  worl:  is  completed,  the  properQr  owner 
lias  bis  election  to  refuse  to  sign  the  agree- 
ment provided  for,  and  stand  upon  bis  com- 
mon-law right.  In  respect  to  contesting  the 
validity  of  the  assessment  made  against  blm, 
in  which  case  the  araessments  become  due 
when  made,  or  he  may  waive  any  irregulari- 
ties, and  secure. the  benefit  of  the  ten-years 
time  by  signing  an  agreement  to  that  effect" 
Again  in  the  same  case  It  was  said:  "It  is 
enough  to  say  the  remedy  6t  the  holders  of 
the  bonds  or  certificates  Is  confined  exclusive- 
ly to  the  special  fund  provided  for,  and  to 
tlie  collection  of  assessments  by  enforcing 
the  lien  upon. the  lots  or  parcels  of  ground 
assessed  with  the  costs  of  Improvements. 
•  •  •  If  Ihe  assessment  becomes  delin- 
quent the  remedy  of  the  holders  of  the  bonds 
or  certificates  is  confined  to  the  property." 
By  the'  waiver  as  provided  by  statute  It  seems 
clear  that  Just  three  things  were  contemplat- 
ed: (1)  That  the  property  owner  might  have 
ample  time  in  which  to  pay  the  assessment 
against  his  property;  (2)  that  he  should  be 
precluded  from  questioning  the  legality  or 
regularity  of  the  proceedings  and  assessments 
In  consideration  of  that  right;  (3)  that  he 
should  be  precluded  from  bringing  any  action 
to  restrain  or  enjoin  the  collection  of  the 
assessment  Wats.  St  Liens.  |  1234;  Bich- 
•cre^  T.  Moorman,  14  Ind.  App.  37a  42  N. 
E.  943. 

Our  attention  has  been  called  in  argument 
.to  the  line  of  cases  holding  that  in  an  action 
4o  enforce  a  lien  against  the  right  of  way, 
■etc.,  of  a  railway  company  for  an  assessment 
for  a  public  improvement,  the  courts  may, 
ia  addition  to  a  decree  foreclosing  a  lien. 


render  a  personal  Judgment  against  the 
company.  Counsel  for  appellant  argue  that 
the  principle  they  here  contend  for  ia  fully 
supported  by  those  cases.  I  do  not  think,  so. 
While  It  Is  true  It  has  been  held  that  a  per- 
sonal judgment  may  be  rendered  against  a 
railway  company  tor  an  assessment  ff>r  a 
public  Improvement  yet  it  Is  upon  the  the- 
ory that  it  would  be  against  public  policy  to 
decree  the  sale  of  the  specific  proper^  to 
which  the  lien  attached,  and,  hence,  if  there 
could  be  no  personal  judgment  railway  com- 
panies might  escape  a  just  proportion  of  the 
burden  arising  from  the  system  of  public 
Improvements.  The  rule  Is  well  stated  by 
Rhelnhard,  J.,  In  Railroad  Co.  v.  Walters,  9 
Ind,  App.  684,  37  N.  E.  293,  as  follows:  "The 
only  reason  why  a  personal  judgment  may 
become  a  proper  and  available  remedy  in 
certain  cases  of  this  character,  where  the 
proceeding  Is  against  the  railroad  company 
to  enforce  a  lien  upon  its  railroad  propoly 
and  franchises,  is  that  it  would  be  contrary 
to  public  policy  to  decree  the  sale  of  the  spe- 
cific property  to  which  the  lien  has  been  at- 
tached, and,  as  the  lienor  might  otherwise  be 
left  without  any  remedy  whatever,  equity 
win  In  a  pn^r  case  award  such  lienor  the 
right  of  collecting  the  amount  due  him  by 
virtue  of  the  lien,  In  the  way  of  such  per- 
sonal judgment"  See,  also,  Railroad  Co.  v. 
Bowker,  9  Ind.  App.  428,  36  N.  E.  864.  It  is 
apparent  that  tbe  rule  announced  in  the 
cases  cited  can  have  no  application  here, 
because  In  this  class  of  cases  the  reason  for 
the  rule  fails,  and  where  the  reason  for  the 
rule  fails  the  rule  Itself  must  also  fait 
Counsel  for  appellant  have  also  called  atten- 
tion to  some  cases  in  other  states  where 
judgment  over  against  property  owners  for 
street  and  other  improvements  have  been 
upheld.  I  have  examined  all  the  cases  cited, 
and  extended  my  Investigation  further,  and 
find  that  In  all  such  cases  where  such  Judg- 
ments have  been  rendered  and  upheld  tiiey 
have  been  authorized  by  express  provision 
of  statute.  In  other  words,  the  statutes  cre- 
ated a  personal  liability  against  the  prop- 
erty owner.  But  in  some  of  the  states  stat- 
utes authorizing  a  personal  judgment  against 
the  property  owners  for  a  street  Improve- 
ment have  been  held  unconstltutlonaL  Thus, 
In  Taylor  v.  Palmer,  31  Cal.  240,  It  was  held 
that  that  part  of  the  consolidation  act  of 
San  Francisco  which  makes  the  owner  of  a 
lot  bordering  on  an  improved  street  liable 
for  that  part  of  his  assessment  for  tbe  Im- 
provement of  the  street  which  may  remain 
unpaid  after  a  Hen  has  been  enforced 
against  the  lot  was  unconstitutional.  In 
Craw  V.  Village  of  Tolono,  96  III.  2S5,  a  simi- 
lar act  was  held  unconstitutional.  To  tbe 
same  effect  are  the  following  cases:  Man- 
ning V.  Den,  90  Cal.  610,  27  Pac.  435;  Qty 
of  Raleigh  v.  Peace,  110  N.  C.  32,  14  S.  E. 
521;  Higgins  v.  Ausmuss,  77  Mo.  351;  Nee- 
nan  V.  Smith,  50  Mo.  025;  Macon  v.  Patty. 
67  MiSB.  378;  City  of  Virginia  v.  Hall,  96 
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nL378;  Oaffney  T.  Ooagb,  86  Cal.  104;  Otty 
ot  Seattle  r.  Xesler,  1  Wash.  T.  578;  City  of 
BurlinKton  t.  Quick,  47  Iowa,  222;  Green  t. 
Ward,  82  Va.  334.  Mr.  Beach  (Pnb.  Corp. 
I  118S)  lays  down  the  rale  that  "it  Is  quite 
clear  that;  unless  the  landowner  be  made 
personally  liable  by  statute  for  the  amount 
<a  the  assessment,  it  can  be  collected  only 
out  of  the  property  assessed."  Beferrlng  to 
the  (»ses  where  personal  Judgments  have 
been  authorized  by  statutes  and  upheld  by 
the  court,  the  same  author  says:  "It  is  con- 
tended, however,  by  eminent  text  writers, 
that  this  doctrine  la  opposed  to  the  Tery 
definition  of  a  local  uBessment,  which  Is  a 
burden  upon  the  property  exactly  (as  near 
4U  may  be)  commensurate  with  the  benefit 
conferred,  and  that  other  property  cannot 
t>e  seized  without  violating  the  constitutional 
prorlalon  which  forbids  the  taking  of  prop- 
erty without  compensation."  Judge  Elli- 
ott, In  his  work  on  Roads  and  Streets,  de- 
clare the  rule  to  be  that  In  the  absence  of 
legislative  authority  the  property  assessed  Is 
alone  liable  to  seizure  for  the  amount  as- 
sessed, and  that  the  contractor  cannot  look 
to  other  property.  He  says:  'It  Is  not  easy 
to  perceive  how  the  assessment  can  extend 
beyond  the  property  against  which  it  Is  di- 
rected, since  the  sole  foundation  of  the  right 
to  direct  and  enforce  the  assessment  rests 
upon  the  theory  that  the  land  receives  a  ben* 
■efit  equal  to  the  assessment  If  the  land, 
with  a  superadded  value  given  it  by  the  Im- 
provement,  will  not  pay  the  assessment, 
-there  is  no  constitutional  warrant  to  seek 
payment  of  the  assessment  elsewhere;  for 
the  land  Is  all  that  the  Improvement  can  by 
any  posBlbllltj  benefit,"  etc.  See,  also,  Cool- 
«y,  Tax'n  (2d  Ed.)  647. 

In  the  prevailing  opinion  I  find  this  lan- 
guage: "Under  this  statute  we  find  no  room 
for  constractlon,  other  than  the  plain  and 
-common  meaning  to  be  given  the  words  em- 
ployed." This  language  has  reference  to 
that  part  of  the  statute  providing  for  the 
-signing  of  the  waiver  by  the  property  owner; 
for  It  immediately  follows  that  part  of  the 
-statute  which  is  copied  Into  the  opinion,  and 
no  other  section  of  the  statute  Is  referred 
to.  It  Is  thus  apparent  that  the  majority  of 
my  asaodates  have  determined  the  rights 
of  the  parties  hereto,  and  fixed  a  personal 
liability  upon  the  appellee,  by  a  construction 
placed  upon  a  detached  part  of  a  general 
statute  containing  many  provisions,  and 
without  reference  to  the  universal  rule  of 
■construction,  that  the  statute  and  all  of  Its 
parts  must  be  construed  together.  See  au- 
thorities cited  above.  If  this  were  the  only 
provision  of  the -statute  covering  the  sub- 
ject-matter of  the  question  here  Involved, 
the  construction  put  upon  It  by  the  majority 
of  the  court  would.  In  my  judgment,  be  a 
strained  construction,  In  view  of  the  fact 
tbat  It  Is  abhorrent  to  and  so  out  of  line 
with  the  fundamental  principles  upon  which 
-the  right  of  the  municipality  to  create  sncb 


a  lien  fa  'based.  Wboi  lliese  prlntiples  and 
that  provision  of  the  statute  -whweby  tbe 
right  and  Interest  of  the  tewn  or  city  In  and 
to  the  assessmento  and  the  llena  created 
thereby  are  transferred  to  the  owner  of  the 
bonds,  and  other  portions  of  tbe  statute  to 
which  I  have  referred,  are  considered  to 
gether,  It  seems  to  me  there  Is  no  warrant 
in  reason,  or  upon  any  reasonable  legal  rale 
of  coiMtractlon,  to  give  to  the  statute  the 
meaning  or  constracticm  stated. 

In  the  prevailing  oi^on  It  Is  said:  "If 
that  part  ot  the  statute  vrtilch  permlte  the 
property  owner  to  waive  an  Illegal  w  Ir- 
regular act  Is  to  be  enforced  {1.  e.  after  he  has 
signed  the  waiver  he  will  not  be  permitted 
to  question  the  legality  of  the  proceedings]. 
Is  It  right  that  bis  plain,  unequivocal  agree- 
ment fo  pay,  fbunded  upcm  a  valid  consldora- 
tlon  therein  expressed,  should  be  held  <tf  no 
effect?  We  think  not.  Bvery  dement  irf  a 
debt  Is  present  The  obligation  arises  out 
of  an  express  contract"  This  reasonli^  Is 
Illogical  and  rests  upon  a  false  theory.  Tbe 
consideration  expressed  In  the  statute  for 
the  extension  <rf  the  time  of  payment  Is  two- 
fold: (1)  That  tbe  property  owner  will  not 
make  any  objections  to  the  "Illegality  or  ir- 
regularity" of  the  assessment  against  his 
property;  and  (2)  that  be  will  pay  the  same, 
with  Interest,  ete.  The  prevailing  <^tnlon 
recognizes,  and  so  states,  that  a  part  of  the 
consideration  so  exiwessed  Is  Illegal,  yet  the 
property  holder  may  not  teke  advantage  of 
the  fact  after  he  has  agreed  to  waive  It  So 
we  have  a  consideration  for  an  agreement 
part  of  which  is  illegal,  and  part  of  which 
is  valid.  Is  there  any  way  in  this  cue, 
and  under  the  statute  In  question,  by  which 
the  illegal  and  valid  considerations  are  sus- 
ceptible of  division?  (3fertainly  not  In  such 
case  the  whole  c<ms1deratIon  Cafis,  and  tbe 
agreement  fails.  See  Pierce  v.  Pierce,  17 
Ind.  App.  107.  4«  N.  B.  480.  and  authori- 
ties there  dted.  Nor  can  I  agree  with 
the  statement  that  the  obngatton  arises  out 
of  an  express  contract.  The  waiver  pro- 
vided by  stetute  does  not  possess  an  element 
of  a  contract  The  essoitial  elements  of  a 
contract  are  the  existence  of  two  or  more 
contracting  parties.  There  must  be  a  meet- 
ing of  their  mlnda,  by  which  each  gives  his 
voluntary  assent  to  the  thing  or  things 
agreed  upon,  whlcb  constitutes  the  subject- 
matter  of  the  nnderteklng.  There  mmt  be 
more  than  one  party  to  a  contract  for  no 
one  can  make  a  binding  contract  with  him- 
self. 7  Am.  &  Eng.  Enc.  Law  <2d  Ed.)  pp. 
OS,  99,  and  authorities  dted.  In  tills  case 
there  was  no  one  with  whcan  the  appellee 
could  contract,  and  he  did  not  contract  with 
any  one.  Concede,  however,  tor  the  atgn- 
ment  that  be  did  contract  with  the  munid- 
pality.  The  contract  If  there  was  one,  was 
in  writing,  and  the  right  to  enforce  It  was 
in  the  city;  and  so  far  as  the  record  In  this 
case  shows,  the  city  has  not  parted  with  that 
right  by  assignment  or  transfer,  or  In  any 
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maiuiCT  bnown  to  and  recogolaed  'hj  tbe 
law.  The  atiatnte  makes  no  proTlaloa  for 
assigning  or  transferring  the  contract  to 
anyone.  Tbe  statute  provides  that,  when 
streeMxnproTem«it  trands  are  issued,  they 
shall  transfer  to  tbe  "owner  thereof  all  the 
right  and  interest  of  snch  city  or  inccHrporat- 
ed  town  In  and  to  such  assessments  and  the 
liens  thereby  created."  This  Is  alt  the  mu- 
nicipality Is  authorised  to  transfer.  The 
statute  does  not  la  any  sense  anthorlze  the 
owner  or  holder  of  the  bonds  to  proceed  to 
collect  them  by  a  suit  at  law  and  obtain  per- 
sonal judgment,  but  only  confers  upon  such 
owner  "full  power  to  eatoxce  tbe  collection 
thereof  by  foredosure." 

In  tbe  pteTaillng  opinion  It  Is  said:  "He 
[the  property  owner]  becomes  personally  lia- 
ble not  by  force  of  the  statute,  but  by  his 
own  agreement,  made  after  tile  debt  'Ib  cre- 
ated, and  for  a  valuable  consideration,— the 
extmslon  of  the  time  of  payment."  Tbe  fal- 
lacy of  this  statement  Is  apparent,  for  the 
reason  that  It  Is  based  upon  the  theory  that 
an  assessment  against  real  estate  for  a  street 
improrement  creates  a  debt  against  the  own- 
er. It  Is  not  now.  and  never  has  been,  tbe 
rule  that  such  assessments  .create  a  debt 
against  the  ownw  of  the  property.  It  does 
not  possess  the  ^mente  of  a  debt  An  as- 
sessment thus  made  CTeates  a  Uen  against 
the  property,  but  nothing  more,  and  so  It 
has  always  been  held.  So  It  Is  plain  that  the 
property  owner  could  not  agree  to  pay  a  debt 
that  did  not  exist,  for  there  would  be  noth- 
ing to  pay,  and  no  consideration  for  the 
agreement.  Attaitiim  Is  called  In  the  pre- 
vailing opinion  to  the  varying  values  In  real 
estete  hi  cities  and  Incorporated  towns,  and 
it  is  suggested  that.  If  a  bondholder  Is  per- 
mitted to  foreclose  his  statutory  lien  when 
the  assessment  faUa  due,  be  wQl  obtain  the 
mtmey,  while,  If  the  property  ownw  avails 
himself  of  tbe  right  to  pay  In  Installments, 
his  pn^ierty  may  decrease  In  ralue,  and  the 
owatx  of  the  bonds  be  nnable  to  secure  bis 
mimey  foreclosure.  I  am  nnable  to  see 
any  force  In  tbte  argument  It  ti  a  complete 
answer  to  It  to  say  (1)  that  the  improvemoit 
is  not  made  on  the  fidtb  of  the  waiver  and 
agreement  to  pay  in  Installments;  and  (2)  that 
It  oftener  occurs  tiiat  the  property  Increases 
Instead  of  decreases  hi  value.  The  very  Im- 
provement  Its^  Is  an  added  value  to  tbe 
property,  and  tbe  rl^t  to  assess  the  prop- 
erty for  the  Improvement  resto  upon  that 
fact 

Recurring  again  to  tbe  case  of  Quill  v.  City 
of  Indianapolis,  supra,  it  is  important  to  note 
the  force  of  the  language  used  and  the  ques- 
tions there  decided.  In  that  case  it  was 
sought  to  hold  the  city  liable  for  the  bonds 
Issued  by  it  for  a  street  improvement,  and  It 
was  held  that  It  was  not  liable.  The  decision 
rested  upon  the  doctrine  that  the  city,  In 
issuing  the  bonds,  did  not  thereby  create  a 
debt  against  It  It  was  held  that  it  Is  essen- 
tial to  the  idea  of  a  debt  that  an  obligation 


should  have  arisen  ont  ot  tk  cmtraet,  express 
or  implied,  which  oititles  tbe  holdos  thoe- 
of,  tmcondlUonally,  to  receive  from  the  prom- 
isor a  sum  of  money  which  tbe  latter  Is 
under  a  legal  or  moral  duty  to  pay,  without 
regard  to  any  foture  contingency.  While 
the  exact  Question  here  involved  was  not 
present  In  that  case,  the  principle  here  nnder 
ccmsideratim  was  fairly  settled  adversely  to 
the  conclusion  reached  by  the  majority  of  my 
associates.  ^Htchell,  0.  *T**^'^'^g  fw  the 
court,  said:  "The  remedy  of  the  holders  at 
the  bonds  or  certificates  Is  confined  ezdn- 
stvely  to  tbe  special  fund  provided  for,  and 
to  the  collection  of  assessments  by  enforcing 
the  lien  upon  the  lote  or  parcels  of  ground  as- 
sessed with  the  cost  of  the  ImprovemeDt" 
In  that  case  property  owners  took  advantage 
of  the  {ffovlsion  of  the  statute  to  pay  their 
assessments  In  Installments.  What  did  tiie 
learned  judge  mean  by  saying  that  the  hold- 
ers of  the  bonds  <a  certUlcates  were  "con- 
fined exclusively,"  etc.  It  can  have  but  oae 
meaning,  and  that  Is  that  the  bondholder  has 
but  one  remedy;  ,1.  e.  to  look  to  the  special 
fund  provided  tor  by  statute,  or  foreclose  his 
lien.  This  Is  made  plabier  by  what  foUows, 
where  it  Is  held  that  the  b<mds  go  ont  with 
the  absolute  credit  of  the  property  upon 
which  they  are  made  a  Hen. 

To  my  mind,  it  Is  clear  that  the  legislature, 
from  tiie  whole  scope  of  the  act  nnder  cod- 
sideratitm,  did  not  contemplate  that  a  prop- 
erty owner,  In  signing  the  waiver  provided, 
whereto  he  was  to  have  the  right  of  par- 
ing his  assessment  In  installments,  would  cre- 
ate against  himself  a  personal  UablU^.  As 
I  have  above  demonsteated.  tbe  stetnte  does 
not  make  any  provision  for  the  htdder  of 
tbe  b<mds  to  sue  tbe  property  owner  In  per 
Bonam,  and.  If  It  was  the  Intention  ttf  tbe 
legislature  tiiat  so  radical  a  departure  should 
be  Injected  Into  the  act  it  would  have  «• 
pressed  It  In  unmistakable  language;  Uy 
conclusion,  therefore.  Is  that  aM>elIee,  Ferry, 
did  not  create  any  personal  liablllly  ai^fast 
himself  by  signing  the  waiver  and  f^rewient 
set  out  In  the  complaint  and  hence  I  ludd  tbe 
second  conclusion  of  law  was  correct  and 
the  judgment  should  be  affirmed. 

BLACK,  J.,  concurs  In  the  conclusion  ex- 
pressed In  the  dissenting  opinion  of  WIIAI, 
J. 


(M  Xnd.  App.  m 

YORK  MFG.  CO.  v.  BONNHLL  et  il. 

(Appellate  Court  of  Indiana.    May  29,  1900.) 

RALES— PURCHASER'S  VBNDEB  —  BRBACH  OF 
WARRANTY  —  JUDGMENT  —  MISJOINDER  - 
SUBSEQUENT  WARRANTY  —  WATVHR  —  PIT- 
HENT— RENEWAL  OF  NOTES. 

1.  Where  three  joint  contractors  exeealA 

notes  in  payment  for  an  Ice  machine,  and  thei' 
after  a  fourth  person  acquired  an  Interest  i 
the  machine,  and  the  four  signed  a  note  in  ri 
newal  of  one  of  the  old  notes,  such  fourth  per 
son  is  a  party  to  the  contract  of  warranty,  am 
entitlod  to  enforce  it  jointly  with  the  others. 

2.  The  rendor  of  an  ice  machine  gave  a  writ 
ten  warranty  that  for  every  ton  of  coal  i. 
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would  prodDce  a  certain  qnantitr  of  Ice.  Upon 
a  test  It  failed  to  produce  that  result,  and  Ten- 
dees  refused  to  accept  It.  Vendor  then  ver- 
bally agreed  that,  if  rendces  wonld  make  a 
cash  payment  on  the  purchase  money,  and  ex- 
ecute notes  for  the  balance,  he  wonld  make  the 
machine  comply  with  the  warranty.  Held,  that 
an  acceptance  by  vendees  of  the  verbal  offer 
was  not  a  waiver  of  the  written  warranty,  but 
constituted  a  reaffirmanee  thereof,  and  ven- 
dees were  eotlUed  to  sue  ftw  a  breach  ot  the 
written  warranty. 

8.  A  vendee  of  an  ice  machine  which  his  ven- 
dor had  warranted  is  entitled  to  urge  a  breach 
of  such  warranty  as  a  defense  to  a  suit  by  the 
vendor  agraliut  blm  on  the  purchase-price  notes, 
althoosh  he  has  sold  the  machine  to  another. 

4.  The  payment  by  a  vendee  of  the  purchase 
price  of  an  ice  machine  in  cash  and  by  a  renew- 
al of  the  original  purchase-price  notes  did  not 
constitute  a  waiver  of  a  breach  of  warranty  of 
such  machine,  and  he  was  entitled  to  urge  such 
breach  as  a  defense  in  a  suit  upon  such  renewal 
Dotes, 

Appeal  from  circuit  court.  Fountain  county; 
Joseph  M.  Babb.  Judge. 

Action  by  York  Manufacturing  Company 
against  John  R.  Bonnell  and  others  on  pur- 
chas^nHHiey  notes.  Frmn  a  Judgment  In 
favor  of  defendanti,  plaintiff  appeals.  Af- 
firmed. 

U.  W.  Bmner,  Lucaa  Nebeker.  and  Dan. 
W.  Slmma,  tm  aroellant  Crane  ft  Anderson, 
for  sppdleee. 

HENLEY,  J.  This  acdon  was  commenced 
by  the  appellant  against  appellees  John  R. 
Bonnell,  William  B.  Nash,  James  T.  Layman, 
and  Robert  P.  A.  Berryman  on  a  promissory 
note.  The  onnplalnt  was  in  one  paragraph. 
Appellees  answered,  admitting  their  liability 
opon  the  note  for  the  principal  sum  and  in- 
terest and  for  attorney  fees,  as  charged  In 
the  complaint  Appellees  also  filed  a  counter- 
claim. Appellant's  demurrer  to  the  counter- 
claim was  overruled.  An  answer  in  four 
paragraphs  was  filed  to  the  cowiterclalm,  the 
third  paragraph  being  a  general  denlaL  Ap- 
pellees demurred  to  the  first,  second,  and 
fonrtb  paragraphs  of  answer,  and  the  court 
sustained  the  demurrer  to  the  first  and  fourth 
paragraphs,  and  overruled  it  as  to  the  second. 
The  cause  was  tried  by  a  Jury,  and  a  verdict 
returned  in  favor  of  appellees  for  ¥^27.50  on 
the  counterclaim;  and,  over  appellant's  mo- 
tion for  a  new  trial.  Judgment  was  rendered 
in  faTor  of  appellees  for  that  amount;  the  re- 
sult of  the  action  being  that  appellant's  en- 
tire claim  was  defeated,  and  appellees  recov- 
ered the  amount  of  the  Judgment  In  addition. 
Appellant  has  assigned  as  error  the  action  of 
the  lower  court  in  overruling  the  demurrer  to 
the  counterclaim,  In  sustaining  the  demurrer 
to  the  first  paragraph  of  the  answer  to  the 
counterclaim,  in  sustaining  the  demurrer  to 
the  fourth  paragraph  of  the  answer  to  the 
counterclaim,  and  In  overruling  the  motion  for 
a  new  trial  All  the  alleged  errors  assigned 
are  properly  presented  by  the  record.  The 
counterclaim  is  based  upon  an  alleged  breach 
of  varran^  In  the  sale  of  certain  machinery 
for  the  manufacture  ot  artlflcUI  Ice.  The 


sale  was  made  to  appellees  Bonndl,  Nasb, 
and  L^mao.  Appellee  Berryman,  who  was 
not  a  party  to  the  original  contract  of  pur- 
chase, afterwards  bought  an  Interest  In  the 
ice  plant  and  business,  and.  as  Is  alleged 
in  the  counterclaim,  there  was  assigned  to 
him  at  the  time  of  his  said  purchase  an  In- 
terest in  all  contracts  which  appellees  Bonnell, 
Nash,  and  Layman  had  with  appellant.  Ap- 
pellees' counterclaim  waa,  in  substance,  that 
appellant  sold  to  appellees  Bonnell.  Nash,  and 
Layman  a  machine  for  making  ice  at  an 
agreed  price  of  $11,000,  and  by  written  war- 
ranty contracted  that  said  machine  would 
make  4%  tons  to  S  tons  of  ice  by  the  use 
of  1  ton  of  coaL  Upon  the  completion  ot 
the  plant,  a  test  run  was  to  be  made  to  dem- 
onstrate that  It  compiled  with  the  contract. 
The  test  run  showed  that  the  machine  did  not 
satisfy  the  warranty,  and  the  purchasers  re- 
fused to  accept  It,  or  to  pay  the  purchase 
price.  Appellant  then  agreed  that  if  the  pur- 
chasers would  pay  the  cash  payment  stipu- 
lated In  the  contract  and  exeente  their  notes 
for  the  balance,  appellant  would  make  the 
plant  produce  the  results  as  stated  In  the 
original  contract;  and  thereupon  said  purchas- 
ers paid  the  cash  payment  and  executed  their 
notes  for  the  balance.  It  Is  then  alleged 
that  soon  after  said  cash  payment  was  made, 
and  the  notes  executed  for  the  balance,  ap- 
pellees Bonnell  and  Layman,  with  the  knowl- 
edge and  consent  of  f^pellee  Nash,  sold  a 
one-third  Interest  In  said  machine  and  plant 
and  sold  and  assigned  a  one-third  Interest 
In  said  contract  with  appellant  to  appellee 
Berryman,  and  that  after  said  sale  to  Berry- 
man, appellant  took  the  note  sued  on  In  this 
action,  executed  by  all  the  appellees,  In  re- 
newal of  one  of  the  notes  given  by  appellees 
Bonnell,  Nash,  and  Layman.  The  breach  of 
the  warranty,  with  the  resulting  damage,  is 
alleged  at  great  length  and  particularity. 

Counsel  for  appellant  contend  that  appellee 
Berryman  is  not  a  party  to  the  contract  and 
warranty;  that  he  baa  no  right  to  set  up  a 
breach  of  this  contract  as  a  cause  of  action 
against  appellant;  that  only  appellees  Bon- 
nell, Nash,  and  Layman  can  claim  the  benefit 
of  said  contract;  and  that,  the  counterclaim 
being  Joint  as  to  all  the  appellees,  and  being 
bad  as  to  Berryman,  It  Is  bad  as  to  all  the 
appellees.  If  the  counterclaim  Is  bad  as  to 
appellee  Berryman,  the  position  assumed  by 
counsel  Is  correct  We  think  appellee  Berry- 
man had  an  equal  right  with  the  other  ap- 
pellees to  the  tHjneflt  of  the  contract  of  war- 
ranty. He  was  a  principal  upon  the  note 
to  appellant  r^resentlng  a  debt  growing  out 
of  the  same  contract  which  he  claims  th9 
right  to  enforce  as  against  appellant  Our 
supreme  court  have  held  that  a  counterclaim 
closely  corresponds  to  the  cross  bill  of  the 
old  chancery  practice.  Standley  t.  Insurance 
Co..  95  Xnd.  264;  Douthltt  v.  Smith,  69  Ind. 
468.  The  averments  of  the  counterclaim  bring 
i^ellee  Berryman  within  the  equitable  rule 
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annoanced  In  Brewer  t.  Norawas,  17  N.  J. 
Ed.  21U,  wbete  It  Is  aid:  "Whenerer  It 
is  necessary  to  effect  a  clear  equity,  or  to 
prevent  Irremedlal  icjostlce.  tbe  set-off  will 
be  allowed,  though  the  debts  are  not  muta- 
aL"  And  within  the  rule  announced  In  the 
followl]^  Indiana  cases:  Carter  t.  Compton, 
7»  Ind.  HI;  Keigtatley  x.  Walls,  27  Ind.  384; 
Cosgrove  r.  Cosby,  86  Ind.  511.  See,  also, 
Lindsay  r.  Jackson,  2  Paige.  581.  The  con- 
clusion reached  Is  also  sustained  by  the  rea- 
soning In  the  case  of  Sinker  t.  Eldder,  123 
ind,  528,  21  N.  £.  341.  This  was  an  acUon 
brought  by  Kidder  against  Sinker,  Davis  dc 
Go.  for  damages  for  breach  of  warranty  In 
the  sale  of  certain  machinery.  It  appeared 
that  the  machinery  was  sold  and  delivered  to, 
and  contract  of  sale  made  with,  the  firm  of 
Kidder  Bros.  Wright  L.  Kidder  sold  and 
transferred  his  Interest  in  the  firm  to  his 
brother,  Willard  Kidder,  who  commenced  the 
action.  It  was  urged  by  counsel  for  appel- 
lant tliat  appdlee  could  not  maintain  the  ac- 
tion for  breach  of  the  warranty  for  the  rea- 
son that  the  warranty  was  made  to  Kidder 
Bros.,  and  that  a  warrant  of  personal  prop- 
erty could  not  be  transferred  to  a  person  not 
a  party  to  the  contract  In  disposing  of  this 
question,  the  supreme  court  say.  In  regard  to 
the  relationship  of  members  of  a  firm  to  the 
contracts  of  a  firm:  "But  let  us  consider  the 
question  a  little  further.  If  the  firm  is  the 
entity,  and  not  the  members  thereof;  if  the 
firm  of  Kidder  Bros,  bad  been  composed  of 
three  members  when  the  contract  was  made, 
and  one  of  the  members  thereof  had  dropped 
out,  and  the  business  continued  without  any 
cbange  In  the  firm  name,— then  there  could 
be  no  question  but  that  the  appellant  would 
hare  been  liable  to  the  firm  composed  of  two 
members;  and,  if  this  is  to  follow,  then,  If 
the  appellee  had  continued  to  carry  on  busi- 
ness in  the  firm  name  after  he  ttought  Wright 
L.  Kidder's  Interest,  the  entity  of  Kidder  Bros, 
would  still  have  been  In  existence,  and,  that 
being  true,  the  firm  could  liave  maintained 
the  action  the  same  as  If  a  member  ot  the 
firm  had  not  dropped  out.  This  conclusion 
must  follow  if  the  members  of  a  firm  are 
not  parties  to  contracts  in  the  firm  name.** 

It  Is  further  argued  that  the  original  war- 
ranty ceased  to  exirt  when  the  plant  was  ac- 
cepted and  the  payments  arranged,  and  that 
nothing  was  left  but  the  verbal  warranty  made 
at  that  time.  The  averments  of  the  counter- 
claim applicable  to  this  question  are  as  fol- 
lows: 'That  at  the  expiration  of  said  trial 
run  plaintiff  admitted  and  conceded  that  It 
took  mote  than  one  ton  of  coal  to  make  4^ 
to  B  tons  of  Ice,  and  promised  and  assured 
these  defendants  that,  if  they  would  pay  the 
cash  payment,  and  execute  the  notes  required, 
and  accept  the  plant  and  machine.  It  would 
make  the  machine  and  plant  produce  4^  to 
5  torn  of  ice  to  one  ton  ot  coal,  and  wonld 
make  it  produce  the  required  results  as  stip- 
ulated in  satd  original  contract:  and,  if  the 
plant  and  machine  did  not  produce  4^  to  C 


t<Hit  oC  Ice  to  eadi  ton  ot  coal  naed,  the  plain- 
tiff wotild  make  it  all  right,  and  rtimburse 
these  defendants."  Under  the  above  aver- 
ments a  new  warranty  was  not  substituted 
for  that  contained  in  the  original  contract. 
It  was  simply  a  reafflrmance  of  the  original 
warranty.  The  case  of  Aultnuin  &  Taylor 
Co.  V.  Hefner.  67  Tex.  S5.  2  S.  W.  861,  is  hi 
point  In  the  case  referred  to,  the  supreme 
court  ot  Texas  say:  "The  agents  ot  the  ap- 
iwllant  came  to  Hefner's  place,  and  asked  btm 
to  execute  notes  as  contemplated  by  the  order 
on  which  the  machinery  was  sent  out  This 
Hefner  at  first  declined  to  do,  for  the  reasoa 
that  the  machinery  was  not  such  as  was  re- 
quired by  the  warranty.  This  agent  how- 
ever, insisted  that  the  machine  would  perform 
the  work  It  vras  warranted  to  do,  and  stated 
that  If  White  could  not  make  It  do  so,  be 
would  send  a  person  from  Dallas,  who  should 
make  the  machinery  operate  as  it  was  war- 
ranted to  do.  With  the  understanding  and 
promise  that  this  would  t>e  done.  Hefner  ex- 
ecuted the  notes  and  mortgage  sued  on*  and 
continued  in  the  possession  ot  the  machineiy. 
*  *  *  The  acts  and  declaratkHi  of  the  ap- 
pellant's agent  at  the  time  he  took  the  notes 
and  mortgage  created  no  new  obligation,  and 
only  go  to  show  that  there  was  no  waiver  of 
the  warranty  in  receiving  the  machineiy  aft- 
er it  had  been  tested,  and  found  to  be  not 
as  It  was  warranted  to  be."  The  sale  of  the 
machine  did  not  bar  appellee's  right  <rf  action 
for  a  breach  of  the  warranty.  The  lower 
court  did  not  err  In  OTurollng  flie  demumr 
to  the  counterclaim. 

It  Is  next  insisted  that  the  low^  covrt  err- 
ed in  sustaining  i^ipellee's  demurrer  to  tbe 
first  and  fourth  paragraphs  of  answw  to  tbe 
counterclaim.  Much  of  what  we  have  said 
in  dl^Mslng  of  the  question  as  to  the  suf- 
ficiency of  the  counterclaim  Is  arollcable  to 
the  questions  raised  upon  tbe  demturer  to  tbe 
answers.  Appellees  might  have  purcliased 
tbe  machine,  and  paid  the  full  purchase  price 
in  cash,  or  given  their  note  in  payment  It 
does  not  matter  how  the  payment  may  bare 
l>een  made,  nor  does  it  matter  if  the  note 
given  in  payment  has  been  renewed;  if  tiiete 
has  been  a  breach  of  the  warranty  lutdEf 
which  tbe  machine  was  sold,  the  fact  that  tlie 
purchase  price  has  been  paid  does  not  amotmt 
to  a  waiver  of  the  right  to  an  action  for  Eudi 
breach.  Nor  do  the  facts  averred  hi  tbe 
fourth  paragraphs  of  answer  amount  to  an 
estoppeL  They  do  not  show  fraud,  or  aa- 
duct  amounting  to  fraud,  upon  the  part  of  ap- 
pellees, and  there  can  be  no  e8t(q>pel  by  in- 
ference. Tinsley  v.  Fruits,  20  Ind.  App.  S81. 
51  N.  E.  Ill,  and  cases  dted. 

It  is  complained  that  the  court  emd  in  re- 
fusing to  give  certain  instructions  to  tiie  Jnrj 
asked  by  appellant  We  have  earrfuUy  ex- 
amined the  Instructions  given  by  the  conrL 
They  fully  and  fairly  aver  the  issues  made  ani 
tbe  evidence  admissible  thereunder.  Tbere 
was  no  eiroT  In  reusing  the  instmctlont  ask- 
ed by  appellant   The  evidence  upon  ail  ma- 
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(erial  CactB  Biirports  the  JudgmeoL  We  find 
00  error  tor  whicb  the  judgment  ihoiild  be 
cBTuaed.  Judsmeat  affirmed. 


06  Ind.  App.  1H> 
INDIANA  NATURAL  A  ILLTTMINATTNa 
GAS  CO.  V.  McUATH.i 

(Appellate  Court  of  Indiana.  June  6,  1900.) 

OAS— PIPES  ON  HTOHWAY  —  SUFFICIENCY  OV 
COMPLAINT  —  CONTRIBUTORY  NEGLIGBNCB 
—INCONSISTENT  SPECIAL  FINSINOS. 

1.  A  complaint  is  suffldent  vhich  atatestbat 
defendant  negligently  maintained  a  natural  gai 
pipe  on  the  top  of  the  ground  on  a  public  high- 
way. Bad  allowed  it  to  oe  covered  by  gi-aas  and 
weeds,  and  that  plaintiff,  in  the  exercise  of  due 
care,  without  knowiog  of  such  pipe,  while  go- 
ing  from  the  highway  Into  a  field,  with  a  triic- 
tion  engine,  ran  orer  and  broke  such  piite, 
and  was  iojored  by  an  explosion  cansed  b^  tbe 
saa  being  Ignited  from  tbe  fire  In  tbe  engine. 

2.  It  is  unlawful  to  lay  a  natural  gas  pipe 
on  the  snrface  of  a  highway,  and  the  person 
maintaining  it  ia  liable  for  an  Injory  resulting 
therefrom,  even  if  the  particular  injury  could 
not  baw  been  foreseen. 

3.  When  special  findings  are  Inconsistent  wUb 
each  other,  the  general  rerdlet  will  be  permit- 
ted to  stand. 

4.  A  natural  gas  pipe  on  tbe  surface  of  a 
highway  had  been  there  for  years,  and  waa  coT- 
erid  by  crass  and  weeds.  Plaintiff,  who  was 
not  a  resident  of  the  neighborhood,  was  Injar- 
ed  Iqr  an  explosion  caused  by  taking  a  traction 
engine  over  the  pipe  in  order  to  make  a  turn 
to  enter  a  field  on  the  other  side  of  the  high- 
way. He  sent  one  of  his  employes  ahead  to  ex- 
amioe  tbe  way  before  he  entered  the  field.  Tbe 
evidence  was  In  conUict  as  to  plaintiflTs  knowl- 
edge of  existence  of  such  gas  pipe.  Held  suffi- 
cient to  sucitaln  a  finding  that  plaintiff  was 
not  guilty  of  contributory  negligence. 

Appeal  from  circuit  court,  Tipton  county; 
W.  W.  Moont,  Judge. 

Action  by  John  H.  McMath  against  tbe  In- 
diana Natural  &  IllumlDatlng  Gas  CJompany 
for  personal  Injuries.  From  a  judgment  in 
favor  of  plaintiff  and  an  order  denying  a  mo- 
tion for  a  new  trial,  tbe  defendant  appeals. 
Affirmed. 

John  O.  Farber  and  Wangh,  Kemp  ft 
Wanffh,  for  appellant  Uc&fath  ft  Btahl,  for 
appellee. 

BIACK;  J.  The  comi^lat  of  the  appellee 
against  tbe  appellant  showed  that  the  latter, 
on  the  10th  of  October,  18B6,  and  ftor  a  long 
tiDM  prlffiT  thereto,  unlawfully  and  negligent- 
ly maintained  one  of  Its  lines,  about  one- 
balf  inch  In  diameter,  throi^h  which  gas  was 
bdng  transmitted  to  Its  customers  in  Tip- 
ton county,  on  top  of  the  ground  In  snd  up* 
on  a  public  highway  mnning  east  and  west, 
at  a  point  about  three-fourths  of  a  mile 
ziorth  and  one-half  a  mile  east  of  the  town 
or  Tillage  of  Bkln,  In  said  county.  In  such 
a  manner  as  to  obstruct  the  highway,  and 
BegHgeolly  permitted  the  weeds  and  grass  to 
grow  orer  and  obscure  tbe  main  from  the 
view  of  the  appellee  and  the  tmrellng  pub- 
lic; that  on  sold  day  fbe  appellee  waa  trav^ 
eUng  iQKm  and  along  said  highway  with  a 
traction  enirine  wjth     clow  haUer  attaeb- 


ed,  and  it  became  necessary  for  him  to  turn 
from  said  highway  into  a  clover  field  ad- 
jacent thereto;  that  In  passing  from  said 
highway  to  said  field,  although  using  alt  due 
care  aad  caution  therein,  he  ran  bta  engine 
over  said  main  at  a  point  in  said  highway 
where  the  same  was  unlawfully  maintained 
as  aforesaid,  and  where  It  was  obscured  from 
his  view,  and  be  did  not  see  It;  tliat  It  was 
covered  up  and  bidden  by  weeds  aod  grass, 
which  were  negligently  permitted  to  grow 
over  It  as  aforesaid;  that  be  bad  no  knowl- 
edge of  the  existence  of  said  main  In  and 
upon  said  highway  at  said  point,  aod,  being 
without  fault  or  negligence  on  his  part  in 
runntng  said  engine  over  said  main,  the  same 
was  thereby  crushed  by  said  engine,  from 
which  the  gas  escaped,  and  ignited  from  the 
fire  In  tbe  fire-box  of  said  engine,  and  there- 
by caused  an  explosion;  that,  by  reason  of 
said  explosion,  the  appellee's  arm.  bands, 
face,  ears,  and  eyes  were  badly  burhed,  per- 
manently Injuring  bis  arm,  hand,  and  eyes, 
and  causing  great  physical  and  mental  shock, 
from  which  he  bae  not  yet  recovered  and 
may  oevM  recover, — all  of  which  was  with- 
out fault  or  negligence  on  tbe  part  of  the 
appellee;  that  by  reason  of  tbe  premises  be 
has  been  damaged  in  the  sum  of  $5,000,  for 
which  be  demands  judgment  The  appel- 
lee's motion  to  make  the  complaint  more 
speclflc  aud  bis  demurrer  thereto  for  want 
of  sufficient  facts  were  overruled.  There 
was  an  answer  in  denial,  sod  a  trial  by  jury 
In  tbe  court  below,  to  which  the  venue  had 
been  changed  from  tbe  Clinton  circuit  court 
resulted  in  a  general  verdict  for  the  appel- 
lee for  7500.  the  jury  returning  also  answers 
to  Interrogatories.  Tbe  appellaufs  motion 
for  judgment  upon  tbe  interrogatories,  and 
the  answers  of  tbe  jury  thereto,  and  Its  mo- 
tion for  a  new  trial,  were  overruled,  and 
Judgment  was  rendered  on  the  verdict 

The  complaint  though  Its  form  might  have 
been  Improved,  stated  a  cause  of  action  with 
sufficient  deflnlteneas.  In  Power  Co..  v.  Leap, 
180  Ind.  448,  452,  80  N.  B.  S7,  29  L.  B.  A. 
342,  It  was  said  to  be  a  violation  of  the  law 
to  lay  natural  gas  idpe  upon  s  public  high- 
way; that  whatever  might  be  said  as  to  the 
right  to  Isy  gas  pipe,  or  other  pipe,  hi  cov- 
ered trenches  along  the  highway,  after  due 
permission  obtained  from  the  propw  author- 
ity, the  pipe  being  so  laid  as  not  In  any  man- 
ner to  obstruct  the  highway  or  endanger  pub* 
lie  travel,  there  could  be  no  question  that  It 
was  uDlawfDl  to  occupy  the  surface  of  the 
highway  as  was  done  In  tiist  case.  The 
public  roads,  tree  from  any  obstruction  to 
travel,  are  solely,  and  from  fence  to  fence, 
for  the  nae  of  tbe  trarellhg  publla"  It  Is 
not  necessary  to  a  recovery  In  so^  a  case 
that  the  particular  Injury  should  be  foreseen 
which  In  fact  occurred,  but  It  Is  suffldent  If 
It  wns  to  be  expected  reasons  biy  that  injury 
might  occur  to  some  peraou  exercising  a  legal 
right  In  an  ordinarily  caieful  manner.  Rail- 
way Co.  T.  Tnwbctdc^  120  Ind.  801.  SftSy  26 
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N.  E.  64.  It  !■  a  nuisance  and  unlawful  to 
place  and  keep  or  leave  contlonously  In  a 
public  highway  anything  v/hicb  either  Im- 
pedes or  endangers  public  travel.  This  rule 
applies  to  the  whole  width  of  the  highway, 
and  not  merely  to  a  worn  portion  of  It  com- 
monly used  tut  passage.  Prlvilegea  which. 
If  usurped  by  a  great  number  of  persons  or 
corporations,  would  change  the  road  from  a 
public  easement  to  a  mere  special  beneQt  or 
coDTenlence  to  such  usurpers,  are  not  law- 
ful for  any  of  tiienl.  The  uses  must  be  con- 
sistent with  the  contlDued  use  of  the  road, 
and  every  part  thereof,  as  a  passageway  by 
all  persons  exercising  ordinary  care. 

The  special  averments  of  fact  In  the  com- 
plaint were  not,  as  claimed  on  behalf  of  the 
appellant,  necessarily  Inconsistent  with  the 
general  avermente  of  want  of  contributory 
negligence  on  the  part  of  the  appellee. 

In  discussing  the  action  of  the  court  In 
overruling  the  api)ennnt's  motion  for  Judg- 
ment upon  the  special  flndlugs  of  the  jury, 
counsel  for  appellant  coatcnd  earnestly  that 
the  answers  of  the  jury  were  luconslstent 
with  each  other.  Counsel  manifestly  have 
overlooked  the  nde,  often  stated  In  our  Be- 
ports.  that  where  the  special  findings  are 
inconsistent  with  each  other  this  is  not  a 
reason  for  rendering  Judgment  upon  them, 
but  it  Is  a  reason  why  the  general  verdict 
should  stand.  To  control  the  general  ver^ 
diet,  the  special  findings  must  show,  with- 
out contradiction,  that  the  general  verdict 
Is  vrrong;  for  contradictory  answers  to  in- 
terrogatories nnllify  each  other.  Fltzmaurlce 
T.  Puterbaugh.  17  Ind.  App.  818,  4S  N.  E. 
624. 

In  the  discussion  of  the  evidence.  It  Is  ear- 
nestly contended  that  there  was  a  failure  to 
prove  the  appellee's  freedom  from  contribu- 
tory negligence.  The  gas  pipe  was  one-half 
an  Inch  in  diameter,  the  thickness  of  the 
Iron  being  one-eighth  of  an  inch.  It  lay  up- 
on the  surface  of  the  highway,  along  the 
south  side  thereof,  about  three  or  four  feet 
from  the  fence  on  that  side,  where  It  had 
lain  for  some  years,  the  grass  and  weeds 
biding  It  The  appellee,  who  did  not  reside 
In  that  neighborhood,  was  proceeding,  with 
a  traction  engine  driven  by  steam,  to  enter 
a  clover  field  on  the  north  side  of  the  road, 
which  was  24  feet  In  width,  the  entrance  be- 
ing through  a  gap  In  the  north  fence.  To 
make  the  turn,  he  caused  the  engine  to  run 
over  upon  the  south  side  of  the  traveled 
track,  first  sending  one  of  his  employes  ahead 
to  examine  the  way  for  obstnictlons.  With- 
out knowledge  of  the  position  or  of  the  ex- 
istence of  the  gas  pipe,  he  ran  the  engine 
upon  It,  and  thereby  crushed  It  The  es- 
caping gas  was  Ignited  by  the  fire  In  the  fire- 
box of  the  engine,  and  the  appellee  was  In- 
jured by  the  explosion  and  flame.  The  argu- 
ment of  the  appellant  Is  devoted  largely  to 
the  question  as  to  the  appellee's  knowledge 
of  the  presence  of  the  gas  pipe.  The  evl- 
dmott  nfioa  thla  qoestkm  was  such  that  this 


court  cannot  dlsbirb  I2ie  Jury's  ccrndttfoa. 
There  was  some  conflict  In  the  testimony, 
but  to  the  ai^umrat  devoted  to  It  by  eounsd 
we  can  give  no  heed.  There  was  evidence 
from  which  the  Jury  could  conclude  that 
there  was  no  contributory  negligence,  and, 
counsd  having  failed  to  convln(»  the  Jury 
to  the  contrary,  the  result  must  stand. 

It  became  proper  for  the  appellee,  hi  the 
course  of  his  lawful  use  of  the  hlffhway,  to 
turn  off  the  road  into  the  adjoining  fleld  on 
the  north.  If  to  do  so  it  was  ooDveulait 
for  him  to  cause  his  engine  to  pass  over  and 
upon  the  part  of  the  highway  usually  ua- 
traveled  on  the  south  side  thereof,  this  was 
a  lawful  use  for  wbldi  the  highway  existed. 
To  render  such  use  dangerous,  as  shon-a  In 
the  evidence,  was  unlawful.  The  road  being 
bordered  by  fences  on  either  side,  the  ap 
pellee  was  entitled,  exercising  ordinary  care, 
to  so  use  It  from  fence  to  fence,  as  agStnst 
the  appellant,  occupying  a  part  of  such  space, 
as  shown  In  the  complaint  and  by  the  evi- 
dence. See. Elliott  Roads  &  S.  477  et  seq. 
No  available  error  has  been  brought  to  our 
attention.  Judgmnit  affirmed. 


m  lad.  Ant.  ns) 
HILDBBBAND  t.  SAftTLBT  MFG.  00.  > 
(Appelate  Onrt  of  Indiana.  Jnne  9,  1900.) 

BAI.ES— CONTRACT-^ACOOCNTS  OH  RBSAX^ 
BUYER  AS  TRUSTfflB  —  CONSTRUCTION  -  AC- 
TION AOAINBT  BUYER,  TRUSTEE.  AND  DEBT- 
OR^UDGMBNTS  NOT  JOINT  — APPEAL  — NO- 
TICE TO  CO- DEFENDANTS-CONCLUSIONS  OT 
LAW— OENBRAL  EXCEPTIONS— EFFECT. 

1.  A  wholesaler  sold  goods  to  a  retailer  nnder 
a  contract  that  the  goods  and  proceeds  of  a  re- 
sale thereof  should  be  held  in  trust  for  tbe 
wholesaler,  as  collateral  security  for  the  pur- 
chase price.  The  retailer,  after  selling  a  por- 
tion 01  the  gooda  od  credit,  executed  a  mort- 
gage on  all  his  property,  includiog  such  ac- 
counta.  to  a  trustee,  for  the  benefit  of  creditors 
generally.  The  trustee  collected  certain  of  the 
accounts.  The  wholesaler  sued  the  trustee,  the 
retailer,  and  a  debtor  on  one  of  the  accounts, 
and  recovered  judgment  against  each.  Held, 
that  the  judgments  were  several,  and  oot  joint, 
and  hence,  on  appeal  by  the  trustee.  It  was  not 
necessary  that  notice  be  served  on  bis  co-de- 
fendants, nnder  Bev.  St.  1894,  |  047,  providing 
that  a  part  of  several  co-parties  may  tppeBl, 
and  must  serve  notice  thereof  on  all  the  otliei 
co-parties;  the  statute  referring  only  to  co- 
parties  in  the  Judgment  appealed  from,  and  not 
to  co-parties  in  the  action. 

2.  Where  appellant  faas  excepted  to  the  tti«l 
court's  coQcIusiona  of  law  as  a  whole,  and  in 
general  terms,  and  it  appears  that  one  coqcId- 
sion  Is  correct  the  judgment  will  be  affirmed. 

3.  Where  a  wholesaler  sells  goods  to  a  retail- 
er under  a  contract  providing  that  the  goo^ 
and  the  proceeds  of  a  resale  thereof  diall  be 
held  in  trust  for  the  wholesaler,  as  collateitl 
security  for  the  price  of  the  goods,  and  tbe  re- 
tailer sells  the  goods,  a  conclusion  of  law  that 
tbe  retailer  is  indebted  to  the  wholesaler  in 
the  amount  of  tbe  goods  so  resold  Is  con«et 
whether  the  contract  be  construed  as  retaininK 
title  in  the  wholesaler,  so  as  to  constitute  tbe 
resale  a  conversion,  or  whether  title  be  consid- 
ered as  passing  to  the  retailer;  tbe  parchaw 
money  remaining  unpaid. 

Appeal  from  drcalt  coortt  Marlon  coiiDt;^ 
Homy  COay  Allen.  Jodgsh 

sBshsarlBK  talsl. 
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Action  for  the  price  of  goods  by  tbe  Satt- 
lej  Manufacturing  Company  against  PhUlp 
M.  HUdebrand,  trustee,  and  otherB.  From  a 
lodgment  In  favor  of  plaintiff  and  against 
defendant  HUdebmnd  leTetally,  be  appeals. 
Affirmed. 

Hanunmd  ft  Bogen,  for  apP^lBnt  Oft* 
Tin  ft  DbtIs,  for  aweilee. 

BOBINSON.C.J.  The  spedal  finding  shows 
these  facts:  On  January  7,  1886.  under  a 
written  ctmtract  that  day  mode,  the  firm  of 
Beala  ft  Orr  ordered  of  appellee  certain  goods; 
Cbe  firm  agreeing  "to  hold  all  goods  and  the 
proceeds  of  all  sales  of  goods  received  under 
this  contract,  whether  the  proceeds  are  In 
notes,  caab,  or  book  accounts,  as  collateral  se- 
curity In  truKt  and  tea  the  benefit  of,  and 
subject  to  the  order  of,  the  Sattley  Manu- 
facturing Company,  until  we  have  paid  in 
ftoll.  In  cash,  all  our  obligations  due  the  said 
Sattley  Manufacturing  Company."  Pursuant 
to  the  contract,  appellee  delivered  to  the  firm 
certain  goods.  Afterwards,  Septembor  14. 
1896,  the  firm  executed  and  dellvwed  to  ap- 
pellant, aa  trustee  a  mortgage,  which  was 
duly  recorded,  and  the  firm  put  appellant  In 
poraoalon  of  all  the  pn^iorty  mentioned  in 
the  mortgage.  App^nt  obtained  the  mOTt>> 
gage  and  poesesakm  of  the  property  tor  the 
purpose  of  the  trust  expressed  tn  the  mort- 
gsge,  without  any  notice  or  knowled^  on  fala 
part  of  the  contract  betwem  appellee  and 
tbe  firm  of  Beals  ft  Orr,  and  to  mexae  In- 
debtedness theretofore  Incurred  by  the  firm 
In  pnrchase  of  goods  from  credttora  ttieteln 
named.  In  the  ordinary  course  of  business. 
Among  the  pn^jKaty  covered  by  tbe  mort- 
gage, and  whl<£h  passed  into  tbe  posses^n 
of  appellant,  was  an  amount  against  Ge(nge 
Anthony,  upon  the  books  of  tiie  firm,  tor 
9122.97,  whldi  baa  not  been  paid,  and  the 
eonalderatlon  tea  this  amount  was  merchan- 
dise which  appellee  had  delivered  to  the  firm, 
and  which  the  firm  had  rec^ved  pursuant  to 
the  written  contract,  and  which  the  firm  had 
afterwards  sold  and  delivered  to  Anthony. 
Among  tbe  property  mortgaged,  and  which 
passed  to  appellant  thereunder,  w»e  vtiier 
emonnts  on  the  firm's  books,  aggregating 
9188,  and  tbe  consideration  for  which  was 
merchandise  which  appellee  had  delivered  to 
the  firm  under  the  written  contract  and 
whliA  the  firm  had  afterwards  sold;  and,  aft- 
er the  execution  and  delivery  of  the  mort- 
gage, appellant  collected  $188,— part  before 
and  part  after  this  suit  was  begun,  and  after 
appellant  had  notice  of  the  existence  of  tbe 
WTltten  contract.  Under  the  written  con- 
tract, appellee  delivered  to  tbe  firm  goods 
amouDtIng,  In  principal  and  interest,  to 
$747.45.  Deducting  $188  and  $122.97,  tbere 
(8  yet  owing  appellee  from  the  firm  $436.48. 
As  conclualons  of  law,  the  court  found  that 
under  the  written-  contract  between  appellee 
and  the  firm  of  Beals  &  Orr  the  legal  title 
to  and  ownership  of  all  goods  delivered  by 
appellee  to  the  firm,  as  also  the  title  to  and 


ownership  of  the  proceeds  of  sale  thereof, 
were  reserved  to  and  remained  in  appellee; 
that  appellant  has.  in  coilectUig  the  $188,  col- 
lected so  much  money  rightfully  the  money 
ot  appellee;  that  Anthony  is  rightfully  in- 
debted to  appellee  In  the  sum  of  $122.97.  and 
not  to  appellant;  and  tliat  the  firm  of  Beals 
ft  Orr  owes  appellee  $436.48.  Judgmeut  was 
entered  that  appellee  recover  from  George 
Anthony  $122.97  and  after-accrued  costs,  that 
appellee  recover  fnHU  appellant  $188  and 
costs,  and  that  appellee  recover  from  Nathan 
Beals  and  WllUam  A.  Orr  $436.48,  with  costs. 

Appellee  moved  to  dismiss  the  appeal  on 
the  ground  that  Nathan  Beals,  William  A. 
Orr,  and  George  Anthony  are  co-parties  of 
ai^llant  In  the  judgment  firom  which  tiUs 
appeal  la  prosecuted;  that  no  notice  boa  been 
served  on  them,  nor  have  they  Joined  In.  or 
been  made  parties  to,  this  appeal.  The  coa- 
slderatton  of  this  motion  was  postponed  utttn 
final  hearing.  Afterwards  tike  supreme  court, 
where  the  appeal  was  then  pending,  sustain- 
ed a  motion  to  transfer  the  cause  to  this 
court  This  is  not  a  term-time  appeal.  The 
statute  provides  that  a  port  of  several  co- 
parties  may  appeal,  and  mast  serve  hotlce 
of  the  appeal  upon  all  the  other  co-parties. 
Rev.  St  1801,  i  647.  Tbe  word  "ooiiarties," 
as  used  in  this  section,  means  parties  to  the 
jndgmmt  appealed  tnm,  and  not  co-plaintiffs 
or  coKlefendants.  Hodley  t.  HUl,  7S  Ind. 
442.  In  tiie  cose  at  bsr  tbe  judgment  is  sev- 
nal,  and  not  Joint  There  are  no  co*partles 
to  the  judgment  appealed  from.  The  matter 
determined  by  this  i^tpeal  cannot  be  the  sub- 
ject of  controven(y  between  appelant  and 
tlie  other  defendants.  Appellant^s  co-defend- 
ants cannot  be  affected  by  the  payment  ot 
canc^ation  of  the  Judgment  i^pealed  from. 
Whether  an>ellant  succeeds  or  fails  in  this 
appeal,  the  several  Judgments  against  the 
Vther  defendants  will  stand.  Tbe  reason  un- 
derlying tbe  rule  that  co-parties  not  Joining 
In  an  appeal  must  have  notice  ot  the  appeal 
is  that  the  court  may  have  jurlsdlcti<m  of  all 
parties  interested  la  the  subject-matter  ot 
the  appeal,  and  settle  In  one  appeal  all  the 
rights  of  such  parties  as  have  an  Interest  In 
the  sul^ect  ot  the  controversy.  But  when 
a  party  appeals  from  a  several  judgment  ren- 
dered against  blm  alone,  no  co-party  has  any 
interest  In  the  subject-matter  of  the  appeal, 
and  tbe  reason  for  the  above  rale  fails.  El- 
liott App.  Proc.  5S  138.  139,  141;  Larsh  v. 
Test  48  Ind.  ISO. 

Appellant  excepted  to  the  conclusions  of 
law  as  follows:  "To  which  concluslonsof  law 
the  defendant,  Philip  M.  HUdebrand,  trustee, 
now  here,  at  the  time  excepts,"  This  alone  Is 
assigned  as  error.  This  exception  Is  to  tbe  con- 
cluslona  of  law  Jointly,  and.  If  any  one  of  them 
Is  right,  the  exception  must  fail.  Royse  v. 
Bourne,  149  Ind.  187,  47  N.  B.  827;  Bvans- 
vlUe  &  T.  H.  R.  Co.  V.  State,  149  Ind.  276,  49 
N.  E.  2;  Kline  v.  Board,  15?  Ind.  321,  51  N.  E, 
476;  Heaston  v.  Board,  153  Ind.  430.  53  N. 
E.  837.  The  conclusion  of  law  that  Beals  & 
Orr  owed  appellee  a  certain  sum  was  right. 
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If  the  titie  to  tb*  godOi  when  aold  to  the 
firm  under  the  contract  ranalned  in  appellee. 
It  contd  not  both  claim  title  to  the  goods  and 
sne  the  firm  for  the  price,  so  long  as  the 
goods  remained  in  the  poasesalon  ot  the  firm; 
bat  when  the  firm  converted  the  goods,  by 
selling  them  and  parting  with  the  possesslim, 
appellee  cotdd  sue  for  their  value.  And  if  the 
title  passed  to  the  firm  when  It  bought  the 
good!  under  Oie  contract,  and  they  had  not 
been  paid  for,  appellee  might  sue  for  the 
price.  So  that,  In  either  event,  upon  the 
findings,  the  conclusion  of  law  that  a  certain 
sum  was  due  appellee  from  the  Arm  was 
right  As  appellant  excepted  Jointly  to  all 
the  conclusions,  and  some  of  them  are  right, 
the  Judgment  must  be  affirmed,  upon  the  an* 
thoritles  above  cited.  lodgment  aflbmed. 


(34  iQd.  App.  682) 

LAKE  ERIE  A  W.  H.  CO.  t.  MILLER. 

(Appellate  Court  of  ludiana.    Ma?  29,  1900.) 

RAILROADS— FIRES— COMPLAINT  —  SUFPICTBN- 
CY— VERDICT— SPECIAL  FINDINGS—EVIDENCE) 
—HARMLESS  ERROR— CR(MS-EXAHINATION— 
CONTENTS  OF  BBCOBD-CON8IDBRA.TION  OF 
ERROR. 

1.  Where  a  complaint  alleged  that  a  railroad 
BO  negligently  conducted  its  engine  that  it  fired 
thick  grass  on  its  right  of  way  adjacent  to 
plaintift's  property,  and  negligently  let  the  same 
spread  to  such  property,  causing  damage  with- 
out fault  of  plaintifC,  it  sufficiently  stated  a 
cause  of  action. 

2.  Where  damages  were  claimed  against  a 
railroad  for  capaing  a  fire  on  its  right  of  way, 
and  negligently  permitting  it  to  escape,  and  the 
evidence  supported  special  lindings  that  the  fire 
originated  on  such  right  of  way  from  sparks 
from  an  engine,  and  escaped  from  the  right 
of  way,  a  geneml  finding  for  the  plaintiff  was 
in  harmony  with  such  special  findings. 

3.  Where  damages  were  claimed  for  negll- 
grnce  of  a  railroad  fn  permitting  a  fire  caused 
by  it  to.  escape  from  its  right  of  way,  evidence 
as  to  other  fires  along  such  right  of  wari  and 
the  condition  of  the  grass  at  the  time  thereof, 
was  Immaterial. 

4.  Where  there  was  abundant  competent  evi- 
dence to  support  a  verdict,  the  admlsdon  ot  ln> 
competent  immaterisi  evidence  was  harmless 
error. 

6.  Where  a  witness  on  direct  examination 
testified  that  he  had  seen  a  fire  on  a  railroad 
right  of  way,  and  the  section  men  ti-ying  to 
keep  It  from  spreading,  and  had  afterwards 
talked  to  them,  but  was  not  asked  about  any 
conversation,  it  was  not  proper,  on  cross-exam- 
ination, to  ask  such  witness  If  he  said  anything 
to  them  about  what  he  had  seen. 

Appeal  from  circuit  court.  Jay  county;  John 
M.  Smith,  Judge. 

Action  by  Alby  D.  Miller  against  the  iMke 
Erie  &  Western  Railroad  Company.  From  a 
Judgment  in  favor  of  the  plaintiff,  defendant 
appeals.  Affirmed. 

J.  J.  M.  La  FoIIette,  J.  F.  La  Follette,  and 
O.  H.  Adair,  for  appellant  Thomas  Bos- 
worth  and  S.  W.  Haynes,  for  appellee. 

WILEY,  J.  Appellee  sued  appellant  to 
recover  damages  for  property  alleged  to  have 
been  destroyed  by  fire  resulting  from  appel- 
lant's negligence.  The  complaint  was  orig- 
inally In  three  paragraphs,  but '  before  the 


condualon  of  the  trial  appellee  dismissed  his 
second  paragraph  of  comEOaiut.  AppeDant 
answered  by  genmd  denial  A  trial  by  Jnr; 
resulted  In  a  general  verdict  for  app^ee, 
and  with  thefr  general  verdict  the  Jury  an- 
swered, and  returned  interrogatories  snhiitit- 
ted  to  them.  AppeUant'a  motion  tor  a  new 
trial  was  overruled,  and  Judgment  for  appel- 
lee was  entered. 

But  two  que8tl<»i8  are  discussed  by  appel- 
lant: (1)  That  the  third  paragraph  of  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and  (2)  that  the 
court  erred  In  overruling  the  motion  tor  a 
new  triaL 

By  an  itnswer  to  on  Interrogatory,  it  Is 
shown  that  the  Jury  rested  their  verdict  on 
the  third  paragraph  of  complaint  That  part 
of  the  third  paragraph  charging  negligence 
on  the  part  of  appellant  Is  as  follows:  That 
"defendant  by  its  servants  and  employ^,  so 
negligently  and  carelessly  conducted  the  ran- 
nlng  of  its  locomotive  or  engine  by  and  along 
the  line  of  plalntllTa  said  land  that  said  en- 
gine fired  the  thick  and  high  grass  on  defend- 
ant's right  of  way,  and  said  company  negli- 
gently let  the  same  spread  to  plalntiCTs  blue 
grass  pasture  adjoining  said  right  of  way, 
and  burned  over  some  thirty  acres  of  plaln- 
tlfTs  land,  and  burned  and  destroyed  fences 
for  plaintiff,  •  •  •  and  cord  wood  •  •  • 
and  growing  timber,"  etc.,  "all  of  the  aggre- 
gate value,"  etc.  The  complaint  avers  that 
the  damage  to  his  property  was  without  any 
teult  on  his  part.  It  seems  to  us  that  this 
paragraph  of  complaint  proceeds  upon  the 
theory  that  appellant's  negligence  consisted 
In  permitting  the  fire  to  escape  from  Its  right 
of  way  upon  appellee's  premises,  by  which 
his  property  was  Injured  and  destroyed.  Ap 
pellant  bad  a  right  to  set  fire  to  the  com- 
bustible matter  on  Its  right  of  way,  hut  It 
was  bound,  at  Its  peril,  to  keep  such  fire 
within  the  limits  of  its  right  of  way.  Rail- 
road Co.  v.  Overman,  110  Ind.  638,  10  N.  E. 
575.  Its  negligence  consisted  in  permitting 
the  fire  to  escape  to  the  adjoining  premises 
of  appellee,  and  for  the  Injury  resulting  from 
such  negligence  it  Is  answeraole  in  damages. 
In  Ralb-oad  Co.  t.  Clark,  7  Ind.  App.  155,  H 
N.  E.  587,  this  court  said:  "If  appellant  set 
fire  to  the  dry  grass  and  other  combustible 
materials  which  It  had  negligently  suffered 
to  accumulate  on  Its  track  and  right  of  way, 
and  without  fault  on  appellee's  part  negli- 
gently permitted  such  fire  to  escape  to  his 
lands,  and  bum  and  destroy  bis  property,  ap 
pellant  would  be  liable  to  appellee  for  his 
damages,  whether  such  lire  was  started  neg- 
ligently or  otherwise."  In  the  case  of  Rail- 
road Co.  V.  Bailey,  19  Ind.  App.  163,  46  N.  E. 
688,  it  was  held  that  where  a  railroad  com- 
pany negligently  permitted  combustibles  to 
accumulate  and  remain  on  Its  right  of  waj. 
and  set  fire  thereto,  and  the  fire  escaped  to 
the  property  of  an  adjoining  landowner,  anil 
destroyed  his  property,  without  his  fault  ai 
negligence,  such  railroad  company  would  tw 
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Uabto  for  tbe  resulting  damages,  although  it 
med  all  proper  precantioas  to  prerent  the 
«eeape  of  fire  from  its  locomotive.  See,  also, 
Railroad  Co.  t.  Jonea,  86  Ind.  400',  Ballroad 
Oa.  T.  Orenuan.  supra;  Railroad  Oo.  t.  Hart, 
118  Ind.  273,  21  N.  BL  70S,  4  L.  R.  A.  549. 
TTDder  these  authorities,  we  must  hold  the 
third  paragraph  of  complaint  good. 

Appellant  based  Ita  motion  for  a  new  trial 
upon  18  reasons.  We  will  dispose  of  tbe  aer- 
eral  qneatlons  thus  raised  In  the  order  In 
which  they  are  discussed. 

The  flmt  three  reasons  for  a  new  trial  qnea- 
tloQ  tbe  sufficiency  of  the  evidence  to  sup- 
port the  verdict.  Before  proceeding  to  the 
consideration  of  the  question  thus  raised,  it 
la  prosper  to  state  the  facts  specially  found. 
In  brief,  tiiey  are  as  follows:  That  the  Are 
referred  to  in  the  complaint  originated  on  ap- 
pellant's right  of  way;  tliat  the  flre  was 
started  from  sparks  from  a  passing  engine  on 
appellanfa  road;  and  that  tbe  fire  thus  set 
escaped  from  the  right  of  way.  Other  facts 
were  specially  found,  but  they  are  not  perti- 
nent to  the  question  under  consideration. 
There  is  evidence  In  the  record  from  which 
the  Jury  were  authorized  to  return  a  general 
finding  for  appellee,  and  which  abundantly 
supports  every  fact  specially  found.  This 
being  tme.  we  cannot  disturb  the  verdict  and 
jodgment  on  the  evidence. 

Tbe  fourth  reason  for  a  new  trial  Is  that 
the  conrt  erred  in  overruling'  appellant's  mo- 
tion for  Judgment  on  the  Interrogatories  not- 
withstanding the  general  verdict.  If  there 
Is  such  a  motion  in  the  record,  a  most  dili- 
gent search  has  failed  to  disclose  It,  and 
counsel  have  not  called  our  attention  to  the 
record  where  It  may  be  found.  But,  If  Aich  a 
motion  Is  in  tbe  record,  It  was  not  error  to 
overrule  it  Tbe  answers  to  Interrogatories 
are  not  In  Irreconcilable  conflict  with  the 
genenl  verdict,  bat,  on  tbe  contrary,  are  In 
harmony  with  It 

The  fifth  to  the  sixteenth  roasooB  for  a 
new  trial,  except  the  ninth,  challenge  the  ac- 
tion of  tbe  court  in  admltthig,  over  appel- 
lant's objection,  certain  evidence,  and  In  re- 
fusing to  strike  oat  sucb  evidence.  All  the 
evidence  thus  objected  to  had  reference  to 
other  fires  along  api>elIant'B  right  of  way 
prior  and  subsequent  to  the  one  which  de- 
stroyed appellee's  property,  and  the  condition 
of  the  grass  on  the  right  of  way  at  or  near 
where  such  fires  occurred.  Aroellee  seeks  to 
sostala  the  action  of  tbe  trial  court  in  ad- 
mitting such  evidence  by  the  rule  laid  down 
In  tbe  line  of  cases  holding  that  evidence  of 
other  fires  la  competent  in  actions  for  dam- 
ages done  by  fire  escaping  from  the  right  of 
way  of  a  railway,  company,  where  such  fire 
Is  started  by  a  passing  locomotive,  and  It  Is 
flbown  that  the  same  locomotive  started  other 
fires  at  other  places  at  other  times.  In  Rait 
toad  Oa  T.  UcGorkle,  12  Ind.  App.  691.  40  N. 
S.  26,  It  was  held  that  while  a  shigle  fire  oc- 
casioned by  the 'emission  of  sparks  from  an 
engine  may  not  be  sufficient  to  establish  the 
<act  that  tbe  spark  arrester  was  worn  and  de- 


fective, yet  where  a  locomotive,  day  after 
day,  emits  Are.  Igniting  adjacent  premises 
for  distances  from  SO  to  150  feet  fnMn  tbe 
track,  the  Jury  may  Infer  negligence  on  the 
part  ui  tbe  company  with  respect  to  such  ap- 
pUancea  The  particular  negligence  charged 
In  that  caae  was  that  tbe  ^terk  arrester  and 
other  iqipUances  were  defective,  so  that 
i^arks  and  coals  of  fire  would  escape,  and  In 
permitting  such  fire  to  escape  from  the  com- 
pany's right  ot  way  to  the  adjacent  premises 
of  the  appellee.  The  trial  court  permitted 
the  appellee  to  prove  that  the  same  locomo- 
tive that  emitted  sparks  and  coals  of  flxs 
which  Ignited  the  grass,  etc..  on  the  right  of 
way,  and  spread  to  bis  property,  had  on  other 
occasions,  and  at  other  places,  emitted  sparks 
and  coals  of  fire,  which  had  communicated 
fire  to  adjacent  premises,  etc.  This  court 
held  tbat  tbe  evidence  was  to  be  considered 
by  the  Jury  In  determining  whether  or  not 
the  railroad  company  was  negligent  In  Rail- 
road Co.  V.  Gould.  18  Ind.  App.  275.  47  N.  B. 
Ml,  appellee  was  permitted  to  testify  to  other 
fires  on  the  same  day  his  property  was  de- 
stroyed, which  were  set  out  by  the  same  loco- 
motive, finch  evidence  was  held  competent  ' 
and  In  passing  upon  it  the  court,  by  Henley. 
J.,  said:  "It  would  be  competent  as  going  to 
show  either  a  careless  <^>eratioo  or  faulty 
construction  of  the  locomotive  which  set  out 
the  fire  which  destroyed  appellee's  proper^." 
We  think,  however,  that  the  evidence  admit- 
ted over  appellant's  objections  does  not  come 
within  the  rule  established  by  the  authorities 
cited,  but  rests  upcm  entirely  different  grounds. 
We  do  not  think  the  evidence  complained  of 
was  competent,  was  not  pertinent  to  the  is- 
sues, and  neither  was  It  materlaL  It  Is  the 
established  role  in  this  Jurisdiction  that  the 
admission  of  Incompetent  evidence,  which  is 
also  immaterial,  Is  not  such  an  error  as  will 
furnish  cause  for  the  reversal  of  a  Judgment 
which  Is  supported  by  sufflclent  material  evi- 
dence m  tbe  case.  Railroad  Co.  v.  Miller,  141 
Ind.  538.  37  N.  E.  843  (see  page  562,  141  Ind.. 
and  page  352,  87  N.  R);  Snell  v.  Maddox,  20 
Ind.  App.  169,  49  N.  E.  856;  Farmlee  v. 
Sloan,  37  Ind.  469.  In  this  case  there  was 
abundant  competent  and  material  evidence  to 
support  the  verdict  and  Judgment  The  evi- 
dence admitted,  and  of  which  appellant  com- 
plains, was  Incompetent  but  immaterial,  and 
hence,  under  the  mie  stated,  must  be  regarded 
as  harmless. 

The  ninth  reason  for  a  new  trial  Is  based 
npon  the  court's  sustaining  an  objection  of  ap- 
pellee to  a  question  propounded  to  the  wit- 
ness Vannettan  by  appellant  on  croes-exam- 
Inatlon.  This  witness,  wltili  another  person, 
was  out  hunting,  and  was  near  the  track  of 
appellant  when  the  train  passed  which  It  Is 
claimed  set  ont  the  fire.  His  evidence  shows 
that  very  soon  after  the  triUn  passed  he  dis- 
covered fire  burning  In  a  bunch  of  grass  on 
the  right  of  way.  He  also  testified  that  soon 
after  the  fire  began  to  bvm  the  section  men 
came,  and  were  trying  to  keep  it  from  spread- 
ing, and  that  dnrlng  the  same  day  he  saw 
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fbe  wetlon  mfeo  at  th*  bouie  ot  appaUec^  and 
talked  to  Uiein.  He  was  tlien  uked  thli 
question,  "Did  700  my  anjthing  to  them 
about  what  70a  had  nenr*  Appellee  object- 
ed to  the  question,  and  the  objection  waa  sn»- 
talned.  We  are  nnable  to  aee  any  error  In 
nidi  ruling  of  the  court  In  tbe  examination 
In  chief  the  witness  was  not  asked  any  ques- 
tion about  a  ccmTersation  with  the  section 
men,  and  the  objection  was  baaed  on  the 
gnnmd  that  it  was  not  proper  cross-examlna* 
flon.  This  disposes  of  every  question  discuss* 
ed  1)7  counsti  for  a^ltant  We  do  not  find 
any  rererslble  error.  Judgment  affirmed. 


(H  Ind.  App.  B7fl) 

IfcKINNBT  et  al.  T.  CABELL  et  sLf 

(Appellate  Contt  of  Indiana.    May  20^  1900.) 

OBATTEL  UORTGAGB— DESCRIPTION— AI.* 
TERATION— HARMLESS  ERROR. 

1.  Sustaining  a  demurrer  to  a  paragraph  of 
an  answer  setting  up  an  alteration  of  the 
mortgage  under  which  plaintiffs  claim  right  to 
possession  is  harmless,  the  facts  alleged  being 
proTable  nnder  the  general  denial. 

2.  A  defendant  in  replevin  cannot  complain 
of  tbe  overruling  of  a  motion  for  a  new  trial, 
the  Jndgment  being  only  for  possession,  and 
snch  defendant  and  her  co-defendants  testify- 
ing that  she  sold  and  transferred  possession 
of  the  goods  to  them. 

8.  Description  In  a  mortgage  of  the  arUdes 
aa  "all  sugars."  etc,  In  mortgagor's  store  in 
B.,  is  sufficient  to  put  third  persons  on  InQuiry.i 

4.  Description  In  a  mortRage  of  the  articles 
being  "all  sugars."  etc.  It  Is  a  material  altera- 
tion to  add  words  showing  their  locatira. 

Appeal  from  circuit  court,  Lawroice  coun- 
tfi  Newton  Crook,  Special  Judge. 

Action  by  John  M.  Oabell  and  others 
against  Sosaa  F.  McKInney  and  others. 
Judgment  <or  plalntUTs,  and  defttidants  ap- 
peal BeTenwd. 

BoDlff  ft  Underwood,  for  appellants. 
Thomas  J,  Brooks  and  Wm.  F.  Brooks,  for 
appellees. 

lA  diattel  mortage  spedficaltr  described  the 
chattels,  hot  described  tnem  as  contained  In  a 
certain  bnildlng,  where  they  bad  not  yet  been 
pat,  bnt  where  they  were  placed  before  any  other 
rights  intervened.  Bdd  not  to  render  tbe  mort- 
gage void.  Elevator  Go.  v.  Yates  (Neb.)  77  N. 
W.  677. 

A  mortgage  of  a  ststed  nomber  of  animals 
and  their  offspring  of  a  larger  herd,  wbidi  does 
not  identify  the  particular  animals  mortgaged,  Is 
not  void  for  oncertainty,  and  confers  on  the 
mortgagee  the  right  of  selecting  the  animals 
from  the  herd.  Avery  v.  Popper  (Tex.  Civ.  App. 
1898)  45  8.  W.  9S1,  judgment  modified  (Sup.)  ^ 
S.W.  572. 

A  mortgage  of  a  spedfic  number  of  sheep  out 
of  a  herd  comprising  a  much  larger  number  of 
sheep,  which  does  not  separate  or  designate  the 
sheep  mortgaged,  is  void  for  uncertainty.  Jacob- 
son  V.  Christensen  (Utah)  55  Fac.  562. 

A  description  of  the  property  io  a  chattel  mort- 
gage wbioi  will  enable  a  third  person,  aided  by 
mqnlrtes  wblch  tbe  mortgage  indicates,  to  iden- 
tify the_property,  is  sufficient.  Schneider  v.  An- 
derson (Minn.)  79  N.  W.  603. 

A  description  in  a  chattel  mortgage,  wherein 
**a  marble-top  ^deboard,  situated  In  Bay  county, 
Missouri,"  is  pledged,  wlD  not  cover  a  sideboard 
situated,  at  the  date  of  the  execution  of  the  mort- 
gage, in  A  distani  county,  though  it  was  after- 
wards removed  to  such  county.  Carpet  Co.  t. 
■^-^Tis,  76  Mo.  App.  6iaL 
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COMSTOCKJ.  AppeUeet  brought  tbts  ao- 
UoD  against  the  appellants,  who  were  de> 
fendants  below,  to  .replevy  a  stod^  of  gro- 
ceries. Fossessloo  was.  claimed  b7  Tlrtne  of 
a  chattd  mortgage  alleged  to  bare  been  ex- 
ecuted by  the  appellant  Susan  F,  UcKlnney. 
the  then  owner,  to  appellees.  Appellants 
Herod  B.,  Flora,  Otto      and  Alice  UcKIn- 
ne7  were  in  possesslMi,  and  dalraed  to  be 
the  owners,  at  the  coinmencraaent  of  this 
suit,  b7  purdiase,  without  notice,  of  appellant 
the  mortgagee,  their  mother.  The  trial  re- 
sulted In  a  Terdlct  and  Judgment  hi  favor 
of  appellees  for  the  possession  of  the  goods. 
Appellant  Susan  F.  McKlnne7  answered 
In  three  paragraphs.  The  first  was  a  non 
est  factum.  The  second,  a  general  denial 
The  third  answered  specially  that,  after  Its 
execution,  the  mortgage  had  been  altered 
without  her  knowledge  or  consent,  setting 
out  the  aJteratloD.   The  other  appellants  an- 
swered separately  In  four  paragraphs.  The 
first  a  general  denial.   The  second,  that  the 
description  of  tbe  property  contained  In  the 
mortgage  Is  indefinite  and  uncertain.  The 
third,  that  tbe  description  of  the  property 
la  UiBuffident;  that,  after  the  execution  of 
the  mortgage,  tbe  same  was  materially  alter- 
ed by  tbe  appellees,  their  agent  or  sttor 
ney.  witboot  the  knowledge  or  consent  of 
the  mortgagee  or  tbe  other  appellants,  and 
at  the  time  of  Its  execution  they  were  cred* 
Iters  of  Susan  F.  McKluney,  and  that  they 
were  purchasers  from  her  for  value,  without 
knowledge  of  said  alteration.   The  fourth, 
that  the  pretended  mortgage  under  which 
appellee  claims,  and  an  agreement  entered 
Into  at  the  same  time  between  appellant 
Susan  F.  McKInney  and  tbe  appellees,  were 
made  for  the  purpose  of  defrauding  the  ap- 
pellants and  other  creditors  of  the  said  So- 
san  F.  McKInney. 

Counsel  for  appellant  Susan  F.  McKInney 
first  discuss  the  action  of  the  court  in  sus- 
taining appellee's  demurrer  to  her  third 
amended  paragraph  of  answer.  This  para- 
graph sets  up  an  alteration  by  tbe  appel- 
lees, without  her  knowledge  or  consent,  of 
tbe  mortgage  hi  question.  It  alleges  that  at 
the  time  of  its  execution  it  contained  no  de- 
scription of  tbe  mortgaged  chattels,  no 
amounts,  number,  quantity,  quality,  brand,  or 
manufacture,  no  distinguishing  marks  of  taj 
kind,  no  location  of  tbe  property,  and  that 
the  Instrument  did  not  indicate  or  suggest 
the  means  by  which  tbe  goods  could  have 
been  located;  that  immediately  following  an 
enumeration  of  tbe  articles,  appellees,  with- 
out the  knowledge  or  consent  of  appell&Dt, 
or  without  the  knowledge  or  consent  of  any 
one  In  her  behalf  after  tbe  execution  and 
recording  of  the  mortgage,  the  words  "tn 
my  storehouse  In  Bedford"  were  inserted. 
As  the  facts  pleaded  under  this  parafrraph 
were  provable  under  her  general  denial,  tbia 
ruling  of  the  court,  if  erroneous,  could  not 
have  prejudiced  ber  defense. 

Counsel  for  appellant  Susan  F.  McKInney 
next  discuss  the  action  of  the  court  to  over- 
ruling bn-  motion  for  a  new  trial  Under 
n  N.  n.  «M. 
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thim  aBslgnment  only  the  first  second,  fifth, 
and  tixth  reasooa  for  a  new  trial  are  dla- 
coned.  The  first  reason  Is  that  the  rerdlet 
of  the  Jury  is  not  sustained  by  suffldent  erl- 
dence.  The  second,  that  the  verdict  of  the 
Jury  Is  contrary  to  law.  The  fifth  and  sixth 
reasons  are  based  upon  alleged  misconduct 
of  counsel  for  appellee  tn  the  dosing  argu- 
ment to  the  Jury.  As  appellant  Susan  F.  Mc- 
Klnney  and  her  co-appellants  testified  that 
she  sold  and  transferred  the  iKWsession  of 
the  goods  In  suit  to  them,  and  as  the  Terdlct 
and  lodgment  were  for  the  possession  of 
the  goods  only,  there  was  no  error  In  over- 
mling  the  motion  for  a  new  trial  of  which 
she  could  complain.  We  therefore  proceed 
to  the  con^eratlon  of  the  errors  dlsraused 
by  counsel  for  her  co-appellants. 

The  first  spedflcation  of  error  discussed  In 
their  behalf  Is  the  sustaining  of  appellees' 
denioiTer  to  their  amended  second  paragraph 
of  answer.  The  complaint  avers  that  on  the 
23d  day  of  May,  1898,  Susan  F.  HcKlnney 
executed  the  mortgage  to  appellees  and  her 
promissory  note  for  9482.17,  for  value  re- 
ceived, on  certain  property  described  as  fol- 
lows: "All  sugars,  teas,  coffees,  all  canned 
goods,  tobacco,  cigars,  lard,  countw  scale, 
Iron  safe,  cash  register,  lamps,  etc.,  situate 
■In  her  storehouse  in  Bedford."  The  para- 
graph of  answer  In  question  sets  np  that  the 
description  of  the  property  in  the  mortgage 
by  virtue  of  which  apiidlees  claim  posses- 
sion was  indefinite  and  uncertain,  and  not 
sufficient  to  bind  third  partlea..  Neither  the 
complaint  nor  the  answer  sets  out  a  copy  of 
the  mortgage.  The  eomidaint,  however, 
avers  that  appellant  "Susan  F.  McKIuney 
executed  a  chattel  mortgage  on  the  follow- 
ing personal  property  *  *  *  In  the  city 
of  Bedford,  Lawrence  county,  Indiana, 
*  *  *  situate  In  her  storeroom  In  Bed- 
ford." It  Is  averred  that  tlie  mmleage  was 
recorded  on  the  day  of  Its  «reciitk«.  In  the 
proffer  record  of  the  recorder^  offlee  <tf  Law- 
rence county.  The  answer  does  not  allege 
that  the  mortgagor  waa  not  a  resident  of 
Bedford,  Lawrence  county,  nor  that  she  did 
not  have  a  storehouse  In  Bedford.  As  aver- 
red, the  mortgage  described  the  place  at 
which  the  chattds  vrare  located,  and  contain- 
ed a  soffldent  description  to  pot  one  upon  In- 
qolry  as  to  the  title  of  the  diattela  mort- 
gaged. Kodiring  v.  Aoltman.  Miller  ft  Ok, 
7  Ind.  App.  410,  84  N.  B.  80;  Boas  v.  Men- 
efee.  125  Ind.  482.  2S  N.  a  545;  Oayford  v. 
Brlckett  (Me.)  85  Aa  1018.  In  this  nillng 
of  the  court  there  vraa  no  ernff. 

The  mffldency  of  the  third  paragraph  of 
answer  Is  next  discussed.  This  paragraph 
sets  np  the  same  facts  as  the  second  para- 
gravbt  and,  in  addition,  alleges  that,  after 
the  execution  of  the  mortgage,  appellees, 
without  the  knowledge  or  consent  of  any 
one  of  the  appellanti,  altered  the  mortgage 
by  adding  thoeto  the  words  *in  my  store- 
boose  in  Bedford,**  foUowlng  the  description 
oC  tba  wnveitr*  As  rtated  1^  couutf  Cor 


appellants,  this  paragraph  presents  the  qui^s- 
tlon  as  to  the  sufficiency  of  the  descripticm 
of  the  property  mortgaged,  raised  by  the 
second  paragraph,  and.  in  addition,  that  of 
the  materiality  of  the  alteration.  As  to  the 
sufficiency  of  the  description  of  the  chattels, 
we  do  not  deem  it  necessary  to  add  anything 
to  what  we  have  already  said.  We  are  of 
the  opinion  that  the  alteration  was  material. 
Under  the  averments  of  the  answer,  the 
mortgage  gave  no  information  as  to  the  lo- 
cation of  the  chattels,  naming  neither  state 
county,  town,  nor  building  in  which  tbey 
were  located.  The  alteration  named  the 
state,  town,  county,  and  building.  While 
the  description  of  the  chattels  was  general 
in  the  mortgage  aa  executed,  the  change 
definitely  designated  their  location.  It  is 
averred  that  the  alteration  was  made  by 
appellants  wltboot  the  knowledge  or  consent 
of  the  appellees.  Marcy  v.  Donlap,  6  Lans. 
805;  Hollingsworth  v.  Holbrook,  80  Iowa, 
151,  45  N.  W.  661;  Perean  v.  Frederick.  IT 
Neb.  117,  22  N.  W.  235;  KIme  v.  Jesse  (Neb.) 
72  N.  W.  1050. 

The  consideration  of  other  questions  rais- 
ed by  the  appeal  seems  unnecessary.  Judg- 
ment reversed,  with  instructlonB  to  the  trial 
court  to  overrule  the  demurrer  of  appellees 
to  the  third  paragraph  of  appellants  Herod 
B..  Flora.  Otto  O.,  and  Alice  MCKlnney's  an- 
swec. 


(25  Ind.  App.  in 

PETERSON  et  aL  V.  STBUBT. 

(Appellate  Court  of  Indiana.    Jane  6,  19(X>.) 

BILL  OP  EXCEPTIONS  —  PREVIOUS  GENERAL 
BILL— riLINO— EFPBCT  —  CLERK'S  INDORSE- 
MENT —  SUFFICIENCY  —  MOTION  TO  STRIKE 
FINDINGS  — RULING  —  EXCEPTION  —  EFFECT 
OF  APPEAI^ASSIQNHENTS  OF  BRROR-CON- 
BTRUCTION. 

1.  Where  there  Is  nothing  In  the  record  by 
way  of  entry  or  certificate  of  the  derk  to 
show  that  a  oUl  of  exceptions  attached  thereto 

was  filed  below,  except  an  entry  of  the  filing 
o(  a  "general"  bill  of  exceptions  four  days  be- 
fore bill  in  question  was  apDroved  and 
signed,  and  a  stencil  file  mark  of  uie  clerk  on 
the  back  of  the  latter  bill,  the  bill  of  «cep- 
tioDs  is  not  in  the  record,  and  cannot  be  con- 
sidered on  appeal. 

2.  A  motion  to  strike  ont  certain  findings  o{ 
fact  is  not  authorized  by  any  rule  of  practice; 
the  proper  remedy,  if  the  finding  are  deficient, 
or  contrary  to  the  evidence,  being  by  ' motion 
for  a  new  trial. 

8.  An  assignment  of  error  that  the  court  err- 
ed In  its  conclnsions  of  law,  and  that  it  erred 
in  overruling  a  motion  for  a  new  trial,  embra- 
ces BSRignments  of  error  in  sustaining  motion 
for  Judgment  on  the  flndiniM.  and  error  in  ov«^ 
mllng  exceptions  to  conclusions  of  law  and 
rendering  Judgment  thereon,  and  error  la  ren- 
dering judgment  against  the  appellant. 

4.  That  certain  special  findinga  are  inconslst- 
«it  with  other  findings  la  not  a  reason  for  a 
new  trial. 

On  petition  for  a  rehearing.  Denied. 
For  former  opinion,  see  56  N.  E.  733. 

WILBJT,  J.  In  their  brief  on  petition  for 
a  rdieaiinf  connad  complain  blttolj  at  tbe 
■tatement-tft  the  original  4V>lnl(ui  that  tbt 
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only  aselgnzQeot  of  error  that  presentB  any 
question  (or  review  Is  tbe  second,  which 
ctfallengee  the  conclusions  of  law.  Upon  a  re- 
examination of  the  record  we  feel  fully  Juetl- 
Aed  in  the  statement  thus  made  in  the  ab- 
Btiact,  hut  add  that  all  questions  properly 
presented  by  the  record  are  embraced  In  the 
second  Bpeclficatlon  of  the  assignment  of  er- 
rors.  The  first  specification  of  the  assign- 
ment of  errors  Is  that  the  court  erred  in  ovei^ 
ruling  appellants'  motion  to  strilie  out  spe- 
cial finding  13,  IS,  and  16.  This  was  a 
written  motion,  and  it  was  based  upon  the 
ground  that  the  said  findings  were  "Incon- 
sistent with  the  other  findings  returned." 
We  Insist  that  this  moticoa,  the  oTermling 
of  which  Is  assigned  as  error,  does  not  pre- 
sent any  question  for  review,  even  If  the 
motion  and  the  ruling  thereon  were  brought 
into  the  record  by  a  bill  of  exertions,  and 
this  has  not  been  done.  As  appellants'  learn- 
ed counsel  Insist  that  the  motion  is  thus 
brought  Into  the  record,  we  deem  it  important 
to  state  the  facts  as  disclosed  by  the  record. 
While  there  is  a  bill  of  exceptions  attached 
to  the  transcript,  It  will  be  readily  seen  from 
what  follows  that  the  bill  is  not  in  the  rec- 
ord. The  record  shows  that  the  special  find- 
IngB  were  made  January  23,  1899.  On  the 
same  day  appellants*  motion  to  strike  out 
findings  13,  15,  and  10  was  filed,  and  over- 
ruled, and  they  were  given  60  days  In  which 
to  file  their  bill  of  exceptions.  On  the  same 
day  the  court  stated  Its  conclusions  of  law, 
and  appellants  excepted  thereto.  Immediate- 
ly following  this,  at  the  same  alttlng  of  the 
court,  appellants  moved  for  a  new  trial, 
which  motion  was  overruled,  and  60  days 
were  given  In  which  to  file  their  bill  of  ex- 
ceptions. On  the  same  day,  appellants  filed 
their  general  bill  of  exceptions,  and  a  record 
entry  thereof  was  made,  which  is  shown  by 
the  transcript  This  general  bill  of  excep- 
tions is  not  however,  copied  Into  the  record. 
The  original  bill  of  exceptions,  embracing 
the  motion  to  strike  out  findings  13,  15,  and 
16  and  the  ruling  thereon,  shows  that  It  was 
presented  to  and  signed  by  the  trial  Judge 
January  27,  1809,  and  is  attached  to  the 
transcript  It  appears,  therefore,  tbat  this 
special  bill  of  exceptions  was  approved  and 
E>1gned  by  the  trial  Judge  within  the  time 
given,  but  there  Is  nothing  In  the  record,  by 
way  of  record  entry  or  certificate  of  the 
clerk,  to  show  that  such  bill  was  ever  filed, 
either  In  open  court  or  In  the  clerk's  office. 
This  Is  essential  to  bring  the  bill  Into  the 
record.  Upon  this  proposition  there  are  nu- 
merous authorities,  but  we  content  ourselves 
by  referring  to  Denman  v.  Warfleld,  20  Ind. 
App.  664,  51  N.  E.  346,  and  authorities  there 
cited,  and  Lowry  v.  Downey.  150  Ind.  864, 
50  N.  E.  79,  and  authorities  there  cited. 
Pretense  may  be  made  that  the  record  entry 
made  on  January  23d,  showing  the  filing  of 
the  "general"  bill  of  ^ceptlons,  referred  to 
and  waa  in  (act  the  iq>«<^  bill  embracing 
the  motion  to  strike  out  This  position,  how- 


ever, Is  wholly  nntenaUe.  tor  the  tesKua 
that  the  record  aitry  made  Jannazy  23d 
could  not  possibly  refer  to  or  embrace  a  bill 
of  exceptions  that  was  not  thai  In  exlatenoa^ 
and  waa  not  approved  and  signed  until  fonr 
days  thereafter.  True,  the  latter  bUl  -has 
indorsed  and  atanqted  upon  Its  bade  a  stencil 
file  mark  of  the  clerk,  but  this  is  not  suffl- 
cient  to  show  that  It  was  filed  as  required  by 
law.  So  we  must  hold  that  the  motion  to 
strike  out  is  not  In  the  record.  But  even  If 
it  were,  It  would  not  present  any  question. 
It  has  repeatedly  been  held  that  a  motitm 
to  strike  out  parts  o(  a  special  finding  la  not 
authorized  by  any  rule  o(  practice.  Tewks- 
bury  V.  Howard,  138  Ind.  lOS,  37  N.  B.  3S&: 
Van  Valkenburgb  v.  Dean.  15  Ind.  App:  603, 
44  N.  E.  662;  Sharp  v.  Malla.  124  Ind.  407, 
26  N.  E.  9;  Levy  v.  Chittenden,  120  Ind.  37, 
22  M.  E.  02.  In  Sharp  t.  Ifalla,  supra,  the 
court  said:  "We  are  not  advised  of  any  rule 
of  practice  which  authorizes  a  motion  to 
strike  out  parts  of  a  special  finding  of  (acts. 
Should  the  court  tell  to  find  all  the  facts 
proven,  or  find  the  tacU  contrary  to  the  evi- 
dence, the  remedy  Is  bf  motloa  (or  a.  new 
trial." 

As  we  have  seen,  appellants  moved  (or  a 
new  trial,  and  In  their  brief  on  petition 
(or  reheating  It  Is  earnestly  vrged  that  we 
should  have  considered  the  questions  pre- 
sented, by  It  under  the  third  qiecIflcatioH  of 
the  assignment  of  error,  whereby  the  action 
of  the  trial  court  in  overruling  the  motion  is 
challenged.  A  brief  mention  ot  the  reasons 
for  a  new  trial  will  serve  to  show  that  every 
question  it  is  thus  sought  to  raise  Is  prop- 
erly presented  and  reviewable  under  the 
exceptions  to  the  conclusions  of  law,  wblch 
Is  assigned  as  error.  The  reasons  (or  a  new 
trial  are:  (1)  Error  In  the  thirteenth.  &(- 
teenth,  and  sixteenth  special  findings,  and 
each  o(  them,  in  tbat  they  are  Inconsistent 
with  the  other  findings;  (2)  error  In  the  «hi- 
clusions  of  law.  and  tbat  the  conciuslws  of 
law  are  not  sustained  by  the  flodlngs,  and 
are  contrary  to  law;  (3)  error  In  sustaining 
appellee's  motion  for  judgment  on  the  find- 
ings and  conclusions  of  law;  (4)  error  In  over- 
ruling appellants*  objections  and  exceptions 
to  the  conclusions  of  law,  and  In  rendering 
Judgment  against  them;  (5)  error  In  ren- 
fderlng  Judgment  In  favor  of  appellee.  If 
any  of  these  present  any  question  that  Is  not 
fairly  debatable  under  the  assignment  of 
error  questioning  the  conclusions  of  law, 
then  we  were  in  err«  In  saying  that  the  only 
question  for  consideration  was  thus  present- 
ed. Appellee  moved  for  Judgment  on  the 
special  findings  and  conclusions  of  law,  wblcli 
motion  was  sustained.  The  correctness  of 
the  conclusions  of  law  cannot  be  thus  tested. 
Rt^ae  V.  Bourne,  149  Ind.  187,  47  N.  B.  827. 
This  disposes  of  the  third  reason  (or  a  new 
trial.  The  second,  fourth,  and  fifth  reasons 
(or  a  new  trial  do  not  present  any  question 
that  Is  not  (oily  and  fairly  covered  and  em- 
braced by  ttie  second  spedfleatlOB  of  tbe  as- 
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Bignment  of  error,  which  brings  in  review  the 
■conclusions  of  law.  That  certain  of  the  spe- 
cial fludings  are  Inconsistent  with  other  find- 
ings Is  not  a  reason  for  a  new  trial.  The 
only  manner  In  which  a  special  fiuAIng  of 
facts  and  coDclusIons  of  law  can  be  brought 
in  review  Is,  by  excepting  to  the  conclusions 
■of  law.  City  of  Logansport  v.  Wright,  25 
Ind-  512;  Peden's  Adm'r  v.  King.  30  Ind. 
181;  Lulrance  v.  Lulrance,  32  Ind.  198;  Board 
T.  Newman,  35  Ind.  10;  Cruzan  v.  Smith,  41 
Ind.  288;  Bose  v.  Duncan,  43  Ind.  512. 

The  errors  assigned  are:  (1)  That  the 
-court  erred  la  overruling  the  motion  to  strike 
out  special  findings  13.  15,  and  16;  (2)  that 
the  court  erred  in  Its  conclusions  of  law;  (8) 
that  the  conrt  erred  In  overruling  the  motion 
for  a  new  trial;  (4)  that  the  court  erred  In 
raidertng  Judgment  against  appellants.  From 
this  aarignment  of  error  and  the  aathorttie^ 
to  which  we  have  referred  It  Is  clear  that 
the  only  error  assigned  that  presents  any 
quMtlon  for  review  Is  that  the  conrt  erred 
bi  Its  conclusions  of  law,  and  It  follows  that 
we  were  right  In  the  original  opinion  In  so 
stating.  It  is  probably  true  that.  If  facts 
specially  found  were  inconsistent  and  con- 
tradictory. It  might  follow  that  they  would 
not  sustain  the  conclusions  of  law  based 
thmon;  but  such  condition  does  not  here 
«xlst  Oonnsel  urge  that  findings  18,  IS,  and 
10  are  Inconsistent  with  the  other  findings, 
but  we  are  unable  to  dlsc^  any  Inconsleten- 
■cy.  It  Is  also  insisted  that  we  did  not  de- 
cide the  case  upon  the  tteory  made  by  the 
■complabit  An  examination  of  the  original 
opinion  and  the  complaint  will  disclose  the 
faet  that  the  opinion  follows  tbe  tiieory  of 
the  complaint.  The  first  paragraph  of  com- 
plaint proceeds  npon  the  theory  that  appellee 
took  an  amignment  of  the  jtidgmnit  with 
knowle^  of  appellants*  Hen;  tiiat  she  re- 
■ceived  foU  payment  thereof,  indudlng  ap- 
pellanti^  Iteni  and  that  the  payment  was 
made  to  her  withotit  the  knowledge  or  con- 
sent of  appellants.  The  second  paragraph 
proceeds  upcm  the  theory  that  appellee  ex- 
pressly agreed  to  pay  appellants'  Hen  when 
•be  took  an  asslgmnent  of  the  Judgment;  also 
that  abe  released  the  Judgmoat  of  record,  and 
hence  became  liable,  ete.  The  court  ficrand 
eray  essential  fiiet  against  aiqptflants,  and 
there  can  be  no  question  but  what,  on  the 
tacts  found,  the  conclusions  of  law  were  cor- 
rectly stated.  No  other  conduslon  could  have 
been  reached.  Petition  for  a  iMieuIng  over- 
nded. 


(IK  Hub.  275) 

WmOHER  T.  BOSTON  &  A.  R.  CO.  et  al. 

(Bapreme  Jndidal  Conrt  of  UassBchosetts. 
8nfl<rik.  Jane  6,  1000.) 

O&RRIBRS— RAILROAD  COHPANT— PA3SENQE!R3 
— PBRSONAL  BFFBCTS— NBOLIQEINCE 

A  passenger  on  a  railroad  train  m  the  day- 
time went  into  a  sleeping:  car,  the  porter  accom- 

Etnying  him,  carrying  his  hand  bag.  The  hand 
ig  was  placed  in  the  section  nearest  the  door, 


and  the  passenger  stood  beride  It  for  10  mlnutea, 
and  then  went  into  the  smoUng  compartment, 
where  be  remained  half  an  hoar,  and  then  re- 
turned to  his  hand  bae,  and,  talcing  something 
oat  of  it,  returned  to  toe  smoking  compartment, 
where  he  remained  five  hoars.  The  train,  mov- 
ing all  the  time,  st^vped  at  a  nnmber  of  sta- 
tions. When  he  again  returned  to  where  the 
handbag  was,  it  was  miasing.  Beld,  that  nei- 
ther the  railroad  company  nor  the  sleeping-car 
company  was  liable  theiefor. 

Exceptions  from  superior  court,  Suffolk 
county;  Henry  X.  Sheldon,  Judge. 

Action  by  Louis  E.  Whicher  against  the 
Bosttm  &  Albany  Railroad  Company  and> 
others  to  recovei  for  the  loss  of  a  hand  satch- 
el. From  a  judgment  in  favor  of  defendants, 
plaintiff  brings  exceptions.  Overruled. 

Brandels.  Dunbar  ft  Natter  and  Kdw.  F. 
McClennen.  for  plaintiff.  A.  H.  Bnssell,  for 
defendants. 


LATHROP.  J.  There  is  no  material  dis- 
pute about  the  facts  in  tlils  case.  The  plain- 
tiff was  a  passenger  on  a  sleeping  car  of  the 
Wagner  Palace-Car  Company,  which  was 
hauled,  with  other  cars,  from  Albany  to 
Boston  by  the  Boston  &  Albany  Railroad 
Company,  leaving  Albany  at  3  o'clock  In  the 
afternoon,  and  arriving  In  Boston  at  9  In  tbe 
evening.  The  Wagner  Palace-Car  Company 
had  no  control  of  the  car  In  so  far  as  Its 
movement  over  the  roadbed  was  concerned, 
but  retained  the  Internal  management  there- 
of, and  hired  the  porter  and  conductor  for 
said  car.  Although  there  was  some  discrep- 
ancy In  the  evidence  on  the  point  whether 
the  plaintiff  carried  his  traveling  bag  to  his 
section  or  whether  the  porter  carried  It  for 
him,  we  assume,  in  favor  of  the  plaintiff, 
that  the  porter  carried  It  for  him.  The  bag 
was  placed  In  the  section  .nearest  the  front' 
door  of  the  car.  The  plaintiff  remained  by 
it  for  10  minutes,  and  then  went  into  the 
smoking  compartment  of  the  car,  which  was 
at  the  rear  end.  He  remained  there  half  an 
hour,  and  then  returned  to  his  section,  took 
something  out  of  bis  bag,  and  returned  to 
the  smoking  compartment,  and  remained 
there  until  the  train  was  approaching  Boston. 
He  then  went  to  his  section,  and  his  bag 
was  gone.  Search  was  made  for  It,  but  it 
could  not  be  found.  The  train  made  three 
stops  between  Albany  and  Boston,  namely, 
at  PlttsQeld,  SprlngQeld,  and  Worcester.  The 
porter  testified  ttiat  he  received  one  passen- 
ger at  Plttsfield,  but  none  at  tbe  other  two 
stations;  that  two  passengers  left  the  car 
at  Sprlqgfield,  neither  of  whom  bad  a  hand 
bag;  that  no  passengers  left  at  the  other 
stations;  and  that,  while  the  train  was  la 
motion,  passengers  walked  back  and  forth 
from  the  other  coaches.  He  further  testi- 
fied that  there  were  three  sleeping  care  on 
the  train,  and  it  appeared  that  there  were 
also  ordinary  cars.  The  principles  of  law 
which  govern  these  cases  we  consider  to  be 
well  settled.  In  the  first  place,  neither  a 
railroad  company,  a  steamboat  company,  a 
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sleeping-car  oompanr.  nor  a  palace-car  com- 
pany owes  to  a  paa&enger,  in  regard  to  bag- 
gage, the  duty  Imposed  by  law  on  carriers 
or  innkeepers,  where  the  passenger  keeps 
the  baggage  In  his  own  custody  and  control. 
The  only  obligation  imposed  upon  them  is 
that  of  exercising  reasonable  care,  and  they 
are  liable  only  when  the  loss  is  due  to  the 
negligence  or  misconduct  of  the  servants  or 
agents  of  the  carrier.  Railroads:  Tower  v. 
Eailroad  Co.,  7  Hill,  47;  Henderson  t.  Rail- 
road Co.,  123  TJ.  S.  61,  8  Sup.  Ct.  60,  31 1*  Ed. 
92;  Railroad  Co.  v.  Handy,  63  Miss.  609. 
Steamboats  and  steamships ;  Clark  v.  Bums, 
118  Mass.  275;  The  Crystal  Palace  v.  Van- 
derpool,  16  B.  Mon.  302;  Abbott  t.  Brad- 
street,  05  Me.  5S0;  Steamship  Co.  t.  Bryan, 
83  Pa.  St.  446;  Qleason  T.  Transportation 
Co ,  82  Wis.  85;  The  E.  B.  Lee,  2  Abb.  U.  Sl 
50,  Fed.  OAS.  No.  11,690.  In  Xew  York,  how- 
ever, a  steamboat  is  regarded  as  a  floating 
Inn,  but  we  believe  this  view  Is  peculiar  to 
that  state.  Adams  v.  Steamboat  Co.,  151  N. 
Y.  163,  45  N.  E.  369.  34  L.  R.  A.  682,  affirm- 
ing several  earlier  cases  in  that  state.  Sleep- 
ing cars:  Lewis  v.  Sleeping-Car  Co.,  143 
Mass.  267,  273,  9  N.  E.  615;  Palace-Car  Co. 
V.  Smith,  73  111.  360;  Sleeping  &  Parlor  Coach 
Oo.  V.  Diehl.  84  Ind.  474;  Carpenter  v.  Rail- 
twid  Co.,  124  X.  Y.  53,  26  N.  E.  277,  11  L.  R. 
A.  759;  Welch  v.  Palace-Car  Co.,  16  Abb. 
Prac.  (N.  S.)  352;  Root  v.  Sleeping-Oar  Cou, 
28  Mo.  App.  190.  It  Is  obvious  that  a  higher 
degree  of  care  is  required  during  the  nigbt, 
when  a  passenger  la  asleep,  than  Is  required 
in  the  daytime,  when  be  can  look  after  his 
ovrn  effects.  See  cases  supra.  Palace-car 
day  coaches:  Whitney  v.  Palace-Car  Co., 
143  Mass.  243,  9  X.  E.  619.  It  is  also  well  es- 
tablished that  the  mere  loss  of  an  article  is 
not  evidence  of  negligence  on  the  part  of  the 
defendant  Something  more  must  be  shown. 
Carpenter  v.  Railroad  Co.,  124  N.  Y.  53.  26 
X.  B.  277,  11  L.  R.  A.  759;  Sessions  v.  Rail- 
road Co.,  78  Hun,  541,  29  N.  Y.  Supp.  628; 
Efron  v.  Palace-Car  Co.,  59  Mo.  App.  641; 
Steam  v.  Oar  Co.,  8  Ont  171.  In  I^ewls  v. 
Sleeping-Oar  Co.,  143  Mass.  267.  9  N.  E.  616, 
relied  upon  by  the  plaintiff,  there  were  two 
larcenies  the  same  night,  and  the  porter, 
who  was  required  to  be  on  duty  continuously 
for  S6  hours.  Including  two  nights,  was  found 
asleep  In  the  early  morning.  These  facts 
were  held  to  be  evidence  of  negligence. 
There  is  no  occasion  to  cite  many  cases  on 
the  point  that  the  plaintiff  must  show  that  he 
was  In  the  exercise  of  reasonable  care.  In 
Whitney  v.  Palace-Oar  Co.,  143  Mass.  243, 
9  X.  El  619,  the  plaintiff,  a  woman,  was  trav- 
eling on  a  day  car  of  the  defendant  com- 
pany. At  Portsmouth  she  and  her  husband 
left  the  car  for  10  minutes,  leaving  her 
satchel  upon  the  sill  of  one  of  the  car  win- 
dow!,       consplcuouB  and  exposed  place, 


which  could  be  reached  from  the  outside 
through  an  adjoining  window,  wtiich  was 
open."  It  was  held  that  her  own  negligence 
contributed  to  the  loss,  and  that  she  could 
not  recover.  See,  also,  Henderson  v.  Rail- 
road Co.,  123  U.  S.  61.  8  Sup.  Ct  60,  31  L. 
Ed.  92;  Efron  v.  Palace-Car  Co..  69  Mo.  App. 
641. 

Applying  these  principles  to  the  facts  of 
this  case,  we  are  of  opinion  that  the  Judge 
rightly  directed  the  Jury  to  return  a  verdict 
for  the  railroad  company.  The  plaintiff,  in- 
stead of  having  his  bag  checked,  chose  to 
retain  the  control  and  custody  of  it  If  It 
had  been  lost  through  any  fault  or  negli- 
gence of  the  agents  or  servants  of  the  rail- 
road company,  and  the  plaintiff  had  been  Id 
the  exercise  of  due  care,  the  case  would  be 
different  In  Kinsley  v.  Railroad  Co.,  125 
Mass.  64.  the  defendant's  servants  and 
agents,  while  the  passengers  were  at  dinner 
at  a  way  station,  removed  the  sleeping  car, 
in  which  the  plaintiff  and  others  left  their 
baggage,  from  the  train,  and  the  baggage 
was  put  on  another  car.  Part  of  the  plain- 
tiff's baggage  was  lost  In  removaL  This 
case  differs  essentially  from  the  one  at  bar. 

As  to  the  liability  of  the  last-named  de- 
fendant we  are  of  opinion  that  the  Judge 
erred  In  submitting  the  case  to  the  Jury. 
The  bag  was  in  no  just  sense  delivered  into 
the  sole  custody  of  this  defendant  While 
its  servajit  was  carryhig  the  bag  into  the  car. 
It  may  have  been  in  the  sole  custody  of  the 
defendant  for  the  moment,  but  the  plaintiff 
renewed  his  custody  and  control  over  it  In- 
stead of  looking  oat  for  it  he  abandoned  it 
for  ovBC  Ave  hours.  It  seems  to  us  that  the 
case  falls  clearly  within  that  of  Whitney  v. 
Palace-Gar  Co.,  143  Mass.  243,  9  N.  B.  619. 
and  is  very  similar  In  its  facts  to  Efnui  t. 
Palace-Car  Co.,  69  Mo.  App.  641.  Nor  do  we 
see  any  evidence  of  a  breach  of  any  dtity 
which  the  last-named  defendant  owed  the 
plaintiff,  or  what  there  was  for  the  Jury  to 
pass  upon.  The  car  was  equipped  with  its 
usual  force  of  servants.  It  was  running  In 
the  daytime  as  a  day  car.  There  was  no 
necessity  for  the  care  required  In  a  sleephig 
car  when  passengers  are  asleep.  All  that 
was  required  was  the  exercise  of  reasonable 
care.  As  has  been  before  stated,  the  mere 
loss  of  the  bag  was  not  evidence  of  a  want 
of  such  care.  There  was  no  evidence  of  a 
breach  of  the  defendant's  rules  by  the  porter, 
as  in  the  case*  of  Dawley  v.  Palace-Car  Co., 
169  Mass.  315,  47  N.  E.  1024.  The  porter  In 
l^e  case  before  us,  for  aught  that  appears.  Id 
every  way  performed  his  duty,  and  we  see 
no  ground  for  holding  the  last-named  defend- 
ant responsible.  The  result  Is  that  the  plaln- 
tlfTs  exceptions  must  be  overruled,  and  the 
exceptions  of  the  last-named  defendant  be 
SDitalned*  So  oxdwed. 
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COMMONWEALTH  T.  McCANCB. 

(Stqvane  Jndidal  Court  of  Maaaachntetti. 

Soffolk.  Jane  5.  1800.) 

inX«K—ANALTSIS— INFORMATION  TO  HH^KUAM 
-flUFFIClENCY— INFBRIQR  MIUC— BAUl 
—PROSECUTION— DBIFBNSID. 

Acts  1S89,  c.  160,  pro^deB  that  whenerer 
a  state  or  ci^  anthori^  obtains  a  sample  At 
milk  for  inspection  the  analysis  of  the  samide 
shall  be  sent  to  the  person  from  whom  the  sam- 
ple was  obtained.  In  a  proaecntlon  for  s^ng 
milk  below  the  legal  standard  of  qaallty,  the 
evidence  showed  toat  the  milk  inspector  told 
defendant  that  he  wonld  give  him  the  result 
of  an  analysia  of  his  milk  if  he  would  like  IL 
and  th^  told  him  the  percentages  of  solids  and 
fat  in  each  sample;  and  that  afterwards^  on 
defendant's  further  request  therefor,  the  milk 
inspector  wrote  down  the  anairses  of  the  sam- 
ples which  were  below  standard,  and  gave  the 
writing  to  defeudanL  Heldj  that  there  was  a 
sufficient  compliance  with  the  statute,  so  as  to 
preclude  the  defense  tliat  d^enAaat  was  not  le- 
gal^ Infurmed  of  the  chaiMtw  of  his  milk, 

Bxc^Uons  from  raperlor  court,  Snffolfc 
county;  Henry  K.  Sheldon,  Judge. 

One  McCance  was  con^cted  of  having  In  his 
possession,  with  Intent  to  sell,  milk  below 
the  legal  standard  of  quality,  and  be  brings 
exceptions.  Ovemil^d. 

M.  J.  Sughme,  Asst  Dist  Atty^  for  the 
Commonwealtii.  Dewing  ft  Cotler,  for  ^ 
fendant. 

MORTON,  J.  TbiB  Is  a  complaint  (gainst 
the  defendant  for  having  "In  his  possession 
milk  not  of  good  standard  quality;  that  Is 
to  say,  milk  containing  less  than  twelve 
per  CCTtnm  of  milk  soUds,  with  intent  then 
and  there  unlawfully  to  sell  said  milk  with- 
in this  commonwealth."  The  only  question 
Is  whether  the  jury  should  have  been  iu- 
structed,  as  requested  by  the  defendant, 
that  •'the  Information  furnished  to  the  de- 
fendant as  to  the  result  of  the  analysis  of 
the  milk  was  not  a  compliance  with  chap- 
ter 169  of  the  Acts  of  1899,"  and  whether 
the  instruction  that  was  given  was  errone- 
ous. The  Information  referred  to  was,  in 
substance,  that  the  milk  Inspector  told  the 
defendant  that  he  mmld  give  him  the  result 
of  the  analyses  of  the  samples  If  he  would 
like  It,  and  did  so,  telling  him  the  percent- 
ages of  total  solids  and  of  fat  in  the  case 
of  each  sample;  that  afterwards  the  defend- 
ant came  baclk  to  the  Inspector's  ofBce,  and 
the  Inspector  then  told  him  that  he  **would 
give  Mm  the  figures  In  writing  If  he  wanted 
them,  and  he  said  be  would  like  the  figures 
of  the  analyses  of  the  samples  that  were 
below  Btuidard.*'  and  that  the  Inspector 
wrote  them  down,  and  caused  the  paper  on 
wblcb  they  were  to  be  given  to  him.  We 
think  that  this  was  a  sufficient  compliance 
with  the  statute,  and  tiiat  the  Jury  were 
properly  so  instructed  in  substance.  The 
object  of  the  analysis  Is  to  show  the  amount 
of  milk  soUda  or  of  fat,  and  if  a  .defmdant 
In  an}  case  la  furnished  with  those  be  Is 


furnished,  we  think,  vlth  flis  analyslB- re- 
quired by  the  statute  to  be  sent  to  him. 
Bzceptlons  overruled. 


an  Mass.  SHI 

BROADWAY  MAT.  BANK  r.  BAKER  (two 
eases).  SAMB  v.  L£WIS,  ELAMB 
T.  SHAIiU 
(Supreme  Judldal  Court  of  Massachusetts. 

Suffolk.   June  9,  1900.) 

CORPORATIONS— LIABILITT  OP  STOCKHOLDHR8 
— CORPOBATB  DBBTS— STATUTORY  LIABILITY 

—  ENFORCEMENT  —  CONDITIONS  —  UMITA- 
TION  OP  ACTIONS— N0NRBSIDBNT8-LACHM 

—  BONDS  —  GUARANTIB8  -t  ULTRA  VIRBS  — 
CLAIMS  —  SET-OFF  —  EQUITABLE  DBFEKSB  — 
ACQUISITION  FROM  WIFB— ACQUISITION  AFT- 
Sa  SUSPENSION-GOOD  FAITH. 

LThe  liability  of  stockholders  of  a  Kansas 
corporation,  imposed  by  Gen.  St  Kan.  1839, 

Ear.  1192,  authorizing  actions  to  charge  stock- 
olden  with  the  amount  of  a  judgment  asainst 
a  coEporati<m  afta  execution  has  beoi  isaned 
against  the  corporation  and  no  property  found 
whereon  to  lery,  is  contractual  In  Its  nature, 
and  a  several  llabllit?  that  may  be  enforced 
wherever  personal  service  can  he  had  on  the 
stockholder;  and  since  the  only  condition  to 
Its  enforcement  Is  the  recovenr  of  the  jndg- 
ment  against  the  corporation,  with  proof  that  it 
cannot  be  collected,  failure  to  ■  recover  judg- 
ment and  have  an  execution  returned  nulla 
bona  in  Massachusetts  does  not  preclude  a  re- 
covery. 

2.  A  statute  of  Hmltatibna  of  anotiier  state. 
Containing  a  provision,  applying  to  nonresi- 
dents, that  it  shall  not  run  against  a  i^erson 
uot  in  the  state  at  the  time  the  cause  of  action 
accrues,  until  he  comes  therein,  does  not  bar 
an  action,  governed  hy  snch  statnte,  agalnat  a 
resident  of  Massachusetts  who  it  is  not  shown 
conld  evn  have  been  sned  In  such  other  state. 

8.  The  doctrine  of  laches  does  not  apply  to 
an  action  at  law  which  is  expressly  limited  by 
statute. 

4.  Guaranties  of  payment  of  bonds  taken  by 
a  loan 'and  trust  coi^any  in  the  ordinary  course 
of  its  business,  made  In  connection  with  thdr 
sale,  are  not  ultra  vires,  and  are  binding. 

5.  In  an  action  by  a  creditor  Of  a  Kansas 
corporation  to  charge  a  stodcholder  with  a 
judgment  against  such  corporation,  as  author- 
ized by  Gen,  St.  Kan.  1889,  par.  1192.  such 
stockholder  tnay  set  off.  as  an  equitable  de- 
fense, claims  for  amounts  of  principal  and  in- 
terest guarantied  by  such  corporaUon  ou  pur> 
chase  of  bonds  before  its  insolvency. 

6.  In  an  action  by  a  creditor  of  a  Kansas  cor- 
poration to  charge  a  stockholder  with  a  judg- 
ment against  the  corporation  as  authorized  by 
Gen.  St.  Kan.  18S9,  par.  1192  such  stockholder 
cannot  set  off,  as  an  equitable  defense,  claims 
for  principal  and  interest  guarantied  by  such 
corporation,  ortglually  owned  by  his  wife,  and 
taken  by  him,  after  the  suspension  of  the  cor- 
poration, to  save  her  from  loss. 

7.  A  decision  of  a  state  court  coustroing  a 
statnte  of  such  state  la  binding  on  the  courts  of 
another  state  in  an  action  under  such  statute. 

Report  from  superior  court,  Suffidk  county; 
Henry  K.  ±*raley,  Judge. 

Four  actions  hy  the  Broadway  National 
Bank  against  Nelson  K.  Baker,  Abble  S.  Lewis 
David  A.  Small,  and  George  F.  Baker,  re- 
spectively, to  enforce  a  statutory  UaUllty. 
There  were  verdicts  for  the  plaintiff,  and  on 
lequest  of  the  defendants  the  cases  are  re- 
ported for  Judgmente.  Judgments  ordered. 

W.  R.  Blgelow  and  H.  J.  Jaqulth,  for  plain- 
tut.  Frank  T.  Benuer,  for  defendants. 
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KXOWLTON,  J.  The  principal  questloDS 
In  tbcse  cases  hare  lately  been  considered  by 
this  court,  and  by  several  otber  courts,  state 
and  federaL  Tbe  case  of  Bank  t.  Ellis.  160 
Mass.  414,  44  N.  E.  349,  and  172  Mass.  3!), 
61  N.  B.  *JUT.  42  L.  E.  390,  was  brought 
under  the  same  statute  as  tbe  present  cases, 
tnd  is  like  them  in  Ita  facts.  Howarth  v. 
•jombard.  175  Mass.  — ,  66  N.  K.  8S8.  was 
brought  under  a  statate  In  the  state  of  Wash- 
ington, which  Is  different  In  Its  provlsioDS, 
and  la  differently  coostrued  by  tbe  supreme 
court  of  that  state;  but  the  prtnclples  stated 
In  the  opinion  In  that  case  are,  for  the  most 
part,  equally  applicable  to  the  cases  now  be- 
fore OS.  In  Whitman  t.  Bank,  20  Sup.  Ct 
477,  AdT.  S.  U.  S.  477.  44  L.  Ed.  — ,  the 
flrst-mentloned  ststute  was  carefully  consid- 
ered, many  cases  were  referred  to.  and  a  con- 
clusion was  reached  In  entire  accord  with 
the  other  cases  above  cited.  It  Is  settled  by 
these  decisions  that  stockholders  In  corpora- 
tions organized  under  tbe  laws  of  Kansas 
are  liable  severally,  and  not  Jointly,  to  the 
Judgment  creditors  of  the  corporation  who 
pursue  tbe  remedy  provided  by  paragraph 
1192  of  the  Ueneral  Statutes  of  Kansas  of 
18SS.  The  liability  of  stockholders  under  this 
paragraph,  although  statutory  In  its  origin.  Is 
contractual  In  its  nature.  It  arises  under 
the  contract  of  subscription  to  the  capital 
stock,  made  in  becoming  a  stockholder.  Ttiin 
liability  is  transitory,  and  may  be  enforced 
In  any  court  of  general  Jurisdiction  In  a  state 
where  personal  service  can  be  made  upon  a 
stockholder,  lliese  doctrines  are  laid  down 
by  the  supreme  court  of  Kansas,  and  are 
followed  by  this  court  Howell  v.  Mangles- 
dorf,  88  Kan.  VM.  5  Pae.  759;  Abbey  y.  Dry- 
Goods  Co.,  44  Kan.  415,  24  Pac.  426;'  Bank 
T.  Magnuson,  67  Kan.  573,  47  Pac.  SIS;  Ball 
T.  Keese.  58  Kan.  614.  50  Pac.  875.  In  Bank 
T.  Famum,  20  Sup.  Ct  507,  Adv.  S.  U.  S.  607. 
44  L.  Ed.  — ,  It  was  held  (reversing  the  de- 
dBlon  of  the  same  case  In  20  R.  L  466,  40 
Atl.  841)  that  opon  the  facts  proved,  the 
plaintiff  had  a  right  to  recover  under  section 
1  of  article  4  of  the  constitution  of  the  ITnlted 
States,  and  under  Rev.  St  U.  8.  1  950,  passed 
In  pursuance  thereof.  Tbe  language  of  this 
part  of  the  constitution  Is  as  follows:  "Full 
taltb  and  credit  shall  be  given  in  each  state 
to  the  public  acta,  records  and  Judicial  pro- 
ceedings of  every  other  state.  And  the  con- 
gress may  by  general  laws,  prescribe  tbe  man- 
ner In  which  such  acts,  records  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof." 
This  decision,  on  constitutional  grounds.  Is 
controlling  upon  state  courts,  In  favor  of 
creditors  who  seek  to  enforce  against  non- 
resident stockholders  the  liability  declared  by 
the  supreme  cojurt  of  Kansas  to  exist  under 
the  constitution  and  laws  ot  that  state.  Re- 
ferring to  this  Hat>Ility,  this  court  in  How- 
arth V.  Lombard,  175  Mass.  — ,  56  N.  B.  8S8. 
used  language  as  follows:  "In  Bank  v.  Ellis, 
160  Mass.  414.  4-r  N.  E.  849,  and  172  Mass. 
80,  51  N.  D.  ^7.  42  U  B.  A.  806k  the  plain- 


tiff was  allowed  to  recover  because  a  sub- 
stantive right  bad  grown  up,  which  bad  been 
held  by  the  court  of  Kansas  to  be  contractual, 
and  because  the  prdlmlnary  proceedlncs  In. 
Kansas  had  been  taken  which  wen  neces- 
sary under  the  statute  to  tbe  enforcement 
the  right  In  other  Jurisdictions.  These  pro- 
ceedings, which  were  merely  the  recovery  ot 
a  Judgment  against  the  corporation,  wlth- 
proof  that  it  could  not  be  collected  In  the 
ordinary  way,  removed  tbe  only  limitation  up- 
on the  Tight  to  proceed  by  action  against 
any  stockholder.wherever  he  might  be  found." 
These  authorities  dispose  of  the  defendants' 
argument  that  tbe  failtue  ot  the  plaintiff  to- 
recover  Judgment  in  this  commonwealth,  and 
to  have  the  execution  returned  nulla  bona 
here,  Is  fatal  to  thm  actions,  as  well  a* 
their  argument  ai  to  tbe  general  nature  of 
the  liabUIty. 

It  remains  to  consider  tbe  contention  of 
tbe  defendants  that  the  actions  are  barred  by 
the  statute  of  limitations  or  by  laches.  It 
Is  not  contended  that  In  any  view  of  the  case, 
the  statute  of  limitations  ot  this  common- 
wealth la  a  bar  to  the  actions,  but  the  con- 
tention is  that  the  statutes  of  Kansas  on  thla- 
subject  relieve  tbe  defendants  from  all  lia- 
bility In  these  suits.  It  Is  agreed  that  by 
the  terms  of  the  statute  ot  limitations  tn  that 
state,  If  a  person  Is  ont  of  tbe  state  when 
a  cause  of  action  against  falm  accrues,  the 
period  limited  for  the  commencement  of  the 
action  does  not  begin  to  run  until  he  cornea 
Into  the  state.  It  Is  alao  agreed  that,  hf 
the  decisions  of  the  courts  of  Kansas,  this  pro- 
vision applies  to  nonresidents.  Tbe  auditor 
has  found  that  the  defendants  are  all  resi- 
dents ot  Massachusetts,  and  It  does  not  ap- 
pear that  they  ever  could  have  been  sued  in 
Kansa&  The  statute  of  limitations  in  Kan- 
sas Is  of  general  application.  In  the  statute 
on  which  the  plaintiff's  rights  rest  there  I* 
no  limitation  of  the  right  founded  on  a  re- 
quirement that  the  right  be  enforced  within 
a  specllled  period  of  time.  Nor  Is  there  any 
ground  for  the  contention  that  there  has 
been  laches  which  affects  tbe  plaintiff's  rights. 
These  are  actions  at  law,  in  reference  t» 
which  there  is  an  apress  statute  of  llmitsr 
tions,  and  the  doctrine  of  laches  does  not 
apply.  Even  If  the  doctrine  did  apply.  It  does 
not  appear  that  there  bas  been  unreasonable 
delay  on  the  part  of  tho  plaintiff  In  enfordns 
Its  rights. 

In  the  case  against  George  F.  Baker  there 
Is  a  defense  which  does  not  appear  In  the 
other  cases.  This  defendant  holds  claims 
against  the  corporation  in  which  his  liability 
as  a  stockholder  Is  sought  to  be  enforced. 
These  claims  he  seeks  to  set  off  or  to  use  as 
an  equitable  defense  against  the  claim  of  tbe 
plaintiff.  It  is  clear  that,  under  the  statutes 
relating  to  set-off  In  actions  at  law,  he  can* 
not  avail  himself  of  these  claims  as  an  so- 
swer  to  the  plaintiff's  suit  They  are  sot 
claims  against  the  plaintiff.  But  It  Is  held 
In  Kansas  Umt  a  stockholder  who  In  good 
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fUtb  tuu  ToIuntarUj  paid  a  creditor  of  a 
corporation.  In  recognition  of  bis  liability  un- 
det  the  statute  may  avail  himself  of  the  pay- 
meat  aa  an  equitable  defense  to  an  action 
of  this  bind  brought  against  him  by  another 
creditor.  It  Is  assumed,  not  only  that  a 
stockholder  irho  Is  also  a  creditor  of  the  cor- 
poration may  pay  himBelf.  In  recognition  ot 
bis  liability  as  a  stockholder,  but  that,  In 
good  faith,  he  may  porchaae  claims  of  other 
crediton,  after  the  Insolvency  of  the  corpo- 
ratloit  la  known,  and  tbat.be  may  be  allowed, 
as  an  equitable  defense,  for  the  amount  so 
paid.  Abbey  v.  Long,  44  Kan.  688,  692,  24 
Pac.  lUl;  Bank  r.  Joalyn.  59  Kan.  778,  58 
Pac  756;  Van  Pelt  t.  Strickland,  60  Kan. 
5S4,  57  Pac.  488.  It  la  assumed  or  implied 
in  the  federal  courts  that  such  an  equitable 
defense  may  be  allowed.  Brown  v.  Trail 
(C.  C.)  88  Fed.  641-646;  Whitman  t.  Bank, 
20  Bnp.  Ct  477,  Adv.  S.  U.  S.  477,  44  L.  Bd. ' 
—V  The  auditor  finds  that  the  statutes  in 
Kansas  almliah  the  distinction  lietween  law 
and  equity,  and  establish  one  form  of  pro- 
ceeding, called  a  "dvll  action."  He  also 
finds  that  under  these  statutes  the  defendant 
may  set  forth  In  his  answer  equitable  as  well 
as  legal  defenses.  If  this  salt  had  been 
brought  in  Kansas,  It  seems  plain  that  this 
defendant  could  liave  availed  himself  of  this 
equitable  defense  under  a  statute,  to  meet  a 
liability  which  arises  under  |tbe  same  statute. 
In  considering  the  nature  of  this  defense,  we 
must  follow  the  decisions  of  the  courts  of 
Kansaa  It  Is  a  new  defense,  of  an  egnit- 
able  character,  founded  on  a  new  statute 
crctttlDg  a  new  llablUty.  By  St  1883.  c. 
223,  i  14,  It  Is  provided  that  one  may  plead 
an  equitable  defense  to  an  action  at  law  in 
this  commonwealth.  In  bis  answer  the  de- 
fendant says  that  under  the  laws  of  Kanaaa, 
ajB  Interpreted  in  the  case  of  Abbey  v.  Long, 
44  Kan.  688,  24  Pac.  1111,  "he  has  a  right 
In  equity  to  aet  off,  against  the  alleged  claim 
of  tbe  plaintiffs  In  this  action,"  the  claims 
wtaicb  be  deacrlbea.  which  he  saya  he  held 
against  the  Commonwealth  Loan  &  Trust 
Company  when  tbe  plaintiff's  suit  was  com- 
menced. This  language  indicates,  although 
not  very  clearly,  that  be  intended  to  avail 
himself  of  bis  right  in  equity  under  onr  stat- 
ote.  No  queatlou  of  pleading  was  raised  at 
the  trial,  and.  If  an  amendment  to  tbe  an- 
swer Is  seceaaary,  the  defendant,  tmder  the 
terms  of  the  report,  should  have  an  oppor* 
tnnlty  to  make  it. 

It  is  intended  tbat  the  Commonwealth  Loan 
ft  Tmst  Company  could  not  bind  Itself  by 
such  guaranties  as  it  made  to  the  defendant 
We  are  of  the  opinion,  on  the  facts  found, 
that  its  guaranties  are  binding.  Bee  Van 
•  Pelt  V.  Strickland.  60  Kan.  584.  K7  Pac  488. 
It  does  not  appear  that  such  a  contract,  made 
by  such  a  corporation  In  connection  with  the 
sale  of  a  bond,  was  ultra  vires.  We  are  of 
oplnltot  tbat  this  defendant  has  an  equitable 
dtfenae  against  tbe  plaintiff's  claim  for  tbe 
amooDts  due  <«i  tb?  fuOO  b<uid.  No.  2.251.  aa 


the  ¥400  ktan.  No.  1.613,  and  on  tbe  Fritze 
loan.  No.  277;  being  91,252.67  In  all.  The 
other  three  claims  were  originally  owned  by 
his  wife,  and  were  taken  by  blm,  to  save  her 
from  loss,  after  the  suspension  of  the  Common- 
wealth Loan  &  Trust  Company.  Under  the 
decision  In  Kansas,  for  loans  purchased  after 
the  in8olven(7  of  the  company  he  could  only 
be  allowed  the  amounts  paid  by  him  in  good 
faith  for  the  claims  which  he  obtained. 
Apart  from  such  disabilities  in  referoice  to 
contracting  as  exist  between  husband  and 
wife  In  this  commonwealth,  tbe  report  does 
not  show  that  thla  arrangement  was  such  a 
purchase  in  good  faith,  op  such  a  payment 
as  oititles  ttiii  defiant  to  nse  tbe  cbOms 
of  his  wife  as  an  equitable  defeme  to  this 
action. 

The  result  is  tbat  ta  the  first  three  cases 
Judgments  are  to  be  entered  on  ths  verdicts, 
and  in  tbe  case  against  Qeorge  F.  Baker 
Judgment  is  to  be  entered  for  tbe  plaintiff 
for  the  amount  of  tbe  verdict  less  $1,252.67, 
the  amount  of  tbe  enforceable  claims  which 
be  hoMa  agabist  tbe  corporation.  Ordexed 
aoeordlBgly. 


(176  Hub.  800) 

AULAS  NAT.  BANK  v.  NATIONAL  BXCH. 
BANK. 

(SovroBe  Judicial  Court  of  Masaadinsetts. 
Suffolk.  June  11. 1900.) 

BANKS  AND  BANKING  —  CLEAKINO  HOtntB  — 
NOTBS— CUSTOM— VAZJDITY—PATMSNT. 

1.  A  custom  or  agreement  between  banks 
who  are  members  of  a  clearlng>faonse  associ- 
ation that  notes  of  the  patrons  of  one  of  such 
banks,  held  for  collection  for  the  acconnt  of 
patrona  ot  another  of  the  banks.  Included  In 
the  clearing  on  the  day  they  are  due,  and  in 
that  way  conditionally  paid,  may  be  returned 
before  a  certain  hour  of  the  day  It  It  la  found 
they  will  be  dishonored  by  the  maker,  thereby 
avoldinff  such  conditional  payment  and  if  not 
returned  tiie  payment  to  be  considered  absolnte, 
Ib  not  void  as  violating  the  duty  of  tbe  collec- 
tion bank  to  the  payee  as  well  as  tbe  maker  to 
have  the  note  ready  for  delivery  on  payment 
dnring  the  entire  basiness  day,  and  banks  so 
recemng  and  paying  notes  will  be  bonnd  by 
such  custom  or  agreement 

2.  Ibere  was  a  custom  of  pasBlng  notes 
through  a  clearing  house  with  like  effect  as 
checks,  except  that  the  paying  bank  miaht  re- 
quest "time/'  thereby  extending  the  time  in 
wliich  return  thereof  contd  be  made  from  1  to 
2  o'clock.  A  bank  received  a  rubber  com- 
pany's note  as  a  debit  item  In  Its  clearings,  and 
charged  the  rubber  company  with  the  amount 
thereof,  and,  tbe  rubber  company  delaying  its 
payment,  **time**  was  asked  and  granted.  At 
1:00  o'clock  the  cashier  of  the  bank  called  up 
the  rubber  company  by  tel^hone,  but  failed  to 
get  communication  with  Its  officers,  llie  casb- 
fer  then  went  to  lunch,  returning  at  about  3 
o'clock,  and  again  called  up  tbe  robber  com- 
pany, and,  in  reply  to  information  that  It  had 
made  an  aealgnment,  stated  tbat  it  was  rough 
treatment,  as  tbe  bank  had  paid  the  note.  The 
bank  then  tendered  the  note  back  to  the  collec- 
tion bank,  which  refused  to  refund  the  money. 
Held  that  aside  from  the  question  of  custom 
as  to  notes,  the  evidence  as  to  the  time  when 
they  might  he  returned  l>elng  conHicting,  tbe 
(nrcumstances  indicated  that  the  bank  treated 
the  note  as  though  it  were  a  check,  and  that 
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there  wu  no  mistake  of  fact,  and  the  parment 
was  absolute  as  against  the  receiTlng  bank. 

Report  from  superior  court,  Suffolk  comity; 
John  Hopkins,  Judge. 

Action  by  the  Atlas  National  Bank  against 
the  Matlonal  Exchange  Bank  to  recover  the 
amount  of  a  note  paid  through  a  clearing 
house.  On  r^rt  of  a  Justice  of  the  superior 
court  In  favor  of  plaintiff.  Report  dlscbar* 
ged. 

Benj.  L.  M.  Tower,  0.  B.  Barnes.  Jr.,  and 
B.  O.  Hiler,  for  plalntUt.  J.  B.  Sweeney  and 
H.  R.  Dow,  for  d^endant 

LORING,  J.  This  case  comes  up  upon  a 
report  of  the  Justice  of  the  anperlor  court, 
who  tried  the  case  without  a  Jury.  The  re- 
port sets  forth  six  rulings  requested  by  the 
defendant,  all  of  which  were  denied  by  the 
court,  and  two  rulings  made  by  the  court. 
The  court  found  for  the  plaintiff,  and  the  re- 
port concludes  as  fi^lows:  "If,  as  a  matter 
of  law,  on  the  foregoing  facta,  the  plaintiff 
Is  not  entitled  to  recover.  Judgment  Is  to  be 
entered  for  the  defendant;  otherwise.  Judg- 
ment is  to  be  entered  upon  the  above  flndfng 
for  the  plaintiff."  We  think  that  there  may 
have  been  a  mistake  in  the  terms  of  the  re- 
port stating  what  questions  of  law  were  re- 
served for  the  consideration  of  this  court. 
As  the  report  Is  drawn,  the  only  question 
which  Is  open  for  consideration  here  Is  wheth- 
er, as  a  matter  of  law,  on  the  facts  stated 
In  the  report,  the  defendant  Is  entitled  to  a 
verdict.  If  that  were  the  only  question  which 
it  was  Intended  should  be  open  fn  this  court, 
there  was  no  reason  for  Inserting  the  two 
rulings  made  by  the  court,  and  the  last  five 
of  the  six  requests  for  rullnj^s  made  by  the 
defendant.  The  Insertion  in  the  report  of 
these  rulings  and  these  requests  for  rulings, 
and  the  fact  that  they  have  been  discussed  by 
counsel  at  the  bar,  boa  led  us  to  think  that 
the  concluding  paragraph  of  the  report  may 
have  been  drawn  as  It  was  through  inad- 
vertence. We  are  of  opinion  that  the  two 
rulings  made  by  the  court  were  wrong. 

The  action  was  brought  to  recover  the 
amount  of  a  promissory  note  for  $5,000  made 
by  the  Boston  Woven-Hose  &  Rubber  Oom- 
pony.  payable  to  its  own  order,  indorsed  by 
it,  by  the  Lawrence  National  Bank,  and  by 
the  defendant  bank,  and  payable  at  the  plain- 
tiff bank  on  the  IGth  day  of  June,  1898.  It 
appears  from  the  testimony  set  forth  In  the 
report  that  the  note  was  included  in  the  ac- 
count of  the  defendant  bank  against  the 
plaintiff  bank  In  the  clearing  house  on  that 
day,  and  the  amoimt  of  it  was  charged  to  the 
Boston  Woven-Hose  &  Rubber  Company  on 
the  Ixioks  of  the  plaintiff  bank  In  red  Ink,  &b 
all  clearing  house  notes  are  charged,  at  about 
11  o'clock.  At  the  same  time  the  defendant 
bank  was  credited  with  this  amount  among 
other  Items  In  Its  clearing-house  account. 
About  12  o'clock  the  paying  teller  of  the 
plaintiff  bank  called  up  by  telephone  the 


treasurer  of  the  Boston  Woven-Hose  &  Rub- 
ber Company,  the  maker  of  tbe  note,  and  told 
him  that  the  note  was  In  the  bank,  to  which 
the  treasurer  said,  "I  will  attend  to  that 
later."  At  10  minutes  before  1  o'dodt  the 
messenger  of  the  plaintiff  bank,  at  tbe  request 
of  the  paying  teller  of  that  banic,  called  up 
tbe  defendant  bank  upon  tbe  telephone,  and 
asked  for  **time"  on  tbe  note  of  the  Boston 
Woven-Hoee  Company.  He  was  asked  If  the 
note  was  likely  to  be  paid;  answered,  "^Very 
likely;"  and  received  the  reply  "All  right" 
At  a  few  minutes  before  2  o'clock  the  paying 
teller  of  the  plaintiff  bank  called  to  the  at- 
tention of  tbe  casliler  of  that  bank  the  fact 
that  this  note  had  not  been  paid.  The  cash- 
ier thereupon  went  to  the  tdephone,  and 
tried,  unsuccessfully,  to  speak  with  some  offi- 
cer of  the  Boston  Woven-Hose  ft  Rubber 
Company  who  knew  about  tbe  bank  account. 
He  was  told  that  he  would  have  to  speak  with 
Mr.  Bryant,  the  assistant  treasurer,  and  that 
Mr.  Bryant  would  be  back  shortly.  The  caah- 
ler  of  the  plaintiff  bank  then  went  to  lunch, 
getting  back  at  about  10  minutes  before  3 
o'clock.  Upon  returning  frcnn  lunch,  the 
cashier  called  up  Mr.  Bryant,  the  assistant 
treasurer,  on  tbe  telephone,  and  asked  him 
what  be  was  going  to  do  with  the  note  In 
question.  Mr.  Bryant  then  Informed  him 
that  tbe  Boston  Woven-Hose  ft  Rubber  Com- 
pany bad  made  an  assignment  Tbe  cashier 
then  said  to  Mr.  Bryant  that  it  was  "rather 
rough  treatmeulf';  whereupon  Mr.  Bryant 
said,  "Yon  don't  mean  to  say  yon  have  paid 
Itl"  and  the  eashlra?  replied,  "Tes,  we  have 
paid  it;"  to  which  Mr.  Bryant  replied  that 
In  the  previous  January  he  bad  told  him 
"not  to  pay  any  notes  unless  you  had  receiv- 
ed a  check  to  cover  the  notes."  The  cashier 
further  testified.  In  answer  to  the  question 
whether  he  remembered  that  be  then  stated 
to  Mr.  Bryant  that  he  did  not  want  to  get  the 
Boston  Woven-Hose  ft  Rubber  Company  into 
trouble,  and  that  that  was  the  reason  he  paid 
tbe  note,  nnd  that  he  ^ranted  to  accommodate 
them  to  that  extent,  "I  think  I  told  blm  that 
we  did  it  to  accommodate  them."  After  this 
conversation  the  cashier  directed  the  book- 
keeper to  cross  out  the  charge  of  $5,000 
against  the  Boston  Woven-Hose  Company 
and  the  credit  in  favor  of  the  defendant 
bank  of  the  same  amount,  and  sent  the  mes- 
senger of  the  bank,  with  tbe  note,  to  tbe  de- 
fendant bank  to  tender  It  back,  and  demand 
tbe  $5,000  credited  by  reason  of  it  hi  the 
clearing  house.  This  was  refused,  and  the 
present  action  was  brought 

By  the  rules  of  the  clearing  house,  errors 
in  any  Item  in  the  clearing-house  account, 
or  any  claims  arising  from  a  payment  ta 
that  account  not  being  good,  were  to  be  ad- 
Justed  directly  between  the  parties  to  that 
account;  and.  In  case  the  item  which  was 
not  good  consisted  of  a  check.  It  was  to  be 
retnmed  not  later  than  1  o'clock.  There  was 
no  rule  of  the  clearing  bouse  as  to  the  thne 
when  Itema  other  than  cheoks  included  la 
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the  ctearing-bouse  settlement,  whtdi  turned 
out  not  to  be  good,  sboold  be  retnmed. 
There  was  evidence  that  there  was  a  custom 
among  banks  who  cleared  notes  through  the 
clearing  house  fixing  the  time  within  which 
the  conditional  payment  of  a  note  included 
In  a  clearing-house  settlement  could  be  avoid- 
ed by  the  return  of  the  note,  or.  In  other 
words,  when  the  conditional  payment  of  such 
note  became  absolute.  Aa  we  understand 
the  testimony,  that  there  was  such  a  custom 
was  uncontradicted.  Whether  we  have  In- 
terpreted the  report  rightly  In  that  connec- 
tion may,  perhaps,  be  open  to  questlrau  The 
assistant  manager  of  the  Clearing-House  As- 
sociation testified  that  "there  Is  a  custom  to 
return  notes  after  1  o'clock  up  to  the  time 
of  closing  of  the  bank;  that  would  be  up  to  2 
o'clock  in  case  of  the  Atlas.  I  don't  know 
of  any  established  custom  that  extends  the 
time  for  returning  notes  beyond  2  o'clock.  I 
d(Mi't  know  of  any  custom  that  permits  the 
return  of  a  note  after  2  o'clock.  There  Is 
custom  about  charging  notes  through  the 
clearing  house.  I  think  It  might  be  said  to 
be  nearly  universal,  but  there  axe  cases 
where  they  do  not  receive  notes  through 
clearing,  among  banks  that  are  members  of 
that  clearlug."  We  understand  this  testimo- 
ny to  mean  that  the  custom  of  hanks  which 
are  members  of  the  Clearlng-House  Associa- 
tion to  clear  notes  held  by  them  through  the 
clearing  house,  in  place  of  presenting  them  for 
payment  at  the  bank  where  they  are  payable, 
Is  not  universal,  but  that  the  custom  among 
those  members  of  the  banks  who  choose  to 
clear  their  notes  through  the  clearing  house 
in  place  of  presenting  them  Is  universal,  and 
that  that  custom  is  that  if  the  notes  are  not 
returned  before  the  time  of  closing  of  the 
bank,  and.  In  case  of  the  plaintiff,  2  o'clock, 
the  conditional  payment  becomes  absolute. 
With  the  single  exception  of  the  testimony 
of  the  cashier  of  the  plaintiff  bank,  all  the 
witnesses  concurred  in  their  testimony  that 
under  no  circumstances  did  the  time  for  re- 
turning the  note  continue  beyond  the  busi- 
ness hoars  of  the  bank  at  which  the  note  was 
payable.  Some  witnesses  testified  that  the 
time  was  2  o'clock,  without  reference  to  the 
business  hours  either  of  the  bank  at  which 
the  note  was  payable  or  the  bank  which  held 
the  note;  others  testified  that  it  was  the 
close  of  business  boors  of  the  paying  bank; 
oth«^  testified  that  it  was  1  o'clock,  unless 
"time"  was  asked  for,  and.  If  "time"  was  ask- 
ed tar.  It  was  2  o'clock.  In  the  case  at  bar 
there  was,  on  the  testimony,  no  question  but 
that  the  business  hours  of  the  plaintiff  bank 
dosed  at  2  o'clock.  We  do  not  regard  the 
testlmcmy  ot  the  cashier  of  the  plaintiff  bank 
that  aa  a  matter  <tt  courtesy,  some  business 
was  done  after  2  o'clock  aa  evidence  that 
the  bnslneas  honra  ot  that  bank  continued 
after  that  hour. 

Tber€  vPas  some  testimony  by  the  cashier 
of  the  plaintiff  bank  which  vras  In  conflict 
with  that  of  the  other  witnesses.  That  was 
his  testimony  to  ths  effect  that,  U  "time" 


was  asked  for  and  granted  on  a  note  whldi 
had  gone  through  the  clearing  house,  the  time 
tor  the  return  of  that  note  was  fixed  at  the 
time  when  the  books  of  the  paying  bank  were 
actually  dosed  and  the  safe  locked;  that 
there  was  no  regular  time  t<a  the  return  at 
the  note  in  such  a  caie;  and  that  It  was  the 
duty  of  the  paying  bank  to  retam  the  note 
when  it  was  fonnd  that  It  was  not  good.  All 
the  other  witnesses  testlfted  that  whet  "time" 
was  granted  It  meant  until  2  o^elock.  Soma 
9t  them  testified  that  '*tlm^  vras  aAed  for 
because,  unless  **ttme"  was  granted,  the  time 
for  the  return  of  the  note  was  1  o'doA;  and 
others  testified  that  there  was  so  much  doubt 
as  to  whether.  In  the  absencs  of  the  granting 
of  "time,"  the  time  was  1  or  8  o^dock.  that  It 
was  usual  to  get  It  if  the  note  was  not  re- 
turned by  1  o^doek.  ' 

The  ^vsldlng  judge  made  tba  fAUowing 
flndtaigs  and  rulings:  "The  assodattm  has 
not  In  writing  established  any  rule  regulating 
the  return  ot  other  Items,  Including  promls* 
Bory  notes,  or  limiting  the  time  in  irtilch 
they  may  be  retnmed."  "I  find  that  it  has 
not  otherwise  established  such  a  rule.  I  find, 
also,  that  such  a  nde  has  not  been  estabHsbed 
by  unlveraal,  nnlform,  and  geoosl  custom; 
and  role  that  a  custom.  If  one  existed  to  re- 
turn such  notes  before  the  end  of  the  busi- 
ness hours  of  the  receiving  bank,  would  be 
bad.  as  being  In  derogation  of  law  and  of  the 
rights  of  the  parties,  tp  whom  the  receiving 
bank  would  owe  certain  duties  by  reason  of 
having  the  notes  at  tte  place  of  butiness  fOr 
payment  aa  the  day  when  they  became  due." 
The  reason  given  In  the  repmrt  by  the  presid- 
ing justice  for  these  rnUiurs  was:  *7be  bank 
receiving  the  note  for  collection  owes  to  the 
person  dq^odtlng  the  note  with  It  the  duty  of 
holding  It  and  having  It  ready  for  delivery 
upon  payment  durtaig  the  entire  bnalness  day. 
and  to,tiie  maker  of  the  note  the  duty  of  thus 
hoUIng  It  tor  delivery  to  bim  during  the  en- 
tire time  In  which  he  has  to  pay  It,  that  Is, 
until  the  nplratlon  of  the  last  nunnait  of  the 
last  honr  ot  the  business  day  at  the  bank 
at  which  It  Is  made  payables.  The  associa- 
tion has  not  In  Its  printed  rules  undertaken  to 
bold  the  receiving  bank  to  a  retom  ot  the 
note  to  Qie  delivering  bank  before  Its  dls- 
bonw,  or  mate  It  Incumbent  up(m  such  bank 
to  violate  Its  l^al  duty  to  Its  cnstomets.  It 
could  not  establish  such  a  rule  by  agreement 
between  Its  monbers,  oral  or  written,  or  by 
a  practice  or  usage,  however  general  and  un- 
iform, and  has  In  no  vrise  attempted  to  do  sa 
I  rule,  as  matter  of  htw,  that  the  receiving 
plaintiff  bank  was  under  no  i^tal  obligation 
to  return  the  notes  In  suit  to  the  respective 
delivering  d^endant  banks  untfi  their  dis- 
honor at  the  expiration  of  the  last  mommt  of 
the  hour  expiring  at  2  of  the  dock  In  the  aft- 
ernoon ot  the  leth  day  of  June,  the  day  vffoa 
which,  It  Is  agreed,  both  notes  became  due." 

We  are  of  opinion  ttiat  theae  rulings  wvn 
wroi^;.  It  would  be  entirely  proper  for 
banks  who  are  members  of  a  dearlng-houas 
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assoclatioD  to  agree  that  a  promissory  note. 
Included  In  the  clearing-house  settlement,  and 
in  that  way  conditionally  paid  without  ln> 
spectlon,  abaU  be  returned  as  soon  as  It  la 
found  out  that  It  Is  not  a  good  Item  In  that 
acconnt,  and  to  Umlt  the  time  within  which 
It  can  be  returned,  and  to  provide  that  If  it 
is  not  returned  within  the  time  so  fixed  by  the 
d earing  house  the  condttfonal  payment,  made 
without  inspection,  shall  be  arolded,  and  the 
parties  left  In  the  same  position  that  they 
would  haTe  b^n  In  bad  the  note  not  gone 
through  the  clearing  house,  and  no  condition- 
al payment  bad  been  made.  A  promissmry 
note  may  not  be  a  good  item  in  the  clearlng- 
honae  settlement;  elthor  beoraee  the  account 
to  the  credit  of  the  maker  at  tiie  banlc  where 
It  la  payable  Is  not  large  enough  to  pay  It, 
or  becanse  the  bank  has  no  right  to  cbarge 
notes  made  by  the  deporitor,  who  was  the 
maker  of  the  note  In  question,  to  hie  account 
without  a  che<^  being  drawn  Oierefw,  or 
vecifle  instructions  being  glTen  to  lliat  effect, 
aa  waa  the  case  in  National  Bzcfa.  Bank  t. 
National  Bank  of  North  America,  132  Masa. 
147. 

If  the  membera  of  a  clearing  house  should 
provide  In  their  articles  of  araodaUon  that 
sncb  notes  must  be  returned  by  12  o'clock, 
for  exan^le,  and,  if  not  eo  returned,  the  con- 
ditional payment  would  become  abstdute,  the 
bank  holding  the  note  for  collection  would 
have  two  hours  In  wlUch  to  present  the  note 
for  payment  Such  an  article  in  the  roles  of 
the  association  <A  a  clearing  bouse  would  not 
violate  the  rights  of  the  holders  of  the  note 
or  the  duties  which,  either  of  the  banks  owed 
to  him.  A  bank  btridlng  a  note  for  collection 
for  account  of  one  of  Its  depositors  does  not 
violate  the  duty  It  owea  to  the  depositor  if  (1) 
It  presents  the  note  for  payment  at  any  time 
during  boshiess  hours,  and,  on  payment  be- 
Ing  refused,  protests  it,  as  It  may  do,  fc^  non> 
payment;  or  it  0!)  it  leaves  the  note  tw  col- 
lection at  the  Innk  at  which  it  is  payable 
without  making  a  demand  for  p^ment.  The 
duty  imposed  by  law  upon  the  recdvlng  bank 
does  not  require  that  elthor  of  these  acta 
rtiould  be  done  at  any  particular  moment  dur- 
ing the  banking  houra  of  the  day  on  which  the 
note  Is  payaUe.  Horeover,  the  rules  of  the 
clearing  houae  mi^t  provide  that  the  pi^ 
Ing  bank,  on  discovering  that  the  note  was 
not  a  good  Item  in  Oie  accoimt  should  be  eiH 
titied  to  repayment  of  the  amount  tiierectf, 
on  giving  wrlttoi  notice  to  the  bank  in  wfatm 
clearing-houae  account  the  note  was  included, 
and  should  then  ke^  the  note  as  a  note  left 
for  collection  without  presentment  for  pay- 
ment 

nie  ruling  of  the  presiding  justice  fa  evi- 
dently based  uptm  the  decision  In  Natimal 
Bxch.  Bank  v.  National  Bank*  of  North 
America,  182  Maas.  147.  m  that  case  the 
bank  at  whidi  tiie  pnunlssory  note  vras  pay- 
aUe  had  no  right  to  pay  the  note  in  question 
without  a  chet^  from  the  maker  of  It  l%ere 
waa  no  request  for  time  made  by  tha  bank 


at  whlcli  the  note  waa  payabl&  Ibe  note 
was  held  until  10  minutes  before  2  o'clock, 
at  which  hour  It  was  sent  to  the  bank  which 
held  It  for  conectfon,  after  the  bank  at  irtiicb 
It  waa  payable  had  ascertained  from  tiie 
maker  that  the  note  would  not  be  paid.  The 
statonent  of  the  findings  ct  tiie  prealdhig 
justice  before  whom  that  case  waa  tried 
without  a  Jury  la  as  followa:  "The  presid- 
ing Justice  haa  fonnft  spedaUy  *tiiat  a  large 
number  of  tlie  banks  ue  in  the  habit  of 
sending  their  notes  with  their  checks  through 
tiie  clearing  house  for  coUeetion,  and  of  -  re- 
turning them,  If  not  paid,  to  tlu  aradbig 
bank  before  1  o'dodc,*  He  adds:  *I  do  not 
find  su<A  to  be  the  nolfonn  and  InvarlaUe 
custom.  The  plaintiff  and  defendant  banks 
were  so  in  the  habit  of  sending  and  receiv- 
ing notea  through  the  dearing  house,  and 
tiiey  generally  returned  them,  if  not  paid, 
to  the  sending  bank  before  1  o'clock,  bat  this 
rule  was  not  invariable.  Some  of  the  banks 
decline  thus  to  send  or  receive  notes  tbnngh 
the  clearing  house;  and  some  of  those  who 
do  thus  send  and  receive  them  there;  and 
among  them  the  plaintiff  bank,  take  back 
the  notes,  If  not  paid,  after  1  o'clock.' "  See 
National  Bxch.  Bank  v.  National  Bank  of 
North  America,  132  Mass.  147,  ISO.  a%e  case 
came  up  on  a  report  In  which  tiiese  facts 
were  set  fortb,  and  which  provided  that  the 
plaintiff  should  recover  unless,  as  matter  of 
law,  the  plaintiff  was  not  entitled  to  recorer. 
This  court  bdd  that  the  plaintiff  was  ai> 
titled  to  recover,  and  Bndlcott  X.  in  ddlnr 
Ing  the  opinion  (tf  the  coivt  stated  that  it 
was  not  within  flie  course  of  bndn^  at  the 
clearing  boose  that  notes  lAyable  at  a  hank 
should  be  cbaiged  to  that  bank  on  ti»  cIea^ 
Ing-house  setUement;  that  aendlng  the  notes 
through  the  deariiv  house  is  merely  a 
method  for  placing  the  note  In  the  bank 
where  it  la  payable,  to  be  collected  In  the 
usual  course  of  bnslnen;  and  that  the  pay- 
ment of  auch  a  note,  made  in  tiie  dearlng- 
house  settlement  "Is  to  be  treated  as  a  pay- 
.  ment  mads  under  a  mistake  of  tact  to  the 
aame  extent  and  subject  to  the  same  rlgftt 
of  redamatlon,  as  if  it  bad  been  naade  with- 
out the  hiterventlon  of  the  clearing  boiu&'' 
The  conclusion  reached  In  that  case,  on  tiie 
facte  there  found  by  tiie  iwesUing  Justice, 
was  undoobtedly  correct  and  the  statemeit 
of  the  way  in  which  the  conditional  paynwot 
of  a  note,  made  by  Ita  bdng  Imilnded  la  a 
clearing-house  aetUement  was  to  be  tlM^ 
ed,  was  also  correct  on  the  facte  found.  But 
it  cannot  fairly  be  taken  to  be  a  statemeit  (rf 
the  way  in  whldi  a  note  indnded  in  a  dea^ 
ing-house  stetement  Is  to  be  treated  In  a 
case  where  the  evidence  as  to  the  effect  of 
Including  a  iwomlssory  note  In  a  deatiDg- 
house  settlement  Is  different  from  the  evi- 
dence in  that  cas& 

In  the  case  at  bar  there  was  evidence  that 
the  effect  of  Indudlng  a  promissory  note  In 
the  dearing-house  settiement  Is  very  SXtta- 
ent  from  what  was  found  to  be  the  effect 
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thereof  In  National  Exch.  Bank  t.  National 
Bank  of  North  America,  and  the  way  la 
which  the  note  In  qnestion  was  treated  was 
Tery  different  from  the  way  In  which  the 
note  was  treated  in  that  case.  In  the  case 
mt  bar  there  was  evidence  that  the  note  was, 
In  fact,  charged  as  conditionally  paid  on  the 
books  of  the  plaintiff  bank;  that  "time"  was 
aaked  on  the  note  before  1  o'clock;  that  the 
cashier  of  the  plaintiff  bank  tried  to  ascer- 
tain, jnst  before  2  o'ctodc,  whether  the  notes 
were  or  were  not  to  be  paid,  and,  falling  to 
find  the  offlcera  of  the  corporation  which 
made  the  note,  dedded  to  pay  the  note  to 
accommodate  them;  and.  In  addition,  there 
wfliS  erldence  that  there  waa  a  custom  to  the 
effect  that,  if  a  bank  which  was  a  member 
of  the  dearing  house  chooeee  to  send  Its 
notes  timnigh  the  clearing  house,  the  notes 
were  treated  as  conditionally  paid,  and.  If 
not  returned  at  a  fixed  hour,  that  conditional 
payment  became  absolute.  Whether  the 
hoar  axsA  was  1  or  2  was  left  In  doubt  In 
the  testimony;  but  on  the  testimony  tiiere 
was  no  doubt  that  If  "time"  was  not  asked, 
and  the  note  was  not  returned  by  2  o'clock, 
the  conditional  paymeht  became  absolute.  If 
"time"  was  aaked,  Inaamnch  as  the  cashier 
of  the  plaintiff  bank  testified  that,  in  that 
case,  the  time  did  not  expire  at  2  o'clock, 
there  was  evidence  on  whidi.  In  this  case* 
ttie  avoidant  waa  not,  as  a  matter  of  law, 
entitied  to  a  verdict. 

Therefore  there  was  evidence,  apart  from 
the  erldence  of  custom,  that  It  was  Implied- 
ly agreed  between  the  two  banks  In  ques- 
tion that  the  note  was  to  be  treated  as 
checks  were  treated,  namely,  as  paid  If  not 
returned,  and  that  the  effect  of  the  granting 
of  "time"  was  to  fix  the  time  at  which  the 
conditional  paymmt  became  absolute  at  2 
o'clock.  The  fact  that  the  note  was  sent 
throng  the  clearing  house,  followed  by  the 
fact  tbat  the  plaintiff  Mked  tor  "time,"  and 
that  at  8  o'clock  the  cashier  of  the  plaintiff 
bank  told  the  assistant  treasurer  of  the  cor> 
poration  whidi  was  the  maker  of  the  note 
that  the  note  had  been  paid,  was  evidence  mi 
which  a  Jury  coiid  have  made  a  finding  to 
that  effect  In  addition  to  that,  there  was 
evidence  that  there  was  a  universal  custom 
that  If  a  bank,  a  member  of  the  clearing 
house.  Included  promissory  notes  in  the  clear> 
Ing-hoose  settlemuit,  they  were  to  be  treat- 
ed as  paid  if  not  returned  at  some  Jiour,  either' 
1  or  2  o'dock,  if  "time"  was  not  asked,  and. 
If  "time"  was  asked  and  granted,  that  they 
most  be  returned  not  later  than  2.  On  this 
point  there  was  conflicting  testimony,  but, 
though  there  was  a  conflict,  there  was  evl- 
ieace  that  when  **time"  la  given  the  condi- 
tional payment  becomes  absolute  at  2  o'clock. 

In  the  case  at  bar  there  was  no  mistake 
of  fact  and  no  evidence  of  a  mistake  of  fact 
If  a  check  Included  In  a  clearing-bouse  set- 
tlement la  not  returned  within  the  time  al- 
lowed, because  of  a  ndsteke  of  tact,  the  pay- 
ing bank  can  recover  on  that  gnnnd.  Mer> 
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chants'  Nat  Bank  v.  National  Bank.  189 
Uass.  D13.  2  N.  B.  8».  But  In  this  case  there 
was  DO  mistake  ot  fact  and  no  recovery  can 
be  had  on  that  ground.  In  spite  of  that 
the  presiding  Justice  held  that  any  custom  or 
agreement  sach  as  we  have  indicated  there 
was  evidence  ot  In  this  case,  would  be  void; 
that  the  senfflng  ot  the  note  through  the  clear- 
tog  house  was  to  be  taken  to  be  nothing 
more  tiuui  a  metiiod  of  leaving  the  note  with 
the  paying  bank  for  coQectlon.  and  for  that 
reason  the  payment  made  through  tiie  dear 
Ing  house  could  be  recovered  as  a  payment 
made  throngb  mistake  of  fact  thongh  no 
mistake  ot  tact  really  edsted;  and  c«ise> 
quently  that,  If  tlw  posltiott  of  the  defend 
ant  bad  not  changed  from  tiiat  which  exist 
ed  when  the  note  was  dishonored  by  not  be 
ing  paid  at  2  o'dock,  the  plaintiff  could  re- 
cover. Under  the  terms  ot  tbe  report,  the 
correctness,  of  these  rulings  Is  not  before  ns. 
but.  Inasmuch  as  these  ruUngs  are  set  twtb 
at  length  In  the  t^kmI;,  we  think  it  may  have 
been  the  hitentton  ot  the  presiding  justice 
to  leave  them  open  for  argument.  Under 
these  circumstances,  we  think  that  the  re- 
p<nt  should  be  dlsdiarged,  that  the  defend 
ant  may  have  an  opportunity  for  presenting 
to  the  superior  court  a  motion  tor  the  amend- 
ment of  the  report,  or  tor  such  other  action 
in  the  premises  as  be  may  be  advised.  8o 
ordered. 


<us  N.  T.  m) 
BATON  V.  NEW  YORK  CBNT.  ft  H.  B. 

R.  CO. 

(Court  of  Appeals  of  New  York.   June  12. 

1900.) 

AmXAHCBS  —  PBLLOW  SBRVANTS  —  OAR  IN- 
SPBCTORS-TRAINUEN. 

1.  A  master's  duty  to  famish  employfia  with 
safe  appliances  applies  to  cars  received  from 
other  companies  as  well  aa  ita  own. 

2.  A  car  inspector  Is  not  a  fellow  serrant  of 
a  brakeman  wno  is  Injured  bj  reason  of  a  de- 
fective brake  shs<t  thongh  a  rule  requires 
brakemea  to  Inspect  brakea  at  all  stopi^ngs  of 
the  train. 

Appeal  from  supreme  court  apellate  dl- 
^don.  Fourth  department 

Action  by  Edwin  A  Eaton  against  the 
New  York  Central  &  Hudson  Elver  Railroad 
Company.  Stem  a  Judgment  ot  the  appd- 
late  division.  Fourth  department  (43  N.  Y. 
8nm-  666),  reversing  a  Judgment  for  plain- 
tiff, he  appeals.  Reversed. 

William  8.  Jenney,  for  appellant  Edward 
Hutfs,  for  ze^onduit 

OULLEN.J.  nUs  action  was  twoug^t  serv- 
ant against  master,  to  recover  damages  for 
personal  injuries.  The  idalntlff  was  an  e^qie- 
rienced  brakeman  In  the  defendant's  employ, 
and  at  the  time  of  the  acddent  was  In  serv- 
ice on  a  freight  train.  While  applying  the 
brake,  the  attachment  of  the  brake  chain  to 
tbe  foot  of  the  brake  staff  gave  way.  and  tbe 
plaintiff  waa  iNndpiutad  from  the  top  ot  tba 
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ca.t  upon  the  track,  where  hlB  legs  were  run 
over  by  the  rear  car  of  the  train.  The  car 
on  which  the  plaintiff  attempted  to  set  the 
brake  wasnbat  of  another  company,  which 
had  been  received  for  transportation  at  Buf- 
falo. On  an  examination  after  the  accident 
It  appeared  that  the  eyebolt,  by  which  the 
chain  bad  been  attached  to  the  foot  of  the 
brake  staff,  was  broken.  Evidence  was  given 
to  the  effect  that  the  shank  or  pin  of  the  eye- 
bolt  had  been  worn  to  such  an  extent  that 
it  was  only  half  Its  original  thickness;  that 
this  rendered  the  bolt  liable  to  break,  not 
only  on  account  of  the  4osb  of  metal,  but  be- 
cause  of  the  play  which  was  given  the  pin  In 
the  bole  In  the  brake  shaft  In  which  It  was 
set  There  was  also  evidence  given  from 
which  the  Jury  might  have  found  that  a  rea- 
sonable Inspection  of  the  pin  and  Ivake  shaft 
at  this  point  would  have  disclosed  the  weak- 
ness of  the  [>arts.  The  car  was  Inspected  at 
Buffalo  by  the  defendant's  Inspectors,  but 
tbe' condition  of  the  eyebolt  was  not  noticed. 
The  Jury  rendered  a  verdict  for  the  plaintiff, 
upon  which,  a  motion  for  a  new  trial  having 
been  denied,  a  judgment  was  subsequently  en- 
tered. On  appeal  the  Judgment  and  order 
were  reversed  by  the  appellate  division,  but, 
as  stated  In  the  order  of  that 'court,  "upon 
questions  of  law  only,  the  court  having  ex- 
amined the  facts  and  found  no  error  there- 
in." 

The  learned  appellate  division.  In  Its  dis- 
cussion of  the  case,  assumed  that  the  ques- 
tion whether  the  defect  in  the  eyebolt  was 
discoverable  or  not  by  reasonable  inspection 
was  one  of  fact  for  the  Jury.  This  assump- 
tion. In  our  opinion,  was  warranted  by  tbe 
evidence,  the  details  of  which  it  would  not  be 
profitable  to  recite.  That  It  Is  the  duty  of 
the  master  to  furnish  his  servants  with  safe 
and  suitable  appliances,  so  far  as  reasonable 
care  wIU  accomplish  that  result,  may  be  now 
considered  as  an  elementary  rule  of  law,  and 
this  duty  applies  to  cars  received  from  other 
companies  as  well  as  to  its  own.  "A  railroad 
company  Is  bound  to  Inspect  tbe  cars  of  an- 
other company  used  upon  Its  road,  just  as  It 
would  Inspect  Its  own  cars.  It  owes  this  du- 
ty as  master,  and  Is  responsible  for  the  con- 
sequences of  such  -defects  as  would  be  dis- 
closed or  discovered  by  ordinary  inspection. 
When  cars  come  to  It  from  another  road 
which  have  defects  visible  or  discernible  by 
ordinary  examination.  It  must  either  remedy 
such  defects  or  refuse  to  take  them."  Good- 
rich V.  Railroad  Co.,  116  N.  T.  396,  22  N.  E. 
397.  See  Gottlieb  v.  Railroad  Oo.,  100  N.  T. 
462,  3  N.  E.  344.  5  L.  a  A.  750;  Railroad  Co. 
T.  Mackey,  157  U.  S.  72,  15  Sup.  Ct.  491,  39 
li.  Qd.  624.  This  doctrine  was  accepted  by 
the  learned  court  IkIow,  but  It  held  that  the 
defendant  was  exempted,  from  liability  be- 
cause of  the  following  rule  prescribing  the 
duty  of  Its  employes,  to  which  plaintiff  was 
deemed  to  have  assented:  "Rule  153.  At  all 
BtopE^ngs  of  trains  the  brakemen  or  train- 
men' must  Inspect  flie  wlieela,  brakes,  and 


trucks  of  the  car,  and  report  any  defects  hn- 
mediately  to  the  conductor."  The  court  rea- 
soned that  under  this  rule  the  duty  of  an  In- 
spection was  devolved  upon  tbe  trainmen 
equally  with  the  car  Inspectors  at  Buffalo: 
that  the  inspectors  were  fellow  servaats  of 
the  trainmen  In  the  duty  of  inspection;  that 
the  negligence  of  the  former  in  the  discharge 
of  their  duty  was  n^llgence  of  fellow  serv- 
ants; and  that,  if  it  was  negligence  on  tbe 
part  of  the  Inspectors  not  to  have  discovered 
the  defective  charact^  of  the  brake,  similar 
omission  on  the  part  of  tbe  plaintiff  or  the 
trainmen  constituted  contributory  ne^igence 
on  tbe  plalntlfTs  part  There  can  be  no 
question  that,  apart  from  the  rule  quoted, 
inspectors  are  not  fellow  servants  of  the 
trainmen,  so  as  to  relieve  a  railroad  com- 
pany  from  liability  to  the  latter  for  injuries 
occasioned  by  the  negligence  of  the  former. 
Tbe  duty  which  the  master,  as  such,  owes  to 
bis  employes,  of  exercising  reasonable  care 
that  tbe  appliances  furnished  them  should  be 
safe  and  suitable,  cannot  be  delegated  so  aa 
to  relieve  the  master  from  responsibility; 
and,  so  far  as  It  Is  performed  by  others,  the 
negligence  of  any  servant,  agen^  or  employ^ 
in  the  work  is  deemed  not  the  negligence  of 
a  fellow  servant,  but  that  of  the  master 
himself.  FuUer  v.  Jewett,  80  N.  Y.  46;  Bail- 
ey V.  Railroad  Co.,  139  N.  Y.  302,  34  N.  E. 
91S.  In  the  last  case  it  U  said:  "The  master 
Is  never  exonerated  by  the  negligent  omis- 
sion of  subordinates  to  perform  duties  which 
are  Imposed  upon  him  In  his  character  as 
muster,  resulting  In  Injury  to  other  em- 
ployes." InspectlMi  to  discover  whether  an 
appliance  Is  defective  Is  aa  much  a  part  of 
the  work  of  furnishing  safe  appliances  as 
reparation  after  the  defect  is  discovered,  and 
In  the  Bailey  Case  the  negligence  alleged  was 
failure  to  inspect 

We  may  concede  that  tbe  question  whether 
a  faulty  act  or  omission  complained  of  is 
negligence  In  the  discharge  of  tbe  duty  of  the 
master,  as  such,  or  Is  in  a  detail  of  the  worli; 
may  depend  on  the  manner  in  which  the 
work  Is  carried  on.  We  may  also  assume, 
for  the  argument  that  it  was  within  the  pow- 
er of  the  defendant  to  have  so  conducted  its 
business  as  to  have  made  its  trainmen  both 
brakemen  and  car  Inspectors.  Bnt  the  ques- 
tion remains  whether  it  did  so  in  this  case, 
and  whether  such  Is  the  effect  and  object  of 
'  the  rule  promnlgated.  The  question  is  not 
without  interest  to  the  defendant  in  other 
cases  than  that  before  ub.  If  tbe  same  serr-- 
ant  Is  to  discbarge  the  duties  of  separate 
positions,  he  must  have  the  necessary  qoali- 
flcation  for  each,  to  be  a  competent  fdlow 
servant  If  a  brakeman  is  to  act  as  car  In- 
spector, be  must  have  tbe  expert  skill  and 
knowledge  which  a  Jury  might  find  was  neces- 
sary to  discbarge  tbe  duties  of  the  latter  posi- 
tion, and  the  defendant  might  And  Itself  very 
much  circumscribed  in  Its  appoiutment  of 
trainmen.  We  think  it  quite  plain  that  tbe 
defendant  never  Intended  to  blend,  nor  baa 
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blended,  the  two  distinct  positions  of  Inake- 
man  and  Inapeetw.-  It  appearB  that,  aa  a 
matter  of  fact,  It  has  aasumed  to  Inspect  cars 
at  Ita  terminus  by  servanta  espedally  dee^ 
nated  for  that  purpose.  The  rale  promul- 
gated by  the  company  most  have  a  reasonable 
cmstmction.  It  Imposed  on  the  trainmen  the 
obligation  ot  examination  of  the  appliances 
which  their  services  compelled  them  to  nse,, 
both  tar  their  own  protection  and  the  protec- 
tion of  the  property  ot  tbe  master  and  the 
pnsons  ot  ihetr  fdlov  serrants.  The  ex- 
amination, bowerer,  was  not  necessarily  to  be 
that  of  an  expert  InMpector,  bnt  such  aa  the 
ordinary  knowledge  ot  brafcemen,  and  tiio 
time  allowed  for  the  purpose  consistent  with 
th^  other  duties,  woold  enable  litem  to 
mBlc&  We  concur  In  what  la  said  by  Justice 
Hatch  In  Myers  t.  Railroad  Co..  44  App.  SIt. 
11,  60  N.  Y.  Supp.  422:  "It  is  quite  evident 
that  the  measure  of  obllisatloa  which  Is  im- 
posed upon  an  employA  of  this  character  by 
Tlrtne  of  tbla  rule  1»  mudi  less  atrlct  than  la 
imposed  upon  employte  of  the  defendant 
charged  with  the  specific  daty  of  injecting 
cam  for  the  express  purpose  of  discorwlng 
th^  conditltm.  and  the  reason  for  soeh  dis- 
tinction Is  obvious.  A  brakeman  has  other 
duties  and  obligations  resting  upon  bim  tlian 
ibat  ot  inspection,  and  in  many  cases  such 
duties  almost  ^riiolly  exclude  any  oi^rtunlty 
to  examine  the  various  alliances  which  he 
Is  required  to>  use.  Under  such  drcnmstan- 
ces  the  rule,  Interpreted  in  the  strict  sense, 
would  Impose  an  obligation  which  the  «n- 
ployfi  would  have  little  or  no  opportunity  to 
discharge.  It  must,  therefore,  be  sut^ect  to  a 
reasonable  lnteipretati<n,  measured  in  degree 
by  the  opportunitgr  to  examine  and  the  char- 
acter of  the  existing  defect."  Under  this 
view,  by  reason  of  the  difference  between  the 
duty  ot  Inspection,  resting  on  the  trainmen, 
and  that  imposed  on  the  car  Inspectors,  the 
two  classes  are  not  fellow  servants  within  the 
rule  which  exempts  the  master  from  liability. 
The  qnestlcn  of  the  effect  of  similar  rules 
arose  in  Pratt  v.  Railway  Co.,  63  Hun.  616, 
18  N.  V.  Sivp.  6^,  affirmed  without  opinion 
In  136  N.  Y.  664.  32  N.  E.  1016;  and  O'Malley 
T.  Railroad  Co.,  67  Hun,  130,  22  N.  Y.  Supp. 
48,  affirmed  without  opinion  In  142  N.  Y.  005, 
37  N.  E.  570,— in  both  of  which  cases  recov- 
eries for  defective  appliances  were  upheld. 
These  decisions  seem  conclusive  on  the  ques- 
tion before  us.  though  we  have  treated  It  as 
an  original  one. 

From  the  views  already  expressed  It  Is  ap- 
parent that  a  failure  to  discover  defects 
wbieb  would  constitute  negligence  in  a  car 
inspecttnr  might  not  necessarily  establish  con- 
tributory negligence  on  the  pl^ntlfTs  part 
The  question  was  for  the  jury.  There  is  this 
further  to  be  said:  Under  the  rule,  the  duty 
of  Inspecting  the  brakes  on  the  train  did  not 
rest  on  the  plaintiff  alfme,  but  on  him  and 
the  other  trainmen.'  The  evidence  tends  to 
sbow  that  In  the  necessary  division  of  duties 
between  the  several  trainmen  the  Inspection 


<tf  the  brake  Oat  proved  defective  did  not  faUi 
upon  the- plaintiff.  Assumli^  that  there  was; 
negUgaice  on  the  part  of  hla  fellow  brake- 
men,  such  negllgoico  would  not  be  Imputeble 
to  the  plaintiff,  ot  loeclude  a  recovo^  by 
him.  Cone  t.  Railroad  0o.,'81  N.  Y.  206; 
Oopplns  V.  Railroad  Co.,  122  N.  Y.  SS7,  26  N. 
B.  915.  The  Judgment  of  the  t^^Ilate  dl- 
vtelcm  should  be  reversed,  and  the  judgment 
entered  on  the  verdict  of  the  Jury  at  trial 
term  should  be  affirmed,  with  costs. 

BARTLSTT,  MARTIN,  VANM,  and  WBR- 
KER,  nr.,  concur.  PARKER,  0.  J,,  not  vot* 
ing.  GRAY,  J„  not  alttliv. 

Judgment  reversed,  eta 


(US  K.  T.  800) 

MASSACHUSETTS  NAT.  BANK  et  aL  T. 

SHINN  et  al. 
(Court  ot  Appeals  of  New  York.  June  12, 
1900.) 

APPBAI«-UIHIHO  lAASB— TAZJDITT-.C0N8TI- 
TUTIONAL  PROVISION. 

1.  A  qneation  of  grave  public  policy,  covered 
bj  an  exception,  will  be  considered  by  the 
court  of  appeals,  thongh  not  raised  by  the 
pieadiutrs  or  In  courts  below. 

2.  A  lease  of  ajgrricniturai  land'Atr  a  term  of 
30  years  for  mining  purposes,  with  a  covenant 

Erecluding  the  lessee  from  doing  any  other 
□ijiness  on  the  premises,  and  permitting  land 
not  needed  for  mining  purposes  to  be  used  by 
the  lessor  for  agricultnral  purposes  without 
hindrance  except  ns  required  by  the  mining 
operations,  is  not  a  TioIatioQ  of  Const.  1840, 
ait.  1,  §  14,  or  Rev.  Const,  art.  1,  S  13,  prohibit- 
ing leases  of  agricnltaral  land  for  a  longer  term 
than  12  years. 

Appeal  ftom  supreme  court,  appellate  dlvl-' 

slon.  Second  department. 

Action  by  the  Massachusetts  National  Bank 
and  another  against  William  H.  Sblnn,  as 
administrator  of  William  P.  Shinn,  deceased, 
and  another.  From  a  Judgment  of  the  appel- 
late division  of  the  supreme  court  In  the  Sec- 
ond department  (46  N.  Y.  Supp.  329)  affirming 
a  judgment  for  defendant  Geoi^e  B.  Butler, 
entered  on  a  referee's  report,  plaintiffs  and 
the  defendant  ShInn  appeaL  Affirmed. 

Henry  W.  Hayden,  for  appellants  Massa- 
chusetts Nat.  Banlc  et  al.  Barclay  E.  V.  Mc- 
Carty.  tor  appellant  Sblnn.  Frescott  Hall 
Butter,  for  respondent  Butler. 

VANN,  J.  Tbla  action  was  brought  to  forC' 
close  a  chattel  mortgage  given  by  William  P. 
Shlnn  to  tiie  Sturtevant  Mill  Company,  and 
by  It  assigned  to  the  Massachusetts  National 
Bank*  The  mortgage  covered  certahi  engines, 
boilers,  dynamoa^  and  other  machinery  be- 
longing to  a  mining  plant,  erected  pursuant 
to  the  provisions  of  a  lease  of  part  ot  a  term 
for  mining  purposes,  which  required  tlw  lessecr 
to  mine  and  ship  at  least  10,000  tons  ot  iron 
ore  each  year,  and  to  erect  such  buildings  and 
provide  such  machinery  as  would  enaUe  him 
to  do  so.   After  the  lessee  and  his  **ttigii-o 
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had  been  'rHnored  from  pouessloii  of  the 
premises  by  atinunarr  proceedings  under  the 
statute  for  nonpayment  of  rrat,  the  landlord 
refused  to  surrender  possesBion  of  tbe  ma- 
chinery In  question,  and  claimed  to  own  the 
fiRme.  Tbe  substantial  Issue,  which  related 
to  the  ownership  of  such  machinery,  was  de- 
cided by  the  referee  before  whom  the  action 
was  tried  In  favor  of  the  landlord,  and  tbe 
Judgment  entered  accordingly  was  aJBrmed 
by  the  appellate  dlTlsion,  one  of  the  Justices 
dissenting. 

We  think  that  all  of  tbe  questions  argued 
In  the  appellate  division  were  properly  dis- 
posed of  by  the  prevailing  opinion  In  that 
court,  which  we  should  adopt  without  writing 
one  of  our  own  were  it  not  for  the  tact  that 
a  new  qoefltlon  was  discussed  before  us,  to 
which  tbe  attentlcm  of  the  conrts  below  was 
not  called.  Bank  v.  Shlnn,  18  App.  Dlv.  276, 
46  N.  Y.  Supp.  329.  It  Is  now  claimed  for  the 
first  time  that  said  lease,  being  for  the  term 
of  20  years,  was  a  violation  of  that  provision 
of  tbe  constitution  which  prohibits  a  "lease  or 
grant  of  agricultural  land  for  a  longer  period 
than  twelve  years,  •  •  ♦  In  which  shall 
be  reserved  any  rent  or  service  of  any  fclnd/' 
Conet  1846,  art  1,  |  14;  Rev.  Const  art  1, 
I  IS,  As  this  question  was  not  presented  by 
the  pleadings,  or  at  the  trial,  or  on  the  inter- 
mediate appeal,  the  re^nd«it  insists  that  it 
Is  not  properly  before  us  for  consideration. 
Inasmuch,  however,  as  it  la  covered  by  the 
exception  to  tbe  report  of  the  referee,  though 
not  specifically  mentioned,  and  touches  the 
settled  policy  of  the  state  with  reference  to 
a  subject  of  such  Importance  as  to  be  embed- 
ded In  the  constitution,  we  think  It  our  duty 
to  decide  it  Where  an  appeal  Involves  a 
question  of  grave  public  i>ollcy,  tbe  people  are 
Indirectly  lutrtles  to  It  &iid  their  Interests 
should  be  looked  after  by  the  courts,  even 
when  the  party  who  might  have  objected  Is 
silent 

In  October,  1890,  the  defendant  Butler  own- 
ed a  farm  of  more  than  300  acres  in  tbe  coun- 
ty of  Westchester.  In  one  part  of  which  an 
Iron  mine  bad  been  discovered,  and  it  was 
supposed  that  the  ore  extended  for  some  dis- 
tance under  the  adjoining  lands.  On  the  2l8t 
of  October,  1890,  he  executed  tbe  lease  in 
question,  which  recites  as  the  object  thereof 
that  "the  lessee  is  desirous  of  acquiring  the 
exclualTe  right  and  privilege,  npon  the  pay- 
ment of  certain  royalties  hereinafter  reserved, 
to  mine  and  ship  Iron  ore  from  the  said  prop- 
erty." The  granting  clause  followed,  where- 
by tbe  lessor  conveyed  to  the  lessee  for  the 
t»m  of  20  years  "all  the  Iron  ore  (blether 
with  the  exclusive  right  to  mine  the  same) 
contained  In.  on,  or  under  all  that  certain 
piece  or  parcel  of  land,"  which  was  thereupon 
described  by'  metes  and  bounds.  Tbe  land 
thus  described  consisted  of  114  acres  of  said 
farm,  excepting  a  piece  of  uncertain  dimen- 
sions, and  of  no  apparent  importance.  After 
tbe  granting  daoae  was  tbe  f<^owbDg  state* 
ment:  said  on  la  luppoaed  to  be  god- 


talned  hi  tbe  hlU  known  and  dedgnated  as  the 
'Clover  HUl,'  but  in  any  event,  to  to  be  taken 

to  include  all  the  iron  ore  that  can  be  econom- 
ically mined  or  taken  out  of  tbe  above-de- 
scribed premises,  together  with  all  the  neces- 
sary rights  and  privileges  of  entering  into 
and  npon  said  lands  and  searching  tar,  ex- 
ploring, excavating,  digging,  and  catrylng 
away  said  ore,  and  of  removing  said  ore 
through  or  out  of  any  shafts,  slopes,  or  tun- 
nels which  tbe  lessee  may  dig,  erect  or  con- 
struct upon  said  premises,  at  his  dlscretloo. 
In  the  conduct  of  said  operations  of  mining." 
The  lessor  further  granted,  during  the  term 
of  the  lease,  tbe  right  of  way  for  all  neces- 
sary railroads,  wagon  roads,  tunnels,  etc; 
tbe  right  of  washing  ore  on  said  premises,  of 
sinking  wells,  and  using  the  surface  waters 
tot  that  purpose.  There  was  also  demised 
to  the  lessee  "all  laud  within  the  above-de- 
scribed premises  that  be  may  require  Cor  tbe 
purpose  of  erecting  each  buil^gs  and  ma- 
chinery as  he  may  deem  necessary  for  the 
prosecution  of  his  business  of  mining,  to- 
gether with  land  for  piling  ore  or  waste, 
*  *  *  and  for  the  erection  of  workmen's 
dwellings,  and  •  •  •  the  right  to  take 
without  charge,  by  quarrying  or  otherwise, 
from  said  land,  all  tbe  stone,  earth,  or  othn 
materials  (other  than  wood  and  timber)  that 
the  lessee  may  find  necessary  to  use  In  tbe 
construction  of  his  railroad  and  other  ap- 
purtmances,  and  in  general  to  enjoy  every 
facility  for  raining,  washing,  and  carrying 
away  said  Iron  ore,  together  with  all  tailings 
resultant  from  the  aforesaid  operatlona,  as  he 
would  or  could  enjoy  If  be,  the  lessee,  were 
the  owner  In  fee  of  ttie  premtees."  The  ha- 
bendum clause  was  confined  to  "the  said  Iron 
ores  and  the  said  liberties,  powers,  and  au- 
thorities." The  lease  was  upon  the  condition 
that  if  the  leasee  at  tbe  end  of  three  years 
from  the  date  th^eof  should  have  failed  to 
mine  any  ore  from  the  said  premises,  tbe  es- 
tate granted  was  to  cease,  and  tbe  Instrument 
to  become  void,  "tbe  mining  of  ore  npmi,  from, 
or  under  said  premises,  or  some  part  thereof, 
within  three  years  from  the  date  hereof,  being 
hereby  expressly  made  a  condition  precedent 
to  the  vesting  of  any  estate,  legal  or  equita- 
ble, under  these  presents  In  the  lessee."  Tbe 
lessee  was  to  have  the  privilege  of  canceling 
and  surrendering  tbe  lease  at  any  time  wlthhi 
two  years  from  the  date  thereof  "if  the  pre- 
liminary work  proposed  to  be  dwie  by  blm 
falls  to  demonstrate  to  bis  satlstactlon  that 
the  aforesaid  ore  can  be  economically  mined 
and  shipped."  He  was  not  to  be  held  liable 
"for  any  injury  done  to  the  surface  of  said 
land  by  the  mining,  preparing,  and  removing 
said  iron  ore."  It  was  provided  that  If  *^be 
lessor  continues,  with  the  consent  Ot  tbe 
lessee,  to  use  for  farming  purposes  any  part 
of  the  said  premises  not  used  by  tbe  lessee  for 
bis  mining  operations,"  he  should  paj  the 
taxes  for  each  acre  so  used  as  "upcm  an  acre 
of  ordinary  farming  lands.** 
The  lease  contained  proriatona  tn.  great  de- 
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t«D  xdatliiff  to  tbe  manageoiait  oC  tiie  inineB- 
In  &  workmanlike  manner,  for  tbe  draloafe 
thereof,  and  the  like.  The  leasee  corenanted 
to  fin  up  any  opeclngs  zoade  by  him  In  proa- 
pecttnc  for  Iron  ore  in.  which  no  ore  dunild 
he  f  oond,  and  that  he  woold  not  cut  or  destroy 
any  timber  upon  the  premises.  He  agreed  to 
pay  for  each  gross  ten  of  ore  mined  and.  sUp- 
ped  a  specified  earn,  but  the  mlnlmam  rent  or 
njaltlea  paid  In  any  one  year  woe  to  be  not 
leas  than  ^000.  He  agmed  not  to  "peannlt 
any  binlness  to  be  carried  on  apon  said  prem- 
ises other  than  the  bastnesa  of  mining,  wash- 
ing, cracmtratlns,  vr  shipping  ore."  Tbn 
hSBor  had  the  ct^t  to  nee  "sncb  portkms  of 
the  anrfactf '  for  fiumlng  pnxposea  as  he  cbose 
until  the  lessee  elected  "to  ttae  .the  aame  tar 
his  mining  <q>eratlon8."  A  large  part  of  the 
lease  was  devoted  to  regulations  for  weighing, 
^tnpiteg,  and  analysing  the  ores,  so  as  to 
determine  the  amount  of  royalties  to  be  paid, 
and  tot  tbe  settlonent  by  arbitration  of  any 
dispute  tiiat  ml^  arise  In  r^ud  thereto. 

We  tblnk  that  this  leaae  Awa  not  come 
wltbln  the  siMrit  of  tbe  constltutkmal  prohi- 
bition, because  tbe  property  leased  was  an 
iron  mine  extending  for  an  snknown  dis- 
tance nndn  agrlenltnral  land%  and  was  to 
be  need  czduslTely  for  mining  pnrposes.  The 
right  granted  was  to  mine  .and  carry  away 
the  Inm  ore  fonnd  vnder  the  sufaee  of  the 
groimd,  and,  aa'Incldental  tfiereto,  the  fur- 
ther right  to  erect  such  stmctnres  and  build 
sneh  roada  as  were  necessary  for  the  primary 
ot^ect  «f  mining.  The  lands  not  needed  for 
tills  purpose  were  to  be  used  by  the  lessor 
for  agricultural  purposes.  There  waa  to  be 
no  interference  with  the  farming  operations 
ot  the  loMOr,  except  as  required  by  the  min- 
ing operations  of  the  lessee,  who  was  made 
the  aole  judge  of  the  necessity  and  the  ex- 
teat  tiiweof.  It  was  not  a  lease  of  agricul- 
tural lands  tor  ^ricnltural  purposes,  but  of 
mineral  lands  tat  mining  purposes.  The  les- 
see had  no  right  to  cultivate  the  land,  for 
be  could  alm^y  mine  and  ahip  the  ore.  Tbe 
pursuit  of  agriculture  was  prohibited  by  the 
expnaa  covenant  of  the  leasee  to  permit  no 
business  to  be  done  upon  the  premises  "other 
than  tbe  business  of  mining."  The  evil  aim- 
ed at  1^  the  constitntlon  Is  Umg  leaees  of 
farming  lands  for  farming  purpoees,  not  the 
leasing  of  part  of  a  suburban  farm  for  the 
erection  of  dwelling  bouses,  stores,  or  manu- 
factories, or  of  a  mine  In  the  bowels  of  the 
eertb,  with  the  rl^t  to  bring  ore  to  the  sur- 
face and  ship  It  Even  if  the  process  of  mtur 
hig  necessarily  Inteferes  to  some  extent  with 
the  tllUng  the  abore  the  mine,  it  Is 
mei^  Incidental,  and  does  not  convert  a 
mine  lease  into  a  fkrm  leaae.  As  was  said 
by  the  court  in  Clark  v.  Barnes,  76  N.  T.  SOI, 
8M:  "It  la  not  provided  that  no  lease  shall 
be  valid  for  a  longn-  term  Qian  twelve  yean, 
but  tbe  provision  Ui  that  tbe  kind  of  lease 
deecribed  shall  be  Invalid;"  which  is,  as  we 
think,  a  lease  of  agricultural  lands  for  agri- 
cultural pni^oses  of  longer  duration  than  the 


period  named.  So,  in  an  earlier  case,  where 
the  demised  premises  consisted  of  six  acrea 
of  land,  '*wlth  the  rigbt  and  privilege  to  the 
lessee  to  dig,  acavate^  and  remove  iron  ore 
from  said  lot,"  It  waa  said:  "There  was 
nothing  in  this  lease  which  ^ecjnded  the 
lessee  from  using  the  land,  other  than  'the 
part  spedflcaUy  reserved,  for  agricultural 
puipoaes,  If  he  saw  fit  *  *  *  The  right 
to  take  ore  may  have  been  entirely  worth- 
less, and  the  whole  THae  <a  the  premises 
may  have  ctmslsted  In  their  use  for  agricul- 
ture, even  though  that  may  not  have  beat 
the  purpose  for  whldti  the  premises  were  In 
fact  leased;  sUll,  being  agricultural  lands, 
and  there  being  no  restriction  in  the  leaae  as 
to  their  use,  the  consUtutlona]  pnAIbltlon 
applies.  If  all  tbat  waa  Intended  to  be  de- 
mised was  tbe  mining  right,  the  leaae  should 
have  been  put  In  that  form,  and  It  would 
have  been  tree  from  objectltm."  Odell  t.  Du- 
rant,  G2  N.  T.  tSQi,  B26.  Thus  H  i^peara  that 
the  lease  must  be  for  agricultural  purposes, 
or  must  permit  agricultural  c^mratlons  by  the 
lessee,  for  the  court  declared  that  agricul- 
tural lands.  If  limited  In  their  use  to  mining 
purposes,  would  not  fall  within  tbe  restric- 
tion of  the  constitution.  It  is  true  that  In 
an  earlier  part  of  the  iqvlnlon  It  was  said  that 
the  character  of  the  land  is  "the  test  of  the 
validity  of  the'  leaae,  not  Oie  purpose  for 
which  the  lease  was  made";  but  the  cmtezt 
shows  that  this  means  that  the  pnziKMe  ct  a 
lease  of  agricultural  lands  Is  lmmat«lai  so 
long  as  tbe  lands  may  be  used  for  agricul- 
ture. WbUe  the  purpose  ofi  a  lease  niaj^  be 
to  mine  ores.  If  there  Is  no  restriction  to  that 
use,  the  land  may  be  used  as  a  farm,  and 
the  constitution  thus  violated.  Hence  the 
purpose  Is  no  test  of  validity,  for  the  lease, 
whatever  Ite  purpose,  If  It  covers  agricultural 
lands,  must  exclude  tbat  use,  or  It  will  be 
void,  provided  the  term  exceeds  12  years.  If 
that  use  la  prohibited,  th^  lease  Is  not  of  a 
farm  to  be  used  as  a  farm,  vAicb.  as  tbe  his- 
tory of  tbe  times  shows,  waa  the  particular 
mischief  aimed  at  In  adopting  the  provision 
In  qoestion.  The  theory  of  the  convention 
whldi  prepared  the  provUdtm  was  that  long 
leases  of  agricultural  lands  for  agricultural 
purposes  were  detrimental  to  the  Interests 
of  agriculture,  because  the  tenants  had  "no 
desire  to  Improve,  by  tbe  beat  mode  of  cul- 
tivatlon,  an  Inheritance  whldi  was  liable  to 
pass  from  them  or  their  descttidante  wltl^out 
a  compensation.'*  Stephens  v.  Reynolds,  6 
N.  T.  454,  4S6;  Debates  in  Convention  of 
1846  (Atlas  Ed.)  pp.  10S2, 10S3, 1063;  Wlllard, 
Beal  Est  p.  432.  We  think  that  the  lease  un- 
der consideration  is  valid,  and  that  the  Judg- 
ment appealed  from  should  be  affirmed,  with 
costs. 

PARKER,  0.  3.,  and  ORAT,  IfARTIN,  and 
WEKXEB,  3J.,  concur.  BARTLBTT  and 
CULLEN,  JJ.,  not  sitting. 

Judgment  affirmed. 
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(Itt  K.  T.  428) 

HAMILTON  TRUST  CO.  T.  OLEMES  et 
(Court  of  Appeals  of  New  York.   Jane  12, 

1900.) 

CORPORATIONS— MORTQAOE—BQCITABLB 

FORECLOSURE— JUNIOR  JUDO- 
MBNT  CREDITORS. 

1.  Laws  1890.  c.  564.  fi  20,  enactins  that  di- 
rectors shall  be  chosen  from  the  stockholders 
"by  a  majoritr  of  the  votes  of  the  stockhold- 
ers vot'iDg,"  has  no  application  to  directors  for 
the  first  year,  named  m  the  certificate  accord- 
ing to  law. 

2.  A  business  corporation  was  organized  un- 
der Lawn  1892,  c.  691,  and  three  directors,  as 
required  by  law,  were  appointed.  While  they 
were  the  sole  directors  they  entered  into  a 
contract  with  an  improvement  company  where- 
by the  latter  loaned  to  the  corporation  $30,000 
and  made  extenslTe  Improvementa  on  the  prop- 
erty of  the  corporation.  The  corporation  agreed 
to  give  the  improvement  company  $50,000  in 
fully  paid  up  stock,  and  $150,000  in  bonds  se- 
cured oy  first  mortgage.  The  improvements  in- 
creased the  value  of  the  corporate  property  so 
as  to  make  its  assets  exceed  by  more  than 
one-third  the  amount  of  the  proposed  mort- 
gage. Before  the  mortgage  was  executed,  the 
directors  of  the  corporation  were  increased  to 
fleven;  and,  when  the  bonds  were  issued  and 
the  mortgage  given,  some  of  the  new  directors 
voted  for  toe  necessary  resolution,  and  their 
votes  were  required  to  adopt  it.  All  the  direct- 
ors and  stockholders  of  the  corporation  after- 
wards signed  a  statement  ratifying  the  deliv- 
ery of  bonds  theretofore  made,  and  authorized 
delivery  of  the  remainder.  The  foreclosure  of 
the  mortgage  was  resisted  by  Junior  judgment 
creditors  on  the  ground  that  the  mortgage  was 
a  fraud  against  them.  Held,  that  the  rights  of 
the  junior  judgment  creditors  were  Infeiior  to 
those  of  the  stockholders,  since  the  mortgage 
was  valid  in  equity  even  If  there  was  a  failure 
to  observe  certain  statutory  requirements. 

Appeal  from  supreme  court,  fy^llate  di- 
vision. Third  department. 

Action  by  the  Hamilton  Trnst  Company 
flsalnst  G.  Hector  Clemes  and  others.  From  a 

judgment  of  the  appellate  division  (45  N.  T. 
8npp.  141)  affirming  a  judgment  for  plaintiff, 
defendants  appeal.  Afflrmed. 

This  action  was  brought  to  foreclose  a 
mortgage  for  $150,000,  dated  March  1,  de- 
livered June  I,  and  recorded  June  12,  1S95, 
given  by  tbe  Horlcon  Improvement  Company 
to  the  plaintiff,  as  trustee  for  tbe  bondhold- 
ers, upon  certain  premises  near  Lake  George, 
known  as  the  "Lake  House  and  Prospect 
Mountain  Properties."  The  appellants,  as 
subsequent  Judgment  creditors  of  the  mort- 
gagor, defend  upon  the  ground  that  tbe 
mortgage  Is  illegal  and  void  as  to  them  be- 
cause it  was  given  with  Intent  to  defraud, 
and  without  complying  with  certain  statu- 
tory requirements.  The  trial  justice  decided 
all  tbe  issues  in  favor  of  the  plaintiff,  and  the 
appellate  division  affirmed,  but  not  unani- 
mously, so  far  as  appears. 

C  H.  Sturges,  for  appellants.  Edwin  O. 
low,  for  respondent 

VANN,  J.  When  the  Horlcon  Improve- 
nient  Company  was  organized,  Ito  charts 
provided  for  only  three  directors,  bnt  when 
the  mortgage  In  question  was  given,  a  few 


numths  later,  tbe  number  d  dlreetors  htd. 
been  Increased  to  seven.  As'  the  xesolottai 
to  mortgage  could  not  bare  been  passed  wlOi- 
out  tbe  vote  of  one  or  more  at  the  addfUoo- 
al  directors,  who  were  not  stockholders  tA 
record  at  the  time,  bnt  slmjily  assignees  of  a 
certain  number  tut  stmres,  represented  by  a 
stock  certificate  Issued  In  the  name  of  anoth- 
er person.  It  is  (dalmed  by  the  appellants  that 
the  mortgage  Is  Invalid,  because  It  was  an- 
tborlsed  by  directors  who,  not  having  been 
recorded  aa  stockholdos  ap<m  tbe  stock 
book,  were  Ineligible  under  Uie  statute 
(Stock  Corp.  Law;  Iawb  c.  661,  ||  2(^ 
24,  29).  The  appellants  also  claim  that  the 
mortgage  Is  void  because  tbe  sum  secured 
thereby  exceeded  "an  amount  equal  to  two- 
thlids  of  the  value  of  its  [the  corpontlon'i] 
corporate  property  at  the  time  of  Issulag 
the"  bonds,— such  value  being  more  than  tbe 
amount  of  tbe  paid-up  capital  8tock,-^ln  viola- 
tion of  said  statute  (section  2).  It  Is  further 
claimed  that  the  mortgage,  altboagh  author 
Ized  by  all  the  stockholders  there  were,  was 
not  In  tact  authorised  by  any  stockholder, 
because  there  was  no  stock  book,  as  requir- 
ed by  section  20,  and  hence  no  stockbolden, 
within  tbe  meaning  of  the  statute.  These 
objections  to  tbe  validity  of  ttie  mortgage, 
as  against  subsequent  Judgment  creditors, 
were  urged,  among  others,  ha  tbe  courts  be- 
low, but  tbey  were  all  disposed  of  nptm  sat- 
isfactory grounds  by  the  (pinion  of  the  team- 
ed appellate  division.  Hamilton  Trust  C&  v. 
Clemes.  17  App.  Dir.  1S2.  45  N.  Y.  Sapp.  141. 
We  are  also  of  tbe  opinion  that  thoe  Is 
still  another  conclusive  answer  to  the  posi- 
tion taken  by  the  appellants,  wh\cb  we  will 
briefly  discuss,  as  It  has  not  thna  tax  been 
considered. 

The  Horlcon  Improvemmt  Company  was 
organised  under  tbe  business  corpontl<mlaw 
(Laws  1890.  c.  567;  Laws  1892,  c.  Q&l).  The 
three  original  directors  named  In  the  certifi- 
cate of  Incorporation  became  such  by  direct 
command  of  the  statute,  and  not  throu^  an 
election  by  stockholders.  In  tbe  nature  of 
things,  tbere  can  be  no  stoekholdras  at 
the  date  of  Incorpcvatlou,  and  hence  tbe 
provision  that  tbe  directors  shall  be  chosen 
"from  the  stockholders  *  *  *  by  a  ma- 
jority of  tbe  votes  of  the  stochholders  vot- 
ing" bas  no  application  to  **tbe  directors  for 
tbe  first  year"  named  In  the  certificate  par 
suant  to  law.  Stock  Corp.  Law,  t  20;  Busi- 
ness Corp.  lAW,  S  2.  par.  8;  HcDowall  v. 
Sbeehau,  120  K.  T.  207,  29  N.  B.  299;  David- 
son V.  Ught  Co.,  99  N.  T.  B6B,  6«S,  2  N.  E. 
891  In  the  case  last  dted  the  court,  refer 
ring  to  a  similar  provision  of  another  statute, 
said:  "The  language  of  section  1  of  the  act 
by  express  terms  makes  the  penoni  named 
In  the  certificate  of  Incorporation,  as  sndt, 
directors  of  the  company  for  the  first  year  ot 
Its  existence,  and  confers  upon  such  personi 
full  power  to  act  as  directors  In  the  perfonn- 
ance  ot  any  corporate  duty  after  the  filing  of 
such  certificate.  The  corpraate  mitbi»It7  of 
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Bach  an  organlsatltm  must,  from  neceaBltr, 
be  coincident  wltli  the  Inceirtlon  of  Its  cor- 
porate existence,  and  antedate  the  acqnialtlon 
by  It  of  proper^,  or  the  Issue  of  stock  cer- 
tlflcatea  representing  such  property."  The 
three  original  directors,  therefore,  were  di- 
rectors de  Jure,  clothed  vith  all  the  powers 
of  the  corporation,  and  authorized  to  make 
any  cootract  In  Its  behalf  that  It  was  ciyublo 
of  making.  WhUe  they  were  the  sole  dlrectora, 
and  hi  January,  1895,  they  caused  the  Horlcon 
Improvement  Company  to  enter  Into  a  con- 
tract with  the  Otis  Engineering  &  Construc- 
tlQB  Company*  whereby  the  latter  agreed  to 
lend  the  former  the  sum  of  980,000  In  cash, 
and  to  make  extemdve  bnproTements  upon 
the  Lake  House  and  Prospect  Mountain  prop* 
erties.  Upon  performance  of  this  agreement 
by  the  Otis  Company,  the  Borlcon  Company 
agreed  to  give  It  ¥SO,000  in  fuU-paJd  stock, 
and  f 160,000  In  bonds,  of  $600  each,  bearing 
Interest  at  the  rate  of  6  per  cent.,  to  be  is* 
sued  by  the  company  last  named,  and  duly 
wcured  by  a  first  mwtgage.  Early  In  June, 
1885,  said  contract  was  fully  performed  by 
the  Otis  Company  on  Its  part,  the  $30,000  paid 
over,  and  the  tmproTements  completed  and 
accepted.  Th«e  Improvemente  so  Increased 
the  value  of  the  property  of  the  Horlcon 
Company  as  to  make  Its  assets  exceed  by 
more  than  one-third  theretKF  the  amount  of 
the  proposed  mortgage.  In  the  meantime  the 
number  of  directors  of  the  Horicon  Company 
bad  been  increased  to  seven,  and  when  the 
bonds  were  issued,  and  the  mortgage  given 
to  secure  them,  some  of  the  new  directors 
voted  upon  the  necessary  resolution,  and 
I  heir  votes  were  required  in  order  to  adopt 
it.  Fifty  of  the  bonds  were  delivered  to  the 
OtiB  Company,  or  to  a  third  person  upon 
Its  order,  July  9,  and  the  mnaiuder  July 
18,  1886,  when  all  the  stockholders  and  di- 
rectors of  the  Horlcon  Company  signed  an 
Instrument  whereby  they  ratified  the  deliv- 
ery made  on  the  0th,  and  authorized  the  de- 
livery of  the  18tb.  Thus,  we  have  a  valid 
agreement  in  writing,  made  by  one  business 
corporation,  to  give  a  first  mortgage  upon  its 
assets,  for  a  certain  amount  and  for  a  spec-' 
iBed  consideration,  to  another  business  cor- 
poration, full  performance  by  the  latter,  a  le- 
g.il  obligation  to  perform  by  the  former,  and 
an  effort  to  perform  by  giving  the  mortgage 
in  question;  but,  as  it  is  claimed,  there  was 
a  failure  to  observe  certain  statut<»ry  require- 
ments. Even  upon  this  assumption  the  Mort- 
gage was  valid,  in  equity,  under  the  circum- 
stances, as  against  Junior  Judgment  credHore. 

In  Re  Howe.  1  Paige,  126,  Chancellor  Wal- 
worth stated  that  be  had  found  no  case  re- 
ported in  this  state  where  the  subject  had 
beea  examined;  but  after  reviewing  the  Eng- 
lish authorities^  and  some  in  other  states,  he 
reached  the  conclusion  that  an  agreement  for 
a  mortgage  Is,  in  equity,  a  specific  lien  on 
the  land,  prior  and  superior  to  the  claims  of 
subsequent  Judgment  creditors.  This  case 
was  followed  by  that  of  Chase  v.  Peck,  21  N. 


T.  OSl.  where,  upon  receiving  a  grant  of 
land,  the  grantee  executed  an  agreement,,  not 
under  seal,  to  sunrart  and  maintahi  the 
grantor;  pledf^ng  for  that  purpose  the  prod- 
uce of  the  land,  and.  diotOd  that  prove  In- 
suffldent,  appropriating  the  entire  fee.  The 
grantee,  having  become  hisolvent  and  unable 
to  perform  his  contract  to  maintain  the  gran- 
tor, reconveyed  the  land,  partly  for  the  pur- 
pose of  providing  for  the  support  of  the  gran- 
tor, and  partly  to  tahider  and  delay  creditors. 
It  was  held  that  ttie  agreement,  being  the 
consideration  toe  the  grant,  toc^  effect  as  an 
equitable  mortgage  of  the  land,  and  that  a 
Judgment  creditor  purchasing  the  knd  upon 
sale  under  executim  took  subject  to  the  equi- 
table mortgage.  It  was  further  held  that  the 
remedy  of  the  judgment  creditor  was  an  ac- 
tion to  redeem  and  for  an  accounting,  if  neces* 
sary.  Payne  v.  Wilson,  74  N,  Y.  348^  is  an 
iDfltructive  case  upon  the  subject  Judge 
Folger,  CoUowIng  the  cases  already  cited,  held, 
with  the  ccmcurroice  of  all  the  Judges  who 
participated  In  the  declslm.  fbat  "an  eqnltable 
mortgage  may  be  constituted  by  any  writing 
from  which  the  intention  so  to  do  may  be 
gathered,  and  an  attempt  to  make  a  legal 
mortgage,  which  fails  for  the  want  of  some 
solemnity,  is  valid  In  equity;  *  *  *  that  an 
agreement  for  a  mortgage  Is,  in  equity,  a 
specific  lien  upw  the  land;  *  *  *  and  that 
an  equitable  mortgage  thus  created  Is  entitled 
to  a  preference  over  subsequent  Judgment 
creditors."  The  meet  remarkable  case  In  this 
state  is  that  of  Perry  v.  Board  of  Missions, 
102  N.  Y.  99,  0  N.  E.  lia  A  board  of  mis- 
sions was  authorized  to  take  and  hold  prop- 
erty used  for  diocesan  purposes,  but  was  sub- 
ject to  the  dlrectlcHQB  given  It  by  the  diocesan 
convention,  which  ^pointed  a  committee  to 
take  steps  for  procuring  a  residence  for  the 
bishop  of  the  diocese.  The  plaintiff,  under 
the  advice  of  the  bishop,  and  with  the  Con- 
sent of  the  committee,  purchased  certain 
premises,  and,  at  the  request  of  the  bishop, 
commenced  making  repairs  and  improve- 
ments. The  committee  reported  the  facts  to 
the  annual  meeting  of  the  convention,  which 
passed  a  resolution  directing  a  transfer  of  the 
title  of  the  property  to  the  defendant,  to  be 
held  and  used  as  a  residence  for  the  bishop, 
and  authorizing  it  to  execute  a  bond  and  mort- 
gage thereon  to  secure  the  payment  of  a 
prior  mortgage,  and  of  the  sum  advanced 
for  repairs,  etc.  When  this  resolution  was 
passed  the  work  of  repair  "was  in  pr<^ress,  but 
only  a  small  part  thereof  had  been  paid  for. 
The  plaintiff  advanced  the  money  to  com- 
plete the  work.  The  premises  were  conveyed 
to  the  defendant,  as  directed,  and  a  resolu- 
tion was  passed  by  its  directors  accepting  the , 
conveyance,  and  directing  the  execution  of 
a  bond  and  mortgage  for  a  sum  specified,  to 
oe  applied  to  the  payment  of  the  prior  mwt- 
gflge,  and  the  expenses  of  the  repairs  and  Jm- 
provementB.  This  was  done,  but,  when  the 
moneys  realized  were  applied  as  directed,  they 
were  Insufflcieut  to  pay  the  whole  amount  so 
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adTaoced  by  the  plaintiff.  It  was  held  that 
the  plaintiff  waa  entitled  to  a  lien  In  the  na- 
ture of  a  mortgage  nprai  the  premiaes  for  the 
balance*  bofib  because  of  the  special  agree- 
ment emjwdled  In  the  resolntion  of  the  con- 
rentlon,  and  ander  the  general  doctrine  of 
equity,  whidi  gives  a  right  equivalent  to  a 
lien  when  the  rights  of  parties  cannot  be 
otherwise  secured;  that  the  said  resolution 
was  not  limited  to  the  sums  already  ad- 
vanced, but  Included  as  well  all  subsequent 
advances  for  the  purposes  specified;  and  that. 
In  an  actl<m  to  have  an  eqoltable  lien  de- 
clared, a  judgment  directing  a  sale  of  the 
property  as  in  case  of  a  mortgage  torecloBure 
was  proper.  So,  In  Canal  Co.  t.  Vallette,  21 
How.  414,  16  L.  Bd.  154,  It  was  held  that 
bonds  Issued  by  a  canal  company,  pledghig  the 
real  and  personal  property  of  the  company  for 
the  payment  of  debts,  and  containing  other 
corresponding  stipulations,  will  be  treated  by 
a  court  of  eqnlty  as  a  mortgage,  and  enforced 
according  to  the  intention  of  the  contracting 
parties.  See,  also,  Husted  r.  Ingraham.  75 
N.  Y.  251;  Hale  v.  Bank,  M  N.  Y.  656;  Pom. 
Eq.  Jnr.  S  1237;  Jones,  Mortg.  i  163;  Thomas. 
Mortg.  S  46;  MlUer.  Eq.  Mortg.  pp.  1,  2,  216; 
Jones,  Ry.  Sec.  S  78.  We  think,  therefore, 
that  the  rlgbta  of  the  appellants  were  in- 
ferior to  those  of  the  bondholders,  and  that 
they  were  In  no  position  to  successfully  resist 
the  effort  to  foreclose.  The  judgment  appeal- 
ed from  Bbould  be  affirmed,  wltb  costa. 

PARKER,  0.  J.,  and  GRAY,  BABTLHTT, 
MARTIN,  CULLEN,  and  WERNER,  JJ^  con- 
car. 

Jodgment  affirmed. 

(168  N.  T.  404) 

OBAWFOBD  T.  BIAIL  AND  EXPRESS  PUa 
CO. 

(Court  of  Appeals  of  New  York.  June  12» 

1900.) 

lUSTER   AND    SERVANT  ~  RESERVATION  IN 
CONTRACT  OP  RIGHT  TO  DISCHARGE. 

Where  plaintiff  offered  to  write  for  defend- 
ant  newspaper  for  two  years,  projldlng  that 
his  services  should  be  satisfactory  to  the  pub- 
lishers, and  in  case  they  were  not  that  be 
should  have  one  week's  notice,  which  offer  was 
accepted,  defendant,  on  ffivi^g  one  week's  no- 
tice, had  the  right  to  discharge  plaintiff  at  any 
time  If  his  services  were  unsatisfactory  for  any 
reason,  of  which  defendant  might  t>e  sole 
judge. 

Parkn-,  G.  J.*  and  Tann,  J.,  dissenting. 

Appeal  from  supreme  court,  apellate  di- 
vision. First  department. 

Action  by  Theron  G.  Crawford  against  the 
Mall  and  Express  Publishing  Company  for 
damages  for  breach  of  contract  of  employ- 
ment. From  a  judgment  of  the  appellate  di- 
vision (47  K.  Y.  Supp.  747)  affirming  a  judg- 
ment tor  plalntue,  defendant  appeals.  Be- 
vosed. 

wmiam  Irwin,  for  M>peUuit  Vcedoric  B. 
Kellogg,  tor  respondent 


UAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  a  breach  of  contract  of 
employment.    On  the  24th  day  of  August 
1802,  the  plaintiff  wrote  the  defendant  a  let- 
ter In  which  he  tendered  his  services  to  the 
Mail  and  Express  for  a  period  of  two  years, 
agreeing  to  write  for  publication  In  the  paper 
not  less  than  two  columns  a  week  on  tbe 
progress  of  the  world  or  other  appropriate 
subJecU,  and  In  the  line  of  the  policy  of  the 
paper,  at  the  compensation  of  fSO  per  weeic, 
but  reserving  to  himself  the  right  to  pursue 
his  general  business  other  than  that  of  a 
literary  character,  and  providing  that  "my 
services  eball  be  satisfactory  to  the  publish- 
ers, and  In  case  they  are  not  I  shall  be  en- 
titled to  one  week's  notice."  The  offer  thus 
presented  by  the  letter  was  accepted  by  Sbep- 
ard,  as  president  of  the  defendant,  and  tbe 
plaintiff  entered  upon  the  suvlce  contracted 
for,  and  continued  to  furnish  articles  tor  the 
Mall  and  Express  until  the  Slst  day  of 
March,  1883,  at  which  time  there  was  deliv- 
ered to  him  a  letter,  written  by  the  secretary 
of  the  defendant.  In  which  he  was  directed 
to  discontinue  his  articles  for  the  paper  aft- 
er a  week's  notice,  In  accordance  with  his 
agreement   This  letter  was  written  by  the 
secretary  pursuant  to  a  resolution  adopted 
at  a  meeting  of  the  board  of  directors  of  the 
defendant.  In  which  they  unanimously  re- 
solved that  the  plaintiff's  services  be  dta- 
continued  under  the  contract  upon  the  ground 
that  his  services  were  not  satisfactory.  On 
the  12th  day  of  April  thereafter  the  plalutUE 
Inclosed  another  article  In  manuscript  to  the 
defendant  for  publication  under  his  con- 
tract, but  the  same  was  returned  to  him  by 
the  secretary  of  the  company  with  a  let- 
ter In  which  reference  was  made  to  the  for- 
mer letter  discharging  him,  and  dlstioctly 
stating  that  the  reason  tar  the  termination 
of  his  employment  was  that  his  services  were 
unsatisfactory  to  the  publishers,  and  that  hla 
contract  *^ras  and  is  terminated  ttx  sacb 
cause.**    At  the  conclusion  of  the  evidence 
taken  upon  tbe  trial,  the  defendant  amonK 
other  things,  moved  for  a  dismissal  of  tbe 
complaint  upon  tbe  ground  that  under  tlte 
contract  for  employment  the  defendant  re- 
served tbe  right  to  discharge  him  at  any  tine 
If  his  services  were  unsatisfactory,  upon  ^v- 
Ing  one  week's  notice.  The  motion  was  de- 
nied, and  an  exception  taken.   The  case  was 
submitted  to  the  Jury,  and  damages  were 
awarded  at  the  rate  of  $60  par  week  for  tbe 
balance  of  the  term  of  two  years. 

We  think  the  motion  should  have  been 
granted,  and  that  the  exception  taken  to  Its 
denial  requires  a  reversal  of  tbe  Judgment 
The  contract  of  employment  when  carefollf 
read,  discloses'  with  reasonable  clearness 
what  we  think,  was  the  purpose  and  under 
standing  of  the  parties.  As  we  have  stated, 
It  was  In  the  form  of  a  letter  in  which  tbe 
Tilalntlff  offers  his  services  for  the  period 
named  at  the  rate  of  (SO  a  week.  It  wu 
evidently  hla  purpose  and  Intention  to  bind 
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himself  to  serve  the  company  for  that  period 
of  time  for  the  consideration  expressed.  Bnt 
on  the  part  of  tlie  publishers  of  the  Mall  and 
Express  It  is  very  clear  that  they  did  not  In- 
t«id  to  be  bound  for  a  period  longer  than  his 
services  proved  satisfactory,  and  that  they 
eipresaly  reserved  the  right  to  discharge 
him  upon  a  week's  notice.  It  Is  also  ap- 
parent from  a  reading  of  the  contract  that 
the  employment  was  not  Intended  to  be  that 
of  an  ordinary  servant  to  perform  work,  la- 
bor, and  services  of  an  ordinary  business  or 
of  a  commercial  nature.  He  was  not  called 
upon  to  perform  the  work  of  an  ordinary  re- 
porter, writing  up  the  general  news  of  the 
day,  bnt  contracted  to  prepare  articles  on 
the  progress  of  the  world  or  other  appropriate 
subjects  in  the  line  of  the  policy  of  the  pa- 
per, t(x  the  purpose,  as  expressed,  of  pro- 
moting the  general  Interests  of  the  paper, 
of  aiding  In  Its  circulation  and  the  obtain- 
ing of  advertisements,  by  Improving  the  qual- 
ity of  its  contents.  The  evident  design  was 
that  the  articles  should  be  Interesting  and 
attractive.  Involving  art,  taste,  fancy,  and 
judgment  There  is  no  provision  in  the  con- 
tract in  any  manner  limiting  the  publishers 
in  the  exercise  of  their  judgment  as  to  what 
is  satisfactory,  but  if  his  services  are  unsat- 
isfactory for  any  reason  they  are  given  the 
right  to  terminate  the  employment  upon  a 
week's  notice,  at  any  time  they  so  elect 

In  the  case  of  Smith  v.  Robson,  14S  N.  T. 
252,  42  N.  B.  677,  an  important  Umltatlon  is 
found  In  the  contract  that  is  not  unbraced  in 
this.  In  that  case  the  master  hard  the  power 
to  discharge  the  employ^  If  In  good  faith  the 
master  sliall  be  satisfied  of  the  IncomiKtency 
of  the  employd,  and  we  held  that  the  question 
of  good  faith  was  one  of  fact;  thus  distin- 
guishing It  from  the  cases  In  which  contracts 
are  made  to  gratify  taste,  to  serve  penmial 
convenience  or  Individual  preferences.  An 
article  printed  In  a  paper  or  magazine  may 
please  one  person  and  displease  another.  It 
may  gratify  the  taste  of  one.  and  become  the 
Subject  of  criticism  and  ridicule  on  the  part 
of  another.  Tbe  plaintiff  did  not  agree  to 
satisfy  a  court  or  jury,  but  undertook  to  satis- 
fy the  publishers.  It  was  tbeir  taste,  their 
fancy,  their  interest  and  their  judgment  that 
was  to  be  satisfied.  It  further  appears  that 
the  plaintiff  was  paid  In  full  to  the  time  of 
his  discharge  and  for  the  week  tor  which  the 
notice  was  given,  and  that  the  time  for  which 
the  plaintiff  seeks  to  recover  in  this  action 
the  contract  was  executory.  It  is  not  th&ee- 
tore,  a  case  ct  a  completed  contract  In  which 
work  has  been  p^ormed  In  an  ordinary  busi- 
ness, oonunerclal,  or  otherwise,  such  as  the 
repairing  of  a  boiler  under  a  stipulation  that 
It  should  not  leak,  and  that  the  owner  should 
be  satisfied  that  it  was  a  success;  or  that  the 
woodwork  In  a  bouse  should  be  pollsbed, 
stained,  and  rubbed  In  the  best  workmanlike 
manner  under  the  supervision  of  a  superin- 
tendent named,  to  the  satisfaction  of  the  own- 
pr.   BoUer  Oa  t.  Garden,  101  N.  Y.  8S7,  4  N. 


E.  749;  Doll  v.  Noble.  116  N.  T.  230.  22  N.  B. 
406.  We  conseqnentiy  think  this  case  Is 
brought  vrlthln  the  line  of  the  authorities  dis- 
tinguishable from  the  above  cases,  but  recog- 
nized in  them,  Involvhig  taste.'tancy,  Interest 
personal  satisfactitm,  and  judgment  Zaleski 
V.  Clark,  44  Oonn.  ZL8;  Gibson  v.  Cranage.  S9 
Ulch.  40;  Hoffman  v.  Gallabw,  6  Daly,  412i 
Brown  V.  Foster,  lis  Mass.  136;  Tyler  v. 
Ames.  6  Iahb.  280;  Glenny  v.  Lacy.  16  M.  Y. 
St.  Rep.  798;  Brand  v.  Godwin  (Com.  PI.)  8 
N.  Y.  Supp.  330,  9  N.  Y.  Supp.  743;  Spring 
V.  Clock  Co..  24  Hun,  175;  JcAnson  v.  Bind- 
seU  (Com.  PI.)  8  N.  Y.  Supp.  485,  10  N.  Y. 
Supp.  821;  Glyn  v.  Miner  (Com.  PI.)  27  N.  Y. 
Supp.  341;  Hart  v.  Hart  22  Barb.  606;  Bos- 
•Iter  V.  Coiner,  23  Vt.  522;  Provost  v.  Har- 
wood,  29  Vt  219.  The  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event  ^ 

VANN,  J.  I  dissent  While  the  trustees 
of  the  defendant  had  the  r^t  to  discharge 
tbe  plaintiff  If  they  were  actually  dissatisfied 
with  his  services,  even  if  Ibey  had  no  reason- 
able grounds  therefor,  they  bad  no  right  to 
discharge  him  because  they  wished  to  get  rid 
of  their  contract  for  some  reason  other  than 
tbat  named  therein  as  the  cause  for  discharge. 
If  there  was  an  honest  dlssatisfacticni  with 
his  services,  whether  It  was  reasonable  or  not 
the  r^ht  to  discharge  was  absolute;  bnt  If 
the  services  were  In  fact  satisfactory,  and  the 
dissatisfacticHi,  as  expressed,  was  dlahonest 
and  a  mere  pretmse  to  cover  a  change  of 
management,  or  to  effect  an  ulterior  purpose, 
there  was  no  right  to  dischai^.  The  ques- 
tion whether  tbe  trustees  ought  to  have  been 
dissatisfied  does  not  arise,  but  simply  wheth- 
er  th^  were  dissatisfied,  not  with  the  entire 
situation,  but  with  the  plaintiff.  Any  evi- 
dence which,  when  reasonably  viewed,  tended 
to  show  bad  faith  on  their  part  and  that  their 
alleged  dissatisfaction  was  a  pretense,  and 
not  a  fact  presmted  a  question  for  the  jury. 
In  Smith  V.  Robson,  148  N.  Y.  262,  42  N.  E. 
677,  the  words  "good  faith"  were  written  by 
the  parties  into  a  somewhat  similar  contract, 
but  those  words  are  read  by  the  law  into  all 
stipulations  wblch  permit  one  party  to  ter- 
minate a  contract  If  he  la  not  satisfied  with 
the  services  of  the  otber. 

For  seven  months  the  plaintiff  performed 
the  contract  on  his  part  without  complaint  or 
question  from  the  defendants.  Shortiy  be- 
fore the  death  of  Col.  Shepard,  the  presldmt 
of  the  board  of  trustees,  he  assigned  tbe  plain- 
tiff to  a  duty  of  great  importance  and  re- 
^nslblUty.  One  week  after  Col.  Shepard's 
death  the  surviving  trustees  caused  the  de- 
fendant's secretary  to  write  to  the  plaintiff 
"that  tbe  death  of  Col.  Shepard  has  necessi- 
tated some  changes  In  our  work  upon  this 
paper.  Personally,  the  relations  between  the 
men  on  the  paper,  myself  Included,  have  been 
of  tbe  most  friendly  kind,  and  any  break  In 
these  relations  necessarily  brings  painful  feel- 
ings; hot  aomei  changes  are  necessary,  and. 
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after  consultation,  It  baa  been  deemed  beat  to 
make  these  changes  at  ooce.  •  •  •  It  Is 
unnecessary  for  me  to  say  that  Mr.  Alexander 
and  myself,  and  the  other  members  of  the 
staff,  are  loath  to  send  you  this  order,  but 
find  It  necessary  tn  the  pursuit  of  our  work." 
The  discharge  ot  the  plalntlCf  followed,  but 
with  DO  expression,  or  even  suggestion,  of  dis- 
satisfaction with  his  services.  When  a  mas- 
ter discharges  his  servant  in  a  written  com- 
munication which  purports  to  give  the  rea- 
B(m,  the  presumption  arises  that  the  reason 
given  is  the  only  one  existing  or  relied  upon. 
When  the  trustees  notified  the  plaintiff  of  his 
discbarge,  they  said  It  was  because  some 
changes  tn  their  work  upon  the  paper  were 
necessary.  They  made  no  claim  that  the 
plalntlCfB  work  was  nnsatlafactery,  but  sum- 
marily discharsed  him  because  a  change  of 
method  bad  become  necessary  owing  to  the 
death  of  CbL  Sh^ard.  Whatever  the  trus- 
tees said  to  the  plaintiff  afterwards,  or  even 
testified  to  upon  the  trial,  may  have  been  an 
afterthotaght,  and  may  or  may  not  have  been 
the  real  reason  for  their  action.  Their  letter 
of  dlsminaU  under  the  drcumstanoes,  per- 
mitted tiie  Inference  that  they  discharged  the 
plaintiff  for  a  reason  not  named  In  the  con- 
tract, nor  permlUed  by  law.  Bven  If  the  evi- 
dence to  rebnt  this  Inference  wu  very  strong, 
a  qnestlas  of  fact  arose  for  the  Jury  to  de- 
cide. It  was  therefore  proper  for  the  trial 
court  to  aak  the  inry  to  ftod  "whether  there 
was  a  bona  fide  dlBsatlsfactlon,  or  whether 
there  are  marks  to  your  mind  soffldent  to 
make 'yon  beUere  that  the  discharge  was  a 
flctJtioui  thing,  not  really  based  upon  any  dis- 
satisfaction." The  Jury  found  for  the  plain* 
tiff  upon  this  question,  the  appelbite  division 
afflimed  the  finding,  and  I  think  their  Judg- 
ment should  stand. 

O'BRIEN.  MARTIN,  and  I^AKDON.  JJ., 
concur  with  ^IGHT.  3.,  and  BAKTLETT. 
J.,  concurs  also  on  first  ground.  FAItKBB, 
a  J..  ConcniB  with  VANN,  J, 

Judgment  reversed,  ete. 


ass  N.  T.  874) 

SEARS  T.  GRAND  LODGE  A.  O.  U.  W.  OF 
NEW  YORE. 

(Couft  of  Appeals  of  New  Yoric  Jane  19; 

1900.) 

INSURANCB  —  DISAPPBARANGB  OF  TNSUROD  — 
ACTION    BT    WIDOW  —  COMPRQMISB  — 
RSAPPEARANCa  OF  INSURED. 
One  insured  for  $2,000  Id  a  beneSciary  so- 
dety  disappeared,  and  was  not  heard  of  for  ten 
years  thereafter,  and  nine  years  after  his  de- 
parture his  widow,  believing  him  to  be  dead, 
sued  on  the  wMcj.   To  dispose  of  the  salt  It 
was  avreed  oetween  plaintiff  and  defendant 
that  the  action  Bhonld  be  dismisBed,  the  de- 
fendant to  pay  9606  of  the  iaaurance,  which 
was  in  no  event  to  be  returned  to  it,  and  to 
pay  the  lemslning  $1,384  in  16  months  there- 
ifter,  if  insured  did  not  tnn  up  in  the 


Sdd  thnt,  though  it  wni  <Oseo>KrMl  that  tBsnred 
was  alive  before  the  $006  was  paid,  defendant 
was  bound  to  pay  the  someL 
Gray,  J.,  dissenting. 

Appeal  from  supreme  court;  anKllate  divi- 
sion. Fourth  department 

Action  by  George  H.  Sears  against  Grand 
Lodge  of  the  Ancient  Order  of  United  Work- 
men of  the  State  of  New  York  to  recover  on  a 
beneficiary  certificate.  From  a  Judgment  ot 
the  appellate  division  (48  N.  T.  Supp.  559)  re- 
versing a  Judgment  of  the  trial  term  la  favot 
of  idalntlff,  philntlff  appeals.  Reversed. 

George  H.  Sean,  for  an^Uant.  D.  B. 
Oobb,  for  reqKmdcnt 

BABTLETT,  J.  This  appeal  presents  rath- 
.er  a  novel  question.  On  the  31st  of  July, 
1886,  one  Charles  R.  Baumgrass,  residing  in 
the  city  of  Syracuse,  became  a  member  ot 
a  subordinate  lodge  of  defendant,  and  re- 
ceived a  certificate  of  membership,  which  pro- 
vided, in  the  event  of  his  death,  the  defend- 
ant would  pay  to  his  wife,  Mary  A.  Baum- 
grass, the  sum  of  12,000.  On  September  28; 
1880,  BaumgrasB  disappeared,  and  was  not 
seen  or  heard  from  thereafter  until  April  15. 
1896,  a  period  of  nearly  ten  years.  In  the 
meantime  Important  transactions  and  nego- 
tiations had  taken  place  affecting  the  rlghti 
of  the  jwrtles.  Mrs.  Baumgrass,  the  bene- 
ficiary, was  advised  to  rest  upon  her  rights 
until  seven  years  had  elapsed,  when  she 
might  proceed  nnder  One  iegal  ^esnmptba 
that  her  husband  was  dead.  She  waited 
about  nine  years,  and  then  brought  an  ac- 
tion against  defendant  on  Gbe  23d  of  Septem* 
ber,  188^  to  recover  92,000  nnder  the  certifi- 
cate of  Insurance.  On  the  26th  day  of  Harcb, 
1890,  and  before  the  action  was  tried,  she  en- 
tei-ed  Into  an  agreement  of  comcffomlse  vltU 
the  defendant;  under  which  ber  salt  agalnrt 
it  was  discontinued,  witiioat  costs.  The 
agreement  red  ted  the  facts,  and  provided  for 
the  settlement  and  (Uscontlnuance  of  the 
tlon;  that  the  defendant  should  pay  to  the 
benefldaiy  "the  sum  of  9606  in  cash  prompt- 
ly"; that  saM  9066  "is  not  to  he  returned  In 
any  evraf ';  that  91.334  should  be  plsced  bj 
defmdant  In  the  hands  of  a  trustee,  to  be 
held  by  him  until  July  1,  1897.  subject  to 
the  condition  that  If  before  ttiat  time  the  Ht- 
fendant  should  produce  reasonable  pnxA  that 
the  Insured  was  alive  the  money  so  deposited 
was  to  be  retnnied  to  it  bat  falling  In  nd 
proof  it  was  to  be  paid  to  the  benefldny, 
and.  In  the  taniruage  of  the  agreement, 
shall  take  full  title  to  the  same."  Twenty 
d^  after  the  execution  of  this  apsement 
and  bef(H»  the  def&ndant  had  made  the  ab- 
solute payment  of  9666  aa  agned,  tht  In- 
sured was  proved  to  be  allva  Tfamupon  Oe 
beneficiary  demanded  payment  of  the  (MS, 
which  was  refused,  and  she  assigned  ber 
claim  under  the  agreement  ot  oomprondK  to 
fbe  iriaintlfC.  The  tacts  are  undl^ted.  IV 
qredal  term  xradeved  Judgment  for  phUntU^ 


Digitized  by  Google 


SEABS  T.  QRA^V  LODGE  A.  a  U.  W. 


619 


which  waa  reversed  by  the  q>pellate  tXlTislon 
with  a  divided  court. 

The  defendant  rests  Its  defense  on  the  le- 
gal proposition  that  the  agreement  on  which 
plaintiff  seeks  to  recover  was  made  ■  while 
both  parties  thereto  were  laboring  under  a 
material  mistake  of  fact,  to  wit,  the  supposed 
death  of  the  insured,  and  Is  therefore  unen- 
forceable. The  counsel  for  the  defendant  has 
cited  us  to  many  authorities  to  the  general 
effect  that  where  parties  to  a  contract  have 
entered  Into  It  under  the  Impression  that  a 
certain  state  of  facts  existed,  which  proved 
to  be  error,  equity  will  afford  relief.  This  Is 
a  sound  prtqiosltlon  of  law,  but  It  has  no 
ai^Ilcatlon  to  the  facts  In  this  case.  The  ma- 
terial facta  may  be  briefly  stated:  The  In- 
sured disappeared  absolutely,  leaving  his  wife 
as  beneficlaty  under  his  certificate  of  Insur- 
ance Issued  by  the  defendant.  She  waited 
nine  years,  and  then  sued  to  recover  the  total 
insurance  of  f 2,000.  In  this  situation  the  de- 
fendant seeks  a  compromise.  It  is  not  unrea- 
sonable to  assume  that  the  defendant  r^rd- 
ed  the  chances  of  success  In  the  litigation  as 
decidedly  In  favor  of  the  plaintiff.  The  leesX 
presumption  arising  at  the  end  of  seven  years 
that  the  insured  was  dead  had  existed  for 
two  years.  What,  then,  was  there  to  com- 
promise In  the  action  then  pending?  Clearly, 
but  one  thing  was  dealt  with  or  could  be  ia 
the  agreement  of  settlement,  to  wit,  the  pos- 
sibility that  the  Insured  should  prove  to  be 
alive.  That  this  was  the  basis  of  compro- 
mise upon  which  the  agreement  rested  Is  per- 
fectly apparent  on  the  face  of  the  Instru- 
ment. The  defendant  said  to  the  beneficiary: 
"Give  na  sixteen  months'  more  time  to  prove 
the  insured  Is  alive  and  discontinue  your  suit 
at  once.  If  you  do  tills,  we  wlU  make  you 
a  cash  i>ayment  of  |666,  which  is  not  to 
be  paid  back  in  any  event,  and,  at  Oie  ex- 
piration of  the  sixteen  months.  If  we  fall  to 
prove  the  insured  Is  alive,  we  will  pay  you 
$1,334,  which  is  to  be  held  for  both  of  us 
by  a  trustee  meanwhile,  and.  If  we  do  prove 
It.  the  money  Is  to  be  returned  to  us." 

It  is  urged  that  there  Is  no  consideration 
For  this  agreement  The  discontinuance  of 
the  action,  the  extension  of  time  In  which 
defendant  was  to  pay  the  Insurance,  and  the 
compromise  of  a  doubtful  claim  were  a  sufil- 
clent  consideration. 

It  Is  also  urged  that  the  trial  Judge  found 
that  when  the  agreement  was  entered  Into 
both  parties  believed  the  Insured  was  dead. 
It  was  also  found  that  notwithstanding  such 
t>eUef  the  contract  rect^rnlzed,  contemplat- 
ed, and  provided  for  the  possibility  of  the 
insured  being  alive.  It  is  to  be  kept  In  mind 
that  the  present  action  Is  limited  to  the  cash 
payment  that  was  to  have  been  made  under 
the  agreement,  and  In  regard  to  which  the 
dcrendant  was  In  default  at  the  time  It  was 
discovered  that  the  insured  was  alive.  Tlils 
payment  should  have  been  made  when  the 
contract  was  signed,  and  it  was  then  dis- 
tinctly agreed  that  It  should  not  be  paid  back 


"In  any  event,"  which  meant  It  ^ould  not  be 
repaid  even  If  It  were  subsequently  proved 
that  the  Insured  was  alive.  In  view  of  all 
the  circumstances,  it  cannot  be  said  that  the 
parties  entered  into  the  agreement  laboring 
mider  a  mutual  mistake  of  fact.  Mr.  Pome- 
roy,  In  his  work  on  Equity  Jurisprudence 
(section  8S6,  2d  Ed.),  states  the  correct  rule 
governing  this  case:  "Where  parties  have  en- 
tered Into  a  contract  or  arrangement  based 
upon  uncertain  or  contingent  events  pur- 
posely as  a  compromise  of  a  doubtful  claim 
arising  from  them,  and  where  parties  have 
knowingly  entered  Into  a  speculative  contract 
or  transaction,  one  in  which  they  intention- 
ally speculated  as  to  the  .result,  and  there  Is 
In  either  case  an  absence  of  bad  faith,  viola- 
tion of  confidence,  misrepresentation,  conceal- 
ment, and  other  inequitable  conduct  mention- 
ed In  a  former  paragraph,  if  the  facts  upon 
which  such  agreement  or  transaction  was 
founded  or  the  event  of  the  agreement  itself 
turned  out  very  differentiy  from  what  was 
expected  or  anticipated,  this  error,  miscalcu- 
lation, or  disappointment,  although  relating 
to  a  matter  of  fact  and  not  of  law.  Is  not  such 
a  mistake,  within  the  meaning  of  the  equi- 
table doctrine,  as  entitles  the  disappointed 
party  to  any  relief,  either  by  way  of  canceling 
the  contract  and  rescinding  the  transaction, 
or  of  defense  to  a  suit  brought  for  Its  en- 
forcement. In  such  classes  of  agreements 
and  transactions  the  parties  are  supposed  to 
calculate  the  chances,  and  they  certainly  as- 
sume the  risks."  Again,  in  section  819,  Mr. 
Pomeroy,  after  dealing  with  relief  where  a 
party  is  mistaken  as  to  his  legal  rights,  In- 
terests, or  relations,  closes  with  titese  words: 
"It  should  be  careDuUy  observed  that  this 
rule  has  no  application  to  compnHnlses, 
where  doubts  have  arisen  as  to  the  rlgl^ts  of 
the  parties,  and  they  have  intentionally  en- 
tered into  an  arrangement  for  the  purpose  of 
compromising  and  settling  those  doubts. 
Such  compromises,  whether  Involving  mis- 
takes of  law  or  fact,  are  governed  by  special 
considerations."  A  number  of  instructive  au- 
thorities are  cited  by  the  learned  author  un- 
der both  of  these  sections. 

It  may  be  observed.  In  this  connection,  that 
the  trial  court  found  that  there  was  no  fraud 
on  the  part  of  the  beneficiary,  and,  substan- 
tially, that  she  had  acted  throughout  In  good 
faith.  The  agreement  was  In  furtherance  of 
a  lawful  compromise,  and  enforceable  with- 
out regard  to  the  validity  of  the  beneficiary's 
claim  under  the  original  certificate  of  Insur- 
ance. Compromises  of  disputed  claims  faii-ly 
entered  Into  are  final,  and  will  be  sustained 
by  the  courts  without  regard  to  the  validity 
of  the  claims.  Wethrum  v.  Kuhn,  61  N.  Y. 
G23;  White  v.  Hoyt,  73  N.  T.  505;  Dunham  v. 
Griswold,  100  N.  Y.  224.  3  N.  E.  70;  Crans  v. 
Hunter,' 28  N.  Y.  389;  Mowatt  v.  Wright.  I 
Wend.  355.  The  defiendant  In  executing  the 
agreement  of  compromise,  assumed  the  risk 
and  calculated  tlie  chances  of  being  placed  In 
the  present  situation,  and  there  would  seem 
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to  be  no  reason  In  law  dr  public  policy  why 
plaintiff  should  not  recover.  It  would  be  a 
harsh  rule,  Indeed,  that  would  preclude  In- 
surer and  beneficiary  nine  years  after  the  In- 
sured had  disappeared  from  entering  into  an 
enforceable  agreement  of  compromise  nnder 
the  state,  of  facts  here  disclosed.  The  Judg- 
ment of  the  appellate  division  should  be  re- 
versed, and  the  Judgment  of  the  trial  term 
affirmed,  with  costs  to  the  plaintiff  in  all  the 
conrta. 

FARKBB,  a  and  llABTIN.  VANN, 
GULOIN,  and  WEBNEB,  JJ^  concur, 
GBAT.  J.,  dissents. 

Judgment  rereraed,  ete. 


an  N.  T.  4S7) 

SHEDLINSKY  v.  BUDWEISER  BREWING 
CO.,  Limited. 
(Court  of  Appeals  of  New  York.    June  12, 
IflOO.) 

LBA3B— TALIDITT— PRESUUPTION. 
In  an  action  for  rent  dne  nnder  a  lease  of 
premiseB  ezclnBively  for  a  liquor  saloon,  the 
defense  was  that  the  premiseB  were  within  200 
feet  of  a  grammar  bcdooI.  within  which  limits 
a  saloon  could  not  lawfully  be  establUhed,  and 
that  theref<u«,  the  lease  was  illegal  and  void. 
Held,  that  since  it  does  not  appear  that  a  li- 
cense could  not  lawfully  be  obtained  by  trans- 
fer from  premises  within  the  limits  which  were 
licensed  before  the  passage  of  the  law,  nor 
that  plaintiff  intended  that  the  statute  should 
be  violated,  the  lease  will  be  upheld. 

Appeal  from  supreme  conrt,  apiiellate  di< 
vision.  First  department 

Action  by  Mosm  Shedlinsky  against  the 
Budwelaer  Brewing  Company,  Limited,  on  a 
lenae.  From  a  Judgment  In  favor  of  plaintiff, 
affirmed  by  appellate  division  <40  N.  Y.  Supp. 
174),  defendant  ai^>eals.  ASlrmed. 

Plaintiff  leased  to  defendant  for  the  term 
of  three  years  certain  premise  In  the  city  of 
New  York,  with  the  latter's  covenant  to  use 
the  same  only  for  a  liquor  saloon.  The  ac- 
tion was  brought  to  recover  for  certain  In- 
stallments of  rent  under  the  lease.  The  de- 
fense was  that  the  demised  premises  were 
within  200  feet  of  a  grammar  school,  and. 
therefore,  that  the  lease  was  in  violation  of 
the  liquor  tax  law  of  1896.  That  fact  was 
conceded.  Evidence  to  sliow  that  a  license 
to  sell  liquor  upon  the  premises  was  refused 
upon  the  ground  that  the  premises  were  with- 
in 200  feet  of  a  grammar  school  was  exclud- 
ed OB  Immaterial,  and  a  verdict  was  directed 
for  the  [dalntlff.  The  Judgment  entered  up- 
on the  verdict  was  affirmed  at  the  appellate 
division  upon  the  ground  that  it  did  not  ap- 
pear that  a  license  could  not  have  been  ob- 
tained within  the  statute;  which,  while  pro- 
hibiting the  granting  of  a  new  license  under 
the  circumstances,  nevertheless  would  per- 
mit of  the  transfer  of  a  license  from  prem- 
the  limits  to  other  premises  wlth- 
1,  but  at  a  greater  distance  from 
r  schooL  The  defendant  appeals 


Frauds  E.  Dana,  for  ^pAlIant  A.  Stem. 

for  respondent. 

GRAY,  T.  (after  stating  the  facts).  I  think 
the  Judgment  Is  right  It  Is  a  generally  ac- 
cepted rule  that  when  a  contract  Is  to  do  a 
thing  which  cannot  be  performed  without 
the  violation  of  the  law  It  Is  void;  but  when 
It  may  be  performed  lawfully,  as  well  as  In 
violation  of  the  law.  It  Is  valid.  In  the  ab- 
sence, at  least  of  proof  that  the  Intention 
of  both  parties  was  that  the  law  should  be 
violated.  The  construction  of  a  contract 
should  be,  when  it  is  possible.  In  favor  of  Its 
legality.  Co.  Lltt.  42,  183;  Shore  v.  Wilson, 
8  Clark  &  F.,  at  page  397;  Lorlllard  v.  Clyde, 
86  N.  Y.  381.  A  lease,  valid,  as  this  was,  up- 
on its  face.  Is  not  to  be  condemned  as  tm- 
lawful,  and  therefore  an  unenforceable  ]n< 
strument  because  the  purpose  for  which  the 
demised  premises  were  to  be' used  might  nn- 
der certain  circumstances,  be  within  the  pro- 
hibition of  a  statute.  When  the  operation  of 
the  prohibition  depends  upon  the  proof,  and 
that  Is  Inconclusive  upon  the  subject  then 
the  obligation  of  the  parties  remains  unaf-  ^ 
fected.  The  presumption  of  a  lawful  inten- 
tion must  always  prevail,  and  the  burden  of 
overthrowing  It  Is  not  met  by  him  who  aa- 
serts  It  by  proof  which  is  quite  consistent 
with  a  perfectly  lawful  purpose,  however 
demonstrating  that  If  effectuated  in  a  cer- 
tain way,  It  Would  contravene  the  law. 
Here,  as  suggested  below,  It  was  not  showa 
and  the  evidence  did  not  tend  to  show,  that 
the  lessor  Intended  that  the  statute  should  be 
violated,  or  that  no  license  ever  could  possi- 
bly be  obtained  by  the  lessee.  Nor  did  the 
evidence  tend  to  ^ow  knowledge  In  the  les- 
sor that  the  lessee  could  not  perform  with- 
out violating  the  law.  The  indgment  should 
be  affirmed,  wltli  costs. 

MARTIN,  VANN,  CULI^N.  and  WER- 
NER, JJ.,  concur.  BARTLETT.  J.,  coucun 
m  result   PARKER,  C  J.,  not  sitting. 

Judgment  affirmed. 


(163  ^^.  T.  im 
GASSIDY  V.  UHLUANN. 
(Conrt  of  Appeals  of  New  York.   Jane  12, 

1000.) 

BANKS  AND  BANKING— INSOLVENCT—KMOWL- 
EDQB  OF  OPFIGERS— EVtDBNCBL 

In  an  acUon  against  the  director  of  a  bank 
for  fraudulently  receiving  deposits,  knoirint 
the  bank  to  be  insolTent  the  director  may  tes- 
tify to  his  belief  as  to  the  solvency  of  tbe 
bank  after  inforination  obtained  from  different 
sources,  since  his  knowledge  thereof  was  the 
material  Issue. 
Gray  and  Yann.  JJ.,  dissenting. 

Api>eal  from  supreme  court  appelate  dlvl- 
Bion,  First  department. 

Action  by  Martin  Cassldy  against  Frederick 
Chlmann  and  others  to  recover  deposit 
baniL  I<^om  a  Judgment  In  favor  of  plalntut 
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afllnned  by  appellate  dlvlston  (50  N.  T.  Snpp. 
■S18).  defendant  Ublmanii  appeals.  ReTersed. 

WUUam  A.  Jenoer,  for  appelant.  Haiold 
Hathtn.  for  n^Midei^ 

PAJSKBB,  C.  J.  PlaiDtlfTB  assignors  were 
4epo6ltora  of  the  Madison  Square  Banb,  which 
was  closed  on  the  9^  day  of  August  1883, 
by  the  bank  examiner.  They  mtti^"*.  the  de- 
posits InvoWed  In  this  action  on  t:io  7th  and 
8th  days  of  August,  at  which  time  the  bank 
•was  hopelessly  InsolTent,  and  thiB  action  Sa 
brought  to  recoTer  tlie  amount  of  such  de- 
posits from  the  president  and  two  of  the  di- 
rectors of  the  bank,  one  of  whom  was  the 
defendant  Uhlmann.  The  complaint  was 
framed  and  the  action  tried  upon  the  theory 
4hat  this  defendant  was  guilty  of  a  fraud  by 
which  the  plaintlCTB  assignors  were  damaged, 
Jo  that,  with  actual  knowledge  of  the  hank's 
Insolvent  condition,  he,  together  with  the 
president  and  another  director  by  the  name  of 
McDonald,  was  Instrumental  In  keeping  the 
bank  open  and  receiving  deiwelts  of  all  who 
■came  to  It,  Including  plaintiff's  assignors. 
The  claim  was  not  that  there  was  direct,  open 
misrepresentation  by  the  defendant,  but  rath- 
er that  his  fraud  consisted  in  a  suppression  of 
the  truth  as  to  the  Insolvent  condition  of  the 
bank,  and  at  the  same  time  participation  In- 
the  direction,  which  kept  the  bank  open  for 
the  receipt  of  deposits  after  he  was  possessed 
with  full  knowledge  of  Its  insolvency.  His 
illablllty,  therefore,  was  predicated  solely  up- 
on fraud,  and  the  plaintiff  attempted  to  show 
the  entire  history  of  the  financial  condition  of 
the  bank  from  Immediately  previous  to  the 
7th  day  of  August,  ISOS,  down  to  and  includ- 
ing the  Ume  when  it  came  Into  the  possession 
•of  the  bank  examiner;  and  he  claimed  that 
the  facts  proved  required  a  finding  by  the 
JuiT  that  the  defendant  Uhlmann  had  knowl- 
edge of  the  real  condition  of  the  bank  on 
the  Tth  and  8tb  of  August.  The  contention  of 
the  defendant  was.  that  the  result  of  an  ex- 
amination made  by  him  showed  that  the  bank 
had  more  than  sufficient  property  to  pay  its 
•depositors  In  full,  and  be  marshaled  such  facts 
and  circumstances  as  he  could  to  siq)port  his 
contention  that  he  was  acting  in  good  faith, 
and  without  knowledge  of  the  Insolvency  of 
the  bank.  This  was  one  of  the  Issues,  Indeed 
the  leading  one,  and  the  defendant  sought  to 
{int  before  the  jury  his  belief,  touching  the 
Tcsponslbillty  of  the  bank  up  to  Tuesday 
night,  August  8th,  his  claim  being  that  his 
belief  constituted  an  Important  element, 
which  the  Jury  sbonld  weigh.  The  following 
-question  was  asked:  "Q.  Now.  Mr.  Uhlmann. 
wha^  was  your  belief  up  to  Tnesilay  night 
with  regard  to  the  surplus  that  the  bank  had 
for  the  purpose  of  paying  its  liabilities? 
iSdme  objection.  Objection  sustained.  De- 
fendant excepts.)  Q.  From  whom  did  you 
receire  information  with  regard  to  the  condi- 
tion of  the  bank  np  to  Tuesday  night?  A. 
From  Mr.  Blaat,  the  president;  Mr.  Tfaompaoo, 


the  cashier;  from  Mr.  McDonald,  a  dlrectoi,' 
from  inquiry  In  the  books  of  the  commercial 
agency;  and  rr^m  inquiry  at  banking  bouses  as 
to  the  value  of  securities.  Q.  Now,  as  a  result 
of  that  Information,  what  was  your  belief  aa 
to  the  financial  condition  of  the  bank  up  to 
Tuesday  evening?  (Objected  to.  Objection 
sustained,  and  exception.)"  Evidence  was  also 
given  on  the  part  of  the  defendant  tending  to 
show  that  the  defendant  adrised  that  deposits 
on  the  7th  and  8th  of  August  should  not  be 
mingled  vrith  the  funds  of  the  bank,  owing 
to  some  suspicious  circumstances  that  made 
an  Investigation  of  the  bank's  affairs  neces- 
sary, but  that  the  moneys  of  depositors  should 
be  kept  by  themselves  until  an  Investigation 
should  disclose  the  real  condition  of  tbe  bank. 
It  seems  to  be  pretty  conclusively  estatjliahed 
that  such  a  conversation  took  place,  and  thtft 
for  some  part  of  Monday,  the  7tb,  that  course 
was  taken  with  the  moneys  received  from 
depositors.  Some  time  after  noon  of  that  day,- 
however,  the  president,  having  had  a  talk' 
with  the  head  of  the  force  of  bank  examiners, 
said  that  he  proposed  to  tel^bone  to  the 
cashier  to  take  the  deposits  according  to  the 
usual  course  of  business,  and  to  that  course 
this  defendant  testifies  he  protested  In  vig- 
orous language.  That  course  was  adopted, 
however,  but  under  such  circumstances  aa 
leads  plaintiff  to  Insist  that  such  deposits  were 
thereafter  taken  with  knowledge  on  the  part 
of  this  defendant  that  d^KMits  were  being 
received.  SHU  fbe  defendant  Insisted,  under 
oath,  that  he  did  not  know  It.  and  the  court 
was  asked  to  permit  him  to  declare  on  oath 
his  bdief  on  that  subject  fbr  tbe  considera- 
tion of  the  Jury.  "Q.  What  was  your  belief 
as  to  the  taking  of  deposits  on  Monday,  ap 
to  the  meeting  of  the  bank  Monday  evening? 
(Objected  to  aa  inoompetnt,  immaterial,  and 
irrelevant,  and  calling  for  the  mental  opera- 
tion of  the  witness.  Objection  sustained.  De- 
fendant excepts.)  Q.  Did  you  believe  on  Mon- 
day, up  to  your  visit  to  the  bank  Monday 
erening.  that  the  instruction  which  Mr.  Put- 
ney or  Mr.  McDonald  had  given  «u  Saturday 
evening  with  respect  to  taking  deposits  wsn 
being  carried  out?  (Same  objection.  Same 
ruling.  D^endant  excepts.)  Q.  Did  you  have 
any  belief  that  deposits  were  being  taken  on 
Monday,  up  to  Monday  evening?  (Same  ob- 
jection. Same  ruling.  Defendant  excepts.)" 
It  Is,  of  course,  the  general  rule  thtit  the 
operation  of  the  mind  ai  a  witness  may  not  be 
given;  but  these  are  exceptions  to  tbe  rule, 
and  among  them  is  a  case  where  tbe  charac- 
ter of  the  act  depends  on  the  Intent  with 
which  the  act  la  done,  or.  In  other  words,  upon 
the  operation  of  the  doer's  mind,  and  In  such 
case  his  belief  touching  certain  ctmdltlons 
which  should  Influence  him  is  materlaL  A 
party's  testimony  as  to  his  beUef  may  liave 
much  or  little  value  with  the  Jury,  but  he  la 
always  entitled  to  have  it  considered,  where, 
as  in  tlila  case,  his  llabiU^  la  predic&ted  upon 
the  claim  that  with  knowledge  ot  tbe  truth  he 
suppressed  It  under  drcumstancea  calUng  u^kw 
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htm  to  speak,  with  tb«  result  of  injury  to  an- 
othw.  If  It  were  a  fact  that  after  having 
made  such  an  Inveatigatlon  of  the  affairs  of 
Che  bank  as  a  reasonable  and  prudent  man 
would  make  under  the  circumstances  with 
which  he  was  surrounded,  he  believed,  as  a 
result  thereof,  that  the  bank  was  aolTcnt, 
then  the  action  cAiould  not  have  gone  against 
nim,  for  he  acted  Justly  and  properly,  accord- 
ing to  his  belief,  and  therefore  not  fraudulent- 
ly. But  the  plaintiff  says  that  there  was 
abundant  evidence  from  which  the  jury  could 
find  that  bis  knowledge  was  such  that  he  could 
not,  and  did  not,  entertain  any  such  belief. 
That  may  well  be  so.  but  the  fact  remains 
that  his  belief  was  a  fact  of  the  first  impor- 
tance In  the  case,  and  he  was  entitled  to  testi- 
fy as  to  what  It  was,  not  because  his  testi- 
mony would  be  controlling,  for  It  would  not, 
but  because  he  was  entitled  to  have  It  ^feigh- 
ed  by  the  Jury  with  the  other  testimony  In 
determining  what  the  fact  was.  The  Judg- 
ment should  be  reversed,  and  a  new  trial 
granted,  with  costa  to  abide  the  event. 

BARTLETT,  MARTIN.  CULLEN.  and 
WERNER.  33.,  concur.  GRAZ  and  VANN, 
33.,  dissent 

Judgment  reversed,  etc 


(168  N.  Y.  868) 

CASTEBTON  t.  TOWN  OF  VIENNA  <t  aL 
(Court  at  Appeals  of  New  York.  June  12, 

1900.) 

nATOTBS— BBPBU.  OP.  SPBCIAL  BT  GENERAL 
ACT. 

By  Laws  1872.  c  S55.  Ber.  Uws  1813.  e. 
8S,  {  S,  providing  that  where  a  line  of  a  town 
Intersected  a  farm  the  entire  farm  should  be  as- 
sessable In  the  town  where  the  dwelling  bouse 
was  situated,  was  repealed,  and  by  Laws  18811 
c.  315,  It  was  re-enacted.  In  1866  a  special 
act  (chapter  898)  was  passed  bonding  a  town 
for  railroad  aid,  which  was  amended  by  Laws 
1882.  c.  152,  and  Laws  18S3.  c.  21,  providing 
that  real  property  within  the  corporate  limits 
of  any  town,  assessable  In  snch  town  at  the 
time  of  issuing  the  bonds,  should  continue  to  be 
assessable  In  such  town  until  the  bonds  were 
paid.  Heti,  that  the  general  law  of  1S8G  did 
not  repeal  the  special  Isw  of  1860,  as  amended 
in  18^  and  1883.  so  that  that  pail  of  a  farm 
havine  no  buildings  thereon,  and  lying  in  the 
town  bonded  for  railroad  aid,  was  assessable  Id 
said  town  until  the  bonds  were  fully  paid. 

Appeal  from  supreme  court,  appellate  di- 
vision, Fourth  department 

Action  by  Joseph  K.  Castertou  against  the 
town  of  Vienna,  the  town  of  Verona,  aud 
others.  From  a  Judgment  of  the  appellate 
division  (44  N.  Y.  Supp.  868)  reversing  a  judg- 
ment of  the  special  term  In  favor  of  defend- 
ant town  of  Verona,  aald  town  of  Verona  i^^ 
peals.  Affirmed. 

W.  A.  Matteson,  for  appellant.  Howard  O. 
Wlge^s  and  B.  a  Briggs,  for  respondents. 

BABTLETT,  J.  The  plaintiff  Is  tbe  own- 
er, for  the  porposes  of  taxation,  of  ft  farm 


consisting  of  253  acres;  174  acres  thereof  are 
located  In  tbe  town  of  Verona,  and  the  re- 
maining 79  seres  In  the  town  of  Vienna.  Tbe 
dwelling  house  and  all  the  farm  buildings  are 
In  the  town  of  Verona,  where  the  tenant  of 
the  plaintiff  resides  and  has  resided  for  some 
time. 

In  tbe  years  1801.  1882,  1893,  and  18M 
the  farm,  Including  the  79  acres  situated  in 
the  town  of  Vienna,  was  assessed  and  taxed 
In  the  town  of  Verona.  In  two  of  said  yean 
prior  to  1894  the  plaintiff  was  compelled  to 
pay  tbe  taxes  on  tbe  79  acres  in  both  towna 
This  action  Is  brought  to  relieve  the  plaintiff 
from  double  taxation,  and  to  determine  iUi 
legal  rigbts  in  the  premises.  It  Is  conceded 
that  tbe  plaintiff  is  entitled  to  rell^  as  to 
one  or  the  other  at  the  defending  towus. 
The  question  to  be  determined  la  whether  the 
town  of  Veroua  Is  entitled  to  tax  the  entire 
farm.  Including  tbe  79  acres  located  In  the 
town  of  Vienna,  or  whether  the  latter  town 
can  levy  a  tax  on  so  much  of  the  farm  as  lies 
within  Its  limits.  Under  the  Revised  Laws 
passed  in  1813  (chapter  35,  {  22),  It  was  pro- 
vided "that  where  any  line  of  any  towu  In 
tills  state  shall  Intersect  a  farm,  the  possessor 
of  such  farm  shall  pay  all  his  taxes  for  such 
farm  in  tbe  ton-n  where  his  dwelling  house 
shall  be."  This  statute,  with  Immaterial 
amendments,  continued  to  be  the  law  of  the 
state  until  1872.  Iawb  1823,  c.  262.  {  8;  Rev. 
8t  (1st  Ed.)  p.  389,  f  4;  Laws  1871.  c.  2ST, 
which  amended  the  Revised  Statutes.  Chap- 
ter 355.  Laws  1872,  repealed  Laws  18T1,  c 
287.  This  (grated  as  an  absolute  repeal  of 
the  section  already  quoted,  under  the  rule  that 
the  repeal  of  an  amendatory  act  does  not  re> 
Tlve  the  orlglnaL  Teople  t.  Stqtervlsors.  6T 
N.  T.  lOB.  In  1886  the  legtslatnre  passed  ss 
act  to  amend  tbe  Bevlaed  Statutes,  tbe  sole 
object  of  which  was  to  restore  the  section  hi 
questlML  Section  1  reads  as  follows:  "Sec. 
4.  When  the  line  between  two  towns,  wards 
or  counties  divides  a  farm  or  lot,  the  same 
Shan  be  taxed,  if  occupied,  in  the  town,  ward 
or  county  where  tbe  occupant  resides;  if  un- 
occupied, each  part  istuOl  be  sssessed  In  tiie 
town,  ward,  village  or  county  where  the  ssme 
shall  lie."  The  second  section  of  tbe  act 
reads:  **AU  acts  or  parts  of  acts  Inconslatoit 
with  this  act  are  hereby  repealed.**  Lsws 
18S6,  c  315,  p.  606.  It  thus  appears  that  for 
some  14  years  this  section,  which  prescdhed 
tbe  role  for  taxing  a  farm  lying  In  two  towns, 
did  not  exist  In  1866  (chapter  Z&Sa  an  set 
was  passed  to  fiadlltate  the  construction  of  the 
New  York  ft  Oswego  Midland  Balhoad,  and 
to  authorise  towns  to  subscribe  to  the  capltil 
stock  thereof.  In  purauanee  of  flie  provlBlaiu 
of  this  act  tbe  town  of  Vienna  was  duly  btaid- 
ed  in  aid  of  the  enterprise.  In  18^  (chapter 
162.  p.  187.  as  amended  In  1883  hy  chapter 
21.  p.  17)  the  said  act  of  1866  was  amenfled 
by  adding  a  new  section,  which  reads  ss  fol 
lows:  "Sec.  25.  All  real  property  witbhi  the 
corporate  limits  of  any  town,  assessed  or  lis- 
ble  to  be  assessed  upon  the  assessment  roU  of 
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sncli  town  at  the  time  of  issuing  bonds  by 
Bald  town  pursuant  to  tliis  act,  and  all  acta 
amendatory  thereof,  shall  contiuoe  to  be  as- 
sessed and  assessable  for  all  purposes  what- 
soever In  said  town  tmtll  said  bonds,  or  any 
renewals  thereof,  are  fully  paid;  and  if  the 
owner  of  such  real  property  does  not  reside 
within  said  town,  then  such  real  proparty 
shall  be  assessed  as  non-resident  land  or  to 
any  occupant  of  said  real  property  actually 
residing  within  said  town."  The  object  of 
this  added  section  is  very  clear  upon  its  face, 
to  wit,  that  all  the  real  property  of  the  town, 
which  was  liable  to  be  assessed  at  the  time 
the  bonds  were  Issued,  should  so  continue 
until  they  were  paid.  In  other  words.  If  a 
farm  was  situate  In  the  town  of  Vlwna  and 
an  adjacent  town  that  It  should  not  be  pos- 
sible for  the  owner,  whose  residence  was  In 
the  town  of  Vienna,  to  change  It  to  the  other 
town,  and  thereby  withdraw  from  taxation  In 
the  town  of  Vienna  that  portion  of  his  farm 
-within  its  limits. 

We  are  thus  brought  to  the  main  question 
In  this  case,  to  wit,  whether  chapter  315  oil 
the  Laws  of  1886,  which  re-enacted  the  sec- 
tion already  qnoted,  repealed  section  25,  add- 
ed to  the  New  York  &  Oswego  Midland  Rail- 
road bonding  act  of  1866  by  the  legislation  of 
the  years  ISDXi  and  1883,  to  which  reference 
has  been  made.  The  familiar  rule  ia  conced- 
ed by  the  learned  counsel  for  the  appellants, 
that  a  special  statute  providing  for  a  particu- 
lar case,  as  applicable  to  a  particular  locality, 
is  not  repealed  by  a  statute,  general  in  its 
terms  and  application,  unless  the  Intention  of 
tbe  legislature  to  repeal  or  alter  the  special 
law  is  manifest,  although  the  terms  of  the 
general  act  would.  If  strictly  construed,  but 
for  the  special  law,  include  the  case  or  cases 
provided  for  by  it.  Buffalo  Cemetery  Ass'n 
V.  City  of  Buffalo,  118  N.  T.  61,  22  N.  B.  962; 
McKenna  r.  EMmundstone,  01  N.  Y.  231,  233; 
Aldinger  v.  Pugh  (Sup.)  10  N.  Y.  Supp.  684. 

It  is  contended,  however,  that  this  section 
Is  brought  within  certain  exceptions  to  this 
general  rule  which  were  stated  by  this  court 
In  People  v.  -Taehne,  103  N.  Y.  182.  194,  8  N. 
E.  374.  Judge  Andrews,  In  delivering  the 
opinion  of  the  court,  said:  "It  will  be  found, 
I  think,  on  examining  the  cases  lo  which  the 
courts  have  held  that  a  special  law  was  not 
repealed  by  a  subsequent  general  law  on  the 
same  subject,  that  they  are  as  a  general  rule 
cases  where  tbe  legislature  was  not  deaJlng 
directly  with  the  subject  of  the  prior  law, 
and  It  was  i^ot  in  tbe  mind  of  tbe  legislature 
when  tbe  general  law  was  enacted,  or  where 
the  special  law  was  part  of  a  system  of  local 
administration,  or  where  it  was  possible  to 
assign  a  reasonable  motive  for  retaining  tbe 
8i>ecial  and  peculiar  proylslonB  of  the  special 
act,  notwithstanding  the  enactment  -of  a  sub- 
Beqnent  general  rule  covering  the  same  sub- 


ject" It  Is  argued  on  behalf  of  the  appel- 
lants that  the  case  at  bar  falls  within  all 
three  of  the  exceptions  to  the  general  rule 
above  stated.  It  is  Insisted  that  tbe  special 
act  (I^ws  1883,  c.  21,  §  2S)  dealt  with  the 
subject  of  a  farm  divided  by  a  town  line  with 
the  farm  bulldingsin  one  town  where  the  oc- 
cupant resided,  and  it  also  dealt  with  tbe 
question  of  where  a  farm  ttaas  situated 
should  be  assessed. 

It  Is  further  urged  that  tbe  general  law  In 
question  (I^ws  1886,  c.  315)  dealt  with  the 
same  subject.  This  contention  cannot  be 
maintained.  The  general  law  replaced  a  sec- 
tion that  evidently  had  "been  inadvertently 
repealed,  and  was  a  part  of  the  assessment 
and  taxation  system  applicable  to  the  entire 
state.  The  special  act  was  amendatory  oil  a 
bonding  act  In  aid  of  a  certain  railroad,  and 
had  for  Its  object  an  entirely  different  pur- 
pose. The  legislature  were  not  dealing  with 
the  general  tax  laws  of  the  state,  but  were 
seeking  to  protect  certain  towns  bonded  In 
aid  of  a  particular  railroad  by  keeping  with- 
in their  taxing  power  all  the  real  property 
that  was  within  their  corporate  limits  at  the 
time  the  bonds  were  issued  until  they  were 
paid.  This  special  law  is  manifestly  a  part 
of  a  system  of  local  administration. 

It  Is  also  apparent  that  there  are  very 
good  reasons  for  retaining  ,  the  special  act 
notwithstanding  the  re-enactment  of  the  sub- 
sequent general  rule  as  to  the  taxation  of 
farms  divided  by  a  town  line.  Stress  Is  laid 
upon  the  fact  that  the  general  act  (L&wb 
1S86,  c.  315)  contains  tbe  usual  provision  that 
all  acts  or  parts  of  acts  Inconsistent  with  It 
are  repealed.  This  section  has  no  weight,  In 
view  of  the  circumstances  upon  which  we 
have  commented.  It  is  common  to  put  it  in 
all  general  acts  by  way  of  greater  caution. 

We  have  considered  the  additional  points 
in  the  appellant's  brief,  but  are  satisfied  that 
tbe  appellate  division  was  Justified  in  revers- 
ing tbe  Judgment  of  tbe  special  term,  which 
held  that  the  portion  of  the  farm  In  question 
lying  within  the  limits  of  the  town  of  Vienna 
was  taxable  In  the  town  of  Verona.  The  spe- 
cial acts  of  1882  and  1888  will  remain  In  full 
force  and  effect  until  all  the  bonds  issued  by 
the  town  of  Vienna  in  aid  of  the  construction 
of  the  New  York  &  Oswego  Midland  Railroad 
are  paid,  unless  sooner  repealed  by  the  leg- 
islature. The  Judgment  appealed  from 
should  be  affirmed,  with  costs  hi  all  the 
courts  in  favor  of  the  town  of  Vienna  and  of 
the  plaintiff,  to  be  paid  by  the  town  of  Vero- 
na; a  separate  bill  of  costs  to  each  party. 

PARKER,  0.  and  OBAY,  MARTIN, 
OTTLLISK,  and  WEBMBE,  JJ^  conciir. 
VANN.  J.,  not  sitting. 

Judgment  affirmed. 
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PEOPLE  ex  rel.  WASHINGTON  BLDG.  CO. 
et  al.  T.  FEITNEB  et  al. 

(Court  of  Appeals  of  New  York.   Jane  12, 
1900.) 

TAXATION— ASSESSMENT— REVIEW. 
"Laws  1890,  c.  008,  S  250,  proTiding  that 
tvo  or  more  persons  assessed  on  the  same  roll, 
who  are  affected  in  the  same  manner  by  the 
alleged  illegality,  may  unite  la  the  same  peti- 
tion for  the  review  of  a  tax  assessment,  does 
not  aathorize  the  joinder  of  several  persons  in 
one  petition  for  the  review  of  assessments  of 
pieces  of  real  estate  in  different  parta  of  the 
<jty,  each  owned  by  a  different  ^aintif^  and 
each  case  dependent  on  different  eyidence. 

Landon,  O'Brien,  and  Murtln,  JJ.,  dissent- 
ing. 

Appeal  from  sapreme  court,  aivellate  dlrl- 
bIod,  First  department 

Certiorari  by  the  people,  on  relation  of  the 
Washington  Bnlldlns  Company  and  others, 
against  Thomas  L.  Feitner  and  others.  From 
a  judgment  of  the  appellate  division  (63  N. 
T.  Snro.  SSIQ,  aflb-mlng  a  Judgment  In  favor 
of  defendants  snperBedlug  the  writ,  plaintiffs 
appeaL  Affirmed. 

Truman  H.  Baldwin,  for  appellants.  John 
Whalen.  Corp.  Counsel  (James  M.  Ward,  of 
counsel),  for  respondents. 

PARKER,  C.  J.  We  agree  with  the  courts 
below  that  the  last  sentence  of  section  250 
of  chapter  908  of  the  Laws  of  1896,  which 
provides  that  "two  or  more  persons  assessed 
upon  the  same  roll  who  are  affected  in  the 
same  manner  by  the  alleged  Illegality,  error 
or  Ineqnali^,  may  unite  In  the  same  peti- 
tion," was  intended  to  apply  to  a  situation 
wherein  the  adjudication  upon  the  complaint 
of  one  taxpayer  necessarily  determines  the 
complaints  of  others,  as  where  In  reality  but  a 
single  Issue  Is  presented,  so  that,  the  law 
being  settled  as  to  the  facts  of  one  case,  It  is 
alike  applicable  to  all  other  cases,  but  was 
not  Intended  to  permit  any  and  all  parties  to 
unite  who  are  aggrieved  because  of  their  lo- 
cal assessments.  The  statute  was  not,  for  in- 
stance, Intended  to  countenance  such  an  ab- 
surdity as  uniting  as  relators,  in  proceedings 
to  review  assessments,  the  Brooklyn  Rapid- 
Transit  Railroad,  with  its  several  hundred 
miles  of  surface  and  elevated  railroads  In  the 
borough  of  Brooklyn,  the  Metropolitan  Trac- 
tion Company,  with  its  various  owned  and 
leased  tines  In  the  borough  of  Manhattan, 
and  the  Union  Railway  Clompany,  In  the  bor- 
ough of  the  Bronx,  necessitating  upon  the 
trial  an  examination  of  facts  touching  the 
value  of  the  properties  of  each  company  as 
distinguished  from  the  others,  and  involving, 
therefore,  different  issues.  Our  conclusion  is 
that  the  courts  below  rightly  decided  the 
question  presented,  and  we  approve  of  the 
reasoning  which  led  to  their  determination. 

LANDON,  J.  (dissenting).  We  think  that 
section  250  of  the  tax  law  (chapter  908,  Laws 
1896)  permitted  the  relators  to  unite  in  the 


petltloa  for  the  writ  of  certiorari  aottawbed 
by  section  2S1  of  the  same  act  Seetlfm  KiO 
provides  that  "any  person  assessed  upon  any 
assessment  roll,  dalming  to  be  a^rieved  by 
any  assessment  for  property  therein,  may  pre- 
sent to  the  supreme  court  a  petition  duly  ver- 
ified setting  forth  that  the  assessment  is  Ille- 
gal, specifying  the  grounds  of  the  alleged 
illegality,  or  If  erroneous  by  reason  of  over- 
valuation, stating  the  extent  of  such  over- 
valuation, or  if  unequal  In  that  the  assess- 
ment has  been  made  at  a  bl^er  pn^rtlon- 
ate  valuation  than  the  assessment  of  other 
property  on  the  same  roll  by  the  same  offi- 
cers, specifying  the  instances  In  which  such 
Inequality  exists,  and  the  extent  thereof,  and 
stating  that  he  Is  or  will  be  Injured  thereby. 
Such  petition  must  show  that  aj^Iication  has 
been  made  In  due  time  to  the  proper  olBcers 
to  correct  such  assessment.  Two  or  more 
persons  assessed  upon  the  same  roll  who  are 
affected  in  the  same  manner  by  the  alleged 
illegality,  error  or  Inequality,  may  tuUte  la 
the  same  petition."  Section  906  of  the  charter 
of  the  city  of  New  York  (chapter  878,  Laws 
1807)  is  practically  Identical  with  the  fore- 
going section,  except  that  the  section  of  tbe 
charter  omits  the  final  clause  of  section  2S0 
of  the  tax  law,  relating  to  "two  or  more  per- 
sons." The  charter  does  not  prescribe  the 
procedure  in  case  of  certiorari,  except  to 
state  in  section  906  that  It  shall  be  allowed 
**to  review  or  correct  on  the  merits  any  final 
determination  of  the  board  of  taxes  and  as- 
sessments." The  final  clause  of  section  25(^ 
was  undoubtedly  Intended  as  an  extension  of 
Its  remedial  features.  Its  [daln  purp<Me  Is  to 
lessen  the  multiplicity  of  sci)arate  cases,— to 
test,  so  far  as  practicable,  by  the  same  evi- 
dence, by  the  same  rule  and  standard,  ap- 
plied by  the  same  Judicial  tribunal,  many 
cases  falling  substantially  within  the  saioe 
category  of  Illegality,  error,  or  Inequality. 
Twenty-two  separate  reviews  of  as  many  as- 
sessments by  separate  tribunals  might  result 
in  an  inequality  among  themselves  as  great 
as  each  petitioner  complains  of  between 
his  property  and  the  other  properties  which 
he  instances  in  his  petition.  If  each  peti- 
tioner had  presented  his  separate  petition  to 
the  same  court  on  the  same  day,  22  wriis 
might  have  been  issued.  It  is  not  improb- 
able that  upon  the  respondents*  several  re- 
turns the  court  would  have  referred  them  all 
to  one  referee.  Much  labor  In  taking  testi- 
mony would  thus  be  saved,  and  the  referee, 
after  the  examination  of  the  22  cases,  would 
be  the  better  qualified  to  make  the  proper 
disposition  of  each  one.  The  respondeuts' 
brief  Informs  us  that  over  a  half  a  mlllioii  of 
separate  parcels  of  real  estate  were  assessed 
for  the  purposes  of  taxation  In  the  city  of 
New  York  for  1890.  Cases  of  Illegality,  error, 
or  inequality  are  likely  to  occur..  The  provi- 
sion for  the  Joinder  of  two  or  more  persons 
in  one  petition  for  relief  was  evidently  con- 
ceived as  one  step  towards  making  It  easier 
for  the  aggrieved,  or  those  who  think  iXm- 
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MlTM  aggEtered,  to  MMa  a  farther  bearing. 
Ibfa  la  Important  In  tbs  mtueat  of  Jnitlee, 
and  alao  upon  gronnda  of  poUle  policy,  be- 
canae  the  dtacontent  which  taxation  exdtas 
la  mitigated  a  hdtef  ttiat  If  unjort  to  ser- 
eial  IndiTldwdB  the  remedy  of  each  ts  leas 
bnrdeiwome  If  all  unite  to  obtain  It  If  the  pe- 
tltttmen  wen  nnlted  in  interest  andi  a  atat- 
Qtory  pnrialon  would  not  be  neceaaarjr.  It 
la  neeeasaiy  becanae  they  are  not  united  In 
Intereat,  but  "are  anesaed  upon  the  same 
roll,**  and  "affected  In  the  same  manner  by 
the  -Uleged  illegality,  error,  or  Inequality.** 
It  la  posalble,  by  a  strict  constructlmi,  to 
bold  fliat  each  (tf  the  21  petltlbnen,  other 
than  the  Waahlngton  Bnlldlug  Company, 
should  aDege  In  the  Joint  petltlim  that  eadi 
is  aSMted  In  the  mme  manner  as  that  c<»n- 
pany  ia  the  IneQualltlea  and  the  extent 
thereof  spedfled  hy  that  company  between 
Ita  proi>er^  ana  the  other  properties  as  to 
wUiih  that  oompany  Inatitotes  a  comparison 
In  the  petition.  But  It  is  obrloos  that  this 
strict  eonstractlon  would  pnwtlcaUy  nullli^ 
the  statute,  since  ft  Is  improbable  that  the 
property  of  erery  petldoner,  other  than  the 
Washington  Building  Oompany,  Is  affected  to 
the  same  extent  by  the  undervaluation  ttf  the 
same  property^-no  more,  no  less,  and  by  no 
other— aa  Is  that  company. 

If  we  construe  section  2B0  literally,  with  a- 
Tlew  to  promote  ita  remedial  intent  Instead  of 
defeattug  it,  we  find  tiiat  It  first  inorides 
"any  persm  assessed  upon  any  assessment 
roll  claiming  to  be  aggrfered"  nuy  present  his 
petition,  and  then  the  sectl«i  provides  what 
tbe  petition  shall  set  forth  as  to  his  alleged 
indlTldnal  grlerance.  Then  It  provides  that 
"two  or  more  penons  assessed  upon  the  same 
roll,  who  are  affected  In  the  same  manner  by 
the  allied  Illegality,  error  or  Inequality,  may 
unite  In  the  same  petltloa."  That  ts,  as  one 
person  may  set  fortSi  his  IndlTldnal  grieTance, 
so  two  or  more  persons,  Instead  of  making 
a^iarate  petitions,  may  unite  with  him  In  tbe 
same  petition,  and  each  set  forth  his  indlvidu- 
al  grlevaDce,  provided  be  Is  affected  in  respect 
of  his  grievance  In  the  same  manner  "by  tbe 
alleged  Illegality,  error  or  Inequality.'*  The 
section  does  not  say  as  "alleged"  by  tbe  <Hie 
or  "any  person,"  mentloued  In  Us  opening 
words,  and,  as  It  extentb  its  remedy  to  "two 
or  man  persons."  It  Is  reasonable  to  construe 
It  as  meaning  that  each  one  of  the  "two  or 
more  persons"  mentioned  in  the  final  clause 
of  the  section  has-  the  same  right  of  indl- 
Ttdual  statement  In  the  petition  as  the  one 
person  mentioned  In  Ite  (^>enlng  clause,  pro- 
vided tho  lU^^Ity,  error,  or  Inequality  he 
complains  of  affects  him  in  the  same  manner 
as  the  like  (not  tbe  same)  Inequality,  error,  or 
Illegally  affects  ev«ry  other  petitioner.  Tbe 
petition  Is  framed  In  pursuance  of  the  pro- 
visions of  the  section  thus  constmed.  As 
said  to  People  v.  Carter,  lOQ  N.  Y.  670.  17 
N.  R  222,  and  repeated  in  Re  Corwln,  135 
N.  T.  216,  S2  M.  E.  16,  It  shows  "a  state  of 
facto  from  wMch  a  presomptloa  justly  arises 
&7  N.1E.-M 


that  tiie  Inequality  of  whidt  he  complains 
will  subject  him  to  the  paymoit  of  nuoe  than 
his  Just  proportion  of  tbe  aggr^te  tax." 
Neither  tbe  order  for  the  mSt  nor  tbe  writ  it- 
self ts  atta^ed  In  the  motion.  The  vrrit  was 
Issued  within  four  months  after  the  determi- 
nation ot  tbe  assesscwa  beenme  Undlng.  TbiB 
seems  to  be  the  jvractlce  In  ttie  First  d^rt- 
ment  People  t.  Baiter.  22  Apff.  DIt.  101, 47 
S.  J.  Supp.  1020.  Section  2S1  of  tbe  tax 
law  provides  that  "such  petition  must  be 
presented  to  a  Justice  of  tbe  supreme  court  or 
at  a  special  term  of  the  siutrane  court  In  tbe 
Judicial  district  in  which  the  assessment  com- 
Idalned  of  was  m^e,  within  lifted  days  aft- 
er the  completion  and  fllbig  of  the  assessment 
and  tbe  first  posting  or  publication  of  tbe 
notice  thereof  aa  required  1^  this  chapter." 
The  filing  therein  mmtloned,  as  was  said  In 
the  Bronx  Case,  22  App.  Div.  161,  47  N.  Y. 
Bi^  1020,  is  evidently  that  required  by  sec- 
tion 38  of  the  tax  law,  which  provides  that 
an  assessment  toll,  when  oun^ted  and  veri- 
fied, shall  be  filed  <mi  or  before  September  1st 
in  the  oflice  of  tbe  town  or  eUj  clerk,  there 
to  ronaln  IS  days  for  Infection.  Tbe  court 
thm  said:  "Xhat  inovlsion  may  an^ly  to  SO 
of  the  GO  counties  of  the  state,  but  cannot 
have  tbe  remotest  appllcatlott  to  the  city  of 
New  York.  •  *  •  What  was  necessary. 
In  order  to  enable  the  petitioner  to  procure 
the  writ  In  thta  case,  was  a  fixed  and  un- 
changeable assessment  Filing  of  tbe  asseas- 
mmt  roll  was  not  necessary."  And  the  court 
held  that  tiie  time  within  whldi  to  apply  for 
the  writ  must  be  the  four  months  given  by 
Code,  i  212B. 

The  petition  states  that  "the  said  assess- 
meate  became  fixed  and  undiangeable  on  the 
Ist  day  of  June,  1800,  and  have  since  been 
con&nned  by  the  municipal  coimdl,"  but  Is 
silent  as  to  the  filing  of  the  roll  and  the  first 
posting  or  publication  of  the  notice  thereof. 
The  respondents  have  made  no  return  to  the 
writ,  and  hence  tbe  allegations  ot  the  petition 
are  not  controverted.  Tbe  notice  of  motion 
to  supersede  the  writ  did  not  state  as  one  of 
the  grounds  of  the  motion  that  the  petition 
was  presented  too  late,  but  that  It  "is  not  in 
accordance  with  tbe  procedure  provided  by 
article  11  of  chapter  908  of  the  Laws  of  1886." 
That  may  be  true,  and  not  be  tatal. 

The  charter  Is  silent  as  to  the  time.  The 
provisions  of  the  tax  law  fixing  the  limit  at 
15  days  make  the  time  commence  with  a  fil- 
ing of  the  assessment  roll,  which.  If  ever 
applicable  to  the  city  of  Kew  York,  is  not  ap- 
plicable under  the  provisions  (rf  the  cbarter. 
Sections  907-011.  Then,  If  section  212&  of 
the  0>de  Is  Inapplicable,  there  Is  no  time 
limit  In  re  Cor,wln,  supra.  If  that  section 
does  apply,  this  writ  Is  within  the  limit  It 
prescribes.  Much  has  been  said  by  this  and 
other  courts  to  the  effect  that  the  writ  of 
certiorari  to  review  assessmenta  for  taxation 
Is  governed  by  the  statute  apart  from  the 
Code.  But  we  do  not  need  to  look  to  section 
2125  to  sustain  this  writ  There  are  aome 
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other  objections  suggested  by  the  respondenta 
in  opposition  to  the  allowance  of  the  writ,  but 
they  do  not  strllce  us  as  requiring  discussion. 
The  order  should  be  reversed,  with  costs,  and 
the  motion  to  supersede  denied,  with  costs. 

BARTIiETT.  HAIGHT,  and  VANN,  33., 
concur  with  PAltKEB,  C.  J.,  for  affirmance. 
O'BBIEN  and  MARTIN,  JJ.,  concur  with 
LANDON,  J.,  for  reversal. 

Order  affirmed,  with  costs; 


(103  N.  T.  417) 

A8S00IATEI  ALUUNI  OF  THE  GBNERAL 
THKOIiOGICAL  SEMINART  OP  THE 
PROTESTANT  EPISCOPAL  OHUROH  IN 
THE  UNITED  STATES  OP  AMERICA  t. 

GENERAL  THEOLOGICAL  SEMINART 
OF  THE  PROTESTANT  EPISCOPAL 
CHURCH  IN  THE  UNITED  STATES. 

(Coart  of  Appeals  of  New  York.   June  12, 
1900.) 

TOLUNTART  ASSOCIATION  —  CHARITABLB 
TRUSTS— BPBCIPIG  PERFORMANCE. 

1.  The  alumni  associatioa  of  defendant  sem- 
iaary  donated  to  it  a  sum  of  moner  to  be  used 
for  the  endowment  of  a  professorahip;  the  do- 
nation being  on  certain  conditions.  Subse- 
quently the  voluntary  association  became  in- 
corporated as  the  present  plaintiff.  Beld,  that 
plaintiff  is  the  successor  in  rights  and  interests 
of  the  voluntary  association,  and  as  sncfa  can 
maintain  an  action  for  the  enforcement  of  the 
trust  created  b^  the  donation. 

2.  The  inabibty  to  grant  an  injunction  in 
submitted  controversies,  imposed  by  Code  Civ. 
Proc.  §  1281,  does  not  affect  the  right  to  grant 
specific  performance. 

3.  Where  a  trustee  of  a  charitable  tmst  mis- 
employs the  fund,  the  decree  in  an  action 
against  him  should  direct  the  specific  perform- 
ance of  the, tmst,  and  not  the  return  of  the 
fund  to  the  donor. 

Appeal  from  supreme  court,  appellate  divi- 
sion, First  department 

Action  by  the  Associate  Alumni  of  the  Gen- 
eral Theological  Seminary  of  the  Protestant 
Episcopal  Church  In  the  United  States  of 
America  against  liie  General  Theological 
Seminary  of  the  Protestant  Episcopal  Church 
In  the  United  States  for  violation  of  the 
terms  of  a  trust  From  a  judgment  In  favor 
of  plalntifF  on  case  submitted  N.  T.  Supp. 
745),  defendant  appeals.  Modified  and  af* 
firmed. 

William  G.  Choate  and  William  H.  Harris, 
for  appellant.  William  Rand,  Jr.,  and  Alex- 
ander T.  Mason,  for  respondent 

CULLEN,  J.  This  controversy  relates  to 
the  rights  of  the  parties  under  the  donation 
of  a  fund  of  some  ?25,000  (collected  by  the 
alumni  of  the  defendant's  seminary)  to  the 
defendant  t<x  the  endowment  In  that  semi- 
nary of  a  professorship,  to  be  designated  as 
the  "Alumni  Professorship  of  Evidences  of 
Revealed  Religion."  This  fiund  was  trans- 
ferred to  the  defendant  by  the  alumni  (at 
the  time  a  voluntary  association)  on  May  10, 
1883.  (m  certain  specified  conditions,  which 


related  to  the  character  of  the  professorship, 
and  the  duration  of  the  official  term  of  ttie 
Incumbent,  and  reserved  to  the  atumol  ttie 
tight  of  nomination  on  the  occurrance  of  any 
vacancy  In  the  chair.  Disputes  subsequent^ 
arose  between  the  defendant  and  its  alumni; 
the  former  wishing  to  change  the  term  of  the 
professor,  and  claiming  to  hold  the  fund  as 
its  own  property,  subject  to  application  for 
the  benefit  of  the  institution  in  such  way  as 
the  defendant's  trustees  might  determine, 
while  the  alumni  claimed  tliat  the  defendant 
held  the  fund  solely  as  trustee  for  the  pur- 
poses and  upon  the  conditions  prescribed  by 
the  alumni  when  the  fund  was  transferred. 
Conferences  and  negotiations  were  bad  be- 
tween the  parties,  but  no  definite  result  or 
modification  of,  the  original  conditions  was 
reached,  and  meanwhile  the  professorial 
chair  has  been  left  vacant;  the  defendant 
either  rejecting  or  falling  to  act  upon  tbe 
nominations  of  the  alumni.  Subsequently  the 
voluntary  association  of  the  aJumuI  became 
incorporated  as  the  present  plaintiff,  and 
brought  an  action  against  the  defendant  to 
enforce  the  trust,  in  which  suit  Issue  was 
Joined  by  the  answer  interposed  by  the  de- 
fendant Thereafter  the  parties  agreed  upon 
a  statement  of  facts,  and  submitted  the  con- 
troversy to  the  appellate  division,  under  sec- 
,  tion  1279,  Code  Civ.  Proc. 

We  entirely  agree  in  the  determination  of 
tbe  learned  appellate  division  on  the  rights 
of  the  respective  parties,  and  shall  attempt 
to  add  nothing  to  the  discussion  on  that  sub- 
ject found  in  the  opinion  below.  We  bold 
with  that  court  that  the  plaintiff  Is  the  suc- 
cessor in  rights  and  Interest  of  the  voluntary 
association  which  gave  the  fund  to  the  de- 
fendant; that,  as  between  the  plaintiff  and 
the  defendant,  the  title  of  the  fund  prior  to 
Its  transfer  to  the  defendant  was  In  the  as- 
sociation, and  tbe  association  was  the  donor 
of  the  fund  to  the  defendant;  that  the  de 
fendant  i-eceived  the  fund  in  trust  to  apply 
the  same  in  accordance  with  the  terms  and 
conditions  prescribed  in  the  resolutions  of  the 
alumni  made  at  the  time  of  the  transfer, 
and  accepted  by  tbe  defendant's  troatecs; 
and  that  tbe  defendant  has  commitied  a 
breach  of  duty  In  falling  to  comply  with  such 
terms  and  conditions.  We  are  of  opinion, 
however,  that  the  appellate  division  erred  in 
the  relief  awarded.  The  Judgment  below  di- 
rects the  defendant  to  surrender  and  transfler 
the  fund  to  the  plaintiff.  From  the  opinion 
of  the  appellate  division.  It  would  seem  that 
the  character  of  the  Judgment  granted  was 
dictated  by  a  feeling  on  the  part  of  the  conrt 
that  its  powers  were  somewhat  cireumBcrlb- 
ed,  from  the  fact  that  the  controversy  was 
before  tt  not  in  an  ordinary  action  in  eqaltf. 
but  on  a  submission  under  the  Code.  For 
this  reason  the  cOurt  deemed  it  impracticable 
to  direct  a  specific  performance.  At  the 
time  the  Judgment  was  rendered,  section  1281 
of  the  Code  forbade  tbe  granting  <^  ao  in- 
junction In  a  submitted  ctrntroreray.  By  the 
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amendment  of  1889  the  Inhibltlwi  la  limited 
to  the  granting  of  a  temporary  fnjunctlon. 
While  the  remedy  of  Injunction  la  doubtless 
a  most  ralnahle  adjunct  to  the  enforcement 
of  a  decree  of  specific  performance,  we  do 
not  regard  the  want  oil  power  to  grant  an  In- 
JnnctloD  as  fatal  to  auch  a  decree. 

At  the  time  of  the  gift  of  this  fund  to  the 
defendant,  the  doctrine  of  charitable  trusts 
or  uses  was  not  part  of  the  general  law  of 
this  slate.  But  by  chapter  41  of  the  Laws 
of  18(18  the  defendant  waa  authorized  to  re* 
celve  real  and  personal  property  In  trust, 
among  other  purposes,  to  found  and  maintain 
professorships.  It  was  further  provided  that 
such  trusts  might  be  created  subject  to  such 
conditions  as  might  be  prescribed  by  the 
grantor  or  donor,  and  not  In  contravention  of 
law.  The  trust  on  which  the  fund  waa  re- 
ceived by  the  defendant  was,  therefore,  In 
express  terms,  authorized  by  the  statute.  No 
provision  was  contained  In  the  gift  that  the 
fond  should  under  any  circumstances  revert 
to  the  donors.  The  general  rule  Is:  "If  the 
trustees  of  a  charity  abuse  the  trust,  misem- 
ploy the  charity  fund,  or  commit  a  breach  of 
the  trust,  the  property  does  not  revert  to  the 
heir  or  legal  representative  of  the  donor,  un- 
less there  Is  an  express  condition  of  the  gift 
that  It  shall  revert  to  the  donor  or  hla  heirs 
In  case  the  trust  Is  abused;  but  the  redress 
Is  by  bill  or  Information  by  the  attorney  gen- 
eral, or  other  person  having  the  right  to 
sue."  2  Ferry,  Trusts,  S  744;  Sanderson  v. 
White.  18  Pick.  328;  Vldal  v.  Girard's  Bx'ra, 
2  How.  191,  11  L.  Ed.  205:  Mills  v.  Davison, 
54  N.  J.  Eq.  U59,  85  Atl.  1072,  35  L.  B.  A.  113. 
The  Judgment  below  practically  abrogates 
the  trust  and  restores  the  fund  to  the  plain- 
tiff. To  such  return  the  plaintiff  was  not 
entitled,  though,  as  donor  and  possessor  of  the 
right  to  nominate  to  the  professorship,  it 
had  sufficient  standing  to  maintain  an  action 
to  enforce  the  trust.  Mills  v.  Davison,  supra. 
It  may  be  that  a  trust  might  entirely  so  fall, 
from  the  purpose  for  which  It  was  created 
becoming  impossible  of  accomplishment,  that 
the  fund  ought  to  be  returned  to  the  donor. 
On  this  question  we  express  no  opinion,  as  no 
such  case  is  presented  here.  Therefore,  If 
In  this  proceeding  it  was  impracticable  to 
grant  a  specific  performance,  rather  than 
abrogate  the  trust,  the  proceedings  should 
bare  been  dismissed,  and  the  plalntlfT  rele- 
gated to  Its  action  is  equity.  But,  as  already 
stated,  we  are  of  opinion  that  the  court  had 
power  to  decree  a  spedflc  performance,  and 
should  have  done  so. 

The  Judgment  appealed  from  should  be 
modified  so  that  Instead  of  directing  a  return 
of  the  fund  to  the  plaintiff.  It  should  decree 
that  the  defendant  hold  said  fund  In  trust 
to  apply  the  same  upon  the  terms  and  condi- 
tions specified  In  the  resolutions  of  plalntlfTs 
predecessors  set  forth  In  the  agreed  state- 
ment of  facts;  that  the  defendant  In  all  re- 
ppects  specifically  perform  the  terms,  condi- 
tions, and  obligations  of  said  trust;  that,  in 


case  the  defendant  fall  to  ctnuply  with  the 
conditions  of  the  Judgment  In  these  respects 
within  a  time  to  be  fixed  by  the  appellate 
division,  then  it  forthwith  pay  over  and  sur- 
render the  fund,  either  into  said  court,  or  to 
trustees  to  be  appointed  by  the  court  for 
that  purpose,  and  that  thereafter  the  plalntlft 
may  apply  to  the  court  for  such  disposition 
or  application  of  the  fund  as  may  be  proper 
under  the  circumstances;  and  that  either 
party  may  hereafter  apply  to  the  appellate 
dlTlBlon  for  such  other  and  further  order  or 
decree  to  be  made  at  the  foot  of  this  Judg- 
ment as  shall  be  necessary  or  proper.  As 
the  defendant  is  responsible  for  this  litiga- 
tion, though  doubtless  from  an  honest  mis- 
take as  to  its  rights,  the  plaintiff  mnit  be 
awarded  the  costs  of  this  appeal. 

PARKBO.  0.  J,,  and  GRAY,  BARTUrTT, 
MABTIX.  TANK,  and  WBBNBB,  JJ^  eoncnr. 

Judgment  accordingly. 


on  N.  T.  430) 

niAmB  OOVKSY  bay.  XStSI,  t.  08TRAN- 
DEB  et  at 

(Court  of  Appeals  of  New  York.  June  12, 
1900.) 

PRINCIPAL  AMD  SURBTT— TREASURER'S  BOND 
— TBRH  OF  EHPLOTHENT— SU6SB- 
qUBNT  DEFAULTS. 
Where  a  banking  Institution  at  an  annual 
meeting  elected  a  treasurer  "for  the  ensuing 
year,"  and  snch  treasurer  save  bond  to  falth- 
fnlly  administer  his  trust  '  daring  his  conUno- 
aace  In  office,"  the  sureties  on  such  bond  were 
not  liable  for  defaults  made  by  such  treasurer 
after  the  expiration  of  a  year  from  his  elec- 
tion. 

Bartlett;  X.  dissentlac. 

Aniieal  from  snpreme  court,  appellate  dlvl- 
don.  Third  department 

Actkm  by  the  VUter  County  Savhigs  In- 
stftntlon  Bfl^dnst  Virginia  SL  Ostrando-,  execa- 
trtx  James  B.  OstrandeT,  deceased,  and 
others,  to  recover  on  a  surety  bond.  From  a 
Judgment  of  the  appellate  division  (44  N.  T. 
Snpp.  ISl)  affirming  a  Judgment  of  the  trial 
court  In  ftivor  of  defendants,  plaintiff  appeals. 
Affirmed. 

Appeal  from  an  order  and  Judgment  of  the 
appellate  division  In  the  Third  department, 
alfirming  a  Judgment  which  dismissed  the 
plaintiff's  complaint  with  costei  This  action 
was  to  recover  $25,000,  the  penalty  of  an 
official  bond  given  by  James  E.  Ostrander  to 
the  plaintiff  for  the  faithful  performance  of 
his  duties  as  Its  treasurer,  and  upw  which 
the  other  defendants  are  sureties.  Since  the 
commencement  of  the  action  Ostrander  died, 
and  the  defendant,  Virginia  E.  Ostrander,  as 
executrix,  has  t>een  substituted  In  his  place. 
The  plaintiff  was  Incorporated  uuder  a  fecial 
charter,  by  which  the  business  of  the  corpora- 
tion was  to  be  managed  by  a  Ixmrd  of  trus- 
tees, which  was  to  ek'ct  a  president  a  vice 
president,  and  such  other  officers  as  it  saw  fit 
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The  iMMTd  vu  glren  power  to  make  andi 
by-laws,  ndea.  aM  regnlatloiu  at  It  sbotiM 
judge  proper  for  the  election  ot  offlcen,  pre- 
flcriUng  tbelr  fimctlone,  and  the  mode  of 
criscbaq^ng  them,  aaH  to  a^n^lnt  such  snb- 
oidlnate  offlcers  and  agents  as  It  deemed  nec- 
easaisr.  CEhapt^r  15%  Laws  1851.  By-laws 
were  ad<wted.  "vrtilch.  among  other  things, 
prorlded  that  the  election  of  <^cen  Bhonld 
take  place  amraally  at  the  regular  meeting 
In  July;  that  the  trustees  dionld  elect  am  of 
their  nnmber  as  secretary*  ahould  dect  a 
treasurer  and  such  assistants  as  they  might 
deem  necessary  to  be  employed  in  the  Institu- 
tion, who  were  to  hold  their  posltlimB  at  the 
pleasure  of  the  board.  The  by-lawa  also  re- 
quired  the  treasurer  to  give  a  bond  In  the  sum 
of  925,000.  In  April.  1867,  the  former  treas- 
urer restgned,  and  Ostrander  was  elected  to 
fill  the  vacancy  until  the  annual  meeting.  At 
the  annual  meeting  held  Ju^  16^  1S67,  Ostran- 
der was  elected  treasurer  for  the  ensuing 
year.  He  then  gare  the  bond  In  suit,  cwdi- 
tloned  that  If  he,  at  the  e^lratl<m  of  his 
office,  iqion  request,  should  make  or  give 
unto  the  Institution,  their  agent  or  attorney, 
a  Just  and  true  account  ot  audi  auma  ot  m<m- 
ey,  goods  and  chattels,  and  other  things  as 
came  into  his  handa,  charge,  or  possession  aa 
treasurer,  and  ahould  do  and  pay  and  deliver 
over  to  his  successor  in  office,  or  any  other 
person  duly  authorized  to  receive  the  same, 
all  satUx  balances  ce  sums  of  money,  goods  and 
diattda,  and  other  thhigs  which  should  ap< 
pear  to  be  in  bla  bandsi  and  due  by  him  to 
the  Institutitm,  and  U  he  should  well  and 
truly,  honestly  and  faithfully,  in  all  things 
serve  the  said  Institution  In  the  capacity  of 
treasurer  as  aforesaid  during  his  continuance 
in  office,  then  the  obligation  to  be  void;  other- 
wise, to  remain  in  full  force  and  virtue. 
That  the  condition  of  this  bond  was  brolten 
by  various  defaults  or  embezzlements  of 
Ostrander  after  September,  1871,  and  before 
S^tember,  1891,  was  established  upon  the 
trial,  and  is  not  denied,  but  no  default  or  em- 
bezzlement was  shown  to  have  occurred  be- 
fore September,  1871. 

J.  Newton  Flero,  for  appellant  Charles  F. 
Cantine  and  Howard  Chlpp,  fin  reQxmdenta. 

MARTIN.  J.  (after  stating  the  facts).  We 
are  of  the  opinion  that  the  Judgment  from 
which  this  appeal  was  taken  should  be  affirm- 
ed. The  only  question  which  need  be  con- 
sidered Is  whether  the  bond  In  suit  covered  de- 
faults of  tbe  treasurer  which  occurred  some 
years  after  tbe  expiration  of  tbe  term  for 
which  he  was  elected;  or.  In  other  words, 
whether  it  covei-ed  any  default  that  occurred 
after  the  expiration  of  the  year  following  his 
election.  The  contention  of  the  appellant  is 
that  the  words,  "during  his  continuance  in 
office,"  should  be  construed  as  Including  all 
the  time  that  Ostrander  acted  as  such  treas- 
urer, even  after  the  expiration  of  the  year  for 
which  he  was  elected.   Uptxi  the  other  hand. 


it  It  dalmed  by  the  reqKmdents  that  tiie 
words* "continuance  In  office"  should  be  cod- 
Btmed  aa  Umlted  to  a  continuance  In  office 
under  the  electhm  of  July  16.  1867.  We  are 
ct  the  ophilon  Out  the  cm^thxi  ot  tiie  re- 
qwndents  must  pzevalL  The  electttm  under 
which  the  bond  was  gttea  was  tor  the  eosoh 
tag  year,  and  the  claim  that  tbe  words  "dQ^ 
Ing  his  ocmtinnance  In  oBlce"  extoided  tbe 
security  4tf  tin  bond  beyond  tSiat  period,  can- 
not be  sustained.  Nor  do  we  discover  any 
principle  npon  whi^  it  can  be  held  that  (he 
orighial  electitm  (tf  Ostrander  in  April,  1867. 
was  a  continuing  <me.  or  for  a  time  other  than 
until  the  next  annual  meeting  of  the  tnu- 
tecB.  Hta  first  Election  certainly  terminated 
when  hia  term  under  tbe  second  election  com- 
menced. It  Is  mani^t  fmn  the  reoHd  tbat 
the  election  In  April  was  to  ffil  the  vacancy 
caused  by  the  resignation  of  the  former  treas- 
urer, and  was  to  continue  only  until  the  regu- 
lar annual  meeting  In  July.  He  was  then 
dected  treasurer  for  the  ensuing  year,  and 
the  booA  In  suit  was  glvea  In  Instltutiou  t. 
Young,  161  N.  Y.  2S,  55  N.  E.  483.  the  action 
was  upon  the  bond  ot  the  assistant  treasurer. 
But  that  bond  was  essentially  dltterent  from 
the  one  under  oonslderatloa  In  this  case.  It 
contained  this  additional  provision:  "It  being 
undentood  tbat  this  bond  is  to  be  bhidhig  for 
all  the  time  the  said  Matthew  T.  Trumphonr 
shall  bcdd  said  <^ce  of  assistant  tresBurer, 
even  though  be  hold  nnder  successive  appolnt- 
mehts."  'niere  we  held  that,  when  the  whole 
instnjm«it  was  read  together,  and  its  purpose 
and  the  clrcnmstances  under  which  It  was 
given  were  considered.  It  was  plain  that  tlie 
bond  was  Intended  as  a  continuing  security 
during  all  the  time  the  assistant  treasurer 
should  hold  office,  even  if  held  under  succes- 
sive appointments;  .  and,  consequei^y,  tbat 
tbe  sureties  upon  It  were  liable  for  defalca- 
tions which  occurred  after  the  expiration  of 
his  first  appointment  But  the  bond  In  suit 
contains  no  sucdi  provision.  Nor  does  it  con- 
tain any  provision  showing  that  the  parties 
Intended  it  to  be  a  continuing  security,  unless 
that  conclusion  Is  to  be  drawn  alone  from  tbe 
words  "during  his  continuance  in  office."  We 
do  not  think  those  words  justify  us  In  holding 
that  It  was  the  Intention  of  the  parties  tbat 
the  bond  should  be  a  continuing  security 
during  all  the  time  the  treasurer  should  oc- 
cupy that  position,  but  that  their  Intent 
was  that  the  t>ond  should  be  a  security  to 
the  plaintlir  only  during  his  continuance  In 
office  under  the  appointment  which  was  made 
wh^  the  bond  was  given.  In  the  Young 
Case  the  same  contention  was  made  aa  to 
tbe  meaning  of  the  words  "during  hla  con- 
tinuance In  office,"  and  It  was  then  argued  by 
the  appellant  that  the  words  "as  aforesaid." 
which  preceded  the  words  "during  his  con- 
tinuance In  office."  referred  to  the  period  of 
service,  rather  than  to  the  office.  But  we  beld 
tliat  the  words  "as  aforesaid"  referred  to  tbe 
ofttce,  and  did  not  relate  to  the  period  of  serv 
I  Ice.  We  are  still  of  that  opinion.  The  oplu- 
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loo  tai  that  case  renders  It  obrtons  that  the 
4edslim  wai  not  based  apon  the  wonU  **Avas 
log  hia  contlnQftnee  In  c^ce,"  bnt  nptfn  the 
^Tisloa  that  followed,  which,  In  ^ect,  de* 
dared  that  the  understandtns  of  Hm  partl(>f* 
was  that  the  bond  waa  to  be  blndlof  tor  an 
the  time  the  aulstant  treasnret  should  hold 
oflJce,  eren  though  nader  successlTe  appoint- 
ments. Thus  It  win  be  obsecred  that  In  that 
«aae  the  parties  hf  the  last  provision  expreariy 
declared  the  partlcalar  meaning  and  Intended 
effect  of  the  bond  without  leavlt^  the  matter 
4f  the  continuing  llahlllty  of  the  suretl«  In 
donbt.  It  ifi  certain  that  the  writer  of  the 
pinion  In  that  case  did  not  Intend  to  convey 
ttie  Idea  ttiat  the  decision  therein  could  be 
sustained  upon  the  words  "during  his  continu- 
ance In  oSace"  alcme.  It  may  be  he  was  un- 
fortunate In  his  selection  of  language  to  ez- 
preoB  the  views  of  the  court,  and  that  It  Is 
possible  to  place  a  different  construction  upon 
the  language  employed.  Bnt  the  Intended 
dedslOD  of  the  court  Is  manifest  when  the  en- 
tire opinion  Is  contidered.  The  decision  there 
was  placed  upon  the  whole  Instrument  when 
all  Its  piovMona  were  read  together.  In 
that  case  great  stress  was  laid  upon  the  pro-^ 
vision  dedarlng  the  understanding  cft  the  par- 
ties, -  which  plainly  disclosed  that  when  the 
tKKid  was  executed  It  was  Intoided  aa  a  ood- 
tlnolng  security  during  all  the  time  the  a»^ 
■lataut  treasurer  should  hold  office,  lndepend<- 
eaay  of  the  period  ot  his  first  appointment 
Nothing  of  the  Und  Is  found  In  the  bond  In' 
this  case.  While  we  find  no  actual  conflict 
between  the  decision  In  the  Young  Case  and 
car  coufduslon  In  the  case  at  bar.  tt  may  per- 
haps be  well  to  add  that,  if  any  language 
vras  emiilt^jred  In  the  Young  Case  which  oon- 
veys  the  Idea  that  the  decision  rested  upon 
the.  words  "during  his  continuance  in  office," 
unexplained  by  the  dause  following,  It  .  does 
not  fairly  express  the  opinion  of  the  court  la 
that  case,  and  cannot  be  regarded  as  au- 
thority hi  a  case  lUie  this.  Aa  most  if  not 
all.  of  the  questktna  which  are  argued  In 
thla  case  were  Involved  In  the  Young  Case^ 
we  deem  It  unnecessary  to  discuss  any  other 
than  the  one  already  ■  ccwridered.  The  chief 
purpose  of  this  discnsslon  Is  to  remove  any 
seeming  ctmfllct  between  the  decision  In  the 
Tonng  Case  and  the  decision  In  the  case  at 
bar.  and  to  distinctly  limit  the  language  em< 
ployed  in  the  former  to  the  facts  cft  that  case. 
We  think  that  the  decision  of  tbe  appellate 
dirlflloii  in  this  case  Is  correct  and  that  the 
Judgment  ibonld  be  afllrmedt  with  costs. 

BABTLETT,  J.  (dissenting).  I  am  of  opin- 
ion that  the  case  of  Institution  v.  Young,  IGl 
N.  Y.  28.  65  N.  E.  488,  calls  for  the  reversal 
of  this  Judgment  I  did  not  vote  with  the 
court  in  that  case,  as  the  bond  contained 
words  of  limitation  and  restriction  which  I 
thought  should  protect  the  surety.  Here  we 
hare  no  such  restriction,  but  tbe  bond  reads 
"during  his  continuance  In  office,"  as  It  did  In 
the  Young  Case.  These  words  are  mere  sur- 


plusage, so  far  as  the  appointment  for  one 
year  Is  concerned,  and  can  be  ^ven  no  force 
or  effect  unless  they  charge  the  nnety  ac- 
cording to  their  obvious  meaning,  ^ess 
words  were  necesaarOy  so  eonstresd  In  tts 
Young  Case. 

GRAY,  VANN,  CVIASm,  and  WBBNBIR. 
JJ.,  concur  with  UARTIN.  tn  tax  afBmiaiua. 
PARKGB,  O.  J.,  not  sitting. 

Judgment  affirmed. 


a«  N.  T.  OS) 
8TB1INHARDT  et  al.  T.  BAKER, 
^onrt  of  Appeals  of  New  York.   June  12, 

1900.) 

INFANTS— PROCaSS-BUBSTITUTED  BERVICHJ- 
PRESUUPTIONS-^UDICIAIj  PROGBBDtNQS. 

1.  Laws  1863,  c.  611,  provldhut  for  sabstl- 
tnted  service  on  "any  defendant"  residing  in 
the  state  who  cannot  he  found,  or,  tt  found, 
evades  services,  applies  to  infants  as  well  aa 

adults. 

2.  The  act  ot  a  mother  In  preventing  service 
of  process  on  her  infant  children  residing  with 
her  coastitutea  an  evasion  of  serrice,  within 
Laws  1853,  providloK  for  substituted  service 
when  defendant  evades  service. 

8.  A  Bubstitnted  service  on  infants  residing 
with  tiirir  mother  was  sufficient  where  tbe 
process  was  served  on  her.  though  tbe  order 
directing  such  service,  which  followed  the  stat- 
ute literallr,  did  not  in  terms,  require  service 
on  her. 

4.  It  will  be  presumed  that  the  process  of  a 
court  of  genersl  common-law  jurisdiction  has 
iMen  property  served  on  the  defendants. 

Appeal  ftom  supreme  court,  appellate  divi- 
sion. First  department 

Action  by  Dauphine  Stelnhardt  and  others, 
as  executors  of  Morris  StetubaMt  deceased, 
against  John  O.  Baker.  From  a  Judgment 
of  the  appellate  division  (49  N.  Y.  Supp.  367) 
affirming  a  judgment  ot  the  special  term  dis- 
missing the  complaint  on  the  merits,  without 
prejudice,  plaintiffs  appeal.  Affirmed. 

Nathan  Ottlnger,  tor  iq>pelUuita.  Charles 
IL  Ulller,  Cor  resg>oadttit 

UARTIN,  J.  Tbe  actloB,  when  conunen- 
ced,  was  by  a  vendee  of  real  estate  to  com- 
pel the  vendor  to  speglflcally  perform  a  con- 
tract entered  luto  between  them,  or,  in  case  It 
could  not  be  performed,  to  recover  the  amount 
paid  thereon,  with  damages  for  its  breach. 
On  November  8,  1806.  tbe  parties  entered  Into 
a  contract  by  which  the  defendant  agreed  to 
sell,  and  tbe  plaintiffs*  testator  to  purchase, 
certain  real  estate  In  the  dty  of  New  York  for 
the  price  ot  $65,000;  the  testator  paying  |2,- 
000  to  apply  thereon.  On  January  18,  1S86, 
tbe  time  ultimately  fixed  for  the  completion  ot 
the  contract  the  defendant  tendered  the  plain- 
tiff a  deed  of  tbe  premises  which  was  in 
proper  form.  If  tbe  defendant's  title  was 
good,  the  plaintiff  was  ready  and  willing  to 
pay  the  remainder  of  the  purchase  price,  but 
he  objected  to  the  title  upon  the  ground  thai 
It  was  unmarketable.   It  was  derived  tbrougb 
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A  Bale  In  Coreelosare  made  In  18T7  In  the  ac- 
tion of  Freeman  against  Bull,  and  tbe  plain- 
tiff claims  that  the  defendant's  title  Is  Invalid 
because  the  court  had  no  Jurisdiction  of  cer- 
tain Infant  d^endants.  When  the  foreclo- 
snre  actltni  was  Instltnted,  William  Fibq^t- 
rick  held  tbe  title  to  the  land  subject  to  the 
mortgage  foreclosed.  He  and  his  wife  were 
made  parties  defendant,  and  were  duly  serv- 
ed with  a  copy  of  the  summons;  bnt,  before 
Judgment,  William  died,  leaving  six  infant 
children.  Proceedings  were  then  taken  to 
m^e  the  InConts  parties,  and  whether  they 
were  suffid^t  to  accomplish  that  result  Is  the 
principal  question  Involved  on  this  vpeaL 
The  only  snbstantlal  objections  to  the  title 
were  based  upon  the  following  alleged  defects 
In  the  foreclosure  action:  (1)  That  the  sum- 
mons was  never  legally  amended  so  as  to 
make  the  infants  proper  parties;  (2)  that  the 
statute  under  which  substituted  service  of  the 
summons  was  made  did  not  apply  to  Infants; 
0)  that  the  order  directing  such  service  did 
not  provide  that  a  copy  should  be  served  upon 
tbe  parent,  guardian,  or  other  person  with 
whom  they  resided;  (4)  that  no  copy  of  tbe 
summons  was  served  upon  such  parent,  guar- 
dian, or  other  person;  and  (6)  that  there  was 
no  sufficient  proof  of  such  service.  There 
were  otbier  otd^ctlons  to  the  title,  but  tbe  epe. 
clal  term  and  api>eUate  division  tiave  correct- 
ly h^  that  they  were  waived,  and,  besides, 
they  were  substantially  abandoned  npon  the 
argument  Thus,  the  only  practical  qnestl<m 
is  whether  the  court  in  the  foreclosure  action 
obtained  Jurisdiction  of  the  infant  defend- 
ants, wbo^  after  the  death  of  th^r  father, 
were  sought  to  be  made  parties.  They  were 
brought  into  the  action  by  an  amendment  of 
the  Bummcois,  complaint,  and  notice  of  the 
object  of  the  action.  Tbe  service  upon  them 
was  tbe  substituted  one  provided  by  chapter 
611  of  the  Laws  of  185S.  That  statute  pro- 
vided for  substituted  service  where  any  de- 
fendant residing  In  tbe  state  could  not  be 
found,  or.  If  found,  avoided  or  evaded  service. 
The  appellants  contend  that  this  statute  did 
not  apply  to  infants,  especially  when  tbeywere 
of  tender  yeani,  as  they  could  neither  avoid 
nor  evade  service.  The  proof  upon  which 
the  order  for  substitnted  service  was  obtained 
diflckned  that  while  tbe  Infants  resided  and 
were  In  the  city  of  New  York  their  mother 
kept  them  ftom  the  presence  of  tbe  ofiBcer 
who  sought  to  serve  the  summons,  and  that 
they  thereby  avoided,  or  were  caused  to  avoid 
or  evade,  such  service.  The  various  questions 
In  this  case  have  been  so  fully  considered  by 
the  court  below  that  but  UtUe  remains  to  be 
discussed  or  determined  by  this  court.  But 
for  tbe  fact  that  the  questions  are  novel,  and 
have  never  been  directly  passed  upon  by  us, 
we  should  affirm  upon  the  opinions  below. 
We  shall,  however,  ctmtent  ourselves  with 
bri^y  stating  our  omdusion  upon  such  of  the 
questions  as  seem  to  merit  consideration. 

1.  Did  the  statute  of  1S53  apply  to  infant 
defendants?  It  provided  tar  a  substituted 


aervlee  uptm  any  defendant  residing  In  the 
state  who  could  not  be  found,  or,  if  found, 
avoided  or  evaded  service.  The  words  **any 
defendant"  were  certainly  broad  enough  to  in- 
clude Infants,  and,  as  the  statute  made  no  ex- 
cepti<m  as  to  fh«n,  we  think  it  ap^led  to 
Infants  as  well  as  adults.  The  principle  of 
Wheeler  v.  Scully,  60  N.  Y.  607.  ia  to  that  ef- 
fect In  that  case  it  was  objected  that  the 
Code  rating  to  service  by  publication  upon 
unknovrn  ownevs  did  not  apply  to  infants,  but 
the  court  held  the  objection  Invalid,  and  that 
infants  were  bound  by  tbe  provlstona  of  tin 
Code,  as  it  made  no  exception  as  to  them. 

2.  Did  the  act  of  the  infants'  mother  In 
preventing  the  officer  from  serving  the  sum- 
mons upon  them  amount  to  an  avoidance  w 
evasion  of  service,  within  the  meaning  of  the 
statute?  In  Carter  v.  Young,  ^  Super.  Ct 
169,  where  a  wife  refused  to  permit  Oie  serv- 
ice of  process  upon  bsc  tausband,  wbo  was 
alck,  and  an  ordw  for  substituted  service  was 
obtained,  it  was  held  that  the  act  of  the  wife 
was  to  be  attributed  to  her  husband,  and 
constituted  an  avoidance  or  evasion  ol  service; 
We  think  that  case  was  correctly  decided, 
tbat  the  principle  Is  aivllcable  to  the  case 
under  consideration,  and  that  tbe  act  of  tbe 
Infants'  mother  in  preventing  service  upon 
them  amounted  to  an  avoidance  or  evaskm  of 
service,  under  the  statute.  Tb»e  are  other 
cases  wliere  tbe  acts  ot  a  parent  or  guardian 
are  regarded  as  those  of  the  infanta,  eoedal- 
ly  if  non  sul  Jilris,  of  which  actlonB  for  negli- 
gence may  be  regarded  as  a  tjpew  Morrlsui 
V.  Railway  Ca,  56  N.  Y.  802. 

8.  The  dalms  that  tbe  order  directing  sub- 
stitnted swvice  did  not  j^vide  that  a  copy 
should  be  served  i^n  the  parent,  and  tiiat  no 
copy  was  served,  are  not  sustained  by  tbe 
record.  The  order  followed  the  statute  liter- 
ally, and  although  it  did  not.  In  express  toms, 
require  service  upoa  tbe  parent  yet  the  rec- 
ord abowa  that  the  amended  aunuuMis  was 
served  upon  the  mother  of  the  infants,  and 
that  the  service  was  upon  her  as  tbe  paroit 
and  person  with  whom  th^  resided.  Nor 
does  there  seem  to  be  any  merit  In  tbe  sug- 
gestion that  the  pnxtf  of  service  uptm  them 
was  Insnffidoit  The  affidavit  in  the  record 
shows  sutdi  service,  and  that  it  in  all  respects 
conformed  to  the  requirements  of  the  stat- 
ute. Moreover,  the  action  of  foreclosure  was 
In  the  supreme  court,— a  court  of  genoal  oom- 
mon-law  Jurisdiction.  Hence  the  presump- 
tion Is  that  It  acted  in  accordance  with  the 
rules  ot  practice  governing  It  and  did  not 
act  until  every  prerequldte  prescribed  by  tbe 
law  bad  been  OMuplled  with.  It  Is  also  to 
be  presumed  that  Its  powers  had  been  pntp- 
erly  Invoked  In  a  suitable  or  proper  maoaer. 
and  that  its  process  had  been  properly  served 
on  tbe  defendants.  Brown,  Jur.  i  28;  Potter 
V.  Bank,  28  N.  Y.  666;  Foot  V.  Stevens.  17 
Wend.  483;  Smith  v.  Trust  Co.,  IM  N.  T. 
333,  48  N.  E.  553.  We  think  there  was  do 
such  defect  In  tiie  action  of  foreclosure,  eltber 
of  parties  or  in  the  procedure,  as  to  JustiOr 
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tbe  coDclusioD  that  the  defendant's  title  was 
not  a  good  and  marketable  one.  That  the 
plaintiffs'  testator  honestly  regarded  the  de- 
fendant's title  as  doubtful  or  unmarketable, 
there  can  be  Uttle  doubt  as  the  undisputed 
proof  is  that  tbe  premises  were  worth  from 
ftTe  to  ten  thousand  dollars  more  than  he 
agreed  to  pay,  and  he  had  already  paid  on  the 
contract  two  thousand  dollars.  H«ice  no 
motive  existed  to  avoid  the  purchase,  except 
upon  the  theory  that  the  title  was  unmarketa- 
ble. The  court  below  refused  to  award  the 
plaintiffs'  testatcff  any  relief,  upon  the  ground 
that  he  had  broken  the  contract  by  not  ac- 
cepting the  deed  tendered,  and  therefore  was 
not  entitled  to  recover  the  puidiase  money 
paid,  nor  to  a  specific  performance  of  the  con- 
tract, as  it  was  first  broken  bisa.  While 
the  result  ta  perhaps  nnfortonate  for  tbe  es- 
tate represented  tbe  plaintiffs,  still,  as  the 
title  was  marketable,  the  conclusion  reached 
biy  the  courts  below  must  be  sustained.  The 
Judgment  should  be  afflrmed,  without  costL 

PARKBB,  a  J.,  and  GRAY.  BABTLBTT. 
CULLEN,  and  WEBNBB,  JJ^  eoncnr. 
YASV,      not  Totlns. 

Jndgmemt  afflrmedL 


an  N.  T.  tti) 

FBALBT  T.  BULL 
(Cofart  of  Appeals  of  New  York.   June  12, 
1900.) 

APPEAL.— VERDICT— RBTVIBW— BANK  CHUCKS— 
ASSIGNMENT. 

1.  Where,  if  the  jury  believed  plaintifiTs  tes- 
timony, he  was  entitled  to  recover,— his  Btorr 
not  being  incredible,  as  a  matter  of  law,  ai- 
tboiurh  containing  improbabilities,— a  judgment 
of  the  appellate  dividon  sustaining  a  verdict 
in  his  favor  cannot  be  reviewed  1^  the  court  ot 
appeals. 

2.  The  fact  that  an  indorsee  ot  a  check  re- 
ceived the  same  five  days  after  Its  delivery  to 
the  drawee  did  not  make  It  overdue,  and  sub- 
ject it  to  any  defense  that  mfglit  exist  between 
the  original  parties. 

Appeal  from  supreme  conrt,  appellate  divi- 
sion. Third  department. 

Action  by  Joanna  Fealey  against  John  Bull. 
From  a  Judgment  of  the  appellate  division 
(50  N.  Y.  Supp.  1126)  affirming  a  Judgment 
In  f&vor  of  plalntlfE,  defendant  appeals.  Af- 
firmed. 

Irving  H.  Palmer  and  Henry  A.  Dickinson, 
for  atrpellant,  James  Dougherty,  for  reapond- 
ent. 

CULLBN,  J.  This  action  ma  brongbt 
the  indorsee  against  the  drawv  to  recovw 
tbe  amount  of  a  check.  Tbe  case  was  sq)}- 
mitted  to  tbe  Jury  on  specific  questlfHu  of 
fact,  and  no  general  verdict  was  rendered. 
The  first  question  was,  "Has  tbe  plaintiff  aat^ 
lafled  the  Jury  by  a  fair  preponderance  of 
evidence  that  she  bas  purchased  tiie  check 
In  good  faith,  and  paid  value  therefOTT*  Tbis 
tbe  Jury  answered  in  the  afflrmatiT*.   It  la 


not  necessary  to  refer  to*  the  disposition  of 
the  other  question  submitted  to  the  Jury.  On 
this  Undlng  the  trial  conrt  directed  a  Judg- 
ment to  be  entered  for  tbe  plaintiff,  wbicb 
Judgment  has  been  affirmed  by  the  appelate 
division.  There  have  been  three  trials  of  this 
action,  all  of  which  have  resulted  in  favcv  of 
the  plaintiff.  Tbe  first  verdict  was  set  aside 
by  the  appellate  division  as  being  against 
the  weight  of  evidence.  71  Hun,  402,  24  N. 
Y.  Supp.  988.  The  second  met  with  similar 
fate  on  the  ground  of  misconduct  on  fbe 
part  of  one  of  the  Jurors.  11  Ai^.  DIt.  468» 
42  N.  Y.  Supp.  669. 

It  )8  claimed  by  the  appellant  that  the  ap- 
pellate division  having  held  that  the  verdict 
was  against  the  weight  of  evidence,  it  was 
the  duty  of  the  trial  conrt  to  nonsuit  on  tbe 
subsequent  trial,  the  evidence  beli^  snbatan- 
tlally  tbe  same  as  upon  tbe  former  trial;  and 
the  refusal  of  tbe  court  to  dismiss  the  com- 
plaint for  this  reason  is  tbe  first  error  com- 
plained ot.  In  support  of  this  contention  tbe 
appellant  relies  on  Cobn  ▼.  Brewing  Go.,  88 
App.  Dlv.  5,  S6  N.  Y.  Supp.  298,  and  McDon- 
ald V.  RaUway  Oo.,  46  App.  Dlv.  143.  01  N.  T. 
Supp.  817,  in  which  It  Is  said  that,  "where  tbe 
weight  of  evidence  la  eo  decidedly  preptmder^ 
atlng  in  flavwr  of  one  party  that  a  verdict 
contrary  to  that  prepondraance  would  be  set 
aside  on  motion,  a  trial  Judge  aboold  nonsuit, 
or  direct  a  v^dlct,  aa  Ilia  ease  may  require." 
Whether  tbe  rule  ttius  declared  is  correct  or 
not,  so  far  as  It  govema  tbe  action  of  trial 
courts  or  tbe  appellate  division,  a  failure  to 
comply  with  It,  and  a,  snbmiSBlon  ct  tb»  case 
to  tbe  Jory,  where  the  evidmce  la  sufficient 
to  support  a  verdict  either  way,  present 
no  error  at  law  which  may  be  reviewed  by 
this  conrt  In  Oolt  v.  Balteoad  Co.,  49  N.  T. 
071,  Judge  Allen,  for  thia  court,  wrote:  "The 
credibility  of  the  wltneaaee  and  the  effect 
and  weight  of  the  conflicting  and  contnullct- 
ory  testimony  were  qneetiona  solely  for  the  , 
jury,  and  were  property  anbmltted  to  them, 
and  present  no  question  ot  law.  It  la  only 
where  there  la  no  evidence  wfaldi.  If  bdleved, 
vrlU  sustain  a  verdidt  fw  tbe  plalntill^  that 
the  court  la  called  upon  to  nonsuit.  If  tbe 
facts  stated  1^  the  witnesses,  or  tlie  facts 
stated  with  anch  reasonable  Inferences  as 
the  Jury  will  be  authorised  to  draw  from 
them.  If  true,  would  antboriie  a  verdict  for 
the  plaintiff,  a  nonsnlt  ought  not  to  be  grant- 
ed. The  conrt  is  not  authorized  to  take  the 
caae  from  the  Jury  merely  because.  In  tbe 
<q;)lnion  ofl  the  Judge,  the  witnesses  are  not 
entltied  to  credit,  <a  the  weight  of  evidence 
in  a  case  of  a  conflict  of  testimony  is  with 
the  defendant  It  Is  not  enough  to  Justify  a 
nonsnlt  that  tbe  conrt  on  a  case-madei  might 
in  the  exercise  of  it»  discretion,  grant  a  new- 
trial,  and  give  tbe  partiee  Uie  privilege  of 
submitting  the  qnestions  ct  teet  to  another 
Jury.  The  evidence  may  be  sufficient  In  law 
to  sustain  a  verdict,  although  ao  greatiy 
against  the  apparent  weight  of  evidence  as 
to  Justify  the  granting  ot  a  new  trlaL"  In 
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Bagley  v.  Bowe,  X06  N.  T.  171,  U  N.  K.  886, 
tblB  court  Bald:  "The  trial  court  or  the  gen- 
eral term  Is  authorized  to  set  aside  a  verdict, 
and  direct  the  issue  to  be  retried  before  an- 
other Jury,  if  in  its  Judgment  the  rerdlct 
Is  against  the  weight  or  preponderance  of 
evidence;  but,  in  a  case  which  of  right  is 
triable  by  Jury,  the  court  cannot  take  from 
that  tribunal  the  ultimate  decision  of  the 
fact,  unless  the  fact  is  either  uncontradicted 
or  the  contradiction  Is  illusory,  or  where,  to 
use  a  current  word,  the  answering  evidence 
is  a  'scintilla,*  merely."  In  this  last  case  a 
Judgment  entered  on  a  verdict  directed  by 
the  trial  court  was  reversed;  ao  the  case 
would  seem  to  be  an  authority  not  only  Dor 
the  proposition  that  the  failure  to  direct  a 
verdict  for  preponderance  of  evidence  does 
not  constitute  an  error  of  law  cognizable  by 
us,  but  also  for  the  further  pn^osltion  that 
such  a  direction  Is  l^al  error. 

The  dicta  In  the  two  cases  dted  ftom  tlie 
appellate  division  seem  to  be  principally 
based  on  the  authority  of  certain  decisions  in 
this  court  In  Linkauf  v,  Lombard,  137  N.  X. 
417,  426,  88  N.  R  476,  it  Is  Bald  that  "the 
rule  should  be  regarded  as  settled,  under  all 
the  authorities,  as  well  by  the  decisions  of 
the  courts  of  this  state  as  by  those  of  Eng-^ 
land,  that  where  there  is  no  evidence  upon  an 
issue  before  the  Jury,  or  the  weight  of  the 
evidence  is  so  decidedly  [Mieponderatlng  in 
favor  of  one  side  that  a  verdict  contrary  to 
it  would  be  Bet  aBlde,  it  is  the  duty  of  the 
trial  Judge  to  nonsuit,  or  to  direct  the  ver- 
dict, SB  the  case  may  require."  A  statement 
substantially  similar  is  to  be  found  in  Hem- 
raens  v.  Nelson.  138  N.  T.  617,  34  N.  B.  342, 
20  L.  R.  A.  440.  Taken  by  themselves,  these 
declarations  apparently  afford  some  Jnatlflca- 
tion  for  the  rule  asserted  In  the  cases  cited 
from  the  appellate  division.  But  to  excerpt 
a  single  sentence  from  a  Judicial  opinion, 
and  construe  and  Interpret  It  apart  Arom  the 
context  of  the  opinion  In  which  it  is  found, 
and  without  regard  to  the  subject-matter  un- 
der discussion,  is  not  only  unreasonable,  but 
at  times  leads  to  erroneous  conclusions. 
This  court  has  always  disclaimed  authority 
to  review  the  determination  of  the  courts  be- 
low on  questions  of  fact,  except  in  a  limited 
class  of  cases.  Mead  v.  Bunn,  32  N.  Y.  276. 
Therefore,  had  there  been  a  real  or  substan- 
tial conflict  of  evidence  in  the  Llnbauf  and 
Hemmens  Oases,  we  would  have  had  no 
power  to  reverse  the  Judgments  there  render- 
ed on  matters  of  fact  On  the  other  hand, 
this  court  has  always  asserted  the  doctrine 
that  a  finding  of  fa-<^  without  evidence  to 
support  it  constitutes  an  error  of  law  (Mason 
V.  Lord,  40  N.  Y.  476).  and  that  In  law,  a 
finding  on  insufllclent  evidence  Is  a  finding 
without  evidence  (Pollock  v.  Pollock,  71  N. 
Y.  137).  In  the  last  case  Judge  Folger  quot- 
ed Maule,  J.  (Jewell  v.  Parr.  13  C.  B.  910), 
with  approval,  as  saying,  "When  we  say  that 
thei-e  Is  no  evidence  to  go  to  a  Jury,  we  do 
not  kneaa  Utarafiy  none,  bat  that  there  la 


none  that  ought  reasonably  to  satisfy  a  Jury 
that  the  fact  sooght  to  be  proved  is  estab- 
lished." Even  a  casual  reading  of  the  opt- 
ion in  the  Unkauf  Case  shows  that  it  Is 
but  an  authority  for  the  doctrine  that  as 
to  the  submission  of  a  cause  to  the  Juiy,  the 
question  is  not  whether  there  te  any  evi- 
dence to  make  out  a  case  of  liability,  but 
whether  tbere  Is  suffldrat  evidence  to  es- 
tablish that  fact;  and  evidence  which  rests 
in  mere  surmise  or  speculation  Lb  insufflcleut 
to  present  an  Issue,  as  against  the  positive 
evidence  of  a  defendant  or  the  reasonaUe 
and  legal  inference  fnHU  facta  conceded  or  es- 
tablished upon  the  trial.  In  that  case  It  is 
said,  referring  to  the  evidence:  "At  most  it 
was  only  open  to  a  surmise  that  the  defend- 
auta  were  Individually  concerned  In  running 
this  steamship  line,  and  that  was  not  enoogli 
to  Justify  the  trial  Judge  in  letting  ihe  case 
go  to  the  Jury.  To  permit  a  Jury  to  specu- 
late and  surmise  upon  a  question  of  responsi- 
bility la  to  withdraw  from  the  litigant  a 
safeguard  Intended  for  the  protection  of  his 
rights."  8o,  also,  In  the  Henuuens  Que,  re- 
ferrtng  to  a  question  of  fact  in  the  case,  tlie 
opinion  says:  "Still,  however  Improbable  it 
may  appear,  if  there  was  any  evidence  tbe 
question  was  doubtless  for  the  Jury."  The 
doctrine  of  both  cases  la  the  same.  There 
must  be  not  only  some  evidence,  but  the  evi- 
dence must  be  Bufflclent  In  Its  nature  to  war- 
rant the  court  In  submitting  a  cause  to  tlie 
Julry.  In  nearly  all  the  cases  where  it  bat 
been  held  that  a  scintilla  of  evidence  was 
not  Bufflclent  to  uphold  the  verdict  the  proof 
has  been  a  matter  of  Inference.  But  the  rule 
also  applies  to  cases  of  direct  evidence.  Tlie 
testimony  of  a  witness  may  be  in  such  cos- 
tradlctlon  of  matten  of  common  knowledge 
or  the  laws  of  nature  as  to  be  incredible,  as 
a  matter  of  law.  '  In  re  Harriot's  Estate,  145 
N.  Y.  640,  40  N.  E.  246.  A  Witness  may  Ik- 
bo  discredited  by  his  own  confession  that  bli 
uucorroborated  testimony  Is  Insufficient  In 
law  to  Justify  a  verdict  People  v.  Evans, 
40  N.  Y.  1.  We  do  not  assume  to  enumerate 
all  tbe  cases  where  a  verdict  or  a  nonsuit 
should  be  properly  directed.  Where,  howev- 
er, the  right  to  a  verdict  depends  oa  tbe  cred- 
ibility to  be  accorded  witnesses,  and  the  tea- 
timony  is  not  Incredible  or  Insufficient  as  a 
matter  of  law,  the  question  of  fact  is  for  tlie 
Jury  to  determine.  In  the  case  before  us 
the  plaintiff  testified  to  a  state  of  facts 
which,  if  believed,  entitled  her  to  recover. 
Her  Btory  was  not  incredible,  as  a  matter  of 
law,  though  it  contained  improbabilities,  and 
may  have  been  open  to  suspicion.  In  some 
matters  she  was  contradicted  the  defend- 
ant's witnesses.  The  Jury  might  have  dis- 
credited the  plaintiff,  and  the  court  in  lt» 
exercise  of  its  discretion,  might  have  set  tbe 
finding  in  her  favor  aside  and  awarded  a  new 
trial,  but  the  power  to  review  the  question 
of  fact  ceased  with  the  appellate  division. 

The  plaintiff  testified  to  having  acquired 
^  check  five  days  after  its  dellrery  to  Q» 


Digitized  by  Google 


N.T.) 


VAS  BEUBSy  T.  WOTHEBSFOOK. 


688 


■drawee,  and  the  appellant  contends  that  this 
lapse  of  time  rendered  the  paper  overdue,  and 
snbjected  It  to  any  defense  that  migrht  exist 
between  the  orlglDal  parties.  Such  does  not 
«eem  to  be  tiie  law.  Daniel,  Neg.  Inst  I 
1684;  Herrlck  t.  Woolverton,  41  N.  T.  681; 
Wheeler  v.  Warner,  47  N.  T.  519;  Bank  t. 
Harris,  108  Mass.  S14.  The  lodgment  ap- 
pealed tnm  should  be  affirmed,  with  costs. 

PASKBR,  a  J.,  and  GRAY,  BAHTLETT, 
MARTIN.  VANN.  and  WORNER,  JJ.,  con- 
•cnr. 

Judgment  affirmed. 


•<iM  N.  Y.  sen 

YAK  BBCBBN  et  al.  T.  WOTHDRSPOON 
et  al. 

(Court  of  Appeals  of  Xew  Tork.   Jane  12, 
190a> 

ilPPELLATB  DIVISION— RBVBR8AL—NBW  TRIAL 
— DIRBCTINa  JUDGMENT  —  UNDL.ORD  AND 
TENANT— IMPROVEMENTS  OF  LESSEE—OP- 
TION OP  LESSOR  TO  PURCHASE— HOLDING 
OVER— TERlilS. 

1.  Where,  In  an  action  by  landlord  against 
tenants  to  compel  a  valaation  of  a  buildins  on 
the  leased  land,  which  the  landlord  was  enti- 
tled to  purchase  at  the  tennination  of  the  lease 
at  a  figure  to  be  agreed  on,  the  special  term  of 
the  supreme  court  dismissed  the  complaint  ou 
the  ground  that  plaintiff  had  made  do  honest 
effort  to  reach  an  agreement,  it  was  error  for 
the  appellate  division,  on  reversing  such  order, 
to  direct  a  reference  to  determine  the  value 
-of  the  property  and  to  adjust  the  accounts  of 
the  parties,  since  the  appellate  dividon  had  no 
further  jurisdiction  than  to  reverse  the  order 
-of  dismissal  and  grant  a  new  trial. 

2.  Code  Civ.  Proc.  S  1338,  provides  that  on 
appeal  to  the  court  of  appeals  from  a  judg- 
ment of  the  appellate  division  reversing  a 
judgment  entered  on  a  decision  of  the  conrt  It 
will  be  presumed  that  the  judgment  was  not 
reversed  on  a  question  of  fact,  unless  the  con- 
trary appears.  Held,  that  where  a  judgment 
of  the  appellate  division  reversing  a  Judgment 
of  the  special  term  did  not  state  that  the  re- 
versal was  on  the  facts,  and  It  appeared  from 
the  record  that  the  reversal  could  not  have 
been  on  a  question  of  law,  and  there  was 
some  evidence  to  support  the  judgm«it  of  the 
trial  term  on  the  facts,  the  judgment  of  the  ap- 
pellate division  will  be  reversed. 

3.  A  lease  reserved  a  rent  of  $1,000  a  year, 
and  provided  that  at  llie  end  of  ttie  term  the 
lessor  m^ht  elect  to  renew  the  lease  at  a  rate 
to  be  agreed  on,  or  pay  the  lessee  the  value 
of  the  buildings  on  the  land,  and  take  posses- 
sion thereof.  Held,  that  where  the  parties  had 
failed  to  agree  on  the  value  of  the  buildings,  a 
finding  of  a  referee  in  an  action  to  compel  a 
valuation,  entered  two  years  after  the  termina- 
tion of  the  period  named  in  the  lease,  charging 
lessee  with  rent  for  the  time  held  over  at  a 
greater  rent  than  $1,000  a  year,  was  errone- 
ous, as  it  could  not  be  said  that  an  election  to 
purchase  the  building  or  renew  the  lease  was 
made  by  the  lessor  until  final  judgment,  and 
vntU  that  time  lessee  was  entitled  to  possession 
tinder  the  terms  of  the  leaser 

Appeal  from  vupreme  oonrt,  appellate  dlvl- 
vlon.  First  department 

Action  by  Elizabeth  S.  Van  Benren  and 
«ttien  8t>liiBt  Frances  A.  Wottaerapofm  and 
«tliera  to  compel  a  valnation  of  imivovements 
4)a  leaaed  luid.  Frmu  a  Judgment  of  the  ap- 


pellate division  (50  N.  T.  Supp.  11S4)  revere- 
ing  a  Jndgmoit  of  the  special  term  in  favor 
of  defmdanta,  they  aE4>eaL  Modlfled. 

On  the  2d  day  of  March,  1874,  Mary  8. 
Tan  Beuren  and  Caroline  Hoppock,  devisee 
nnder  the  will  of  Samnel  Cary,  entered  Into  a 
written  lease  under  their  hands  and  seals, 
whereby  the  former.  In  consideration  of  the 
annual  rent  of  $1,000,  to  be  paid  by  the  lat- 
ter, leased  to  her  premises  situated  on  Four- 
teenth street,  in  the  city  of  New  York,  for 
the  period  of  21  years.  The  lease  contained 
a  covenant  that  at  the  expiration  of  that 
term  the  lessor  should  have  a  choice  either 
to  grant  a  renewal  of  such  lease  for  the  fur- 
ther term  of  21  years  at  such  rent  as  should 
be  agreed  upon  or  be  established  by  apprais- 
ers In  the  manner  stated  therein,  or  to  pay 
to  the  lessee  the  value  of  the  front  building 
on  the  premises,  to  be  ascertained  by  three 
disinterested  persons,  tt  was  further  agreed 
that  whenever  the  lessor  refused  to  grant  a 
renewal  the  building  or  Its  substitute  should 
be  valued  In  the  manner  stated,  but  that  the 
lessee  should  not  be  compelled  to  surrender 
the  premises  until  the  payment  for  the  build- 
ing had  been  made  or  tendered.  If  the  valu- 
ation was  before  the  expiration  of  the  term, 
or  was  prevented  by  the  fault  of  the  lessor; 
that  If  the  lessor  should,  at  the  eviration  of 
any  term  granted,  elect  and  choose  to  pay 
the  value  of  the  building,  and  actually  make 
or  tender  such  payment,  or  if  the  valuation 
should  not  be  made  before  the  expiration  of 
the  term  In  consequence  of  any  act  of  the 
lessee,  then  the  lessee  should  deliver  up  the 
possession  of  the  building,  and  the  lessor 
should  pay  the  lessee  the  value  of  It  when 
such  valuation  was  made,  or  grant  a  new 
lease.  The  lessor  was  not  required  to  make 
her  election  In  any  case  until  both  valuatlws 
had  been  made,  unless  prevented  by  the 
fault  of  the  lessor.  The  lessee  died  In  No- 
vember, 1880,  and  her  Interest  vested  In  the 
defendants.  In  August  ISM,  the  lessor  died, 
and  the  plaintiffs  succeeded  to  her  title  to 
the  premises  In  quesdcm.  By  the  temw  ot 
the  lease,  tt  expired  on  the  1st  of  March, 
1896.  For  some  time  prior  thereto  the  de- 
fendants made  contlnned  efforts  to  ascertain 
from,  the  plaintiffs  whether  they  would  re- 
new the  lease,  or  whether  they  would  ac- 
quire title  to  the  building  thereon  under  the 
provisions  of  the  existing  lease,  and  sou^t 
to  have  them  agree  opon  the  req;>ectlve  valu- 
ations. But  the  plaintiffs  refused  to  make 
any  election,  and  made  none  until  atbes  the 
final  Jodgment  In  this  case;  nor  <Ud  they 
even  indicate  irtiat  they  wished  or  proposed 
to  do.  Th^  would  neither  decide  whether 
they  would  renew  the  lease,  nor  state  the 
amount  of  rent  at  which  they  would  renew, 
nor  agree  upon  any  value  toe  the  bnlldlng. 
From  eariy  In  December,  18M.  until  the  mid- 
dle of  Felffuary,  1886,  the  defendants  persist* 
ently  sought  to  obtain  either  a  lease  of  the 
premises  or  a  valnatton  of  the  bnlldlng  there- 
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on  by  asFeement,  and  the  plaintiffs  as  per- 
sistently refused  to  make  any  statement  up- 
on the  subject,  bat  evaded  all  efforts  upon 
the  part  of  the  defendants  to  reach  an  agree- 
ment, or  to  obtain  from  the  plaintlfla  an  of- 
fer In  relation  to  the  rent  or  an  offer  for  the 
building.  After  these  efforts  had  been  made, 
and  about  six  days  before  the  expiration  of 
the  term  for  which  the  lease  was  given,  the 
defendants,  to  procure  a  determination  of 
the  matter,  notified  the  xdalntiffs  that  they 
had  chosen  an  arbitrator,  and  requested  them 
Immediately  to  appoint  one,  so  that  the  val- 
ues might  be  determined  before  the  expira- 
tion of  the  term.  On  the  2Sth  of  that  month 
the  plaintiffs  also  named  an  arbitrator.  Up- 
on the  hearing  before  the  arbitrators  the  de- 
fendants endeavored  to  have  the  plalntifCs 
agree  to  the  selection  of  a  third  arblrator  or 
umpire,  so  that  the  matter  might  be  more 
speedily  determined.  That  the  plaintiffs  were 
unwilling  to  do,  but  insisted  upon  a  technical 
compliance  with  the  lease.  The  defendants 
endeavored  also  to  make  some  agreement 
with  them  as  to  the  valuation  of  the  lot  and 
building  independently  of  the  arbitration,  but 
the  plaintiffs  preferred  to  follow  the  formal 
proceedings  provided  by  the  lease. 

Testimony  was  taken  before  the  arbitrators 
at  some  leogth,  and  it  was  not  concluded  un- 
til the  latter  part  of  July,  1895,  when  each 
arbitrator  made  a  separate  and  different 
award,  and  hence  there  was  no  ^reement  up- 
on the  questions  submitted.  Then  followed 
an  extended  correspondence  between  the  par- 
ties In  regard  to  the  selection  of  an  umpire. 
There  appears  to  have  been  a  variety  of  caus- 
es which  seemed  to  prevent  the  selection  of 
an  umpire,  and  thus  matters  remained  until 
abont  the  middle  of  January,  1886,  when  this 
action  vras  commenced.  Its  purpose  was  to 
obtain  a  Judgment  fixing  the  valuation  of  the 
lot  and  building  either  by  a  decision  of  the 
court  or  by  the  appointment  of  proper  per- 
sons to  appraise  their  value.  The  complaint 
alleged  the  making  of  the  lease,  the  owner- 
ship of  the  premises,  and  the  rights  of  the 
defendants,  and  the  action  of  the  plaintiffs 
to  procure  a  valuation  under  the  lease.  The 
answer  denied  the  aUegations  of  the  com- 
plaint 80  far  as  it  was  alleged  that  the  de- 
fendants were  In  default  In  not  procuring  or 
aiding  to  procnre  a  determination  of  such 
valnation,  set  up  the  neglect  and  refusal  of 
the  plaintiffs  to  place  any  valuation  upon  the 
lot  or  building,  insisted  upon  their  right  to 
have  the  valuation  made  as  prescribed  in  the 
lease  and  not  by  the  court,  and  demanded 
Judgment  for  a  dismissal  of  the  complaint 
The  action  was  tried  at  a  special  term, 
which,  after  taking  the  proofs  of  the  par- 
ties, dismissed  the  complaint  upon  the  mer- 
its, upon  the  ground  that  the  plaintiffs  had 
not  shown  or  established  any  such  diligence 
upon  their  part  to  procure  the  valuation  of 
the  lot  and  building  In  the  manner  provided 
by  the  lease  as  enUtled  them  to  nmtatoln  the 
action.  Uptm  the  decision  ot  the  trial  conrt. 


and  on  June  27,  1806,  Judgment  was  entered 
in  favor  of  the  defendants  dismissing  tbe 
complaint  upon  the  merits.  Upon  the  Tth  of 
the  following  July  the  plaintiffs  excepted  to 
the  decision  of  the  trial  court,  and  ou  tbe 
same  day  appealed  from  that  Judgment  to 
the  appellate  division  in  the  First  depart- 
ment. The  latter  court  reversed  the  Judg- 
ment of  the  special  term  without  awarding 
a  new  trial,  and  directed  a  Judgment  as  fol- 
lows: "That  the  Judgment  so  appealed  from 
be,  and  the  same  hereby  is,  reversed,  with 
costs  and  disbursements  of  this  a[^>eal,  and 
it  Is  hereby  adjudged  that  John  Lindlej-, 
counselor  at  law,  of  the  of  New  York, 
be  appointed  as  referee  to  appraise  and  value 
separately  the  lot  of  land  and  the  building 
described  in  the  complaint  as  of  Mardi  1, 

1895,  and  to  take  proof  of  the  value  ot  the 
use  and  occupation  of  said  premises  from 
March  1,  1896,  the  expiration  of  said  term, 
to  the  time  of  making  his  said  report,  with 
interest  thereon,  and  of  all  the  arrears  of 
rent  taxes,  and  assessments.  If  any,  with  in- 
terest, which  were  due  prior  to  March  1, 

1896,  and  also  to  take  proof  of  all  taxes 
which  have  become  due  since  March  1,  1895, 
and  which  also  shall  ^ave  been  paid  by  the 
defendants  or  either  of  them;  that  the  said 
referee  shall  report  to  the  special  term  ot 
the  supreme  court  with  all  convenient  speed, 
and,  upon  the  coming  in  of  said  report,  and 
Its  confirmation  according  to  the  rules  aM 
practice,  the  said  special  term  shall  enter  a 
final  Judgment  herein.  It  Is  further  adjudg- 
ed tliat,  within  20  days  after  the  entry  of 
said  final  Judgment;  the  plaintiffs  shall  have 
the  right  to  elect  either  to  grant  a  reneiral 
of  the  lease  referred  to  in  said  complaint 
which  expired  on  the  1st  day  of  March,  1885, 
for  the  further  term  of  21  years  thence  next 
ensuing  at  the  annual  rent  of  5  per  cent, 
of  the  amount  of  the  appraisal  or  valuation 
of  said  lot  of  land,  to  be  made  as  aforesaid, 
for  such  further  term,  and  in  other  respects 
ou  the  terms  and  conditions  contained  In  said 
expired  lease;  or  to  pay  to  the  said  defend- 
ants, as  their  Interest  may  appear,  or  to 
their  executors,  administrators,  or  assigns, 
the  value  ot  the  building  on  the  said  lot  of 
land  referred  to  In  the  complaint,  to  be  as- 
certained as  hereinbefore  provided.  Said  ele^ 
tlon  to  be  made  after  both  of  said  valuations 
shall  have  been  made.  And  tha^  In  case  the 
plaintiffs,  after  such  valuations  shall  bare 
been  so  made,  shall  elect  to  make  a  renewal 
of  said  lease,  they  shall  tender  to  the  de- 
fendants a  new  lease  as  of  March  1,  1895,  at 
a  rental  to  be  ascertained  as  aforesaid,  and 
In  other  respects  upon  the  terms  provided  in 
said  expired  lease.  And  that  in  case  the 
plaintiffs,  after  such  valuations  shall  hare 
been  so  made,  shall  elect  to  pay  the  value  ot 
said  building,  the  defendants  forthwith  shall 
deliver  up  the  possession  of  the  said  prem- 
ises on  the  payment,  or  tender  the  i^Q- 
tUfSt  ot  such  valuation  of  said  bolldlog  » 
fixed,  with  Interest  from  Hardi  1,  1896,  to- 
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gether  with  sacb  taxes  aa  bare  fallen  dtie 
since  March  1,  1866,  and  which  also  shall 
have  been  paid  by  the  defendants,  or  either 
of  them,  and  interest  thereon  from  the  day 
on  which  the  satoe  shall  have  been  paid, 
after  deducting  from  the  said  valuation  of  the 
said  building  the  valae  of  the  use  and  occu- 
pation of  said  premises  from  March  1^  1886, 
the  expiration  of  said  term,,  to  the  time  of 
making  his,  the  said  referee's,  report,  with 
Interest  thereon,  and  of  all  the  arrears  of 
rent,  taxes,  and  assessments,  If  any,  with  In- 
terest, which  were  due  prior  to  March  1, 
1S85,  as  found  In  said  Judgment.  It  is  far- 
ther adjudged  that  the  idaintlffs  recover  from 
the  defendants  the  costs  and  disbursements 
In  this  action,  to  be  taxed  by  the  clerk;  and 
that  until  after  the  election  of  the  [daintiffs 
either  to  renew  said  lease  or  to  pay  the  value 
of  the  building,  either  party  may  apply  to  the 
court  at  the  foot  of  said  Judgment  for  any 
further  or  other  order  or  relief  to  which  he 
may  be  advised  that  be  Is  entitled,  not  In- 
consistent with  this  Judgment,  and  necessary 
to  final  and  complete  relief  In  the  action." 
In  pursuance  of  that  Judgment  or  order,  the 
rtferee  named  took  proof  upon  the  questions 
stated,  and  made  a  report  thereon  to  the  spe- 
cial term,  by  which  it  was  confirmed  and 
adopted.  At  the  opening  of  the  trial  before 
the  referee  the  defendants  objected  to  ih:o- 
ceeding  before  him,  upon  the  ground  that  the 
appellate  division  had  no  power  to  order  such 
a  reference  in  the  action.  This  objection  was 
overruled,  and  the  defendants  excepted.  The 
referee  thereupon  proceeded  to  take  proof  un- 
der the  order  or  Judgment  of  the  a^tellate 
division  as  It  was  finally  settled  by  that 
court. 

Upon  the  report  of  the  referee,  which  was 
confirmed,  the  special  term  directed  Judg- 
ment thereon,  reversing  the  Judgment  enter- 
ed upon  the  first  trial.  It  then  determined 
that  the  value  of  the  lot  in  question  on  March 
1,  1S03,  was  $100,000;  that  the  value  of  the 
building  on  the  same  day  was  $15,100,  and 
that,  with  Interest,  it  amounted  to  $16,012; 
that  the  taxes  which  had  been  paid  by,  the 
defendants  for  the  years  1805  and  1890 
amounted,  with  Interest,  to  $2,112.71;  that 
the  value  of  the  use  of  the  land  and  building 
from  March  1,  1895,  to  March  1.  1897,  with 
interest,  was  $17,627.41,  being  at  the  rate 
of  $8,300  per  year,  payable  monthly  In  ad- 
vance; that  the  plaintiffs  had  the  right  to 
elect  either  to  grant  a  renewal  of  the  lease 
for  the  further  term  of  21  years  at  the  rent 
of  $5,000,  or  to  pay  the  value  ofl  the  build- 
ing which,  with  interest,  amounted  to  $16,- 
912;  that  the  defendants  were  entitled  to 
credit  for  taxes,  which,  with  interest,  amount- 
ed to  $2,287.10:  that  the  value  of  the  build- 
ing, with  the  amount  of  taxes  paid  by  the 
defeodants.  together  with  interest,  Jimonnt- 
ed  to  $19,199.10;  that  from  that  amount 
should  be  deducted  the  value  of  the  use  of 
the  premises  from  March  1,  1895,  to  March 
1,  1807,  Tltta  Interest,  amountliig  to  $17,788^ 


99,  and  costs  to  the  amount  of  $616.15,  mak- 
ing the  total  credit  to  the  plaintiffs  $ia40e.- 
14,  and  leaving  only  the  sum  of  $793.96  to  be 
paid  to  the  defendants  for  the  building; 
that  the  plaintifTs  should  elect  within  20 
days  after  final  Judgment  and  notice  thereof 
elthjer  to  renew  the  lease  or  to  pay  the  value 
of  the  building;  that,  if  they  elected  to  renew 
the  lease,  they  should  tender  It  as  of  March 
1, 1886,  at  the  rent  of  $6,000  per  annum,  pay- 
able as  In  former  years,  but  that,  if  the  plain- 
tiffs elected  to  pay  the  value  of  the  building, 
the  defendants  should  forthwith  d^ver  up 
the  possession  ■  npon  the  payment  or  tender 
of  $79S.96;  that.  If  the  plaintiffs  elected  to 
grant  a  renewal  of  the  lease,  the  defendants 
should  still  pay  $616.15  costs  and  disburse- 
ments; and  that  the  Judgment  should  not  be  a 
bar  or  defense  to  any  action  by  the  plaintiffs 
to  recover  for  the  use  and  occupation  of  the 
premises.  From  that  Judgm^t  an  appeal 
was  taken  to  the  appellate  division,  where  It 
was  unanimously  affirmed,  and  the  defend- 
ants have  now  appealed  to  this  court  The 
notice  of  appeal  brings  up  for  review  not  only 
the  last  Judgment,  but  also  the  Judgment  or 
order  of  the  appellate  division  of  January  14, 
1897,  which  reversed  the  first  Judgment  of 
the  special  term  (42  N.  T.  Supp.  404),  dlsmlse- 
Ing  the  complaint  and  appointing  a  referee  to 
determine  the  questions  mentioned.  The  or- 
der reversing  the  original  Judgment  entered 
upon  the  decision  of  the  trial  court  contain- 
ed no  statement  that  it  was  reversed  upon 
the  facts,  nor  did  the  second  Judgment,  af- 
firming the  action  of  the  special  term  and 
referee,  contain  any  such  statement 

Nelson  S.  8pencer,  for  appellants.  WllUam 
Mitchell,  for  respondents. 

MARTIN,  J.  (after  stating  the  facts).  That 
the  learned  appellate  division  was  not  Jus- 
tified in  reversing  the  Judgment  of  the  trial 
court  without  awarding  the  defendants  a 
new  trial  upon  all  the  issues  in  the  action  Is 
thoroughly  established  by  the  decisions  of 
this  court.  Moffet  v.  Sackett  IS  N.  Y,  522; 
Cuff  V,  Dorland,  57  N.  Y.  560;  Whitehead  v. 
Kennedy,  69  N.  Y.  462;  Andrews  v.  Tyng,  94 
N.  Y.  16;  Lawrence  v.  Cliurch,  128  N.  Y.  824. 
28  N.  E.  499;  Porter  v.  Dunn,  131  N.  Y.  314, 
30  N.  E.  122;  Altman  v.  HofeUer,  152  N.  Y. 
498.  46  N.  E.  961;  Heller  v.  Cohen,  154  N. 
Y.  290,  48  N.  E.  527;  Benedict  v.  Amoux,  154 
N.  Y.  715,  724,  49  N.  B.  326;  Snyder  v.  Sea- 
man, 157  N.  Y.  449,  52  N.  E.  658;  New  v.  Vil- 
lage of  New  Bochelle,  158  N.  Y.  41,  52  N.  E. 
617;  In  re  Chapman,  162  N.  Y.  456,  459,  66  N. 
E.  094.  Instead  of  granting  a  new  trial,  to 
which  the  defendants  were  clearly  entitled, 
that  court  made  an  order  appointing  a  ref- 
eree to  take  certain  proof  and  report  it  to  the 
special  term,  and  then  directed  that  a  final 
Judgment  should  be  entered  thereon.  With- 
out examining  in  further  detail  the  practice 
adopted  In  this  case,  it  is  sofflcient  to  say 
that  It  was  wholly  onautborised  and  Inegu- 
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lar.  and  must  be  set  aside.  We  have  so  often 
and  BO  recently  discussed  tbe  absence  of  an- 
tborlty  in  the  appellate  division  to  grant  Blm- 
llar  orders  or  judgments,  tbat  any  farther 
discussion  of  the  subject  would  be  a  work  of 
snpererogatlon. 

There  Is,  however,  a  more  eerious  impedi- 
ment to  the  affirmance  of  either  of  the  judg- 
ments of  the  appellate  divisloo,  arising  from 
the  fact  that  tbe  first  Judgment  of  the  special 
term  was  reversed  upon  questions  of  law  only. 
The  order  of  reversal  ctmtains  no  statement 
that  the  Judgment  was  reversed  up<Hi  the 
facta,  and  hence,  undw  the  mandate  of  section 
1338  of  the  Code  of  Civil  Procedure.  It  must 
be  preaomed  to  have  been  reversed  upon  ques- 
tions ot  law.  People  v.  Adirondack  By.  Co., 
160  N.  Y.  225.  54  N.  E.  698;  Bomelsler  r. 
Forster,  154  N.  T.  229.  48  N.  B.  684,  99  L.  B. 
A.  2M;  Petrie  v.  Trustees  of  Hamilton  Ocd- 
lege.  168  N.  y.  468,  63  N.  E.  216;  Gannon  v. 
McGnh«,  160  N.  Y.  476,  66  N.  E.  7;  Lannon  r. 
Lynch,  160  N.  Y.  483.  65  N.  E.  6;  Schryer  v. 
Fenton,  168  N.  Y.  444,  56  N.  E.  997;  oilman 
r.  Looschen,  162  N.  Y.  268,  56  N.  E.  741.  The 
trial  court  was  plainly  of  the  opinion  that  the 
proof  disclosed  such  a  lack  of  diligence  or 
effort  upon  the  part  of  the  plaintiffs  to  pro- 
cure a  valuation  of  the  premises  and  building 
m  the  manner  pteecribed  by  the  lease  as  to 
prevent  them  from  maintaining  this  actlcxi, 
and  for  that  reason  dismissed  the  complaint. 
It  is  equally  manifest  that  the  learned  appel- 
late division  was  of  the  opinion  that,  upon 
the  facts,  the  complaint  should  not  have  been 
dismissed,  and  upui  that  ground  reversed  the 
Judgment.  An  ezamlnaticm  of  the  evidence 
tak^  upon  the  first  trial  renders  it  obvious 
that  there  was  sufficient  testimony  to  justify 
the  special  term  in  finding  that  the  plaintiffs 
were  guilty  of  such  inaction  and  negligence 
upon  their  part  aa  to  prevent  the  prc^r  main- 
tenance of  this  action.  The  plaintiffs  were 
not  entitled  to  the  relief  sought  tuileeB  the  de- 
fendants were  guilty  of  some  Imprc^r  act  ht 
omission  to  proceed  with  the  arbitration,  or 
to  agree  upon  the  value  of  the  property  In  the 
manner  provided  by  the  lease;  especially  if 
there  was  such  neglect  upon  the  part  of  the 
plaintiffs  as  Is  Indicsted  by  tbe  evidence  and 
determination  of  the  q>eclal  term.  It  was  the 
duty  of  each  party  to  act  in  good  faith  to  ac- 
complish the  appraisement  in  the  manner 
specified.  Llvingstcm  v.  Sage,  96  N.  Y.  289; 
Hood  V.  Hartshorn,  100  Mass.  117;  Kelso  v. 
Kelly,  1  Daly,  419;  Uhrig  v.  Insurance  Co., 
101  N.  Y.  862.  4  N.  B.  745.  While  It  may  be 
that  as  the  appellate  division  had  tbe  right 
to  review  the  first  judgment  both  as  to  the 
law  and  tacts,  It  might  have  properly  re- 
versed it  upon  the  facts,  still,  not  having  done 
so.  its  judgment  of  reversal  cannot  be  sua- 
cained,  unless  the  decision  of  the  special  term 
was  without  any  evidence  to  support  it;  and 
hence  a  reversal  upon  the  law  was  justified. 
An  examination  of  the  record  renders  It  mani- 
fest that  it  could  not  be  properly  held,  as  a 
matter  of  law,  that  tbe  special  term  wu  not 


anthorlaetf  by  ihe  proof  before  It  to  dismiss 
the  complaint  upon  the  ground  stated.  There- 
fore, the  learned  a{^>^late  division  erred  In 
reversing  the  first  judgment  upon  the  law,  aod 
Its  Judgment  must  be  reversed,  and  the  Judg- 
ment of  tbe  special  term  affirmed,  unless  tlila 
court  acts  upon  the  consent  or  stipulation  of 
the  defendants*  attorney,  made  upon  the  aign- 
ment 

The  attorney  for  the  appellants,  during  the 
argument,  constated  that,  if  this  oourt  should 
be  of  the  opinion  that  the  principle  adopted  la 
appralsittg  the  value  of  their  building  ifras 
correct,  -  the  Judgment  might  be  so  modified 
in  other  partlctilars  as  to  conform  to  the  law 
and  prcqper  practice,  and.  as  thus  modified, 
might  be  affirmed.  We  have  car^uUy  exam- 
ined that  brancb  of  the  case  which  relates  to 
the  appraisal  and  valuation  of  the  Interests  of 
tbe  parties  in  the  premises,  and  are  of  tbe 
opinion  that  the  appraisals  were  correct,  both 
as  to  the  value  of  the  land  and  aa  to  the  value- 
of  the  building  thereon. 

But  the  judgment  of  the  court  below  Is  w- 
roneous  In  other  respects,  and  must  be  re- 
versed, and  tbe  first  judgment  of  the  special 
term  affirm ed.  unless  the  respondents  aball 
stipulate  to  modify  the  Judgment  of  the  ap- 
pellate division  In  the  particulars  pohited  oat. 
The  court  below  erroneously  charged  the  ap- 
pellants ^,300  a  year  from  March  1. 1895,  to 
March  1,  1897.  for  the  use  and  occupatiou  of 
tbe  premises,  when  the  annual  rent  reserved 
in  tbe  lease  was  only  $1,000.  In  this  connec- 
tion It  is  to  be  observed  that  by  the  texms  of 
the  lease  the  defendants  would  not  have  been 
justified  in  surrendering  or  required  to  sur- 
render possession  until  the  plaintiffs  elected 
either  to  renew  the  lease  upon  terms  agreed 
upon  or  adjusted,  or  to  purchase  the  building 
at  a  price  agreed  upon  or  settled  in  the  man- 
ner specified.  Such  is  the  plain  reading  of  tbe 
lease,  and  such  was  the  clear  Intention  of  the 
parties  making  It  Thertf<H%  It  Is  obvious 
that  the  defendants  could  not  properly  8u^ 
rrader  possesei<m  until  the  value  of  the  lot 
and  building  was  agreed  upon  or  thus  deter- 
mined, nor  until  the  plaintiffs  made  their 
election.  The  plaintiffs  at  no  time  Indicated 
any  willlngnesB  to  accept  the  possession,  or  la 
any  way  consulted  to  a  surrender  thereof  by 
the  defendants.  We  think  the  continuance  of 
the  defendants  In  possession  of  tbe  premises 
must  be  regarded  as  under  the  lease  until 
such  time  as  the  plaintiffs  actually  made 
thdr  election,  which  was  not  until  after  tbe 
second  judgment  was  rendered.  Where  a 
lease  for  a  term  of  years  contains  a  covenant 
on  the  part  of  the  lessor  that  at  the  expira- 
tion of  the  term  the  lessee  shall  be  paid  tbe 
appraised  value  of  tbe  building,  or  a  ner 
lease  at  an  appraised  rent  shall  be  granted, 
the  lessee  at  the  expiration  of  the  term  Is  en- 
titled to  retain  the  possession  until  the  core- 
nant  shall  be  performed  by  the  lessor.  Tbls 
binds  both  the  lessor  and  lessee.  The  lessee 
Is  not  however,  discharged  from  the  paym^t 
of  tbe  rent  but  In  an  action  for  use  and  oe> 
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nipattoD  the  letnr  can  recover  no  more  than 
the  rent  originally  reswred.  Hcdraoan  t. 
Afanms,  2  Hwr,  4S5;  Bjder  t.  Jenny.  2  Rob. 
(N.  X.)  66;  Paine  T.  Rector,  etc.  7  Hon. 
n;  Van  Renaaelaer  r.  Pennlman'R  Heln,  6 
Wend.  BOB.  Instead  of  being  charged 
a  Tear,  the  defendants  riiould  have  been  re- 
quired to  iwy  only  the  annual  ruit  of  $1,000, 
reiOTed  by  the  lease.  Therefore  the  Jndg- 
nent  ihoold  be  modlSed  by  deducting  from 
the  amoont  allowed  to  the  plaintiffs  for  th* 
use  ot  the  premlaea  the  sum  of  $15,627.41,  the 
lotereat  thereon,  amounting  to  $161.68,  and 
the  costs  and  disbursements  allowed  against 
the  plaintiffs,  amounting  to  $616.15.  making 
a  total  o^  $16,406.14,  which  should  be  deduct- 
ed from  the  amount  credited  to  the  plaintiffs. 
The  defendants  diould  be  allowed  for  the 
value  <a  their  building  $15,100,  but  the 
amount  credited  to  them  for  taxes  should  be 
disallowed,  and  the  rent  for  the  two  years 
tiie  premises  were  occupied  by  them  should 
be  deducted  from  the  Tslue  of  the  building, 
leaving  their  due  therefor,  after  deducting  the 
rent,  the  sum  of  $18,100.  It  follows  that  the 
Judgment  of  tb«  appellate  dlvlslcm  reversing 
the  first  Judgment  of  the  special  term  shonld 
be  reversed,  the  subsequent  proceedings  and 
Judgment  set  aside,  and  the  said  Judgment 
of  the  spedal  term  affirmed,  with  costs  to  the 
defendanu  of  all  the  proceedings  in  all  the 
conrta,  unless  the  plaintiffs  stipulate  to  modl- 
tj  the  Judgment  appealed  from  by  directing 
that  the  plaintiffs  pay  to  the  defendants  $18,- 
100.  with  Interest  thereon  from  March  1, 
18S7,  with  costs  to  the  defendants  In  all  the 
courts.  If  they  shall  so  stipulate,  then  the 
Judgment  appealed  from  should  be  modified 
In  accordance  with  such  stipulation,  and,  aa 
ao  modified,  affirmed. 

PARKER.  0.  J.,  and  ORAT,  BARTLETT, 
▼ANN.  CULLEN,  and  WERNER.  JJ.,  con- 
cur. 

Judgment  accordingly. 


OH  iiBa.aii)   
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tBnpreme  Goart  of  fodlana.    May  19^  1000.) 

HOMICIDI  —  INDICTMENT  —  BVIDBNCS  —  RES 
OESTiC— DYING  DECLARATION— REBUTTAL — 
THREATS  OF  THXRD  FBBSOH. 

1.  An  indictment  charging  defendant  with 
killing  deceased  by  wounding  her  with  a  re- 
volver Insded  with  powder  and  with  leaden 
ball,  which  revolver  be  discharged  Into  deceas- 
ed's person.  Is  safficieatlv  certain  as  to  the 
means  of  killing;  there  being  no  uncertainty  as 
to  whether  deceased  was  struck  by  the  ball  or 
the  revolver. 

2.  On  a  trial  for  murder,  the  dedaratlcm  of 
deceased  that  her  hnaband  had  shot  her.  msdc 
after  stafcicerlng  back  five  feet  from  where  she 
was  Btandiog  when  shot,  pladng  her  baby  on 
the  bed.  and  falling  on  her  kneei,  was  admissi- 
ble in  evidence  as  part  of  the  res  gestie. 

8.  A  written  statement  of  deceased,  made 
ni^t  before  she  died,  dcdaied:  "I  realise 
that  I  must  die:  that  I  am  mortally  wounded. 
I  say,  aa  I  am  about  to  die.  that  [accused]  shot 


me."  The  uneontrsdleted  testimony  was  that 
deceased  said  when  making  the  statement  she 
knew  she  conld  not  live  long,  and  seemed  very 
weak,  and  bad  to  *'stop  Setween  her  talk.'' 
Beld,  that  sufiicient  predicate  was  laid  for  the 
admission  of  sach  statement  as  a  dying  dec- 
laration. 

4.  Where  a  dying  declaration  was  admitted 
A  evidence,  the  declarant's  statement  that  ^e 
was  mortally  woanded.  and  about  to  die,  was 
admiBsible  to  show  the  snrroundiog  circum- 
staQces.  that  the  inry  might  determine  what 
credit  shonld  be  given  the  declaration. 

5.  On  a  prosecution  for  homicide,  statments 
made  by  the  deceased,  though  not  dying  decla- 
rations, were  admiuible  to  impeach  her  dying 
declaration  Introduced  by  the  state,  notwith- 
standing defendant  had  been  allowed  to  tntrCK 
dace  another  and  contradictory  dying  declara- 
tion by  way  of  Impeachment, 

6.  On  a  trial  for  murder,  evidence  tending  to 
show  that  a  person  other  than  defendant  had. 
Bubsequent  to  the  killing,  admitted  his  guilt, 
was  Inadmissiblew 

7.  A  dying  declaration  Introdnced  by  defend- 
ant stated  that  a  woman  was  the  murderer 
rather  than  defendant,  whom  declarant  had 
accused  in  a  former  statement,  and  the  state's 
evidence  was  that  the  shot  was  fired  from  a 
small-caliber  revolver,  and  that  the  assassin 
spoke  in  an  assumed  voice  that  soanded  as 
much  like  a  woman's  as  like  a  man's,  and  had 
on  man's  attiie.  including  a  long  overcoat 
Held,  that  in  such  a  state  of  the  evidence  de- 
fendant was  entitled  to  show  that  the  woman 
had  a  small  revolver  repaired  shortly  before 
the  homicide;  that  In  the  evening  of  the  killing 
she  was  seen  to  leave  her  home  disguised  as  a 
man,  with  a  long  overcoat  and  go  In  the  dlree* 
tion  of  the  scene  of  the  tragedy. 

8.  Where,  on  a  marder  tnal,  the  defense  was 
that  a  person  other  than  defendant  had  done 
the  killing,  testimony  as  to  threats  made  by 
snch  person,  though  not  admissible  of  tfaen- 
selvM.  yet,  in  connection  with  evidence  that 
such  other  person  was  guilty,  was  admlssiUe 
as  showing  nts  motive  and  disposition  to  com- 
mit the  crime. 

9.  On  a  prosecntion  for  homidde.  expert  evi- 
dence as  the  quantity  and  quality  of  the 
light  of  the  moon  at  the  time  of  the  killing  was 
inadmissible,  since  such  matters  are  not  the 
subject  of  expert  testimony. 

Appeal  from  drcnlt  court.  Clark  county; 
James  K.  Marsh,  Jpdge. 

Oeorge  Oreoi  was  convicted  of  mnrder, 
and  he  aroeala.  Rereraed. 

L.  A  Douglass  and  H.  W.  Phlppa,  for  ap- 
pellant H.  C  Montgomeiy  and  Bomar 
Baylor,  for  the  Stat& 

BAKER.  C.  i.  Appellant  waa  convicted  of 
murdering  his  wife.  He  complains  of  the 
overrull:^  of  his  matlon  to  quash  the  Indict- 
ment and  of  the  refusal  to  grant  him  a  new 

trial. 

It  is  urged  that  the  Indictment  falls  to  show 
with  sufficient  certainty  the  means  by  which 
the  mortal  wound  was  Inflicted.  The  indict- 
ment avers  that  appellant  killed  Lizzie  Green 
by  wonnding  her  *^lth  a  certain  dangerous 
and  deadly  weapon,  to  wit,  a  revolver,  then 
and  there  loaded  with  gunpowder  and  leaden 
ball,  which  revolver  he,  the  aald  George 
Green,  then  and  there  had  in  his  hands,  and 
discharged  at  against,  and  Into  the  person  of 
the  said  Lizzie  Green,"  thereby  inflicting  a 
mortal  wound,  of  which  she  died.   The  na- 
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certainty  Is  said  to  arise  over  the  question 
whether  the  deceased  was  struck  with  the 
revolver  or  the  leaden  ball  with  which  the 
revolver  was  loaded.  Appellant  relies  upon 
the  case  of  LIttell  t.  State,  133  Ind.  577.  33 
N.  E.  417.  The  Indictments  are  not  exactly 
parallel;  but,  If  they  were,  the  method  of 
criticism  employed  In  Llttell's  Case  is  too  fan- 
ciful and  strained  to  be  accepted  as  a.  prec- 
edent. Compare  Keyes  v.  State,  122  Ind. 
527,  23  N.  E.  1097,  and  Bass  T.  State,  136 
Ind.  165,  36  N.  E.  124.  To  discharge  a  load- 
ed revolver  does  not  mean  to  throw  the  re- 
volver as  a  missile  from  the  hand,  but  to 
free  the  revolver  of  the  missile  with  which 
it  Is  loaded,  by  firing. 

Moran,  father  of  deceased,  testified  that 
\>etween  8  and  9  o'clodc  in  the  evening  he 
was  at  his  daughter's  house,  with  her  and 
her  infant  children;  that  some  one  outside 
called.  "O,  Mis'  Lizzie  Green,  come  out;  I 
want  to  see  you;"  that  his  daughter,  with 
a  babe  In  her  arms,  stepped  to  the  door,  and 
asked,  "Who  are  you?"  that  the  person  shot, 
and  the  wltn^  beard  the  sound  of  retreat- 
ing footsteps.  "Q.  Now,  what  did  sbe  do 
when  the  shot  was  fired?  A.  She  hallooed, 
'O,  Lord—  "  l>efendant  objected  to  any- 
thing she  said,  on.  the  ground  that  It  was  not 
part  of  the  res  gestae.  The  court  overruled 
the  objection,  and  the  defendant  excepted. 
"Q.  Now,  go  on,  uncle.  A.  She  said,  *0, 
Lord;  George  has  shot  me!'"  Motion  to 
strike  out  overruled.  Exception.  On  cross- 
examination,  the  witness  said  that  when  the 
shot  was  fired  his  daughter  staggered  back 
about  five  feet,  dropped  the  baby  on  the 
bed  which  stood  near  the  door,  and  sank  up- 
on her  knees,  before  making  the  above  ex- 
clamation. No  motion  to  strike  out  was 
predicated  on  the  cross-examination.  But, 
whether  the  exclamation  was  made  at  the 
door  or  by  the  bed.  It  was  plainly  the  event 
speaking  through  the  wounded  person,  and 
not  the  wounded  person  giving  an  account  of 
a  past  occurrence.  In  all  cases  such  as  this. 
It -is  obvious  that  the  shot  has  been  fired,  and 
the  principal  act  Is  at  an  end  from  the  stjind- 
polnt  of  the  assailant,  before  the  assailed  can 
make  any  declaration.  The  admission  of  the 
dectaration  depends  upon  its  being  so  con- 
nected In  time  and  circumstances  with  the 
principal  act  that  the  assailed  appears  to  be 
the  spontaneous  spokesman  of  the  act,  and 
not  the  deliberate  utterer  of  an  afterthought. 
Glllett,  Ind.  &  Col.  Ev.  c.  9;  Binns  v.  State, 
57  Ind.  46;  Jones  t.  State,  71  Ind.  66;  Rail- 
road Co.  V.  Buck,  116  Ind.  566,  19  N.  E.  453; 
and  cases  cited  on  page  576.  116  Ind.,  and 
page  458,  19  N.  E.;  Hall  v.  State,  132  Ind. 
317,  31  N.  E.  536;  Parker  v.  State,  136  Ind. 
281,  35  N.  E.  1105;  Sfaoecraft  v.  IState.  137 
Ind.  433.  36  N.  E.  1113. 

A  dyiug  declaration,  in  which  Mrs.  Green 
stated  that  appellant  was  the  person  who 
shot  her,  was  admitted  in  evidence  over  ap- 
pellant's objection.  It  is  contended  that  the 
proof  was  not  clear  that  the  declarant  waa 


under  the  sense  of  c«taln  and  speedy  deatb. 
Such  proof  is  necessary,  but  It  may  be  af- 
forded by  clrcmnstances,  even  in  the  absence 
of  any  express  statement  to  that  effect 
the  declarant.  Olllett,  Ind.  &  OoL  Ev.  H 
195-197.  The  declaration  In  question  was 
made  the  night  before  Mrs.  Green  died.  The 
witness  testified  that  the  declarant  said  she 
knew  she  could  not  live  long,  and  that  declar- 
ant seemed  to  he  very  weak,  and  "had  to 
stop  between  her  talk."  The  dedaratlon  was 
reduced  to  writing,  and  signed.  It  contained 
these  statements:  "I  realize  that  I  must  die; 
that  I  am  mortally  wounded.  •  •  •  I 
say,  as  I  am  about  to  die,  that  George  Green 
shot  me."  AH  of  this  evidence  was. first  for 
the  court  to  hear  In  determining  the  admissi- 
bility of  the  declaration;  It  was  competent; 
it  was  uncontradicted;  and  Its  sufficiency 
was  such  as  to  satisfy  the  court  that  the  dec- 
laration should  be  admitted.  No  error  ap- 
pears In  the  ruling.  Glllett,  Ind.  &  OoL  Er.  t 
202. 

Appellant  also  urges  that  the  court  should 
have  excluded  from  the  jury  the  declarant's 
statement  as  to  her  sense  of  impending  death. 
After  the  court  had  decided  that  the  declara- 
tion as  to  the  slaying  and  the  slayer  was  ad- 
missible, the  jurOTS  were  entitled  to  knov 
all  of  the  circumstances  surrounding  the  de- 
clarant, In  order  to  determine  what  credit 
should  be  given  to  the  declaration.  Glllett, 
Ind.  &  Col.  Ev.  S  203. 

Appellant  further  objects  to  the  declara- 
tion because  It  does  not  fl*  the  date  of  the 
tragedy.   The  occasion  was  amply  identified. 

Appellant  was  permitted  to  prove  a  dying 
declaration  In  which  Mrs.  Green  stated  that 
Clara  Brown  was  the  person  who  shot  her. 
Appellant  offered  to  prove  statements,  made 
by  deceased  at  various  times  during  the  two 
weeks  she  languished  from  the  wound,  that 
were  contradictory  to  the  dying  declaration 
proved  by  the  state,  and  to  the  effect  that 
the  fatal  shot  was  fired  by  Clara  Brown. 
The  state  objected  because  the  preliminary 
pi  oof  showed  that  the  offered  statements 
were  neither  part  of  the  res  gestae  nor  dying 
declarations.  Appellant  was  entitled  to  this 
evidence  as  an  impeachment  of  the  dylos 
declaration  Introduced  by  the  state.  Gillett 
Ind.  &  Col.  Ev.  §  204; .  People  v.  Lawrence. 
21  Cal.  368;  State  v.  Lodge,  0  Houst.  5*2, 
33  Atl.  312;  Morelock  v.  State,  00  Tenn.  52& 
18  S.  W.  258;  Carver  v.  U.  S.,  104  U.  S. 
694,  17  Sup.  a.  228,  41  L.  Ed.  tj02;  10  Am. 
&  Eng.  Enc  Law  (2d  Ed.)  384.  Inasmuch  as 
a  defendant  has  no  opportunity  at  the  trial 
to  have  a  cross-examination  as  to  the  sub- 
ject-matter of  the  dying  dedaratitm.  It  wonid 
be  most  unjust  to  deprive  him  of  the  right 
of  Impeachment  by  contradlctMy  statements, 
and  the  right  would  be  lost  to  him  If  he  were 
required  to  lay  the  nsual  foundatlcm  for  that 
kind  of  impeachment.  But  the  state  claims 
that  appellant  had  the  benefit  of  the  contra- 
diction by  proving  the  dying  declaration  that 
inculpated  CUra  Brown.    That  dedaratlia 
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was  primary  and  direct  evidenoe  In  faTor  of 
appellant,  and  its  admission  was  not  at  all 
dependent  upon  the  Introdactlon  of  the  oth- 
er dying  declaration  by  the  state.  Tme,  the 
one  dying  dedaratlcm  contradicts  the  ether. 
Bnt  ttie  same  Is  troe  of  much  direct  evidenoe 
of  litigants.  And  the  fact  that  one  party  haa 
direct  evidence  that  Is  In  conflict  with  Ms 
adversary's  does  not  curtail  his  right  to  Ols- 
cmUt  his  adversary's  direct  evidence  by  fan-i 
peach  men  t 

Tlie  mortal  woond  was  Inflicted  vlth  alnil- 
let  from  a  unall-callber  revolver.  Horan,  the 
deceased's  father,  testified  that  he  did  not 
recognize  the  voice  of  the  person  who  called 
bifl  dansrbter  to  the  dew;  that  It  did  not 
sound  like  a  man's  volee^  nor  like  a  woman's, 
bnt  seemed  to  be  feigned.  In  her  dying  dec- 
laration Introduced  by  the  state,  Mrs.  Green 
said  ber  assailant  had  a  man's  bat  pulled 
down  over  the  eyes  and  wore  a.  long  ovov 
coat.  Appellant  after  introducing  tbe  dying 
declaration  that  named  Clara  Brown  as  the 
assassin,  offered  to  prove  that  Clara  Brown  a 
few  days  before  the  murder  took  a  small- 
caliber  revcdver  to  a  gunsmith  to  be  repaired; 
that  she  got  the  revolver  from  the  smith  on 
the  day  of  the  murder;  that  she  asked  the 
smith  If  the  revolver  was  In  perfect  r^ialr, 
and  muld  amap  a  cartridge  erery  time.  Ap- 
pellant offered  to  prove  by  a  neighbor  of 
caara  Brown  tbat  a.  few  da^  b^ore  the 
murder  Clara  Brown  said  to  the  witness  that 
she  was  Jealous  of  Charley  MItchem  and 
Lizzie  Qreen;  that  she  did  not  Intend  to  have 
Chaid^  MItchem  going  around  with  Lizzie 
Green;  that  she  would  kill  her,  and  tbat  tbe 
way  die  wonld  kill  her  would  be  to  fix  her- 
self up  to  look  Uke  a  man.  go  to  her  house 
after  dark,  call  her  out,  and  sboot  ber  when 
she  came  to  the  door;  that  about  7:15  o'clock 
on  the  evening  of  the  murder  witness  saw 
Clara  Brown  leave  her  house,  disguised  as  a 
man,  with  a  man's  hat  and  a  man's  overcoat 
on.  and  go  In  the  direction  of  the  home  of 
Uzzle  Green,  which  was  about  a  mile  from 
the  house  of  Clara  Brown.  Appellant  further 
otfered  to  prove  by  the  same  wttnesa  that  <m 
November  20, 1898,  the  day  after  the  asaanlt, 
Clara  Brown  said  to  ihe  witness  that  Uie  peiv 
son  who  shot  Ltezle  Green  did  not  get  her 
this  time,  bnt  would  the  next  The  tendency 
of  the  last  oftec  Is  to  prove  that  Clara  Brown, 
subsequent  to  the  shooting,  admitted  her 
guilt.  Sudi  evidence  is  not  admissible.  GO- 
lett  Ind.  &  CoL  Bv.  1 227;  Bonsall  v.  State,  36 
Ind.  460;  Jones  v.  State,  64  Ind.  478,  480. 
The  overt  acts  ot  Clara  Brown,  offered  to  be 
proven  by  the  gunsmith  and  tbe  neighbOT, 
were  admissible  In  enmectlon  with  the  evU 
dence  already  before  the  Jury,  The  state 
had  shown  tbat  the  shot  was  fired  fn»n  a 
small-caliber  revolver,  that  the  assassin  spoke 
In  an  assumed  voice  tbat  sounded  as  muc3i 
like  a  woman's  as  a  man's;  and  that  tbe  ae- 
sassfD  had  on  a  man's  attire,  including  a  long 
overcoat  The  dying  declaration  Introduced 
by  the  defense  was  direct  and  primary  evi- 


dence that  Clara  Brown  was  the  assassin. 

In  thie  state  of  the  evidence,  appellant  was 
oititled  to  prove  that  Clara  Brown  bad  had 
a  small-caliber  revolver  repaired,  and  that  it 
woM  received  Into  her  possession  shortly  be- 
ffwe  the  murder,  and  that  in  the  evenli^  aS 
the  tragic  day  she  was  seen  to  leave  her 
home,  disgnlied  as  a  man.  wearhig  a  man's 
hat  and  long  overcoat  and  go  in  tbe  direction 
of  lilnde  Green'a  What  Clara  Brown  said 
to  tiie  gunsmith  In  having  the  revolver  re* 
pabed  was  admlsirible  as  explanatory  of  that 
act  And,  although  threats  of  a  third  party 
against  the  deceased  are  not  competent  In  and 
of  themselves  (Jones  v.  State,  64  Ind.  478; 
Walker  v.  State,  102  Ind.  602,  1  N.  JB.  866), 
yet  there  being  evidence  pointing  directly  to 
COara  Brown  as  the  gtinty  person,  appellant 
should  have  been  permitted  to  show  that  she 
had  a  motive  and  tbe  disposition  to  commit 
the  crime.  Glllett  Ind.  &  OoL  Bv.  H  228,  276» 
278;  TJnderh.  Cr.  Sv.  S  832;  State  v.  Hawley, 
68  Oonn.  47,  27  AtL  417;  Com,  v.  Abbott  180 
Mass.  472;  Com.  v.  Trefethen,  187  Mass.  180, 
81  N.  E.  961.  24  li.  R,  A.  235;  State  v.  Davis. 
77  N.  G.  483;  Murphy  v.  State.  36  Tex:  Gr.  B. 
ai,  86  S.  W.  174;  Worth  v.  Railroad  Ca  (O. 
a)  61  Fed.  171;  Alexander  v.  IT.  S..  138  U.  8. 
363, 11  Sup^  Ct  8&a  36  L.  Bd.  954;  Insurance 
Co.  V.  Hllhnon.  146  U.  8.  28S.  12  Sup.  Ct  900. 
36  U  Ed.  706.  In  State  v.  Hawley  ft  was 
said:  "In  this  case  the  threat  was  not  an 
Isolated,  independent  transacdon.  On  tbe 
contrary,  it  was  a  link  In  a  chain  of  circum- 
stances which  the  counsel  for  the  accused 
might  with  propriety  claim  connected  Mrs. 
Hawley  with  the  crime  Itself."  The  court 
held  In  Com,  v.  Abbott:  **It  was  clearly  com- 
petent for  tbe  defendant  to  prove  that  he  did 
not  commit  the  murder,  by  showing  tbat  some 
other  person  did;  and,  as  one  step  towards 
that  he  had  a  right  to  prove  such  a  state 
of  111  feeling  on  the  part  of  the  husband,  ex- 
isting at  the  time  ot  the  homldde,  as  would 
furnish  him  with  a  motive  for  the  commis- 
sion of  the  crime."  In  Trefethen's  Case  the 
defense  was  Uiat  the  deceased  had  committed 
suicide  by  drowning.  The  evldmce  against 
the  defoidant  was  drcumstantlaL  There  was 
the  fact  of  deatii  by  drowning,  bnt  do  evidence 
of  a  strv^e  any  violence.  Hi^  ttiat 
the  declaration  (tf  deceased,  made  tbe  day  be- 
fore her  death,  that  tdie  Intended  to  drown 
herself,  was  admissible.  In  WorUi  v.  Rail- 
road Coh  the  Ihreate  (KC  ttiird  parties  to  do 
the  act  for  trtildi  the  defendant  was  sought 
to  be  hdd  liable  were  admitted.  "Tbe  posi- 
tion taken  by  the  defendant  on  the  trial  was 
that  tbe  train  bad  been  wrecked  through  the 
intentional  wrongdoing  of  a' third  party,  and 
to  sustain  this  defense  evidence  was  intro- 
duced tending  to  show  that  the  train  had 
beea  derailed  by  an  obstruction  in  the  frog; 
and,  to  prove  tbat  this  had  been  Intentionally 
placed  in  the  frog,  evidence  showing  the  posi- 
tion of  the  obstruction  was  given,  tending  to 
show  that  ft  required  human  agency  to  so 
place  It;  and  it  was  then  shown  tbst  Oere 
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liad  been  dlfflcolty  between  the  company  and 
penoDB  employed  In  repairing  the  track  lead- 
ing to  the  discharge  of  some  of  the  latter, 
thus  creating  ill  feeling  tovardB  the  company; 
that  two  of  the  persona  discharged  bad  made 
the  threats  admitted  In  erldence  Aortly  be* 
fore  the  accident  and  that  on  the  eTening  of 
the  accident  four  persons  bad  been  seen  on 
the  track  close  to  the  place  where  the  train 
was  derailed,  who  acted  Bosplclously;  and 
upon  these  facts,  thus  linked  togetha*.  the 
company  rested  this  defense.  If  evidence  of 
tbe  other  facts  In  this  chain  of  circumstances 
was  admissible  (and  the  contrary  Is  not  con- 
tended), DO  good  ground  is  percelTed  wby 
t3ie  fact  of  the  threats  made  should  alooe  be 
«cluded.  It  is  tbe  fact  that  the  threats  were 
made  that  was  proven,  and  why  this  fact 
could  not  be  proved,  as  well  as  any  and  all 
other  &cta  bearing  upon  the  question,  Is  not 
made  apparent"  From  Alexander  v.  U.  S.; 
"GTldence  was  admitted  tending  to  show 
that  Mrs.  House  and  Steodmnn  had  been  seen 
Id  conference  the  day  before,  and  that  the 
general  impression  In  tbe  neighborhood  at  the 
time  was  that  tbey  bad  gone  off  together. 
House  and  his  friends  had  armed  themselves 
with  guns  and  pistole,  and  had  ridden  through 
tbe  country  hunting  for  them,  under  the  be- 
lief that  they  were  hiding  together  In  the 
neighborhood,  or  had  fled  the  country  togeth- 
er. Now,  if  evidence  was  admitted  to  show 
that  House  had  armed  himself,  and  was  bunt- 
ing for  Steadman  under  tbe  ImprMSlon  that 
the  latter  had  eloped  with  his  wife,  and  was 
secreting  himself  In  tUat  vicinity.  It  is  difficult 
to  see  upon  what  principle  his  threats  in  that 
connection  were  excluded.  Accepting  the  the- 
ory of  tbe  government  that  mere  threats;  un- 
accompanied by  acts  of  a  threatening  nature, 
were  irrelevant  to  the  question  of  defendant's 
guilt  it  Is  not  easy  to  understand  bow  the 
acts  tbemselves  could  be  made  pertinent  with- 
out testimony  tending  to  show  the  reason  wby 
House  had  armed  himself,  and.  with  other 
parties,  was  scouring  the  country  for  Stead- 
man.  Their  statements  in  that  connection 
would  be  clearly  illustrative  of  tbe  act  in 
qnestlon,  and  a  part  of  the  res  geetee."  In 
Insurance  Ca  v.  Hillmon  It  was  said:  "A. 
mAo's  state  of  mind  or  feeling  can  only  be 
manifested  to  others  by  countenance,  attitude, 
or  gesture,  or  by  sounds  or  words,  spoken  or 
written.  The  nature  of  the  fact  to  be  proved 
la  the  same,  and  evidence  of  its  proper  tokens 
is  equally  competent  to  prove  it  whether  ex- 
pressed by  aspect  or  conduct  by  voice  or  pen. 
When  the  Intention  to  be  proved  is  Important 
mily  as  qualifying  an  act  its  connection  with 
that  act  must  be  shown,  in  order  to  warrant 
tbe  admission  of  declarations  of  tbe  Intention. 
But  whenever  the  intention  is  of  itself  a  dis- 
tinct and  material  fact  in  a  chain  oC  circum- 
stances, It  may  be  proved  by  contemporan^ 
ous  oral  or  written  declarations  of  the  party."* 
The  holdings  In  these  cases  accord  with  the 
fundamental  rules  that  an  accuspd  person 
must  be  proven  guilty  beyond  a  reasonable 


donbt  and  that  If  ttiere  It  any  reasuiabli 

hypotbesls  consistent  with  the  Innocence  oC 
tbe  defendant  the  jury  should  acquit 

Appellant  further  complains  of  tbe  refosal 
of  tbe  court  to  permit  a  witness  to  testify 
as  an  expert  In  relation  to  tbe  quantity  and 
quality  of  the  light  of  tbe  moon  on  the  Dight 
of  the  tragedy.  It  wu  proper  to  show  the 
phase  of  the  moon  and  the  condition  of  the 
atmosphere  as  facta,  bnt  an  oplniim  as  to  the 
quantity  and  qnalltr  ot  the  light  was  not  a 
mbject  for  export  testimony.  Jadgmeot  r»> 
versed,  and  cause  remanded  for  a  new  trial 


(ZS  Ind.  JLr->.  M 
CmCAQO  &  B.  L  a  CO.  V.  GRIMM.i 

(Appellate  Coort  of  Indiana.    May  2»,  19O0.) 

CARRIERS— NEQLIGBNCB— PROXIMATE  CAUS&- 
PlNDlNQS  OF  FACTS  — CONSISTENCT  WITH 
VERDICT— BVlDENCn  — INSTRUCTIONS  —  EX- 
PERT TESTIMONY. 

1.  Whether  the  operation  of  a  railwaj  tnin 
with  the  locomotive  in  its  rear  was  negligence 
entitliDg  a  passenger  to  recover,  who  vas  in- 
jured ID  a  collision  with  a  horse  on  the  track, 
is  for  the  jiiry. 

2.  Tbe  negligence  of  a  railway  compaoy  ia 
operating  a  train  with  tbe  locomotive  in  iu 
rear  was  the  proximate  cause  of  injuries  ew 
toined  by  a  passenger,  who  was  thrown  ag&iDst 
an  object  in  the  car  when  the  train  collided 
with  a  horse  on  the  traclt.  since  the  coiue- 
quences  of  so  running  were  not  so  unnatDrtl 
or  unusual  that  they  could  not  havo  been  fore- 
seen. 

3.  The  findings  of  ■  Jury  were  that  a  train 
was  running  slowly  over  a  safe  track,  with  safe 
cars  and  locomotive,  all  properly  equipped,  the 
road  securely  fenced,  and  crews  at  their  posta 
and  on  the  lookout;  and  a  horse  soddenlr 
sprang  on  the  track  so  near  the  train  that  it 
was  impossible  to  avoid  the  collision  JihiA 
resulted,  though  proper  effort  was  made.  It 
appeared  from  the  evidence  that  animala  were 
frequentiy  found  on  the  track  before  the  aed- 
dtiot,  and  that  the  train  was  being  run  back' 
ward,  with  a  li^ht  caboose  on  the  front  vfaich 
method  of  runniDg  a  train  usually  resulted  in 
derailment  in  case  of  coiUsioos.  Beld,  that 
such  findings  were  not  in  irreconcilable  coo- 
flict  with  a  verdict  awarding  plaintiff  damagei 
for  injuries  sustained  in  wach  collision. 

4.  Where  a  passenger  suing  for  injnriei 
caused  by  derailment  of  the  tram  in  whidi  be 
Is  riding  proves  that  he  was  not  negligent  the 
burden  Is  then  on  defendant  to  prove  that  the 
derailment  was  not  due  to  Its  negligence. 

5.  Evidence  that  a  train  was  running  from 
12  to  20  miles  an  bonr  on  a  track  where  hanei 
were  frequentiy  seen,  with  the  locomotive  with 
its  front  end  to  the  rear  of  the  last  car,  pssh- 
ing  the  train,  which  method  of  running  waa, 
in  the  opinion  of  experts,  dangerous,  and  the 
engine  could  have  beenjplaced  at  the  front  end 
in  a  few  minutes.  Is  snCBdeot  to  support  a  ver- 
dlct  for  a  passengn  who  was  injured  In  a  cot 
lision  of  the  trsln  with  a  horse  on  the  track. 

6.  On  a  trial  for  Injuries  sustained  by  a 
railway  passenger  In  a  collision,  the  teatlmonr 
of  experienced  railroad  men  as  to  tiie  danger 
of  running  trains  backward  waa  admissible 
as  expert  testimony. 

7.  Is  an  action  for  Injuries  to  a  passenger  iu 
a  coUirion  with  stock  on  the  track  while  tbe 
train  was  being  run  with  the  eninne  at  the 
rear,  where  tbe  company's  witness  had  testlfln 
that  the  engine  could  only  be  turned  with  gRSt 
difficulty  and  loss  of  timfc  evidence  that  It  bis 
been  done  many  times  before,  and  wu  set 
difficult,  waa  admissible  In  csAtBttaL 
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8.  In  an  actfon  hy  a  psssenger  for  Injuries 
cftosed  by  derailment  of  the  train  on  which  be 
was  riding,  caused  by  a  collision  with  a  horse 
on  the  track  while  the  train  was  ruoning  back- 
ward, where  defendant  introduced  evidence  as 
to  proper  precantionB  }Mng  taken  to  prerent 
animals  from  getting  on  the  track,  for  the  pur- 
pose of  overcoming  the  presumption  of  negli- 
gence in  running  backward,  evidence  is  admis- 
sible in  rebuttal  that  animals  were  often  found 
on  the  track. 

9.  An  instruction  that  the  undertaking  of  a 
railway  company  la  to  carry  passengers  safely 
to  tlieir  destination  was  not  misleaaing  when 
tal»n  in  oonnectltHi  with  an  instruction  that 
the  greatest  degree  of  care  is  that  consistent 
with  the  mode  of  trans^ration,  and  not  the 
utmost  degree  of  care  which  the  mind  can  con- 
ceive. 

Appeal  from  circuit  court,  Clay  county;  S. 
If.  McGregor,  Judge- 
Action  by  Daniel  Grimm  against  the  Chi- 
cago &  Eastern  Illinois  Railroad  Company. 
From  a  judgment  in  favor  of  plalntift,  de- 
fendant ap{>ealB.  AfBrmed. 

George  A.  Knight,  fox  appellant  S.  D. 
Coffey,  fat  appellee. 

COMSTOCK,  3.  Tbe  complaint  in  this 
canse  was  in  two  paragraphs.  The  first  par* 
agrapb,  omitting  its  formal  parts,  avers  that 
on  the  IMh  day  of  Noyember,  1897,  and  for 
a  long  time  prior  therett^  the  defendant  had 
been  In  the  bnslneu  of  a  common  carrier  and 
transporting  pasBengem  for  hire  over  ItM  rail- 
road from  the  city  of  BraaU  to  said  coal  mine 
known  u  **Standard  Block  Goal  Gcmipany,'* 
and  to  retnm  therefrom  to  the  city  of  nraxU; 
that  Ob  said  day  the  defepdant  undertook 
and  agreed  with  the  plaintiff,  for  a  reasonable 
comitensation  theretofore  paid  by  him  to  said 
defendant,  to  safely  carry  and  transport  the 
plaintiff  from  said  city  of  Bxazil  to  the  said 
Standard  Coal  Company  mine  and  return  In 
good  and  comfortable  cars;  that,  porsnant  to 
said  agreement  and  undertaking,  the  said 
plaintiff  entered  the  cars  of  said  defendant  at 
the  said  dty  of  Brazil,  and  was  safely  carried 
and  transported  therefrom  to  the  said  mine, 
but  the  plaintiff  alleges  that  said  defendant 
did  not  keep  its  agieemwt  and  imdertaklng 
to  safely  carry  and  transport  the  plaintiff 
from  said  mine  back  to  the  said  city  of  Bra- 
all  In  good  comfortable  oars  but  failed  there- 
in in  this,  to  wit.  that  the  plaintiff  entered 
the  cars  of  said  defendant  at  said  mine 
known  as  "Standard  Blo(&  Goal  Company" 
for  the  purpose  of  being  carried  and  trans- 
ported from  said  mine  to  the  city  of  Bnudl, 
where  he  resided,  which  car  was  In  a  train 
of  cars  consisting  of  dght  cars;  that,  Instead 
of  hitching  the  oiglne  by  which  said  cars 
and  train  were  to  be  moved  to  the  front  of 
said  train,  so  that  the  mgineer  might  and 
could  see  and  observe  anyobstructlons  on  the 
railroad  track  of  defendant,  and  check  said 
train  In  time  to  prevent  and  avoid  a  collision 
with  such  obstruction.  It  negligently  and 
carelessly  attached  said  engine  to  the  rear 
of  said  train,  and  carelessly  and  negligently 
mn  said  train  backward  at  a  rapid  rate  ^ 
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speed,  to  wit,  near  20  mUes  per  hour;  that 
while  so  running  said  train  badward  the 
engineer  in  charge  of  said  engine  was  unaUe 
to  see  and  observe  obstructions  on  said  track 
in  time  to  ai^Id  collision  therewttb,  and  by 
reason  of  the  fact  that  the  cars  were  not  pre- 
ceded 1^  an  «iglne  they  were  liable  to  be 
derailed  upon  coming  in  contact  with  any  ob- 
sttuctlon  on  said  track;  that  while  thus 
negligently  and  carelessly  running  said  train 
backward  at  a  Bi>eed  4tf  near  20  milM  per 
hour  the  same  came  In  contact  with  a  horse 
on  said  track,  by  reason  at  which  the  cars 
ahead  of  him  were  dialled,  and  thrown  from 
the  track,  causing  the  other  can  to  Jam  to- 
gether with  great  fttrce,  and  throw  him 
against  some  object  In  said  car,  atrlkln?  him 
In  the  small  of  the  back  and  side,  whereby 
he  received  the  Injuries  complained  of.  The 
acts  of  negligence  charged  in  tiie  aeomd  par- 
agraph are  substantially  the  same  as  those 
set  out  In  the  first  A  demnrrw  was  overruled 
to  each  paragraph,  and  the  cause  put  at  issue 
g^ral  dealal.  A  trial  resulted  iu  a  gen- 
eral verdict  In  favw  of  appdlee  for  91.488. 
With  the  gen«al  verdict  answers  to  Inter- 
rogatories were  returned.  The  errors  assign- 
ed are:  (X)  The  overruling  at  appellant's  de- 
murrer to  each  paragraiA  of  the  comi^Int; 
(St)  tlie  oTemillng  of  ai^ellant^  motion  for 
judgment  In  its  favor  on  the  answers  of  the 
Jury  to  Interrogatories  notwithstanding  the 
gmeral  verdict;  ^  ovrarullng  amidlant's 
motion  for  a  new  tttel. 

Counsd  for  appellant  contend  that  the  com- 
plabtt  is  In  tort;,  for  appeltee,  that  It  is  In 
conlzact  Conceding,  without  deciding,  that 
it  Is  In  tort  it  will  be  so  treated  in  this  opin- 
ion. It  Is  urged  dgainst  the  complfdnt:  (1) 
That  no  actionable  negligence  Is  charged;  <2) 
that  the  acts  of  negligence  attempted  to  be 
chafed  are  not  shown  to  be  the  proximate 
cause  of  appeUee's  injury.  We  would  not 
be  warranted  in  holding  as  a  matter  of  law 
that  the  operating  of  a  traha  ot  cars  as  avei^ 
red  In  the  complaint  was  not  negligence.  It 
was  a  question,  in  our'o^lon.  to  be  submit- 
ted to  the  jury,  vmAer  proper  Instructions. 
As  aald  by  the  supreme  court  In  Railroad  Oo. 
V.  Krapf,  148  Ind.  66K,  86  N,  B.  003:  **It  la 
not  necessary  In  such  a  complaint  to  recite 
all  the  facts  and  etrenmstanees  that  may 
tend  to  show  that  the  act  complained  of  was 
negligent  It  settled  by  the  dedslens  of 
this  court  that  a  complaint  charging  the  de- 
fendant with  an  act  injurious  to  plaintiff, 
with  a  general  all^tim  ot  n^lgence  In  tbe 
performance  of  the  act  is  sufficient  to  with- 
stand a  demurrer  to  the  complaint  for  want 
ot  Buffldeat  fiuita;  and  that  under  such  al- 
l^tlon  any  evidence  tending  to  show  that 
the  act  was  neg^lgenUy  done  may  be  admit- 
ted; otherwise,  the  evidence  would  have  to 
be  pleaded  Instead  ot  the  facts."  Upon  the 
subject  of  proximate  cause  tbe  supreme 
court  in  Railway  Ca  r.  Lucas.  110  Ind.  001. 
21  N.  E.  071.  6  L.  R.  A  107,  says:  **It  is  not 
neccssscy  that  predsdy  sudt  an  accident  as 
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actually  occurred  might  be  anticipated,  for 
there  la  liability  if  It  wns  probable  that  Bome 
Injury  might  result  from  a  negligent  breach 
of  duty.  We  hare  disposed  of  the  argument 
of  appellant  which  asserts  that  the  negli- 
gence attributed  to  It  was  not  the  proximate 
ca.U8e  of  appellee's  Injury  In  what  we  have 
said;  for,  as  the  authorities  all  declare,  If 
the  injury  resulted  from  the  negligent  act  of 
defendant,  that  act  will  be  deemed  the  proxi- 
mate cause,  unless  the  consequences  were 
so  immaterial  and  unusual  that  they  could 
not  have  been  foreseen  and  provided  against 
by  the  highest  practicable  care.  The  author- 
ities we  have  cited  declare  the  doctrine  we 
hare  stated,  as  do  those  which  follow,  and 
many  others.  Blsh.  Nonc<mt  Law,  §§  46, 
457;  Whart.  Neg.  (2d  Ed.)  g  77."  The  conse- 
quences following  the  running  of  the  train 
with  the  locomoUre  in  its  rear,  as  averred 
In  the  complaint,  were  not  so  Immaterial  or 
unusual  that  they  could  not  have  been  fore- 
seen. The  objections  to  the  complaint  are 
not  well  taken. 

Oonnsel  for  appellant  next  contend  that  the 
court  erred  In  refusing  to  render  Judgment 
in  Its  favor  on  the  answers  of  the  jury  to 
the  special  Interrogatories  notwithstanding 
the  general  vetdlct  upon  the  following 
grounds:  (1)  The  special  flndtngs  of  fact  do 
not  show  tliat  the  negligence  charged  In  the 
complaint  was  the  proximate  cause  of  ap- 
pellee's injuiy;  (2)  because  they  show  that 
appellant  exercised  the  highest .  degree  of 
practicable  care  to  guard  aroellee  against  in- 
Jury;  (S)  because  the  collision  with  the  horse 
was  unavoidable.  The  special  facts  found 
show:  The  train  was  runnii^  at  the  speed 
of  12  miles  an  hour,  over'  a  safe  track  and 
roadbed,  with  safe  cars  and  locomotive,  all 
properly  equipped.  That  the  road  was  se- 
cure fenced,  with  good  cattle  guards  at 
lilghway  crossings,  and  wing  fences  thereat; 
with  a  competent  and  careful  engineer;  with 
engineer  and  fireman  at  their  posts,  looking 
ahead  tor  signals;  with  conductor  standing 
on  steps  at  one  aide  on  front  end  of  caboose, 
and  with  a  brakeman  standing  on  steps  at 
the  other  aide  on  front  end  of  caboose,  both 
provided  with  lanterns  to  signal  engineer  In 
case  of  dangw;  a  brakeman  atandtng  at 
fbe  brake  on  platfonn  at  front  end  of  ca- 
boose,—all  three  of  these  In  a  position  to  see 
ahead,  and  all  watching  for  dangers  ahead. 
That  It  was  light  enough  to  see  200  or  SOO 
feet  ahead  of  tbe  train.  That  a  horse  sud- 
denly sprang  i^n  the  track  15  or  20  feet  In 
front  of.  the  caboose.  Just  Inside  the  right 
of  way  at  highway  crossing.  '  That  promptly 
signals  were  given  to  engineer,  but  It  was 
Impossible  to  stop  the  train  and  arold  the 
colUdon  by  anything  the  engineer  could  have 
done.  The  collision  occurred  with  the  horse. 
Three  cars  were  derailed.  That  aj^ellee  had 
frequently  ridden  on  said  train,  and  knew 
how  it  was  run  and  t^erated.  That  the  col- 
lision with  the  horse  was  the  cause  of  the 
derailment,  and  that  the  collision  was  nn- 


avoidable.  That  the  engineer  and  tmkeman 
used  every  etfort  to  stop  the  train  after  the 
horse  sprang  upon  the  track.  That  the  tra'o 
was  a  miners*  train,  composed  of  box  cars. 
That  the  colllslcm  occurred,  not  on  main  line, 
but  on  a  switch  or  lateral  branch  known  ss 
"CaseyvlUe  Brandi."  That  said  train  could 
not  be  stopped  in  time  to  avoid  colUslon,  and 
that  the  horse  was  not  observed  until  he 
sprang  upon  the  track.  Answers  of  the  Jury 
to  Interrogatories  will  overthrow  the  general 
verdict  only  when  there  Is  such  an  antago- 
nism upon  the  face  of  the  record  as  is  beyond 
the  possibility  of  being  removed  any  evi- 
dence legitimately  admissible  under  the  Is-' 
sues  In  the  cause.  Railroad  Oo.  v.  Lewis,  119 
Ind.  218,  21  N.  E.  660;  S^Kmhaur  v.  Malloy, 
21  Ind.  App.  300,  52  N.  E.  2A6,  and  aatbori- 
ties  there  cited.  Every  presumption  Is  In- 
dulged In  favor  of  the  general  verdict  It  im- 
plies that  the  jury  found  every  tact  charged 
In  the  complaint  to  entitle  appellee  to  recov- 
er, and  that  every  ^ense  set  up  to  defeat  a 
recoveiy  of  the  plalnUfC  was  found  agahist 
the  defendant 

Is  the  spectol  finding  of  facts  Irreconcil- 
ably In  conflict  with  the  general  verdict?  It 
is  shown  by  the  evidence  that  cattle  and 
horses  were  frequently,  before  the  accident 
found  on  the  track  over  which  appellant  ran 
Its  train,  and  that  the  men  on  more  than  one 
occasion  stopped  the  train  to  drive  them  off. 
When  appellee  was  Injured,  appellant's  train 
was  being  run  backward  at  the  rate  of  12 
miles  sn  hour,  with  a  light  caboose  on  the 
tmnt.  It  was  shown  by  the  testimony  that 
a  train  run  in  this  manner  would  be  derail- 
ed in  nine  instances  out  of  ten  if  it  came  hi 
contact  wlttL  an  obstruction  on  the  track. 
This  evidence  removes  any  apparent  conflict 
in  the  general  verdict  and  the  answers  to  tbe 
Interrogatories  as  to  the  proximate  cause  of 
appellee's  Injury. 

As  to  the  second  reason  given  for  Judgment 
on  tlie  answers  to  Interrogatories,  It  Is  prop- 
er to  say  that  the  negligence  charged  is  the 
running  of  a  train  backward  at  a  rai^d  rate 
of  speed,  so  that  the  engineer  was  unable  to 
Bee  an  obstructltm  on  the  track  In  time  to  stop 
the  train,  and  avoid  the  same;  and  that  tbe 
train  \ras  liable  to  be  derailed  by  reason  of 
the  light  car  coming  In  contact  with  obstruc- 
tions. It  may  be  conceded  that  tiie  colli* 
8i<m  with  the  horse  was  unavoidable  under 
the  circnmstances,  but  that  was  not  suffi- 
dent  It  only  devolves  upon  a  passenger  to 
show  that  he  was  Injured  without  fault  on 
his  part  The  law  then  presumes  negligence 
upon  the  part  of  tbe  carrier,  and  It  is  for 
the  carrier  to  remove  this  presumption.  In 
discussing  the  actlcm  of  tbe  court  In  overrid- 
ing the  motion  for  a  new  trial,  it  Is  dalmed 
by  counsel  for  aKiellant  that  the  verdict  Ib 
contrary  to  the  evidence.  Is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  Ian-. 
Tbe  eridence  discloses  that  at  the  time  of 
the  accident  the  train  was  made  up  of  a  ca- 
boose. In  front  tfC  seven  box  or  teight  cars. 
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In  wUcb  fnhii-300  to  400  panengers  (miners) 
were  rldlag;  and  the  locoinoUre  was  attach- 
ed with  Its  front  end  to  the  rear  of  the  last 
car,  poatalng  the  train.  It  was  mnnlng  at 
the  rate  at  tnm  12  to  20  mUea  an  hour,  over 
a  trade  oo  which  horses  bad  been  frequently 
seen.  The  engine  could  hare  been  placed 
at  Hie  front  end  of  the  train  at  the  loss  of  a 
tew  minntes*  time.  In  ttie  <«lnlon  of  ex- 
perts. It  was  dangeroos  to  ran  the  train  In 
this  manner.  DnallmeDt  was  Ukely  to  oc- 
cur If  the  caboose  came  In  contact  with  an 
obatmetlfm.  It  was  the  Hatj  of  the  railroad 
to  nse  the  highest  degree  of  practicable  care 
to  preTent  Injury.  Railway  Oo.  t.  Lucas,  8l^ 
pra.  The  evidence  shows  that  it  tailed  to  do 
this.  It  follows  that  the  verdict  Is  snstalned 
1^  the  erldKic^  and  Is  not  contrary  to  law. 

The  admission  of  c«taln  testimony  Is  al- 
so  made  a  rrason  for  a  new  trial.  Appellant 
objected  to  each  of  the  following  qoestfras 
pn^onnded  to  John  Davis,  a  witness  fiir  ap- 
pellee: **Yon  may  stiUe  to  the  Jury  what 
difference  there  la.  if  any,  as  to  the  safety  of 
mnnlng  a  train  baclcward  or  forward.*'  An- 
swer: "Why.  there  la  a  difference  in  mn- 
nlng a  train  forward  and  badcward;  that  Is, 
wltti  the  locomotlTe  In  the  rear."  Question: 
"I'll  ask  yon  to  state  to  the  jury  what  effect 
a  heavy  engine  has,  as  to  the  question  of  its 
weight,  aa  to  Ito  being  calculated  to  destroy 
any  object  on  the  track."  Answer:  "Why, 
a  heavy  engine  Is  more  liable  to  destroy  any- 
thing by  cnttli^  It  up,  and  not  derailing  the 
engine."  The  following  qoeatlon  waa  asked 
said  witness:  '*int  ask  yon  to  state  to  the 
jury  as  an  opnt  at  what  rate  of  speed  It 
vnmld  be  safe  fw  a  train  carrying  passmgers 
to  run  ba<Anrard.*'  Answer;  "That  would  be 
a  hard  question  ftnr  me  to  detumine  as  an 
expert,  aa  they  clahn  my  opinion  Is.  It  would 
not  be  safe  to  run  a  train  I»ckward  at  aU 
with  passengers."  Appellant  also  objected  to 
eaclh  of  the  following  questions  propounded 
to  W.  W.  Lathrop,  a  witness  for  appellee; 
"What  la  there.  If  anything,  as  to  the  weight 
of  the  engine  affecting  the  safety  of  the 
train?'  Answer:  "It  has.  Too  take  the  lo- 
comotive engines,  the  standard  engines  tbey 
are  using  now,  and  these  big  engines  are 
macsh  heavier  than  the  standard  oigines. 
The  wdght  of  them  la  far  superior  to  the 
weight  of  a  car.  In  striking  any  object  It 
would  have  a  tendency  to  throw  It  off  the 
track,  where  otherwise  It  would  go  under.** 
Also  the  foUowing:  "What  tendencr,  if  any, 
would  it  have  to  ptdverlae  any  object  which 
was  staruck  on  the  track?"  Answw:  "It 
would  have  more  tendoicy  to  crush  the  great- 
er the  weight  of  course."  Also  the  follow- 
ing: "What  wonld  likely  be  the  result  of 
striking  a  hws^  the  cars  beliv  backed,  the 
engine  at  the  rear  end  of  the  train  being 
ran  backward?  What  would  probably  be  the 
result  of  strlktog  a  horse?"  Answer:  "31y 
opinion  would  be,  nine  times  out  at  tea  yon 
would  knock  toe  tiorse  on  the  track,  and  you 
would  run  onto  it"   '^Derail  the  ears?" 


"Yes."  These  questions  were  objected  to^ 
and  grounds  of  objection  stoted  at  the  proper 
time,  and  exertions  taken.  It  is  Insisted 
that  this  testimony  was  Inadmissible  because 
it  "did  not  r^te  to  any  question  of  art 
sdOKe,  skill,  or  trade,  but  was  purely  specu- 
lative and  conjectural."  In  this  dalm  coun- 
sel are  to  emv.  Mr.  Begets,  to  hia  Bxpert 
Testlmcmy  (page  286,  |  101),  sf^;  "Any  oc- 
perienced  railroad  man  who  has  made  a  busi- 
ness of  the  running  and  management  ot  Tai^ 
roads  is  as  fairly  an  expert  as  <me  skilled 
In  any  other  art  &nd  he  may  give  testimony 
as  an  expert  to  questions  of  railroad  man- 
agemoit  The  mnnlng  and  management  of 
railroads  is  so  fhr  an  art  outside  ot  the  knowl- 
ec^  and  experioice  of  wdlnary  persons  as 
to  render  the  opinion  of  persona  skilled  there- 
in admissible  to  evidence."  Baltway  Co.  v. 
Frawley,  110  Ind.  18, 9  N.  B.  594.  The  wit- 
nesses referred  to  were  expwlenced  railroad 
men.  No  question  was  raised  as  to  their 
qnaUflcatlons  to  testify,  niey  testlfled  that 
ft  was  much  more  dangerous  to  run  a  trato 
of  cars  In  fnmt  of  an  o^^e  than  with  the 
eni^ne  In  front  of  the  cats.  They  gave  their 
reasfou  for  the  opinion  expressed.  They  ex- 
pressed the  optolon  that  a  car  coming  In  con- 
tact with  a  horse,  the  oiglne  being  In  the 
rear  of  tiie  train,  is  likely  to  knock  It  down 
on  the  ttack,  where  the  cars  will  run  over  It 
and  in  most  Instances  result  to  the  derailing 
of  the  can;  while.  If  the  animal  is  stmck  by 
the  engine,  it  Is  likely  to  be  thrown  from  the 
track,  or,  by  reason  of  the  greater  w^ht  of 
the  engine,  to  be  cut  or  pnlrerised.  so  that 
the  cars  will  pass  over  It  without  b^g  de- 
railed. The  testimony  was  competent  Ooop- 
&  V.  Railroad  Co.,  44  Iowa,  140;  Railway 
Go.  V.  Hale,  93  Ind.  78;  New  York,  C  & 
St  L.  By.  Co.  V.  Qrand  Rapids  &  L  B.  Co.. 
116  Ind.  6a  15  N.  E.  182;  Railway  Co.  v. 
Donnegan,  111  Ind.  179,  12  N.  B.  163.  -The 
reasons  of  the  opinion  ent»toined  by  these 
witnesses  were  competent  It  was  tor  the 
jury  to  detnmlne  Uidr  weight 

Appellant  objected  to  certain  questions  pro- 
imunded  upon  cross-examination  to  witaesses 
tor  and  employes  of  appellant,— Eldrldge,  Mil- 
ler, and  (VDeU.  The  action  of  the  court  Is 
made  as  to  each  witness  a  reason  tor  a  new- 
trial.  The  appellant  objected  to  each  of  the 
following-  questions  asked  J.  T.  Eldrldge,  a 
witaess  for  appellant  on  his  eross-examlna- 
Unat  "7on  have  frequently  crane  down  wlto 
the  engine  to  front  have  yon  not7'  *^es,  I 
have  seen  them  come  dovm  that  way." 
**How  frequently  have  yon  seen  It  done? 
How  many  times?"  '1  have  seen  It  done  sev- 
eral times  years  ago."  Also  each  of  the  fol- 
lowing questicms  asked  Albert  B.  Miller,  a 
wltoess  for  appellee,  on  his  cross-examination: 
"Did  you  vree  see  ttiat  engine  come  back- 
ward from  Goal  Bluff  down  to  Brazil  f  Also 
the  following:  "You  have  seen  that  train 
come  down  from  the  east  end  of  the  switch 
with  the  engine  In  front  have  you  not?" 
The  witness  answered,  "Tes.*'  Also  the  fol- 
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lowing:  "Wlien  they  came  trom  Coal  Bluff 
to  Brazil  they  put  the  eifglne  In  the  rear,  did 
they  not?'  The  witness  answered,  *^eii," 
Also  the  following:  "How  did  yon  get 
around  It  on  that  occasion?  You  say  you 
never  saw  It  come  backed  down  to  Brazil." 
The  witness  answered:  "We  pull  the  train 
down  to  ma  arouod  on  another  track,  and 
theaD  ahoTe  the  trains  out,  and  come  around 
on  the  other  end,  and  hitch  on,  and  then  the 
engine  would  be  ahead  In  coming  to  Brazil." 
Also  the  following:  "Had  there  been  any 
trouble  about  that?'*  Witness  answered,  "Not 
that  I  know  ot"  Also  each  of  the  following 
questions  asked  G.  B.  O'Dell:  "There  has 
been  no  change  In  the  tracks  since  the  ac- 
cident occurred?"  "Xo  change  ta  the  tracks." 
"Hare  yon  not  seen  the  train  made  up  that 
way  frequently?"  "Yes."  It  Is  uiged  that 
these  questions  were  not  proper  unless  they 
were  limited  to  a  time  at  and  before  the  ac- 
cident, and  that  they  were  without  the  issues 
in  the  cause,  the  question  being  whether  the 
train  at  the  time  of  the  accident  was  belog 
run,  under  all  the  circumstances,  with  care 
and  skill,  or  in  a  negligent  manner.  It  is 
further  insisted  that  they  were  not  proper 
cross-examination.  The  testimony  In  chief 
of  these  witnesses  was  calculated  -to  leave 
upon  the  minds  of  the  Jury  the  impression 
tliat  It  was  necessary  to  run  the  train  from 
the  east  end  of  the  Caseyvllle  Branch  of  the 
appellant's  road  to  Coal  Blnff  backward,  be- 
cause there  was  no  turntable  out  of  Brazil 
f(B  which  the  engine  could  be  turned,  and 
oecause  the  engine,  if  It  came  Into  Coal  Bluff 
In  front  of  the  train,  could  not  be  gotten  in 
front  as  the  train  came  from  that  point  to 
Brazil.  The  evidence  sought  by  the  question 
objected  to  tended  to  show  that  It  was  not 
difficult  to  bring  the  train  with  the  engine 
in  front  to  Goal  Bluff,  and  no  difficulty  at 
Coal.Blutr  in  clianging  the  engine  so  as  to 
bring  It  to  Brazil  In  front.  Manifestly,  the 
purpose  of  placing  the  engine  at  the  rear  of 
the  train  at  the  east  end  of  the  Caseyvllle 
Branch  was  to  save  the  time  at  Coal  Bluff 
necessary  to  change  the  engine  to  the  other 
end  of  the  train  before  starting  from  that 
point  for  Brazil.  Over  tbe  objection  of  ap- 
pellant, Henry  Develln,  a  witness  for  appel- 
lant, was  permitted,  in  zebnttaJ,  to  answer 
the  following  questiims:  "Ton  may  tell  the 
jury  how  freqo^tly,  If  at  all,  you  have  seen 
stock  on  the  railroad  in  the  vicinity  of  this 
collision."  The  witness  answered:  "Just 
east  of  there.  I  don't  recollect  of  seeing  any 
just  at  that  crossing  when  tbe  wreck  oc- 
curred, but  somewhere  between  tliat  place 
and  where  Z  got  on  at  No.  11  I  saw  stock 
frequently."  The  objection  made  was  that 
plaintiff  went  Into  this  subject  in  his  ex- 
amination in  chief,  and  because  it  is  not  prop- 
er rebutting  testimony,  and  Irecause  the  ques- 
tion does  not  fix  the  time  prior  to  tbe  accl- 
dmt.  Also  the  following:  "Ton  may  tell  if 
yon  know  anything  as  to  the  trainmen  seeing 
them.**  The  witness  answored,  "My  impres* 


slon  is,  they  knew  of  It**  The  court  ntndk 
out  the  answer.  The  following  was  also  pro- 
pounded: "I  want  you  to  state  to  the  jury 
whne  the  miners'  train  was  left  after  the 
miners  were  taken  to  their  work  iu  tbe 
mines."  Also  the  following:  "Does  the  en- 
gine remain  at  the  mines,  or  does  It  leave?" 
"What  trouble  is  there,  if  any,  In  hitching 
to  tlie  west  end  of  the  train  at  the  east  end 
of  tbe  sw^Itch?"  The  witness  answered,  "No 
trouble  at  aU.  that  I  know  of."  The  follow- 
ing: "If  there  Is  any  means  there  of  chang- 
ing the  engine,  or  hitching  it  on  the  otber 
end  to  pull  the  train  down  with  the  engine 
in  front,  state  how  that  is  done."  The  wit- 
ness answered:  "There  were  two  switches 
there;  one  on  either  side  of  the  main  switch 
that  goes  to  Caseyvllle.  The  length  ot  the 
switches,  I  judge,  is  about  a  quarter  of  a 
mile."  This  answer  was  followed  by  the 
following  question,  to  which  no  objection 
was  made:  "What  means  have  they  there 
of  changing  the  engine  in  the  proper  way  to 
come  to  Brazil?"  The  witness  answered: 
"They  could  cut  loose  at  the  main  line,  and 
go  in  the  side  switch,  get  on  the  main  Une 
behind  it,  and  push  it  on  the  main  line,  and 
be  all  right  for  BraaU.**  The  followhig  ques- 
tion was  then  propounded  to  the  witoess, 
over  appellant's  objection:  "How  cttea  have 
you  seen  that  done?"  to  which  he  answered, 
"Many  times."  We  have  not  given  the  an- 
swer to  each  of  the  other  questions,  bnt  th^ 
were  aU  answered.  It  is  claimed  that  none  ttf 
them  was  proper  in  rebuttal,  because  appd- 
lee  tiad  gone  into  these  subjects  In  the  ex- 
amination in  chl^  of  his  witnesses.  It  is 
further  claimed  that  they  had  no  rdevancy 
to  the  Issue  in  the  case.  The  admission  of 
this  testimony  was  not  error.  The  witness, 
in  substance,  testified  that  there  was  do 
trouble  in  bringing  trains  down  from  the  east 
end  of  the  Caseyvllle  Branch  with  the  en- 
gine in  front,  and  tliat  there  vras  no  trouble 
in  changing  the  position  of  the  engine  a,t  Coal 
Bluft  so  as  to  have  it  In  front  of  the  train 
In  coming  to  Brazil;  that  he  had  seen  It  done 
"probably  a  hundred  times."  It  was  proper 
in  rebuttal  of  the  testimony  of  appelant  as 
to  the  difficulty  of  so  doing.  Witness  for  ap- 
pellant testified  that  the  road  was  feae^ 
protected  by  proper  catUe  guards,  and  that 
an  order  of  the  board  of  commlaslonos  of 
Clay  county  prohibited  stock  from  running  at 
large.  The  legitimate  purpose  of  this  testi- 
mony was  to  show  that  danger  was  not  to  be 
appi-ehended  from  stock  running  at  large.  It 
was,  therefore,  proper  for  appellee  to  shov 
that  stock  wss  frequently  seen  on  tbe  road. 

The  remaining  reason  tor  a  new  trial  ar- 
'  gued  by  counsel  for  appellant  is  that  the 
court  erred  In  giving  to  the  Jury  ihstnictlons 
numl)ered  3  and  7,  respectively,  asked  by  ap- 
pellee. It  is  Insisted  that  said  Instruction 
No.  3  is  coDtradictory  to  Instruction  No.  3% 
given  at  the  reqnest  of  appellant,  and  tliat 
It  t<dd  the  jury  It  was  the  duty  ot  the  app^ 
lant  to  cany  appellee  with  abwlnte  safetT' 
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State  T.  Sutton.  99  Ind.  30Q.  Is  dteO,  In  wbldt 
tt  la  heia  that  "Wbeo  tbe  Instructloiu  are 
contradlcttMT,  and  t«id  to  mislead  the  Jory, 
tbe  Jodgment  will  be  reversed."  Inatmctlui 
Ko.  8  la  In  tbe  following  language:  "A  rail- 
road company  engaged  In  tbe  bwlneu  of 
tmtaportlng  pauoigera  Is  termed  a  common 
carrte  of  passMigera;  and  w.iere  It  recdves 
a  paasmger  on  Ita  train  to  be  transported 
from  ime  point  to  another  for  bice,  Its  un- 
dertaking Is  to  cany  him  sa^^ly  to  bis  des- 
tination." Instruction  Ko.  3^  referred  to,  Is 
as  follows:  "Tbe  rule  of  greatest  possible 
care  to  be  exercised  by  a  railroad  company 
for  the  safety  of  its  passengers  Is  not  to  be 
nndwstood  as  reQulring  tbe  utmost  degree 
Dt  can  which  the  mind  can  attain  to  or  Is 
capable  of  inventing.  It  simply  means  tbe 
gmtest  degree  of  care  that  Is  oonidstent  wltb 
the  particular  mode  of  transportation.  So, 
In  this  use.  If  yon  find  from  'the  evidence 
that  the  train  on  which  tbe  plaintiff  was  rid- 
ing not  a  regular  passenger  train,  but  a 
mlnen^  train,  oMuposed  freight  or  box 
cars,  and  was  run  and  operated  at  the  time 
of  the  accident  In  the  usual  manner  in  which 
It  had  been  nm  and  operated  for  many  years 
prior  to  the  accident,  and  that  tbe  train  was 
operated  in  a  manner  not  careless  or  negli^ 
gent,  and  plaintiff  was  and  had  been  familiar 
with  tbe  manner  of  running  and  operating 
such  train,  then  I  Instruct  yea  that  tbe  de- 
fendant was  only  required,  to  use  tlie  hlgbert 
degree  of  care  conalstoit  wltb  tbe  mnning 
and  operation  of  this  particular  Und  of  a 
train;  and.  if  you  find  that  It  was  so  operated 
at  the  time  of  the  accident,  then  tlie  defend- 
ant would  not  be  Ihible  to  plaintiff  In  this  ac- 
tion, because  it  bad  fully  performed  ita  duty 
In  this  respect;  and  if,  while  so  being  run 
and  operated,  it  came  into  collision  with  a 
horse  which  suddenly  sprang  iqwn  the  track 
in  frmt  of  it,  and  tbe  collidon  with  the  horse 
was  tmaToldable,  and  the  train  was  derailed, 
and  tbe  plaintiff  was  Injured  by  reason  there- 
of, the  defendant  is  not  liable  In  this  action, 
and  your  verdict  should  be  for  tbe  defend- 
ant" Instmction  Mo.  8.  referred  to,  told  the 
jury  that  a  carrier  undertakes  to  carry  a 
passenga  safely  to  his  destination.  This  Is 
tbe  unquestioned  dn^  <tf  the  carrier.  In  the 
performance  of  this  doty  it  must  exercise  tbe 
highest  degree  of  practicable  skill  and  care, 
as  stated  in  Instruction  S%.  Oonstmed  to- 
getbra*,— and  all  the  instructions,  under  tbe 
nnlTeraal  rule,  must  be  so  considered,— they 
were  not  In  our  opinion,  misleading.  Tbo 
jury  could  not  have  inferred  that  It  was  the 
duty  of  appelant  to  carry  appellee  wltb  ab- 
solute safety.  Instmction  No.  4  stated  that 
'^though  a  common  carrier  of  passengers 
does  not  Insure  tbe  safety  of  passengers,  the 
law  will  not  tolerate  any  negligence  on  the 
part  of  such  carrier;  and.  If  It  Is  guilty  of 
any  negligence  resulting  In  the  Injury  of  such 
passenger,  It  Is  liable  for  such  Injury."  In- 
stmction No.  7  stated:  "If  you  find  from 
the  evidence  In  this  cause  that  the  defendant 


was  guilty  of  negligence  In  running  tta  train 
with  the  engine  In  the  rear,  if  It  did  so  ran 
it  and  that  by  reason  <a  so  running  it  the 
car  la  which  the  plaintiff  was  riding  was 
derailed  by  reason  of  coming  In  contact  with 
an  obstmctlon  oa  tbe  track.  If  It  was  so  de- 
railed, whereby  plaintiff  was  injured  In  tbe 
manner  descrllwd  In  tbe  complaint  tboi  It  Is 
no  defMse  for  tbe  dtfendant  to  i^ve  that 
such  train  so  negligently  ran  was  operated 
as  skillfully  and  carefully  as  a  train  nm  In 
that  manner  ooold  be  operated."  Tlie  first 
instmction,  which  Is  lengthy,  stated  tbe  is- 
sues; the  seventh  informed  tbe  Jury  that 
if  appellee  was  injured  reason  of  the  neg- 
ligence In  rannlag  Ita  train  backward  In- 
stead of  forward,  then  It  woold  be  no  de- 
fense tor  tlie  defendant  to  prove  that  tbe 
train  thus  ran  was  operated  as  carnally  as 
a  train  conld  be.  running  in  that  manner. 
Crediting  the  Jury  with  average  Intelligence 
of  Jurors,  the  Instructloos  ^v^  were  not 
misleadtaig.  Considered  together,  they  fairly 
stete  the  law  ai^Hcabie  to  the  evidence  In 
the  cause.  We  find  no  error  tor  which  the 
Judginent  aboold  be  reversed.  Jndgmmt  af- 
firmed. 


(IB  mo.  App.  ses> 

FIDBUTT  UUT.  LIFB  ASS'N  OF  PHZLA- 
DBLFniA  V.  McDANIEL.  ^ 

(Appellate  Ctourt  of  Indiana.   May  29.  ISOOl) 

UFE  IHSURANCB-^aPPUCATlONr-BTATBUBNTS 
MATERIAL  TO  RIBKr-APPBAI^-IHTKRROOA' 
TOBIES  TO  JURY  —  AMENDMENT  —  RBFVgAU 
TO  AZ^W— REVIEW. 

1.  Where  an  answer  In  an  action  on  an  in- 
anrance  policy,  defective  because  ft  does  not 
•et  oat  the  policy,  Is  not  demarred  to,  bnt  a 
replf  is  filed  thereto,  a  demurrer  to  the  r^ly 
does  not  relate  back  to  the  answer,  which  is 
cared  by  the  verdict. 

2.  An  insorance  pollqr  issaed  by  a  company 
organiaed  under  tiM  laws  of  FennsylTaida, 
wuch  redtes  that  tbe  company  has,  by  Its  of- 
ficers, rigned  the  contract  at  Its  office  in  Phila- 
delphia, and  promiBes  to  make  payment  after 
proof  of  death  received  at  Its  office  In  Phila- 
delphia, la  a  Pennaylvania  contract  governed 
by  the  laws  of  that  state. 

3.  A  statement,  In  an  application  for  life  in- 
surance, that  the  iosnred  had  not  consulted 
a  ^hysidao  vrlthln  a  certain  period,  was  ma- 
terial to  tbe  risk,  within  the  meaning  of  the 
laws  of  Pennsylvania,  under  which  the  policy 
was  issued,  which  provides  that  the  falsity  of 
a  statement  in  an  application  for  life  iDsiiraDCe 
shall  be  no  defense  to  an  action  on  tbe  policy 
unless  material  to  tiie  risk;  and  hence,  such 
statement  being  false,  no  recovery  can  be  had 
on  tbe  policy. 

4.  The  aetl<m  of  tlw  trial  court  In  refudng 
to  allow  an  amendment  of  interrogatories  pro- 
pounded to  a  Jury  after  it  had  returned  the 
general  verdict  will  not  l>e  disturbed  on  ap- 
peal, rince  there  was  no  clear  ^ose  of  the 
court's  discretion. 

Appeal  from  circuit  court  Marlon  county; 
Henry  Clay  Allen,  Judge. 

Action  by  Sadie  McDanlel  against  the  Fi- 
delity Mutual  Life  Association  of  Philadel- 
phia. Prom  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeala  Reversed. 

»  Behearing  denied. 
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Chtfmben,  Plckenfl  &  Mowes,  for  appel- 
lant Finch  &  Finch,  for  appellee. 

COM  STOCK,  J.  Appellee  sued  appellant 
upon  a  poUc7  of  Insurance  upon  the  life  of 
her  husband,  deceased.  The  complaint  was 
In  two  parasrapha.  The  flrat  alleged  full 
compliance  with  all  the  condltltHis  of  tiie 
policy,  and  the  second  alleged  compliance 
with  the  conditions  except  as  to  furnishing 
proofs  of  death,  which.  It  was  aTerred,  were 
waived.  A  copy  of  the  policy  is  made  a 
part  of  each  paragraph.  To  this  complaint 
appellant  filed  an  answer  in  three  para- 
graphs: First,  general  denial;  second,  breach 
of  warranty  contained  In  the  ao^alled  "cer^ 
tlficate  of  health  and  revlTal  contract."  In 
this:  that  In  said  certificate  of  health  and 
reviTal  contract  the  insured  stated  that  he 
had  not  consulted  or  been  prescribed  for  by 
any  physician,  or  received  any  medical 
treatment  since  the  date  ot  the  original  ap- 
plication, when,  in  fact,  the  Insured  had  con- 
sulted, bee'i  prescribed  for,  and  received 
medical  treatment  for  Inflammatory  rheu- 
matism Id  18&1;  third,  breach  of  warranty 
contained  In  the  original  application,  ta  this: 
that  the  Insured  concealed  the  fact  that  he 
had  been  treated  and  prescribed  for  by  a 
physician  for  a  disease,  to  wit,  la  grippe.  In 
1892.  To  the  second  and  third  paragraphs 
of  answer  appellee  filed  a  reply  In  nine  para- 
graphs. The  third,  fourth,  seventh,  eighth, 
and  ninth  paragraphs  were  dismissed.  The 
first  paragraph  of  reply  was  a  general  de- 
nial. The  second  was  addressed  to  the 
third  paragraph  of  answer,  and  sets  fortii 
facts  showing  that  the  answer  as  to  dis- 
eases, etc.,  which  appellant  alleges  to  be 
false,  was  not  false  In  any  material  respect, 
and  alleges  facts  showing  good  faith  of  in- 
sured in  making  the  statement  within  Uie 
statute  of  Pennsylvania  relating  to  represen- 
tations in  applications  for  life  Insurance, 
which  statute  is  set  out  In  the  reply,  and  is 
as  follows:  "That  hereafter,  whenever  the 
application  for  a  policy  of  life  Insurance 
contains  a  clause  of  warranty,  of  the  truth 
of  the  answers  therein  contained,  no  mlsrep- 
resentation  or  untrue  statement  In  such  ap- 
plication made  In  good  faith  by  the  appli- 
cant shall  effect  a  forfeiture  or  be  a  ground 
of  defense  In  any  suit  brought  upon  any 
policy  of  insurance  Issued  upon  the  ftiitb  of 
such  application,  unless  such  misrepresenta- 
tion or  untrue  statement  relate  to  some  mat- 
ter material  to  the  risk."  The  flfOi  Is  also 
addressed  to  the  third  paragraph  of  answer, 
and  la.  In  effect,  the  same  as  the  second. 
The  sixth  is  addressed  to  the  second  para- 
graph of  answer.  It  takes  up  each  separate 
allegation  of  the  second  paragraph  of  an- 
swer and  denies  the  same,  pleads  the  stat- 
ute of  Pennsylvania  set  forth  in  the  second 
paragraph  of  reply,  and  alleges  facts  show- 
ing the  good  faith  of  Insured  In  making  the 
statements  In  the  health  certificate  and  re- 
vival contract.  A  demurrer  was  filed  to  the 
second,  fifth,  and  sixth  paragraphs  of  reply. 


and  same  was  ov^mled  as  to  each.  TUil 
was  bad,  and  verdict  and  judgment  render 
ed  In  favor  of  appellee  for  f2;l75.  The  Jnry 
also  answered  Intem^atorles  propounded 
by  the  court 

The  first  specification  of  the  assignment 
of  errors  Is  waived.  The  second,  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  and 
ninth  are  based  upon  the  ruling  of  the  court 
upon  the  demurrer  of  Uie  defendant  to  the 
several  paragraphs  of  reply.  The  tenth,  up- 
on the  action  of  the  court  in  overrollng  the 
motion  of  the  defendant  after  the  cause  had 
been  submitted  to  the  jury  and  it  bad  re- 
turned its  general  verdict  but  before  It  bad 
returned  the  answers  to  interrogatories  for 
leave  to  amend  thd  Interrogatorlra  and  to  re- 
quire the  Jury  to  return  to  Its  jury  box,  and 
to  return  with  their  general  verdict  answers 
to  the  interrogatories  as  amended,  and  hi  di- 
recting the  jury  to  dgn  the  answers  to  Id- 
terrogatories  as  they  stood.  The  elevmth 
is  the  overruling  of  appellant^s  motion  for  a 
new  trial.  The  demurrer  to  the  second  pir 
agraph  of  reply  to  the  third  paragraidi  of 
the  answer  was  overruled.  The  third  pan- 
graph  of  answer  bases  the  defense  upon  Oa 
policy  and  written  application  of  the  In- 
sured. 

Counsel  for  appellee  make  the  point  that. 
Inasmuch  as  neither  thie  policy  nor  the  ap- 
plication Is  made  a  part  of  this  paragraph, 
it  Is  bad;  dtlng  Lodge  v.  Edwards,  15  Ind. 
App.  531,  41  N.  B.  850,  and  Landon  t.  White, 
101  Ind.  248;  arguing  therefrom,  wltboot 
conceding  that  the  third  paragraph  of  reply 
Is  bad,  that  If  the  second  paragraph  of  reply, 
which  Is  addressed  to  the  third  of  answer.  Is 
bad.  It  is  good  enough  for  a  bad  answer.  The 
policy,  which  Is  made 'a  part  of  the  com- 
plaint, and  Is  the  foundation  of  the,  action, 
reads:  "In  consideration  of  the  application 
for  this  policy,  which  is  made  a  part  ber^ 
of,  a  copy  of  which  Is  hereto  attached."  The 
application  is  indorsed  upon  the  policy.  Tbf 
policy  In  suit  Is  referred  to  in  the  answer, 
and  statements  in  the  application,  all^^  to 
have  been  false,  are  set  out  In  the  answer. 
There  Is  much  force  In  the  claim  of  appel- 
lant's counsel  that  the  application  Is  a  part 
of  the  policy.  The  reference  to  the  policy  In 
the  answer  obviates  the  necessity  of  makliig 
It  an  exhibit  to  the  answer.  But  conceding, 
without  deciding,  that  the  instruments  nam- 
ed should  have  been  exhibits  to  the  answer, 
and  that  the  replies.  If  bad,  were  good 
enough  for  the  answers,  the  answers  were 
not  demurred  to;  and'  the  plalnttfl  has  no 
exception  in  the  record  under  which  an  at- 
tack upon  the  answer  can  proceed  in  tbli 
court  The  policy  and  application,  were  Intro- 
duced in  evidence.  The  want  of  an  exhibit, 
when  the  pleadfag  is  not  demurred  to.  Is  & 
defect  which  is  regarded  as  cured  by  ver 
diet  Cummlnga  v.  Glrton,  19  Ind.  App.  218. 
49  N.  K.  360.  The  rule  that  a  demurrer  to  a 
reply  searches  the  record  does  not  apply  to 
the  record  before  us.  This  claim  of  aiqiel- 
lee  cannot  be  allowed. 


Digitized  by  Google 


FIDELITY  MUX.  LIFE  ASS'N  T.  McDANIBL. 


647 


The  tblrd  paragraph  of  answer  arers  that 
the  insured  was  sick  of  la  grippe  for  two 
weeks;  that  he  was  prescribed  for  and  at- 
tended by  a  physician.  The  second  para- 
graph of  reply,  after  denying  that  he  had 
la  grippe,  alleges  that,  If  he  did  have  the 
same,  the  medical  examiner  of  appellant 
knew  the  fact;  that  such  examiner,  upon 
examining  the  insured,  stated  to  him  that  he 
was  a  first-class  risk,  physically  sound,  and  a 
fit  subject  for  life  Insurance;  that  the  insur- 
ed believed  this.  It  then  alleges  the  Penn- 
sylvania statute  set  out  at  page  &i6  of  this 
opinion  regarding  the  effect  of  misstatements 
in  the  application,  and  avers  that  the  alleged 
attack  oC  la  grippe  was  not  la  grippe,  but  a 
severe  cold,  which  yielded  readily  to  treat- 
ment; that  It  did  not  aifect  the  physical  con- 
dition of  the  insured;  that  no  bad  effects  of 
a  permanent  nature  resulted  therefrom  to 
the  insured,  and  that  his  death  was  not  in 
any  manner  hastened  nor  caused  thereby. 
From  the  averments  of  this  part  of  the  re- 
ply It  appears  that  the  knowledge  of  the  Ill- 
ness of  the  Insured,  which  It  Is  alleged  appel- 
lant had  at  the  time  it  accepted  the  appli- 
cation and  Issued  the  policy,  was  acquired 
by  reason  of  the  fact  that  the  medical  exam- 
iner of  the  company  was  intimately  acquaint- 
i}d  with  the  Insured,  and  was  the  partner  of 
his  family  physician,  who  had  treated  him 
for  the  diseases  the  knowledge  of  which  be 
concealed  from  the  company.  It  has  been 
held  by  this  court  In  Shaffer  v.  Insurance  Co., 
17  Ind.  App.  204,  46  N.  E.  557.  that  when 
knowledge  Is  obteined  by  an  agent  wholly 
independent  of  the  business  or  employment 
of  his  principal,  and  In  a  transaction  In  which 
his  principal  is  not  connected,  such  knowl- 
edge is  not  the  knowledge  of  his  principal. 
It  is  ciaimed,  however,  by  counsel  for  ap- 
pellee, that  the  knowledge  of  the  examiner 
above  stated  was  pleaded  merely  to  show 
the  good  Daltb  of  the  Insured  in  his  applica- 
tion, the  statute  of  Pennsylvania  set  out  In 
said  paragraph  of  anawer  requires  good  faith 
only  on  the  part  of  an  applicant,  "unless 
anch  misrepresentation  or  written  statement 
relate  to  some  matter  material  to  the  risk." 
The  only  ailment  alleged  In  this  paragraph  of 
answer  is  "la  grippe."  The  averments  of 
this  paragraph  of  reply  are  that  the  repre- 
sentations were  made  in  good  faith;  that  the 
Insured  did  not  have  la  grippe;  that  he  had, 
instead,  a  cold,  which  yielded  readily  to  sim- 
ple remedies,  and  that  this  "was  not  mate- 
rial to  the  risk."  The  defendant  corporation 
was  a  creation  of  the  laws  of  Peimsylvania. 
Ita  contracts  are  to  be  construed  by  the  laws 
of  that  state,  which  must  govern  Its  enforce- 
ment. The  policy  recites  In  witness  of  the 
contract:  "The  Fidelity  Mutual  Life  Asso- 
ciation haa,  by  Its  president  and  treasurer, 
signed  this  contract  at  its  office  In  Phlladd- 
pbia.  It  promises  to  pay  the  sum  Insured 
within  90  days  after  the  acceptance  of  due 
and  satisfactory  proof  at  Its  office  In  the 
city  of  Philadelphia."  In  Association  v. 
Ffeklln,  74  Md.  172.  21  Atl.  630,  23  AtL  197. 


the  Maryland  court  of  appeals  held  that  the 
policy  of  appellant  was  a  Pennsylvania  con- 
tract, and  controlled  by  its  laws,  using  the 
following  language:  "Everywhere,  within 
and  without  the  state  which  created  it,  its 
contracts  are  limited,  construed,  and  sus-^ 
talned  according  to  its  charts  and  the  laws 
which  affect  the  corporation.  In  McKlm  v. 
Glenn.  66  Md.  484.  8  Atl.  130,  this  court  said: 
*It  is  a  familiar  principle  that  a  corporation, 
and  all  who  deal  with  it,  are  bound  by  the 
law  of  its  creation,  and  all  such  laws  as 
may  be  legitimately  prescribed  for  its  gov- 
ernment by  the  sovereign  authority  from 
which  it  derives  its  corporate  existence.*  It 
appears  to  us,  therefore,  that  the  inquiry  in 
reference  to  the  answers  in  the  application 
for  insurance  ought  not  to  be  only  whether 
they  were  true,  but  also  whether  they  were 
made  in  good  faith,  and  whether  they  relat- 
ed to  some  matter  material  to.the  risk."  And 
In  Penn  Mut.  Ufe  Ins.  Co.  v.  Mechanics'  Sav. 
Bank  &  Trust  Co.,  19  C.  0-  A.  286,  72  Fed. 
413,  38  L.  R.  A.  33,  70,  It  Is  said;  "This  is 
one  of  the  class  of  statutes  passed  in  many 
states  to  relieve  against  the  hardships  aris- 
ing from  the  strict  enforcement  at  common 
law  of  warranties  in  insurance  policies  con- 
cerning matters  having  no  real  or  proximate 
relation  to  the  risk  assumed  by  the  Insurer. 
By  tiie  aid  of  such  warranties  and  the  in- 
nocent mistakes  of  the  Insured  It  often  hai;^ 
pens  that  the  insurer  was  able  to  escape  lia- 
bility on  a  ground  having  no  real  merit,  and 
of  the  purest  technicality.  That  such  stat- 
utes are  remedial  in  their  nature,  and  are 
quite  within  the  police  power  of  the  legisla- 
ture, is  no  longer  a  debatable  question.  The 
statute  has  been  construed  by  the  Bupi*eme 
court  of  Pennsylvania,  and  our  conclusions 
above  are  In  accordance  with  the  views  of 
that  court.  •  *  •  The  construction  of  a 
state  statute  by  the  btgtaeat  court  of  the 
state  is  usually  authoritative  In  courts  of  the 
United '  States.  •  •  •  And,  even  if  it 
were  otherwise,  we  should  reach  the  same 
conclusion  In  this  case."  Counsel  for  appel- 
lant question  the  application  of  the  Penn- 
sylvania Btatato  only  upon  the  ground  that 
It  does  not  contain  the  word  "warranty," 
which  word  Is  used  in  the  statute.  The  use 
of  the  word  "warranty"  Is  not  necessary  to 
make  a  warranty.  Jones  v.  Quick,  28  Ind. 
125;  Long  v.  Anderson.  e2  Ind.  537.  It  Is 
argued  In  the  application  that  the  statements 
contained  therein  are  material;  they  have 
the  effect  of  express  warranties.  The  fail- 
ure of  the  Insoxed  to  state  in  his  appUca- 
tlon  that  he  had  had  a  severe  cold,  and  had 
been  treated  therefor,  prior  thereto,  would 
not  be  a  defense;  It  being  arerred  in  the  re- 
ply that  the  cold  was  trivial,  and  yielded 
readily  to  treatment  In  Billings  t.  Insur- 
ance Co.  (Vt)  41  Atl.  516,  the  insured  was 
required  In  the  appllcatlim  to  give  full  par- 
ticulars of  any  Illness  had  since  childhood, 
and  name  the  medical  attendant  or  attend- 
ants. In  construing  this  question,  the  court 
Bald:  "A  more  temporary  Indisposition,  not 
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serious  In  Its  nature,  such  as  Indicated  by  tbe 
evidence  on  the  part  of  the  defendant,  can- 
not be  considered  an  Ulness;  and  the  mere 
calling  Into  a  doctor*s  office  for  some  medi- 
cine to  relieve  such  temporary  lndIS[>ositIoQ, 
or  the  calling  at  tbe  home  of  the  Insured  by 
the  doctor  for  the  same  purpose,  cannot  be 
considered  an  attendance  by  a  physician, 
nor  a  consultation  with  a  physician,  within 
the  meaning  of  the  question.  'Illness,*  as 
used,  means  a  disease  or  aliment  of  such  a 
severe  charactw  as  to  affect  the  general 
Sfiundness  and  healthfulness  of  the  system 
seriously,  and  not  a  mere  temporary  Indis- 
position, which  does  not  tend  to  undermine 
and  weaken  the  constitution  of  the  Insured." 
See,  also,  Insurance  Co.  t.  Helmann,  93  Ind. 
24;  Insurance  Co.  t.  Tung,  113  Ind.  162,  15 
N.  E.  220;  Connecticut  Mut.  Life  Ins.  Co.  y. 
Union  Trust  Co.,  112  U.  8.  258,  5  Sup.  Ct  119, 
28  Jj.  Ed.  T08;  Bac.  Ben.  Soc.  (2d  Ed.)  {  234, 
and  authorities  there  cited;  Insurance  Co.  y. 
Rudwig,  80  Ky.  223.  Counsel  for  appellant 
cite  many  cases  In  support  of  Its  claim, 
among  them  the  cases  following  from  the 
supreme  court  of  Pennsylvania.  In  So- 
ciety T.  White,  100  Pa.  St  16,  the  Insured  In 
his  application  misstated  his  occupation.  The 
court  held  that  the  Insured's  occupation  was 
material  to  the  risk.  In  Society  v.  O'Hara, 
120  Pa.  St  266,  13  Atl.  932,  It  was  pleaded 
that  the  insured  had  consulted  physicians 
generally,  and  not,  as  In  the  case  before  us, 
that  he  had  consulted  a  physician  for  a  spec- 
ified disease. 

In  addition  to  pleading  the  statute  of  Penn- 
sylvania aforesaid,  appellee  pleads  that  the 
diseases  for  which  the  Insured  had  been  trea^ 
ed  which  had  not  been  disclosed  hi  his  appli- 
cation were  not  material,  and  left  no  bad  ef* 
feet  In  his  constitution.  The  application 
makes  the  answers  material  to  the  risk.  Tlie 
Insured  agreed  wlt^  the  company  that  the  an- 
swers to  his  application  should  be  made  and 
were  material  to  the  risk.  la  Oerys  r.  Insur- 
ance Co.  (Minn.)  73  N.  W.  849,  It  was  held 
that  where  It  Is  stipulated  In  the  policy  that 
the  application  on  which  it  Is  based  shall  be 
a  part  of  the  contract,  and  a  warranty  by  the 
Insured,  and.  If  the  interest  of  tbe  latter  in 
the  property  be  not  truly  stated  therein,  the 
policy  shall  be  void,  the  parties  having  said 
for  themselves  what  shall  be  material,  the 
assured  cannot  be  permitted,  In  case  of  loss, 
to  escape  l^e  OMisequence  of  making  a  false 
arawer.  He  cannot  be  allowed  to  claim  that 
an  answer  Is  Immaterial,  which,  by  bis  con- 
tract shall  be  considered  material.  The  court 
cites  Campbell  v.  Insurance  Co.,  98  Mass.  381. 
Mr.  Justice  Gray  in  this  case  said:  "The 
parties  may,  by  the  form  and  contoits  of 
the  papers,  either  by  putting  representations 
am  to  quality,  history,  or  relations  of  tbe  sub- 
ject of  Insurance  Into  the  form  of  answers  to 
specific  questions,  or  by  the  mode  of  referring 
to  them  in  the  policy,  settle  for  themselves 
that  they  shall  be  deemed  material;  and  when 
they  have  done  so  the  applicant  for  insurance 
cannot  afterwards  be  pennltted  to  show  that 


the  fact  which  of  Itaelt  they  thus  declared 
material  to  be  truly  stated  to  the  InRurera, 
was  in  fact  Immaterial,  and  thereby  escape 
from  the  consequences  of  making  a  false  an- 
swer to  such  a  question."  It  also  quotes 
'  Graham  v.  Insurance  Co.,  87  N.  Y.  69;  May, 
.  Ins.  {  105,  as  follows:  "While  It  may  well  be 
that  a  representation  In  a  matter  which  does 
not  affect  the  risk,  and  Is  not  material  Ui 
some  cases,  as  Is  claimed,  will  not  avoid  the 
policy,  and  whether  It  Is  material  Is  a  ques- 
tion for  the  Jury,  such  rule  has,  we  thhik,  no 
application  where,  by  the  terms  of  the  p(dlcy, 
misrepresentations  are  converted  Into  wama- 
tles  by  the  stipulation  that  an  untrue  amwer 
will  avoid  the  policy.  If  It  Is  stipulated  tbat. 
If  there  Is  any  misrepresentation  whatever, 
the  contract  should  be  void.  It  is  of  do  im- 
portance whether  it  la  &  warranty  or  repre- 
sentation. Xlie  materiality  Is  coQtracted  for, 
and,  under  the  rule  as  to  warranties,  Is  not 
a  subject  of  construction."  Counsel  for  appel- 
lant argue  that  the  deceased  having  agi^ 
that  the  answers  were  material,  and  the  an- 
swer to  the  complaint  averring  the  mlsr^re- 
sentatlons  thereof,  that  the  deceased  had  be«i 
treated  by  a  physician.  It  was  not  competent 
to  evade  such  by  the  avmnent  that  although 
It  was  true  that  he  had  mlsr^resented  the 
facts,  yet  because  the  disease  and  the  treat- 
ment by  the  physidan  left  no  vice  la  his 
constitution,  the  company  was  not,  there- 
fore, relieved  from  its  llablllly.  We  thhik  it 
may  be  conceded  that  the  concealment  of 
the  tact  that  tbe  insured  had  had  a  cold 
which  yielded  readily  to  treatment  was  not 
a  misrepresentation  of  a  material  fact  hut 
under  the  decisions  we  are  of  the  (pinion  that 
a  statement  of  the  Insured  In  his  application 
that  he  had  not  been  attended  or  treated  hy 
a  phyiriclan  was  a  misrepresentation  of  a  mat- 
ter material  to  the  risk.  An  untrue  answer 
to  the  question  as  to  whether  tbe  Insured  had 
been  accepted  or  rejected  by  another  cwn- 
pany  Is  a  material  mlsr^resentation  or  con- 
cealment which  will  avoid,  whethw  the  an- 
swer Is  made  a  part  of  the  contract  or  not 
Bid.  Ins.  9  783^  A  statanent  by  an  applicant 
in  answer  to  a  question  that  he  had  been  ac- 
cepted at  the  ordinary  rate,  when  in  point  of 
fact  he  had  been  declined  at  one  office  and 
accepted  at  another,  but  nothing  further  done, 
was  thought  by  the  court  to  be  a  suppresalo 
verl,  Fowkes  v.  Insurance  Co.,  3  Fost  &  Fin. 
440.  Where,  in  answer  to  a  question  as  to 
whether  he  had  been  rejected,  the  ai^llcant 
stated  that  he  was  In  process  of  negotiation 
with  another  office,  and  In  fact  though  he 
was  negotiating,  his  life  had  always  been  re- 
jected, it  was  held  concealment  In  re  Gen- 
eral Provincial  Life  Assur.  Co.,  18  Wkly.  Bep. 
396.  Where  the  answer  to  the  questions; 
"Has  a  proposal  ever  been  made  <m  your  life 
at  any  other  office?  If  so,  where?  Was  it 
accepted  at  the  ordinary  premium  or  at  an 
increased  premium  or  declined?"  was:  "In- 
sured now  In  two  offices  for  16,000  pounds  at 
ordinary  rates;  policy  effected  last  year;"  and. 
though  the  applicant  did  have  two  poUdci 

Digitized  by  Google 


Ind.) 


FIDSLITT  HUT.  LIFE  ASS'M  McDAMEL. 


to  that  amooDt,  one  ot  tbe  offices  had  de- 
clined to  Increase  tbe  amount  of  Insurance, 
and  eeveral  others  had  declined  him  altogeth- 
er,—It  was  held  that  there  had  been  a  material 
concealmoit,  and  that  the  office  was  entitled 
to  have  tbe  contract  set  aside.  London  Assur- 
ance T.  Maosel.  11  Ch.  Dir.  363.  Whether  a 
misrepresentation  by  an  applicant  for  Insur* 
ance  Is  material  is  a  question  of  law  when  the 
facts  are  ascertained.  Society  t.  Bronger 
fKy.)  IS  S.  W.  111&  A  false  anower  in  a 
written  application  for  life  Insurance  to  a 
question  aa  to  whether  any  other  camp&ny 
had  declined  to  carry  a  policy  on  the  appli- 
cant's life  was  a  material  misrepceBentatlon, 
and  avoided  the  policy.  In  Society  v.  White, 
100  Pa.  St  16,  the  api^icant  stated  In  bis  ap- 
plication that  he  was  a  laborer  and  a  widow- 
er. His  answers  In  this  respect  were  false. 
The  court  says,  "Tbe  qnestlonB  are  material 
not  only  In  this,  but  by  the  terms  of  the 
agreement"  A  false  statement  that  the  in- 
sured had  not  applied  to  any  other  company 
and  been  rejected  voids  a  policy  of  life  In- 
surance, although  the  Insured,  In  making  it 
believed  It  to  be  true,  and  the  agent  of  the 
company  knew  It  to  be  false  when  It  was 
made.  Clemans  v.  Society,  ISl  N.  T.  48S.  80 
N.  &  496,  16  L.  R.  A.  33.  A  policy  of  In- 
snrance  ia  voided  by  a  false  statement  In  an 
^>plIcation  that  no  foreign  insurance  company 
has  declined  to  grant  a  policy  on  the  life  of 
the  Insured.  Kemp  v.  Association  <Sup.)  19 
N.  Y.  Supp.  435.  Every  fact  Is  material  which 
Ino^ases  tbe  rlek,  or  which,  if  disclosed, 
would  have  been  a  fair  reason  for  demanding 
a  higher  premium.  Nor  is  It  of  any  conse- 
quence that  the  death  was  not  In  fact  pco- 
duced  by  a  cause  connected  with  the  subject 
of  the  misrepresentation.  If  there  was  a  sup- 
pression of  a  material  fact  which.  If  dis- 
closed, would  have  caused  the  Insurance  to 
be  refused.  It  is  fatal  to  tbe  policy.  Hart- 
man  T.  Insurance  Co.,  21  Fa.  St  466.  Where 
ft  specific  answer  la  asked,  and  the  applicant 
makes  an  untruthful  answer,  the  policy  Is 
avoided  whether  the  answers  are  warranties 
or  representations.  Bac  Ben.  Soc.  S  220.  A 
misrepresentation  by  one  party  to  a  fact  ape- 
ciflcaliy  Inquired  about  by  the  other  will  exon- 
erate the  latter.  It  is  particularly  applicable 
to  wrltt^  Inquiries  referred  to  in  tbe  policy. 
Miller  V.  Insurance  Co.,  31  Iowa,  232.  It  Is 
for  the  court  to  rule  whether  or  not  a  matter 
is  material,  and  for  the  Jury  to  determine 
whether  the  statements  concerning  such  mat- 
ters material  are  substantially  true.  Bac. 
Ben,  Soc  S  212;  Campbell  v.  Insurance  Co., 
96  Mass.  401;  Davenport  v.  Insurance  Co.,  6 
Cush.  Sil;  Insurance  Co.  v.  Raddln,  120  U.  S. 
183.  7  Sup.  Ct  500,  30  L.  Ed.  644;  Day  v.  In- 
surance Co.,  1  MacArtbur,  41,  29  Am.  B^. 
565.  In  Carson  v.  Insurance  Co.,  1  Pa.  Super. 
Ct  1,  it  was  held  that  parties  to  a  contract, 
by  tbe  very  written  stlpulatkms,  settle  for 
themselves  all  questions  as  to  Its  materiality. 
The  test  of  materiality  of  a  misrepresentation 
or  concealment  in  a  contract  of  insurance  is 


that  It  Influraces  the  Insurer  In  determining 
whether  to  acc^t  the  risk  or  not  If  the  in- 
sured conceals  from  tbe  insure  the  fact  that 
prior  to  the  date  of  the  policy  he  had  been 
attended  for  a  serious  disease,  there  can  be 
no  recovery,  and  the  fact  that  he  did  not  die 
from  tbe  disease  for  which  he  was  attended 
has  no  proper  place  in  the  consideration  of 
tbe  question.  In  this  case  the  court  adopted 
tbe  view  In  tbe  matt^  of  materiality  as  con- 
tained in  May,  Ins.  |  ISi,  namely,  "The  par- 
ties to  a  contract  by  the  very  written  stipula- 
tion, settle  for  themselves  its  materiality." 
Agabi:  "If  John  W.  Carson,  prior  to  the  date 
of  the  policy,  had  been  attended  by  a  phy- 
sician for  any  serious  disease  or  complaint 
and  bad  concealed  that  fact  from  tbe  com- 
pany, there  could  be  no  recovery;  and  tbe 
fact  that  be  did  not  die  from  the  disease  for 
which  he  was  attended  had  no  pnqper  place 
In  the  consideration  of  the  question."  To  sus- 
tain tbe  point,  the  court  quotes  the  vigorous 
language  of  Black,  C.  J.,  in  Hartman  t.  In- 
surance Co.,  21  Pa.  St  477.  In  Joyce,  Ins. 
i  20T0,  the  author  cites  and  summarizes  nu- 
merous cases.  Some  of  them  we  give.  "If 
specific  Inquiries  are  made  whether  Insured 
has  medicaJf  attention  wltliln  a  stated  period 
of  time,  the  fact  Is  thereby  made  material, 
and  must  be  disclosed."  Society  v.  O'Hara, 
120  Pa.  St.  366,  13  Aa  862.  Where  the  In- 
quiry was  made,  "How  often  has  medical  at- 
tention been  required?"  and  the  answer  was. 
"Two  years  ago,"  and,  the  name  of  the  med- 
ical attendant  being  asked,  assured  gave  the 
name  of  Dr.  R.,  who  had  In  fact  attended  him 
about  a  year  before,  but  the  assured  did  not 
disclose  the  fact  that  he  had  a  relapse  shortl^r 
thereafter,  when  he  was  attended  *by  Dr.  C.,. 
and  that  three  pbyslclana  In  attendance  had 
despaired  of  his  lif6,  such  information  waa 
found  immaterial  by  the  jury,  and  no  intend- 
ed fraud  existed;  nevertheless,  the  policy 
was  declared  void.  Cazenove  v.  Assurance 
.Ca.  29  Law  J.  (N.  S.)  Com.  PI.  160.  In 
Insar^oe  Co.  v.  McTague,  49  N.  J.  Law,  587, 
9  AtL  766,  It  Is  held  that  the  statement  by 
the  assured  that  be  has  not  been  prescribed 
for  by  a  physician  Is  falsified  by  the  fact  that 
a  physician  has  prescribed  for  a  oold.  This 
decision  la  cited  with  approval  in  Cobb  v.  As- 
sociation, 153  Mass.  176,  26  N.  E.  230,  10  L.  R. 
A.  666.  In  White  v.  Society,  163  Mass.  108, 
39  N.  B.  771,  27  L.  B.  A.  398,  it  to  held  that 
If  the  application  ask,  "By  what  physician 
were  you  last  attended?"  the  at^Ucant  Is 
held  to  have  been  attended  by  a  physician, 
within  the  meaning  of  that  question,  when  It 
appears  that  he  had  called  upon  a  physician, 
and  submitted  to  an  examinaticm  by  him,  and 
had  subsequently  again  called  upon  the  same- 
physician  and  consulted  him.  In  Brown  v. 
Insurance  Co.,  65  Mich.  356,  82  N.  W.  610,  it 
Is  held  that,  where  the  name  of  tbe  physician 
who  had  last  attraded  was  asked,  tbla  must 
be  construed  to  mean  an  attendance  for  swne- 
disease  of  importance,  and  not  a  mere  tem- 
porary Indlfiposltlon.   Ia  Insurance  Co^  v> 
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Schulz,  T3  lU.  586.  It  Is  held  that  If  the  Inquiry 
fa  as  to  the  last  medical  attendant,  the  fact 
is  so  far  rendered  material  that  It  must  be 
disclosed  or  truly  stated.  The  Insurer  may 
desire  to  consult  with  the  medical  man  who 
was  last  In  attendance,  since  the  Information 
possessed  by  him  may  have  an  Important 
bearing  upon  the  risk,  and  Influence  largely 
the  Judgment  of  the  Insurer.  If  the  name  of 
the  last  medical  attendant  la  asked.  It  most 
be  given,  whether  he  be  a  quack  or  regolai 
physician.  Everett  v.  Dresborough.  5  Blng, 
503.  Concluding,  section  2070,  supra,  -Toyce, 
Ins.>  says:  "In  all  cases,  however,  where 
questions  are  asked  as  to  assured's  medical 
attendant,  consultation  of  physician,  medical 
treatment,  and  the  like,  the  assured  should 
answer  in  good  faith;  having  In  view  that 
the  obvious  purpose  of  the  inquiry,  manifest 
from  the  words  used,  should  be  considered. 
If,  In  the  light  of  the  evidence  presented,  it  Is 
apparent  that  the  assured's  answer  can  be 
viewed  otherwise  than  as  evasive  and  incom- 
plete, and  as  intended  to  prevent  a  disclosure 
as  to  past  health  fnHn  the  physician,  who 
could  best  give  Information  as  to  the  same, 
or  to  prevent  further  Inquiry  by  the  assurer, 
then  sucb  evasive  or  Incomplete  answer  ought 
to  avoid  the  contract  But  courts  should  not, 
by  construction.  In  any  case  force  words  out 
of  their  ordinary  and  accepted  meaning;  and, 
if  the  answer  given  ts  clearly  resiwneive  to 
the  question,  according  to  the  accepted  mean- 
ing of  the  words  used,  it  should  be  held  suffi- 
cient. We  believe  these  suggestiMis  fully  ac- 
cord with  the  decided  cases.  The  question 
whether  the  answers  have  been  made  in  good 
faith  Is  generally  one  for  the  Jury," 

The  lafest  case  to  which  onr  attention  has 
been  called  Is  March  v.  Insurance  Co.,  40  Atl. 
1100.  The  case  was  decided  by  the  supreme 
court  of  Pennsylvania  In  July,  1808.  It  was 
one  Involving  the  statute  In  question.  Aft- 
er quoting  the  section  of  the  statute  upon 
which  appellee  In  this  case  relies,  the  court 
say:  "The  meaning  of  this  language  is  per< 
fectly  plain:  A  misrei»esentation  or  untrue 
statement  in  an  application.  If  made  in  good 
faith,  shall  not  avoid  the  policy  unless  It  re- 
late to  some  matter  material  to  the  risk.  If 
it  does  not  relate  to  such  matter,  the  act  Is 
inapplicable.  If  the  matter  Is  not  material 
to  the  risk,  and  the  statement  is  made  In  good 
faith,  although  It  Is  untrue.  It  shall  not  avoid 
the  policy.  As  we  said  in  Hermany  v.  Asso- 
ciation, 161  Pa,  St  17,  24  AtL  1064,  this  act 
has  effected  a  change  In  life  Insurance  pol- 
iciefl,  and  a  very  wise  and  wholesome  change 
It  is.  It  provides  against  the  effect  which 
formerly  attached  to  warranties  as  to  many 
frivolous  and  unimportant  matters  contained 
In  the  Questloiu  and  answers  set  forth  in  the 
applications,  which  often  were  of  no  conse- 
quence as  to  ttie  risk  Involved,  bnt  which  tiie 
courts  were  oUlged  to  uphold  simply  because 
tbey  were  not  warranties.  This  class  of 
merdy  technical  objections  to  recovery  is 
now  swept  away.   Ordinarily,  qaesUoas  of 


good  faith  and  materiality  are  for  the  Jiur, 
and,  where  the  materiality  of  a  statement  to 
the  risk  Involved  Is  Itself  of  a  doubtful  char- 
acter. Its  determination  should  be  submitted 
to  the  Jury.  But  It  was  never  Intended  by 
the  act  of  1885,  nor  did  that  act  assume,  to 
change  the  law  In  cases  where  the  matter 
stated  was  palpably  and  manifestly  material 
to  the  risk,  or  where  it  was  absolutdy  and 
visibly  false  In  fact"  A  strong  case  Illos- 
tratlng  the  materiality  o*  this  class  of  ques- 
tions Is  Society  v.  O'Hara,  120  Pa.  St  256, 
13  Aa  932.  In  the  opinion,  delivered  by 
Paxson,  J.,  It  is  said:  "The  eighth  Interroga- 
tory in  the  application  is:  Have  you  bad 
any  medical  attendance  within  the  last  year 
prior  to  this  date?  If  so,  for  what  disease? 
Please  give  name  and  address  of  Qie  doctor 
in  full."  The  object  of  the  Inquiry  Is  thus 
manifest  "If  the  assured  had  no  medical  at- 
tendance vrithin  the  time  prescribed,  and  so 
answers,  that  is  the  end  of  It  But  if  be 
had  such  attendance,  then  the  cominny  is 
entitled  to  know  for  what  cause  he  had  med- 
ical advice  or  aid,  and  the  name  and  address 
of  the  doctor.  In  order  that  they  may  ascer- 
tain the  particulars  from  him.  And,  If  the 
assured  falsely  answer  that  he  had  no  medi- 
cal attendance,  he  Is  not  entitled  to  recov- 
er." This  case  was  decided  in  1888,  three 
years  after  the  passage  of  tbe  act  of  18S5. 
In  Mengel  t.  Insurance  Oo.,  178  Pa.  St  280. 
35  Atl.  197,  decided  In  1896,  one  of  tbe  gaes- 
tlons  was,  "Have  you  always  been  temper- 
ate?" and  the  answer  was,  "Yes."  We 
held  there  could  be  no  recovery,  because  the 
uncontrovertible  inroof  was  that  the  Insured 
had  been  very  frequently  drunk,  and  at  least 
six  times  during  tbe  preceding  five  years  bad 
required  the  services  of  a  physician  from 
that  cause.  He  died  In  four  months  after 
the  policy  was  Issued,  of  dellrlmn  tremens, 
resulting  from  Intemperance.  Another  point 
was:  "The  InsTured  having.  In  his  applica- 
tion, In  answer  to  question  23  (How  \qqs 
since  you  have  consulted  any  physician?  For 
what  disease?  Give  name  and  residence],  an- 
swered, 'About  one  year.  For  light  influenza. 
Dr.  James  W.  Kelser,  Reading,  Pa.;'  and 
the  plaintiff  having,  In  the  proof  of  deatb, 
by  afSdavlt  of  Dr.  James  W.  Kelser,  showD 
that  during  the  five  years  preceding  tbe  ap- 
plicant's death  he  attended  said  applicant  for 
'vomiting  and  nausea,  the  effects  of  over 
drinking,  the  duration  being  from  twelve  to 
tblrty-six  hours,'  and  It  being  the  uncontra- 
dicted evidence  of  said  James  W.  Kelser  tliac 
he  had  attended  tiie  said  api^lcant  vitblo 
four  months  prior  to  the  appUcatim,  and  pre- 
scribed for  vomiting  and  nausea  Induced  by 
drunkenness,  there  can  be  no  recovery  In 
this  case,  and  the  verdict  must  be  for  tlie 
defendant  And,  tbe  facts  being  snbseguent- 
ly  undisputed,  the  learned  Judge  reserved  the 
point,  but  substantially  entered  Judgment  on 
the  verdict  Without  going  Into  other  mat- 
ters assigned  for  error,  the  facts  admitted  in 
this  point  show  mxdx  a  breaidi  of  a  materlil 
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warranty  mm  to  require  the  court  to  paas  ap- 
on  It  as  a  matter  of  law."  The  Judgment 
was  reverBed,  and  Judgment  entered  for  de^ 
f  endast  on  the  point  reserred.  In  Society  t. 
White.  100  Pa.  St  12.  this  court  (Gordon,  J.) 
said:  "In  the  application  appear,  among  oth- 
ers, the  following  questions  and  answers: 
'What  Is  your  age  and  occnpatljm?  Answer. 
Sixty-two  years  and  four  months.  Occupa- 
tion, laborer.   (2)  Are  you  married?   (b)  Give 

name  of  consort    Answer,    (a)  ;  (b) 

widower,'  These  questions  are  very  plain 
and  simple,  and  such  as  any  cue  capable  of 
entering  Into  a  contract  might  readily  com- 
prehend. They  were  also  material,  not  <mly 
Id  themselves,  but  by  the  terms  of  the  agree- 
ment; and  the  insurer  had  a  right  to  expect 
straightforward  and  truthful  answers,  and 
that  the  court  should  so  have  instructed  the 
Jury.**  We  held  that  the  questions  as  to 
both  occupation  and  marriage  were  material, 
and  that  the  court  should  have  so  Instructed 
the  Jury,  and  should  have  left  nothing  to 
tbem  exc^t  the  truth  or  falsity  of  the  an- 
swer. In  both  cases  (Insurance  Co.  t.  Hunt- 
zinger,  08  Pa.  St  41,  and  Insurance  Co.  v. 
McAnemey.  102  Pa.  St  836)  the  questions 
were  as  to  the  amount  ol  other  insurance 
wfaldi  it  was  claimed  were  fals^  answered; 
and  the  dedsions  were  chiefly  put  upon  the 
ground  that  the  answers  were  warranties, 
but  the  materiality  of  the  questtiKis  was  as- 
somed  in  both.  In  Wall  r.  Society,  179  Pa. 
St  86S,  86  AtL  748.  the  questions  and  an- 
swers related  to  the  health  of  the  insured 
and  the  att«[tdance  ot  a  physician.  Hie  Judg- 
ment was  reversed  on  the  ground,  substan- 
tially, that  it  was  competent  to  the  defend- 
ant company  to  prove  the  fatolty  of  the  an- 
swers, without  regard  to  the  question  ivhetb* 
er  tbey  were  warranties  or  only  misrepre- 
sentations. The  averment  in  the  answer 
that  the  Insured  was  attended  by  and  i*e- 
scribed  for  by  a  physician  was  of  a  material 
fact  The  reply  does  not  meet  this  averment 
It  follows  that  It  was  only  a  partial  reply 
to  the  paragraph  In  question. 

The  fifth  paragraph  of  reply  is  subject  to 
the  same  objections  made  to  the  second.  The 
authorities  heretofore  dted  apply.  The  sixth 
paragraph  seeks  to  avoid  the  materiality  of 
the  agreement  made  between  the  defendant 
and  the  Insured  by  a  statement  of  facts.  It 
Is  bad  under  the  authorities  cited.  The 
tenth  spedflcatlon  of  error  la  based  upon  the 
action  of  the  court  In  refusing  leave  to  the 
defendant  to  amend  the  Interrogatories  pro- 
pounded to  the  Jury  after  It  had  returned  the 
general  verdict  and  before  It  had  returned 
answers  to  interrogatories,  and  to  require  the 
Jury  to  return  to  the  Jury  box.  and  return 
answers  to  the  interrogatories  as  amended, 
and  In  directing  the  Jury  to  sign  answers  to 
Interrogatories  as  they  stood.  This  action  Is 
assigned  as  a  reason  for  a  new  trial.  The 
facts,  as  shown  by  the  bill  of  exceptions,  are 
as  follows:  Interrogatories  were  prepared  by 
both  api^ellant  and  appellee,  and  were  sub- 


mitted by  the  court  to  the  Jury.  .  In  inter- 
rogatories 3,  D,  lOi  11,  12,  13,  14,  Ifi,  16,  17, 
18,  19,  counsel  for  appellant,  after  the  Jury 
had  returned  into  the  court  room  with  their 
general  verdict,  and  after  the  general  verdict- 
had  been  signed,  and  the  interrogatories  to 
the  Jury  read  with  the  answers  of  the  Jury 
to  each  Intem^atory,  claimed  to  have  dis- 
covered a  mistake  In  the  interrogatories,  in 
this,  to  wit  that  In  each  of  said  interroga- 
tories the  year  "189G"  had  been  written  when 
It  was  Intended  to  write  therein  the  year 
"1894,"  and  counsel  for  appellant  thereupon 
requested  the  court  for  leave  to  change  said 
year  in  each  of  said  interrogatories,  and  that 
the  Jury  be  directed  to  return  to  the  Jury 
room,  and  answer  the  Interrogatmies  as 
amended.  To  this  counsel  for  appellee  object- 
ed, stating  as  reason  that  it  did  not  appear 
that  counsel  for  appellant  had  made  a  mis- . 
take  In  writing  the  year  "1896"  In  each  year 
while  intending  to  write  the  year  "1804"; 
that  In  argument  the  counsel  for  appellant 
read  the  Interrogatories  to  the  Jury;  had 
made  some  changes  In  several  of  the  Inter- 
rogatories, In  this:  that  counsel  had  twan- 
ged the  year  "1896"  to  "1894"  In  such  inter- 
rogatories, but  that  in  the  Interrogatories 
now  sought  to  be  amended,  counsel  for  ap- 
pellant had  not  at  the  time  of  reading  the 
same  in  argument,  changed  the  same  or  ask- 
ed leave  to  change  the  same;  and  that  coun- 
sel for  appellee,  In  argument,  read  the  Inter- 
rogatories to  the  Jury,  reading  the  year 
"1896"  in  each  Interrogatory  in  the  presence 
and  In  the  hearing  of  counsel  for  the  appel- 
lant; and  had  then  stated  to  the  Jury  that 
there  was  no  evidence  of  any  sickness  or  Ill- 
ness of  insured  during  the  year  189S,  and 
that  the  Jury  should  return  answer  to  each 
of  said  Interrogatories  "No  evidence";  that 
counsel  for  appellant  did  not  at  such  time 
make  any  claim  to  any  mistake  in  said  years, 
and  did  not  ask  to  change  said  interrogato- 
ries so  as  to  make  the  year  "1895"  read 
"1894."  Section  546,  Homers'  Rev.  St  1897 
(section  665,  Bums'  Ber.  St  1894),  does  not 
designate  the  time  when,  during  the  trial, 
the  request  for  answers  to  Interrogatories 
shall  be  made.  It  Is  largely  within  the  dis- 
cretion of  the  trial  court  and,  unless  there  la 
a  clear  abuse  of  this  dlscretlofa,  the  action  of 
the  trial  court  will  not  be  disturbed.  Bach- 
man  V.  Oooper,  20  Ind.  App.  175,  CO  N.  E. 
894.  In  the  following  cases  It  has  been  held 
that  they  must  be  submitted  to  the  coiut  be- 
fore the  argument  commences,  or  they  may 
be  properly  refused:  Ollam  v.  Shaw,  27 
Ind.  388;  Malady  v.  McEnary,  80  Ind.  278; 
Miller  V.  Voss,  40  Ind.  307;  Glasgow  v. 
Hobbs,  62  Ind.  239.  See,  also.  City  of  Hunt- 
ington V.  Burke,  21  Ind.  App.  861,  62  N.  E. 
415.  Under  the  circumstances  shown,  there 
is  no  abuse  of  discretion. 

The  9ther  questions  discussed,  including 
those  raised  by  cross  assignment  of  errors, 
require  for  tlieir  solution  an  examination  of 
the  evidence.   It  Is  earnestly  and  ably  ar- 
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ffued  by  counsel  for  appellee  that  It  Is  not 
properly  In  the  record.  In  Tiew  of  this 
claim,  and  Inasmnch  aa  the  Jndgment  must 
be  reversed  npon  the  mlinsa  of  the  trial 
eonrt  npon  the  pleadings,  these  otbc^  ques- 
tions are  not  considered.  Judgment  reversed, 
with  Instmctlons  to  sustain  the  demurrers 
to  the  third,  fifth,  and  sixth  paragraphs  of 
reply. 

(US  IlL  476) 

SCnNADT  et  aL  T.  DAVIS.> 
<Sapreme  Oourt  of  Illinois.  April  17. 1900.) 

MASTERS    IN  CHANCERT— TAKtHO    AND  BE- 

POaTINO  EVIDBNCE^FEES— APPEAIi 
t  — RBCORD— BXCBPTI0N8. 

1.  Hard's  Rev.  St  18BT,  p.  830,  c.  03.  1  20, 
provides  that  compensation  of  masters  In  coan* 
eery  shall  be  15  cents  iier  100  words  for  taking 
and  certifyiDg  depositions,  or  for  takhig  and 
reporting  testimony  ander  order  of  the  court; 
a  sum  not  exceeding  $10  "for  examining  ques- 
tions of  law  and  fact  In  issue,  and  reporting 
conclusions,"  whenever  specially  ordered  by  the 
court;  "and  no  other  fee  or  allowance  what- 
ever" shall  be  made  for  their  services,  except 
that  in  counties  of  the  third  class  they  may  re- 
ceire.  "for  examining  questions  in  le&ue  refer- 
red to  them,  and  reporting  conclusiona  there- 
on," such  compensation  as  the  court  may  deem 
JqsL  Held,  that  the  fees  of  the  master  for 
"taking  and  reporting  testimony"  are  the  same 
Id  all  counties,  and  thst,  If  he  has  the  aid  of 
«  stenographer,  he  must  pay  therefor,  indoding 
the  malung  of  •  transcript  of  the  sborthand 
notes. 

2.  Where  a  reference  la  made  to  a  master 
In  chancery  to  take  and  report  the  testimony, 
toother  with  "bin  opinion  of  the  law  and  the 
evidence."  the  testimony  should  be  taken  in  his 
presence,  that  he  may  observe  the  wituesses. 

8.  Ihe  fixing  of  the  coropensatfoo  of  a  master 
in  chancery  in  a  county  of  the  third  class  "for 
ezambilog  questions  in  issue  referred  to  them, 
and  reporting  conclusions  thereon,"  which 
Hurd's  Bev.  St  1807.  p.  830,  c.  53,  i  20.  pro- 
vides shall  he  auch  sum  as  the  oourt  may  deem 
just,  should  be  on  a  hearing  and  after  the  r^ 
port  is  completed. 

4.  The  report  of  a  master  In  chancery  to 
whom  a  reference  Is  msde  should  make  sn 
Itemised  statement  of  services  rendered,  and 
the  fees  therefor  fixed  by  statute  oe  compensa- 
tion allowed  by  the  court,  and  show  by  whom 
the  same  have  been  paid. 

6.  The  record  showa,  other  than  by  the  excep- 
tions of  defendants,  that  they  produced  wit- 
nesses whose  testimony  was  not  considered  by 
the  master  In  chancery  to  whom  reference  was 
msde  to  take  and  report  testimony,  with  his 
opinion  of  the  law  and  evidence,  where  It  ap- 
pears that  the  court,  on  motion  of  plaintiff,  or- 
dei'ed  that  defendants  should  submit  to  the 
master  a  stenographer's  transcript  of  the  evi- 
dence taken  on  their  behalf,  and  that  fai  default 
thereof  the  master  should  mske  np  and  return 
his  report  on  the  evidence  appearing  from  tran- 
scripts of  stenographer's  notes  submitted  to 
him,  and  his  report  contains  no  testimony  tnl:- 
«D  on  behalf  of  defendants,  though  bis  certifi- 
rate  thereto  states  that  the  report  contains  all 
the  evidence  "submitted"  to  him. 

6.  Exceptions  of  defendants  to  the  report  of 
the  master  to  whom  reference  was  made  to 
take  and  report  testimony,  with  his  opinion  of 
the  law  and  evidence,  that  none  of  defend- 
.anta*  evidence  was  reported  or  considered  by 
him  because  they  would  not  submit  .to  him  a 
stenographer's  tranacript  thereof,  need  not  ba 
supported  by  a  showing  of  the  testimony  ex- 
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eluded;  ft  being  enoogh  ts  tHum  that  lh«  nas> 
ter  omitted  tbe  testimony  prodoeed  !■  thdr  ba- 
halt  ™— *  r 

Appeal  from  appellate  court,  First  district 
Bolt  by  Ofaarles  W.  Oavla  acalnst  Anna  M. 
Schnadt  and  others.  From  a  Judgment  of  tbe 
appellate  court  afflrmlnff  a  decree  for  lAslih 
tiff  (SI  UL  App.  6U0),  defendants  appeaL  Bs- 
Tersed. 

This  was  a  bill  In  chancery  filed  by  appel* 
lee,  Charles  W.  Davis,  for  a  decree  foreclos- 
ing a  certain  trust  deed  executed  by  appel- 
lants, Anna  and  Frederick  Schnadt  to  Aaron 
B.  Mead,  as  trnstee,  te  secure  a  certain  prin- 
cipal note  In  the  sum  of  $2,500.  and  Interest 
coupon  notes  attecbed,  signed  by  said  mort- 
gagors and  payable  to  one  John  L.  Healy; 
the  notes,  as  the  bill  alleged,  having  been  as- 
signed to  the  complainant  Tbe  substance  of 
the  answer  to  the  bill  was  that  said  Charles 
W.  Davis,  the  complainant  tn  the  blU,  and 
the  said  John  L.  Healy,  whose  name  appears 
as  payee  of  the  notes,  are  employes  of  the 
firm  of  Mead  &  Co.,  and  neither  has  or  ever 
bad  any  real  interest  tn  the  Indebtedness,  but 
Healy,  as  payee  of  tbe  note,  and  Davis,  as 
present  holder  thereof,  are  but  r^resenta- 
tives  of  tbe  said  firm  of  Mead  &  Co.;  that  the 
said  trustee,  Aar(m  B.  Mead,  la,  and  was 
when  tbe  note  and  mortgnge  or  tmst  deed 
were  executed,  a  member  of  the  firm  of  Mead 
&  Co.,  the  other  partner  tn  saJd  firm  being 
one  Albert  U  Coe;  that  on  July  2,  1892,  ap- 
pellant Anna  M.  Schnadt  bought  the  premises 
described  In  the  mortgage,  being  then  unim- 
proved dty  lota,  from  tbe  firm  ot  Mead  ft 
Co..  and  arranged  wltb  that  firm  for  a  loan  of 
$2,500  wherewith  to  coDstnict  a  building  on 
said  lote;  that  said  firm  agreed  to  make  the 
loan,  but  on  condition  tbe  same  should  be 
paid  by  them  to  the  borrowers  In  Installments 
as  the  work  on  tiie  buildings  progressed;  that 
one  A.  W.  Syratt  waa  then  in  the  anploy  of 
the  said  Mead  &  Co.  as  manager  of  a  touch 
office  of  tbe  Ann;  that  said  branch  i^ce  waa 
located  nearer  the  home  of  appellante  and 
nearer  tbe  proposed  new  building  than  was 
the  principal  office,  and  it  waa  arranged  the 
said  Syratt  should  determine  the  amount  that 
should  be  paid  appellante  from  time  te  time 
as  the  work  on  the  buildings  proceeded,  sod 
that  the  paymente  to  appellant!  of  such  in- 
Btallmente  should  be  m^  through  said  ^- 
ratt  on  the  written  order  of  the  ai^iellanta; 
that  said  Healy  was  then  In  charge  U  tbe 
loan  department  of  said  firm  of  Mead  &  Go., 
and  the  note  described  In  the  bill  was  drawn 
payable  to  him  and  signed  by  appeUants,  snd 
the  mortga^  described  In  tbe  bill  was  then 
executed,  and  both  delivered  to  the  firm  of 
Mead  &  Co.;  that  no  money  was  then  paid 
to  appellants,  but  that  the  same  was  te  be 
paid  from  time  to  time  as  the  work  progress- 
ed on  the  buildings  aforesaid;  that  vsrioaa 
amounte  were  afterwards  paid  by  said  Head 
&  Co.  on  written  orders  of  appellants,  vhldb 
they  executed  and  delivered  to  nid  Syratt, 
u  nuuuMpir  and  agent  of  said  Mead  ft  Oo-i 
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that  nld  Syntt  foiled  the  names  of  appet- 
lanta  to  orders  for  payments  out  of  s&ld  sum 
to  tbe  amount  of  fl.TOO,  and  tbat  appellants 
<1W  not  receive  any  part  of  tbe  moneys  drawn 
■on  said  forged  orders;  that  said  Syratt,  when 
lie  forced  said  orders,  was  acting  as  the  rep* 
leoentatlTe  of  said  firm  of  Head  &  Oo..  and 
waa  In  charge  of  the  branch  ofSoe  of  that 
flnn;  tbat  said  Syratt  was  arrested  and  In- 
dicted for  said  forgeries,  .and  thrown  Into  tbe 
Jail,  and  that  said  Mead,  acting  for  said  Mead 
&  Oo.,  represented  to  appellant  Frederick 
Schnadt  that  the  firm  had  sustained  other 
heavy  losses  by  reason  of  the  wrongful  con- 
■duct  of  Sftld  Syratt,  and  tbat  be  wished  to 
-conduct  negotiations  for  a  settlement  for  all 
■stKdi  loBsee;  that  said  Mead  &  Oo.  did  settle 
■with  Bald  Syratt,  and  received  notes  secured 
l>7  mortgages  on  property  belonging  to  rel- 
Atlvea  of  said  Syrhtt  to  secure  the  amount 
•of  the  defalcations  and  forgeries  of  Syratt, 
including  amonnta  received  by  Syratt  on  or- 
ders to  wblcb  the  names  of  the  appellants 
had  twm  forged.  The  answer  further  aver- 
red the  appellants  had  sostalned  damages 
by  reason  of  the  failure  of  Mead  &  Co.  to 
pay  them  the  money  as  borrowed,  etc.  In  an 
amonnt  equaling  the  snma  paid  them  by  said 
Mead  *  Co.,  and  averred  there  wan  nothing 
•Aw  tnm  them  on  the  note.  Replication  was 
JUed  to  the  answer.  The  cause  was  referred 
to  a  maatet  In  chancery,  with  directions  to 
take  and  r^wrt  the  proo^  together  with  "his 
opinion  of  the  law  and  the  erldoice.''  After^ 
wards,  OQ  motion  of  the  solicitor  for  the  com- 
plainant, the  following  ordor  was  entered: 
"Ordcved.  that  the  defendants,  Anna  M. 
Bchnadt  and  Frederick  L.  Schnadt,  submit  or 
-cause  to  be  rahmltted  to  Thimias  Taylor,  Jr., 
Ssq.,  one  of  the  masters  In  chancy  In  this 
-conr^  a  atenographer's  transcript  of  the  evl- 
■dence  taken  on  behalf  M  defendants  before 
^1d  mastu  on  the  referenoe  hu^ln,  on  or 
befwe  tbe  Ist  di^  of  March,  A.  D.  1808,  and 
that  In  default  thereof  the  said  master  shall 
.make  up  and  retom  to  this  court  his  report 
■oppn  the  endenoft  a  transcr^t  of  which  shall 
have  1>een  then  submitted  to  him,  and  acme 
.other."  The  appellants  filed  with  the  mastev 
the  followhig  written  objections,  which  ob- 
jections were  afterwards,  by  agre«aent  of 
parties,  presented  to  the  master's  report  In 
tbe  drenlt  oonrt;  the  language  being  chan- 
.ged  fsa  that  purpose:  '^B1rrt.  The  complaln- 
.ant  Introduced  as  witnesses  in  support  of  bis 
case  in  this  cause  Aaron  B.  Mead,  John  h. 
Healy,  and  Efenry  W.  Buckingham,  all  of 
vbom  were  examined  on  behalf  of  the  plain- 
tiff and  cross-examined  on  behalf  of  the  de- 
fendants; but  iqmn  making  up  tbe  master's 
report  no  pert  of  the  testimony  of  Aarai  B. 
Mead  or  J.  L.  Healy  has  been  written  up  or 
taken  Into  cmnlderation  by  the  master  or  re- 
-ported  in  this  cause.  Second.  The  defend- 
ants oflCoed  as  a  witness  In  this  cause  Fred- 
eric Xm.  Schnadt  and  A.  W.  Syratt  both  of 
wluun  -wwe  examined  on  behalf  of  the  de< 
ifmdants,  and  Frederick  I*  Schnadt  was 


eroes-exunlned  «t  great  length  by  the  com- 
plainant, such  cross-examination  eccupylng 
two  whole  sesalons  before  the  master,  of 
one-hiilf  day  each;  but  no  part  of  such  tes- 
timonj  has  been  considered  by  the  master  or 
ts  presented  In  the  master's  report,  or  his  cer- 
tificate of  evidence  filed  In  thto  cause.  Third. 
The  only  testimony  considered  by  the  master 
and  contained  In  his  report  is  that  of  Henry 
W.  Buckingham,  although  four  other  wit- 
nesses testified  In  this  cause  before  the  mas- 
ter. Fourth.  A  rule  was  entered  upon  the 
defendants  herein  to  dose  their  proofs  before 
the  master  at  a  certain  fixed  date,  and  in 
conformity  thraeto  the  defendants  ai;^>eared 
before  the  master  and  dosed  their  proot;  but 
did  not  hire  a  r^EKurter,  and  comidied  simply 
with  the  order  of  the  master  concemln^c  tbe 
taking  of  such  testimony,  and  were  not  bound 
to  cause  such  testimony  to  be  written  up  and 
submitted  to  the  master,  or  to  pay  for  the 
same.  Fifth.  The  complainant  herein  having 
submitted  his  proofs  to  Master  Taylor  for  the 
purpose  of  having  testimony  taken  on  both 
sides  of  said  cstise,  and  having  obtained  a 
rule  on  the  defendants  to  mffpeK  and  snb- 
mit  to  an  examination  before  such  master,  is 
compelled  to  present  all  the  evldoice  taken 
before  the  master  to  ssjd  master,  btfore  the 
report  of  tbe  master  can  be  mad^  and  the 
master  is  bound  to  take  Into  consideration. 
In  making  up  his  report,  all  tbe  testimony  tak- 
en before  him.  Sixth.  None  of  the  questions 
raised  tiie  defendante  concerning  the  forg- 
eries of  certain  orders  for  the  purpose  of 
fraudulently  obtaining  money  from  the  said 
d^endante  have  been  considered  lij  the  mas- 
ter, alOiongh  suoh  evidence  was  submitted  to 
the  master."  The  ohiJecOons  were  ovezruled 
by  the  master.  The  master  filed  his  re- 
port, with  his  conclusions,  to  the  effect  there 
remiUned  due  <»  the  note  gtvoi  to  Healy, 
and  the  Interest  thereon,  $8,077.20,  and  for 
solldtw's  fees  tbe  sum  of  (158.61.  The  re- 
port conWns  also  the  following  statemoKt: 
"Master's  fee,  this  report,  980."  The  only 
deposlthm  returned  to  the  court  witii  tiu  re- 
port woM  that  of  Henry  W.  Buckingham,  suc- 
eessOT  to  said  Healy  as  msnager  of  the  Icheui 
department  of  said  Mead  &  Ga,  taken  In  be- 
half of  the  ai^llee.  The  certificate  of  the 
master,  attached  to  tbe  r^rt>  is  as  follows: 
"I  hereby  certify  that  the  pages  following 
tills,  and  which  are  part  of  this  i^ifort,  eon- 
taln  all  the  testimony  submitted  to  me  in 
this  cause,  and  was  produced  before  me  by 
and  on  behalf  of  tiie  comidainant"  The  tib- 
jectlons  presented  to  and  overroled  by  the 
master  were,  by  agreement  of  the  parties 
and  consent  of  the  court,  reflled  before  tbe 
chancellor  as  obje<^ons  to  the  approval  of 
the  report,  but  wen  overruled,  and  decree 
entered  In  accordance  with  the  action  of  the 
master.  This  Is  an  ^peal  from  Hm  Judgment 
of  the  appellate  court  affirming  the  decree. 

W.  N.  Oemmlll,  for  appelant!.  Otaazlea 
H.  HamlU.  tor  tvpeUesb 
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BOGOS,  J.  (after  stating  the  facta).  8ec- 
UoD  39  of  chapter  22  of  the  Revised  Statutes, 
entitled  "Chancery,"  provides  a  caase  may 
be  referred  to  the  master  la  chancery  to 
take  and  report  the  evidence,  with  or  with- 
out his  conclusions  therenpon.  In  the  case 
at  bar  the  canse  was  referred  to  the  master 
to  take  the  proof  In  the  cause  and  report  the 
same,  together  with  hia  "opinion  of  the  law 
and  the  evidence."  It  was  the  duty  of  the 
master,  under  this  order  of  reference,  to 
cause  the  witnesses  to  be  brought  before  him 
and  examined,  to  have  their  testimony  re- 
duced to  writing,  and  to  embody  such  testi- 
mony In  his  report,  together  with  his  conclu- 
sions as  to  the  facts  established  by  the  tes- 
timony and  his  opinion  as  to  the  rights  of 
the  parties  nnder  the  law  applicable  to  that 
state  of  facta.  "The  document  exhibiting 
the  referee's  or  master's  findings  and  con- 
clusions is  called  his  'report,*  the  object  of 
which  Is  to  show  the  proceedings  which 
have  been  had  under  the  order  of  reference, 
the  evidence  which  has  been  taken,  and  the 
findings  and  conclusions  reached  by  the 
master  or  referee,  acceding  to  the  terms  of 
the  order  of  reference.  In  such  a  manner 
that  Intelligent  action  may  be  had  thereon 
by  the  court"  17  Enc.  PI.  &  Prac.  1033. 
In  Hayes  v.  Hammond,  162  III.  133,  44  N.  B. 
422,  we  said  (page  135, 162  111.,  and  page  42S. 
44  N.  E.):  "Id  the  absence  of  any  statute 
the  master  did  not  report  the  evidence  to 
the  court,  and  It  was  necessary  for  the  par- 
ties to  apply  to  him  for  certified  copies  of 
such  evidence  as  they  might  require,  relating 
to  matters  excepted  to;  but  by  our  statute 
the  whole  of  the  evidence  Is  reported  to  the 
court,  and  the  parties  may  select  from  It 
such  portions  as  are  relevant  to  the  excep- 
tions and  present  them  to  the  court."  In 
Ronan  v.  Bluhm,  173  111.  277.  60  N.  B.  e»4, 
we  said  (page  284.  173  111.,  and  page  607,  50 
N.  B.):  "The  cause  having  been  referred  to 
the  master  to  take  and  report  the  proofs, 
and  his  conclusions  on  points  of  law  and 
fact,  the  proofs  taken  by  the  master  shoald 
have  been  submitted  with  his  report** 

The  master  to  whom  this  case  was  re- 
ferred holds  his  ofl3ce  by  virtue  of  appoint- 
ment thereto  tmder  the  provisions  of  section 
1  of  chapter  90  of  the  Revised  Statutes,  en- 
titled ^'Masters  tn  Ohancery."  Section  9  of 
said  (Aapter  90  reads  as  follows:  "Masters 
In  chancery  shall  zecelTe  for  their  services 
such  compensatbm  as  shall  be  allowed  by 
law,  to  be  taxed  as  other  costs."  Section  20 
of  cb^iter  S3  of  our  Statutes,  entltied  "Fees 
and  Salaries"  (Bnrd's  Ber.  8t  1887,  p.  880), 
fixes  the  compensation  to  be  allowed  to  be 
charged  and  collected  by  maitera  for  their 
services.  Said  section  20,  so  far  as  It  relates 
to  services  rendered  by  the  mastor  In  this 
Instance,  Is  as  follows:  ''Masters  In  Cihan- 
eery.  Sec.  20.  Fees  of.  •  •  •  For  tak- 
ing depositions  and  certifying,  tor  every  one 
hundred  words,  fifteen  cents.  For  taking 
and  reporting  testimony  under  order  of  court* 


the  same  fees  as  for  taking  deporitl<m 

•  •  •  For  examining  questions  of  law  and 
fact  Id  issue  by  the  pleadings,  and  reporting 
conclusions,  whenever  specially  ordered  by 
the  court  a  sum  not  exceeding  ten  dollaia 

•  •  •  And  no  other  fee  or  allowance 
whatever  shall  be  made  for  services  by  mas- 
ters In  chancery.  In  counties  of  the  third 
class,  masters  In  chancery  may  receive  for 
examining  questions  In  Issue  referred  to 
them,  and  rei>ortlng  conclusions  thereon, 
such  compensation  as  the  court  may  deem 
Just,  and  for  services  not  enumerated  above 
In  this  section,  and  which  have  been  and  may 
be  imposed  by  statute  or  special  order,  they 
may  receive  such  fee  as  the  court  may  allow." 

The  fees  which  masters  are  entitled  to 
charge  for  ofilcial  services  In  the  matter  ot 
taking  and  reporting  the  evidence  are  enn- 
merated  In  said  section  20.  The  coadudlng 
portlan  of  the  section,  which  relates  to  tbe 
fees  of  masters  In  the  county  of  Cook,  that 
county  being  of  the  third  class,  changes  tbe 
provision  of  the  preceding  portions  of  the  sec- 
tion relating  to  the  fees  to  be  allowed  for 
examining  questions  in  Issue  referred  to  them 
and  reporting  concliulons,  but  In  no  respect 
affects  the  provi^ons  fixing  the  fees  for  takJng 
and  reporting  testimony.  The  fees  for  taking 
and  reputing  testimony  are  the  same  In  eacb 
of  the  counties  of  tbe  state,  viz.  15  cents  per 
100  words.  Said  section  20  expressly  pro- 
hibits the  allowance  to  masters  of  any  fee  or 
allowance  not  provided  for  In  the  section. 
The  fees  which  an  Incumbent  tO.  the  c^ce  of 
master  in  chancery  may  lawfully  exact  de- 
pend upon  the  terms  of  tbe  statute,  and  the 
rule  Is  that  such  statutes  are  to  be  strictly 
construed.  4  Am.  &  Bug.  Bnc.  Law.  814. 
"Xelther  court,  Jury,  nor  referees  can  award 
costs  unless  authorized  by  law,  and  where  the 
rule  Is  fixed  by  statute  It  must  be  followed 
strictly."  4  Am.  &  Bng.  Enc.  Daw,  815.  "It 
may  be  safely  asserted  as  a  legal  pn^ltlos 
that  fees  or  costs  cannot  be  allowed  oi  re- 
covered unleas  fixed  by  law.  *  *  *  A  wit- 
ness or  oflScer  of  the  law  has  no  legal  rigbt 
to  recover  on  a  quantum  m«^lt  for  services 
rendered  under  the  requirements  of  the  lav. 
For  such  services  he  is  limited  to  the  fee  or 
compensation  fixed  by  the  statute."  Smith 
T.  McLaughlin,  77  111.  596.  If  a  master  deems 
it  desirable  to  have  tbe  services  of  a  stenog* 
rapher  to  raable  him  to  perform  the  duty  of 
taking  or  reporting  the  evidence,  the  tervlcei 
rend^ed  by  the  stenc^rapher  are  to  the  mas- 
ter, and  toe  stenographer  must  lot*  to  tibe 
master— not  toe  parties,  or  either  of  tbem-for 
his  compensation.  The  compensation  of  the 
master  fixed  by  tbe  atetote  for  toking  and  re- 
porting testimony  Is  15  cents  pct  hnsdied 
words,  and  no  mwe  can  be  legally  demanded 
of  the  parties,  or  either  of  them,  tor  or  oo 
account  of  such  services.  Nor  hsA  the  court 
power  to  order  the  payment  of  a  greater  snm 
or  allowance  for  such  serrlce,  or  to  (wder  tbe 
parties,  or  either  of  them,  to  pay  any  snm  to 
a  stenographer  for  assisting  the  master  In 
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tftkihg  and  reporting  th«  proof.  If  the  court 
bad  been  clothed  with  power  to  order  the  ap- 
pellants to  procure  a  transcript  of  the  evi- 
dence from  the  stenographer,  there  would  be 
force  In  the  contention  the  amount  to  be  re- 
ceived by  the  stenographer  should  have  been 
fixed  In  the  ord^;  that  the  appellants  dionld 
not  have  been  left  wholly  In  the  pow^  of  the 
Btenographcrr  as  to  the  amoant  to  be  paid. 
The  sense  of  Justice  1b  not  always  strong 
enough  to  moderate  and  restrain  the  desire 
for  gain;  bnt  the  stenographer  Is  not  an  offi- 
cer of  the  court,— bad  no  legal  connection  with 
the  court,  the  master,  or  the  case.  The  law 
baa  not  fixed  bis  compensatloD,  or  authorized 
tbe  court  to  do  so,  and  the  order  in  Its  en- 
tirety must  be  reversed. 

Coansel  for  appellee  says:  "The  practice 
before  the  master  uniform^  contemplates  the 
reduction  of  the  testimony  to  writing  by  a 
stenographer.  Tbe  stenographers  do  not  work 
tor  nothing.  When  a  party  to  litigation  calls 
witnesses  and  examines  them  at  length,  with 
tmowledge  that  their  testimony  is  to  be  takm 
by  the  stenographer,  he  must  expect  that, 
before  a  master  can  consider  tbe  evidence,  it 
shall  be  presented  to  him  In  writing.  •  •  • 
The  master  cannot  make  up  bis  report  until 
the  evidence  la  before  him  hi  written  form." 
Tbe  duty  of  a  master  Is  to  have  tbe  witnesses 
brought  before  blm  and  examined  in  his  pret- 
ence, ^e  testimony  of  tbe  witnesses  Is  pre- 
vented to  tbe  master  orally,  and  Is  thus  befocs 
blm  tot  considetatUm.  His  duty  Is  to  lednce 
It  to  writing,  or  liftTe  it  so  reduced  to  vrltins, 
and  report  It  to  the  court  It  would  senn, 
from  tbe  statements  of  counsel  for  appeHee, 
It  has  become  tbe  practice  of  masters  in  Cook 
cotmty  to  commit  tbe  duty  of  bearing  the 
witnesses  testify  to  a  stenographer,— not  In 
the  presence  and  bearii^  of  the  mastw,— and 
of  requiring  tbe  parties  to  produce  a  tran- 
script of  the  testimony  so  taken  for  the  con- 
Blderatlon  of  the  master,  In  order  he  may 
tiiereby  be  Informed  as  to  what  has  been  tes- 
tified to,  and  taoMa  and  weigh  tbe  testimony 
as  disclosed  hy  tbe  transcript,  and  make  his 
findings  from  such  transcript  and  use  svch 
transcript  for  his  report  of  the  testimony^  ai^ 
that  tAie  practice  further  Is  to  Impme  upon 
suitors  the  burden  of  compensating  the  ste- 
nographer tor  doing  work  which  It  Is  the  duty 
of  tbe  master  to  do,  and  for  which  tbe  master 
also  collects  the  full  allovance  auttiorized  by 
the  statute  to  be  paid  for  such  service,  it 
such  practice  has  obtained.  It  should  no  longer 
be  tolnated.  When  tbe  twder  at  reference  re- 
qnlres  no  more  tiian  that  the  master  shall  take 
uul  report  the  evidence,  the  evil  of  the  prac- 
tice Is  the  Illegal  exaction  ct  the  sum  of 
money  demanded  from  snlton  as  for  tbe 
compensation  of  the  stenographer,  which,  if 
not  submitted  to,  shall,  oa  counsel  for  appel- 
lee ctmtends,  be  enforced  by  the  denial  of  a 
bearing  in  the  conrts.  But  the  practice  is 
frau^t  wll^  another  and  not  less  serious  evil 
when  indulged  In  a  case  where,  as  her^  the 
order  of  reference  requires  the  master  riiall 


also  make  report  of 'Ms  conclnsltms  of  law 
and  fact  In  order  to  discbarge  the  du^  of 
arriving  at  conclusions  as  to  tbe  facts,  Ibe 
master  should  see  the  witnesses  and  hear 
them  testify.  The  appearance  of  a  witness; 
his  demeanor  end  bearing  on  tbe  witness 
stand;  his  replies,  whether  frank  and  open,  or 
relnctant  and  evasive;  his  manner  of  express- 
ing himself,  whether  moderate,  dignified,  and 
respectful,  or  extravagant,  Impertht^t,  and 
reckless,— are,  It  was  said  In  Ballroad  Co.  v. 
Ogle,  92  111.  363,  always  of  vital  importance 
In  determining  the  credit  to  be  given  to  the 
testimony  of  the  witness.  We  have  frequent- 
ly held  an  opportunity  to  see  tbe  witnesses 
and  bear  tbem  testify  famished  superior  fa- 
cilities for  arriving  at  correct  conclusions  as 
to  the  credibility  of  the  witnesses,  and  tbe 
wQif^t  and  value  of  the  testimony  given  by 
them,  and  upon  that  ground  have,  as  a  general 
rule,  accepted  findings  based  upon  such  a 
hearing  as  more  reliable  than  conclusions  to 
be  drawn  by  us  from  mere  transcripts  of  the 
testimony  of  the  witnesses  as  preserved  In  the 
record  tot  our  Inspection.  In  17  Enc.  PI.  & 
Prac.  1028,  It  Is  anld:  "One  of  tbe  most  im- 
portant duties  and  powers  of  tbe  referee  Is  to 
hear  the  parties  and  such  evidence  as  may  be 
presented  bearing  upon  the  iseuee  hivolved." 

The  order  entered  by  the  court  on  the  mo- 
tion tt  the  aivellee,  that  tbe  master  should 
not  condder  the  testimony  which  hod  been 
taken  before  him  in  behalf  of  the  appellants 
imieas  the  aM>dlants  should  procure  and  sub- 
mit to  the  masta*  a  ■tau^mpber's  transcript 
of  the  said  testimiMy,  sbonld  not  have  been 
altered,  hat  Oie  motion  sbonld  have  been  de- 
nied. The  acttm  ot  the  master  In  oonslder- 
tng  only  the  totlmoiqr  of  the  aiipeDee,  and 
forming  his  condud(Ki8  thtxtfrom,  should  not 
have  been  approved  by  the  court,  but  the  ob- 
jections and  excepttouB  in  that  respect  pre- 
wated  to  tbe  report  tiionld  have  been  bdb- 
talned.  It  was  tiie  ^ht  of  the  master  to 
demand  compensation  for  taking  and  report- 
ing the  proof  at  the  statutory  rate  of  16  cents 
per  100  words,  for  o»«mfw!^ig  the  qoesttoia 
of  law  and  fact;  and  reporting  his  conduskms 
fbereon.  the  master  was  entltied  to  such  com- 
pensation as  the  amrt  should  deem  Just;  that 
Is,  such  amount  as  the  court,  upon  considera- 
tion of  such  services,  should  Judicially  deter^ 
mine  to  be  Just  and  reasonable,  and  should 
order  to  be  paid.  The  master  cannot  arbi- 
trarily fix  upon  an  amount  to  be  paid  him  as 
his  compensation  for  examining  questions  of 
foct  and  reporting  his  nmclDSlons,  but,  before 
he  Is  ^titled  to  demand  the  parties;  or  either 
of  them,  shall  compensate  him  In  any  sum 
for  such  services,  it  is  his  duty  to  have  Uw 
court  determine  tbe  amount  he  ia  Justly  en- 
titled to  recdve  for  such  services.  In  the 
determination  of  that  question  tbe  parties  are 
^titled  to  be  heard.  The  hearing  should  be 
had  after  the  master  has  considered  the  evi- 
dence, made  his  finding  of  law  and  fact  ud 
completed  his  r^rt  so  that  !t  Is  ready  to 
be  filed  on  payment  of  the  amount  the  court 
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finds  ibOnld  be  paid  far  racta  seirtcea,  for 
the  reason  an  inapectlon  of  the  report  is  nec- 
essary to  enable  the  court  to  ascertain  and 
determine  as  to  the  Jnst  compensation  to  be 
paid  tiie  master,  and  by  ■whom  It  shall  be 
paid.  The  course  Is  desirable  for  tibe  fur- 
ther reason,  b^ore  the  master  has  acted  he 
la,  In  a  sense,  clothed  with  power  to  declare 
Indgment  on  the  rights  and  Interests  of  the 
oartles,  and  tbelr  condltI<m  and  nlatUm  to  the 
oaaster  Is  each  tbey  shonld  not  then  be  re- 
inlred  to  accede  to  ta  contest  his  deman(bi 
for  sezTlces  to  be  roidered  In  the  matter  of 
deddlng  for  or  against  them.  The  report  In 
this  case  as  to  the  fees  and  charges  of  the 
master  is  as  foDows:  "Master's  fee,  this  re- 
port  950."  This  mode  of  reporting  fees  and 
diarges  can  be  easllr  made  a  cover  for  Illegal 
and  oppresslTe  unctions.  AD  Itemlaed  state- 
ment of  serrices  rendered,  and  the  fees  al- 
lowed therefor  by  the  statute,  shonld  be 
made,  and  If  serrices  ate  rendered  for  which 
the  fees  are  not  fixed  by  the  statute,  bat  ate 
left  to  be  determined  by  the  <diancellor,  the 
report  shonld  state  such  service,  and  the  ac- 
tion of  the  court  In  the  matter  ot  the  mas- 
ter's compeiMation  therefor,  and  also  diould 
show  whether  such  costs  had  been  paid,  and, 
If  paid,  by  whom. 

It  Is  urged  It  does  not  appear  from  the  rec* 
ord,  otherwise  than  from  the  statements  In 
the  exceptions  to  the  r^iort  of  tiie  master, 
that  the  witnesses  named  in  such  exceptions 
Rave  testlnumy  before  the  roaster,  or  that  the 
master  did  not  consider  all  the  testimony  pro- 
dooed  by  the  appdlants  cm  the  heating  before 
the  master.  The  court;  on  the  motion  of  the 
ai^)dlee>  ordered  that  tibe  appellants  should, 
on  or  bef(ne  a  day  named,  submit  to  the  mas- 
ter a  stenographer's  transcript  of  the  evidence 
takm  on  behalf  of  said  appellants,  and  that 
In  default  of  comidlance  wltii  such  order  the 
master  should  make  up  and  return  bis  report 
upon  the  evidence  appearing  from  transcripts 
of  stenographer's  notes  sobmltted  to  him. 
This  order  clearly  established  that  the  testi- 
mony of  witnesses  prodnced  by  appellants 
bad  been  heard  and  taken  down  In  shorthand. 
'Xlie  master's  report  contains  no  testimony  tak- 
en on  behalf  of  appellants.  The  certificate  at- 
tached by  the  master  to  his  report  states.  In 
express  terms,  the  report  contained  all  the 
evidence  "submitted"  to  bim  and  on  which 
he  acted,  and  that  such  evidence  waa  that 
Mily  which  bad  been  produced  by  and  on  be- 
half of  appellee.  That  the  master  did  not 
regard  the  testimony  of  witnesses  taken  nn- 
der  the  order  of  reference,  but  not  tran- 
scribed into  longhand,  as  "submitted,"  and 
that  he  excluded  such  testimony  from  his  re- 
port, and  from  consideration  the  testimony 
which  the  appellants  produced  before  bim, 
but  did  not  cause  to  be  transcribed  into  long- 
band,  is  too  clear  to  admit  of  doubt  or  require 
discussion. 

It  is  urged  that  the  excepttons  to  the  ac- 
tion and  report  of  the  master  should  have 
been  mwovt/^  by  a  shoiwlng  of  the  tesfl- 


mooy  on  behalf  of  the  appellants  vlilcfa  the 

exceptions  allege  was  erroneous  exdoded 
from  the  report  This  testlnumy  hsd  been 
produced  betore  the  master.  It  vras  the  duty 
of  the  master  to  have  embraced  It  within 
his  report,  as  a  proper  part  of  the  record  of 
the  cause.  It  waa  omitted  from  the  n^port, 
and  exdnded  from  consideration,  under  ao- 
ttu»ity  of  an  order  which  the  appose  im>- 
cored  to  be  improperly  entered.  It  was 
enough  for  the  appellants  to  show  that  Uie 
master  had  thus  omitted  the  testimony  pro- 
duced in  their  behalf.  On  such  showing  tbi» 
report  should  have  been  dlsspproved,  and  the 
master  ordered  to  make  report  of  the  testi- 
mony produced  befwe  him. 

The  Judgment  of  the  appellate  court  and 
the  decree  Of  the  circuit  court  are  each  re- 
versed,  and  the  cause  will  be  remanded  to 
the  drcnlt  court,  with  directions  to  deny  tbe 
motion  entered  by  appellee  to  require  the 
ai^i^lsnts  to  procure  and  submit  to  Uie  mas- 
ter transcripts  of  the  testimony  produced  be- 
fore the  master  by  the  appellants,  and  to  take- 
sndi  furthffl'  proceedings  In  the  cause  as  to 
justice  and  equity  shsll  appertain.  Bevetaed 
and  remanded,  wltii  dlrectUms. 


an 

HATWABD  T.  LEESON. 
SAME  V.  HOPEWELL 

(Bupmne  Judicial  Cioort  of  Uassaclnuetts. 

SnfToIk.  Jane  16.  1900.> 

CORPORATIONS— PROMOTERS  ~  SBCRBT  PBOP- 
ITS  — EXPENSES  OP  OROANIZATION  —  REIM- 
BURSE MEN  TS-WRONOFITL  IBStTB  OF  STOCK 
—  MEASURE  OP  RECOVERY  —  RBCIIVER- 
CREDITORS'  SUIT— PARTICIPATION  IN  BEN- 
EFITS. 

1.  Promoters  of  a  corporatioii,  subsequent 
to  the  creation  thereof,  and  while  they  vere 
the  sole  stodcholders,  voted  to  Issue  its  corpo- 
rate stock  to  tbemscivea  in  payment  for  serv- 
ices rendered  in  securing  options  on  land,  vbldk 
they  assigDed  to  the  corporation.  The  stock  ro 
Idsucd  eqnalled  the  estimated  profits  to  be  de- 
rived from  such  options.  ITiereafter  the  pro- 
moters invited  the  public  to  subscribe  to  tlie- 
stock,  without  dlsclosluic  the  facts  as  to  sarti 
stock  to  the  subscribers,  or  getting  their  cod- 
aent  to  the  payment  of  anch  reDiuneration. 
Eeld,  they  are  guilty  ot  a  fraud,  and  the  com- 
pany can,  without  returning  the  lands  acquired 
under  the  options,  maintala  an  action  for  the 
recovery  of  such  stock,  or  damages  for  tbe  lua 
thereof. 

2.  Promoters  of  a  corporation,  who  have  ia 
curred  expenses  and  paid  out  money  in  pro- 
curing options  for  the  benefit  of  the  prospectite 
corporation,  are  entitled  to  reimbursement 
therefor  on  creation  of  the  corporation. 

3.  Pemns  who  were  promoters  of  a  corpon- 
tlon,  and  who,  while  they  were  the  sole  stock- 
holders, procured  the  issnance  to  themselTPS  of 
shares  of  the  capital  stock  of  the  cotporation  in 
payment  ot  secret  profits  made  by  them  from 
tbe  sale  of  property  owned  by  them  to  tbe  c«> 
poration,  may  be  compelled  to  account  for  toe 
shares  so  received,  with  dividends  thereon  re- 
ceived by  them,  or  the  proceeds  of  a  sale  there- 
of by  tbem,  if  sold,  with  interest  from  the  t'tte 
ot  the  sale,  or  for  tbe  fair  market  value  of  the 
stock  at  the  time  of  its  issuance,  or,  if  it  -ta 
no  market  value  at  the  time  of  issuance,  for 
the  leasoa  that  tiw  qoipwatkm  was  not  rrt 
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Isonched.  then  tbe  value  at  the  time  a  market 
T«lue  may  be  foand  to  have  been  efltablished. 

4.  A  receiver  of  an  inaolvent  foreign  corpora- 
tion cannot  maintain  an  action  in  hla  own  name 
against  persons  who  were  promotcra  of  the  cor- 
poration, to  recover  aecret  profits  made  by 
them  out  of  the  sale  of  property  owned  by  them 
to  the  corporation;  bat  such  action  should  be 
brought  in  the  name  of  the  corporation,  though 
the  receiver  was,  by  the  order  appointing  him, 
directed  to  collect  and  take  possesslou  of  the 
assets  of  the  corporation,  and  by  a  subsequent 
order  of  the  court  directed  to  Drosecute  an  ac- 
tion for  the  recovery  of  such  secret  profitSt 
either  in  his  own  name,  or  in  the  name  of  tbe 
insolvent  corporation,  as  he  might  be  advised. 

5.  Where  a  receivership  of  an  insolvent  cor- 
poration was,  by  an  order  of  the  court,  made 
to  extend  to  a  suit  by  the  trustee  in  a  trust 
deed  on  corporation  property  to  foreclose  the 
trust  deed,  as  well  as  to  a  suit  by  creditors  to 
recover  aecret  profits  made  promoters  of  the 
corporation,  it  was  pmper,  after  the  perform- 
ance of  the  decree  directing  foreclosure,  to 
make  an  order  directing  that  tbo  trustee  should 
not  thereafter  be  responsible  for  any  costs  in- 
curred in  prosecuting  the  creditors'  suit  tor  se- 
cret profits,  and  Himting  the  right  to  partici- 
pate In  the  benefits  of  such  suit  to  those  cred- 
itors who  filed  security  for  costs. 

6.  In  a  suit  by  nn  insolvent  foreign  corpora* 
tion  against  residents  of  the  state  to  recover 
secret  profits  made  by  defendants  while  pro- 
moters of  the  corporation,  the  question  of 
whether  or  not  persons  at  whoso  iustanee  the 
suit  is  being  prosecuted  are  creditors  of  the 
corporation  is  Immaterial,  since  such  question 
is  to  be  determined  by  the  court  having  juris- 
diction of  the  insolvent  corporation,  and  cannot 
be  raised  collaterally. 

Report  from  superior  court,  SnfTolk  count?; 
James  B.  Richardson,  Judge. 

Actions  by  one  Hayward.  as  receiver  of 
the  East  Tennessee  Land  Company,  against 
one  Lee  son  and  one  HopewelL  Findings  of 
fact  were  made,  and  questions  of  law  aris- 
ing thereon  were  reserved.  Decrees  In  favor 
of  plaintiff  ordered  on  substitution  of  Insol- 
Tent  corporation  as  party  plolntllT. 

G.  W.  Bad^,  W.  EL  RnmeU.  W.  B.  Wlna- 
low,  and  Lewis  O.  Farmer,  tor  complainant 
AUnd  Hemenway  and  L  R.  CUarfc,  for  de- 
fendants. 

L0RIN6,  J.  Tbeee  two  cases  were  heard 
together  in  the  super Ic^  court,  certain  flnd- 
fnga  on  the  material  fticta  were  made,  which 
are  set  forth  la  a  report,  and  the  qnestlona 
of  law  ariabac  tliereon  wtm  reserred  for 
tbia  court 

Tta«  Bolta  were  b^un  by  tbe  reeelTer  of 
the  East  Tennessee  Land  Company,  an  Insol- 
vent corporation,  to  recover  from  the  defuid- 
ants  aeeret  proftts  made  by  them  as  pro- 
moters of  that  company.  By  a  confidential 
Glrcnlar  dated  March  25,  1889,  the  Phoenix 
Land  Company  proposed  to  the  defendants 
and  sight  other  persons  that  they  should  as- 
sociate themaelTes  together  as  the  Syndicate 
or  Toi,  to  adranee  to  the  Fboenlx  Land  Oom- 
pany  from  flSttOOO  to  980,000,  which  shonld 
be  used  In  obtaining  iqittMia  on  some  336,000 
to  300,000  acres  of  land  In  three  sp«d4ed 
comities  in  tbe  state  of  Tennessee.  These 
lands  were  stated  in  tbe  circular  to  be  on- 
d^faOdiia  part  wltb  Iron  sod  la  part  witb 
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coal,  to  be  well  wooded,  to  baTS  a  soli  of 
fair  agricultural  value,  and  to  bare  the  most 
healthful  arerage  climate  of  the  South,  and 
therefwe  amvoprlate  for  a  health  ruort  for 
tbe  South  In  summer  and  for  tbe  Kortb  in 
winter;  that  tbe  price  for  wblcb  tbsy  could 
be  obtained  was  about  9800^000,  to  wblcb 
should  be  added  910(^000  for  possible  «c- 
penses,  and  that  tbey  were  really  worth 
91,600^,  Bbowlng  a  profit  of  9000,000.  It 
was  proposed  that  options  on  these  lands 
should  be  obtained  in  tbe  name  of  the  Phce- 
nlz  land  Company,  and  when  tbe  options 
were  obtained  a  thorongb  InrestigatlMi 
should  be  made^  and  tbe  opinion  of  an  ex- 
pert obtained  as  to  th^  Talna;  tiutt  the 
Phomlx  Land  Company  and  the  Byadicate 
of  Ten  abonid  tbm  Mganiae  a  coivoratkm. 
and,  through  snbserlptlims  to  its  ca^tal 
stodt  made  tbe  pnbUc  and  secured  by 
means  of  a  prospectus,  the  corporation  would 
be  aMe  to.  and  ' should,  buy  the  optioiu  at 
a  price  ilzed  by  tbe  two  partlea  to  tbe  en- 
terprise, the  Pboenlx  Land  Company,  and  the 
Syndicate  of  Ten,  and  tbe  net  profits,  after 
paying  all  actnai  expenses  incurred,  should 
be  divided  between  tbe  twa  TtM  FhOBUlx 
Land  Company  was  a  corporation  organised 
under  the  lawa  of  tbe  state  of  Tennessee  on 
March  16, 1888r-lnst  10  days  before  tbe  date 
of  tbe  drctiar  moitloned  abore,— 1^  Fred- 
eridc  Gates,  bis  son,  R.  W.  Oates,  bis  two 
partners  in  tbe  real-estate  bnainess  at  Oiat- 
tanooga,  A.  W.  Sldsbottom  and  O.  F.  Jaynes, 
together  with  one  Alphcmso  A.  Hopkins,  of 
Blmira,  ta  tbe  state  New  Zork.  These 
fire  men  were  all  tbe  incOTporator^  dlrac^ 
orSf  or  subBcrtbers  to  stock  in  said  a»pc«a- 
tloa,  and  "It  does  not  appear  that  any  stock 
of  said  Phcmlx  tand  Company  was  actually 
Issued,  or  that  it  bad  any  paid-up  capital 
stock  at  any  time,  or  that  it  owned  any 
land.^'  The  defendants,  together  with  tight 
other  petstms,  accepted  this  proposal,  and  an 
agreemoit  between  tbe  Syndicate  of  Tm  and 
the  Phoenix  Land  Company  was  completed 
May  6,  1880.  This  agreement  la  sp«^»n  of 
m  tbe  report  aa  "Paper  No.  81,"  and  as  the 
'/Agreement  of  March  25,  1880,"  and  It  hk- 
elnded  a  paper  referred  to  in  tbe  report  aa 
the  "Plan  More  In  Detaa"  Tbe  pbtn  laid 
out  In  this  agreement  was  Bubstentlaliy  car- 
ried into  efFect  It  was  departed  from  in 
ttils:  that  tbe  parties  organised  tbe  corpo- 
ration, which  was  to  purchase  the  opttmis 
from  them  at  an  advance  when  they  had  ob- 
tained options  on  about  one-third  of  the 
lands  which  tbey  proposed  tbe  company 
abonid  ultimately  own.  In  place  of  waiting 
mitll  optlona  on  lUl  tbe  lands  had  been  ae- 
enred.  Tbe  certificate  of  Incorporation  of 
the  new  company  was  issued  on  May  SB, 
1889,  and  Its  name  was  the  East  Tennessee 
Land  Company.  Tbe  pnrcbaae  price  of  tbe 
land  on  which  the  pwtles  bad  thm  secured 
optlona  was  93312,094.  of  which  the  Pboenlx 
Land  Company  bad  paid  96,008.  leaving 
.  9Ue;08a  to  be  paid.  ■  On  Jnn«.6th  tba-lneor- 
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porators  of  the  Pbcenlx  Land  Company  snb- 
Bcrlbed  Individually  to  shares  In  the  East 
Tennessee  Land  Company  to  the  amoant 
of  $250,000,  par  ralne.  The  members  of  the 
Syndicate  oC  Ten  also  subscribed  to  shares 
to  the  same  amoant,  and  the  Phoenix  Land 
Oompany,  in  Its  corporate  name,  subscribed 
to  shares  to  the  amount  of  |200,000,  par 
value.  In  addition,  shares  amounting  to 
910,000  were  subscribed  by  one  Mason,  In 
whose  name  some  of  the  options  subsequent- 
ly secured  were  taken.  There  were  13  In- 
corporators of  the  East  Tennessee  Land 
Company.  Gates  and  one  of  bis  associates 
were  2.  Ten  of  the  members  of  the  Syndi- 
cate of  Ten,  together  wltb  the  said  Mason, 
made  the  13.  It  appears  that  one  of  the 
original  members  of  the  Syndicate  of  Ten 
divided  his  interest  In  two,  so  that  there 
were  ultimately  11  members  In  the  Syndi- 
cate of  Ten;  2  of  them  having  a  half  share 
each.  On  June  10,  1889,  the  0rst  meeting  of 
the  stockholders  of  the  East  Tennessee  Land 
Company  was  held,  and  all  the  Incorporators 
and  stockholders  were  present  in  person  or 
by  proxy.  At  this  meeting  It  was  voted  that 
the  coriraratlon  should  make  a  contract  with 
the  Phoenix  Land  Company  whereby,  in  con- 
sideration of  the  Phoenix  Land  Company's 
assigning  all  options  then  held  or  tber^ifter 
acquired  by  It,  and  of  Its  agreeing  to  secure 
further  options  at  the  expense  of  the  East 
Tennessee  Land  Company  during  the  ensu- 
ing six  months,  the  East  Tennessee  Land 
Company  agreed  (1)  to  pay  all  expenses  of 
the  Phoenix  Land  Company  In  procuring  fur- 
ther options  under  the  contract;  (2)  to  pay 
all  sums  due  as  purchase  money  under  the 
options  assigned  to  It,  whether  then  owned 
or  thereafter  acquired;  and  (3)  to  Issue  to 
the  Phoenix  Land  Company  paid-up  shares 
In  Its  capital  stock  to  the  amount  of  $700,000. 
This  contract  was  executed  on  the  next  day, 
June  11,  1889.  The  stockholders  also  passed 
a  resolution  Instructing  the  secretary,  on  this 
contract  being  executed  by  the  Phoenix  Land 
Company,  to.  issne  to  it  paid-up  shares  to 
the  amount  of  $200,000,  pax  value,  and  to 
Issue  such  shares  to  the  amount  of  $500,000, 
par  value,  to  persons  presenting  orders  there- 
for from  the  Phoenix  Land  Company,  char- 
ging the  same  to  the  Phoenix  Land  Com- 
pany. On  or  about  July  3,  1889,  Gates  and 
his  associates  in  the  Phoenix  Land  Company 
presented  orders  from  the  Phoenix  Land 
Company  for  shares  to  the  amount  of 
$250,000;  and  certificates  therefor  were  is- 
sued to  them.  At  the  same  time  the  defend- 
ants, with  their  associates  in  the  Syndicate 
of  Ten,  presented  orders  for  the  issue  to 
them  of  shares  to  the  amount  of  $250,000, 
and  certificates  therefor  were  issued  to  them. 
The  Phoenix  lAnd  Company  did  not  origi- 
nally take  out  certificates  for  the  $200,000 
of  shares  which  were  to  be  Issued  to  it,  but 
they  were  subsequently  Issued  from  time  to 
time  to  persons  to  whom  they  were  sold  by 
it.  In  DeeembeE;  1888,  the  Bast  Teaneiaee 


Land  Company  Issaed  a  prospectus  Inviting 
subscrlptlcms  to  the  capital  stock  of  the  cor- 
poration. In  this  prospectus  It  Is  stated, 
among  other  things,  that:  "The  coital 
stock  of  this  company  represents  actual 
value,  without  Infiatlon,  but  does  not  ap- 
proximate the  entire  value  of  the  proper- 
ties on  which  It  is  based.  It  was  the  In- 
tention of  the  projectors  and  Incorporaton 
to  shape  this  enterprise  so  that  its  stock 
should  be  as  solid  as  that  of  a  national  bank. 
Over  half  a  million  dollars  of  Its  capital 
were  subscribed  ticfore  the  company's  organ- 
ization, at  par.  Subscriptions  for  the  re- 
mainder are  now  solicited."  And  no  other 
reference  was  made  to  the  fact  that  the 
$700,000  of  paid-up  shares  In  question  had 
been  subscribed  for,  and  no  statement  was 
made  as  to  the  way  In  which  those  $700,000 
of  shares  had  been  paid  for  and  Issued. 
"Large  tracts  of  land  were,  In  1889,  1890. 
1801,  1802,  purchased  by  tiie  East  Tennessee 
Land  Company,  *  *  •  and  during  said 
years  It  had  laid  out  and  made  streets  on 
such  lands  purchased  by  it,  erected  build- 
ings, and  started  manufacturing  industries; 
so  that,  where  there  was  a  population  of 
less  than  one  hundred,  and  three  or  four 
poor  buildings,  on  June  1,  1889,  there  was 
on  June  1,  1893,  a  popniation  of  about  four 
thousand,  and  several  hundred  buildings." 
"The  amount  of  stock  Issued  by  the  East 
Tennessee  Land  Company,  in  all,  to  snb- 
Bcrlbers  and  purchasers,  was  approximately 
two  million  dollars,  par  value,  including  the 
$700,000  Issued"  under  the  contract  of  June 
11th.  The  East  Tennessee  I^nd  Company 
also  Issued  its  mortgage  bonds,  dated  Oc- 
tober 1,  1890,  to  the  amount  of  $1,000,000. 
On  November  18, 18^,  one  Schumacher  filed 
a  bin  in  equity  in  the  circuit  court  of  t&c 
United  States  for  the  Southern  dlvlslou  of 
the  Eastern  district  of  Tennessee,  in  behalf 
of  blmseif  and  all  other  unsecured  creditors 
of  the  East  Tennessee  Land  Company,  al- 
leging that  the  company  was  Insolvent,  and 
praying  tliat  its  property  m^bt  be  realized, 
and  the  proceeds  distributed  among  Its  cred- 
itors. In  this  suit  receivers  were  appointed 
to  take  possession  of  all  the  property  of  the 
corporation.  The  Central  Trust  Company  of 
New  York,  the  trustee  named  In  the  mort- 
gage given  to  secure  the  bonds  of  the  East 
Tennessee  Land  Company,  filed  a  blU  to 
foreclose  that  mortgage  on  March  11,  1894, 
the  two  causes  were  consolidated,  and  the  re- 
ceivership was  extended  to  the  consolidated 
cause.  The  consolidated  cause  was  referred 
to  a  master.  Upon  the  coming  In  of  the  mas- 
ter's report  a  decree  was  entered  on  Feb- 
ruary 27,  1897.  establishing  the  validity  of 
the  mortgage,  ascertaining  the  debts  thoeby 
secured  and  the  other  debts  of  the  corpora- 
tion, directing  the  propertr  of  the  corpora- 
tion to  Ik  sold,  and  decreeing  the  order  of 
distribution  of  the  proceeds  derived  therfr 
front  By  this  decree  It  was  found  that  the 
debt  (tf  .  the  Batt  Tuuuisee  Land  OauBUij 
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at  that  time  was  aa  follovs;  (1)  Mortgage 
debt,  $l,ld4,S36.S8;  &i  vendors'  Uen  on  com- 
pany's land,  9166,288^;  ifH  secured  debt, 
|202,40».0»,  and  onsecoxed  debt.  f224^1&M; 
amonnting  to  9WlN,2SfIJBait  and,  In  addition, 
¥8,031.10  dne  ui  recti  Tor's  cerUflcates  Issoed 
to  raise  momj  to  pay  taxes.  Tbe  r^rt  on 
wbldi  this  case  cranes  np  from  the  superlcw 
court  states  that  the  gross  sum  realised  by 
tbe  sale  of  tbe  property  of  the  East  Ten- 
nessee Land  Company  under  tbe  decree  of 
February  21, 1897,  was  $12&,872JiO.  On  Bfay 
20,  1805,  an  order  was  made  In  the  consoli- 
dated cause  directing  the  receivers  to  Insti- 
tute certain  proceedings^  and,  among  otbers, 
the  two  suits  now  b^ore  this  court  The 
prosecutltHi  of  these  suits  was  sabseqnenUy 
suspended  by  order  of  the  court,  but  on 
July  1,  1887,  an  order  was  made  directing 
tbe  receiver  to  proceed  with  the  prosecution 
thereof. 

Stripped  of  the  surroundings  which  tend  to 
obscure  its  real  nature,  the  transaction  in 
which  the  defendants  took  part  was  this: 
Gates  and  his  four  associates,  and  the  de- 
fendants and  their  nine  associates,  believing 
that  a  tract  of  some  22S,000  to  300,000  acres 
of  land  In  Tennessee  had  natural  resources 
which  could  be  developed  at  a  great  profit, 
agreed  to  join  themselves  together  to  secure 
options  on  the  land,  and  then  organized  a 
OHporation  which  was  to  buy  the  options  of 
them  at  a  profit  This  profit  after  paying 
all  actual  expenses  Incurred  in  procurli^  the 
options  and  organizlug  the  corporation,  was 
to  be  divided  equally  between  Gates  and  his 
associates,  <^raUng  under  the  name  of  the 
Phoenix  Land  Company,  and  the  defendants 
and  their  sssodates,  operating  as  the  Syndi- 
cate of  Tea.  In  this  Joint  adventure  Gates 
and  his  associates  contributed  their  Informa- 
tion as  to  the  land,  and  the  defendants  and 
their  associates  contributed  the  money 
000  to  $30,000)  to  be  advanced  for  the  ex- 
penses of  tbe  enterprise,  until  the  cori>oration 
to  be  organized  was  organized  and  was  in 
funds,  when  these  advances  were  to  be  repaid 
by  it  It  was  stated  In  the  agreement  pro- 
viding for  this  Joint  adventure  that  the  profit 
which  they  would  secure  from  the  corpora- 
tion for  the  transfer  of  these  options  would 
be  some  $700,000;  the  cost  of  tbe  lands  be- 
ing estimated  to  be  $900,000,  Including  $100,- 
000  for  expenses,  and  the  value  of  the  lands 
to  tbe  corporation  being  stated  to  be  $1,500, 
000.  If  the  $100,000  of  expenses  included 
in  tbe  $800,000  were  repaid  to  them,  the 
difference  between  tbe  two  (that  is  to  say, 
the  net  profit  to  the  promoters  of  the  corpora- 
tion) would  be  $700,000.  It  was  also  agreed 
that  "at  least  five-sixths  of  Its  net  profits 
shall  be  taken  by  each  of  these  two  contract- 
ing parties  in  the  stock  of  the  new  corpora- 
tion." Tbe  only  particulars  In  which  the 
promoters  d^tarted  from  this  plan,  In  carry- 
ing It  into  effect,  were  that  they  organized 
the  corporation  when  only  one-third  of  the 
options  contemplated  had  been  secured,  and 


that  they  then  Issued  to  tti^nselves  $700,000 
of  paid.^  stock  of  the  corp<watlon,  as  the 
net  profits  which  they  were  to  make  In  the 
transaction.  Nominally,  this  $700,000  of  pald- 
up  stock  was  Issued  In  payment  for  options 
then  owned  by  tbe  Phoenix  Land  Company, 
on  which  It  had  paid  $6,000,  and  the  agree- 
ment of  that  cnnpany  to  secnre  fnrttwr  op- 
tions, dmlng  a  period  of  six  mwiths,  at  the 
expense  of  the  new  coiporatlon.  Beally,  this 
$700,000  o<  palO-qp  stock  was  Issued  to  the 
promote  as  remuneration  for  th^  services 
as  promoters,  or,  as  It  is  tormed  in  the  re- 
port of  the  siqierior  court  'ot  the  net  pn^ts 
which  it  was  arranged  in  the  agreement  be- 
tween the  Phoenix  Land  Company  and  the 
Syndicate  of  should  be  divided  eqnaUy 
betwerai  tbe  twa  The  twoity-Ant  flndli^ 
of  the  superior  court  is  »plldt  <m  this  point 
It  is,  so  fftr  as  material  here,  as  follows: 
"The  sum  named,  $70(^000,  was  not  arrived 
at  by  any  appraisal  or  attempted  amtralsal 
or  valuation  of  any  property,  t^ttons,  or  con- 
tracts, or  title  bimds,  etc.,  which  the  Phoenix 
Land  Company  had.  •  *  •  Said  large 
sum  was  named  as  a  consideration  that  It 
might  be  enou^  to  include  the  'profits'  men- 
tioned m  contemplated  in  said  paper  marked 
*Ma  81.*  and  equedally  in  clause  8  of  the  Plan 
More  In  Detail;  and  the  shares  received  by  all 
the  said  syndicate  members  and  some  others 
<m  July  8d  were  then  really  understood  to  be 
the  profits  or  'net  profits*  mentioned  In  the 
ninth  clause  of  said  paper  mariced  'Na  81,' 
and  In  tbe  third  and  sixth  dansoi  of  the 
Plan  More  in  Detail,  annexed  thereto,  whidi 
by  that  agreement  were  to  be  divided  be- 
tween the  ten  syndicate  members  and  the 
Phoenix  Land  Company;  and  this,  aiatt,  was 
known  to  all  the  then  stockholders  of  the 
East  Tennessee  Land  Cominny,  to  wit  the 
thirteen  directors  of  the  East  Tomessee  Land 
Company  and  tbe  officers  of  the  Phoenix  Land 
Company.**  The  paper  referred  to  Ui  the  re- 
port as  paper  marked  "No.  81,"  and  the 
Plan  More  In  Detail,  annexed  thereto,  make 
np  the  agreement  between  Gates  and  his  as- 
sociates and  the  defendants  and  their  asso- 
ciates, which  was  finally  ctunpleted  on  May 
6,  1680. 

The  defendants  rely  In  this  connection  upon 
two  of  the  findings  set  forth  in  the  report, 
namely:  (1)  That  the  vote  anthorlzlng  the 
contract  of  June  11th  was  passed,  "and  the 
contract  executed  by  which  the  East  Tennes- 
see Land  Company  agreed  to  pay  said  $700,- 
000  for  the  lands,  options,  contracts,  and  title 
bonds  of  the  Phoenix  Land  Company,  with 
and  upon  the  theory  and  belief,  under  advice 
of  competent  counsel  practicing  In  Tennessee 
to  that  effect  that  It  would  satisfy  the  laws 
of  Tennessee,  both  as  to  the  payment  In 
of  tbe  capital  of  said  corporation,  acCd  would, 
by  orders  of  the  Phoenix  Land  Company,  be 
a  proper  way  and  method  of  settling  for  the 
shares  of  stock  which  each  of  tbe  defendants 
and  others  subscribed  for  and  got"  And 
(2>  "I  do  not  find  that  the  defendants,  or 
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flttber  of  them,  In  Mgnlng  tiie  paper  marked 
'No.  81/  or  in  signing  the  nitwcrlptlon  for 
stO(^  on  JTnne  efh.  and  In  becoming  directors 
of  tbe  Bast  Tennessee  Land  Oompany  on 
Jane  lOth,  and  in  voting  for  the  making  of 
the  contract  wlHi  the  Pboenlx  land  CcHupany, 
and  In  taking,  each,  250  shares  ot  stock. 
Intended  any  actual  firand,  or  Intended  to  de- 
frand  or  dieat  either  the  corporation  or  the 
fntore  siockhoMera  or  creditors  of  the  East 
Tennessee  Land  Oompanjr.  They  did  not  an- 
ticipate the  follnre  or  Instdrency  of  Sie  com- 
pany. Whatever  those  who  originated  the 
project' expected,  these  defendants,  when  they 
became  parties  to  It  believed  (and,  I  think, 
not  without  some  reason,  with  proper  man- 
agement) that  It  would  sncceed,  and  result 
In  building  up  a  prosperous  town  or  city  at 
Harrlman."  And  the  defendants  contend 
that  the  sto^  Issued  to  them  was  lawfully 
lisned  for  Interests  In  land  and  for  services 
rendered  or  to  be  rendered;  that  under  these 
findings  there  was  no  fraudulent  overvalua- 
tion in  the  iBsnlng  of  the  $700,000  ct  shares 
ct  stock;  that  the  issue  of  this  stock  was 
voted  for  by  the  defendants  and  others  as 
stockholders,  and  that  stockholders  are  under 
no  fiduciary  relation  to  anybody,  and  can 
do  as  they  will  with  their  own;  and,  more* 
over,  aat  it  was  consented  to  ly  the 
stockholders  and  incorporators  of  the  East 
Tennessee  Land  Company,  and  consequently 
cannot  now  be  made  the  basis  of  any  com- 
plaint by  the  corporation  or  anybody  else. 
But  this  argument  omits  from  the- cade  the 
fact  liiat  the  defendants,  together  wtth  their 
associates  In  the  Syndicate  of  Ten,  and 
Oatea,  with  his  associates  In  the  Pbeenix 
Land  Company,  were  promoters  of  the  East 
Tennessee  Land  Company,  and  that  these 
suits  are  instituted  to  charge  them  with  se- 
cret profits  made  by  them  as  such  promoters, 
and  not  on  the  ground  tiiat  tbe  stock  sub- 
scribed tm  by  them  has  not  been  paid  for 
under  the  laws  of  Tennessee.  Whether  It 
was  or  was  not  properly  Issned  as  paid-up 
stock,  so  far  as  a  compliance  wiOi  Tennessee 
statutes  Is  concerned.  Is  not  matnlal,  and 
we  express  no  opinion  upon  that  point.  See 
McKay's  Case,  2  Ch.  Dlv.  1,  6,  8.  Moreover, 
It  Is  not  son^t  In  these  suits  to  charge  the 
defendants  because  they  voted,  as  stockhold- 
ers, to  Issue  the  |700,000  of  stock,  but  It  Is 
sought  to  charge  each  defendant  because  he, 
with  others,  was  a  promoter  of  the  East 
Tennessee  Land  Oompany;  because,  as  a  pro- 
moter, be  stood  in  a  fldudary  relation  to  tlfe 
future  shareholders  oF  that  corporation,  and 
by  reason  tbereof  he  could  not  receive  any 
remuneration  for  his  services  as  a  promoter 
of  that  corporation  without  making  a  full 
discloeure  thereof,  and  obtalnlug  the  consent 
of  these  shareholders  thereto.  McKay's  Case, 
2  Ch.  Dlv.  1;  Bagnan  v.  Carlton.  6  Ch.  Dlv. 
371;  Mining  Co.  v.  Grant,  11  Ch.  Dlv.  918; 
Mining  Co.  t.  Lewis,  4  a  P.  Dlv.  306:  Print- 
ing Co.  V.  Green,  5  Q.  B.  Dlv.  109;  Ore  Co. 
V.  Bird.  83  Ch.  Dlv.  86;  Bland's  Case  £1803] 


2  Ch.  Dlv.  612;  Archer's  Oase  [1802]  1  Ch. 
Dlv.  322;  HIcbens  v.  Congreve,  4  Bnsa.'  562, 
1  Ross,  tc  M.  ISO,  note;Bedc  r.  Kontoro- 
wlcz,  8  Kay  ft  J.  280;  Pearson's  Case^  6 
Cb.  Dlv.  886;  Sewage  Go.  v.  Hartmont,  Id. 
894;  Stove  do.  T.  Wlleox,  64  OonxL  2» 
AtL  308;  Fmit  Co.  v.  Boek,  B2  ft.  J.  Eq. 
219,  27  AtL  lOM;  Ohaadler  Bacon  (C  C) 
80  Fed.  588.  See,  also,  'Emery  v.  Paitott 
107  Mass.  88.  Tliat  a  promoto'  stands  Id  a 
fiduciary  ration  to  the  fnture  diar^kolders, 
see  Railway  Oo.  v,  Klsch,  L.  R.  2  H.  L.  99; 
Phosphate  Oo.  v.  IManger,  6  Oh.  Dlv.  73; 
Erlanger  v.  Phosphate  Oo.,  S  App.  Cas.  1218; 
on  Co.  V.  D«iBmoce,  64  Pa.  St  4S;  Boder 
V.  Land  Co..  89  Ya.  466,  400.  461.  16  S.  K 
860;  Mining  Co.  v.  Spoon«,  74  Wis.  307,  42 
N.  W.  269;  Burbank  Dennis,  101  CU. 
90,  98,  36  Pac.  444;  Land  Co.  t.  Oase,  104 
Mo.  672,  16  S.  W.  890. 

If  the  fullest  ^ect  Is  given  to  the  finding 
of  the  court  that  the  defendants  faitended  no 
actual  fraud  in  taking  250  shares  each,  and 
did  not  Intend  to  defraud  ot  cheat  ettba  the 
corporatl<m  or  the  future  stocfcholderB  or 
creditors  of  the  East  Tennessee  Land  Com- 
pany, all  that  the  finding  means  la  that  the 
defendants  honecAIy  believed  that  the  natural 
resources  of  the  lands  In  guestlon  were  so 
great  that  shares  amounting  to  $700,000^  par 
ralue,  wonM  be  a  Mr  remuneratlmi  to  be 
paid  to  them  and'  their  associates  for  Ihelr 
services  as  promoters.  But  even  If  they  did 
so  believe,  and  their  belief  was  honest,  and 
there  was  a  foundation  for  that  honest  be- 
lief, they  none  the  less  were  guilty  of  t 
fraud.  It  Is  a  fraud  for  promoters  to  under- 
take to  decide  for  the  future  stockholders  In 
the  corporation  to  be  organized  that  one- 
tblrd  of  the  whole  capital  stock  of  that  cor- 
poration Is  a  fair  remuneration  for  tbelr  serr- 
Ices  as  promoters,  to  Issue  one-third  of  tiie 
capital  stock  to  themselves  as  such  remunera- 
tion, and  tlien  to  invite  the  public  to  sab* 
scribe  to  the  stock  of  the  corporation,  with- 
out disclosing  that  fact  to  the  subscribers, 
and  without  getting  their  consent  to  tiie  pay- 
ment of  that  remuneration.  The  defendants 
say  that  they  did  disclose  the  fact  to  ttie 
E&Bt  Tennessee  I^d  Company,  and  that 
they  did  get  the  conaent  of  the  East  Tennes- 
see Land  Company  to  the  payment  of  this 
$700,000  of  stock  to  them  for  their  remnnera- 
tlon  as  promoters,  and  that  Is  not  only 
enough,  but  It  Is  final.  It  Is  true  that  the 
rote  authorizing  the  issue  of  this  stock  to 
them,  as  the  profits  which  they  were  to  hare 
out  of  the  organization  of  the  company,  ^as 
voted  uoanlmously  by  all  the  Incorporaton 
of  the  East  Tennessee  Land  Company,  and 
all  who  were  then  subscribers  to  Its  capital 
stock;  that  Is,  by  all  the  persona  who  then 
had  any  Interest  In  that  corporation.  That 
Is  to  sny,  it  Is  true  that  the  fact  that  the  pro- 
molere  were  to  receive  $700,000  of  paid-np 
capital  stock  ns  remuneration  for  their  serf- 
ices  was  disclosed  and  consented  to  by  aD  the 
persons  who  then  had  any  Interest  In  tiie  car- 
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poration.  Bat  It  Is  also  true  that  at  that 
time  no  person  except  the  promoters  had  any 
iDtwest  hi  the  corporation,  barring  one  Ma- 
son, In  whose  name  some  of  the  options  were 
Bubsegnently  taken,  and  who  was  plainly 
a  mere  nominee  of  the  promoters,  and  that  at 
that  time  no  capital  stock  of  the  corporation 
had  been  Isaned  to  the  public.  Payment  to 
promoters  of  remnnecatlon  for  their  serviced 
Is  not  made  valid  by  a  vote  passed  by  the  cor- 
poration, when  tiie  corporation  )s  in  the  sole 
control  of  the  promoters,  before  the  capital 
has  been  issued  to  the  public.  Phosphate 
Co.  T.  Erlanger,  5  C*.  DIy.  78;  Brlanger  t. 
Phosphate  Co.,  8  App.  Cbs.  1218;  In  re  Olym* 
pla  [1898]  2  Ch.  Dir.  163;  In  re  British  Seam- 
less Paper-Box  Co.,  17  Ch.  DIt.  467.  471,  472. 
The  persons  to  whom  the  promoters  owe  the 
doty  which  they  owe  by  reason  of  their 
fldndary  relation  are  the  persons  who  pat 
their  money  Into  the  enterprise  at  the  Invita- 
tion  of  the  promoters;  that  Is  to  say,  the 
fntnre  stockholders.  It  is  to  the  fatore 
stockholders  that  the  promoters  most  make 
the  disclosure  of  the  remuneration  which  Is 
or  Is  to  be  paid  to  them,  and  It  is  the  consent 
of  the  fatare  stockholders  that  mast  be  ob- 
tained to  make  that  payment  valid;  and  If 
the  promoters  undertake  to  make  to  them- 
selres  remuneration  for  their  services  as  pro- 
moters without  making  a  fall  dlscloeure  of 
the  fact  to  the  future  stockholders,  tbeir  prin- 
cipals, and  getting  their  consent  tiiey  are 
guilty  of  a  fraud.  Promoters  can  make  the 
necessary  dlscloeure  of  the  remuneration  they 
stipulate  for,  by  Including  In  the  prospectus 
a  full  statement  thereof.  If  such  a  state- 
ment Is  not  made  therein,  they  cannot  hon- 
estiy  take  any  remuneration  for  promoters' 
services  unless  it  la  voted  by  the  stoekhold* 
ers  after  all  the  atoefc  has  been  takui  by  the 
public 

In  this  case  it  Is  found  that  "neither  of  the 
defendants  personally  did  anything  to  con- 
ceal the  paper  marlced  'No.  31,'— the  agree- 
ment of  March  29tb,— or  took  any  part  in 
concealing  or  keeping  it  from  the  knowledge 
of  future  stockholders  or  creditors  of  the 
corporatism.  I  find,  however,  that  as  a  fact 
It  was  kept  from  the  knowledge  of -the  stock- 
bfridfers,  other  than  the  thirteen  directors 
aforesaid,  and  of  future  creditors,  probably 
by  the  original  Inventors  of  the  scheme,  the 
officers  of  the  Pfacenix  Land  Company,  until 
after  the  failure  of  the  East  Tennessee  Land 
Company."  That  finding  Is  conclusive  of 
the  defendants*  liability,  but  there  la  a  fur- 
ther finding  which  gives  to  the  defendants* 
actions  a  more  serious  character,  and  that 
finding  Is  this:  "The  prospectus  made  an  ex- 
hibit to  the  deposition  of  A.  A.  Hopkins  was 
issued  with  the  consent  and  approval  of  the 
defendants  Leesoti  and  Hopewell,  and  was 
widely  drcnlated  among  the  general  public.'* 
That  prospectus  contains  the  following  state- 
ment: "The  capital  stock  of  thUi  company 
represesta  actual  value,  without  Inflation, 
but  does  not  .approximate  the  entire  value  of 


the  properties  on  which  it  Is  based.  It  was 
the  intention  of  the  projectors  and  Incorporat- 
ors to  shape  this  enterprise  so  tliat  Its  stock 
should  be  as  solid  as  that  of  a  national  bank. 
Over  half  a  million  dollars  of  Its  capital  'was 
anbscribed  befwe  the  company's  organiza- 
tion, at  par.  Subscriptions  for  the  remainder 
are  now  solicited."  The  defoidanta,  there- 
fore, not  only  did  not  disclose  to  their  princi- 
pals the  fact  that  stock  to  the  amount  of 
$700,000,  par  value,  was  Issued  to  them  and 
their  associates  as  remuneration  for  promo- 
tion services,  but  a  prospectus  containing  an 
incorrect  and  misleading.  If  not  false,  state- 
meat  was  Issued  with  their  ccAisent  and  ap- 
proval. 

The  defendants*  next  contention  la  that  the 
action  cannot  be  maintained  until  the  East 
Tennessee  Land  Company  tenders  back  to 
the  Phoenix  Land  Company  the  lands  ac- 
quired by  It  under  the  contract  of  June  11th. 
But  this  is  not  a  suit  to  recover  damages 
from  promoters  for  fraud  In  a  sale  of  their 
property  to  the  corporation  organized  by 
them  as  promoters.  If  It  were,  it  Is  clear 
that  it  could  be  maintained  without  return- 
ing the  lands  which  had  been  bought  If  at 
the  time  when  a  fraud  Is  discovered,  which 
was  perpetrated  by  promoters  in  a  sale  to 
the  corporation  of  property  owned  by  them, 
the  property  Is  no  longer  In  the  condition 
in  which  It  was  when  the  company  took  It 
the  company  may.  keeping  the  property,  sue 
the  promoters  for  the  secret  profits  which  it 
was  their  duty  not  to  make  without  noti- 
fying the  company  thereof.  In  re  Olympia 
[1896]  2  Cb.  Dlv.  ISB.  In  the  case  at  bar  the 
Phoenix  Land  Company  has  never  been  any- 
thing but  a  paper  corporation,  with  five  of 
the  promoters  of  the  East  Tennessee  Land 
Company  as  Its  Incorporators,  without  cap- 
ital stock,  and  without  property.  The  lands 
bought  by  the  Boat  Tennessee  Land  dm- 
pany  were  bought  by  that  company  from 
strangers  who  own«d  them.  The  sugn^estion 
that  the  Eaat  Tennessee  Land  Company  must 
turn  over  to  the  Phoenix  Land  Company  the 
lands  which  It  bought  of  strangers  means 
that  the  East  Tennessee  Land  Company  must 
turn  over  Its  lands  to  the  promoters  of  the 
East  Tennessee  Land  Company.  The  Phoe- 
nix Land  Company  was  merely  the  paper  cor- 
poration under  whose  shelter  the  promoters 
sought  to  obscure  the  real  nature  of  their 
transactions.  That  the  corporation  may  sue 
for  the  secret  profits  made  by  a  promoter 
who  secured  a  sale  of  lands  for  a  third  per- 
son to  the  corporation  wlthont  returning  the 
lands  obtained  by  means  thereof.  Is  well  set- 
tled. Emery  v.  Parrott,  107  Mass.  95;  Ore 
Co.  V.  Bird,  38  Ch.  Dlv.  94;  Biinlng  Co.  v. 
Lewis,  4  C.  P.  Div.  896. 

In  case  of  such  a  fraud  by  promoters,  the 
corporation  Is  entitled  to  follow  the  shares 
taken  by  the  promoters,  or  the  proceeds 
thereof.  In  the  hands  of  the  promoters,  and 
to  recover  them  specifically,  or  to  recover 
damages  for  the  loss  thereof.   Carting's  Case. 
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1  Ch.  DlT.  115,  126,  127:  Iron-Workfl  Co.  T. 
Grave,  12  Ch.  Dir.  738,  747,  748;  Eden  t. 
Llgbtlng  Co..  23  Q.  B.  DIt.  368,  371.  372; 
PearsoQ'B  Caae,  5  Cb.  Dlv.  336,  &iX;  Chand- 
ler T.  ,Bacon  (C.  C.)  90  Fed.  538.  Promoters 
wbo  have  wrongfully  taken  remuneration  for 
their  aerrlces,  and  have  paid  the  promoters' 
eqienses  and  tlie  expenses  of  organizing  the 
corporation,  are  entitled  to  deduct  those  ex- 
penses In  acconntlng  to  the  corporation.  Bag- 
naU  T.  Oarlton.  6  Ch.  DIt.  871,  400,  403,  407. 
406;  Mining  Co.  v.  Grant,  11  Ch.  Dir.  018, 
889;  Association  t.  Scrlmgeour  [1605]  2  Q. 
B.  DIt.  604.  In  this  case  It  appears,  by  the 
seventeenth  finding,  that  all  payments  made 
In  procuring  the  options  after  June  11,  1888. 
were  repaid  by  the  East  Tennessee  Land 
Company,  but  it  does  not  appear  that  the 
¥6,006  prepaid  purchase  money  expended 
under  optionB  held  by  the  Phcenix  Land  Com- 
pany on  Jnne  10.  1888.  has  been  repaid;  and 
there  may  be  other  expenses  incurred  by  the 
promoters,  In  the  name  of  the  Phoenix  Land 
Company  or  otherwise.  In  organizing  the 
company,  which.  If  not  heretofore  repaid  to 
thm,  should  be  deducted  by  them  In  ac- 
counting to  the  company. 

The  plaintiff  claims  that,  under  the  twenty* 
fifth  finding  of  the  snperlor  court,  he  is  en- 
titled to  a  decree  against  each  defendant 
for  (26.000  and  Interest,  less  hiB  share  of 
the  ecpenses,  which  we  have  already  dealt 
with.  If  the  balance  of  this  stock,  amount- 
ing to  ¥1,800,000,  par  value,  had  been  sub- 
sequently Issued  for  cash,  at  par,  the  plaln- 
tilt  would  be  entitled  to  such  a  decree.  Ordi- 
narily the  damages  are  to  be  assessed  as  of 
the  date  of  the  taking;  yet  when,  as  In 
this  case,  the  property  taken  had  no  value 
at  that  time,  because  It  was  stock  of  a  cor- 
poration not  then  launched  into  being,  the 
date  must  be  carried  forward  to  the  date 
when  the  value  of  the  stock  was  fixed.  See 
Garllng's  Case.  1  Ch.  Dlv.  116.  120;  McKay's 
Case,  2  Ch.  Dlv.  1;  Pearson's  Case,  6  Ch. 
Dlv.  836;  De  Bnvlgne's  Case,  Id.  306;  Eiea 
V.  Lighting  Co.,  23  Q.  B.  Dlv.  368;  Chandler 
V.  Bacon  (a  C.)  30  Fed.  638.  For  cases  in 
this  commonwealth  where  the  value  at  some 
date  otlier  than  the  date  of  the  wrongful 
conversion  has  been  taken  in  actions  to  re- 
cover damages  for  the  wrongful  converBlon 
of  personal  property,  see  Fowie  v.  Ward,  113 
Mass.  548;  McElm  v.  HIbbard,  142  Mass. 
422.  8  N.  E.  152.  But  we  are  of  opinion  that 
the  twenty-fifth  finding  ought  not  to  be  acted 
on  as  a  finding  warranting  that  decree.  It 
Is  not,  In  terms,  a  finding  as  to  the  market 
value  of  the  stock,  neither  is  It  In  its  terms,  a 
satisfactory  finding;  and  it  was  not  made  in 
the  light  of  the  principles  which  It  is  now 
established  govern  the  defendant's  liability. 
The  case,  therefore,  must  stand  for  a  bear- 
ing as  to  what  the  net  profits  are  for  wbich 
these  defendants  must  severally  account 
At  that  hearing  the  plaintiff  may  follow  the 
shares  or  the  proceeds,  or  recover  damages, 
as  he  may  elect  The  defendants  must  ac- 


count tor  the  shares,  with  the  dividends  re- 
ceived by  them,  or  the  proceeds,  with  inter- 
est from  the  date  when  the  proceeds  were 
received  by  them,  or  for  the  fair  market  valse 
of  the  stock,  with  interest  from  the  date 
when  the  market  value  may  be  found  to 
have  been  established,  as  the  plaintiff  may 
have  elected  to  proceed;  and  In  any  evoit 
the  plaintiff  must  repay  to  the  d^^^danta, 
or  deduct  from  the  sum  doe  them,  the  de- 
fendants' share  of  the  aq;>en8es  of  the  tmmi- 
tlon  of  the  corporation,  paid  by  them,  and 
not  heretofore  repaid  to  them. 

By  the  frame  of  the  bills  In  equity  In  these 
two  cases,  aud  from  the  acope  of  the  argu- 
ment made  In  behalf  of  the  plaintlfr,  the  re- 
lief which  the  plaintiff  seeks  to  recover  from 
each  defendant  is  limited  to  the  250  shares 
issued  to  him;  and  the  plaintiff  does  not  seek 
to  recover  the  one-tenth  of  one-half  of  tbe 
200  shares  ot  stock  originally  subscribed  for 
by  the  Phoenix  Land  Company,  to  which 
each  defendant  was  entitled  under  the  agree- 
ment between  the  Phoenix  Land  Oompaoy 
and  tbe  Syndicate  ot  Ten,  by  providing  that 
all  profits  should  be  divided  equally  between 
tbe  two  contracting  parties,  the  Pbcenix  Land 
Company  and  the  Syndicate  of  Ten.  Nor 
does  the  plaintiff  seek  to  recover  the  50 
shares  received  by  each  of  the  defendants, 
being  <me-tenth  of  one-half  of  the  100,000 
shares  Issued  to  the  Pbcenix  lAnd  Company 
under  tbe  adjustment  of  May  6.  1800,  re- 
ferred to  in  finding  34.  And.  lastly,  from  tbe 
frame  of  the  bills,  the  plaintiff  seeks  to 
charge  each  defendant  severally,  and  not  to 
charge  tbe  defendants  as  Jointly  and  sever- 
ally  liable  with  the  other  promoters,  toe  all 
secret  profits  received,  whether  received  by 
them  or  their  associates.  Bagnall  v.  Carl- 
ton, 6  Oh.  Dlv.  871,  300,  411;  Bland's  Case 
[1S88]  2  Ch.  Dlv.  612;  Emery  v.  Parrott  107 
Mass.  96,  103.  For  these  reasons,  we  do  oot 
express  any  opinion  on  these  matters,  and 
we  have  limited  the  matters  on  which  die 
case  is  to  stand  for  hearing  tmder  the  jra- 
ent  blUs  as  above  stated. 

The  last  objection  made  by  the  defendant! 
Is  that  the  plaintiff,  as  receiver,  cannot  bring 
the  suit  In  his  own  name,  and  we  think  tbat 
this  objection  is  well  taken.  The  final  op 
der  directing  the  receiver  to  prosecute  tbese 
suits  Is  as  follows:  "Said  John  K.  Hay- 
ward,  receiver,  be.  and  is  hereby,  directed  to 
proceed  with  said  causes  in  the  courts  of 
Massachusetts,  either  in  his  own  name  as 
receiver,  or  In  the  name  of  tbe  East  Teaoes- 
see  Land  Company,  or  Jointly  in  his  name  as 
receiver  and  In  the  name  of  tbe  East  Ten- 
nessee Land  Company,  as  he  may  be  advised 
by  counsel  to  be  proper,  and  In  accordance 
with  the  rules  of  practice  in  the  courts  In 
which  such  cases  are  being  prosecuted."  This 
order  does  not  operate  as  an  assignment  in 
the  receiver  of  these  chnses  in  actlMi.  Nei- 
ther did  the  previous  orders  nndcr  wbirh 
this  receiver  was  acting  operate  as  an  assign- 
ment of  them.  The  plahitlfl  mm  appetotefi 
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a  receiver  by  order  dated  April  20,  1897,  pro- 
viding tluit  he  should  "possess  the  power  and 
authority  conferred  by  former  orders"  on  the 
receivers.  The  original  order  appointing  re- 
ceivers nnder  the  general  creditors'  bill  pro- 
vided that  the  receiver  shoold  "collect,  take 
possession  of,  preserve,  and  care  for  all  of  the 
property,  real,  personal,  and  mixed,  bonds, 
notes,  bills,  drafts,  and  other  choses  In  ac- 
tion of  the  defendant  wherever  found,  as 
well  as  of  the  accoimta,  books,  and  papers  of 
the  defendant,  and  •  •  •  hold  and  dis- 
pose of  tlie  same  und«r  the  order  of  this 
conrt"  There  Is  nothing  In  the  original  or- 
der under  which  the  bills  In  equity  In  the 
cases  at  Uar  were  filed  which  In  any  way 
Affects  tills  anestlon.  The  plaintiff,  as  re- 
ceiver, by  virtue  of  these  orden  has  the  pow- 
ers usually  conferred  by  a  court  of  equity 
upon  a  receiver  to  preserve  property  pending 
litigation,  and  nothing  more.  &fr.  Justice 
Gray,  speaking  for  the  supreme  court  of  the 
I7nlted  States  of  the  powers  of  a  receiver 
under  a  similar  order,  said:  "The  utmost 
effect  of  hifr  appointment  is  to  put  the  prop- 
erty from  that  time  Into  his  cnstody  as  an 
officer  of  the  court,  for  the  benefit  ot  the 
party  ultimately  proved  to  be  entitled,  but 
not  to  change  the  title  or  even  the  right  of 
possession  In  the  property."  Union  Bank  of 
Chicago  T.  Kansas  City  Bank,  136  U.  S.  223, 
238,  10  Sup.  Ct  1018,  34  Ll  Ed.  811.  That 
such  a  receiver  cannot  sue  In  his  own  name 
to  enforce  a  right  of  actlcm  of  the  oc^poia- 
tion  Is  settled.  Vnison  t.  WcAidi.  1S7  Uass. 
77,  31  N.  E.  712. 

There  Is  nothing  In  the  objection  that,  by 
the  terms  of  the  orders  of  the  United  States 
circuit  court  for  the  Southern  division  of  the 
Sastem  district  of  Tennessee,  these  suits  are 
now  being  prosecuted  for  the  benoQt  of  the 
Ilarrlman  Land  Company  and  one  Rhodes,  to 
the  ezcluslbn  of  other  creditors,  if  any,  of 
the  East  Tennessee  Land  Company,  and  the 
further  objection  that  It  was  not  proved  In 
the  suits  now  before  the  court  that  the  Har- 
rlman  Lan,d  Company  and  Rhodes  were  cred- 
itors of  the  I^st  Tramessee  Land  Company. 
This  Is  a  fact,  and  the  fact  came  about  In 
the  following  way:  The  receivers  of  the 
East  Tennessee  Land  Company  were  orig- 
inally appointed  under  the  general  creditors* 
biU.  When  a  bill  was  filed  to  foreclose  the 
mortgage  of  the  East  Tennessee  Land  Com- 
pany, the  two  causes  were  consolidated,  and 
the  receivership  was  extended  to  the  consol- 
idated cause.  The  bill  to  foreclose  was  ter^ 
minated  by  a  decree  directing  a  sale  of  the 
property,  and  after  that  decree  had  been 
carried  Into  effect  the  trustee  of  the  mort- 
gage filed  a  motion  asking  that  the  receiver 
should  be  discharged,  or  that  It  (the  trustee) 
be  absolved  from  costs  of  the  receivership 
thereafter  incurred.  On  this  motion  the  court 
entered  an  order  directing  that  the  costs  and 
expenses  of  the  receiver  thereafter  incurred 
should  In  no  event  be  taxed  to  the  plalntlCC, 
the  tmstee  of  the  mortgage,  and  directing 


that  the  funds  theretofore  realized  should 
not  be  used  to  pay  those  costs  and  expenses. 
The  order  then  recited  that,  as  the  receiver- 
ship was  continued  to  enforce  claims  for 
secret  profits,  which  claims  would  Inure  to 
the  benefit  of  the  general  creditors,  to  the 
exclusion  of  the  trustee  of  the  mortgage,  who 
disclaimed  any  Interest  therein,  the  receiver- 
ship should  continue  only  if  the  general  cred- 
itors should  give  security  for  the  payment  of 
the  receiver's  expenses  In  those  suits,  and 
that  the  proceeds  of  those  suits  should  be 
divided  among  those  creditors  who  gave 
that  security.  In  a  general  creditors*  bill, 
only  those  creditors  who  come  In  under  the 
decree  and  contribute  to  the  salt  are  entitled 
to  the  fruits  of  the  litigation;  and  the  order 
of  the  circuit  court  In  this  connection  was, 
under  the  drcnmstances,  the  only  order 
which  It  could  pass.  Whether  the  Harriman 
land  Company  and  Rhodes  are  creditors  of 
the  East  Temiessee  Land  Company  la  a  ques- 
tion for  the  United  States  circuit  court  for 
the  Southern  division  of  the  Eastern  district 
of  Tennessee,  and  not  for  this  court.  Mc- 
carty's Appeal,  110  Pa.  St.  379,  4  Atl.  925. 
And  the  decision  of  that  court  on  that  point 
6ou1d  not  be  raised  collaterally  In  these  suits. 

Vj^oa  substituting  the  East  Tennessee  Land 
Comi)any  as  plaintiff  In  place  of  John  K. 
Hayward,  the  causes  are  to  stand  for  hear- 
ing as  to  what  the  net  profits  are  which  the 
defendants  have  respectively  received,  or  as 
to  what  the  damages  are  which  the  plaintiff 
has  suffered,  as  the  plaintiff  shall  elect  to 
proceed  for  the  property  or  Its  proceeds,  on 
the  one  hand,  or  for  damagei;  on  the  other 
hand.  Decree  accordingly. 

tat  Uav.  B4) 
JONES  T.  PAOIFIO  mUIA 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  June  20,  1900.) 

mJURT   TO  BHPLOTfi— NEOUOBKCBt-ASSUK- 
INO  RISK. 

1.  Where  it  appeared  that  plaintiff  was  in- 
jured by  the  breaking  of  a  ladder  while  In  the 
employ  of  defendant,  and  that  the  ladder  had 
been  previously  broken  and  spliced,  and  several 
witnesfles  testified  that  a  spliced  ladder  was 
uoly  one-half  to  three-fourths  as  strong  as 
originally,  this  was  sufficient  evidence  to  go  to 
the  jury  on  the  question  of  defendant's  negli- 
gence in  furnishing  such  a  ladder. 

2.  Plaintiff  was  injured  by  the  breaking  of  a 
ladder  wlilch  he  had  been  using  for  a  consid- 
erable time  as  defendant's  employe,  and  which 
he  knew  had  been  broken  previously  and  was 
spliced.  The  testimony  as  to  the  strength  of 
spliced  ladders  was  conflicting;  some  witnesses 
stating  that  they  were  only  from  one-half  to 
three-fourths  as  strong  as  originally,  aod  oth- 
ers that  th^  were  Just  as  strong.  Beld,  that 
It  cannot  be  said  from  this  evidence  that  the 
danger  of  usin^  this  ladder  was  so  obvious 
that  the  plaintiff  mast  be  held  to  have  as- 
sumed all  risk,  but  that  the  qneMon  Is  one  of 
fact  which  was  properly  submitted  to  the  jury. 

Exceptions  from  superior  court,  Suffolk 

county. 

Action  by  Nathaniel  W.  Jones  against  the 
raclflc  MUls  for  Injories  sustained  by  reaaon 
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of  a  defectlTe  ladder.  From  a  judgment  In 
favor  of  plaintiff,  defendant  excepts.  Excep- 
tions overruled. 

W.  H.  Baker  and  Edward  Lowe,  for  plaln- 
dff.  Gaston,  Snow  ft  Saltonstall  and  E.  J. 
Hotanes.  tor  defendant. 

HAMMOND,  J.  At  tbe  argument  before 
us  the  exception  tbat  tbe  evidence  showed 
tbat  tbe  ploIntlfC  was  not  In  tbe  exercise  of 
due  care  was  waived. 

1.  As  to  tbe  negligence  of  tbe  defendant: 
Under  tbe  Instructions,  tbe  Jury  mnst  have 
found,  upon  tbe  evidence,  that  the  ladder 
broke  wblle  the  plaintiff  was  using  It  in  the 
manner  In  which  he  was  expected  to  use  It. 
and  for  the  purpoae  for  which  It  was  Intended 
to  be  nsed,  and  that  tbereb»e  it  was  defect- 
ive; It  was  incumbent  iq»n  the  dtfendant 
to  use  reasonable  care  to  provide  a  safe  lad- 
der tor  the  plaintiff,  and  to  keep  It  safe; 
and  It  Is  contended  by  tbe  plaintiff  that,  in 
the  absence  ot  any  satisfactory  ocplanatlon, 
tbe  fact  that  the  ladder  Is  not  safe  tor  the 
use  for  which  It  is  Intended  nu^  be  of  itself 
some  evidence  that  snch  care  had  not  been 
used,  and  consequent  that  there  was  neg- 
llgraioe  on  the  part  of  those  anawerable  for 
such  car&  Graham  v.  Badger,  104  Mass.  42, 
41  N.  E.  61.  and  OBsea  cited.  Without,  how- 
ever, passing  upon. tills  contention,  we  are 
of  opinim  that  there  was  otber  evidence 
bearing  upon  the  questlott  of  the  defendant's 
negligence.  The  broken  ladder  was  shown 
to  tbe  Jury  at  the  trial,,  and  they  had  full  op- 
portunl^  to  see  exactly  the  manner  In  which 
It  bad  be«i  qiliced,  and  tbe  effect  vjfoa  Its 
str^igth.  Moreover,  the  experts  for  the 
plaintiff  testified  that  the  side  of  a  ladder 
thus  spliced  was  only<Hie-half  to  three-fourths 
as  Btnmg  as  the  side  not  spliced  "when  the 
splice  waa  new,  and  tbat  it  grew  weaker  as 
time  went  on."  Nor  does  It  appear  tbat  any 
care  was  taken  after  the  ladder  was  spliced 
to  see  what  Its  condition  was.  Upon  this 
state  of  the  evidence,  we  cannot  say,  as  mat- 
ter of  law,  that  the  jury  were  not  mirranted 
In  finding  that  the  defendant  was  n^llgent 

2.  The  defendant  contends  tbat  the  plain- 
tiff was  a  man  of  mature  years,  and  ample 
experience  in  usii^  laddera;  tiiat  he  knew 
this  ladder  bad  been  spliced,  and,  since  tbe 
danger  was  obvious,  he  voluntarily  assumed 
the  risk  of  using  it  in  the  condition  In  which 
It  then  was.  Tbe  plaintiff  may  fairly  be  held 
to  have  assumed  aoch  rislts  as  were  obvious, 
or  such  as  he  knew  and  appreciated.  The 
plaintiff  knew  that  this  ladder  had  been 
spliced,  and  ttiat  three  bolts  from  two  to 
three  Inches  apart  bad  been  used  to  fasten 
the  parts  together;  but  the  ends  of  the  bolts 
were  covered  by  nuta,  so  tbat  he  could  not 
see  how  large  tiie  bolts  were,  and  exactly  how 
much  of  the  wood  there  was  left,  alttiough 
be  must  have  known  tbat  ttiere  was  not  so 
much  wood  as  before.  Tbe  experts  for  the 
plaintiff  testified,  a^  herelnbefwe  stated,  cbn- 


cemlng  the  strength  of  the  side  «Ud  nil 
spliced;  and  one  testified  that  "Qtt 
side  would  not  be  more  than  ooe^ 
three-quarters  as  strong  as  the  oUur  lAiti 
bad  been  used  six  months."   Tbe  catpexe 
and  master  builders  called  as  experts  (k  uil 
defendant  testified  that  ladders  tfltxi 
was  this  were.  In  their  Judgnjeot,  as 
as  a  ladder  not  spliced.   In  this  state  ot  •■ 
evidence,  we  do  not  see  how  it  can  be  l^i 
as  matter  of  law,  that  fhe  danger  at 
this  spliced  ladder  was  bo  obvious  that 
plaintiff  must  be  held  to  have  assomed  j 
risk,  or  tiiat  he  must  be  h^  to  have  I 
and  appreciated  the  danger  arUog 
using  such  a  ladder.   Packer  t.  £Ieetrie  i 
(Mass.;  decided  March  8.  1900)  S6  N.  S. 
We  think  that,  upon  the  evidence,  the 
tions  whether  the  accident  was  attribiitiilitet 
the  use  of  the  ladder  as  it  waa  Intended  to  U| 
used,  whether  the  defendant  was  n^Ugs'tf 
and  whether  tbe  plaintiff  knew  and 
elated  the  risk  arising  £r<Hn  the  maimer 
which  this  ladder  had  been  spliced,  vai 
questions  of  fact  for  the  joiy.  Exceptlcsi| 
overruled. 


cm 

BATCHBLDSB  ct  aL  T.  CITY  OF  CAll- 
BBIDGa 

(Supreme  Judicial  Oonrt  of  MaasachmettL 
Middlesex.  Jane  20, 1900.) 

BXaCDTORS  AND  ADKINI8TRA.T(Wa USfiSE- 
HBNTa— HBTHOD  APPUCABEA 

Id  the  absence  of  any  special  Btatntorr 
provUiona  as  to  the  assessment  of  propeit;  m 
the  hands  of  executors  aod  administrators,  tbe 
same  method  applicable  to  taxpayers  cnn- 
ally  will  be  adopted,  and  the  amount  aeTe^ 
mined  by  the  list  lie  has  filed  with  the  aseeimr, 
or,  if  no  list  is  filed,  then  by  such  informatiin 
as  the  assessor  can  otherwise  obtain. 

Report  from  superior  cour^  Mlddleso 
county;  John  Hopkms,  Judge. 

Petition  by  one  Batchelder  and  another, 
as  executors  of  tbe  will  of  Alfred  F.  Wasli- 
bum,  against  the  city  of  Oambrldge,  for 
abatement  of  taxes.  Finding  for  plaintiffs, 
and  Judgment  rendered  on  report 

W.  W.  Vaughan  and  H.  G.  Vaughan.  for 
plaintiffs.  Geo.  A.  A.  Pevey.  City  SoL.  for 
defendant. 

MOKTON,  J.  In  Vaughan  v.  Commis- 
sioners, 164  Mass.  148,  28  N.  B.  144.  the  ex- 
ecutor had  been  assessed,  and  had  paid 
taxes  on  the  amount  for  which  he  waa  as- 
aeesed,  and  the  amount  for  which  he  was 
taxable  was  thus  fixed  for  aucceedlnv  as- 
sessments, unless  be  brought  In  a  Hat.  and. 
In  case  of  distribution,  gave  nottoe  to  the 
assessors  of  the  names  and  realdencea  of 
the  distributers,  and  of  tbe  amounts  paid  to 
them.  Pub.  St  c.  11. 1 20,  cl.  7;  Id,  fi|  S&  44. 
In  this  case  the  executor  had  not  been  as- 
sessed at  all,  and  consequently  section  4S,  c. 
11.  Pub.  St,  does  not  apply.  The  queation 
la^  how  was  tbe  amount  for  which  tbe  ex- 
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.  J^ltor  wu  to  be  first  taxed  to  be  detennln- 
°^  Off)  and  as  of  wfaat  date  was  It  to  be 
^  *HtlsrmlnedT  And  we  thinfe  tbat  It  was  to 
'oav^i  determined  as  of  Hay  1,  1897.  In  this 
■ff*  ^iii^  and  In  the  same  m&oner  as  the  amount 
led  Qa  -jt  wtalcb  other  taxpayers  aie  to  be  as- 
°  *^}tmea  la  determined,  nam^.  by  the  list 
3%iL  ^h  waa  carried  In.  or,  tf  a  list  had  not 
^tfte^lHi  carried  in,  then  the  asBesaora  were  to 
•  Qiti^ieertaln  as  neariy  as  practicable  the  pai^ 
f  iviit  jnlam  of  the  estate  tor  whldi  the  plaln- 
lield  tsJK^  were  taxable,  and  to  make  an  estimate 
ntiK^lasettf  at  its  Jnst  value,  according  to  their 
lie  dia>]M  lnf<M!matlon  and  belief.  In  case  an 
*.      Jncntor  or  administrator  haa  been  asHessed, 
Yii^^j^W  amoont  of  sneh  asaesament  determines 
]  tin        basis  of  succeeding  assesBmaita.  unless 
-'■imnP  ^'1'^  ^  a  'tat,  and,  if  thore  has  been 
),    1  diatrlbntlon,  famishes  tbe  list  required  by 
^adr  I******  T,  1 20,  e.  11,  Id.   If  he  haa  not  been  as- 
iatis  taf"*^  there  la  no  basis  except  that  proTld- 
^  M  in  Oie  caae  of  taxpayns  generally,  which 
d       the  list  that  Is  required  to  be  bropgfat  In 
their      the  1st  day  of  Uay,  or.  If  no  list  is 
''^vnragtat  in,  then  sneh  Information  as  the  as- 
sessors ars  aMe  toobtain  otherwise.  And,  al- 
tboDgh  the  language  of  clause  T  may  be  broad 
enough,  perliaps,  to  Indnds  eaaes  where  a 
distrlbntlim  has  talten  place  before  an  ex- 


ecutor  or  administrator  has  been  assessed 


■r- 


at  all,  atni.  In  the  absence  of  any  proTl- 
ofUb.  siaas  by  whldb  the  amount  for  which  an 
execntOT  or  administrator  shall  be  assessed 
In  such  a  ease  is  to  be  detmained,  except 
thoee  relating  to  taxpayers  generally,  we 
think  that  it  could  not  haTe  beoi  intended 
that  any  dlffeient  rule  should  be  ai^Ued  to 
executors  or  administrators  so  situated  from 
that  applied  in  the  case  of  other  taxpayers. 
This  Tlew  Is  somewhat  strei^:thened  by  the 
nature  <rf  the  amoidment  made  1^  8t  1801  c 
m  1 1.  to  section  41  c  11,  Pnb.  St  In  the 
present  case  the  plalntlffis  duly  filed  a  list  as 
required  by  the  notices  Issued  by  Ibe  asses- 
ses, and  afterwards,  at  the  request  of  tbe 
assessOTi^  answered  aU  Inqutrles  as  to  the  na- 
tore  and  amount  of  tbe  person^  pn^rty  left 
by  tbe  teststor.  and  Its  dMribudon.  We 
ttlnk  that  according  to  tbe  terms  of  the  re- 
port tbe  entry  should  be:  Judgment  on  the 
OndlttKS  for  tbe  plataitlfls.   So  ordered. 


(ITS  Haas.  30) 

DE&iSlLMAN  T.  BURTON. 

(Snpieme  Judldal  Omrt  of  Maasachosetts. 
SofloUi.  Jane20i  1900.) 

PRAOnCB-INTBILSOaATORme  — RSADINO  AN- 
SWERS IK  COURT. 

1.  Pub.  St  c.  167,  I  77,  proTidea  that  the 
party  Intexrogated  may  require  that  the  whole 
of  the  answers  to  laterrogatorles  proponnded 
vpon  any  one  Babject-matter  inqaired  of  Bhall 
be  r^ad,  if  a  part  of  them  fa  read.  Held,  that 
where.  In  a  Bait  on  a  note,  ont  of  20  interroga- 
tories 12  related  to  the  issue  of  the  genuineness 
«f  tha  stffoatare  and  other  mattem,  and  S  to 
the  conaideratioiL  defendant  coold  not  reqnlre 
plaiotiff  to  reed  the  enawera  to  those  on  the  is- 
tii«  of  consideration,  where  the  only  answers 


read  were  those  on  the  Issne  of  the  genuineness 
of  the  aignatnret 

2.  Tbe  reading  by  plaintiff  of  the  amended 
answer  to  the  jury,  as  evidence  that  counsel, 
when  he  drew  it,  was  deceived  by  his  client- 
comparing  it  with  the  testimony  of  defendant 
and  arguments  of  defendant's  counsel.— is  ei^ 
ror,  under  Pnb.  St  c.  1C7,  I  75,  providing  that 
neither  the  declaration,  answer,  nor  sntneqnent 
allegation  shall  be  deemed  eildenee  on  tbe 
trial,  bat  ellcgatloDfl  only  whereby  the  party 
making  them  la  bound. 

3.  Commenta  apon  the  amended  answer,  and 
the  fact  that  It  was  filed  after  trial  begun,  can- 
not be  made,  though  they  are  ^ply  a  state- 
mmt  at  what  had  taken  ^ace  In  the  preaoneo 
of  the  Jury. 

Kxeeptlons  from  superior  eonrt  Suffolk 
county. 

Action  by  Lemud  K.  Demtfman  against 
George  D.  Burton  on  a  iwomlssny  note. 
From  certain  ruUnga  made  on  the  trial,  d»- 
fmdant  excepts.  BxGeptl<ms  sustained. 

Bmndeis,  Dunbar  &  Nutter,  for  plaintlfC. 
a.  W.  Anderson  and  L.  M.  Child,  for  defend- 
ant 

HAMMOND,  J.  The  declaration  was  upon 
a  note  alleged  to  bare  been  made  by  the  de- 
fendant, payable  to  his  own  order,  and  by 
bim  Indorsed  to  tbe  plalntlfiT.  The  answer 
contained  several  Independent  defenses,  one 
of  which  waa  a  denial  of  the  genuineness 
Of  the  "signature  of  said  note,"  and  another 
was  that  '*there  was  no  lawful 'consideration 
for  the  same."  Interrogatories  were  filed  by 
the  plalntlfiT  to  tbe  defendant  Of  these,  the 
first  10  related  to  the  issue  as  to  the  genuine- 
ness of  the  signature,  the  eleventh  to  the 
writing  of  other  parts  of  tbe  note,  and  the 
twelfth  to  the  delivery  of  tbe  note,  while 
the  remaining  8  Interrogatories  related  to  the 
consideration.  The  defendant  answered  tbe 
first  12,  but  declined  to  answer  the  others 
unless  so  ordered  by  the  court  Subsequently 
he  answered  them.  At  the  trial  the  plaintiff 
read  the  first  10  interrogatories  and  the  an- 
BTV'ers  thereto.  Tbe  defendant  moved  tbat  the 
remaining  interrogatories  and  answers  be 
read.  The  plaintiff  stated  that  he  was  will- 
ing to  read  any  of  the  answers  to  tbe  first  12, 
and  read  tbe  eleventh,  but  he  declined  to 
read  the  answers  to  the  last  8  interrogatories 
unless  so  ordered  by  the  court.  Tbe  court 
refused  to  order  tbat  these  be  read.  To  this 
refusal  the  defendant  excepted.  We  think 
that  this  action  of  the  court  was  correct. 
The  practice  act  originally  ^ovlded  that  "tbe 
party  Interrogated  shall  be  entitled  to  require 
that  the  whole  of  tbe  answers  shall  be  read 
If  any  part  of  them  shall  be  read.**  This 
was  changed  In  the  following  year  by  St 
1S52,  c.  312.  S  73,  so  as  to  read  as  It  now 
stands  In  Pub.  St  c.  167,  i  77,— "The  party 
Interrogated  may  require  that  the  whole  of 
the  answers  upon  any  one  subject-matter  In- 
quired of  shall  be  read  If  a  part  of  them  Is 
read."  One  of  the  issues  was  the  genuine- 
ness of  tbe  signatures,  and  that  was  tbe  only 
"subject-matter  Inquired  of"  by  the  first  10 
Interrogatories.  There  was  no  other  inter- 
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rogatory  or  answer  apon  that  subject-matter. 
All  that  the  defendant  had  said  upon  tibat 
was  read  to  the  Jury.  In  Churchill  t.  Ricker, 
10&  Mass.  209,  upon  whtch  the  defendant  re- 
lies. It  was  held  that  the  "subject-matter  In- 
quired of  was  not  the  particular  fact  cov- 
ered by  the  Interrogatory,  "but  the  matter  put 
In  Issue  by  the  pleadings  and  thus  Inquired 
of,"  and  that,  since  one  subject-matter  put 
In  Issue  the  pleadings  In  the  case  was 
whether  or  not  the  defendant  was  n^llgent 
Id  leaving  open  and  unguarded  a  hole  In  a 
sidewalk,  all  the  answers  of  the  defendant 
bearing  upon  that  Issue  should  be  read.  If 
any  of  them  were.  But  thU  Is  far  short  of 
saying  that,  If  the  answers  bearing  upon  only 
one  Issue  are  read,  the  answers  upon  all  other 
Issues  must  be  reed.  The  "subject-matter  In- 
qnlred  of  In  these  first  10  Interrogatories 
was  the  matter  put  in  issue  by  a  denial  of 
the  genuineness  of  the  signatures,  and^  nothing 
else. 

The  bill  of  exceptions  Is  not  very  clear  re- 
specting the  use  made  of  the  amended  an- 
swer In  the  closing  argument  of  the  plaln- 
tlfTs  counsel.  The  real  defense  relied  upon 
at  the  trial  was  that  set  up  in  the  amended 
answer,  namely,  that  the  consideration  for 
the  note  In  suit  was  an  agreement  on  the 
part  of  the  plaintiff  to  prove  against  the  es- 
tate of  the  defendant  In  Insolvency  certain 
prior  notes  held  by  the  plaintiff  and  Indorsed 
by  the  defendant,  and  to  vote  for  the  latter'a 
discharge.  In  the  course  of  the  trial  the 
evidence  was  conflicting  as  to  whether  the 
note  was  signed  and  delivered  at  the  Trad- 
ers* Bank,  as  claimed  by  the  defendant,  or 
at  the  plaintiff's  office,  as  claimed  by  the 
plaintiff,  and  whether  at  the  time  of  the  de- 
livery of  the  note  the  defendant,  as  claimed 
by  him,  was  Ignorant  that  such  an  agree- 
ment was  Illegal,  or,  as  claimed  by  the  plain- 
tiff, knew  that  such  an  agreement  was  Ille- 
gal. In  his  closing  argument  to  the  jury  the 
counsel  for  the  defendant  virtually  admitted 
that  his  client  was  wrong  "aa  to  where  the 
note  was  signed,"  and,  continuing,  said  that, 
"If  the  defendant!  had  testified  that  the  note 
was  signed  in  the  plalDtlfTs  office  on  Febru- 
ary 15th.  he  [the  defendant]  would  have  bad 
a  better  case  and  a  less  troublesome  case, 
and  that  he  [counsel]  wished  the  testimony 
had  been  the  other  way  on  this  point,  so  far 
as  his  duty  as  attorney  was  concerned,  and 
argued  that  even  If  the  conversation  before 
the  bank  took  place  on  February  7th,  and  the 
note  was  signed  in  the  plaintiff's  office  on 
the  IStb,  this  was  Immaterial."  Counsel  for 
the  plaintiff,  In  his  closing  argument,  claim- 
ed that  a  "radical  change  of  position  by 
counsel  during  the  progress  of  a  trial,  as  to 
material  facts.  Indicated  that  his  client  had 
deceived  him  as  to  the  facts,  and  that  there 
had  been  such  a  change  of  position  by  coun- 
sel for  the  defendant  in  the  present  case; 
and,  In  support  of  this  contention,  counsel 
for  the  plaintiff  compared  the  amended  an- 
swer, the  opening  to  the  Jury  of  connsd  tor 


the  defendant,  and  the  direct  testimony  of 
the  defendant  and  the  witness  Hutchinson, 
on  the  one  band  (In  all  of  whl(;h  It  was  stat- 
ed that  the  note  was  given  before  the  de- 
fendant was  advised  of  the  Illegality  of  the- 
alleged  agreement,  and  tbat  as  soon  aa  be 
was  BO  advised  he  repudiated  that  agree- 
ment), with  the  closing  argument  of  counsel 
for  the  defendant,  on  the  other  hand.    In  the 
course  of  this  argument,  counsel  for  the 
plaintiff  proceeded  to  read  the  amended  an- 
swer, to  which  counsel  for  the  defendant  ob- 
jected.  The  court  overruled  the  objection, 
and  permitted  counsel  for  the  pl^tiff  to 
read  the  answer,  to  which  ruling  the  defend- 
ant duly  excepted.**  While  this  statement  Is 
somewhat  indefinite,  still  we  construe  the 
record  to  mean  that  the  plaintiff's  counsel 
read  the  amended  answer,  not  simply  to  In- 
dicate the  Issue  raised  thereby,  bnt  also  as 
evidence  that  the  counsel,  when  he  drew  It, 
was  deceived  by  hie  client;  for  he  "compar- 
ed" the  allegations  of  the  amended  answer 
with  the  posltlMi  ot  counsel  at  the  dose,  and 
he  made  that  comparison  In  support  of  the 
argument  be  was  urging,  and  In  connection 
vlth  certain  other  things  upon  which  be  re- 
lied as  evidence  In  support  of  bis  argument. 
And  we  are  confirmed  In  that  view  by  the 
following  statement  In  the  plalntifTs  brief: 
"It  must  be  particularly  observed  tbat  this 
comment  did  not  In  any  way  treat  the  an- 
swer as  evidence,  or  attribute  It  to  the  de- 
fendant.  On  the  contrary,  It  was  treated  as 
a  pleading,  merely,  and  attributed  solely  to 
Counsel,  who  had  drawn  and  filed  It  In  the 
presence  of  the  Jury.   The  entire  comment 
was  upon  the  attitude  of  counsel,  and  bis 
shift  of  position."   And  we  are  still  further 
confirmed  In  this  view  by  the  following  lan- 
guage In  the  charge  of  the  court:  "The 
pleadings  are  generally  drawn  by  the  attor- 
neys In  the  case,  and  their  clients  are  not 
parties  to  that;  and  tberefore,  usually,  the 
parties  to  the  pleadings  are  not  responsible 
for  them,  and  they  are  not  to  be  treated  as 
evidence  against  them,  except  so  far  as  they 
authorize  them  and  direct  them  and  hare 
knowledge  of  tliem."   There  would  seem  to 
be  no  reason  thus  to  charge  the  Jury  as  to 
the  pleadings  In  a  case  on  trial  unless  the  la- 
tent was  to  allow  the  Jury  to  use  the  allega- 
tions of  the  answer  as  evidence  according  as 
they  should  find  that  the  defendant  did  or 
did  not  know  what  they  were.   Pub.  St  c 
167.  i  75,  Is  as  follows:  "Neither  the  declara- 
tion, answer,  nor  a  subsequent  allegation, 
shall  be  deemed  evidence  on  the  trial,  but 
allegations  only  whereby  the  party  making 
them  is  bound."   See,  also,  St  1861.  c.  233, 
§  112;  St  1S52,  c.  312.  S  7S.   In  Walcott  v. 
Kimball,  13  AUen,  400,  the  history  ot  the 
legislation  upon  this  statute  Is  given,  and 
It  was  there  said  that  not  only  Is  It  Improp- 
er to  use  the  answer  as  evidence,  but  tbat, 
since  It  Is  not  evidence,  counsel  should  sot 
contmrat  upon  it  as  such  In  the  dosing  ai^-' 
ment  In  Phillips  t.  Smltb.  110  Han-  61.' 
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tliw*  was  an  amenOed  dedaratton.'  opon 
which  the  canse  was  tried  before  a  Jary. 
This  was  different  from  the  first  declaration. 
The  original  declaration  was  read  to  the  jraj 
bf  the- defendant,  and  commented  npon  In 
argnmmt  as  contradictory  of  the  plalntUTa 
testimony  and  additional  declaration;  and 
It  was  beld  by  this  court  that  the  original 
declaration  "could  not  be  used  or  comment- 
ed npon  In  evidence,"  and  the  plalntlCTs  ex- 
ception was  sustained.  The  case  of  Taft 
Flake.  140  Mass.  250,  5  M.  B.  621.  closely  re- 
sembles the  case  at  bar.  There  the  defend- 
ant. In  offering  certain  evidence  In  support 
of  one  ground  of  defense,  was  met  by  the 
objection  that  that  ground  of  defense  was 
not  open  to  him  nnder  bis  answer,  where- 
upon he  sought  and  obtained  permission  to 
flle  an  sdditional  answer,  aod  he  filed  it  dur- 
ing the  trial.  "The  plaintiff's  counsel.  In 
dosing,  argued  that  the  filing  of  this  amend- 
ment during  the  trial  showed  that  the  de- 
fense so  pleaded  was  a  'put-up'  defense,  not 
relied  on  when  the  original  answer  was  filed; 
that  Its  filing  during  the  trial  should  'be 
taken  Into  accoiint;  that  not  one  word  was 
said  about  all  this  in  the  original  answer'; 
that  the  fact  that  this  defense  was  not  set 
np  'until  tbe  trial  was  partly  through  was 
to  be  considered,'— with  other  arguments  of 
a  similar  nature."  Tbe  defendant  ashed  tbe 
court  to  rule  "that  the  fact  that  the  defend- 
ant amended  her  pleadings  dnrlng  the  trial, 
setting  up  an  additional  or  more  specific  de- 
fense, was  not  a  subject  of  comment,  and 
that  the  fact  of  sucb  amendment  should  not 
Influence  or  affect  their  Judgment  upon  the 
facts  of  the  case.' "  Tbe  Judge  declined  to 
give  it.  and  tbe  defendant's  exceptions  were 
sustained.  Devens.  J.,  in  giving  tbe  opinion, 
says  tbat:  "Tbe  plaintiff  concedes  tbat  the 
contents  of  an  answer  are  not  the  subject  of 
comment,  but  contends  tbat  the  fact  of  Its 
filing  may  be.  This  Is  to  draw  too  nice  a 
distinction.  The  fact  of  Ita  filing  was  per- 
fectly unimportant  In  the  case  at  bar,  except 
as  connected  with  the  contents  of  the  amend- 
ed answer."  And  the  decision  proceeds  to 
show  the  reasons  for  tbe  rule,  which  It  Is 
unnecessary  here  to  repent  In  the  case  at 
bar  It  was  legitimate  for  the  plaintiff  to  ar- 
gue that  the  defendant  bad  deceived  bis  own 
counsel  as  to  the  facts,  and  In  support  of 
such  a  position  to  contrast  the  opening  a^n- 
ment  of  tbe  counsel  for  the  defendant,  and 
the  testimony  of  tbe  defendant  and  Hutch- 
inson as  to  such  facta,  on  tbe  one  band,  with 
the  closing  argument  of  tbe  same  counsel  on 
tbe  other  hand.  In  so  doing  he  was  dealing 
with  the  evidence  and  tbe  conduct  of  tbe 
counsel.  But  he  had  no  right  to  comment 
upon  the  amended  answer  or  tbe  allegations 
contained  therein,  nor  upon  the  fact  that  It 
was  filed  after  the  trial  was  begun,  nor  npon 
the  time  of  Its  filing,  as  having  any  bearing 
whatever  upon  the  argument  he  was  making. 
Nor  Is  It  material  that  the  plaintiff  was  stat- 
ing only  what  had  taken  place  In  tbe  prev- 


ence  of  the  jniy.  The  Jary,  to  their  delib- 
eration, have  no  right  to  consider  evldnnce 
which  Is  Inadmissible,  «T«n  If  they  have 
beard  It;  nor  does  the  tact  that  the  amend- 
ed answer  was  filed  In  their  presence  war- 
rant them  In  considering  It,  unless  other- 
wise they  would  be  so  warranted.  In  this 
case  the  defendant  would  have  been  entltleJ 
to  a  ruling  that  tbe  Jury  should  not  consider 
the  allegations  of  tbe  answer,  or  the  clrcam- 
etances  under  which  It  was  filed,  as  evidence 
of  anything.  Taft  v.  FIsbe,  140  Mass.  2S0, 
6  N.  E.  021,  The  use  made  of  the  answer* 
we  think,  was  not  proper;  and,  while  It  Is 
not  stated  In  the  record  that  the  defmdant 
objected  to  the  argument,  still  tt  is  plain 
enough  that  the  objection  was  to  the  reading 
of  the  answer  as  a  part  oil  the  evidence,  npon 
which  was  hosed  the  argument  that  the  de- 
fendant's counsel  had  been  deceived  by  his 
client  We  think  that  the  exception  to  the 
reading  of  the  answer  for  this  purpose  must 
be  sustained.   See  the  cases  above  cited. 

It  Is  unnecessary  to  consider  the  other  re- 
ceptions, as  there  must  be  a  new  trial.  Ex- 
ceptions sustained. 


an  hms.  M) 
EMERSON  T.  PAIXB  et  aL 
(Supreme  Judicial  Court  of  Maesaehnsetts. 
Middlesex.  June  20,  19Q0.) 

SXZCtTTORB  AND  ADMINISTRATORS  —  OLAZHH 
AQAINST  IH80LVBNT  BSTATB-aOIf 
LATERAL.  NOTE— PROOF. 

A  Dote  Kiveo  as  collateral  sccuiity  tor  an 
IndorsemeDt  on  another  note  m&j  be  proved 
against  the  insolvent  estate  of  the  deceased 
maker,  though  the  indorsed  note  was  prored 
b7  the  holder  in  full  against  sudi  estate. 

Appeal  from  snpreme  Judicial  oomt,  Mid- 
dlesex county. 

Action  by  one  Emerson  against  one  Paine 
and  another,  as  executors  of  tbe  insolvent  es- 
tate of  one  Perkins,  deceased,  to  prove  a 
claim  on  a  note.  Fnnn  a  finding  for  defend- 
ants, plaintiff  appeals.  Reversed. 

Oharles  H.  Tyler  and  Owen  D.  Toung,  for 
appellant  G.  S.  LttUefield  and  H.  R.  Skinn- 
er, for  appclleoa 

LATimOP,  J.  Both  parties  In  this  case 
have  assumed  tbat  the  note  discounted  by  the 
Newton  Banlt  was  a  renewal  of  the  original 
note  discounted  by  the  Watertown  Bonk. 
Assuming  It  to  be  such,  the  only  question  Is 
whether  Emerson,  the  Indorser.  having  a 
promissory  note  given  to  him  as  collateral  se- 
curity by  Perkins,  the  maker,  and  which,  by 
agreement  was  to  apply  to  all  renewals  of 
the  original  note,  can  prove  his  claim  against 
the  Insolvent  estate  of  Perkins,  who  has  de- 
ceased; tbe  Newton  Bank  having  proved  the 
note  discounted  by  It  against  said  estate  In 
full.  We  see  no  reason  why  the  claim  cannot 
be  proved.  There  Is  nothing  In  Pub.  St  c, 
187,  relating  to  the  Insolvent  estates  of  de- 
ceased persons,  or  in  our  decisions,  to  pre- 
Tent  It  Tbe  note  wu  given  for  a  valuable 
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conalderatlMi,  namely,  the  Im^ng  Emeiv 
■on  of  the  credit  of  bis  name  to  PerUna.  An 
action  niwn  It  could  bare  been  maintained 
by  the  bolder  agalnat  the  maker  In  the  life- 
time of  the  latter.  Hapgood  v.  Wellington. 
ISO  Mass.  217.  And  It  foUowa  that  It  may 
be  prored  against  his  estate.  Moseley  t. 
Ames,  6  AHen,  163;  Bank  v.  Jefferson,  138 
Mass.  111.  Emereon  does  not  seek  to  prove 
his  claim  as  an  Indorser,  nor  does  he  ask  the 
probate  court  for  an  order,  nnder  Pub.  St  c. 
137,  H  28-80y  as  tiie  holder  of  a  contingent 
claim,  and  the  case,  therefore,  does  not  ccmie 
within  Cmnmings  r.  Thompson,  7  Mete.  132, 
and  French  t.  Hayward.  10  Gray,  512.  Find- 
ing lerwMd. 

(M  UiLBS.  898) 

WBLOH  T.  NBW  TOBK.  N.  H.  &  H.  B.  CO. 

(Supreme  Jndldsl  Court  of  MasBaehuBetts. 
Sulfolk.  June  20^  1900.) 

INJURY  TO  BHFLOTA  —  NBGUOKNCE  —  EVI- 
DENCB-INSTRUGTIONS  -  RAILROAD  YARDS— 
UNnSUAL  SPEED  OP  TRAIN  —  SNOWSTORM  — 
BIGNALS-^BXPBRT  TBSTI  MONT— SECONDARY 
BVIDENOB-^BAT^^IDBNCB  OF  DBPBND- 
BNCT. 

1.  Under  St.  1887,  e.  270,  |  1,  proriding  that 
a  railroad  company  shall  be  liable  for  Injuries 
caused  by  the  negligence  of  an  employ^  "in 
charge  or  control  of  a  switch,"  a  railroad  com- 
pany was  liable  for  negligence  of  a  towei* 
man,  whose  duty  it  was  to  moTe  switches  by 
levers  In  a  tower  on  signals  from  the  men  on 
the  tracks  below,  in  throwing  a  different  switch 
than  directed  by  a  signal,  caasing  an  approach- 
ing train  to  run  on  a  wrong  tracli.  and  coliide 
with  a  switchman  who  gave  the  signal. 

2.  Where  a  ewitchman  signaled  a  tower  man, 
who  controlled  the  manual  throwing  of  all  the 
switches  In  a  railroad  yard,  to  throw  a  cer- 
tain switch,  and  the  tower  man  threw  a  wrong 
switch,  causing  an  approaching  train  to  run 
against  the  signal  man,  It  was  error  to  direct 
a  verdict  for  tae  defendant,  though  the  ground 
was  covered  with  snow,  and  a  snowstorm  was 
raging,  and  the  signal  man  failed  to  go  to  the 
foot  of  the  tower,  and  clear  away  the  bhow  and 
ice  covering  a  dwarf  switch,  which  would  have 
shown  him  that  his  signal  was  not  obeyed. 

3.  Where  a  switchman  aigoaled  a  tower  man, 
who  had  manual  control  of  the  switches  In  a 
railroad  yard,  to  throw  a  certain  switch,  and 
the  tower  man  threw  a  wrong  switch,  causing 
the  train  to  run  against  the  switchman,  it  was 
competent  to  show,  in  an  action  for  death 
caused  thereby,  that  the  train  was  running 
faster  than  was  usual  for  trains  at  that  place, 
as  bearing  upon  the  »erelse  of  due  care  1^  de- 
cessed. 

4.  Where  a  switchman  gave  a  signal  by  a 
lanton  and  shouting  the  nnml>er  of  the  switch 
to  a  man  in  a  tower  having  manual  control  of 
the  switches  in  a  railway  yard,  and  the  tower 
man  threw  a  wrong  switch,  causing  an  ap- 

S reaching  train  to  run  against  the  switchman, 
:  was  error  to  admit  the  evidence  of  a  nonex- 
pert witness  as  to  how  far  the  switchman's 
voice  could  have  been  heard,  the  accident  hav- 
ing occurred  In  the  midst  of  a  heavy  snow- 
storm, as  the  jury  could  Judge  of  the  fact  from 
the  circumstances. 

6.  A  simple  notice  to  a  railroad  company, 
in  an  action  for  injuries  caused  by  a  n^ligent 
throwing  of  switches  by  a  tower  man.  to  pro- 
duce its  book  of  rules,  was  Insufficient  to  wai^ 
rant  the  introduction  of  secondary  evidence  of 
the  existence  of  a  rule  governing  the  throwing 
of  switches  by  tower  men. 
6.  la  an  action,  by  a  mother,  as  administra- 


trix of  bet  deceased  son,  agafnst  a  lalltoad. 

for  the  negligent  killing  of  decedent,  where 
there  was  evidence  tending  to  show  that  the 
deceased  paid  all  his  wages  to  his  mother, 
which  she  needed  in  addition  to  what  hnr  has> 

hand  could  furnish,  the  question  as  to  whetbnr 
the  mother  was  dependent  on  the  son  for  sup- 
port should  have  been  submitted  to  the  Jury. 

Exceptions  from  superior  court,  Suffolk 
county;  Charles  S.  Lllley,  Judge. 

Action  by  Margaret  Welch,  administratrix 
of  Richard  Welch,  deceased,  against  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany, for  death  of  Intestate.  Judgment  in 
favor  of  defendant,  and  plaintiff  exe^its. 
Exceptions  eustained. 

S.  A.  Fuller  and  6.  W.  Aodenon,  tar  idaln- 
tiff.  J.  H.  BentoD  and  Obaa.  9*.  Oboata,  Ji^ 
for  defendant 

KN'OWX/TON;  J.  The  principal  qneatiODs 
In  tiila  caae  are  whether  there  was  erldence 
of  uegUgeBce  <m  the  part  of  Ibe  defaidant  or 
of  any  0f  its  aaranta.  and  wbetber  there  was 
evidence  of  dne  care  on  the  part  of  the  plain- 
tiff's IntCBtata.  We  UitaUc  It  plain  that  Qi» 
tower  man,  whose  duty  It  waa  to  xnoTe  ISie 
switch,  waa  a  person  'In  charge  or  control  of 
a  awltch."  within  tlie  meaninff  oC  8t  1887,  c 
S7<K  1 1.  Even  If  anotiiw  person  gare  him  di- 
rections, or  merdsed  enperrlatoii  over  him  hi 
sncb  a.  way  aa  to  be  In  durge  of  the  switch 
In  a  broad  aenae,  so  that  the  railroad  oompsny 
might  be  liable  for  his  negligence  tn  giving 
or  falling  to  give  proper  dlrecttona,  we  are 
of  (H^lnlon  that,  situated  In  the  tower  as  he 
was,  having  complete  manna!  control  of  the 
switch  after  receiving  algnala  and  orders  fmm 
one  baiow.  Ua  omtrol  and  tHULVse  tot  the  time 
were  of  a  Und  contemplated  by  the  framen 
of  the  Btatote.  There  was  testimony  that 
Welch,  the  plaintUTa  Inteatatn.  bad  a  gnen 
l^ht,  which  was  need  to  signal  the  tower 
man  and  the  traht  men,  and  that  ttie  signal 
tar  trade  Mo.  1  was  idmply  to  bold  It  op.  A 
witness  testified  that  tae  saw  W^ch  give  the 
signal  for  track  No.  1  to  the  tower  man  by 
holding  up  hla  lantern  and  ahontlng  **0n  oner 
and  that  he  saw  the  tower  man  throw  np  his 
hand  aa  a  signal  that  be  beard.  Then,  hi- 
stead  <a  setting  the  switch  for  track  Na  1, 
the  tower  man  switdied  the  train  on  "three 
honse"  trai^  The  action  of  tlie  tower  man 
In  throwing  np  hie  hand,  waa  an  Indication 
that  tae  nnderatood  the  aignal  that  had  been 
given  him,  and  hla  farther  action  tn  moving 
the  Bwltd)  waa  eqalvalent  to  a  representation 
that  be  had  received  tiie  signal,  and  under 
stood  It  The  testimony  of  the  witness  tend- 
ed to  show  that  by  the  motion  of  his  lan- 
tern Weldi  gave  the  recognised  signal  for 
track  No.  1,  and  that  he  added  a  shfmt  to  the 
same  effect  The  jury  might  have  found  that 
the  tower  man  was  negligent  In  acting  st 
all  If  be  did  not  see  and  nndostend  the  rignal. 
or  In  setting  the  switches  wrongly  If  he  did 
nnderstand  It  They  might  have  found  ttaat 
the  aignal  waa  given  in  such  a  way  that  It 
waa  negligence  la  him  not  to  understand  It 
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ci^recUy.  His  tamtng  the  Bwltf^li  In  such  a 
way  as  to  tend  tbe  train  on  tbe  wrong  track 
was  tbe  direct  cause  of  tbe  accident,  and  we 
are  of  opinion  tbat  tbeie  was  evidence  for  tbe 
Jury  on  thle  part  of  the  plaintiff's  case.  Al- 
thoogb  Welch  was  a  switchman  whose  station 
was  at  the  switches  Just  southerly  of  the  place 
where  he  was  killed,  we  do  not  understand 
from  the  eTldence  that  It  was  his  duty  to  be 
all  the  time  Just  at  these  switches,  bat  only  In 
such  close  proximity  to  them  as  to  be  able  to 
receive  and  give  signals,  and  to  do  tbe  other 
duties  connected  wJtta  bis  position.  There 
was  a  brakeman's  bouse  near  by,  which  was 
Intended  for  his  use,  and  we  see  nothing  to 
Indicate  that  there  was  any  failure  on  his 
part  to  do  his  duty  properly,  or  any  lack  of 
care  up  to  tbe  time  tbat  he  came  out  of  tbe 
brakeman's  house  and  stepped  upon  the  track 
where  he  was  struck  by  tbe  t^aln.  It  does  not 
appear  tbat  It  was  any  part  of  his  duty,  when 
tbe  tower  man  tamed  his  switch,  to  examine 
tbe  dwarf  switch  signals,  which  stood  a  foot 
or  a  foot  and  a  half  above  the  ground,  to  see 
If  the  tower  man  bad  turned  the  switch  right- 
ly. The  evidence  was  that  at  tbe  time  of  the 
accident  these  signals  were  so  covered  with 
snow  and  ice  that  it  was  very  difficult.  If  not 
impossible,  to  read  them.  Of  course,  if  at 
any  time  be  saw  a  dwarf  signal  which  showed 
tbat  tbe  tower  man  had  made  a  mistake,  be 
would  endeavor  to  correct  the  mistake.  A 
terrible  eoowstorm  was  then  raging,  wblch 
some  of  tbe  witnesses  said  was  the  worst  of 
the  season.  We  are  of  opinion  that  It  was  a 
question  of  fact  for  tbe  Jury  whether,  under 
the  circumstances,  It  was  bis  duty  to  go  to  the 
dwarf  signals,  and  clean  off  the  snow  and  Ice, 
to  aee  If  the  tower  man  had  made  a  mistake. 
It  seenw  tbat  he  was  In  the  performance  of 
his  duty  in  walking  away  from  the  brake- 
man's  house  across  and  along  tbe  tracks  to  a 
place  where  he  could  readily  receive  and  give 
skoals,  or  do  anything  else  that  ought  to  be 
done  while  the  cars  were  being  put  In  their 
Intended  position,  altboogh  be  was  not  then 
going  towards  tbe  switches.  Unless  he  was 
negligent  In  not  looking  at  the  approaching 
cars,  and  discovering  that  they  were  on  tbe 
wrong  track,  in  time  to  escape  them,  tbere 
seems  to  be  nothing  to  control  the  natural 
Inference  from  his  conduct  that  he  was  in  the 
exercise  of  due  care.  If  the  train  had  been 
on  the  track  where  be  had  every  reason  to 
b^ere  that  It  was  coming,  he  could  not  have 
been  injured.  With  the  arrangement  of  cars 
on  tbe  other  tracks  as  he  Imd  Just  seen  them, 
it  was  Impossible  tor  a  train  to  come  on  the 
track  where  be  was  walking  while  tbe  train 
for  whlcb  he  had  given  tbe  signal  was  being 
switched  to  track  No.  1.  He  bad  every  rea- 
son to  suppose  that  he  was  in  a  place  of  per- 
fect safety.  Nothing  but  the  failure  of  the 
tower  man  properly  to  execute  the  order 
whlcb  had  Juit  been  given  him  could  expose 
him  to  danger  In  the  place  where  he  was 
walking  between  '*tbree  bouse"  track  and  tbe 
cattle  track.  Tbe  Jury  migbt  well  find,  that 


a  num  In  tbe  exercise  of  (ffdinary  caie^  wbo 
bad  Just  given  a  signal  to  a  tower  man  to  send 
back  a  train  of  cars  on  trad^  No.  1,  and  wbo 
bad  received  from  tbe  tower  ma^  a  response. 
In  acknowledgment  of  the  signal,  and  who 
knew  that  no  other  train  could  come  upon  the 
"three  bouse"  track  or  the  cattle  track  while 
the  train  was  being  switched  upon  track  No.  1, 
would  think  it  safe  to  walk  between  these 
two  tracks  In  the  belief  tbat  the  train  was 
being  switched  in  accordance  with  the  signal. 
In  connection  with  the  other  facts,  the  In- 
clemency of  the  weather  was  a  circumstance 
of  some  Importance.  W6  think  there  was  evi- 
dence of  due  care  on  the  part  of  the  plain- 
tiff's Intestate  which  should  have  been  sub- 
mitted to  the  Jury.  TJpon  the  question  wheth- 
er Welch  was  in  the  exercise  of  due  care, 
we  are  of  opinion  that  It  was  competent  for 
the  plaintiff  to  show  that  tbe  train  was 
coming  much  faster  than  ttie  usual  and  or- 
dinary rate  of  speed  for  can  which  are  iKlng 
Alfted  at  that  place. 

There  was  no  error  In  tbe  excluslcm  of  tbe 
opinion  of  the  witness  as  to  how  far  Welch's 
voice  could  be  heard  In  the  storm.  The  wit- 
ness was  not  an  expert,  and  upon  a  full  state* 
ment  of  the  conditions  the  Jury  could  Jndge 
whether  Welch  could  have  been  heard  by  the 
tower  man. 

Tbe  Judge  might  well  hold  that  the  notice 
given  to  the  defendant  to  produce  its  written 
rules  was  insufDclent  to  Justify  the  bitroduc- 
tlon  of  secondary  evidence. 

Although  It  does  not  clearly  ^pear  how 
far,  If  at  all,  the  plaintiff  was  d^ndent  upon 
her  son  for  support,  there  was  evidence  that 
for  a  long  time  be  had  given  her  all  his 
wages,  and  tbere  was  testimony  from  which 
the  Jury  might  have  found  that  she  needed 
the  money  to  obtain  the  necessaries  of  life, 
beyond  that  which  her  husband  could  famish, 
and  that  she  was  dependent  on  this  son  for 
support,  vrlthin  the  meaning  of  the  statute. 
See  Houlihan  v.  RaUroad  Co..  164  Mass.  6&S. 
42  N.  E.  108;  Daly  t.  Iron  Co.,  155  Mass.  1-6, 
29  N.  E.  607;  McCarthy  r.  Supreme  Lodge. 
16S  Mass.  S14,  28  K.  B.  £06,  11  L,  B.  A.  144. 
Exceptions  sustained. 


(176  UaM.  M8) 

BAVBS  T.  ATLANTIC  NOVELTY  MPG.  CO. 
(Sopreme  Judicial  Ooort  of  Massachnsetts. 

Suffolk.   June  20,  1900.) 

UASTBR  AND  SERVANT— IN JtTRIBS  TO  BBRV- 
ANT— NEOUGBNCjii  OP  80PBRINTBNDKNT. 

Plaintiff  operated  a  machine  In  defendant's 
factory,  and  while  bo  employed  was  ordered  by 
the  Baperintendent  to  start  the  machine.  The 
snperintendent  bad  reason  to  know  that  plain- 
tiff micht  understand  tbe  order  as  a  command 
to  see  if  the  machine  was  all  right,  by  resam- 
Ine  work.  She  so  understood  ittUid  was  Jas- 
tined  in  such  understanding.  While  sta:-ting 
tlie  madilne,  In  the  exerdse  of  doe  care,  plain- 
tiff's hand  was  thrown  from  Its  nsaal  place 
by  the  nnnsnal  ahaking  of  the  machine  and 
injured.  Held  that,  under  the  circumstances, 
the  <ardeT  of  the  superiotendent  was  negligent, 
and  idaintiff  might  recover. 


Digitized  by  Google 


670 


87  NORTHEASTERN  REPORTER. 


OlBSL 


fixc^Uoiu  from  superior  court,  SnffoUc 
comity;  Bobert  R.  Bishop,  Judge. 

Action  hy  Catherine  Esves  against  the 
Atlantic  Novelty  Manufacturing  Company 
for  injuries  received  while  in  the  employ 
of  defendant  Verdict  for  plaintiff,  and  de* 
fendant  brings  exceptions.  Exceptions  ovex^ 
ruled. 

M.  J.  Creed  and  J.  P.  Crosby^  for  plaintiff. 
Robt  W.  Nawm  and  Tlios.  W.  Proctor,  for 
defendant. 

HAMMOND,  It  wlU  serve  no  useful 
purpose  to  recite  in  detail  tbe  evidence  in 
thifl  case.  It  was  contradictoryf  but  we 
thlnlE  it  wonld  warrant  a  finding  that  Talbot 
waa  a  person  whose  xwlndpal  dn^  was 
that  of  a  superintendent;  that  as  such  super- 
intendent he  gave  to  the  plaintiff  the  order 
to  start  up  the  nuudilne;  that  at  Hub  time  of 
the  order  he  bad  reason  to  know  that  she 
might  understand  It  as  a  command  to  try 
to  ascertain,  by  resuming  her  work,  whether 
the  machhie  was  all  right;  tiiat  she  so  un- 
derstood It,  and  was  Justified  in  so  under- 
standing it;  that,  acting  und^  that  under- 
standing, she  attempted  to  reaupie  her  work; 
that  while  she  was  doing  that,  and  In  the 
exercise  of  due  care,  by  reason  of  the  violent 
and  unusual  shaking  of  the  machine  her 
band  was  thrown  from  its  usual  place,  and 
the  presaer  came  down  upon  her  fingers 
and  cmshed  them;  and  that,  under  the  cir- 
cumstances, the  order  was  negligent  This 
would  make  a  case  for  the  plaintiff.  Under 
the  instructlonB,  which  were  full  and  ai>- 
proprlate  to  tiie  issues,  the  Jury  must  have 
found  the  facts  to  be  as  above  stated.  Ex- 
ceptions overmledL 

a76  HasB.  SS7) 

OLD  COLONY  R.  CO.  v.  F.  P.  ROBINSON 
CO.  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   June  20,  1900.) 

BJMINENT  DOMAIN— COMPENSATION— CONTIGU- 
OUS   PROPERTY  —  COHPARISON  —  DIFFEK- 
BNT  CHARACTER— EXPERT  EVIDENCE. 
On  an  issue  as  to  the  value  of  vacant  land 
taken  b;  a  railroad,  where  evidence  had  been 
admitted,  without  objection,  of  the  purchase 
price  at  a  recent  sale  of  a  lot  with  a  building 
on  it  across  the  street  from  the  land  in  ques- 
tion, as  bearing  on  the  value  of  the  land  taken, 
it  was  error  to  admit  the  testimony  of  experts 
as  to  the  value  of  the  houtie,  to  give  the  jury 
an  idea  as  to  what  the  lot  was  worth  without 
the  bailding. 

Bxceptiona  from  superior  court,  Suffolk 
county. 

Condemnation  by  the  Old  Colony  Railroad 
Company  against  the  F.  P.  Robinson  Com- 
pany  and  others  for  a  railroad  right  of  way. 
From  an  assessment  of  the  value  of  the  land 
taken,  petltlima  Inings  excqitions.  Gxcej;!- 
tions  sustained. 

Benton  &  Clarke,  for  petitioner,  Robert 
M.  Morse  and  Edward  L.  Baker,  for  respond- 
ents. 


KNOWLTON,  J.  In  this  case  ttie  question 
for  the  Jury  was  what  sum  should  be  award- 
ed to  the  respondents  for  damages  for  the 
taking  of  their  land,  and  for  Injury  to  their 
remaining  land.  Their  land  was  vacant  at 
the  time  of  taking.  They  introduced,  with- 
out objection,  testimony  of  the  price  paid  at 
a  recent  sale  for  a  lot  of  land,  with  a  dwell- 
ing house  and  stable  upon  It  situated  near 
the  land  taken,  on  the  opposite  side  of  the 
street  If  this  had  been  vacant  land,  the  price 
which  It  brought  clearly  would  have  been 
competent  evidence  on  the  question  before  the 
Jury.  Patch  v.  Boston,  146  Mass.  62,  14  N. 
SI.  770.  But  with  the  buildings  upon  It  the 
estate  was  so  different  In  character  from  the 
other  that  If  objection  had  been  made,  the 
evidence  probably  wonld  have  been  exduded. 
Amory  v.  Inhabitants  of  Melrose,  162  Mass. 
S66.  89  N.  E.  276.  It  having  been  Introduced 
without  objection.  It  was  open  to  the  petition- 
er to  show,  within  reasonable  limits,  in  the 
discretion  of  the  presiding  Justice,  that  the 
estate  was  different  In  character  from  that 
taken,  and  that  because  of  this  difference  the 
evidence  was  favorable  to  the  petitioner,  rath- 
er than  to  the  respondents,  who  Introduced  It 
Pierce  v.  City  of  Boston,  164  Mass.  92,  41  N. 
B.  227;  Lyman  v.  City  of  Boston,  164  Mmb. 
99,  41  N.  B.  127;  Town  of  Cherokee  v.  Sioai 
City  St  I.  F.  Town  Lot  &  Land  Co.,  52  Iowa, 
279-281,  3  N.  W.  42.  Bee  Hunt  v.  City  of 
Boston,  152  Mass.  168-170,  25  N.  B.  82.  Aft- 
er such  testimony  Is  before  a  Jury  without  ob- 
jection, there  Is  no  good  reason  why  the  party 
that  introduced  It  should  not  be  permitted  to 
point  out  the  difference  between  the  two  es- 
tates, for  the  purpose  of  giving  the  evideoce 
Its  true  value,  if  It  can  be  done  \^thout  em- 
barrassing the  case  with  the  collateral  Isaacs. 
The  questlwi  now  before  us  Is  whether  in 
such  a  case  the  opinion  of  experts  may  be  re- 
ceived in  regard  to  the  effect,  upon  the  value 
of  the  estate  sold,  of  features  wherein  It  dif- 
fers from  the  estate  whose  value  Is  to  be  as- 
certained, or  their  opinion  In  regard  to  any 
elements  of  value  which  enter  Into  the  price, 
for  the  purpose  of  aiding  In  applying  the  evi- 
dence of  the  sale  to  the  issue  before  the  jury. 
The  rule  has  been  held  very  strictly  that  the 
opinion  of  experts  as  to  the  value  of  other 
lands  Is  not  to  be  received.  In  Wyman  v. 
Railroad  Co.,  13  Mete.  (Mass.)  327.  Mr.  Jus- 
tice Dewey  uses  language  as  follows:  "Evi- 
dence of  mere  opinion  as  to  the  value  of  prop- 
erty Is  to  be  confined  exclusively  to  the  sub- 
ject in  reference  to  which  damages  are  claim- 
ed. If  you  would  aid  the  Jury  by  referwice 
to  other  articles  or  other  property  slmllarlT 
situated,  the  evidence  In  refermce  to  socb 
other  articles  or  other  property  must  be  that 
of  facts,  and  not  opinions.  It  Is  only  by  ref- 
erence to  facts  that  exist  respecting  the  prop- 
erty  that  a  comparison  is  to  be  made  that 
may  aid  the  Jury  in  estimating  the  value  of 
the  property  In  reference  to  which  they  are  to 
assess  damages.  To  allow  anything  beyond 
this  would  be  unnecessarllysanctlonlng  thela- 
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trodnctloD  of  erldaice  of  oi^nlMis  of  witneas- 
ea,— evidence  always  somewhat  objectionable 
In  Its  character,  and  to  be  excluded  as  far  as 
it  la  practicable."  This  doctrine  haa  often 
been  recognized  and  reaffirmed  In  later  cases. 
Rand  t.  Inhabitants  of  Newtoo,  6  Allen,  38; 
Shattnefe  t.  RaUrtMid,  6  Allen.  IIS;  PhlUIps 
T.  Inhabitants  of  Marblehead,  148  Mass.  326- 
328,  10  N.  B.  M7;  Thompson  v.  City  of  Bos- 
ton, 148  Mass.  387,  ID  N.  B.  406;  Boberts  r. 
City  of  Boston,  149  Mass.  846-354,  855.  21  N. 
E.  668;  Haven  v.  Board  of  Com'rs,  155  Mass. 
467,  20  N.  E.  1083;  Beale  v.  City  of  Boston, 
166  Mass.  63,  43  N.  B.  1029.  It  may  some- 
times happen,  as  In  the  presmt  case,  that  the 
opinion  of  experts  as  to  the  valne  of  some 
distinctive  features  of  the  property,  in  which 
it  differs  from  the  estat«  taken,  woold  be 
hdpfnl  to  a  Jury;  bnt  ordinarily  It  would 
be  distracting  to  a  Jury  to  take  the  opinion 
of  experts  as  to  the  value  of  other  lands 
which  are  compared  with  the  land  in  question. 
It  would  be  difficult  to  draw  a  line  of  dls- 
tiDction  betwem  cases  which  are  to  be  treat- 
ed as  exceptions,  and  those  In  which  the  gen- 
eral role  is  to  be  applied.  We  are  of  opinion 
that  It  Is  miwise  to  Introduce  an  exception  in 
cases  like  the  preset,  and  that  It  is  better  to 
hold  the  rule  absolutely,  and  leave  the  Jury 
to  Judge  for  tbemaelves  in  regard  to  the  two 
estates  compared,  whatever  differences  may 
exist  between  them.  Sales  of  other  estates 
should  not  be  admitted  In  evidence  unless  the 
similarity  of  these  estates  to  that  In  question 
Is  such  as  to  make  the  evidence  helpful  with- 
out aid  from  the  testimony  of  experts.  Dif- 
ferences may  be  pointed  out  to  a  jury,  but 
the  eftect  of  these  differences  should  be  left 
to  their  Judgment  We  are  of  opinion  that 
the  testimony  of  the  expert  was  wrongly  ad- 
mitted. BxceptlonB  sustained. 


(176  Mass.  401) 

MARTYN  T.  NEW  YORK  &  B.  DESPATCH 
EXP.  CO.  SAME  V.  NEW  YORK,  N.  H. 
ft  H.  R.  CO.  KNAFP  t.  NEW  YORK  ft 
B.  DESPATCH  EXP.  00.  SAME  T.  NEW 
YORK.  N.  H.  ft  H.  R.  OO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   June  20,  1900.) 

OONTRIBUTORY  NBOLiaBNGB. 
Plaintifo  presented  at  defendants*  depot 
a  tii<7cle  for  transportation,  and  were  told 
that  the  express  matter  which  was  to  go  that 
night  had  been  sent  to  the  express  car,  and.  if 
the7  wished  to  have  the  tricycle  go  that  nighty 
they  would  be  obliged  to  take  it  over  to  the 
car  themselTes;  that  the  track  was  clear,  and 
no  trains  were  going  in  or  out  then.  It  was 
dark,  and  plaintufs  knew  that  the  tracks  were 
a  bnsr  place,  where  cars  were  passing  back 
and  forth  to  the  station,  and  that  the  person 
who  told  them  that  the  tracks  were  dear,  had 
no  control  over  the  movement  of  cars.  The  tri- 
cycle was  tmwield7i  and  they  knew  It  would 
take  a  considerable  time  toget  it  across  the 
tracks  to  the  express  car.  While  on  the  track 
ibey  were  strack  by  a  car  and  injured.  Edd^ 
that  the  evidence  does  not  show  tnat  plaintiffs 
were  In  the  exerdae  of  due  care  in  thus  ex- 


podng  themsdves,  and  hence  It  was  piopnr  to 
direct  a  verdict  for  defendants. 

Exertions  from  superior  eour^  Suffolk 
county. 

Actions  by  Edward  ^^u:^  and  George  W. 
Enapp  against  the  New  York  ft  Boston  De- 
spatch Express  Company  and  the  New  York. 
New  Haven  ft  Hartford  Railroad  Company 
for  Injuries  sustained  by  tbe  ne^lgence  of 
defendants.  From  an  order  directing  a  vet^ 
diet  for  def^dants,  and  Judgment  thereon, 
plalntlffa  bring  nceptlons.  Exceptions  over- 
ruled. 

I.  R.  aark  and  8.  D.  Elmore,  for  plaintiffs. 
Chas.  P.  Cboate,  Jr.,  for  defendant  New  York, 
N.  H.  ft  H.  B.  Co.  Robect  F.  Herrlck.  for 
defendant  New  Toric  ft  B.  Despattdi  Bxpw  Ok 

KNOWLTON,  J.  Each  of  tbe  two  plain- 
tiffs has  sued  each  of  the  two  defendants 
to  recovOT  for  an  Injury  from  being  struck 
by  a  car  on  the  track  of  the  Old  Colony  Rail- 
road Company,  which  was  leased  and  used 
by  the  New  York,  New  Haven  &  Hartford 
Railroad  Company.  Adjacent  to  the  tracks 
of  the  Old  Colony  Railroad  Company,  between 
them  and  Sonth  street,  at  a  distance  of  near- 
ly 400  feet  from  tbe  southerly  end  of  the  pas- 
senger station  In  Boston,  was  a  building  oc- 
cupied by  the  defendant  express  company 
under  an  arrangement  with  the  railroad  com- 
pany. Along  the  northerly  end  of  tbe  build- 
ing, occupying  the  whole  space  between  the 
tracks  on  tbe  east  and  South  street  on  the 
west,  was  a  platform  between  4  and  6  feet 
high,  which  ran  northerly  285  feet  covering 
nearly  all  of  the  triangular  space,  and  about 
6^  feet  wide  at  the  foot  of  the  steps.  Next 
easterly  of  this  platform  was  track  No.  1  of 
the  railroad  company,  and  easterly  of  that 
was  a  platform  about  a  foot  high,  and  east- 
erly of  that  were  tracks  No.  2  and  No.  3, 
and  then  another  low  platform.  The  offices 
of  the  express  company  were  in  the  building 
at  the  southerly  end  of  the  high  platform. 
On  the  evening  of  October  6,  1897,  at  about 
a  quarter  before  7  o'clock,  the  plaintiffs  went 
tf^ether  to  these  offices,  with  a  tricycle  weigh- 
ing nearly  200  pounds,  6  feet  and  2  Inches 
in  width  between  the  bubs  of  the  hlud 
wheels,  6  feet  In  length,  and  having  wheels 
S  feet  and  4  Inches  high.  This  tricyde  they 
wished  to  send  by  express  to  Brockton.  Aft- 
er they  had  delivered  It,  and  paid  the  express- 
age,  they  were  Informed  that  the  express 
matter  and  the  sheet  for  tbe  express  car  which 
was  to  go  to  Brockton  that  ni^t  had  gone 
over  to  the  car.  which  stood  on  track  No. 
3.  and  that,  If  they  wished  to  have  the 
tricycle  go  to  Brockton  that  night,  they  would 
be  obliged  to  take  It  over  to  the  car  them- 
selves. They  then  asked  how  they  could  take 
It,  and  were  told  that  they  could  take  It  up 
td  end  of  the  [datf orm,  -  and  down  the 
st^  and  across  the  tratfts.  Tbe  regular 
way  used  by  the  eaqiress  company  ms 
throtigh  the  baUdlDg  and  oTor  a  plank  cross- 
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Ing  fnrtber  south.  They  asked  about  the 
trains,  and  were  told  It  was  all  right;  there 
were  do  trains  going  in  or  out  then;  the 
track  was  clear.  Accordingly  they  took  the 
tricycle  nearly  to  the  end  of  the  platform, 
and  found  that  It  was  too  wide  to  be  wheeled 
down  the  steps.  They  then  turned  around, 
and  brought  It  to  a  point  IS  or  20  feet  from  the 
end  of  the  platform,  and  Uar^  went  down 
the  steps  and  came  back  along  the  track, 
while  Knapp  remained  on  the  pl&tform,  and 
they  lifted  the  tricycle  part  way  down,  where 
Martyn  held  It,  while  Knapp  came  down  the 
steps  and  along  the  side  of  the  platform  to 
help  blm.  While  they  were  together  there, 
engaged  with  the  tricycle,  a  car  whldi  was 
shunted  back  from  an  engine  came  along 
and  struck  them.  The  space  between  the 
platform  and  the  track  was  very  narrow,  and 
It  was  so  dark  that  they  could  see  an  ap- 
proadbtlng  car  only  a  short  distance.  They 
gare  no  warnli^  or  Information  that  they 
were  upon  the  track.  They  knew  that  the 
traciks  were  a  busy  place,  where  the  cars 
were  passing  bock  and  fortb  to  the  station. 
They  understood  that  the  person  who  told 
th«D  that  the  tradu  were  dear  had  no  con- 
trol over  the  movement  of  cars  up<ni  the 
tracks,  and  they  must  hare  known  that  In 
such  a  place  cars  besides  the  regular  trains 
are  firequently  moved,  <^  whose  coming  an 
employs  of  the  eiqffess  conq;>any  would  have 
no  previous  knowledge.  They  were  enepiged 
In  a  ToIuntaiT  vork  for  their  own  beneflt, 
that  the  tricyde  might  go  earlier  than  In 
the  regular  course  of  transportation;  and, 
altboi^h  they  were  honestly  told  that  the 
tracks  were  cl»r,  they  must  have  known 
that,  as  regards  the  chance  of  cars  coming 
une]q>ectedly,  they  were  doing  It  at  their  own 
risk.  If  they  had  followed  the  suggestion  ot 
the  defendant's  servant,  and  taken  the  tri- 
cycle down  the  steps,  they  wonld  have  been 
In  a  safe  place  there,  and  would  only  have 
found  It  necessary  to  roll  It  across  one  track 
'  to  a  safe,  low  platform,  and  then  across  two 
other  tracks  to  the  platform'  where  the  ex- 
press car  stood;  and  In  going  these  short 
distances  It  would  have  been  easy  to  avoid 
ai^roadiing  caza.  They  could  not  properly 
understand  tbe  statement  of  the  express 
agent  as  an  assnrance  that  tbe  tracks  would 
remain  dear  tot  sudt  a  length  of  time  as  to 
enable  them  to  get  the  tricyde  cftrefully  and 
safdy  down  the  side  of  the  high  platform 
and  across  by  ttack  by  tbe  method  which 
tb^  adopted.  Then  waa  no  planking  at 
other  Indlcathm  between  the  rails  near  the 
step^  OT  elsewhere  In  the  vldiUty,  to  sipilty 
that  the  place  was  designed  for  pedestrians. 
The  vehlde  was  heavy  and  unwieldy,  and 
It  was  obvious,  before  they  took  their  poiBltion 
on  the  track  the  ride  of  the  platform, 
that  tiiey  would  be  engaged  there  for  a  ooa- 
slderable  time  in  getting  it  down  and  acnes 
the  track,  and  tbat  they  would  be  unable  to  es- 
cape if  a  cu  should  come.  We  are  of  opinion 
that  oa  the  undisputed  facts  there  Is  no  evl- 


doice  that  they  were  In  the  exerdae  of  doe 
care  while  exposing  themselves  in  the  num- 
ner  descritMd,  and  that  verdicts  for  the  de- 
fendants were  rightty  directed.  In  this  view 
of  the  cases.  It  Is  unnecessary  to  consider 
other  questions  whldi  were  argued. 
tions  overmled. 


  (IW  BUm.«) 

WIESSMBfi     AYBR  et  aL 
(Supreme  Jadidal  Ocnirt  of  Massachusetts. 

Suffolk.  Tone  20,  1900.) 

STATUTB  OF  FRAUDS— MEUO  RAN  DUX  IK 
WRITINQ— AHSNDEtD  OFPSR. 

A  written  offer  to  take  a  lease  for  certain 
premiBes  and  at  certain  pajrmeats,  parable 
qaartprly,  and  subsequently  amended  by  tele- 
phone as  to  the  time  of  making  parments, 
which  offer,  as  amended,  was  accepted,  Is 
within  the  statute  of  frands,  since  there  is  ni> 
writing  to  support  the  contract  as  accepted. 

Bxceptlona  txom  snpolor  cobrt,  Suffolk 

county. 

Action  by  Oscar  B.  A.  Wiessner  agahut 
Marcellus  S.  Ayer  and  others  on  a  lease. 
Judgment  In  favor  of  defendants,  and  plain- 
tiff brings  exceptions.  Bxc^titms  overruled. 

Wm.  Sdiofleld  and  B.  C  McClung,  for 
plaintiff.  Charles  W.  Bartlett  and  E.  B. 
Andfflson,  for  defendanta. 

BAKEBR,  J.  The  action  Is  for  breadi 
of  an  alleged  agreement  of  Che  d^endaati 
to  take  a  lease  from  13ie  id^alntUE  of  cer- 
tain parts  <tf  a  building  for  a  term  of  fire 
years.  The  vodict  for  defendants  was  o^ 
dered  upon  13ie  ground  that  the  evidence 
would  not  Justify  a  finding  Uiat  tliere  was 
a  suffldent  memorandum  signed  by  the  de- 
fendants, the  statute  of  frauds  having  been 
pleaded.  It  was  conceded  tbat  there  had 
been  a  written  offer,  and  the  plaintiff  con- 
toided  that  tills  offer  had  been  amended  Xtj 
the  defendants  by  tdephone.  The  written 
offer  was  to  take  the  premises  for  five  years 
at  a  rent  payable  quarterly.  The  plahitlff 
did  not  etmtead  that  this  offer  had  been 
accepted.  His  amtaiUon  was  that,  before 
acceptance,  the  offer  bsd  beat  m>  msuoA- 
ed  17  telephone  that  tbe  rent  ahonld  be 
"paid  In  semi-advance  monthly  InstaDmenta** 
His  own  acceptance  was  not  of  flie  wrlttoi 
Oltee,  There  Is  no  dispute  that  words,  "Yes; 
your  offer  is  accepted,"  spoken  by  the  plain- 
tiff's agent  to  the  defendants  on  December 
Zlthf  and  the  letter  written  later  npw  the 
same  day.  did  not  refer  to  the  writtoi  offer 
as  it  was  made.  This  being  so.  it  fdlom 
that  the  written  offer  was  never  accepted, 
either  by  parol  or  is  writing.  If  tbe  de> 
fendants  did  amend  Ihelr  offer  hy  tdefiam. 
the  acceptance  of  the  amended  <^er  did  not 
make  a  contract  good  against  the  statute  of 
frauds,  because  one  essentlsl  texm  of  the 
agreement  to  be  performed  was  not  stated 
otherwise  than  by  parol.  The  plaiDtlff 
could  not  recover  on  the  written  ofl^.  be- 
cause he  had  not  accepted  it.    He  oovld 
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not  recoTer  tipcni  flie  amended  offer,  be> 
«aan  no  sufficient  memorandum  ol  Its  terms 
had  beaa  rigned  1^  tbe  defendants.  The 
doctrine  of  mbi^tnted  perfwmance,  for 
which  tbe  plaintiff  contends,  citing  Cnm- 
viJngB  T.  Arnold,  S  Uetn.  (Mass.)  486,  and 
the  eases  In  ithieh  It  bad  been  followed, 
ton  no  an^Ucatlon,  because  no  contract  good 
nnder  tbe  statute,  has  been  entered  Into. 
See.  also.  Steams  v.  Hall,  9  Onsb.  31;  Lerned 
Wannemacber,  9  Allen.  412.  419;  Whittier 
T.  Dana.  10  Allen,  326;  Hastings  t.  Love- 
Joy,  140  Mass.  261.  264,  2  N.  B.  776;  King 
T.  Fatot,  161  Mass.  449.  87  M.  EL  450.  Ez- 
cspUons  OTermled. 


an  mbol  OS) 

M OOBB  T.  WILDET  CASUAT/TT  00. 

(Supreme  Judicial  Court  of  MasBachusetts. 
darostable.  Jane  21,  1900.) 

ACCIDENT    INSnRANCB  —  CONSTRUCTION  OF 
POLICY— NOnCB  OP  ACCIDENT-TIMB 
—SBRViCB— WAIVE  R. 

1.  A  finding:  that  the  re<talreinent  of  a  pol- 
icy that  notice  of  accident  should  be  given 
within  10  da;8  was  waived  Is  watranted  where 
it  appears  that,  thouich  the  notice  sent  on  tbe 
day  of  the  accident  and  one  sent  aeveral  days 
later  were  not  received  till  11  days  after  the 
acciilent,  the  company's  secretary  afterwai'ds 
scut  en  accident  blank,  saying  it  might  hi 
filled  out  anil  forwarded ;  that  a  blank  was 
filled  ont  and  sent  tbe  company  a  few  days 
later;  that  thereafter,  on  the  death  of  tbe  in- 
jured, a  certiBcate  was  filled  out,  and  sent 
the  company,  and  receipt  thereof  acknowl- 
edged, no  objection  of  any  kin^  being  made  till 
three  months  thereafter,  it  not  appearing  that 
objection  that  tbe  notice  was  not  in  lime  was 
made  till  after  salt  brought. 

2.  The  words  "such  injuries  alone,"  In  a 
clause  of  an  ncddent  policy,  where  the  com- 
pany agrees  to  make  a  certain  payment  if  the 
death  of  inanrcd  "shall  result  from  such  inju- 
ries alone  within  00  days  from  the  date  of  the 
accident,"  refer  to  tbe  kind  of  Injnry  which 
furnished  tbe  basis  of  indemnity  in  case  of 
partial  or  permanent  disability,— injury  through 
ext?mal.  violent,  and  accidental  means. 

Exceptions  from  superior  court.  Barnsta- 
ble county;  Henry  N.  Sheldon,  Judse. 

Action  by  Susan  Moore  against  the  WHd- 
ey  C-isualty  Company  to  recover  $S,000  on 
a  certificate  of  accident  Insurance.  Verdict 
for  plaloticr.  .  Defendant  excepts.  Bzoep- 
tloos  overruled. 

H.  P.  Harrlman  and  H.  R  Perkins,  for 
plaintiff.  Frank  M.  Forbusb  and  Raymond 
A.  Hopkins,  for  defendant 

MORTON,  J.  Tbia  case  comes  bere  npon 
«ceptlons  to  tbe  refusal  of  tbe  court  to  give 
two  rulings  tbst  were  asked  for.  The  first 
was  that  npon  tbe  evidence  proper  written 
notice  of  the  accident  was  not  given  within 
tbe  time  limited  by  the  certificate,  and  that 
tbe  defendant  hnd  not  waived  snob  notice, 
and  the  plaintiff  could  not,  therefore,  recor- 
er.  The  fwurt  refused  to  give  this  ruling, 
and  mled  that  proper  written  notice  bad  not 
07N.b!-4» 


beoi  given,  bnt  that  there  was  evidence  tor 
tbe  jury  oh  the  question  whether  the 
fendant  bad  waived  the  teqntrement  as  to 
notice,— meanbig,  of  course,  the  requirement 
as  to  tbe  time  within  which  notice  should 
be  given.  We  think  that  this  was  ccnrect 
Tbe  acddent  occurred  iCaich  81,  189SL 
Then  was  evidence  tending  to  show  that 
a  brief  notice  of  Uie  accident,  dated  March 
81st  wss  salt  by  plaintiff's  husband  to  the 
defendant  company,  bnt  was  not  received 
till  April  lltb.  There  was  also  evidence 
tending  to  show  that  another  notice,  dated 
April  0th,  and  giving  full  particulars  of  the 
accident  ^ss  sent  by  plalnticra  busband  to 
tbe  company,  but  that  this  likewise  was  not 
received  till  April  lltb.  No  objection  was 
then  made  by  tbe  company  that  these  no- 
tices did  not  comply  with  the  provision  in  tiie 
certlllcate  In  regard  to  time.  That  fact 
would'  not  of  itself,  perhaps,  constitute  snfll* 
ctent  evidence  of  waiver.  But  on  April  2Sd, 
the  defendant's  secretary  sent  to  the  plain- 
tiff an  accident  blank,  saying  that  she  could 
fin  It  cut,  and  forward  to  that  offlce,  at  her 
earliest  -convenience,  if  she  so  desired.  A 
blank  containing  full  particulars  of  tbe  acci- 
dent, and  signed  by  the  plaintiff's  husband, 
and  dated  April  3Stb,  was  received  by  the 
defendant  and  has  been  retained  by  It  with- 
out objection,  so  far  as  appears.  Fresnm- 
ably  this  was  tbe  blank  referred  to  In  the 
letter  of  defendant's  secretary  of  April  23d. 
After  tbe  death  of  plalntltTs  husband,  a  cer- 
tificate was  filled  out  by  her,  and  sent  to  the 
defendant  company.  Tbe  receipt  of  this  was 
ackuowled^.'ed  by  tbe  defendant,  through  Its 
secretary,  by  letter  dated  July  8th,  In  which 
he  writes:  "We  have  received  tbe  proper 
form  of  certificate  filled  out  by  Mrs.  Moore 
In  tbe  case  of  Dr.  Wm.  M.  Moore,  and  will 
say  that  Mr.  Kelley,  a  brother-in-law  of  the 
widow,  has  been  In  to  see  us  In  regard  to 
tbe  latter,  desiring  us  to  keep  bJm  posted.** 
No  objection  appears  to  have  been  made  at 
this  time  that  notice  of  the  accident  had  not 
been  received  wltbln  the  10  days  required 
by  the  certificate.  Tbe  first  objection  madt» 
by  tbe  defendant  was  on  October  10,  1888, 
in  reply  to  a  letter  from  plalntltTs  counsel, 
and  the  Objection  then  was  tbe  general  one 
that  the  estate  of  plalntltTs  htisband  had  no 
claim  against  tiie  company.  When  the  oN 
jectlon  that  notice  of  the  accident  had  not 
been  received  within  the  time  required  was 
first  made  does  not  appear.  It  Is  said  in 
tbe  brief  of  counsel  for  the  plaintiff  that  it 
was  not  made  till  after  salt  was  brought 
which,  as  appears  from  a  copy  of  the  writ 
was  October  12,  180S.  We  think  tbat  this 
evidence  warranted  the  jury  In  finding  that 
the  defendant  had  waived  the  requirement 
In  regard  to  tbe  time  within  which  notice 
should  be  given.  See  Searle  v.  Insurance  Co., 
152  Mass.  203,  26  N.  B.  290;  Olark  v.  Insur- 
ance Co.,  6  CUsb.  S42;  Peabody  v.  Aeddeat 
Ass  n.  89  i[&  9Qt  86  AtL  1020. 
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The  other  ruling  requested  relates  to  the 
construction  to  be  flven  to  the  worda  "such 
)D.1urleB  alone"  lu  the  clause  In  which  the 
''company  agree  to  pay  Susan  3.  Moore,  wife, 
1£  living,  •  ♦  •  the  Bum  of  $5,000  If  the 
death  of  the  certificate  holder  shall  result 
from  such  injuries  alone  within  ninety  da^ 
from  the  date  of  the  accident."  We  thinfc 
that  it  is  plain  that  they  refer  to  the  kind 
of  Injury  which  furnishes  the  basis  of  In- 
demnity, namely,  bodily  Injury  effected  dur- 
ing the  life  of  the  certificate  'through  ex- 
ternal, violent,  and  accidental  means."  That 
is  the  sense  in  which  like  words  are  used 
In  the  clause  relating  to  partial  disability, 
and  that  is  the  kind  of  Injury  which  Is  the 
basis  of  Indemnity  in  cases  of  total  disabil- 
ity. We  see  no  reason  for  holding  that  a 
different  kind  of  injury  was  meant  In  cases 
of  death.  The  certificate  defines  the  kind  of 
Injiuy  which  shall  constitute  the  basis  of  In- 
demnity, and  then  provides  for  cases  of  par- 
tial disabiUty,  total  disability,  and  death  as 
the  result  of  such  injuries.  No  doubt  the 
company  could  have  provided  that  the  in- 
Jury  which  should  entitle  a  party  to  Indem- 
nity in  case  of  death  should  be  such  as  re- 
sulted In  total  or  partial  disability  for  a 
longer  or  shorter  time  as  well  as  death  with- 
in a  certain  time,  but  we  do  not  think  that 
It  has  done  bo  in  the  certificate  before  us. 
We  think  that  the  ruling  requested  was 
rightly  refused.  Exceptions  overruled. 


(ITS  Hut.  S67) 

ANGUS  et  al.  v.  SCULLY. 

(Supreme  Judicial  Court  of  Massacbnsetts. 

Middlesex.   June  20,  1900.) 

CONTRACT— IMPOSSIBILITY  OF  PERFORMANCB 
— RBCOVBRY  FOR  WORK  DONE. 

Where  plaintiffs  had  contracted  to  move  a 
house,  and  sad  partially  performed  their  con- 
tract when  the  house  homed  without  their 
fault,  they  may  recover  for  the  work  done. 

OxceptloDS  from  superior  court,  Middle- 
sex county;  Winiam  B.  Stevena,  Judge. 
.  Action  by  one  Angus  and  others  against 
one  Scully  to  recover  for  services  performed 
in  moving  a  building.  From  a  judgment 
in  favor  of  plaintiffs,  d^endant  excepts. 
Exceptions  overruled. 

£<dwtn  B.  Hale,  for  platntlfTs.  John  H. 
Hurl^,  for  defendant. 

'  HAMMOND,  J.  ThB  contract  was  that 
the  plaintiffs  should  move  a  large  building 
belonging  to  the  defendants  from  a  lot  on 
'Hiird  street  to  a  lot  on  First  street,  and 
also  change  the  location  of  two  other  build- 
ings, of  which  one  was  on  the  First  street 
lot,  and  one  on  the  Third  street  lot;  and  the 
defendant  was  to  pay  them  $840.  In  ac- 
cordance with  the  agreement,  the  plalntlCTs 
began  the  work.  "They  first  moved  the 
house  on  the  Third  street  lot,  and  then  be- 
gan to  move  Uie  Itfrge  building  from  the 
Third  street  lot  across  certain  open  lots 


towards  the  lot  on  First  street  When  said 
last-named  building  bad  been  moved  about 
half  the  distance  to  said  lot  on  First  street 
It  was  entirely  consumed  by  fire  at  some 
time  during  the  night,  and  tberenpon,  with  the 
assent  of  the  defendant  no  further  work  was 
done  in  moving  eltherof  the  other  buildings." 
In  this  action  the  plaintiffs  seek  to  recover 
the  fair  value  of  the  services  rendered  by 
them  in  the  work  done  down  to  the  time 
of  the  fire.  The  court  refused  to  rule  aa 
requested  by  the  defendant  that  the  plain- 
tiffs could  not  recover,  and  submitted  the 
case  to  the  Jury  upon  Instructions  which 
would  authorize  them  to  find  for  the  plain- 
tiffs if  they  were  satisfied  that  the  fire  was 
not  attributable  to  any  negligence  of  the 
plaintiffs.  We  see  no  error  in  the  rulings 
under  which  the  case  thus  went  to  the  jury. 
Cleariy,  one  of  the  Implied  conditions  of 
the  contract  was  that  the  building  should 
continue  to  exist  Upon  the  destruction  of 
the  building,  the  work  could  not  be  com- 
pleted according  to  the  contract  Authori- 
ties differ  aa  to  the  rights  of  the  parties 
In  such  a  case,  but  so  far  as  resi>ecta  this 
commonwealth  the  rule  Is  well  settled.  As 
stated  by  Knowlton,  J.,  In  Butterfleld  v. 
Byron,  163  Mass.  517,  528.  27  N.  E.  669,  12 
L.  R,  A.  578:  "The  principle  seems  to  be 
that  when,  under  an  implied  condition  of 
the  contract,  the  parties  are  to  be  excused 
from  performance  if  a  certain  event  hap- 
pens, and  by  reason  of  the  happening  of 
the  event  It  becomes  impossible  to  do  that 
which  was  contemplated  by  the  contract 
there  is  an  implied  assumpsit  for  what  has 
proi>efly  been  done  by  either  of  them;  the 
law  dealing  with  It  as  done  at  the  request 
of  the  other,  and  creating  a  liability  to  pay 
for  Its  value,  to  be  determined  by  the  price 
stipulated  In  the  contract  or  In  some  otho* 
way  If  the  contract  price  cannot  be  made 
applicable."  Stated  more  narrowly,  and 
with  particular  reference  to  the  circum- 
stances of  this  case,  the  rule  may  be  said 
to  be  that  where  one.  is  to  make  repairs 
or  do  any  other  work  on  the  house  of  an- 
other under  a  special  contract  and  his  con- 
tract becomes  Impossible  of  performance  on 
account  of  the  destruction  of  the  house 
without  any  fault  on  his  part,  then  he  may 
recover  for  what  he  has  done.  This  case 
comes  clearly  within  this  rule.  Lord  v. 
Wheeler,  1  Gray,  282;  Butterfleld  v.  Byron, 
ubl  supra,  and  cases  therein  .clteO.  B^ce|>- 
tlons  overruled. 


a7«  UaaB.  m 
SIMPSON  et  al.  T.  BOSTOK  ft  M.  B.  B. 

(Supreme  Judicial  Court  of  Uassachoaetts. 

Middlesex.  June  20.  1900.) 

BASEMENTS— RIGHT  OF  WAT— RBSBRTATKW- 
DEED— PRBSCaiPTION. 

1.  Where  a  clause  in  a  deed  reserved  a  right 
of  way  across  a  railroad  track,  •and  contaitwd 
QO  reservation  to  the  grant<v'«  heirs,  the  ease- 
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meut  crested  tberel^  eontliraed  only  dating  the 
ffrantor'B  lite. 

2.  Under  St.  1892.  c  275.  abolishiDg  acqpiei- 
tion  of  rights  of  way  acrosB  railroad  tracks  by 
prescription,  and  excepting  from  Its  proTislons 
existing  rights  of  way,  no  right  by  pmciiption 
could  be  acqnlred  after  snch  statute,  thon^ 
tbe  adTOCW  on  vsa  began  before  its  passage. 

Case  reserved  from  aiipreme  Judicial  conrt, 
Middlesex  coDn^. 

BUI  hj  oae  Slmpwn  and  ottaors  Bgalnst 
the  Bostm  &  Maine  Ballroad  to  enjoin  ob- 
atmetlon  of  s  rli^t  of  way.  On  demurrer  to 
the  MIL  Gaae  lewrred,  and  demarrer  sus- 
tained. 

John  W.  Converse  and  W.  H.  Brown,  for 
complatnanta  J.  Rich,  for  respond- 

ent. 

HAMMOND,  J.  As  respects  the  record 
title,  the  rights  of  the  parties  depend  upon 
the  legal  meaning  of  the  following  clause  In 
the  deed  of  Simpson  to  the  Boston  ft  lAwell 
Ballroad  Corporatl<»i:  "Reserving,  however, 
a  crossing  or  right  ot  way  to  be  maintained 
and  kept  In  repair  at  the  expense  of  said 
railroad  corporation,  and  to  be  thirty  feet 
wide,  and  to  cross  said  road  or  track  on  a 
line  paralld  with  the  southeasterly  line  of 
said  Simpson's  land,  and  to  be  distant  one 
btindred  feet  southwesterly  therefrom."  If 
we  assume  In  bebalfl  of  the  plalntltTs  that 
this  right  of  wi^  Oins  created  was  appurte- 
nant to  the  land  now  owned  by  them,  we  are 
met  by  the  question  as  to  the  duration  of 
the'  easement.  Was  It  to  continue  beyond 
the  life  of  the  grantor?  Whaterer  may  be 
the  bw  elsewhere,  It  Is  settled  In  this  com- 
monwealth that  an  easement  may  be  created 
by  way  of  exception  or  reswratlon.  and,  as 
an  exception  may  be  created  by  words  of 
reservation,  little  reliance  can  be  placed  up- 
on the  language  used.  Glaflln  t.  Railroad 
Co.,  157  Mass.  489.  493,  32  N.  E.  GoO,  20  L. 
R.  A.  63S,  and  cases  cited.  The  clause  in 
the  deed  coidd  not  operate  by  way  of  an  ex- 
ception, because  It  was  a  new  right  of  way. 
Asbcroft  V.  Railroad  Co.,  126  Mass.  190; 
daflln  V.  Railroad  Co.,  ubl  supra;  Hamlin 
T.  Railroad  Co..  160  Mass  400,  86  N.  B.  200. 
Nor  could  It  operate  as  a  resraratloa  beyond 
the  life  of  the  grantor  because  of  the  ab- 
sence of  the  word  "heirs."  The  principles 
applicable  to  the  case  have  been  so  fully  ex- 
^Ined  In  iJampaiiaUvely  recent  decisions  of 
this  court  that  It  la  unnecessary  furttier  to 
dlBcuss  them.  See,  In  addition  to  the  fore- 
going cases,  Bean  v.  French,  140  Mass.  229. 
3  N.  B.  206;  Wood  t.  Boyd.  145  Mass.  176, 
13  N.  E.  476;  White  T.  Railroad  Co..  150 
Mass.  181,  80  N.  B,  612.  The  easement  cre- 
ated by  the  deed  contlaued  only  during  the 
life  of  the  grantor. 

As  to  the  dalm  of  a  right  of  way  by  pre- 
scription, the  plalntitrs  are  met  by  St.  t8S2, 
c.  276,  which  reads  thus:  "No  right  of  way 
across  any  railroad  track  or  location  which 
Is  In  use  for  railroad  purposes  shall  here- 
aftOT  .be  aoQiAred.by  pisescriptlon;  but  noth- 


ing herein  contained  shall  afteet  any  exist- 
ing right  of  way."  The  plaintiffs  contend 
that  this  statute  Is  not  ai^licable  hwe,  be- 
cause they  were  exercising  the  right  of  way 
under  a  claim  of  right,  and  that  such  a  right 
Is  "an  listing  right  of  way,"  even  If  It  Is 
founded  upon  adverse  use  for  a  time  less 
than  20  years.  But  with  ttils  Interpretation 
of  the  statute  we  cannot  agree.  The  stat- 
ute was  Intended  to  prevent  the  acqtilsltlon 
of  a  right  by  prescrlpticm,  whether  the  ad- 
verse use  had  been  begun  prior  to  the  pas- 
sage of  the  stetnto  or  not,  and  the  ''existing 
right  of  way"  means  a  right  which  at  the 
time  of  the  stetnto  had  fully  ripened  Into  a 
right  hy  prescription  or  otherwise^  Demur- 
rer BUBtelned,  and  blU  dismissed. 


an  uw.  699) 
In  re  OPINION  OF  THE  JUSTICES. 

(Supreme  Judicial  Court  of  Massachusetts. 

June  5,  1900.) 

8TATBS  — FOWBR  07  LBQISLATUBB  —  PAT- 
MBNT  07  QRATUITIES— OF 
DBGBASBD  OFFIOBR. 

1.  T\xB  legislature  has  the  ri^t  to  approprl-  - 
ate  money  raised  by  taxation  to  pay  to  thewldow, 
heirs,  or  legal  representatives  of  a  person  who 
died  wliile  Holding  an  oiBce  the  salary  of  which 
is  payable  from  the  treasury  of  the  common- 
wealtn,  or  from  the  treasury  of  a  connty,  city, 
or  town,  the  salary  for  the  time  after  so^h  de- 
cease to  which  such  iterson  would  have  been 
entitled  If  liTtng  and  continuing  to  hold  such 
office,  provided  a  public  purpose  would  be 
carried  ont  or  subserved  thereby,  of  which 
fact  the  iM^islatore  is  the  judge.  Nor  la  snch 
power  limited  to  the  rewarding  of  military 
services,  but  may  be  extended  to  conspicaoua 
end  valuable  pnolie  services  of  a  civil  nature; 
but  the  legistatare  has  not  the  right  to  appro- 
priate money  raised  by  taxation  for  snch  pur- 
pose, frhere  the  only  public  benefit  Is  that  in- 
cident to  the  relief  of  a  private  citizen. 

2.  The  legislature  has  the  right  to  author^ 
Ize  a  county,  city,  or  town  to  appropriate  mon- 
ey raised  by  taxation  to  pay  to  the  widow, 
heirs,  or  legal  representatives  of  a  person  Who 
died  while  holdlDg  office  the  salary  of  which  is 
payable  from  the  treasury  of  such  county,  city, 
or  town,  the  salary  for  the  time  after  his  de- 
cease to  which  such  person  would  have  been 
entitled  If  living  and  oontinning  to  hold  snch 
office,  provided  the  le^slature  annexes  to  ito 
authorization  the  specification  of  such  objects 
and  occasions  as.  In  its  judgment,  the  exercise 
of  snch  power  will  contribiite  to  the  public 
benefit;  bat  the  public  advantage  and  betae' 
fit  incident  to  the  relief  of  ah  individual  cltl- 
sen  is  not  such  a  public  benefit  as  would  war- 
rant the  exercise  of  such  power;  nor  is  it  lim- 
ited to  the  rewarding  of  military  services,  but 
m^  be  extended  to  eonspicuons  services  In 
dvU  life. 

Opinion  of  supreme  conrt  rendered  pursuant 
to  order  of  smate  on  questkms  propounded. 
On  May  22, 1900,  the  senate  ad(^ed  the  fol- 
lowing order: 

"Ordered,  that  the  opinion  of  the  justices 
of  the  supreme  Judicial  court  be  required  by 
the  senate  upon  the  following  Important  qne»> 
tions  of  lawr 

"(1)  Has  the  genera]  ooort  the  right  to  ap- 
propriate money  to  pay  to  the  widow,  heirs, 
or  legal  repreaentetlves  of  a  person  who  died 
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wbUe  LoIAlng  an  office  tbe  salary  ot  which 
U  payable  from  the  treasury  of  the  common- 
wealth, or  Irom  the  treaaary  of  a  county, 
dty,  or  town,  the  salary,  for  any  period  of 
time  after  snch  decease,  to  which  such  persoa 
would  have  twen  ^titled  if  livlDg  and  coa- 
tlanlnc  to  tuflA  such  offlca? 

'*(2)  Haa  tbe  seoeral  court  the  right  to  an^ 
tlioriBe  a  coon^,  dty,  or  town  to  apprcq^ta 
money  to  pay  to  the  widow,  heirs,  or  legal 
r^iresentatiTea  of  a  person  who  died  while 
holding  an  office  the  Balary  of  which  Is  paya- 
ble from  the  treasury  of  such  county,  city, 
or  town,  the  salary,  for  any  period  <tf  time 
after  «ucb  decease  to  whl(ih  such  persm 
would  have  twen  entitled  If  living,  and  con- 
tinuing to  hold  rach  office?" 

The  following  communication  from  the  Jus- 
tices of  the  supreme  judldal  court  was  re- 
ceived, read,  and  placed  on  file: 

To  the  Honorable  the  Senate  of  the  Common- 
wealth of  Massachusetts. 
The  undersigned  Justices  of  the  supreme  ju- 
dldal court,  having  considered  the  questions 
prpposed  by  the  honorable  senate,  by  Its  or- 
d«  of  May  22,  1900,  a  copy  of  which  is  an> 
nexed.  respectfully  submit  the  following  opin- 
ion: 

The  quffitlons,  as  we  understand  them,  both 
assume  that  there  was  no  provision  of  law 
In  existence  before  the  death  of  the  officer 
by  which  the  money  In  question  would  be 
payable  as  supposed.  If  each  a  i^vlslon 
should  be  enacted  with  regard  to  the  widow, 
heirs,  or  legal  representatives  of  a  living 
officer,  it  naturally  would  be  regarded  as 
pledgtaig  the  faith  of  the  state  to  the  officer 
hlmseU,  and  thus'  as  c(»t8tltutlng  part  of  the 
consideration  for  bis  future  service.  We  un> 
deratand  the  questions  to  refer  to  payments 
which  technically  are  pure  gratuities.  We 
atoo  understand  them  to  refer  to  payments 
oC  money  raised  by  taxation  hi  the  ordinary 
way. 

In  general,  the  pow«r  to  pay  gratnltieB  to 
Indlvidnals  is  denied  to  tiie  le^slature  by  the 
ccmstltutlon.  Ordinarily,  a  gift  of  mcMiey  to  an 
Individual  would  be  an  appropriation  of  public 
funds  to  ivlvate  uses,  whldi  could  not  be  Jus- 
tified by  law.  Mead  v.  Inhabitants  of  Acton, 
139  Mm.  Ml,  1  N.  B.  413;  Lowell  t.  Boston, 
111  Mass.  4fil;  Freeland  v.  Hastings,  10  Al- 
len, 570;  Loan  Asi^^n  v.  Topeka,  20  Wall.  655, 
22  L.  Ed.  455;  Parikersburg  v.  Brown.  106  U. 
&  487,  500^  501,  27  L.  Bd.  238;  Cole  v.  La 
Orange.  118  U.  S.  1,  5  Sup.  Ct  416,  28  L.  Bd. 
SM,  and  cases  cited  there  and  In  Kingman  v, 
Olty  of  Brockton.  153  Mass.  266,  259,  26  N.  E. 
086k  U  L.  B.  A.  123;  Gooley,  Const  Urn.  (6th 
Ed.)  601,  002.  'We  deem  this  proposition  so 
plabi  that  we  do  not  delay  to  enforce  it,  but 
It  is  not  a  pnpoaltlon  which  dlvoKa  of  the 
questions  before  us;  for  it  Is  hardly  leu  clear 
that,  when  a  public  purpose  can  be  carried 
out  or  hdped  by  spaidlng  pnbUc  money,  Uie 
pow«  of  Hie  legtadatuie  la  not  curtailed  or 
destrc^ed      the  fact  that  the  money  la  paid 


to  private  persona  who  had  no  ^erviooa  dala 
to  It  of  any  kind. 

We  need  not  Illuatrate  by  cases  where  the 
payment  is  made  <m  the  footing  that  there 
would  have  been  an  obligation  had  not  one 
party  beai  the  sovereign  pomr,  and  where 
the  public  advantage  Is  in  the  manifestation 
that  the  sovereign  poww  la  Just  We  win 
take  a  case  which  is  In  the  strictest  sense  a 
gift.  A  ODuqrfeaoas  examide  vhldi  occurs  to 
every  tme  Is  Ha  gianting  of  miUtaTy  pen- 
sions aftw  a  war.  The  soldiers  have  been 
paid  all  to  which  they  are  entitled,  yet  the 
state  jxiay  grant  them  a  partW  or  total  sop* 
port  for  disabilities  contracted  in  service. 
Such  a  gift  may  be  intended  prlmarfly  tox  an 
object  which  It  no  more  private  than  is  a 
memorial  halL  Kingman  v.  City  of  Brock- 
ton, 163  UUM.  266.266,28N.E.9eehllUR. 
A.  123.  It  may  be  meant  to  bring  home  to  an 
minds  by  visible  fhcts  that  now,  aa  of  old. 
the  courage  of  the  battlefield  is  honored,  and 
that.  If  a  man  will  risk  his  life  for  his  coun- 
try, his  country  aftswarda  will  not  seces- 
suily  hold  him  to  the  letter  oC  his  geneRnH 
bond,  and  deem  him  fully  paid  at  $18  a 
month. 

In  the  language  of  the  suprone  court  ot  On 
United  States,  the  "powor  to  grant  pensions 
Is  not  omtroverted,  nw  can  it  well  be,  as  it 
was  exercised  1^  the  states  and  by  the  con* 
tinental  congress  during  the  war  (tf  Ota  Bero- 
lution;  and  the  uwdae  of  the  power  Is 
coeval  with  the  orgaidcatlon  of  the  govern- 
ment under  the  present  constitution,  and  has 
been  continued  without  interruption  or  ques- 
tion to  the  present  time.  U.  S.  t.  Hall.  88 
U.  S.  S43.846,26L.Sd.l8(K  See  Frisble  v. 
U.  S..  Iff7  U.  &  m  166.  IB  Sop.  Ct  586k  80 
U  Ed.  657;  Kellogg  v.  Walter  IS  Allen,  628. 
630. 

If  the  power  of  catgress  la  nnqnesAloiied, 
that  of  the  state  leglslatnrea  under  their 
broader  authority  Is  still  less  auMtionable. 
subject  to  some  inquiry  as  to  what  would  be 
le^Umato  occasions  tar  ezerdsing  It  for 
which  we  need  not  stop.  On  January  16, 
1781.  It  was  resolved  that  there  be  allowed 
and  paid  to  the  mmcommlssloned  officers  and 
soldiers  "who  were  engaged  to  serve  during 
the  war  on  or  before  the  second  day  of  De- 
cember last  the  sum  of  twaity-four  dollars 
in  silver  <w  g<^  equivaloit  thereto  as  a  (rats' 
ll7i  *  *  *  u  a  testlmainy  at  the  snsa 
this  commonwealth  entertains  of  their  faith- 
ful services.*'  Besolve^  1190,  Jan.  Seas.  c. 
d.  See  Id.  ee.  38,  210.  There  woe  many 
BKiedal  resolves  of  tba  tame  kind.  So  far  aa 
we  have  seen  expressions  of  opinion  by  the 
courts  of  other  states,  they  agree  with  what 
we  have  quoted  from  the  supreme  court  of 
the  TTnlted  States,  and  with  what  Is  to  be 
IniCerred  from  the  praetlee  at  oor  own  leg- 
islature witiiin  four  months  at  the  time  when 
the  constltntlon  had  come  taito  force.  Booth 
T.  Town  of  Woodbury,  82  Conn.  118,  128; 
Spew  V.  B^ool  Directors,  60  Pa.  St  160,  162; 
Durach*s  Appeal.  68  Fs.  St  401,  4M;  Brod- 
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bead  T.  Clt7  of  Milwaukee,  19  Wli.  824,  602. 
See,  also,  Cooley,  Tax'n  (2d  Ed.)  Ill;  1  Hare, 
Cooat  Law.  887. 

If  further  Justification  for  tbe  power  to 
grant  military  peoslons  be  needed,  article  6  of 
the  bill  of  rlgbts  recognizes  that  advantages 
distinct  from  those  of  the  community  may  be 
conferred  upon  the  consideration  of 'services 
rendered  to  tbe  public.  And  although  In 
Brown  v.  BuseeU.  166  Mass.  14.  22,  23.  43 
N.  BL  1006.  82  L.  B.  A.  253.  It  waa  Intimated 
as  tbe  prevailing  view  of  tbe  cotyrt  that,  so 
far  as  these  words  were  applicable  tb  the 
filling  of  public  offices,  they  must  be  taken 
to  refer  to  services  to  be  rendered,  that  con- 
clusion was  drawn  from  tbe  dependence  of 
the  advantages  upon  tbe  oBce,  not  from  a 
general  construction  of  the  words.  That  the 
words  include  past  as  well  as  future  services 
Is  shown  by  the  authorities  and  facts  to  which 
we  have  referred,  and  perhaps  is  Indicated 
by  tbe  mention  of  rewards  and  Immunities  In 
chapter  6,  8  2,  of  the  second  part  of  the  con- 
stitution. 

Tbe  power  to  give  rewards  after  the  event 
for  conspicuous  public  service.  If  It  exists  at 
aD,  cannot  be  limited  to  military  service.  If 
a  man  has  deserved  greatly  of  tbe  common- 
wealth by  dvll  services,  the  public  advan- 
tage  of  recognizing  his  merit  may  stand  on 
ground  as  strong  as  that  for  rewarding  a 
general.  We  cannot  foresee  the  posslbUltles 
of  genius  or  distlngnlshed  worth,  and  settle 
in  advance  tbe  tariff  at  which  Its  action  sball 
be  paid. 

It  will  be  plain  from  what  we  have  said 
that,  In  our  opinion,  tbe  public  welfare  alone 
must  be  the  ground,  as  it  Is  the  only  legal 
justlflcatiOD,  for  this  kind  of  payment.  And 
It  follows  that  our  answer  to  the  first  of  the 
two  questions  before  us  Is  that  the  general 
conrt  has  tbe  right  to  appit^rlate  money  for 
tbe  purposes  supposed  In  a-  case  where  It 
fairly  can  be  thought  that  the  public  good 
will  be  served  by  the  grant  of  such  an  un- 
stipulated reward,  but  that  It  has  not  that 
right  where  tbe  only  public  advantage  Is 
■ucb  aa  may  be  incident  and  collateral  to  the 
relief  of  a  private  citizen.  To  a  great  ex- 
tent tbe  distinction  must  be  left  to  the  con- 
sdence  of  tbe  legislature.  Whether  a  judi- 
cial remedy  could  be  found  If  a  clear  case 
should  arise  of  an  unconstitutional  appropri- 
tlon.  it  happily  1b  unnecessary  to  Inquire. 

We  make  no  different  answer  to  the  second 
question,  and  have  not  found  It  necessary  to 
consider  distinctions  between  what  the  leg- 
islature can  do.  as  representing  the  sovoreign 
power,  and  what  it  can  authorize  connties. 
dties^  or  towns  to  do.  We  assume  that,  If 
tbe  general  court  sbonld  confer  audi  a  power 
Id  any  case,  It  would  so  far  qpecify  the  ob- 
ject and  occasion  as  to  adjudicate  that  they 
were  snfilclent  to  warrant  an  expenditure  for 
tbe  public  good.  The  ground  of  decision  In 
Mead  v.  Inhabitants  of  Acton.  130  Mass.  311, 
1  X.  B.  418,— which  certainly  went  very  fart- 
was  not  a  distinction  tntween  the  direct  and 


Indirect  action  of  the  leglslatnre,  bnt  was 
that,  because  tbe  war  bad  been  over  so  long, 
It  was  manifest  that  the  public  welfare  could 
not  be  promoted  by  the  payment  of  the  pro- 
posed bounties,  and  therefwe  a  statute  at- 
tempting to  authorize  such  a  payment  by  any 
one  attempted  to  divert  public  funds  to  pri- 
vate uses,  and  was  void.  Possibly  other 
reasons  could  have  been  Invoked.  Some  of 
the  language  used  In  that  case  and  In  King- 
man v.  City  of  Brockton.  158  Mass.  2S6,  26 
N.  B.  908,  11  L.  B.  A.  123.  may  need  qualifi- 
cation. It  goes  beywd  the  point  which  the 
court  was  called  upon  to  decide. 
[Signed]  OLIVBB  WBNT>ELL  HOLMES. 

MARCUS  P.  KNOWLTON. 

JAMES  M.  MORTON. 

JOHN  LATHBOP. 

JAM£S  M.  BARKER. 

JOHN  W.  HAMMOND. 

WILLIAM  CALEB  LORINa 


OnMSH.  SM> 
HARTNBnT  v.  QODDABD. 
(Sapreme  Judicial  Oourt  of  UassadinsBtts. 
Suffolk.  Jane  19. 1900.) 

UBBI^-JCBTIMCATION— BTIDKNOa. 

1.  Under  Pub.  St.  c.  167,  |  Sft  making  proof 
of  truth  of  libelous  matter  a  complete  de- 
fense unless  malice  is  shown,  an  inquiry  into 
defendant's  purpose  in  organMng  and  carrying 
on  the  association  whose  utterances  concern- 
ing plaintiff  are  aUeged  to  be  llbelons  is  proper, 
where  the  truth  of  such  utterances  is  pleadea 
as  a  JustiBcation. 

2.  Where  plaintiff  calls  defendant  as  a  wit- 
ness, the  latter  is  entitled  to  testitr  on  cross- 
examination  concerning  matters  opened  by 
plaintiff  in  his  direct  examination. 

8.  Where  pl^ntiff  calls  the  secretary  of  the 
association  whose  conduct  is  the  bads  of  the 
action,  and  examines  blm  generally  concerning 
tbe  business  methods  of  such  association,  de- 
fendant may  cross-examine  In  relation  to  the 
same  snbjecL  even  beyond  the  specific  matter 
touched  by  plaintiff. 

Exceptions  from  superior  court.  Suffolk 
county;  Edgar  J.  Sherman.  Judge. 

Action  of  tort,  for  Ubel,  by  Timothy  J. 
Hartnett  against  William  N.  Ooddard.  Judg- 
ment in  favor  of  defendant,  and  plaintiff 
excepts.  Overrule. 

S.  H.  Dudley  and  Howland  Dndley,  for 
plaintiff.  H.  R.  Bailey  and  John  H.  Apple- 
ton,  for  defendant 

LATHBOP,  J.  This  case  In  some  respect? 
resembles  Weston  v.  Barnlcoat  (Mass.)  56 
N.  E.  610,  and  In  other  respects  differs  from 
It  The  madilnery  of  tbe  association,  which 
the  defendant  who  was  a  member  thereof, 
set  In  motion,  did  not  contemplate  an  abso- 
lute boycott  as  In  Weston  v.  Barnlcoat  but 
merely  that  a  person  who  did  not  pay  bis 
debts  could  not  buy  of  members  of  the  as- 
sociation except  by  paying  cash  before  de- 
livery. The  bill  of  exceptions  states  that 
when  the  question  arose  between  the  parties, 
wUch  formed  the  basis  of  the  defendant's 
acts,  tbe  plaintiff  was  owing  the  defendant 
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9500  and  over.  As  ve  undentand  the  aome- 
wtaat  lengthy  deelaratloiit  in  aeTeral  oannta, 
the  plaindfl  omiplalna  that  what  was  done 
amounted  to  a  false,  scandalous,  and  maU- 
doiis  llbeL  The  answer  was  a  general  de- 
nial, with  ftn  allegatltm  that  the  alleged  11- 
belons  matter  was  Ime,  and  was  written 
wlthont  malice,  and  also  that  It  was  a  privi- 
leged commnnlcatlon:  The  exceptions  state 
that  there  was  conflicting*  testimony  on  the 
point  as  to  whether  the  plaintiff's  loss  of 
business  was  or  was  not  ascribahle  to  the 
defeodauf  B  acts.  The  Jury  found  for  the  de- 
fendant, under  Instructions  to  which  no  ex- 
cepttons  were  tak^  and  Uie  only  exceptions 
are  to  matters  of  evidence. 

Under  Puh.  St  c.  167.  I  80.  the  truth  of 
the  libelous  matter  may  be  given  In  evidence, 
and  fcwms  a  complete  Justification,  unless 
malice  is  shown.  Whether  the  statement  was 
true,  and  whether  there  was  malice,  were  Is- 
sues proper  to  be  submitted  to  the  Jury.  The 
questions  first  objected  to  relate  to  tiie  pur- 
pose of  the  defendant  in  forming  and  carry- 
ing on  the  association,  and  we  see  no  objec- 
tion to  their  adnUaslon.  As  is  said  in  Weston 

Bamlcoat,  ntri  supra,  the  Jury  might  have 
found  that  "the  whole  oiganlEation  was  a 
mere  scheme  *  *  *  to  enforce  colorable 
dalms  of  the  members  by  a  boycott  Intended 
to  take  the  jdace  of  legal  process,  and  that 
there  was  no  pretense  of  any  duty  about  the 
matter,"  or  they  might  have  found,  as  is  said 
by  the  court  in  the  same  case,  "that  the  pur- 
pose of  the  association  and  publication  was, 
and  was  understood  to  be,  merely  to  give 
Information  to  members  concerning  the  cred- 
it of  people  with  whom  they  might  deal." 
The  last  question  put  to  the  defendant  by 
his  counsel  was  properly  allowed,  in  the  dis- 
cretion of  the  presiding  Judge,  as  the  plain- 
tiff, who  called  him  as  a  witness,  had  opened 
the  matter  of  what  his  Intention  was. 

The  remaining  exception  relates  to  the  ad- 
mission of  the  testimony  of  one  Dupee,  the 
secretary  of  the  association.  He  was  called 
as  a  witness  for  the  plaintiff,  and  identified 
several  circulars  and  letters  referred  to  in  the 
plaintiff's  declaration,  as  well  as  others  re- 
lating to  the  process  of  dealing  with  the 
plaintiff  through  that  association.  The  de- 
fendant was  then  permitted  to  examine  bim 
upon  the  practice  of  the  association  In  regard 
to  arbitration  In  case  of  differences,  though 
no  evidence  had  been  put  In  on  either  side 
that  either  of  the  parties  had  requested  or 
submitted  to  arbitration  In  regard  to  such 
differences.  We  do  not  think  that  the  last 
fact  stated  Is  of  any  Importance.  The  de- 
fendant was  on  trial  for  starting  the  ma- 
chinery of  an  association  (which  might  be  a 
very  unjust  association,  or  which  might  lie 
a  rery  fair  one)  Intended,  not  to  collect  debts 
not  due.  but  merely  honest  debts.  The  ma- 
chinery of  the  association  was  called  in  ques- 
tion, and  we  do  not  see  that  the  plaintiff 
hRS  any  ground  of  exception  to  the  subject- 
matter  of  the  inquiry.   It  also  seems  to  ua 


that  the  extent  of  the  cross-eumination  was 
wittin  the  discretion  <tf  the  preddlng  Judge. 
Jones  T.  Smith,  121  Maaa.  16;  Oom.  v.  Nash, 
1A5  Maaa.  S41;  Barrett  r.  Murphy,  140  Mass. 
188,  14S,  144.  2  N.  a  888.  Bxceptlona  ova- 
ruled. 

an  uw.  448) 

WAY  V.  DYER  et  aL 

(Snprone  Judicial  Oourt  of  Massaehnsetts. 
Suffolk.   June  21.  1900.) 

HORTOAQB  BALB  —  HISTAKB  IN  ADTBBTI&B- 
HBNT-^&DJOURNllBNT. 

1.  The  mortgagor  cannot  after  the  mortgage 
sale,  object  for  the  first  time,  that  adjourn- 
ments of  the  sale  were  not  advertiaed;  they 
being  made  at  the  rvqnest  of  a  person  who  rep- 
resented the  mortgagor,  and  who  consented  to 
the  notices  in  the  form  in  which  tiiey  were  riv- 
en, and  knew  of  the  sale,  and  made  no  objec- 
tion, . 

2.  Mistake  in  an  advertisement  of  a  sale  un- 
der a  third  mortgage,  stating  at  too  large  an 
amount  the  snm  due  under  the  prior  mort- 

f rages,  can  have  no  effect  against  purchasers 
a  good  faith  and  for  a  Taluable  consideration 
after  the  foreclosure,  without  Imowledge  of  the 
error. 

Report  from  supreme  Judicial  court.  Suf- 
folk county;  Marcos  P.  Knowltou,  Judge. 

Suit  by  Way  against  Dyer  and  others. 
The  Justice  was  of  opinion  that  the  bill 
should  be  dismissed,  and  reported  the  case. 
Bill  dismissed. 

J.  W.  Keith,  for  plaintliL  Charlea  F.  Kltt- 
redge,  for  d^endant 

MORTON,  J.  This  Is  a  blU  to  redeem 
from  a  foreclosure  sale  under  a  third  mort- 
gage for  $1,000,  and  also  for  an  accounting 
in  regard  to  that  and  the  first  mortgage. 
The  case  was  heai-d  by  a  single  justice,  who 
was  of  the  opinion  that  the  bill  should  be 
dismissed  as  to  all  of  the  defendants  ex- 
cept Dyer,  but  that  as  against  him  the  plain- 
tiff was  enUtied  to  an  account;  for  the  rea- 
sons stated  in  the  report.  The  case  comes 
here  on  a  report  made  at  the  request  of  all 
of  the  defendants  except  Dyer.  It  is  found 
that  when  the  foreclosure  proceedings  were 
commenced  and  concluded,  Interest  was  due 
on  the  amount  secured  by  the  third  mort- 
gage. It  appears  that  the  property  was  du- 
ly advertised  for  sale  according  to  the  terms 
of  the  power  on  July  12,  1897,  but  the  sale 
was  tlieu  adjourned,  and  was  adjourned  aft- 
erwards from  time  to  time,  and  did  not  fi- 
nally take  place  till  March  21,  1896.  Before 
the  property  was  advertised  for  sale,  the 
plaintiff  had  conveyed  the  equity  of  redemp- 
tion to  one  Marcus  by  an  absolute  quitclaim 
deed,  though  there  was  an  oral  trust  Ik- 
tween  them.  Marcus,  it  is  found,  had  fall 
authority  from  the  plaintiff  to  look  after  all 
matters  relating  to  the  foreclosure,  and 
knew  all  about  the  proceedings  to  foreclose, 
and  procured  adjournments  from  time  to 
time  till  the  sale  was  made,  and  ail  the  ad- 
journments were  made  at  his  request  It  ia 
also  found  tliat  be  consented  to  the  notices 
In  the  form  in  which  they  were  given,  and 
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repnsented  the  plaiDtUC  and  tbe  title  In  all 
matterB  relating  to  tbe  forecloeore  and  ad- 
JoummentB.  It  Is  f urtber  found  that  "Mar- 
cus taiew  of  the  time  of  the  sale,  and  there 
im  no  tefltlmony  that  the  gale  waa  for  an 
adequate  price,  or  that  there  was  not  a 
good  number  of  bidden  present."  Through 
mistake  and  luadrertmce,  there  waa  an  er- 
ror In  stating  In  the  advertisements  the 
amount  doe  under  tbe  previous  mortgages, 
and  It  was  stated  at  much  more  than  the 
amount  actually  due.  Tbe  property  is  now 
in  the  bands  of  parties  who  were  strangers 
to  0ie  foreclosure  proceedings,  and  who  all 
bought  In  good  faith,  for  a  valuable  consld- 
CTation.  after  the  foreclosure  sale,  and  be- 
Ilevtmr  Uie  foreclosure  to  be  in  all  respects 
regular.  Since  purchasing  they  have  ex- 
peuded  cm  the  propwty  $30,000  to  ¥40,000  In 
improvements.  Tbe  bill  in  this  case  was 
not  filed  tin  November  6, 1899,— upward  of  a 
year  and  a  half  after  the  foreclosnre  sale. 
There  was  also  a  foreclosure  sale  under  the 
first  mortgage,  but,  In  view  of  the  conclu- 
sion to  which  we  have  come  regarding  the 
proceedings  under  the  third  mortgage,  it 
was  not  necessary  to  consider  that  The 
foredosnre  sale  that  we  deal  witii  Is  that 
under  titie  third  mortgageu 

Tbe  prhK^l  objection  ui^ed  against  the 
validly  of  the  sale  Is  tiie  failure  or  omis- 
sion to  advertise  the  adjournments.  But  as 
said  in  Marcus  r.  Collamore.  168  Maae.  S6, 
46  N.  B.  438:  There  is  no  absolute  rule  of 
law  to  that  ettect  Tbe  first  advertisements 
are  rfiqulred  by  tbe  mortgage.  Any  other 
or  further  duties  of  the  mortgagee  are  un- 
d^ned,  and  are  embraced  under  the  general 
obligation  to  make  reasonable  efforts  to 
prevent  a  sacrifice  of  the  property."  In  the 
presmt  case  It  is  expressly  found  that 
"there  was  no  testimony  that  tbe  sale  was 
for  an  inadequate  price,  or  that  there  was 
not  a  good  number  of  bidders  preset"  So 
far  as  appears,  therefore,  the  failure  to  ad- 
v^tlse  the  adjournments  did  not  result  In 
any  sacrifice  of  the- property,  and  Involved 
no  Injury  to  the  plaintiff.  See,  also,  Steven- 
son V.  Dana,  166  Mass.  170,  44  N.  B.  128; 
Dexter  v.  Sbepard,  117  Mass.  4S0;  Hosmer 
V.  Sargent,  8  Alten,  07.  Moreover,  the  ad- 
journments were  all  made  at  the  request  of 
Marcus,  who  represented  the  plaintiff  and 
the  title  in  all  matteis  relating  \o  the  fore- 
closure and  who  consented  to  the  notices  In 
ttie  fbrm  In  which  they  were  given,  and 
knew  of  the  sale,  and  does  not  appear  to 
have  made  any  objection.  The  plaintiff  Is 
bound  by  tbe  conduct  of  Marcus,  and  can- 
not be  beard,  months  after  the  sale  took 
place,  to  object  for  the  first  time  that  the 
adjournments  should  hare  been  advertised, 
even  if  the  objection  would  have  been  valid 
If  seasonably  made,  which  we  do  not  Inti- 
mate. The  mistake  in  the  amount  due  on 
tbe  previous  mortgages  could  not  affect  any 
of  the  defendants  except  Dyer;  the  others 
being  purchasers  in  good  faith,  and  for  a 


valuable  conalderation,  after  tbe  foreclosure, 
and  without  any  knowledge,  actual  or  con- 
structive, of  the  error.  Sllva  v.  Turner,  166 
Mass.  407,  44  N.  B.  682.  BiU  dismissed, 
wltb  costs  in  favor  of  all  the  defendants  ex- 
cept Dyer,  and  that  as  to  blm  plaintiff  la 
^titled  to  an  accounting. 


(176  Uaas.  467} 
DANAHT  V.  NOONAN  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    June  22,  1900.) 

TESTAMENTARY  DEVISE— WHOLB  PROPBRTT— 
CESTUI  QUE  TRUST— PURCHASE  OP  SUBOR- 
DINATE DEVISES— EPFECT  ON  TRUST— EDU- 
CATION AND  SUPPORT— TERMINATION— MA- 
JORITY OF  CBSTUI  QUE  TRUST. 

1.  Where  a  testator,  who  died  leavlog  a  son 
and  daughter,  by  his  will  devised  "all  my  prop- 
erty, real  and  personal,  to  my  mother,  *  •  • 
Cor  the  education  and  support  of  my  danghter 
M.,"  the  fact  that  tbe  daughter  obtained  an  as- 
sicnment  of  any  interest  her  brother  had  in  the 
vriil  did  not  give  her  a  right  to  terminate  the 
trust,  as  whatever  interest  the  son  pousesaed 
was  subordinate  to  the  trust  created  In  favor 
of  the  daughter. 

2.  The  trust  thereby  created  was  an  active 
one,  and  could  not  be  terminated  at  the  will  of 
the  cestui  que  trust,  though  she  had  arrived  at 
the  age  of  21  years. 

Report  from  supreme  Judicial  court,  Suf- 
folk county. 

Action  by  Mary  A  Danahy  against  John 
A  Noonan,  trustee,  and  Edmund  F.  O'Brien. 
James  3.  O'Brien,  late  of  Boston,  deceased, 
died  at  Boston  In  the  month  of  May,  1893, 
leaving  no  widow,  and  leaving  surviving 
hfm,  and  as  his  only  heirs  and  next  of  kin,  a 
son,  Edmund  F.  O'Brien,  one  of  the  defend- 
ants, and  a  daughter,  Mary  A.  O'Brioi,  now 
Mary  A  Danahy,  the  plaintiff,  both  of  said 
Boston.  He  left  a  will,  which  was  probated 
with  Suffolk  records,  June  1,  1893.  Joseph 
Flatley  was  appointed  executor  of  tbe  will. 
All  the  legacies  under  the  will,  and  all  debts 
against  the  estate,  have  been  paid.  Plaintiff 
was  bom  in  August,  1878,  and  at  the  time 
of  probating  the  will,  to  wit,  June  1,  1893, 
the  plaintiff  was  a  minor  between  14  and 
15  years  of  age.  The  testator's  mother,  Ma- 
ry O'Brien,  refused  to  accept  the  trusteeship 
of  said  property  for  tbe  education  and  sup- 
port of  the  plaintiff,  and  Joseph  Flatley  was 
appointed  trustee  thereof  on  the  17th  of  May, 
1894,  from  which  time  until  he  resigned  such 
trusteeship,  on  May  21,  1897,  he  pfUd  over 
the  Income  of  the  property  to  the  plaintiff; 
and  after  his  resignation  the  defendant  John 
A.  Noonan  was  appointed  succeeding  trus- 
tee, on  June  24, 1897.  Plaintiff  was  21  years 
of  age  In  August,  1899,  and  has  been  edu* 
cated  at  Notre  Dame  College,  and  has  com- 
pleted her  education;  and  on  December  4, 
1S9G,  she  was  married  to  James  J.  Danahy, 
of  Boston.  Defendant  Edmund  F.  O'Brien 
has  executed  and  delivered  a  deed  of  release 
to  tbe  plaintiff  of  any  and  all  right,  tltle,'and 
Interest  whatsoever,  if  any  he  has.  In,  to,  and 
under  such  wlU,  and  in  or  to  the  trust  prop- 
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erty,  whether  the  same  be  vested,  coDtlngent. 
or  otherwise.  This  Bult  Is  brought  to  terml- 
uate  the  trust  created  by  the  will,  and  to 
hare  the  property  transferred  to  plaintiff. 
The  will  reads  as  follows:  "South  Boston, 
May  18th,  1888.  I  will,  after  all  my  debts 
Are  paid:  (1)  All  my  property,  real  and  per- 
sonal, to  my  mother.  Mary  O'Brien,  for  the 
education  and  support  of  my  daughter,  Mary 
A.  O'Brien.  (2)  I  will  to  my  sob.  Edmund 
O'Brien,  the  aum  of  $2,000.00.  (3)  I  will  my 
store  on  Kneeland  and  Hudson  streets  to  be 
sold,  and  proceeds  applied  to  my  estate.  (4) 
I  wish  Mr.  Joseph  Flatley  to  be  executor, 
without  bonds,  of  this,  my  last  will  and  tes- 
tament (6)  I  wUl  1100.00  for  masses  for 
my  SOUL  (6)  I  leave  Rev.  Fr.  O'Callaghar. 
my  pastor,  the  sum  ot  $900.00  for  St  Angs. 
Parochial  BcbooL  James  J.  O'Brien.'*  BlU 
dismissed. 

M.  Storey.  J.  L.  Thorndlke,  and  F.  Bogers, 
for  plaintiff.   John  A.  Noonan,  for  defend- 
.  anta. 

LATHROP,  J.  Whether  Mary  A.  O'Brien 
took  the  whole  equitable  estate  by  the  will, 
or  acquired  It  later  by  the  conveyance  from 
her  brother  of  any  interest  that  be  might 
have  In  the  trust  property,  Is  Immaterial. 
If  her  brother  had  any  Interest  It  was  sub- 
ordinate to  the  trustee's  right  and  duty  to 
apply  as  much  of  the  property  as  he  deemed 
necessary  to  Mary  A.  O'Brien's  support  The 
acquisition  of  her  brother's  Interest  did  not 
affect  this  paramount  right  and  duty.  The 
trust  Is  an  active  trust,  requiring  the  exer* 
else  of  discretion  on  the  part  of  the  trustee 
Therefrom  It  Is  not  to  be  terminated  at  the 
will  of  the  cestui  que  trust  Claflin  v.  Ctaf- 
lln,  149  Mass.  19,  20  N.  E.  454;  foung  v. 
Snow,  167  Hobs.  45  M.  G.  686.  BUI  dls- 
mlsyed. 

(in  Mus.  4M) 

FRAlfXNOHAM  WATER  CO.  t.  OLD  COIj- 
OKT  R.  CO. 

OLD  COLONT  R.  CO.  v.  FRAMINGHAM 
WATER  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  June  20,  1900.) 

TOWN  OP  PRAHINGHAM  —  WATER  SUPPLT  — 
STATUTES  —  WATER  COMPANY  —  BXCLUSIVB 
USB-RAILROAD  COMPANY— EXCESS  OF  SUP- 
PI«T— INJUNCTION— EMINENT  DOMAIN. 

1.  St  1872.  c.  177,  authorizes  the  city  of  B. 
to  tl^e  all  the  waters  of  Sadbni7  river  and 
Farm  pond,  provided  that  the  town  of  F.  may 
take  sufficient  thereof  for  its  domestic  pur- 
poses, and  that  certain  railroad  companies  may 
take  sufficient  thereof  for  railroad  purposes. 
St  1881,  c.  206,  I  1,  authorizes  the  town  of  F. 
to  auwly  itself  with  sufficient  of  auch  water  for 
its  d(»neBtic  punwses.  Section  2  aothorixes 
such  town  to  take  and  hold  of  the  waters  of 
Farm  pond  and  &idbury  river  *  •  *  so 
much  as  may  be  necessary  for  the  purpose  spec- 
ified." St  1884.  c.  271,  I  12,  autfaorixes  audi 
town  to  convey  its  rights  under  the  act  of  1881 
to  a  water  company.  Eeld,  that  under  the 
statutes,  and  a  conveyance  by  the  town  to  the 
water  company  of  "all  the  waters  of  Farm 
pond  and  of  Sndbuiy  river  for  the  sole  use  of 


the  grantee,**  such  company  was  not  entitled 
to  an  exdnsive  right  to  the  water  in  such  pond, 
as  against  the  right  of  the  successor  of  such 
railroad  companira  to  use  a  sufficient  amount 
thereof  for  railroad  purposes,  where  such  use 
did  not  interfere  with  the  water  company's  sup* 
ply. 

2.  Under  St.  1881.  c.  206,  I  1,  authorising 
the  town  of  -F.  to  supply  itself  with  as  mucfa 
of  the  water  of  Farm  pond  and  Sudbury  river 
aa  la  necessary  for  its  domestic  use,  a  water 
company  which  had  succeeded  to  the  right  of 
the  town  under  such  statute  could  not  exdnde 
a  railroad  company  from  using  50,000  galloDS 
daily  from  such  pond,  where  it  appeared  that 
the  daily  capacity  of  the  pond  was  about  600,< 
000  gallons,  and  that  of  the  river  over  10.000,- 
000  gallons,— a  sufficient  quantity  to  supply  a 
city  of  100,000  people,  wbQe  tiie  town  had  a 
ptmutation  of  but  10.000. 

8.  A  water  company,  having  taken  the  use  of 
a  pond  and  river  to  supply  a  town  with  water 
for  domestic  purposes,  was  not  entitled,  under 
a  claim  of  eminent  domain,  to  exclude  a  rail- 
road company  from  taking  suffident  ot  tlie  wa- 
ter for  its  engines,  where  the  amount  so  taken 
did  not  interfere  with  the  nsa  of  the  water 
company. 

Bill  for  Injunction  by  the  Framing  ham 
Water  Company  against  the  Old  Cokmy  Bail- 
road  Company  to  restmln  the  use  of  vater, 
and  bill  for  specific  performance  of  a  con- 
tract to  solely  water  by  the  Old  Oolony 
Railroad  Company  against  the  Fram  Ingham 
Water  Company.   BlUs  dlsmlasfcd. 

Robert  M.  Morse  and  S.  A.  Phillips,  for 
Framlngham  Water  Oo.  J.  H.  Benton,  tot 
Old  Colony  B.  Co. 

EATHROP,  3.  Before  proceeding  to  con- 
sider St  1SS4.  c  271,  and  the  taking  under  it, 
It  is  necessary  to  consider  previous  legisla- 
tion on  the  subject  By  St  1872,  c.  177,  the 
city  of  Boston  was  authorized  to  take  the 
waters  of  Sudbury  river  and  Farm  pond, 
with  certain  provisions  not  material  to  these 
cases,  except  that  section  4  provided  that 
nothing  contained  In  the  act  should  be  so 
construed  as  "to  prevent  the  Inhabitants  of 
the  towns  of  FramingUam,"  and  certain  oth- 
er towns  named,  "from  taking  from  the 
Sudbury  or  Assabet  rivers  or  Farm  pond  so 
much  of  the  water  hereby  granted  as  shall 
be  necessary  for  extinguishing  fires,  and  for 
all  ordinary  domestic  puriioses,  and  for  the 
generation  of  steam,  ot  from  cutting  or  car- 
rying away  Ice  from  said  pond,"  or  as  "to 
prevent  the  Boston  and  AllHiny  Railroad 
Company,  or  the  Mansfield  and  ITramlngbam 
Railroad  Company,  or  the  Boston,  Clinton  and 
Fitchburg  Railroad  Company  from  taking 
water  from  Farm  pond,  for  use  In  locomo- 
tive or  other  engines,  or  for  other  railroad 
purposes,  under  auch  regulations  of  the  city 
council  of  the  city  of  Boston  as  may  be  es- 
sential for  the  preservation  of  the  purity  of 
the  same."  The  city  of  Boston  exercised 
the  rights  conferred  upon  It  by  this  act  and 
the  defendant  is  the  successor  of  the  rights 
and  title  of  the  Mansfield  &  Framlngham 
Railroad  Company  and  of  the  Boston.  Oln- 
ton  &  Fitchburg  Railroad  Company.  By  St 
1881.  ct  206.  I  1,  the  town  of  Framlngham 
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was  "autborlzed  to  supply  Itself  and  its  tn- 
habltants  with  pure  water  to  eztlnfnii^ 
fires,  generate  steam,  and  for  domeBtlc  and 
ether  nses;  to  establish  fonntains  and  hy- 
drants; to  regulate  their  use,  and  re-locate 
or  discontinue  the  same,  and  to  flz  or  col- 
lect rents  for  the  use  of  said  water."  Sec- 
tion 2  proTldes,  "Said  town  may  take  and 
hold  of  the  waters  of  Farm  pond  and  Sud- 
bury river  In  said  Framlngham,  and  the  wa- 
ters flowing  Into  said  Farm  pond  and  Sud- 
bury river,  so  much  as  may  be  necessary  for 
the  pnrpose  speclfled  In  section  one  of  this 
act"  By  section  9,  the  act  was  to  take 
effect  upon  Its  passage;  but  no  expenditure 
was  to  be  made  or  liability  Incurred  except 
tor  preliminary  surveys  and  estimates,  un- 
len  the  act  should  be  accepted  by  a  vote 
of  two-thirds  of  the  legal  voters  of  the 
town,  present  and  voting  thereon  at  a  legal 
nwetliv  called  for  that  purpose  within  three 
years  from  the  passage  of  the  act.  We  pre- 
sume that  this  act  was  not  accepted.  Cor  the 
master  has  found,  "Under  this  law  no  action 
was  taken  by  the  town,  except  to  convey  all 
Its  rights  under  said  chapter  to  the  Fi-am- 
Ingbam  Water  Company."  This  language 
seems  to  be  Inaccurate;  for  the  convoyance 
was  not  authorized  by  8t  18S1,  but  by  St 
1884,  c.  271,  S  12,  which  incorptnated  the 
FramlDgham  Water  Company,  the  plalntltf 
In  this  suit  By  section  1  ol  this  act,  certain 
persons  named  were  made  a  corporation  "Ux 
the  purpose  of  furnishing  the  town  of  Fram- 
lngham and  Its  Inhabitants  with  pore  water 
to  extinguish  flrra,  generate  steam,  and  for 
dtmiestlc  and  other  purposes."  Section  2  of 
this  act  provides.  "Said  corporation  shall 
hsTe  all  tne  rights  which  belimg  to  the  town 
of  Framlngham  and  the  Inhabitants  thereof, 
or  which  have  been  granted  to,  or  have 
been  reswred  by  and  to.  the  said  town  and 
Inhabitants,  to  take,  use  and  bold  of  the  wa- 
ters of  Farm  pond  and  Sadbury  river  In  said 
Fiamlivham,  and  the  waters  flowing  Into 
said  Farm  pond  and  ttndbary  river,  so  much 
as  may  be  necessary  for  the  purposes  specl- 
fled In  section  one  of  this  act"  Power  Is 
also  given  by  this  section  to  take  "all  neces- 
sary lands  for  raising,  diverting,  flowing  and 
holding  said  -vaters,  and  securing  and  pre- 
serving the  purity  of  the  same."  By  sec- 
tion 6  the  capital  stock  shall  not  exceed 
9200,000.  Assuming  to  act  under  this  stat- 
ute, the  plaintiff,  by  an  Instrument  dated 
June  80,  1886,  and  recorded  August  14th  of 
the  same  year,  took  "for  the  vAe  use  and 
beneflt  of  the  Framlngham  Water  Company 
all  the  waters  of  Farm  pond  •  •  •  and 
the  waten  of  so  much  of  Sudbury  rlrer  In 
the  said  town  of  Framlngham  ai  lies  above 
llie  dam  bnUt  across  said  river  by  the  dty 
of  Bost(m  In  1872,  below  the  bridge  by  which 
the  Old  Colony  Railroad  crosses  sKld  river, 
and  the  waters  flowing  Into  said  Farm  pond 
and  said  Sudbury  river  above  said  dam." 
The  de^ndant  had  no  actual  notice  Of  the 
taking  untn  July.  1887.  The  master  has  I 


found  many  facts  showing  the  condition  of 
affairs  at  the  time  the  various  acts  referred 
to  were  passed,  and  subsequently.  So  far  as 
material,  they  may  be  briefly  stated  as  fol- 
lows: Farm  pond  Is  a  great  pond,  of  103 
acres,  and  the  defendant  Is  a  riparian  owner 
on  the  pond.  The  defendant,  as  such  owner, 
has  always  supplied  Itself,  or  been  supplied, 
with  water  from  the  pond.  If  not  absolutely 
necessary.  It  Is  In  the  highest  degree  Im- 
portant, that  the  defendant  should  receive 
at  or  near  there  a  very  large  daily  supply  of 
water  for  Its  engines  and  for  the  operation 
of  Its  road.  In  1887  the  defendant  built  a 
pumping  station  on  Its  own  land,  and  pumped 
water  for  Its  own  use  from  Farm  pond,  esti- 
mated at  50.000  gallons  dally.  The  min- 
imum dally  uuf^j  of  water  from  Farm  pond 
alone  Is  between  600,000  and  000,000  gallons. 
The  minimum  dally  supply  from  Siklbury 
river  In  Framlngham.  and  above  the  dam. 
which  is  below  the  railroad  crossing.  Is 
4.100,000  gallons,  making  4,700,000  gallons 
dally  from  these  two  sources;  and  this  would 
be  adequate  to  supply  a  population  of  47.000. 
The  population  of  Framlngham,  by  the  cen- 
sus of  1800.  was  9,2S9.  The  minimum  dally 
supply  of  that  part  of  Sudbury  river  within 
the  town  of  Framlngham.  and  below  the 
aforesaid  dam.  Is  6.000,000  gallons,  thus  mak- 
ing the  total  dally  minimum  supply  of  water 
within  the  town  of  Framli^ham  of  Farm 
pond  and  Sudbury  river,  and  waters  flowing 
Into  them,  to  be  10,700,000  gallons;  and  this 
would  be  adequate  to  supply  100,000  people. 
The  water  furnished  to  and  taken  by  the 
railroad  company  has  not,  in  tftct,  up  to 
1806.  Interfered  with  or  impeded  the  supply 
of  water  necessary  for  the  purposes  of  the 
water  company  spedfled  In  St  1884,  c.  271> 
I  1. 

The  contention  of  the  plaintiff  In  the  first 
case  Is  that  by  virtue  of  the  statute  tnoor- 
porating  It  and  by  the  taking.  It  has  the 
right  as  against  the  defendant,  to  all  the  wa- 
ters at  Farm  pond  and  Sudbury  river,  within 
certain  limits;  that  It  alone  has  the  right  to 
deternUne  the  question  of  necessity;  and 
that,  as  the  trespass  is  continuous,  an  Injunc- 
tion should  issue,  restraining  the  defendant 
from  taking  any  of  the  waters  Included  in 
the  taking  by  the  plaintiff.  We  are  not  able 
to  accede  to  the  proposition  that  the  plain- 
tiff has,  by  virtue  of  the  act  Incorporating  It. 
any  such  right  as  it  claims.  The  act  itself 
purports  to  give  no  such  power.  The  pur- 
poses of  the  act  were  **tot  the  purposes  of 
furnishing  the  town  of  Framlnghsm  and  its 
Inhabitants  with  pure  water  to  ezUngulsb 
fires,  generate  steam,  and  for  domestle  and 
othae  purposes."  St.  1884,  c  271,  |  1.  Sec- 
tion 2  does  not  give  the  right  to  tske  the 
waters  of  Farm  pond  and  Sudbury  river,  and 
the  waters  flowing  into  the  same,  but  to  take 
"or*  these  waters  "so  much  as  may  be  neces- 
sary for  the  purposes  speclfled  •  •  •  in 
this  act"  The  difference  betwe^  the  two  la 
very  great,  and  the  reason,  of  the  dlff^nce 
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le  manifest  vvhen  we  consldn'  the  prerloua 
legislation  which  we  bare  already  referred 
to.  When  the  grant  was  made  to  Boston  by 
St  1872.  It  was  of  "all  the  water  of  Sudbury 
river,"  and  "the  water  of  Farm  pond,  and 
the  waters  which  may  flow  Into  and  from 
said  river  and  pond."  A.t  the  same  time,  as 
we  have  seen,  the  rights  of  Framlngham  and 
other  towns  to  take  water  for  domestic  pur- 
poses were  preserved,  as  were  the  rights  o.' 
the  railroad  ccmipanles  to  take  water  from 
Farm  pond  for  use  tn  locomotlTes  or  other 
en^nes,  or  for  other  railroad  purposes. 
When,  therefore,  the  right  was  given  to  the 
town  of  Framlngham,  and,  when  It  did  not 
accept  the  act,  to  the  water  company,  to  take 
of  the  waters  so  much  as  was  necessary  for 
specified  purposes,  It  would  do  great  violence 
to  the  language  used  to  say  that  power  was 
given  to  the  water  company  to  take  all  of  the 
waters.  The  view  which  we  take  of  the  lan- 
guage of  the  act  Is  supported  by  all  the  at- 
tendant circumstances.  The  minimum  daily 
supply  of  water  within  the  town  of  Framlng- 
ham of  Farm  pond  and  Sudbury  river,  and 
waters  flowing  Into  them,  is  found  to  be 
10,700,000  gallons,  which  would  be  adequate 
to  supply  100,000  people.  According  to  the 
state  census  of  1S85,  Framlngham  bad  a  popu- 
lation of  8,275,  and  the  master  has  found 
that  by  the  census  of  1890  the  population  was 
0,239.  If  the  plainticr's  contention  is  correct, 
it  could  take  all  these  waters  for  the  small 
town  of  Framlngham,  cut  off  an  Important 
water  supply  of  the  city  of  Boston  and  of  the 
various  railroad  companies  bordering  on  the 
pond,  and  com[>eI  tbem  to  buy  water  of  the 
plaintiff,— a  corporation  with  a  capital  stock 
not  to  exceed  ?250,000,  and  with  authority  to 
Issue  bonds  to  an  amount  equal  to  the  capital 
stock  actually  paid  in.  Supposing  the  whole 
amount  to  be  $500,000,  what  provision  would 
this  be  for  building  the  wM-ks,  laying  the 
pipes,  and  paying  damages  to  the  city  of  Bos- 
ton and  the  railroad  companies?  The  plain- 
tiff had  a  more  modest  view  of  Its  powers 
under  St.  1884,  when  on  October  30,  1885,  It 
entered  into  a  contract  with  the  city  of  Bos- 
ton by  which  the  city  agreed  to  allow  the 
plaintiff  to  take  of  the  waters  of  Farm  pond 
and  Sudbury  river,  and  the  tributaries  of 
both,  so  much  as  may  be  needed  for  Its  pur- 
poses, in  accordance  with  St  1884,  c.  271,  and 
the  water  company  agreed  to  pay  the  city 
on  the  let  day  of  January  of  each  year  for 
the  annual  dally  average  quantity  of  water 
taken  by  the  company  during  the  preceding 
year,  at  the  rate  of  ?TO0  per  1,000,000  gal- 
lons. The  contract  farther  provided,  "When- 
ever the  annual  daily  quantity  of  water  shall 
exceed  one  million  gallons,  the  said  water 
company  shall  pay  the  said  city  for  such 
average  excess  at  the  rate  of  $2,500  per  mil- 
lion gallons  In  addition  to  the  payment  above 
provided  for."  The  contract  was  to  be  ter- 
minable by  either  party  upon  written  notice 
to  the  other  of  tme  year.  This  contract  was 
made  iood  after  the  taking,  and  the  water 


company  appears  as  a  buyer  of  water,  and 
not  as  a  seller.  By  Its  conduct  It  admits  that 
Its  rights  are  subordinate  to  those  of  the 
city.  The  finding  of  the  master  that  "the 
water  furnished  to  and  taken  by  the  railroad 
company  has  not  in  fact  np  to  1896,  interfer- 
ed with  or  Impeded  the  supply  of  water  nec- 
essary for  the  purpoaea  of  the  water  company 
specified  in  St  1884,.  c.  271,  S  1,"  can  only  be 
met  by  the  cmitentJon  that  the  water  com- 
pany was  the  sole  judge  of  the  necessity. 
But  this  position  Is  untenable.  If  a  corpora- 
tion U  given  the  right  to  take  either  land  or 
water  by  the  right  of  eminent  domain.  It  can 
take  only  what  Is  reasonably  necessary  for 
the  purpose.  It  does  not  usually  acquire  the 
fee,  but  only  such  easement  as  Is  nece^ary 
for  the  purposes  for  which  It  ts  permitted  to 
take  It  HaTback  v.  City  of  Boston,  10  Cash. 
295;  Attorney  General  v.  Aqueduct  Corp. 
133  Mass.  361,  365;  Bishop  v.  Fire  Dlst.,  IST 
Masa  304,  45  N.  E.  026;  Inhabitants  of  Bock- 
port  T.  Webster,  174  Mass.  385,  64  N.  E.  852. 
See,  also.  In  re  St  Paul  &  N.  P.  By.  Co.,  34 
Minn.  227,  25  N.  W.  345;  Tracy  v.  Ballroad 
Co.,  80  Ky.  259;  Olmsted  v.  Proprietors,  etc, 
40  N.  J.  Law,  495;  Railroad  Co.  v.  Davis.  43 
N.  Y.  137;  Spring  Valley  Waterworks  v. 
San  Mateo  WateTwoikB,  64  CaL  123.  28  Fac. 
447. 

On  the  whole  case,  we  are  of  opinion  that 
the  defendant  has  the  right  to  use  the  water 
of  the  pond  tar  the  necessary  use  of  Its  rail- 
road, so  far  as  that  use  does  not  Interfere 
with  the  use  of  the  same  by  the  water  com- 
pany for  supplying  the  town  of  Framlngham 
with  pure  water,  and  that  such  use  by  the 
defendant  does  not  interfere  with  the  plain- 
tiff's right  to  use  the  water  for  the  purposes 
stated  in  Its  charter.  Whether  the  defend- 
ant would  have  the  right  to  use  the  water,  so 
as  to  Interfere  with  the  corporate  purposes  of 
the  plaintiff,  It  Is  unnecessary  now  to  con- 
sider. In  the  first  case  the  order  most  be: 
Bill  dismissed. 

In  the  second  case  It  appears  from  the  re- 
port of  the  master  that  in  April,  1885,  before 
any  water  rights  or  land  had  been  taken  by 
the  water  company  under  the  statute,  the  wa- 
ter company  began  the  construction  of  a 
pumping  station  upon  a  piece  of  land  belong- 
ing to  the  railroad  company,  and  located  be- 
tween the  pond  and  the  railroad  tracks.  This 
station  was  begun  In  April,  1885,  and  com- 
pleted July  4, 1886.  Before  the  work  was  be- 
gun there  was  a  conference  between  the  en- 
gineer of  the  water  company  and  the  general 
manager  of  the  railroad  company,  and  It  was 
understood  by  the  latter  that  the  water  com- 
pany was  to  furnish  40,000  gallons  a  day  for 
the  privilege  of  building  the  pumping  station 
on  the  railroad  company's  land.  On  Augnst 
14,  1885,  the  water  company  took  the  land 
by  the  right  of  eminent  domain;  and  this 
taking  was  held  to  be  valid  In.  Old  Colony 
R.  Co.  V.  Framlngham  Water  Co.,  163  Mass. 
561,  27  N.  E.  662,  13  L.  B.  A.  33Z  The  mas- 
ter found  that  there  was  no  completed  con- 
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timet  thftt  40,000  gallons  a  day  sbonld  be  fur- 
nished witbont  charge,  and  reported  all  the 
evidence  bearing  npon  this  qnestion.  We  do 
not  find  It  necessary  to  consider  this  question 
as  the  railroad  company  does  not  contend 
that,  if  It  has  the  right  to  pomp  water  fo^ 
Its  use  from  the  pond,  it  can  maintain  tint: 
bill  against  the  water  company  to  enforce 
specific  performance  of  the  contract  by  the 
water  company  to  furnish  water.  As  we 
have  decided  In  the  first  case  that  the  rail- 
road company  has  the  rlgbt  to  pomp  water 
from  the  pond  for  Its  own  use,  there  Is  no 
occasion,  by  the  admission  of  the  plaintiff,  to 
consider  the  matter  of  specific  performance 
further. 

As  to  the  two  actions  at  law,  the  first  de- 
pends npon  whether  the  contract  was  made, 
and  this  can  more  properly  be  determined  In 
the  first  action.  The  second  action  at  law 
wonid  seem  to  be  governed  by  what  we  have 
decided  In  the  first  case.  We  do  not  think, 
however,  that  an  In]nncUon  should  Issue  to 
restrain  the  further  prosecution  of  that  ac- 
tion, If  the  water  company  should  see  fit  to 
continue  to  go  on  with  It  Standing  alone, 
no  ground  tm  equitable  relief  Is  shown.  Bill 
dlamlssed. 


an  Hsn.  460) 

TAIXANT  V.  STBDMAN. 

(Supreme  Judicial  Oonrt  of  Massachnsetti. 

Suffollc.  Jnne  21.  1800.) 

PBmCIPAI.  AND  AOBNT-CONVBRSIOK^ORBB- 
KENT  FOR  RESTITUTION  —  EFFECT  —  QUES- 
TION PGR  JURY— INSOLVENCY— DISCHARaB— 
OFBRATION  —  DEBT  GRBATBD  BY  FRAUD  — 
BTIDENCE-INTBNTION— COMPBTKNOY. 

1.  Defendant,  a  stockbroker,  after  converting 
money  obtained  from  plaintiff  by  falsely  repre- 
senting tiiat  he  had  oonght  certain  stock  for 
her,  sent  her  a  sum  equivalent  to  the  dividend 
on  the  stock,  stating  that  the  amouot  was  the 
dividend,  and  that  he  had  lost  her  money. 
Sabsequently  she  received  an  agreement  from 
him  to  make  good  his  representations,  by  de- 
livering the  stock  represented  to  have  been 
bought  or  by  paying  ncr  Its  cost,  with  inter- 
est eqnlvslent  to  the  dividends  thereon,  giving 
her  the  bmeflt  of  the  assumption  that  the  rate 
of  dividend  would  continue  unchaoged;  the 
opdon  of  takin|r  the  stock  or  the  money  being 
left  to  lier.  She  accepted  the  sum  received 
from  him  prior  to  such  agreement  and  nine 
Quorteriy  installments  of  interest  paid  under 
it,  and  there  was  evidence  that  defendant's 
promise  was  not  volnntarily  dven,  but  was 
made  at  plaintiff's  request,  vrao  also  proved 
the  promise  In  bis  insolvency  proceedings.  Seld, 
that  the  question  whether  the  agreement  was 
taken  by  plaintiff  in  satisfaction  of  her  claim 
founded  on  defendant's  fraud  was  for  the  jury. 

2.  Under  Pub.  St  c.  1S7,  §  84.  providing  that 
no  debt  created  by  fraud  shall  be  discharged 
In  insolvency,  a  creditor  holding  a  claim  found- 
ed on  fraud  against  one  in  fiduciary  capacity 
does  not  ss  a  matter  of  law,  lose  the  right  to 
sae  on  the  claim  by  proving  the  debtor's  note 
therefor  in  insolvency. 

3.  Where  the  issne  was  whether  defendant's 
written  promise  to  make  restitution  of  money 
obtained  from  plaiDtiff  by  fraud  was  taken  in 
satisfaction  of  plaintiff's  claim  therefor,  evi- 
dence of  the  undisclosed  intention  of  plaintiff 
Dot  to  accept  the  promise  in  satisfaction  of 
the  original  claim  was  incompetent 


Exceptions  from  superior  eonrt,  Bntfolk 

county;  Sherman,  Judge. 

Action  by  one  Taliant  against  one  Sted- 
man.  The  verdict  was  for  plaintiff,  and  de- 
fendant excepted.   Bxceptions  sustained. 

H.  W.  Pntnam,  for  plaintiff.  A.  P.  Wor* 
then,  for  defendant 

LOSING,  J.  In  this  case  the  plaintiff  In- 
troduced evidence  showing  that  she  had  been 
cheated  by  the  defendant  out  of  fl.lS2.50  in 
the  following  way:  On  the  15th  of  May, 
1884,  she  gave  to  the  defendant  who  was  a 
stockbroker  In  Boston,  but  not  a  member  of 
the  Boston  Stock  Exchange,  an  order  to  buy 
for  her  10  shares  In  the  capital  stock  of  the 
Chicago,  Burlington  &.  Qulncy  Ballroad.  On 
the  next  day,  between  the  hours  of  8  and 
half  past  8  o'clock  In  the  morning,  the  de- 
fendant called  at  her  house,  and  told  her 
that  he  had  bought  the  10  shares  of  stock 
ordered,  at  116,  and  that  his  commli»lon  was 
one-fourth  of  1  per  cent,  amounting  to  12.50. 
She  thereupon  paid  him  $1462.50.  On  May 
23d  the  defendant  wrote  the  plaintiff  that  he 
could  not  deliver  to  her  the  certificate  for 
this  stock  because  the  books  were  closed, 
and  woold  not  be  open  until  the  6th  of 
Jnne.  As  a  matter  of  fact,  the  defendant 
did  not  buy  any  shares  for  the  plaintiff  on 
May  15th.  The  books  for  the  transfer  of 
the  stock  in  question  were  not  closed  until 
the  close  of  the  business  day  of  May  24th, 
nine  days  later;  and  the  defendant  paid  the 
¥1,162.50  obtained  by  him  from  the  plaintiff 
to  T.  J.  T^ud  &  Co.,  who  were  members  of 
the  Boston  Stock  Exchange,  and  were  carry- 
ing stocks  bought  by  the  defradant  for  spec- 
ulation on  his  own  account  to  keep  his  mar- 
gin on  that  account  good.  This  account  was 
not  kept  good,  and  was  subsequently  closed 
out  by  the  sale  or  purchase  of  the  securities 
In  question.  On  the  19th  of  June  the  de- 
fendant wrote  to  the  plaintiff,  Inclosing  $20. 
**the  dividend  on  10  shares  O,  B.  &  Q.." 
telling  her  that  he  had  failed,  and  her  mon- 
ey  had  gone  In  his  fallnre,  wblle  '^waiting 
for  the  books  to  open,"  The  plaintiff  handed 
this  letter  to  Mr.  Jenks  (since  deceased),  who 
was  a  cousin  of  her  deceased  husband.  On 
July  22d  or  23d  she  received  from  the  de- 
fendant a  letter  thanking  her  for  her  kind- 
ness, and  inclosing  an  agreement  dated  May 
16.  1884,  whereby  be  promised  to  pay  to  her 
on  demand  $1,150,  with  Interest  at  the  rate 
of  $80  per  annum,  payable  quarterly,  begin- 
ning on  March  15,  1884;  and  an  agreement 
also  dated  May  10.  1884,  to  deliver  to  the 
plaintiff  or  her  legal  representatives  10  shares 
of  the  capital  stock  of  the  Chicago,  Burling- 
ton St  Qulncy  Railroad  within  12  months 
from  the  date  thereof,  on  condition  that  for 
each  share  so  delivered  $116  should  be  In- 
dorsed on  the  promissory  note  of  even  date,~ 
ft  being  understood  that  the  plaintiff  should 
not  be  compelled  to  accept  the  stock  In  liqui- 
dation of  the  note,  but  should  have  the  right 
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to  demand  payment  In  money.  The  plaintiff 
teatifled  that  she  had  received  various  pay- 
ments of  interest  from  the  defendant,  and 
"BOon  after  his  iast  payment  to  me  on  April 
3,  1891,  I  received  notice  that  Mr.  Stedman 
was  lo  insolTency.  I  then  took  the  note  and 
agreement  to,  and  consulted  with,  my  attor- 
ney, and  afterwards  proved  the  note  upon 
the  usual  blank  in  the  Insolvency  court" 
It  appeared  that  the  defendant  received  a 
discharge  in  the  insolvency  proceedings.  This 
Is  a  suit  in  tort  or  contract,  and  the  plaintiff 
haa  filed  a  special  declaration  setting  forth 
the  facts,  and  concluding  with  the  averment 
that  the  defendant  "wrongfully  and  fraudu- 
lently appropriated  and  converted  to  bis  own 
use  and  embezzled  said  sum,"  and  a  state- 
ment that  "the  defendant  owes  the  plaintiff 
the  sum  of  |1,706.59,  as  shown  by  said  ac- 
count annexed,  as  money  had  and  received 
to  her  use,  with  interest  thereon  from  the 
date  of  the  writ"  The  account  annexed 
charges  the  defendant  with  $1,152.50,  and 
Interest,  and  credits  the  defendant  with  the 
.10  payments  of  $20,  with  Interest  "At  the 
close  of  the  evidence  the  defendant  asked 
the  court  to  rule  that  on  all  the  evidences 
the  defendant  was  entitled  to  a  verdict; 
more  specifically  that  If  the  original  Indebt- 
edness was  a  fiduciary  one,  the  plaintiff  lost 
the  advantages  of  this  character  by  accept- 
ing a  note  In  settlement  of  the  same;  and 
also  that  even  although  the  debt  were  orig- 
inally fiduciary,  by  the  taking  of  the  hote  un- 
der the  circumstances  shown,  and  the  prov- 
ing of  It  In  the  Insolvency  court  as  a  claim 
against  tbe  defendant's  estate,  the  plaintiff 
has  lost  any  advantage  arising  from  the  orig- 
fnal  character  of  the  Indebtedness." 

1.  The  pldlntliC  Is  not,  as  matter  of  law, 
barred  from  prosecuting  this  action  by  accept- 
ing the  $20  Inclosed  In  the  letter  of  June  19tb, 
the  two  agreements  of  May  IGtb,  and  nine 
Installments,  of  $20  each,  paid  under  them. 
TaUng  the  letter  of  June  19th  as  a  whole.  It 
cannot  be  fairly  held  that  the  acceptance  of 
the  $20  sent  In  It  is  an  election  by  the  plain- 
tiff to  hold  the  defendant  liable  to  make  res- 
titution by  transferring  to  her  10  shares  of 
the  Chicago,  Burlington  &  Quincy  stock  and 
the  amount  of  tbe  dividends  declared  thereon 
until  that  stock  should  be  banded  to  her,,  and 
to  relinquish  her  right  to  demand  from  the 
defendant  the  $1,162.00,  with  Interest  nntU 
repaid.  Though  tbe  $20  is  spoken  of  in  that 
letter  as  "the  dividend  on  10  shares  C,  B.  & 
Q.,'*  the  defendant  In  the  same  letter  writes 
that  he  has  tried  to  borrow  the  money  un- 
successfully, and  Intends  to  try  to  borrow  It 
"but  If  not  successful  I  must  ask  you  to 
wait  till  I  can  earn  eno*  to  pay  It  back." 
It  was  not  true  that  the  $20  was  the  dividend 
on  10  shares  of  the  stock,  but  it  was  the 
equivalent  thereof.  Nor  was  it  true,  as  tbe 
defendant  stated  In  the  letter,  that  the  plain- 
tiff's money  had  been  lost  "waiting  for  tlie 
books  to  open."  In  short  taking  the  letter 
as  a  whole,  tbe  letter  did  not  undertake  to 


pnt  the  plaintiff  to  her  election  between 
these  two  courses  of  action,  and  tbe  facts 
stated  by  the  defendant  in  connection  with 
tbe  payment  of  tbe  $20  In  question  were  not 
true.  She  was  entitled  to  much  more  than 
$20.  and  It  cannot  be  said  that  in  accepting 
the  $20  Inclosed  In  tnat  letter  she  elected  to 
take  stock,  and  barred  herself  from  recover- 
ing tbe  money  paid. 

Neither  can  It  be  held  that  the  plaintiff  has 
made  such  an  election  by  accepting  tbe  writ- 
ten promises  of  May  16th,  .  and  the  nine  In- 
stallments paid  under  them.  Tbe  acceptance 
of  these  promises,  and  of  the  nine  Install- 
ments of  $20  each  paid  under  them,  are  not 
Inconsistent  with  the  plaintiff's  pursuing  this 
action,  unless  the  promises  were  taken  in  sat- 
isfaction of  the  original  claim.  A  promise 
by  a  wrongdoer  to  make  restitution  Is  a 
promise  to  do  what  the  law  obliges  bim  to  do. 
The  giving  of  such  a  promise  does  not  of  it- 
self, raise  any  presumption  that  It  ts  taken 
in  satisfaction  of  the  original  cause  of  action 
against  tbe  wrongdoer.  It  Is  because  tbe 
giving  of  a  nonnegotfable  promissory  note 
in  payment  of  a  debt  Is  nothing  more  than 
a  promise  to  do  what  the  law  obliges  tbe 
debtor  to  do  that  uie  rule  Is  established  that 
the  giving  of  a  nonnegotlable  promissory 
note  is  not  prima  facie  payment  of  the  debt 
for  the  amount  of  which  the  note  is  glveo. 
Shaw.  C.  J.,  in  Thurston  v.  Blanchard,  22 
Pick.  18.  21;  Earie  V.  Beed,  10  Mete.  387, 
390.  That  the  giving  of  a  nonnegotlable 
promissory  note  Is  not  prima  focle  evidence 
of  payment  see  Greenwood  v.  Curtis,  4  Mass. 
93;  Howland  v.  Coffin.  9  Pick.  52;  Maneely 
V.  McGee.  6  Mass.  143,  140;  Greenwood  v. 
Curtis,  Id.  808,  371.  It  Is  open  to  tbe  de- 
fendant In  such  a  case  lo  prove  that  there 
was.  In  fact,  an  agreement  whereby  the 
plaintiff  agreed  that  the  nonnegotlable  note 
should  be  and  was  taken  In  satisfaction  of 
tbe  debt  due  to  him,  and  he.  may  prove  that 
such  an  agreement  was  made  expressly  by 
word  of  mouth,  or  impliedly  by  what  took 
place  at  tbe  time.  The  promise  in  this  case 
was  little.  If  any,  more  than  a  promise  of 
restitution;  for  though  the  restitution  which 
would  have  been  enforced  at  law  was  the 
payment  of  tbe  $1,102.50,  with  Interest  yet 
equity  has  a  concurrent  jurisdiction  with 
law  in  case  of  a  fraud,  and  the  reatltatlon 
enforced  there  Is  the  making  of  the  represen- 
tation good  in  kind.  In  this  case  equity 
would  have  made  a  decree  directing  the  de- 
fendant to  buy  for 'and  deliver  to  the  plain- 
tiff 10  shares  of  Chicago.  Burlington  &  Quin- 
cy stock.  The  defendant's  promise  in  this 
case  was  a  promise  to  pay  the  cost  of  the 
stock  ($1,150),  and  until  that  was  repaid  to 
pay  as  interest  $80  a  year,  payable  quarterly, 
beginning  on  March  10,  188«.  The  $80  a 
year,  payable  quarterly,  evidently  was  hasei 
upon  tbe  dividend  which  would  accrue  on  10 
shares  of  the  stock  In  question,  assuming  that 
the  rate  of  dividend  continued  unchanged.  To 
this  promise  was  added  another,  by  wblcb  the 
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defendant  agreed  to  deUter  10  ahatM  of  the 
itock  vtttaln  tlie  Tear,  with  the  proriao  tiiat 
tiie  plaintiff  vaa  not  hoimd  to  accept  ttan  ta 
paymost  of  the  note.  In  other  worOa,  tak- 
ing the  two  'promlaes  together  aa  one.  the 
promise  was  to  make  good  the  repreaentation 
made  by  him,  by  deUverlDg  the  stodc  which 
be  represented  that  he  had  bovght,  or  by 
payment  of  tba  money  It  was  represented  to 
hare  cost,  with  the  dlrldendB  which  wotdd 
be  earned  on  that  stock,  giving  the  plaintiff 
the  benefit  of  the  asanmpthm  that  the  rate 
of  dividend  would  contlnne  unchanged;  the 
option  of  taking  the  atock  or  the  money  be- 
ing left  to  the  plaintiff.  That  Is  practlnlly 
a  pnnnlse  to  make  restltntlon.  It  la  not  so 
far  different  from  a  promise  to  make  restl* 
tutton  as  to  make  the  acceptance  of  tt,  and 
of  nine  Installmenta  of  $20  each  paid  under 
It,  acts  Inconalstent  with  the  proaecotlon  of 
thla  action.  If  the  promises  of  May  16tb  were 
not  In  fact  taken  In  satisfaction  of  the  orig- 
inal cause  of  action. 

In  this  case  therte  was  evidence  that  ttila 
promise  was  taken  in  satisfaction,  tmt  on 
the  evidence  disclosed  It  was  not,  as  vaattec 
of  law,  a  aatisfaction.  In  tiie  case  at  bar 
ft  BppMted  tiiat  the  promises  signed  by  the 
defoidant  were  In  the  handwriting  of  the 
plaintiff,  copied  by  her  from  a  draft  prepared 
by  Mr.  Jenks.  It  did  not  directij  appear  that 
Mr.  Jenks  saw  the  dtfendant  in  behalf  of 
tiie  plaintiff;  bat  as  the  plaintiff  handed  tiie 
defendanfa  tetter  announdng  his  failure  and 
the  loss  of  her  money  to  Mr.  Jenks,  and  Mr. 
Joiks  prepared  the  draft  of  the  promise 
whldi  waa  ultimately  given  by  the  defend- 
ant, tiiere  was  evidence  that  the  promise  was 
not  voluntarily  glvm,  but  was  made  at  the 
plalntifl*s'  request.  This,  coupled  with  the 
Mbsequent  payment  of  10  installments  ti  in* 
terest.  amennting  to  f20  eatdi,  and^  wltii  the 
proof  of  the  promise  In  insolvency,  made  It 
a  question  fOr  the  jury  whetiier  this  l>romise 
of  the  defendant  was  taken  In  satisfaction 
by  the  plaintiff  of  her  claim  against  him, 
founded  on  his  fraud. 

2.  The  plaintiff,  by  proving  her  claim  In 
the  Insolvency  proceedioga,  has  not  lost  her 
rl^t  to  sue  the  defendant  In  spite  of  his  dis- 
charge In  Ins^vency.  Pub.  8t  c.  157,  (  84, 
After  providing  that  no  debt  created  by  fraud 
Onter  alia)  shall  be  discharged,  contains  the 
provision  that  "the  dividend  declared  there- 
on shall  be  payment  of  so  much  of  said  debt 
or  claim.**  The  original  act,  exempting  from, 
the  operation  of  a  discharge  of  a  debt  aris- 
ing from  dtfalcatlon  by  public. officers  and 
others  standing  In  a  fiduciary  relation,  pro- 
vided that  "the  creditor  may  prove  the  snxo, 
and  the  dividend  declared  thereon  shall  be 
payment  of  so  mntdi  of  said  claim."  St 
1844,  c.  178.  I  &  That  statute  applied  to 
defalcations  by  persons  standing  In  a  fidu- 
ciary relation,  and  did  not  Include  debts  cre- 
ated by  fraud.  It  was  re-enacted  In  the  Gen- 
eral Statutes  in  SQbstsntlally  the  language 
-of  Pub.  8t  c.  157.  I  84.   See  Gen.  St  c  118, 


i  79.  By  St  IdTO,  e.  iiS,  i  ^  that  section  of 
the  Gena'al  Statutes  was  amended  by  ex- 
tending Its  provisions  to  deM  created  by 
fraud  or  embezzlement  of  tiie '  debtor.'*  The 
statute,  therefore,  expressly  provides  that 
proof  of  the  claim  In  huolvency  shall  not 
prevent  the  creditor  from  subsequently  bring- 
ing a  suit  against  tiie  debtor.  In  which  his 
discharge  shall  not  be  a  bar;  and  we  are  (MC 
opinion  that,  even  U  the  testimony  of  tha 
plaintiff  is  to  be  taken  literally  to  mean  that,  • 
In  making  hsx  proof  In  insolvency,  she  went 
on  the  note,  and  not  on  the  fraud.  She  is  not 
tiierel^f  bs  matter  of  law,  to  be-  taken  to 
have  waived  the  fraud. 

The  statonents  of  tlUs  court  in  Morse  v. 
aty  of  liowell,  7  Mete.  162,  103;  Wdcott  v. 
Hodge.  16  Gray,  647,  648;  and  Burpee  v. 
Bparhawk.  108  Mass.  111.  115  (on  which  the 
defoidant  relies),— were  made  with  lespect 
to  the  rlgftt  of  a  creditor  to  whom  a  debt  was 
due  from  one  In  a-fldudary  capacity  to  sue 
after  the  debtor  had  xecelved  a  discharge  un- 
der the  United  8ta,tes  bankrupt  act  of  1841 
fcfaapter  9).  In  that  act  tiiere  is  no  provi- 
sl(m  aUowlng  a  creditor  to  whom  mxii  a  debt 
Is  due  to  prove  it  witiiout  tbeaiby  waiving 
his  rights  as  such  creditor.  In  fact,,  there 
la  no  direct  provision  in  that  act  that  fidn- 
claxy  debts  should  ifot  be  baned  by  a  dis- 
charge, but  the  conclusion  that  they  wore 
not  80  barred  was  reached,  as  mattw  of  coa- 
stroction,  from  a  eonslderatim  of  several 
different  pnvlsi(»is  of  the  act  ^  Story. 
J..  In  Re  Tebbetts,  6  taw  Bep.  259,  I^ed.  Gaa. 
No.  13.817.  In  Ught  V.  Merriam.  182  Mass. 
283.  284  (tiie  other  cAse  tolled  on  by  the  de- 
fendant), the  negotlabte  promissory  notes 
which  were  dellyered  were  accepted  as  pay- 
ment, and  formal  releases  under  seal  wwe 
given,  and  the  remarks  of  t}ie  coifrt  are  t^'  be 
taken  as  applying  to  those  clrcumstancea. 

3.  The  exception  to  the  admission  of  iht 
testimony  of  the  plaintiff,  that,  In  taking  tte 
note  and  agreement,  she  had  no  Intention  or 
purpose  of  accepting  them  In.  settlement  or 
in  merger  of  the  original  cause  of  action  tor 
^ud.  must  be  sustained.  Bafe-Deposit  Go. 
V.  Melendy,  119  Mass.  449,  Is  really  decistve 
of  the  point;  for  In  Safe-Deposit  Oo.  v.  Me- 
lendy it  was  decided  (1)  that  where  It  Is 
claimed  that  an  agreement,  the  taking  of 
whldi  Is  not  prima  facie  payment,  was  taken 
la  satisfaction  of  the  original  cause  of  ac- 
tion, the  issue  Is  whether  the  parties  made  an 
agreement  to  that  effect;  and  (2)  that  the 
intention  of  one  party  was  not  materiaL  In 
that  case  suit  was  brought  oq  a  promissory 
note,  and  the  defense  was  set  up  that  the 
note  sued  on  was  paid  by  the  giving  of  an- 
other note  indorsed  by  the  defendants  War- 
ner, Hubbard,  and  Post  This  note  was  giv- 
en in  Connecticut  a  jurisdiction  In  which  the 
giving  of  a  promissory  note  Is  not  prima  Cade 
a  payment  Hie  plaintiff  asked  the  court  to 
rule  that,  unless  the  defendants  wamCT, 
Hubbard,  and  Post  "intended  to  give  their 
note  in  payment  of  the  note  In  salt  It  would 
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not  be  ft  payment."  It  wa«  lield  that  thla-n- 
qnest  waa  rlgbtly  refnaed,  on  tbe  ground 
tbat  tbe  l^e  before  the  Jury  waa  whether 
an  agreement  to  take  ttie  note  In  payment 
had  been  made.  In  tbe  case  at  bar  the  Isane 
before  the  Jury  was  whether  there  waa  an 
agreement  between  the  plaintiff  and  the  de- 
fendant that  the  promises  of  the  defendant 
of  May  16.  1884,  were  taken  In  satisfaction* 
of  the  plaintiff's  claim  against  the  defendant 
for  his  fraud,  and  on  that  Issue  it  was  not 
competent  to  put  In  evidence  the  undisclosed 
Intention  of  the  plaintiff  not  to  accept  the 
written  promises  of  the  defendant  In  satis- 
faction of  her  original  claim.  Taft  t.  Dlck- 
lns<m,  6  Allen,  S53;  Scudder  t.  Bradbury, 
106  Mass.  422,  428;  Upton  T.  Cotton  Mills,  111 
Mass.  446.  453.  4S4;  (yDonneU  t.  Clinton.  146 
Mass.  461.  468, 14  N.  B.  747.  Bzceptions  sus- 
tained. 


an  Uass.  469) 

SHREVB  et  al.  t.  SHREVB  et  al. 

^uprane  Judicial  Court  of  Maaaachusetta. 
Suffoilt.    June  23,  1900.) 

WJLLB— RENOUNCEMENT  BT  WI DO W— RIGHTS 
OF  BENEFICIARIES. 

Where  a  will  prorides  that  the  reiridae 
■hall  t>e  held  In  truat  the  income  of  one  half 
to  be  paid  to  0<.  testator's  sou  by  his  first  wife, 
and  that  of  the  other  half  to  be  paid  to  his 
widow,  his  second  wife,  and  H.,  his  son  by 
her,  jointly,  the  l)eneficlaries  of  one  half  to 
have  no  interest  io  or  control  over  tbe  other 
half,  and  that  after  H.  becomes  of  age  the  in- 
come of  the  second  half  shall  be  paid  to  him 
and  the  widow  separately,  and  the  widow 
elects  to  take  against  the  will,  and  the  residue 
is  thereby  diminished,  H.  ia  entitled  to  the  in- 
come of  ue  second  half  till  he  becomes  of  age. 
but  thereafter  O.  Is  entitled  to  two-thirds  and 
H.  to  one-third  of  the  Income  which  would 
have  gone  to  the  widow. 

Report  from  supreme  Judicial  court,  Suf- 
folk county;  Elammoud,  Judge. 

Petition  for  instructions  on  the  will  of 
Benjamin  Shreve,  deceased.  Tbe  case  was 
heard  by  a  single  Justice,  who  reports  it  to 
the  full  court. 

Geo.  F.  Richardson  and  Solomon  Lincoln, 
for  petitioner.  J.  B.  P.  On^ood  and  H.  P. 
Uoulton.  for  H,  M.  Shrere. 

HAMMOND.  J.  The  testator  was  twice 
Eoajried,  and  at  bis  decease  he  left  surviv- 
ing him  a  widow,  Mary  L,  Shrere,  and,  as  his 
only  issue,  Octavins  B.  Shreve,  a  son  by  his 
first  wife,  and  Henry  M.  Shreve,  a  son  by 
the  said  Mary,  his  second  wife.  The  gener 
al  scheme  of  the  will  Is  that  after  the  de- 
vise of  "the  messuage  on  Chestnut  street" 
to  bis  son  OctavluB,  tbe  residue  shall  be  held 
In  trust,  the  Ixtcwne  of  one  half  to  be  paid 
to  Octavlus,  and  that  of  the  other  half  to  be 
paid  to  or  for  the  benefit  of  tbe  widow  and 
her  children;  and  the  beneflclarlea  of  one 
half  have  no  interest  In  or  control  over  the 
other  half.  This  general  purpose  meets 
with  no  Interference  by  the  widow's  waiver, 
except  80  far  as  this  residue  Is  thereby  dl- 


minlabed.  TbB  wSI  la  to-  be  lesd  as  thoagh 
there  were  no  provisions  lor  the  widow. 
Excluding  her  from  the  operation  of  the  will, 
It  is  plain  that  during  the  minority  of  Hemy 
the  residue,  as  reduced  by  the  amount  taken 
by  the  widow  under  her  waiver,  is  to  be 
held  In  trust,  the  Income  of  one  halt  ot 
which  Is  to  be  paid  to  or  for  the  use  of  Oc- 
tavlus, and  that  of  tbe  other  half,  which 
under  the  will  was  to  be  paid  to  tbe  widow 
and  Henry  Jointly,  Is  to  be  paid  to  or  fw 
the  use  of  Henry.  Firth  t.  Denny,  2  Alleo, 
468;  Brandenburg  v.  Tbomdlke,  139  Mass. 
102;  28  N.  B.  &75;  Plympton  v.  Plympb)n,  6 
Allen.  178.  But  the  will  provides  that  the 
income  of  the  second  half  shall  be  paid,  aft- 
er Henry  becomes  of  age,  to  him  and  the 
widow,  not  Jointly,  but  In  separate  pcHrtions. 
Hence  a  different  rule  applies.  Tbe  widow 
having  waived  tbe  provisions  of  tbe  will 
and  the  trust  estate  being  thereby  dlmtailsh- 
ed  by  the  amount  required  to  satisfy  her 
claims,  both  Octavins  and  Henry  are  dis- 
appointed legatees.  The  rule  of  law  Is  that 
If  there  be  a  devise  for  life,  with  remainder 
over,  and  tbe  life  estate  be  renoonced.  or  It 
be  void,  the  remainder  Is  good,  and  takei 
effect  Immediately.  Shelley's  Case.  1  Cok^ 
219;  Fuller  v.  FuUer.  Cro.  Ellz.  423.  So  fir 
as  respects  Henry,  be  would  be  compensat- 
ed by  this  doctrine  of  acceleration;  and,  It 
no  other  devisees  or  legatees  were  affected, 
the  result  would  be  simply  that  upra  arriv- 
ing at  his  majority  he  would  receive,  not 
only  the  income  given  to  him  under  the  will, 
but  also  that  given  to  the  widow.  But  It  Is 
manifest  tbat  this  would  not  do  Justice  to 
Octavlus,  the  other  disappointed  legatee. 
Hla  Income,  also,  has  been  diminished  by 
the  act  of  the  widow,  and  It  Is  Just  that 
some  portion  of  the  legacy  renounced  by  the 
widow  should  go  to  compensate  him.  Tbe 
legacy  which  the  widow  has  renounced, 
from  which  compensation  Is  to  be  made,  is 
the  Income  of  one-fourth  of  the  residue  from 
the  time  Henry  reaches  bis  majority  ontll 
her  death.  Under  these  circumstances,  eq- 
uity, by  tbe  great  weight  of  authority,  will 
sequester  a  portion  of  this  Income  tor  the 
benefit  of  Octavlus  and  his  family.  FU*th 
V.  Denny,  2  Allen,  468;  Plympton  v.  PlrniD- 
tou,  6  Allen,  ITS;  Tlmberlake  Pariah's 
Ex'r,  6  Dana,  S45;  Hinckley  House  of 
Refuge,  40  Md.  46d;  Latta  v.  Brown,  06 
Tenn.  843,  84  S.  W.  417,  31  U  R.  A.  810; 
Jones  T.  Knappen,  68  Vt  381,  22  AU.  630. 
14  L.  R.  A.  293;  McReynolds  t.  Counts,  9 
Orat.  242;  Morris  t.  Garland's  Adm*r,  78 
Va.  215;  DlUon  t.  Parker,  1  Swanst  350; 
Gretton  v.  ECaward,  Id.  409;  In  re  Batione's 
Estate,  186  Pa.  St.  308,  20  AtL  572;  2  Story, 
Eg.  S§  1063,  1081.  and  cases  cited.  By  tbe 
scheme  of  this  will,  Octavlus  vras  to  have 
twice  as  much  inc(Hne  as  Henry  during  tbe 
life  of  the  widow.  By  any  dlmlnutiou  of 
the  principal  from  which  this  Income  Is  de- 
rived, tbe  income  of  the  former,  as  com- 
pared with  the  latter.  Is  diminished  two  dol- 
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]$XB  for  one. .  Equity  requires  that  bU  com- 
pensatioa  from  the  fund  renoanced  by  the 
widow  should  be  In  the  same  ratio.  The 
result  la  that  tiiat  part  ot  the  income  which 
was  renounced  by  tbe  widow,  accruing  after 
Heory  cojnes  to  his  majority,  namely,  one- 
fourth  of  the  Income  of  the  estate,  should  be 
shared  between  Octavlus  and  Henry  In  the 
ratio  of  two  to  one,  so  that  the  former  shall 
recelTe  two-thirds  and  the  latter  one-third 
of  thla  Income;  and,  since  the  remaining  In- 
come Is  dlTided  in  the  same  ratio.  It  follows 
that  the  whole  Income  is  to  go,  two-thirds 
to  Octarlus,  and  one-third  to  Henry.  De- 
cree accordingly. 


a76  M«W.  ST4) 

COOKB  T,  PLAISTCD. 

(Supreme  Jadicial  Oourt  of  Massachusetts. 

Suffolit. '  June  20,  1900.) 

APP«AI«-ATTORNET  AND  CLIENT— IN STRUO 
T10N3— EVIDBNCJB. 

L  Bzceptloos  taken  to  rulings  of  the  trial 
Judge,  but  not  argued  before  th»  appellate 
court,  will  be  treated  as  waived. 

2l  a  refusal  to  charge  as  to  each  Item  In  a 
lone  account  for  servicea  by  plaintiff  as  de- 
fendant's attorney  was  not  error  where  the 
coort  charged,  io  effect,  that  if  plaintiff  was 
employed  as  attorney  br  defendant,  and  per^ 
formed  Bervices  for  him  In  that  capacity,  he 
was  entitled,  la  the  absence  of  any  special 
agrvcnnent,  to  reasonable  compensation,  taking 
into  account  the  nature  and  importance  ot  the 
services  rendered. 

3.  Instructions  on  qnestlons  not  In  dispute 
are  pro^rly  refused. 

^  Objections  to  the  admission  of  evidence 
will  be  disr^rded  when  made  for  the  first 
time  00  appeal. 

5.  Where  plaintiff's  services  as  attorney  at 
law  in  foreclosure  proceedings  were  the  subject 
of  one  or  more  items  in  bis  account,  proof  of 
the  proceedings  was  admissible  for  defense  for 
the  purpose  of  showing  the  value  ot  such  serr- 
IcesL 

KxceptiOQS  ttom  superior  court,  Suffolk 
county. 

Action  by  Edward  O.  Cooke  against  Ro»* 
ooe  M.  listed.  There  was  verdict  for  de- 
fendant, and  idalntlff  excepted.  Exceptions 
OTerruIed. 

H.  H.  Pratt  and  B.  W.  Mltcbeli.  tor  plain- 
tiff. W.  P.  Hale,  tor  defendant 

UOBTON,  J.  The  plaintiff  seeks  to  recov- 
er for  services  performed  and  disbursements 
made  for  the  defendant  as  an  attorney  at 
law.  Tbe  serricn  began  in  connection  with 
aa  assignment  made  by  the  defendant  tor 
tbe  benefit  ot  his  creditors,  in  which  the 
idalntlff  was  one  of  the  as^gnees  or  tm^ 
tees.  The  account,  which  is  a  loi^  one,  In- 
dodes,  however,  only  one  Item  In  which  a 
charge  Is  made  for  services  as  assignee  or 
trustee,  and  that  embraces  other  matters. 
It  fairly  may  be  said,  ther^ore^  that  tbe 
action  relates  to  the  plalntUTs  servicea  and 
dUbnrsements  as  an  attorney  at  law  tor  the 
detendant  The  answer  sets  up  Tarioua 
matters  In  defras^  and  there  is  also  a  dec- 
laration In  set^jO.  Tba  jury  returned  a  ver^ 


diet  for  tbe  defendant  on  the  declaration  In 
set-off.  At  the  trial  the  plaintiff  excepted 
to  the  admission  of  certain  testimony  and 
the  refusal  of  the  presiding  Judge  to  give 
certain  rulings  requested,  15  In  all.  Of 
these,  one— the  foorteenth— was  waived  at 
the  trial,  and  the  tenth,  twelfth,  and  fif- 
teenth have  not  been  pressed,  and  we  there- 
fore treat  them  also  as  waived.  The  case  is 
here  on  the  plaintiff's  exceptions.  Not  all 
of  tbe  evidence  is  reported,  nor  all  that  Is 
material  to  tbe  questions  raised.  The  ac- 
count, as  already  observed.  Is  a  long  one-, 
and  tbe  Items  relate  to  many  different  mat- 
ters. It  is  manifest  that  the  presiding  judge 
could  not  be  required  to  Instruct  tbe  jury  In 
regard  to  each  Item  in  tbe  account,  nor  In 
regard  to  all  of  the  various  aspects  in  which 
It  was  possible  that  the  jury  might  view  tite 
the  different  Items.  What  he  was  required 
to  do  wu  to  state  for  the  guidance  of  the 
jury  the  rules  ot  law  In  regard  to  the  right 
of  an  attorney  to  recover  for  services,  and 
in  regard  to  the  defendant's  liability  there* 
for,  and  what  it  was  necessary  tor  the  plain- 
tiff to  show  In  order  to  malntala  bis  actlont 
accompanied  by  audi  explanations  -and  ref-  • 
erences  to  the  nature  ot  tbe  services  ren- 
dered and  the  relations  of  the  parties  and 
the  matters  set  up  in  defense.  Including  the 
declaration  In  set-off,  as  would  enable  the 
jury  to  understand  and  apply 'to  the  case  be- 
fore them  the  rules  tbus  laid  down.  And 
this,.  It  seems  to  us.  Is  what  the  presiding 
Judge  did.  Having  tbm  instructed  the  jury, 
he  could  not  be  required,  we  think,  to  Instmet 
them  In  detail  as  to  .^e  various  aspects  In 
which  tbe  plaintiff  might,  have  atAed  as  at> 
tomey  for  the  defendant  In  connection  with 
matters  relating  to  toe  asslgnttfent,  and  the 
trust  created  thereby,  and  to  hlb  right  to  re: 
cover  reasonable  compensation  for  services 
so  performed.  This  ^ipllcs  to  the  first  five 
requesta  See  Hicks  v.  Batlroad  Co.,  IM 
Mass.  424,  4!l  N,  K.  721;  Uoseley  V.  Wash- 
bum,  107  Uass.  845.  45  N.  B.  753.  We 
think,  also,  that  the  eighth  and  ninth  re- 
quests were  properly  refused.  The  fair  im- 
port of  the  charge  was  (and  we  think  that 
the  jury  must  hare  so  understood  It)  that,  If 
the  plaintiff  was  employed  as  attorney  .1^ 
the  defendant,  and  performed  services  tor 
him  in  that  capacity  In  relation  to  any  mat- 
ters, he  was  entitled.  In  the,  absence  of  any 
special  agreement,  to  a  reasonable  compen- 
aatlwi  therefor,  taking  Into  account  the  na- 
ture and  Importance  of  the  services  render- 
ed. There  was  no  «mtentlon  on  tbe  part  of 
tbe  defendant,  so  far  as  the  pleadings  and 
exceptions  show,  that  to  the  extoit  to  which 
the  plaintiff's  services  and  expenditures  aa 
attorney  related  to  property  covered  by  tbe 
assignment  he  was  obliged  to  resort  to  svch 
property  for  payment.  We  think,  also,  that 
the  eleventh  request  was  properly  refused, 
^ere  was  no  claim  on  behuf  of  the  de- 
tandant  that  ha  was  not  liable  tor  services 
rendered  la  oognyrtlon  wUh  Oi»  SobsoB  suit 
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If  they  were  In  whole  or  In  part  for  the 
benefit  of  others.  It  would  seem— though 
we  have  not  all  of  the  evidence  before  ns— 
that  there  was  no  real  dispute  that  the  trust 
was  substantially  terminated  in  January, 
ISOO,  though  the  defendant  testified  that  he 
had  never  been  Informed  of  any  termina- 

.-^lon  of  It.  How  a  trust  could  be  terminat- 
ed—which was  ihe  subject  of  the  seventh 
Instruction  requested— was,  therefore.  Im- 
material, and  that  request  was  properly  re- 
fused. The  sixth  request,  In  relation  to  set- 
off, was  also  properly  refused.  For  the 
money  which  he  had  himself  received  and 
with  which  he  had  credited  the  defendant 
the  plaintiff  was  severally  and  personally 
liable,  and  not  jointly  with  Fowle;  and.  as 
the  case  was  left  to  the  Jury  by  the  presid- 
ing Justice,  the  instruction  requested  became 
immaterial. 

The  plaintue  has  argued  upon  his  brief  the 
question  of  the  competency  of  the  auditor's 
report  But  the  exceptions  do  not  show 
that  any  objection  was  made  to  its  admls- 
sion.  or  exception  taken.  We  see  no  valid 
objection  to  the  admission  of  testimony  re- 

■  latittg  to  the  foreclosure  proceedings  and  to 
the  deed  under  the  power  contained  in  the 
mortgage.  The  plaintiff  had  already  testi- 
fied to  the  foreclosure  proceedings,  and  his 
services  In  regard  to  them  were  the  subject 
of  one  or  more  of  the  Items  in  his  account. 
The  deposition  of  Dr.  Cutter  was  clearly 
competent  The  answer  In  regard  to  what 
Mr.  Fowle  said  was  admitted  as  tending  to 
contradict  Mr.  Fowle,  and  was  admissible 
for  that  purpose.  No  specific  objection 
seems  to  have  been  taken  to  any  other  ques- 
tions or  answers.  The  objections  to  the 
testimony  of  Sr.  Burt  are  not  argued  on  the 
plaintiff's  brief,  and  we  treat  them  as  waiv- 
ed. Exceptions  overruled. 

(176  Hue.  lay 

BICHABDSON  T.  INHABITANTS  OF 

TOWN  OF  DANVERS. 

(Supreme  Judicial  Oonrt  of  Masaachasetts. 
Essex.   June  21,  1900.) 

HIOHWAYS— DBFBGTS— BICTCLES. 
Pub.  St.  c  62,  9  1.  enacts  that  highways 
shall  be  kept  In  repair,  *'so  that  the  same  mar 
be  reasonably  safe  and  convenieot  for  travelers, 
with  their  horsea,  teems,  and  carriages  at  alt 
seasons  of  the  year."  Bdd,  that  s  bicycle  is 
not  a  carriage,  within  the  meaning  of  the  act, 
entitling  one  Injured  by  being  thrown  from 
his  bicycle  because  of  s  depression  in  the  high- 
way to  recover  for  the  injury. 

Exceptions  from  superior  court  Essex 
county;  Bicbardson,  Judge. 

Action  by  one  Richardson  against  the  in- 
habitants <tf  the  town  of  Danvers  for  per- 
sonal injuries.  Judgment  for  plaintiff.  De- 
fendant brings  exceptions.  Enstatned. 

H.  P.  Moulton,  for  plaintiff.  Daniel  N. 
Crowley,  for  defendant 

LATHROP,  J.  The  plalnttfT.  while  riding 
a  Mtycte  OB  a'blgfawax  which  thfe  defendaht 


was  bound  to  keep  in  repair,  encountered  a 
depression  In  the  way,  and  fell  tcOm  her 
wheel  and  was  Injured.  The  jury  returned 
a  verdict  in  her  favor,  and  the  case  comes 
before  us  on  several  exceptions  to  the  ez- 
eloslon  of  evidence,  and  to  the  refusal  of 
the  court  to  rule  that  a  bicycle  Is  not  a  car^ 
rlage,  within  the  meaning  of  Pub.  St  c.  6% 
I  1.  The  statute  in  question  provides  tfast 
highways  and  other  ways  named  shall  be 
kept  In  repair,  at  the  expense  of  the  town, 
city,  or  place  where  they  are  situated,  "so 
that  the  same  may  be  reasonably-  safe  and 
convenient  for  travelers,  with  th^r  horses, 
teams,  and  carriages  at  all  seasons  of  the 
year."  This  statute  was  enacted  In  1786, 
and  has  been  In  force  ever  since.  St  1786. 
c.  81,  S  1;  Bev,  St  c.  25.  «  1;  Gen.  St  c.  44, 
I  1;  St  1877.  c.  284.  The  question,  then,  Is 
whether  a  bicycle  is  a  carriage,  within  the 
meaning  of  this  term  in  the  statute.  We 
have  no  doubt  that  for  many  purposes  a 
bicycle  may  be  considered  a  vehicle  or  a  car- 
riage. It  may  be  lawfully  used  on  the  high- 
way, and  Is  subject  to  the  law  of  the  road. 
State  T.  Oomns,  IB  B.  I.  371,  17  AtL  181,  a 
Ia  B.  A.  S9i;  Myers  v.  Hinds,  110  Mich.  300. 
68  N.  W.  156,  83  L.  B.  A.  356;  Taylor  v. 
Traction  Co.,  184  Pa.  St  465,  40  Atl.  159; 
Thompson  v.  Dodge,  68  Minn.  665,  60  N.  W. 
645,  28  li.  R.  A.  608.  So,  under  a  law  pro- 
hibiting a  person  from  riding  or  driving  aoy 
sort  of  carriage  furiously.  Taylor  v.  Good- 
win, 4  Q.  B.  DIv.  228.  So,  under  hiwB  or 
ordinances  prohibiting  driving  on  the  8fd»- 
walk.  R^.  T.  Justin,  24  Ont  827;  Mercer  t. 
Corbin,  117  Ind.  450,  20  N.  E.  132.  8  L.  R.  A. 
221;  Com.  v.  Forrest  170  Pa.  St  40^  32  Ati. 
652,  29  L.  R.  A.  865.  Under  a  law  penDlttlng 
the  collection  of  tolls  on  a  turnpike,  a  bicycle 
was  held  to  be  a  carriage.  Gelger  t.  Turn- 
pike Road.  167  Pa.  St  683,  31  AtL  BIS,  28 
L.  R.  A.  468.  The  opposite  was  held  hi  Wil- 
liams V.  EUIs,  5  Q.  B.  DlT.  175,  and  in  Mur- 
fin  V.  Plank-Road  Co.,  118  Mich.  675,  71  N.  W. 
1108,  38  L.  R,  A.  198.  And  In  Scotland,  io 
an  action  on  a  policy  of  Insurance,  It  was 
held  that  a  person  riding  a  bicycle  was  not 
"traveling  as  a  passenger  in  an  ordinary  vehi- 
cle." McMillan  v.  Insurance  Co.,  4  Scots  L. 
T.  96.  The  statute  in  question  was  passed 
long  before  bicycles  were  Invented,  but  al- 
though, of  course,  it  is  not  to  be  confined  to 
the  same  kind  of  vehicles  then  in  use,  we 
are  of  opbilon  that  it  should  be  confined  to 
vehicles  ejusdem  generis,  and  that  it  does 
not  extend  to  bicycles.  TblB  view  Is  favored 
by  the  provision  ta  Pub.  St  c  62, 1 18,  which 
provides  that  no  damage  sliall  be  recovered 
"by  a  person  whose  carriage  and  the  load 
thereon  exceeds  the  weight  of  six  tons."  Tbe 
words  last  quoted  were  first  added  by  St 
18S8,  c  104.  It  seems  to  as  that  the  leglsli- 
tore,  by  the  use  of  the  word  "carriage,"  had 
in  view  a  vehicle  which  could  carry  passen- 
gers or  Inanimate  matter,  not  to  exceed,  ^ith 
Its  load,  more  than  six  tons.  As  was  said  in 
State  V.  Mtss6uri  Pac.  By.'  Co.,  71  Mo.  App. 
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Sffi.  893:  "While  the  teraiB  In  question  are 
flexible,  and  may  include  the  new  nses,  fall- 
ing wltbln  the  legitimate  scope  of  their  mean- 
ing, which  arise  In  the  growth  of  society,  we 
are  not  warranted  In  giving  them  a  new 
meaning  so  as  to  cover  different  snbjects,  not 
within  the  principle  npon  which  they  are 
founded.  To  do  this  would  be  Judicial  legis- 
lation." A  bicycle  Is  more  properly  a  ma- 
chine than  a  carriage,  and  so  It  Is  defined  in 
Murray's  Dictionary.  11  is  also  so  considered 
In  St.  1894,  a  479,  which  Is  an  act  to  regulate 
the  Qse  of  bicycles  and  similar  vehicles,  and 
in  the  amendatory  act  of  1898  (St.  1898,  c. 
121).  A  bicycle  Is  of  bat  little  use  In  wet 
weather  or  on  frozen  ground.  Its  great  value 
consists  In  the  pneumatic  tire,  but  this  Is 
easily  punctured,  and  no  one  who  uses  a 
wheel  thinks  of  taking  a  ride  of  any  dis- 
tance without  having  his  kit  of  tools  with 
blm.  A  hard  rut  a  sharp  stone,  a  bit  of  coal 
or  glass,  or  a  tack  In  the  road  may  cause  the 
tire  to  be  punctured,  and  this  may  cause  the 
rider  to  fall  and  sustain  an  Injury.  It  would 
Impose  an  Intolerable  burden  upon  towns  to 
hold  them  bound  to  keep  their  roads  in  such 
a  state  of  repair  and  smoothness  that  a  bl- 
cyde  could  go  over  them  with  assured  safety. 
It  is  because  ordinary  roads  are  not  consid- 
ered suitable  for  bicycles  that  cities  and 
towns  are  ^ven  the  power  by  St  1898,  c. 
851,  to  lay  oat,  constmct  and  maintain  paths 
for  bicycles.  And  St.  1899,  c.  474,  makes  It 
a  misdemeanor  to  trespass  upon  a  cycle  path 
by  driving  thereon  with  a  horse  or  other 
animal,  except  to  cross  the  same.  We  are 
tberefore  of  opinion  that  a  bicycle  Is  not  a 
"carriage,"  within  the  meaning  of  that  term 
iB  Pub.  St.  c.  S2,  S  1.  This  view  of  the  case 
renders  it  unnecessary  to  consider  the  otbst 
exceptions.   Excepti<ms  anstalned. 


(ITS  um.  my 

MURPHY  T.  INHABITANTS  OP  NEBD- 
HAM; 

(Supreme  Judicial  Court  of  Massacbnsetts. 
Norfolk.   June  21,  1900.) 

PBRSONALt  INJURIBB—NBOLIOENCB   OF  PUB- 
IJO  OPFICEH— UABILITY  OP  TOWN. 

Where  the  gravel  taken  from  the  pit  at 
the  time  of  the  injury  {by  the  falling  of  the 
bank)  of  deceased,  engaged  In  Ketting  out  the 
gravel  under  the  direction  of  the  snperintend- 
eat  of  streets,  was  nsed  In  making  ordinatr 
repairs  on  a  highway  In  the  town,  any  negli- 
genoe  of  the  superiDtendent  In  giving  orders  at 
the  time,  resulting  in  the  accident.  Is  the  negli- 
gence of  a  public  ofBcer  engaged  In  the  per< 
fonnance  of  a  public  duty,  so  that  the  town  Is 
not  liable  tikerefor;  and  the  fact  that  stones 
piled  in  the  pit  at  the  time  were  soon  after- 
wards crushcn  for  the  use  of  the  town,  and 
part  of  the  crushed  atone  was  sold  by  the  town 
to  a  street  railway  for  the  repair  of  Its  line, 
has  no  tendency  to  show  that  the  work  In 
which  the  superintendent  was  engaged  at  the 
rime  of  the  aocldent  was  being  done  in  the  ca- 
pacity of  a^ent  for  the  town,  rather  than  as  a 
public  officer. 

Exceptions  from  snp^lor  court.  Norfolk 
/»(H«i*y;  Jf;a^A..pft8l(lljL  JMOg*..  : 
67N.B.— 44 


Action  by  Mniphy,  administrator,  against 
the  inhabitants  of  N'eedham,  for  fatal  per- 
sonal Injuries  to  Intestate,  caused  by  tbe  fall 
of  a  gravel  bank.  A  verdict  was  directed 
for  defendant,  and  plaintiff  excqits.  Excep- 
tloaa  oTerroled. 

Frank  M.  Torbush,  for  plaintiff.  T. 
Orover  and  H.  W.  Beal,  tot  defendant 

MOBTON,  J.  As  we  understand  tbe  bill 
of  exceptions,  the  gravel  taken  from  the  pit 
at  the  time  when  tbe  plaintiff's  Intestate  re- 
ceived the  injuries  which  caused  Ills  death 
was  used  In  mating  ordinary  repairs  upon 
Hingham  nvraue^  a  public  highway  In  the 
defendant  town.  We  also  vnderstand  that 
the  [Aalntiff'B  Intestate  was  vngaf^  In  get- 
ting out  this  gravel,  and  that  he  was  doing 
it  under  the  direction  of  the  superintendent 
of  streets  of  tbe  d^endant  town.  It  is  clear 
that  the  snpertntendent  of  streets  was  a  pub- 
lic officer.  St  1883,  C.  42S.  If  26.  26.  We  do 
not  see  why,  th<^fore,  tf  there  was  any 
negligence  on  bis  part  It  was  not  u  the 
defendant  contends,  that  of  a  public  i^cer 
engaged  In  the  performance  of  a  public  duty. 
Clark  v.  Eaaton,  146  Mass.  48.  14  N.  B.  79S; 
Pratt  T.  Weymouth.  147  Mass.  245.  17  N.  E. 
638;  Taggart  T.  City  of  FaU  River,  170  Mass. 
325,  49  N.  B.  622;  Mahoney  v.  City  of  Boa- 
ton.  171  Mass.  427.  60  N.  B.  939;  OoUlns  v. 
Inhabitants  of  Greenfield,  172  Mass.  78,  51 
N.  E.  454.  Tbe  plalntlfl  seeks  to  avoid  the 
effect  of  the  rule  thus  invoked  by  attempting 
to  show  that  the  superintendent  was  engaged 
as  a  servant  of  th^  town  In  matters  relating 
to  Its  private  benefit,  and  not  to  its  public 
duty.  To  do  this,  she  relies  on  tbe  following 
circumstances:  Tbe  accident  occurred  Octo- 
ber 7,  1898.  There  were  at  the  time  in  the 
pit  where  it  occurred  piles  of  stones,  part  of 
which  came  from  that  pit,  and  part  from 
other  pits.  This  stone  was  crushed  Immedi- 
ately after  the  accident  for  the  use  of  tbe 
town.  But  in  November  or  December  follow- 
ing some  of  It  was  used  on  the  line  of  a 
street  railway  located  on  a  highway  called 
"Great  Plain  Avenue."  and  the  town  received 
from  tbe  railway  company  In  cash  for 
such  stone.  In  November  one  Mary  J.  Stone 
paid  the  town  $14  for  a  sidewalk  constructed 
for  her  about  that  time,  but  tbe  gravel  used 
in  its  construction  came  from  another  pit. 
Also,  in  November  another  street-railway 
company  paid  tbe  town  $25.50  for  repairs 
made  in  May  or  June  previous  upon  a  high- 
way called  "Central  Avenue."  But  these  cir- 
cumstances did  not  show,  and  had  no  tend- 
ency to  show,  that  the  work  In  which  the 
superintendent  was  engaged  at  the  time  of 
the  accident  to  plaintiff's  Intestate  was  not 
the  performance  of  a  pnbHc  duty.  As  al- 
ready observed,  the  gravel  which  plaintiff's 
Intestate  was  getting  out  was  used  in  mak- 

,  Ing  ordinary  repairs  upon  one  of  the  public 
highways  of  loe  town,  and  there  Is  nothing 
to  show  that  It  bad  been  arranged  or  was  in 

voontemplatjoa  tbftt  at«»e  shonWt  bfi.criMiked 
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for  use  on  the  line  of  the  street-railway  com- 
pany, or  for  any  other  private  use.  On  the 
contrary,  it  is  stated  that  the  stone  that 
was  In  the  pit  was  crushed  for  the  use  of  the 
town;  meaning,  as  we  understand  It,  for  its 
public  use.  The  fact  that  several  months 
before  the  town  had  made  repairs  for  a 
street-railway  company  on  a  highway,  for 
which  it  was  paid  In  November,  had  no  tend- 
ency to  show  that  the  work  in  which  the 
superintendent  was  engaged  at  the  time  of 
the  accident  was  being  done  by  him  in  his 
capacity  as  an  agent  of  the  town,  rather 
than  as  a  public  officer.  Xor  did  the  fact 
that  the  town,  several  weeks  after,  used 
some  of  the  crushed  stone  on  the  line  of  an- 
other street  railway  have  any  such  tenden- 
cy. The  work  in  which  the  superintendent 
was  engaged  being  done  by  him  as  a  public 
officer,  whatever  orders  or  directions  he  may 
have  given  at  the  time  of  the  accident  are  to 
be  regarded  as  given  In  that  capacity,  and 
not  as  given  in  some  other  capacity,  which 
there  Is  no  evidence  that  he  was  undertaking 
to  hll.  The  questions  put  to  Wright  and 
Henderson  were  pro[>erly  excluded.  The 
subject  of  inquiry  was  the  nature  of  the  duty 
or  service  In  which  the  superintendent  was 
engaged  at  the  time  of  the  accident,  and  the 
excluded  questions  bad  no  tendency  (or,  if 
they  had  any  tendency,  It  was  a  very  remote 
one)  to  throw  light  on  that  matter.  What 
use  was  made  of  other  gravel  taken  from  the 
pit  was  immaterial.   Exceptions  overruled. 


(176  Ifaaa.  461) 

HUMPHREYS  v.  WILTON  et  al. 

iSapreme  Judicial  Court  of  Massachusetts. 
Suffolk.   June  20,  1900.) 

TBSTAMBNTARY  DBVISB-BSQUBST  OF  INGOHB 
—CODICIL— KFPBCT. 

A  will  provided  that  "all  the  rest  and  residue 
of  my  property  I  wish  to  be  invested  for  the  term 
of  ten  years  after  my  decease,  the  Income  to 
be  equally  divided  between  my  sons  and  grand- 
children." A  eodidl  recited:  "I  do  hereby  re- 
voke the  said  legacy,  and  instead  thereof  I  do 
give  and  bequeath  the  income  of  said  residue 
as  follows:  One-eighth  of  the  same  to  my  son 
John,  and  the  other  seven-eighths  to  my  son 
Augustas  and  my  grandchildren,  to  be  divided 
equally  between  them."  Held,  that  the  effect 
of  such  codicil  was  not  to  revoke  the  trust,  but 
simply  to  change  the  proportions  in  which  the 
legatees  were  to  take  the  income  of  such  fund 
for  the  10  years,  and  after  the  termination  of 
the  trust  period  the  property  went  to  testator** 
general  heirs. 

Case  reserred  from  snprone  judicial  conrt, 
BnffoUc  conntj. 

Petition  by  Bichard  a  Humphreys,  tnu- 
tee  mider  the  will  oC  Alford  B.  WUton.  de- 
ceased, acalDSt  AUord  C  ^raton  and  ottaers, 
for  amstmction  of  tlie  wOL  Decree  for  pe- 
titioner. Case  reserred.  Affirmed. 

Alford  B.  Wilton  left  a  wlU  and  codicil. 
Petitioner  was  appointed  trustee  under  such 
will  and  codicil,  and  more  than  ten  years 
have  elapsed  since  the  death  of  testator. 
XhB  only  lialrs  at  law  of  deceased  at  tho 


time  of  his  death  were  the  two  respond- 
ents, John  George  S.  Wilton  and  Augustus 
W.  Wilton.  Alford  Cyrus  Wilton  and  George 
H.  Wilton  are  sons  of  the  respondent  Augiu- 
tUB  W.  Wilton,  grandchildren  of  deceased. 

W.  H.  Baker  and  Joseph  Spektorsky,  for 
appellant.  H.  p.  Harrlman  and  H.  B.  Per- 
kins, for  respondent. 

KJJOWLTON,  J.  This  la  a  petition  by  a 
trustee  under  a  will  for  instructions.  The 
tenth  clause  of  the  will  of  the  testator  is  as 
follows:  "All  the  rest  and  residue  of  my 
property  I  wish  to  be  invested  as  It  now  Is, 
or  as  my  executor  may  tbluk  best  to  invest, 
for  the  term  of  ten  years  after  my  decease, 
the  Income  to  be  equally  divided  between 
my  sons  and  grandchildren."  The  first  part 
of  the  codicil  Is  In  these  words:  "Whereas, 
by  my  last  will  and  testament  dated  the 
eleventh  day  of  April,  1888,  in  article  ten  I 
gave  to  my  sons  and  grandchildren  the  In- 
come of  the  rest  and  residue  of  my  proper^, 
after  paying  my  debts  and  legacies,  to  be 
equally  divided  between  them,  I  do  hereby 
revoke  the  said  legacy,  and  instead  thereof 
I  give  and  bequeath  the  Income  of  the  said 
rest  and  residue  of  my  property  as  follows: 
One-eighth  of  the  same  to  my  son  John 
George  S.  Wilton;  the  other  seven-eighths  to 
my  son  Augustus  W.  Wilton  and  my  grand- 
children, to  be  divided  equally  between 
them."  A  new  legacy  is  added,  and  the  codi- 
cil concludes  as  follows:  "And  I  do  hereby 
ratify  and  confirm  my  aforesaid  will  In  all 
respects,  except  so  far  as  changed  or  alter- 
ed by  this  codicil."  The  petitioner  was  duly 
appointed  a  trustee  under  the  will,  and  has 
been  executing  the  trust  created  by  the  tenth 
clause  of  the  will.  The  term  of  10  years, 
mentioned  therein,  has  expired,  and  the  prin- 
cipal question  Is  whether  the  trust  Is  termi- 
nated or  is  still  alive. 

The  appellant  contends  that  the  codicil  not 
only  revoked  the  legacy,  and  gave  the  In- 
come referred  to  In  different  proportions  to 
the  testator's  sons  and  grandchildren,  but 
that  it  also  revoked  the  provision  directing 
the  continuance  of  the  trust  for  the  term  of 
10  years,  and  impliedly  directed  that  the 
property  should  be  held  in  trust,  and  the  In- 
come paid  over  until  the  death  of  the  last  of 
his  grandchildren.  We  do  not  find  anything 
in  the  codicil  that  changes  the  nature  of  the 
trust  or  the  term  of  its  continuance.  The 
change  Is  only  In  the  proportions  in  which 
the  Income  Is  to  be  divided  among  the  chil- 
dren and  grandchildren.  Nothing  is  said  In 
the  codicil  about  any  other  investment  tbao 
that  called  for  by  the  tenth  clanse  of  the 
original  will,  which  Is  the  investment  to  he 
continued  for  the  term  of  10  years  after  the 
decease  of  the  tratator.  The  property  dis- 
posed of  by  the  codicil  is  "the  income"; 
which  means  "the  income"  referred  to  ear- 
lier in  the  same  sentence,  namely,  the  Ui- 
come  to  be  derived  frOm  the  Investment  di- 
rected In  tbe  (olgliial  wUL  We  an  at  opto- 
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Ivn  that  ae  decree  of  the  probate  court  de- 
claring the  tmst  tennlnated,  and  directing 
that  the  trust  estate  be  paid  tiver  In  equal 
proportlona  to  the  two  Bona  of  file  testator, 
la  correct  Decree  affirmed. 

an  MhM.  «t) 

RADIOAK  T.  JOHNBON. 
OBnprane  Jndldal  Oonrt  of  Manaebnsetta. 
Suffolk.   June  21. 19000 

PLEDGES— CONVBRSIOK. 

1.  The  fact  that  a  pledgee  asserted  a  larger 
right  in  property  than  he  could  maiutain  did 
not,  in  itself,  constitute  a  coaversion  of  such 
property. 

2.  A  Btatemeut  of  a  i>ledgee.  made  after  sign- 
ing contract  of  pledge,  that  the  pledgor  might 
continue  to  use  the  property,  did  not  affect  the 
pledgee's  lieu  on  the  property. 

Exceptions  from  superior  court,  SulEolk 
county;  Jotm  Hopkins,  Judge. 

Actlcm  by  ,JnUa  A.  Radlgan  against  Steph^ 
F.  Johnson.  From  a  judgment  In  fa.Tor  of 
d^endant,  plaintiff  brings  exceptions.  Over- 
mied. 

VfioL  Nolle,  for  plaintiff.  A.  H.  BusseU  and 
B.  H.  Moore,  for  defendant 

MOBTON,  J.  This  case  was  befne  us  In 
174  Mass.  68^  64  N.  B.  868,  on  the  defend- 
ant's ^ceptlons,  which  were  sustained  on  the 
ground  that  the  question  "whether  the  de- 
fendant by  acc^tlng  the  amounts  which 
were  paid  after  he  demanded  a  settlement 
In  January,  1886,  waived  his  light  to  Insist 
m  tlie  payment  of  fha  whole  debt  was  a 
question  for  the  Jui7  under  suitable  Inatruc. 
tions."  The  case  comes  here  now  on  ex<xp- 
tlona  Igr  the  plaintiff  to  a  ruling  by  the  court 
dlrectliv,  at  the  defendant's  request,  a  Ter- 
dict  for  the  defendant 

Taking  the  view  of  the  appropriation  of 
tbe  payments  most  fa-rorable  to  the  plaintiff. 
It  Is  clear  that  after  deducting  the  payments 
that  were  made  on  February  &th  and  Febru- 
arr  12tti  there  remained  a  balance  due  the 
defendant  under  the  agreement  (tf  October 
9tb  of  $169.89.  It  Is  also  dear  that  when 
the  defendant  stopped  the  horses  and  car- 
riages on  January  21st,  tiie  plaintiff  was  in 
arrear  on  the  board  that  had  accrued  since 
October  9th,  and  also  on  the  weekly  install- 
ments which  she  had  agreed  to  pay  under  the 
agreement  of  October  9th.  The  defendant 
had  a  right  to  Insist  on  the  payment  of  the 
whole  amount  due  under  that  agreement,  and 
to  bold  the  horses  and  carriages  as  security 
tberefor;  and,  without  gt^lng  Into  detail,  we 
deem  It  enough  to  say  that  we  do  not  dls- 
cover  In  what  took  place  In  regard  to  tbe  pay- 
ment of  the  $100  on  February  6th,  and  the 
9185  on  February  12th  any  evidence  that 
would  warrant  a  jury  In  finding  that  the  de- 
fendant said  or  did  anytlilng  that  constituted 
a  waiver  of  bis  right  to  insist  oa  the  pay- 
ment of  the  whole  smonnt  due  him  under 
tbe  agreement  of  October  9tta,  and  to  hold 
the  horses  and  carriages  as  security  therefor. 


On  the  contrary,  «be  only  taSx  Inference,  we 
think,  is  that  notwithstanding  those  pay- 
ments, and  however  they  might  be  applied, 
the  defendant  Insisted,  as  he  rightfully  could 
do,  that  the  plaintiff  should  pay  all  that  was 
due,  and  then  take  bet  luwses  and  carriages 
away.  The  defendant  having  a  right,  as 
pledgee,  to  the  possession  of  the  horses  and 
carriages,  could  not  of  course,  be  guilty  (tf 
conversion  so  long  as  be  held  possession  in 
virtue  of  that  right  Whethw  he  did  not  also 
have  a  stable  keeper's  lien  upon  the  horses, 
notwithstanding  the  agreement  of  October 
8th,  for  any  balance  that  might  remain,  we 
do  not  deem  it  necessary  to  consider.  He 
certainly  had  none  upon  the  carriages. 

The  fact  that  while  attempting  to  arrive  at 
a  settlement  counsel  for  the  defoidant  may 
have  asswted  for  the  moment  a  larger  right 
than  he  could  successfully  maintain  would 
not  of  itself,  constitute  a  conversion  by  ihe 
defendant;  it  being  clear  that  the  defendant 
was  entitled  to  posseaslon  as  pledgee. 

What  was  said  after  the  agreement  of  Oc- 
tober 9tb  was  signed,  In  regard  to  fibe  use  of 
the  property,  did  not  affect  the  right  of  the 
defendant  to  hold  it  as  pledgee  for  any  bal- 
ance that  might  be  doe,  as  the  plaintiff.  In 
sututance,  admits  on  his  brief  In  bis  torn 
of  stating  the  qnestlon.  We  tUnk  that  tbe 
entry  must  be:  Exceptions  overruled.  So 
ordered. 

a?<  Mus.  41£) 
OKIXULOID  00.  V.  HAINES. 
(Supreme  Judicial  Oonrt  of  Massachusetts. 
Buflotk.  June  21.  1000.) 

OTTABANTT-CONSTRUCnON— CONTINUINQ 
QUABANTY. 
FlaiatllEB  wrote  defendant'B  firm,  stating 
that  If  defendant  would  give  his  written  guar- 
anty to  pay  bills  of  one  month  on  tbe  15th  of 
the  succeeding  month,  they  would  extend  to 
them  credit  Defendant  replied,  stating  that, 
pursuant  to  request  to  have  uim  guaranty  pay- 
ment of  hia  firm's  accounts  by  the  middle  of 
the  month,  he  agreed  to  pay  tbe  current 
month's  account  on  the  15th  of  the  following 
month.  Held,  that  tike  guaranty  contained  in 
defendant's  letter  was  a  continuing  guaranty, 
and  not  one  for  the  month  only  in  which  the 
reply  was  dated. 

Exceptions  from  superior  court  Suffolk 
county;  John  Hopkins,  Judge. 

Action  by  the  Celluloid  Company  against 
Alfred  E.  Haines  to  recover  for  goods  sold 
and  delivered  on  defendant's  alleged  guaran- 
ty. There  was  a  Judgment  for  plaintiffs,  and 
defendant  brings  exceptions.  Exceptions 
overruled. 

J<dm  E.  Abbott  for  plaintiffs.  T.  J.  Bar^ 
ry  and  H.  J.  Jacqulth.  for  defendant 

MOBTON,  J.  The  question  la  whether  the 
gnaranty  contained  In  defendants  letter  of 
May  1st  was  a  continuing  guaranty,  or  was 
a  guaranty  for  the  month  of  May;  for  we 
do  not  see  how  It  can  be  fairly  construed  a> 
a  guaranty  for  the  month  of  Mny,  or  for  the 
first  month  ftrilowtog  May  that  goods  were 
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sold  to  DlBimore  ft  Co. .  If  that  had  been 
what  was  intended,  language  more  apt  for 
the  purpose,  naturally,  wonld  have  been 
used.  The  letter  of  May  l^t  was  written 
in  reply  to  a  letter  from  the'platotlflC  dated 
April  29th;  and  we  think  that  the  letter  of 
April  29th  was  properly  adoUtted,  as  the 
letter  to  which  that  of  May  Ist  was  a  reply, 
and  as  tending  to  throw  light  on  the  matter 
to  which  that  related,  and  to  aid  in  its  con* 
Btnictloo.  Looking  at  the  letter  of  April 
29th,  It  is  clear  tuat  what  the  idalnttfls  wish- 
ed to  obtain  was  a  continuing  guaranty,  and 
must  have  been  so  understood  by  the  defend- 
ant They  write,  "If  he  [the  defendant]  will 
give  ua  his  written  guaranty  to  pay  bills  of 
one  month  upon  the  15th  of  succeeding 
month,  if  not  already  paid  by  the  company, 
we  will  acc^t  it,  and  extend  credit  to  ex- 
tent of  $200."  This  refers  to  the  bills  of  suc- 
ceeding months,  and  clearly  implies  that  the 
guaranty  Is  to  be  a  continuing  one.  In  re- 
ply to  that  letter  the  defendant  writes  as 
follows:  "As  you  have  requested  me  to 
have  me  guaranty  the  payment  of  the  Wm. 
J.  DInsmore  Co.'s  account  by  the  middle  of 
the  month,  I  hereby  agree  to  pay  the  current 
month's  account  of  the  Wm.  J.  Dinsmore 
Oo.  on  the  16th  of  the  following  month,  if 
not  paid  by  them  before."  It  Is  plain,  it 
seems  to  us,  that  the  defendant  meant  by 
this  to  accede  to  the  request  of  the  plain- 
tiff, and  to  guaranty  by  the  middle  of  each 
month  <that  is,  by  the  15th)  the  payment  of 
the  bills  of  the  preceding  month,  and  that 
he  did  not  use  the  phrase  "current  month's 
account"  as  meaning  the  aoconnt  of  the 
month  then  current,  but  as  meaning  the  ac- 
count that  would  accrue  from  month  to 
month.  This  construction  Is  supported  by 
the  fact  that  when, '  several  months  later, 
the  plaintiCfa  notified  him  that  the  William 
J.  Dinsmore  Company  had  not  responded  to 
their  requests  for  a  settlement,  and  called 
upon  him  to  make  good  his  guaranty,  he  did 
hot  deny,  but  In  substance  admitted,  his  lia- 
bility. See  Lee  t.  Butler,  167  Mass.  426,  46 
N.  m  62.  We  think,  therefore,  that  the 
guaranty  must  be  construed  as  a  continuing 
guaranty,  and  that  the  rulings  requested 
■were  rightly  refused.  See  Sullivan  v.  Ar- 
cand,  166  Mass.  SQi,  43  N.  E.  19S;  Stamping 
Co.  T.  Koye^  161  Mass.  34%  24  S.  63. 
Exceptions  overmled. 


an  uu0.  S32> 

CLAPP  T.  WILDER  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Jnne  20,  1900.) 

DKBDS— CONDITIONS-CONSTRUCTION— 
EFFECT— BNFOROEIMENT. 

1.  Where  a  deed  recited  that  it  was  on  the 
expiess  condition  that  the  grantees  and  their 
heirs  and  aEsigos  should  forever  refrain  from 
erecting  any  building  nearer  the  street  than  a 
store  bntlding  then  iocated  thereon,  such  deed 
conveyed  a  conditional  fee,  and  the  right  of  re> 
verter  remained  in  the  grantor  until  his  death, 
and  descended  to  his  heirs  or  devisees. 


2.  Where  a  comm<m  grantor  imposed  a  ctw- 
dltlon  TesMedng  the  nection  of  mUldings  on 
land  conv^red,  the  bvrdai  is  on  a  snbseqant 

grantee  of  an  adjoining  lot  seeking  to  enforce 
such  condition  to  show  that  the  i.'ondition  cre- 
ated a  servitude  or  right  in  the  nature  of  an 
easement  whidi  was  amnutenant  to  the  land 
conveyed  to  him. 

3.  FlaintiS's  grantor  conveyed  an  adjidning 
tot  to  defendants  on  condition  that  defendants 
and  their  heirs  shoald  never  erect  any  bnilding 
nearer  the  street  than  a  certain  store  tmllding 
thereon.  The  grantor  was  an  invalid  when 
the  deed  was  delivered,  and  stated  at  the  time 
that  he  imposed  the  condition  so  that  a  view 
of  the  street  from  a  window  of  the  house 
where  he  was  then  living  wonld  not  be  cut  ofiF. 
In  the  same  deed  a  right  of  way  was  reserved, 
to  be  used  in  common  tietween  the  owners  of 
the  land  conveyed  and  the  grantor's  lot  which 
was  snbsequently  conveyed  to  plaintiff.  BM. 
that  the  condition  was  iwrsonal  to  the  orinnal 
grantor,  and  was  not  appurtenant  to  the  land 
conveyed  to  plaintiff,  and  hence  plaintiff  was 
not  entitled  to  enforce  the  same  as  against  de- 
fendants. 

Mortrai,  Knowlton,  and  Lathrop,  SJ.,  dis- 
senting. 

Appeal  from  superior  court  Worcester 

county. 

Actl(»i  by  Frederick  A.  Ciapp  against 
Aaron  O.  Wilder  and  others  to  enjoin  erec- 
tion of  a  building  contrary  to  condition  In 
deed.  Judgment  for  defendants,  and  plain* 
tiff  appeals.  Affirmed. 

Chas.  A.  Babbitt,  for  appellant.  HamU* 
ton  Mayo,  tor  appellees. 

HAMMOND,  J.  This  case  turns  npon  the 
legal  force  and  effect  of  this  clause  In  the 
deed  from  Eaton  to  the  defendants,  namely, 
"And  this  conveyance  Is  made  upon  the  ex- 
press condition  that  said  Wilder  and  Hills, 
their  heirs  and  assigns,  shall  never  erect 
any  building  nearer  the  street  than  the  store 
building  thereon."  ,  The  first  question  Is 
TFhether  this  Is  a  common-law  condlllon. 
The  deed  Is  In  the  ordinary  form  of  a  wai^ 
riinty  deed  in  general  use  In  this  common- 
wealth. Is  carefully  drawn,  and  bears  upon 
its  face  evidence  that  the  draftsman  under- 
stood the  meaning  of  the  legal  terms  used. 
It  conveys  in  apt  language  the  land  now 
owned  by  the  defendants,  and  creates  also 
in  express  terms  two  easements,  one  of 
which  is  a  right  of  way  over  a  strip  of  land 
8  feet  wide  on  the  grantor's  land  next  south- 
erly of  and  adjoining  the  land  conveyed,  and 
the  other  Is  the  right  to  maintain  a  drain 
from  the  store  building  as  conveyed  to  the 
grantor  by  a  prior  deed;  and  it  reserves  a 
right  of  way  over  a  strip  of  land  upon  the 
southerly  side  of  the  land  conveyed,  making, 
in  connection  with  the  right  of  way  above 
conveyed  to  the  defendants,  a  passageway 
16  feet  wide,  to  be  used  In  common;  and 
also  the  right  to  maintain  a  certain  drain 
from  the  cellar  of  the  house  where  the 
grantor  resides  to  the  cellar  under  said  store 
building.  Up  to  this  point  the  grantor  has 
used  language  apt  to  create  easements  and 
reservations.  He  desires  to  do  qne  thing 
mor^  and  that  Is  to  prevent  the  erection  of 
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any  banding  within  a  certain  distance  of 
the  street  EJverjthing  else  has  been  provided 
for.  Here  ttae  language  ctaanges,  and  as  to 
tkts  one  thing  the  deed  Is  upon  the  express 
condition  that  this  provision  be  compiled 
with.  The  language  Is,  "upon  the  express 
condition,'*  an  emphatic  form  of  the  expres- 
sion "on  condition."  Whatever  may  be  the 
force  of  this  language  in  a  will  (see  Attorney 
General  v.  Master,  etc.,  L.  B.  6  H.  U  1; 
Bradstreet  v.  Clark,  21  Pick.  389),  there  Can 
be  no  doubt  of  Its  usual  meaning  in  a  deed. 
The  phrase  "sub  condltlone,"  or  "on  condi- 
tion." Is  one  of  the  three  phrases  by  which, 
without  more,  a  conditional  estate  may  be 
created.  It  Is  the  first  one  named  by  Little- 
ton, and  Coke  says  of  It.  "This  is  the  most 
expresse  and  proper  condition  In  deed,  and 
therefore  onr  author  beglnneth  with  It" 
Co.  Lltt  203(a);  Rawson  v.  School  Dlst,  7 
Allen,.  125,  and  authorities  cited.  In  the 
deed  before  us  it  applies  to  one  single  thing 
perfectly  plain  and  simple.  The  common 
law  as  to  the  creation  of  conditional  estates 
has  always  been  considered  a  part  of  our 
common  law.  If  we  are  to  have  such  es- 
tates. It  is  Important  that  there  should  be 
ttae  least  possible  uncertainty  as  to  the  form 
of  the  language  to  be  used  in  creating  them; 
and  when  we  find  In  a  deed  an  Intensified 
form  of  ttie  phrase,  which  from  the  earliest 
times  has  been  regarded  as  "the  most  ex- 
presse and  proper"  phrase  by  which  to  cre- 
ate such  an  estate,  It  is  to  be  assumed.  In 
tbe  absence  of  anything  appearing  In  the 
deed  to  the  contrary,  that  the  phrase  Is  used 
for  its  proper  legal  purpose,  namely,  to  cre- 
ate such  an  estate,  and  that  such  an  estate 
Ifl  thereby  created.  No  doubt  there  Is  a  dis- 
position among  courts  to  look  for  something 
In  the  deed  which  shall  modify  the  severity 
of  the  language;  and  sometimes  consider- 
able astuteness  has  t>een  exercised  In  this 
direction  (Post  t.  Well,  115  N.  T.  361,  22  N. 
E.  145,  5  L.  R.  A.  422);  and  no  doubt  the  lan- 
guage ifl  sometimes  used  when  from  tbe 
whole  deed  it  sufficiently  appekrs  that  It 
could  not  have  been  Intended  In  Its  full  tech- 
nical sense,  and  in  such  cases  a  restriction, 
and  not  a  technical  condition,  Is  the  result. 
Thus,  in  Sohler  v.  Trinity  Church,  109  Mass. 
1,  19,  the  expression  "in  trust  nevertheless, 
and  tipon  condition  always,"  was  held  not 
to  create  a  condition,  because  "the  grantors 
were  merely  a  committee  who  had  taken 
their  title  In  trust  for  the  society,  and,  If  it 
were  to  come  back  to  their  heirs  by  forfei- 
ture. It  must  be  held  by  them  in  trust  for 
the  society,  and  thus  would  be  turned  into 
a  trust  estate."  In  City  Mission  v.  Apple- 
ton,  117  Mass.  326,  the  words  "upon  and 
subject  to  the  condition"  preceded  one  para- 
graph, and  the  words  "and  also  upon  the 
further  condition"  preceded  the  next  para- 
graph, and  they  were  held  not  to  create  con- 
ditions. As  stated  by  tbe  court  there  was 
no  reason  for  giving  to  the  first  phrase  any 
different  meaning  than  that  given  to  the 


other;  and  both  clauses  cotild  not  be  con- 
strued as  conditions,  because  "upon  that 
construction  a  breach  of  the  first  would, 
upon  entry  by  the  grantor  or  his  heirs,  for- 
feit the  whole  estate,  and  leave  nothing  in 
the  grantee  to  which  the  last  part  of  the 
second  clause  could  apply."  The  second 
clause  could  **therefore  have  effect  only  by 
way  of  restriction,  and  the  first  clause  must 
have  a  like  Interpretation  and  effect"  So, 
also,  where  a  conveyance  Is  subject  to  sev- 
eral conditions  of  varying  Importance  reg- 
ulating the  mode  In  which  the  grantee  may 
use  and  enjoy  the  land,  and  It  appears  that 
they  are  Imposed  as  a  part  of  a  general 
scheme  of  improvement,  and  therefore  en- 
forceable In  equity  by  the  owners  of  the 
estates  for  whose  benefit  they  were  Imposed, 
they  may  be  considered  restrictions,  espe- 
cially If  one  of  them  be  of  such  a  nature 
as  to  be  regarded  as  a  personal  stipulation. 
Skinner  v.  Shepard,  130  Mass.  180;  Ayling 
V.  Kramer,  133  Mass.  12.  So,  also,  a  deed 
reciting  that  the  premises  are  conveyed  sub- 
ject to  a  condition  contained  In  a  prior  deed, 
and  reciting  the  condition,  may  be  con- 
strued, not  as  relmposing  the  condition  by 
the  grantor,  but  as  conveying  the  title  the 
grantor  had  received  from  his  predecessor. 
Nor  is  the  case  of  Cassldy  v.  Mason,  171 
Mass.  607,  50  N.  E.  1027,  to  be  understood 
as  extending  this  doctrine  further  than  as 
stated  In  these  two  paragraphs.  Ayling  v. 
Kramer,  nbl  supra.  See  Locke  v.  Hale,  165 
Mass.  20,  42  N.  E.  331.  The  case  at  bar 
does  not  come  within  any  exception  to  the 
geueral  rule  as  to  the  legal  meaning  of  the 
phrase  "upon  the  express  condition."  As 
stated  by  Parkes,  C.  J.,  In  Oray  v.  Blanch- 
ard,  8  Pick.  284,  288:  "The  words  *thls  con- 
veyance Is  upon  the  condition'  can  mean 
nothing  more  or  less  than  their  natural  im- 
port •  •  •  It  would  be  quite  as  well  to 
say  that  the  words  mean  nothing,  and  so 
ought  to  be  rejected  altogether."  It  must 
be  held,  therefore,  that  the  deed  from  Eaton 
to  the  defendants  conveyed  a  conditional 
fee,  and  that  the  right  of  reverter,  remain- 
ing in  the.  grantor  up  to  the  time  of  his 
death,  went  to  his  heirs  or  devisees.  Gray 
V.  Blanchard,  ubl  supra;  Allen  v.  Howe,  106 
Mass.  241;  Guild  v.  Richards,  16  Gray,  322» 
Hayden  v.  Inhabitants  of  Stougbton,  5  Pick. 
n28;  Austin  v.  Cambrldgeport  Parish.  21 
Pick.  216;  Pub.  St  c.  127,  S  1. 

The  next  question  Is  whether  this  condi- 
tion was  Imposed  for  the  benefit  of  the  land 
now  held  by  the  plaintiff.  If  It  was,  then  it 
Is  Immaterial  whether  It  be  In  the  form  of  a 
condition  or  restriction,  so  far  as  respects 
the  right  of  this  plaintiff.  Whitney  v.  RaU- 
way  Co.,  11  Gray,  359;  Hopkins  v.  Smith, 
162  Masa  444,  38  N.  B.  1122,  and  cases  there- 
in cited.  Upon  this  question  the  case  comes 
to  us  In  a  singular  way,  and  It  Is  somewhat 
difficult  to  understand  the  terms  of  the  re- 
port Upon  the  record  before  us  there  la 
an  agreed  statement  of  tacts,  and  it  would 
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seem  tbaX  the  case  was  ntmittted  to  the 
superior  court  upon  tbat  Tlie  trial  Judge 
ruled  that  the  clanse  In  dlapate  la  a  restric- 
tion, then  'found  from  the  terms  of  the  deed 
ind  surrounding  circumstances  and  situation 
that  It  was  not  Intended  by  tne  grantor  to 
create  s  servitude  for  the  benefit  of  plaln- 
tUTa  land.**  and  then,  by  consent  of  counsel, 
reported  the  case  to  this  court  upon  the  bill, 
answer,  agreed  facta,  and  his  "flndlngs."  If 
his  so-called  "finding"  Is  to  be  regarded  as 
a  finding  of  fact,  and  that  finding  Is  to  stand, 
then  there  Is  no  case  for  tihe  plalntUT.  The 
parties,  however,  have  treated  the  matter 
aa.  In  substance,  a  mllng  In  law,  and  we 
therefore  assume  It  was  Intended  as  such, 
and  that  the  case  fs  before  us  upon  the  bill, 
answer,  and  agreed  facts.  The  burden  Is 
upon  the  plaintiff  to  show  that  the  condition 
In  the  deed  to  the  defendanto  created  a  Bervl- 
tnde  or  right  In  the  nature  of  an  easemoit, 
which,  by  Implication,  is  made  appurtenant 
to  his  land.  The  rule  Is  stated  In  Whitney 
T.  Ballway  Co..  11  Gray.  369,  to  be  that, 
when  **lt  appears  a  fair  Interpretation  of 
the  words  of  a  grant  that  It  was  the  intent 
of  the  parties  to  create  or  reserve  a  right  In 
the  nature  of  a  servitade  or  easement  In  the 
property  granted  for  the  bmefit  of  other 
land  owned  by  the  grantor,  and  originally 
forming,  with  the  land  conveyed,  one  parcel, 
such  right  win  be  deemed  appurtenant  to 
tiie  land  of  the  grantor,  and  binding  on  that 
conveyed  to  the  grantee;  and  the  right  and 
burden  thus  created  will  respectively  pass  to 
and  be  binding  <ai  all  subsequent  grantees  of 
the  respective  lota  of  land.**  Bnt  whether 
the  condltlm  was  intended  to  create  merely 
a  personal  right  or  an  easemoit  appurtenant 
to  some  other  land  is  always  a  question  of 
httent  Ab  stated  In  Beals  v.  Case,  188  Mass. 
138:  "It  Is  always  a  question  of  the  inten- 
tion of  the  parties;  and.  In  order  to  make 
this  rule  applicable.  It  must  appear  from  the 
terms  of  the  grant  or  from  the  situation  and 
surrounding  circumstances  that  It  was  the  in- 
tention of  the  grantor  in  Inserting  the  re- 
striction tcondltloni  to  create  a  servitude  or 
right  which  should  Inure  to  the  plalnttlTs 
land,  and  should  be  annexed  to  It  as  on  ap- 
purtenance*" Ibere  Is  no  language  in  the 
deed  expressly  stating  that  this  condition 
*  was  inserted  for  the  benefit  of  the  remaining 
land.  It  would  have  been  easy  to  say  that 
It  was  so  Inserted  If  that  had  been  the  In- 
tention ot  the  grantor.  This  omission  is  ren- 
dered more  significant  when  It  Is  observed 
that  the  right  of  way  which  Is  reserved  In 
the  deed  Is  "to  be  used  In  common  by  the 
owners  of  the  estate  on  either  side  thereof,'* 
thereby  showing  that  when  the  grantor  In- 
tended to  make  a  reservation  for  the  benefit 
of  his  remaining  lot  he  appreciated  the  im- 
portance of  making  that  Intention  clear,  and 
knew  how  to  do  it  We  must,  therefore,  look 
Into  the  situation  and  attendant  circumstan- 
ces. It  is  not  a  case  where  the  owner  of 
land  adopta  a  scheme  or  plan  for  Its  Im- 


provement, dividing  It  into  house  lots,  and 
Inserting  In  Ihe  various  deeds  uniform  le- 
strictlons  as  to  the  punnses  for  which  the 
land  may  be  used,  such  restrictions  upon 
each  being  Intended  for  the  ben^t  of  the 
other  lots,  and  Is,  theref<n«,  not  included  Id 
the  class  of  cases  of  which  Whitney  Ball- 
way  Oo..  ubl  supra,  and  Hopldns  t.  SmiOi, 
162  Mass.  444,  88  N.  E.  1122,  are  examplea 
And  the  case  Is  still  further  distinguishable 
from  many  of  these  cases  by  the  fact  that  in 
them  there  is  ei^ress  language  In  the  deeds 
showing  an  intention  to  create  the  eaaemmt 
for  the  benefit  of  oUier  laitd.  And  the  case 
Is  unlike  Pedc  t.  Oonway,  119  Moss.  640.  In 
that  case  there  was  a  reservation,  and  not  a 
condition,  and  the  grantor  could  have  no  in- 
terest in  the  reservation  other  than  as  con- 
nected with  his  remaining  land.  In  tbtfl  pres- 
eat  case  the  grantor  retained  on  intnest  bi 
the  land  sold  to  the  defendants,  and  after 
the  sale  of  the  remaining  land  the  right  of 
roverter  In  'the  defendant's  land  stfil  re- 
mained In  his  heirs  or  devisees.  It  appears 
that  the  graidor  was  an  invalid,  and  that  he 
usually  sat  at  a  window,  from  whldi  he  had 
a  good  view  of  the  street;  and  that  while 
negotiations  were  pending  betweoi  him  and 
the  defendants,  and  pricw  to  the  d^veiy  of 
the  deed,  he  told  them  that  if  he  sold 
property  to  them  he  did  not  wish  Us  view 
of  the  street  fnnn  that  window  cnt  <rft  ud 
he  should  have  some  danse  inserted  In  the 
deed  to  prevent  this;  and  when  the  deed  vis 
dtf  vered  he  told  the  defendants  he  bad  pat 
In  a  danse  so  that  his  view  of  street 
from  the  window  should  not  be  cut  ofll.  B» 
was  sick,  and  desired  to  have  the  view  ttaa 
the  window  remain  unimpaired  so  long  as 
he  should  live  where  he  flien  lived.  He  was 
looking  out  for  his  personal  comfort  whQe 
in  occupancy  of  the  house,  but  that  purpose 
Is  perfectly  consistent  with  the  view  that  he 
was  not  making  any  iffovlslon  for  the  fOtnre 
occupant  It  may  be  admitted  that  It  wonU 
be  for  tiie  twneflt  of  the  plaintUTa  land  to 
have  the  condition  observed,  bnt  the  real 
question  is,  was  it  the  Intention  of  tiie  gns- 
tor  that  the  right  to  have  It  thus  observed 
should  be  an  appurtenance  to  that  land?  On 
this  question  we  may  properly  take  Into  con- 
slderatlQu  tbe  manner  In  which  he  protected 
himself.  In  the  case  of  a  restriction  or  res- 
ervation the  person  who  creates  the  restric- 
tion stands,  as  a  rule,  alwrtutely  indltteat 
to  ite  observances  except  aa  he  may  be  Into^ 
ested  as  ovrner  of  some  adjoining  land.  But 
It  Is  otherwise  In  the  case  of  a  condition. 
The  owner  of  the  right  of  reverter  has  an 
Interest  In  the  land  conditioned  entirely  la- 
dependent  of  tbe  benefit  of  other  land  owned 
by  him  or  any  other  person.  It  Is  a  rigbt 
personal  to  him  and  his  heirs  or  devisee. 
Indeed,  In  ancient  times  conditions  were,  as 
a  rule,  of  such  a  natore  that  their  observance 
or  violation  was  of  no  benefit  or  danuge 
whatever  to  any  other  land  than  that  upon 
which  tbe  condition  was  Imposed,  and  the 
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ooSj  persons  fnterested  were  the  owners  of 

the  defeasible  estate  on  the  one  hand  and 
tbe  owner  of  the  right  of  reverter  on  the 
other.  See  note  84  Buti.  Co.  I4tt.  201(a).  In 
this  very  case  the  owner  of  the  right  at  re- 
verter could.  In  any  event,  enter  for  breach 
of  condition,  and  hold  the  land  tree  from  con- 
dition as  of  bis  original  estate  aa  against  the 
whole  world,  nnless,  Indeed,  an  exception  be 
made  tai'favor  of  the  plaintiff.  Tbe  only  cir- 
CDiDStances  here  relied  apon  as  showing  that 
the  grantor  Intended  to  create  this  condition- 
al estate  for  the  benefit  of  hia  remaining  land 
Is  that  he  was  occupying  It  as  a  homestead 
at  the  time  of  the  grant,  and  that  It  would 
be  heneflted  by  the  observance  of  the  condi- 
tion. Bat  these  tacts  are  just  as  ccmslstent 
with  the  Idea  that  the  grantor  Intended  that 
this  remaining  land  should  have  tbe  benefit 
of  the  condition  only  so  long  as  he  pleased, 
whether  occupied  by  him  or  not,  and  that 
at  all  times  the  right  of  reverter  should  re- 
main unimpaired  In  bim  or  his  heirs.  Upon 
full  consideration  of  this  whole  deed  in  the 
light  of  the  attendant  circnmetances,  we  think 
that  the  plaintiff  has  failed  to  show  that 
thia  condition  was  created  for  the  benefit  of 
tbe  plalntllTB  land.  We  are  aware  that  In 
other  states  there  have  been  decisions  that 
may  seem  to  be,  and  pertiaps  are,  In  conflict 
with  this  decision,  although  we  are  Inclined 
to  ttatnk  that  npon  full  examination  the  dlf- 
feroice  may  be  more  seeming  than  real,  and 
that  the  difference  of  result  arises  rather 
from  a  difference  In  the  facts  than  from  any 
difference  as  to  well-recognbsed  legal  or  equi- 
table principles.  See  Clark  v.  Martin,  40  Pa. 
St.  288;  Watrous  v.  Aliea,  R7  Mich.  S62,  24 
N.  W.  104;  Post  V.  Well,  115  N.  Y.  361,  22 
N.  B.  14S,  6  L.  R.  A.  422.  But,  however  that 
may  be,  we  think  a  decision  for  the  plaintiff 
on  the  facts  of  this  case  wonid  be  extending 
the  doctrine  of  Whitney  v.  Railway  Co.,  uhi 
supra,  and  of  similar  cases  in  this  common- 
wealth, beyond  Its  legitimate  scope,  and 
much  farther  than  It  ought  to  go.  The  case 
la  rather  to  be  classed  with  such  cases  as 
Badger  v.  Boardman,  16  Gray,  S69;  Jewell 
V.  Lee,  14  Allen,  145;  Sharp  v.  Ropes,  110 
Mass.  381;  Dana  v,  Wentworth,  111  Mass. 
291.  It  seems  to  us  that  In  all  these  cases  It 
Is  hetter  to  get  at  tbe  Intention  of  the  gran- 
tor from  -the  language  of  the  deed  Interpreted 
in  the  light  o(  the  att^idlng  dicnmstances 
than  to  conjecture  the  Intent  from  tbe  cir- 
cmnstances.  and  then  to  make  the  language 
of  the  deed  bend  to  that.  The  declarations 
of  Eaton  after  the  delivery  of  the  deed  were 
I^roperly  exchided.  Bill  dismissed. 

MORTON,  J.  (dissenting).  There  Is  no 
doubt  that  there  are  words  In  the  clause  in 
qnestlMi  express  and  apt  to  create  a  condi- 
tion at  common  law,  and  that  estates  upon 
ccmditlon  are  a  well-known  form  of  estate. 
But  that  does  not  assist  us  much  In  the  con- 
struction of  the  clause.  Th&ee  never  has 
bean  any  hard  and  fast  ml*  that  worda  ax- 


press  and  apt  to  create  a  condition  at  com- 
mon law  In  a  deed  shonld  always  be  so  con- 
strued. Prom  the  time  of  Lord  Coke,  If 
not  before,  such  vrords  have  received  a  dif- 
ferent conatmctlon  when  required  In  order 
to  promote  the  obvious  Intent  and  purpose 
of  the  parties.  Co.  Lltt  208;  Lord  Crom- 
well's Case,  2  Coke,  70;  Shep.  Touch.  122; 
2  Bl.  Comm.  (Sharswood's  Ed.)  |  151,  note 
1.  The  converse  has  been  equally  true. 
Words  not  apt  to  create  a  condition  In  a 
deed  at  common  law  have  been  construed  as 
creating  one  when  such  appeared  to  be  the 
Intention  of  the  parties,  and  the  language 
admitted  of  such  a  construction.  Shep. 
Touch.  123.  NelthOT  does  the  law  look  with 
esi>eclal  favor  upon  estates  on  condition. 
"CoDdltlons  subsequent,"  It  Is  said  by  Chan- 
cellor Kent,  "are  not  favored  In  law."  4 
Kent,  Comm.  <»th  Fd.)  S  129,  They  are 
strictly  construed  against  parties  seeking  to 
enforce  them,  and  equity  affords  relief  In 
various  cases  from  forfeiture  for  a  breach 
of  them.  Bradstreet  v.  Clark,  21  Pick.  389; 
Merrlfleld  v.  Cobleigh,  4  Cush.  178;  Lundin 
V.  Schoeffel,  167  Mass.  465,  470,  45  N.  B. 
983,  and  cases  cited;  LiUey  t.  Fifty  Asso- 
ciates, 101  Mass.  432.  These  doctrines  have 
been  long  and  Well  settled.  And  they  have 
led  this  court  and  other  conrte  frequency  to 
construe  so-called  "conditions"  not  accord- 
ing to  the  strict  meaning  of  the  words  used, 
but  in  such  a  manner  as  to  carry  out  tbe 
intentions  of  the  parties  as  manifested  by  a 
fair  Interpretation  of  the  language  when 
viewed  In  the  light  of  the  attendant  circum- 
stances. If  it  appeai*ed  that  the  parties  in- 
tended to  create  an  estate  upon  condition, 
effect  has  been  given  to  the  Intention.  If  It 
appeared  that  some  other  right  or  obliga- 
tion was  Intended  to  be  created,  the  lan- 
guage has  been  construed  accordingly.  The 
matter  has  been  regarded  as  one  of  sub- 
scance,  rather  than  of  form;  and  the  cardi- 
nal rule  of  construction  has  been,  not  to 
ascertain  the  effect  in  regard  to  estates  up- 
on condition,  bnt  to  ascertain  and  enforce 
tbe  intention  of  the  parties  so  far  as  It  could 
be  done  consistently  with  established  rules. 
In  nnmerous  cases,  for  one  reason  or  an- 
other, words  apt  to  create  a  condition  at 
common  law  In  a  deed  have  been  Interpret- 
ed as  meaning  something  else,— limitations, 
covenants,  restrictions,  easements,  servi- 
tudes, and  trusts,— because  it  was  thought 
that  such  a  construction  would  best  conform 
to  and  carry  out  the  Intention  of  the  parties 
Oassldy  T.  Mason,  171  Mass.  S07,  60  N.  E 
1027;  Hopkins  v.  Smith,  162  Mass.  444,  38 
N.  R  1122;  Ayling  v.  Kramer,  133  Mass.  12; 
Skinner  v.  Shepard,  130  Mass.  180;  Jeffries 
V.  Jeffries,  117  Mass.  184;  City  Mission  v. 
Appleton,  Id.  826;  Sobier  v.  Trinity  Gbmrch. 
lOe  Mass.  1,  19;  Chapin  v.  Harris,  8  Allen, 
694;  Parker  v.  Nightingale,  8  AUen,  841;  Post 
V.  Well,  115  N.  T.  301,  22  N.  B.  146,  6  B. 
A.  422;  Avery  v.  Railroad  Oo.,  106  N.  T.  142. 
12  M.  B.  619;  Clark  t.  Uartln.  4»  Pa.  St  280; 
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Watrons  t.  Allen,  07  Mlcb.  862,  24  N.  W.  i 
IM;  Ballroad  Oo.  t.  FrlcBt,  131  Ind.  413.  31 
N.  B.  77;  Wier  t.  Slmmoni,  60  Wis.  637,  13 
X.  W.  673;  Fuller  v.  Anna,  45  Vt.  40O;  Mills 
T.  DavlBOQ,  64  X.  J.  Bq.  659,  3S  AU.  1072,  35 
L.  B.  A.  118;  Neely  r.  Hoskins,  84  Ma.  886,  24 
AH  8S2.  The  decisions  In  wblcb  tbls  has 
been  done  hare  not  been  conflned  to  any 
partlcnlar  class  of  cases,  such  as,  for  in- 
stance, building  schemea  and  plans  of  gen- 
eral improTeinent;  bat  the  rule  has  been 
applied  In  other  cases,  and  ^sm  been  recog- 
nized In  cases  where  it  was  not  applied.  It 
Is  an  application  to  conditions  In  deeds  of 
the  role  adopted  in  regard  to  other  written 
instmments,  namely,  to  so  constme  tbem  as 
best  to  promote  the  obvlons  Intent  and  pur- 
pose of  the  parties.  Merrifleld  v.  Cobleigh, 
4  Gush.  178.  It  is  the  same  principle  which 
has  led  to  the  constmctlon  of  a  deed  Intend- 
ed to  take  effect  in  Cataro,  as  a  covenant  to 
stand  seised  (Trafton  t.  Hawes,  102  Blass. 
541),  and  is,  X  tliink.  a  sound  imd  sensible 
rule,  and  one  calculated  to  do  justice  he- 
tween  parties.  The  question,  then.  Is,  it 
seems  to  me,  how  shall  tbls  dause  be  con- 
strued In  the  tight  of  adjudged  cases  In  this 
and  other  courts,  and  in  the  light  of  the 
attendant  drcnmstances  at  the  time  of  the 
execution  of  the  deed?  The  latest  case  In 
this  court  in  whlcb  the  constmctlon  of  a 
condition  in  a  deed  has  been  considered  Is 
Cassidy  t.  Mason,  171  Mass.  607,  50  N.  SL 
1027.  There  were  three  deeds,  each  hav- 
ing a  clause  that  contained  lai^uage  apt  to 
create  a  condition  at  common  law.  In  the 
flrst  deed  the  language  was,  "Provided,  that 
no  building  shall  be  erected  on  said  lots  of 
land,  or  elthor  of  them,  within  ten  feet  of 
the  streets  as  exhibited  on  said  jdan."  In 
the  second  it  was,  "On  condition  that  no 
building  shall  ever  be  erected  on  said  lot 
within  ten  feet  of  said  plan  [street]  as  laid 
down  on  said  plan.**  And  In  the  third  tt 
was,  "The  premises  are  sold  subject  to  the 
condition  that  no  building  shall  ever  be 
erected  on  the  granted  premises  within  less 
than  ten  feet  from  said  street"  It  will  be 
seen  tihat  the  object  of  each  provision  was 
the  same  as  here,  namely,  to  prevent  the 
erection  of  buildings  within  a  certain  dls^ 
tance  of  the  street,  and  tbat  words  the  most 
apt  to  create  a  condition  at  commr>n  law 
were  used,  namely,  "provided,"  "on  condi- 
tion," and  "subject  to  the  condition."  There 
Is  nothing  fn  the  case  as  reported  or  In  the 
papers  on  file  that  shows  tbat  the  provisions 
were  Inserted  as  part  of  a  general  scheme 
or  plan  of  Improvement,  and  the  opinion 
does  not  purport  to  go  on  that  grouad.  All 
of  the  Justices  sitting  concurred,  so  far  as 
appears,  in  the  opinion,  which  was  written 
by  the  late  chief  Justice.  It  was  held  that 
the  provisions  should  be  construed  as  re* 
strlctlotts,  and  not  as  conditions.  It  Is  not 
really  attempted,  as  I  understand  It,  to  dis- 
tinguish tbat  case  from  this.  It  would  seem 
that  the  lernack  of  Lqrd  iBaienboroipg^.  }a 


Waterworks  Co.  v.  Atkinson,  6  Bast^  SOT, 
was  applicable:  "With  a  decided  case  ex- 
actly In  point,  it  would  be  extraordinary  If 
we  were  to  apply  a  different  rule  of  cour 
structlon."  In  Hopkins  r.  Smith,  162  Maaa. 
444,  38  N.  B.  U22,  the  provision  that  was 
the  subject  of  consideration  was  expressed 
in  the  form  of  a  condition  with  what  was 
In  effect  a  clause  of  forfeitate  aaotd  reverto', 
but  the  court  held  that  it  conatitnted  a  re- 
striction for  the  benefit  of  the  purchasers  of 
other  lots.  This  case,  with  Cassldy  v.  Ma- 
son, supra,  illustrates  the  tendency  of  this 
court,  and  shows  the  extmt  to  which  it  has 
gone  In  recent  decisions  In  the  construction 
of  so-called  *^ndItlona."  In  Ayling  v. 
Kramer,  188  Mass.  12,  a  condition  that  "the 
ttoat  line  of  the  bidUIng  which  may  be 
erected  on  the  said  lot  shall  be  placed  tm  a 
line  parallel  with  and  ten  feet  back  froia 
said  Newttm  street'  was  hdd  to  constitute 
a  restriction.  The  decision  was  put  tm  Ihe 
ground  that  Ae  condition  wms  imposed  as  a 
part  of  a  genmd  scheme  of  Improvemoit 
But  conditions  are  constened  aa  reatricttons 
in  BU<^  cases,  not  because  courts  have  any 
special  ftmdneSB  for  or  leaning  towards 
building  schemes  or  plans  of  general  im- 
provement, but  because  It  woidd  be  ineqn^ 
table  and  unjust  as  against  the  owners  of 
adjoining  and.  neighboring  estates  to  ccm- 
stme  them  otherwise,  and  to  permit  a  par- 
ty taking  an  estate  with  notice  of  a  valid 
agreement  resipecting  its  mode  of  use  and 
occupation  towards  andi  estates  to  avoid  It 
Whitney  v.  Railway  Oo.,  11  Gray,  869;  Par- 
ker T.  Nightingale,  6  Allen,  Ml.  It  ia  dlfll- 
cnlt  to  see  why  sni±  reaaonlng  does  not  ap- 
ply as  weU  between  two  as  between  twenty, 
or  why,  if  It  ts  Inequitable  and  unjust  to 
I>erniit  a  party  to  avoid  his  agreement  whea 
there  are  ten  estates  to  be  affected,  it  Is  not 
also  inequitable  and  unjuat  when  there  is 
only  one  estate  to  be  affected.  See,  also, 
J^Mea  T.  Jeffiiea,  117  Mau.  184.  in  wfaldi 
the  clause,  "provided,  that  the  roof  of  the 
aforesaid  stable  aliall  new  be  raised  more 
than  thirteen  feet  above  Olive  street,"  In 
each  of  three  deeds  of  three  adjacent  lots 
from  a  common  grantor  was  held  to  con- 
stitute a  restriction  tm  each  lot  in  favor  of 
the  other  two.  In  Skinner  v.  Shepard,  130 
Mass.  180,  and  Oity  Mission  v.  Appleton.  117 
Mass.  326,  there  was  no  bnlidln^  scheme  or 
plan  of  general  improvement.  The  respec- 
tive deeds  contained  building  llmltatfona  in 
the  form  of  conditions.  They  were  cofl- 
strued  as  restrictions,  for  reasons  there 
given.  See,  also,  Parker  v.  Nightingale,  su- 
pra, and  Merrifleld  v.  C!oblelgb,  supra.  In 
Post  V.  Weil,  116  N.  T.  801,  22  N.  B.  146.  5 
L.  R.  A.  428,  the  owners  of  two  adjolnini 
farms  conveyed  one  subject  to  this  prori- 
Bion:  "Provided,  always,  and  these  prem- 
ises are  upon  this  express  condition,  that 
the  afwesaid  premises  shall  not,  nw  shiH 
any  part  thweof,  *  *  *  be  at  any  time 
bsreaftec  used  «:  occi^ed  aa  a  tawn  or  a 
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public  place  of  any  kind."  It  was  held  that 
the  provision  constituted  a  restriction  for 
the  benefit  of  the  adjoining  property.  See, 
also,  Arery  t.  Railroad  Co.,  106  N.  Y.  142, 12 
N.  SL  619.  In  Clark  t.  Martin,  40  Pa.  St. 
3B0,  the  owner  of  two  adjoining  lots,  who 
resided  on  one,  conveyed  the  other  "upon 
this  express  condition,  nevertheless,  that  the 
«ald  *  *  *,  their  heirs  and  assigns,  shall 
oot  build  or  erect  •  •  •  on  any  part  of 
the  hereby  granted  lot  of  ground,  beyond 
the  distance  of  sixty-five  feet  from  the  said 
Eighth  street,  any  buildings  whatsoever, 
other  than  prtvles,  milk  or  bathing  houses, 
and  walls  or  fences  not  exceeding  the  height 
ot  ten  feet  from  the  level  of  the  ground." 
It  was  held  that  It  was  the  duty  of  the  de- 
fendant not  to  build  In  violation  of  the  con- 
^Utlon,  and  that  this  duty  was  reserved  to 
the  original  grantor  not  as  a  mere  personal 
obligation,  but  for  the  benefit  of  the  adjoin- 
ing land;  Chief  Justice  Lowrle,  who  wrote 
the  opinion,  saying,  "Common  sense  cannot 
doubt  Its  purpose,"— meaning  the  purpose  of 
the  condition,  and  that  It  was  to  benefit  the 
adjoining  land.  In  Watrous  v.  Allen,  57 
Mich.  3^  24  N.  W.  104.  the  deed  was  upon 
^he  express  condition"  that  If  the  grantees, 
their  heirs  and  assigns,  should  at  any  time 
sell  or  keep  for  sale  spirituous  or  Intoxicat- 
ing liquors,  the  title  of  the  premises  should 
thereupon  cease  and  revert  to  the  grantor, 
his  heirs  and  assigns,  and  It  should  be  law- 
ful for  them  to  enter  and  expel  the  grantees 
and  their  heirs  and  assigns.  It  appeared 
that  the  grantor  was  the  owner  of  a  large 
amount  of  real  estate  In  the  vicinity  of  and 
-contiguous  to  the  granted  premises,  and  that 
the  same  had  been  platted;  but  It  did  not 
appear  that  any  of  the  other  lots  had  been 
sold,  or  that,  if  sales  bad  been  made,  the 
deeds  contained  provisions  uniform  with 
that  above  referred  to.  It  was  held  that  the 
-condition  could  be  enforced  in  equity  as  an 
agreement  by  one  who  had  succeeded  to  the 
title  of  the  original  grantor  to  the  adjoining 
a&d  neighboring  land  against  one  who  hiad 
succeeded  to  the  title  of  the  original  gran- 
tee. See,  also,  Fuller  v.  Arms,  45  Vt  400; 
Railroad  Ca  v.  Priest,  131  Ind.  413,  31  N.  E. 
77:  Wler  t.  Simmons,  65  Wla.  637,  13  N.  W. 
873. 

It  seems  to  me  that  the  case  of  Cassidy 
w.  Mason,  supra,  and  the  othe^  cases  to 
which  I  liave  referred,  are  decisive  of  this. 
In  the  present  case,  at  the  time  of  the  con- 
veyance to  the  defendants,  their  grantor  own- 
ed and  occupied  as  a  homestead  the  premises 
DOW  belonging  to  the  plaintiff,  and  adjoining 
on  the  north  those  of  the  defendants.  The 
premises  were  both  situated  on  the  easterly 
side  of  Central  street,  In  Leominster.  On  the 
p^mlses  conveyed  to  the  defendants  the  only 
building,  so  far  as  appears,  was  a  store  two 
stories  high  and  2Zl^  feet  from  the  street 
line.  On  those  retained  by  the  defendants' 
grantor  was  the  dwelling  house  occupied  by 
him.  TblB   was  considerably   nearer  the 


street  than  the  store,  and  was.  as  appears 
from  the  scale  to  which  the  plan  Is  drawn, 
about  35  feet  south  of  the  store.  It  appears 
—though  I  doubc  whether  it  Is  of  Importance 
— that  the  defendant's  grantor  was  an  In- 
valid, and  from  the  window  at  which  he 
usually  sat  there  was  a  good  view  of  Central 
street,  which  was  the  main  street  of  Leomins- 
ter. The  defendants  have  built  out  to  the 
street  line,  although  they  were  notified  by 
the  plaintiffs  not  to  do  so,  and  though  their 
deed  prohibits  them  from  doing  so.  I  lay 
on  one  side  the  declarations  of  defendants' 
grantor  made  before  and  after  and  at  the 
time  of  the  execution  and  delivery  of  the 
deed.  They  do  not  serve  to  identify  the 
Subject-matter,  or  to  explain  the  situation  of 
the  parties  and  the  attendant  clreumBtances 
when  the  deed  was  executed  and  delivered. 
They  are  declarations  by  the  grantor  respect- 
ing his  purpose  in  havhig  the  clause  In- 
serted, and  as  such,  it  seems  to  me,  are 
clearly  inadmissible.  Harlow  t.  Thomas,  15 
Pick.  66;  Noble  v.  Bosworth,  10  Pick.  314; 
Davis  V.  Ball,  e  Gush.  505;  Miller  v.  Wash- 
burn, 117  Mass.  371;  SImanovlch  v.  Wood. 
145  Mass.  180.  13  N.  E.  391;  Llllenthal  v. 
Brewtog  Co..  154  Mass.  186.  28  N.  E.  151,  12 
L.  R.  A.  821;  Adams'  v.  Morgan.  150  Mass. 
143,  22  N.  K.  708;  SIrk  v.  Ela.  163  Mass.  394. 
40  N.  E.  183.  It  Is  plain  that  the  object  of 
the  so-called  "condition"  was  to  prevent  the 
defendants  from  doing  what  they  have  done, 
and  to  prevent  them  from  doing  It  at  any 
time,  either  during  the  grantor's  life  or  after- 
wards. The  language  Is,  "that  said  Wilder 
and  Hills,  their  heirs  and  assigns,  shall  never 
erect  any  building  nearer  the  street  line," 
etc.  The  prohibition  expressly  extends  not 
only  to  Wilder  and  Hills,  but  to  their  heirs 
and  assigns,— to  all  who  shall  take  through 
them.  When  Wilder  and  Hills  took  their 
deed,  they  thereby  agreed  for  themselves  and 
their  heirs  and  assigns  that  they  would  never 
build  any  nearer  the  street  line  than  the 
store  then  was.  The  right  and  obligation 
thus  created  were  not  limited  to  the  lives 
of  the  grantor  and  grantees,  and  were  not 
temporary  lu  character,  but  were  to  continue 
Indefinitely,  anu  were  permanent  Which, 
then.  Is  the  more  reasonable,  that  they  were 
created  for  the  benefit  of  the  adjoining  estate, 
or  for  the  personal  benefit  of  the  grantor? 
It  is  possible,  perhaps,  to  think  of  the  grantor 
as  speculating  uiwn  possibilities  of  reverter 
and  rights  of  re-entry,  and  as  pausing  to 
consider  the  dlfTereuces  between  reservations 
and  conditions,  but  it  is  not  likely  that  he 
did  so.  It  must  have  been  plain  to  him,  as 
to  every  one  else,  that  no  one  could  have  as 
much  interest  In  having  the  space  between 
the  store  and  the  street  kept  open  as  the 
owner  and  occupant  of  the  adjoining  prem- 
ises, and  that  his  Interest  would  consist  in 
the  fact  that  be  was  such  owner  and  occu- 
pant This  would  apply  to  the  grantor  as 
well  as  to  his  successors  In  title.  The  gran- 
tor was  not  thinking  of  a  personal  right  or 
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privilege.  He  vu  deaUng  irttb  property  and 
rigfata  of  proper^,  not  with  personal  rights. 
Tbat  Is  shown  hj  what  was  conveyed,  and 
bj  the  reservations  of  the  rights  of  way  and 
drainage.  It  Is  fair  to  assnme  that  the  scriv- 
ener who  drew  the  deed  knew  that  r^hts 
could  be  created  for  the  benefit  of  an  ad- 
Joining  estate  as  well  In  the  form  of  a  con- 
dition aa  In  the  form  of  a  reservation  or  re- 
striction. To  assume  otherwise  would  be  to 
suppose  that  he  was  Ignorant  of  nnmerons 
cases  In  which  this  court  has  so  held,  and  of 
long-established  rules.  The  change  from  the 
language  of  reservation  to  that  of  condition 
was  not  for  the  purpose  of  altering  the  na- 
ture of  the  right,  but  to  express  in  the 
strongest  terms  that  the  estate  which  he  was 
conveying  should  remain  subject  forever  to 
an  easement  of  light,  air,  and  prospect  In 
favor  of  tbe  other  Estate.  He  does  this  by 
malclng  tbe  conveyance  upon  tbe  express  con- 
dition that  the  grantees,  their  helra  and  as- 
signs, should  never  build  nearer  the  street 
line  than  the  store  then  was.  The  reasoning 
of  the  court  In  Peck  v.  Conway,  119  Mass.  546, 
where  the  grantor  occupied  as  a  homestead 
a  lot  adjoining  that  which  he  conveyed, 
seems  to  me  applicable.  "It  is  difficult'  says 
the  court,  "to  see  how  he  [the  grantor]  would 
have  any  Interest  In  restricting  tbe  use  of 
the  land  sold  except  as  owner  of  the  house 
lot  which  be  retained.  The  nature  of  the 
restriction  also  implies  that  it  was  intended 
for  the  benefit  of  this  lot  The  prohibition 
against  building  on  the  land  sold  would  be 
obviously  useful  and  beneficial  to  this  lot 
giving  It  the  tieneflt  of  better  light  and  air 
and  prospect  (this  is  Its  apparent  purpose); 
while  It  would  be  of  no  appreciable  advan- 
tage for  any  other  purpose.  The  fair  Infer- 
ence Is  that  tbe  parties  Intended  to  create 
this  easement  or  servitude  for  the  benefit  of 
the  adjoining  estate."  It  Is  true  that  In  that 
case  the  ri^t  was  created  by  reservation. 
But  no  stress  was  laid  on  that  fact  and  per- 
•onal  rli^ta  may  be  created  as  well  by  res- 
ervation or  restrlctiotts  as  by  conditions.  The 
Question  waa  whether  the  right  was  a  person- 
al right  or  waa  appurtenant  to  tbe  adjohilng 
land,  and  tbe  court  waa  led*  from  the  situa- 
tion and  manner  of  occupation  of  the  two 
estates,  to  bold  that  the  right  was  not  a  per- 
sonal right  but  constituted  an  easment  In 
favor  of  the  adjoining  estate. 

It  la  to  be  noted  also  that  there  are  no 
words  of  re-entry,  reverter,  or  forfeiture  In 
the  clause  which  we  are  considering.  Such 
words  are  not  necessary  to  constitute  an  es- 
tate upon  condition.  But  If  the  grantor  had 
Intended  to  create  a  personal  right  In  himself 
and  his  heirs  and  devisees  in  distinction  from 
the  rights  of  way  and  drainage  created  by 
reservation.  It  Is  not  improbable,  to  say  the 
least  that  he  would  have  added  words  so 
characteristic  of  estates  upon  condition.  The 
cases  of  Badger  v.  Boardman,  16  Gray,  K9; 
Jewell  T.  Lee,  14  Allen,  145;  Sharp  v.  Ropes, 
110  Maaa.  8S1;  and  Dana  t.  Wentworth. 


Ill  Uass.  291.— are  dearly  dlstlngntebabk 
from  this.  This  18  a  case  as  In  Peck  v.-  Oos- 
way,  supra,  and  Clark  t.  Martin,  aupn.  of  a 
grantor  owning  and  occupying  a  homestead, 
and  owning  and  conv^lng  an  adjolnhig  lot 
subject  to  a  bnllding  limitation.  Naturally 
the  limitation  would  be  Intended  for  tbe 
benefit  of  tbe  homestead.  In  Feck  t.  Con- 
way, supra,  tbe  adjoining  lot  waa  vacant  In 
Clark  V.  Martin,  supra,  there  was  a  boose 
upon  It  In  tbe  present  case  there  was  a 
store  upon  It  which  stood  fnrthw  back  from 
tbe  street  than  tbe  homestead  occupied  by 
tbe  grantor,  thereby  giving  the  homestead 
increased  light  ftir.  and  prospect  which  It 
was  the  manifest  object  of  the  condition  to 
retain.  In  neither  Badger  t.  Boardman,  Jew- 
ell V.  Lee,  Sharp  v.  Ropes,  nor  Dana  t.  Went- 
worth,  were  the  drcumstances  surrotmding 
the  parties  when  their  deeds  were  made  at 
all  similar  to  those  surrounding  the  parties 
when  the  deed  In  this  case  was  made.  I 
think,  therefore,  that  whether  tbe  prevlslm 
is  called  a  "condition**  or  a  **re8trlctlon."  tbe 
plaintiff,  as  owner  of  tbe  adjoining  premises, 
Is  entltied  to  the  benefit  of  it  and  that  a 
decree  sbould  be  entered  In  his  favor. 

KNOWLTON  and  LATHBOP,  J3.,  concnr 
In  this  cplnltm. 


an  Hut.  40 
HARRIS  T.  errARXBT. 

(Sni^eme  Judicial  Orart  of  Massacbnsetta. 

Hampden.  June  21,  1900.) 
DBOBKB  OF  DUrrRIBUnON^-OORKBCTim. 
An  heir  of  testatet  who  as  sodi  is  entitled 

to  a  share  of  his  estate,  may  hare  a  correction, 
as  against  the  other  distributees,  of  the  de««e 
of  diBtribution,  in  which,  tbroogh  ignoraoee 
and  mistake,  and  without  any  fault  on  lier 
part  she  (having  no  notice  or  knowledge  of  the 
probate  of  tbe  will  and  of  the  subsequeDt  pro- 
ceedines,  including  payment  of  ail  the  funds  to 
the  other  distributees)  was  not  named  as  ont 
of  those  Mititled  to  share  in  the  distributioD. 

Report  from  supreme  judicial  court  Hamp- 
den county:  Marcus  P.  Enowlton,  Judge. 

Proceedings  between  one  Harris,  as  execu- 
tor, and  one  Btark^.  Petition  of  heir  dis- 
missed In  probate  court  and  the  b^  ap- 
peals. Judgment  for  heir  rendered,  and  case 
reported  to  full  bench.  Decree  modlOed. 

John  L.  Rice,  fttr  appellant  F.  BL  Carpen- 

t&t,  for  appellee. 

MORTON,  J.  The  appellant  waa  one  of 
tbe  heirs  at  law  of  Daniel  P.  Klngsley,  who 
died  testate,  and  as  such  waa  entitied  to  one- 
eleventh  part  of  the  rest  and  residue  of  his 
estate.  Through  Ignorance  and  mistake  on 
the  part  of  the  executor  and  the  Judge  of  tbe 
probate  court  she  was  not  named  In  the  de- 
cree of  distribution  as  one  of  the  persona 
amongst  whom  the  rest  and  residue  was  to  be 
divided.  She  herself  had  no  notice  or  knowl* 
edge  of  the  probate  of  the  will  of  aald  Klng» 
iBf,  nw  of  the  application  for  aa  ocder  of 
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distrlbntlon,  nor  of  the  proceedings  thereon, 
nor  of  the  payments  made  bj  the  execntor 
under  the  decree  of  distribution,  nor  of  the 
account  rendered  by  him  of  such  payments 
and  Its  allowance,  till  long  after  all  these 
things  bad  been  done.  This  Is  a  petition  by 
her  that  the  order  of  distribution  be  modified 
so  that  the  executor  shali  be  directed  to  dis- 
tribute the  funds  to  her  and  the  others  nam- 
ed In  the  order,— one-eleventh  to  eacli.  Hm 
petition  was  dismissed  in  the  probate  court 
An  appeal  was  taken  by  her,  and  the  case 
cornea  before  us  on  a  report  from  the  single 
Justice  who  heard  the  case,  and  who  directed 
the  decree  of  dlatribntlon  to  be  so  modified 
that  payment  should  be  made  to  the  appel- 
lant and  the  others  named  in  the  decree  in 
equal  shares,  of  one-eleTenth  each.  But  in 
the  decree  which  he  ordered  to  be  entered, 
he  directed  that  the  decree  should  not  re- 
quire the  executor  to  take  further  action, 
nor  Impose  upon  him  any  liability,  but  should 
take  effect  only  to  correct  the  errors  of  the 
former  decree,  and  establish  the  right  of  the 
petitioner  to  a  dlstrlbutlTe  share  as  against 
the  other  distributees  to  whom  payments 
bad  been  made,  and  to  give  to  her  and  to 
the  executor  such  rights  as  against  such  oth- 
er distributees  as  might  arise  from  the  cor- 
rection of  these  errors.  It  is  manifest  that 
the  petitioner  will  be  without  a  remedy  un- 
ion she  can  maintain  this  petition.  Sh&  can- 
not attack  the  former  decree  collaterally, 
and.  from  the  nature  of  the  proceedings,  it 
will  be  concluslTO  and  binding  upon  her  so 
lonj;  aa  it  stands  unrevoked  and  unmodlfledt 
even  tbough  she  may  have  had  no  actual  no- 
tice of  the  proceedings.  The  execntor  is  pro- 
tected from  liability  by  It,  and  by  the  re- 
turn and  allowance,  after  due  notice,  of  his 
account  containing  the  payments  made  by 
him  pursuant  to  the  decree.  And  the  only 
way  in  which  the  appellant  can  procure  a 
revision  or  modification  of  it  is  by  proceed- 
ings instituted  In  the  probate  court  for  that 
purpose.  Loring  v.  Steineman,  1  Mete.  204; 
Pierce  t.  Prescott  128  Mass.  140;  McElm  t. 
X>oane,  137  Mass.  196;  Shores  v.  Hooper,  163 
Mass.  m232.26N.  S1.840,11L.B.A.  308; 
Boonemort  v.  Gill,  167  Mass.  888,  46  N.  B. 
70S.  It  Is  too  well  settled  to  require  discus- 
sion or  consideration  that  the  probate  court 
has  the  power  to  correct  errors  or  mistakes 
In  ite  decrees.  Waters  t.  Sticlcney,  12  Allen, 
1;  Clevtiand  T.  Qnilty,  128  Mass.  578;  Gale 
T.  Nlcfcerson.  144  Mass.  415,  U  N.  EL  714; 
Tucker  v.  Flske,  164  Mass.  674,  28  N.  B.  1051. 
And  the  present  case  seems  to  ns  to  be  an 
eminently  proper  one  fbr  the  »ercise  of  that 
power.  It  is  found  that  the  appellant  was 
<Hie  of  the  heirs  of  the  testator.  As  such,  she 
was  entitled  to  a  share  of  the  rest  and  resl- 
dae.  Through  no  fault  or  negligence  of  her 
own,  lier  name  was  not  Included  among  the 
distributees.  The  other  distributees  have  re- 
celTcd  the  share  which  belonged  to  her.  Un- 
less the  decree  Is  modified  and  corrected  as 
iwoposed*  they  wiU  be  permitted  to  ntala 


funds  to  which,  as  agnlnst  this  appellant, 
they  are  not  Justly  entitled,  and  to  which 
the  only  claim  that  they  have  is  by  virtue 
of  a  payment  made  to  them  by  the  execntor 
pursuant  to  a  decree  founded,  as  between 
this  appellant  and  them,  in  ignorance  and 
mistake  on  the  part  of  the  executor  and  the 
Judge  of  the  probate  court.  It  needs  no  ar- 
gument, we  think,  to  show  that  under  such 
circumstances  the  decree  should  be  revised 
and  corrected  so  far  as  can  be  done  without 
imposing  any  liability  on  the  executor.  The 
decree  ordered  to  be  entered  by  the  single 
Justice  avoids  that,  and  establishes  the  right 
of  the  appellant  to  a  distributive  share  as 
between  her  and  the  other  distributees,  and 
gives  her  and  the  execntor  such  rights 
against  them  as  arise  from  a  correction  of 
the  errors  in  the  fwmer  decree;  thus  ena- 
bling the  execntor  and  her  to  take  steps 
against  them  for  the  recovery  of  the  share 
to  which  she  is  held  to  be  enUtled  without 
being  met  by  the  objection  that  she  has  no 
right  to  a  distribntlve  share  under  the  decree 
of  distribution.  As  the  report  stands,  we 
see  no  ground  on  which  laches  can  be  Im- 
puted to  the  appellant,  and  we  think  that  a 
decree  as  ordered  by  the  sln^e  justice  should 
be  entered.  So  ordered. 


(vn  Mam.  418) 

STTNSON  V.  KENNY  et  al 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   June  20,  1900.) 

HIGHWAYS  —  BICYCLES  —  INJURY  TO  WHBBL- 
MAN— NEQLtaENCE— TRTAl,— BVIDENCH 

—QUESTION  FOa  JURY. 
Where,  in  an  action  for  imories,  there  was 
evidence  that  plaintifE  wau  rlduig  slowly  on  his 
bicycle,  on  the  right-hand  side  of  the  street, 
ringing  his  heU,  and  that  he  tried  to  get  out  of 
defendant's  way,  but  that  defendant  made  a 
quick  turn  with  bis  hack  and  caught  him,  and 
also  evidence  that  plaintiff  was  riding  fast  on 
the  left  side  of  the  street,  the  coart  properly 
refused  to  rule  that  the  whole  evidence  was 
as  conHisteot  with  plaintiff's  want  of  due  care 
as  with  his  exercise  of  care,  and  that  he  was 
not  entitled  to  recover. 

Exceptions  from  superior  court;  SnlfoUc 
county;  Jolm  A.  Alkcn,  Judge. 

Action  by  Frank  Stinson  against  Charles 
Kenny  and  another.  Defendants  bring  ex- 
ceptions to  the  court's 'refusal  to  rule  aa  re- 
quested by  them.  Overruled. 

Ropes,  Gray  &  Oorham  and  R.  L.  Ray- 
mond, for  plaintiff.  B.  B.  Clhamplln  and  G. 
li.  Wilson,  for  defendants. 

MORTON,  7.  We  think  that  there  was 
evidence  for  the  Jury  on  the  question  of 
plalntiiPs  due  care.  TherB  was  testimony 
tending  to  show  that  the  plaintiff  came 
down  Coming  street,  on  the  right-hand  side, 
towards  Washington  street^  and  that  he  was 
riding  slowly  and  ringing  his  bell,  and  ttiat 
before  crossing  Washington  street  he  loot 
ed  n<ntherly  and  saw  the  hack,  and  tried  to 
OQSs  over  and  get  out  of  Its  way,  or^  as 
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tbe  plaintiff  himself  feBtl'fled,  "tried  to  make 
a  sharp  torn  to  get  out  of  the  vraj  of  the 
carriage,  bnt  he  [meanlngt  evidentl7r  the 
driver]  made  a  turn  quickly.  Hien  the  pole 
caught  me  and  knocked  me  off  my  bicycle, 
and  threw  me  underneath  the  horses*  feet" 
The  plaintiff  had  no  lamp  on  his  bicycle, 
and  Coming  street  was  dark,  bnt  Washing- 
ton street  was  light.  There  was  testimony 
for  the  defendants  tending  to  show  that  the 
plaintiff  was  riding  very  fast,  and  that  be 
was  on  the  left  side  of  Ooxnliv  street  But 
we  think  that  the  auestton  of  plalntUTs  due 
care  was  for  the  jury.  We  also  think  that 
there  was  erldence  for  the  Jury  on  the  Ques* 
tton  of  the  driver's  negligence.  There  was 
testimony  tending  to  show  that  he  was  drlv* 
Ing  TOT  fMt,  and,  as  tending  to  corroborate 
that,  that  the  hack  went  40  or  60  feet  after 
the  collision  before  It  stopped,  and  that,  aft- 
w  the  driver  had  got  off  the  hack,  the  pas- 
senger told  him  to  get  on  and  go  where  he 
was  going;  that  be  wanted  to  get  there  In 
a  hnny.  The  driver  also  testified  on  cross- 
examination  that  If  ttie  plaintiff  was  on  the 
right-hand  side  of  Oomlng  street,  and  riding 
slowly,  he  would  have  seen  him  If  be  had 
looked.  This  testlmoiqr,  with  the  other  tee- 
timony  In  the  case,  Justified  tiie  court  in 
submitting  the  question  of  the  driver's  neg- 
ligence to  the  Jury.  The  ruling  requested 
1^  the  defendants,  'tluA  tiie  whole  evidence 
is  as  consistent  with  plaintiff's  want  of  due 
care  as  with  his  ^nrclse  of  care,  and  he  is 
not  entltied  to  recover,"  was  rightiy  refus- 
ed. WhethW  It  was  so  or  not  was  a  ques- 
tion of  taat,  under  proper  Instimctiona,  for 
the  Jury.  To  have  given  the  ruling  would 
have  withdrawn  from  the  ]nry  the  qnestion 
of  plaintiff's  due  care,  of  which  there  was 
erldoice,  Bxceptions  overruled. 


ANDEB80N  V.  LBAROTD. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   June  21,  1900.) 

VKAUDULBNT  CONVBTANCES-PLRADINf^ 
SUFFICIHNCT  TO  SOPPOET  FINDINGS. 

A  complaint  for  the  discharge  of  a  mort- 
gase  averred  its  payment  by  defendant's  hus- 
band and  Its  diachaive  by  the  mortgagee,  after 
which  the  husband,  being  embarraraed,  caused 
the  mortgagee  to  assign  the  mortgage  to  de- 
fendant. BB  though  It  had  not  been  paid,  to  de- 
fraud big  creditors,  which  fraudulent  purpose 
was  participated  la  by  defendant,  who  paid  no 
consideration  for  the  transfer,  ^e  answer  ad- 
mitted that  defendant's  husband  paid  the  mort- 

Egee  the  amount  of  the  mortgage,  but  denied 
i  discbarge,  alleging  its  assignment  to  de- 
fendant, and  also  denied  the  charges  of  fraud, 
and  that  defendant's  husband  was  embarrassed 
at  the  time  of  the  transfer.  HM  sufficient  to 
support  a  finding.  If  the  evidence  warranted  it 
that  the  mortgage  was  duly  assigned  to  de- 
fendant and  that  there  was  no  intent  either 
of  defendant  or  her  husband,  to  Aelaj  the  let- 
ter's creditors. 

Appeal  from  superior  court  Suffolk  county. 
BHl  by  George  W.  Anderson,  as  adminis- 
trator de  bonis  non  of  the  estate  of  L.  Elmer 


Learoyd,  deceased,  agabist  Adeline  F.  Lea- 
royd,  to  compel  the  discharge  of  a  mortgage 
held  by  defendant  on  property  of  the  estate. 
From  a  decree  dismissing  tbo  oomplilot, 
plaintiff  appeals.  Affirmed. 

Oea  F.  Hanson  and  Q.  W.  Anderson,  tor 
appellant   Frank  E.  Famham,  for  app^ee. 

MOBTON.  J.  There  was  a  motion  by  the 
plaintiff  In  the  superior  court  that  the  evi- 
dence taken  by  the  official  stenographer 
should  be  reported  to  the  fnll  court  Tbe 
motion  was  oenied,  and  the  plaintiff  appeal- 
ed to  this  couri;  and  the  matter  has  been 
decided  against  bim  here.  There  remains 
only  his  appeal  from  the  decree  dlsmtsshig 
the  bill  with  costs. 

No  evidence  Is  before  us,  and  the  only 
qneati<m,  therefore,  Is  whether  the  decree  Is 
warranted  by  the  pleadings.  Rankin  v.  In- 
surance Co.,  100  Mass.  66.  22  N.  B.  im  The 
substance  of  tbe  plalntUTs  bill  is  that  tbe 
mortgage  had  been  paid  by  the  defoidanf s 
husband,  and  bad  been  discharged  by  the 
mortgagee;  bnt  tliat  afterwards  defendants 
husband,  being  In  embarrassed  circumstances, 
caused  tbe  mortgagee  to  execute  an  assign- 
ment of  tbe  mortgage  to  tbe  defendant  ss 
though  the  mortgage  had  not  been  paid  and 
discharged,  for  the  purpose  of  securing  tbe 
same  to  bis  own  use  and  benefit  and  de- 
frauding his  creditors;  and  that  no  valuable 
consideration  moved  from  the  defendant  and 
She  participated  In  her  husband's  fraudulent 
purpose.  The  answer  adnjlts  that  defeod- 
ant's  husband  paid  to  the  mortgagee  the  foil 
amount  due  under  the  mortgage,  but  denies 
that  the  mortgage  was  discharged,  and  alle^ 
that  by  a  writing  made  at  the  time,  and  ex- 
ecuted by  the  mortgagee.  It  was  antgoed, 
and  was  Intended  to  be  assigned,  to  the  de- 
fendant; and  that  afterwards,  on  hearing 
that  this  writing  was  Informal  and  Irregular, 
a  proper  assignment  was  placed  on  record  by 
the  defendant  It  denies  the  charges  of 
fraud  and  collusion,  and  that  defendant's  bus- 
band,  either  at  the  time  of  the  original  trans- 
fer of  tbe  mortgage,  or  at  the  time  of  the 
recording  of  tbe  assignment  was  In  embar- 
rassed circumstances,  but  alleges  that  he  wu 
able  to  pay,  and  did  pay.  all  his  debts. 

It  Is  manlf^  that  under  these  pleadlags 
the  court  would  have  been  Justified  In  find- 
ing, If  the  evidence  warranted  it  In  ao  dohig, 
that  the  mortgage  was  duly  assigned  to  tlie 
defendant  and  that  tbe  legal  title  to  It  vested 
In  her,  and  that  there  was  no  intent  to  hhider 
or  delay  her  husband's  creditors,  either  on  ber 
part  or  bis.  Whether  what  took  place 
erated  as  a  'payment  and  dlscliarge  of  tbe 
mortgage  or  as  an  assignment  was  a  qoes- 
tton  of  fact  depending  on  tbe  Intention  of 
tbe  parties.  Brown  v.  Lapham,  S  Gush. 
651.  The  fact  that  the  mortgagor  paid  to 
the  mortgagee  the  amount  due  under  the 
mortgage  would  not  necessarily  operate  as 
a  payment  and  discharge  of  the  mortgage,  and 
render  an  assignment  of  It  by  the  mortgagee 
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to  a  third  party  InvaUcL  Sheddy  t.  Geran, 
m  Mass.  878;  Hall  v.  Soutbwick.  27  Minn. 
234,  6  N.  W.  799.  MoreoTer.  the  writing 
that  was  executed  by  the  mortgagee  at  the 
time  she  received  the  amonnt  dne  tended  to 
show  that  what  she  recelTed  came  from  the 
defendant.  Decree  affirmed. 


an  Hub.  4fiS) 

WEEKS  T.  EDWABDS  et  aL 
(Siqweme  Judicial  Oonrt  of  Massaehvsetts. 
Barnstable.    Jane  21,  1900.) 

PARTITION  —  PARTY  TO  JUDOMBNT  —  8UBSB- 
QUENT  EQUITABLE  SUIT— BAR— PLEADING— 
RBSUl^TINO  TRUST— ADVBRSB  P088BBSI0H— 
BI^TiON— RBUBDIES. 

1.  Pob.  St  c  178,  i  36,  proTiding  that  final 
judgment  in  partition  shall  tie  concinsive  as  to 
the  rights  of  property  and  possession  of  par- 
ties to  the  Jadgmeat;  and  section  63.  declaring 
that  partition,  when  finally  confirmed,  shall  be 
conciuiive  on  all  heirs  and  devisees,— have  ref- 
erence only  to  such  rights  as  coald  have  been 
asserted  in  a  writ  of  right  at  common  law;  and 
one  who  was  a  party  to  a  judgment  in  parti- 
tion proceedings  in  the  probate  court,  and 
there,  on  his  own  plea,  received  judgment  for 
a  fifth  interest  in  land,  to  which  he  was  ad- 
mittedly entitled  by  descent,  was  not  there* 
after  barred  from  seeking  in  a  court  of  equity 
the  establishment  of  - a  resulting  trust  and  con- 
veyance of  a  half  Interest  in  the  same  land, 
as  the  assertion  of  such  equitable  interest  waa 
not  inconsistent  with  the  right  he  acquired  at 
law  under  the  partition  proceeding, 

2.  Where  plaintiff  In  a  bill  to  eBtabUsh  a 
resulting  trust  and  compel  a  conveyance  of  a 
half  interest  In  land,  alleged  that  the  piaintifC, 
with  the  consent  of  his  trustee,  entered  on  the 
premises  mote  than  20  years  before,  as  own- 
er In  fee^  and  made  valuable  improvements, 
this  was  not  such  an  assertion  of  a  legal  right 
br  adverse  possession  as  to  change  the  nature 
of  the  action  from  an  eqoitable  to  a  legal  one, 
■o  aa  to  be  subject  to  the  bar  of  a  pnor  pro- 
ceeding in  partition  in  which  plaintiff  appear- 
ed and  recovered  judgment  for  a  fifth  Interest 
in  the  same  land,  to  which  he  was  entitled  by 
descent. 

3.  Where  plaintiff,  in  a  bill  to  establish  a 
resulting  trust  and  compel  a  conveyance  of  a 
half  interest  in  land,  also  alleged  that  with  the 
consent  of  bis  trustee  he  bad  entered  on  the 
Dremlaes  more  than  20  years  before,  as  owner 
m  fee,  and  made  valuable  improvements,  he 
could  not  be  pnt  to  an  election  between  bis 
eqai table  and  his  legsl  remedies  to  establish 
title,  aa  be  had  a  right  to  assert  both. 

Report  from  aaperlor  oonrt,  Banutahle 
eonnly;  Franklin  O.  Fenraden,  Judge. 

Bnlt  by  Joseph  S.  Weeks  agalnat  Saxib  H. 
Bdwarda  and  otbera  to  establtah  a  zesnltliig 
tntst  and  compel  a  conveyance.  After  a 
jndemait  ot  the  superior  court  overmling 
defmdants*  plea  of  former  adjodlcatlcm,  ttie 
r-ase  fa  reported  to  the  supreme  court.  Af- 

Cbas.  F.  Chamberlayne,  for  plaintiff.  John- 
■on.  Clai^  ft  Underwood,  for  defendants. 

HOLtMES,  C.  J.  This  Is  a  bill  to  estabUafa 
m  resulting  trust  In  a  parcel  of  land  In  Fal- 
moutli.  formerly  belonging  to  the  father  of 
the  plaintiff  and  defendants,  on  the  ground 
tliat  tbe  plaintiff  Intrusted  half  the  purchase 
price  to  tals  father  apoo  the  understanding 


that  the  latter  would  bay  the  land  for  both, 
with  additional  circumstances  not  necessary 
to  mention.  The  defendants  pleaded  that  be- 
fore bringing  this  bill  the  plaintiff  began 
proceedings  in  partition  in  the  probate  court, 
in  which  he  alleged  that  bis  Interest  in  the 
land  was  one-fifth  (that  is,  his  share  by  de- 
scent); that  the  defendants  appeared,  and 
admitted  tbe  plaintiff's  Interest  as  stated; 
that  afterwards  the  plaintiff  petitioned  flor 
leave  to  discontinue  those  proceedings,  but 
that  the  probate  court  denied  leave  without 
prejudice,  and  continued  the  proceedings  to 
await  final  action  In  the  present  cause.  The 
judge  of  the  auperlcw  court  ruled  that  these 
facts  were  no  bar  to  the  bQU  and  would  not 
justify  a  dismissal  of  the  bill,  and  reported 
his  ruling  to  this  court 

The  ruling  was  right.  The  ground  taken 
by  the  defendants  Is  that  the  partition  pro- 
ceedings are  inconsistent  with  this  bill  In 
equity;  that  If  they  had  gone  to  Judgment 
they  would  be  a  bar;  and  that,  therefore,  the 
pendency  of  them  equally  Is  a  bar.  It  Is  un- 
necessary  to  say  all  that  might  be  aald  In 
anawer  to  this  argument  It  Is  enough  that 
the  .prf>ceedings  are  not  inconsistent  Those 
for  partition  go  on  the  legal  title.  The  plain- 
tiff has  a  legal  title  to  one-fifth.  It  Is  con- 
sistent with  this  that  he  should  have  an 
equitable  right  to  a  larger  share.  The  asser- 
tion of  tbe  equitable  right  Is  not  Inconsistent 
with  a  wish  to  have  what  he  is  admitted  to 
own  set  off  to  him.  All  that  can  be  said 
is  that  when  asaertlng  an  equitable  title  a 
man  would  not  be  so  Ufcely  to  ask  for  a  par- 
tition before  as  after  the  equitable  rights 
were  disposed  of,  and  either  adjudicated 
against  or  turned  into  legal  rights  by  con- 
reyances.  This  the  plaintiff  recognized,  and 
it  Is  not  his  fault  that  the  partition  proceed- 
ings still  are  In  court  But  there  Is  no  logical 
Inconsistency  in  his  assertiug  his  admitted 
legal  rights  and  his  controverted  equitable 
rights  at  the  same  time.  Lonvalle  r.  M^ard, 
1  Gllman,  39-^;  Greenup  v.  Sewell,  18  111. 
63,  M;  WlUlams  t.  Van  Tuyl.  2  Ohio  St  S86. 
8S8. 

Before  Rev.  St  e.  10^  {  83,  now  Pub.  St  c. 
173,  8  35,  a  judgment  in  partition  bound  the 
possession  only.  Pierce  v.  Oliver,  18  Mass. 
211.  213.  The  commissioners  suggested  the 
provision  In  that  section  (making  the  Judg- 
ment conclusive  of  the  parties'  rights,  both 
of  property  and  of  possession),  on  the  ground 
that  if,  as  they  proposed,  the  writ  of  right 
should  be  abolished,  a  party  never  could  re- 
cover lands  unless  he  had  the  right  of  pos- 
session, and  that  It  would  follow  that  a  par- 
tition under  this  change  In  the  law  of  real 
actions  would  bind  the  rights  of  property 
also.  They  added  that  the  result  was  ex- 
plicitly stated  In  order  to  prevent  any  doubt 
or  mistake  on  the  subject.  Report  on  Rev. 
St.  c.  103,  f  80,  note.  See,  also.  Rev.  St  e. 
103,  8  68;  Pub.  St  c.  178,  9S  47,  63.  It  Is 
plain  by  the  form  of  their  statement  that  by 
**rlgbts  of  property"  Is  meant  rights  that 
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coQld  be  asserted  In  a  writ  of  right,— that  !8 
to  say,  rights  at  common  law,— apart  from 
the  question  whether  in  strictness  equitable 
rights  are  property  In  the  land,  or  more  than 
jura  In  personam,  now  as  formerly.  Tele- 
graph Co.  T.  Caldwell,  141  Moab.  488,  482,  6 
N.  E.  T37. 

It  Is  said  that  the  bill  sets  np  a  title  by 
adverse  nse,  and  it  Is  true  that  there  are 
allegations  that  the  plalntlfl.  with  the  eon- 
sent  of  his  father,  entered  upon  the  prem- 
ises more  than  20  years  before  as  owner  in 
fee.  and  made  valuable  Improvements.  But 
it  is  apparent  that  these  allegations  do  not 
mean  that  he  has  gained  a  legal  title  to  the 
whole  parcel,  as  the  plaintiff  claims  tmly  a 
right  to  one-half.  Whether  he  has  a  legal 
title  to  any  specific  part  Is  not  plain,  and  Is 
not  material  now,  as  the  relief  sought  is  a 
conveyance,  and  to  the  extent  that  a  con- 
reyance  is  asked  we  must  take  it  that  a  le- 
gal title  Is  not  claimed. 

The  case  Is  not  argued  for  the  defendants 
AS  one  of  election,  and  plainly  Is  not  one. 
The  plaintiff  Is  not  called  npon  to  choose  be- 
tween Ills  legal  and  his  equitable  title.  He 
has  a  right  to  assert  his  equitable  title  In  ad- 
dition to  that  which  he  has  by  the  common 
law.  There  Is  not  even  occasion  to  require 
the  plaintiff  to  elect  between  remedies,  as 
when  he  has  vexed  the  defendant  with  two 
suits  for  the  same  cause.  Sandford  v. 
Wright,  164  Mass.  SS,  87,  41  N.  E.  120;  Con- 
nlhan  v.  Thompson,  11  Mass.  270,  372. 

Plea  not  allowed.   Defendants  to  answer. 


(176  Mass.  349) 

SHERMAN  V,  CONGREaATIONAL  HOME 
MISSIONARY  SOC.  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.   June  20.  1800.) 

CH&RITIES— BEQUEST— CONSTRUCTION. 

1.  The  fact  that  the  precise  mode  of  carrjr* 
ing  out  a  charitable  bequest  is  not  fixed  will 
not  defeat  the  bequest,  where  the  charitable 
intent  is  of  the  substance  of  the  legacy. 

2.  The  fact  that  a  plan  of  distribution  of  a 
charitable  bequest  was  intended  to  be  left  with 
the  executrix,  but  was  not,  will  not  defeat  the 
bequest. 

3.  Since  the  Woman's  Christian  Temperance 

Union  and  a  home  for  worthy  working  girls 
are  charitable  institutions  (there  being  no  pro- 
visions for  Capital  stock  or  dividends,  and  their 
funds  being  derived  from  benevolent  persona), 
a  beqaest  to  the  "W.  C  T.  U.,  or  Rest  Home 
In  Chicopee  Sti-eet,  Mass.,"  is  valid,  and  the 
court  will  divide  the  bequest  equally  between 
the  two  charities. 

Appeal  from  probate  conrt,  Hampden 
county. 

Proceeding  between  Henry  O.  Sherman 
and  the  Congregational  Home  MUtsionary 
SocletT  and  others  for  the  construction  o(  a 
wllL  From  an  adverse  decree  the  Home 
Mlssloouuy  ISociety  and  others  appeaL  Modi- 
fled. 

Robert  C.  Cooley,  for  appellant  Massachu- 
■etta  W.  a  T.  U.   Weshm  &  Weston,  for  ap- 


pellant Congregational  Home  Mtoaionary  See. 
Ralph  W.  Ellis,  for  appelant  Woman's  Board 

of  Missions. 

MORTON,  J.  We  think  that  a  '•rest  home 
for  worthy  working  girls,"  and  on  "old  la- 
dles' home,"  as  described  in  the  agreed 
facts,  constitute  valid  public  charities.  In 
neither  are  the  advantages  of  the  Institution 
furnished  to  the  Inmates  for  profit,  and  In 
neither  Is  there  any  provision  made  tor  mak- 
ing dividends  or  profits.  When  incorporat- 
ed, they  have  no  capital  stock.  Their  fnnds 
are  derived  from  voltmtary  contributioaB 
from  benevolent  persons,  anpplemented  by 
such  sums  as  may  be  received  from  the  In- 
mates, and  whatever  funds  are  received  are 
devoted  to  the  purposes  of  the  institution. 
A  rest  home  is  a  place  of  rest  for  girls  who 
are  working  for  small  wages,  where  they 
may  go  and  board  in  the  country  at  a  low 
price.  "Some  are  endowed,  some  are  un- 
der the  general  management  of  charitable 
organizations,  and  some  are  managed  by 
trustees."  They  are  not  usually  Incorpo- 
rated. The  object  of  an  old  ladies'  home  Is 
to  provide  a  home  for  aged,  homeless,  and 
indigent  women.  "Inmates  are  received  and 
provided  with  a  home  during  life,  including 
clothing,  sometimes  without  any  payment, 
and  sometimes  upon  the  payment  of  a  small 
fee  fixed  by  the  by-laws.**  The  care  and 
control  are  usually  vested  in  managers  who 
serve  gratuitously.  Old  ladles'  homes  are 
usually  Incorporated.  It  is  obvious,  we  think, 
tliat  institutions  snch  as  those  described 
above  constitute  valid  public  charities.  Mc- 
Donald V.  Hospital,  120  Mass.  432;  Gooch  v. 
Association,  100  Mass.  558;  Jackson  v.  Phil- 
lips, 14  Allen,  539. 

In  the  next  place,  we  think  that  it  is  also 
plain  that  the  second  clause  In  the  will  man- 
ifests a  general  charitable  Intent  leaving  on- 
determined  the  particular  manner  In  which 
It  should  be  carried  Into  ^ect  In  this  re- 
spect this  case  dlfters  from  Teele  v.  Bishop, 
ICS  Mass.  341,  47  N.  E.  422.  The  charitable 
Intent  is  manifested  by  the  nature  and  ob- 
jects of  the  institutions  to  whose  use  tbe 
property  is  to  be  devoted,  and  the  general 
Intent  is  shown  In  the  same  maimer.  The 
gift  Is  for  a  "rest  home  for  worthy  working 
girls,"  or  for  an  "old  ladles'  home,"  both  of 
which,  as  we  have  already  observed,  are 
valid,  public  charities.  Whether  the  institu- 
tion as  finally  established  should  be  of  one 
kind  or  the  other,  or  should  combine  tbe 
features  of  both,  the  testatrix  had  not  de- 
termined at  the  date  of  the  execution  of  the 
will,  but  the  general  charitable  Intent  was 
clear.  The  precise  mode  In  which  It  sboold 
be  carried  out  was  left  to  be  determined  by 
her  thereafter,  or,  as  we  think,  according  to 
the  fair  Interpretation  of  the  clause,  by  her 
executor,  in  case  she  did  not  decide  uptm  It 
So  construed,  we  think  that  the  bequest  was 
clearly  valid.  Fairbanks  v.  Lamson,  96 
Maaa.  083;  Attorney  Ooienl  t.  Fletcher,  5 
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Law  J.'(N.  S.)  73.  See.  also,  Mlnot  T.  Baker, 
147  Mass.  SIS,  17  N.  B.  838.  Even  if,  as 
the  appellants  contend,  tlie  clause  should  be 
construed  as  meaning  that  a  plan  was  to  be 
left  I17  the  testatrix  with  her  executor,  and 
was  not,  the  failure  to  do  so  would  not.  we 
think,  override  the  general  charitable  Intent, 
and  render  the  <danse  null.  Mills  r.  Farm- 
er, 1  Mer.  SS;  Attorney  General  t.  Syderfen, 
1  Vern.  224;  Mills  t.  Faim^,  19  Ves.  Jr. 
483;  OlUan  t.  Glllan.  L.  B.  arlsh)  1  Ch.  D. 
114.  We  do  not  tbinfc,  for  the  reasons  given 
above,  that  this  case  comes  within  the  class 
of  cases  where,  It  being  In^osslble  or  Im- 
practicable to  carry  out  the  testator's  wishes 
In  the  manner  In  which  he  has  directed.  It 
has  been  held  that  the  legacy  Called.  In  such 
cases  It  la  the  mode  which  Is  of  the  sub- 
stance of  the  legacy.  Here  the  graeral  cha^ 
Itable  Intent  I0  of  the  substance  of  Uie  1^- 
acy. 

There  can  be  no  reascmable  doubt  we 
think,  that  the  testatrix  Intended  to  desig- 
nate as  legatee  the  public  charity  established 
by  the  sec<Hid  clause,  when,  in  the  third, 
flftb,  and  twenty-third  clauses,  she  gives  leg- 
aciea  to  what  she  variously  describes  as 
the  "Rest  Home  In  Mass.,"  the  "Rest  Home. 
Chlcopee,  Mass.,"  and  the  "Rest  Home." 
And  we  think  that,  for  reasons  already  giv- 
en, the  gift  Is  valid  In  each  case.  We  also 
think  that  the  same  public  charity  Is  meant 
by  the  "Rest  Home  In  Chlcopee  Street 
Mass.,"  In  the  twentieth  clause.  But  another 
question  arises  In  respect  to  that  clause.  By 
it  the  testatrix  gives  "to  W.  C.  T.  U..  or  Rest 
Home  In  Chlcopee  Street  Mass.."  $1,000.  It 
is  agreed  that  the  Initials  "W.  0.  T.  TJ."  were 
used  to  designate  the  Massachusetts  Wo- 
man's Christian  Temperance  Union.  Upon 
the  ordinary  ivlnclples  which  apply  to  tes- 
tamentary dispositions  this  gift  would  bevold 
flor  uncertainty.  1  Jarm.  Wills  (8th  B)d.)  •342 
et  seq.;  1  Bedf.  Wills  (Xet  Bd.)  *686.  •687. 
But  different  rules  apply  to  gifts  for  chari- 
table uses.  In  such  cases,  the  general  chari- 
table intent  being  clear,  the  court  will  carry 
It  into  effect  notwithstanding  there  may  be 
uncertainty  lu  regard  to  the  particular  per^ 
sons  or  objects  Intended  to  be  benefited  by 
the  testator's  bounty.  1  Jarm.  Wills  (8th  Ed.) 
•206,  *246,  •247.  Thus,  where  there  was  a 
beqnest  to  the  Kent  County  Hospital,  but 
there  was  no  Institution  of  tliat  name,  the 
court  caused  it  to  be  divided  equally  be^ 
twera  two  Institutions  which  answered  in 
other  respects  to  the  description.  In  re  Al* 
chin's  Trusts,  h.  B.  14  Eq.  230.  80.  also,  when 
a  testator  had  manifested  a  purpose  to  devote 
a  certain  sum  to  charitable  uses,  and  bad 
disposed  of  a  part,  and  had  left  unfilled 
blanks  In  respect  to  the  disposition  of  the 
rest,  the  court  referred  the  case  to  a  master 
to  report  a  scheme  for  the  disposition  of  that 
portion  to  which  the  unfilled  blanks  related. 
Pleschel  v.  Paris,  2  Sim.  &  St.  381.  See,  also, 
cases  referred  to  In  1  Jarm.  Wills  (8tb  Ed.) 
*17Bi  *177.  We  Infer  that  the  purposes  tor 


which  the  Woman's  Christian  Temperance 
Union  is  established  are  charitable.  If  so, 
then  the  intent  that  the  fund  should  be  de- 
voted to'  charitable  uses  Is  clear,  and  we 
think  that  It  should  be  divided  equaUy  be- 
tween the  charity  created  under  Uie  second 
clause  and  the  Woman's  Christian  Temper- 
ance Union. 

The  matter  of  the  allovrances  to  counsel 
is  not  properly  before  us,  and  we  express  no 
opinion  In  regard  to  It  The  result  is  that  the 
decree  of  the  probate  court  Is  afOrmed,  ex- 
cept as  to  ttie  twentieth  clause  ot  the  will, 
and  as  to  that  It  is  to  be  modified  so  that  the 
fund  shall  be  divided  equally  between  the 
two  beneficIarlM  therein  named,  and  except 
as  to  the  matter  of  counsel  fees,  which  will 
stand  for  hearing  beAnre  a  single  Justice.  So 
ordered. 

(176  Masa.  440) 

HBALET  V.  WEIJjESI^Y  &  6.  ST.  RY. 
CO. 

(Sapreme  Jndiclal  Court  of  Massaehuietts. 
Suffolk.   June  21,  1900.) 
TIHB  BOOK— IHPBAGHUENT. 
As  evidence  to  contradict  H.,  a  witnesa,  who 
was  foreman  of  the  gang  in  which  plaintiff 
worked,  and  who  testified  bow  much  plaintiff 
was  absent  for  several  days  after  the  accident 
In  which  he  received  the'lnjaries   for  which 
he  sues,  a  time  book  turned  in  by  H.,  showing 
the  time  worked  by  the  emplorte  in  his  gang, 
is  admissible,  though  the  entries  were  not  ac- 
tually made  by  him;  his  act  in  turning  in  the 
book  being  a  representation  that  the  men  had 
worked  tbe  time  therein  set  down. 

Kxceptlons  from  superior  court  Suffolk 
county;  Ellsha  6.  Mayuard,  Judge. 

Action  by  William  Healey  against  the 
Wellesley  &  Boston  Street-Railway  Company 
for  Injuries  received  by  plaintiff  while  a 
passenger  on  one  of  defendant's  cars.  Ver- 
dict for  defendant  Plaiutlft  excepts.  Ex- 
ceptiona  overruled. 

H.  U  Whlttleaoy  and  Hanscom  ft  Hlndc- 
ley,  for  plalntlfE.  Powers,  Han  ft  Jraes,  for 
defendant 

MORTON,  J.  The  evidence  to  which  the 
plalntfff  excepted  was  admitted,  as  the  ex- 
ceptions state,  solely  for  the  purpose  ofl  con- 
tradicting Michael  Healey.  who  was  fore- 
man of  the  gang  In  which  the  plaintiff  work- 
ed, and  who  had  testified  how  much  the 
plaintiff  was  absent  for  several  days  follow- 
ing the  accident  The  time  book  from  which 
the  witness  Child  was  allowed  to  testify  was 
tnrned  in  to  him  by  Michael  Healey,  and 
showed  **the  time  worked  by  the  employ^ 
in  his  gang  during  December,  1897,  and  up 
to  October,  1808."  Whether  the  entries  were 
actually  made  by  Michael  Healey  or  not  was 
Immaterial.  His  act  In  turning  the  book  Id 
as  the  record  of  the  time  worked  by  the  men 
In  his  gang  amounted  to  a  representation 
that  they  bad  worked  the  time  therein  set 
down,  and,  as  anch,  evidence  of  tbe  entries 
was  admissible  to  oontradlct  him.  Bee 
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Haiid7  r.  CannlOg,  106  Maas.  107.  44  N.  B. 
118;  Brlgham  t.  Clarfc.  100  Masa.  430;  Bx- 
ceptions  OT«Tuled. 

(161  Xnd.  U2) 

HANES  T.  ETTATB. 

<Sapretne  Oonrt  of  Indiana.    June  20,  19000 

BAPn— VKRDICT  —  BVIDBNCB  —  INSTRUCTIONS 
—INTENT—PROVINCE  OF  JUBT— 
CONSENT  or  FRMA1.B. 

1.  One  wbo.  hy  lasdvious  conduct  towards  a 
female  under  the  age  of  conaent.  attempts  to 
induce  ber  to  submit  to  sexual  intercourse  with 
bim,  is  guilty  ot  an  assault  and  battery  with 
intent  to  commit  rape. 

2.  Defendant,  a  man  of  mature  years  and 
lustful  habits,  followed  a  girl,  who  had  not  yet 
attained  to  the  age  of  consent,  into  a  bam, 
where  he  put  his  arms  abont  her,  and  tried  to 
throw  her  down,  at  the  same  time  telling  her 
he  would  not  hurt  her.  It  was  also  shown 
that  he  had  on  previous  occasions  followed  the 
girl,  and  attempted  to  make  arrangements  with 
ner  to  see  her  privately.  Held  sufficient  to  war- 
rant a  verdict  fiuding  defendant  guilty  of  an 
assault  and  battery  with  intent  to  commit  rape. 

3^  In  a  proeecution  for  assault  and  battery 
with  intent  to  commit  rape  on  a  girl  under  the 
age  of  consent,  an  instruction  authorizing  the 

iurr  to  find  defendant  guilty  if  they  find  that 
le  had  sexual  intercourse  with  the  girl  is  not 
erroupouB,  since  the  crime  of  rape  includes  the 
crime  with  whidi  defendant  was  charged. 

4.  The  defendant  specifically  denied  that  he 
had  sexual  Intercourse  with  the  prosecuting 
witness.  The  prosecutrix  gave  testimony  to  the 
same  efiEect.  The  evidence  disclosed  that  de- 
fendant, a  man  of  mature  years,  was  of  lust- 
ful habits;  that  he  had  sought  a  meeting  with 
prosecutrix;  that  she  had  met  him,  and  that 
they  had  remained  together  in  a  barn  for  15 
or  20  minutes,  during  which  time  the  evidence 
shows  he  took  indecent  liberties  with  her  per- 
son. Bcid,  that  there  was  sufficient  evidence 
of  sexual  intercourse  to  warrant  an  instniction 
that,  if  the  jury  found  that  defendant  had  sex- 
ual intercourse  with  prosecutrix,  then  they 
would  be  authorized  to  find  him  guilty. 

5.  When  the  evidence  disclosed  that  defend- 
ant fondled  the  girl,  and  took  hold  of  her  per* 
son,  an  instruction  that,  "if  the  jury  are  sat- 
isfied from  the  evidence,  beyond  a  reasonable 
doubt,  that  defendant  did  take  hold  of  the 
prosecutrix,  it  was  for  them  to  say  whether  or 
not,  under  all  the  circumstances,  the  intention 
to  have  intercourse  with  the  girl  was  then  in 
his  mind,  and  that  It  was  with  that  purpose 
that  he  laid  his  hands  on  her,"  Is  not  erroneous 
as  authorizing  the  jury  to  infer  any  particular 
intent  from  an^  particular  facts. 

6.  Any  touching  of  the  person  of  s  female 
under  tiie  age  of  consent  <14  years)  with  in- 
tent to  have  sexual  Intercourse  is,  though  with 
her  consent,  an  assaolt  and  battery  With  In- 
tent to  commit  a  rape,  since  such  zenule  luu 
no  power  to  consent  thereto.  . 

Appeal  from  circuit  court,  Waireo  cottn^; 
Joseph  M.  Babb,  Judge. 

Ellas  Hanes  was  conTlcted  of  an  assault 
and  battery  with  Intoit  to  ctmunlt  rape,  and 
appeal*.  Afflimed. 

Jamea  UoOftbe,  for  appellant  W.  L.  TbT" 
ler.  Atty.  Gen.,  C.  V.  McAdams,  HerrlH 
Uoores,  and  0.  Oi  Hftdley,  for  the  State. 

HADI«BIT,  J.  The  appellant  was  conTlct- 
ed  of  an  assault  and  battery  upon  the  prose^ 
catrlx,  who  was  a  giri  under  the  age  of  con- 
•mt,  wtOi  Intent  to  onnmlt  rap&  The  qaes- 


ttona  presented  by  the  assignment  of  eiron, 
and  not  waived,  arise  under  the  OTerrollng 
oC  appellant's  motion  for  a  new  triaL 

It  Is  first  insisted  that  the  conviction  Is 
not  snstalned  by  sufficient  evidence^  In  tbta: 
that  the  eTldence  does  not  rise  to  timt  d^ree 
of  certainty,  irith  respect  to  bis  felonious  In- 
tent, whldi  eaKlodes  every  reasonable  hy- 
pothesis consistent  vltta  his  Innocence. 
There  is  no  dispute  about  the  law,  as  it  Is 
clearly  stated  In  Cavender  v.  Stat^  126  Ind. 
47.  26  N.  B.  875;  but  the  contention  Is  i^t 
the  evidence  Is  not  so  conduslre  in  charac- 
ter as  to  ^edude  a  reasonable  Inference  of 
Innocent  Intent  The  evidence  sufficiently 
proves  that  the  prosecutrix  was  18  yon  ot 
age,  and  lived  with  ber  grandparent^  who 
were  old  and  feeble.  Tbe  defendant  was  89 
years  of  age,  of  bad  moral  character,  sep- 
arated tarn  his  wife,  and  on  two  or  three 
caslons  followed  after  the  girl  as  she  went 
a  short  distance  Into  the  country  on  errands, 
and  upon  one  of  tiiese  occasions  asked  her, 
while  she  was  In  the  presence  of  another 
girl,  when  he  could  see  her.  The  defendant 
was  seen  at  dusk  In  an  alley  near  a  bam 
on  the  premises  where  the  prosecutrix  lived 
On  July  13, 1899,  he  was,  by  a  neighbor,  seen 
to  enter  this  bam,  and  the  girl  soon  after 
wards  was  also  seen  to  go  from  the  house 
into  the  bam.  About  10  minutes  later,  the 
neighbor,  who  had  observed  them,  went 
down  the  alley  to  the  bam,  looked  through 
a  crack  into  the  Interior,  but  saw  or  heard 
no  one.  Passing  on,  he  soon  returned  to  his 
house,  whence  he  had  made  his  first  ol^erva- 
tlons,  and  In  16  or  20  minutes  the  gtrl  reap- 
peared at  her  house,  and  the  defendant  left 
the  bam.  On  July  17th  two  witnesses  who 
reside  in  the  neighborhood  of  the  girl,  ooe 
of  whom  was  hM  relative,  observed  the  de- 
fendant leave  his  place  In  the  street,  and  go 
after  the  girl,  as  If  following  her.  These 
two  men  left  their  office,  and,  going  to  their 
homes,  saw  liie  defendant  first,  and  the  girl 
shortly  afterwards,  go  Into  the  bam.  The 
relative  at  once  proceeded  to  the  bam,  vahi- 
ly  tried  to  pull  open  a  door,  saw  tbe  gtA 
Jump  from  thh  ladder  leading  into  the  mow, 
hurried  to  another  door  on  the  other  side  of 
the  bulldli^,  and  tiiere  found,  the  ghrl  bad 
escaped,  and  was  fleeing  to  the  house,  and 
ifsfuscd  to  stop  upon  his  eUL  The  witness 
proceeded  into  the  stable,  and  found  the 
defendant  In  the  mow,  and  put  him  under 
arrest  Wltii  respect  to  the  meettaig  In  the 
stable  on  July  ISth,  the  girl  testified  In  sab- 
stance  as  follows:  **I  went  In  at  the  east 
door  ot  the  bam  to  get  cobs,  set  my  basket 
on  tbe  ground,  and  while  I  was  getting  cobs 
out  of  the  manger  with  both  hands  Hanes, 
from  behind,  grabbed  me  by  the  left  arm, 
and  said:  'Just  wait  a  minute.  I  won't 
hurt  yon.*  He  then  felt  my  tweasts  and  my 
limbs,  and  tried  to  raise  my  clothes,  and 
tried  to  throw  me  down.  I  stood  with  my 
bade  to  bim,  and  held  on  to  the  mai^.  He 
tried  to  throw  me  down,  but  didn't  try  with 
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TW7  rnvdi  toros;  He  took  boM  of  both  my 
aims  wttb  botb  bis  hsndB.  bat  I  held  on  to 
the  manger.  He  thai  let  Icwe  of  one  band, 
and  took  bold  of  my  clothes  at  the  side,  and 
nfsed  tiiem  a  Uttle  above  my  knees,  and  I 
JuBt  kind  of  polled  them  down.  He  kind  of 
hurt  me  when  he  gmbbed  my  arm.  He  kind 
of  put  hia  face  to  mine,  and  said  four  or 
five  times  he  would  not  bnit  me,  and  ixM  me 
I  was  the  sweetest  little  girl  In  town,  and  to 
wait  a  mlnate.  I  don't  remembw  anything 
«lBe  he  said,  and  I  Jerked  away  fhim  him. 
and  went  Into  the  house.  There  was  nobody 
at  the  boose  but  my  grandpa,  and  I  did  not 
tell  falm  what  had  happened,  and  I  didn't 
tell  my  grandmother  until  aftra-  Hanes  was 
arreated."— which  was  on  July  17tb.  With 
respect  to  his  presence  In  the  bam  on  the 
ISth  and  ITtb  of  July,  the  defendant.  In  sub- 
stance, testified  that  he  was  there  on  both 
oecaatons  to  meet  other  women,— on  the  IStfa 
to  meet  the  mother  of  the  girl,  and  on  the 
ITtli  another  woman,  Urlng  two  squares 
away,  and  wltiioat  any  appi^ntment  with 
ther  woman.  And  it  appeared  from  the  eri- 
dence  liiat  the  mother  of  the  girl  had  not 
been  In  the  town  since  the  previous  March; 
that  on  both  occaskms  while  in  the  bam,  as 
defraidant  stated,  he  saw  the  girl  leave  the 
boose,  and,  to  avoid  her  seeing  him,  he  each 
time  went  op  Into  the  mow,  and  did  not  see 
or  speak  to  her  In  the  bam  on  either  occo* 
sion.  * 

Intent  Is  a  mental  functlMi,  and,  where  not 
oonsommated.  it  is  Impossible  to  know  with 
absolute  certahity  what  was  operating  In  the 
actor's  mind;  and  In  -such  cases  it  must  be 
arrived  at  by  coorts  and  juries  from  a  con- 
sideration of  the  condnct  and  the  natural  and 
nsnal  seonence  to  which  such  conduct  logicid< 
ly  and  reascmatdy  pcrints.  Aj^rellanf  s  eomi- 
sel  do  not  inform  ns  of  sny  Intent  of  their 
client  tiiat  appears  consistent  with  his  Inno- 
cence. It  Is,  however,  contended  that  the  fact 
that  he  did  not  accon:^llBh  sexual  Inter* 
coarse,  or  employ  greater  force,  should  be 
accepted  as  soffldent  evldeace  that  he  did  not 
Intend  It  This  ctmtention  by  no  means 
reaches  ttie  question.  We  thiilk  It  Is  aniar* 
cut  that  he  did  not  Intend  to  subject  the 
prosecuting  witness  to  his  will  by  force;  hnt, 
If  his  purpose  was  to  gain  ber  voluntary- sub* 
mission  by  a  course  of  lasdvlous  conduct 
towards  her,  he  was  none  tiie  leu  guilty. 
The  evidence  is  that  she  pulled  away  from 
hJm,  and  went  to  the  house.  That  be  did 
not  employ  bis  power  to  hold  her,  and  coerce 
her,  as  he  might.  Is  not  Inconsistent  with  a 
design  to  win  her  by  lustful  blandishments; 
and  that  be  failed  in  the  latter  course  by  no 
means  disproves  bis  criminal.  Intent,  or  of 
Itself  raises  a  reescmable  doubt.  The  girl 
had  no  power  to  consent,  and  her  voluntary 
snbmlsrion  to  blm  would  have  been  as  much 
his  crime  as  her  forcible  subjection.  We 
have  no  positive  evidence  of  the  appellant's 
Intent,  and,  as  In  most  criminal  cases,  it  most 
be  Inferred  from  the  facts  proven.  Hie  evl- 
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dence  shows  that  the  appdiant  Is  a  confess^ 
llberttoe,  living  apart  from'  his  wife;  that 
he  had  followed  the  prosecutrix  to  the  coun- 
try on  two  or  ttiree  occasions,  and  upon  <»ie 
of  them.  In  the  presence  of  another,  bad  re- 
quested an  appointment  with  her.  Accord- 
ing to  bis  own  statement  he  was  so  swayed 
by  his  libidinous  passion  as  to  be  twice  led 
to  the  bam,  without  any  appointment,  but 
in  the  m«e  hope  of  an  opportunity  for  grat- 
ification. While  thus  dominated  by  lecher- 
ous desire  he  met  the  ^  be  had  followed, 
and  with  whom  be  had  been  se^big  Inters 
views.  He  at  once  laid  hands  upon  her  In 
the  seduslon  of  the  bam,  and  oommenced  a 
prosecution  of  the  arts  of  the  seducer.  This 
he  continued  until  she  tore  away  and  left 
bluL  Hla  character,  his  conduct  his  evident 
frame  of  mind,  the  idace,  the  nature  of  his 
words,  and  the  indecent  liberties  taken  of  the 
person  of  the  girt  fully  warranted  the  jury 
In  finding  a  gnll^  Intent  to  be  ttie  only  ra- 
tional conclusion. 

The  tenth  and  Seventh  Instructions  given 
to  the  Jury  are  complained  of.  By  the  elev- 
enth the  court,  m  substance,  advtaed  the 
Jury  that  If,  aftw  considering  all  the  evi- 
dence, they  should  be  satisfied  that  the  de- 
fendant did  actually  have  Intercoiurse  with 
the  prosecuting  witness  on  the  occasion  up- 
on which  the  state  claims  the  crime  took 
place,  the  state's  case  would  be  made  out; 
that  It  would  not  defeat  the  state's  case 
that  tbe  jury  i^ould  be  satisfied  that  the 
crime  actually  took  place,  because  Included 
In  the  crime  of  rape  is  the  crime  of  assault 
and  battery  with  Intent  to  commit  a  rape. 
The  tenth  Instruction  Is  to  tbe  same  effect 
That  the  law  Is  correctly  stated  In  these  In- 
structions, see  Poison  v.  State,  187  Ind.  610, 
85  N.  B.  007.  But  it  Is  Insisted  that  the  in- 
stmctioils  were  erroneous  because  of  the 
entire  absence  of  evidence  that  the  defend- 
ant had  sexual  Intercourse  with  the  girl. 
Instructions  should  be  relevant  to  tbe  issues 
and  pertinent  to  tbe  evidence,  and.  If  an  In- 
struction Is  given  concerning  a  fact  -or  set 
of  facts,  to  wtalch  no  evidence  has  been  ad- 
duced. It  will  be  reversible  error,  unless  It 
clearly  appears  that  the  party  affected  was 
not'  harmed  tbereby.  Reed  v.  State,  141  Ind. 
130,  122,  40  N.  E.  826:  FeUey  Wills,  141 
Ind.  688,  41  N.  B:  854;  Robinson  v.  State, 
3S2  Ind.  8M,  63  N.  B.  22S.  But  We  are  un- 
able to  grant  that  there  was  no  evidence  be- 
fore the  jury  tending  to  prove  b«ub1  Inter- 
course. Thoe  was  no  direct  evidence  of 
that  fftct,  and  a  positive  denlsl  by  appellant 
and  evidence  equivalent  to  a  denial  by  the 
proseeuttaig  witness.  But  the  state  Was  not 
bound  by  tbe  testimony  of  the  prosecutrix. 
While  the-  state  could  not  Impeach  ite  own 
witness,  nor  contradict  her  by  otiier  witness- 
es for  the  purpose  of  discrediting  ber  testi- 
mony, yet  It  was  nndoubtedly  competent  for 
the  state  to  prove  by  other  evidence  the  ex- 
istence of  a  fact  denied  by  Its  witness,  even 
though  such  other  evidence'  had  the  efCect 
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Of  dlBcreditlng  tbe  witness.  Bap.  Wltn.  | 
214;  1  Oreenl.  Et.  aSth  Ed.)  8  443;  Rock- 
wood  T.  Poundstone.  38  III.  198;  Tboin  t. 
Moore,  21  Iowa,  285,  290;  Cronan  t.  Rob- 
erts. 65  Oa.  678;  Brown  v.  Osgood,  2S  Me. 
60G,  510;  Brolley  t.  Lapham,  13  Oray,  294, 
297;  Olmstead  Bank,  82  Conn.  278,  287; 
Brown  Wood.  19  Mo.  475;  Seavy  t.  Dear- 
bom,  19  N.  H.  851.  355;  Skelllnger  t.  How- 
ell. 8  N.  J.  Law,  310;  Thompson  t.  Blaoeta- 
ard,  4  N.  T.  803,  811;  Bnnter  Wetsell.  84 
N.  T.  6^.  550.  Here  the  evidence  tended 
to  show  that  tiie  defendant  bad  for  several 
dajns  been  following  the  girl  about,  as  If 
Ills  purposes  were  meetli^  with  encourage- 
ment. He  wu  of  lecherous  disposition,  as 
shown  from  his  own  testimony.  ^  The  jury 
had  a  right  to  bellere  that  the  'meeting  of 
the  two  at  tbe  bam  tm  the  13th  and  17th  of 
July  was  by  appointment,  and  the  right  to 
further  believe  that  they  remained  together 
tmdisturbed  in  the  mow  of  the  bam  for  15 
or  SO  minutes  on  July  13th,  the  date  upon 
which  the  crime  Is  charged.  It  Is  not  ma- 
terial that  we  decide— and  we  do  not  decide 
—that  the  Inference  arising  from  such  facts. 
If  satisfactorily  eatabllshed,  would  be  suffi- 
cient to  sustain  a  convlctltm  tor  rape,  but 
BU'ih  tacts  ptve  color  and  reasonably  tend- 
ed to  prove  cohabitation,  and  were  suffldent 
to  authorize  the  Instmctioa  of  which  appe- 
lant complains.  Beed  v.  State,  141  Ind.  116, 
122.  40  N.  E.  62S. 

Complaint  Is  also  made  of  instractlon  13. 
By  It  the  court  Informed  the  jury.  In  sub- 
stance, that  tiie  law  justified  them  In  con- 
cluding that  a  man  Intends  the  natural  and 
reasonable  eoiuequencei  of  hla  own  acts. 
Howerw,  It  was  solely  a  question  for  them 
to  aay  whether  or  not  an  Intention  to  do  a 
particular  thing  Is  proper  to  be  drawn  from 
a  psrticular  act  shown;  and  If  they  should 
be  satisfied  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  did  take 
hold  of  tiie  prosecuting  witness,  It  was  for 
them  to  say  whettier  or  not,  under  all  the 
drcnmatances.  the  Intention  to  have  Inter- 
course with  the  girl  was  then  In  his  mind, 
and  that  It  was  with  that  purpose,  and  with 
tiiat  Intraition  In  his  mind,  that  he  laid  his 
bands  up<hl  her,  remembering  all  the  time 
that  they  were  the  Judges  of  the  fact;  that 
It  was  for  them  to  say  whether  or  not  that 
fact  did  exist  In  the  cue;  and  that  It  was 
for  them  to  say.  tf  tt  did  exist,  what  the 
proper  Inference  to  be  drawn  frun  It  was, 
remembering  all  the  time  that  all  reasonable 
doubts  arising  In  the  case  were  to  be  re- 
solved In  favor  of  the  defendant.  We  are 
unable  to  see  any  Infirmity  In  this  Instruc- 
tion of  which  appelant  can  complain.  It 
very  dearly  advised  tbe  jury  that  whether 
an  Inference  to  do  a  particular  thing  may 
be  properly  drawn  from  a  particiiUr  act 
shown  was  solely  a  question  for  them  to 
determine,  and  If  they  found,  beyond  a  rea- 
sonable doubt,  that  the  defendant  laid  hands 
upon  the  girl.  It  was  then  for  them  to  say. 


from  all  tbe  drcnmstances,  whether  the  In- 
tent to  have  Intercourse  with  the  ^rl  wu 
then  In  his  mind,— that  Is,  when  be  bid 
hands  upon  her,— and  whetiier  it  was  with 
that  purpose  and  with  that  Intention  tiiat 
he  did  lay  bands  upon  her.  We  fall  to  per- 
ceive In  the  language  used  a  suggestion  any- 
where that  any  particular  facts  will  warrant 
a  particular  Inference;  and  this  la  tbe  wly 
argument  against  it 

Appdiant  also  challenges  that  part  of  tbe 
tenth  liwtmctlon  whldi  foUows:  "And  If  tiw 
state  has  satisfied  yon  beyond  a  reasonable 
doubt  that  the  defendant  either  bad  sexual 
Intercourse  with  this  prosecuting  wltneu, 
or  that  he  laid  )il8  hands  np<m  her  with  the 
Intent  and  purpose  of  having  sexual  inter- 
course '  with  her,  and  that  Oie  was  under 
fourteen  years  of  age,  they  have  made  out 
a  case."  The  pebit  ot  Insistence  Is  that 
'*there  can  be  no  assault  and  battery  whoe 
It  Is  perpetrated  with  the  consent  ot  tba 
person  assaulted."  Sectlcm  1900,  Bums*  Ber. 
St.  1804  fsection  1917,  Homer's  Bev.  SL), 
reads  as  follows:  **Whoever  unlawfully  has 
camal  knowledge  of  a  troman,  fwdbly 
against  her  will,  or  of  a  female  child  under 
fourteen  years  of  age.  Is  guilty  ot  rape,  and 
upon  conviction  thereof,"  etc.  When  perpe- 
trated against  a  female  child  under  14  yean 
of  age,  consent  or  nonconsent  forma  no  de- 
ment of  the  crime.  The  crime  la  tbe  same 
whetHer  committed  forcibly  and  against  the 
will  or  with  the  vdnntary  submission  of  tbe 
child.  In  either  case  It  Is  a  fdony.  Fur- 
thermore, any  touching  of  the  person  of  a 
female  child  under  the  age  of  14  years  with 
Intent  to  perpetrate  upon  ber  the  act  of  sex- 
ual Intercourse  is,  and  necessarily  must  be. 
in  legal  contemplation,  without  her  consent, 
for  she  can  give  no  consent  that  will  make 
the  act  lawfuL  Hence  any  lndec«it  llbei^ 
ties  taken  of  the  person  of  the  child  In  the 
prosecution  that  Intent  and  purpose  are  un- 
lawful, and  rude  and  Insolent,  to  aay  flie 
least  of  It  and  dearly  within  the  deflnltlm 
of  asmult  and  battery.  This  court  baa  here* 
tofore  decided  this  question  adversely  to  ap- 
pellant In  Murphy  State,  120  Ind.  115,  22 
K.  B.  106,  and  with  the  ruling  In  that  case 
we  are  fully  content  We  find  no  error  In 
the  record.  Jiiagmeat  alBrmed. 


    (US  Ind.  n) 

CrXT  OP  SOUTH  BEND  et  aL 

REYNOLDS. 

(Saprcme  Oonrt  of  Indltna.    June  19,  1900.) 

HUNICIPAL  CORPORATIONS  — CONTRACTS- 
LEABBl  OP  BUIL.DINU— AOQREIOATB 
RBNT— DEBT  LIMIT. 

A  lease  of  a  bailding  by  a  city,  to  be  used 
as  a  city  ball,  does  not  create  an  IndebtedDess 
for  the  aggregate  sum  of  all  the  annaal  pay- 
ments of  rent  to  become  due;  and  henee,  where 
It  appears  that  the  current  revenues  ot  the  city 
will  be  amply  sufficient  to  meet  the  accruinc 
rent,  such  contract  Is  not  objectionably  thoufih 
the  city's  constitutional  debt  limit  has  already 
been  reached,  and  a  complaint  based  on  the 
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tliMiT  that  tncb  contract  !•  toM  for  that  rea- 
son is  bad  on  demnrrer. 

Appeal  from  circuit  court,  St  Joseph  coun- 
ty; Lucius  Hubbard,  Judge. 

Action  hj  Edward  B.  Reynolds  against 
the  dty  of  South  Bend  and  another  to  en- 
join them  from  carrying  out  a  contract  for 
the  building  ot  a  city  halt  From  a  decree 
for  plalntUF,  defendants  appeal.  ReTersed. 

O.  M.  Cunningham,  Anderson,  Du  Shane  & 
Crablll,  and  Howard  &  Orr,  for  appellants. 
John  H.  Bradley,  N.  J.  Wolfe,  and  Oaborn  & 
Sallwasser,  tor  appellee. 

MONKS.  J.  Appellee  sued  appellants,  the 
city  of  South  Bend  and  James  OllTer,  to  en- 
join them  from  carrying  out  a  contract  exe- 
cuted by  them,  on  the"  ground  that  the  city 
thereby  became  indebted  beyond  the  consti- 
tutional limit  A  demurrer  to  the  answer  for 
want  of  facts  was  sustained,  and  Judgment 
rendered  In  favor  of  appellee. 

It  appears  from  the  record:  That  the  city 
of  Sonth  Bend  on  October  18,  1899.  was  the 
owner  and  in  possession  of  certain  real  es- 
tate described  In  the  complaint  which  had 
been  purchased  and  was  held  for  the  purpose 
of  erecting  thereon  a  city  hall  for  the  use  of 
the  several  departments  of  ihe  cHy  govem- 
ment  That  on  said  day  said  city  and  Jamee 
OIlTer,  co-appellant,  entered  Into  a  written 
agreement  which  provides  that  said  Oliver 
have  permission  to  enter  upon  said  real  es- 
tate and  erect  thereon  a  city  hall  for  the  use 
of  said  city;  said  structure  to  remain  the 
property  of  said  Oliver  unless  and  until  the 
city  should  exercise  the  option  given  by  said 
contract  to  purchase  the  same.  That  the 
ball  shall  be  suitable  for  the  needs  of  the 
city,  and  according  to  named  plans  and  spec- 
iflcatlons;  the  contract  for  construction  to 
be  let  to  the  best  bidder,  after  due  notice; 
the  cost  not  to  exceed  $75,000;  and  all  con- 
tracts to  be  approved  by  the  city.  That  the 
building,  when  completed,  he  leased  to  the 
city  for  12  years,  with  a  right  of  renewal  for 
5  years  longer,  at  a  rental  of  $7,200,  to  be 
paid  annually  as  the  same  shall  accrue  from 
year  to  year.  Oliver  glvea,  and  the  city  re- 
serves, an  option  to  purchase  the  building  at 
the  termination  of  the  lease,  or  at  any  time 
during  the  term,  at  a  price  equal  to  the  origi- 
nal trontract  price  thereof,  with  4  per  cent 
Interest  per  annum,  less  the  sum  of  the  sev- 
eral amounts  of  rent  then  paid  thereon  with 
4  per  cent  interest  per  annum  on  each  item 
of  said  rent  from  the  date  of  its  payment 
In  case  the  city  fail  to  exercise  its  option  to 
purchase,  Oliver  has  the  option  either  to  re- 
move the  building,  or  to  purchase  the  ground 
at  Its  statutory  appraised  valuation,  wlthlL 
0  months  after  the  termination  of  said  lease. 
Should  he  fall  to  exercise  his  option,  the 
structure  thereby  becomes  the  property  ct 
the  city.  In  case  the  exercise  of  any  option 
Is  delayed  by  any  order  of  court  or  by  some 
OTerpowerlDff  necessity,  the  time  so  lost  i» 


not  te  be  counted.  The  dty  Is  to  pay  taxes 
and  Insurance,  but  In  case  of  fire  the  Insur- 
ance is  to  be  Invested  In  repair  of  the  old 
building,  or  In  the  erection  of  a  new  one. 
That  when  said  contract  was  entered  Into, 
and  since  that  date,  said  city  was  indebted 
In  an  amount  equal  to  the  constitutional  lim- 
it That  said  rent  of  $7,200  to  be  paid  an- 
nually by  said  city  was  no  more  than  the  fair 
rental  value  of  said  building  mentioned  hi 
said  contract  and  described  In  the  plans  and 
specifications.  That  such  expense  for  rent 
was  a  part  of  the  current  expenses  of  said 
city  government,  and  was  amply  provided 
for  by  the  annual  city  tax  levy.  That  there 
was  already  In  the  city-hall  fund,  in  the  dty 
treasury,  nearly  enough  money  for  two 
years'  rent,  and  the  current  revenues  for  the 
year  1809  will  provide  more  than  enough  for 
a  third  year's  rent  If  the  foregoing  facts 
show  that  by  said  contract  said  city  became 
Indebted  beyond  the  constitutional  limit  the 
Judgment  must  be  affirmed;  otherwise.  It 
must  be  reversed. 

It  is  settled  In  this  state  that  If  a  city 
contracts  for  water,  light  or  other  things 
which  pertain  to  Its  ordinary  and  necessary 
expenses,  and  agrees  to  pay  for  the  same 
annually  or  monthly  as  furnished,  such  con- 
tract does  not  create  an  Indebtedness  for 
the  aggregate  sum  of  all  the  annual  or 
monthly  payments,  because  the  debt  for 
each  year  or  month  does  not  come  into  ex- 
istence until  it  is  earned.  But  if  the  Indebt- 
edness of  the  city  already  equals  or  ex- 
ceeds the  constitutional  limit,  and  the  cur- 
rent revenues  are  not  sufficient  to  pay  such 
indebtedness  when  It  comes  Into  existence, 
including  other  expenses  for  which  the  city 
is  liable,  an  Indebtedness  is  thereby  created, 
and  the  constitution  Is  violated.  '  Caaon  v. 
City  of  Lebanon  (Ind.  Sup.)  55  N.  E.  768;' 
City  of  Laporte  v.  Gamewell  Fire-Alarm 
TeL  Co.,  146  Ind.  466,  45  N.  E.  588,  35  L.  R. 
A.  086,  and  cases  cited;  Brown  v.  City  of 
Corry,  175  Ta.  St  528,  34  AtL  854;  City  of 
P]rie'8  Appeal.  91  Pa.  St  398;  1  Dill.  Mun. 
Corp.  S3  136,  136a.  It  is  evident  that  rent 
for  suitable  offices  for  the  officers  of  a  city 
Is  as  much  an  ordinary  and  necessary  ex- 
pense as  the  expense  for  water  and  light 
(Grant  v.  City  of  Davenport.  36  Iowa,  396, 
403),  and  that,  when  the  city  agrees  to  pay 
the  rent  for  said  offices  annually  or  month- 
ly, the  contract  does  not  create  on  indebted- 
ness for  the  amount  of  all  the  annual  or 
monthly  payments.  While  the  rent  for  suit- 
able offices  for  dty  officers  Is  an  ordinary 
and  necessary  expense,  the  erection  of  a  dty 
hall  or  a  building  for  the  use  of  the  dty 
officers  Is  not  In  any  sense  an  ordinary  and 
necessary  expense,  but  Is  an  extraordinary 
one.  Grant  v.  City  of  Davenport,  36  Iowa, 
396,  403.  There  Is  a  clear  and  plain  distinc- 
tion between  a  contract  for  the  use  of  rooms 
or  a  building  for  city  purposes,  and  the  erec- 
tion by  the  city  of  a  building  to  be  used  for 
■uchporposeo.  The  one  U  on  ordinary  and  nec- 
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eaeixy  expense,  while  the  other  InToIveB  ma- 
nlc]pal  ownership  of  the  building  or  rooms; 
and  the  meane  of  furnishing  the  offices, 
and  Is  an  extraordinary  expense.  Brown  t. 
City  of  Corry,  175  Pa.  St.  528,  34  Atl,  S54; 
tirant  v.  City  of  Davenport.  S6  Iowa,  380. 
403.  Under  the  contract  in  this  case,  how- 
ever, the  city  hall  Is  not  to  be  erected  by  or 
for  the  city,  but  by  Mr.  Oliver,  who  Is  to 
own  the  same;  the  city  being  the  owner  of 
the  real  estate  npon  which  It  Is  to  be  erect- 
ed. The  only  contract  of  the  city  Is  to  pay 
an  annual  rent  of  $7,200,  which  Is  admitted 
to  be  only  a  fair  rental  value  for  said  build- 
ing, and,  If  the  city  does  not  exercise  Its  op- 
tion to  purchase  Mid  building  at  or  before 
the  termination  of  the  lease,  to  sell  and  con- 
vey the  real  estate  at  the  price  named,  pro- 
vided said  Oliver  exercises  his  option  to  pur- 
chase the  same  within  six  months  after  the 
termination  _of  the  lease.  If  neither  party 
exercises  the  option  provided  for  In  said  con- 
tract within  the  time  fixed,  then  the  city-hall 
building  becomes  the  property  of  the  city. 
Under  said  contract  the  city  Is  under  no  ob- 
ligation whatever  to  pay  anything  for  the 
erection  of  said  building,  or  to  purchase  the 
same  when  erected.  If  It  should  attempt  to 
exercise  Its  option  to  purchase  said  building, 
but  cannot  do  so  without  violating  the  con- 
stitutional limitation  as  to  becoming  indebt- 
ed. It  may  be  enjoined  from  exercising  such 
option.  No  facts  are  alleged  In  the  com- 
plaint showing  that  the  current  revenues  of 
the  city  will  not  be  sufficient  to  pay  the  in- 
debtedness for  rent  under  said  contract  each 
year  when  the  same  comes  into  existence,  in- 
cluding all  other  expenses  for  which  the 
city  is  liable.  The  allegations  of  the  com- 
plaint do  not  show,  therefore,  that  said  con- 
tract creates  any  Indebtedness  In  violation 
of  the  constitution.  Gason  v.  City  of  Leba- 
non (Tnd.  Sup.)  55  N.  E.  768.  It  follows, 
therefore,  that  the  judgment  must  be  re- 
versed. Judgment  reversed,  with  instruc- 
tions to  carry  appellee's  demurrer  to  the  an- 
swer back,  and  sustain  the  same,  to  the  com- 
plaint 

aSB  Ind.  160) 

8HRUM  T.  SIMPSON. 
(Sapreme  Oonrt  of  Indiana.    June  22,  1000.) 

PARTNERSHIP— AORBEHENT  BBTWBBN  LAND- 
LORD  AND  TENANT— BXBCUTORS  AND  AD- 
MINISTRATORS—ACCOUNTING. 

1.  An  agreement  whereby  an  owner  of  land 
contracts  with  another  to  occupy  and  cnltivate 
It,  each  to  furnish  a  certain  proportion  of  the 
seeds,  implements,  and  stock,  and  to  share  at 
the  end  of  the  term  equally  in  the  prodacta, 
does  not  create  a  partnmhlp  between  the  par- 
ties. 

2.  A  complaint  discloalng  defendant's  posses- 
sion of  money  and  property  of  the  estate  of  a 
decedent,  to  which  complainant  is  entitled  as 
administratrix,  and  his  refusal  to  settle,  enti- 
tles complainant  to  an  acconntl&g. 

Appeal  from  circuit  court,  Washington 
county;  W.  H.  Paynler,  Special  Judge. 
Action  by  Lucy  Shrum,  admJnlstratrlz  of 


the  estate  of  a  decedent,  against  Joa^  A, 

Simpson,  to  recover  poseession  oi  certain 
property  and  for  an  accountli^.  From  a 
judgment  fot  defendant,  plaintiff  ai^eala. 

Reversed. 

John  U  Shrum  and  John  C.  Lawler,  tor 
appellant.   Morris  &  Hottel.  for  appellee. 

DOWLING,  J.  Appellant's  decedent  own- 
ed and  was  in  the  possession  of  a  farm  of 
100  acres.  In  Washington  county,  Ind.  He 
entered  Into  a  farming  contract  with  the  ap- 
pellee for  the  term  of  one  year  from  March 
1,  1898.  The  agreement  was  by  parol.  By 
Its  provisions,  the  appellee  was  to  have  the 
possession  of  the  tract  for  one  year  from 
and  after  March  1,  1888.  He  was  to  culti- 
vate the  same,  the  decedent  designating 
what  crops  should  be  planted,  and  in  what 
fields  they  should  be  raised.  Appellee  was 
to  have  the  house,  the  bam,  and  the  garden 
plot,  and  was  to  pay  f  2.50  per  month  as  rent 
for  them.  He  was  to  furnish  all  work,  la- 
bor, and  farming  Implements,  excepting  one- 
half  of  a  mowing  machine;  also  one-half  of 
all  seeds  for  all  crops,  excepting  timothy 
seed  for  meadow,  all  of  which  was  to  be 
furnished  by  decedent  In  case  he  required 
the  same  to  be  sowed  in  wheat  ground. 
Decedent  was  tb  furnish  the  other  half  of 
all  seeds.  Each  crop  grown  on  said  lands 
was  to  be  divided  into  two  equal  parts  after 
It  was  harvested  or  gathered,  and  one  of 
these  parts  was  to  belong  to  the  decedent 
and  the  other  to  the  appellee.  Each  party 
was  to  pay  for  threshing  one-half  the 
wheat,  oats,  and  timothy  seed,  and,  except- 
ing such  parts  of  said  grain  and  seed  as  the 
parties  mutually  agreed  to  store  for  later 
disposition  In  the  markets  or  otherwise,  the 
said  grains  and  seed  were  to  be  equally 
divided  at  the  machine.  Neither  party  was 
to  haul  away  from  said  lands  any  of  the 
hay,  com,  straw,  fodder,  or  unthreshed  oats, 
but  the  same  were  to  be  fed  to  the  stock  oo 
the  said  farm.  One-half  of  all  live  stock 
was  to  be  furnished  by  each  party,  and  ap- 
pellee was  to  care  for  and  feed  the  same. 
Neither  party  was  to  create  any  Indebted- 
ness for  which  the  other  could  be  made  li- 
able. The  decedent  was  to  direct  when  any 
of  the  stock  should  be  sold,  and  upon  a  sale 
of  stock  appellee  was  to  pay  decedent  one- 
half  of  the  amount  received  therefor.  All 
stock  and  fowls,  hay,  grain,  and  oats  were 
to  be  divided,  share  and  share  alike,  before 
March  1,  1899,  and.  If  a  division  could  not 
bt.  agreed  upon  in  any  case,  the  stock  not 
divided  was  to  be  sold,  and  the  proceeds 
divided  before  March  1,  1899.  It  la  aUeged 
In  the  complaint  that  the  appellee  took  pos- 
session of  the  land  under  this  agreement, 
that  each  party  furnished  the  seed,  grain, 
live  stock,  and  other  articles  required  hj  its 
terms,  and  that  appellant's  decedent  died 
March  11.  1808.  It  Is  further  alleged  that 
the  appellant  and  appellee  acted  upon  the 
agreement  after  the  death  ot  said  decedent 
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It  U  cbarged  that  appellee  ratwd  upon  said 
lands,  during  said  term,  crops  of  wheat, 
oata,  hay,  com,  and  stock  ot  the  value  of 
feoo,  a  bUl  of  the  particulars  of  which  Is 
filed  with  the  complaint;  that  the  appellee 
sold  and  disposed  of  all  the  stock,  grain, 
and  fowls,  corn,  hay,  oats,  and  timothy  seed; 
that  appellant  has  demanded  from  the  ap- 
pellee one-half  of  the  amounts  so  received 
by  him,  due  to  said  estate,  but  that,  with  the 
exception  of  one-half  of  the  wheat  grown 
on  said  lands,  the  appellee  wrongfully  re- 
tains the  same  In  his  possession.  The  sec- 
ond paragraph  of  the  complaint  does  not 
differ  materially  from  the  first,  except  that 
It  alleges  a  dentand  for  an  accolmtlng,  and 
a  refusal  on  the  part  of  the  appellee  to  ac- 
count, and  also  that  the  money  and  proper- 
ty belonging  to  the  estate  of  said  decedent 
In  the  hands  of  the  appellee  are  required  to 
pay  to  the  widow  her  statutory  allowance 
of  9G00.  A  demurrer  to  each  paragraph  of 
the  complaint  was  sustained  by  the  court, 
and  Judgment  was  rendered  for  appellee. 
These  rulings  are  assigned  for  error. 

The  objections  taken  to  each  paragraph 
of  the  complaint  are  that  tt  appears  from 
the  agreement  sued  upon  tbat  the  appellee 
and  the  decedent  were  partners,  or  at  least 
tenants  In  common  of  the  property  on  the 
farm,  and  that  In  either  case  one  of  the 
parties  having  died,  the  appellee,  as  sur- 
vivor. Is  entitled  to  the  possession  of  the 
property  so  held  until  he  has  fully  settled 
the  business,  and  that  until  such  settlement 
Is  made  the  appellant  has  no  right  to  sue. 
17  Am.  &.  Eng.  Enc.  Law,  p.  835;  Powell  v. 
Bennett  131  Ind.  466,  80  N.  E.  518;  Mcin- 
tosh V.  Zaring,  150  Ind.  301,  40  N.  E.  164; 
Valentine  v.  Wysor,  123  Ind.  47,  28  N.  H. 
1076,  7  L.  R."  A,  788-  Thompson  v.  Lowe, 
111  Ind.  272,  12  N.  B.  476;  Needham  v. 
Wright,  140  Ind.  190.  39  N.  E.  510;  Holmes 
V.  McCray.  61  Ind.  358;  and  Kenyon  v.  Wil- 
liams, 19  Ind.  44,— are  referred  to  as  sus- 
taining these  objections.  Most  of  these 
cases  decide  nothing  more  than  that,  where 
a  partnership  Is  shown  to  exist,  one  partner 
cannot  maintain  an  action  against  another 
for  his  share  ot  the  partnership  assets  until 
the  business  of  the  firm  has  been  wound  up, 
the  debts  paid,  and  nothing  remains  to  be 
done  but  to  divide  the  residue  of  the  part- 
nership property.  Kenyon  v.  Williams,  su- 
pra, holds  that  a  partnerahip  may  exist  In 
the  business  of  buying  and  selling  real  es- 
tate. The  main  question  here  Is,  not  as  to 
the  rights  of  partners  In  partnership  prop- 
erty, but  whether  the  agreement  between 
the  decedent  and  the  appellee  created  a  part- 
nership. While  many  definitions  of  the 
term  "partnership"  are  given  by  Jurists  and 
courts,  and  various  tests  have  been  proposed 
by  which  its  existence  may  be  determined, 
no  general  rule  on  the  subject  has  been 
or  can  be  laid  down  which  will  apply  to  all 
cases.  An  author  of  great  and  exact  learn* 
tag  states  the  law  thus:  "la  short,  the  true 
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role,  ex  teqvo  et  bono,  would  seem  to  be 
that  the  agreement  and  Intention  of  the 
parties  themselves  ^ould  govern  In  all  cas- 
es. If  they  intended  a  partnership  In  the 
capital  stock,  or  In  the  profits,  or  in  both, 
then  that  the  same  rule  should  apply  In 
favor  of  third  persons,  even  if  the  agree- 
ment were  unknown  to  them;  and,  on  the 
other  hand,,  if  no  such  partnership  were  In 
tended  between  the  parties,  then  that  there 
should  be  none  as  to  third  persons,  unless 
where  the  parties  had  held  themselves  out 
as  partners  to  the  public,  or  their  conduct 
operated  as  a  fraud  and  deceit  upon  third 
persons."  Story,  Partn.  S  49.  Such  Inten- 
tion must,  of  course,  be  legally  ascertained; 
and  mere  declarations  of  the  persons  intei:- 
ested  and  uniting  in  the  prosecution  of  a 
common  enterprise  that  no  partnership  ex- 
isted, would  not  be  permitted  to  control  the 
legal  ^ect  of  acts  or  proceedings  from 
which  the  existence  of  a  partnership  is  by 
the  law  presumed.  It  Is  also  to  be  observed 
that,  where  the  rights  of  tbkd  parties  are 
not  involved,  the  contract  will  be  liberally 
construed  with  reference  to  the  actual  un- 
derstanding of  the  parties  and  the  objects 
they  had  in  view.  Hltchhigs  v.  ElUs,  12 
Gray,  449.  There  are  obvious  reasons  for 
holding  that  farm  contracts  or  agricultural 
agreements,  by  which  the  owner  of  lands 
contracts  with  another  that  such  lands  shall 
be  occupied  and  cultivated  by  the  latter, 
each  party  furnishing  a  certain  proportion 
of  the  seed,  Implements,  and  stock,  and  that 
the  products  shall  be  divided  at  the  end  of 
a  given  term,  or  sold,  and  the  proceeds  di- 
vided, shall  not  be  construed  as  creating  a 
partnership  between  the  parties.  Such 
agreements  are  common  In  this  country,  are 
usually  very  Informal  In  their  character, 
often  resting  In  parol  as  In  the  present  case. 
In  the  absence  of  stipulations  or  evidence 
clearly  manifesting  a  contrary  purpose,  It 
will  not  be  presumed  that  the  parties  to 
such  an  agreement  Intend  to  assume  the 
Important  and  Intricate  responsibilities  of 
partners,  or  to  Incur  the  inconveniences  and 
dangers  frequentiy  incident  to  that  relation. 
The  parties  to  such  agreements  seldom  con- 
template anything  more  than  a  tenancy  of 
the  land,  with  provision  tor  compensation 
to  the  landlord  from  the  fidelity,  labor,  and 
skill  of  the  tenant.  There  Is  no  community 
of  interest  in  the  land,  which  is  the  prin- 
cipal thing  In  the  agreement,  and  a  divi- 
sion and  several  ownership  of  the  crops  and 
other  products  are  usually  provided  for. 
While  the  custom  of  renting  farm  lands  up- 
on shares  Is  general,  the  courts  have  seldom 
held  that  such  agreements  create  partner- 
ships between  the  owner  of  the  land  and 
the  tenant  A  large  majority  of  the  cases 
construe  them  as  creating  tenancies  only. 
Chase  v.  Barrett  4  Paige,  148;  Quacken- 
bush  V.  Sawyer,  M  Cal.  439;  Chapman  v. 
Eames,  67  Me.  452;  Warner  v.  Abbey,  112 
Mass.  366;  Dixon  t.  Nlccolla,  30  IlL  372; 


Digitized  by  Google 


no 


67  NOBTHBASTEBN  BEPOBTBB. 


Alwood  T.  Ba<AmAii,  ZL  HL  200;  Putnam 
T.  Wise.  1  HIU.  234,  37  Am.  Dec  800.  Tbe 
agreement  in  qnestlon  relates  endnslTely  to 
flie  dealings  of  tbe  parties  with  eadi  ottaer, 
and  not  irltb  third  persons.  It  dlstinctlr 
separates  tbelr  rights  in  the  use  and  occu- 
pation of  the  land  and  in  the  ownership  of 
its  prodocts.  Such  prodncte  and  live  stock 
were  to  be  divided  in  specie,  except  that, 
where  a  division  ot  tbe  Uve  stock  could  not 
be  agreed  upon,  it  was  to  be  sold,  and  the 
amount  rec^ved  therefor  divided.  No  debts 
were  to  be  contracted  by  either  party  for 
which  the  other  would  be  liable.  Under  tbls 
agre^ent  the  anthoilly  of  the  appellee  to 
make  sales  of  the  live  Btotik  was  that  of  an 
agent,  and  not  that  of  a  i^utner.  ITpon  a 
fiilr  ccmstmctlon  of  the  agreement,  it  is 
evident  that  the  appdtee  was  the  tenant 
and  agent  of  liie  decedent,  and  in  no  sense 
a  partner.  The  complaint  disclosed  that  the 
appellee  bad  in  his  possession  moneys  and 
property  belon^ng  to  the  estate  of  the  de- 
cedent, to  whI<A  the  appellant,  as  admin- 
istratrix,  was  entitled.  The  possession  of 
toe  appellee  of  such  money  and  property  of 
his  landlord  being  that  of  an  agent,  hla 
failure  and  refusal  to  renAer  an  account  of 
his  dealings,  and  to  make  a  settlement  with 
the  administratrix  of  the  decedent,  was  a 
fraud  upon  the  rights  of  the  appellant. 
The  situation  of  the  parties  and  the  circum- 
stances set  forth  In  the  complaint  render  a 
discovery  Indispensable  to  estobUsb  the  ap- 
pellant's righti  tbe  appellee  being  liable  for 
the  amount  realized  from  the  sale  of  the 
property  If  such  amount  exceeded  Its  mar- 
ket value,  or  for  its  market  value  if  It  was 
disposed  of  by  the  appellee  for  a  less  sum. 
Upon  the  face  of  the  complaint  no  pretext 
appears  for  the  failure  of  the  appellee  to 
render  an  account;  turn  over  toe  property 
of  the  decedent  to  the  appellant,  and  pay 
into  her  hands  tbe  moneys  held  by  him  be- 
longing to  toe  estate.  The  term  of  the 
tenancy  has  expired;  all  the  crops  and  live 
stock  have  been  sold,  or  are  in  a  condition 
to  be  divided;  toere  are  no  debts  to  be  paid, 
and  nothing  remains  to  be  done  but  to  make 
tbe  settlement  The  Judgment  lis  reversed, 
with  instructions  to  overrule  the  demurrers 
to  the  complaint,  and  for  further  proceed- 
ings In  accordance  with  this  opinion. 


(US  lad.  im 

mauIjB  goal  00.  or  PRTxcirroN  r. 

{Snpreme  Conrt  of  Indiana.    June  19,  1900.) 

APPEAL.  AND  ERROR— PARTIES— SUBSTITU- 
TION. 

Wliere  an  adminiBtrator  sued  for  toe  deato 
of  bis  decedent,  and  appealed  to  the  supreme 
court,  wtiich  decided  that  the  right  of  action, 
if  any,  existed  in  the  widow  of  the  deceased, 
and  not  !n  the  administrator,  and  remanded  the 
case,  the  widow,  on  petition  to  the  snpreme 
conrt  within  the  60  oayB  allowed  for  a  peti- 
tion for  rehearing,  cannot  be  substituted  as  ap- 
pellee in  place  of  toe  administrator,  who  was 


toe  oricintl  and  sole  pl^ntUf  !n  toe  trial  conr^ 
and  sole  appellee,  since  toe  supreme  court  hai 
only  appelate  joiiadiction  in  ntcb  a  case. 

Appeal  firom  drcott  cour^  Qlbson  county; 
0^  M.  Wdboni.  Judge;. 

Action  by  John  Partenhelmer  against  the 
Kanle  Goal  Company  of  mnceton.  A  Judg- 
ment for  idaintiff  was  revised.  SB  N.  B. 
751.  On  petition  to  substitute  another  ai 
sole  appellee.  Denied. 

Gilchrist  &  De  Broler,  L.  W.  Gudgel,  and 
Miller  &  Elam.  for  appellant  L.  C  Embree, 
for  appellee. 

JOBDAN,  J.  Appellant  among  toe  er- 
rors assigned  In  tois  appeal,  called  In  ques- 
tion Qrst  toe  sufficiency  of  toe  complaint 
uiK>D  demurrer.  We  sustained  this  conten- 
tion, and  adjudged,  under  toe  facts  alleged 
in  the  complaint,  that  appellee  could  not 
maintain  tois  acUoD.  for  toe  reason  that  the 
right  of  action.  If  any  existed,  was  lodged 
under  toe  statute  in  toe  surviving  widow  of 
toe  deceased,  and  not  in  his  administrator. 
For  insufflclency  of  toe  complaint  In  this  re- 
spect toe  Judgment  recovered  by  appellee 
below  was  reversed,  and  the  cause  remand- 
ed to  toe  lower  court-  55  N.  B.  751.  With- 
in toe  60  days  allowed  for  a  petition  for  re- 
hearing, Josephine  Ponelelt  widow  of  ap- 
pellee's decedent  presented  a  petition  to  this 
court  whereby  she  prays  to  be  substituted 
as  a  party  appellee  In  tois  appeal  In  toe  place 
of  toe  administrator,  the  original  and  sole 
plaintiff  below  and  sole  appellee  in  tois  ap- 
peal; and  she  furtoer  prays  that  such  pro- 
ceedings toereafter  be  bad  toat  the  Judgment 
heretofore  reversed  be  affirmed  in  her  fav^; 
and  for  her  benefit  Tbe  administrator  also 
appears,  and  Joins  in  the  prayer  of  toe  peti- 
tioner, and  declares  in  his  application  that  he 
waives  any  rights  which  he  may  have  In  the 
case.  Counsel  for  the  petitioner  Insists  that 
she  ougbt  to  be  substituted  as  appellee  (or 
tbe  following  reasons:  "(1)  Because  toere 
Is  no  substantial  reason  why  such  relief 
should  not  be  granted;  (2)  because  toe  g^aD^ 
ing  of  tbe  relief  will  result  In  substantial 
Justice;  (3)  because  the  cause  of  action  has 
been  well  pleaded,  and  amply  established  by 
proof,  and  the  decedent's  family  have  been  In 
court  from  toe  beginning  as  toe  real  parties 
in  interest;  (4)  because  toe  Judgment  will 
operate  as  a  bar  to  any  subsequent  action 
growing  out  ot  toe  same  matter;  ^  because 
toe  defense  that  has  been  waged  to  toe  ac- 
tion Is  purely  technical,  In  no  wise  aflectii^ 
toe  merits  of  the  action;  (6)  because  It  is  the 
Intent  and  policy  of  toe  law  that  toe  family 
of  one  whose  deato  has  been  caused  by  tbe 
wrongful  act  or  omission  of  anotoer  diall  be 
compensated  In  damages  for  toe  loss,  and 
that  Justice  In  tois  respect  shall  be  adminis* 
tered  'speedily,'  and  witoout  dday;  (7)  be- 
cause no  good  purpose  can  be  served  by  pot- 
ting these  helpless  people  to  toe  toll,  delay, 
and  needless  expense  of  getting  togetber 
again  toe  wltoeaaes,  and  going  over  anew  thi 
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same  trial,  against  tbe  same  defendant,  when 
tbe  court  can  see  from  the  record  that  the 
only  injustice  that  has  been  done  has  been  In 
giving  too  small  a  verdict"  It  Is  argued 
that.  If  tbe  widow  la  entitled  to  prosecute 
the  action  provided  by  the  coal-mlning  8tat< 
nte  In  controTersy,  then,  under  such  circum- 
stances, there  can  be  no  sufficient  reasons 
urged  by  appellant  in  this  action  why  she 
ought  not  to  have  tbe  benefit  of  tbe  Judgment 
already  rendered  hi  favor  of  tbe  orlg^l 
plaintiff,  without  being  subjected  to  any  fur- 
ther proceedings  upon  her  part  in  the  lower 
court.  Or,  in  other  words.  It  Is  contended,  In 
eIFe<*t,  that  this  court  ought  to  vacate  the 
Judgin«it  of  reversal,  permit  the  original  ap- 
pellee to  be  supplanted  by  the  widow  ci  his 
decedent,  and  fben  allow  her  in  her  own 
proper  person  to  defend  this  appeal  In  like 
manner  as  though  she  bad  recovered  as  plain- 
tiff below,  and  had  been  made  the  original 
appellee  in  the  appeal.  Aside  from  the  bare 
assertions  of  her  counsel,  we  are  cited  to  no 
authwlty  whatever  to  support  tliis  unique 
or  novel  feature  In  appellate  procedure. 
Bven  tbough  it  could  be  conceded  that  tbe 
petitioner  at  any  time  had  the  right  to  be  sub- 
stituted as  appellee  in  place  of  the  adminis- 
trator Bttec  the  cause  had  been  docketed  In 
*h]a  court,  she  certainly  would  be  required  to 
make  her  apirilcation  for  substitution  in  due 
seasfHi,  and  not  deli^  until  after  the  Judg- 
ment had  been  reversed,  and  the  cause  re- 
manded. This  court  has  no  original,  but 
only  appellate.  Jurisdiction  in  actkms  of  the 
character  upon  which  ttda  an>eal  is  based, 
and  it  is  antboilsed  to  hear  and  determine 
such  causes  only  upon  the  record  as  It  lias 
l>een  made  In  the  trial  court  what  certlfled 
up  by  Us  clerk.  The  petitioner,  however, 
seeks  to  have  tills  court.  In  effect  make  a 
new  and  different  record  from  that  orlgJually 
certified  in  the  lower  court  by  substituting 
as  plaintiff  below  and  appellee  hwe  a  new 
and  entirely  different  person.  If.  under  the 
drconwtancea,  such  procedure  could  be  sus- 
tained, it  woidd  follow  that  whenever  it  ms 
disclosed  to  this  court,  in  the  appeal  of  a. 
cause,  that  tbe  par^  who  had  successfully 
waged  the  contest  below  bad  no  warrant  un- 
der tlie  law  to  maintain  the  actltm  for  the 
reason  that  ttie  right  to  do  ao  was  lodged  In 
another  and  dUBerent  person,  then  the  party 
who  had  been  mistaken  In  respect  to  his 
rigbtB  might  be  permitted  to  withdraw,  and 
the  party  anfliorlaed  to  maintain  the  action 
in  tbe  lower  court  be  substituted  In  bis  stead 
as  a  party  for  the  first  time  In  thls  conrt,  and 
be  allowed  to  occupy  the  same  position  and 
ncercise  the  same  rights  as  thoui^  he  had 
been  oodglnally  a  party  to  the  action.  That 
sncb  prw!tice  is  not  authwlsed  under  au  ap- 
pel  late  procedure  certainly  cannot  be  contro- 
verted. While  we  resret  the  delay,  inoonveo- 
lenee,  and  e]ppen8e  to  which,  as  it  Is  so  earn- 
estly insisted,  the  petitioner  vrill  be  subjected 
in  ber  oideavor  to  recover  damag»  of  appel- 
lant for  the  loss     her  husband  in  the  event 


we  deny  her  petltltm,  still  we,  as  a  court, 
must  be  controlled  In  this  case,  as  In  others, 
by  the  well-settled  rules  of  tbe  law,  and  we 
possess  no  authority  to  waive  them  on  behalf 
of  the  petitioner,  but  are  compelled  to  enforce 
them  against  her  In  like  manner  as  any  other 
person.  The  petition  to  substitute  Is  there- 
fore overruled  at  the  cost  of  the  petitioner. 


(1S5  iDd.  67) 

STATE  ei  rel.  LITTLE  v.  PAHSONS  et  al. 
(Supreine  Court  of  Indiana.  Jane  19,  1900.) 
GUARDIAN  AND  WARD— FAJ LURK  TO  ACCOUNT 
-^TION  BT  WARD— LIMITATIONS. 
Under  Rev.  St  1881,  S  2408  (Homer's  Rev. 
SL  1897,  9  2403;  Burns'  Rev.  St.  1894,  S  2568). 
providing  that  a  final  settlement  of  an  estate 
may  be  vacated  witbia  three  years  for  fraud  or 
mistake  in  the  settlement  or  in  the  prior  pro- 
ceedinM,  and  Rev.  St.  1881,  S  2527  OIorner'B 
Rev.  St.  1897,  8  2627;  Bums'  Rev.  St  1894, 
S  2691),  providing  that  saits  on  guardiaDs'  bonds 
shall  be  soverned  by  the  law  reRiilating  suits 
on  the  bonds  of  executors  and  administratorB, 
an  action  by  a  ward  to  recover  on  his  gaard- 
inn'a  bond  for  failure  to  account  for  moneys  re- 
ceived by  him,  sacb  failure  being  due  to  fraud 
or  mistake,  is  barred  after  three  years  from 
the  Snal  settlement 

Appeal  from  circuit  court,  Hamilton  coun- 
ty; James  V.  Kent  Special  Judge. 

Action  by  the  state,  on  relation  of  Han- 
nah J.  Little,  against  William  M.  Parsons 
and  others.  From  a  judgment  for  defend- 
ants, relatrix  appeals.  Affirmed. 

Stuart  &  Reagan  and  J.  W.  Haughey.  for 
appellant  Gavin  A  Davis,  for  appellees. 

BAKBR,  C.  7.  In  1881  lelatriz  began  this 
action  against  Nagle,  administrator  of  Bee- 
son,  against  Harbangb  and  Burris,  sureties 
on  Beeson's  brads  given  In  1878  and  1874  as 
guardian  ot  telatrlz,  and  against  Parsons, 
to  recover  Judgment  on  the  bonds  against 
BeesQP's  estate  and  Harbangb  vnd  Burris 
on  account  of  Beeson'e  alleged  converrion. 
In  1877,  of  ¥976  out  of  11,401  pension  numey 
received  tcr  bis  ward,  and  to  aet  aside  as 
fraudulent  a  conveyance  of  lands  to  Par- 
sons from  Beeson  shortly  before  his  death* 
in  1892.  The  complaint  vraa  beld  Insufil- 
dent  but  on  appeal  to  this  court  that  Judg- 
ment was  reversed.  State  t.  Pursons,  147 
Ind.  679,  47  N.  B.  17.  Each  appellee  filed  a 
general  denial.  Parsons  filed  ten  and  Har- 
bangb and  Burris  six  affirmative  paragraphs 
<tf  answer.  Hie  errors  assigned  question  the 
sufficiency  of  each  affirmative  answer;  tiie 
correctness  of  tbe  conclusions  of  law,  and 
tbe  legality  of  denying  a  new  trial.  One  oil 
the  afflnnative  answers  filed  by  each  appel- 
lee except  Nagle  averred  that  In  1877  Bee- 
son  resigned  his  trust  and  made  a  final  re- 
port of  his  recelpte  and  disbursements  as 
guardian  up  to  that  time;  .that  tbe  court 
examined  and  approved  tbe  re^rt  and  dis- 
charged Beeson  as  guardian;  that  the  court 
thereupon  appointed  Bldge  as  8:nardian.  and 
he  received  from  Beeson  tbe  full  amount  of 
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tbe  trnvt  estate  In  tbe  latter'a  bandi  as 
foand  by  tbe  court;  tbat  la  1S79  relatrix 
was  10  years  old,  and  married  to  a  man  of 
full  age;  tbat  tbereafter,  In  tbe  same  year. 
Ridge  filed  a  Qnal  settlement  report,  wblch 
he  verified  as  a  true  and  complete  account- 
ing of  the  trust;  that  a  receipt  In  full  sign- 
ed by  relatrix  and  her  husband,  was  Indors- 
ed upon  and  made  a  part  of  tbe  final  report; 
tbat  the  court,  at  tbe  April  term,  1879,  ex- 
amined and  approved  the  report,  and  enter- 
ed of  record  a  Judgment  that  the  guardian- 
ship was  finally  settled  and  tbd  guardian 
discharged;  that  the  relatrix  recefved  and 
used  the  balance  found  due  her  on  the  final 
settlement,  and  tbat  tbe  judgment  of  Qnal 
settlement  has  remained  and  Is  In  full  force. 
Beeson  reported  and  accounted  for  $426  of 
the  pension  money.  If  he  failed  to  account 
fbr  $978  of  It,  It  was  either  through  mis- 
take or  fraud.  It  was  the  doty  of  BIdge  to 
collect  and  account  for  all  sums  due  bis 
ward.  If  he  did  not  collect  from  Beeson,  It 
was  from  Ignorance  of  the  alleged  claim, 
from  mistake,  or  fraud.  If  he  did  collect 
from  Beeson,  and  failed  to  account,  ft  was 
eltlier  from  mistake  or  fraud.  Tbe  guard- 
ianship was  one  continuous  trust,  Irrespec- 
tlve  of  the  number  oil  trustees.  It  is  evi- 
dent '  that  when  Beeson  resigned  be  could 
not  make  a  final  settlement  report  In  the 
guardianship,  because  tbe  ward  bad  not  the 
legal  capacity  to  settle;  and  so  no  statute 
of  limitations  would  begin  to  run  from  the 
approval  of  Beeson's  report.  But  when 
BIdge  filed  his  report  In  final  settlement, 
relatrix  had  tbe  legal  capacity  to  look  after 
ber  own  rights.  If  Ridge  failed  to  account 
for  all  tbat  bad  come  to  bis  hands,  or  If  be 
failed  to  collect  from  Beeson  nil  that  the 
latter  bad  received  for  bis  ward,  relatrix 
not  only  had  the  right,  but  she  was  chal- 
lenged by  the  report,  to  resist  tbe  final  set- 
tlement on  the  terms  proposed.  Section 
2403.  Bev.  St  1S81  (section  2403,  Homer's 
Bev.  St  1807;  section  2558,  Burns'  Rev.  St 
1894),  provides  that  a  final  sehlement  of  an 
estate  may  be  vacated'  within  three  years  on 
account  of  "Illegality,  fraud  or  mistake  In 
such  settlement  or  in  tbe  prior  proceedings." 
Section  2527,  Rev.  St.  1881  (section  2527, 
Horner's  Rev.  St  1897;  section  2601,  Bums' 
Bev.  St.  1864),  requires  that  suits  on  guard- 
ians* bonds  "shall  be  govemed  by  the  law 
regulating  suits  on  tbe  bonds  of  executors 
and  administrators."  By  virtue  of  this  Int- 
ter  section  It  has  been  long  settled  that  tbe 
former  section  applies  to  guardianships,  and 
that  tbe  lapse  of  three  years  of  opportunity 
Is  a  complete  bar.  State  v.  Hughes,  15  Ind. 
104;  Holland  v.  State,  48  Ind.  391;  Briscoe 
T.  Johnson,  73  Ind.  573;  Candy  v.  Hanmore, 
76  Ind.  126;  Carver  t.  Lewis,  104  Ind.  438, 
2  N.  K.  705;  Id.,  106  Ind.  44  2  N.  E.  714; 
Walnwrlgbt  t.  Smith.  103  Ind.  239.  6  N.  E. 
383;  Castetter  v.  State,  112  Ind.  445,  14  N. 
B.  388;  Silvers  v.  Canary,  114  Ind.  129,  18 
N.  B.  lOfti  Hortou  T.  BaaUnga.  128  Ind.  103, 


27  N.  E.  338;  State  T.  Parsons,  147  Ind.  579, 
47  N.  E.  17.  A»  the  tmtb  of  this  answer 
was  established  by  the  special  findings,  it  Is 
unnecessary  to  Inquire  Into  tbe  sufficiency 
of  the  other  paragraphs.  Gunder  ▼.  Tlb- 
blts,  153  Ind.  591,  55  N.  E.  7G2,  and  cases 
collated  on  page  693,  153  Ind.,  and  page  7C3, 
55  N.  E.  The  motion  for  a  new  trial  doea 
not  challenge  the  admissibility  or  sufficien- 
cy of  the  evidence  showing  tbe  Judgment  of 
Snal  settlement  On  tbe  question  of  conceal- 
ment  the  evidence  and  the  findings  show 
tbat  Beeson  did  nothing  to  prevent  an  In- 
vestigation by  relatrix  of  the  amotmt  of 
pension  money  received  by  him  for  her  ac- 
count The  failure  to  Include  all  of  the 
money  In  Beeson's  report  may  have  been 
due  to  mistake  or  fraud;  but  neither  would 
prevent  tbe  limitation  from  mnning,  be- 
cause tbe  tbree-yeara  time  Is  given  for  the 
purpose  of  allowing  relief  from  mistake  and 
fraud.  Xagle,  administrator  of  Beeson,  may 
not  have  been  entitled  to  the  benefit  of  the 
answer  filed  by  his  co-appellees,  bat  no 
question  on  this  point  Is  presented  or  a» 
signed.   Judgment  affirmed. 


(lES  tnd.  ZU) 
SHELBY  COUXTT  COUNCIL  et  aL  t, 
STATE  ex  rel.  SCHOOL  CITY 
OF  SHELBVVILLE.1 

(Supreme  Omirt  of  Indiana.    Jane  20,  1900J 

SCHOOLa  AND  BCHOOL  DISTRICTB-JNDIOBVT 
PUPILS— HANDAU  US. 

Under  Act  March  6.  1899  (Acts  1899.  p. 
547),  Diovidiug  that,  il  any  parent  or  costodiaa 
of  a  cliild  is  too  poor  to  fomisb  it  with  aeces- 
sary  school  books  and  clothing,  the  dty.  school 
trustee  where  such  parent  or  custodian  resides 
sUall  furnish  temporary  aid  for  such  purpose, 
which  shall  be  allowed  and  paid,  on  the  certifi- 
cate of  said  officer,  by  the  board  of  county  com- 
raisiiioDpra  of  the  couuty,  and  that  the  trns- 
tee  shall  at  once  make  and  file  with  tbe  auditor 
a  full  list  of  the  children  so  aided,  and  the 
board  of  eoi^oty  commlssiouers  at  their  next 
regular  meeting  shall  investigate  such  cases, 
and  make  such  proviRlons  for  such  child  or  cliU- 
dren  as  will  enable  them  to  continue  in  school, 
a  BchooJ  city  cfluoot  maiDtain  mandamns  to 
compel  the  board  of  commissioners,  the  consty 
coundt,  and  the  auditor  of  a  coun^  to  make 
provision  for  the  future  schooling  of  poor  chil- 
di-en  in  the  city's  schools,  where  it  u  not  al- 
leged tbat  it  has  fnraished  temporary  aid  to 
poor  children  within  its  limits,  or  tbat  it  has 
filed  a  Ust  of  children  aided  by  It  with  the  aa- 
ditor,  since  only  children  temporarily  aided  aad 
listed  by  the  school  trustee  are  entitled  to  lia 
from  the  county. 

Appeal  ftom  dtcnlt  court;  Shelby  connty; 
Douglas  Morrla,  Judge. 

Application  by  tbe  atate,  (m  the  nlatloD 
of  the  sdiool  city  of  ShelbyvlUe^  far  a  wilt 
of  mandamus  to  compel  tbe  Shelby  county 
council  and  others  to  make  provisions  for  the 
schooling  ot  IndlgOLt  dilMren.  From  a  Jndg- 
ment  In  Carot  of  relator,  dtfieodaats  aweiJ- 
Beveraed. 

E.  w.  McDanlel,  for  appeUanta.  Boid  A 
Adama,  for  appellee 

■  RdiMulns  doilBd. 
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DOVLING,  J,  Tbe  object  <tf  tbls  proceed- 
ing was  to  obtidn  a  -writ  of  mandate  against 
tiw  Shelby  county  conncU,  tbe  board  of  com- 
mlsalonerfl  of  tbe  county  of  Shelby,  and  the 
auUtor  of  Shelby  coanty,  to  compel  the  per^ 
formance  of  certain  acts  alleged  to  be  spe- 
ciflcally  enjoined  by  law.  The  action  la 
founded  upon  an  act  of  the  general  assembly 
ot  this  state  entitled  "An  act  amending  an 
act  concerning  the  education  of  children,  ap- 
proved  March  8,  1807,  and  declaring  an 
emergency,"  approred  March  6,  1899  (Acts 
1899,  p.  647),  and  particularly  section  6  of 
that  statute,  which  Is  In  these  words:  "Sec 
6.  If  any  parent  guardian,  or  custodian  of 
any  child,  or  children,  Is  too  poor  to  furnish 
sucb  diUd  or  children  with  the  necessary 
books  and  clothing  with  which  to  attend 
school.  th«i  tbe  school  trustee  of  the  town- 
ship, or  the  board  of  school  trustees,  or  com- 
missioners of  the  city,  or  Incorporated  town, 
where  such  parent,  guardian,  or  custodian 
resides,  shall  furnish  temporary  aid  for  such 
purpose  to  such  chUd  or  children,  which  aid 
shall  be  allowed  and  paid  upon  the  certifi- 
cate of  said  offlcers  by  tbe  board  of  county 
commissioners  of  said  county.  Such  town- 
ship trustee,  or  board  of  school  trustees,  or 
commlr^oners,  shall  at  once  make  out  and 
file  with  tbe  auditor  a  fuU  Ust  of  the  chU- 
dren  so  aided,  and  the  board  of  county  com- 
missioners, at.  their  next  regular  meeting, 
shall  investigate  such  cases,  and  make  such 
provision  for  sudi  child  or  chlldien  as  wUl 
enable  them  to  continue  In  school  as  in- 
tended by  this  act"  The  act  elsewhere  pro- 
vides that  all  children  between  the  ages 
of  6  and  14  years  (with  certain  exceptions) 
shall  attend  school  eaOb  year  for  a  term  or 
period  not  less  than  the  term  or  period  of 
the  pnUIc  schools,  and  Imposes  a  penalty 
uptm  parents,  guardians,  and  custodians  of 
children  of  school  age  who  fall  to  comply 
with  the  requlremoitB  of  the  said  act  In  this 
req>ect.  The  petition  and  motion  for  the  al- 
ternative writ  were  filed  In  the  name  of  the 
state  of  Indiana  on  the  relaUcni  of  the  school 
tity  ot  ShelbyvlUe.  It  does  not  appear  that 
an  alternative  writ  was  Issued,  or  that  any 
return  'was  made  to  such  writ  Demuiters 
to  the  petition  were  filed  by  the  several  de- 
fendants, and  were  overroled.  No  further 
pleadings  were  filed,  and  tiie  court  rendered 
Judgment  In  favor  of  the  petitioner,  and 
awarded  a  perenq^ry  writ  of  mandate,  re- 
quiring the  board  of  commissioners,  the  coun- 
ty council,  and  tiie  auditor,  respective^,  to 
make  estimates  of  the  amount  necessary  to 
famish  books  and  clothing  tar  the  children 
of  poor  parrats,  guardians,  and  custodians, 
to  make  tbe  appropriations  for  the  payment 
of  the  same,  and  to  draw  proper  warrants 
upon  the  funds  so  appropriated.  From  that 
Judgment  the  defendants  below  appeal,  atad 
they  separately  assign  ua  error  the  rulings 
on  the  several  demurrers. 
'  Tbe  material  facts  stated  in  the  petition 
or  complaint  are  theee:  The  relator,  la  th^ 


school  coqwratlon  of  the  ot  Shelbyrllle, 
and  Is  situated  In  Shelby  county,  Ind.  The 
county  council,  and  the  board  of  commission- 
ers of  the  county  of  Shelby,  respectively,  are 
composed  of  the  persons  named  in  ttie  pe- 
tition. During  the  year  preceding  the  filing 
of  the  petition  there  were  1A39  children  be- 
tween 6  and  14  years  ot  residing  ba 
said  school  dty,  attacbed  to  its  schools,  and 
entitled  to  school  privll^s.  Among  these 
are  at  least  20  children  who  since  January 
1.  1800,  have  been  without  the  necessary 
books  and  clothing  with  which  to  attend 
school,  and  -whose  parents,  guardians,  and 
custodians  are  too  poor  to  furnish  such  nec- 
essary books  and  clothing.  The  term  of 
sebool  for  tiie  present  schocA  year  will  con- 
tinue until  May.2S,  1900.  Hm  term  of  the 
schools  for  the  next  school  year  will  begin 
on  or  before  September  16,  1900^  and  will 
coutlnne  at  least  nine  months  thereafter. 
From  tbe  preset  time  until  January  1, 1901, 
more  than  100  children  who  are  entitled  to 
attend  the  public  scho<^s  wUl  need  books 
and  clothing  to  enaole  them  to  attend  sudi 
public  schools,  and  the  parentB,  guardians, 
and  custodians  of  such  children  are  too  poor 
to  furnish  such  books  and  clothing.  It  will 
require,  for  the  purpose  of  fumistfing  such 
necessary  books  and  clothing  for  the  Indi- 
gent children  of  said  school  city  of  Shell^- 
vlUe  for  the  residue  of  the  year  1900,  the 
sum  of  $500,  aa  petitionw  Is  Informed  and 
believes.  The  board  ot  comnUssloners  of 
said  ooun^  did  not  before  the  Thursday  fol- 
lowing the  first  Monday  In  August  1889^ 
nor  at  any  time  before  or  since,  prepare  or 
attempt  to  make  any  estimate  or  Itemised 
statement  of  the  amount  of  mon^  which 
would  be  ftqulred  for  the  year  1900  for  tho 
purchase  of  such  necessary  books  and  cloth- 
ing, or  a^end  to  any  sn^  estimate  a  vat 
fied  certificate,  as  required  by  law,  but  lias 
failed,  neglected,  and  refused  to  do  so.  Said 
county  council  did  not  at  their  meeting  for 
tiie  purpose  of  maldng  appropriations,  on  the. 
first  Tuesday  after  the  first  Monday  In  Sep- 
t^ber,  1899,  or  at  any  time  before  or  shice. 
make  any  appropriation  of  money  to  be  paid 
out  of  the  county  treasury  to  reimburse  the 
said  -school  city  of  Shelbyville  for  any  tem- 
porary aid  it  might  furnish  to  such  Indigent 
pupUs  for  the  purpose  aforesaid  for  the  year 
1800,  although  the  members  of  said  county 
coundl  and  of  siUd  board  of  commlsidonraw 
at  all  times  had  full  personal  knowledfi^  of 
the  facts  aforesaid,  and  of  the  neeils  and  de- 
mandst  present  and  prospective  of  the  Indl- 
gott  pupils  aforesaid.  Said  council  and  board 
deny  that  said  counly  Is  liable  to  reimburse 
said  relator  for  any  moneys  expendjsd  or  to 
be  expended  In  furnitiiing  the  temporary  aid. 
aforesaid,  and,  although  demand  has  been 
made  upon  them,  they  refuse, to.  make  the- 
estimates  and  appropriations  aforesaid  on  the^ 
ground  that  no  such.  If^billty  exlstSr.apd  un* 
less  ordered  by  the'  qiurt  tli^  will  not  make 
said  e^timat^s  ud  appfoprl^tlona,   By.  r^r 
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Bon  of  the  facts  aforesaid,  an  emersency 
uzlsta  for  an  Immediate  estimate  and  appro- 
priation on  tbe  part:  of  said  board  end  coun- 
cil, and  tbe  members  liiereo^  and  a  failure 
to  make  such  estimates  and  appropriations 
will  deprive  said  Indigent  children  of  the 
prfvtle^  of  attending  the  common  schools 
of  said  school  aty,  because  of  their  need 
of  suitable  books  and  clothing.  Said  auditor 
has  failed  and  neglected  to  call  a  session  of 
said  couni^  or  said  board  of  commissioners 
for  the  punMse  of  making  said  appropri- 
ations and  itemized  estimates,  and  will  re- 
fuse to  do  80  unless  ordered  hj  the  court 
Prayer  for  an  alternative  writ  of  mandate 
against  the  county  coundl  and  board  of 
commissioners,  and  tbe  members  tiiereof,  and 
against  the  auditor,  to  show  cause.  et&,  and 
on  the  Bnal  hearing  for  a  peremptory  writ 
to  compel  said  defendants,  and  each  of  them, 
to  perform  tiielr  respective  duties  in  that 
behalf,  ^e  petition  contains  further  alle^- 
tlons  as  to  other  school  townships,  but  they 
are  forrign  to  this  controversy,  and  need 
not  be  noticed. 

No  right  of  action,  such  as  to  claimed  here 
by  the  relator.  Is  conferred  by  any  provisions 
ci  the  act  concernlog  county  bnslness,  a^ 
proved  Mareb  S.  1898  (Acts  1809.  p.  848). 
If  H  exists  at  all,  It  must  be  derived  from 
section  6  of  the  act  of  March  6,  18S8  (Acts 
1889,  p.  SOO).  But  that  section  requires  the 
school  dty,  the  sdiool  trustee  of  the  town- 
ship, or  the  commlsslonan  of  tbe  dty,  to 
furnish  temporary  aid  to  children  In  their 
respective  Bcho<d  corporations  whose  parents, 
guardians,  or  custodians  an  too  poor  to  for- 
Bish  th«n  with  the  necessary  books  and 
dothing  to  enable  tiiem  to  attend  the  public 
schools;  and  it  directs  that  the%ld  so  fur- 
nished shall  afterwards  be  allowed  and  paid 
upon  tbe  cwtlflcate  ot  the  said  officers  by 
tbe  board  of  county  commlBdoners.  This 
part  of  the  section  evidently  contemplates 
nothing  more  ^n  ^  reimbursement  of 
the  scho<d  dty,  school  trustee,  or  dty  com* 
mlssloners  for  moneys  properly  laid  out  by 
them  In  furnishing  books  and  clothing  to  thfe 
children  of  poor  parents,  etc.  The  succeed- 
ing clause  of  the  section  makes  It  the  duty 
of  such  board  of  school  trustees,  township 
trustees,  or  city  commissioners  to  make  out 
and  file  vlth  tbe  auditor  a  list  of  the  chil- 
dren so  aided;  and  it  declam  that  the 
board  of  commissioners  at  their  next  regular 
meeting  shall  Investigate  such  cases,  and 
make  such  jnovlslons  for  such  child  or  chil- 
dren so  aided,  and  named  hi  the  list  so 
furnished,  as  will  enable  sudi  child  or  chll- 
dreo  to  continue  In  school  as  Intended  by 
the  statute.  If  no  temporary  aid  has  been 
furnished  by  tbe  school  city,  trustee,  oe  dty 
commissioners,  or  If  no  list  of  the  chOdren 
■0  aided  has  been  Ued  with  the  auditor,  the 
board  of  commissioners  has  no  duty  to  pei^ 
form,  nor  any  power  to  act  It  la  not  avorred 
in  the  petltkm  vt  complaint  that  the  relator 
romlshed  any  temporazy  aid  to  poor  children 


wmiln  Its  limits,  m  that  any  Hat  of  chlldrm 
aided  by  It  was  filed  with  the  auditor.  It 
follows  that  the  board  of  commissioners  had 
nothing  to  act  upon,  and  that  neither  tbs 
board,  the  county  council,  nor  the  auditor 
has  filled  to  perform  any  act  specially  «• 
Joined  by  law,  or  any  duty  resulting  from 
the  office,  trust,  or  station  of  dther  of  theoL 
The  act  In  question  does  not  lay  upon  the 
board  of  commissioners  the  duty  of  ascer^ 
tainlng  the  names  of  the  children  for  whom 
books  and  clothing  should  be  furnished.  That 
duty.  In  the  first  Instance,  seems  to  be  Im- 
posed upon  the  board  of  school  trustees, 
township  trustees,  or  dty  commisslonerti,  wbo 
are  to  furnish  temporary  aid,  and  then  file 
the  names  of  the  dilldren  so  aided.  Only 
tiie  children  so  aided  and  listed  are  enUUed 
to  the  provision  the  board  Is  enjoined  to. 
make.  Whetbw  an  action  to  compd  tbe 
board  of  commissioners  to  make  an  appro- 
priation for  the  benefit  of  such  needy  chU- 
dren  can,  under  any  drcamstances,  be  main- 
tained by  the  state  on  the  relation  of  the 
school  dty.  or  not  (a  point  we  do  not  dedde), 
It  to  dear  lhat  sndi  a  proceeding  does  not 
lie  where  the  school  dty  has  furnished  oo 
temporary  aid,  and  has  filed  with  the  auditor 
no  list  of  children  so  aided.  In  determining 
the  meaning  of  a  statute,  we  are  eranpelled 
to  look  first  to  its  terms,  and  when  these 
are  i^ln  and  unambiguous  the  act  cannot 
be  extended  to  cases  which  do  not  Justly 
fall  within  Ite  Koge.  For  the  error  of  Am 
fmurt  In  overruling  tbe  demurrers  to  tiie  pe- 
tition, the  Judgment  Is  reversed,  with  In- 
structions to  sustain  the  demurrers,  and  toe 
further  proceedings  In  accordance  with  tUi 
opinion. 


(156  ma.  im 
BCRGBT  et  aL  T.  MBRIUTT  et  aL 
(Supreme  Court  of  Indiana.   June  21,  1900.) 

DESCENT-CHILDLESS  WIDOW'S  DOWBR-CHIL- 
DREN  BY  FORMER  M  A  RR I A  OB— EXPECTANCY 
—CONVEY  AN  CB~VALIDATINO  STATUTtt-SB- 
TROACTIVB  EFFECT— CONSTITUTIONAL  LAW3 
—  OBLIGATION  OP  CONVEYANCE  —  SUBSB- 
QUBNT  INUBRITANCB  —  aBCOVKKT  — ESTOP- 
PEL. 

1.  Bev.  St  18S1,  I  24S7,  provided  that  where 
an  iatestnte  left  surviTisfr  him  a  cblldleu  vid- 
ow,  and  children  a  former  wife,  the  vidov 
flbould  take  one-third  of  his  lands  in  fee,  tab- 
ject  to  an  expectancy  of  inheritance  in  the 
children  sufficient  to  defeat  her  alienation  of 
the  lands  in  case  any  of  the  children  BanriTed 
her;  they  taking  from  her  ms  her  "forced 
heirs."  Acts  18^,  p.  430,  S  2,  provides  that 
where  the  children  by  a  former  wife  had  ex- 
ecuted a  coorejance  In  fee  of  the  lan£s  la 
which  they  had  an  expectancy,  daring  the  wid- 
ow's life,  such  conveyance  will  bind  tbdr 
terest,  when  acquired  by  inheritance  from  the 
widow.  Held,  that  though  by  the  children's 
Quitclaim  deed  to  the  widow's  third,  msde 
prior  to  the  act  of  1889.  their  expectancf  wu 
not  aUenated,  yet  the  act  of  1889  had  a  retro- 
active effect  on  such  conveyance,  and  preclnded 
the  assertion  of  a  title  inherited  by  the  childm 
as  forced  heirs  In  1897  in  derotaticm  tbmof 
Cthe  expectancy  not  beinc  a  vested  r^dit  on 
wUeh  the  act  of  1^9  might  not  operatn.  and 
henoe  that  as  answer  pleading  snoi  qwcliiB 
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deed  aa  an  estoppel  to  the  heirs*  aait  for  the  in- 
heritance  so  acquired  was  good  on  demnrrer. 

2.  Acts  1889,  p.  480.  S  2,  proridinK  that  wha« 
diildren  bj  a  tonuer  wife,  or  their  guardians, 
hare  executed  a  conveyance  in  fee,  for  full 
con^deratlon,  of  the  lands  deBce&ding  from  the 
husband  and  fatiier,  in  which  they  have  an 
expectancy  of  inheritance  from  the  widow,  dar- 
ing the  mdow'a  life,  such  conveyance  ihali  hind 
their  interest  when  acquired  by  inheritance  from 
the  widow,  operates  on  a  quitclaim  deed  made 
prior  to  its  paasage,  so  as  to  estop  the  grantors 
from  setting  up  their  after-inherited  title  against 
their grantee. 

8.  Rev.  St.  1881,  S  2487.  provides  that  where 
an  intestate  left  surviving  him  a  childless  wid- 
ow, and  children  by  a  former  wife,  the  widow 
should  take  one-third  of  his  lands  in  fee.  sub- 
ject to  an  expectancy  of  inheritance  in  the  chil- 
dren. Acts  i88»,  p.  430,  §  2,  provide*  that 
where  the  children  by  a  former  wife  had  ex- 
ecuted a  conveyance  of  the  lands  in  which  they 
had  an  expectancy,  in  fee,  during  the  widow  s 
life,  such  conveyance  shall  bind  their  interest, 
when  acquired  by  inheritance  from  the  widow. 
Held,  that  the  obligation  of  a  quitclaim  deed 
made  bj  the  children  in  1888  to  the  widow's 
land.  In  whidi  they  had  an  interest  in  expoc- 
tancT,  was  not  Impaired  by  the  act  of  1868, 
makiiv  BQCh  deed  binding  on  them  when  the 
expectancy  should  be  realized,  since  taking 
away  the  meana  of  tmconsdonamy  repudiating 
a  contract  Is  not  impairing  its  obligation. 

Appeal  from  circuit  court,  CUnton  cminty; 
B.  B.  Beauchamp,  Special  Judge. 

Partition  by  Emanuel  Burget  and  others 
^Alnst  Harriet  Merrltt  and  others.  From  a 
judgment  In  favor  of  defendants,  entered  on 
the  oTermllng  of  plalntlfCs*  demurrer  to  their 
ancwer,  plaintiffs  appeaL  Affirmed. 

daybaugh  &  CHayhangh,  tor  appellants. 
Seabury  Menitt  and  Martin  A.  Morrison,  for 
appellees. 

BAKER,  O.  J.  In  1882  William  Burget  died 
Intestate,  seised  of  160  acres.  He  left  snr- 
Tlrlng  him  Harriet  Burget,  who  was  his  sec- 
ond wife,  and  by  whom  he  bad  no  children, 
and  appellants,  who  are  descendants  from  a 
former  marriage.  In  1883  appellants  ex- 
ecuted to  Seager  a  deed  of  release  and  quit- 
claim for  the  fee-simple  title  to  the  whole 
tract.  They  sold  and  intended  to  convey  to 
Seager  the  complete  title,  except  a  life  es- 
tate of  the  widow  in  an  undivided  third. 
Seager  paid  appellants  $6,200.  which  was 
the  full  value  of  all  the  land,  and  he  be- 
lieved that  he  was  acquiring  title  to  the 
whole,  except  a  life  estate  of  the  widow  In  an 
undivided  third.  Harriet  Burget  knew  of, 
consented  to,  and  approved  the  sale  and  con- 
veyance. She  died  In  1897,  and  shortly  after 
her  death  appellants  began  this  action  In 
partition  to  obtain  one-third  of  the  land,  aa 
the  "forced  heira"  of  Harriet  Burget  Ap- 
pellants have  not  returned  or  offered  to  re- 
turn any  part  of  the  ¥6,200.  Appellees,  who 
claim  through  Seager  by  descent  and  pur- 
chase, filed  an  answer  In  which  they  relied 
upon  the  foregoing  facts  as  a  complete  de- 
fense. The  only  assignment  not  waived  Is 
that  the  court  erred  in  overruling  a  demur- 
rer to  this  answer  for  want  of  facts. 

In  section  2187,  Rev.  St  18S1,  It  was  provid- 


ed'*tbf^  If  a  man  marr^  a  second  or  otber  .Bnl»' 
sequent  wife  and  has  by  ber  no  children,  bat 
has  idiUdren  allTe  by  a  previous  wife,  the  land 
which  at  bis  death  descends  to  such  wife 
shall  at  ber  death  descend  to  his  children." 
In  Martlndale  r.  Martlndale  (May  term,  185^ 
10  Ind.  566,  this  statute,  with  that  fixing  the 
extent  of  the  widow's  and  the  children's  In- 
terests, was  construed  to  mean  that  at  the 
death  of  the  husband  and  father  the  second 
childless  wife  took  a  life  estate  In  an  uhdl- 
Tlded  third,  and  the  children  by  the  fonnw 
wife  two-thirds  In  fee,  and  a  remainder  in 
fee  tn  one-third.  Such  was  the  uniform  con- 
struction in  an  uiA)roken  line  of  decisions 
down  to  the  case  of  Utterback  t.  Terhune 
(May  term.  tBSl)  7S  Ind.  803.  But  In  that 
case  the  construction  fixed  by  a  quarter  cen- 
tury's adjudications  was  abandoned,  find  the 
above-quoted  corloiu  and  anomalous  lan- 
guage was  held  to  mean  that  the  second 
childless  wife  .tocik  one-third  In  fee;  that  she 
had  no  power  to  alienate  the  fee  If  any  de- 
Bcendant  of  the  hntiband,  from  a  former  mar- 
riage, was  alive  at  ber  death;  that  sncb 
descendants  were  her  forced  heirs;  that  she 
bad  no  power  to  disinherit  her  forced  heirs; 
that  the  children  acquired  no  title  from  their 
father,  and  had  no  preset  interest  (an  ex- 
pectancy only)  during  the  Ufe  of  their  st^ 
mother.  Bryan  t.  Uland,  101  Ind.  477.  1 
N.  B.  S2i  Thorp  T.  Hanea,  3.07  Ind.  82A,  6 
M.  B.  820;  Brwm  t.  Gamer.  108  Ind.  488,  9 
N.  B.  417;  Owaltney  v.  Gwaltney,  119  Ind. 
144,  21  N.  B,  S52;  Hablg  T.  Dodge,  127  Ind. 
81.  25  N.  B.  182;  Haikett  t.  Maxey.  IM  Ind. 
182,  83  N.  B.  868.  19  L.  B.  A.  379;  Stephen- 
son T.  Boody,  139  Ind.  60.  88  N.  B.  881; 
Smith  T.  McQatax,  146  Ind.  77.  46  N.  B.  41; 
Bymm  t.  Henderson.  IKL  Ind.  102,  61  N.  B. 
94;  Thompson  t.  Henry,  158  Ind.  66,  64  N. 
B.  109;  Johnson  t.  Johnson.  163  Ind.  60^  64 
N.  E.  124.  This  was  the  law  tn  force  at  the 
tbne  of  William  Bnrgetfa  deafli.  and  appel- 
lants' sale  and  conveyance  to  Seager.  Aa 
appdlants  had  only  an  expectancy  la  the 
one-third  that  descoided  In  fee  to  Harriet 
Burget  their  sale  of  that  third  by  deed  (HT 
release  and  quitclaim  In  1863  would  not  estop 
tbem  from  asserting  in  1887  the  title  In  fee 
that  they  would  then  derive  as  the  forced 
heirs  of  Harriet  Burget;  and  the  answer 
would  be  bad.  If  the  deed  Is  to  be  given  only 
the  effect  It  would  hare  under  the  foregoing 
statute  and  deciBlons.  Graliam  t.  Graham, 
65  Ind.  23;  Avery  T.  Akins,  74  Ind.  283; 
Bryan  v.  Uland,  101  Ind.  477,  1  N.  B.  52; 
Haskett  v.  Maxey.  134  Ind.  182,  83  N.  £.  358, 
19  L.  R.  A  379.  In  1889  an  act  was  passed, 
the  first  section  of  which  undertook  to  change 
the  rule  of  descent  prescribed  in  section  24S7, 
Rev.  St  1881  (Acts  1889,  p.  430).  This  sec- 
tion has  been  found  to  be  void,  because  the 
change  was  attempted  to  be  made  by  amend- 
ing a  prior  amendatory  act  that  had  been 
expressly  repealed  prior  to  1S89.  Helt  v. 
Helt  152  Ind.  142,  52  N,  E.  609.  And  the 
nUe  of  descent  prescribed  In  section  2487, 
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Bar.  St  1881.  contlnaed  In  f^roe  until  the  , 
act  of  1890  went  Into  effect   Acts  1800,  p. 
131.  The  second  aod  fourtb  sectionB  at  tbe 
act  of  1888  read  as  foUawt:  ■ 

"Sec.  Z  In  all  caseR  wbere,  daring  the  life 
of  tlw  secoDd  at  lubsequent  chlldlesi  wife 
and  after  tbe  death  of  the  hnsband,  the 
children  of  the  latter  bj  a  former  wi  :o  hare 
execated  or  attempted  to  execute  coavey- 
anees  In  fee  to  all  or  &ny  part  of  >uvh  lauds 
affected  by  tbe  life  estate,  and  have  received 
full  payment  therefor,  or  wbere  all  or  any 
part  of  snch  lands  bare  been  conveyed  for 
a  fuU  consideration  by  tbe  guardians  of  any 
of  snch  children,  such  conveyances  shall,  at 
tbe  death  of  such  second  or  subsequent  child- 
less wife,  be  held  to  convey  the  Interest  of 
Bucb  children  In  such  lands  that  would  de- 
scend to  them  through  such  second  or  sub- 
sequent childless  wife,  and  shall  estop  such 
children  or  their  belrs  from  hereafter  claim* 
Ing  such  interest." 

"Sec.  4.  Th9  provisions  of  this  act  shall  not 
apply  In  any  case  where  the  second  childless 
wife  has  died  and  the  estate  become  vested  In 
tbe  heirs  of  the  deceased  husband." 

The  subject-matter  6f  these  sections  is 
clearly  expressed  In  the  title:  "•  •  • 
And  an  act  to  xendee  valid  convcynnces  by 
children,  or  tbelr  guardians,  of  deceased  hus- 
bands who  left  second  or  subsequent  child- 
less wives  surviving  them,  and  also  childrrai 
by  former  wives  surviving  them,  of  real  es- 
tate that  descended  to  such  second  or  sub* 
sequent  childless  wives  from  such  husbands 
under  the  provisions  contained  lo  section 
2487  of  tbe  Revlped  Statutes  of  1881.*'  Sec- 
tion 1  and  the  part  of  the  title  In,  reference 
tbereto  are  nbt  so  omnected  with  the  re* 
malnder  of  tiw'act  as  tbat  their  fall  destroys 
the  entire  stmcture.  On  the  contrary,  sec- 
tions 2,  8,  and  A,  and  the  part  of  the  title 
relating  to  them,  form  b.  complete  statute 
lb  themselves.  Smith  v.  McClaln,  140  Ind. 
77.  45  N.  B.  41.  And,  If  this  statute  Is  ap- 
plicable to  the  present  case,  the  answer  Is 
jgood. 

Appellants  Insist  tbat  the  rights  of  the 
parties  are  to  be  determined  by  the  law  as 
It  stood  when  they  made  the  deed  to  Seager; 
that  tbe  act  of  1889  was  not  Intended  to  ap- 
ply to  deeds  aeented  before  Its  passage; 
that  to  apply  the  act  to  tb^r  deed  would  de- 
stroy tbelr  vested  rights,  and  impah:  the  ob- 
ligation of  their  contract  expressed  In  the 
deed  to  Seager.  In  Haskett  v.  Mazey,  1S4 
Ind.  182,  83  N.  B.  868,  19  U  R.  A.  870,  and 
fit^enson  v.  Boody,  139  Ind.  60,  38  N.  E. 
881,  relied  <mi  by  appellants,  It  was  htid  that 
a.  qnltdalm  deed  executed  1^  the  children 
«f  a  tormtx  wlfS  prior  to  the  decision  of 
Utterback  t.  Terhnne,  75  Ind.  888.  and  dur- 
ing the  lifetime  of  the  second  childless  wife, 
<waa  eCTectual  to  convey  tbe  fee,  although 
such  second  childless  wife  died  afteor  the 
•date  of  the  Utterbaclc-Terbune  Case,  and 
when  the  childrffl  would  hare  been  entitled 
to  take  as  her  forced  belirs  St  tt  wan  not 


for  tbe  deed;  In  other  words,  the  ooaatmc- 
tlon  promulgated  In  Martindale  v.  Uartfat- 
dale,  10  Ind.  506,  that  the  second  dtOdless 
wife  took  only  a  life  estate,  and  the  chil- 
dren by  the  former  marriage  a  remataider  fai 
fee,  had  become  a  role  of  property,  and 
rights  that  had  become  vested  under  tbat 
construction  could  not  lawfully  be  affected 
by  a  cbauge  of  construction  any  more  than 
they  could  by  legislation.  In  those  cases 
the  children,  t^y  tbe  law  In  force  at  tbe  time 
of  their  father's  death,  became  Invested  at 
ODce  wltb  a  remainder  In  fee.  But  the  prin- 
ciple tbat  was  correctly  enunciated  In  those 
decisions  is,  inapplicable  hae,  because  by  tbe 
law  In  forae  at  the  time  of  their  father's 
death  appellnnte  did  not  become  invested 
with  any  estate  In  the  lands  that  were  cast 
upon  their  stepmother,  but  had  a  mere  ex- 
pectancy (created  by  tbe  stetute)  to  Inherit 
from  her  the  fee  that  she  derived  from  her 
husband.  As  expectant  heirs  of  their  step- 
mother, appellants  must  look  for  their  vested 
rights  to  the  law  In  force  at  the  time  of  her 
death,  not  to  the  law  In  force  when  she  ac- 
quired the  property.  Brown  v.  Critchell.  110 
Ind.  81,  41,  7  N.  E.  888. 11  N.  E.  4S&  During 
her  life,  and  before  ai^tellaiite*  expectancy 
had  ripened  Into  a  vested  estate,  the  law- 
making power  had  the  right  to  Impose  snch 
conditions  and  make  such  cbanges  In  the 
law  of  'descoit  as  It  saw  fit  Nori  v.  Hwlog,, 

9  Ind.  87;  Strong  v.  Clem,  12  Ind.  87;  Ue-' 
Neer  t.  UcNeer,  142  IlL  888.  82  N.  &.  6S1. 

10  L,  R.  A.  2S6i  Jackson  v.  Jackson.  144  IlL 
274,  33  N.  E.  51;  Lucas  T.  Sawyer,  17  lows, 
517;  State  v.  Squires,  26  Iowa,  340;  Bar- 
bour V.  Barbour,  46  Me.  9;  Itat)ion  v.  tyon. 
2  iiltb.  Mi  Mftgee  T.  Young.  40  Miss.  164. 
00  Am.  Dec.  S'^;  Shell  v.  Duncan,  31  S.  a 
547,  10  S.  E.  330,  5  L.  B.  A.  821;  Richards 
V.  Land  Co.  (a  C.)  47  Fed.  854;'  Id.,  4  a  &  A. 
290;  54  Fed.  200;  Randall  T.  Kreiger,  28 
Wall.  137.  23  L.  Ed.  124. 

Id  regard  to  the  clftlm  that  tbe  act  of  18:9 
was  not  Intended  to  apply  to  deeds  made 
prior  to  Its  passage.  !t  Is  enough  to  say  that 
a  bare  reading  of  the  sections  and  title  here- 
inbefore set  forth  cldKriy  reveals  the  legis- 
lature's Intention  to  stop  all  such  uncon- 
scionable practices  as  were  attempted  In 
this  case.  The  act  does  not  Inyiair  any  con- 
tract of  appellants.  In  Its  essential  nature^ 
the  act  Is  the  same  as  one  that  would  take 
away  the  defense  of  noncompliance  with 
the  statute  admitting  foreign  corporations 
to  do  business  In  this  state,  which  appel- 
lants might  otherwise  have  interposed  In  an 
action  by  a  foreign  corporation  to  record 
on  a  contract  made  here  without  license. 
It  is  a  contradiction  in  terms  to  say  tbat  tbe 
teking  away  of  the  means  by  which  a  con- 
tract may  be  repudiated  or  Ignored,  and  the 
providing  of  a  remedy  to  enforce  the  con* 
tract  as  the  parties  made  it  Is  an  lmpal^ 
meut  of  the  obligation  of  the  contract  **A 
party,"  says  Story,  "has  no  vested  ri^t  hi 
'  a  rule  of  law  which  would  give  him  an  In- 
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equitable  sdvantage  over  another;  and  such 
rule  may  therefore  be  repealed,  and  the  ad- 
vantage thereby  taken  away.  To  UluBtrate 
this  remark:  If  by  law  a  conTeyance 
■honld  be  declared  Invalid  If  It  wanted  the 
formality  of  a  seat,  or  a  note  void  If  nsurl- 
ona  Interest  was  promised  by  It,  or  If  in  any 
other  case,  on  grounds  of  public  policy,  a 
party  should  be  permitted  to  avoid  his  con- 
tract entered  Into  Intelligently  and  without 
fraud,  there  would  be  no  sound  reason  for 
permitting  falm  to  claim  the  protection  of 
the  constitution,  if  afterwards,  on  a  differ- 
ent view  of  public  policy,  the  legislature 
should  change  the  rule,  and  give  effect  to 
his  conveyance,  note,  or  other  contract  ex- 
actly according  to  the  original  Intention. 
Such  Infirmities  in  contracts  and  conveyan- 
ces are  often  cured  In  this  manner,  and  with 
entire  Justice,  and  the  same  may  also  be 
done  with  defects  In  legal  proceedings  occa- 
sioned by  mere  Inegularltles."  2  Story, 
Const.  (5th  Ed.)  703.  And  so  say  the  courts. 
Satterlee  v.  Matthewson,  2  Pet.  380,  7  L. 
Ed.  458;  Watson  v.  Mercer,  8  Pet.  88.  8  L. 
Ed.  876;  Bandall  v.  Krelger,  28  Wall.  137, 
23  L.  Ed.  124;  BweU  v.  Daggs.  106  U.  S. 
143,  2  Sup.  Ct  408,  27  L.  Ed.  682;  Gross  v. 
Mortgage  Co..  108  U.  S.  477,  2  Sup.  Gt  MO, 
27  L.  Ed.  796;  WlUlams  T.  Paine.  169  U.  S. 
65,  18  Sup.  Ct  279,  42  L.  Ed.  668;  Rosra- 
ptanter  v.  Assurance  Society'  (G.  C.)  91  Fed. 
T28;  Id.,  37  C.  O.  A.  B6C  96  Fed.  721,  46  L. 
R.  A.  ^3;  Andrem  v.  Bnssell,  7  Blackf. 
474;  Davis  v.  Bank,  7  Ind.  OlA;  State  v. 
Slckler,  9  Ind.  67;  McOllI  v.  Doe.  Id.  806; 
Maynes  v.  Moore,  16  lad.  116;  Walpole  v. 
ElUott,  18  Ind.  268;  Wood  v.  Kennedy,  19 
Ind.  68;  Pierce  v.  Mills,  21  Ind.  27;  Price  v. 
Hney,  22  Ind.  18;  Maxey  v.  Wise,  25  Ind.  1; 
"Webb  V.  Moore,  Id.  4;  Perrlu  v.  Lyman's 
Adm'r,  32  ind.  16;  Henderson  v.  State,  68 
Ind.  Mi;  Sitbtn  v.  Board,  66  Ind.  109;  Tay- 
lor V.  Stockwell,  Id.  605;  Cookerly  v.  Dun- 
can, 87  Ind.  332;  Bank  v.  Miller.  91  Ind. 
4ifl;  Kelly  v.  State,  96  Ind.  286;  Bryson  v. 
McCbvary,  lOQ  Ind.  1, 1  N.  B.  B6;  Johnson  v. 
Board,.  lOT  Ind.  16,  8  M.  K  1;  Bupert  v. 
Martx,  116  Ind.  72.  18  N.  E  381;  Moore  v. 
City  of  lodlanapollB.  130  Ind.  4SS,  22  N.  E. 
•4^;  Dowel!  T.  Favlug  Co.,  138  Ind.  675.  38 
N.  E.  389:  Scbneck  v.  City  of  J^IecsonvlUe. 
Ifi2  Ind.  204,  52  N,  E.  212;  Green  t.  Abra- 
luxn,  43  Ark.  4Q0:  JohnaoB  t.  Blctaardson.  44 
Ark.  865;  Dentnl  v.  Waldle,  30  Cal.  138; 
•Qoahen  V.  Stonlngtott.  4  Conn,  209,  10  Am. 
Dec.  121;  Bummer  v.  Mitchell  20  Fla.  170. 
10  Sonth.  662,  14  li,  R.  A.  815.  30  Am.  St. 
Bep.  106;  Mortgage  Ca  v.  Oro«,  93  HI. 
483;  State  v.  Bqnlres,  26  Iowa,  840;  Tllton 
V.  Swift,  40  Iowa,  80;  Bangber  v.  Nelson,  9 
Olll.  290,  B2  Am.  Dec.  604;  Wildes  v.  Van- 
TOortaUik  16  Qray,  188;  State  v.  Torlnos.  26 
Minn.  1.  «  N.  W.  260,  37  Am.  Rep.  306; 
Wlstar  T.  Foster,  46  Minn.  48ft,  48  N.  W.  217, 
1H  Am.  St.  Bep.  24;  Insurance  Co.  v.  Winne, 
20  Mont  20.  49  Pac.  446;  State  v.  Mayor, 
etc..  27  N.  J.  Taw,  185;  Baldwin  v.  City  of 
Newark,  3S     J.  Law,  158;  Bank  v.  Davis, 


16  Barb.  188;  Chandler  r.  Northrop,  24  Barb. 
120;  Curtis  v.  Leavltt,  15  N.  T,  1,  at  pages 
228,  229;  Forbes  v.  Halsey,  26  N.  Y.  53: 
Chestnnt  v.  Shane's  Lessee,  16  Ohio,  599,  47 
Am.  Dec.  387;  SUnley  v.  Smith,  15  Or.  505. 
16  Pac.  174;  Mitchell  v.  Campbell,  19  Or. 
198,  24  Pac.  465;  Tate  v.  Stooltzfoos.  16 
Serg.  &  B.  35,  14  Am.  Dec.  546;  Donley  v. 
City  of  PIttoburgh,  147  Pa.  St.  »48,  28  Atl. 
894,  30  Am.  St.  Bep.  738;  Stokes  v.  Rodman. 
5  B.  I.  406;  Shields  v.  Land  Co.,  94  Tenn. 
128,  28  S.  W.  668,  26  L.  R.  A.  600,  46  Am. 
St  Rep.  TOO;  Butlef  v.  Association,  97  Tenn. 
679.  37  S.  W.  386;  Town  of  Danville  v.  Pace, 
25  Grat  1,  18  Am.  Rep.  663;  Sfcellinger  v. 
Smith,  1  Wash.  T.  809;  Hufmann  v.  Alder- 
son's  Adm'r,  9  W.  Ta.  616:  Johnson  v.HllI,90 
Wis.  19,  62  N.  W.  960;  Freiberg  v.  Singer. 
90  Wis.  eoe;  68  N.  W.  704.  Judgment  af- 
firmed. 


(US  lad.  IH) 

OARNAHAN  t.  STATE  ex  rel.  BADS  et  aL 

(Supreme  Court  of  Indiana.    June  22.  1900.) 

SCHOOL  —  CHANGS  OP  SITB  —  PETITION  —  MA- 
JORITY OF  PATRONS  —  ADMINISTRATIVB 
QUESTION  — REVIEW  BY  COURTS  —  SIONINO 
BY  MINORITY— ORDER  GHANOINO  SITE— IN- 
VALIDITY-PETITIONERS SIQNINO  PROTEST— 
EPFBCT. 

1.  Bums'  Rev.  St  1894,  H  &820»-6g20c,  re- 
quire a  petition  tar  a  change  of  a  sabool-faoass 

site  to  be  signed  by  the  school  trustee  and  a 
majority  of  the  school  patrons,  and  presented 
to  th^  connty  superintendent  who,  on  satisfac- 
tory proof  being  made  that  a  maJoHty  of  pa- 
trona  are  petltionprs,  may,  In  Us  useretiDn,  or- 
der the  change.  Held,  that  the  determination 
of  the  county  soperintenclent  as  to  whether  a 
majority  of  the  school  patrons  have  signed  the 
petition  Is  an  admlnisbative,  and  not  a  jndl- 
cial,  act  and  so  is  open  to  review  by  the 
courts. 

2.  Where  seven  persons  signed  the  petition, 
and  seventeen  signed  a  protest,  the  county  sn- 
perintendent's  order  remoring  the  site  Is  fold, 
and  constitntM  no  defense  to  a  mandamat 
against  the  trustee  to  compel  Um  to  maintain 
a  school  at  the  old  site. 

3.  Where  sevoi  out  of  the  twelve  patrons  Of 
a, school  petition  the  county  BupCTlntendffiit  for 
a  ciiange  of  site,  nader  Burns  Rer.  St  1894, 
tti  5920a-5920c,  reqnlring  a  petition  by  the  ma- 
jority of  s<Aool  patrons  as  a  prereqtuslte  to  a 
change  of  site,  atad  before  the  connty  superin- 
tendent acts  on  sudi  petition  two  of  the  peti- 
tioners sign  a  protest  against  the  change,  the 
petition  is  not  signed  by  the  required  majority, 
and  the  saperintendent's  order  changing  toe 
site  is  invalid. 

Appeal  from  circuit  coni't,  Daviess  county; 
D.  J.  Hefron,  Judge. 

Mandamus  by  the  state,  on  relation  of 
John  Bads  and  others,  against  Alkman  0am- 
ahan.  From  a  judgment  granting  a  man- 
date against  defendant  he  appeals.  Affirm- 
ed. 

HefTeman  &  Mattingly,  for  appellant 
Hastings,  Allen  &  Bilhelmw,  for  appellees. 

BAKER,  0.  J.  Relators  successfnlly  pros- 
ecuted this  action  for  a  mandate  to  require 
appellant  school  trustee  to  maintain  a  school 
in  school  house  No.  10  of  bis  township  na 
now  located.  The  errors  assigned,  whld 
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are  predicated  iip<ni  the  concloslona  of  law 
OD  the  factB  specially  found  by  the  court 
In  reference  to  defenses  In  abatement  and  In 
bar,  and  upon  the  refusal  of  a  new  trial, 
present  but  one  qnestlon,  and  that  Is  the 
effect  of  an  order  made  In  1888  by  the  county 
echoed  BUiKrhitendent  for  the  remoral  of  the 
school  house  from  Its  present  site.  Prior  to 
the  adoption  of  the  act  of  Febmary  7,  18S3 
(page  17,  Acts  1893;  sections  S920a-6820c 
Bums'  Bev.  St.  ISM),  the  trustee,  if  acting 
in  good  faith,  bad  an  unlimited  discretion  in 
regard  to  the  remoTftl  of  schools,  subject 
only  to  an  appeal  to  tiiie  county  superintend- 
ent. The  patrons  or  voters  of  the  school 
district  had  the  right  to  petition  the  trustee 
for  or  against  the  removal,  but  their  desires 
were  only  advisory  to  the  trustee;  and,  if 
they  were  dlssatlsfled  with  the  trustee's  de- 
cision, they  could  appeal  to  the  county  su- 
perintendent, who,  if.  acting  on  the  appeal  In 
good  faith,  exercised  an  unlimited  and  final 
discretion  respecting  the  removal.  Sections 
4444,  4409.  4637,  Rev.  St  ISSl;  sections 
4444,  4499,  4687,  Homer's  Bev.  St  1887; 
secttons  0920,  6986,  6028,  Bnm^  Rev.  St 
1894;  Orist  v.  Brownsville  Tp.,  10  Ind.  461; 
Trager  v.  State,  21  Ind.  317;  Koonta  v.  State, 
44  Ind.  823;  Bradeu  v.  McNutt  114  Ind.  214. 
1«  N.  B.  170;  Knight  v.  Woods,  129  Ind.  101. 
28  N.  B.  306;  Henncks  v.  State,  161  Ind.  454, 
60  N.  B.  668,  61  N.  E.  988. 

Under  the  act  (tf  1893,  the  change  of  a 
school-house  site  can  be  effected  only  by  the 
concnrrrat  desires  and  action  of  three  par- 
ties: (1)  A  majority  of  the  patrons  of  the 
school;  the  trustee  of  the  sctaoid  town- 
ship; and  (8>  the  county  superintendent  of 
schools.  The  wishes  of  the  first  two  parties 
are  to  be  ei^ressed  by  signing  and  present- 
ing a  petition  to  the  county  superintendent 
and  of  the  third  by  an  order  for  or  against 
the  change.  The  trustee  Is  required  to  post 
notices  of  tbe  time  when  the  petition  wlU  be 
presented  to  the  superintendent  This  Is  evi- 
dently for  the  benefit  at  On  patrons  of  the 
school  who  do  not  alga  the  petition.  The 
act  further  reqiUres  that,  before  the  super- 
intendent expresses  his  opinion  on  the  pro- 
priety of  tiie  change  by  making  an  order, 
satisfactory  proof  ciball  be  made  to  him  that 
a  majority  of  the  patrons  are  petitioners  for 
the  change.  The  plain  purpose  of  this  re- 
quirement Is  to  prevent  the  removal's  being 
made  If  In  fact  a  majority  of  tiie  patrons  are 
opposed.  Kessler  v.  State,  146  Ihd.  221, 45  N. 
B.  102. 

In  this  caae  seven  persons  signed  the  peti- 
tion that  was  presented  to  the  superintend- 
ent At  the  same  time,  and  before  the  super- 
intendent acted  upon  the  petition,  seventeen 
peraons,  of  whom  two  had  signed  the  peti- 
tion, presented  to  the  superintendent  tbelr 
written  protest  against  the  change.  The 
superintendent  ordered  the  removal.  Appel- 
lant Insists  that  this  action  by  the  relators 


Is  a  cofiatnal  attack  upon  a  Judgment;  tint 
the  superintendent  had  the  power  to  dete^ 
mine  whether  or  not  the  trustee  and  a  ma- 
jority of  the  patrons  desired  the  change  and 
had  properly  expressed  thdr  wishes;  and 
that  the  correctness  of  the  soperlntendaifs 
action  cannot  be  Inquired  Into  collaterally. 
Whether  or  not  the  site  of  a  school  house 
should  be  (dianged  1>  purely  an  admlDlstn- 
Uve  question.  It  la  of  the  same  nature  now 
tiiat  It  was  before  the  act  (tf  1898  was  passed. 
Under  the  former  statute,  courts  could  not 
direct  the  trustee  or  the  superintendent  to 
favor  or  oppose  any  particular  location,  and 
under  the  present  statute  courts  cannot  con- 
trol the  exerdse  of  the  administrative  Judg- 
ment Involved  In  the  change  of  a  school- 
house  site,  in  the  absence  of  fraud  or  dear 
abuse  of  discretion.  But  the  expedloHy  of 
changing  the  site  Is  not  to  be  determined 
by  the  superintendent  alone.  With  his  t^itai* 
Ion  must  ccmcnr  that  of  the  trustee  and  a 
majority  of  the  patrons  of  the  school  And 
it  is  their  e:q>resslon  at  a  desire  of  change 
that  la  the  soperintendenf  s  warrant  tbr  glv> 
Ing  his  opinion  of  the  matter  at  alL  Fte- 
qumtly  administrative  offlcen  are  required 
to  determine  whether  or  not  certain  condi- 
tions exist  without  which  they  have  no  au- 
thority to  act  but  such  a  determination  Is 
not  a  Judicial  dedalon.  Wllklns  v.  State,  113 
Ind.  614.  16  K.  E.  192,  and  cases  dted  on 
page  519,  lis  Ind..  and  page  195^  16  N.  E.; 
Board  V.  DaT^  186  lAd.  608.  86  N.  BL  Ml. 
22  L.  R.  A.  616;  Board  r.  Heaston.  144  Ind. 
583,  41  N.  B.  467,  4S  N.  B.  661;  Boaid  of 
Com'rs  of  Jackson  Co.  v.  State.  147  Ind.  476, 
46  N.  B.  908.  If  tbe  conditions  exist  tiie 
action  of  the  administrative  officer  stanaB; 
otherwise,  not  Though  courts  cannot  con- 
trol the  honest  exercise  of  discretion  by  ad- 
ministrative officers,  yet  whether  or  not  tiie 
facts  exist' that  warrant  such  exercise  of  dis- 
cretion Is  a  question  that  is  properly  open 
to  Judicial  Investigatiffli. 

The  parties  devote  consddraable  attentlai 
to  a  discussion  of  the  meaning  of  the  word 
"patrons"  in  the  act  of  1898.  But  It  Is  mi- 
necessary  to  proceed  with  that  Inquiry.  Ap- 
pellant claims  that  the  "patrons"  of  the 
sdiool  In  question  numbered  only  twelve,  of 
whom  seven  petitioned  for,  and  five  protested 
against  the  change.  But  as  two  petitlonen 
signed  the  protest  before  the  soperlsteDdait 
acted,  there  were  tmlj  five  petitioners  and 
seven  ot^ectors.  So  the  status  of  the  other 
ten  who  signed  the  protest  Is  Immaterial 
But  qnsere,  are  not  taxpayers  of  a  townsh^ 
who  have  no  children  of  school  age  oitltled 
to  be  enumerated  as  patrons  or  voters  of  a 
particular  school  selected  by  them?  Has 
section  15  of  the  general  scho(d  law  of  1885 
(page  8,  Acts  1865),  which  was  omitted  from 
the  Davis  Revision  of  1876  and  every  subse- 
quent revision,  been  repealed?  Judgment 
affirmed. 
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WasrON  FAPBB  C!0.  V.  POFB  at  aL^ 
(Bopreme  Conrt  ot  Indiana.    Jane  22,  1900.) 

WATBRS  AND  WATER  COURSES— POLLUTION- 
FACTORY  —  RIPARIAN  OWNBRS  —  DAMAOBS 
— DEFENSES-INJUNCTION- ESTOPPEL. 

1.  Defendant  was  engaged  in  the  manufac- 
tnrtt  of  Btravboard,  and  the  waste  from  iti 
mill  was  discharged  into  a  stream  flowing 
tbroagh  plaintiffs'  farms.  This  waste  polluted 
the  water,  making  it  unfit  for  use.  and  caused 
obnoziooB  odors  on  plaintiffs'  premises,  so  tbat 
tbeir  value  was  lessened,  and  great  InconTon- 
ience  caased  plaintiffs  and  their  families.  The 
bnsiness  was  conducted  skillfully,  withont  neg- 
ligence or  malice.  Beld,  that  defeudant  bad 
no  right  to  so  pollute  the  stream,  and  was  lia- 
ble for  the  damage  sustained. 

2.  Defendant  was  engaged  in  the  manatae- 
tore  of  strawboard.  and  tha  waste  from  its 
mill  was  discharged  into  a  stream  flowing 
through  plaintiffs'  premises,  lliis  waste  pol- 
luted the  water,  and  caused  obnoxious  odors 
on  plaintiff'  premises,  lessening  their  value, 
and  inconTeniencIng  plaintiffs  and  tbeir  fami- 
lies. Hie'  business  was  skillfallj  conducted, 
withont  negligence  or  malice.  Etld,  that  de- 
fendant sbonld  be  restrained  by  Injunction 
from  further  pollntion  of  the  stream, 

3.  The  fact  that  defendant  has  spent  large 
sums  of  money  in  the  construction  of  Its  plant, 
and  conducts  its  plant  In  a  careful  manner, 
withont  malice.  Is  no  defense  in  an  action  for 
damages  for  polluting  a  stream  by  discharging 
obnoxious  waste  matter  into  it  to  the  injury  of 
other  riparian  owners. 

4.  The  fact  that  the  sewerage  of  a  city  is 
emptied  Into  a  stream  la  no  defense  in  an  ac- 
tioD  against  a  manufacturing  company  for  dam- 
ages for  -  polluting  the  stream  by  dischargiug 
the  waste  matter  from  Its  factoi7  Into  It,  and 
thereby  Injuring  other  riparian  ownen  bdow 
It  on  the  course  ot  the  stream. 

C  Riparian  owoera,  by  giving  straw  to  a 
strawboard  company  to  induce  ite  location  near 
tikem.  and  standing  by  while  the  company 
spends  large  sums  in  the  erection  of  its  plant, 
without  knowledf^e  or  notice  of  the  subsequent 
unlawful  corruption  of  the  stream,  and  the  cre- 
ation of  a  public  nuisance,  by  the  discharge  of 
tbe  waste  from  the  factor/  Into  the  stream,  are 
not  estopped  from  claiming  damagea  and  an  in- 
joDction. 

6.  In  an  action  against  a  manafactnrlng  com- 
panr  for  damages  for  polluting  a  stream  by  the 
discharge  of  tbe  waste  matter  from  Its  factory 
Into  such  stream,  causing  a  rile  and  obnoxious 
odor  on  plaintiffs*  premises,  on  tbe  same 
stream,  damages  are  not  restricted  to  mere 
dmreclatlon  of  property,  but  may  properly  be 
allowed  for  the  InconTenience  and  discomfort 
thereby  eansed. 

Appeal  from  dnmlt  court,  Shelby  eonnty; 
Frank  B.  Garln,  Spedal  Judge. 

Stilt  by  Sarah  Poi>e  and  others  against 
Weston  Paper  Company  for  damages  from 
pollntion  of  a  stream,  and  tot  an  Injunctton. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

R.  A.  Black,  Wilson  A  Yarllng,  and  Marsh 
ft  Cook,  for  aiy>ellant  Hord  ft  Adams^  for 
appellees. 

HADLEY,  J.  Ai^>dleea  sned  ttie  appel- 
lant, *  corporation,  for  damages,  and  for  an 
Injunction  forbidding  tbe  discharge  Into  Brai^ 
dywine  creek  of  the  pntresclble^  fermentable, 
and  otherwise  deletertoos  waste  from  the  ap- 
fsUBBfs  itimwlMazd  mrk^  ritual*  m  ths 

.Sebsartag  telsd. 


border  of  snid  creek,  near  the  city  of  Green- 
field, in  Hancock  county.  Appellees  own  a 
farm  of  100  acres  located  on  both  sides  of  tbe 
creek,  at  a  point  three  miles  below  appel- 
lant's works,  upon  which  for  SO  years  tta^ 
have  resided,  and  engaged  in  the  business  of 
farming  and  stock-raising.  The  lands  con- 
tiguous to  tbe  stream  are  used  for  graslng 
farm  animals,  and  so  arranged  in  fields  that 
live  stock  have  ready  accesfe  to  the  stream^ 
where  tbe  large  number  kept  therein  always 
found  plenty  of  water,  which  water  privilege 
was  of  great  value,  and  enhanced  the  value 
of  appellees'  farm.  Prior  to  the  use  of  the 
stream  by  appellant  the  stream  contained  flsh 
suitable  for  food,  with  which  appellees  sup- 
plied their  table.  In  ISM  appellant  c<Hnplet* 
ed  Its  said  mill  to  manufacture  paper  and  oth- 
er products  from  straw,  and  has  contlnuoua- 
ly,  since  completion  to  this  date,  operated  said 
mill  In  the  manufacttire  of  paper,  and  nsed 
therein  a  lai^e  amount  of  straw  and  water, 
with  lime,  and  1^  gallons  per  di^  of  murlai- 
tlc  add,  18'  in  strength,  and  from  said  mill 
discharged  Into  tbe  stream  per  day  about 
600,000  gallons  ot  water  containing  in  sospen< 
siou  a  large  amount  of  matter  which  was 
inert  and  innocuous,  and  which  was  deposit- 
ed In  the  bottom  and  along  tbe  sides  of  the 
stream,  and  which  water  also  carried  In  so- 
lution Into  the  stream  a  large  amount  of  fer^ 
mentable  and  putresdble  matter,  which  would 
ferment  and  patrlfy,  and  give  off  noxious  and 
offensire  odors,  injurious  to  health  and  com- 
fort. The  Inert  matter  so  deposited  along  the 
banks  and  lodged  against  obstructions  in  the 
stream  would  become  impregnated  with  the 
pntresdble  and  fermentable  matter,  and  when 
exposed  to  the  sun's  heat  would  pntrlfy,  and. 
In  addition  to  its  offensiTe  and  deleterious 
odors,  would  promote  the  growth  of  a  water 
moss  which  fed  upon  It.  and  which,  when  be- 
coming detached,  floated  down  the  stream, 
gathered  and  accumulated  In  large  quantities 
upon  obstructions  In  the  stream,  upon  the 
banks,  and  in  quiet  pools  in  the  stream,  and 
there  decayed,  breeding  large  numbers  of 
maggots  and  other  vermin,  and  became  Itself 
a  source  of  other  noxious  and  offensive  odors 
on  the  lands  of  the  aivellees  and  many  oth- 
ers. At  times  the  flsh  in  the  stream  were 
killed  by  said  waste  matter,  and  floated  and 
collected  against  obstructions,  and  there  putrl< 
fled  and  gave  off  other  noxious  and  offensive 
odors.  At  times  the  water  of  tbe  stream 
would  overflow  appellees'  said  lands,  snd  de- 
posit thereon  and  upon  the  grass  the  sediment 
carried  In  iolptlon  and  suspeuBion,  whereby 
the  grass  was  killed.  The  waste  water  thus 
discbarged  appellant  into  the  stream  was 
about  equal  in  volume  to  that  flowing  In  tbe 
stream  at  an  tndlnary  stage  of  water  in  the 
months  of  July  and  August  ,Greenfleld  Is  s 
city  of  6,000  InhaMtants.  and  tbe  sewage  from 
a  general  system  of  sewers  in  the  city  was 
turned  Into  the  stream  In  1895,  8  miles  above 
appellees^  farm,  since  whldi  time  said  noxious 
and  gffsuslT*  odm  and  ooadMoM  kavt  t$t^ 
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ttnuwJ,  with  Increased  intensity,  to  the  cotq- 
mencement  of  this  suit  The  pollution  of  said 
"water  by  natural  causes  and  by  tbe  said  sew- 
age was  of  Itself  sufficient  to  render  said  wa- 
ter unfit  for  domestic  use,  or  for  animals  to 
drink,  but  not  to  cause  the  vile  odors  and 
stench  above  stated.  Said  vile  odors  gxtend-' 
ed  a  distance  of  80  rods  from  the  stream.  In 
hot  weather  said  odors  were  so  strong,  offen- 
sive, and  unwholesome  as  to  require  the  plain- 
tiffs to  fceep  the  windows  and  doors  of  their 
dwellings  closed,  to  exclude  them,  greatly 
to  the  discomfort  of  themselves  and  families. 
If  the  said  pollution  of  the  stream  by  appel- 
lant shall  be  permitted;  it  will  lessen  the 
value  of  appellees'  farm  |5  to  ^10  per  acre. 
By  reason  of  the  pollution  of  said  water  by 
the  appellant,  the  rental  value  of  appellees' 
farm  has  been  decreased,  In  the  period  prior 
to  the  commencement  of  this  suit,  the  sum  of 
9250,  and  the  appellees  have  been  damaged 
thereto  9250.  At  the  commencement  of  this 
suit  appellant  was  discharging  Bubstantially 
all  of  said  corruptible  matter  Into  said  stream, 
and  was  then  proposing  and  asserting  its 
right  to  continue  to  do  bo.  Appellant,  since 
1898,  by  the  ose  of  purifying  devices,  has  di- 
minished the  amount  of  deleterlouB  matter 
discharged  into  the  stream,  and  has  lessened 
the  odors  therefrom,  but  still  continues,  and 
will  still  cMitlnue,  to  discharge  therein  such 
quantities  of  said  waste  matter  as  will  ma- 
terially increase  the  pollution  of  said  stream, 
and  cause  the  accumulation  of  putrescible 
matter,  and  the  emanation  therefrom  of 
strong,  offensive,  and  noxious  odors,  to  the 
Injury  of  the  plaintiffs.  Said  odors  Injurious* 
ly  and  materially  affect  the  citizens  and  own- 
ers and  occupants  of  lands  along  said  stream, 
including  the  appellees,  and  materially  lessen 
their  comfort  and  happiness,  -and  affect  the 
appellees  in  a  manner  peculiar  to  tfaemselTes, 
and  different  from  the  general  public.  Said 
conditions  constitute  a  nuisance,  and  the  dam- 
ages are  immeasurable  by  a  pecuniary  stand- 
ard. Appellant  In  the  constmction  of  its 
plant  In  1883,  expended  fOO.OOO  in  permanent 
structures,  and  before  beginning  the  con- 
struction, and  during  Its  pro^ss,  appellees 
had  knowledge  that  appellant  proposed  to  ex- 
pend a  large  earn  of  mon^  In  the  erection 
and  fitting  of  its  mill,  and  that  It  proposed  to 
manufacture  paper  from  straw,  but  ai^l- 
leea  made  no  objection  to  such  structures  and 
contemplated  business,  and  donated  a  quan- 
tity of  straw  to  appellant  .to  Induce  such  lo- 
cation and  business.  But  appellees  were  not 
informed,  and  did  not  knorw  or  believe,  that 
the  business  would  pollute  the  waters  of  the 
stream.  Appellant  operates  its  mill  In  a  care- 
fal  and  BkHlful  manner,  and  the  use  of  said 
stream  as  an  outlet  for  part  of  the  waste  wa- 
ter Is  a  necessary-  use  of  said  stream,  and  con- 
ducted In  a  skillful  manner,  and  the  conse- 
qnent  pollution  of  the  stream  Is  without  ma- 
Itce  or  desire  to  Injure  the  plaintiffs  or  other 
persons;  but  It  Is  reasonably  practicable  for 
•KwUaat  tot  «tUl  further  largely  reduce  the 


amount  of  deleterious  matter  carried  Into  the 
stream.  To  deprive  appellant  altogether  from 
the  use  of  said  stream  for  drainage  from  its 
mill  would  compel  appellant  to  abandon  the 
business  of  paper-making,  and  thus  render 
Its  plant  of  but  little  value.  The  defendant 
owns  no  land  bordering  on  said  stream.  Its 
factory  and  land  are  situated  a  short  distance 
away,  and  Its  said  waste  water  Is  discharged 
Into  said  stream  through  pipes  laid  across 
lands  leased  for  that  purpose.  The  foregoing 
are,  In  substance,  the  facts  specially  found, 
and  upon  which  the  court  concluded  tlie  law 
to  be  "(1)  that  the  plaintiffs  should  recover 
from  the  defendant  |2S0  as  damages  up  to  the 
commencement  of  this  action,  together  with 
costs  herein  expended;  and  (2)  that  the  de- 
fendant shonid  be  enjoined  from  discharging 
into  Bradywine  creek  the  putrescible  and  fer- 
mentable or  otherwise  deleterious  waste  from 
ite  said  strawboard  works  at  Greenfield  in 
such  quantities  as  to  have  any  material  dele- 
terious effect  upon  the  waters  of  said  stream." 

The  errors  assigned,  and  not  waived  by 
failure  to  present  them,  arise  upon  appellant's 
exceptions  to  the  conclusions  of  law,  and  the 
overruling  of  his  motion  for  a  new  trial.  In 
the  discussion  it  Is  not  denied  that  the  def«id- 
ant's  pollution  of  the  waters  of  Brandywine 
creek  has  Injured  the  plalntlfte  in  the  enjoy- 
ment of  their  homes  and  property,  but  it  Is 
denied  that  the  plaintiffs  are  entitled  to  In- 
junction, or  to  damages  for  such  Injuries, 
however  actual  and  substantial,  for  the  rea- 
son  that  the  defendant's  stravrpaper-making 
is  a  ^wful  business,  conducted  sklllfnlly  and 
without  negligence  or  malice,  and  a  discharge 
of  Its  waste  into  Brandywine  creek— the  only 
practicable,  natural  drainage  channel— Is  abso- 
lutely necessary  to  the  operation  of  the  mill. 
It  is  urged  that  euch  use  of  the  stream,  under 
like  circumstances.  Is  the  lawful  right  of  the 
superior  properietor,  and  that  detriment  to 
the  lower  lands  from  the  Incidental  corruption 
of  the  waters  of  the  stream  Is  damnum 
absque  Injuria.  We  think  It  Is  nnlversall; 
held  that  land  on  a  lower  level  owes  a  natural 
servitude  to  that  on  a  higher  level,  in  respect 
to  receiving  the  waters  that  naturally  flow 
down  to  it  in  such  state  of  increased  Impurity 
as  is  Imposed  by  upper  Inhabitants  from  the 
ordinary  use  of  their  lands  for  domestic  par- 
poses.  Every  ovrner  Is  Mitltled  to  the  free 
use  and  enjoyment  of  his  property,  within 
reasonable  bounds.  He  may  do  by  his  own 
land,  in  its  use  and  development,  as  be  pleas- 
es, and  Is  not  answerable  for  the  elements 
and  forces  of  nature  that  may  by  natural 
processes  affect  an  Inferior  estate.  And  he 
is  not  confined  to  the  surface.  He  may,  with 
a  careful  regard  for  the  rights  of  his  neigh- 
bors, develop  and  utilize  the  natural  resources 
of  his  land.  He  may  sink  deep  wells  and  hrUig 
tmbterranean  mineral  water  to  the  surface, 
and,  having  used  "the  water  for  baths  in  a 
sanitarium,  may  discharge  It  where  by  natu- 
ral flowage'It  will  find  Its  way  to  lower  laods, 
and  these  Is-  mo  UabHlty,  aa  ta  Bonard  t. 
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Sheiler.  186  Ind.  647,  84  N.  B.  600,  SB  N.  S. 
117.  24  L.  R.  A.  668,  676.  Or  may  excar 
vmte  for  cool,  and.  If  irater  la  eneountwed.  It 
nuy,  whetlier  pore  or  Impure,  be  raised  and 
discharged.  In  Its  natural  state,  upon  the  aus 
face;  where  bjr  gravitation  It  will  And  Its  way 
Into  a  pure  atfeam,  rendering  tiie  waters 
thereof  wholly  nnflt  for  domestic  purposes, 
and  there  can  be  no  redress,  as  In  Coal  Ca  t. 
Sanderson,  113  Pa.  SL  126,  6  AtL  453.  The 
same  rule  recognises  the  rigbt  of  cities  located 
upon  the  banks  of  a  stream  to  discharge 
fliereln  the  city  sewage,  to  the  defllemeat  of 
the  water,  when  such  discbarge  Is  necessary, 
as  the  only  practicable  means  of  dlspntchlng 
the  sewage.  City  of  Blehmond  t.  Test  18 
Ind.  App.  482,  48  N.  E.  610;  City  of  Val- 
paraiso T.  Hagen,  l!i3  Ind.  837.  64  N.  B.  1002. 
The  principle  nnderlying  this  class  of  cbses  Is 
that  the  public  has  a  general  Interest  In  the 
business  carried  on.  as  in  being  cured  of  dis- 
ease0  by  mineral  water,  baths,  and  In  procur- 
ing coal  for  fuel,  and  in  promoting  city  sani- 
tation, and  since  the  basloess  Is  of  a  cbar^ 
acter  that  It  cannot  be  conducted  at  any  other 
place  than  wbere  nature  has  located  It,  or 
where  public  necessity  requires  It  to  be,  In- 
dlTldnal  rigbts  must  yield  to  the  public  good. 
Tfae  principle  of  these  cases,  however,  is  not 
applicable  to  the  case  before  us.  Here  ap- 
pellant la  not  engaged  in  the  derelopment  of 
any  natural  resource,  or  In  any  usual  or  ordi- 
nary use  of  Its  OTCD  laad.  Its  sole  business  is 
tlie  mannfacture  of  articles  of  commerce  for 
Its  own  profit  It  Is  engaged  In  a  business 
that  may  be  carried'  on  el^n-bere  less  lu- 
Jarlonsly  to  the  rights  of  others.  It  Is  mgaged 
In  bringing  to  Its  mill,  not  from  Its  own 
premises,  but  from  elsewbere,  materials  from 
which,  by  artificial  means,  It  erolres  putres- 
cent matter,  wblch  It  casts  into  Bramlywine 
creek,  to  the  serious  and  substantial  injury 
of  lower  proprietors.  This  appellant  has  no 
right  to  do.  No  court  so  far  as  we  bare  ob- 
served, has  gone  so  far  as  to  recognize  the 
right  of  a  maDQfactorer  to  establish  bis  plant 
upon  the  banks  of  a  nonnavlgable  stream,  and 
pollute  Its  waters  by  a  business  wbolly 
brought  to  tfae  place,  entirely  disconnected 
with  any  use  of  the  land  Itself,  and  wblch  be 
may  Just  as  well  conduct  elsewbere,  without 
responding  In  damages  to  those  injured  there- 
by, and  to  injunction  If  tbe  Injury  done  Is 
Ribstaotial  and  continuing.  See  Indianapolis 
Water  Co.  v.  American  StrawboanJ  Co.  (C.  C.) 
53  Fed.  fl?0;  Robb  v.  Carnegie  Bros.  &  Co., 
145  Pa.  at.  321,  22  Atl.  049,  14  L.  K.  A.  329; 
Lenta  t.  Same.  145  Pa.  St  612.  23  Atl.  219; 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Cliurch, 
108  U.  S.  317.  2  Sup,  Ct.  719.  27  L.  Ed.  7^9; 
Barton  T.  Cottle  Co..  28  Neb.  S5o.  44  N.  W. 
454.  7  L.  R,  A.  457;  Mills  Co.  v.  Smith  (Mies.) 
U  South.  26,  30  Am.  St  Rep.  546. 

The  fact  that  appellant  tans  expended  a 
large  sum  of  money  In  the  construction  of  its 
plant,  and  that  It  condaots  its  business'  in  a 
careful  manner  and  without  malice,  can  make 
so  difference  In  its  rights  to  the  Stteam.  'B«- 


fore  locating  tbe  plant  the  ownera  were  bound 
to  know  that  every  riparian  pnvrietor  la  en- 
titled to  have  tbe  waters  oi  tbe  stream  thnt 
washes  his  land  craie  to  H  without  obstnus 
tlon,  dlTersIon.  or  corruption,  rabJect  only  to 
tbe  reasonable  use  of  the  water,  by  tbMo  dm- 
llazly  entitled,  for  such  domestic  purposes  as 
■re  inseparable  from,  and  necessary  for,  the 
free  nae  of  their  land;  and  tbey  were  bound, 
also,  to  know  the  character  of  their  proposed 
business,  and  to  take  notice  of  the  slae,  course, 
and  capacity  of  the  stream,  and  to  determlna 
for  tbemselTes,  and  at  their  own  peril,  whetb- 
er  they  should  be  able  to  conduct  their  bust- 
nesa  upon  a  stream  of  the  sl»  and  character 
of  Brandywlne  creek  without  Injury  to  t3ielr 
neighbors;  and  the  magnitude  of  their  In- 
Testmoit  and  their  freedom  from  malice  fm^ 
nlsh  no  reason  why  tbey  should  escape  tiio 
consequences  of  their  own  folly.  Fennoyer  t. 
Allen,  66  Wla  602,  14  N.  W.  600;  City  of 
Tiffin  T.  aicCormack,  B4  Ohio  St  63S;  Powder 
Co.  T.  Tearney,  131  lit  822,  23  N.  B.  389.  7 
L.  a  A  2G3;  McAndrewa  t.  Collerd,  42  N. 
J.  tdiw,  ISO;  Heeg  t.  Llcht,  80  N.  Y.  670; 
Baltimore  &  P.  R.  Co.  t.  Fifth  Baptist 
Church.  108  U.  S.  817,  2  Sup.  Ct  718;  27  L. 
Ed.  780. 

-  It  Is  no  defense  that. the  dty  of  Greenfield 
empties  its  sewage  Into  tbe  stream,  whereby 
It  is  polluted.  Tbe  tact  that  a  water  course 
Is  already  contaminated  from  rarlous  causes 
does  not  entitle  others  to  add  thereto,  nor 
preclude  persona  through  whose  land  the  wir 
ter  flows  from  obtaining  relief  by  injunctloa 
against  Its  further  pollution.  Dennis  v.  Stote, 
91  Ind.  291.  293;  Barrett  t.  Association.  158 
III.  385.  42  N.  E.  891,  31  L.  B.  A.  100.  50  Am. 
St  Rep.  ICS;  Wood.  Nuls.  SI  448.  658. 

Appellees,  by  donating  straw  to  appellant 
to  induce  the  construction  of  the  plant,  and 
standing  by  while  a  large  sum  of  money  waa 
expended  In  Its  erection,  without  knowledge 
or  notice  of  tbe  intended  and  subsequent  un- 
lawful corruption  of  tbe  waters  of  the  stream 
and  the  creation  of  a  public  nuisance,  are  not 
precluded  from  asserting  a  claim  for  damages 
and  Injunction.  They  bad  the  right  to  be- 
lieve that  appellant  would  conduct  its  busi- 
ness lawfully,  and,  so  conducting  It  that  they 
would  not  suffer  Injury  to  their  property. 
Where  a  party  acts  In  excusable  Ignorance  of 
a  material  fact  be  Is  not  thereby  estopped. 
RobblDs  7.  Magee.  76  Tnd.  3S1;  Buck  t.  Mil- 
ford,  90  Ind.  291;  Anderson  v,  Hubble,  03 
Ind.  570. 

We  cannot  agree  that  there  was  no  legal 
evidence  to  mietnln  tbe  assessment  of  dam- 
ages. There  was  direct  evidence  that  a  much 
larger  amount  of  damages  than  that  assessed 
by  the  court  was  sustained,  from  Impairment 
of  rental  value.  Besides,  the  court  was  not 
restricted  to  mere  depreciation  of  property, 
but  might  also  have  properly  considered  the 
inconvenience  and  discomfort  caused  apiMlleea 
and  their  families,  even  though  there  be  do 
arithmetical  rule  for  the  estimate  of  such 
damageiL   Baltimore  *  P.  B.  Ca  t.  Fifth 
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Baptist  Church,  108  U.  S.  317,  S8S,  2  Sup.  Ct 
719.  27  h.  Ed.  739. 

Divers  other  reasons  for  a  new  trial  are  sug- 
gested, but  not  presented,  and,  under  the 
familiar  rule  of  this  court,  must  be  held  as 
waired.  Judgment  affirmed. 


(156  iDd.  IGO) 

BROWN  et  aL  t.  ARMFIELD  et  bL 
(Supreme  Court  of  Indiana.    June  21,  1900.) 

APPEAL  AMD  BRRORr-BILL.  OF  BXCBPTIONS— 
PILECIPB—RECORD. 
■  Under  Burns'  Rev.  Sl  1894,  i  661,  requir- 
ing the  clerk  of  the  trial  court  to  make  and  de- 
liver a  transcript  of  the  record,  or  so  mucli 
thereof  as  appellant  directs  in  writing,  where 
the  appellant  directed  the  clerk  to  prepare  a 
traaacript  of  the  proceedings  and  of  certain  pa- 
pers, but  the  prscipe  contained  no  direction  ti> 
certify  any  bill  of  exceptions,  and  the  clerk's 
certificate  cmly  authenticates  the  papers  named 
in  the  pnecipe,  a  bill  of  exceptions,  though  cop- 
ied in  the  record,  li  not  a  part  thereof,  and  can- 
not be  considered. 

Appeal  from  circuit  court,  Hendricks  coun- 
ty; John  V.  Hadley,  Judge. 

Action  by  Isaac  Armfleld  and  others 
Qgalnet  Hannah  E.  Brown  and  others.  Judg- 
ment for  plalntifliB,  and  defendants  appeaL 
Affirmed. 

Thomas  J.  Oofer  and  L.  A.  Bamett,  for  ap- 
pellants.  Adams  &  Enloe,  for  appellees. 

MONKS,  J.  The  only  error  assigned  and 
not  waived  is  that  the  court  erred  In  over- 
Tullng  appellants*  motion  for  a  new  trial. 
All  the  causes  assigned  for  a  new  trial  de- 
pend for  their  determination  upon  the  evi- 
dence. Appellants  (under  section  661,  Bums' 
Rev.  St.  1894;  section  649,  Rev.  St.  1881; 
and  section  649,  Horner's  Kev.  St  1897}  di- 
rected the  clerk  "to  prepare  and  certify  full, 
true,  and  complete  transcript  of  the  proceed- 
ings, and  of  the  following  papers,  to  wit, 
original  complaint,  third  paragraph  of  com- 
plaint as  amended,  motion  to  make  third  par^ 
agrapb  of  complaint  more  specific,  demurrers 
to  each  paragraph  of  complaint  answer,  and 
cross  complaint,  decree  and  motion  for  a  new 
trial  of  this  cause;  In  this  cause  to  be  used 
on  appeal  to  the  supreme  court."  Only  such 
papers  and  entries  as  are  embraced  In  the 
praecipe  are  properly  a  part  of  the  record 
on  appeal.  Allen  t.  pavin,  130  Ind.  190,  29 
N.  E.  363;  Reld  t.  Houston,  49  Ind.  181. 
The  ceiUflcate  of  the  clerk  to  the  transcript 
recites  that  the  same  "contains  full,  true, 
and  complete  copies  of  all  the  papers  ordered 
transcribed,  and  ^trles  In  said  cause."  It 
will  be  observed  that  the  prGeclpe  contains 
no  direction  to  the  clerk  to  certify  any  bill  of 
exceptions,  and  that  the  certificate  of  the 
derk  only  authenticates  the  papers  named  in 
the  prseclpe.  It  la  evident  therefore,  that 
what  purports  to  be  a  bill  of  exceptions  con- 
taining the  evidence  embraced  In  the  tran- 
script is  not  properly  a  part  thereof,  and  is 
not  Identified  or  covered  by  the  clerk's  certlfl* 
cata,  and  cannot,  therefore,  be  considered 


OB.  Allen  y.  Gavin.  180  Ind.  190.  29  N.  S. 
363;  Reld  v.  Houston.  49  Ind.  181;  Ewbanks, 
Ind.  App.  Proc.  SS  10. 115.  Finding  no  avail- 
able ern»  In  the  zeeoid.  the  judgment  Is  af- 
firmed. 

HADI^IY,  J.,  took  no  part  In  the  dediioii 
of  this  cause. 

(» Ind.  App.  US) 

LAK^E  ERIE  &  W.  R.  OO.  v.  GEIFPIN  et  al. 
(Appellate  Court  of  Indiana.  June  22,  lOOTi.) 
APPBAIj-REHBARINO. 
A  rehearing  will  not  he  granted  where  the 
matters  relied  on  for  such  reheariuK  relate  to 
questions  as  to  the  suIBciency  of  evidence,  cou- 
cerning  which  there  was  no  discussion  on  the 
original  hearing. 

On  petition  for  rebearhig.  Denied. 
For  former  opinion,  see  B8  N.  E.  1042, 

BLACK.  J.  In  passing  upon  the  appel- 
lant's petition  for  a  rehearing,  It  Is  thought 
to  be  not  improper  to  remark  that  upon  the 
original  hearing  there  was  no  discussion  by 
counsel  of  the  question  as  to  the  safflcleacy 
of  the  evidence,  beyond  the  matters  men- 
tioned and  disposed  of  in  the  principal  opin- 
ion. The  petition  for  a  rehearing  after  care- 
ful re-eyamlnatlon  of  the  case,  is  OTemled. 

(25  Ind.  App.  113) 
STATE  T.  B06ABD. 
(Appellate  Court  of  Indiana.  June  21,  190a) 
CRIMINAL  LAW-rORHER  CONVICTION. 

An  affidavit  that  defendant  "was  fonnd 
disturbing  the  peace  in  a  certain  public  at  B. 
Church"  did  npt  charge  a  violation  of  Boras' 
Rev.  St.  ISM,  1  2074.  prohibiting  the  disturb- 
ing of  an  assembly  for  the  purpose  of  Divine 
worship,  or  any  agricaltural  fair,  by  loud  tali:- 
iug,  threatening,  or  abusive  language;  and  a 
conviction  based  on  such  affidavit  was  no  bar 
to  a  SDbsequent  proaecntion  nndor  sneh  stat- 
ute. 

Appeal  from  circuit  court,  Orerae  conntr; 
W.  W.  Moflett,  Judge. 

Milton  Bogard  was  acquitted  of  disturbing 
a  public  meeting,  and  the  state  appeals. 
Sustained. 

W.  L.  Taylor,  Atty.  Gen.,  Chas.  D.  Htmt, 
Pros.  Atty.,  Merrill  Moores,  and  O.  C  Had- 
ley, for  the  State. 

ROBINSON,  0.  J.  Appellee  was  Indicted, 
under  section  2074.  Burns'  Rev.  St  IS&i,  for 
disturbing  a  meeting.  He  pleaded  in  bar  a 
former  conviction  for  the  same  cttexae.  The 
only  question  presented  Is  whether  the  fot 
lowing  affidavit  charges  a  public  offense: 
"State  of  Indiana.  Before  me.  W.  P.  Barks, 
a  justice  of  the  peace  for  said  conn^.  out 
Harvey  F.  Ferguson,  who,  being  duly  swan 
according  to  law.  deposeth  and  sayeth  that 
on  or  about  the  30th  day  of  July.  1888,  UU- 
ton  Bogard  was  found  disturbing  the  peace 
In  a  certain  public  at  Bethana  Chorcb,  in 
Greou  connt7,  and  state  of  Indlsns,  cos- 
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tnu7  to  the  form  of  the  statute  in  such  cases 
made  and  proTlded,  and  against  the  peace 
and  dignity  of  the  state  of  Indiana."  A  for- 
mer conviction  may  be  a  bar  to  a  subsequent 
prosecution,  although  It  was  not  had  npon  a 
formally  sufficient  charge.  A  defective  charge 
may  sustain  a  former  conviction.  Fritz  r. 
State.  40  Ind.  18;  State  t.  Qeorge,  53  Ind. 
434;  Greenwood  t.  State,  64  Ind.  250.  But 
the  cUstlnctlon  must  be  kept  In  view  between 
an  affidavit  which  states  a  charge  defective- 
ly and  an  affidavit  which  does  not  state  any 
charge.  The  affidavit  In  question  does  not 
state  any  criminal  ofTense  known  to  bur  sys- 
tem of  criminal  Jurisprudence.  It  was  at- 
tempted to  be  drawn  under  section  2074, 
Bums'  Bev.  St  18&#,  but  a  reading  of  that 
section  at  once  discloses  that  It  does  not  In 
any  way  comply  with  the  provisions  of  that 
section.  The  conclusion  Is  stated  that  appel- 
lee was  disturbing  the  peace  at  a  certain 
time  and  place,  but  it  Is  not  shown  what  he 
was  doing,  whether  any  one  else  was  pres- 
ent, or  whether  his  offensive  conduct.  If  any, 
disturbed  or  molested  any  collection  of  any 
inhabltanta  of  this  state  convened  for  any 
purpose  mentioned,  or  for  any  lawful  pur- 
pose. As  the  former  conviction  was  not  up- 
on any  charge  known  to  the  law  as  a  crlm- 
inal  offense.  It  cannot  be  a  bar  to  any  subse- 
quent prosecution.  The  Judgment  rendered 
by  the  Justice  was  a  nullity.  Davidson  t. 
State,  99  Ind.  366;  Shepler  v.  Same,  114  Ind. 
194»  16  N.  B.  621;  Ford  v.  Same.  7  Ind.  App. 
SOTp  85  M.  B.  84.  The  appeal  !■  nutaliud. 

(36  Xnd.  App.  IMO 

INQAIliS  V.  BISSOT. 

(Appellate  Court  of  Indiana.    Jane  21.  19(K>.) 

I<ANDLORD  AND  TENANT  —  LBASB  —  RENT  — 
PATABLK  IN  ADVANCE— NOTICE  TO  QUIT— 
—DEMAND  TOR  RENT— ACTION. 

1.  Horner's  Bev.  St.  1897,  I  B207,  provides 
that  where,  by  the  expresB  terms  of  a  lease, 
rent  Is  to  be  paid  In  advance,  and  the  tenant 
has  entered,  sod  refuses  or  neglects  to  pay  the 
rent,  do  notice  to  quit  shall  be  necessary.  Sec- 
tion 6225  provides  that,  when  a  landlora  Is  en- 
titled to  possession  of  lands,  he  may  have  such 
tenant  removed,  on  complaint  before  a  Jastice 
of  the  peace.  Held,  that  where  a  tenant  from 
month  to  month,  under  a  contract  providing 
that  the  rent  shoald  be  paid  in  advance,  neg- 
lected to  BO  pay  his  rent,  the  lease  was  there- 
by terminated,  and  the  landlord  conld  begin 
action  at  once  before  a  justice  of  the  peace  to 
remove  him  from  the  premises,  withont  a  pre- 
vious notice  to  quit. 

2.  Under  Horner's  Bev.  St.  S  B207,  providing 
that  where  a  lease  requires  rent  to  be  paid  in 
advance,  and  the  tenant  does  not  pay  the  same, 
no  notice  to  quit  shsll  be  necessary,  it  was  not 
essential  that  a  landlord  should  have  made  a 
demand  for  rent  previons  to  commencing  pro- 
ceedings to  recover  possession  for  failure  to 
pay  rent  in  advance. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty; William  H.  Martin.  Judge. 

Action  by  Margaret  Blssot  against  Chester 
Ingalls  for  possession  of  land,  tor  nonpay- 
ment of  rent.  From  a  Judgment  In  favor  of 
plalntifT,  and  an  order  overruling  a  motion 
for  a  new  trial,  defendant  appeals.  Affirmed. 


J.  HlckMD  Smith  and  W.  H.  Oonsolus,  for 
ftn>dlant  J.  B.  Borufl  and  J.  H.  Under- 
wood, for  appellea, 

BLAGK,  J.  Tbli  waa  u  action  com- 
menced before  a  Justice  of  the  peace  by  tba 
appellee  ^salnst  the  appellant  for  the  recor- 
eiy  ttt  the  poueBslon  of  certain  premises  held 
by  the  appelant  aa  the  appellee's  traant  from 
month  to  month;  fibe  rent  by  the  terms  of 
the  contract,  being  payable  In  advance^  and 
the  tmant  haTlng  neglected  to  pay  the  resai 
tot  the  current  month. 

In  the  tUscDSBlon  of  the  action  the  conrt 
below  In  overniUng  the  appellant*  ■  motion 
for  a  new  trial,  it  is  contended  for  the  appel- 
lant that,  to  maintain  the  action.  It  was  nec- 
essary to  prove  noUce  to  quit,  and  a  demand 
Cor  ttie  rent  Our  statnte  relating  to  land- 
lord and  toiant  <8ectlon  tfflO?  et  seq..  Homer's 
Bev.  St  1897;  section  7088  et  seq.,  Buntf 
Rer.  St  18M)  provides  what  notice  may  be 
available  to  tennlnate  estates  at  will,  ten- 
ancles  from  year  to  year,  and  all  tenancies 
which,  1^  agreement  of  the  parties,  express 
or  Implied,  are  from  one  pwlod  to  anoth^. 
of  less  than  three  months'  duration;  and  K 
Is  provided  that,  if  a  tenant  neglects  or  re- 
fuses to  pay  rent  when  due,  10  days*  notice  to 
quit  shall  determine  the  lease,  when  not  oth- 
erwise provided  therein  or  agreed  to  by  tiw 
parties,  tinless  such  rent  be  paid  at  the  er- 
piratlon  of  said  10  days.  It  Is  farther  pro- 
vided that  where  the  landlord  agrees  with 
the  tenant  to  rent  the  premises  to  him  for  a 
specified  period  of  time,  or  where  the  time  of 
the  determination  of  the  tenancy  Is  specified 
In  the  contract,  or  where  a  tenant  at  will 
commits  wastes  or  In  the  case  of  a  tenant  at 
sufferance,  or  where,  by  Qie  expnm  trams  of 
the  contract  as  In  the  case  at  bar.  the  rent 
Is  to  be  paid  In  advance,  and  the  tenant  has 
entered,  and  refuses  or  neglects  to  pay  the 
rent,  and  In  any  case  where  the  relation  of 
landlord  and  tenant  does  not  exist  no  notice 
to  quit  shall  be  necessary.  In  either  of  such 
cases  the  owner  of  the  premises  Is  entitled 
to  recover  possession  without  notice  to  quit 
It  Is  also  provided  by  section  5225,  Homer's 
Rev.  St.  1897  (section  7106,  Bums'  Rev.  St 
1894):  "Whenever,  In  pursuance  of  legal  no- 
tice, or  otherwise,  any  landlord  or  his  legal 
representative  shall  be  entitled  to  possesalw 
of  lands,  he  may,  by  himself  or  his  agent 
have  any  tenant  who  shall  unlawfully  hold 
over  removed  from  such  lands,  on  complaint 
before  a  Justice  of  the  peace  of  the  county 
In  which  such  lands  He,  specifying  the  mat- 
ters relied  on  to  Justify  such  removal  and 
the  damages  claimed  for  detention,  describ- 
ing the  premises  with  reasoDable  certainty," 
The  case  before  us  is  such  a  proceeding;  the 
plaintiff  being  entitled  to  possession  by  rea- 
son of  the  failure  of  the  tenant  to  pay  rent 
In  advance,  and  such  failure  being  specified 
as  the  matter  relied  on  to  Justify  the  removal 
of  the  tenant.  The  recital  of  the  statutory 
provisions  would  seem  to  be  a  sufficient  reply 
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to  the  appellaiifs  claim  In  argument.  By 
tbe  express  provision  of  tbe  statute,  the  no- 
tice to  qtilt,  necessary  to  determine  the  lease 
In  the  case  of  a  tenant  neglecting  or  refusing 
to  pay  rent  dae,  but  not  by  the  terms  of  the 
contract  payable  In  advance,  was  not  neces- 
sary in  the  case  at  bar.  The  failure  to  pay 
tbe  rent  In  advance  was  all  that  was  needed 
to  entitle  the  landlord  to  treat  tbe  lease  as 
determined,  and  to  bring  his  proceeding  for 
tbe  removal  of  the  tenant  as  one  unlavrfully 
holding  over  after  tbe  termination  of  the 
tenancy,  as  may  l>e  done  when  the  time  for 
the  determination  of  the  tenancy  is  spedfled 
In  tbe  contract,  and  the  tenant  is  unlawfully 
holding  over  after  Its  expiration,  or  as  may 
be  done  In  the  other  Instances  wherein  It  Is 
provided,  as  above  stated,  that  no  notice  to 
quit  shall  be  necessary.  Tbe  failure  -to  pay 
the  rent  In  advance,  as-^pressly  agreed,  has, 
under  tbe  statute,  the  efFect  that  would  ac- 
crue upon  tbe  termination  of  the  period  speci- 
fied In  a  notice  to  qnlt  in  a  case  wherein, 
under  the  statute,  a  tenancy  may  be  ter- 
minated by  such  notice,  or  by  such  notice 
and  failure  to  pay  rent  at  tbe  exphAtlcm  of 
tbe  period  of  notice.  An  action  for  the  re- 
covery of  any  rent  due  might  be  maintained 
wltlumt  previous  demand,  and  a  demand  for 
rent  was  not  needed  for  the  purpose  of  for- 
feiting the  lease.  Under  tbe  provisions  of 
tbe  statute  the  lease  was  determined,  and 
the  holding  over  of  the  lessee  was  rendered 
unlawful  by  tbe  mere  neglect  to  pay  the 
rent  in  advance.  See  McNatt  v.  Association. 
2  Ind.  App.  341.  27  N.  B.  826;  Thomas  v. 
Walmer,  18  Ind.  App.  112,  46  N.  EL  606. 
Judgment  affirmed. 


(SB  lad.  App.  IM) 

CROSBY  et  al.  v.  PIERGB. 

i Appellate  Court  of  Indiana.   Jane  20^  1900.) 

LANDLORD  AND  TENANT— LBA8BHPATUBNT 
OF  RfiNT— COMPLAINT. 

In  an  action  for  the  second  year's  rent  due 
nnder  a  lease,  the  complaint  alleged  that  the 
"agreed  advance  payment  of  rental  for  the  Grst 
year  was  duly  paid  by  said  defenduits  at  the 
time  said  lease  was  executed."  The  lease  it- 
self, which  was  made  a  part  of  the  complaint, 
showed  by  Its  terms  t^at  no  rent  was  due  for 
tbe  first  year.  Held,  that  the  admlsaion  of  pay- 
ment of  the  first  j[ear*B  rent  does  sot  render  the 
complaint  instifflcient  on  demurrer;  for,  so  far 
aa  the  averment  shows,  such  agreement  to  pay 
in  advance  was  a  mere  executed  parol  agree- 
ment, in  no  way  connected  with  the  lease. 

Appeal  from  circuit  court,  Grant  county; 
H.  J.  PautuB,  Judge. 

Action  by  James  T.  Pierce  against  James 
B.  Crosby  and  another  for  rent  due  under  a 
lease.  From  a  Judgment  In  favor  of  plain- 
tiff, and  from  an  order  overruling  a  motion 
for  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Wm.  H.  Carroll  and  Griffith  D.  Dean,  for 
appellants.  O.  A.  Baker  and  O,  L.  Cllne, 
for  appellee. 


HESNLET,  J.  This  was  an  action  for  rent 
dae  nnder  a  written  lease.  To  the  com- 
plaint, appellants,  tbe  lessors,  answered  gen- 
eral denial  and  payment  There  was  a  trial 
by  Jury,  which  resnlted  in  a  verdict  and 
Judgment  in  favor  of  api>ellee  for  $98.4€s 
the -amount  of  rent  found  to  be  due  appellee 
under  the  lease.  Appellants  unsuccessfully 
moved  for  a  new  trial. 

It  Is  assigned  as  error  that  the  lower 
court  erred  In  overruling  appellants'  demur- 
rer to  appellee's  complaint,  and  that  said 
court  erred  In  Its  ruling  on  the  motion  for  a 
new  trial.   It  Is  averred  In  the  complaint 
that  on  the  12tb  day  of  April,  1893,  appellee 
and  appellants  entered  Into  a  written  con- 
tract, by  the  terms  of  which  appellee  leas- 
ed to  appellants  bis  farm  of  80  acres,  situate 
In  Grant  county,  Ind.;  that  said  lease  was 
for  tbe  pur]>ose  of  giving  to  appellants  tbe 
exclusive  right  of  drilling  and  oi>eratlng  for 
petroleum  and  natural  gas;   that  It  was 
agreed  between  said  parties  that  the  first 
year's  rental  should  be  paid  In  advance,  and 
the  same  was  dnly  paid  at  Ibe  time  said 
lease  was  executed;  that  It  was  provided  In 
said  contract  that  said  appellants,  Crosby 
and  Lewis,  should  complete  a  wen  on  said 
leased  premises  within  tbe  first  year,  or,  If 
they  failed  so  to  do,  they  were  to  pay  ap- 
pellee for  further  delay  from  said  time  i 
yearly  rental  of  $80;  that  no  well  was  drill- 
ed during  said  first  year  of  said  lease,  nor 
during  the  second  year  thereof,  by  reason 
whereof  appellee  Is  entitled  to  the  rental  of 
$80  for  said  second  year,  together  vrfth  In- 
terest from  the  time  the  same  became  due 
Tbe  lease  la  made  a  part  of  tbe  complahiL 
By  Its  terms,  there  was  no  rent  due  appel- 
lee for  tbe  first  year  of  tbe  tenancy,  and'we 
do  not  understand  trom  tbe  complaint  or 
from  the  brief  of  appellee's  oonnael  that  any 
such  claim  Is  made.   The  complaint  seeks 
to  recover  for  the  rental  due  under  the  lease 
for  the  second  year  of  the  lease,  app^anta 
having  failed  to  drill  a  well  as  was  pro- 
vided In  the  contract.   It  Is  argued  by  ap- 
pellants* counsel  that  the  complaint  and  ei- 
hlblt  show  upon  their  face  that  tb«e  Is 
nothing  due  api>ellee  under  the  lease  We 
think  counsel  are  In  error.   It  was  not  nec- 
essary to  tbe  sufficiency  of  the  complaint 
that  appellee  allege  the  payment  of  $80  rent- 
al at  the  time  of  the  execution  of  tbe  lease. 
The  averment  of  tbe  complaint  aa  to  the 
payment  of  tbe  $80  was  as  follows:  "That 
the  agreed  advance  payment  of  rental  for 
the  first  year,  to  wit,  from  the  date  of  the 
execution  of  said  lease  to  the  12tb  day  of 
April,  18&4,  was  duly  paid  by  said  defend- 
ants at  the  time  said  lease  was  executed." 
This  allegation  did  not  aid  the  compUdnt 
Neither  did  it  render  It  insufficient  Tlie 
theory  of  the  complaint  Is  that  appellanta 
under  the  lease,  owe  appellee  the  annual 
rental,  which  by  the  terms  of  the  lease  tru 
to  begin  one  year  after  Its  execution.   If.  In 
fact,  the  180  paid  was  paid  nnder  the  terou 
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of  the  lease,  and  waa  intended  by  tbe  par- 
tlei  to  be  a  payment  of  the  rent  accruing 
thereunder,  then  the  plea  of  payment  pre- 
sented this  Issue  to  the  jury,  and  was  by  the 
jury  decided  fldveraely  to  appellants.  So 
far  as  tbe  averments  of  tbe  complaint  show, 
the  agreement  to  pay  tbe  $S0  In  advance, 
trhlch  was  paid,  was  an  executed  parol 
agreement,  which  was  In  no  way  connected 
with  the  lease,  except  that  It  was  contempo- 
raneons  with  It.  There  was  no  error  In 
orerrnllng  the  demurrer  to  the  complaint 

The  questions  arising  upon  the  motion  for 
a  new  trial  relate  to  the  eufflclency  of  the 
evidence  to  sustain  the  judgment.  The  evi- 
dence upon  tbe  material  point  discussed  by 
counsel  Is  sharply  conflicting.  This  court 
wlU  not  weigh  tbe  evidence.  Judgment  af- 
flrmed 

(B  Ind.  App.  M) 

ATBES  T.  FOSTER. 
(Appellate  Court  of  Indiana.   June  V6,  1900.) 

UBCBIVBRS— ACTION— AUTHORITY  TO  SUB-NB- 
CESSITY  OP  PROOr— BILLS  AND  NOTES— OWN- 
BRSHIP  —  PAYMENT  —  BURDBN  OP  PROOF— 
RARTU8-DWCX— WAIVBR. 

1.  Where  a  complaint  alleged  tlie  appoint- 
ment of  a  receiver,  and  that  plariotifC  obtained 
«Q  order  from  the  court  making  tbe  appoint- 
ment aatborizing  him  to  sue  snch  receiver,  his 
authmrity  to  sue  not  having  been  properly  ques- 
tioned in  tbe  answer,  it  was  not  necessary 
that  it  be  proved,  under  Horner's  Rev.  St.  189i, 
S  3C5  (Barns'  Kev.  St.  1894.  S  368),  providing 
that  tbe  authorHy  by  virtue  of  wbi<m  a  p«> 
son  sues  need  not  be  provmi.  unless  tt  bs  de- 
nied by  a  pteadiDK  under  oath,  or  by  an  affi- 
davit filed  therewith. 

2.  Since  tbe  holder  of  a  note  Is  prima  fade 
tbe  owner,  and  entitled  to  sue  thereon,  tbe  bur- 
den of  showing  that  be  was  not  tbe  real  party 
in  interest,  as  well  as  the  defense  of  payment, 
was  on  defendant. 

8.  Defendant  In  an  action  on  a  nomi^tlable 
note,  not  having  demurred  to  tbe  comi^nt, 
or  set  up  in  abatement  that  tbe  note  was  not 
indorsed  in  writing  by  the  person  assigning  it 
to  plaintiff,  and  that  such  assignor  was  not  a 
party  to  tha  tethm.  wili.be  hdd  to  hare  waived 
objection  on  that  ground. 

Ai^eal  from  clrcrdt  court,  Huntington 
county:  J.  T.  Cox,  Special  Judge. 

Action  by  Gbarles  Foster  agahist  Bdwin 
B.  Ayres,  as  receiver  of  the  Huntington 
GDiin^  Agricultural  Society,  on  a  nonuegotl- 
able  note.  Judgment  for  plafntiec,  and  de- 
fendant appeals.  AfBrmed. 

T.  Q.  Smith  and  Kenner  &  Leah,  for  ap- 
pellant. R.  A.  Kaufman,  for  appellee. 

BLACK.  J.  The  appellee  recovered  judg- 
ment against  tbe  appellant,  as  receiver  of 
the  Huntington  County  Agricultural  Society, 
upon  the  nonnegotlable  promissory  note  of 
the  society,  payable  to  tbe  order  of  Susan 
F.  Thompson  and  Melissa  Thompson,  who. 
It  WBB  stated  In  the  complaint,  assigned  It 
before  maturity,  by  Indorsement  on  tbe  back 
thereof,  for  a  vnluable  consideration,  as  fol- 
lows: "Without  recourse  on  us  or  either  of 
•15,"— signed  by  the  payees.  There  was  an 
answer  to  three  paragraphs,  the  first  being 


the '  general  denial.  In  tbe  second  the  ap- 
pellant alleged  payment,  and  in  the  third,  as 
substituted  on  the  trtal  (the  original  being 
lost),  that  the  appellee  was  not  the  owner  of 
tbe  note.  The  appellee  replied  to  the  second 
paragraph  of  answer  by  a  general  denial,  and 
to  the  third  that  one  John  M.  Hargrove  as- 
signed the  note  to  the  appellee,  for  a  valua- 
ble consideration,  prior  to  tbe  commence- 
ment of  the  action,  and  that  the  appellee  had 
owned  and  held  it  ever  since,  and  that  tt  Is 
due,  owing,  and  unpaid  to  him,  or  any  one 
for  him.  No  question  Is  presented  upon  any 
of  the  pleadings.  The  assigned  error  argued 
by  counsel  Is  the  overruling  of  tbe  appel- 
lant's motion  for  a  new  trial';  tbe  only  cause 
for  a  new  trial,  recognized  as  such  by  the 
statute,  discussed  here,  being  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence. 

The  complaint  showed  tbe  appointment  of 
tbe  appellant  as  receiver  by  tbe  court  below, 
and  that  be  had  qualified  as  such:  and  It  was 
alleged  In  the  complaint  that  on,  etc.,  tbe 
appellee  obtained  an  order  from  tbat  court 
duly  authorizing  and  permitting  bim  to  sue 
the  appellant,  as  such  receiver,  on  said  note. 
Tt  Is  claimed  on  behalf  of  the  appellant  that 
It  was  necessary  not  only  to  thus  allege  au- 
thority to  bring  suit  against  the  receiver,  but 
also  to  prove  upon  the  trial  the  granting  of 
such  authority.  That  the  averment  of  such 
authority  In  tbe  complaint  was  necessary  Is 
a  settled  rule  of  pleading,  where  the  defend- 
ant Is  not  a  receiver  appointed  by  a  court 
of  the  United  States.  Keen  v.  Brecken- 
rldge,  96  Tud.  69;  Wayne  Pike  Co.  v.  State, 
134  Ind.  672,  34  N.  E.  440;  Pierce  v.  Chlsm 
(Ind.  App.)  S5  N.  E.  705.  It  Is  provided  by 
statute  (section  86C,  Homer's  Rev.  St  1897 
[section  368,  Bums'  Rev.  St  1894])  that 
pleadings  denying  tbe  jurisdiction  of .  the 
court  or  In  abatement  of  the  action,  and  all 
dilatory  pleadings,  must  be  supported  by  af- 
fidavit and  the  character  or  capacity  in 
which  a  party  sues  or  is  sued,  and  the  author- 
ity by  virtue  of  which  be  sues,  shall  require 
no  proof  on  tbe  trial  of  the  cause,  unless 
Budi  character,  capacity,  or  authority  be  de- 
nied by  a  pleading  under  oath  or  by  an  affi- 
davit filed  therewith,  and  tbat  an  answer  in 
abatement  must  precede,  and  cannot  be  plead- 
ed with,  an  answer  in  bar,  and  the  issue 
thereon  must  be  tried  first  and  separately. 
The  want  of  autoority  to  sue  from  the  court 
by  which  tbe  receiver  was  appointed  would 
be  matter  In  abatement,  and,  the  authority 
of  the  appellee  to  sue  not  having  been  ques- 
tioned properly  In  pleading,  it  was  not  neces- 
sary tbat  It  i^ould  be  shown  In  evidence. 

Assuming,  without  deciding,  that  the  ques- 
tion whether  the  appellee  was  the  owner  of 
the  note,  and  therefore  the  real  party  In 
Interest  was  put  In  Issue,  the  determination 
of  the  jury  thereon  cannot  be  disturbed. 
This  Is  true,  also,  of  the  question  whether  or 
not  tbe  note  had  been  paid.  Tbe  possession 
of  a  promissory  note  by  a  reputable  person 
other  than  the  payee  is  prima  facie  evidence 
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of  ownenhlp,  and  of  the  aathority  of  sucb 
person  to  collect  the  note,  whether  It  has 
or  has  not  been  Indorsed  by  the  payee  in 
writing.  Paulman  v.  daycomb.  75  Ind.  61; 
Bush  T.  Seaton,  4  Ind.  522.  The  ^eltee, 
being  the  holder  of  the  note,  was  prima  facie 
the  owner  thereof,  and  entitled  to  sue  upon 
it,  and  the  burden  of  showing  that  he  was 
not  the  real  party  in  interest,  as  well  as  of 
showing  payment,  was  upon  the  appellant; 
and  It  cannot  be  said  that  the  Jury  had  no 
foundation  for  the  conclusions  reached  upon 
these  questions. 

The  appellant  requested  the  court,  and  the 
court  refused,  to  Instruct  the  Jury  that  it 
tbey  should  find  from  the  evidence  that  the 
appellee  clalmea  that  John  Hargrove  owned 
the  note  in  suit,  and  while  such  owner  as- 
signed It  to  the  appellee,  but  such  assign- 
ment was  not  by  written  Indorsement  on  the 
note,  and  said  Hargrove  was  not  a  party  to 
the  action,  the  Jury  should  And  for  the  ap- 
pellant It  the  failure  to  make  such  as- 
signor a  defendant  c<HiBtituted  a  defect  of 
parties,— as  to  which  we  need  not  decide,— 
the  appellant  could  not  thus  make  the  defect 
available;  for  such  defect,  if  not  made  a 
ground  of  demurrer,  or  set  up  by  an  answer 
In  abatement,  la  waived.  Section  339,  Hor- 
ner's Rev.  St  1897  (section  342,  Bums*  Rev. 
St  1894,  cl.  4);  section  348,  Homer's  Rev.  St 
1897  (section  346,  Boms'  Rev.  St  1894); 
Strong  V.  Downing.  84  Ind.  300;  Hill  v.  Shal- 
ter.  73  Ind.  459;  Thomas  v.  Wood,  61  Ind. 
132;  Lee  t.  Basey,  8S  Ind.  548;  Shane  t. 
Lowry.  48  Ind.  205;  dough  v.  Thomas.  63 
Ind.  24;  Aticliuon  v.  Mott  102  Ind.  431.  26 
N.  B.  217;  Carico  t.  Moore.  4  Ind..  App.  20. 
29  K.  XL  928.  Jodgment  afflrmed. 


(86  Ind.  App.  lOZ) 

BOGUB  et  aL  v.  MURPHY  et  aL 

(Appellate  Coart  of  Indiana.    June  19,  1900.) 

BILL,  OF  BXCBPTI0K8— COHPBLLINO  SBTTLB- 
HBNT— MANDAMUS. 

1.  Thongh  a  trial  judge  can  be  compelled  to 
settie  and  sign  a  bill  of  exertions,  he  cannot 
be  directed  as  to  what  he  shall  put  Into  a  bill 
where  there  is  a  controversy  as  to  what  It 

should  contain. 

2.  Since  delay  of  the  trial  judge  in  signing 
and  filing  a  bill  of  exceptions  cannot  prejudice 
the  rights  of  the  parties,  he  cannot  be  compel- 
led to  sign  a  bill  tendered  in  time,  or,  if  not 
trae,  to  correct  and  sign  It  where  there  is  a 
true  bill  prepared  and  signed  by  him  in  the  rec- 
ord presenting  the  very  question  sought  to  be 
presented  in  the  bill  tendered,  thongh  the  bill 
prepared  by  Um  was  not  signed  and  filed  in 
time. 

Appeal  from  drcnlt  court,  Pulaski  county; 
George  W.  Beeman,  Judge. 

Action,  by  John  W.  Murphy  and  another 
against  Oliver  H.  Bogue  and  another.  De- 
fendants appealed  from  an  order  denying  a 
change  of  venue,  and  on  the  refusal  of  the 
trial  Judge  to  correct  and  sign  a  bill  of  ex- 
ceptions they  applied  for  a  writ  of  manda- 
mus to  compel  him  to  sign  it  Overruled. 


M.  WInfleld  and  Stela  &  Hathaway,  tct 
appellants.  Murat  W.  Hopkins,  for  ^ptjiA- 
lees. 

WXIjBT,  J.  Appellants  have,  In  due  form, 
filed  an  iu>pIIcation  and  motion  for  an  alter- 
native writ. of  mandate  to  issue  against  the 
Honorable  George  W.  Beeman,  Jodge  of  the 
Pulaski  circuit  court  to  require  him  to  show 
cause.  If  any  be  baa,  why  he  does  not  eiga 
a  certain  bill  of  exceptions  prepared  by  &^ 
pellants,  and  tendered  to  blm  for  signature, 
within  the  time  fixed  by  the  court  for  filing 
such  bill,  and.  It  said  bill  la  not  correct  that 
he  be  ordered  to  cvnect  the  same,  etc.  The 
facts  upon  which  the  motion  and  api^cotloa 
rest  are  fully  stated  therein,  and  are  as  fol- 
lows: Appellees  commenced  and  were  prose- 
cuting in  the  court  below  a  proceecUng  sup- 
plementary to  execution  against  one  Allei 
O.  Buslck,  to  which  action  appellants,  as  ez- 
ecutMS  of  the  last  will  and  testament  of  Jo* 
seph  W.  Bnaick,  deceased,  were  made  parties 
to  answer  as  to  cortaln  fonds  alleged  to  be 
In  their  bands  belonging  to  said  Bnaick.  Ap- 
pellants appeared  to  said  proceedings,  and 
filed  answer,  and  when  tbe  laanes  were  J<^- 
ed  the  plalntUf  8  below  moved  In  writing  for 
Judgment  tapon  the  pleadings.  After  the  an- 
swer had  been  filed,  and  the  motion  for  Judg- 
ment on  the  pleadings  had  been  entered,  ap- 
pellants moved  for  a  change  of  Tenne  tron 
tbe  presiding  Jndg^  and  snpported  flie  mo- 
tion by  an  affidavit  of  appellant  Bogn&  Dila 
motion  was  overruled  by  the  court,  to  which 
ruling  appellants  excepted,  and  naked  and 
were  granted  10  days  In  vrhich  to  file  tii^ 
bill  of  exceptions.  The  motion  for  a  <diai^ 
ct  venue  was  overruled  Jannary  24,  1900. 
On  February  2d  following,  appellants  pre- 
pared their  bill  of  exceptions,  embodying 
their  motion  and  affidavit  for  a  change  vt 
venue,  the  ruling  thereon,  and  tbelr  excep- 
tions, and  presented  It  to  the  trial  Judge  for 
stgnatnre.  On  the  same  day  the  Judge  re- 
fused to  sign  llie  p^r  so  presented  as  a  bOl 
of  exceptions,  but  indorsed  tiiereon  the  fol- 
lowing: "And  now,  within  the  time  allow- 
ed, tiie  defendanto  tender  this,  their  bffi  of 
exc^ttions,  and  pray  that  the  same  may  be 
signed,  aesiled,  and  made  a  part  of  tbe  recnd 
thia  2d  day  of  February,  190O,  and  not  sign- 
ed as  a  bill  of  excqjttions  because  ft  does  not 
state  all  the  facts.  [Signed]  Geo.  W.  Bee- 
man, Judge  of  the  Pulaski  Circuit  Court" 
The  Judge  refused  to  sign  the  bill  as  tco- 
dered  him  because  It  did  not  state  all  tbe 
facte,  and,  he  having  Indorsed  on  the  bill  his 
reasim  for  not  tiignlng  It  and  signing  bis 
name  thereto,  we  must  hold  that  appeUants 
did  all  that  the  law  required  of  them,  and 
that  the  Judge  merely  accepted  the  bUl  tot 
correction  and  final  signature.  The  motioi 
and  application  show  that  appellants  re- 
quested that  the  Judge  correct  the  bill,  and 
that  he  thereupon  wrote  an  amendmoit  to 
it  whereupon  appellante  amended  said  bill 
by  adding  thereto  the  amraidment  prepared 
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b7  judge,  embodying  ttie  same  in  the 
original  bill;  and  wben  aald  bill  was  so  cor- 
rected they  again  presented  It  to  blm  with  a 
request  that  be  sign  It  as  a  bill  of  exceptions, 
which  be  refused  to  sign,  and  gave  aa  an  ex- 
cuse for  not  signing  It  that  he  would  prepare 
one  of  his  own.  The  moUon  and  application 
further  show  that  on  the  9th  of  February, 
1900,  the  said  judge  did  prepare  a  bill  of  ex- 
ceptlons  embodyli^  the  motion  and  aflSdavlt 
for  a  change  of  venue,  the  ruling  thereon, 
and  the  exception  to  such  ruling,  and  took 
It  to  the  (derk's  office,  and  directed  the  cleric 
to  file  it,  which  was  Haae.  This  bill  of  ex- 
ceptions pr^ared  by  the  judge  appears  In 
the  record,  and  the  record  shows  that  It  was 
duly  filed.  As  10  days  from  January  24th 
were  giv^n  in  which  to  prepare  and  file  a  bill 
of  exceptions,  and  aa  the  bill  prepared  and 
signed  by  the  Judge  was  not  filed  tUl  Febru- 
ary 9th,  It  is  obvious  that  it  was  not  filed 
within  the  time  fixed  by  the  court  It  is 
stated  In  the  motion,  and  urged  in  appel- 
lants* Ittlef  in  supptwt  of  the  motion,  that, 
as  the  UU  tendered  by  appellants  was  not 
corrected  or  amended  by  the  Jndge,  and  filed, 
but  a  new  and  diffwent  bill  was  prepared 
by  blm,  and  filed  after  the  expiratlmi  of  the 
10  days  given,  tbey  are  without  a  legal  bill 
of  exceptions,  and  cannot  present  the  errors 
complained  of  on  appeaL  Tbe  law  recog- 
nizes the  right  to  appeal,  and  the  appealing 
party  is  entitled  to  have  prepared  and  to 
bring  to  the  appellate  tribunal  a  true  record, 
to  the  end  that  any  rererslMe  errors  com- 
mitted may  be  corrected.  Section  641,  Burns' 
Rev.  St  1894  (section  029,  Homer's  Rev.  St 
1897),  provides  that:  "Wben  tbe  record  does 
not  otherwise  show  tbe  decision  or  grounds 
of  objection  thereto,  the  party  objecting 
must  within  aucb  time  as  may  be  allowed, 
present  to  the  judge  a  proper  bill  of  excep- 
tions, which  if  true  he  shaU  promptly  sign 
and  canse  it  to  be  filed  in  the  cause;  if  not 
true,  the  jndge  shall  correct  sign  and  cause 
It  to  be  filed  without,  delay.  When  so  filed, 
it  shall  be  a  part  of  the  record;  and  delay 
of  the  judge  in  signing  and  filing  the  same 
shall  not  deprive  the  party  objecting  to  tiie 
benefit  thereof.  The  date  of  the  prowntatiOD 
shall  be  stated  in  the  bill  of  exceptitms,  and 
the  entry  shall  show  the  time  granted.  If  be- 
yond  the  term,  tor  presoiting  tbe  same." 
That  a  judge  who  Impnq^rly  refuses  to  set- 
tle and  ^:n  a  bUl  of  exceptions  can  be  re- 
qnlred  to  do  so  msndate  Is  settled  by  the 
dedslons  in  this  state,  but  he  cannot  be  di- 
rected as  to  what  he  shall  pnt  into  a  bill  In 
a  case  whue  there  is  a  controversy  as  to 
what  tiie  bill  should  contain.  The  determi- 
nation as  to  what  facta  should  be  stated  In  a 
bin  of  exceptions  Invokes  the  nctfdee  of  a  le- 
gal discretion,  and  la,  therefore,  a  judicial 
act,  and  hence  a  snpnior  tribnnal  cannot 
compel  an  inferior  tribunal  to  say  what  shall 
go  Into  a  bin  of  exceptions.  Mllott  App. 
Pro&  1  U6.  and  avthorltiM  then  cited; 


ley  V.  Roberts,  60  Ind.  1;  High,  Bxtr.  Rem. 

S9  109-204. 

In  the  bill  of  exceptions  prepared  by  the 
Judge,  and  which  he  caused  to  be  filed,  la  the 
following  statement:  "And  within  the  time 
allowed,  to  wit,  February  2,  1000,  tbe  de- 
fendants tendered  tbelr  bill  of  exceptions, 
and  prayed  that  tbe  same  may  be  signed, 
sealed,  and  made  a  part  of  tbe  record,  which 
was  not  signed  as  a  bill  of  exceptions  for  the 
reason  that  tbe  same  did  not  contain  all  tbe 
facts;  and  now,  on  this  9th  day  of  February, 
1900,  this  Is  signed  and  sealed  and  made  a 
part  of  the  record  as  the  bill  of  exceptions 
in  said  cause."  Then  follows  the  signature 
of  the  Judge.  The  action  of  the  Judge  In  re- 
fusing to  correct  the  bill  tendered  to  him 
within  tbe  time,  so  that  It  would  speak  the 
truth,  and  bis  failure  and  refusal  to  so  cor- 
rect and  sign  tbe  bill  ao  tendered,  and  to 
have  it  filed,  cannot  prejudice  tbe  right  of 
appellants  In  tbelr  appeal.  When  they  ten- 
dered to  the  Judge,  within  the  time  given 
them,  a  bill  which  they  believed  embraced 
all  the  facta,  or.  aa  the  atatute  designates 
It  "a  proper  blU,"  they  thus  discharged  the 
duty  cast  upon  them  by  the  law.  They  had 
no  power  to  compel  blm  to  either  correct  c^ 
sign  It  The  statute  made  It  his  duty  to 
sign  it  If  it  were  true,  and,  tf  It  were  not 
truBb  it  was  Us  duty  to  correct  It  and  canse 
it  to  be  filed  witiiout  delay.  If  a  Judge  could 
arbitrarily  refuse  to  sign  a  bill  of  exceptions 
when  tendered  to  him,  or  to  correct  and 
then  sign  it,  litigants  vrould  be  at  bis  mercy, 
and  appeals  would  be  useless;  fOr  In  a  great 
majority  of  appeals  questions  relied  upon  for 
reversal  can  be  presented  only  by  bills  of 
exceptions.  While  it  Is  tike  htotory  of  the 
courts  In  this  jurisdiction  that  trial  Judges 
have  acted  honestiy,  and  almost  universally 
have  iflvea  true  bills  of  exceptions,  to  the 
end  that  their  mllngs  might  fairly  and  hon- 
estly be  reviewed  on  appeal,  yet  the  legis- 
lature recognized  tbe  fact  that  It  might  be 
dangerous  to  Invest  judges  with  arbitrary 
power  in  such  matters,  and  wisely  enacted 
the  statute  above  quoted  to  protect  litigants 
from  any  possible  harsh  and  arbitrary  action 
of  trial  Judges.  The  bill  here  signed  by  tbe 
judge,  and  whldi  appears  in  the  record,  im- 
ports absolute  verity,  and,  though  It  wu 
not  filed  within  the  time  given,  it  shows  that 
a  bin  was  tendered  within  tbe  time;  and  we 
must  regard  this  as  a  corrected  bill.  Both 
by  the  plain  language  of  the  statute  and  the 
decided  cases  the  deli^  of  ttie  judge  In  sign- 
ing and  filing  a  bill  of  exceptions  when  It 
has  been  presented  to  him  within  ttie  tin^e 
given  cannot  affect  the  rights  ot  tbe  parties. 
Hamm  t,  Romlne,  08  Ind.  77;  Robinson  r. 
Anderson,  106  Ind.  1B2,  6  N.  B.  12;  Railway 
Co.  V.  Oosby,  107  Ind.  ^  7  N.  B.  STO;  Waters 
Supply  Co.  T.  White,  124  Ind,  876,  24  N.  B. 
747;  Wysor  T.  Johnson,  130  Ind.  270,  80 
B.  144.  Under  tbe  statute  and  ttia  authori- 
ties tiiere  la'  a  bOl  oC  exc^ptitaui  ilgnea  by 
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the  jndge  In  tbe  record.  This  bfll  presents 
the  very  question  which  appellants  seek  to 
present  In  the  bill  tendered  by  them,  and 
which  they  ask  this  court  to  require  the  trial 
Judge  to  Blga,  or,  If  not  true,  to  correct  and 
sign;  and  as  tbe  motion  for  a  change  of 
renue,  the  ruling  thereon,  and  the  excep- 
tions thereto  are  properly  In  the  record  bj- 
tbe  bill,  the  motion  and  application  for  an 
altematlTe  mlt  of  mandate  Is  OTeEinled. 


(26  lad.  App.  M) 

BOABD  OF  OOM'RS  OP  MORGAN  OOUN- 
TI  T.  PIBST  NAT.  BANK  OF 
MARTINSTILLB. 

(Appellate  Court  of  IndiaDa.    June  19,  1000.) 

NATIONAL  BANK— TAXATION— ROAL  ESTATK— 
VALUATION— CAPITAL  STOCK— FAILURE  TO 
UAKB  DEDUCTION— PROPER  ASaSSBHENT. 

Bums*  Ber.  St.  1894,  §S  8411,  8421.  8400, 
8470-8473,  require  shares  of  capital  stock  of  a 
national  bank  to  be  aasessed  to  tbe  stockhold- 
ers, and  provide  that  the  value  of  any  real  es- 
tate acquired  by  the  bank  shall  be  deducted 
from  the  valuation  of  the  capital  Bto<^.  Sec- 
tion S431  requires  the  assessment  of  real  estate 
in  the  place  where  situated,  and  to  tbe  owner, 
tf  known.  Ber.  St.  IT.  S.  f  5219,  authorizes  the 
assessment  of  national  bank  stock  by  tbe 
state,  and  the  assessment  of  bank  real  estate 
in  the  same  manner  as  other  real  estate. 
Held,  In  an  action  by  a  uational  bank  to  recov- 
er taxes  paid  fay  it  on  its  real  estate,  Its  capi- 
tal stock  having  been  assessed  without  any  de- 
duction therefor,  that  the  wrong,  if  any,  was 
done  to  the  stockholders  In  overvaluin;;  their 
stock,  and  not  to  the  bank  in  asseasing  its  real 
estate  to  it,  and  hence  that  the  bank  could  not 
recover. 

Api>eal  from  circuit  court,  Morgan  coun- 
ty: George  W.  Qrubbs,  Judge. 

Action  by  the  First  National  Bank  of 
Martinsville  against  tbe  board  of  commis- 
sioners of  Morgan  county.  From  a  judg- 
ment in  faror  of  plaintiff,  defmdant  appeals. 
Kerersed. 

W.  E.  Harrison,  W.  L.  Taylor,  and  Bow- 
land  Evang,  for  appellant.  Shirley  &  Parks, 
for  appellee. 

ROBINSON,  0.  J.  Appellee  recovered  a 
Judgment  for  taxes  which  It  was  claimed 
had  been  wrongfully  and  Illegally  assessed 
and  paid.  The  questions  discussed  are  that 
the  finding  and  Judgment  are  contrary  to  the 
evidence  and  law,  and  are  not  sustained  by 
sufficient  evidence.  The  taxes  claimed  to 
have  been  Illegally  assessed  and  collected 
from  appellee  were  upon  land  In  Green  town- 
ship, Morgan  county.  Appellee  bank  Is  lo- 
cated and  does  business  In  Martinsville,  In 
Washington  township,  Morgan  county.  All 
property  wlthlq  the  Jurisdiction  of  this  state 
Is  subject  to  taxation  nnless  expressly  ex- 
empted. No  claim  is  made  that  the  property 
In  question  was  exempt  from  taxation.  In 
an  action  under  sections  7915-7917,  Bums* 
Rev.  St.  1S&4,  to  recover  taxes  alleged  to 
have  been  wrongfully  and  illegally  assessed. 
It  must  be.  made  to  appear  that  tho  aBsess- 
ment  was  not  only  irregular  and  unauthor- 


ized, but  that  the  property  was  not  Justly 
subject  to  tbe  assessment.  Durham  v.  Board. 
95  Ind.  182;  Board  v.  Armstrong,  91  Ind. 
628;  Board  v.  Murphy,  100  Ind.  570;  Hilgen- 
berg  V.  Board,  107  Ind.  494,  8  N.  E.  294^ 
The  sections  of  the  statute  (Bums*  Bev.  St. 
1894)  applicable  to  the  questions  presented 
are  the  following: 

"Sec.  8470.  The  shares  of  capital  stock 
In  any  bank  located  within  this  state,  wheth- 
er organized  under  the  laws  of  this  state  or 
of  the  United  States,  shall  be  assessed  to 
the  owner  thereof  In  the  township,  city  or 
town,  where  such  bank  or  banking  associa- 
tion Is  located,  and  shall  be  taxed  at  the 
same  rate  as  other  personal  property  In  the 
same  Iocalit7  Is  taxed,  and  with  refer«iee 
to  Its  valae  on  the  first  day  ot  April  of  tbe 
current  year. 

"Sec.  8471.  The  president,  cashier,  or  oth- 
er accounting  officer  of  such  bank,  or  bank- 
ing association,  shall  between  the  first  day 
ot  April  and  the  first  day  of  June  of  each 
year  make  out  a  statemoit,  under  oath.  In 
duplicate,  showing  the  number  of  shares 
comprising  the  capital  stock  of  snob  bank, 
the  name  and  residence  of  each  stockholder, 
with  the  number  of  shares  owned  by  such 
stockholder  in  such  bank,  and  shall  affix 
what  be  deems  the  tme  cash  Talae  of  each 
of  said  shares,  and  also,  tbe  trae  cash  value 
of  the  entire  capital  stock  of  such  bank,  or 
banking  association,  on  the  first  day  of  April, 
and  shall  deliver  one  of  such  statements  to 
the  assessor  in  the  township  wherein  such 
bank  or  banking  assoclatlcm  Is  located,  and 
the  other  to  the  comi^  aodltor.  and  such 
capital  stock  shall  therev^on  be  listed  and 
assessed  by  the  aMessor,  and  retnm  thereof 
made  In  all  respects  the  same  as  similar  prop- 
erty belonging  to  other  corporations  and  in- 
dividuals. And  whenever  any  such  bank 
shall  have  acquired  real  estate  or  other  tan- 
gible property  the  assessed  value  of  snch  real 
estate  or  tangible  property  shall  be  deducted 
from  the  valuation  of  the  ciq^ltal  stock  of 
such  bank.   ♦   •  •" 

"Sec  8473.  The  covnty  auditor  shall  enter 
the  raluation  of  snch  capital  stock  on  tbe 
tax  duplicate  of  the  current  year,  and  sball 
compute  and  extend  taxes  thereon  tbe  same 
as  against  the  valuation  of  other  property  In 
the  same  township,  town  or  city." 

"Sec.  8421.  All  personal  property  shall  be 
assessed  to  the  owner  In  the  township,  town 
or  city  of  which  he  is  an  inhabitant  on  the 
first  day  of  April  of  the  year  for  which  the 
assessment  Is  made,  with  the  following  ex- 
ceptions: *  *  •  Third.  All  shares  hi  banks 
shall  be  assessed  to  their  owner  In  the  dty 
or  town  where  the  bank  is  located." 

"Sec.  8460.  Every  [>firson  required  by  this 
act  to  make  or  deliver  such  statement  or 
schedule  shall  set  forth  an  account  ot  the 
proper^  held  or  owned  by  him  as  follows: 
•  •  ♦  Personal  property— Chattels.  First. 
All  sAaces  in  banks  organised  in  this  state 
under  any  law  of  this  state,  or  of  the  United 
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States,  aDd  their  full  market  value,  after  de- 
ducting tbe  Talue  of  the  real  estate  as  taxed 
to  the  banks." 

"Sec.  8131.  Real  property  shall  be  assess- 
ed In  the  place  where  situated,  and  to  the 
owner.  If  known;  If  not,  then  to  the  occu- 
pant. If  any,  and  If  there  be  no  occupant, 
then  as  unknown.   •  •  *" 

"Sec.  8111.  For  the  purposes  of  taxation 
real  property  shall  include  sU  lands  within 
this  state,  and  all  buildings  and  fixtures 
thereon  and  appurtenances  thereto,  except  In 
iraBes  otherwise  expressly  provided  by  law; 
personal  property  shall  include  •  •  •  all 
shares  In  banks  organized  In  this  state  under 
any  law  of  tbe  United  States,  but  in  estimat- 
ing the  value  of  such  shares  deduction  shall 
be  made  of  tbe  value  of  all  real  estate  taxed 
to  the  bank.    •    •   •"  , 

Section  5219,  Rev.  St.  U.  S.,  provides; 
"Nothing  herein  shall  prevent  all  the  shares 
ta  any  association  from  being  Included  In  the 
valuation  of  the  personal  property  of  the 
owner  or  holder  of  such  shares  in  assessing 
taxes  Imposed  by  authority  of  the  state 
within  which  tbe  association  is  located;  but 
the  legislature  of  each  state  may  determine 
and  direct  tbe  manner  and  place  of  taxing 
all  the  shares  of  national  banking  associa- 
tions located  within  the  state,  subject  only 
to  the  two  restrictions,  that  tbe  taxation 
shall  not  be  at  a  greater  rate  than  Is  assess- 
ed upon  oihet  moneyed  capital  In  the  hands 
of  individual  citizens  of  such  state,  and  that 
the  shares  of  any  national  banking  associa- 
tion owned  by  nonresidents  of  any  state  shall 
be  taxed  In  the  city  or  town  where  the  bank 
Is  located,  and  not  elsewhere.  Nothing  here- 
in shall  be  construed  to  exempt  the  real 
property  of  associations  from  either  state, 
county  or  municipal  taxes  to  the  same  ex- 
tent, according  to  Its  value,  as  other  real 
property  is  taxed." 

Without  the  section  last  quoted  or  some 
similar  authority  from  congress,  shares  of 
national  bank  stock  could  not  be  taxed  by 
state  authority.  But  by  this  proTltion  shares 
of  stock  are  taxable  by  the  state,  subject 
only  to  the  restrictions  therein  named,  and 
tbe  bank's  real  estate  may  be  taxed  as  other 
real  estate. 

It  fa  manifest;  froiq  the  abore  statutory 
proTlaloDS,  that  the  leglsUtlTe  Intent  was 
not  to  include  real  estate  In  the  valuatlop  of 
tbe  capital  stock  of  a  national  bank,  ai^d 
thus  exempt  sw^  real  ^tate  from  taxation 
as  such.  If,  for  tbe  purposes  of  taxation, 
real  estate  could  be' Included  In  the  valua- 
tion of  the  capital  stock  of  the  bank,  and  is 
locBted  In  a  differrat  township,  town,  or 
city  from  that  of  tbe  banbfs  location,  it 
would  follow  that  real  estate  might  thus  be 
transferred  for  taxation  from  one  munici- 
pality to  another.  Bat  it  Is  clear  that  such 
vas  not  tbe  intention.  It  is  idainly  intend- 
ed, and  la  Bo  provided,  that  real  estate  shall 
be  assessed  as  such  in  tbe  township,  town,  qr 
city  wbere  locatedl  louring  tbe  period  cov- 


ered by  the  Judgment  the  shares  of  stock  of 
the  bank  were  assessed  to  the  Individual 
stockholders  at  par,  and  the  tax  was  paid 
by  the  individual  stockholders.  The  par 
value  of  the  bank's  stock  was  $70,000,  which 
Included  the  land  In  question.  During  this 
time  the  bank  Itself  also  paid  taxes  on  tbe 
land  assessed  In  the  township  of  its  loca- 
tion, and  these  taxes  so  paid  are  the  taxes 
appellee  seeks  to  have  refunded  In  this  suit. 
The  question,  then,  is,  were  these  taxes 
wrongfully  assessed? 

In  estimating  the  value  of  the  stock  for 
taxation,  the  value  of  the  real  estate  should 
have  been  deducted  as  directed  by  the  stat- 
ute. This  was  not  done,  and  the  taxes  paid 
by  the  stoclLhotders  included  taxes  on  the 
land.  Tbe  land  was  properly  assessed  to 
the  bank,  and  in  the  township  where  located, 
and  the  bank  paid  the  taxes.  These  taxes 
were  not  wrongfully  and  illegally  assessed. 
They  were  properly  assessed.  There  was 
double  taxation,  but  that  portion  which  was 
wrongful  and  illegal  was  what  the  stock- 
holders at  tbe  place  wbere  the  bank  is  lo- 
cated paid  on  the  land,  not  what  tbe  bank 
paid.  If  It  be  the  fact  that  the  land  was 
Included  in  the  valuation  of  tbe  capital  stock, 
and  the  stockholders  paid  taxes  upon  the 
basis  of  such  valuation,  then  the  amount  paid 
by  each  stockliolder  In  excess  of  what  his 
taxes  would  have  been  upon  a  valuation  ex- 
cluding the  real  estate  was  wrongfully  and 
Illegally  assessed.  But,  as  disclosed  by  this 
record,  the  only  taxes  sought  to  be  recovered 
were  properly  assessed.  The  land  was  tax- 
able as  such,  and  was  properly  assessed,  to 
the  bank  In  the  place  where  the  land  Is  lo- 
cated. If  a  wrong  was  done  it  was  the 
overvaluation  of  the  capital  stock,  and  not 
the  assessment  of  tbe  real  estate  as  such 
to  the  bank.  I.rf>ftln  v.  Bank.  85  Ind..  341. 
Judgment  reversed. 

(16  Ind.  App.  my 

TURK  T.  GARNAHAN  et  al. 

(Appellate  Court  of  Indiana.   Jane  21,  1900.1 

CONDmONAL  SALES-HECOVERY  0^  PRIC9- 
BLBCTION  OF  RBHEDIB8. 

1.  A  contract  of  sale  reservinc^  the  l^al  ti- 
tle to  the  property  In  vendor  until  the  larice  Is 
paid  is  vaud. 

2.  A  vendor  who  retains  the  legal  title  to 
property  sold  until  payment  of  the  purchase 
price,  witli  the  right  to  take  possession  on  de- 
fault in  payment,  cannot  sue  the  vendee  for  a 
balance  of  the  price  after  asserting  the  right 
to  disaffirm  the  contract  by  taking  possesion 
of  tlie  property. 

Appeal  from  circuit  cour^  Daviess  county; 
B.  L.  HongAtcoi,  Judge. 

Action  by  Magnus  J.  Gamahan  and  others 
against  John  Turk.  From  a  Judj^ent  for 
plalntllfs,  defendant  appeals.  Reversed. 

Gardiner  &  Gardiner,  tor  appellant  Wada- 
wortb  &  WUIIams.  for  appeUees. 

Wn^T,  J.  Appellant  purchased  of  appel* 
lees  certain  personal  property  under  an  agree- 
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ment  that  the  title  should  remain  In  them 
nntU  the  full  purchase  price  was  paid.  Notes 
were  executed  for  the  purchase  price,  and 
the  note  In  suit  was  given  In  lieu  of  the  orig- 
inal notes,  after  default  In  payment  had  heen 
made  and  upon  an  extension  of  time  being 
given.  The  complaint  avers  the  execution  of 
the  note,  that  It  Is  due  and  unpaid,  and  that 
a  reasonable  attorney's  fee  would  he  $10. 
The  note  sued  on  describes  the  property,  and 
contains  a  clause  that  the  title  to  the  prop- 
erty shall  remain  In  appellees  till  It  Is  paid 
for.  The  case  was  put  at  Issue  and  tried  hy 
the  court,  resulting  In  a  general  finding  and 
Judgment  for  appellees.  Appellant's  motion 
for  a  new  trial  was  overruled,  and  he  has 
assigned  error:  (1)  That  the  eomplaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and  (2)  that  the  court  erred  In 
overruling  the  motion  for  a  new  trial. 

Some  argument  Is  made  that  the  complaint 
does  not  state  a  cause  of  action,  but  we  are 
of  the  opinion  that  the  complaint  is  sufficient 
to  withstand  a  demurrer.  The  motion  for  a 
new  trial  was  based  upon  two  grounds,  viz.: 
First,  that  the  finding  Is  not  sustained  by 
sufficient  evidence;  and,  second,  that  it  is 
contrary  to  law.  Upon  all  material  ques- 
Hons  of  fact  the  evidence  Is  In  no  wise  con- 
flicting. The  evidence  shows  that  appellant 
executed  the  note  sued  on  In  payment  of  a 
buggy,  a  sewing  machine,  and  a  binder, 
which  he  agreed  to  purchase  of  appellees. 
The  property  was  purchased  at  different 
times,  and  separate  notes  were  executed,  all 
of  which  were  similar  to  the  one  sued  on, 
except  as  to  the  amounts  and  dates.  Ap|>el- 
lant  paid  upon  the  three  notes  about  $70,  and 
whm  they  matured  he  was  unable  to  pay  the 
balance  due.  Appellees  then  requested  him 
to  execute  a  new  note  for  the  amount  of  the 
balances  due  on  the  three  notes  first  execut- 
ed, and  he  agreed  to  do  so,  and  thereupon 
executed  the  note  in  suit.  Appellant  did  not 
ask  for  additional  time  in  which  to  pay  the 
first  three  notes,  but  told  appellees  that  be 
was  unable  to  pay  them.  After  the  note  In 
suit  matured,  appellees  sent  their  agent— one 
Vanee— to  collect  it,  and  appellant  Informed 
him  that  he  was  unable  to  pay  it  Vance 
then  told  him  that  he  would  have  to  take  pos- 
session ot  the  property  for  which  the  note 
was  given.  Before  this,  however,  the  binder 
described  In  the  note  had  been  sold  by  con- 
sent of  appellees  for  $16,  and  the  amount 
had  been  credited  on  the  note.  Before  the 
note  In  suit  matured,  appellant  had  ex- 
changed or  traded  the  buggy  dracribed  in  the 
note  for  another  buggy,  a  better  and  newer 
one,  upon  the  express  condition  that  ai^ellees 
should  not  object  to  the  exchange.  Appel- 
lant told  Vance  of  said  exchange,  and  offered 
to  go  and  get  the  buggy  he  purchased  of  ap- 
pellees, and  to  turn  it  over  to  them,  and 
Vance  informed  him  that  the  one  traded  for 
was  all  right,  and  would  do  Just  as  well. 
Vance  asked  appellant  to  execute  a  chattel 
m'—tgage  on  his  horses  to  secure  the  Ijtalance 


due  on  the  note,  which  he  refused  to  do. 
Vance  thereupon  took  the  huggy  and  sewing 
machine,  and  gave  a  receipt  therefor,  which 
stated  that  the  property  was  to  be  applied 
upon  the  note  In  suit.  Appellant  also  signed 
the  following  statement:  "This  Is  to  cer- 
tl^  that  John  Turk  has  turned  over  one 
Standard  sewing  machine,  one  Haydock  bug- 
gy, to  C.  Vance,  for  M.  J.  Camahan  &  Co.,  to 
be  applied  on  my  note  of  $129.00,  note  No. 
2,600;  also  secondhand  Milwaukee  binder. 
[Signed]  John  Turk."  Appellees  did  take 
possession  of  said  property,  and  never  re- 
turned or  offered  to  return  It  to  appellant. 
When  Vance  took  possession  of  the  buggy, 
he  removed  therefrom  the  name  plate  of  the 
makers,  and  told  appellant  that  appellees  had 
plenty  of  their  own  name  plates,  and  woold 
put  one  of  them  on.  Appellant  called  several 
times  on  appellees,  and  demanded  the  sur- 
render of  his  note,  and  was  refused.  At  one 
time  when  appellant  demanded  the  surrwi- 
der  of  the  note  one  of  the  appellees  asked 
him  how  they  should  sell  the  property,— 
whether  at  auction  or  at  private  sale, — and 
be  told  them  he  did  not  care.  Vance  testi- 
fied that  when  he  took  the  property  from  ap- 
pellant he  (appellant)  agreed  that  ap[>elleea 
should  take  the  property,  and  sell  it.  and  ap- 
ply the  proceeds  on  the  note;  but  on  cross- 
examination  he  admitted  that  the  agreement 
to  which  he  referred  was  the  one  In  writing, 
which  Is  above  copied  In  fall.  Upon  these 
facts  counsel  for  appellant  maintain  in  an 
able  brief  that  there  can  be  no  recoverr 
against  their  client  It  Is  Important  there- 
fore, to  clearly  nnderetand  the  legal  import 
of  the  contract  expressed  In  the  note,  and  the 
construction  that  courts  have  put  upon  such 
contracts. .  The  contract  sued  on  is  a  condi- 
tional one.  The  condition  is  that  the  title 
to  the  property  sold  as  described  In  the  note 
shall  remain  In  the  vendors  (appellees)  until 
the  purchase  money  is  fully  paid.  The  title 
to  the  property  never  passed  from  appellees, 
and  therefore  never  vested  In  appellant 
Contracts  of  this  character  have  long  been 
held  valid.  The  role  Is  so  familiar  that  fur- 
ther discussion  is  useless.  Dunbar  v.  Rawles, 
28  Ind.  225;  Bradshaw  v.  Warner,  54  Ind. 
58;  Payne  v.  June,  92  Ind.  252;  Coe  v.  John- 
son. 98  Ind.  418;  Sinker,  Davis  &  Oo.  v. 
Green,  113  Ind.  2M,  15  N.  E.  266;  Green  v. 
Sinker,  Davis  &  Co.,  135  Ind.  434,  35  N.  B. 
262.  Upon  default  of  the  vendee  to  pay  as 
provided  In  the  contract  the  vendor  has  two 
remedies:  (1)  He  niay  retake  the  property, 
which  Is  a  disaffirmance  of  the  sale;  or  (2) 
he  may  treat  the  sale  as  absolute,  and  bring 
an  action  for  the  price.  6  Am.  &  Shag.  Enc 
Law  (2d  Ed.)  p.  480:  McRea  v.  MerrUeld,  48 
Ark.  160,  2  S.  W.  780;  Manufacturing  Co.  v. 
Ewlng.  109  Cal.  353,  42  Pac.  435;  Crompton 
T.  Beach,  62  Conn.  25,  25  AtL  446.  18  L.  R. 
A.  187;  Fleury  v.  Tufts,  25  lU.  App.  101; 
George  v.  SwafCord,  75  Iowa,  491,  39  N.  W. 
804;  Mnnroe  v.  W^illlams,  35  S.  C.  572,  15 
S.  BL  279;  Beglater  Ca  r.  Cain  (Tex.  ^p.) 
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18  fL  W.  138;  Smltb  Barber  (Ind.  Sap.) 
a  N.  BL  1014;  Green  Sinker,  DaTli  &  Co* 
min;  Sinker,  Davis  &  Co.  t.  Green,  supra. 
Tbe  undisputed  facts  In  tbis  case  show  that 
appellees  elected  to  disaffirm  the  contract, 
and  took  possession  of  the  property  described 
In  the  note.  Having  asserted  their  right  to 
dlaafflrm  the  contract,  and  harlog  taken  pos- 
session of  tbe  property  under  such  disaffirm- 
ance, appellees  thereby  abandoned  their  right 
to  treat  the  sale  as  absolute,  and  sue  for  the 
price.  Tbe  lav  will  not  permit  a  vendor  of 
property,  who  retains  tbe  legal  title  In  him- 
self, to  take  possession  of  It  upon  default  of 
payment,  sell  or  otbnrwlse  dispose  ot  it, 
and  then  sue  the  voidee  for  the  balance  of 
the  purchase  price.  The  aothorlttes  are  nu- 
merous and  harmonious  upon  this  proposi- 
tion. Thomason  t.  Lewis,  lOS  Ala.  420,  15 
SoatlL  830;  McRea  r.  Merrlfleld.  supra> 
Parke  ft  Lacy  Co..  t.  White  River  Lumber 
Col,  101  Cal.  37,  8S  Pac.  442;  Manufacturing 
Co.  w.  Ewlng,  supra;  Crompton  t.  Beach,  su- 
pra; Bailey  t.  Hervey.  135  Maes.  172;  Button 
T.  Trader.  75  Mich.  205,  42  N.  W.  834;  John- 
Bon-Brlnkman  Commission  Co.  r.  Missouri 
Pac.  Ity.  Co.,  fi2  Mo.  App.  40S;  Heller  t.  E1- 
Uott.  44  N.  J.  Law.  467;  Id..  45  Xi.  J.  Law,  564; 
Morris  v.  Rexford,  18  N.  Y.  652;  Seanor  v. 
McLaughlin,  l(j5  Pa.  St.  150,  30  Atl.  717,  32 
L.  R.  A.  467;  Hluchman  t.  Railway  Co.,  14 
Wash.  349.  44  Pac.  8G7;  Bank  T.  Thomas,  69 
Tex.  237,*6  8.  W.  565;  Parllo  &  Orendorff  Co. 
T.  Harrell,  8  Tex.  CIt.  App.  308. 27  S.  W.  1084; 
Greeu  v.  Sinker,  Darls  &  Co.,  supra;  Sinker, 
Davis  &  Co.  7.  Green,  supra;  Sesrist  t.  Crab- 
tree,  131  U.  S.  287,  9  Sup.  Ct  287.  3  L  R.  A. 
125;  Hays  t.  Jordon  (Ga.)  11  S.  B.  833,  9 
H  R.  A.  873.  In  the  case  of  Green  t.  Sinker, 
Davis  &  Co.,  supra,  appellees  delivered  to 
appellant  certain  personal  property  under  an 
agreement  that  the  title  thereto  was  to  re- 
main In  appellees  until  it  should  be  paid  for. 
Appellant  paid  $100  In  cash,  and  executed 
three  notes  for  ?200,  raaturins  at  different 
dates.  All  of  the  three  notes  matured,  and 
appellant  only  paid  thereon  $40.  Api>eIIees 
were  pressing  appellant  for  payment,  and 
to  obtain  an  extension  of  time  in  which  to 
make  such  payment  It  was  agreed  that  appel- 
lant should  execute  a  note  of  $200,  secured  by 
chattel  mortgage  on  other  property,  to  b« 
held  as  additional  security  for  the  three  notes 
originally  executed;  and  that.  If  such  note 
should  be  paid,  such  payment  would  be  cred- 
ited npon  the  original  notes;  and  that  ss 
consideration  for  such  additional  security, 
appellees  would  extend  tbe  time  of  payment 
of  the  three  notes.  The  time  of  extension 
expired,  and  no  further  payments  were  made. 
Appellees  took  possesDlon  ot  the  property 
sold,  and  sought  to  collect  the  note  and  mort- 
gage given  as  collateral  security,  they  hav- 
ing surrendered  tbe  three  notes  representing 
tbe  onpald  purchase  price  of  the  property. 
It  was  held  that,  as  the  last  note  was  given 
as  collateral  security  for  the  purchase  money, 
appellees  could  not  dlaafflrm  the  Mtab  and 


enforce  collection  ot  nnpald  purchase  money. 
It  seems  useless  to  further  pursue  the  dls> 
cusslon.  When  appellees  took  possession  of 
the  property,  as  they  had  a  right  to  do  under 
the  contract,  they  exhausted  their  remedy, 
niey  ^ected  their  own  remedy,  and.  If  their 
election  was  unwise,  we  cannot  relieve  theoL 
Giving  the  evidence  the  nrost  ftvorable  con- 
struction that  can  be  put  upon  It.  it  wholly 
falls  to  sustain  the  Andlog  and  Judgment  It 
follows,  therefore,  that  tbe  finding  Is  not 
sustained  by  sufficient  evidence,  and  Is  con- 
trary to  law.  The  Judgment  Is  reversed,  and 
the  trial  court  Is  directed  t»  gnuit  appellBOt 
a  new  trUL 

(2S  Ind.  App.  608) 

ATKIXSON  V.  VAKaLBAVH.1 

(App^ate  Court  of  Indiana.   June  22,  1000.) 

HAUCIOUS  PROSECUTION  —  VERDICT  —  OOK- 
FLICTINO  BVIUBN'CB  —  APPEAL  —  DBPBND- 
ANT-S  PECUNIARY  CONDITION-^NSULTINQ 
AN  ATTORNEY— EVIDENCE— AD  MISS  I BIUTY— 
FACTS  CONSTITUTING  PHOPEK  CAUSE. 

1.  A  verdict  on  conflietiitg  evidence  will  .not 
be  disturbed  on  appeal 

2.  In  an  action  to  recover  for  n  malldous 

prosecution,  ft  is  proper  to  admit  evideuce  of 
tbe  value  and  extent  of  defendant's  property, 
as  bearing  on  the  amoant  of  punitive  damages 
which  may  be  awarded. 

3.  In  aa  action  for  malicious  prosecution, 
where  defendSDt  relies  on  having  consulted  an 
attorney  before  prosecuting  to  oeeative  tbe  idea 
of  malice,  evidence  that  the  person  whom  he 
consulted  bad  no  sign  displayed  as  an  attorney 
la  admissibie  in  rebuttal. 

4.  Id  an  action  for  malldous  proHecntlon.  It 
is  proper  to  Instruct  that  the  fact  that  defend- 
ant consulted  an  attorney  before  prosecuUug  is 
not  a  complete  defense,  out  merely  evidence  to 
rebut  malice  and  want  of  proper  cause. 

6.  In  an  action  for  malicious  prosecution.  It 
is  within  tbe  scope  of  the  court  s  fuuctions  to 
instruct  that  certain  facts,  tboiiF;b  proveu, 
would  not  constitute  proper  cause,  tlie  question 
as  to  what  would  and  what  would  not  consti- 
tute that  defense  being  one  of  law. 

Appeal  from  circuit  court,  Newton  cotmty; 
James  T,  Saunderson,  Special  Judge. 

Action  by  Joseph  Atkinson  against  James 
O.  Yancleave.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

Fraser  &  Isham,  William  Curomlnga.  ani 
William  C.  Donocli.  for  appellant  Davidson 
^  Boulds,  tor  appellee. 

HGXLEY,  J.  TblB  was  an  action  for  dam- 
ages growing  out  of  the  alleged  malicious 
prosecution  of  appellee  by  appellant  Appellee 
recovered  Judgment  in  the  lower  court  for 
$1,500.  The  only  error  assigned  to  this  court 
arises  upon  the  action  of  the  lower  court  in 
overruling  appellant's  motion  for  a  new  trial. 
Counsel  for  appellee  have  not  favored  us  with 
a  brief.  It  Is  urged  by  counsel  for  appellant 
that  tbe  verdict  of  tbe  Jury  Is  not  sustained 
by  sufficient  evidence.  T^e  evidence  is  coik- 
fllctlng  upon  all  tbe  essential  questions  In 
Issne.  Much  evidence  was  Introduced  by 
both  parties  to  this  action,  and  upon  tbs  evi- 
dence submitted  we  must  regud  the  goertlona 

*B«liMrlni  danisd. 
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vbldi  were  wllUn  dw  prorlnee  of  tbn  jnir 
M  correctiLy  decided. 

It  Is  next  insisted  by  covniet  for  appellant 
that  ttae  lower  court  erred  In  permitting  cer- 
tain evidence  to  ^  to  tbe  Jury  as  to  the  value 
and  extent  of  tbe  property  of  the  appellant. 
It  Is  true  that  the  courts  of  this  country  are 
not  uniform  In  tbelr  dedslons  upon  this  sub- 
ject. Perhaps  we  might  say  that  the  weight 
of  authority  Is  with  the  appellant  But  the 
question  seems  to  be  settled  by  tlie  courts  of 
this  state  In  favor  of  permitting  evidence  as 
to  the  value  and  extent  of  the  property  of  a 
defendant  in  a  caae  of  this  Und.  It  has  been 
repeatedly  held  that  in  suits  for  damages, 
where  the  wrongdoer  Is  not  amenable  to  the 
penal  laws  of  the  state,  it  la  within  the  dis- 
cretion (tf  the  Jury  to  award  damages  by  way 
of  punishment  In  addition  to  the  comitensa* 
turn  for  the  Injurlee  sustained.  This  Is  an 
action  of  tJiat  character.  It  is  an  action  for 
tbe  recovery  at  damages  growing  out  of  a 
malldoua  tort  The  exact  question  was 
before  this  court  in  the  case  of  Sexson  t. 
Hooyer,  1  Ind.  App.  65.  27  N.  B.  105.  Also 
see  Lytton  v.  Balrd,  05  Ind.  S49;  Farman  v. 
lAuman.  78  Ind.  568;  Meyer  v.  Bohlflng,  44 
Ind.  288;  Tabet  r.  Hutson.  5  Ind.  322;  John- 
son T.  Smith,  01  afe.  563;  Winn  v.  Peckham, 
42  Wis.  492;  Whitfield  v.  Westbrook.  40  Miss. 
8U;  Coleman  v.  Allen,  79  Ga.  637,  6  B.B.  204; 
Abb.  rnrlal  Ev.  p.  664. 

It  is  also  complained  that  the  court  permit- 
ted evidence  as  to  whether  there  was  a  busi- 
ness fll^  or  advertisement  as  a  lawyer  or 
attorney  nt  law  at  the  oflSce  of  Newton 
Sleeper.  Tbe  witness  Sle^r  was  the  attor- 
ney to  whom  appellant  went  for  advice  as  to 
whether  or  not  he  should  begin  the  criminal 
action  against  tlie  appellee,  out  of  which  grew 
the  present  suit  We  cannot  understand  how 
this  evidence  could  have  harmed  appellant 
Nor  do  coonael  In  any  way  attempt  to  show 
bow  the  same  could  have  resulted  in  harming 
the  appellant  It  has  been  held  In  this  state 
that  It  1>  not  competent  to. show  that  in  tbe 
Institution  of  a  prosecution  the  defendant 
acted  upon  the  advice  at  a  penon  not  an 
attorney  or  counselor  at  law  for  tbe  purpose 
of  disproving  malice.  It  seems  to  us  that 
evidence  which  tended  to  prove  In  any  man- 
ner that  the  witness  did  not  hold  himself  out 
to  the  public  as  a  lawyer  would  be  competent 
as  tending  to  show  that  the  defendant  acted 
jsgaa  the  advice  of  one  who  was  not  a  lawyer. 

It  is  next  insisted  Iqr  counsel  for  appellant 
that  the  court  orred  in  Instmctlng  the  Jury  as 
follows:  *The  mere  fact  that  a  party  pro- 
cures and  acts  upon  Uie  advice  of  an  attorney 
so  obtained  does  not  of  itoelf,  exempt  him 
from  UablUty,  or  afford  absolute  JnstlAcati<m 
ct  the-  prosecution.  It  Is  merely  competent 
evidence  to  rebut  malice  and  want  of  probable 
cause."  We  think  this  instruction  states  the 
law.  It  has  always  been  held  In  this  state 
that  in  actions  for  malicious  prosecution  the 
defendant  may  prove  that  before  he  began  the 
prosecution  he  made  a  full  and  fair  presenta- 


tUm  of  the  facta  of  the  case  to  an  attomer  at 
law,  who  advised  a  prosecutlwi.  The  advice 
must  be  sought  in  good  faith  and  for  an  h<»i- 
est  purpose.  I^^tton  t.  Baird.  upra;  Aldrldge- 
V.  Churchill.  28  Ind.  62;  Paddock  v.  Watts, 
U6  Ind.  146, 18  N.  E.  6ia  But  the  fact  that 
the  defendant  bef<nre  the  Institution  of  the 
prosecution  stated  the  fhcta  to  counsel,  and 
sought  his  advice,  la  not  conclusive  evidence 
that  he  aeted  without  malice,  or  that  probable 
caxke  existed.  Lytton  v.  Balrd,  supm. 

Counsel  for  lytpellant  complain  In  a  gemnl 
■wtij  of  the  other  instructlona  given  the  Jury. 
Tbe  instructions  complained  of  cover  25  pages 
of  the  transcript  In  one  Instance  only  do 
counsel  assign  a  rea««  or  dte  authorities  to 
show  that  cnt^  iastmctlonfl  do  not  state  the 
law.  It  is  Insisted  that  the  court  erred  hk 
Inatructhig  the  Jury  that  certain  facta,  as  a 
matter  of  law,  were  or  were  not  sufficient  to- 
cfmatitnte  pmltable  caua&  TtM  facte  bdng 
oontrorerted,  it  waa  the  dnty  of  tbe  court  to- 
Inform  l^e  Jury  wbat  was  necessary  to  ctm- 
stltute  probaUe  cause,  and  It  could  not  be 
error  for  the  court  to  Inform  the  Jury  that 
certain  facts,  if  proves,  would  not  ctmatltate 
Iffobable^cause.  The  court,  having  the  rigbt 
to  dedde  what  Is  probable  caosCb  would 
certainly  have  the  ilf^t  to  dedde  -wbBt  Is  not 
probable  cause.  Upon  this  question  we  dte 
Pramaylvanla  Go.  Weddle,  100  Ind.  138; 
CottieU  V.  CottreU,  126  Ind.  181,  25 1^  B.  905; 
Taylor  v.  Ballway  Co.,  18  Ind.  App.  692.  48  N. 
B.  1044;  Bicycle  Co.  v.  WllUSk  18-  Ind.  App. 

48  N.  E.  64a  We  lutve  given  the  ques- 
tions presented  careful  conaIderatlon»  and  find 
no  error.  Judgment  afflrmed. 

WILBT,  J.,  took  no  part 


CB  Ind.  Am.  167) 
BOTD  V.  BBAZIL  BLOCE-OOAL  CO. 

(Appellate  Ooart  of  Indiana.    Jane  2%  1900.) 

DBA.TH— MINERS— PARTY  BNTITLBD  TO  MAIN- 
TAIN ACTION. 

Under  Bums'  Rev.  SL  18M,  {  7473,  pr&- 
vldlng  that  for  tbe  death  of  a  penon  kUled  by 
reason  of  the  violation  of  the  act  reqolriiw 
mine  owners  to  furnish  timbers  for  making  safe 
the  place  wherein  minei's  are  to  work,  a  right 
of  action  againat  tbe  mine  owner  Bhall  accrue 
to  the  widow,  children,  or  adopted  children,  ve 
to  the  parents  or  parent  or  to  any  oth«  pei^ 
son  or  persons  who  were  before  anch  Ion  of 
life  dependent  for  support  on  the  person  or 
persons  killed,  for  damages  anstained  by  rea- 
son of  such  loss  of  life,  the  personal  rep- 
reaentatire  of  a  person  killed  by  reason  of  the 
failure  of  a  mine  owner  to  comply  with  tbe 
provisions  of  the  act  cannot  maintain  an  afr 
tion  therefor. 
Elniley,  J.,  dlssentiiv. 

Motion  Hor  rehearing  denied,  and  oidnloa 
modified. 

For  former  opinion,  see  00  N.  B.  868. 

COMSTOGE.  J.  This  cause  waa  transfv- 
red  to  the  supreme  court  for  the  reason  tbat 
counsel  claimed  that  a  constltntiottal  qoes- 
tlon  was  involved.  The  supreme  court  w 
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dered,  Its  re  tarn  to  this  court  upon  the 
ground  that  no  conBtitntlonal  qnestlon  was 
properly  presented.  This  action  Js  prosecut- 
ed by  the  appellant,  John  Boyd,  as  adminis- 
trator of  the  estate  of  John  W.  Elliott,  de- 
ceoBed.  nnder  section  2^,  Burns'  Rev.  St 
IS^  to  recover  damages,  for  the  l>enefll  of 
Elliott's  children,  on  account  of  a  personal 
Injury  sustained  In  a  coal  mine,  which  re- 
sulted in  his  death.  The  complaint  consists 
of  three  paragraphs.  The  court  sustained  a 
demurrer  to  each  paragraph  of  the  com- 
plaint, and  rendered  Judgment  against  plain- 
tiff for  costs.  This  ruling  of  the  court  is 
assigned  as  error.  The  first  paragraph  of 
the  complaint  Is  based  upon  sections  7466, 
7473.  Bums'  Rer.  St.  1894.  Section  7466  pro- 
vides "that  the  owner,  agent,  operator  or 
lessee  of  any  coal  mine  In  this  state  shall 
keep  a  sufficient  supply  of  timber  at  the 
mine,  and  the  owner,  operator,  agent  or 
lessee  shall  deliver  all  props,  cape  and  tim- 
bers (of  proper  length)  to  the  rooms  of  the 
workmen  when  needed  and  required,  so  that 
the  workmen'  may,  at  all  times,  be  able  to 
properly  secure  the  workings  from  caving 
In."  Section  7473,  supra,  provides  "that  for 
any  Injury  to  person  or  property  occasioned 
by  any  violation  of  this  act,  or  any  willful 
failure  to  comply  with  any  of  its  provisions, 
a  right  of  action  against  the  owner,  oper- 
ator, agent  or  lessee  shall  accme  to  the  par- 
ty Injured  for  the  direct  injury  sustained 
thereby,"  etc.  This  paragraph  of  the  com- 
plaint alleges.  In  substance,  that  at  the  time 
of  the  injury  complained  of,  and  for  a  long 
time  prior  tbereto,  the  appellee  was  a  corpo- 
ration organized  under  the  laws  of  the  state 
for  mining  purposes,  and  was  engaged  in 
mining  coal  In  Clay  coimty,  employing  in 
the  mine  where  the  deceased  received  his 
fatal  Injury  more  than  100  men;  that  the 
deceased  was  In  Its  employ  as  a  coal  miner, 
as  its  servant,  by  reason  of  which  It  was  th^ 
doty  of  the  appellee  to  use  reasonable  dili- 
gence to  furnish  him  a  safe  place  in  which 
to  work,  and  to  that  end  It  became  and  was 
the  duty  of  the  appellee  to  keep  a  safficleot 
supply  of  timber  at  sold  mine,  and  to  deliver 
at  the  room  In  said  mine  where  said  Elliott 
was  engaged  in  mining  coal  all  props,  caps, 
and  timber  of  proper  length  needed  and  re- 
quired by  blm  in  properly  securing  his  work- 
Ing  place  In  said  room  from  caving  In  and 
crushing  him;  that  the  appellee  wholly  neg- 
lected and  felled  to  perform  and  discharge 
its  duty  In  that  behalf,  but,  on  the  contrary, 
willfully,  carelessly,  and  negligently  omit- 
ted and  refused  to  deliver  at  the  room  and 
working  place  where  the  said  Elliott  was  at 
the  date  aforesaid  engaged  in  mining  coal 
all  props,  caps,  and  timbers,  of  proper 
length,  needed  by  him,  so  as  to  enable  blm 
to  properly  secure  his  working  place  from 
caving  In.  or  to  deliver  to  him  any  timber 
whatever,  although  often  requested  so  to  do; 
that  on  the  12tb  day  of  January.  1886^  by 
reaaon  of  the  fact  that  the  toot  of  the  room 
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and  working  place  where  said  Elliott  was 
engaged  In  mining  coal  was  not  properly 
secured  by  timbers,  by  reason  of  the  negli- 
gence of  the  appellee  to  furnish  timbers  for 
that  purpose,  the  same  caved  in,  and  fell 
upon  and  crushed  the  said  Elliott,  without 
any  fault  or  negligence  on  his  part,  so  that 
he  soon  thereafter  died;  that  If  the  appellee 
had  not  negligently  and  carelessly  omitted 
and  reflused  to  furnish  and  deliver  to  the 
said  Elliott,  at  hia  room  and  working  place, 
the  timber  necessary  for  that  purpose,  and 
had  performed  ■  Its  duty  In  that  behalf,  the 
said  EUlott  could  and  would  have  secured 
the  roof  of  said  room  and  working  place, 
and  said  Injury  would  not  have  occurred; 
that  at  the  time  of  said  Injury  the  said  El- 
liott was  in  the  exercise  of  due  care  and 
caution,  and  but  a  few  minutes  prior  to  his 
death  had  carefully  examined  said  roof,  and 
was  wbolly  unable  to  find  or  detect  any  de- 
fect therein,  and  had  no  knowledge  what- 
ever of  the  defect  which  caused  the  same 
to  cave  in  and  crush  him,  and  was  wholly 
ignorant  of  the  danger  In  which  he  was  pla- 
ced, said  defect  being  latent,  and  not  dis- 
coverable by  the  usual  and  ordinary  tests, 
but  that  said  roof  would  and  could  have 
been  secured  against  the  possibility  of  cav- 
ing in  and  crushing  the  deceased,  but  for 
the  negllgeuce  of  the  appellee  as  stated 
herein;  that  without  said  props,  caps,  and 
timbers  so  required  to  be  furnished  by  the 
appellee,  the  working  place  of  the  said  El- 
liott was  unsafe  and  dangerous,  which  fact 
was  known  to  the  appellee,  or  by  the  use 
of  ordinary  care  and  diligence  might  Iiave 
been  known  to  It,  and  was  unknown  to  the 
said  Elliott;  that  at  the  time  of  his  death 
the  said  Elliott  left  surviving  him,  as  bis 
only  heirs  at  law,  certain  minor  children, 
whose  names  are  set  out  In  the  complaint 
Tbe  second  paragraph  of  the  complaint  la 
based  upon  sections  7472,  7478,  Bums*  Rev. 
St  1894.  We  have  already  set  out  so  much 
of  section  7473  as  Is  necessary  to  the  qnes- 
tion  here  presented.  Section  7472  Is  as  fol- 
lows: "That  tbe  mining  boss  shall  visit  and 
examine  every  working  place  In  the  mine 
at  least  every  alternate  day,  while  the  min- 
ers of  such  place  are,  or  should  be  at  work, 
and  shall  examine  and  see  that  each  and 
every  working  place  Is  properly  secured  by 
props  or  timber,  and  that  safety  In  all  cases 
is  assured;  and  when  found  unsafe  he  shall 
order  and  direct  that  no  person  shall  be  per- 
mitted in  an  unsafe  place,  unless  it  be  for 
the  purpose  of  making  It  safe.  He  shall 
see  that  a  sufficient  supply  of  props,  caps 
and  timber  are  always  on  hand  at  the  min- 
ers' working  places.  •  •  ♦"  In  additltm 
to  the  allegations  contained  In  the  first  para- 
graph of  the  complaint  H  Is  alleged  In  the 
second  paragraph  that  It  became  and  was 
the  duty  of  the  appellee  to  visit  and  exam- 
ine, by  Its  mining  boss,  every  working  place 
In  Its  mine  at  least  every  alt«nate  day 
while  miners  employed  therein  were  or 
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shoald  be  at  work,  and  to  examine  and  see 
that  each  and  every  working  place  therein 
was  properly  secured  by  props  or  timbers, 
and  that  the  safety  was  In  all  respects  as- 
sured, and  when  any  of  said  places  were 
found  to  be  unsafe  It  was  its  duty  to  order 
and  direct  that  no  person  should  be  permit- 
ted  In  sucb  place,  unless  for  the  purpose 
of  making  it  safe;  that  It  was  its  further 
duty  to  see  that  a  sufficient  supply  of  props, 
caps,  and  timber  was  always  on  hand  at  the 
miners'  working  places.  These  allegations 
are  followed  by  the  usual  allegations  of  neg- 
lect to  perform  the  duty,  substantially  as 
found  In  the  first  paragraph.  The  third 
paragraph  Is  drawn  upon  the  theory  that  ap- 
pellee purposely,  wlUtulIy,  and  Intentional- 
ly violated  the  proTislons  of  the  mining  stat- 
utes, and  for  that  reason  It  Is  liable  to  ap- 
pellant on  account  of  the  Injury  to  hia  de- 
cedent occasioned  thereby,  without  refer- 
to  any  question  of  negligence  on  his 

part 

The  first  question  to  be  determined  In 
this  appeal  Is  whether,  under  the  statute,  the 
personal  representative  of  the  deceased  has 
any  right  of  action.  Counsel  for  appellee 
Insist  that  be  has  not  and  for  that  reason, 
If  for  no  other,  the  demurrer  was  by  the 
lower  court  properly  sustained  to  each  para- 
graph of  the  complaint.  The  question  Is 
properly  raised  by  the  demurrer  for  want 
of  facts.  Pence  v.  Aughe,  101  Ind.  317;  Par- 
ris  V.  Jones.  112  Ind.  498,  14  N.  E.  484;  Wil- 
son T.  Galey,  103  Ind.  257,  2  N.  B.  73G,  Sec- 
tion 7473,  Burns'  Rev.  St.  1894  (section  5480n, 
Horner's  Rev.  St  1897),  being  section  13  of 
the  act  of  1891,  under  which  appellant  has 
brought  tbls  action,  provides  "that  for  any 
Injury  to  a  person  or  persons  or  property  oc- 
casioned by  any  violation  of  tbls  act  or  any 
willful  failure  to  comply  with  any  of  its  pro- 
visions, a  right  of  action  against  the  owner, 
operator,  agent  or  lessor  shall  accrue  to  the 
party  Injured  for  the  direct  injury  sustained 
thereby;  and  in  case  of  loss  of  life  by  reason 
of  such  violation,  a  right  of  action  shall  ac- 
crue to  the  widow,  children  or  adopted  chil- 
dren or  to  the  parents  or  parent  or  to  any 
other  person  or  persons  who  were  before 
such  loss  of  life  dependent  for  support  on 
the  person  or  persons  so  killed  for  like  re- 
covery for  damages  for  the  injury  sustained 
by  reason  of  such  loss  of  life  or  lives."  The 
language  of  this  section  clearly  glVes  the 
right  of  action  to  certain  parties  named.  In 
Board  V.  Davis,  136  Ind.  522.  36  N.  E.  147, 
the  supreme  court  say  as  to  the  Interpreta- 
tion of  statutes:  "First  of  all.  •  •  •  If 
the  words  are  free  from  ambiguity  and 
doubt  and  express  plainly,  clearly,  and  dis- 
tinctly the  sense  of  the  framers  of  the  instru- 
ment there  Is  no  occasion  to  resort  to  other 
means  of  Interpretation.  It  la  not  allow- 
able to  interpret  what  has  no  need  of  Inter- 
pretation. The  statute  Itself  furnishes  the 
best  means  of  Its  own  exposition."  Under 
our  statute  nnleas  otherwise  provided,  all 


suits  must  be  brought  In  the  name  of  the 
real  party  In  interest   The  estate  of  the  de- 
ceased can  have  no  interest  In  the  provision 
made  by  the  statute.   It  is  not  a  claim  due 
the  estate.    The  right  of  action  is  given  the 
widow,  and  it  Is  not  vested  in  any  other 
than  the  beneficiaries  therein  named.  When 
a  new  right  or  proceeding  la  created  by  stat- 
ute, and  a  mode  prescribed  for  enforcing  It 
that  mode  must  be  pursued,  to  the  exclusion 
of  all  others.   Storms  v.  Stevens,  104  Ind. 
46,  8  N.  B.  401.   In  Martin  v.  West  ^  Ind. 
fSSl.  the  plaintiff  claimed  a  right  of  action 
under  section  16  of  an  act  approved  March 
4,  1^,  entitled  "An  act  to  regulate  the  re- 
tailing of  spirituous  liquors,"  etc.   The  act 
provided  that  no  person  should  be  permitted 
to  retail  spirituous  liquors  until  giving  bond 
conditioned  for  the  keeping  of  an  orderly 
house,  and  for  the  payment  of  fines,  penal- 
ties, and  damages  that  might  be  Incurred 
under  the  provisions  of  the  act    Section  10 
gave  a  right  of  action  to  any  wife,  child, 
parent  guardian,  employer,  or  other  person 
who  should  be  Injured  In  person  or  property 
or  means  of  support  by  any  Intoxicated  per- 
son, or  in  consequence  of  the  Intoxlcatloa 
of  any  person.  In  his  own  or  her  own  name, 
"against  any  person  and  his  sureties  on  the 
bond  aforesaid  who  shall  by  retailing  aplrit- 
uous  liquors  have  caused  the  intoxication  of 
said  person  for  all  damages  sustained.**  The 
court  held  that  the  statute  pointed  out  the 
rule  of  proceeding,  namely,  by  suit  on  the 
bond,  and  that  the  complaint  was  therefore 
defective.    Section  14  of  the  act  of  the  gen- 
eral assembly  of  Illinois  upon  the  subject  of 
miners,  entitled  "An  act  to  provide-  for  the 
health  and  safety  of  persons  employed  In 
coal  mines,"  approved  March  27,  1872  (Rev, 
St  1874,  p.  704),  is  In  substantially  the  lan- 
guage of  section  13  of  the  act  under  consid- 
eration.  The  right  of  action  In  case  of  the 
death  of  the  husband,  occasioned  by  the 
willful  violation  of  the  act  Is  In  the  wido^. 
etc.   The  general  act  of  Illinois  for  wrong 
ful  injuries  resulting  in  death  Is  In  the  per 
sonal  representative.   In  the  case  of  Coa: 
Co.  V.  Taylor,  81  111.  592,  which  was  an  ac- 
tion brought  under  said  act  appellee,  in  the 
commencement  of  the  action,  sued  as  admin- 
istratrix of  the  estate  of  the  decedent  who 
was  her  husband.   Subsequently,  on  motion, 
the  couii  allowed  the  summons  and  declara- 
tion to  be  amended  so  that  the  action  might 
proceed  In  the  name  of  appellee  as  widow  of 
the  decedent   This  amendment  was  assign- 
ed as  error.   In  passing  upon  the  questioD 
the  supreme  court  said:  "We  are  satisfied 
that  the  widow  was  the  proper  person  to 
bring  the  action.   The  fourteenth  section  ot 
the  act  expressly  authorizes  her  to  bring  the 
suit   Chapter  70,  entitled  'Injuries'  (Bev. 
St  1874,  p.  582),  which  authorizes  an  action 
In  the  name  of  the  personal  representative, 
did  not  repeal  the  fourteenth  section  of  the 
act  entitled  'Mines.'    The  former  act  Is  gen- 
eral, while  this  act  In  relation  to  miners 
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may  be  regarded  aa  special;  and  the  latter 
must  control  as  to  all  cases  specially  enumer- 
ated In  the  act  Itself,  while  the  other  act, 
being  general,  would  embrace  all  other 
cases."  See,  also,  McCorniack  r.  Railroad 
Co.,  9  iDd.  283;  1  Walt,  Act  &  Def.  p.  42; 
RTan  T.  Kay,  105  Ind.  101,  4  N.  E.  214;  Bart- 
lett  T.  Manor  and.  Sup.)  45  N.  B.  1060;  Fish- 
er T.  TuUer,  122  Ind.  31,  23  K.  E.  523;  Glbbs 
T.  City  of  Hannibal,  82  Mo.  143;  McNamara 
T.  Slavens,  76  Mo.  330;  Splva  v.  Mining  Co., 
SS  Mo.  72;  Shepard  t.  Railway  Co.,  S  Mo. 
App.  553.  We  think  the  right  of  action  ta 
limited  to  the  beoeflclarles  named  In  the  act, 
and  for  this  reason  the  Judgment  of  the 
lover  court  must  be  affirmed.  The  condn- 
slon  reached  renders  It  unnecessary  to  pass 
upon  the  other  alleged  errors. 

HENLEY,  J.  I  desire  at  tlUs  time  to  dls* 
sent  from  the  conclusion  reached  by  the  ma- 
jority of  the  court,  and  express  the  opinion 
that  the  act  under  vhlcb  this  action  was 
brought  is  nnconstttutional  for  other  reasons 
than  those  advanced  by  counsel  for  appel- 
lee  in  the  case  of  Coal  Co.  t.  Fartenhelmer 
(Ind.  Sup.)  65  N.  E.  761. 


nCS  V.  T.  S42) 

In  re  HU>TER. 
(Court  of  Appeals  of  New  York.   June  22, 

1900.) 

STREETS— DEDICATION  — TENDER  —  BVIDBNCH 
—ACCEPTANCE— CITY  ORDINANCE 
—REVOCATION, 

1.  Plaintiff's  husband  made  a  map  of  his 
property,  showing  sd  0[>en  Bpace,  06  feet  wide, 
running  through  it  at  right  angles  to  a  street 
This  space  was  fenced  as  a  street,  and  waa  so 
used  for  several  years  by  pedestriana  and  tc- 
hicles.  Plaintiff's  husband  conveyed  a  lot, 
designating  this  space  as  B.  street,  and  no  tax* 
ea  were  assessed  thereon.  Held  to  constitute 
a  valid  dedication  of  such  space  to  the  public 
for  a  street 

Z  Where  there  has  been  a  tender  of  dedica- 
tion of  a  street  an  ordinance  of  the  city  coun- 
cil, approved  during  the  continuance  of  such 
tender,  directing  the  construction  of  a  sewer 
throngh  such  street  calling  it  a  "street"  by 
the  name  It  was  known  by,  and  treating  it  as 
a  street,  the  same  as  other  public  streets,  is 
an  acceptance  of  the  dedication  of  such  street 
as  a  public  highway. 

3.  Where  the  tender  of  dedication  of  a  street 
aa  a  public  highway  has  been  accepted  by  the 
city  authorities,  the  tender  cannot  afterwards 
he  revoked;  and  the  erection  of  a  fence  across 
the  street  by  the  owner  Is  not  a  revocation,  but 
simply  a  trespass. 

Appeal  from  aupreme  court,  appellate  di- 
vision. Third  department 

Application  by  Margaret  Hunter  to  vacate 
an  assessment  for  street  Improvement 
From  an  order  of  the  appellate  division  (62 
N.  Y.  Snpp.  IGfft  reversing  an  order  denying 
the  application,  defendant  appeals.  Re- 
versed. 

Daring  the  year  1898  the  dly  of  Albany 
constructed  a  sewer,  and  assessed  a  portlra 
of  the  expense  upon  premises  owned  by 
Margaret  A.  Hunter,  who  Instituted  this 
proceeding  to  aet  the  assessment  aside  upon 


the  ground  that  one  of  the  streets,  so  call- 
ed, through  which  the  sewer  passed,  was 
not  a  public  highway,  but  her  private  prop- 
erty. Both  parties  conceded  that  unless 
the  strip  of  land  called  "Rawson  Street" 
was  a  public  street  the  construction  of  the 
sewer  therein  was  nnautborized,  and  the  as- 
sessment unwarranted.  The  facts,  as  stat- 
ed by  the  special  term,  are  substantially  as 
follows:  "The  premises  In  dispute,  togeth- 
er with  considerable  surrounding  property, 
were  purchased  in  1861  by  Andrew  R.  Hun- 
ter, the  hnsband  of  the  petitioner,  who  died 
In  1898.  In  1873  be  caused  a  map  of  his 
property  to  be  made,  which  waa  fUed  In  the 
^county  clerk's  office  In  1877.  This  map 
shows  a  street  called  'Rawson  Street,'  70 
feet  In  width,  leading  from  Central  avenue 
northerly  to  lands  of  the  New  York  Central 
Railroad  Company,  crossing  streets  indicat- 
ed upon  the  map  aa  Hunter  avenue,  Second 
Btreet.  ThtxA  street,  and  Lamber  street;  the 
latter  street  being  now  known  as  'Livingston 
Arrame.*  The  evidence  abowa  that  after  the 
making  of  this  map  Mr.  Hunter  conv^ed  sev- 
eral lota,  described  with  reference  to  the 
mai^  and  with  reference  to  Rawson  street 
aa  there  laid  down.  In  187B  the  city  pur- 
chased from  Mr.  Hunter  a  considerable  tract 
of  land  for  a  public  reservoir,  and  upon  the 
construction  of  Uie  reservoir  the  j^rtlon  of 
Rawson  street,  aa  Indicated  upon  the  map, 
lying  between  Hunter  avenue  and  Third 
street  was  dosed;  leaving  however,  those 
portions  of  Rawson  street  shown  upon  the 
map  between  Central  and  Hunter  avenues, 
and  between  Third  and  Lumber  streets,  the 
same  aa  before.  It  also  appears  that  from 
1875  to  1880  the  asseesors  of  the  dty  made 
their  assessments  of  the  property  of  Mr. 
Hunter  on  Rawson  street  with  reference  to 
the  lots  and  to  that  street  aa  laid  down  upon 
the  map,  and  that  daring  those  years  he 
waa  not  assessed  and  did  not  pay  any  tax 
upon  the  lands  designated  as  Rawson  street 
thereon.  In  July,  1889,  Mr.  Hunter  caused 
a  new  map  of  a  portion  of  his  property  to 
be  made,  showing  an  open  way,  66  feet  In 
width,  leading  from  Third  street  to  Liv- 
ingston avenue,  bat  not  designated  thereon 
as  a  street  or  by  any  name,  bnt  showing 
this  way  as  leading  at  right  angles  from 
Livingston  avenue.  Instead  of  from  Third 
street  as  Rawson  street  had  been  Indicated 
upon  the  map  of  1S73.  The  southerly  end 
of  this  open  way  at  Third  street  upon  the 
map  of  1880  was  very  nearly  In  the  same 
place  as  was  Rawson  street  upon  the  map 
of  18T3,  at  that  location;  but  the  northerly 
end  of  this  open  way,  at  Livingston  avenue, 
was  carried  a  little  more  than  Its  width  fnr^ 
thcr  west  than  the  place  Indicated  as  'Raw- 
son  Street*  on  the  map  of  1673.  There  Is  no 
proof  that  the  map  of  1889  was  ever  filed  In 
the  county  clerk's  office,  but  the  testimony 
shows  that  subsequent  to  its  date,  and  down 
to  the  death  of  Mr.  Hunter,  the  assessments 
of  this  property  were  changed  to  iwrrespond 
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with  the  new  map.  and  that  be  paid  bis  aa- 
raaments  so  made.  •  •  *  These  chan- 
ged anessments  did  not  Include,  and  Mr. 
Hunter  did  not  thereaftor  pay,  any  tax  up- 
on the  ojfea  way  ox  street  shown  upon  flie 
map  of  188a  Since  Mr.  Hunter's  death  the 
assessmenta  have  contlnaed  In  the  same 
way  against  the  petitioner,  and  she  has  re- 
celred  a  like  exemption  of  tills  open  way 
from  taxation.  In  1800  Mr,  Hunter  and  his 
wife  oonTeyed  the  ItA  on  southwesterly  cor- 
ner of  UTlngston  avenue  and  this  open  way, 
as  appearing  upon  the  map  of  1869,  and  one- 
half  of  the  lot  next  adjoining  thereto  on  the 
south,  as.  shown  on  such  map.  to  Robert 
Bums,  and  described  such  premises  as  bfr* 
Ittg  bounded  *east  by  the  west  line  of  Baw- 
son  street'  «  •  *  The  evidence  shows 
the  me  of  the  open  way.  Indicated  upon  the 
map  of  1889,  by  pedestrians  and  vehicles  as 
a  public  street  for  from  ten  to  fifteen  years 
past,  during  which  time  It  has  been  fenced 
upon  each  side  along  lines  corresponding 
with  those  appearing  upon  the  map.  Dur- 
ing this  time  It  has  been  open  to,  and  In  fact 
used  very  largely  by,  the  public  in  paesii^ 
between  Third  street  and  Livingston  ave- 
nue, and  has  furnished  the  only  avenue 
communicating  with  those  streets  between 
Colby  street  and  New  York  Central  avenue. 
It  Is  also  shown  that  Rawson  street  has 
been  known  in  that  neighborhood  as  a  pub- 
lic street  for  twenty-flve  years  past.  The 
photographs  In  evidence  show  a  well-beaten 
road  or  carriageway  over  this  open  way,  of 
tbe  same  general  character  as  that  of  the 
connecting  streets.  The  common  council  In 
June,  1S71,  adopted  a  resolution  that  the 
next  street  west  of  New  York  Central  ave- 
nue, *runnlng  from  Central  avenue  north  to 
Lumber  street,  be  called  Rawson  street.*  It 
also  passed  a  resolution  in  I>ecember,  1879, 
directing  the  street  commissioner  to  'cause 
a  cross-walk  to  be  placed  on  Rawson  street 
at  Central  avenue.' " 

It  does  not  appear  that  any  work  was  ever 
done  on  Rawson  street,  as  laid  out  on  the 
map  of  1889.  under  the  aanctlon  of  the  city 
authorities;  but  on  the  16th  of  May,  1898, 
the  followbig  ordinance  was  adopted  by  the 
common  council,  and  two  days  later  was  ap* 
proved  by  the  mayor:  "A  law  to  aothonae 
the  construction  and  laying  of  a  vltrlfled 
8 tone- ware  pipe  sewer  from  the  brick  sewer 
constructed  by  the  M.  T.  C.  A  H.  B.  B.  B.  Co. 
southerly  along  lands  bdonglng  to  said  rail- 
road company  and  to  others,  to  Livingston 
avenue,  and  thence  southerly  along  the  cen- 
ter of  Rawson  street  to  the  center  of  Thhrd 
street,  and  thence  east  along  the  center  of 
Third  street  to  a  point  about  fifty  feet  west 
of  New  York  Central  avenue,  and  also  west 
from  the  center  line  of  Rawson  street  along 
the  center  of  Third  street  to  the  east  line  of 
Colby  street  The  dty  ot  Albany  In  common 
council  convened  ordains  as  follows:  It  Is 
hereby  ordered  and  directed  that  a  vltrlfled 
pipe  sewer  be  constructed  and  laid  from  the 


culvert  lying  ncsrth  of  and  adjacent  to  the 
southerly  tracks  of  the  Xew  York  Oratral  ft 
Hudson  Blver  Railroad  Company,  now  used 
for  passenger  trains,  southerly  through  lands 
of  said  railroad  company  *  *  *  to  Liv- 
ingston avenue;  thence  southerly  along  Baw< 
son  street,  aa  dedared  by  wdlnance  to  be  a 
public  street  In  the  dty  of  Albany,  to  the 
center  of  llilrd  street;  thence  dividing,  the 
seww  Is  to  be  laid  both  east  and  west,  the 
easterly  portion  running  through  the  center 
of  nilrd-  street  to  a  point  about  fifty  feet 
west  of  the  west  line  of  Kew  Yoiic  Central 
avenue,  and  the  westerly  portion  running 
through  the  c^ter  of  Third  street  to  the  east 
line  of  Colby  street:  provided,  however,  that 
the  portion  of  said  sewer  constructed  nndei^ 
neath  the  tracks  of  the  New  Yoric  Centra!  ft 
Hudson  Blver  Railroad  Company  shall  con^ 
slst  of  an  Iron  pipe  of  tbe  same  Inside  dhnen- 
sions  as  that  portion  of  the  sewer  Immedi- 
ately adjcrining  on  the  north:  and  provided 
further,  that  the  said  sewer  may,  If  the  prop* 
er  permission  be  obtained,  be  connected  with 
and  have  Its  outlet  In  a  certain  vltrlfled  pipe 
sewer  or  drain  now  extending  through  said 
railroad  lands  from  said  Fatroon  cre^  cul- 
vert In  a  southerly  dlrectlcm  to  a  point  at  w 
near  the  southerly  line  at  said  railroad  lands 
near  their  Intersection  with  the  c<mtinuafi«i 
of  Rawson  street;  and  that  such  vitrified 
pipe  sewer  be  constructed  and  laid  In  the  fol- 
lowing manner,  ilamely:  To  be  circular  la 
shape  and  fifteen  Inches  In  Interior  diameter 
In  tbe  dear,  for  that  portion  In  Rawson  street 
and  its  nc^erly  continuation,  aod  to  be 
twelve  Inches  In  interior  diameter  in  the  dear 
for  that  portion  lying  in  Third  atreet 
•  *  The  rest  of  the  ordinance,  which 
related  wholly  to  the  sewer  In  question,  and 
directed  It  to  be  buUt  through  the  lands  In 
qaesUon,  Is  not  material.  On  tbe  same  day 
that  this  ordinance  was  adopted  one  of  the 
aldermen  gave  notice  that  he  would  at  tbe 
next  regnlar  meeting  of  the  common  conndl 
move  the  passage  of  an  "ordinance  accepting 
Rawson  street,"  and  such  an  ordinance  was 
ad<vted  on  the  6th  of  June  following.  In 
the  meantime,  however,  and  on  June  4,  1888^ 
the  respondent,  who  bad  succeeded  to  the 
rights  of  Andrew  R.  Honter  In  the  lands  in 
question  and  the  adjoining  lands  Iwlonging 
to  him  at  the  time  of  his  death,  had  caused 
Rawson  street,  so  called,  to  be  closed  by 
fences  at  either  end.  These  fences  remained 
until  the  7th  of  July,  when  they  were  re- 
moved under  the  direction  of  the  common 
council.  The  special  term  dismissed  the  pro- 
ceeding upon  tbe  ground  that  Rawson  street 
had  become  a  public  highway  by  dedication, 
but  upon  appeal  the  appellate  division  held 
that  the  erection  of  tbe  fences  on  the  4th  irf 
June  revoked  tbe  dedication. 

Arthur  L.  Andrews,  for  a^wllant  W. 
BYothlngham,  for  respondent 

VANN,  J.  (after  stetlng  the  facta).  Tbe  un- 
disputed evidence  shows  a  dear  Intention  oa 
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the  part  of  Hunter  and  his  snccesBor  In  title 
to  dedicate  the  land  In  quMtlon  to  the  nse  of 
the  public  as  a  highway.  He  did  not  simply 
suffer  ft  to  lie  open,  nnfenced  and  undefined, 
bat  by  uneqniTocal  acts  be  made  a  tender  of 
dedlcatl<m  of  land,  fenced  as  a  street,  laid 
down  npon  his  own  map  as  a  street,  and  In 
constant  use  by  the  general  public  as  a  street 
After  he  pr^red  the  second  map,  and  on 
tbe  10th  ot  June,  1800,  he  conreyed  abutting 
lots,  bounding  tbem  on  one  side  "by  tbe  west 
line  of  Rawson  street.**  thus  designating  the 
open  -mij  on  tiie  map  of  1880  as  a  street 
with  tlat  name.  Whoi  the  petltioaer  suc- 
ceeded to  bfs  rights  she  did  not  attempt  to 
revoke  tb9  dedication,  but  allowed  matters  to 
remain  ft>r  five  years  u  her  husband  had 
left  them.  Assumli^,  but  not  deciding,  that 
tbe  power  of  reTOcatlon  existed  when  the 
ordinance  of  May  10,  1806.  went  Into  effect, 
no  attempt  had  then  been  made  to  exerdse 
the  right  Tbe  tender  of  dedication  was  still 
open  to  acceptance  by  the  dty,  and,  If  that 
ordinance  amounted  to  an  aceeptancu,  the 
land  forthwith  became  a  piqblic  highway.  As 
was  said  Ixy  this  court  in  Cook  t.  Harris,  61 
N.  Y.  448.  454:  "Dedication  and  acceptance 
may  be  proved  by  the  acts  of  the  parties  and 
the  clrcnmstanees  <rf  the  case.  Tbe  owner's 
acta  and  dedaiatlons  should  be  such  as  to 
manifest  an  lntent]<m  to  abandon  or  devote 
bis  property  to  the,  spedflc  public  use.  In 
tbe  case  of  a  blghway,  the  public  must  ac- 
cept the  highway,  and  before  such  acceptance 
the  dedication  may  be  revoked.  Such  accepts 
ance  may  be  proved  by  long  pubUc  us^  or  ttf 
the  positive  acts  of  the- public  authorities  In 
recognhdng  and  adopting  the  highway.  No 
partlcnUir  length  of  time  Is  essential  to  make 
a  dedication  valid  and  Irrevocable.  Hie  dedi- 
cation and  acceptance  may  botii  concur  on  a 
Mngle  day."  9w,  also,  24  Am.  ft  Bug.  Bne. 
Law,  fi;  EUfott,  Roate  ft  8.  80,  111;  DIU. 
Man.  Corp.  (4th  Bd.)  H  «8T.  «88.  By  the 
charter  of  tbe  ctty  of  Albany,  tbe  members 
of  the  common  council  are  made  commlssfa»- 
ers  of  higliwayfl.  Zawb  1888,  c  208;  tit  8, 
I  14.  Ai^  action  by  the  common  eouneO 
sbowlhg  a  clear  Intentbm  to  recogntn  the 
Otrlp  of  tend  In  questl(»i  as  a  street  was  aft 
acceptance  of  It  «a  a  pobUc  highway..  An 
oKdlnaace  dinctlng  the  street  to  tw  graded, 
paved,  or  put  In  proper  condition  ^  use  by 
the  public  would  bave  ttiat  effect  iriack  v. 
Village  of  Clraen  Uland,  122  N.  T.  107*  26  V. 
.E.  £07;  City  ot  Ootaoes  v.  Delaware  ft  H. 
Canal  Oo.,  184  N.  T.  402;  81  N.  EL  887.  A 
reaohitton  formal^  and  In  terms  accepting 
the  street  iras  nnneceesary;  for  any  oAeM. 
act  on  the  part  of  the  common  council  which 
treated  It  as  a  street,  and  ^wed  an  inten< 
tlon  to  ad<^t  It  as  one  of  the  public  streets  of 
tbe  city,  would  be  snfltdent 

The  ordinance  of  May  lOth  directed  the 
construction  of  a  sewer  through  the  strip  of 
land  nnder  consideration,  calling  It  "Rawson 
Street,"  and  treating  It  as  a  street,  the  same 
•a  Tsrlons  other  public  streets  In  the  neigh* 
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boiiiood  through  or  across  which  the  sewer 
was  to  run.  Twice  In  the  title  and  three 
times  In  the  body  of  tbe  act  It  Is  referred 
to  aa  RawBon  street  uid  recognized  as  a 
street,  the  same  as  Third  street  Colby 
street,  and  Livingston  avenue.  The  pre- 
sumption, always  In  favor  of  official  action. 
Is  that  the  common  council,  by  directing  a 
sewer  to  be  conatmcted  through  It  did  not 
Intend  to  do  an  Illegal  act  or  to  trespass 
upon  land  belonging  to  another,  but  to  treat 
It  as  the  Ifind  of  fho  dty.  in  trust  for  use  as 
a  street  The  proper  anthorltleB,  by  using  It 
as  a  street,  accepted  It  aa  a  street  The  or* 
dinance  was  as  clear  an  assertion  of  anthor- 
ity  over  the  land  as  a  street  as  If  it  had  dl> 
rected  the  street  commissioner  to  grade  or 
pave  It  The  common  council  thus  did  an 
act  which  it  had  no  right  to  do,  unless  it  bad 
accepted,  or  thereby  accepted,  tbe  land  aa  a 
street.  If  tbe  ordinance  bad  dectared  that 
the  city  accepted  the  strip  of  land  already 
tencedt  thrown  open  to  and  used  by  the  pub- 
lic as  a  street  for  years,  tba  Intention  would 
not  have  been  more  unequivocal  than  as 
shown  by  the  dlrecflon  to  construct  a  sewer 
In  it  as  a  public  street  and  calling  It  by  the 
name  by  which  it  had  been  known  to  tbe 
pnUlc  for  many  years,  for  that  action  nec- 
essarily adopted  It  as  a  street  In  effect 
the  common  council  said,  "We  order  a  sew- 
er to  be  bunt  through  the  following  streets 
of  the  city  of  Albany,  and,  among  others, 
through  Rawaon  street."  It  la  true  that  the 
ordinance  allndea  to  Rawson  street  "as  de- 
clared by  ordinance  to  be  a  puUlc  street" 
This  may  have  referred  to  an  ordinance 
passed,  but  not  put  in  evidence,  or  It  may 
have  referred  to  an  ordinance  proposed  Cor 
greater  safety,  bnt  not  yet  adopted.  This 
does  not  detract  from  the  necessary  effect 
of  the  acta  directed  to  be  done  by  the  ordi- 
nance In  question,  which  Involved  the  asser^ 
tlon  of  dmntnlon  over  tbo  land  as  a  public 
blghway.  We  tikink  the  ordinance  was  an 
acceptance  of  the  street  and  that  upon  its 
approval  by  tbe  mayw,  two  da^  after  its 
passage,  Rawson  street  became  a  piAIic 
highway,  even  U  it  had  not  become  so  be- 
.fore.  Wo  do  not  pass  upon  effect  of  the 
first  map  prepared  and  filed  by  Mr.  Hunter, 
his  numerous  conveyances  of  land  with  ref- 
orcnce  to  It;  the  action  of  the  dty  authorities 
In  iiamlng  tbe  street  and  eonstmctlng  a 
cross  walk  in  It  the  public  user,  tbe  change 
In  1876,  and  the  acqufescence  of  an  con- 
cfixaei  therein.  We  place  our  dedslon  up- 
on the  tender  of  dedication  by  Mr.  Hunter 
In  his  lifetime,  continued  wlOiout  Interrup- 
tion by  the  present  owner  for  years  after 
bis  death,  and  the  acceptance  of  that  tender, 
when  still  In  full  forc^  by  the  wdlnance  of 
May  10,  1898.  Without  reference  to  the  ear- 
lier history  of  the  street,  we  think  this  ten- 
der and  acceptance  were  sufficient  of  them- 
selves. Independent  of  any  other  fact  to 
make  Rawson  street  a  lawful  and  irrevo- 
cable highway.  When  the  street  Oma  came 
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Intw  existence^  fbB  power  to  reroke  the  ded- 
IcatioD  was  ended,  and  the  attempt  to  ex* 
ercise  tbe  power  after  acceptance  by  the 
city,  tbrougb  the  erection  of  fences,  was  not 
a  reTOcation,  but  simply  a  trespass.  The 
courts  below  do  not  appear  to  have  consid- 
ered the  effect  of  the  ordinance  of  May  16tb, 
—possibly,  because  counsel  presented  no 
claim  Vlth  reference  to  the  subject,  as  none 
was  presented  before  us.  While  we  regret 
that  we  have  not  the  advantage  (tf  their 
Tlews  upon  the  question,  we  feel  clear  that 
the  ordinance  had  the  effect  of  an  accept- 
ance, by  treating  the  land  as  already  an  ex- 
isting street  and  adopting  It  as  such,  ^e 
order  of  the  appellate  diviston  shonld  be  re- 
versed, and  that  of  the  special  term  af- 
firmed, witb  coata  In  all  conrts. 

PARKER,  a  J.,  and  O'BRIEN,  BART- 
UrrT.  HAIGHT,  and  CULLEN,  JJ.,  coDCor. 
LANDON,  J.,  not  sitting. 

Order  rererKd,  eta 


(US  N.  T.  481) 

BTRNB  T.  EASTMANS  GO.  07  NEW 

YORK. 

(Ooart  of  Appeals  of  New  York.    June  10, 

1900.) 

lUSTER  AND  SERVANT  —  DBFBCTITB  APPLI- 
ANCES—BVIDBNCE^-BOUOH  VSAOE— INSPEC- 
TION—NBCtUQENCa-QUESnONS  FOR  JURT. 

A  servant  was  injured,  while  shoving  beef, 
by  the  fslliug  of  an  iron  wheel  and  hook,  to 
which  the  beef  was  attached,  from  the  rail  on 
wnich  it  was  moved;  and  on  examination  a 
maty  and  apparently  old  break  was  found  In 
the  flange  of  the  wheel,  which,  the  evidence 
tended  to  show,  caosed  the  injnry.  The  serv- 
ant stood  in  his  place  in  line,  and  worked  in 
bis  turn,  and  bis  position  prevented  him  from 
seeing  tbe  brokea  nange,  snd  he  was  not  warn- 
ed thereof  by  others.  Evidence  showed  many 
of  such  wheels  in  use,  which  were  removed 
from  the  rail  at  the  end  of  their  Joomey  and 
returned  to  the  starting  point  by  servants  ap- 

Kinted  to  such  duties,  and  were  handled  rongh- 
and  that  there  was  no  nniform  inspection, 
and  they  were  only  trfled  when  work  was  slack, 
and  tended  to  show  that  a  wheel  might  be 
broken  by  hard  usage,  and  continued  In  use 
without  inspection,  add.  In  an  action  for  such 
Injuries,  that  whether  they  were  caused  by 
negligence  of  the  master  in  not  providing  prop- 
er Inspection,  and  using  reasonable  care  to  fur- 
nish a  safe  appliance,  was  a  qnestlon  for  the 
jnry,  and  it  was  error  to  direct  a  dlsariasal  nC 
the  complaint 
Oray,  dissentlDg. 

Appeal  from  supreme  court  i4>peUate  divi- 
sion. First  department 

Action  by  Patrick  Bynw  against  the  Bast- 
mant  Company  ot  New  York  to  recover  for 
personal  injnrl^  E^m  m  Jo^ment  ot  the 
appellate  division  (50  N,  T.  Snpp.  4B7)  over- 
ruling nceptlons,  and  affirming  an  order  of 
the  trial  court  directing  the  dismissal  of  tbe 
complaint  plaintiff  a[^)eals.  Reversed. 

Frederltft  T.  Hill,  for  aweUant  Joa^ 
Fettretch,  Cor  respondent 


LANDON.  J.  Tbe  plaintiff  waa  soionaly 
Injured  while  in  the  service  of  tbe  defendant 
He  waa  a  "beef  shover"  in  ita  slaughter 
house.  Animals  were  slaughtered  oiMm  the 
second  floor  of  the  building,  each  carcass  be- 
ing divided  Into  two  equal  parts,  and  each 
part  hung  upon  a  hook  suspended  from  an 
Iron  wheel,  grooved,  and  movable  upon  an 
Iron  rail  or  trafk  fixed  about  13  feet  above  tbe 
floor,  and  then  pushed  by  the  shovers,  and 
thus  railroaded  to  the  weighing  scales,  where 
the  weight  was  ascertained;  and  then  the 
side  of  beef  was  propelled  in  like  manner  be- 
yond the  scalea  tat  about  10  feet  further,  pasa- 
Ing  over  a  switch  upon  a  curved  track  to  an 
elevator,  where  It  was  received  and  transfer- 
red to  the  floor  below,  and  placed  in  a  cold- 
atorage  room.  On  April  &,  tS96,  while  tbe 
plalutlff  was  engaged  in  poshing  a  side  of  beef 
from  the  scales  to  the  elevator,  the  wheel  left 
the  track  at  the  switch,  and  the  wheel  and 
the  side  of  beef  suspended  on  the  hook  be- 
neath the  wheel  fell  upon  him  and  injured 
him  seriously.  Immediately  after  the  plals- 
tiff  was  injured  tbe  wheel  was  examined,  and 
the  flange  upon  one  side  of  the  groove  was 
found  to  be  broken  out  for  alwut  an  Inch  and 
a  half  at  its  rim,  and  In  depth  to  tbe  base  of 
the  groove;  the  break  narrowing  from  the 
rtm  to  the  bottom  tff  the  groove.  Tbe  frag- 
ment of  the  flange  was  not  found.  The  break 
was  rusty,  and  bad  the  appearance  of  being 
an  old  one.  The  evidence  tends  to  show  that 
the  broken  flange  was  tbe  cause  of  the  Injnry. 
and  that  the  plaintiff  was  free  from  contribti- 
tory  negligence.  If  there  was  any  question 
about  either  proposition,  it  was  one  for  the 
Jury.  The  plaintiff  was  working  in  the  usual 
manner.  The  grooved  wheel  was  higher  than 
his  head.  He  had  not  observed  the  broken 
flange.  Its  position  and  his  position  In  doing 
his  work  would  naturally  prevent  him  from 
seeing  ft  It  does  not  appear  to  have  been  ob- 
served by  any  one.  He  had  no  vraming  of 
danger  from  his  own  observation  or  tbe  sug- 
gestion of  others.  He  stood  In  bla  proper 
place  In  a  line  of  shovers,  and  was  doing  his 
part  <^  the  work  In  his  turn;  and.  If  there 
was  any  defect  In  tbe  overhung  wheel,  he  was 
not  responsible  for  it  and  was  In  no  wise  ad- 
vised of  It  In  this  respect  the  case  differs 
from  those  In  which  the  servant  having  the 
choice  of  his  tools,  n^Ugently  selects  a  poor 
one  (Cregan  v.  Marston,  126  N.  Y.  668,  27  N. 
B.  952;  Miller  v.  Railroad  Co.,  21  App.  DIv. 
46,  47  N.  Y.  Snpp.  286),  or.  knowing  it  to  be 
defective,  negligently  continues  its  use  (Pow- 
ers V.  Railroad  Co..  98  N.  Y.  274),  or,  where 
he  has  the  choice  between  a  safe  method  and 
one  he  knows  to  be  dangerous,  (looses  the 
latter  (CahlU  v.  Hilton,  106  N.  Y.  612.  13  N. 
E.  838).  It  is  probable  that  tbe  grooved 
wheel  was  a  safe  appliance  when  new.  Hat 
tbe  evidence  tends  to  show  that  there  were 
many  wheels  of  this  kind  In  use;  that  when 
the  side  of  beef  suspended  from  the  wheel 
had  finished  Its  Journey,  at  the  cold  storage 
room  upon  the  floor  below.  It  waa  removed 
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tram  ttw  kook;  and  Uwt  tiie  wheel  and  hook 
were  thrown  down  upon  the  concrete  floor, 
or  Into  a  box  upon  the  floor,  and*  when  iereral 
wheels  woe  depoalted  In  the  box,  the  box 
was  placed  in  the  deratw  and  taken  bacft  to 
the  alaughter  bod.  lliere  one  man  totik  the 
wheels  from  the  box  and  handed  them  to  an- 
other man,  who  stood  nimn  a  bench  about  4 
feet  Ugh,  nho  ftuvw  tbem  faxto  a  box  aboat 
on  a  level  wlUi  the  rails,  whence  th^  were 
placed  agala  npra  the  rails,  as  needed,  by  a 
man  who  nsnally  stood  In  such  position  that 
his  head  was  iLboot  on  a  lerel  wltii  the  box. 
There  were  88  of  these  recelTlng  boxes.  There 
was  no  nnlfiffm  method  of  inspection  of  the 
wheels.  When  work  was  slack  the  workmen 
would  be  ordered  to  oil  them,  bnt  not  npon 
other  occastons.  One  witness  testified  that 
If,  In  so  doing,  he  dlscomed  n  dtfdctlve 
wheeL  he  threw  It  ont,  althongb  be  had  re> 
celled  no  orders  to  that  effect  The  course  of 
tbe  work  seems  to  have  been  anch  that  a 
wheel  might  be  broken  hj  hard  usage,  and  yet 
be  conttniied  In  use  without  being  oiled,  and 
consequently  wHhMit  Inspection.  Wbethor 
such  WES  the  fact  In  tills  case  was  a  question 
for  the  Jury.  It  was  the  defendant's  duty  to 
fnmlsh  to  Its  emplar^B  good  and  suitable  ap> 
pUances,  and  to  uae  reasonable  care  to  keep 
them  so.  Cone  t.  Railroad  Oo.,  81  N.  T. 
20O;  Probst  r.  Delamater.  100  K.  T.  266, 
S  N.  B.  184;  Doing  t.  Railway  Oo.,  161  N.  T. 
BTO,  45  N.  B.  1028.  Reasonable  care  iDTolves 
proper  laspeetlon,  and  negUgeoce  In  respect 
of  It  In  sncb  cases  as  this,  la  tfae  negllgeoce 
of  the  master,  and  none  the  less  so  when  the 
Inspection  Is  committed  to  a  servant.  Dur- 
kln  T.  Sharp,  88  N.  Y.  225;  Bailey  t.  Railroad 
Oo..  139  N.  Y.  302,  84  N.  E.  018;  Haoblns  T. 
Railroad  Co.,  142  N.  Y.  416,  37  N.  K.  460,  25 
L.  R.  A.  396;  Fuller  T.  Jewett,  80  N.  Y.  40. 
We  think  the  plaintiff  was  entitled  to  go  to 
the  Jury  npon  the  question  wliether  his  injury 
was  not  due  to  the' defendant's  negligence  in 
the  proper  Inspection  of  the  wheel,  and  thus 
to  the  lack  of  reasonable  care  on  the  part  of 
the  defendant  to  keep,  the  appliance  in  good 
condition,  or  to  replace  It  by  one  that  was 
good  and  suitable.  The  judgment  should  he 
reversed,  and  new  trial  granted;  costs  to 
abide  the  event 

PARKER,  a  J.,  and  O'BRIEN.  HAIOHT, 
MARTIN.andWERNEIl,JJ.,concur.  GRAY, 
J.,  dissents. 

Judgment  reversed,  et& 


a<S  N.  T.  923) 
PEOPLE  ex  rcL  UcDONALD  v.  CLAUSEN. 
(Omrt  of  Appeals  of  New  York,  Jane  22, 

1900.) 

ATPBAX.  —  JURISDICrrON  —  MANDAMUS  —  JtTRT 
TRIAL— ISSUES  OF  FACT— CON- 
TENTS or  RECORD. 

Where  the  record  does  not  show  that  a 
reversal  by  the  appellate  dirision  of  an  ord« 
grantuig  petamptoi^  mandamus  after  jury  tri- 


T89 

al  of  the  iasaes  of  fact  Joined  oa  the  altnua- 
tire  writ  was  oot  based  on  the  Insnfflelency  of 
the  eTidence  to  support  the  verdict  aa  amwal 
therefrom  will  he  dismissed  for  lack  «t  Jnrudic- 
tion,  since  the  appelate  divldon  had  ]nri8die> 
tlon  to  reverse  on  snch  ground:  and  under  Code 
Civ.  Proc.  I  2063,  reqnTriog  jury  trial  of  such 
issues  as  in  an  action  to  recover  damages,  the 
verdict  cannot  b«  treated  as  merely  advisory. 

Appeal  from  supreme  oo&rt,  appellate  divi- 
sion. First  department 

Mandamus  by  the  people,  at  the  relation  of 
Olark  H.  McDonald,  against  George  a  CUu* 
sen.  as  president  of  the  departmrat  of  i>arks 
in  the  dty  of  New  York  and  parte  commis- 
sioner of  the  boroughs  of  Manhattan  and 
Richmond  therein,  to  Compel  reinstatement  as 
superintendent  of  a  driveway.  From  an  or- 
der of  the  appellate  division  (63  N.  Y.  Supp. 
888)  reversing  an  order  granting  a  peremp- 
tory writ  v^tor  appeala.  Appeal  dismissed. 

George  P.  Langbeln,  for  appellant  John 
Wtaalen,  Corp.  Counsel  (nieodore  Couu^,  of 
counsel),  for  respondent 

HAIGHT.  J.  An  alternative  wrtt  of  man- 
damus was  first  Issued,  to  whldi  the  defend- 
ant made  a  return  putting  in  Issue  many  <tf 
the  allegations  of  the  alternative  writ  The 
Issues  so  raised  w«e  tried  before  ^  Jury, 
and  a  verdict  vras  rendered  In  favor  of  the 
relator,  upon  which  a  peremptoty  vrrlt  of 
mandamus  was  Issued.  A  motion  was  then 
made  by  the  defendant  for  a  new  trial  upon 
ail  the  grounds  mentioned  in  secUod  8M  of 
the  Code,  which  was  denied.  Thereupon  an 
appeal  was  taken  to  the  appellate  division 
ttom  both  orders,  and  they  were  reversed, 
and  a  new  trial  of  the  Issues  granted.  The 
relator  then  appealed  te  this  court 

We  are  of  the  opinion  that  we  have  no  jth 
risdlctlon  to  entertain  the  appeal.  The  issue 
Joined  upon  an  alternative  writ  of  mandamua 
must  be  tried  by  a  Jury,  as  If  It  was  an  issue . 
joined  in  an  action  In  which  the  complaint 
demands  Judgment  for  a  sum  of  money. 
Code  av.  Proc.  {  2083.  The  verdict  rendered 
has  the  same  force  and  effect  as  In  such  an 
action,  and  cannot  be  treated  merely  as  ad- 
visory to  the  court  People  v.  Board  of  Met- 
ropolitan Police,  26  N.  Y.  316;  People  v. 
Batcbellor,  53  N.  Y.  128, 137;  People  v.  Kear 
ny.  44  App.  Dlv.  448,  453,  61  N.  Y.  Supp.  41, 
affirmed  In  101  N.  Y.  648,  57  N.  E.  1121,  oo 
opinion  below.  Hie  appellate  division  had 
Jurisdiction  to  reverse  upon  the  ground  that 
the  verdict  rendered  was  against  the  weight 
of  the  evidence,  and  It  does  not  appear  from 
the  record  that  the  reversal  was  not  based 
upon  that  ground.  It  follows  that  we  have 
no  Jurisdiction  to  review  the  appeal.  Chap- 
man V.  Comstock,  184  N.  Y.  509,  512,  81  N.  E. 
876,  and  cases  there  cited:  Mickee  v.  Madilne 
Co.,  144  N.  Y.  613,  89  N.  E.  660;  Hoes  v. 
Electric  Co.,  150  N.  Y.  87.  44  N.  B.  86S;  Oan- 
avan  v.  Stuyvesant  154  N.  Y.  84,  47  N.  B. 
967;  Henavie  v.  Railroad  Oo.,  154  N.  T.  278. 
48  N.  B.  626;  Chapman  v.  I^ynch,  166  N.  T. 
OKI.  U  N.  9>  S76i  JndaoB  t.  BaUroad  Oo^ 
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158  N.  T.  B87,  63  N.  B.  514.  The  proper  rem- 
edy ot  the  relator  Is  a  new  trial  of  the  issues 
Joined  upon  the  altematiTe  writ  The  ap- 
peal should  therefore  be  dismissed,  but,  un- 
der the  circumstances,  we  think  It  should  be 
without  costs  to  either  party. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LSXT.  VANN,  LANDON,  and  CULLBN,  JJ., 
concur. 

Appeal  dtimlssed. 


(US  N.  Y.  440) 

PEOPLE  T.  WISE. 
(Court  of  Appeals  of  New  York.   Jose  19, 
lUOO.) 

MURDEIU-EVIDKNCB—SUrFICIENCT— IDENTITY 
OP  DBCBA8BD. 

1.  The  evidence  on  a  trial  for  morder  showed 
that  defendant  and  his  confederate  met  de- 
ceased on  a  street  at  night  A  thud  was  heard, 
and  deceased,  who  was  partly  intoxicated,  fell 
to  the  walk.  Defendant  stooped,  and  put  hia 
hands  down  both  sides  of  the  prostrate  body 
for  about  half  a  minute,  and  then  0ed.  De- 
ceased fell  with  his  head  towards  the  curb,  but 
did  not  strike  it  His  coats  were  iCoand  onbut- 
toned,  and  the  pockets  turned  inside  oat  A 
post  mortem  examination  showed  a  scalp 
wound  mode  with  a  stone  or  other  weapon  and 
a  fractui-e  of  the  skull.  Medical  experts  testi- 
fied that  the  injury  caused  the  death.  When 
arrested  defendant  claimed  there  was  a  fight 
and  admitted  that  he  struck  some  one-,  but  no 
sound  of  a  straggle  was  beard  by  persons  who 
witnessed  the  assault  A  small  knife  and  pen- 
ny were  found  on  hia  person,  but  the  next  day 
he  displayed  a  roll  bills,  and.  when  the  of- 
ficer remarked  that  he  did  not  find  the  money 
the  night  before,  defendant  replied  that  search 
was  not  made  in  the  right  place.  When  told 
that  deceased  was  dea^  defendant  staggered, 
and  said,  if  he  had  known  thst,  he  would  never 
have  been  captured,  and  coald  proTO  that  de- 
ceased was  drunk,  but  he  offered  no  evidence 
on  tbe  trial.  Bcla  sofiicient  to  sustain  a  con- 
viction of  murder  in  the  first  degree,  under 
Pen.  Code,  1 183,  defining  tbe  crime  as  the  kill- 
ing of  a  human  being  by  one  engaged  in  the 
commission  of  a  felony. 

2.  Evidence  on  a  trial  for  murder  was  suffi- 
cient to  establish  identity  of  deceased,  where 
his  brother,  who  saw  the  body  the  day  follow- 
ing the  post  mortem  examination,  was  called 
as  a  witness,  and  positively  identified  it 

UarUn,  J.,  dissenting. 

Appeal  from  suprane  court,  app^te  dlvl- 
alon.  First  d^rtment 

Edward  Wise  was  conTlcted  of  mmder  In 
tbe  first  degree,  and  ai^ealed.  Affirmed. 

Abraham  Levy,  for  appellant.  Charles  E. 
Le  Barbler,  Asst  Dlst  Atty.,  for  the  People. 

HAIGHT.  J.  The  facts  dlsctosed  by  the 
evidence  are,  In  substance,  as  follows:  On 
the  evening  of  the  2d  day  of  November,  1808, 
at  about  half  past  11  o'clock,  Daniel  G.  Hess 
and  wife  were  returning  from  the  Casino 
Theater  to  their  residence,  No.  831,  located 
between  Eighth  and  Ninth  avenues,  on  the 
north  side  of  Twenty-Ninth  street  In  the  city 
of  New  Tork.  After  passing  Eighth  avenue 
tiieg  <Mtiserved  a  man  wearing  a  peud  fedwa 


hat  with  an  overcoat  walking  dowly  in 

front  of  them.  Th^  overtook  and  passed 
him  Just  before  reaching  their  lestdenoe.  and 
as  tbey  did  so  Mrs,  Hesa  observed  two  men 
coming  towards  them  on  the  same  aide  of 
the  street'  one  about  10  feet  in  advaiiee  of 
the  other.  Arriving  at  their  own  ljf«ue  they 
ascended  the  steps  to  tbe  atoop.  and  Mr.  Hess 
took  the  key  from  his  pocket  and  inserted  It 
in  tbe  door.  At  this  instant  tbey  heard  a. 
sound  as  If  some  one  had  been  struck  a  blow 
fxc  had  dnnqred  to  tbe  pavunoit  a  thud  or  a 
fall,  and,  turning,  tbey  saw  three  men,  one 
lying  upon  tiie  sidewalk,  me  standing  about  a 
foot  from  tbe  fallen  person,  and  the  other  two 
or  three  feet  west  of  him.  Tbe  man  standing 
nearest  the  {uuBtrate  body  stooped  over,  and 
put  his  bands  down  botb  aides  of  the  body. 
He  was  thos  engaged  from  a  half  to  three- 
quarters  of  a  minute,  and  daring  this  time  tbe 
man  who  was  standing  spoke  to  him,  but 
their  conversation  was  not  beard.  Thereupon 
the  man  raised  ui^  and  immediately  started 
to  run  towards  Eighth  avenue.  Ur.  and  Mrs. 
Hess  w«re  about  80  feet  away,  and  as  tbe 
man  started  to  run  Hess  called  out  "Stop 
thief r'  and  then  he  and  bis  wife  walked  out 
to  the  prostrate  figure  and  recognised  him  as 
the  person  tbey  had  passed  i^n  the  watt  a 
minute  before.  About  that  time  another  per- 
son came  out  flrom  one  of  tbe  houses  near  by, 
and  white  Hess  -wan  speaking  with  him  the 
other  man  that  was  observed  standing  near 
the  body  disappeared.  Shortly  thereafter 
Mrs.  McBlroy,  who  Uved  next  door  to  tbe 
Hesses,  came  ont  and  recognized  tbe  man  ly- 
ing upon  tbe  walk  as  Charles  F.  Beasley.  As 
Hess  called,  "Stop  tblefr*  one  Philip  Bless 
was  walking  upon  the  opposite  side  of  tbe 
street  and  had  his  attention  attracted  to  the 
man  by  the  call  of  Hess.  He  saw  the  man  as 
be  started  to  run,  and  Immediately  started  In 
pursuit  They  ran  to  the  corner  of  Elghfli  av- 
enne,  where  tbe  fugitive  tamed  north,  and  ran 
diagonally  across  the  avenue  towards  Thir- 
tieth street  As  Rless  reached  the  comer  of 
Eighth  avenue  be  saw  Officer  Butterfleld,  and 
called  to  him  to  catch  tbe  man.  Tbe  man 
bad  not,  at  that  time,  been  out  of  his  algfat 
Officer  Butterfleld  says  that  he  saw  the  man 
coming  down  Twenty-Ninth  street  as  fast  as 
be  could  run,  and  aa  he  crossed  Eighth  avenue 
towards  Thirtieth  street  he  ran  across  to  In- 
tercept him,  at  tbe  same  time  asking  him 
wliat  was  the  matter.  Tbe  man  turned  bis 
bead,  and  said,  "Nothing;  there  was  a  fight  up 
the  street"  and  he  continued  on  running.  At 
the  same  time  Rleaz  came  running  up,  shout- 
ing, "Police,  stop  that  man,"  Thereupon  But* 
terfleld  called  upon  the  man  to  stop,  but  be 
did  not  and  Increased  his  gait  running  to- 
wards Thirtieth  street  Butterfleld  following 
him.  Officer  Sims  was  standing  at  the  comer 
of  Tiiirtleth  street  and  Eighth  avenue,  and  he 
Joined  Butterfleld  in  the  chase,  catching  tbe 
man  as  be  turned  up  Thirtieth  street  towards 
Seventh  avenue.  It  proved  to  be  the  dtfoid- 
ant,  anA  be  was  not  once  out  (tf  the  sight  of 
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Officer  Batterfleld  after  he  turned  Into  Ei^bth 
avenae  from  Twenty-Ninth  street  The  de- 
fendant was  first  caught  by  Officer  Sims,  and 
as  he  grabbed  him  the  defendant  said,  "What 
to  the  matter?  I  didn't  rob  anybody."  The 
officer  then  asked  him  what  he  was  running 
for,  and  he  said  he  had  "run  In  with  a  fellow 
up  the  street"  The  officera  then  took  him 
back,  conducted  by  Rlesz,  whom  they  met 
Bbortly  afterwards,  to  the  place  Beasley  laid, 
upon  Twenty-Ninth  street  An  examination 
of  the  body  showed  that  the  coats  were  un- 
buttoned and  open;  that  the  trousers'  pockets 
and  one  of  the  pocicetB  of  the  Test  were  turn- 
ed Inside  out  A  smell  of  the  breath  disclos- 
ed a  lUght  odor  of  alcohol.  On  raising  the 
man  from  the  walk,  it  was  discovered  that 
there  was  a  large  clot  of  blood  upon  the  back 
of  the  head  and  upon  the  walk.  An  ambu- 
lance was  then  procured,  and  Beasley  was 
taken  to  the  Roosevelt  Hospital,  where  be 
d^ed  the  next  morning.  A  post  mortem  ex- 
amination showed  a  fracture  at  the  base  of 
the  skull,  with  extensive  laceration  of  the 
brain  and  hemorrhage.  There  was  a  wound 
In  the  scalp  at  the  most  prominent  point  of 
the  skull  posteriorly  connecting  with  the  frac- 
ture, which  began  at  that  point  and  extended 
through  the  base  of  the  skull.  The  medical 
experts  gave  it  as  their  opinion  that  the  in- 
Jury  described  was  the  cause  of  death.  When 
the  officers  returned  with  the  defendant  to 
where  Beasley  was  lying,  the  defendant  was 
observed  to  stoop  over  and  reach  down  to  his 
shoe  on  the  right-hand  ride.  He  was  then 
taken  to  the  station  house,  where  he  was 
searched  by  Officer  Butterfleld.  and  all  that 
he  found  was  a  small  pocket  knUe  and  a 
penny.  The  defendant  then  gave  his  name 
and  place  of  residence  to  an  officer  In  charge, 
stating  that  he  Uved  at  No.  203  West  Thir- 
tieth street,  and  had  been  living  there  for 
about  a  week;  that  he  came  from  Fall  River 
in  company  with  a  man  named  John  Dalton, 
and  that  they  had  hired  the  room  together; 
that  on  the  evening  In  question  he  had  been 
to  a  i>ool  room  on  Forty-Second  street  and 
Eighth  avenue,  and  that  he  was  returning 
through  Twenty-Ninth  street  when  he  found 
a  flght  In  the  street  In  which  four  or  five  were 
engaged;  that  one  person  struck  blm  In  the 
chest,  driving  him  back  fonr  or  five  feet  into 
the  street  and  that  he  tben  hit  back,  but  did 
not  know  whom  he  had  hit.  The  next  morn- 
ing the  defendant  asked  Butterfleld  to  send  a 
dispatch  for  him,  and  took  out  of  his  pocket 
a  roll  of  hills  with  which  to  pay  the  expense. 
Butterfleld  then  remarked  that  be  did  not  flnd 
that  the  night  before  when  he  made  his 
search,  to  which  the  defendant  answered,  say- 
ing he  did  not  look  In  the  right  place.  When 
he  was  told  tbat  Beasley  was  dead,  be  stag- 
gered as  though  he  had  been  struck,  and  said. 
"My  God,  if  I  had  known  that  you  never 
would  have  got  me."  He  then  sat  down  In 
a  chair,  and  commenced  to  cry.  Finally  he 
sfaosk  himself,  and  said.  "Oh,  well.  I  don't 
cam*  I  can  prove  the  man  was  drunk."  A 


close  watch  wu  placed  over  the  house  In 
which  the  defendant  and  Dalton  lived,  but 
Dalton  haa  never  been  found.  This  is,  In  sub* 
stance,  the  evidence  stripped  of  Immaterial 

details. 

The  theory  of  the  prosecution  Is  tbat  the  de- 
fendant and  his  companion  Intended  robbery, 
and  that,  finding  Beasley  alone,  walking 
slowly,  and  partially  under  the  Infiuence  of 
liquor,  they  determined  to  rob  him;  that  one 
of  them  struck  him  In  the  back  of  the  head 
with  a  stone  or  some  other  weapon,  producing 
the  fracture  which  subsequently  caused  his 
I  death;  that,  as  he  fell,  the  d^endant  stooped 
I  over  and  hurriedly  extracted  from  his  pockets 
{  whatever  they  contained  of  value,  leavii^ 
\  the  three  pockets  turned  inside  out  as  has 
:  been  described;  that  being  warned  by  his 
!  companion  that  Hess  and  his  wife  were  ob- 
serving them,  the  defendant  hastily  arose. 
I  and  started  to  run.   Upon  the  trial  no  evi- 
i  dence  was  Offered  by  the  defendant  The 
i  case  was  sent  to  the  jury  upon  the  people's 
{  evidence,  and  the  verdict  rendered  auBtalna 
j  the  claimis  of  the  prosecution. 

Is  there  any  other  reasonable  theory  tbat 
can  be  drawn  from  the  facts  disclosed?  It  is 
suggested  that  Beasley  was  Intoxicated,  and 
that  he  might  have  fallen,  by  reason  thereof, 
striking  his  head  upon  the  curbstone,  and  In 
that  way  received  the  injury  which  caused 
his  death.  We  are  told,  however,  by  both 
Mr.  and  Mrs.  Hess,  who  walked  behind  him 
for  some  distance,  that  while  he  was  walking 
slowly,  t}iey  did  not  notice  him  stagger,  or  ex- 
hibit any  Indications  of  Intoxication.  It  is 
clear  tbat  he  did  not  fall  until  he  met  the  de- 
fendant and  the  other  person.  There  was  no 
outcry,  struggle,  or  other  noise  except  the 
thud.  As  he  fell,  his  body  lay  across  the 
walk,  his  feet  towards  the  fence,  and  his  head 
towards  the  curb,  but  it  did  not  reach  to  the 
curb  within  a  foot  or  more,  as  Indicated  by 
the  pool  of  blood  found  upon  the  grotmd.  He 
j  was  Insensible,  and  apparently  did  not  move 
after  he  fell.  In  determining  the  cause  of 
I  the  injury,  all  the  facts  and  circumstances 
■  surrounding  the  transaction  must  be  taken 
\  Into  consideration,— the  statements  as  well  as 
i  the  conduct  of  the  defendant  which,  in  this 
}  case,  speaks  louder  than  words.  The  three 
men  described  met  upon  the  street  In  the 
night.  A  thud  was  heard,  and  one  fell  to  the 
walk.  The  defendant  says  there  was  a  fight, 
and  he  admits  that  he  struck  some  one,  and 
yet  no  sound  of  a  struggle  or  a  scuffie  was 
heard  by  the  Hesses.  After  the  fall  the  de- 
fendant Immediately  bent  over  the  prostrate 
figure.  The  coats  were  unbuttoned,  the  pock- 
ets turned  Inside  out  and  then  he  jum[>ed  up 
and  ran.  To  our  minds  the  conduct  of  the  de- 
fendant Is  inconsistent  with  that  of  innocence. 
It  Is  very  evident  that  robbery  was  the  mo- 
tive, and  that  robbery  was  attempted.  Wheth- 
er the  defendant  found  mon^  upon  the  per- 
son of  the  deceased  the  evidence  does  not  dis- 
close further  than  that  he  had  money  in  his 
possession  the  next  morning.  It  may  be  that 


Digitized  by  Google 


742 


87  NORTHBASTBRN  BBPOBTBB. 


(N.T. 


the  erldence  as  to  the  cause  of  the  Injury  1b 
somewhat  meager,  but  we  think  It  sufficient 
to  carry  the  case  to  the  Jury,  and  that  It  Justi- 
fies the  verdict  rendered. 

Some  difficulty  was  experienced  tty  the  dis- 
trict attorney  upon  the  trial  In  tracing  the 
body  of  Beasley  after  be  bad  been  taken  to 
the  hospital,  and  In  Identifying  his  body  as 
that  upon  which  the  post  mortem  examina- 
tion was  made.  In  order  to  establish  these 
facts,  quite  a  number  of  the  employes  of  the 
hospital  were  called  as  witnesses.  Some  ex- 
ceptions were  taken  to  the  evidence  of  these 
witnesses,  and  to  tliat  of  the  post  mortem  ex- 
aminers, upon  the  ground  that  the  body  of 
Beasley  was  not  sufficiently  Identified.  We 
do  not  understand  that  these  exceptions  are 
now  urged  as  grounds  of  error,  but.  If  they 
were,  we  think  the  evidence  In  the  end  satis- 
factorily established  the  Identity  of  the  body 
as  that  of  Beasley.  In  fact  his  .brother,  who 
visited  the  morgue  of  the  hospital  at  about 
noon  the  following  day,  was  flaally  called, 
and  positively  Identified  the  body. 

No  exception  was  taken  by  the  defendant  to 
the  charge  of  the  court  Numerous  requests 
to  charge  were  made,  every  one  of  which 
was  cban^d  by  the  court,  some  with  modi- 
fications to  which  the  defendant's  counsel  as- 
sented. 

The  defendant  was  convicted  of  murder  In 
the  first  degree  under  that  provision  In  the 
Code  which  defines  the  crime  as  "without  a 
design  to  effect  death  by  a  person  engaged  in 
the  commission  of,  or  In  an  attempt  to  commit 
a  felony  either  upon  or  affecting  the  person 
killed  or  otherwise."  Pen.  Code,  §  183.  As 
we  have  seen,  the  claim  of  the  prosecution  In 
this  cose  Is  that  the  defendant  and  his  asso< 
elate  contemplated  robbery;  that  that  was 
their  motive,  and  in  order  to  accomplish  their 
design  Beasley  was  struck  a  blow  which  caus- 
ed him  to  fall,  and  produced  Insensibility.  If 
the  blow  was  struck  for  this  purpose,  and 
death  resulted,  then  it  constituted  the  crime 
contemplated  by'  the  statute.  Under  the 
charge  of  the  court  the  attention  of  the  Jury 
was  called  to  this  provision  of  the  Code, 
and  the  Jurors  were,  in  substance,  Instructed 
that  they  could  convict  of  murder  in  the  first 
degree  under  no  other  prorlaion;  that.  If  they 
were  not  satisfied  of  the  defendant's  guilt  un- 
der this  provision,  theyshould  consider  wheth- 
er a  crime  of  a  lesser  degree  had  been  com- 
mitted, and.  If  not,  to  acquit.  The  appel- 
lant's counsel  has  called  our  attention  to  the 
case  of  People  v.  Wlllett,  36  Hun,  500.  from 
which  he  Insists  that  tbe  evidence  does  not  es- 
tablish the  crime  of  which  the  defendant  has 
been  convicted.  But  In  that  case  the  defend- 
ant testified  in  his  own  behalf  that  he  did  not 
Intend  larceny  at  the  time  that  he  struck  the 
blow  with  a  brass  faucet;  that  he  struck  the 
blow  in  the  heat  of  passion,  and  after  having 
done  so  he  formed  the  conclusion  to  take  the 
money  of  the  deceased,  not  knowing  at  that 
time  that  be  had  killed  him.  The  question 
was  thus  raised  tor  tbe  determination  of  the 


Jury  as  to  the  motive  and  Intent  of  She  de- 
fendant In  striking  the  blow  which  caused  the 
death.  Tbe  facts  In  that  case  dlCrer  widely 
from  those  In  this  case.  In  that  case,  tbe  de- 
fendant claimed  to  have  been  Insulted  by  the 
man  whom  he  struck;  in  this  case,  the  de- 
fendant and  his  associate  met  Beasley  iip<ni 
the  street,  a  stranger;  no  words  were  spoken 
or  quarrel  ensued.  If,  as  the  Jury  has  found, 
be  was  struck  down  by  a  blow  from  the  de- 
fendant for  the  purpose  of  robbery,  th^  can 
be  no  question  but  that  the  facts  come  within 
the  requirements  of  the  statute.  The  Judg- 
ment of  conviction  should  be  affirmed. 

PARKER,  C.  X,  and  6RAT,  O'BRIEN, 
LANDON.  and  WEBNBB.  J7.,  concur.  MAR- 
TIN, J.,  dissents. 

Jodgmeat  of  conTlcUon  afflimed. 


(Ut  N.  T.  ESQ 

WARN  T.  NSW  YORK  GBNH  ft  H.  B.  R. 
00. 

(Court  of  Appeals  of  New  Twk.  Jone  22» 

1900.) 

APPBAI^iaMiaSAL-TTNANniOVa  AFnsic- 

ANCB. 

The  court  of  appeals  will  not  dismiss  an 
appeal  on  the  gronnd  that  it  is  an  appeal  from 
a  judffment  of  the  sopreme  court  unanimouBly 
afiSrming  a  judgment  of  the  trial  court,  where 
the  record  shows  that  one  of  the  sitting  jus- 
tices, having  the  right  to  vote,  did  not  do  so, 
though  the  remaintog  justices  concurred  in  af- 
firming it. 

Appeal  from  supreme  court,  appellate  dl- 
Tlslon,  Fourth  department. 

Action  by  Ellas  Warn  against  the  New 
Tork  Central  &  Hudson  River  Railroad  Com- 
pany. Defendant  appealed  from  a  Judg- 
ment of  the  supreme  court,  appellate  divi- 
sion (63  N.  y.  6upp.  lllS),  affirming  a  judg- 
ment for  plaintiff,  who  moved  to  dismiss  tbe 
appeal.   Motion  denied. 

This  Is  a  motion  to  dismiss  tbe  appeal  on 
the  ground  that  it  is  an  appeal  from  a  Judg- 
ment unanimously  affirming  a  Judgment  In 
an  action  to  recover  damages  for  personal 
Injuries.  The  action  has  been  three  times 
tried,  and  has  been  once  before  this  court 
157  N.  T.  109.  51  N.  B.  744.  The  plalnUfl! 
was  a  car  Inspector  In  the  employ  of  tbe  de- 
fendant, and  was  injured  by  having  his  head 
squeezed  between  the  bumpers  of  cars  wliile 
be  was  inspecting  them.  The  negligence 
claimed  Is  that  the  defendant  failed  to  pro- 
mulgate and  enforce  rules  for  the  protectba 
of  car  Inspectors  while  In  the  performance 
of  their  duties.  The  original  Jndgmoit  of 
the  appellate  division  recited  that  Its  deci- 
sion was  unanimous.  Tbat  court  thereafter 
granted  leave  to  tbe  defendant  to  appeal  to 
tbe  court  of  appeals,  but  upon  the  condition 
that  no  questions  as  to  the  correctness  of  the 
exceptions  taken  to  the  testimony  adduced 
upon  the  trial,  or  to  the  charge  or  refasals 
to  charge  ot  the  trial  Judge*  ahonld  be  raised 
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la  this  coDrt;  *the  reftSon  of  nicli  restriction 
belne  that  no  sncta  questions  were  raised  or 
considered  In  tlie  appellate  division.  The 
plaintiff's  attorney  heret(tfore  serred  upon 
the  attorneys  for  the  defendant  papers  upon 
&  motion  to  dismiss  the  appeal,  which  mo- 
tion was  noticed  for  hearing  before  this' 
court  on  June  4tiii.  The  hearing  of  this  mo- 
tion was  stayed,  by  an  turder  made  by  Judge 
VANN,  to  give  the  defendant  an  opportu- 
nity to  apply  to  the  appellate  division  for  an 
amendm«it  of  Its  judgment.  That  applica- 
tion WR8  made  and  granted,  and  the  Jui^- 
ment  of  the  Appellate  division  now.  In  part, 
reclteu  "Ordered.  Justice  McIiBNNAN  sit- 
ting, but  not  voting,  and  the  remaining  four 
Judges  concurring,  that  the  said  Judgment 
so  appealed  from  be  affirmed.'*. 

HIscock,  Doheny,  WUliamB  &  Cowle,  for 
^pellant.  Jenney  &  Marshall,  for  respond- 

WERNER,  J.  (after  stating  the  facta). 
This  Is  not  a  unanimous  affirmance.  The 
cases  of  Harroun  v.  Light  Co.,  152  N.  Y. 
ai2,  46  N.  2&1,  88  Ll  H.  A.  615.  and  Mc- 
Donnell V.  Railroad  Co.,  150  N.  Y.  524,  58  N. 
E.  1127,  are  not  In  conflict  with  this  decision. 
In  the  former  case  the  record  recited  four 
Justices  as  sitting,  and  they  all  concurred. 
In  the  latter  case  all  the  Justices  composing 
the  court  heard  the  argument,  but  one  of 
them  died  before  It  was  decided.  In  this 
case  one  of  the  sitting  Justices  did  not  vote, 
although  he  had  the  right  to  do  so.  The 
motion  should  be  denied,  with  ¥10  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LBTX,  VANN,  LANDON,  and  OULIiElN,  JJ., 
concur^ 

Motion  denied. 

OSS  N.  T.  <78) 

DAHTTTH  V.  LBB  et  al. 
(Court  of  AppeAlB  of  New  York.  June  19. 

looa) 

AIVTBRHATITB  BBVISB— CONSTRUCTION— EX,EC- 
TION— ACTION. 
Testator  devieed  to  defendanta  hi§  home- 
stead farm,  and  directed  them  to  ptj  to  plain- 
tiff $3,000  in  7earlr  payments  of  $600  each. 
The  devise  concluded  as  follows:  "And  In  de- 
fault of  Bach  payments,  or  any  of  them.  I  give 
and  devise  to  said  I.  sixty  acres  of  said  home- 
stead. *  *  *  to  bold  the  same  daring  her 
natural  life;  and  after  her  death  I  give,  de- 
vise, and  beqneath  to  the  children  all  the  real 
or  personal  property  that  eaid  I.  receives  from 
my  estate."  iieU,  that  this  devise  gave  de- 
fendants an  election  to  pay  plaiaticr  $3,000  In 
cash  or  to  part  with  60  acrei  of  the  home- 
stead. 

Parker,  a  J.,  and  CBtien,  J.,  dissenting. 

.  Appeal  from  supreme  court,  appellate  di- 
vision. Fourth  department 

Action  by  Ida  B.  Damuth  against  Jennie 
M.  Lee  and  Jessamine  Lee  to  recover  cer- 
^n  moaey  claimed  by  her  under  the  will 
of  Lafayette  Lee,  dece&sed.   From  a  Judg- 


ment of  the  appellate  division  ^  N.  T. 
Supp.  648).  aOlrmlng^  a  Judgment  of  t^e  spe- 
cial term  dismissing  the  complaint,  plain- 
tlfC  appeals.  AfiEtrmed. 

On  the  14th  of  February,  1896,  Lafayette 
Lee,  then  about  70  years  of  age,  and  a  resi- 
dent of  Martlnsburgh,  Lewis  county,  N.  Y., 
died,  leaving  a  last  will  and  testament  dis- 
posing of  both  real  and  personal  property. 
He  left,  him  surviving,  a  widow  and  four 
children;  the  defendants  being  his  daugh- 
ters by  the  wife  who  survived  him,  and.  the 
plalntlfC  and  her  slater,  Helen  A  Foot,  be- 
ing his  daughters  by  a  former  marriage. 
The  defendants  were  26  and  23  years  of 
age,  respectively,  at  th(>  time  of  their  fa- 
ther's death,  and  Helen  Foot  and  the  plain- 
tiff were  49  and  36  years  of  age,  respective-' 
ly.  The  latter  two  were  married,  and  had 
children.  The  former  were  single,  and  re^ 
sided  with  their  parents.  The  testator  died 
seised  of  a  farm  known  as  the  "Home- 
stead," consisting  of  about  264  acres,  upon 
which  there  were  good  farm  buildings;  of 
another  farm  of  about  00  acres,  known  as 
the  "Oliver  Farm";  and  of  a  third  farm  of 
about  29  acres,  known  as  the  "Tag  Hill 
Farm."  He  was  also  possessed  of  ];>ersonal 
property  consisting  of  money,  farm  Imple* 
ments,  live  stock,  etc.,  of  the  value  of  about 
$3,000.  After  making  a  few  minor  be- 
quests, the  testator  gave  to  hia  wife  all  his 
personal  property.  He  next  gave  to  his 
daughter  Helen  A  Foot  a  life  estate  In  said 
Oliver  farm,  with  remainder  over  to  three 
of  her  sons,  who  are  specifically  named. 
By  the  seventh  clause  of  the  will  he  gives 
to  the  plaintiff  and  to  the  defendants  the 
Tug  HlII  farm  In  eqnal  shares.  The  sixth 
paragraph  of  said  will  Is  the  one  over  which 
the  present  controversy  has  arisen.  It  di- 
rected the  payment  by  the  respondents  to 
the  appellant  of  the  sum  of  $3,000  In  annual 
installments  of  $500  each.  The  appellant 
brought  this  action  to  recover  from  the  re- 
spondents the  first  of  such  Installments. 
The  court  below  dismissed  the  complaint. 

George  W.  Beeves,  for  appellant  0.  S. 
Mereness,  for  respondents. 

WBBNBB,  J.  (after  stating  the  fticts). 
The  language  of  the  sixth  paragraph  of  said 
will  is  as  follows:  "Slxtb.  I  give  and  devise 
to  my  two  daughters,  Jennie  M.  Lee  uid 
JesBBmine  Lee,  my  homestead  farm  w  whlt^ 
I  now  live,  sttuata  in  the  tovn  of  Martlns- 
burgh, Lewis  county,  N.  Y.,  comlstlng  ot 
about  two  hundred  and  flfty-foor  acres  of 
land,  to  be  equally  divided  between  them, 
share  and  share  alike;  and  I  direct  that  said 
Jennie  M.  Lee  and  Jessamine  Lee  shall  pay  to, 
Ida  B.  Damuth  three  thousand  dollars,,  to  be 
paid  in  five  hundred  dollars  yearly  pay- 
ments, the  first  payment  to  be  made  one 
year  from  the  time  of  my  death;  and  in  de- 
fault of  such  payments,  or  any  of  them,  I 
give  and  devise  to  said  Ida  B.  Damuth  sixty 
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acres  of  said  homestead  farm  on  the  north 
side  of  Bflid  farm,  and  next  to  Martin  Shel- 
don's farm,  and  be  wide  eDOUgh  to  contain 
sixty  acres  of  land  to  run  the  whole  length 
of  said  farm;  to  have  and  to  hold  the  same 
during  her  natural  life;  and  after  her  death 
I  give,  derlse,  and  bequeath  to  the  children 
air  the  real  or  personal  property  that  said 
Ida  Damuth  receives  from  my  estate,  to  be 
equally  divided  between  them,  share  and 
share  alike." 

In  the  controversy  over  this  simple  para- 
graph we  have  an  apt  Illustration  of  the 
anomaly  that  In  this  age  of  legal  construc- 
tion the  most  simple  and  direct  path  to 
truth  is  <tften  obstmcted  by  technicalities 
which  are  invoked  in  the  name  of  justice. 
To  the  lay  mind  this  language  might  seem 
to  be  simple,  unequivocal,  and  even  conclu- 
sive. But  under  the  microscopical  scrutiny 
of  the  trained  legal  mfnd  It  becomes  a  subtle 
thing  of  doubtful  and  mysterious  Import, 
which  requires  analyals  by  a  process  which, 
for  want  of  a  better  name,  Is  called  "con- 
stroctlon."  It  la  a  notable  feature  of  this 
process  that  the  diflScnlty  of  Its  application 
always  Increases  In  a  geometrical  ratio  with 
the  simplicity  of  the  subject  upon  which  It 
Is  to  operate.  If  we  were  left  to  depend  up- 
on oar  own  resources,  we  should  probably 
find  ourselves  confronted  with  the  query, 
what  Is  there  to  construe?  But  as  this  is 
not  the  case,  let  us  examine  the  language  of 
the  testator  In  the  light  of  the  suggestions 
presented  for  our  consideration.  It  is  urged 
that  tlie  testator,  a  just  and  intelligent  man, 
whose  will  evinces  a  desire  to  divide  his 
proper^  fairly  and  equitably  among  the 
maub«n  of  his  family,  as  ts  clearly  shown 
by  the  other  parts  of  the  instrument,  has 
failed  to  do  so  In  respect  to  the  appellant, 
unless  we  can  say  that -the  sum  of  $3,000. 
which  the  respwdents  are  directed  to  pay  to 
her,  is  to  be  regarded  as  an  absolute  and  nn- 
qualified  gift,  the  paymoit  of  which  Is  to 
be  secured  by  the  altematlre  devise  to  the 
appellant  of  a  life  estate  In  60  acres  of  land. 
It  Is  said  that  the  latter  cannot  be  fairly  con- 
sidered the  equivalent  of  the  former,  be- 
cause th^  relative  values  are  unequal;  that 
land  worth  $2,100  or  leas  ought  not  to  be 
substituted  for  $3,000  in  cash,  particularly 
fn  view  of  the  fact  that  the  remainder  in 
said  lands  goes  to  the  children  ot  the  testa- 
tor. Great  emphasis  Is  laid  upon  the  ex- 
pression that  only  "In  default  of  such  pay- 
ments, or  any  of  them,"  Is  the  appellant  giv- 
en the  life  estate  In  said  lands;  and  from 
this  she  draws  the  conclusion  that  the  re- 
spondents. In  attempting  to  choose  between 
ttie  alternatives  given  them  under  their  con- 
struction of  the  will,  are  acting  In  their  own 
wrong,  and  seeking  to  frustrate  the  testa- 
tor's Intention.  In  the  view  which  we  take 
of  this  paragraph  of  the  will,  these  are  mere 
abstractions,  which,  however  Interesting  as 
such,  must  yield  to  the  concrete  fact  that 
the  testator  seems  to  have  manifested  his 


desire  In  language  so  plain  and  anarab^ons 
as  to  leave  little  room  for  either  doubt  or 
constmctlott. 

The  sixth  paragraph  Is  composed  of  a 
single  sentence,  which  concludes  with  the 
words,  "to  have  and  to  hold  the  same  dar- 
ing her  natural  life;  and  after  her  [appel- 
lant's] death  I  give,  devise,  and  bequeath 
to  the  children  all  the  real  or  personal  prop- 
erty that  said  Ida  Damuth  rec^rea  from 
my  estate,  to  be  equally  divided  between 
them,  share  and  share  alike."  Thla  lan- 
guage ^eetually  disposes  of  the  claim  that 
the  sum  of  $3>000  directed  to  be  paid  to  the 
appellant  was  an  absolute  gift  to  her.  The 
words  of  limitation  found  in  that  part  of  the 
sentence  Just  quoted  i«fer  not  only  to  the 
land,  but  to  the  money  tiiere  mentioned, 
and  the  remainder  In  cither  is  manifestly  to 
the  children  <tf  Ua  Damutii,  and  not  to  the 
children  of  the  testator.  Tlie  real  estate 
referred  to  In  the  concluding  part  of  the 
sixth  paragraph  is  not  ttiat  mentioned  In  the 
seventh  paragraph  of  the  will,  because  the 
latter  was  given  to  the  appellant  and  the 
respondents  absolutdy.  According  to  the 
appellant's  theory,  howevw,  there  Is  still 
a  discrepancy  between  the  Income  on  $3.- 
000  In  money  and  the  value  of  the  land, 
which  la  found  to  be  $i%100.  It  is  urged 
that  this  operates  to  cut  down  the  estate 
which  the  first  part  of  the  sixth  iwragrapb 
gives  to  her.  mils  discrepancy  is  more  ap- 
parent than  real.  The  $3,000  was  to  be  paid 
in  six  annual  Installments,  without  interest, 
while  tbe  attematlTG  gave  her  the  use  of 
the  80  acres  of  land  at  the  end  of  the  first 
year.  But.  without  considering  for  the  pres- 
ent the  extraneous  circumstances  wbich 
throw  light  upon  the  equities  of  the  situa- 
tion, let  us  again  refer  to  the  language  of 
the  will  In  tbe  effort  to  ascertain  the  testa- 
tor's intent.  '  In  d<Hng  so  we  should  not  lose 
sight  of  the  fact  that  this  Is  an  exceedingly 
simple  instrument  both  In  language  and 
scheme.  Its  most  promlnept  feature  Is  the 
absence  of  much  of  tiie  technical  legal  ver- 
biage which  so  frequently  obscures  rather 
than  Illuminates.  In  plain,  concise,  and 
coherent  language  the  testator  says  that  the 
respondents  shall  pay  to  the  appellant  the 
stun  of  $3,000  In  yearly  payments  of  $500 
each,  and  in  default  of  such  payments,  or 
any  of  them,  be  gives  and  devises  to  the  ap- 
pellant 60  acres  of  land,  "to  have  and  to 
hold  tbe  same  during  her  natural  life."  It 
is  obvious  that  this  created  nothing  more 
than  a  life  estate  in  either  the  money  or 
the  land,  and  neither  was  to  take  effect 
until  the  period  fixed  for  the  decision  by  the 
respondents  should  have  elapsed. 

Conceding,  however,  for  the  purpose  of 
tbe .  discussion,  that  there  may  be  some 
slight  ambiguity  In  tbe  language,  there 
seems  to  be  none  as  to  the  testator's  Intent 
The  dominant  Idea  which  seems  to  pervada 
this  paragraph  Is  that  the  appellant  should 
have  tbe  use  of  a  certain  sum  ot  money,  or 
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Its  eqaiTalent  In  land,  and  that  tlie  respond- 
ents shonld  have  the  rigbt  dnring  the  year 
sacceeding  tbelr  testator's  death  to  deter- 
mine which  of  the  alteroative  commands  of 
the  will  they  would  obey.  If  that  Is  not  the 
fair  Import  of  the  language  of  the  will.  It 
Is  meaningless.  If  we  have  ascertained  the 
testator's  Intent,  It  matters  not  that  the  al- 
ternative chosen  by  the  respondents  seems 
to  be  less  favorable  to  the  appellant  than 
the .  other  would  have  been.  In  examining 
this  paragraph  of  the  will  we  must  remem- 
ber that  the  testator's  Intent  mnst  govern, 
even  though  Inapt  or  inaccurate  modes  of 
expression  may  seem  to  obscure  It  The 
cardinal  principle  which  must  guide  all  Ju- 
dicial analysis  of  wills  Is  that  construction 
is  not  reconstruction.  When  a  will  is  to  be 
construed,  It  Is  not  to  be  made  over.  When 
the  language  Is  plain  and  unambiguous,  ef- 
fect must  be  given  to  Its  obvious  import 
When  it  Is  Indefinite,  uncertain,  or  obscure, 
but  the  testator's  Intent  Is  manifest,  lan- 
guage must  yield  to  intention.  We  there- 
fore close  this  branch  of  the  discussion  as 
It  was  commenced,  with  the  suggestion  that 
the  language  of  the  will  seems  to  be  ex- 
plicit and  free  from  doubt.  Concedlns^ 
however,  that  It  may  be  ambiguous,  the  tes- 
tator's Intent  Is  obvious. 

Bat  let  QS  Indulge  for  a  moment  In  the 
assumption  that  both  language  and  Intent 
are  so  doubtful  and  ambiguous  as  to  com- 
pel resort  to  extraneous  evidence.  In  that 
view  of  the  case,  the  record  before  ns  con- 
tabu  abundant  evidence  to  sustain  the  con- 
struction of  the  will  contonded  for  by  the 
respondents.  Appellant  was  a  married  wo- 
man, settled  in  life,  with  a  husband  who 
owned  some  farming  lands,  a  portion  of 
which  was  opposite  the  60  acres  In  question. 
Not  only  the  testator,  but  his  neighbors,  re- 
garded the  homestead  farioa  as  being  worth 
ISO  an  acre.  Any  detached  portion  of  It 
without  buildings,  would,  of  course,  be 
worth  less;  but  appellant's  husband,  hav- 
ing other  lands  and  buildings  near  by,  could 
work  this  60  acres  quite  as  advantageou^y 
as  though  It  were  situated  on  the  same  side 
of  the  road  with  his  own  land.  Under  these 
chrcnmstancea.  It  would  be  quite  natural  for 
the  average  man,  and  particularly  for  the 
testator,  to  assume  that  the  detached  land 
wonld  be  worth  about  as  much  per  acre  as 
the  whole  together.  Thus  the  land  and 
money  mentioned  in  the  sixth  paragraph  of 
the  will  might  fairly  be  regarded  aa  the 
equivalents  of  each  other.  The  respond- 
ents were  unmarried,  and  resided  on  the 
homestead  farm.  They  had  no  estate  of 
their  own,  except  this  farm  whl<di  came  to 
them  under  this  will.  Presumably  It  would 
be  Impossible  for  fhem  to  make  the  yearly 
payments  provided  for  In  said  sixth  clause 
without  borrowing  mon^  for  that  purpose. 
With  this  possibility  before  him,  what  was 
more  natural  than  that  ^e  testator  shonld 
give  Uie  respondents  the  right  to  decide 


whether  they  would  borrow  money  upon 
the  whole  farm  or  conclude  to  part  with  a 
portion  of  it. 

The  appellant  contends  that  the  respond- 
ents, by  entering  upon  and  using  the  farm 
dnring  the  year  succeeding  the  testator's 
death,  elected  to  keep  the  farm  and  pay  the 
money.  Upon  thia  point  it  Is  enough  to 
say  that  upon  ample  evidence  the  courts  be- 
low have  found  that  there  was  no  such  elec- 
tion. 

None  of  the  errors  assigned  upon  the  rul- 
ings made  at  the  trial  Is  of  sufficient  merit 
to  require  discussion. 

In  the  expression  of  these  views  we  have 
Intentionally  refrained  from  the  citation  of 
authorities,  because  the  principles  by  which 
this  case  must  be  governed  are  so  well  set- 
tled as  to  be  elementary,  and  In  the  applica- 
tion of  these  principles  each  case  must  rest 
upon  its  own  peculiar  facts.  The  judgment 
of  the  court  below  should  be  affirmed,  with 
costs. 

GRAY,  HAIGHT,  martin,  and  LAN- 
DON,  JJ.,  concur.  PARKEE,  a  J„  and 
O'BRIEN,  J.,  dissent 

Judgment  affirmed. 


In  re  LTMAN. 


(US  N.  T.  no 


(Court  of  Appeals  of  New  Tork.   Jons  22, 

1900.) 

UqUOR  TAX  CHRTIPICATB  —  REVOCATION  — 
PORFKITURB  OP  R ERA TB— FAILURE  TO  AN- 
tSWBR  QUESTION— FALSE  ANSWER— FINDING 
-^mAROK— ABANDONMENT  —  SPBOIFrOATION 
-^AROB  OF  "AMY  01BBR  BBASON"— BF- 
FBCT. 

1.  TJnder  Uquor  Tax  I^aw,  $  28,  subd.  2, 
providing  that  a  certificate  anthorizing  the  sale 
of  liquor  shall  be  canceled  for  material  false 
statements  in  the  application  therefor,  an  ea- 
Ure  failure  to  answer  a  question  propoaoded 
in  the  apnllcation  will  not  sustain  a  finding  of 
a  false  afHi-matire  answer,  made  In  a  proceed- 
ing  to  forfeit  the  certificate. 

2.  Liquor  Tax  Law.  I  2B,  subd.  2,  provides 
that  a  certificate  to  sell  liquor  shall  be  canceled 
for  false  statements  In  the  application  there- 
for, for  a  violation  of  any  proTisioo  of  the  law, 
conviction  of  which  would  forfeit  it  or  "for  any 
other  reason"  showing  that  the  holder  is  not 
entitled  to  retain  It.  Section  25  provides  that 
If,  in  30  days  from  the  receipt  of  a  certificate 
tor  cancellatioD,  proceedings  are  instituted  for 
its  revocation,  and  are  determined  against  the 
holder,  all  rebate  on  the  certificate  shall  be  foi^ 
foited.  Held,  in  a  proceeding  under  section  26, 
that  speeificatidns  in  a  charire  of  makinir  a 
false  answer  cannot  be  relied  on,  after  that 
charge  is  abandoned,  to  show  "any  other  rea- 
son" for  the  caacellation  and  coqseguent  for- 
feiture, since,  where  "any  other  reason"  Is  re- 
lied on,  aacfa  reason  must  be  specifically  stated. 

Appeal  from  suprone.  court,  appellate  di- 
vision. Fourth  department 

Petition  by  Henry  Lyman,  state  oommls- 
flioner  of  excise,  against  Charles  O.  Speld^ 
for  an  order  revoking  and  canceling  a  liquor 
tax  certificate  issued  to  SpeldeL  From,  an 
Older  of  the  appellate  dtviakw  affirming  a» 
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order  caacelfng  the  certlflcate  (64  N.  T.  Sapp. 
7fi6).  IBpeidel  appeal!.  ReTeraed. 

Moses  Shire,  for  appellant.  Kerada  N. 
Stranataan,  fen:  respondent. 

LANDON,  J.  It  is  not  disputed  that  the 
application  made  by  the  appellant  for  a  hotel 
beeper's  license  or  certificate  was  defective 
In  that  It  contained  no  answer  to  question 
No.  26.  The  appellant  roluntarlly  surren- 
dered the  certlflcate  before  this  proceeding 
was  commenced.  The  first  question  present- 
ed by  the  appeal  Is  whether  the  defendant's 
failure  to  answer  question  No.  2(S  in  his  ap- 
plication was  a  false  answer.  The  practical 
question  with  the  defendant  Is  whether  be 
is  entitled  to  the  rebate  of  the  tax  paid 
by  falm  for  the  unexpired  part  of  the  license 
year.  The  petition  for  the  cancellation  of 
the  certlflcate  alleged  In  Its  fourth  paragraph 
as  grounds  therefor  that  a  material  state- 
ment in  the  application  for  the  certlflcate 
was  false,  namely,  tbe  answer  to  question 
No.  2G  therein.  The  question  was  not  an- 
swered at  all.  and  the  argument  is  that  the 
failure  to  answer  was  Intended  as  an  af- 
firmative answer,  or  was  equivalent  to  it 
Plainly,  no  answer  is  not  an  affirmative  an- 
swer; rather  It  suggests  that  an  affirmative 
answer  could  not  be  made.  The  evidence 
shows  that  an  affirmative  answer  would 
have  been  false.  "We  cannot  suppose  that, 
if,  the  officer  whose  duty  it  was  to  examine 
the  application  had  carefully  performed  that 
duty,  he  would  have  Issued  the  certificate. 
We  may  rather  suppose  that  the  officer  neg- 
ligently assumed  an  affirmative  answer.  The 
evidence  does  not  support  the  finding  of  a 
false  answer,  and  In  that  respect  does  not 
sustain  the  order  appealed  from.  The  question 
remains  whether  It  can  be  sustained  upon  any 
other  ground.  Other  grounds  were  set  forth 
In  the  fifth,  sixth,  and  seventh  paragraphs 
of  the  petition  for  cancellation.  The  matter 
came  before  the  special  term  upon  the  defend- 
ant's demurrer  to  tbe  petition  and  other  ob- 
jections. These  were  overruled,  the  proceed- 
ing was  referi!ed  to  a  referee  to  take  and  re- 
port theevidence,andltwas  further  "ordered, 
the  petitioner  consenting  thereto,  that  the  al- 
legations contained  in  the  petition,  being  the 
allegations  contained  In  paragraphs  Nos.  5,  6, 
and  7.  other  than  those  charging  false  state- 
ments made  In  the  application  for  the  certifi- 
cate in  question,  be  and  the  same  are  hereby, 
stricken  out"  Tbe  respondent  contends  that 
after  striking  out  all  statements  In  said  para- 
graphs other  than  those  charging  false  state- 
ments made  In  the  application  for  the  cer- 
tificate, enough  remains  to  present  the  Issue 
whether,  apart  from  the  alleged  false  state- 
ment ttie  appellant  was  entitled  to  hold  such 
certificate.  As  at  the  time  this  proceeding 
was  commenced  tbe  appellant  did  not  hold 
the  certlflcate,  but  had  prior  thereto  rolnn- 
tarily  surrendered  It  the  Issue  as  to  his  right 
t«  bsM  It  is  academic,  ao  Car  as  tt  operated 


as  a  license  to  defendant  to  continue  the 
sale  of  liquor,  and  Is  practical  only  so  far 
as  it  Involves  tbe  defendant's  right  to  re- 
ceive the  rebate  of  the  money  for  the  un- 
expired part  of  the  license  year.  Section  25 
of  the  liquor  tax  law  provides  that  If  with- 
in 30  days  from  the  receipt  of  the  certificate 
for  cancellation  proceedings  shall  be  insti- 
tuted for  Its  revocation,  and  they  be  de- 
termined against  the  holder,  all  rebate  there- 
on shall  be  forfeited.  The  question,  there- 
fore. Is  not  whether  his  license  could  be 
canceled  if  he  still  held  It,  but  whether  it 
can  be  canceled  for  the  sole  purpose  of  for- 
feiting the  rebate.  The  argument  that  &s 
he  was  not  entitled  to  receive  the  certificate, 
he  was  not  entitled  to  hold  it  may  be  ef- 
fective to  deprive  him  of  It  as  a  license, 
and  not  effective  to  forfeit  his  right  to  the 
rebate.  In  the  former  case  the  statute  should 
be  construed  so  as  to  accord  to  fraud  no 
favor;  In  the  latter  case  it  should  be  so 
construed  as  not  by  a  hostile  construction 
of  doubtful  phrases,  to  visit  a  penalty  or 
forfeiture  upon  a  former  certlflcate  holder. 
The  statute  (section  28,  subd.  2)  states  three 
grounds  of  cancellation:  (1)  Material  false 
statements  in  the  application  for  the  certifi- 
cate; (2)  violation  of  any  provision  of  this 
law,  conviction  of  which  wonld  cause  a  for- 
feiture of  such  certlflcate;  (3)  or  for  any 
other  reason  that  he  was  not  entitled  to 
hold  such  certlflcate.  It  will  be  seen  that 
the  statute  so  speclfles  the  first  and  second 
grounds  that  the  certificate  holder  can  under- 
stand what  they  are,  but  when  he  comes  to 
tbe  third  provision  he  finds  that  In  place 
of  a  spedfic  ground  so  stated  that  he  can 
understand  It  "any  other  reason"  Is  sul>- 
stltuted.  What  Is  "any  other  reason"?  In 
the  absence  of  statutory  specification.  Is  the 
certlflcate  holder  remitted  to  conjecture,  and 
must  he  conjecture  aright  under  penalty  of 
forfeiture  of  all  rebate  after  he  haa  volun- 
tarily surrendered  his  certlflcate  for  cancel- 
lation ?  Forfeitures  are  odious  In  law.  Where 
the  forfeiture,  after  the  voluntary  surrender 
of  the  certlflcate,  rests  upon  "any  other  rea- 
son" than  the  grounds  specffically  stated  in 
the  statute,  we  think  It  should  appear  in 
the  statute  Itself,  or  in  some  other  statute, 
what  is  meant  by  the  phrase  "any  other 
reason."  It  should  not  be  left  to  the  ac- 
cuser to  devise  !t  or  for  tbe  court  to  spell 
It  out  In  penal  cases  from  reasons  of  public 
policy.  But  If  it  could  be  thus  devised,  such 
reason  should  be  clearly  stated  In  the  char^ 
against  the  defendant  Here  the  cha^  Is 
that  tbe  defendant's  answer  to  question  No. 
26  was  false,  and  then  follow  specifications 
of  such  alleged  falsity,  closing  with  this  con- 
clusion of  law:  "And  for  that  reason  [name- 
ly, the  false  statement  as  thus  shown  by 
the  specifications]  the  said  Speidel  was  not 
entitled  to  receive  and  Is  not  entitled  to  hold 
such  certificate."  Thus  the  reqwndent  In- 
fers that  although  the  charge  of  a  false 
statement  cannot  ba  nutatned*  the  «peclS- 
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cations  In  support  of  the  diarge.  do  not  fall 
with  the  cbarse  Itself,  bnt  may  be  used  to 
Imply  and  define  some  reason  permlBtfble 
to  be  Implied  by  the  phrase  "any  other  ksp 
son."  and  tiierenpon  the  defendant  msy  be 
convicted  of  not  being  entitled  to  hold  the 
certificate.  We  cannot  concur  In  this  Tiew 
when  the .  revocation  of  the  cerUficate  Is 
made  the  tnstrament  of  forfeiture  in  proceed- 
ings tak^.aftor  the  Toluntaiy  surrender  of 
the  certUtcatew  We  therefore  hold  tha^  ^en 
ttie  charge  of  TWfliHng  a  fiUse  statement  fall* 
ed,  no  other  charge  remained  upon  which 
the  defendant's  certificate  could  be  rerofced 
or  canceled.  The  order  should  be  reversed, 
and  proceedings  dismissed  with  costs. 

PABKEB,  a  X.  and  O'BRIEN,  BABT- 
LBTTT.  HAIGHT.  and  ODUCjEN,  33^  concur. 
TANK.       omcurs  In  result. 

Ordered  reversed,  etc 


nn  K.  T.  M) 
DROBGB  T.  AHBEN8  &  OTT  HFO.  00. 

^ort  oC  Appeals  of  New  Toric  Jane  19, 
1800.) 

BMM-rMlSm  STATW BNTS-^KANOIAL  COH< 
OmON— INDUCBHBNT  OF  SAI^BTIDBNC»- 
FBA.UD— AFPIRlf ANGB  —  FILINO  MBCHAMIG'S 
UBN-SBB0I8BION— BSTOFPBIj-^SBIQNBD  BS- 
TATB  —  nUNO  CUUM  —  FOREIQN  CORPORA- 
TION —  DOINO  BUSINB88  —  SALBS  THROUOH 
X0BNT8. 

1.  Where  the  evidence  Bbowed  goods  were 
■old  after  request  tor  a  statement  of  the  piir> 
diaser's  financial  oonditioDt  and  receipt  of  ench 
statement,  showing  a  large  snrplua  of  assets 
ovew  Uabilities,  ownership  of  valuable  stock, 
and  receipt  of  large  salary  and  commissions, 
aod  within  six  weeks  thereafter  the  purchaser 
assigned  for  the  benefit  of  credltora,  the  in- 
ventorr  and  schedules  showing  insolvency,  and 
a  bookkeeper  of  the  pun^aser  testified  that 
the  general  condition  of  the  business  had  not 
snbetantiaUy  changed  during  the  interval,  and 
there  was  testimony  that  the  sale  was  made 
in  reliance  on  the  statement,  a  finding  that 
snch  sale  was  Induced  by  fraud  was  sufficient- 
ly aopported. 

2.  where  a  sale  of  goods  was  induced  by 
fraudulent  representations  of  financial  condi- 
tion and  Bolvency,  and  within  six  weeks  there- 
after an  assignment  for  the  benefit  of  creditors 
was  made,  and  the  inventory  and  schedules 
showed  the  bnver  to  be  inaoWent,  the  filing  of 
a  mechanic's  lien,  six  weeks  after  such  show- 
ing of  insolvency,  on  property  in  which  such 
goods  had  been  nsed,  did  not  constltnte  an 
election  to  affirm  the  sale,  estopping  a  resds- 
sion  thereof  for  such  fraud. 

3.  Where  a  sale  of  goods  was  induced  by 
frandnlent  representations  of  financial  condi- 
tion and  solvency,  and  within  six  weeks  there- 
after the  buyer  assigned  for  the  benefit  of  cred- 
itors, and  was  shown  by  the  inventory  and 
schedules  to  be  utterly  insolvent,  the  filing  of 
a  verified  proof  of  a  claim  tor  the  goods  against 
the  assigned  estate,  two  weeks  after  such  show- 
ing of  insolvency,  constituted  an  affirmance  of 
the  sale,  and  concluded  the  right  to  rescind 
for  sneb  fimud. 

4.  Sales  of  goods  by  a  foreign  corporation, 
through  salesmen  or  traveling  agents,  Is  not 
doing  business  in  the  state,  within  Laws  18£>2, 
c.  6ST,  regulating  foreign  corporations  doing 
business  in  the  state. 

Landou,  J.,  dissenting. 


Aroeal  fnnn  snprone  court,' appdlate  dl- 
Tlslon,  First  department  . 

Action  by  Otto  H.  Droege,  as  assignee  for 
the  benefit  of  creditors  of  one  Belnbardt, 
against  the  Ahrens  4b  Ott  Manufacturing 
Company.  From  a  Judgment  of  the  appel- 
late division  0S4  N.  T.  Supp.  109^  affirming 
a  Judgment  In  favor  of  the  defendant,  plain- 
tiff appeals.  Reversed. 

This  action  was  originally  brought  by  the 
plaintiff,  as  aBslgnee  for  the  benefit  of  cred- 
itor of  one  Belnbardt,  against  Chambers  & 
Lemon,  to  recover  the  purchase  price  of 
goods  sold  and  delivered  by  the  plaintiff's 
assignor  to  that  firm,  Relnhardt  had  pur- 
chased the  goods  from  this  defendant,  who 
made  claim  to  them,  or  their  proceeds,  upon 
the  ground  of  fraud  In  the  transaction  of 
their  sale.  Thereupon,  the  original  defend- 
ants obtained  an  order  of  interpleader,  paid 
the  money  due  by  them  Into  court,  and  the 
present  defendant  was  substituted  in  their 
stead.  The  goods  had  been  sold  to  Reln- 
hardt through  a  salesman  or  traveling  agent 
of  the  defendant,  on  November  4,  1896.  At 
the  time  when  Relnhardt  gave  his  order  for 
the  goods  he  desired  a  credit  of  sixty  days. 
Carrutbers,  the  defendant's  agent,  asked  hfm 
for  a  statement  of  his  financial  condition, 
which  he  gave,  and  a  memorandum  of  which 
Oarruthers  forwarded  with  the  order  to  the 
defendant,  which  was  a  Kentucky  corpora- 
tion, having  Its  place  of  bniMnesB  at  Louis- 
ville, in  that  state.  The  order  was  accepted 
by  the  dtfendant,  and  the  goods  were  soon 
after  shipped.  This  statement  showed  as* 
sets,  conalstlng  In  stock  on  band  and  In  out- 
standing accounts,  amounting  to  fS4,800,  and 
liabilities  amounting  to  f8,000,  thus  exhibit- 
ing a  surplus  of  assets  exceeding  $25,000; 
and.  In  addltimi,  that  Belnbardt  was  the' 
ownor  of  eerti^  shares  «f  stock  ctnumand- 
Ing  a  value  exeeoutng  par,  and  was  In  re- 
c^pt  of  salary  and  communions  of  between 
fe,000  and  97,000  a  year.  On  December  7tb 
following,  B^bibardt  made  his  assignment  to 
the  plaintiff.  On  Deconbw  17th  the  lavea- 
tory  ai^  schedules  were  filed,  showing 
"nomfaial  assets  upwards  of  $22,000;  actual 
assets  upwards  of  $21,000;  liabilities,  abso* 
Into,  upwards  of  ^,000;  and  oriitingent 
liabilities  upwards  of  $10,000."  On  January 
2d  the  defendant  filed  with  the  assignee  a 
verlfled  proof  of  a  tialm  against  tiie  estate 
of  Belnbardt  for  13ie  goods  theretofore  sold 
to  him.  On  February  4tb  the  defendant  filed 
notices  of  lien,  under  the  mechanic's  lien 
law,  affecting  certain  premises,  in  the  build- 
ings upon  which  the  materials  bad  been 
need  by  Gbambws  A  Lnnon,  which  alleged 
that  the  materials  bad  been  furnished  by 
this  defendant  to  Chambers  ft  Louon.  Sub- 
sequentty,  in  March,  the  defendant  wrote  to 
the  assignee  asking  about  the  chances  of  an 
early  dividend.  In  the  foHowing  month  of 
August  the  defWdant  served  upon  the  as- 
signee a  written  notice  to  the  effect  that  It 
,  elected  to  reaeind  the  sale  of  the  gooda,  up«m 
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the  ground  that  It 'was  fndaced  by  means  of 
false  and  fraudulent  statements  as  to  his 
(Relntaardt'B)  solvency,  and  demanded  the 
return  of  the  foods,  or  the' payment  of  the 
r&lue  tiiereof,  or  of  their  proceeds. 

Upon  the  trial  of  the  action,  the  facts 
vlth  respect  to  the  transaction  of  sale  were 
testified  to  by  Carruthers,  and  a  former 
bookkeeper  of  Relnbardt  testlSed  to  the  ef- 
fect that  the  general  condition  of  Reinhardt's 
business  was  Bubstantlally  the  same  tot  the 
six  weeks  pvecedlng  tbe  assignment.  There 
was  testimony  In  behalf  of  tbe  defendant, 
also.  Introduced  without  objection,  that.  In 
shipping  the  goods  upon  Relntiardt's  order, 
It  relied  upon  Relnhardt's  statements  as  to 
bl8  condition.  When  Relnbardt  was  called 
in  rebuttal,  la  behalf  of  the  plalntUf,  while 
admitting  the  conversation  with  Carruthers 
respecting  bis  solvency,  he  denied  some  of 
the  statements  in  Carruthers'  memorandum. 
The  court  at  special' term,  where  the  trial 
was  bad,  filed  a  "short  decision,"  directing 
Judgment  in  favor  of  the  defendant,  npon 
tbe  ground  that  tbe  sale  by  It  to  Relnbardt 
was  procured  by  fraud;  that  there  bad  been 
no  affirmance  thereof  by  the  defendant  with 
full  knowledge  of  the  circumstances  attend- 
ing tbe  fraud;  and  that,  the  latter  having 
elected  to  rescind  the  contract  of  sale,  It  had 
the  right  to  follow  the  property  or  Its  pro- 
ceeds. Tbe  plaintiff  duly  excepted  to  this 
decision.  The  appellate  division  affirmed  the 
judgment  which  the  defendant  had  enteredi 
but  that  the  affirmance  was  unanimous  does 
not  appear  In  the  .order.  The  plaintiff  has 
now  appealed  to  tbl>  court.;    .  - 

David  B.  Hltt  for  ^pellant '  John  B. 
Oreen,  for  respondent. 

.  ,<  .     '  . 

GRAT,.  J.  ^ter  stating  the  facts).  Tbere 
was  sufficient  In  tbe  evldea<»  upon  wbloh 
the  trial  court  might  find,  as  It  did,  that  tbe 
sale  of  tbe  gopds  to  Relnbardt,  the  plaintUTa 
assignor,  was  Induced  by  tbe  fraudulent  reiV' 
resentatlons  which  be  made  to  the  defend- 
ant's agent,  at  the  time  of  giving  the  order 
for  the  goods,  respecting  his  financial  condi- 
tion and  solvency.  Tbe  assignment  by  Reln- 
bardt, following  so  soon  after  tbe  transaction 
of  tbe  sale,  wltii  its  showing  of  Insolvency, 
In  connection  with  the  evidence  of  Reinhardt'a 
bookkeeper  that  bis  condition  had  been  sub- 
stantially the  same  for  the  six  weeks  pre- 
ceding tbe  assignment,  afforded  ample 
ground  for  holding  that  a  fraud  bad  haea 
perpetrated  upon  the  defendant. 

The  serious  question  in  the  case  is  wheth- 
«r  the  defendant  bad  not  so  elected  to  affirm 
tbe  transaction  of  sale  as  to  conclude  It  from 
thereafter  prosecuting  its  claim  to  rescind  it 
upon  the  ground  of  the  fraud.  It  could  not 
affirm  the  existence  of  the  contract  of  sale 
for  the  purpose  of  a  recovery  under  It,  and 
anbsequently  treat  tbe  contract  as  avoided 
by  the  fraud  of  the  vendee,  provided  that 
tbe  aa  in  affirmation  was  with  knowledge 


of  the  essential  facts.  It  was  observed  by 
Chancellor  Kent  in  Sanger  v.  Wood.  3  Johns. 
Cb.,  at  page  421,  that  "any  decisive  act  of 
the  party,  with  knowledge  of  bis  rights  and 
of  the  fact,  determines  his  election  In  tbe 
case  of  confilctlng  and  inconslstant  rem- 
edies." This  Is  the  principle  upon  which  is 
based  the  doctrine  of  the  election  of  reme- 
dies, where  two  exist  In  a  given  cjiee  which 
are  substantially  Inconsistent  It  Is  equally 
applicable  to  a  case  like  this,  where  the  de> 
fendant  has  decided,  In  effect,  to  ratify  a 
transaction  of  sale,  by  asserting  that  bis 
property  was  sold  to  tbe  ijlaintlff's  assignor, 
who  promised  to  pay  therefor,  etc.  The  doc- 
trine of  affirmative  action,  as  determining 
finally  the  party's  attitude  -  with  respect  to 
the  transaction  Involved,  Is  exemplified  in 
the  cases.  Mills  v.  Parkhurst,  126  N,  Y.  89, 
28  N.  E.  1041,  13  L.  R.  A.  472;  Terry  v. 
Hunger,  121  N.  T.  161,  24  N.  E.  272,  8  L.  B. 
A.  216;  Conrow  t.  Little,  115  N.  T.  387,  22 
N.  B.  346,  6  L.  R.  A.  6d3;  Fowler  T.  Bank, 
113  N.  T.  450,  21  N.  B.  172,  4  L.  R.  A.  145; 
Seavey  v.  Potter,  121  Mass.  297;  Ormsby  v. 
Dearborn,  116  Mass.  3S6.  In  the  Massachu- 
setts cases  cited,  It  was  held  that  tbe  claim 
to  rescind  the  sale  was  Inconsistent  with  a 
proof  of  claim  in  bankruptcy  for  tbe  price  of 
the  goods'.  Seavey  v.  Potter,  supra.  I  do 
not  consider  that  tbe  filing  of  the  mechanic's 
lien  constituted  any  decisive  evidence  of  de- 
fendant's election;  but  the  filing  ol!lbe  veri- 
fied proof  of  a  cbUm  ap<ui  the  assigned  es- 
tate appears  to  me  to  have  been  a  decisive 
act  In  affirmation  of  the  sale,  and.  if  done 
with  knowledge  of  the  essential  facts,  then 
I  think  tbe  defendant  was  bound  by  It 

It  Iff  true  that  the  finding  of  tbe  trial  court 
was  to  the  effect  that  the  defendant  did  not 
affirm  tbe  sale  of  the  goods;  but  tbe  finding 
was  excepted  to,  and.  If  tbe  evidence  was 
wanting  In  support  of  It  tb^  ie±ceptlon  must 
prevalL  It  Is  perfectly  clear  from  tbis  rec- 
ord that  no  further  facts  came  to  defend- 
ant'B  knowledge  up  to  the  time  of  making 
Its  claim  to  rescind  than  It  was  possessed  of 
at  the  time  of  filing  Its  proof  of  claim  with 
tbe  assignee.  At  that  time  the  Inventory 
and  schedules  of  Relnbardt  disclosed,  within 
about  six  weeks  of  bis  purchase  of  the 
goods,  bis  utter  Insolvency..  Tbe  facte  or 
Inferences  thus  furnished  were  all  tbat  the 
defendant  ever  bad,  and  tbe  only  further 
fact  communicated,,  confirmatory  of  the 
fraud  of  Relnbardt  was  In  bis  bookkeeper's 
testimony  upon  the  trial.  It  may  well  be 
that  tbe  defendant  lacked  what  might  be 
termed  "exact  knowledge"  upon  the  subject 
when  It  made  Its  proof  of  claim  npon  the 
assigned  estate.  The  facts  were  rather 
such  as  to  furnish  Inferences  of  Reinbardfs 
fraud;  but  they  were,  subsequently,  deemed 
sufficient  for  the  maintenance  of  an  action 
In  rescission  without  any  addition  thereto, 
so  far  as  the  record  discloses.  I  think  the 
case  to  be  within  the  application  of  the  gen- 
,  eral  rule  that  tb«  defendant  should  be  hdd 
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to  hare  been  bound  by  Its  first  electton  to 
Affirm  the  trftnsactlon. 

There  ia  nothing  In  the  point  that  the  de- 
•fendant  waa  disabled  from  obtaining  relief 
under  the  counterclaim  In  Its  answer  for  the 
goods,  or  their  ralne,  based  upon  the  fraud 
ot  the  plaintUT's  assignor,  by  reason  of  Its 
being  a  foreign  corporation,  without  the  au- 
^orlty  to  do  business  within  this  state,  un- 
■der  the  requirements  of  the  general  corpora- 
tion law.  Laws  1892,  c.  687.  It  Is  doubtful 
whether  the  proTlslons  of  the  act  would  ap- 
Tply  to  such  a  case  as  this,  where  the  party 
was  brought  In  by  an  order  of  Interpleader. 
It  Is  dtlU  more  doubtful  whether  this  con- 
tract was  made  In  the  state  of  New  York. 
However  it  may  be  with  respect  to  these 
propositions,  the  defendant  was  not  doing 
'business  in  this  state,  within  the  doctrine  of 
the  cases  of  People  t.  Commissioners  of 
Taxes,  28  N.  Y.  242,  ami  of  People  t.  Barker, 
6  App.  Dl7.  246,  39  N.  Y.  Supp.  151,  affirmed 
here.  149  N.  Y.  628,  44  N.  B.  112S.  For  the 
reasons  given,  I  think  the  judgment  should 
t>e  reversed,  and  a  new  trial  ordered,  with 
•costs  to  abide  the  event 

PABKI:R,  G.  J.,  and  O'BBIBN,  HA.IGHT, 
MARTIN,  and  WERNOR,  JJ..  concur.  LAN- 
tDOSf  J.,  dissrats. 

Judgment  reversed,  eta 

N.  T.  486) 

BOiBCHANIS'  BANK  OF  BUFFALO  T. 

WBltL  et  al. 
(Coort  of  AwmLb  of  New  York.  June  10, 
1900.) 

:1ANZ)8-SAX.B— BOND  AND.  HORTQAOB^RBSCIS- 
aiON  —  HORTQAGOR'S  OPTION  —  WRITTSIN 
AQRBSUIINT-ASSIONBB  WITHOVT  NOTICE— 

axEBCisB  or  option— defense. 

Where,  contemporaneously  with,  a  bond 
.and  mort^a^  securing  the  purchase  price  of 
land,  a  written  a^ement  Is  executed,  giving 
the  mortfwgor'  an  option  to  rescind  and  re- 
convey,  wnereupoB  be  is  to  be  d^hareed  from 
liability,  and  toe  mortgagee  assigns  the  bond 
and  mortgage  as  collateral  security  to  a  credit- 
or who  has  no  notice,  actual  or  constructive, 
of  the  written  a^rennent.  and  the  mortgagor 
then  rescinds  the  sale  and  reconveys  the  land 
to  the  mortgagee;  who  assumes  the  mortgage, 
the  mortgagor  la  not  thereby  discharged,'  as 
Against  the  assignee,  from  hia  persoBal  jlabili- 
ty  for  anv  excess  remaining  due  after  fore- 
closure sale,  since  eijtiittes  which  may  le  In- 
-terposed  as  defenses  against  the  assignee  of  a 
nonnegotiable  instrument  are  only  such  as  are 
inherent  in  the  contract  of  which  the  instru- 
ment is  evidence,  and  as  exist  at  the  time  of 
assignment. 
Martin,  J.,  dissenting. 

Appeal  from  supreme  court,  appellate  dl- 
vision,  Fourth  department. 

Suit  by  the  Merchants'  Bank  of  Buffalo 
against  Louis  Weill  and  others.  From  a 
judgment  of  the  appellate  division  (52  N.  Y. 
Snpp.  37)  reversing  a  Judgment  In  favor  of 
defendant  Weill,  he  appeals.  Affirmed. 

This  was  an  action  to  foreclose  a  bond  and 
Muor^age  and  to  recover  Jadgment  for  a  de- 


ficiency ts^st  the  defradant  Louis  T^din, 
as  obligor  upon  the  bond,  if  any  such  rtioQld 
arise  upon  a  sale  lA  foreclosure.  The  facts 
are  not  In  dispute.  The  firm  of  Thome  ft 
Angell  owned  a  plot  of  land  In  the  city  of 
Buffalo,  the  legal  title  to  which  was  vested 
In  Angell,  who  held  It  for  the  benefit  of  the 
firm.  On  November  5,  1890.  Angell  convey- 
ed the  land  to  Louis  Weill  for  the  considera- 
tion of  $8,302,  of  which  the  sum  of  $2,302 
was  i>ald  In  cash.  The  balance  was  secured 
to  be  paid  by  the  bond  of  Louis  Weill,  by 
which  he  bound  himself  to  pay  to  his  gran- 
tor, or  to  his  representatives  or  assigns,  the 
sum  of  $6,000,  with  Interest  As  collators] 
security  for  the  payment  of  the  said  Indebt- 
edness mentioned  In  the  bond,  Weill  at  '^e 
same  time  executed  a  mortgage  to  Angell 
upon  the  premises  conveyed.  On  January  28, 
1801.  Angell  assigned  the  said  bond  and  mort- 
gage to  tills  plaintiff  as  a  collateral  security 
for  the  payment  of  any  and  all  promissory 
notes  made  ttnd  indorsed  by  Thome  ft  An- 
gell, and  discounted  or  cashed  for  them  by 
the  plalntUf,  and  for  any  and  all  renewals 
thereof,  or  any  part  thereof.  This  assign- 
ment was  duly  recorded  in  the  proper  office. 
At  the  time  of  the  execution  of  the  assign- 
ment the  plaintlfF  was  the  owner  and  holder 
of  commercial  paper  upon  which  Thome  & 
Angell  were  liable  either  as  makers  or  In- 
dorsers.  This  paper  was  renewed  teom 
time  to  time  thereaft:er,  and  other  discounts 
were  made  by  the  plaintiff  of  paper  upon 
whicb  Thome  ft  AngeO  vfet^  liable  either 
as  makers  or  tndorsers;  and  fhetr  Indebted- 
ness, when  this  action  was  commenced, 
largely  exceeded  the  amount  due  uifttn  the 
mortgage  held  as  security.  Concurrently 
with  the  execution  of  the  bond  and  mort- 
gage mentioned,  an  agreement  In  wiltliig 
Was  made  between  Thome  ft  Angell  and 
Well],  by  the  terms  ef  which  It  was  agreed 
that  said  Weill  at  any  time  wI-Qiin  two  years 
from  the  date  thereof  might  elect  to  recom- 
vey  said  premises  to  Thorn^  ft  Angell,  and 
that  upon  such  reconveyance  Thome  ft  An- 
gell would  pay  to  Weill  all  moneys  paid  by 
'blm  to  apply  upon  the  purchase  of  the  land, 
together  with  all  Interest  paid  by  him  upon 
the  mortgage,  etc.,  and,  further,  would  re- 
lease him  from  every  obligation  Incurred  by 
him  with  reference  to  the  property.  This 
hgi'eement  was  not  recorded,  nor  was  any 
notice  thereof  given  to  or  had  by  the  plain- 
tiff. After  Oie  assignment  to  the  plaintiff 
of  the  bond  and  mortgage,  Weill  was  noti- 
fied of  its  having  been  made,  within  a  ahort 
time;  and  upon  one  occasion,  in  May,  1801. 
he  paid  the  Interest  at  the  plalntlflTs  bank. 
On  April  so;  1802,  Weill  executed  and  deliv- 
ered to  Thome  ft  Angell  a  conveyance  of 
the  premises  described  In  the  mortgage,  and 
Thome  &  Angell  paid  to  him  all  the  sums 
of  money  which  they  bad  agreed  to  pay  to 
him  In  such  event,  under  the  agreement 
hereinbefore  referred  to.  In  this  convey* 
ance  Thome  ft  Ang^I,  tbft  grantees,  assam- 
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ed  mOTtgiige  which  had  been  g^Ten,  oad 
agreed  to  pay  the  same.  Weill's  defense  to 
the  plaintiff's  ctunplalnt  In  toreclorare  was 
based  upon  the  agreement,  which  gave  to 
him  the  right  within  two  years  to  rescind 
the  purchase,  and  to  reconvey  the  premises 
to  Thorne  &  Angell,  by  which  reconveyance, 
as  he  claims,  his  bond  was  discharged.  The 
case  was  tried  before  the  court  without  a 
Jury,  and  the  trial  court,  holding  that  Weill's 
reconveyaDce  was  made  In  good  faith,  and 
in  pursuance  of  the  contract  made  between 
him  and  Thome  &  Angell,  reached  the  legal 
conclusion  that  Weill  was  not  liable  for  any 
deficiency-  which  might  arise  upon  a  sale  of 
the  mortgaged  premises.  Upon  appeal  to 
the  appellate  division,  so  much  of  the  Judg- 
ment entered  at  the  trial  term  as  was  in 
favor  of  the  defendant  Weill  was  reversed, 
and  a  new  trial  of  the  action  was  ordered. 
From  that  order  of  reversal,  and  from  the 
judgment  entered  thereupon,  the  defendant 
Weill  appealed  to  this  conrt;  giving  the 
usual  stipulation  for  Judgment  absolute  In 
the  ewvat  of  aflflrmaaca 

Simon  Fleischmann*  for  appellant.  George 
J.  Sicard,  for  resptrndent. 

GRAY,  J.  (after  stating  the  facts).  The 
claim  of  the  appellant  Weill  is  that,  upon 
the  facts,  which  are  uncontroverted,  the  bank 
took  an  assignment  of  the  bond  and  mort- 
gage from  Thome  &  Angell,  the  mortgagees, 
subject  to  all  the  eqalties  attending  the  orig- 
inal transaction,  and  that  It  must  abide  by 
the  case  of  Its  assignors,  who  could  not 
alienate  anything  but  the  beneficial  Interest 
which  they  possessed,  and  who  were  bound 
by  the  private  collateral  agreement  The 
doctrine  which  he  invokes  is  that  early  as- 
serted in  Bush  T.  Lathrop.  22  N.  T.  635,  and 
which  the  cases  since  then  have  reiterated. 
Trustees  v.  Wheeler,  61  N.  Y.  112;  Greene  v. 
Wamick,  64  N.  Y.  220;  Bennett  v.  Bates,  94 
N.  Y.  3B4;  HIU  V.  Hoole,  116  N.  Y.  299.  22 
N.  E.  641,  S  L.  R.  A.  620.  They  hold  that 
the  assignee  of  a  mortgage  takes  It  subject 
to  alt  the  defenses  which  were  valid  be- 
tween the  original  parties,  and  this  prin- 
ciple was  borrowed  from  Lord  Thurlow's 
rule  in  Davles  v.  Austen,  1  Yes.  Jr.  247. 
Within  Its  legitimate  application,  its  correct- 
ness has  not  been  disputed  In  this  court; 
but,  because  of  the  broadness  of  Its  intend- 
ed application  In  Bush  v.  Lathrop,  It  was 
soon  found  necessary  to  place  limitations 
upon  the  authority  of  that  case  In  the  deci- 
sions In  McNeil  v.  Bank.  46  N.  Y.  325.  and 
in  Moore  t.  Bank.  5K  N.  Y.  41.  They  over- 
ruled Bush  T.  Lathrop  in  the  application  of 
the  principle  to  its  own  state  of  facts,  and 
held  that  a  bona  fide  purchaser  for  value  of 
a  nonnegotlable  chose  In  action,  from  one 
upon  whom  the  owner  has,  by  assignment, 
conferred  the  apparent  absolute  ovmershlp, 
where  the  purchase  is  made  upon  the  faith 
of  such  appar^t.  ownership,  obtains  a  valid 


title  as  against  the  real  owner.  The  deci- 
sion In  the  latter  case  waa  based  uptm  the 
doctrine  of  estoppel,  which  will  preclude  the 
real  owner  from  asserting  his  title  against  a 
bona  fide  purchaser  from  one  upon  whom  he 
has  conferred  apparent  ownership  and  ap- 
parent absolute  authority  to  convey.  Greene 
V.  Wamick,  supra.  The  doctrine  of  Bush  v. 
Lathrop  was  so  broad  as  to  be  Inequitable 
in  applying  a  principle  otherwise  correct 
and  undisputed  to  cases  such  as  those  of 
shares  of  corporations,  at  other  persimal 
property,  where,  the  legal  title  being  capa- 
ble of  transfer  by  assignment,  the  tme  own- 
er has  apparentiy  conferred  upon  anothv 
the  full  power  of  disposition. 

I  do  not  think  that  the  rule  upon,  which 
the  appellant  relies  applies  to  the  facts  of 
the  present  case,  and  that  It  relates,  as  Mr. 
Justice  Follett  observed  of  it  in  rendering 
the  opinion  which  prevailed  below,  "to  de- 
fenses arising  out  of  matters  Inherent  in  the 
contract  by  which  the  chose  in  action  is  evi- 
denced, and  existing  before  It  is  assigned.** 
When  this  assignment  was  made,  there  was 
no  defense  to  the  mortgage.  It  waa  a  sub- 
sisting and  valid  obligation  for  the  amount 
expressed  as  owing  by  Weill,  and  his  present 
defense  to  the  enforcement  of  his  liability 
arises  from  his  exercising  an  option*  oonfe^ 
red  by  an  nnrectmled  and  collateral  agree- 
ment, to  rescind  the  sale  of  the  prop^iy.  and 
thus  to  be  relieved  from  the  obligation  grow- 
ing out  of  it  But  this  could  not  be  said  to 
have  been  a  defense  to  the  mortgage  exist- 
ing at  the  time  of  its  assignment,  for  it  was 
one  which  was  brought  Into  existence  by  the 
mortgagor  at  a  time  subsequent.  Non  con- 
stat that  he  would  ever  exercise  his  optlm 
to  rescind  under  the  collateral  agreement,  and 
whether  he  would  do  so  would  depend  upon 
events  or  considerations  subsequently  occnr- 
rlng,  and  Infiuencing  Its  exercise.  The  cases 
to  which  the  appellant  refers  us  are  not  par- 
allel in  their  facts,  and  I  find  none  which  is. 
Generally,  with  reference  to  mortgages,  they 
relate  to  defenses  growing  out  of  the  orig- 
inal transaction,  and  affecting  their  l^al  hi- 
ceptlon  as  Hens,  or  as  obllgatlcHis  of  the  mort- 
gagor. I  think  the  rule  was  intended,  and 
should  be  held,  to  apply  to  those  defenses, 
legiU  or  equitable,  whl<^  were  available  to 
the  mortgagor  at  the  time  of  the  assignment 
of  the  mortgage,  and  that  new  equities  aris- 
ing or  defenses  accruing  thereafter  are  not 
within  Its  application.  The  ordinary  duty 
Incumbent  upon  the  purchaser  of  a  bond  and 
mortgage,  for  his  protection,  Is  to  estop  the 
mortgagor,  by  his  formal  declarations  as  to 
the  amount  being  Justly  due  and  owing,  from 
thereafter  questioning  his  liability;  but  the 
bank  could  never,  in  reason,  have  anticipated 
a  defense  to  an  actual  obligation  wttiidi  was 
'  dependent  for  Its  existence  upon  the  mort- 
gagor's availing  himself  in  the  future  of  an 
option  conferred  by  a  secret  agreement  made 
I  between  himself  and  the  mortgagee.  Had 
1  sacti  an  agreement  appeared  in  the  bond  and 
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mortgage,  tbe  aBsignee,  of  course,  would  liave 
tskoD  mt  Itt  rlBk,  If  at  aU.  Wben  tblB  a»- 
Blgnmait  was  made  the  bond  and  mortgaga 
were  actual  obUgatlons,  baying  a  valid  in- 
cmtloD,  and  If  tlie  debtor  cbose  not  to  give 
public  notice  of  bis  private  executory  apKe> 
meat,  by  recording.  It  waa  certainly  locom- 
bent  npom  htm  to  inform  the  bank.  If  be  pro- 
posed to  avail  blmielf  ot  Its  provisions.  In 
my  opinion,  the.plalntlCC  was  entitled  to  en- 
force the  ai^lanrs  liability  upon  bis  bond, 
to  iti  full  extent,  for  any  de0clency  arising 
vpoxt  a  sale  of  the  mortgaged  premises,  Inas* 
much  as  It  Is  found  that  Thome  &  Angell's 
Indebtedness  was  in  an  amount  In  exxesa  ol 
the  amount  due  upon  the  mortgage  held  as 
ot^teral  to  the  Indebtedneaa.  Hie  judg- 
ment appealed  from  abonld  be  afllrmed,  with 
costa. 

PARKER,  O.  J.,  and  O'BRmy.  HAIGHT, 
IANXX>N,  and  WERNBEt,  JJ.,  ooncur.  MAR- 
UN.  J.,  dlasenta. 

Judgment  affirmed. 


(Itt  N.  T.  447) 

KAT  T.  METROPOLITAT?  ST.  RT.  00, 

(Court  of  Appeals  of  New  York.   June  19, 
1900.)  . 

STREET  RAILWAY  —  PASSENGER  —  INJURIES  — 
WITNESS— CROSB-BXAMINATION  —  IMPEACH- 
MENT—BVIDBNCB^-ADMISSIONS  AFTER  ACCI- 
DENT—PRESUMPTION AS  TO  NEQLia&NCS— 
BURDEN  OP  PROOF. 

1.  Where,  in  an  action  against  a  rtreet-rail- 
ray  company  for  injuriea,  defendant  calls  the 
eondnetor  of  the  car  on  which  plaintiff  waa  a 
passenger,  and  on  croaa-ezamination  be  de- 
nies making  an  adiniBsion  to  plaintiff  after  the 
accident  that  the  car  was  in  bad  condition, 
such  matter  not  having  been  reverted  to  in 
chief,  piaintiETB  own  teatimonr  that  he  did 
make  anch  an  admiaaion  la  inadmisBible,  since 
a  foundation  for  Impeaching  the  conductor 
could  not  be  made'  on  a  erosB-ezamlnation  con- 
cerning mattera  not  testified  to  In  chief. 

2.  In  an  action  against  a  street-railwar  com- 
pany for  injuries,  evidence  of  the  street-car 
conductor's  admlaBlon  to  plaintifC  after  the  ac< 
cident  that  the  car  waa  in  bad  condition,  and 
that  he  bad  so  notified  his  superiors,  la  Inad- 
missible, since  his  admlsdons  so  made  could 
not  bind  the  company. 

3.  In  an  action  against  a  atreet-railway  com- 
pany for  lujnries  to  a  passenger  arising  from 
one  car  escaping  from  the  control  of  iu  driver, 
sliding  down  an  incline,  and  colliding  with  an- 
other  car  at  the  bottom,  it  is  error  to  instruct 
that  the  burden  Is  on  defendant  to  prove  such 
facts  as  will  demonstrate  its  freedom  from 
negligence;  since,  while  the  presumption  aria* 
ing  from  such  an  accident  Is  that  the  com- 
pany was  negligeat,  this  presumption  is  merely 
an  aid  to  plaintlffl  in  snataining  the  burden  of 
proof,  which  remalna  on  him  throughout  the 
case. 

Appeal  from  supreme  eonr^  appellate 
division.  First  d^artmoit 

Action  by  Catherine  Kay  against  tiw  Met- 
ropolitan Street-Ballway  Company.  From 
a  Judgment  te  favw  of  ^alntif^  affirmed 
by  app^te  division  (62  N.  T.  Sivp.  Uao), 
defendant  q»peale.  Reversed. 


Gharies  F.  Brown,  for  appelant  George 
H.  Har^  tar  respondent 

CBRIBN,  J.  On  the  29th  of  January, 
1885,  the  plalntifC  was  a  passenger  on  the 
defendant's  road,  and  was  Injured  in  a  col- 
lision. The  questions  presented  by  this  ap- 
peal arise  entirely  upon  excwtl<m8  taken 
by  the  defendant  during  the  course  of  the 
triaL  It  appeared  that  a  heavy  snowstorm 
had  set  in  early  In  tlie  evralng  of  the  ac* 
cident,  and  about  four  laches  of  snow  had 
already  fallen.  While  the  car  in  which  the 
plaintiff  was  a  passenger  was  going  down 
a  steep  incline  it  got  beyond  the  control  of 
the  driver,  although  the  brakes  were  set, 
and  tlie  wheels  prevrated  from  revolving 
and  It  slid  down  the  bill,  and  collided  with 
another  car,  tn  whldi  collision  tb»  plaintiff 
was  injured. 

On  the  trial  the  defendant's  counsel  call- 
ed the  conductw  of  the  car  as  a  witness, 
who  described  the  manner  In  which  the  ac- 
cident happened;  how  the  ear  commenced  to 
run  rapidly  after  It  began  to  descend  the 
hill;  how  the  driver  used  the  brake,  and  the 
car  commenced  to  slide  down  the  taffl,  and 
finally  o^llded  ^th  the  other  car.  On 
cross-eaumlnation,  the  idalntUTs  counsel 
propounded  to  the  wttness  the  following 
question:  *Dld  yon  pot  tell  Urs.  Shech  that 
you  reported  that  the  ear  was  In  no  fit  con- 
dition to  be  out,  and  you  reported  It  to  the 
ottlcQ  before  you  left  and  leave  your  name 
and  address  with  her,  and  tell  hve  that  you 
would  come  when  she  wanted  yon,  and  that 
yon  were  obliged  to  jump  I^m  the  car,  and 
that  was  the  only  thing  you  eould  doT* 
This  was  an  inquiry  concerning  new  mat- 
ter as  to  which  the  witness  had  not  testified 
on  the  direct  He  had  said  nothing  what- 
ever about  the  condition  at  the  car,  or  any 
admissions  made  to  Vrs.  Shech.  The  ques- 
tion, therefore,  did  not  tend  to  impeach  the 
witness,  but  to  prove  bis  declarations  to  a 
third  party  after  the  accident  tending  to 
show  that  he  was  at  that  time  wining  to 
help  the  plaintiff  In  her  case.  But  he  could 
not  bind  or  affect  the  defendant  by  any  ad- 
missions or  dedarationB,  after  the  accident 
made  to  third  parties.  They  were  admis- 
sible only  to  omtradlct  ot  tmpeadi  him  as  a 
witness  for  the  defendant  In  case  he  had 
testified  to  anything  inconslstokt  with  them; 
but'  he  had  not  The  defendant* s  counsel 
had  not  asked  him  anything  aboot  13ie  con- 
dition of  the  car,  or  the  qnality  of  the  brake, 
and  on  all  these  mattmi  the  plaintiff  made 
him  her  own  witness.  No  objection  was 
made  to  the  question,  howevra,  and  the  wit- 
ness answwed  In  tiie  n^Uve.  The  plain* 
tiff's  counsel  subsequently  called  Mrs.  Shech 
as  a  witness,  and  she  testified  that  she  had 
a  conversation  with  the  conductor  at  her 
house,  after  the  accident  end  then  pro- 
pounded to  her  the  foUowtog  questton; 
*^ld  he  not  say  to  yon  at  yonr  house,  after 
the  accident  that  he  reported  that  this  car 
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wM  not  In  a  fit  condition  to  be  out,  and  tbat 
be  made  a  report  of  It  to  Uie  o0)ce  before 
lie  left,  and  leave  bis  name  and  address  with 
you,  aikd  t^  70Q  tbat  he  would  come  when 
you  wanted  him,  and  tbat  he  had  to  jump 
from  the  car,  and  that  was  the  only  thing 
he  could  do?*  This  question  was  objected 
to  by  counsel  tot  the  defendant  as  Incom- 
petent and  Immaterial,  and  that  the  admla* 
Blotts  or  declarations  of  tbe  witness  were  In- 
admissible against  the  defendant  The  ob- 
jections were  overruled,  and  defendant's 
counsel  ezc^ited.  The  answer  of  tbe  wl^ 
ness  was  In  the  afiSrmatlTe,  but  we  think 
tbe  plalntUf  was  not  entitled  to  it  It  did 
not  tend  to  impeach  the  witness,  since  he 
had  not  testified  to  anything  of  wtalcb  it  was 
in  any  sense  a  cmtradictlon,  and  his  declar 
rations  with  respect  to  tbe  cause  and  dp* 
cumstances  of  the  accident  after  It  occur- 
red, were  not  blndli^  upon  the  def«idant 
The  plaintiff's  counsel  could  not  lay  the 
foundation  for  Impeaching  the  eonductw 
by  asking  questions  on  cross-examination 
which  had  no  relation  to  w  effect  upon  his 
direct  testimouy,  but  was  new  matter, 
drawn  out  by  himself,  and  which  should 
have  been  excluded  bad  it  been  objected  to. 
There  being  no  objection,  tbe  conductcff's  an- 
swer was  in  the  case  for  what  it  was  worth, 
but  It  bound  the  party  that  called  for  It, 
and  he  had  no  right  to  contradict  it 

When  the  conductor  was  on  the  stand,  tbe 
plaintiff's  counsel  asked  him  If  he  had  not 
stated  to  the  plaintiff,  after  the  accident  In 
the  presence  of  her  daughter,  tbat  she  did 
not  need  any  other  witness  but  himself; 
that  the  car  was  not  fit  to  be  taken  out,  and 
tbat  tbe  brake  was  no  good,  and  tbat  she 
could  win  the  case  on  his  testimony  without 
any  other  wltneseea.  The  witnesa  denied 
tbat  he  had  so  stated.  Tbe  plaintiff  then 
called  tbe  daughter,  who  testified  tbat -she 
was  present  at  a  coaversatlon  between  her 
mother  and  tbe  conductor  some  eight  weeks 
after  the  accident.  Tbe  question  was  then 
propounded  to  her  whether  be  bad  not  stat- 
ed to  her  mother.  In  her  presence,  the  mat- 
ters and  things  above  stated  whlcb  tbe  con- 
ductor bad  denied.  A  proper  objection  was 
made  to  the  question,  whlcb  was  overruled, 
and  an  exception  taken,  and  the  daughter 
contradicted  the  conductor.  The  aame 
course  of  examination  was  followed  In  tbe 
case  of  two  or  three  other  witnesses.  Tbe 
plaintifTs  counsel  was  in  this  way  permitted 
to  prove  various  things  whlcb  It  was  claim- 
ed that  the  conductor  bad  said  after  the  ac- 
cident—tbat  the  car  and  brake  were  no 
good,  and  tbat  be  bad  so  notified  the  defend- 
ant; that  his  testimony  would  win  her  case; 
■and  other  things  ^braced  in  tbe  questlom 
But  the  plaintiff's  counsel  was  all  tbe  time 
impeaching  Ua  own,  witness,  since  the  coni 
tradlctions  ail  related  to  matters  tbat  be  had 
drawn  out  himself  on  cross-examination, 
and  which  bad-no  beflring  on  bis  direct  te»- 
^imoflxw  ;^;ai,witn^  for  thia  defendant  he 


was  asked  nothing  as  to  flie  condition  of  the 
car  or  the  brake.  He  simply  described  tlie 
manner  in  which  tiie  car  ran  down  the  hill, 
and  that  the  driver  lost  control  of  It  There 
was  nothing  In  his  testimony  that  bdped 
the  defendant  or  that  In  any  material  re- 
spect differed  from  tlie  plaintifl'B  theory  of 
the  case,  and  yet  the  counsel  was  permitted 
to  prove  various  admiBslona  or  declarati(Wi^ 
which  it  was  claimed  he  had  made  to  third 
parties,  nnder  the  guise  of  Impeaching  an- 
swers, drawn  out  by  the  counsel  himself, 
and  which  had  no  bearing  on  his  testimoiiy 
In  chief. 

The  court  instmcted  the  Jury  that  negli- 
gence on  the  part  of  the  defradant  might  be 
presumed  from  the  fact  that  die  coUlid<m 
and  accident  happened  under  the  rule  res 
ipsa  loquitur,  and  the  learned  counsel  for 
the  defendant  does  not  question  that  part  of 
the  charge.  But  the  learned  trial  judge  ex- 
plained the  doctrine  to  the  JU17  at  consld* 
nable  length,  as  will  be  seen  hy  the  foUow- 
Ing  portions  of  the  charge  to  frtiich  excep- 
tions were  taken:  '"The  defendant  la  liable 
for  any  Injury  that  lesiUts  to  a  passenger 
from  any  accident  like  the  one  under  con- 
sideration tbat  is  not  due  to  tbe  wroURful 
acta  of  others.  *  *  *  I  r^^t  In  order 
tbat  I  may  be  clear,  the  defendant  is  liable 
for  any  injury  that  results  to  a  passenger 
from  an  ac<ddent  like  the  one  under  consid- 
eration tbat  was  not  due  to  the  wrongful 
acts  of  others,  but  can  be  attributed  to  the 
want  of  reasonable  care  on  the  part  of  the 
defendant  corporation.  •  •  •  The  law 
impcraes  upon  tbe  d^endant  wha%  an  ac- 
cident happois  under  the  drcumBtances  dls* 
closed  by  tiie  testimony  In  this  ease,  tbe 
burden  of  allowing  to  the  Jury  such  facts 
as  warrant  the  Jury  In  amctndiiic  that  the 
defendant  corporation  raereised  due  care  !n 
tbe  construction  of  Ita  road.  In  the  manage- 
ment of  Its  cars  and  horses,  to  prevent  ac- 
cidents. Nov,  has  tbe  defendant  met  tbat 
burden?  Tbat  is  the  question  of  fact  for 
you  to  determine.**  It  is  quite  difficult  to- 
read  the  whole  charge,  and  resist  tbe  con- 
clusion that  the  learned  trial  Judge  submit- 
ted the  case  to  the  Jury  upon  a  wrong 
theory.  That  theory  was  tbat  the  burden 
of  establishing  tbe  fact  tbat  tbe  injuries 
resulted  from  the  defendant's  negligence  did 
not  rest  upon  the  plaintiff,  but  It  devolved 
upon  tbe  defendant  to  show  affirmatively 
that  it  was  free  from  negllgHice.  This,  we 
think,  was  not  a  correct  statement  of  the 
law  applicable  to  the  case.  Tbe  plaintiff^ 
up<m  the  issue  of  negligence,  bad  to  meet  the 
burden  of  proof  at  every  stage  of  tbe  ca^e. 
When  a  party  alleges  the  existence  of  a  fact 
as  the  basla  of  a  cause  of  action  OT'defense, 
the  burden  Is  alwa^  upon  the. party  wbo- 
oUeges  the  taat  ita'  estabtiiit  It.  by  proof. 
The  onus  piwbandl  is  upon  Um  tluoui^nt 
In  the  ease  at  bar  tbe  pbdntia  made  oat  her 
oause  of  .action  prima  fade  by  the  aid  of  a 
legal  presumptloB;.  b^  when  tit*  pnKtf  was 
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all  In,  the  burden  of  proof  bad  xurt  BUfted. 
iHit  wu  still  upon  the  plaintiff.  The  charge 
of  the  learned  trial  Judge  bad  reference  to 
the  case  when  all  the  proof  on  both  sides 
bad  been  given.  If  the  defendant's  proof 
operated  to  rebut  the  presumption  upon 
which  the  plaintiff  reUed.  or  If  It  left  the 
essential  fact  of  negligence  In  doubt  and 
uncertalDty,  the  party  who  made  that  alle- 
gation sfaonld  suffer,  and  not  her  adTersarr. 
Tbe  Jury  were  bound  to  put  the  facta  and 
circumstances  proTed  bj  the  defendant  Into 
the  scale  against  the  presumption  upon 
which  the  plaintiff  relied,  and  in  determln-  1 
Ing  the  weight  to  be  given  to  the  former  as  ; 
against  the  latter  they  were  bound  to  ap- 
ply the  rule  that  tbe  burden  of  proof  was 
upon  the  plaintiff.  If,  on  tbe  whole,  the 
scale  did  not  preponderate  In  favor  of  tbe 
presumption  and  against  defendant's  proof, 
the  plaintiff  had  not  made  out  her  case, 
since  she  had  failed  to  meet  and  overcome 
the  burden  of  proof.  The  charge  of  the 
learned  trial  Judge  as  a  whole  ignored  this 
view  of  tbe  rule  In  regard  to  the  burden  of 
proof,  and  tbe  Jury  might  very  well  have  un- 
derstood that  tbe  only  Qoestlon  they  had  to 
deal  with  was  whether  the  defendant  bad 
met  the  burden  under  which  it  rested  of 
showing  affirmatively  that  It  was  free  from 
negligence.  People  v.  Downs,  123  N.  T. 
556.  26  N.  E.  9S8:  Same  v.  McCann,  16  N.  T. 
68;  Wbltlatch  v.  Casualty  Co.,  149  N.  T. 
46,  43  N.  E.  406;  Jones  v.  Ballway  Co.,  18 
App.  DiT.  zai,  46  N.  Y.  Supp.  331;  Hoffman 
V.  Railroad  Co..  45  App.  Div.  586^  »1  N.  T. 
Supp.  500;  Pickup  v.  Insurance  Co.,  3  Q.  B. 
Div.  591;  1  Creenl.  Ev,  S  4S.  Tbe  Jury  in 
such  cases  must  weigh  presumptions,  proofs, 
and  all  the  evidence  In  the  light  of  the  prin- 
ciple that  the  burden  of  proof  la  upon  the 
plaintiff  aa  the  party  alleging  the  fact  in 
controversy.  It  Is  quite  possible  that.  If  the 
rulings  referred  to  had  all  been  made  tbe 
other  way,  and  In  favor  of  the  defendant 
the  result  would  have  been  the  same,  but 
tbe  defendant  has  the  right,  to  insist  that, 
In  theory  at  least,  the  Question  of  negligence 
shall  be  determined  by  a  proiier  application 
of  tbe  rules  of  evidence.  The  Judgment 
must,  therefore,  be  reversed,  and  a  new  trial 
granted;  costa  to  abide  tbe  event 

PARKER,  Q  J.,  and  GRAY.  HAIGHT. 
LANDON,  and  WFRNKIl,  JJ.,  concur. 
MARTIN,  J.,  not  TOtlxtg. 

Judgment  reTersed,  etc. 


(J«3  N.  T.  483) 

SPENCER  et  al.  v.  WEBER  el  al. 
<Coort  of  Appeals,  of  Kew  Torii.   June  19, 
..  1900.) 

TRUSTS— TRUST  PUNDB-AaSIOMMBNT  <V 
MORTOAOE— ATTORNBT  ANP  CUBNT. 

1.  Tevtator,  In  h(s  will,  directed  that  certain 
tmst  funds  Bhonld  be  lorested  in  bonds  and 
martfages,  .snd  that'snch  iBrestnents  .rikontd 
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remain  intact  nntli  the  two  beneficiaries  should 
attain  their  majority.  The  trustee  was  to  con- 
trol and  manage  such  securities,  and  receive, 
collect,  and  pay  over  the  interest  sod  principal 
due  or  to  become  due  thereon,  etc.  Held,  that 
the  trustee  had  authority  to  assign  a  bond 
and  mortgage  in  which  trust  funds  were  in- 
vested, being  limited  by  the  will  only  as  to  the 
character  of  the  securities  to  be  taken,  and 
such  assignment  will  protect  the  mortgagor, 
who  In  good  faith  pays  principal  and  interest 
to  the  assignee. 

2.  Where  a  trustee  assigns  a  bond  and  mort- 
gage to  his  attorney,  and  the  attorney  sssisns 
to  another,  mere  knowledge  of  the  relationship 
between  the  original  assignor  and  assignee 
does  not  constitute  notice  to  the  mortgagor  that 
the  assignee  has  no  title  to  the  bond  and  mort- 
gage, and  that  paymrat  to  him  will  bo  at  the 
mortgagor's  peril. 

Appeal  from  supreme  court,  appellate  di- 
vision, Second  department 

Action  Frank  Feaaenden  Spoicer  and 
Caro  A.  T.  fipencar  againat  Henry  Weber  and 
othen  to  set  aside  an  asalgnmiant  of  a  mort- 
gage made.tv  John  1.  Alston  to  Wllber  B. 
Maben,  to  cancel  a  certificate  and  record  of 
the  aatlsfactlon  of  such  mortgage,  to  declare 
said  mortgage  a  lien  on  the  mortgaged  prem> 
Ises,  to  teinatate  It  on  the  record,  and  to  fore- 
close It  From  a  Jndgm^it  of  tbe  appellate 
division  (49  N.  Y.  Supp.  687)  affirming  a 
Judgment  of  tbe  special  term  dlsmlsalng  the 
complaint  plalntlffB  appeaL  Affirmed. 

George  H.  Fletcher,  for  appellants.  Isaac 
M.  Kapper,  for  respondffiita. 

MARTIN,  J.  Tbe  purpose  of  this  action 
WEB  to  set  aside  an  assignment  of  a  mortgage 
made  by  tbe  defendant  John  I.  Alsttm,  aa 
trustee,  to  Wllber  B.  Mabeu;  to  cancel  a  cer- 
tificate and  the  record  of  the  satisfaction  of 
such  mortgage  made  by  Maben  as  assignee, 
and  recorded  In  the  office  of  the  register  of 
Kings  county;  to  declare  the  mortgage  thus 
assigned,  which  was  made  by  the  defendant 
Weber  to  the  defendant  Alston,  a  lien  vjfou 
the  mortgaged  premises;  to  reinstate  it  upon 
the  record;  and  to  foreclose  it  when  thus  re- 
Instated.  Thomas  T.  Spencer  died  October 
28,  1877.  leaving  a  last  will  and  testament 
which  was  admitted  to  probate  In  January, 
1878.  It,  In  effect,  provided  that  his  execu- 
tors should,  out  of  his  estate.  Invest  f 6,000  In 
bonds  and  mortgages  on  unincumbered  real 
estate  of  twice  the  value  of  tbe  amonnt 
loaned,  at  interest  at  the  rate  of  7  per  cent 
per  annum,  payable  semiauDually,  for  tbe 
benefit  of  his  tw6  minor  children,  Caroline 
and  Frank;  the  Income,  however,  to  be  paid, 
a  certain  proportion  to  his  mother,  and  tbe 
remainder  to  his  sister,  during  their  lives. 
Upon  their  death,  or  the  death  of  either  of 
thera,  tbe  legacy  given  to  her  was  to  cease, 
and  the  Interest  upon  the  $6,000  was  to  be 
■from  time  to  time  collected,  controlled,  man- 
aged, and  held  In  trust  by  a  trustee  named, 
for  tbe  benefit  of  such  children,  until  they 
should  respectively  reach  their  majority,  and 
in  aocb  manner  as  to  yield  the  greatest  ag- 
gregate Increase.  He  also  beqoeathed  the 
■principal  aom  of  $0,000  so  invsstAdl  Mid' tbe 
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Income  tbanof,  aftur  tiw  death  of  IiIb  mother 
and  alster,  to  hlB  two  cfaUdzeD,  and  directed 
that  said  InveBtments  should  remain  Intact 
and  iDTested  imUI  his  eldest  child  should  ar- 
rive at  fnU  age,  when  a  moiety  of  the  prin- 
cipal, with  a  moiety  of  the  Interest  and  In- 
crease thereon,  should  be  paid  to  ber,  and 
that  the  remaining  moiety  of  the  principal 
and  Interest  should  remain  Intact  and  on  In- 
terest unUl  his  youngest  child  should  arrive 
at  full  age,  when  the  principal  and  interest 
were  to  be  paid  to  him.  By  the  will  It  was 
farther  provided  that,  when  the  executors 
should  have  Invested  the  $6,000  as  directed, 
they  should  transfer  the  securities  taken  upon 
such  investment  to  the  trustee  named,  to  be 
received  by  it  in  trust  for  the  benefit  of  his 
children,  and  that  the  trustee  should  control 
and  manage  such  securities,  receive,  collect, 
and  pay  over  the  Interest  and  principal  due 
or  to  grow  due  thereon,  and  in  all  things 
carry  out  the  directions  and  provisions  of 
the  testator's  will  as  to  said  investment  and 
any  matter  connected  therewith.  The  fficecn- 
toTB  subsequently  collected  that  sum,  and 
Invested  It  in  two  bonds  and  mortgages.— 
one  made  by  Monag^an,  and  the  other  by  one 
Streker.  The  United  States  Loan  ft  Trust 
CSompany,  which  was  named  as  trustee  in  the 
will,  having  refused  to  accept  the  trust,  the 
defendant  Alston  was  duly  appointed  as  a 
substituted  trustee  in  Its  place.  On  Sep- 
tember 22,  1882,  Spencer's  executors,  In  ctMn- 
pllance  with  the  provisions  of  the  win,  as- 
signed and  delivered  to  Alston,  as  such  trus- 
tee, the  two  bonds  and  mortgages  mentioned. 
Subsequently  Alston  foreclosed  the  Streker 
mortgage,  and,  in  pursuance  c€  a  Judgment 
of  foreclosure,  sold  the  premises  to  the  de- 
fendant Henry  Weber,  to  whom  they  were 
conveyed  by  the  referee,  for  $4,125;  $1,12S 
was  paid  in  cash  upon  the  sale,  and  the  re- 
maining 98,000  was  secured  by  a  bond  and 
mortgage  upon  the  premises  sold.  They 
were  made  payable  to  John  I.  Alston,  as 
tmstee  of  the  estate  of  Thomas  T.  %>encer, 
deceased,  bis  successors  or  assigns.  October 
23, 1883,  Alston,  as  trustee,  assigned  this  bond 
axtA  mortgage  to  one  Maben,  who  was  a  law- 
yer, and  the  legal  adviser  of  Alston  as  trus- 
tee. After  the  assignment  the  interest,  as  it 
became  due,  was  paid  by  the  mortgagor  to 
Maben.  At  the  maturity  of  the  mortgage, 
July  2,  1886,  Weber  paid  Maben  the  whole 
amount  of  principal  and  Interest  secured  by 
the  mortgage,  obtained  a  ee'rtiflcate  of  satis- 
faction from  him,  procured  It  to  be  recorded 
in  the  office  of  the  register  of  Kings  county, 
where  the  assignment  from  Alstcm  to  Maben 
was  also  recorded,  and  the  record  of  the 
mortgage  was  marked,  "Canceled  of  record." 
Caroline  Spencer  became  of  age  July  22, 1800, 
and  Frank  reached  his  majority  March  8. 
1886. 

The  question  presented  in  this  ease  is 
wheUier  Alston,  as  substituted  trustee  under 
the  testator's  will,  possessed  authority  to  aa- 
slgn  or  tranafer  the  •ecnritles  in  which  the 


trust  fond  was  Invested  so  as  to  protect 
the  mortgagor  in  payloig  the  fntereat  and 
principal  of  Us  bond  and  mortgage  to  such 
assignee  as  it  became  due,  when  acting  In 
good  faitli,  and  without  notice,  actual  or  con- 
structive, of  any  fact  relating  to  the  trust 
or  the  mortgage,  except  that  Alston  waa  a 
trustee,  and  held  the  mortgage  as  aucb.  The 
contention  of  the  appellanto  is  that  the  trus- 
tee bad  no  poww  to  assign  the  mortgage  In 
question.  As  sustaining  this  contentlra, 
much  stress  Is  laid  upon  the  language  of  the 
vrill  dlrectii^r  the  Investment  of  the  fund  in 
bonds  and  mwtgages,  and  that  such  invest- 
ment should  remain  intact  and  invested  until 
his  children  should  arrive  at  tiie  age  of  21 
years.  This  leads  to  the  mquiry  whether 
the  provision  of  the  will  that  anch  invest- 
ment should  remain  intact  and  Inveated  aa 
aforesaid  until  hla  children  rtiouU  arrive  at 
the  age  of  21  years  to  be  construed  u 
requiring  the  esecutors  or  trustee  to  Invest 
the  fund  In  a  mortage  or  mortgages  to  run 
durmg  the  minority  of  his  ctdldren,  and 
which  could  under  no  circumstances  be  dis- 
charged and  the  fund  reinvested  by  the  trus- 
tee, or  whetiior  tliat  direction  is  to  be  con- 
strued as  requhing  the  fund  to  be  invested 
In  bonds  and  mortgages,  and  that  tbe  fund 
should  remain  Intact,  In  tliat  it  could  not 
be  properly  diverted  from  the  purpose  to 
which  It  was  dedicated  by  the  testetor.  We 
thmk  tin  latter  Is  the  proper  construction 
of  that  provision,  and  that  the  testator's 
purpose  was  to  create  a  fund  of  $6,000,  to 
be  kept  invested  in  bonds  and  mortgages, 
and  that  no  part  of  it  was  to  be  employed 
for  any  other  purpose  or  invested  in  any 
other  class  of  securities,  but  that  the  fund 
should  be  thus  Invested  from  time  to  time 
as  necessity  might  require.  In  this  connec- 
tion it  is  to  be  observed  Uiat  fbs  testator, 
aftw  directing  tiie  ezecutors  to  invest  ttiis 
fund,  in  ti»  manner  specified,  for  the  bene- 
fit of  his  children,  expressly  iffovldea  that 
the  Int»%st  Jipoa  the  Investoaent  should  be 
collected,  controlled,  managed,  and  htild  in 
trust  by  the  trustee,  and  that  npon  tbs 
transfer  of  such  securities  to  him  he  should 
control  and  manage  them,  receive,  collect, 
and  pay  over  the  interest  and  principal  due 
or  to  grow  due  thereon,  and  In  all  tilings 
carry  out  the  directions  and  provisions  of 
the  win  as  to  the  Investment  or  any  matter 
connected  therevrtth.  When  tiie  whole  wOl 
Is  read  and  considered,  It  becomes  obvious, 
we  think,  that  the  testator  Intended  to  cra- 
fer  upon  the  trustee  authority  to  change  the 
securities  which  slumld  come  into  his  handa^ 
to  reinvest  the  fund  In  like  se<9irltlea  wbiea 
they  should  be  paid,  to  collect  and  aiforce 
the  securities  thus  taken,  and  keep  the  fond 
hivested  in  the  class  of  securities  mentioned. 
If  the  language  <^  the  vrlU  does  not  ex- 
pressly confer  upon  the  trustee  authority  to 
revest  the  fund  when  It  should  come  Into 
bis  hands,  and  vary  the  aecurities  to  the 
extent  at  taking  other  bonds  and  mortgages, 
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Jt  li  dearly  Imidled  tnm  Um  tenna.  As  to 
Uw  character  of  the  Investm^ta  to  be  made, 
eltbw  by  the  executors  or  trustee,  It  Is  clear 
that  the  testator  Intended  the  fund  to  be 
Invested  In  b<md8  and  mortgages  upon  un- 
incumbered real  estate.  So  long  as  the  trus- 
tee kept  this  fund  Invested  In  that  dasa  of 
securities,  be  was  acting  within  the  power 
conferred  uptm  blm  by  the  will.   When  the 
mortgage  which  was  transferred  to  him  by 
the  executors  became  due.  It  seems  plain 
that  It  was  his  duty  to  reinvest  the  money 
received  upon  Its  payment  in  other  bonds 
and  mortgages  upon  unincumbered  real  pn^ 
erty.    The  executors  bad  not  Invested  this 
fund  in  mortgages  wblcb  became  due  at  the 
time  of  the  majority  of  the  Infants,  but  had 
obtained  such  as  in  the  ordinary  course  of 
business  could  be  obtained^  and  transferred 
them  to  the  trustee.    Under  these  circum- 
stances, the  trustee,  being  invested  with  pow- 
er to  manage  and  control  the  fund  and  se- 
curities, and  to  recover  and  collect  the 
principal  and  Interest  thereon,  clearly  had 
autborl^  to  collect  the  first  mortgi^  wboi 
due,  and  to  reinvest  the  money  thus  re> 
ceived  In  other  mortgages  of  the  character 
required  by  the  will.   Any  other  construc- 
tion of  this  language  would  not  give  to  the 
words  employed  tiielr  natural  and  proper 
meaning,  or  carry  Into  effect  the  obvious  In- 
tent of  the  testator.  The  executors  Invested 
onerbalf  of  tiie  fund  In  a  bond  and  mortgage 
whidi  became  due  In  tiuree  years.  This  came 
Into  the  hands  of  the  tmatae,   It  was  not 
paid,  and  he  was  therefore  required  dther 
to  allow  the  fund  to  remain  Invested  In  an 
overdoe  mortgage,  the  lien  of  wbldi  might 
be  discharged  at  any  ttane  by  a  taider  of 
tbe  amount  uiqmid.  or  to  foredose  It  and 
tJi«eby  to  obtain  Its  paymmt  He  pursued 
tbe  latter  course,  and  took  a  new  mortgage 
for  the  amount  of  tbe  principal,  which  be 
was  ciMU'ly  authorized  to  do.   We  think  It 
Is  manifest,  from  the  nature  of  this  trust 
and  the  power  conferred  upon  the  trustee 
the  terms  of  the  will,  that  bii  bad  anthw- 
Ity  to  satisfy  or  banster  the  securities  In 
whldi  this  fnnd  was  Invested,  ot  to  vary 
tbe  investment  tboeof  from  time  to  time, 
and  was  limited  1^  flie  provisions  of  toe 
will  only  by  tbe  character  of  the  securities 
to  be  taken,  wlilcta  were  snch  bonds  and 
mortgages  as  were  described  In  the  wUL  If 
such  was  his  power  und»  the  will,  then 
the  trustee  bad  authority  to  assign  toe  sec- 
ond bond  and  mortgage  taken  by  him  upon 
the  premises  In  question;  and,  although  he 
may  not  have  acted  properly  or  honestly, 
yet  when  tbe  mortgagor  in  good  faith  paid 
tbe  ifflncipal  and  interest  due  upon  them  to 
tbe  assignee,  who  bad  them  in  his  possession 
onder  an  assignment  which  contoined  a  gen- 
eral authority  to  collect,  with  no  knowledge 
of  the  existence  of  any  trust  except  that 
the  bond  and  mortgage  were  given  to  a 
trustee,  It  Is  clear  that  the  payment  dis- 
charged the  liabUlQr  of  the  mortgagor  upon 


th»  bond  sod  mortgage,  and  he  was  entitled 
to  have  toem  satisfied  snd  discharged  of 

record. 

The  appellants,  however,  claim  that  tha 
doctrine  of  the  cases  of  BCtiPhenKm  v.  Rol- 
lins, 107  N.  T.  Sie,  U  N.  H.  4U.  and  Etascta 
V.  Tozler,  148  N.  T.  890.  396,  88      E.  875, 
is  adverse  to  this  conclusion.  We  do  not 
think  ao.  niose  cases  are  essoitially  mi- 
llke  the  case  at  bar.    In  the  Hc^ersmi 
Case,  Denoing,  for  the  purpose  of  making  a 
provision  for  his  daughter  and  two  grand- 
children, c(Hiveyed  to  the  former  certain 
premises,  she  executing  a  mortgage  which 
was  given  as  security  for  the  payment  to 
the  grantor,  or  to  the  general  guardian  of 
one  of  toe  Infftnts,  of  f SO  annually  for  her 
benefit,  until  she  was  15,  and  afterwards 
(100  annually  until  she  was  of  age.  Snb- 
sequently  the  grantor,  at  toe  request  ot  his 
daughter,  executed  a  satlsfactltm,  and  toe 
mortgage  was  discharged  ot  record*  The 
premises  were  afterwards  conveyed  by  toe 
daughter  to  a  grantee  who  had  no  actual  no- 
tice of  toe  execution  of  the  mortgage.  Up- 
on  these  fitcts  it  was  held  toat  a  valid  and 
Irrevocable  tmst  was  created,  and,  as  it  had 
not  been  roiounced  by  tbe  cestui  que  trust, 
toe  dlschai^  was  in  ocmtcaventlon  of  the 
trust,  and  therefcHre  void.  Bat  it  wIU  be  ob- 
served toat  toe  mor^rae^  In  that  case,  by  its 
express  terms,  was  not  only  security  tor  toe 
payment  ot  toe  sums  ^edfied.  but  it  was 
to  remain  as  security  tfaerefw  during  toe 
plalntUTs  mlmwlty.  The  detendanti  knew 
that,  and  also  knew  toat  toe  time  when  the 
trustee  was  autowlsed  to  recdve  toe  money 
bad  not  arrived.  In  tliat  case  It  was  said 
toat  toe  power  of  the  trustee  was  limited 
by  toe  terms  of  toe  mor^ge,  that  his  ap- 
parent antoorlty  was  his  real  anthorlty,  and 
that  he  bad  no  power  to  vary  its  terms,  nor 
to  recdve  payment  to  anticipation  of  the 
time  fixed  1^  toe  mortgage.  If  In  toe  case 
:  at  bar  toe  mortgage  had  been  taken  payalde 
at  toe  majority  of  toe  plaintiffs,  then  toe 
case  dted  would  have  been  an  autowtty  up- 
on the  question  before  us.  la  tUs  case  no 
anch  condition  exiato.  H»e  toe  power  ct 
toe  tn»tee  was  not  controlled  by  tbe  terms 
of  tbe  mtntgage.  but  by  the  totent  of  toe 
testotor  as  todicated  by  toe  provlsiims  of  his 
will,  and  toe  debt  in  which  toe  fund  was  to- 
vested  was  due,  while  In  toe  case  dted  tbe 
provisions  of  toe  trust  were  contained  to  toe 
mortgage,  and.  by  ito  terms,  it  was  not  due 
or  payable  until  the  majority  of  toe  Infants. 
In  Elrsch  r.  Toder  toe  rule  applicable  to 
cases  like  this  la,  stated.   It  Is  toere  said: 
"It  has  frequently  been  held  toat  a  person 
dealing  with  an  executor,  administrator,  or 
trustee,  who,  from  the  nature  of  his  oflice, 
or  by  toe  terms  of  toe  trust,  has  power  to 
satisfy  or  transfer  the  securities  of  toe  es- 
tate, or  to  vary  toe  investment  from  time  to 
time,  is  not  bound  to  go  furtoer  and  ascer^ 

Uln  whetoer  in  fact  tbe  act  of  the  executor 
or  trustee  Is  Justified,  and  that  no  breach 
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of  tnut  vu  tatondfld.  It  Is  snfldent  ter- 
bla  protecdtnk  that  be  acts  In  good  faith, 
and,  If  tbe  act  of  tbe  executor  or  trustee  la 
JuBtlfied  by  the  terma  of  the  power,  tbe 
par^  dealing  with  him  la  protected."  Tbe 
court  then  proceeded  to  distinguish  that  caae 
froib  a  case  like  the  one  at  bar,  and  placed 
great  stress  upon  13m  fact  that  the  trustee 
had  no  power  to  accept  tbe  payment  of  tbe 
mutgage  before  It  became  due,  of  to  vary 
the  trust  securities,  and  held  that  audi  pow- 
er could  not  be  Implied  from  tide  mere  fact 
that  the  party  was  a  trustee  of  tbe  secnrl^. 
Uoreover,  in  that  case  tbe  security  which  the 
trustee  aonght  to  discharge  was  a  lien  held 
by  him  aa  tmatee  upon  his  own  land,  thus 
allowing  upon  tbe  face  of  the  transaction 
that  in  glTlng  a  satisfaction  the  trustee  was 
dealing  with  himself,  that  the  act  was  In 
his  own  Interest,  and  ttiat,  acting  In  such 
double  cqiaclty,  tbe  transaction  was  un- 
usual and  spedal;  and  the  bank,  with  a 
knowledge  that  the  trustee  was  tbe  owner 
of  the  land  npcm  wblch  the  security  waa  a 
Hen,  and  that  it  was  not  due,  was  h<^ 
bound  to  Inqidre  by  what  authoritir  he  act- 
ed, and  that,  not  having  inquired  as  to  the 
auliiorlty  of  the  trustee  to  discharge  the 
prior  mortgage,  it  was  not  entitled  to  pro- 
tection as  a  bona  flde  purchaser.  Both  of 
^ae  casea  are  radically  different  from  the 
case  at  bar,  and  natter  inrolrea  any  prbi- 
c^fle  which  la  at  war  witii  tbe  conclusion  we 
hare  reached.  In  one,  the  prlndiAe  upon 
which  we  have  based  our  contusion  is  ex- 
pressly recognised;  in  the  othw.  the  cases 
sustaining  It  are  recogniaed,  and  the  ease 
then  under  conslderatlui  distinguished. 
Thus  it  is  seen  tbat  tbe  position  of  fhe  ap- 
pellaata  is  not  austalned  by  the  cases- cited. 

The  rule  apidlcable  to  Ibis  case  IS  thus 
stated  In  Perir  on  Trusts:  "A  tmatee  may 
generally  sell  the  personal  property  beton|^ 
Ing  to  his  trust  estate,  especially  if  be  bare 
authority  to  chai^  the  securitiea  or  vary 
tbe  inveetmeDts.  *  *  *  If  It  appeara  to 
the  purchaser  that  be  is  purchasing  trust 
property  be  will  be  put  upon  no  inquiry,  ex" 
cept  to  ascertain  whether  the  trustee  has 
power  to  change  or  vary  the  securities.  -  If 
the  Instrument  of  trust  Is  silent  upon  the 
power  of  varying  the  securities,  It  Is  to  be 
determined  upon  the  whole  scope  and  pur- 
pose of  the  trust  whether  the  trustee  has  in 
fact  the  power  to  dispose  of  the  property." 
2  Perry,  Trusts  (5th  Ed.)  §  814;  Field  v. 
SchlefTella  7  Johns.  Cb.  150;  Leitch  v.  Wells, 
48  N.  Y.  585;  Dillaye  v.  Bank,  51  N.  T. 
In  re  Cooper's  Trusts,  Wkly.  Notes  1873,  p. 
87;  Sampayo  v.  Gould.  12  81m.  426.  In  the 
Field  Case  It  was  held  that,  where  a  pur- 
chaser dealt  fairly  with  a  guardian  who  had 
power  to  dispose  of  tbe  peraonal  property  of 
his  ward,  he  had  the  right  to  presume  that 
the  guardian  acted  for  the  ward's  benefit, 
was  not  bound  to  Inquire  into  tbe  state  of 
tbe  trust,  and  was  not  responsible  for  the 
faithful  application  of  the  money  unless  lie 


knew  OF'  hAft  sufficient  Information  At  the 
time  that  tbe  guardian  contemplated  a 
breach  of  trust  and  intended  to  misapply  tbe 
funds,  or  was  in  tact  by  tiie  very  transaction 
applyhig  It  to  bis  private  purpose.  Lelteb 
r.  Wells  is  to  the  effect  tiutt  an  executor  baa 
a  right  to  sell  and  transfer  stocks  and  other 
securities  of  an  estate;  that  one  buying  in 
good  faith,  or  loaning  hla  money  upon  the 
security  of  ttie  property,  la  not  responsible 
for  the  applicatltm  of  the  purchase  money 
OF  money  loaned;  and  that  his  right  to  tbe 
pn^rty  transferred  is  not  affected  by 
knowledge  upon  his  part  of  the  existence  of 
a  claim  for  a  legacy  against  the  estate.  In 
the  Dillaye  Oase  It  was,  in  substance,  held 
that,  where  a  trustee  is  doQied  with  power 
to  manage  and  omtrd  the  trust  estate^  an 
amlgnment  by  him  of  a  mortgage  Impressed 
with  the  trust;  to  a  b<nia  fide  purcbaso'  or 
pledgee,  cannot  be  Impeached  by  the  cestui 
que  trust.  In  Re  Got^per's  Trusts  It  waa 
held  that  the  power  of  Investment  carries 
wltii  It  the  power  of  varying  the  securities. 
In  the  Sampayo  Oaae  ttie  vice  chancellor 
said:  '*A  clause  anthorfadng  tiie  change  ct 
securities  la  usual  and  customary,  and  is 
usual  and  customary  only  because  It  Is 
found  to  be  of  tiie  gr«itest  possible  conven- 
ience to  parties." 

We  think  the  authorities  dted.  to  which 
many  othera  might  be  added,  jnatlfy  the 
conclusion  reached  by  the  courta  below  that 
Alston,  as  trustee  under  the  win  ot  tbe  tes- 
tator, had  power  to  satlafy,  transfer,  or  vary 
tbe  securities  In  which  the  fund  waa  invest- 
ed aa  he  mig^t  deeon  pn^er  at  necessary, 
and  ctmsequettUy  had  the  power  to  assign 
the  bond  and  mortgage  In  question.  There- 
fore the  payment  by  tbe  defendant  Weber 
to  the  assignee  was  valid,  and  the  discharge 
of  the  mor^ge  was  proper  ks  to  the  former. 
The  appellants,  however,  contend  that  the 
tranafer  by  the  trustee  to  hts  attorney  was 
preaumpttvely  a  breach  of  tnwt:  that  It 
transferred  no  title  as  agatnrtt  the  plaintiffs, 
and  waa  notice  to  the  mortgagor  that  no 
title  to  the  securities  was  tiiereby  conveyed. 
That  this  transfer  waa  In  fact  a  breach  of 
trust  as  to  the  plalntUta,  and  that  as  be- 
tweoi  the  trustee  and  hts  attorney  It  mt^t 
be  held  Invalid,  may  t>e  assumed.  But  tbe 
question  here  is  whether  the  mere  exlsteoce 
of  the  relation  of  attorney  and  client  be- 
tween, the  assignor  and  assignee  was  notice 
to  the  mortgagor  that  the  assignee  bad  no  ti- 
tle to  the  bond  and  mortgage,  so  that  their 
payment  by  him  waa  at  his  peril.  We  know 
of  no  statute  or  principle  of  law  which  pre- 
vents a  client  from  dealing  with  his  attor^ 
ney.  The  most  that  can  be  said  Is  that,  ns 
between  tbem,  tbe  transaction  will  be  close- 
ly scrutinized,  with  a  view  of  aacertalnin; 
if  the  attorney  has  obtained  any  nndne  ad- 
vantage of  his  pllent.  But  we  are  aware  <tf 
DO  principle  which  required  or  would  have 
justified  the  mortgagor  in  declining  to  pay 
hla  mortgage  vrhva  it  became  due  tor  tbe 
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sdte  reasoD  tbat  It  had  been  transferred  by 
tlie  tmstee  to  his  attorney-  If  such  a  trans- 
fer were'  prohibited  by  taw,  a  different  Ques- 
tion might  arise.  Bnt  we  are  unable  to  con- 
ceive any  principle  upon  which  It  can  be 
properly  held  that  the  mortgagor  was  bound 
to  make  any  additional  Inquiries  In  relation 
to  the  transaction  because  the  relation  of 
attorney  and  client  existed  between  the  as- 
signor and  assignee.  Nor  do  we  perceive 
that.  If  such  an  inquiry  had  been  made,  he 
would  have  learned  anything  which  would 
bare  Justified  him  In  refusing  to  pay  his 
mortgage  debt  when  It  became  due.  The 
mortgagor  had  no  direct  or  Implied  connec- 
tion with  the  transaction  between  the  trus- 
tee arid  his  attorney,  and  was  not,  we  think, 
bound  to  Inquire  Into  the  circumstances  to 
ascertain  the  character  or  effect  of  the  deal- 
Ings  between  them.  The  assignment  of  the 
mortgage  was  properly  executed.  It  consti- 
tuted the  assignee  the  tawful  attorney  of 
Alston,  and  authorized  htm  to  receive  the 
principal  and  Interest  upon  the  mortgage, 
and  consequently  Justified  the  mortgagor  In 
paying  It  to  him. 

These  conclusions  render  It  unnecessary  to 
examine  the  question  of  the  statute  of  limi- 
tations, Insisted  upon  by  the  respondents,  or 
any  other  of  the  questions  presented  upon 
the  argument  of  this  appeal.  We  thlnfc  the 
decisions  of  the  courts  below  were  correct, 
and  tbat  the  Judgment  and  order  should  be 
affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN, 
HAIGHT.  LANDON,  and  WBRNER.  JJ, 

concur. 

JndgmCTt  and  order  affirmed: 


(183  N.  T.  Br> 

DOUOHHRTY  v.  MIUJKEN  et  al. 
(Court  of  Appeals  o£  New  Tork.  Jnne  28. 

1900.) 

IfAgraR  AND  SEHVANT— INJURIES  TO  SBRV- 
AWT-DBRRICKB— mSPFPICTENT  ANCHORAOK 
--HBaXJOBNCB— KXPBRT  TB8TIM0NT— POUN- 
^A^S-J-  g^'NTOM  -  PROVINCE 

OF  JORT— HTPOTHWnCAL  QUBSTIONS. 

1.  Two  derricks,  respectively  30  and  40  feet 
high,  were  anchored  to  an  Iron  erebolt.  an  Inch 
is  diameter,  screwed  into  the  stnogpiece  at  the 
end  of  the  dock  on  which  the  den-ickg  stood. 
While  an  Iron  beam  was  being  hoisted  by  the 
smaller  derrick,  and  while  plaintiff  was  at  the 
top  of  the  larger  derrick,  fixing  some  ropes 
under  direction  of  his  boss,  the  eyebolt  brolce, 
and  the  two  derricks  collapsed,  Injnring  plain- 
tiff. HM,  that  In  the  absence  of  a  snowing 
as  to  when  and  by  whom  the  two  derricks 
were  anchored  to  the  same  eyebolt.  and  tbat 
the  derricks  had  been  erected  for  permanent 
use,  the  facts  did  not  constitote  a  sufficient 
fonndatlon  for  the  Introduction  of  expert  tes- 
timony to  show  the  tensile  strength  of  the  eye- 
bolt,  as  bearing  on  a  question  of  negliireoce. 

2.  Flaintiff  was  injured  by  the  collapse  of 
two  derricks  anchored  to  the  same  eyebolt, 
screwed  into  a  Btriiispiece  on  the  end  of  a 
dock.  A  hypothetical  question  submitted  to  an 
expert  gave  the  height  aud  distance  apart  of 
the  derricks,  and  the  dimensions  of  Uie  eye- 


bolt,  but  made  no  reference  to  the  amount  of 
■train  thereon,  and  asked  his  otdnion  as  to 
whether  such  bolt  was  suffideot,  to  which 

Siestion  he  answered,  "No;  it  was  not  suffi- 
ent"  Held,  that  the  expert  testimony  failed 
to  show  the  tensile  strength  of  the  bol^  and  it 
was  therefore  incconpetmt.  as  it  was  the  prov- 
ince  of  the  Jury  to  determine  whether  the  bolt 
was  sufficient. 
Haight  and  Martin,  JJ.,  dissenting. 

AMieal  from  supreme  court*  appeUats  dirl^ 
aloo,  Seccoid  department 

Action  by  Hugh  Dougherty  against  Bd- 
ward  F.  MUllk«n  and  another  for  tnjnrlea  by 
falling  derricks.  Prom  a  Judgmoit  of  the 
appellate  division  (40  N.  Y.  Biipp.  006)  af- 
firming a  Judgment  In  favor  ot  plaintiff,  and 
overmUng  a  motloD  (or  a  new  trlai.  defad- 
BDts  appeal.  Reversed. 

Perry  D.  Trafford,  for  appellants.  Isaac 

M.  Kapper.  fat  respondent. 

WERNER.  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  result- 
ing from  fbe  collapse  of  a  derrick  upon  which 
the  plaintiff  was  at  work  when  the  accident 
occurred.  The  negligence  charged  against 
the  defendants  Is  that  a  certain  eyebolt  to 
which  said  derrick  and  another  derrick  were 
fastened  by  means  of  cables  or  guys  was  "In 
an  unsafe,  insufficient,  Insecure,  dangerous, 
and  Improper  condition  for  the  porpose  for 
which  the  defendants  used  the  same,  so  tbat 
solely  by  reason  thereof,  and  while  the  plain- 
tiff was  upon  one  of  the  said  derricks  as 
aforesaid,  the  said  eyebolt  broke,  causing 
said  derrick  to  fall."  Aside  from  the  testlv 
mony  of  the  experts,  which  will  be  hereafter 
referred  to,  the  evidence  adduced  for  the 
plaintiff  establishes  the  following  facts:  The 
defendants  were  engaged  In  the  business  of 
IroD  and  steel  construction.  The  plaintiff 
had  been  employed  by  them  as  a  laborer  for 
about  two  years  prior  to  the  day  of  the  acci- 
dent. Two  or  three  months  before  the  acci- 
dent defendants  had  removed  their  shops  to 
the  foot  of  Clinton  street,  in  the  city  of 
Brooklyn.  Upon  the  docks  which  formed  a 
part  of  the  yards  adjacent  to  defendants* 
shops  there  were  erected  two  derricks  about 
60  or  70  feet  apart  The  mast  of  the  larger 
one  was  about  3-5  or  40  feet  In  height,  and 
that  of  the  smaller  one  measured  about  30 
feet  The  boom  upon  each  was  somewhat 
shorter  than  Its  companion  mast  These  der- 
ricks had  been  in  use  at  this  yard  for  two 
or  three  weeks.  One  week  before  the  acci- 
dent they  were  put  up  at  the  place  where 
they  afterwards  fell.  Each  of  said  derricks 
was  supported  by  four  guys,  which  were  fas- 
tened at  different  places.  The  only  eyebolt 
used, as  an  anchor  was  the  one  which  broke 
and  caused  the  accident.  It  was  about  an 
Inch  in  diameter  and  10  or  12  Inches  long. 
When  the  derricks  were  last  erected,  prior  to 
the  accident,  one  of  the  guys  running  to  the 
smaller  one  was  anchored  Into  this  eyebolt 
which  was  screwed  perpendicularly  Into  the 
stringplece  at  the  end  of  the  dock.  Between 
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the  time  when  the  derricks  were  thus  erected 
and  the  happening  of  the  accident,  one.  of 
the  guya  of  the  larger  derrick  was  also  fas- 
tened to  said  eyebolt;  but  the  OTldence  does 
not  disclose  when  or  by  whom,  or  under  what 
circumstances.  It  was  done.  On  the  day 
before  the  accident  one  Avery,  another  of  de- 
fendants' employes,  who  Is  referred  to  by 
plaintiff  as  his  "Immediate  boss,"  commenced 
the  work  of  snbstltutlng  wire  guys  for  ropes. 
During  that  afternoon  the  plaintiff  was  en- 
gaged in  carrying  wire  and  materials  for 
this  work.  On  the  morning  of  the  accident 
plalntlfF  was  directed  by  Avery  to  go  aloft, 
and  he  was  hoisted  to  the  top  of  the  larger 
derrick.  While  steadying  himself  In  this 
position  and  awaiting  orders  frcmi  Avery 
both  derricks  collapsed;  and  the  plaintiff  was 
precipitated  upon  the  docks,  and  sustained 
the  Injuries  complained  of.  At  the  time  of 
the  accident  a  "fljf teen-inch"  Iron  beam,  40  or 
45  feet  long,  and  weighing  about  1,600 
pounds,  was  being  hoisted  upon  the  smaller 
derrick.  Upon  Investigation  as  to  the  cause 
of  the  accident,  it  was  discovered  that  the 
eyebolt  which  had  served  as  an  anchor  be- 
tween the  two  derricks  had  broken  off  "about 
an  Inch  into  the  wood."  There  was  no  evi- 
dence of  any  Inherent  defect  In  the  eyebolt, 
except  that  given  by  the  witness  Avery,  who 
testified  "that  It  looked  all  right,  with  the 
exception  of  one  little  spot  In  It.  •  •  ♦ 
There  was  a  peculiar  look  In  the  Iron. 
•  •  •  It  did  not  look  Just  as  the  other 
parts  of  the  Iron  did." 

This  r66um6  of  the  facts  clearly  discloses 
the  inherent  weakness  of  plaintiff's  case, 
which  rendered  a  resort  to  expert  testimony 
both  prudent  and  necessary.  The  facts  above 
referred  to  were  obviously  Insufficient  to 
support  the  allegations  of  negligence  set  forth 
In  the  complaint  Before  adverting  to  the 
exceptions  which  were  taken  to  the  evidence 
of  the  experts,  let  us  clearly  emphasize  the 
position  of  the  case  without  such  evidence. 
The  falling  of  the  derricks,  the  apparent 
cause,  and  the  resultant  Injuries  to  the  plain- 
tiff, were  clearly  shown,  but  nothing  more. 
Indeed,  the  case  Is  so  singularly  barren  of 
essential  facts  as  to  make  it  almost  a  matter 
of  conjecture  whether  the  accident  happened 
under  circumstances  which  would  In  any 
event  render  the  defendants  liable  for  Its 
consequences.  It  seems  to  have  been  as- 
sumed, rather  than  proved,  that  the  derricks 
in  question  were  designed  for  continuous  use 
In  the  place  where  the  accident  occurred. 
The  case  was  submitted  to  the  Jury,  appar- 
ently without  objection  from  defendants' 
counsel,  upon  the  theory  that  these  struc- 
tures and  the  character  of  their  use  were 
such  as  to  charge  the  defendants  with  the 
master's  primary  duty  of  furnishing  to  their 
servants  reasonably  safe  and  suitable  "tools, 
appliances,  and  machinery.  The  learned  ap- 
pellate division  affirmed  the  Judgment  entered 
upon  the  verdict  on  the  assumption  that 
these  derricks  "were  intended  and  erected 


for  x>ermanent  use."  We  have  scanned'  the 
record  tea  evidence  In  support  of  this  as- 
sumption, but  in  vain.  The  facts  disclosed 
by  the  evidence  are  quite  as  consistent  with 
the  theory  that  the  fastening  of  these  der- 
ricks was  a  mere  detail  of  some  work,  the 
Improper  performance  of  which  by  any  one 
but  the  plaintiff  would  have  l>een  the  negli- 
gence of  a  co-employ6,  as  with  the  assump- 
tion that  the  structures  were  audi  as  to 
charge  the  defendants  with  responsibility  not 
only  for  the  sufficiency  and  suitableness  of 
their  constituent  parts,  but  the  safety  and 
adequacy  of  their  construction  as  a  whole. 
A  derrick  Is  one  of  those  appliances  whidi 
may  be  used  In  various  ways  and  for  differ- 
ent purposes.  In  some  circumstances  It  may 
be  a  mere  temporary  means  to  an  end.  In 
the  performance  of  the  work,  which  of  ne- 
cessity makes  the  kind  and  number  of  Its 
fastenings  dependent  upon  the  exigencies  of 
the  moment  or  the  situation.  In  such  a  case. 
If  the  master  has  exercised  reasonable  care 
to  furnish  sufficient  and  proper  materials  and 
to  employ  competent  and  skillful  workmen, 
he  has  discharged  his  whole  duty,  and  he  is 
not  responsible  for  the  negligent  use  of  the 
materials  which  he  has  furnished.  Under 
oVaee  conditions  a  derrick  may  be  so  used  as 
to  be  a  permanent  appliance  In  the  regular 
and  ordinary  conduct  of  the  master's  busi- 
ness, BO  as  to  charge  him  with  responsibility 
not  only  for  the  sufficiency  of  the  materials 
of  which  it  Is  composed,  but  for  the  safety 
and  adequacy  of  Its  construction. 

In  view  of  the  omission  of  defendants' 
counsel  to  raise  the  question  suggested  by 
this  distinction,  either  by  a  proper  exception 
or  request  to  charge,  the  foregoing  discussloo 
would  be  more  academic  tlian  practloal,  were 
It  not  for  the  necessity  of  clrarly  defining  the 
relation  of  the  expert  testimony  to  this  case. 
As  the  case  stood  without  the  expert  testi- 
mony, there  was  an  utter  absence  of  evidence 
upon  which  to  predicate  a  single  negligent 
act  of  commission  or  omission  against  the  de- 
fendants, either  in  the  employment  of  un- 
skillful or  incompetent  co-servants  of  the 
plaintiff,  in  the  furnishing  of  unsafe  or  In- 
adequate materials,  or  in  the  nltlmate  con- 
struction of  the  derricks.  As  the  case  is  not 
one  which  permits  the  Inference  of  negli- 
gence from  the  mere  happening  of  the  acci- 
dent, the  defendants  were  entitled  to  rest 
upon  the  presumption  that  they  had  perform- 
ed their  duty  as  masters,  until  affirmative 
evidence  to  the  contrary  had  been  ^ven. 
This  rule  Is  now  so  well  established  that  it 
may  be  regarded  as  elementary,  and  there- 
fore requires  no  citation  of  authority.  It  was 
therefore  incumbent  upon  the  plaintiff  to 
show  neglect  of  duty  on  the  part  of  the  de- 
fendants. It  Is  obvious  that,  it  the  case 
were  within  the  rule  exempting  the  master 
from  liability  for  negligence  In  some  mere 
detail  of  the  work,  expert  testimony  could 
add  nothing  to  the  Issue.  But  assuming,  as 
did  the  courts  below,  that  the  defendants 
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wen  mponslMe  to  tbe  plalndll  no  less  tor 
the  exercise  of  reasonable  care  In  the  con- 
Btmctlon  and  inspection  o£  the  detrlclLB  than 
In  the  selectlcm  of  their  component  parts  or 
Id  the  employment  of  workmen,  It  becomes 
Apparent  that  the  expert  testimony  really  de- 
cided the  Issue. 

Am  we  hare  seen,  the  breaking  of  ftie  eye- 
bolt  proved  nothing.  It  nUght  bare  broken 
without  n^lgence  on  the  part  of  any  one. 
By  the  exigencies  of  his  case,  pl^tlff  was 
driven  to  the  nmtoitlon  that  the  anchorage  of 
both  derricks  to  this  single  ^bolt  was  oagUr 
gent  and  Improper  construction,  tar  which  the 
defendants  were  respbndble.  This  was  based 
upon  the  evidence  of  the  exiierts.  Johnston 
and  Rattray,  to  the  effect  that  the  eyebolt  was 
not  heavy  enough,  and  that  the  fastening  to 
the  same  of  two  guys  from  opiNWlte  directions 
produced  cross  strains  upon  the  holt,  which 
caused  It  to  bend,  and  finally  to  break.  In 
the  light  of  the  foregoing  considerations,  let 
U8  examine  Uw  proi>er  scope  and  limitations 
of  expert  testimony,  as  ap^led  to  cases  of  this 
character.  It  may  be  iHroadly  stated,  as  a 
general  jmqiiositUni.  tiiat  there  ue  two  classes 
of  cases  In  which  expert  testimony  Is  admissi- 
ble. To  the  one  class  belong  those  cases  In 
which  the  e(«dhutons  to  be  drawn  by  the 
Jury  d^end  npmk  the  extotence  of  facts  which 
are  not  common  knowledge,  and  which  an 
pecullariy  within  the  knowledge  of  men 
whose  expa-lence  or  study  enables  them  to 
speak  with  author!^  upon  the  snbjeet  If,  In 
&u6h  cases,  the  Jury,  with  all  the  facta  before 
them,  can  form  a  conclusion  thereon,  It  Is  ihelr 
sole  province  to  do  so.  In  tiie  other  dass  we 
find  those  cases  In  which  the  eoDduslons  to 
be  drawn  from  the  facts  stated,  as  well  as 
knowledge  of  the  facts  themselves,  depend 
upon  professional  or  sdratlfic  kno^edge  or 
skill  not  within  the  range  of  wdhiary  training 
or  lotelUgence.  In  such  cases  not  only  the 
facta,  but  the  conclusions  to  which  they  lead, 
may  be  testified  to  by  qualified  experts.  The 
distinction  between  these  two  kinds  of  testi- 
mony Is  apparent.  In  the  one  Instance  the 
focta  are  to  be  stated  by  the  ej^p&etM,  and  the 
conclusion  la  to  be  drawn  by  the  Jury;  In  Uie 
other,  the  expert  states  tbB  facts,  and  gives 
hla  Gondnslon  In  the  form  of  an  opholen, 
which  may  be  accepted  or  rejected  by  the 
Jury.  The  next  st«p  In  the  logical  develop- 
ment of  this  Inquiry  Is  to  ascertain  to  whldi 
of  these  two  classes  the  case  at  bar  belongs. 
If  t3ie  knovrtedge  of  the  expats  consists  In  de- 
scriptive facts  which  can  be  Intelligently  com- 
municated to  others  not  familiar  with  the 
subject  the  case  b^ngs  to  the  first  class.  If 
the  subject  Is  one  as  to  which  expert  skill  or 
knowledge  can  be  communicated  to  others 
not  versed  In  the  particular  sdence  <ur  art  only 
In  the  form  of  reasons,  arguments,  or  opinions, 
then  It  belongs  to  the  second  clus.  Ferguson 
V.  Hubbell,  97  N.  T.  607;  Roberts  v.  RaUroad 
Co.,  128  N.  T.  455.  28  N.  B.  486,  13  L.  R.  A. 

400;  Schneider  v.  Railroad  Co.,  18S  N.  T.  583, 
30  N.  B.  762;  Pariah  v.  Balrd,  100  N.  Y.  302, 


B4  N.  B.  724;  Van  Wycklen  v.  Ctiy  of  Brook- 
lyn, 118  K.  T.  432,  24  N.  B.  179;  Schwander 
V.  Blrge,  46  Hun.  66.  The  mere  statemrat  of 
Uils  rule  seems,  of  necessity,  to  place  'Oils 
case  In  tbe  first  class.  The  structure  which 
collapsed  and  caused  plalntUTs  Injuries  was 
a  simple  derrick,  such  as  Is  common  for 
the  hoisting  of  heavy  materials.  The  par- 
ticular defect  In  construction  alleged  consisted 
In  the  Improper  anchorage  at  two  derricks 
to  a  single  eyebolt  placed  between  them. 
Whether  this  was  defective,  and  therefore 
negligent,  construction,  depended  upon  the 
amount  and  kind  of  strain  to  which  the  eye- 
bolt  was  subjected.  Its  size.  Its  inherent  tensile 
strength,  and  the  character  of  Its  fastening 
into  Its  base;  These  were  subjects  upon 
which  tiie  testimony  ct  men  skilled  and 
exp^enced  In  the  construction  and  use  of 
derricks  and  their  constituent  parts  could 
properly  be  received.  But  such  testimony, 
within  thellmltatlons  of  the  role  above  advert- 
ed to,  should  have  consisted  whoUy  of  facts 
from  which  a  Jury  of  average  Intelligence 
could  form  a  conclusion  as  to  the  aafe^  or 
sufficient^  of  the  meQiod  of  constmctitm 
employed.  It  was  the  province  of  the  Jury, 
not  of  the  e^rts,  to  determine  the  latter 
question.  In  this  view  of  the  case.  It  was 
obvious  error  to  permit  the  experts  to  eziwess 
opinions  which  practically  decided  the  only 
question  that  was  to  be  submitted  to  the  Jury. 

Without  dwdlbig  In  detail  upcm  all  of  tiie 
testimony  i^ven  by  tbe  eiperts,  Johnston  and 
Rattray,  tt  Is  snfildent  to  refer  to  a  single 
question  addressed  to  each  of  them,  and  their 
answers  thereto,  received  under  proper  objec- 
tion, which  clearly  reveal  the  inherent  errors 
In  the  rulings  under  which  tiils  evidence  was 
received.  These  iritnesses  were  asked  the  fol- 
lowing question:  *'AssumIng  two  derridn  60 
tye  70  feet  apart,  the  mast  <tf  one  about  80  feet 
tall,  the  mast  of  the  other  about  40  feet  tall, 
with  booms  26  feet  or  so  In  length,  placed 
upon  a  dock  00  or  70  feet  apart,  attadied  to  a 
single  eyebolt  located  mldwiur  betweoi  the 
derricks,  bat  at  an  an^  away  from  the  der^ 
ricks  a  little  distance,  so  as  to  make  tbe  guy 
ropes  approach  the  eyebolt  diagonally,  and 
the  eyebolt  bdng  about  10  or  12  Inches  long 
and  an  inch  In  thickness,  and  Inserted  Into 
wood  perpendlculsrly,  do  you  regard  that 
ey^lt  as  sufficient  or  Insuffidwt  for  the  pur- 
pose cf  sustaining  those  derricks?'  This  ques- 
tion was  objected  to  as  Inelevant,  Incompe- 
tent, immaterial,  and  as  not  a  question 
for  expert  evldeace.  and  that  the  vritneas  Is 
not  qnallfled  to  give  expert  evidence  on  that 
point,  and  as  caning  for  a  ccmduslon.  The 
trial  court  ovwruled  tMs  ohjection,  and  under 
exception  the  experts  were  permitted  to 
answer:  *^o;  It  was  not  snffldent.**  ^Smhont 
discussing  the  qualifications  of  the  experts, 
but  assuming  tor  the  purposes  of  this  case  that 
they  were  properly  held  to  be  competent  to 
speak  upon  the  subject  under  Investigation,  it 
seems  dear  that  neither  the  questions  nor  the 
answers  above  retmed  to  were  within  the  rule 
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applIcaUe  to  cases  of  tbla  character.  The 
sufficiency  of  the  derricks,  or  any  of  their 
partfc,  depended  upon  certain  facts  which  a 
witness  skilled  lu  that  kind  of  construction 
could  easily  have  described  and  detailed  to 
the  Jury,  With  these  facts  before  them,  the 
Jury  would  have  been  entirely  competent  to 
have  formed  the  conclusion  which  was  testi- 
fied to  by  the  witnesses.  The  questions  pro- 
pounded to  these  witnesses  were,  moreover. 
Insufficient  and  Improper  In  form  to  lay  the 
foundation  for  even  such  opinions  as  were 
given.  It  cannot  escape  notice  that  the  ques- 
tions make  no  reference  to  the  tensile  strength 
of  such  an  eyebolt  as  was  used.  There  Is  no 
allusion  to  the  maximum  or  minimum  strain 
upon  such  a  bolt,  situated  as  It  was,  in  con- 
nection with  the  use  of  either  derrick  sepa- 
rately or  both  together.  Nor  Is  there  any 
statement  as  to  the  maxtmom  or  minimum 
weights  which  might  with  safety  have  been 
hoisted  with  either  or  both  of  these  derricks 
as  they  were  constructed.  All  of  these  ele- 
ments, which  were  essential  factors  In  deter- 
mlnli^  the  8ufflclen<7  or  insufficiency  of  this 
eyebolt  under  the  circumstances,  were  govern- 
ed by  what  a  learned  Jurist  has  aptly  called 
"descriptive  facts,"  which  In  turn  depended 
upon  certain  fixed  physical  laws.  After  hav- 
ing these  placed  before  them,  the  jury  would 
have  been  quite  as  competent  to  answer  this 
qiustlon  as  the  e^rts.  Without  these  de- 
scriptive facts  and  physical  laws  by  which 
they  were  governed  before  them,  the  Jury 
could  Just  as  Intelllgoitly  have  decided  this 
case  upon  the  naked  question  whether  they 
regarded  this  appliance  as  sufficient  or  insuffi- 
cient, as  they  did  upon  the  opinions  of  experta, 
which  were  clearly  unsupported  by  facts  as  a 
basis  for  the  conclusion  expressed.  These 
views  lead  to  the  conci-slon  that  a  new  trial 
must  be  granted.  The  Judgment  should  ther^ 
fore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  aUde  the  event 

PARKER,  C.  J.,and  GRAY,  O'BRIEN,  and 
i/ANDON.  JJ.,  concur.  HAIGHT  and  MAB^ 
TIN,  JJ.,  dissent 

Judgment  reversed,  etc. 


(168  N.  T.  472) 

CAPASSO  V.  WOOLFOLK  et  al. 

(Oourt  of  Appeals  of  New  York.    June  19i 
1900.) 

HASTBR  AND  SERVANT— INJURY  TO  SERVANT 
—DUTY  OF  MASTER— 8APB  PIM.CB~BUA8TlNO 
—FALL  OF  ROCK— FELLOW  SERVANTS— BVI- 
1>ENCB>-IN8PBCTI0N— TRIAL— DISMISSAL  OF 
COMPLAINT. 

1.  Though  a  uaster  personally  directed  a 
servantrto  go  to  work  with  a  gang  who  cleared 
up  at  night  the  d&brls  caused  by  blasting  In 
the  daytime,  no  recovery  can  be  had  against 
him  for  Injnrles  to  the  serrant  occasioned  by 
the  fall  of.  a  rock  looamed  by  such  hlaating. 
where  competent  workmen,  a  skilled  forepiao, 
and  safe  appHauces  were  furnished,  since  the 
master's  duty  was  thereby  discharged,  and  he 
was  not  liable  Xor  lajories  ailslns  out  ^  the 


execution  of  the  details  of  the  work  by  the 
foreman  and  workmen  as  fellow  BervaDts. 

2.  Where  the  only  evidence  of  a  master's  neg- 
Usence  In  failing  to  provide  a  reasonably  aafe 
place  for  a  servant  to  work  was  the  testunony 
of  a  workman  that  after  blasting  nothing  was 
done  in  the  way  of  inspection,  while  the  fore- 
man of  the  blasting  gang  testified  that  after 
the  blasting  in  questioo  everytfaiiw  loose  or 
dangerous  had  beoi  barred  down  ana  was  safe 
when  he  left  and  the  foreman  of  the  cleaning- 
np  gang,  to  which  the  servant  belonged,  testi- 
fied that  an  onsaccessfol  effort  had  been  made 
with  bars  and  derrick  to  turn  or  poll  over  the 
rock  which  fell  and  eauaed  the  huury  daimed 
for,  it  was  not  error  to  dismiss  the  .complaint 
at  the  close  of  the  case. 

Appeal  from  supreme  court  appellate  di- 
vision. First  department 

Action  for  injuries  by  Arcangelo  Capasao 
against  Edward  O.  Woolfolk  and  others. 
From  an  order  of  the  appellate  division  (49 
N.  Y.  Supp.  400),  reversing  an  order  dismiss- 
ing the  complaint  at  the  close  of  the  case  and 
ordering  a  new  trial,  defendants  appeaL 
Reversed. 

riaJntUf  brought  this  action  for  p^aonal 
injuries  received  by  him  while  employed  by 
the  defendants,  and  which  he  allege^  to  have 
been  caused  by  the  negligence  of  the  latter. 
The  defendants,  as  ccoitractora,  were  en- 
gaged In  lowering  the  tradca  of  the  New 
York  &  New  Haven  Railroad  Company,— a 
work  which  had  been  going  on  for  some  two 
years.  During  that  time  the  plaintiff  had 
been  working  for  them,  and  at  the  time 
when  he  received  the  injuries  in  qnestlMi,  he 
was  a  member  of  what  was  called  the  "night 
gang.*'  The  duty  of  those  belonging  to  the 
night  gai^  was  to  pick  np  and  remove  loose 
stone  and  rock  which  had  been  left  in  the 
cutting  after  blasts.  Upon  the  evening  in 
question  plaintiff  says  that  one  of  the  de- 
fendants gave  him  orders  to  go  to  work,  and 
that  at  about  half  past  3  In  the  morning  a 
large  stone,  becoming  loosened,  fell  from  the 
top  of  the  bank  above  him  upon  his  foot  A 
witness  in  his  behalf,  who  was  one  of  the 
wotimien,  was  examined  as  to  the  manner  in 
which  the  blasting  was  generally  aocom- 
pllshed.  and  bow  many  holes  were  drilled 
for  a  blast.  He  was  then  asked  thia  ques- 
tion: "Now,  after  the  blasUngs  occurred,  or 
wont  off,  what  did  they  do,  If  anything,  with 
regard  to  the  examination  of  the  rocks,  be- 
fore sending  the  men  to  work?"  The  answer 
given  was:  "The  contractors  never  did  any- 
thing. They  never  sent  anybody  aronad-* 
No  other  evidence  waa  given  on  the  part  of 
the  plaintiflC  with  respect  to  the  work  of  in- 
spection. On  behalf  of  the  defmdants,  it 
was  testified  by  the  foreman  in  cha^  of 
the  blasting  that  after  the  blasts  ot  the  day 
preceding  the  accident  they  had  barred 
down  anything  that  was  loose  or  dangerous; 
that  it  was  customary  to  do  It;  that  he  had 
it  done  on  that  day;  and  that  there  vraa  noth- 
ing when  he  left  at  0  o'clock  that  was  daih 
gerous  or  likely  to  fall.  The  forranan  of 
the  night  gang,  in  which  the  plaintiff  work- 
edi.  tBsUfled^  concemlsg.tUa  itoue  or  rock 
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OD  tbe  erenfn;  tn  question,  tbat  he  had 
called  the  men  np,  and  tried  to  turn  the 
rock  with  baxB,  but  could  not  move  it;  that 
«n  effort  was  made  to  pull  the  rock  over 
with  tbe  derrick,  but  neither  by  using  the 
derrick,  nor  by  the  men  with  bars,  could 
the  rock  be  moved.  At  tbe  conclusion  of 
the  case  the  request  of  the  plaintiff  to  go  to 
the  Jury  upon  certain  questions  was  denied, 
■and  the  defendants*  motion  to  dismiss  the 
complaint  was  granted;  to  which  the  plain- 
tiff excepted.  At  the  appellate  dirlslon, ' 
where  the  exceptions  were  ordered  to  be 
heard  in  the  first  Instance,  the  plaintiff's 
exceptions  were  sustained,  and  a  new  trial 
ordered.  From  tbe  order  of  the  appellate 
dlTlsioo  the  defendants  appealed  to  this 
court  giving  the  usual  stipulation  for  Judg- 
ment absolute  In  the  event  of  affirmance. 

Perry  D.  Trafford,  for  appellants.  T.  F. 
Hamilton,  for  respcmdent 

GRAY,  J.  (after  stating  the  facts).  I  am 
unable  to  distinguish  this  case  from  that  of 
Perry  v.  Rogers  (decided  by  us  since  the  de- 
cision of  the  appellate  dlvislcm  In  this  case) 
l&T  N.  Y.  251,  5-1  N.  B.  1021.  In  that  case 
tbe  plaintiff  was  directed  by  the  foreman  in 
•charge  of  the  men  to  go  up  "on  the  bench," 
which  bad  been  created  in  the  side  of  a  ledge 
■of  rock  by  blasting,  for  the  purpose  of  clean- 
ing It  off.  While  so  engaged,  a  large  stone 
fell  out  of  the  wall,  some  six  or  seven  feet 
above  the  bench,  and  Inflicted  upon  him  the 
personal  injury  for  which  he  recovered  a 
Jadgment  The  Judgment  was  reversed  In 
this  court,  upon  the  ground  that  the  master 
bad  furnished  everything  that  he  was  obliged 
to,  including  competent  employes  and  a  slilll- 
ed  foreman;  that  any  omission  on  the  part 
of  the  foreman  to  notify  the  plaintiff  to  pry 
«ff  the  piece  of  rock  tbat  fell  upon  him  was 
not  attributable  to  the  master,  as  It  related 
to  an  ordinary  detail  of  the  work  in  which 
the  foreman  and  tbe  others  were  engaged; 
and  tbat  tbe  negligence  of  the  foreman  In 
that  reepect  was  the  negligence  of  a  fellow 
servant  The  theory  of  the  court  below  in 
tbat  case,  that  the  duty  of  the  defendant 
to  provide  a  reasonably  safe  place  for  his 
workmen  was  continuous,  so  that  In  every 
change  fai  the  situation,  occasioned  by  the 
blasting,  the  master's  doty  of  providing  a 
reasonably  safe  place  for  his  workmen  at- 
tached, was  negatived  In  the  opinion  of  this 
court  It  wab  observed,  with  respect  to  the 
master's  duty  towards  the  plaintiff  to  remove 
threatening  fragments  of  stone,  that  "It 
formed  one  of  the  many  details  of  the  work 
Incident  to  the  removal  of  this  rocky  cliff, 
which  the  defendant  had  a  right  to  Intrust 
to  a  skillful  foreman  and  competent  work- 
men, after  providing  them  with  the  necessary 
and  proper  machinery,  appliances,  and  tools." 
Tbe  conclusion  reached  by  us  In  that  case 
was  predicated  upon  tbe  prior  decisions  of 
Loughlin  T.  State,  lOS  N.  Y.  159,  11  N.  E.  371. 


and  CuUen  v.  Norton,  128  N.  T.  1.  28  N.  E. 
005.  Tbe  principle  of  that  decision  Is  appli- 
cable to  tbe  present  case,  and,  In  my  opinion, 
calls  for  a  reversal  at  our  hands.  It  is  true 
that  the  plaintiff  testified  that  one  of  the 
defendants  directed  blm  to  go  to  work,  and 
in  the  opinion  of  tbe  appellate  division  stress 
Is  laid  upon  that  feature.  But  I  am  quite 
unable  to  perceive  how  It  In  any  wise  affects 
tbe  case.  Assuming,  as  we  must  the  truth 
of  the  fact  so  testified  to.  It  was  no  more 
than  what  would  be  always  Implied  in  a  di- 
rection given  to  an  employ^  to  perform  his 
work  In  a  designated  place.  Whether  the 
direction  Is  given  by  the  master  In  person, 
or  by  some  superintending  agent  ia  unim- 
portant; for.  In  either  case,  the  duty  of  tbe 
master  towards  his  employe  is  the  same.  If 
the  master  gave  the  plalntifl:  the  order  to  en- 
ter uiwn  the  work  that  evening,  the  former 
had  the  right  to  Intrust  its  details  to  the 
foreman,  whose  competency  Is  not  question- 
ed, and  to  the  night  gang,  whose  members, 
In  the  absence  of  evidence  to  the  contrary, 
were  presumably,  competent  workmen.  The 
master,  in  such  a  case,  is  not  supposed  to 
watch  for  supervening  conditions  in  the 
progress  of  the  work  on  which  bis  workmen 
are  engaged.  If  his  measure  of  duty  had 
been  performed  by  sending  them  off  tb  the 
work  under  right  conditions,  with  an  ex-' 
perlenced  foreman  and  competent  workmen, 
nothing  further  was  Incumbent  u^n  him.  If 
the  accident  happened  during  the  perform- 
ance of  their  work,  due  to  some  negligent 
act  of  commission  or  of  omission  in  their 
midst  then  the  negligence  was  that  of  a  fel- 
low servant  and  that  was  a  risk  which  the 
plaintiff  assumed  In  altering  upon  the  em- 
ployment 

Nor  can  It  be  said  of  this  case,  as  It  was 
considered  at  the  aiH>ellate  division,  that 
there  was  any  evidence  for  the  consideration 
o{  the  Jury  Qiat  there  had  been  an  omission 
tn  the  duty  of  inspection.  Tbe  only  evidence 
on  the  part  of  the  plalntlCF  bearing  upon  in- 
spection was  general  In  Its  natnre,  and  with 
no  especial  reference  to  the  situation  upon 
the  night  In  question.  It  was  to  the  effect 
that  after  tbe  blastings  occurred,  which  had 
been  previously  described  by  ttie  witness, 
'*the  contractors  never  did  anything;  that 
they  never  sent  anybody  around."  On  be- 
half of  the  defendants,  ft  was  testified  by 
the  day  foreman  that  after  the  blasts  of  the 
day  preceding  the  night  In  question,  he  and 
bis  men  had  gone  over  the  loose  stone,  and 
had  barred  down  all  that  seemed  dangerous. 
Tbe  foreman  of  the  night  gang,  particularly, 
testified  that  he  had  noticed  iliis  particular 
stone  or  rock  which  fell  upon  the  plaintiff, 
and  that  he  had  tried  to  move  It  by  use  of 
tbe  derrick,  as  well  as  by  bars,  without  snc- 
cess.  After  the  evidence  was  closed,  the 
plaUitlff  was  recalled,  as  wsa  his  prhidjkal 
witness,  who  had  given  the  evidence  «mi- 
ceming  thh  blastings  and  the  custom  of  the 
contractors,  bat  neither  of  them  contradicted 
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In  any  wa^  the  testboony  oi  -the  foreman  ot 
the  night  gang.  The  effect  of  this  direct  and 
precise  evidence  given  by  the  foreman  of 
the  plaintiff's  gang,  and  the  failure  to  con- 
tradict It  by  the  plaintiff  and  his  witnesses, 
when  fecalled  ta  rebuttal,  did  not  seem  to 
have  been  appreciated  hi  the  conrt  bdow. 
I  regard  them  as  determining  features  of  the 
case. 

As  the  case  was  left  upon  all  the  testi- 
mony, there  was  no  question  to  be '  sub- 
mltted  to  the  jury;  for  the  evidence  that 
there  had  been  an  inspection  of  the  work, 
and  that  care  had  been  exercised  to  reidoTe 
the  threatening  danger,  was  ondlsputed.  If, 
therefore,  It  could  be  said  that  the  master, 
In  personally  directing  the  idalntlff  to  per- 
form his  work  at  the  place  in  question,  had 
a^nmed  some  extraordinary  duty  of  care,— 
which  I  do  not  admit— It  vras  not  shown  that 
he  failed  In  Its  requirements.  The  order  of 
the  appellate  division  should  be  reversed, 
and  Judgment  should  be  entered  dismissing 
the  complaint,  with  costs  to  these  appellants 
In  all  the  courts. 

PARKER,  a  J.,  and  O'BRIEN.  HAIGBT, 
MARTIN.  LANDON,  and  WERNEIB,  JJT., 
concur. 

.   Order  reversed,  etc. 


(163  N.  T.  4E4) 

TEUSTBBS,  ETC.,  OF  TOWN  Or  SOUTH- 
AMPTON T.  BETTS. 
(Court  of  Appeals  of  New  York.  Juna  19, 1900.) 

SOtrFHAHPTON  BEACH  —  COMMON  OWNERS  — 
STATUTORY  QRANT  —  BA3BHBNT  —  BJECT- 
UENT— USER  BY  INHABITANTS-BVIDSNCB. 

1.  Lavs  1818,  c.  155,  creates  a  board  of  tros* 
tees  for  the  proprietors  ot  the  commoD  and  un- 
divided lands  within  the  town  ot  Southampton, 
secured  to  them  by  colonial  patent  in  1676, 
and  confirmed  by  diarter  in  1686,  and  confen 
on  such  board  all  rights  of  management  of  such 
lands,  and  empowers  them  to  sell  the  same,  but 
rsswres  to  the  town  trustees  the  management 
of  the  waten  within  the  town,  and  to  its  in- 
habitants "the  privilege  of  taking  seaweed  from 
the  shores  of  an;  of  the  common  lands  of  the 
town."  Held,  that  a  tract  of  beach  land  above 
high-water  mark  between  the  town  pond  and 
the  ocean,  to  which  the  town  inhabitants  re* 
sorted  for  fishing,  bathing,  and  boating  pur- 
poses, and  which  was  common  and  undivided 
land  included  in  the  grant  of  the  patent  and 
charter,  was  not  rendered  public  lands,  to  the 
exclusion  of  a  grantee  of  the  truatees  created 
by  juch  act,  by  the  reservations  in  the  act  of 
1818,  and  the  town  trustees  could  not  interfere 
with  such  grantee,  where  the  Inhabitants  of  the 
town  were  not  molested  In  the  exercise  ^  the 
privileges  accorded  to  them  in  the  act. 

2.  Daws  1818,  c.  165,  creates  trustees  to  whom 
the  oommon  and  nndi^ded  lands  of  the  town 
are  conveyed  for  the  benefit  of  the  original 
owners  and  purchasers  thereof,  but  reserves  to 
the  inhabitants  of  the  town  "the  privilege  o£ 
taking  seaweed  from  the  shores  of  any  of  the 
conmion  lands  ot  the  town."  Held,  that  the 
fact  that  the  inhabitants  of  such  town  resorted 
to  a  beach,  included  in  the  grant,  for  fishing, 
whaling,  bathing,  and  boating  purposes,  and  oc- 
cupied themselvis  about  it  In  ways  usual  to  the 
Inhabitants  o£  a  fishing  village,  was  not  proof 
that  the  beach  had  baea  reserved  for  the  pnbllc 


use  by  such  acts,  as  they  were  consistent  with  a 
nser  of  the  privilege  and  easement  granted  the 
public  in  such  land. 

3.  Laws  1818,  e.  156,  creating  a  board  of  trus- 
tees, to  which  it  conveyed  the  conunon  and  un- 
divided lands  of  the  town  for  the  benefit  of  the 
original  owoera  and  purchasers  thereof,  their 
heirs  and  assigns,  reserving  to  the  inhabitants 
of  the  town  "the  privilege  of  taking  eeaweed 
from  the  shores  of  any  of  the  common  lands  of 
the  town,"  confers  on  such  inhabitants  a  mere 
easement  In  such  lands;  and  ejectment  would 
not  lie  in  favor  of  the  trustees  of  the  town 
against  a  grantee  of  the  truatees  created  by  such 
>act 

Appeal  from  supreme  conrt,  appellate  divi- 
sion. Third  departmoit. 

Ejectment  by  the  tmstees  ot  SontiUmqiton 
against  Frederic  H.  Betts  for  the  po8ses8i<n» 
of  beach  land.  From  a  judgment  of  the  ap- 
pellate dlvisimi  (47  N.  Y.  Supp.  697)  sfflrmlng 
a  judgment  of  the  Q>eclal  term  in  favor  of 
defendant  plaintiffs  appeaL  Affirmed. 

Thomas  Young  and  Timothy  M.  Grifflng, 
for  appellants.  James  R.  Sheffield  and  Fred- 
eric H.  Betts.  for  respondent 

GRAY.  3.  The  plaintiff  brought  this  me- 
thm.  in  ajectment,  to  recover  a  tract  of  land 
in  the  town  of  Southampton,  Long  Island,  ly- 
ing between  the  shore  of  the  town  pond,  on 
its  northerly  side,  and  the  Atlantic  Ocean, 
on  its  southerly  side.  It  Involves  that  por- 
tion of  the  shore  ot  the  ocean  whldb  lies 
above  high-water  mark,  and  the  legal  ques- 
tion which  the  plaintiff  raises  concerns  the 
IMwer  of  the  "trustees  oC  the  inoprletcm  of 
the  common  and  undivided  land  of  the  town 
of  Southampton"  to  sell  the  land  of  the 
beach.  The  deed  under  which  the  defendant 
claims  was  made  to  his  predecessor  In  title 
by  these  tmstees  in  18S1.  It  bonnda  the 
premises  conveyed  on  the  ocean  side  1^  **the 
line. of  the  ocean,**  and  It  reserves.  In  the  con< 
veyance^  the  r^t  to  the  public  oC  pasting 
and  repassing  along  the  boean  shore,  ot  batit- 
Ing  In  the  ocean,  and  of  landing  boats  at  the 
head  of  the  pond,  etc.  Since  this  conveyance, 
the  beach  hills  or  sand  dunes  have  been  used 
for  tiie  bunding  of  the  defendant  church  and 
of  various  cottages  for  summer  residents. 
The  plalntUTs  eucceas  in  Uie  action  was  de- 
pendent upon  tiie  Bteeogth  of  its  own  show- 
ing of  title,  and  tbe  burden  of  proving  that 
title  and  the  consequent  right  to  the  posses- 
slim  of  tbe  land  desolbed  in  tba  cran^ahit 
rested  vpoa  it  I  think  It  to  be  perfectly  dear 
that  the  plaintiff  has  had  mo  title  since  the 
passsge  ot  chapter  ISH  <tf  the  Iaws  of  IftlS. 
Originally,  under  the  patent  Issned  by  Qov. 
Andres,  In  1676,  tbe  legal  tltie  to  all  the 
lands  was  vested  in  tba  plaintiff,  ttien  created 
a  corporatlcm,  and  subsequently,  by  Gov. 
Dongan's  charter,  in  1686,  that  title  was  con- 
firmed In  the  trustees,  etc..  ct  the  town  of 
Southampton,  In  trust  for  the  original  pur- 
chasers and  proiHrletors,  their  heirs  and  their 
assigns.  By  reason  of  the  Increase  of  the 
population  of  the  town  by  the  advoit  of  new 
Inhabltanto  who  were  not  proprietors,  in  lat- 
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cr  times,  some  friction  existed  In  the  com- 
mnnlty  as  to  the  respective  rights  and  Inter- 
eats  of  the  proprietors  and  of  those  of  the 
lahalritants  who  had  no  Interest  in  the  nnal- 
]ott«d  lands  of  the  town.  Olie  act  of  1818 
vaa  then  passed,  as  a  measnre  of  compro- 
mise agreed  to  br  the  parUea.  That  act  cre- 
ated a  body  of  tnwtees  for  Uie  proprietor 
of  the  undivided  lands  and  meadows  In  ttw 
town  of  Southampton,  and  then  were  con^ 
f erred  upon  them  all  rights  of  managemMit 
of  the  "undivided  lands,  meadows,  and  mill 
Btxeams**  of  the  town,  and  tiie  power  to  "eeSk 
lease,  and  partition"  the  same,  while  thwe 
was  reserved  to  the  trustees  of  the  town 
(this  plalntlflC)  tiie  right  of  management  of 
the  waters  within  the  town,  and  et  **1S>% 
flahertes,  seaweed,  and  productions  <tf  tibe  wa- 
ters," tot  the  benefit  of  the  town,  and  to  ite 
InhabltautB  was  reserved  "the  privilege  of 
taking  seaweed  from  ttie  shores  of  any  of  the 
commcm  lands  ot  the  town."  The  title  to  the 
lands  which  was  conferred  by  the  earlier 
patents  or  charters,  which  have  been  referred 
to,  and  the  effect  upon  that  title  of  the  act  of 
1818,  have  been  passed  upon  by  this  court  In 
the  case  ot  this  plaintiff  against  the  Mecox 
Bay  Oyster  Co..  116  N.  Y.  1,  22  N.  B.  887,-a 
case  which  leaves  but  little  ground  for  much 
further  oontentlMi  over  the  title  of  the  trus- 
tees of  the  proprietors,  through  whose  grant 
the  defendant's  title  is  derived. 

The  appellant  claims  that  lands  of  two  de- 
scriptions are  dealt  with  by  the  act,  viz.  the 
*'Tmdivlded  lands,  meadows,  and  mill  streams," 
and  "the  common  lands  of  said  town,"  and 
that  there  were  In  fact  the  one  kind  of  land, 
of  a  tillable  nature,  and  another  kind  of  land, 
having  a  different  character,  and  l>elng  essen- 
tially of  that  public  nature  which  highways, 
cemeteries,  and  beaches  are  deemed  to  have. 
It  Is  Inslated  that  the  beach  was  a  part  of 
the  conunw  lands  of  the  town,  held  by  its 
trustees  for  a  public  use.  and  that  It  neces- 
sarily was  BO  from  Its  peculiar  character,  and 
from  the  uses  to  which  it  was  put.  It  Is  ar^ 
gned  that  the  act  In  Its  transfer  of  title  from 
the  one  set  of  trustees  to  the  new  set  then 
created,  concerned  only  lands  which  always 
bad  been  those  of  the  proprietors,  and  which 
remained  undivided;  that  those  undivided 
lands  did  not  Include  lands  inherently  of  the 
character  of  such  as  usually  are  held  for  pub- 
lic use;  and  that  there  was  evidence  proving 
or  tending  to  prove  that  the  beach  or  sea- 
shore had  always  l}een  reserved  for  the  pub- 
lic use,  and  therefore  could  not  have  been 
comprehended  within  the  lands  affected  by 
the  act  of  1818.  This  evidence,  it  Is  contend- 
ed, waa  such,  In  sufficiency  and  quality,  to 
authorize  the  submission  to  the  Jury  of  the 
question  whether  the  beach  was  not  reserved. 
But  I  think  that  the  evidence  neither  sup- 
ports the  theory  of  the  piaintlCTs  action,  nor 
Is  of  that  character  which  Is  attributed  to  it. 
The  evidence  shows  that  this  beach  or  sea- 
shore^ as  were  other  beach  lands  In  the  vicin- 
ity, was  naed  for  sea^sUng  and  purposes  Uh 


ddental  thereto,  for  watching  for  wbal«i  and 
purposes  connected  with  their  catch,  for  bath- 
ing, and  for  carting  away  ot  wreckage  de- 
posited. Boats  were  hauled  up  and  kept  up- 
on the  shore,  seines  were  spread  out  up(m  It, 
and  pemms  passed  and  r^ssed  and  occu- 
pied Ihemsdves  upon  It  In  ways  which  would 
be  usual  to  the  Inhabltanto  of  a  fishing  vil- 
lage or  settlement.  An  this,  however,  vras 
but  proof  of  temporary  uses  by  the  Inhabit- 
ants of  the  town.  In  the  grant  of  Oov.  Don- 
gan  to  the  plaintiff,  "the  beaches'*  were  In- 
dnded  wiOi  "the  tracto  and  necfts  of  land," 
and  all  were  hcdd  under  ^e  same  trust  for 
the  original  purchasers  or  proprietors.  The 
shore  lands  or  beaches  were  Just  as  much 
common  and  undivided  lands,  vriUiln  the 
terms  of  the  tms^  as  were  any  other  lands 
vrlthbi  the  town  boundaries.  The  act  of  1818. 
In  transferring  the  title  to  other  trustees, 
made  no  reservation  of  tiie  beach  or  shore 
of  the  ocean,  and  that  no  such  reservation, 
ot  any  excegtic^  was  Intended  In  the  general 
grant,  Is  rather  made  clear,  than  doubtful, 
by  the  particular  reservations  contained  In 
the  provisos  of  tiie  act  I  cannot  do  better 
tiian  Quote  from  the  language  of  Mr.  Justice 
WlUIama.  at  the  appellate  division,  upon  this 
point:  "We  find  In  the  act  no  Intent  to  except 
the  beach  or  seashore  from  the  undivided 
lands  which  the  trustees  of  the  proprietors 
were  given  the  power  to  sell.  •  •  *  The 
language  of  the  act  Is  general.— *all  undivided 
lands.'  The  beach  or  shore  was  land,  and 
It  was  undivided.  There  Is  no  express  excep- 
tion or  reservation  of  any  lands  which  re- 
main undivided.  The  first  proviso,  so  far  as 
lands  are  concerned,  only  relates  to  the  use 
of  the  beach  or  shore,  by  taking  seaweed 
from  it  and  carting  or  transporting  to  and 
from,  or  landing  property  on,  such  shore. 
This  proviso  makes  no  reference  to  the  man- 
agement or  regulation  of  the  lands  constitut- 
ing the  beach  or  shore  by  either  class  of 
trustees,  but  merely  provides  for  the  mnnngG- 
ment  and  regulation  of  the  waters,  fisheries, 
and  taking  of  seaweed  and  the  production  of 
the  waters.  It  then  provides  that  the  right 
given  to  the  new  trustees  shall  not  in  any 
manner  debar  the  inhabitants  of  the  town 
from  the  privilege  of  taking  seaweed  from 
the  shores  of  the  common  lands  as  they  had 
been  accustomed  to  do.  The  phrase  'com- 
mon lands  of  the  town,'  used  in  this  proviso 
In  reference  to  the  taking  of  seaweed  from 
the  shore  thereof,  evidently  was  used  to  des- 
ignate lands  held  In  CMumon  by  the  pro* 
prletors,  and  not  in  any  technical  sense,  as 
Indicating  that  the  shores  or  lands  were  pub- 
lic property.  *  •  *  It  Is  quite  clear,  as 
disclosed  by  the  case,  that  the  terms  •un- 
divided lands'  and  'common  lands'  were  used 
interchangeably  to  refer  to  the  uplands  and 
to  the  beaches  as  welL"  I  consider  these 
views  to  be  correct,  and  I  fall  to  find  any- 
thing In  the  evidence  which  supports  a  con- 
trary view,— that  there  were  common  lands 
of  the  town,  oth^  than  what  vrere  held  as 
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aucb  Id  tniBt  hj  the  tnustees  for  the  proprle- 
ton.  The  plaintlfTB  evidence  Is  consistent 
with  prlTlleges  and  an  easement  enjoyed  by 
the  public  In  connection  with  a  title  and  the 
possession  In  the  trustees,  and  It  Is  wholly 
Insufflclent,  In  my  opinion,  to  Inject  any 
doubt  Into  the  meaning  or  effect  of  the  act 
of  1818.  The  act  Itself  made  a  reservation 
with  respect  to  public  easements  and  priv- 
ileges, and  that  reservation  was  recognized 
In  the  deed  to  the  defendant's  predecessor  In 
title.  But  the  plaintiff  needed  more  than 
the  [wssesslon  of  a  right  to  an  easement  or 
to  the  shore  privileges  testified  to.  In  order 
to  maintain  an  action  In  ejectment.  It  need- 
ed the  fee  and  the  right  to  the  possession  of 
the  property.  Whether  the  plaintiff  bad  any 
title  to  the  premises  described  In  the  com- 
plaint, In  my  opinion,  depended  upon  a  con- 
struction of  the  act  of  1818,  and  that  con- 
struction was  given  to  it  below  which  Its 
plain  language  warranted.  l?ie  various  ques- 
tions which  are  Important  to  this  plaintiff 
have  been  so  folly  discussed  In  the  Mecox 
Bay  Oyster  Co.  Case,  and  below,  in  the  opin- 
ions delivered  at  the  appellate  division  and 
by  the  trial  Jadge,  that  further  discussion 
DOW  is  unnecessary.  I  think  that  the  plain- 
tiff tailed  to  make  oat  any  claim  to  the  pos- 
session of  the  praises,  and  that  the  trial 
court  committed  no  error  in  directing  a  ver* 
diet  for  the  defendant.  The  Judgment  ap* 
pealed  from  should  be  affirmed,  with  costs. 

O'BRIBN*  HAIGHT.  LANDON.  and  WBB- 
NBR,  33.,  cmicnr.  VARTIN,  J.,  concurs  in 
reBolt  PARKER,  C.  J.,  not  sitting. 

SuAgmeat  affirmed. 


(US  H.  T.  606) 

NATIONAL  HARROW  GO.  t.  E.  BBMIBNT 
ft  SONS. 

(Oonrt  of  Appeals  of  New  York.  June  19. 1900.) 

PROVEN  PACT— OMISSION  FROM  DECISION— RB- 
VIBW— COURT  OP  APPBALS— JURISDICTION— 
APPELLATE  DIVISION— RBVIEW  OP  PACTS— 
JUDGMENT  OP  REVERSAL  —  OMISSION  TO 
SHOW  GROUND— PRESUMPTION— EPPECT. 

1.  Code  Civ.  Proc.  S  803,  constituted  a  re- 
fusal of  a  leqneat  to  make  a  finding  of  (act  by 
a  conrt  or  referee  trylBS  such  an  issue  a  ques- 
tion of  law.  Section  1023  made  such  a  refnaal, 
where  the  fact  was  conclasively  establiahed,  and 
the  refusal  excepted  to,  an  error  of  law.  Sec- 
tion 1338  provided  In  part  that,  where  the  judg- 
ment below  showed  the  question  of  (act  on 
which  the  appellate  division  reversed  it,  the 
court  of  appeals  shonid  review  snch  Jndgment 
on  the  qneitlon  of  (act  as  well  as  questiona  of 
iaw.  Const.  1885  limited  the  Jurisdiction  of  the 
court  of  appeals  to  a  review  of  questions  of 
law,  whereupon  the  preceding  sections  of  the 
Code  were  repealed.  Section  1022  permits  a 
conrt  or  referee  to  file  a  decirion  stating  con- 
cisely the  eroucds  on  which  the  issues  have  been 
decided.  Held,  that  where  a  fact  fatal  to  the 
judfnnent  rendered  was  pleaded  and  conclusively 

8 roved  at  the  trial,  hut  was  omitted  from  the 
ecislon  below.  In  confonni^  to  section  1(K^ 
no  request  beinj^  made  for  a  finding  tbereoD, 
such  an  omission  is  no  longer  an  error  of  law, 
and  so  is  not  reviewable  by  the  court  of  ap- 
peals. 


2.  Code  Civ.  Proc.  §  1S38.  requires  the  conrt 
of  appeals  to  presume  that  a  Jndinnentof  the  ap- 
pellate division  reversing  a  judgment  of  a  ref- 
eree or  a  conrt  without  a  Jory,  or  an  order 
granting  a  new  trial,  is  not  based  oo  qoe*- 
tions  of  fact,  unless  such  clearly  appears  In  the 
body  of  the  appellate  judgment  or  order.  Beld, 
that  where  such  a  judgment  of  the  appellate  divi- 
sion did  not  disckwe  that  it  was  based  oo  a 
review  of  questions  of  fact,  it  would  be  pre- 
sumed to  have  been  based  on  errors  of  law.  and 
where  no  errw  of  law  appeared  in  the  reconl 
on  which  it  could  be  ^operly  based  It  would  be 
reversed. 

CuUen  and  Bartlett,  JJ.,  dissenting. 

Appeal  from  supreme  court,  appellate  di- 
vision,  Fonrtb  department 

Action  for  breach  of  contract  by  the  Na- 
tional Harrow  Company  against  K  Bement 
&  Sons.  From  a  judgment  of  the  appellate 
division  (47  N.  Y.  Snpp.  462).  revenlng  a 
Judgment  in  favor  of  plaintiff,  It  appeals. 
Reversed. 

Edwin  H.  lUsIey,  for  appellant  N.  3. 
Cookinham,  for  respondent 

PARKER,  C.  J.  The  printed  "case"  I» 
not  without  Indications  that  the  learned  Jus- 
tice who  wrote  for  the  appellate  division  In- 
tended a  reversal  upon  the  facts,  bnt 
through  Inadvertence  of  the  court  In  mak- 
ing or  counsel  In  preparing  the  order  of  re- 
versal, It  does  not  show  that  the  reversal 
was  upon  the  facts,  and  hence  this  conrt  Is 
required  by  statute  to  presume  that  the 
Judgment  was  not  reversed  upon  a  question 
of  fact,  but  upon  the  law.  Code,  |  133S. 
That  section  Is  In  substantially  the  same 
form  now  as  when  the  Code  of  Civil  Pro- 
cedure was  enacted  In  1876.  The  amend- 
ment of  1805,  to  which  reference  will  be 
made  later.  In  no  wise  affected  an  order 
which  did  not  state  that  the  reversal  was 
upon  the  facts.  In  very  many  cases  the 
court  has  been  Invited  to  review  Judgments 
where  It  was  apparent  that  a  mistake  bad 
been  made  In  the  order  of  reversal,  bnt  It 
has  steadfastly  adhwed  to  the  command  of 
the  statute,  and  refnsed  to  sustain  the  Judg- 
ment unless  it  api>eared  that  there  was  an 
error  of  law  upon  which  the  general  term 
or  the  appellate  division,  as  the  case  might 
be,  could  have  rested  Its  reversal.  Among 
these  cases  may  be  found  the  following: 
Weyer  v.  Beach,  70  N."  T.  400;  Davts  v. 
Leopold,  87  N.  T.  620;  Hannlgan  v.  Allen, 
127  N.  T.  630,  27  N.  E.  402;  Fumer  v.  Sea- 
bury,  136  N.  T.  60,  81  N.  B.  1004;  Mack  v. 
Colleran,  136  N.  T.  617,  82  N.  E.  GW;  Rlen- 
dean  v.  Bullock,  147  N.  T.  260,  4d  N.  E.  561; 
Bomeisler  v.  Forster.  IM  N.  T.  220,  48  N.  E. 
634,  39  L.  R  A.  240;  Snyder  v.  Seaman,  1S7 
N.  Y.  440^  62  N.  B.  658;  Petrle  v.  Tmstee^ 
etc,  158  N.  y.  468,  68  N.  a  216;  People  v. 
Adirondack  Ry.  Co.,  160  N.  Y.  226,  54  N.  K 
680;  Gannon  v.  McOuIre,  160  N.  Y.  476,  SS 
N.  K.  7;  Lannon  v.  I-ynch,  160  N.  Y.  483,  M 
N.  E.  6;  Spellman  v.  Looschen,  162  N.  T. 
288,  56  N.  E.  741;  Shotwell  v.  Dixon,  163 
N.  Y.  43,  57  N.  E.  17a  Every  one  of  the 
cases  cited  1>  consistent  wltb  the  require- 
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ment  ot  Ute  statute,  and  not  only  holds  tbat 
the  statute  Umlta  the  court  in  such  a  slt- 
uatlou  to  the  review  of  questions  of  law 
presented  by  exceptions,  but  the  various 
questions  of  law  which  may  be  passed  up- 
on on  such  a  review  have  been  considered, 
and  It  has  been  decided  that  they  are  con- 
fined to  rulings  touching  the  admission  and 
rejection  of  testimony,  to  the  question 
whether  the  conclusion  of  law  is  supported 
by  the  facts  found,  and  also  whether  any 
material  finding  of  fact  is  without  evidence 
to  support  it  Not  only  has  the  court  in  alt 
the  cases  I  have  referred  to  failed  to  dis- 
cover any  other  question  of  law  than  those 
Just  mentioned,  but  this  court  has  said  again 
and  again,  and  very  recently,  as  I  shall 
BooQ  iwint  out,  that  there  are  no  other  ques- 
tions of  law  which  can  arise  In  such  a  sit- 
uation as  this  record  presents.  Before  re- 
ferring to  the  special  discussion  of  this  sub- 
ject In  the  recent  decisions  of  this  court,  at- 
tention is  invited  to  the  fact  that  section 
1388  as  originally  enacted  had  one  more  sen- 
tence than  at  present.  The  section  former- 
ly read  as  follows:  "Sec.  1338.  Upon  an  ap- 
peal to  the  court  of  appeals  from  a  Judg- 
ment, reversing  a  judgment  entered  upon  a 
referee's  report,  on  a  decision  of  the  court, 
upon  a  trial  without  a  jury;  or  from  an 
order  granting  a  new  trial  upon  such  a  re- 
versal; it  must  be  presumed,  that  the  Judg- 
ment was  not  reversed,  or  the  new  trial 
granted,  upon  a  question  of  fact,  unless  the 
contrary  clearly  appears,  in  the  body  of  the 
Judgment  or  order  appealed  from.  In  tibat 
case,  the  court  of  appeals  must  review  the 
determination  of  the  general  term  of  the 
court  below,  upon  the  questions  of  fact,  as 
well  as  the  qnestlons  of  law."  Formerly, 
therefine,  It  was  the  duty  of  this  court, 
where  tfieie  was  a  rerersal  upon  the  facts, 
to  review  the  questions  of  fact  as  well  as 
the  questions  of  law;  but  after  the  adop- 
tion of  tha  new  constitution,  which  took  ef- 
fect Jannary  1,  1806,  and  which  provided 
that  the  Jurisdiction  of  this  court,  "except 
where  the  Judgment  Is  of  death,  shall  be 
limited  to  the  review  of  questloiu  of  law," 
the  legislature  of  that  year*  for  the  purpose 
of  conforming  the  practice  to  the  mandate 
of  the  constitution,'  amended  section  1336  by 
striking  out  the  last  sentence.  When  that 
was  done,  the  last  vestige  of  the  right  of 
tiUs  coort  to  review  the  facts  of  a  trial  had 
before  a  court  or  referee,  whatever  the  form 
of  the  order  of  reversal,  was  swept  away. 
Tlie  authorities  down  to  that  time  consist- 
ently held  that  the  facts  should  hot  be  re- 
viewed save  when  the  reversal  was  In  terms 
upon  the  facts,  as  an  examination  of  the 
cases  dted  above  will  show;  and  when  that 
right  was  taken  away  by  repeal  of  the  pro- 
Tlalim  authorizing  such  review,  it  would 
seem  that  the  constitution  and  the  statute 
togethOT  had  securely  barred  our  entrance 
to  the  record  for  the  purpose  of  examining 
the  evidence  and  determining  what  Judg- 


ment such  evidence  calls  for,  and  deciding 
the  appeal  accordingly.  The  learned  coun- 
sel now  proposes  that  we  shall  do  Just  that, 
and  nothing  more.  The  proposition  is  pre- 
sented differently,  of  course,  and  far  more 
seductively,  but  reflection  shows  that  the 
result  aimed  at  Is  not  and  cannot  be  less 
than  that.  If,  in  the  absence  of  decision, 
there  were  room  for  argument  as  to  wheth- 
er the  effect  of  the  repeal  of  the  provision 
of  section  1338  authorizing  this  court  to  re- 
view the  facts  where  there  is  a  reversal 
upon  the  facts  was  to  Invest  the  court  with 
a  power  which  It  did  not  have  at  the  time 
of  such  repeal,  namely,  the  power  to  review 
the  facts  where  the  reversal  was  not  upon 
the  facts,  It  cannot  be  listened  to  now,  for 
that  question  has  been  otherwise  decided, 
and  therefore  Is  no  longer  an  open  one. 

The  court  has  had  before  It  since  the 
amendment  of  1895  a  number  of  cases  where 
the  extent  of  the  power  of  review  In  this 
coort  where  the  reversal  of  a  referee  or  trial 
court  Is  not  upon  the  facts  has  been  consid- 
ered. In  Bomelsler  v.  Forster,  supra,  the 
court,  speaking  through  Judge  Gray,  and  aft- 
er calling  attention  to  the  fact  that  the  ^- 
ception  to  the  decision  made  It  the  duty  of 
the  appellate  division  to  review  all  questions 
of  fact  and  law,  stated  the  rule  as  to  the 
^ect  of  an  order  of  reversal  which  is  silent 
as  to  its  grounds  to  be  that  this  court  is 
bound  to  presume  that  the  reversal  was  upon 
questions  of  law.  The  opinion  then  proceeds 
to  state  the  limit  of  our  autho'rity  in  such  a 
case  in  the  following  words:  "Our  review  Is; 
therefore,  confined  to  the  consideration  of 
whether,  upon  the  decision  made  by  the  trial 
court  upon  the  facts,  the  legal  (inclusion  fol- 
lowed that  the  plalntitt  was  entitled  to  the 
equitable  r^et  awarded  taim,  and,  If  tiiere 
was  no  error  Id  that  respect,  whether  there 
were  errors  of  lav  committed  in  the  mUngs 
upon  the  trial,  which  would,  In  any  event, 
have  Justlfled  a  reversal  of  the  Judgment,  and 
rendered  a  new  trial  necessary."  In  that  de- 
cision the  facts  were  not  separately  stated, 
but  it  was  what  is  known  as  a  "short  deci- 
sion," and  the  court  contidered  the  effect  of 
its  snbstltntlon  for  separate  findings  of  fact 
end  reached  the  ctmclualon  that  a  deci- 
sion has  In  Its  support  the  presumption  that 
all  the  facts  warranted  the  evidence  and 
necessary  to  support  Oie  Judgment  were  im- 
pliedly found.  In  support  ot  that  proposi- 
tion the  court  dted  the  case  of  Trustees  of 
Amherst  College  v.  Bitch,  161  N.  T.  282,  46 
N.  B.  876.  The  case  of  Petrle  v.  OYuateeB, 
etc.,  supra,  was  a  case  where  tlie  referee's  re- 
port was  also  guieral  tn  form,  and  ttie  court 
followed  the  decision  in  the  Bomelsler  and 
Amherst  College  Cases  in  holding  that  all 
the  facts  warranted  by  the  evidence  and  nec- 
essary to  support  a  Judgment  In  such  a  case 
were  Impliedly  found  by  the  referee,  and  It 
adopted  the  rule  of  the  Bomelsler  Case  as  to 
the  boundaries  of  the  right  of  review  in  this 
court  where  the  order  of  reversal  does  not 
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state  that  It  Is  upon  the  facts.  The  form  of 
tbe  declaloo  was  tbe  same  in  People  t.  Ad- 
Irondack  Ry.  Oo.,  supra,  and  this  court,  fol- 
lowing the  cases  already  referred  to,  Judge 
Vann  writing,  sdid:  "It  must  be  presumed 
that  all  the  facts  warranted  by  the  evidence 
and  necessary  to  support  the  judgment  were 
found  by  the  special  term,  and  that  tbe  re- 
versal by  tbe  appellate  division  was  based 
wholly  upon  errors  of  law,  tbe  facts  stand- 
ing approved  by  that  court"  This  case  was 
cited  In  G-annon  v.  McGutre,  supra.  In  sup- 
port of  tbe  proposition.  In  which  all  of  the 
court  agreed,  that,  "according  to  tbe  order 
of  reversal,  the  learned  appellate  division  did 
not  disturb  the  facts  presumed  to  have  been 
found  by  the  trial  court,  which  Include  all 
facts  warranted  by  the  evidence  and  neces- 
sary to  support  the  Judgment."  And  Judge 
O'Brien,  in  I^nnon  v.  Lynch,  supra,  after  re- 
ferring to  the  requirement  of  section  1338  of 
the  Code  in  a  case  where  it  does  not  appear 
In  the  order  appealed  from  that  tbe  Judg- 
ment was  reversed  upon  tbe  facts,  said: 
"There  Is  no  such  statement  in  tbe  order 
now  before  us.  It  simply  states  that  there 
was  a  reversal  and  a  new  trial  directed. 
We  are  commanded  by  the  statute  to  treat 
the  decision  as  one  not  Interfering  with  tbe 
facts  found  at  the  trial."  Spellman  v.  Looa- 
chen,  supra,  was  a  case  In  which  the  record 
disclosed  no  exceptions  taken  to  the  admis- 
sion and  rejection  of  testimony,  and  where 
undisputedly  the  conclusion  of  law  followed 
from  tbe  facts  found,  and  so  Judge  Landon 
said:  "The  only  question  of  law  presented 
by  the  record  for  our  review  Is  whether  tbe 
learned  trial  court  found,  without  evidence 
to  support  It,  any  fact  material  to  the  Judg- 
ment." 

I  have  called  attention  to  a  sufHclent  num- 
ber of  cases  to  show  not  only  that  the  form 
of  the  order  Is  a  familiar  one  in  this  court, 
and  ofttlmes  the  subject  of  consistent  adjudi- 
cation, but  also  that  the  form  of  the  deci- 
sion under  review  Is  not  strange  to  this 
court,  tor  It  has  received  careful  cousldera- 
tlon,  since  the  amendment  of  section  1338  of 
the  Code  In  1895,  and  the  adoption  of  the 
new  constitution  depriving  this  court  of  the 
Jurisdiction  to  review  facts  with  the  excep- 
tion therein  provided,  and  such  decisions 
have  been  almost  universally  made  by  a 
unanimous  court,  and,  without  exception, 
they  deny  the  power  of  this  court,  in  such  a 
case  as  this,  to  search  through  the  record  for 
facts  not  In  harmony  wltb  the  referee's  or 
the  court's  decision,  and  to  Incorporate  them 
as  facts  Into  that  decision  In  order  to  sup- 
port a  determination  by  this  court  that  the 
conclusion  of  law  of  the  referee  was  not  sup- 
ported by  the  facts  found  by  him;  and  we 
should  be  governed  by  these  decisions  even 
If,  according  to  our  present  view,  they  were 
not  well  considered,  for  they  have  been  con- 
sistent with  each  other  from  the  beginning, 
as  tbe  records,  covering  now  more  than  balf 
of  the  volumes  of  tbe  decisions  at  this  court. 


show.  It  Is  true  that  in  none  of  tbese  cases 
did  tbe  court  say  that  in  a  short  decision  an 
omission  to  find  a  material  fact  not  requested 
does  not  present  an  error  of  law,  and  tox 
the  reason,  doubtless,  that  In  all  the  strug- 
gles to  avoid  tbe  rigor  of  section  1338,  it  bas 
never  occurred  to  tbe  minds  of  counsel  be- 
fore to  press  snch  a  claim  on  the  attentloa 
of  the  court  But  when  In  various  cases  this 
court,  as  In  the  Bomelsler  and  Petrle  and 
other  cases,  undertook  to  state  the  bound- 
aries of  our  authority  to  review  where  the 
reversal  Is  not  upon  tbe  facts,  and  In  express 
terms  said  that  the  only  questions  of  law 
which  we  may  review  must  r^ate  to  the  ad- 
mission and  rejection  of  testimony,  to  the 
question  whether  tbe  conclusion  of  law  is 
supported  by  the  facts  found,  or  whether  any 
material  finding  of  fact  is  without  any  evi- 
dence to  support  It,  we  necessarily  excluded 
tbe  question  under  dlscussltm,  with  all  oth- 
ers not  named;  that  Is,  we  decided  that  cer- 
tain questions  can  be  reviewed  and  that  no 
others  can,  and  to  the  i&tta  class  belongs 
the  alleged  question  of  law  which  we  are 
considering.  Assuming,  however,  for  the 
sake  of  argument  that  the  question  has  nev- 
er been  decided,— that  It  Is  as  open  for  ded- 
slon  as  If  the  downs  of  cases  which  have 
been  l>cfore  this  court  during  the  last  five 
years  had  never  been  decided,— and  It  seems 
to  me  quite  clear,  to  say  the  least,  that  It 
suggests  no  error  In  the  decisions  made. 
Xow,  in  what  does  this  alleged  error  of  law 
consist?  It  Is  said  to  consist  in  the  omission 
of  the  referee  to  find  a  material  question  of 
fact  which  was  conclusively  proved.  K  that 
constitutes  an  error  of  law,  then  In  every 
case  where  the  reversal  Is  not  upon  tbe  facts, 
the  attention  of  this  court  will  be  Invited  to 
an  investigation  of  the  record  to  see  whether 
some  fact  was  not  conclusively  proved  which 
does  not  appear  in  the  decision,  and  it  will  he 
strange  indeed  If  It  cannot  be  found,  where- 
upon the  ingenuity  of  counsel  will  be  exerted 
to  convince  us  that  It  is  a  material  fact 
What,  then,  would  be  left  of  the  command 
of  section  1338  of  the  Code?  Nothing,  prac- 
tically; for  experience  teaches  that  we  should 
become  Investigators  of  tbe  facts,  and  in 
cases  such  as  this,  where,  inferences  of  fact 
may  be  drawn  from  facts  and  circumstances 
proved,  it  will  be  argued  that  the  fact  was 
conclusively  proved. 

But,  passing  the  effect  of  such  a  decision, 
we  come  to  a  consideration  of  the  question 
whether  an  omission  to  find  a  fact  not  re- 
quested constitutes  an  error  of  law.  The  pre- 
cise form  In  which  the  proposition  Is  present- 
ed is  as  follows:  "Where  a  fact  Is  pleaded 
and  conclusively  proved  on  the  trial,  wtiicb 
is  fatal  to  the  Judgment  rendered,  the  fiUlure 
to  find  that  fact  Is  an  error  of  law  for  whieb 
tbe  Judgment  Is  properly  reversed  by  the  ap- 
pellate division  as  erroneous  in  law."  There 
are  several  answers  to  this  contention.  One 
is  that  it  cannot  be  legal  error  to  (Hnlt  to  la* 
sart  In  a  report  of  a  refetee,  or  In  a  dedakw 


Digitized  by  Google 


KATI0NAI4  HARROW  CO.  y.  £.  BEMENT  A  SOH& 


767: 


of  a  trial  court,  a  material  finding  of  fact, 
the  fladlng  of  which  has  not  been  requested, 
for  the  reason  tliat  the  statute  explicitly  a>- 
seits  that  thla  need  not  be  d<Mie.   Oode^  | 

1022.  That  section  provides  In  terms  that 
a  comt  or  referee  may  atate  aepaxately  13ie 
fhcta  found  and  the  craduskms  of  law,  or 
may  file  a  decision  stating  oondsely  the 
grotmda  upon  which  the  Issues  hare  been  de> 
dded.  Qearly,  It  cannot  be  seriously  con- 
tended, when  the  statute  provldea  that  the 
facts  need  not  be  separately  stated,  but  that 
It  la  sufficient  to  state  concisely  the  grounds 
upon  which  the  tsaoes  hare  beoi  decided, 
that  'an  omisslim  to  find  a  material  fact  in  a 
abort  decision  consUtntea  error  4^  law.  In 
otb«*  words,  that,  In  doing  what  the  law  ex- 
pressly penults,  error  of  law  Is  committed  by 
a  trial  court  or  a  referee.  In  thla  case  the 
referee  filed  a  decision  stating  concisely  the 
grounds  upon  which  he  dedded  the  Issues. 
In  so  doing,  he  conformed  to  the  require- 
ments of  the  statute,  and,  wbateT^  errors 
he  may  have  committed  in  passing  upon  ei- 
ther questions  of  law  or  fact,  he  did  not  com- 
mit an  error  of  law  in  unltting  to  Intnrpo- 
rate  Into  bis  deddm  every  material  jBndlng 
of  fact  established  ccmcluslvely  or  otherwise 
by  the  evidence. 

There  are  atlU  other  answers  to  the  con- 
tention made,  one  of  which  Is  that  there  is 
no  exception  which  presents  for  our  review 
any  such  questltm  as  that  suggested.  It  Is 
true  that  formerly  It  was  held  to  be  an  error 
of  hiw  to  omit  to  find  a  fact  requested  when 
conclusively  established,  and  that  an  excep- 
tion taken  to  such  a  refusal  presented  an  er- 
ror of  law  for  review  In  this  court  But 
there  is  no  audi  request  here,  and  no  excep- 
tion takf .  to  a  refusal  to  find;  and,  further^ 
more,  it  r  ever  was  the  law  In  this  state  that 
an  omlss:on  to  find  a  fact  not  requested  con- 
stituted error  of  law.  The  presentation  of  re- 
quests to  find  finally  became  so  burdensome 
to  the  courts,  and  so  unfruitful  In  results, 
that  In  1804  section  1023  of  the  Oode  was 
literally  swept  away.  Now,  upon  the  happoi- 
Ing  <rf  that  event,  the  rule  of  law  which  had 
been  buUded  hy  the  courts,  and  subsequently 
incorporated  Into  the  Oode,  that  a  refusal  to 
find  a  fact  requested,  which  was  conclusively 
established  1^  the  evidence,  if  excited  to, 
constituted  error  of  law  reviewable  In  this 
court,  either  survived  the  repeal  of  section 

1023,  or  passed  away  with  It  If  the  rule  ot 
law  formerly  in  vogue  survived  the  repeal  of 
section  1023,  then  the  law  upon  that  subject 
Is  that  a  request  for  a  finding  must  he  made 
and  refused,  and  an  exception  noted,  in  order 
to  present  a  question  of  law  for  thla  court 
Clearly,  no  audi  thing  happmed  In  this  case. 
If  the  rule  of  law  formerly  obtaining  went 
out  of  existence  with  the  r^>eal  (tf  1884,  it  Is 
as  dead  as  the  section  repealed,  and  can  no 
more  be  Invoked  in  this  court  than  the  repeal- 
ed section.  It  is  my  view  that  the  repeal  of 
section  1023,  considered  in  connection  with 
the  repeal  In  the  year  following  of  section 


908  and  the  various  amwdments  to  othfflr 
provlalons  ot  the  Code  by  chapter  946  of  the 
Xtaws  of  18&6  ^  chapter  In  part  made  neces- 
sary by  the  amendmmt  to  the  cmistltntlfHi  af- 
fecting the  powers  of  bodi  thli  court  and  tha 
ai^ellate  dlvialoOi  operated  to  wipe  out  ot 
existence  the  practice  touching  the  review  ol 
findings  of  fact  In  this  court  The  l^nslature 
was  the  opinion  that  on^  radical  measures 
could  aecompliah  that  reanlt  and  hotce  the 
absolute  repeal  ot  section  wUch  read  as 
fdDows:  "Upon  the  trial  of  an  issue  of  fact 
by  a  referee,  or  by  the  courts  without  a  Jury, 
a  refusal  to  make  any  finding  whatever,  up- 
on a  questlw  of  fitd^  where  a  request  to 
find  thereiQHm  is  seasonably  made  by  elthw 
party,  or  a  finding  without  amr  evidence  teoA- 
ing  to  sustain  it,  is  a  ruling  upon  a  question 
of  law,  within  the  meaning  of  the  last  sec- 
tion." What  possible  purpose  could  the  1^ 
islatnre  have  had  in  repeating  that  section 
except  to  take  away  from  this  court  tbe 
temptation  to  follow  In  Ihe  beaten  paths  of 
decision?  Now.  however,  altbou^  the  stat- 
ute which  It  waa  supposed  was  our  guide  in 
such  cases  has  been  repealed,  we  are  invited 
to  go  a  step  further  than  either  the  statute 
or  the  decisions  ever  went,  and  hold  that  a 
mer^.  omission  to  nmke  a  finding  of  fact  al- 
thouj^  not  requested,  constitutes  an  error  of 
law  reviewable  in  this  court 

But  I  forbear  further  discussion  of  this 
question.  The  su^stlon  is  also  made  that 
if  It  must  be  held  that  the  effect  of  the 
amendment  of  section  1838,  considered  In 
connection  with  the  repeal  of  section  993  and 
the  vajlons  amendments  made  to  other  sec- 
tions of  the  Code,  was  to  prohibit  the  court 
from  holding  that  a  failure  to  find  any  materi- 
al fact  proved  presents  an  error  of  law,  there 
Is  nothing  to  prevent  the  court  from  hold<' 
ing  that  a  failure  by  the  referee  or  trial  court 
to  give  effect  to  a  fact  proved  la  an  error  ot 
law.  To  my  mind  that  suggestltm  needs  no 
other  answer  than  that  during  all  the  years 
that  our  system  of  practice  has  been  develop- 
ing this  court  has  neither  held  nor  said  that 
a  failure  to  give  effect  to  a  fact  proved,  but 
not  found,  constitutes  error  of  law,  but,  on 
the  contrary,  has  stated  what  the  questions 
of  law  are  that  may  be  reviewed,  and  has 
thus  excluded  this  and  other  alleged  ques- 
tions of  law  that  may  he  hereafter  evolved. 
Again,  It  is  not  pretended  that  under  the 
practice  existing  prior  to  the  repeal  of  section 
993  there  was  any  such  rule  of  law  in  exist- 
ence, but  It  Is  In  effect  argued  tbat  the  T^ht 
to  say  whether  It  was  error  to  refuse  to  find 
a  particular  fact  having  been  taken  away 
from  this  court  it  should  now  be  held  that 
the  result  waa  to  confer  upon  this  court  (he 
right  to  examine  the  entire  record;  and  it 
as  a  result,  we  find  that  a  certain  fact  was 
proved,  which,  had  It  been  given  effect^ 
would  have  led  to  a  different  condnslon,  we 
may  hold  that  an  error  of  law  was  commit- 
ted. There  is  nothing  In  any  amendment  to 
the  Oode  suggesting  inch  a  purpose  on  the 
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part  of  the  leglshttnre.  On  fln  contrary, 
then  fa  to  be  found  ttiereln  concloalTft  evi- 
dence diat  the  leglalatnre  Intended  to  cnt  off 
all  poBBlMllty  of  a  review  of  tecta  tbUi 
court  t^tber  under  tlie  gntee  of  a  review  of 
qneaMona  ot  law  m  otlierwtee.  TbB  conatl- 
tnttoc  tbat  went  bito  effect  January,  1806, 
aougtat  tt>  prohibit  this  court  from  reviewing 
questions  of  fact,  and  to  tbat  end,  tn  terms, 
limited  tbe  Jnrlsdlctlou  of  the  court  to  ques- 
tlotts  of  law.  It  also  provided  that  the  legls* 
lature  mlgbt  "further  restrict  tbe  jurisdiction 
■at  tbe  court  at  appeals  and  tbe  rig^t  of  ap- 
peal thereto."  In  tbe  presmce  of  tbis  sltuar 
tion,  the  legislatnre  set  about  tbe  enactment 
of  SQcb  legislation  as  should  give  effect  to 
this  new  pt^lcy  of  tbe  organic  law,  wblch  fa- 
tended  to  make  a  court  of  great  dignity,  con- 
Blsttaig  of  five  Justices  of  the  supreme  court, 
called  tlie  "appellate  division,"  the  court  of 
final  review  as  to  all  questtons  of  fact,  and 
ta  many  cases  as  to  questions  of  law  as  vrell. 
And  aa  section  993  afforded  tbe  only  statu- 
tory opening  tb rough  which  this  court  could 
«nter  npon  a  review.  whollQr  or  partially,  of 
tbe  evidence  when  tbe  reversal  of  a  court  or 
referee  was  upon  the  law.  it  was  repealed; 
not  amended,  but  eflarad  from  the  pages  of' 
flu  Oode.  Other  amoidments  to  various  sec- 
tions of  the  0>de  were  made  1^  tbe  same  act 
<chapter  946  of  the  Laws  of  1885).  but  all  that 
w«e  germane  to  this  question  tended  In  the 
same  general  direction.  I  shall  not  itopt  bow- 
ever,  to  analyze  them,  but  cratent  myself 
with  the  ass^on  made,  as  there  is  no  room 
for  controversy  as  to  the  tendency  of  the 
amendments.  Our  duty  In  the  premises  is 
plain.  It  is  to  observe  tbe  boundaries  of  our 
jurisdiction  falthfnlly.  and  thus  to  carry  into 
effect  the  scheme  ytbleh  tbe  framera  of  the 
constitution  devised  and  tbe  people  approved. 
And,  while  thus  observing  them,  we  shall 
have  the  satlsfoctlon  of  Icnowlng  tbat  barm 
will  not  result  to  litigants  because  we  are 
prevented  fnmi  reviewing  facts,  for  section 
1022  provides  that  "the  ai^Uate  division  of 
the  snpreme  court  shall  review  all  questions 
of  teet  and  of  law.**  It  may  be  that  occa- 
sionally In  the  future  as  in  the  past  effect 
may  not  be  given  to  the  Intentions  <it  the 
«onrt  1^  the  draftsman  ot  the  order  or  jndg^ 
ment  but  the  remedy  Is  to  be  found  In  an  ap- 
plication to  the  appellate  division  to  so 
amend  the  order  or  judgment  as  to  express 
the  will  of  th^  Court,  not  in  an  appeal  to  this 
court  to  assume  jurisdiction  over  questions 
that  have  been  advisedly  taken  from  tt.  We 
are  unable  to  find  in  flils  rec(ffd  any  errors  ot 
law  npon  which  tbe  antellate  dlvlslcm  could 
reverse  Ibe  judgment  and,  aa  the  form  of  tbe 
order  requires  us  to  assume  tbat  the  reversal 
was  had  npon  errors  of  law,  we  must  reverse 
tbe  Judgment  Hie  judgment  of  tbe  ai^l- 
late  division  should  be  reversed,  and  the  judg<> 
ment  of  the  special  term  affirmed,  with  coats. 

CtJIiLEN,  J.  (dissenting).  This  action  Is 
bntagbt  on  two  written  agreements  annex- 


ed to  1^  complaint,  under  whl<A  the  defend- 
ant  obtolned  licenses  from  the  plaintiff, 
which  waa  tbe  owner  ot  ootain  patmta,  to 
mannfactnre  patented  articles,  and  in  con- 
sideration thereof  agreed  to  pay  a  stipidat- 
ed  royalty,  and  to  abstain  tmn  manufiwtur^ 
ing  other  articles.  Tbe  defendant  answered, 
setting  up.  ammg  other  things,  that  the  two 
license  agreemoits  declared  on  were  a  part 
ot  and  made  In  pursoanee  ot  another  agree- 
ment annexed  to  the  answer,  the  purpose 
and  <^ect  of  whldi  was  to  limit  and  c<m- 
tnA  the  production  and  market  price  of 
aprlng-tootb  harrows  In  tbe  United  States, 
wbteb  contract  it  waa  alleged,  waa  Illegal 
and  roML  aa  in  restraint  of  trade.  Tbe  ref- 
eree rendered  judgment  fbr  the  plaintiff, 
making  the  short  form  of  dedirioa  authoris- 
ed by  section  1022  of  tbe  Oode  of  Olril  Pro- 
cedure, in  wtaicb  he  ignored  tiie  agreement 
set  forth  in  tbe  answer.   The  case  statea 
tbat  It  contains  all  the  material  evldmee. 
On  appeal  tbe  appellate  dlvlsltm  revised 
tbe  Judgment  and  ordered  a  new  trial,  but 
aa  tue  («der  does  not  dedare  that  Oie  Judg- 
ment was  reversed  upon  the  tecta,  under 
section  1838.  it  must  be  assumed  ttiat  It  was 
based  on  errors  of  law  akme.  In  my  opin- 
ion, the  defendant  conclusively  proved  by 
nncontroverted  evidence  that  the  two  agree- 
mento  deidared  on  by  the  plaintiff  were 
made  in  pursuance  of  tbe  prior  agreeraoit 
referred  to  In  tbe  answer,  and  the  written 
InstrumoitB,  cmotrued  together,  show  an  Il- 
legal combination.  Tblu  was  so  held  tai  Har^ 
row  Co.  V.  Quick  (G.  G.)  67  Ped.  ISO;  Same 
T.  Bench  (a  0.)  76  Fed.  087;  Id.,  29  O.  O  A. 
6S1,  86  Fed.  901.  In  tiie  views  expressed  In 
those  cases  I  entirely  concur,  but  tt  would 
be  unprofitable  to  pursue  the  dIscussloQ  In 
this  respect  as  the  minority  of  the  court 
bold  tbat  we  cannot  look  Into  tlie  record  to 
see  If  tbe  defmdant  has  condnMvely  proved 
ite  defense,  trat  are  confined  to  tbe  Inquiry 
whether  the  facto  found  by  the  referee  fn 
bis  decision  have  the  vnpport  of  evidence, 
and.  if  there  Is  evidence  to  sustain  them, 
whether  they  authorize  the  judgment  roi- 
dered.  From  this  view  of  the  practice  and 
tbe  power  of  the  court  I  am  constrained  to 
dissent  The  difference  in  opinkm  between 
the  majority  of  the  court  and  myself  Is  oc- 
casioned'by  tbe  repeal  of  sectlim  1028  of  the 
Code  and  the  amendment  of  section  I02t 
which  liutborizee  the  abort  form  ot  decMon. 
We  all  agree  tbat  the  reversal  by  tbe  appel- 
late division  to  this  ease  can  be  Biq)ported 
only  tor  some  error  of  law  committed  by  tbe 
trial  court  The  difference  between  us  Is  u 
to  what  is  an  error  of  law.   I  think  tbat 
where  a  fact  Is  pleaded  and  conclnilTely 
proved  on  the  trial,  which  Is  fatal  to  the 
judgment  rmdered,  tbe  failure  to  give  effect 
to  that  fact  ta  an  error  of  law  for  which  the 
judgmrat  is  properly  revised  by  the  appel- 
late divlsi<m  as  erroneous  in  law.  Of  conne. 
If  there  Is  a  conflict  ot  evidence,  or  It  the 
evidotce  admlto  of  different  Inferences,  or 
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ttw  credlUUty  of  vltneoKS  la  inrolred,  the 
qoMtlw  is  om  of  fact,  and  not  of  law;  also, 
of  oourae,  tbls  rule  applies  only  to  Issnable 
or  traTonble  taetB,  and  not  to  facta  whlda 
are  merely  evidence  from  which  the  alatence 
of  other  facta  may  be  Inferred.  In  the 
present  caae  It  la  not  neceaaary  to  go  eren 
to  the  extent  atated,  for  the  defenae  reata 
on  nncontrorerted  docomentary  evidence. 
In  detennlnlng  the  effect  of  the  amendment 
of  section  10^  and  the  repeal  of  aecticm 
1003,  It  la  Tital  to  bear  In  mind  the  dlatinG- 
tlon  between  qnestlona  of  law  and  the  ^ac- 
tlce  that  may  be  necessary  to  raise  tboee 
questions  on  appeaL  If  an  action  is  bronsbt 
on  ft  promlBsory  note,  and  the  statute  of  lim- 
itations la  ideaded,  it  can  hardly  be  denied 
that  the  qneatlon  of  what  Umltatlra  appllee 
la  one  of  law.  and  that  an  inatmctlon  that 
It  requires  the  lapse  of  10  years  to  bar  Qie 
claim  would  be  erroneons.  If  no  exception, 
however,  wwe  taken  to  the  ruling  of  the 
trial  court  In  this  respect,  the  defendant 
would  be  precluded  from  taking  advantage 
of  the  point  on  appeal,  not  becauae  the  qnea- 
tlon waa  not  one  of  law,  nor  becauae  the 
ruling  waa  not  erroneous,  but  simply  be- 
cause he  had  not  adopted  the  proper  practice 
to  correct  errcna.  It  Is  a  mistake  to  suppose 
that  a  failure  to  give  ^ect  to  a  defense  or 
to  a  cause  of  action  conclusively  proved  was 
made  an  error  of  law  solely  by  virtue  of 
section  1028  of  the  Oode.  On  the  contrary, 
the  principle  that;  where  the  facta  concerning 
an  Issue  which  necessarily  controls  the  dis- 
position of  a  cause  are  uncontroverted,  a 
question  of  law  only  is  presented,  is  as  old 
as  the  maxim,  "Ad  qufestlonem  factl  non  re- 
spondent  Indices,  ad  quscstlonem  legls  non 
respondent  Jurartores,"  a  maxim  tbe  Latin 
of  which  has  been  criticised,  but  its  doc- 
trine In  civil  cases  never  impugned.  Under 
the  old  Oode  there  was  no  statutory  provi- 
sion for  requests  to  find,  yet  as  early  as 
Pratt  V.  Foote.  9  N.  Y.  463,  it  was  said. 
"WtuxB,  however,  there  is  no  conflict  of  evi- 
dence, and  no  dispute  about  the  facts  of  the 
caae,  the  conclusion  to  be  drawn  from  these 
facts  Is  a  qnestim  of  law."  In  that  case  a 
Judgment  on  a  promissory  note  was  reversed 
because  the  court  was  of  the  opinion  that 
the  facts  proved  amounted  to  a  payment. 
In  Mason  v.  Lord,  40  N.  Y.  476,  it  was  said 
by  Grover,  3.:  *'Wben  it  la  the  finding  of 
a  fact  without  any  evidence,  or  the  refusal 
to  And  ft  fact  proved  by  uncontroverted  evi- 
dence, it  la  a  legal  error  which  Is  available 
in  this  court"  It  Is  conceded  that  the  first 
proposition  remains  true  to  this  day..  Shot- 
well  V.  Dixon.  163  N.  Y.  43,  57  N.  H.  178.  It 
Is  dear  that  the  second  proposition  was 
equally  true  up  to  the  time  of  the  amend- 
ment of  the  Oode  referred  to.  See  Beck  r. 
Sheldon,  48  N.  Y.  365;  Bryce  v.  Insurance 
Co..  55  N.  Y.  244;  Koehler  v.  Hughes,  148 
N.  Y.  SOT,  42  N.  B.  1061.  It  is  true  that  in 
the  early  histwy  of  this  court  the  practice 
was  eatabUahed  that  to  take  advantage  of 
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an  error  In  failing  to  find  a  fact  oondnrive- 
ly  proved  it  waa  neceaaary  that  a  request  to 
find  that  fact  should  be  made.  But  the  re- 
quest to  find  did  not  create  the  error  of  law. 
It  was  merely  prescribed  as  the  proper  way 
of  ralaing  the  question  of  law  upon  appeal, 
and  in  tbls  respect  la  analogona  to  an  objec^ 
tion  and  exception.  On  llila  question  the 
caae  of  People  v.  Dederick,  161  N.  Y.  195,  55 
N«  B.  927,  aenna  controlling.  In  that  case, 
which  uraa  a  proceeding  to  review  an  assess- 
ment for  taxation,  the  Judgments  of  tbe  spe- 
cial term  and  the  appellate  division  were 
reversed  In  part  becauae  It  appeared  by  un- 
disputed evidence  that  a  portion  of  the  in- 
debtedneaa  toe  whidi  the  relatw  claimed 
exemption  wu  incurred  for  the  purchase  of 
the  good  will  of  another  company.  Thore 
was  no  finding  in  the  courts  below  of  sneh 
a  fac^  but  tbls  court  said,  per  Baii^t,  J.: 
**The  testimony  upon  this  subject  Is  undis- 
puted, and  we  are,  therefore,  of  the  opinion 
that  a  question  of  law  la  presented.  •  •  • 
This  testimony,  we  tiilnk,  permits  na  to 
proper^  treat  aa  a  fact  In  Ihe  case  that  at 
leaat  one-half  of  the  Increased  bonded  In- 
debtedness created  In  1893,  to  wit,  1160,000, 
waa  contracted  for  the  good  will  of  the  bnal* 
nesB  of  the  company  then  purchased  the 
relator."  Since  the  constitutional  amend- 
ment of  1805.  the  Jurisdiction  ot  this  court 
has  been  limited  to  the  review  of  questions 
of  law.  If  it  Is  the  request  to  And,  and  not 
the  state  of  the  proof,  that  createa  the  ques- 
tion of  law,  I  cannot  see  how  this  court 
could  have  modified  tue  Judgment,  for  in  the 
proceeding  there  was  no  request  to  find,  nor 
was  any  request  permissible.  In  these  re- 
spects the  condition  of  a  special  proceeding 
and  that  of  an  action  where  a  short  decision 
Is  rendered  are  the  same.  Bearing  In  mind 
the  dllference  between  questions  of  law  and 
questions  of  practice,  as  to  the  proper  meth- 
od of  raising  questions  of  law,  we  now  come 
to  the  effect  of  the  Code  amendments.  By 
section  1022,  "whenever  Jbdgment  Is  enter- 
ed on  a  decision  which  does  not  state  sepa- 
rately the  facts  found,  the  defeated  party 
may  file  an  exception  tb  such  decision,  In 
which  case,  on  an  appeal  from  the  Judgment 
entered  thereon  upon  a  cAse  containing 
ceptlona.  the  appellate  division  of  the  su- 
preme court  shall  review  all  questlcme  of 
fact  and  of  law."  If  I  am  right  In  the  view 
that  It  is  the  state  of  tbe  proof,  and  not  the 
request  to  find,  that  creates  the  question  of 
law,  then  this  provision  would  seem  to  give 
tbe  appellate  division  ample  power  to  re- 
Terse  tbls  Judgment  as  erroneous  in  law, 
provided  the  proof  of  the  Illegality  of  the 
contract  was  conclusive  and  uncontroverted. 
The  general  exception  is  by  the  Oode  made 
a  substitute  for  all  other  methods  of  raising 
questions  of  law.  Tbe  repeal  of  section  1028 
of  the  Code  is  not  In  conflict  with  these 
views.  That  section  went  beyond  the  state 
of  the  law  ftt  the  time  of  Ite  enactment  It 
made  a  new  error  of  law:  diat  ia  a  teHnre 
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to  pass  upon  and  decide  one  way  or  the  other 
a  material  question  of  fact,  where  the  ert- 
denee  was  conflicting.  James  v.  Cowing,  82 
N.  Y.  450.  The  repeal  of  the  section  only 
abolished  the  Question  of  law  which  It  had 
created.  It  does  not  affect  a  case  where  the 
proof  Is  uncontroverted.  If  this  action  had 
been  tried  before  a  jury,  as  It  well  might 
have  been,  so  far  as  the  matter  of  damages 
Is  concerned,  the  defendant  would  undoubt- 
edly have  had  the  right,  by  a  motion  to  di- 
rect a  verdict  in  Its  favor,  to  have  the  ques- 
tion whether,  upon  all  the  evidence  in  the 
case,  the  illegality  of  the  contract  was  not 
conclusively  proved,  decided  aa  a  matter  of 
law.  I  do  not  think  that  It  should  lose  that 
right  becanse  the  case  has  been  tried  before 
a  referee,  nor  do  I  believe  that  a  change  In 
the  mode  of  trial  from  a  court  and  Jury  to  a 
referee  or  court  alone  can  transmute  a  qnea- 
ttott  of  law  into  one  of  fact.  The  practice 
which  the  court  is  abont  to  establish  by  its 
decision  In  this  case  I  fear  may  cause  seri- 
ous embarrassment  to  litigants,  and  In  many 
Instances  deprive  'them  of  their  rights.  A 
uefendant  may  set  up  In  answer  to  a  claim 
a  discharge  In  bankruptcy,  a  general  release, 
a  prior  adjudication,  or  other  matters  which 
generally  present  only  a  question  of  law.  If 
the  referee,  In  his  abort  form  of  decision.  Ig- 
nores these  defenses  because  he  holds  them 
Insufllclent,  there  will  be  no  possibility  of 
review  of  the  questions  In  this  court;  for, 
if  such  a  decision  presents  a  question  of  fact 
and  not  of  law  at  the  appellate  division,  It 
la  equally  so  in  this  court,  and  this  court 
has  no  Jurisdiction  to  review  questions  of 
fact. 

I  do  not  think  the  dicta  quoted  from  the 
long  list  ot  authorities  cited  by  the  appellant's 
counsel  that  this  court  Is  limited  on  appeal 
to  an  examination  whether  tbere  Is  any  evi- 
dence to  support  the  findings  of  fact,  and 
whether  those  findings  Justify  the  conclusions 
of  law,  should  control  our  decision.  There 
are  at  least  five  lucent  decisions  of  this  court 
in  which  statements  are  to  be  found  in  the 
opinions,  which,  taken  without  reference  to 
the  cases  then  before  the  court,  would  seem 
to  deny  our  power  to  examine  the  question 
whether  there  Is  any  evidence  to  support  the 
findings  ot  fact.  Bomeisler  v.  F(H«ter,  164  N. 
Y.  237.  48  N.  B.  634.  39  L.  R.  A.  240;  Snyder 
V.  Seaman,  157  N.  Y.  440,  62  N.  E.  658;  Petrle 
V.  Trustees,  etc,  168  N.  Y.  463.  53  N.  B.  216; 
Farlelgh  v.  Cadman,  169  N.  Y.  176,  63  N.  H. 
808;  Smith  v.  Improvement  Co.,  191  N.  Y. 
480,  66  N.  E.  1100.  Yet  there  to  no  question 
bnt  that  this  court  has  such  power,  except  in 
case  of  a  unanimous  affirmance  below.  We 
have  recently  protested  against  the  practice 
of  excerpting  expressions  from  Judicial  opin- 
ions, and  reading  them  without  reference  to 
the  cases  in  which  they  were  rendered,  and 
have  shown  the  errors  to  which  such  a  prac- 
tice may  lead.  Fealey  t.  Bull,  163  N.  Y.  — . 
BT  N.  E.  631.  The  atatementB  in  the  various 
cases  cited.  l7       coonwl  tor  the  appeUaut. 


as  well  as  those  dted  in  this  opinion,  were 
entirely  Justified,  because  they  were  made 
with  reference  to  the  questions  raised  by  the 
records  in  the  particular  cases  then  before 
the  court  If  it  be  not  permls^ble  for  a  Judge 
to  make  such  an  assertion  without  at  the 
same  time  stating  all  the  possible  limitations 
and  exceptions  to  the  rule  declared,  the  pro- 
lixity of  Judicial  opinions,  oftentimes  neces- 
sarily great,  will  become  Intolerable.  Sta- 
bility and  uniformity  in  the  adminlstraticHi  of 
the  law  Is  to  be  obtained  by  adhering  to  the 
propositions  actually  decided  or  necessarily  In- 
volved In  the  decision,  not  to  dicta  in  opin- 
ions. I  can  find  no  case  in  which  the  question 
presented  on  this  appeal  has  been  decided.  I 
think  the  order  of  the  appellate  dlvisitm 
should  be  affirmed,  and  Judgment  absolute 
rendered  for  the  defendant  on  the  stlpnlation. 

BARTLBTT.  J.  (dissenting).  I  agree  with 
the  general  reasoning  In  Judge  CULiLBX'S 
opinion,  but  rest  my  vote  In  this  case  scrfely 
upon  the  fact  that  the  Judgment  entered  here- 
in on  the  report  of  the  referee  Is  contrary  to 
the  undisputed  documentary  evidence.  The 
situation  here  presented  Is  made  clear  by  a 
simple  Illustration:  A.  sues  B.  upon  bis  prom- 
issory note.  The  case  Is  sent  to  a  referee  to 
try  the  Issues,  who  finds  the  execution  of  the 
note,  the  amount  alleged  to  be  dne  thereon, 
and  orders  Judgment  therefor.  On  appeal  the 
appellate  division  reverses  on  the  law  alone. 
On  further  appeal  to  this  court  the  record 
discloses  that  the  defendant  pleaded  and 
proved  a  discharge  in  bankruptcy  and  a  gen- 
eral release,  both  of  which  were  In  law  a 
satisfaction  of  the  note;  that  the  referee 
banded  down  the  short  form  of  decision.  In 
which  no  referoice  was  made  to  the  docu- 
mentary proof  referred  to,  and  the  defendant 
filed  an  exception  to  the  decision.  It  tbiu 
appears  that  by  pleading,  proof,  and  excep- 
tion the  defendant  has  availed  himself  of 
every  remedy  afforded  by  the  Code  of  Civil 
Procedure.  If  it  be  true  that  this  condition 
of  the  record  does  not  present  a  pure  question 
of  law,  then  It  follows  that  the  defendant  Is 
remediless,  and  the  Code  of  ClvU  Procedure 
cannot  be  too  speedily  amended. 

GRAY,  MARTIN,  VANN,  and  WERNER 
JJ..  concur  with  PARKER,  0.  J.  OULLBN 
and  BARTt2!TT»  JJ^  read  fliiwflntint  mem- 
oranda. 

Judgment  reversed,  etc 


<m  m.m 

EIJDREDGE  v.  PAUifER  et  sL 
(Supreme  Court  of  niinois.    June  21.  1900.) 

INCOMPETENTS— SETTING  ASIDE  DEED-RE- 
STORING CONSIDERATION. 
Though  J.,  at  the  time  he  sold  and  convened 
land  to  defendant,  was  mentally  incompetent 
and  was  unduly  Influenced  to  make  the  sale  by 
9»  tl>  whom,  ay  direction  of  J.,  defendant  psid 
paix  of  •  the  ctnuideration,  yet  J.  not  hiTing 
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been  declared  iDeompeten^,  and  baring  continued 
to  traUBct  bi8  iKinnnB  till  a  conserrator  was 
appointed  for  hfm,  a  year  later,  defendant,  wbo 
bad  no  knowledge  or  notice  ot  J. 'a  disability  or 
of  the  andne  influence,  will  not  be  required  to 
return  tbe  property  without  restoration  of  the 
consideration  paid,  though  the  trade  was  advan- 
tageooB  to  him;  the  confuderation  not  being  bo 
srosalj  fnadequatft  aa  to  afford  efideaee  of  bad 
faith. 

Appeal  front  circuit  conrt,  Bdgax  conoty; 
H.  Van  Sellar.  Judge. 

Suit  by  OtlB  Eldredge,  conservator,  against 
John  C.  Palmer  and  another.  From  the  de- 
cree, complainant  appeals.  Affirmed. 

H.  a.  Tanner,  J.  W.  Howell,  and  James  A 
Eads.  for  ai»pellaiit  Joseph  EL  Dyas,  for  ap- 
pellees. 

CUBTWRIGHT,  J.  On  December  XT,  1897. 
James  Blledge  jBxecnted  a  deed,  to  appeDee 
John  O.  Palmer  of  a  lot,  vlth  a  brick  resi- 
dence thereon,  <ai  Xorth  Central  sTenoe,  In 
lE*ari8.  Edgar  county,  and  In  payment  therefor 
Palmer  gave  Elledge  91,000,  and  by  bis  dl< 
rectlon  conveyed  to  Jane  (VHair  a  house  and 
lot  on  Jefferson  avenne,  In  said  city.  A  year 
afterwards,  on  Decembra:  19,  1808,  the  appel- 
lant. Otis  Eldredge.  was  appointed  conserva- 
tor for  Elledge,  and  thereafter  filed  bis  bill 
In  equity  In  this  case  to  set  aside  the  deed 
80  executed  to  Palmer,  chaining  that  E!Iedge 
vms  In  his  dotage,  and  of  unsound  mind  and 
memory;  that  he  executed  the  deed  under 
undue  Influence  of  Jane  O'Halr;  and  that 
the  consideration  paid  was  Inadequate.  The 
bill  also  stated  that  Jane  O'Halr  claimed  that 
Bledge  bad  previously  conveyed  to  her  a  life 
estate  In  the  property  deeded  to  Palmer,  and 
complainant  denied  that  any  such  deed  was 
made,  but  alleged  that  If  It  was  made  it  was 
procured  by  undue  Influence  of  said  Jane 
O'Halr.  Palmer  answered,  admitting  the  con- 
veyances as  alleged,  but  denying  that  Ell- 
edge was  of  unsound  mind  or  memory,  or 
that  said  defendant  bad  any  knowledge  or 
Information  of  the  alleged  Incompeteucy,  or 
of  any  undue  influence  exercised  by  said 
Jane  O'Halr,  and  alleging  that  he  paid  a  fair 
and  adequate  consideration  for  the  property. 
Jane  O'Halr  answered,  also  admitting  the 
conveyances,  and  denying  that  Elledge  was 
of  nnsonnd  mind,  or  that  she  exercised  any 
undue  Influence  over  him.  She  averred  that 
she  owned  a  life  estate  In  the  property  con- 
veyed by  Elledge  to  Palmer,  for  which  she 
received  the  house  and  lot  conveyed  to  her, 
and  stated  that  she  had  conveyed  the  prop- 
erty she  had  received  to  one  Swango. 

The  court  made  up  and  submitted  to  a  Jury 
three  issues  of  fact,  and  upon  such  issues 
the  Jury  returned  a  verdict  that  the  deed  to 
Palmer  was  not  the  deed  of  Elledge;  that 
at  the  time  of  executing  the  same  Elledge 
was  not  of  sound  mind  and  memory,  or  of 
Buffldent  mental  capacity  to  execute  and 
deliver  deeds;  and  that  he  was  unduly  in- 
fluenced by  Jane  O'Halr  to  execute  said  deed. 
Aftravards  further  evidence  was  taken  as 


to  the  rental  of  the  pieces  of  property,  re- 
pairs, taxes,  and  Insurance,  and  the  court 
entered  a  decree  charging  the  dtfendant 
Palmer  with  |300  rents,  and  crediting  him 
with  ¥88.15  for  taxes,  repairs,  and  Insurance; 
finding  the  property  conveyed  to  Jane  O'Halr 
worth  $900,  and  the  rent  of  the  same  fl40, 
and  Interest  on  the  fl,000  cash  paid  by 
Palmer  9S3.32.  The  decree  provided  that 
the  complainant  should,  within  90  days,  pay 
to  Palmer  fl,011.47,  and  deliver  to  Palmer 
a  deed  conveying  to  him  the  property  deeded 
by  him  to  Jane  O'Halr,  or,  in  the  alternative, 
should  pay  Palmer  $l,911.if,  and  thereuiwn 
Palmer  should  hold  the  property  in  trust  for 
Elledge,  but  in  default  of  complainant  per- 
forming ^ther  el  said  conditions  the  title  of 
Palmer  to  the  property  should  be  abscdute. 
This  appeal  Is  by  the  CMwervator.  who  claims 
that  the  property  should  be  returned  with- 
out t^rms,  and  that,  In  any  event  he  should 
not  be  required  to  restore  what  was  deeded 
to  Jane  O'^lr,  or  the  value  thereof.  Tbe 
(mly  question  Involved  Is  whether  tbe  convey- 
ance from  Elledge  to  Palmer  shonld  be  set 
aside,  without  requiring  tbe  cmdderatlon  to 
be  returned. 

Elledge  had  not  been  declared  Incompetent, 
but  was  transacting  his  own  business  and 
managing  his  own  affairs,  and  continued  to 
do  so  for  a  year  after  the  transaction;  and 
the  rule  is  that  if  Palmer  entered  Into  tbe 
contract  without  knowledge  or  notice  of  any 
disability  on  the  part  of  Elledge  or  undue  In- 
fluence of  Jane  O'Halr,  In  good  faith  and  for 
a  snffldent  consideration,  the  conveyance 
shonld  not  be  set  aside  without  restoring  the 
money  paid  and  the  property  parted  with. 
Rcanlan  v.  Cobb.  88  111.  296;  Ronan  v.  Blubm. 
173  III.  277,  50  N.  B.  694. 

The  evidence  was  that  James  Elledge  was 
about  72  yeans  old.  He  was  a  widower, 
whose  wife  had  been  dead  about  18  years. 
He  owned  200  acres  of  land  where  he  lived, 
which  he  rented  out.  Part  of  the  time  aft- 
er tbe  death  of  bis  wife  he  and  his  married 
son,  Vane  Elledge,  lived  together  on  the 
farm,  and  after  his  son's  death  he  contin- 
ued to  Hve  there  with  his  son's  widow,  Liz- 
zie Elledge,  and  one  year  during  that  time 
he  lived  in  Paris  with  her  father  and  atep- 
motJier,  John  W.  and  Jane  O'Halr.  Tie  de- 
fendant Jane  O'Halr  had  great  Influence 
over  him,  and  was  at  the  farm  frequently, 
and  he  was  continually  doing  something  for 
the  O'Halr  family.  He  bought  a  buggy  for 
her,  and  her  husband  got  wood  and  supplies 
from  the  farm,  and  the  next  day  after  the 
transaction  with  Palmer  he  paid  Palmer 
$2&5  on  a  note  and  mortgage  on  land  belong- 
ing to  Jane  O'Halr.  He  made  a  deed  to  her 
of  some  interest  in  the  property  conveyed  to 
Palmer,  but  It  was  not  recorded,  and  was 
lost  or  destroyed,  and  at  the  time  of  the 
conveyance  In  question  Jane  O'Halr  and  her 
husband  also  made  a  conveyance  of  the 
property  to  Palmer.  In  December.  1807, 
when  the  deed  was  made  to  Palmer.  Elledge 
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bad  become  reTj  forgetful,  and  manifeated 
the  weafcnesB  and  feebleneas  of  age,  both  In 
mind  and  body.  He  walked  with  much  dlf- 
Acuity,  with  very  abort  stepi.  and  a  afaufiUng 
gait.  He  had  been  growing  weaker,  men- 
tally and  phyalcally,  with  the  advance  of 
age,  for  two  or  three .  y^ars.  There  were 
many  witnesses  who  testified  that  they  did 
not  consider  him  capable  of  doing  ordinary 
business.  On  tbe  other  band,  he  attended 
to  all  his  bnalmss  and  aftalrs,  and  a  con- 
siderable number  of  witnesses  regarded  him 
as  capable  of  tranaactlng  bualneaa.  Among 
these  witnesses  were  officers  of  banfca  and 
merchants  with  whom  he  did  business  and 
had  done  business  for  ywirs,  and  they  saw 
nothing  In  his  talk  or  actions  to  show  a 
want  of  capacity.  The  complalnvi^  his 
conservator,  who  knew  him  very  well,  and 
saw  him  often  at  church  and  elaewhere,  waa 
not  able  to  say  he  was  unfit  to  transact 
business  at  that  tlm^  and  first  noticed 
something  wrong  with  his  mwtal  condition 
about  the  time  he  was  appointed  conserva- 
tor. Blledge  conducted  the  negotlationB 
with  Palmer  tux  the  exchange^  and  there 
was  nothing  which  occurred  at  that  time  In* 
dlcating  Incapacity.  -  Mrs.  O'HaIr  came  to 
Palmer's  oBice  with  him,  and  was  there 
most  of  the  time,  but  he  acted  independent- 
ly, and  there  waa  no  Influence  or  perauaslon 
on  her  part  In  the  iHreaence  of  Palmer. 

It  must  be  taken  that  Elledge  T^as  Inca- 
pable of  transacting  business,  but  the  evi- 
dence does  not  Justify  an  Inference  that 
Palm»  knew  of  such  Incapacity,  or  of  any 
clrcumstancea  which  would  lead  to  that  con- 
clusion, or  any  undue  influence  on  the  part 
of  Jane  O'Halr.  Elledge  had  children  and 
grandchildren  n^r  him  who  made  no  more 
to  have  a  conservator  appointed,  and  ap- 
parently did  not  considOT  It  necessary  fw  a 
yeaV  after  this  transaction,  and  during  that 
time  the  property  conveyed  to  Jane  O'Halr 
was  transferred  so  that  It  could  not  be 
reached.  Manifestly,  the  undue  Influoice  of 
Jane  O'Halr  was  exerted  to  procure  the  con- 
veyance to  her  and  for  her  ovrn  benefit  So 
far  as  appears,  she  was  not  concerned  ex- 
cept In  obtalnli^  the  house  and  lot  on  Jeffer- 
son avenue  for  herstff,  and  If  that  convey- 
ance was  secured  without  consideration, 
through  undue  Influence,  it  might  have  been 
set  aalde. 

So  far  as  Palmer  was  concerned,  there 
was  no  dependent  or  confidential  relation 
between  him  and  faiedge  and  no  misrepre- 
sentation or  ImiKtsitlon.  On  the  question 
of  setting  aside  the  deed  without  restoring 
the  consideration,  the  only  argument  that 
can  be  made  is  that  the  conalderatlon  paid 
by  Palmer  was  Inadeauate.  There  was  a 
great  variety  of  opinion  among  tbe  witness- 
es as  to  the  value  of  the  respective  plecea 
of  property,  but  there  Is  no  doubt  that  tbe 
exchange  was  quite  an  advantageous  one 
for  Palmer.  Considering  all  the  evidence, 
1^  advantage  to  htm     the  exchange  was 


probably  $600  to  |1,000,  but  we  an  Indlned 
to  the  view  that  the  conslderathm  ms  not 
so  grossly  Inadequate  as  to  afford  evidence 
of  wrongdoing  or  bad  faith  on  the  part  of 
Palmer,  so  as  to  justify  depriving  lilm  of 
the  condderatlon.  So  far  as  he  knew,  El- 
ledge was  entirely  competent  to  deal  Inde- 
pendently, and  to  agree  upon  tbe  consldo^ 
ation  for  his  property.  It  la  ctmceded  fbat 
the  inadeqna<7  of  eontideratlon,  in  combi- 
nation with  aU  the  other  circumstances,  jus- 
tified the  court  in  setting  aside  the  convey- 
ance; but  we  cannot  say  that  tbe  court  was 
In  error  In  requiring  the  money  paid  and 
the  property  conveyed,  or  the  value  thereof, 
to  be  restored.  The  decree  of  the  tircalt 
court  Is  affirmed.  Decree  affirmed. 


(US  ni.  aoG> 

LIFFINOOTT  v.  BOABD  07  EDUCATION 

OF  JACKSONVILLE  SCHOOL  DIST. 
(Supreme  Coart  of  Illinois.   Jone  21,  1900.) 

BOARD  OF  BDUCATION-^SVT  OF  TAX— ATI- 
THORIZATIOK. 

A  board  of  edncation,  tboagb,  created  by  a 
special  act,  may  levy  a  tax  in  excess  of  the 
amouDt  limited  for  current  purpoeea,  withoat  be- 
ing authorised  by  a  vote  of  the  peoiue. 

Error  frcHu  circuit  court,  Moi^an  oonatj; 
Robert  B.  Shirley,  Ju^e. 

Suit  by  Julian  IJpplncott  against  the  board 
of  education  of  Jacksonville  school  district 
for  an  InJunctloD.  Bill  dismissed,  and  com- 
plainant brings  error.  Affirmed. 

Julian  P.  Llpplncott  In  pro.  per.  Charles 
A.  Barnes,  John  J.  Beeve,  and  L.  O.  Vangbt, 
for  defendant  In  error. 

PHILLIPS,  J.  The  board  of  educatloD  of 
Jacksonville  school  district  was  created  by  a 
special  act  of  the  legislature  passed  Febnury 
15,  1867  a  Priv.  Laws  1867,  p.  336).  If  waa 
created  at  tbe  same  time  and  as  part  of  tbe 
same  act  Incorporating  the  city  of  Jackson- 
ville and  the  boundaries  of  the  district  and  of 
the  city  are  coextensive.  The  school  board 
Is  composed  of  one  member  elected  from 
each  of  the  foiir  wards  of  the  city,  and  tbe 
mayor,  who  Is  ex  officio  president  Tbe 
board  of  education,  deeming  (he  old  school 
building  Inadequate  and  unsafe,  concluded  It 
would  be  advisable  to  erect  a  new  building  on 
the  old  site;  and  on  July  4, 1898,  they  hiriod- 
ed  In  their  annual  levy  the  sum  of  f21,^  for 
building  purposes,  which  the  city  council  ap- 
proved, and  the  same  was  certified  to  tbe 
county  clerk,  and  the  same  has  since  been 
collected  and  turned  over  to  the  treasurer  of 
tbe  board.  Plans  were  adopted,  and  on  No- 
-vember  23,  1898,  a  contract  waa  entered  into 
with  a  heating  flnn  tor  heating,  ventllatmg. 
and  sewerhig  tbe  proposed  new  building  for 
$4,123.80,  to  be  paid  for,  one-half  In  S^tem- 
ber.  1889,  and  one-half  in  January,  1900. 
Bids  fw  the  building  were  advertised  for, 
to  be  opened  April  14,  1899.  On  that  day  ap- 
pellant filed  his  bill.  ftTerrins  himself  a  res- 
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Jdeott  voter,  -and  taxpayer,  uid  aeddnx,  on 
bolialf  ot  filouelf  and  tbe  commimlty,'  to  re> 
atrala  ttw  boacd  of  education  from  levylne 
and  ooHectlng,  or  attempting  to  levy  and  col- 
lect, or  cerll^lus  to  the  city  oooncll,  any  tax 
In  excess  of  1  per  cent  for  school  pnipoaes 
wlthont  beliw  aothorlxed  so  to  do  Ity  a  ma- 
jority of  the  Toters  of  the  district  at  an  elec- 
tion to  be  held  for  that  purpose,  from  enter- 
ing Into  any  contract  promising  to  pay  money 
not  In  the  possession  ot  the  board,  from  enter- 
ing Into  any  otHitract  to  porciuise  or  erect  any 
bnUAIng  on  credit,  from  tearing  down  Uie  old 
bnllding,  or  fn»n  making  any  loan  without 
b^ng  authorised  by  sndi  vote.  The  bill  fur- 
ther averred  that  none  of  the  mmux  to  be 
derived  frmn  the  levy  of  $21,420  for  bnllding 
pnrpoees  bad  beei  paid  Into  the  treasury; 
tbat  the  Items  </t  tnHght,  etc.,  wUch  the 
board  Had  oUigated  Itself  to  pay>  would 
ran  the  heating  contract  abeady  entered  Into 
Qp  to  $6,000;  that  the  bnUdings  proposed  to 
be  erected  would  cost  $46,000  to  $50,000,  by 
which  a  heavy  would  be  Incurred,  for 
which  they  pr^tosed  to  levy  a  tax  without 
authorisation  by  any  vote  of  the  people  at 
any  election  held  for  ttiat  purpose;  that  the 
dty  not  antbortaed  to  iwovlde  for  any  In- 
debtedness, Its  assessed  valuation  being  $1,- 
730347,  and  the  bonded  indebtedness  $243,- 
500.  The  defendants  answered,  denying  that 
the  board  derived  all  Its  power  from  the  spe- 
cial act  creating  it  but  alleging  that  under 
the  general  law  die  limitation  as  to  levy  of 
taxes  has  repealed  the  former  Umttatlons,  and 
that  It  Is  authorised  to  levy  2  per  cent  for 
edocatkmal  and  8  pa  cent  for  building  pur- 
pooo^  vi-HhoDt  reference  to  a  vote  of  the  peo- 
ple authorizing  same.  Tbe  answer  denies 
that  It  haa  awarded  or  la  about  to  award  a 
ecmtractor  Intendsto  open  any  bids  ortocon- 
trnct  any  Indebtedness  unUl  the  cost  is  fully 
provided  Cor;  admits  Intentlcm  to  make  an 
additional  levy  of  about  $20,000.  and  to  there- 
by create  a  mffldent  f mid  for  the  erection  of 
tbe  building  Intaded  to  be  erected.  Tbe 
cause  being  referred  to  the  master,  and  being 
thereaftn-  beard  1^  the  court,  a  decree  wns 
entered  dlsmlsdng  the  bill  at  the  cost  of  the 
board  ot  educatltm.  It  was  stipulated  that 
tbe  $21,000  assessed  for  1806  for  building  pnr- 
poees ma  about  1%  per  cent  oi  tbe  assessed 
valoatlMi.  The  master  found  that  tiie  board 
Intended  erecting  a  building  costing  not  to 
exoeed  $40^  to  be  paid  for  out  <MC  the  $21,- 
000  levied  In  1808,  and  tbe  balance  to  be 
levied  in  1800;  that  they  Intended  to  build  In 
me  summer  of  1889,  using  the  money  on  hand, 
and  Issuing  anticipatory  warrants  for  the  bal- 
ance; that  Uie  board,  teaming  that  on  Injunc- 
tion was  to  be  asked  for.  concluded  among 
themselves  to  take  no  further  steps  until  the 
■nnuner  of  1800,  when  they  would  have  the 
numey,  and  finds  thore  Is  no  cause  for  an 
Injunction. 

AppeUflttt'B  bill  proceeded  on  two  groands, 
for  which  an  injunction  was  sought:  First 
that  tbe  board  of  education  was  proceeding 


to  Incur  an  Indebt^teesi^  and  to  tliereafter 
levy  a  tax  to  pay  the  same,  wfthout  being  an- 
ttaorized  by  a  vote  of  the  petite;  and.  8ec<md, 
that  tbe  board  of  education  had  no  autbori^ 
to  levy  a  tax  in  excess  of  the  amount  limited 
for  current  purposes  without  being  author- 
ized by  a  vote  of  the  pecqjtle.  As  the  answer, 
affidavits,  and  proofs  offered  by  appEdlees 
show  that  they  had  determined  not  to  build 
or  contract  any  Indebtedness  until  the  cost 
1TOS  fully  provided  for,  and  as  tiie  blU  was 
dismissed  at  their  cost  a  discussion  of  the 
first  ground  relied  cm  by  appellant  for  an  In- 
junction need  not  be.  here  entered  into.  As 
to  the  other  and  only  remaining  aoestlon  In- 
volved on  this  aitpeal,  the  same  may  be  fully 
disposed  of  reference  to  the  case  of  Ball- 
way  Co.  V.  Baadle.  183  111  864,  S6  N.  B.  728, 
where  this  court  baa  passed  on  the  qjiestlott 
adversdy  to  the  contention  ot  appellant 
Finding  no  otor  In  the  recoid,  ibe  decree  of 
the  circuit  court  of  Morgan  county  la  af- 
firmed. Decree  affirmed. 


(188  lU.  671} 
CHICAGO  EDISON  CO.  v.  UORBN.i 
(Supreme  Court  of  Dlinoia.  Ai»il  17, 1900.) 

VASTER  AND  SERVANT— WRONOPUL  DEATH  OP 
SERVANT— NEQUGENCB  —  ErviDHNCB  —  SAPH 
PLACB  TO  WORK— INQDIRT— CONTRACTOR— 
LIABILITY  OF  CONTRACTOR. 

1.  Decedent  in  defendant's  emplor  as  a 
common  laborer,  was  ordered  by  defendant's 
foreman  to  go  tinder  a  boiler  which  was  about 
to  be  removed  by  a  transfer  company,  and 
which  such  company  liad  aospended  by  an  iron 
chain  wrapped  four  times  around  it.  and  at- 
tached to  a  beam  above.  The  boiler  weighed 
2,600  to  2,800  ponnds,  and  each  coll  <tf  the 
chain  was  estimated  to  be  capable  of  snpport- 
loff  29,000  pounds;  and,  before  decedent  was 
ordered  under  tbe  boiler,  men  had  got  on  top  ot 
it  and  swung  and  sorxed  and  tested  it,  bnt  de- 
fendant's foreman  had  been  told  tliat  It  would 
not  be  safe  to  work  nndcr  tbe  boiler  unless  It 
were  blocked.  The  chain  broke,  and  decedent 
was  killed  by  the  boiler  falling  oo  blm.  Held, 
that  the  court  properly  refused  to  direct  a  t»- 
dict  for  defendant  since  there  was  evidence 
from  which  the  jury  might  hare  found  defend- 
ant gullt7  of  negligence,  and  decedent  bRving 
bad  nothing  to  do  with  the  boiRting  of  the 
boiler,  was  not  chargeable  with  inquiry  as  to 
whether  the  maaner  of  its  support  was  safe  or 
not 

2.  Where,  1^  contract  between  deCcodant  and 
a  transfer  company  for  the  removal  of  de- 
fmdant's  boiler,  me  transfer  company  had 
nothing  to  do  with  the  remoTol  of  the  brick 
foundation  of  the  boiler,  and  defendant's  serv- 
ant while  removing  brick,  under  order  of  de- 
fendant's foreman,  wss  killed  by  the  boiler 
falling  on  him,  owing  to  the  breaking  of  a  chain 
bj  which  tbe  transfer  company  had  hoisted  the 
boiler  and  then  had  it  suspended,  the  transfer 
company  was  not  liable,  since  it  was  the  re- 
moval of  the  brick  under  defendant's  order  that 
caused  the  death. 

Appeal  from  appellate  court  First  district 
Action  by  Mary  Moren,  as  administrator, 
etc.,  against  tbe  Chicago  Edison  Company. 
Prom  a  Judgment  In  favor  of  plaintiff,  af- 
firmed by  the  appellate  court  (86  UL  App. 
152),  defendant  appeals.  Affirmed. 


*  Kdi«arlns  dralad  Jnaa  14,  ISM 
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This  li  an  appeal  from  a  Judgment  of  the 
appellate  court  afflrmlng  a  Judgment  of  the 
circuit  court  of  Cook  county  In  an  action 
brought  by  the  appellee  against  the  Chicago 
EdlBon  Company  to  recover  for  the  death  of 
Thomas  Moreu;  which  occurred  while  the 
deceased  was  In  the  service  of  appellant  as 
a  laborer,  removing  brick  from  under  a  cer- 
tain boiler  belonging  to  appellant.  Tbe  facts 
resulting  In  tbe  death  of  Thomas  Moren, 
which  led  to  the  litigation,  as  stated  by  the 
appellate  court,  and  which  .are  borne  out  by 
tbe  evidence  introduced  on  the  trial,  are  sub- 
stantially as  follows:  The  Chicago  Edison 
Company  employed  the  Merchants'  Transfer 
Company  to  take  down  and  remove  from 
the  plant  of  the  former  Its  boiler  and  en- 
gines. Tbe  boiler  weighed  between  26,000 
and  28,000  pounds,  and  was  from  18  to  20 
feet  In  length,  and  rested  on  a  brick  fonnda- 
tlon  about  3^  feet  high.  By  the  terms  of 
the  contract  between  the  companies  tbe  Mer- 
chants* Transfer  Company  bad  the  exclu- 
sive right  to  determine  the  manner  of  re- 
moval of  the  boiler,  and  the  machinery  and 
appliances  with  which  such  removal  would 
be  effected.  The  work  of  removing  the  brick 
foundation  so  that  the  boiler  might  be  low- 
ered onto  skids  preparatory  to  removal  from 
the  building  was  the  work  of  appellant,  and 
was  exclusively  under  its  control  and  direc- 
tion. The  transfer  company  sent  to  the  ap- 
pellant's building  Its  foreman,  John  Brown^ 
with  a  gang  of  Its  men,  and  the  necessary 
appliances  to  hoist  and  remove  the  boiler. 
When  Brown  arrived  with  his  men  at  appel- 
lant's building,  appellant's  foreman,  Pat- 
rick Tully,  was  there  with  a  gang  of  appel- 
lant's men,  of  whom  Thomas  Moren,  appel- 
lant's intestate,  was  one.  At  that  time  the 
brick  had  been  removed  from  beneath  one 
end  of  the  boiler,  and  that  end  was  tem- 
porarily supported  by  Iron  slabs  or  legs,  and 
the  south,  end  rested  In  an  arch  in  the  brick 
foundation.  It  was  hoisted  in  the  usual  way, 
and  by  means  of  the  usual  appliances.  John 
Brown,  foreman  of  the  transfer  company, 
testified:  "The  chain  we  used  was  a  three- 
quarter  Inch  chain.  There  were  two  drums 
to  that  boiler.  We  used  two  chains,  each 
three-quarter  inch.  Each  chain  was  wrap- 
ped twice  around  each  drum.  Overhead 
they  were  fastened  by  a  pulley  and  hook.— 
fastened  by  a  pulley.  The  pulley  was  fast- 
ened by  the  hook.  These  chains  were  around 
tbe  different  drums,  and  united  up  there  in 
the  hook  that  was  fastened  to  a  beam  above. 
It  was  one  chain,  but  three  times  In  the 
hook.  The  chain  was  not  only  twice  around 
each  drum,  but  came  togeUier  and  hung 
double  In  the  hook.  The  chains  were  iron, 
and  capable,  as  was  estimated,  of  support- 
ing a  weight  of  29,000  pounds  used  singly, 
and  twice  that  weight  when  used  as  above 
described."  Van  Court,  treasurer  and  cash- 
ier of  tbe  Merchants'  Transfer  Company,  and 
who  bad  general  supervision  of  the  business 
of  that  company,  was  i^resent  when  Brown, 


the  foreman  of  the  company,  was  ready  to 
commence  hoisting  the  boiler  from  the  foim- 
datlon;  and,  seeing  some  of  appellant's  men 
working  under  the  boiler,  be  spoke  to  Tally, 
app^lant's  foreman,  telling  him  that  he  had 
better  take  his  men  from  under  the  boiler 
until  It  should  be  hoisted  and  blocked  np. 
The  men  then  came  from  under  the  boiler. 
After  so  cautioning  Tully,  Van  Conrt  went 
to  lunch,  and  did  not  return  until  after  tbe 
accident  hereinafter  mentioned  had  occur- 
red. After  Van  Court  left,  the  boiler  was 
hoisted  about  6  inches  above  the  brick  foun- 
dation, and  about  4  feet  or  a  little  more 
above  the  floor;  no  one  at  that  time  being 
under  it  When  It  was  hoisted.  Brown  and 
several  of  the  men  under  him  got  on  top  of 
It,  and  swung,  surged,  and  tested  It,  after 
which  Brown  says  he  said,  "It  Is  all  right," 
and  then  the  men  went  back  under  the  boil- 
er. Tully,  appellant's  foreman,  testified  that 
Brown  said:  "All  right  Go  ahead,"— and 
also  testified  that  he  (Tully)  told  Moren  to 
go  to  work  under  the  boiler  after  It  was 
hoisted.  In  about  6  or  10  minutes  after 
Brown  said  It  was  all  right,  the  boiler  felL 
Moren  at  that  time  was  under  the  eonth 
end  of  it,  working  at  the  brick  foundation, 
and  was  crushed  by  tbe  falling  boiler  and 
kUled. 

AmerlcuH  B.  Melville  and  Frank  J.  Canty, 
for  appellant  Jndd  &  Hawley,  for  appellee. 

CEtAIO,  J.  (after  stating  the  focts).  The 
declaration  contained  five  counts,  but  all  of 
the  counts  except  the  fifth  were  practically 
abandoned,  and  a  recovery  was  had  under 
that  count  In  the  fifth  count  It  was.  In 
substance,  averred  that  defendant  was  ea- 
gaged  In  removing  a  certain  large  boiler  in 
Chicago:  that  the  removal  was  made  under 
the  Buperintendeuce  of  the  foreman  of  the 
Merchants'  Transfer  Company  and  the  engi- 
neer of  the  appellant;  that  Thomas  Moren 
was  then  and  there  in  tbe  emidoy  of  the 
appellant  the  Chicago  Edison  Company,  work- 
ing as  a  laborer,  and  under  the  directions 
and  orders  of  said  foreman  above  mentioned 
and  said  engineer;  that  in  order  to  remove 
said  boiler  a  chain  was  placed  around  said 
boiler,  and  said  boiler  was  lifted  or  hoisted 
a  distance  of  6  Inches  from  the  brick  founda- 
tion upon  which  said  boiler  had  previously 
rested,  and  the  said  Morea  and  other  labor- 
ing men  were  Instructed  by  the  said  fore- 
man and  the  said  engineer  to  proceed  to 
work  beneath  the  said  boiler,  which  was  of 
great  weight  to  wit  the  weight  of  18  tons, 
and  to  remove  the  brick  foundation  upon 
which  said  boiler  had  previously  rested,  which 
instructions  the  said  Moren  and  his  otlier 
fellow  laborers  proceeded  to  carry  out;  that 
It  was  well  known  to  the  said  foreman  and 
the  said  engineer  at  tbe  time  they  Instructed 
the  said  Moren  to  work  beneath  the  said 
boiler  that  It  was  dangerous  for  any  person 
to  work  beneath  the  said  boiler  swinging  op- 
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on  chains  aa  aforcBald,  bnt  such  danger  was 
nnknown  to  said  Moren,  who  was  an  ordinary 
laboring  man,  and  unfEunillar  with  machinery 
and  mechanics;  that  it  was  then  and  there 
the  duty  of  the  defendant  to  have  preveDted 
the  said  Uorea,  or  any  other  bborer  or  per- 
son, from  going  beneath  or  working  beneath 
the  said  boiler,  yet  the  said  defendant,  act- 
ing through  Its  Bald  servants  and  employes, 
willfully,  knowingly,  carelessly,  and  negli- 
gently tailed  to  prevent  the  said  Moren  from 
going  beneath  said  boiler  and  working  be- 
neath said  boiler,  but,  on  the  contrary,  or- 
dered  the  said  Horen  to  go  beaeatb  the  said 
boiler  and  work  beneath  the  said  boiler, 
which  be,  Ihe  said  Moren,  then  and  there 
did.  and  while  tiie  said  ilorea  was  thus 
working  beneath  said  boUer  the  ch^n  by 
which  said  boiler  was  suspended  broke,  and. 
the  said  boOer  fell  upon  the  said  Moren  and 
crushed  and  killed  him.  without  any  fault 
on  bis  part,  and  while  he  was  using  good  care 
and  diligence  for  his  own  safety,  etc. 

At  the  close  of  the  evidence  the  appellant 
requested  the  court  to  instruct  the  jury  to 
find  for  the  defendant,  but  the  court  re- 
fused the  Instruction,  and  the  ruling  of  the 
court  is  relied  upon  as  error.  We  bare 
often  held  that^  where  there  Is  evidence  fair- 
ly tendhig  to  establish  a  cause  of  action,  It 
is  not  error  to  refuse  a  peremptory  Instruc- 
tion to  find  for  the  defendant  Adherli^  to 
that  rale,  we  cannot  say  the  court  erred 
here.  In-  Steel  Co.  t.  Schymanowskl,  1^  HI. 
447. 44  N.  E.  876,  It  was  held  that  a  servant 
ordered  by  the  master  to  perform  a  particu- 
lar work  has  the  right  to  assume  that  he 
will  not  be  exposed  to  unnecessary  perils, 
and  to  rest  upon  the  hnpUed  assurance  that 
there  la  no  danger.  In  Brtcfc  Oo.  t.  Sob- 
kowlafe.  148  tlL  S78,  86  N.  SL  672,  It  was 
held  that  where  an  act  was  performed  by 
a  aerrant  in  obedience  to  a  command  from 
one  having  authority,  and  the  performance 
of  the  act  Is  attended  with  a  d^;ree  of  dan- 
ger, it  to  not  required  that  such  servant  idiaU 
balance  the  degree  of  danger,  and  decide 
with  absolute  certainty  whether  he  must  do 
the  act  or  refrain  from  it;  and  his  knowl- 
edge of  the  attendant  danger  will  not  de- 
feat his  right  of  recovery,  if,  in  obeying  the 
command  of  the  master,  he  acted  with  that 
degree  ot  inndence  that  an  ordinarily  pru- 
dent man  would  have  used  under  the  cir- 
cumstances. Here  Moren  was  in  the  service 
of  appellant  as  a  common  laborer,  working 
under  one  Tnlly.  who  was  boss  or  foreman. 
He  bad  nothing  to  do  with  the  hoisting 
of  the  boiler,  and  he  was  not  <diai^able 
wlfli  inquiry  whether  manner  adopted 
in  bototing  it  was  safe  or  unsafe.  The  fore- 
man ot  appellant  (Tully)  ordered  Moren  and 
the  other  laborers  who  were  working  with 
him  to  go  under  the  bolter  after  It  had  been 
hoisted,  and  remove  the  foundation  brick, 
when  he  knew  It  vras  dangerous  to  work 
under  a  boiler  suspended,  as  this  one  was, 
chains,  as  he  had  been  told  that  It  was 


not  safe  for  men  to  work  under  the  boUer 
unless  It  was  blocked.  There  was.  In  our 
Judgment,  ample  evidence  from  which  the 
Jury  might  properly  have  fotmd  that  appel- 
lant was  guilty  of  nej^ence,  and  the  In- 
BtrucUon  to  take  the  case  from  the  Jury 
was  properly  refused  by  the  court 

It  Is,  however,  said  that  If  there  Is  any 
liability.  It  Is  upon  the  Merchants'  Transfer 
Company.  That  company  had  a  contract 
1  with  appellant  to  move  the  boiler,  but  it 
had  nothing  to  do  with  the  removal  of  the 
brick  from  under  the  boiler.  That  part  ot 
the  work  belonged  to  appellant  and  it  was 
the  removal  of  the  brick  from  under  the 
boiler  under  the  order  of  ^pellan^s  foreman 
which  caused  the  death  of  Moren. 

The  appellant  so  far  as  appears,  has  had 
a  fair  trial.  The  record  is  free  from  sub- 
stantial error,  and  tlue  Judgment  of  the  ap- 
pellate court  will  be  afilrmed.  Judgment 
affirmed. 

(186  111.  577) 

BGGLEISTON  et  aL  v.  MORMSON  et  al.i 

(Supreme  Court  of  IlUnoIe.   April  17,  1900.) 

HORTGAQB  F0RBCL08URE— SOLICITOR'S  FB!B^- 
HARMLESS  BRROR— DECRBE  FOR  DBFXGIBN- 
CY— FINALITY  OF  DETERMINATION. 

1.  Where,  In  a  suit  to  foreclose  a  trust  deed 
^ven  to  secure  several  notes  held  by  different 
compIaiDBnta,  the  court  allows  a  solicitor's  fee 
to  complaioaDts  jointly,  iostead  of  apportioning 
it  among  them,  the  error.  If  any,  does  not  harm 
the  defendant. 

2.  Under  Bev.  8t  C  95,  |  16,  providing  that 
In  foreclosure  suits  a  d^dency  oeciee  may  be 
rendered  after  the  sale  and  the  ascertainment 
of  the  balance  due,  or  "conditionally  at  the 
time  of  decreeing  the  foreclosure,"  it  is  not  pre- 
mature for  the  court  on  grantliu;  the  decree  of 
foreclosure,  to  determine  the  liability  f»f  the 
several  defendants  for  any  defideucy  that  may 
arise,  and  direct  the  issuance  of  execution 
therefor  after  its  ascertainment,  although  it  is 
not  shown  that  there  is  likely  to  be  a  deficiency. 

3.  A  decree  of  foreclosnre  fixing  the  liabili^ 
of  the  defendants  for  any  deficiency  that  may 
arise  on  the  sale  of  the  property,  and  direct- 
ing that  execution  Issue  therefor,  is  not  final, 
so  as  to  be  apiiealabl*,  until  there  has  been  a 
judidal  determination  ot  tlw  amount  of  the 
defideucy  after  the  sale. 

Appeal  from  appellate  court  First  district 
Suit  by  Harriet  B.  Morrison  and  others 
against  Oharles  B.  Eggleston  and  others  to 
foreclose  a  trust  deed.  From  a  Judgment 
of  the  appellate  court  affirming  a  decree  in 
favor  of  complainants  (84  lU.  App.  625),  the 
def^dants  appeal.   Judgment  affirmed. 

N.  M.  Jones,  for  appellants.  Stniman  & 
Martyn,  for  appellees  Harriet  B.  Morrison, 
Anna  S.  B.  Chandler,  William  8.  Noyee,  Al- 
bert Noyes,  Lillian  E,  Smythe,  and  Frank  R. 
Chandler,  trustee.  Edgar  L.  Masters,  for 
appellee  Patrick  Lyons. 

OAKTWRIGHT.  C.  J.  Appellants  appeal- 
ed from  a  decree  of  the  superior  court  of 
Cook  county  for  the  foreclosure  of  a  mort- 
gage, and  directing  the  sale  of  the  mort- 
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gaged  ivemlses,  and  the  branch  appellate 
court  for  tbe  First  district  affirmed  the  de- 
cree. It  IB  here  complained  that  the  decree 
Is  a  Joint  one  for  the  gross  sum  of  94.101.88 
in  CaTor  of  six  different  persons  as  complain* 
ants,  holding  separate  notes  for  different 
amounts,  and  including  a  Joint  solicitor'^  fee 
of  fl75.  The  decree  finds  the  separate 
amoimt  due  each  complainant  on  his  note, 
and  orders  payment  to  the  complainants  of 
the  said  sums  due  ttiem,  respectlTely,  and, 
80  tar  as  the  debts  axe  concerned,  counsel 
are  In  error  In  their  construction  of  the  de- 
cree. There  was  a  solicitor's  fee  allowed  to 
the  complainants  Jointly;  but  whether  that 
was  right  or  wrong  Is  Immaterial,  because  It 
did  DO  harm  to  the  defendants.  The  fore- 
going are  presented  as  minor  propositions, 
and  tiie  principal  complaint  Is  that  tbe  court 
in  the  decree  found  that  Eggleston,  Bfallette 
ft  BrowneU  were  personally  liable  for  the 
indebtedness,  and  ordered  that,  In  case  of  sale 
of  said  premises  after  tiie  coming  In  and 
confirmEatlon  of  the  master's  report  of  sale, 
in  case  any  defl<d«ncy  Shonld  be  shown  In 
the  amount  complainants,  they  should 
be  respectlTely  entitled  to  execution  there- 
for against  said  defendants  and  one  Dawson, 
who  was  also  found  jrersonally  liable.  Said 
defendants  are  grantees  of  the  mortgaged 
premises  subsequent  to  the  execution  of  tbe 
mortgage,  and  tbe  bill  alleges  that  they  as- 
sumed and  agreed  to  pay  the  mortgage  in- 
debtedness. It  Is  urged  agahist  this  feature 
o£  the  decree  that  said  defendants  did  not 
become  personally  liable,  and  that  the  decree 
Is  premature.  The  finding  or  conclusion  of 
the  court  upon  that  subject  In  tbe  decree  is 
not  premature,  but  the  appeal  from  such 
finding  Is  premature,  because  tbe  decree  Is 
not  final  la  that  respect,  but  proTlslonal 
merely.  Section  16  of  chapter  06  of  the  Re- 
Tlsed  Statutes  proTldes  that  in  foreclosore 
suite  a  decree  may  be  rendered  fbr  any  bal- 
ance of  pioney  that  may  be  found  due  to  the 
complainant  over  and  above  the  proceeds  of 
tbe  sale,  and  execution  may  Issue  for  the 
collection  of  such  balance.  The  decree  may 
be  rendered  condltlottally  at  the  time  of  de* 
creelng  the  foreclosure,  or  It  may  be  render- 
ed aftOT  the  sale  and  the  ascertainment  of 
the  balance  due.  Originally,  a  mortgagee 
was  relegated  to  his  action  at  law  to  ob- 
toln  a  Judgment  tot  any  deficiency  that 
might  be  due  him  afto:  the  sale  of  Ae  moit- 
gaged  Itemises,  bat  this  statute  makes  pro- 
vision by  which  be  may,  In  the  same  pro- 
ceeding, obtain  a  deoee  in  rem  for  a  sale 
of  the  propertr,  and  a  decree  In  persMiam  1£ 
there  shoiUd  be  a  deficiency.  While  the  stet- 
uto  authorizes  the  decree  to  be  entered  con- 
ditionally at  the  time  of  decreeing  the  fore- 
closure Ite  only  effect  is  tiiat  of  a  finding 
that  the  complainant  Is  entitled  to  a  per. 
sonal  decree  for  any  balance  that  may  be 
due  after  the  application  of  tbe  proceeds  of 
the  sate.  An  appeal  will  not  lie  from  a  find- 
ing or  conclusion,  elflier  of  law  or  fact,  not 


accompanied  by  any  final  Judgment  or  de- 
cree, and  there  can  be  no  personal  decree 
until,  there  Is  a  Judicial  determination  of  Hie 
amount  due.  That  amount  can  only  be  as- 
certained after  the  sale,  and  such  a  decree 
as  this  Is  not  final  in  that  respect  Cotes  v. 
Bennett,  183  HI.  82,  55  N.  B.  661.  This  de- 
cree lacks  all  tbe  forms  of  a  personal  decree 
for  the  payment  of  money*  and  no  action 
could  be  brought  upon  It  Whether  any- 
^Ing,  ox  how  much,  will  ever  be  due  from 
the  defendante,  is  unknown.  It  has  oever 
been  JudlcIaUy  determined  that  there  Is,  or 
will  be,  any  balance  of  money  due  over  and 
above  tbe  proceeds  ot  the  sale.  Unless  a 
decree  should  be  roidered  against  the  de- 
fendants In  tbe  future,  they  will  be  entirely 
unaffected  by  the  interlocutory  finding  or 
conclusion  of  tbe  court  that  tbey  will  be  lia- 
ble for  a  deficiency  In  case  It  shall  exist 
The  observations  of  the  appellate  court  and 
their  opinion  on  the  subject  of  llabiltl7  for  a 
possible  deficiency  that  may  or  may  not  ex- 
ist, relate  to  an  IntO'locutory  finding,  and 
not  a  final  decree.  The  question  whetiier  a 
personal  decree  will  be  valid  In  case  there 
should  be  a  deficiency  and  such  a  decree 
should  be  entered  Is  a  mere  theoretical  on& 
If  a  personal  decree  should  ever  be  entered, 
it  may  not  be  for  such  an  amount  as  would 
authorise  the  review  of  It  In  this  court  So 
far  as  the  decree  was  final  between  the  par- 
ties, we  find  no  error  In  1^  and  the  Judg- 
mrait  of  tbe  appellate  court  affirming  it  In 
those  respecte  Is  affirmed.  Judgment  af- 
firmed. 

(ue  lu.  5»> 

SHERBURNE  v.  HYDE.1 
(Supreme  Court  of  lUinols.   April  17,  1900.) 

aARNISHMENT— SERVICE    ON  PARTN1ERSHIP— 
JUDOMBNT  AGAINST  ONE  OF  8BVBBAI< 
PARTNBRS— PRACTtCB  ACT. 
Under  Rev.  St  p.  776,  i  9,  prodding  that 
If  a  BummoDB  or  capias  is  served  on  one  or 
more,  but  not  on  all.  of  the  defendants,  pialn- 
tifC  may  have  judgment  on  tbe  defendants  serv- 
ed, and  at  any  time  afterwards  hare  a  som- 
mons,  in  the  nature  of  scire  facias,  against 
the  defendant  not  served  with  the  first  process, 
to  cause  him  to  appear  and  show  cause  why 
he  should  not  be  made  a  party  to  tbe  judgment, 
where  one  of  two  co-partners  ia  attached,  as 
garDishee,  for  a  debt  due  from  the  firm  to  tbe 
attachment  defendant,  plaintlfi  is  entitled  to 
judgment  against  such  partner,  and  to  have  a 
BummoDs  in  tbe  nature  of  a  scire  facias  issued 
against  the  other  partner. 
Cartwright  C.  J.,  and  Boggs,  7.,  Assenting. 

Appeal  from  appellate  court  First  district 
Action  by  H.  A.  Sherburne  against  the 
Casey-Grimshaw  Marble  Company,  by  at- 
tachment In  which  Frank  D.  Hyde,  a  part- 
ner with  William  Grace,  under  the  firm 
name  of  Grace  &  Hyde,  was  attached  as 
garnishee,  for  an  indebtedness  due  from  the 
firm  of  Grace  &  Hyde.  A  Judgment  against 
the  garnishees  was  reversed  In  the  appellate 
court  (82  III.  App.  83),  and  plaintiff  appeals. 
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Judgment  of  appellate  court  reversed,  and  ot  ■ 
mperlor  court  affirlued.  Reversed. 

E.  A.  Sherborne  (Joseph  W.  Moses  and  WIl- 
llam  Cattnm  Blgby,  of  coniuel),  tor  appel- 
lant.  F.  y/.  Becker,  tor  appellee. 

CARTER,  J.  The  appellant.  Sherburne, 
broagbt  attachment  in  the  superior  court  ot 
Cooh  county  against  tiie  Casey-Orimsli&w 
Uartde  Gominny,  a  nonresident  corporation, 
upon  certain  piromfssory  notes  and  an  open 
account  which  he  held  against  that  company, 
and  In  the  attachment  writ  named  William 
Grace  and  Frank  D.  Hyde,  as  partners  un- 
der the  firm  name  and  style  of  Grace  & 
Hyde,  an  garnishees.  The  writ  was  served 
on  Hyde,  and  returned,  "Not  found,"  as  to 
Grace.  The  defendant  to  the  attachment  not 
appearing,  after  statutory  notice  judgment 
by  default  was  entered  against  it.  Hyde  an- 
swered the  interrogatories  to  Grace  &  Hyde, 
that  his  said  firm  was  indebted  to  the  marble 
company  upwards  of  $1,000,  but  that  he  was 
informed  and  believed  that  at  the  time  of 
the  service  of  the  writ  said  Indebtedness  bad 
been  assigned  to  August  R.  Meyer.  Meyer 
appeared  and  filed  his  Interplea,  to  which 
the  court  sustained  a  demurrer,  and  render- 
ed Judgment  against  Grace  &  Hyde,  gar- 
nishees, on  Hyde's  answer.  This  judgment 
was  reversed  by  the  appellate  court  because 
Grace  had  not  been  served,  and  the  cause 
was  remanded.  Grace  v.  Marble  Co.,  62  111. 
App.  The  cause  having  been  redocket- 
ed,  the  superior  court  rendered  judgment 
against  Hyde  alone,  as  garnishee.  On 
Hyde's  appeal  this  judgment  was  reversed 
by  the  appellate  court,  without  remanding 
the  cause.  The  judgment  being  less  than 
91,000,  a  certificate  of  importance  was  grant- 
ed, and  the  cause  In  before  ns  on  Sherburne's 
appeal. 

The  question  presented  for  decision  is 
whether  or  not  It  was  error  to  render  judg- 
ment against  Hyde  alone  for  the  partnership 
debt  of  Grace  &  Hyde.  Had  Grace  appear- 
ed to  the  action,  or  been  served  with  process, 
It  Is  settled  law  that  the  judgment  must 
have  been  against  both  or  neither.  Klm- 
mel  V.  Sbultz,  1  111.  168;  Russell  v.  Hogan, 
2  111.  552;  Hoxey  v.  County  of  Macoupin,  3 
111.  30;  Felsenthal  v.  Durand,  86  III.  230; 
Byers  v.  First  Nat.  Bank,  85  111.  423.  But 
as  Grace  did  not  appear,  and,  though  within 
the  jurisdiction  and  named  In  the  writ,  was 
not  served.  It  Is  contended  by  appellant  that 
It  was  proper  practice  to  take  judgment 
against  Hyde  alone,  and  hare  a  summons  in 
the  nature  of  a  scire  facias  Issued  against 
Grace  to  cause  him  to  appear  In  said  court 
and  show  cause  why  he  should  not  be  made 
a  party  to  the 'judgment,  as  provided  In  sec- 
tion 9  of  the  practice  act  (Rev.  St.  p.  776), 
whloh  reads:  "Zf  a  summons  or  capias  Is 
served  on  one  or  more,  but  not  on  lUl  of  the 
defendants,  the  plaintiff  may  proceed  to  trial 
and  Judgment  against  the  defendant  or  de- 
fwi4anta  on  whom  the  process  Is  served,  and 


the  plaintiff  may,  at  any  time  afterwards, 
have  a  summons.  In  the  nature  of  scire  facias, 
against  the  defendant  not  served  wltd  the 
first  process,  to  cause  blm  to  appear  in  said 
court,  and  show  cause  why  he  should  not 
be  made  a  party  to  such  Judgment;  and  upon 
such  defendant  being  duly  served  with  such 
process,  the  court  lEdiaU  hear  and  determine 
the  matter  In  the  same  manner  as  if  such 
defendant  had  been  originally  summoned  or 
brought  Into  court,  and  such  defendant  shall 
also  be  allowed  the  benefit  of  any  payment 
or  satisfaction  which  ma/  have  been  made 
on  the  judgment  before  recovered,  and  the 
judgment  of  the  court  against  such  defend- 
ant shall  be  that  the  plaintiff  recover  against 
such  defendant,  together  with  the-defendant 
in  the  former  judgment,  the  amount  of  this 
debt  or  damages,  as  the  case  may  be."  Ap- 
pellee contends,  on  the  other  hand,  that  that 
section  applies  only  to  obligations  which  are 
joint  and  several,  where  suit  might  be 
brought  against  one  only,  and  not  to  obliga- 
tions of  a  co-partnership,  and  cites  Sandusky 
V.  aidwell,  173  lU.  493,  50  N.  B.  1008,  where. 
In  the  language  used  by  the  court  In  the 
opinion,  it  was,  in  substance,  so  said.  Upon 
further  consideration  of  the  case  at  bar  upon 
rehearing,  we  have  reached  the  conclusion 
that  said  section  of  the  practice  act  does  ap- 
ply to  partnership  contracts  and  obligations, 
as  well  as  to  other  joint,  or  joint  and  several, 
contracts  and  obligations,  and  that  what  was 
said  to  the  contrary  in  the  case  cited  should 
be  so  far  quaUfled.  But,  as  we  there  held, 
section  3  of  diapter  76  of  the  Revised  Stat- 
utes, declaring  "all  joint  obligations  and 
covenants  shall  be  taken  and  held  to  be  joint 
and  several  obligations  and  covenants,"  haa 
no  reference  to  contracts  of  a  co-partnership. 
Ooates  V.  Preston.  106  lU.  470.  In  other 
states,  by  statute,  suits  may  t>e  brought 
against  one  of  several  partners  on  a  part- 
nership contract.  But  not  so  In  this  state. 
Here  all  ostensible  members  of  the  co-part- 
nership must  be  joined.  Page  v.  Brant,  18 
lU.  87.  They  are  de<^red  against  as  part- 
ners, and  the  statute  confers  no  authority 
to  sue  and  declare  against  one  only,  as  In 
case  of  other  joint  debtors.  But  it  does  not 
follow  that  section  &  of  the  practice  act, 
above  quoted,  does  not  apply  to  suits  against 
appellants,  who  are  partners.  It  does  not 
follow,  because  the  plaintiff  cannot  elect  to 
sue  one,  only,  of  several  partners  who  are 
jointly  liable,  but  must  sue  all,  that  judg- 
ment may  not  be  rendered,  as  this  section 
provides,  against  one,  or  more  than  one,  who 
are  served,  and  the  prescribed  steps  then 
taken  to  bring  In  and  make  the  remalnlng- 
members  of  the  firm  parties  to  the  judgment. 
A  plaintiff  cannot  In  ahy  case  bring  bts  ac- 
tion agatnst  more  than  one  and  lesls  thaa 
all  of  his  joint  debt^ors;  but  under  this  stat- 
ute he  may  sue  AH,  whether  partner^  or  not, 
and  take  judgment  against  so  many  as  are 
served  or  who  appear,  and  the  rest  may  be 
made  parties  to  the  judgment  ^;  suihmons  In 
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the  nature  of  scire  facias.  But.  whether 
they  are  so  made  parties  to  the  Judgmeot  or 
aot,  the  Judgment  Is  valid,  because  the  stat- 
ute authorizes  It  So  It  Is  seen  that  the  pow- 
er of  the  court  to  render  Judgment  against 
one  or  more  Joint  dehtors,  whore  all  are 
sued,  and  thus  to  produce  a  severance  If  It 
becomes  necessary,  do^s  not  depend  on  the 
right  of  the  plaintiff  to  elect  to  produce  such 
severance  himself,  by  brlnglog  his  suit 
against  a  part  only.  The  reasons,  therefore, 
for  holding  that  It  could  not  have  been  the 
Intention  of  the  legislature,  by  section  3,  to 
declare  partnership  liabilities  to  be  Joint  and 
several,  would  not  be  sufficient  to  authorize 
the  conclusion  that  section  8  was  not  In- 
tended to  apply  to  defendants  sued  as  part- 
ners, and  the  section  Itself  contains  nothing 
excluding  sncb  defendants  from  Its  opera- 
tion. "At  the  common  law,  where  several 
defendants  were  sued  upon  a  Joint  contract, 
the  plaintiff  was  not  entitled  to  Judgment 
against  any  of  them  until  all  were  served 
with  process,  or  until  those  not  served  were 
prosecuted  to  outlawry.  •  •  •  But,  to 
remedy  the  Inconveniences  of  the  common- 
law  practice,*'  the  statute  "has  provided  that 
a  return  of  non  est  inventus  as  to  a  part  of 
the  defendants  shall  authorize  the  plalntlfT 
to  proceed  to  trial  and  Judgment  against 
those  upon  whom  service  has  been  bad,  and 
authorizes  the  Issuing  of  a  summons  In  the 
nature  of  a  scire  facias,  to  make  the  defend- 
ants not  served  parties  to  the  Judgment" 
Evans  V.  Olll,  25  III.  100:  Davidson  v.  Bond, 
12  111.  84.  In  Felsenthftl  v.  Durand,  86  111. 
230,  which  was  a  antt  agnlnst  several  defend- 
ants as  partners,  It  was  said,  "By  statute. 
Judgment  may  be  taken  against  a  part  of  the 
defendants  who  alone  have  been  served  with 
process,"  and  we  are  of  the  opinion  It  should 
be  so  held;  otherwise,  we  would  be  com- 
pelled to  hold,  without  sufficient  warant 
that  It  was  the  intention  of  the  legislature 
to  exclude  all  defendants  sued  as  partners 
from  the  operation  of  the  statute,  and  as  to 
them  only  to  retain  tbe  common*law  practice 
of  outlawry. 

But  the  point  Is  made  that  the  case  at  bar 
was  in  attachment  and  that  Grace  and 
Hyde  were  named  as  garnisheea,  and  that 
the  proceedings  against  them  are  controlled 
by  tbe  fltatutea  relating  to  attachments  and 
garnishments,  and  not  bj  the  practice  act; 
and  Pack,  Woods  &  Co.  t.  American  Tmat 
&  Bavlnga  Bank,  172  111.  182,  00  N.  B.  826, 
18  dted  to  support  the  contentloii  that  no 
second  writ  can  Issue  against  Oraceu  It  was 
held  In  that  case  that  fbe  statnte  does  not 
provide  tar  the  iBsnlng  <tf  an  alias  writ  of 
attachment,  and  It  ia  urged  here  that  another, 
writ,  If  iBsved  and  served  vpon  Qrace.  would 
necessarily  be  anotber  sarnlstaee  process 
based  upon  the  attachment,  and  would,  up- 
on the  aotfaotttr  of  tbe  case  cited,  be  unan^ 
tboriied.  But  would  a  summons  In  the  na^ 
twe  of  a  sdre  facias,  If  Issued  In  this  case 
under  tbe  statuts^  be  an  alias  writ?  We 


think  not  In  the  sense  tbe  term  is  employed. 
Section  8  provides  for  an  alias  common-law 
writ  But  while  the  scire  facias  authorized 
by  section  8  would  be  another  summons,  yet 
it  is  one  of  a  special  character,  which  the 
^statute  authorizes  only  where  a  part  bot  not 
all,  of  tbe  defendants  have  been  served,  and 
Judgment  has  been  rendered  against  those 
served,  and  which  commands  tbe  defendants 
not  served  by  the  first  writ  to  appear  and 
show  cause  why  they  should  not  be  made 
parties  to  tbe  Judgment  rendered  against 
their  co-defendants.  Clearly,  it  does  not 
come  within  tbe  term  "an  alias  writ"  True, 
neither  the  attachment  nor  the  garnishment 
act  authorizes  such  a  writ  yet  section  28  of 
the  former  provides  that  **the  practice  and 
pleadings  In  attachment  suits,  except  as 
otherwise  provided  in  this  act  shall  con- 
form, as  near  as  may  be,  to  the  practice  and 
pleadings  in  other  suits  at  law."  And,  while 
this  section  and  tbe  practice  act  do  not  au- 
thorize an  alias  attachment  writ  they  do 
authorize  a  summons  In  the  nature  of  a  scire 
facias  to  make  a  defendant  coming  within 
their  provisions,  as  Grace  does  in  this  case, 
a  party  to  the  Judgment  against  bis  co-de- 
fendant There  is  nothing  In  Kirk  v.  Elmer 
Dearth  Agency,  171  IIL  207,  49  N.  B.  413, 
cited  by  counsel,  which  holds  to  the  con- 
trary. If,  as  there  held,  the  attachment  act 
had  made  different  provisions  affecting  the 
practice  in  question,  it  would  control;  but 
as  it  has  not  the  practice  act  controls.  The 
Judgment  of  the  appellate  court  la  reversed, 
and  tbe  Judgment  of  tbe  superior  court  Is 
affirmed.  Jndgmoit  reversed. 

CABXWBIGHT,  a  J.,  and  BOGGS,  J..  dl» 
sent. 

(US  m.  on 

PBOPLS  V.  QBA  et  aL 
(Supreme  Court  of  tlliuols.   Jane  21.  1800.) 

SCHOOL  DIRECTORS— IRRBQULAR  EXPBNDI- 
TURKS— LOSS  TO  DISTRICT. 

Thouffh  school  directors  contract  and  pay  for 
a  well  witJbout  any  action  being  tnkeo  at  a  meet- 
in  ir,  in  violation  of  School  Law  (Hurd's  Rev.  St 
1697)  I  139,  providinfT  that  no  ofDclal  business 
shall  be  transacted  by  the  board  except  at  a  meet- 
ing, no  loss  is  sustained  by  tbe  iCboM  fund,  so  as 
to  make  the  directors  Hable  under  section  289; 
the  contract  being  one  they  were  anthorlaed  to 
make  at  a  meeting,  and  the  well  being  neceasarr, 
and  the  cost  reasonable. 

Appeal  from  appellate  court.  Third  district 
Action  by  tbe  people  against  John  Rea  and 
another.  From  the  Judgment  of  the  appel- 
late court  reversing  a  Judgment  against  de- 
fendants (84  UL  App.  60^  plaintiff  appeals. 
Affirmed* 

LnuBMHi  *  McMahan,  D.  Mack  ft  Son,  and 
W*  D.  aibbard.  for  tbe  Peivle.  SeofieU. 
(yHarra  A  Bcofldd  and-  Barj  Bim.  A  Me- 
Crwj.  for  anwUMt. 

OARTEB,  J.  A  Jttdgmuit  mm  randoed 
against  the  appeDcei  baton  a  Jnatka  U  Os 
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peace  of  Hancock  county  for  $16.70  for 
moneys  which  It  Is  claimed  appellees,  as  di- 
rectors of  school  district  No.  3,  township  6 
N..  range  7  W.,  In  said  county.  Illegally  paid 
oat  of  the  school  fnnds  of  said  district  for 
the  digging  and  walling  op  of  a  w^  on  the 
school  grounds  for  the  use  (tf  the  schooL  At 
the  conclusion  of  the  evidence  on  the  trial 
In  the  circuit  court,  where  the  case  was  taken 
on  appeal,  the  Judge  Instructed  the  Jury  to 
And  the  issues  for  the  plaintlfts,  and  to  fix 
the  damages  at  $15.70.  The  jury  returned 
their  verdict  as  directed,  and  Judgment  was 
entered  accordingly.  On  appeal  the  appel- 
late court  reversed  the  judgment  without  re- 
manding the  cause,  and,  having  granted  a 
certificate  of  Importance,  the  pec^le  took  this 
an>eBl  to  this  court 

Vba  appellees  and  W.  T.  Whltcomb  were 
the  sdiool  directors,  and  the  evidence  shows 
that  Hie  wen  was  dug  and  walled  by  the 
direction  of  appellees,  aa  two  ot  the  direct- 
ors; tor  the  amount  mentioned,  wlthoot  the 
order  of  the  board  -of  directors  entered  at 
any  general  or  special  meeting,  and  without 
any  action  respecting  the  matter  having  been 
taken  by  the  directors  as  a  body  at  any 
meeting.  The  money  was  paid  oat  of  the 
moneys  of  ttie  district  apon  the  mUer  dgned 
by  appellees,  one  as  president  and  the  other 
as  director,  and  the  snit  was  brought  on  be* 
half  of  the  district  to  recover  tba  amoir 
from  them,  tt  was  proved,  and  not  contro- 
verted, that  the  vrell  was  necessary  for  water 
■iqiply  to  1^  school,  and  that  the  amount 
paid  wu  reasonable,  and  tbe  appellate  court 
made  a  special  finding  of  facts  to  that  effect, 
and  also  found  that  the  cost  of  the  well  was 
a  proper  charge  nptHi  the  funds  of  tiie  dis- 
trict and  that  the  district  sustained  no  toss 
by  reason  of  ttie  acts  of  appelleea  or  of  their 
fiiilnre  to  comply  with  the  statute. 

ThesecUona  of  the  sehotd  law  under  which 
it  la  claimed  the  appellees  are  liable  are  as 
followa  CBmcd's  Bev.  St  1887): 

"Sec.  187.  The  clerk  of  such  board  ot  di- 
rectors shall  keep  a  record  of  all  the  official 
acts  of  the  board,  la  a  well  boond  book  pro- 
vided for  that  porpose,  which  record  Aall  be 
signed  by  tbe  president  and  cIsA. 

"Sec.  188.  Tbe  board  of  dlrectws  shall 
hold  regular  meetings  at  sacfa  times  as  they 
maj  designate;  and  they  may  hold  special 
meetings  as  occasion  may  require,  at  the  call 
of  tiie  proddent  or  any  two  members. 

*'Bec.  188.  No  official  business  shall  be 
transacted  by  the  board  enept  at  a  regular 
or  special  meeting." 

"Sec.  285.  Oonnty  superintendents,  trustees 
of  schools,  directors  and  township  treasorerSt 
or  either  of  them,  or  any  other  officer  hav- 
ing charge  of  school  fmids  or  proper^,  shall. 
be  pecunlarify  responrible  fw  aU  losses  sus- 
tained by  any  county,  township  or  school 
fond,  by  reason  of  any  failure  on  his  or  their 
part  to  perform  the  duties  required  of  bim  or 
them  by  the  provisions  of  this  act;  or  by 
any  rule  or  regulation  authorized  to  be  made 


by  the  provisions  of  this  act:  and  each  and 
every  one  of  the  officers  aforesaid  shall  be 
liable  for  any  sudi  lorn  mstained.  as  afwe- 
said,  and  the  amount  of  such  loss  may  be  re- 
covered  in  a  civil  action  brought  In  any  court 
having  jurisdiction  thereof,  at  the  salt  of 
the  state  of  Illinois,  for  tbe  use  of  the  county, 
township  or  fund  Injured;  the  amount  of  the 
judgment  obtained  In  such  suit  shall,  when 
collected,  be  paid  to  the  proper  c^cw  for 
the  benefit  of  said  county,  township  or  fund 
Injured." 

The  question  Ib  thus  presented  as  a  matter 
ot  law,  under  the  peremptory  Instmctlon  giv- 
en to  the  jury,  whether,  under  tbe  facts  as 
settled,  the  school  fund  of  tbe  district  sustabi- 
ed  any  loss,  within  the  meaning  of  the  statute, 
by  reason  of  the  ftUlnre  of  appellees,  aa  such 
school  directors,  to  comply  with  Its  provisions 
in  the  manner  of  procuring  a  necessary  work 
to  be  done  fOr  tbe  district  at  a  cost  which  was 
reasonabl&  It  Is  contended  on  beh^  of  the 
district  that  the  directors  had  no  power  to 
have  this  work  done,  and -to  pay  for  it  out 
of  tbe  funds  et  the  district  without  proceed- 
ing taken  In  the  manner  -provided  by  the 
statute;  and  that,  the  two  directors  having 
proceeded  Illegally,  the  district  was  not  liable 
to  pay  for  the  work,  and  that  so  mudi  of  Its 
moneys  as  were  paid  out  for  tiie  same  were 
lost  to  the  district  It  Is  undoubtedly  true 
that  these  two  directors,  proceeding  as  they 
did.  had  no  power  to  bind  the  district  by  any 
contract  they  might  make.  The  statute 
presaly  provides  that  no  official  business  shall 
be  transacted  by  the  board  of  directors  ex- 
cept at  a  regular  or  q^edti  meeting,  and  It 
necessarily  follovm  that  the  contract  which 
they  made  could  not  have  been  enforce  by 
any  one.  Neither  the  district  nor  the  con- 
tractor was  bound  by  It  StiU  It  was  not  ultra 
vires  the  corporation.  The  directors  of  the 
district  not  only  had  the  powe^,  but  It  was 
their  duty,  to  provide  a  proper  water  supply 
for  tiie  school,  and  sufficient  of  the  funds  of 
the  district  might  have  been  lawfully  ai^lled 
for  the  purpose.  Such  ecqijAy  of  water  was 
procured,  and  a  reascmaUe  and  necessary 
amount  of  such  funds  was  expended  to  pro- 
cure it  end  the  Illegallly  in  the  transaction 
was  In  the  methods  pnrsued,  and  ttot  in  the 
subject-matter  of  the  contract.  There  cer- 
tainly was  a  failure  on  the  part  of  these  di- 
rectors to  comply  with  the  statute;  but  even 
if  It  were  held  that  they  were  liable  to  re- 
moval from  office  under  section  33  of  article 
5  of  the  school  act  It  would  not  follow  that 
they  are  liable  In  this  action  under  the  sec- 
tions of  tbe  statute  above  set  out  In  order 
to  render  them  so  liable,  their  failure  to 
comply  with  the  statute  must  have  resulted 
in  a  loss  to  the  sdiool  fund,  as  provided  In 
paragraph  286.  But  can  It  be  correctly  said 
that  there  was  a  loss  to  the  fund  when  only 
a  reasonable  amount  of  flie  fund  was  paid  for 
a  well  which  was  necessary,  and  which,  con- 
sequentiy,  It  was  the  duty  of  the  directors 
to  provide?  It  is  the  loss  to  tJie  district  re- 
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Aultin;  from  their  violation  of  the  statnte  for 
which  they  are  to  be  heia  pecuniarily  respon- 
sible, and  not  stmply  the  Infraction  of  the 
statute  In  matters  of  procedure  without  loas 
to  the  district  The  statute,  so  far  as  it  iB 
penal,  must,  like  all  such  statutes,  be  strictly 
construed,  and  should  not  be  extended  to  cases 
not  clearly  within  Its  provtslons. 

Connsel  for  appellants  cite  cases  involving 
contracts  made  by  school  directors  for  the 
hiring  of  teachers  who  had  not  procured  the 
necessary  certificates  of  qualification,  and  in- 
sist that  the  case  at  bar  must  be  governed  by 
the  same  principles.  We  see  a  marked  dis- 
tinction. By  the  express  provisions  of  the 
statute  the  directors  are  forbidden  to  pay  any 
public  money  to  a  teacher  who  does  not  hold 
the  necessary  certificate,  and  any  moneys  so 
expended  would,  by  the  plain  meaning  of  the 
statute,  be  loet  to  the  school  fund,  for  the  rea- 
son that  such  fund  could  not  be  used  for  such 
a  purpose.  But  In  the  case  at  bar  the  contract 
was  one  that  might  have  been  ratified  by  the 
directors  proceeding  as  required  by  the  stat- 
nte. If  it  had  been  ratified,  no  one  would 
claim  that  the  amount  expended  would  have 
been  lost  to  the  district  It  Is  said,  however, 
that  whether  the  well  was  necessary  or  not 
was  a  question  to  be  decided  by  the  directors 
at  a  regular  or  special  meeting,  where  each 
had  the  right  to  be  heard,  and  where  the 
question,  after  proper  consideration,  would 
be  decided  by  a  majority,  and  that  the  defend- 
ants cannot  proceed  Illegally,  and  then  shield 
themselves  from  liability  by  proving  that  the 
work  was  necessary,  and  the  cost  reasonable. 
This  contention  Is  more  plausible  than  sound, 
for,  while  It  was  the  duty  of  the  directors  to 
determine  whether  or  not  such  a  well  was 
necessary,  their  decision  In  the  premises 
would  not  conclude  the  courts  where  it  la 
shown  that  the  necessity  In  fact  existed.  The 
fact  that  it  was  necessary,  and  the  cost  rea- 
sonable, is  established  In  tbis  case,  and  the 
finding  Is  conclusive  upon  this  court.  Such 
fact  could  not,  of  course,  shield  appellees  from 
any  liability  which  the  statute  has  fixed  for 
the  violation  of  its  provisions,  but  it  Is  Im- 
portant In  determining  whether  or  not  the 
particular  liability  sued  for— that  is,  the  al- 
leged loss  to  the  district— has  any  existence, 
or  arose  from  the  Illegal  action  of  the  defend- 
ants. While  such  ofllcers  should  be  held  to 
a  careful  compliance  with  the  laws,  there 
must,  under  the  provisions  of  the  statute  In 
question,  be  a  loss  before  there  can  be  a  re- 
covery against  them.  The  judgment  of  the 
appellate  court  must  be  affirmed.  Judgment 
affirmed. 


<18C  lU.  331> 

SOHOOL  DIRDGTORS  DIST.  NO.  7  v. 
PBOPLB  ex  rel.  HEBINBEICHS. 
<Sapreue  Court  at  IlQndB.   JTnne  21,  1900.) 

SOHOOL  DIRB0TOR8— BSTABXilSHINO  FRBB 

SCHOOL. 

Directors  of  a  school  district  are  not  dis- 
"harged  from  their  duty  ot  establishing  and 


maintaining  a  free  school  In  the  district  because 
the  proposition  to  build' k  school  house  tailed  to 
carry. 

Appeal  from  circuit  cotirt,  Ford  county; 
John  H.  Moffett,  Judge. 

Mandamus,  on  the  relation  of  Henry  Heln- 
relchs,  against  the  school  directors  of  dis- 
trict No.  7.  A  peremptory  writ  was  awarded, 
and  defendants  appeal.  Affirmed. 

Tipton  &  Tipton,  S.  P.  Bady,  and  Cloud  ft 
Moffett  for  appellants.  Schneider  &  Schnei- 
der and  A.  L.  Phillips,  for  appellee. 

CARTEE,  J.  The  court  below  overruled 
appellants'  demurrer  to  the  relator's  petition, 
and,  appellants  refusing  to  plead  further,  en- 
tered final  Judgment  awarding  a  peremptory 
writ  of  mandamus,  commanding  the  appel- 
lants, as  school  directors  of  district  No.  7, 
township  21,  range  7,  in  said  county  of  Ford, 
to  take  the  necessary  legal  steps  at  once  to 
establish  a  free  school  in  said  district  out  of 
moneys  In  the  hands  ol^  the  treasurer  to  the 
credit  of  said  district  and  to  maintain  the 
same  during  the  school  year  as  long  as  such 
funds  will  permit  and  to  that  end  to  procure 
any  suitable  room  or  building  in  the  district; 
and  If  no  other  room  or  building  more  suitable 
can  be  procured  than  the  room  offered  by 
relator,  Henry  Heinrelcbs,  that  they  accept 
equip,  and  use  the  same  for  such  school  ac- 
cording to  bis  (said  Helnrelchs')  offer  men- 
tioned In  the  bill,  without  rent  or  charge,  If 
they  elect  not  to  allow  any  rental  therefor; 
that  they  employ  a  competent,  teacher,  to  be 
paid  out  of  such  fund,  to  teach  said  school; 
that  as  soon  as  the  law  will  permit  they  pro- 
ceed to  take  proper  steps  to  secure  a  levy  and 
extension  of  taxes  upon  the  taxable  property 
in  the  district  to  maintain  a  school  in  the  dis- 
trict for  at  least  110  days  of  the  ensuing 
school  year.  The  appellants,  who  are  the 
school  directors  commanded  by  the  said  judg- 
ment of  the  court  below  to  perform  the  duties, 
as  such  directors,  enjoined  upon  them  by  the 
statute,  have  appealed,  and  assigned  for  error 
that  the  petition  was  not  sufficient  in  law.  and 
that  the  demurrer  should  have  been  sustained. 

We  are  of  the  opinion  that  the  petition  is 
sufficient  in  its  averments  to  show  a  clear 
right  to  the  writ  an<3  that  the  court  below 
decided  correctly  In  overruling  the  various 
technical  objections  urged  by  appellants  in 
support  of  their  demurrer.  It  seems  to  hare 
been  supposed  by  them  that  because  tbe 
proposition  to  build  a  school  house  failed  to 
carry,  they  were  excused  from  the  duty  of  es- 
tablishing any  school  In  the  district  In  tills 
they  were  mistaken.  The  i>etltion  shows  that 
this  district  was  formed  and  the  directors 
elected  in  June,  1898;  tliat  they  organized  b; 
electing  one  of  their  number  president  mi 
another  secretary  or  clerk  of  the  board,  but 
that  notwithstanding  there  was  sufflcient 
money  in  the  treasury  for  the  purpose,  and 
that  they  have  been  requested  by  the  relator 
and  others,  who  are  taxpayers  and  legal 
voters  of  the  district  to  establish  a  acbool  In 
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the  district  and  to  proTlde  a  suitable 'rkud 
and  employ  a  competent  teacbar  therefor, 
they  bare  neglected  and  refnsed  to  do  so. 
The  petition  shows  that  sufficient  children  of 
proper  school  age  reside  In  the  district  for 
such  a  school,  and  that  by  the  neglect  and 
omission  of  duty  by  the  directors  tbey  are 
denied  school  privileges;  that  no  school  tax 
has  been  levied  since  the  district  was  created; 
that  the  relator,  Hetnretcbs,  built  a  sufficient 
and  «DltabIe  room  for  a  school  room  near 
the  center  of  the  district,  and  easy  of  access 
from  all  parts  of  the  district,  and  tendered  tbe 
aame  to  the  directors  for  a  school  room,  -with 
«r  without  the  payment  of  rent,  at  the  option 
<if  the  directors,  but  that  they  refused  to  ac- 
cept the  same,  although  they  acknowledged 
its  sulthblllty.  Tbe  petition  shows  that  one- 
half  of  the  lands  In  the  district  are  owned  by 
one  man;  that  the  election  upon  the  propo- 
8ltk»i  to  build  a  school  house  was  held  at  his 
house,  and  that  he  had  previously  given  notice 
to  some  of  tbe  legal  voters  not  to  trespass  on 
his  lands,  and  that  as  a  result  such  voters  re- 
mained away  from  the  polls,  and  that  In  this 
and  other  Improper  ways  he  had  caused  tbe 
defeat  of  the  proposition  to  build.  But,  what- 
ever may  have  been  tbe  cause  of  the  refusal 
•of  tbe  legal  voters  to  sanction  the  proposition 
to  build  a  school  house,  the  directors  were 
not  discharged  from  their  duty  to  establleAi  and 
maintain  a  school  in  tbe  district.  They  have 
-power  to  obtain,  by  lease,  a  suitable  room  or 
Tooms  for  the  purpose  -without  submitting  that 
<lTie8tion  to  tbe  electors,  and  the  petition 
;showB  that  they  can  obtain  such  a  room  at 
amall  cost,  and  even  without  any  charge 
whatever.  We  deem  It  unneceseary  to  follow 
-counsel  In  their  argument  In  support  of  their 
special  grounds  of  demurrer.  We  regard  the 
petition  as  sufficiently  certain  and  specific, 
and  as  showing  a  clear  case  of  neglect  and 
disregard  of  offldal  duty  by  these  directors. 
The  Judgment  of  the  court  below  is  right,  and 
It  win  be  affirmed.  Judgment  affirmed. 
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PARLOW  V.  TOWN  OF  CAMP  POINT. 

(Supreme  Coort  of  Illinois.    June  21,  1900.) 

OBSTRUCTING  HIGHWAY  —  VARIANCE  —  OB- 
JECTION ON  APPBAL-HEARSAY 
— INSTRUCTIONS, 

1.  An  instruction  to  find  a  road  by  prescription, 
if  the  jury  find  a  certain  thing  which  there  Is  do 
-evidence  to  prove,  is  erroneous. 

2.  AdminnOQ  of  hearsay  evidence  that  defend- 
ant, in  rebuilding  bis  fence,  had  moved  it  into 
the  road,  as  to  wilch  there  was  a  direct  conflict 
in  the  evidence,  is  prejudicial. 

3.  Where  the  notice  served  on  defendant  re- 
nted that  there  was  an  obstruction  in  the  road, 
-coDsisting  of  a  fence  ranning  the  whole  length 
of  his  quarter  sectioD,  and  required  him  to  re- 
move the  whole  fence,  and  tlK  complaint  served 
on  him  charged  that  ue  obstmction  consisted  of 
the  whole  fence,  plalntUf  must  pMve  the  obstruc- 
tion as  alleged, 

4.  The  question  of  variance  between  the  notice 
and  the  complaint,  which  diar^ed  defendant  with 
■^bstmcting  a  road  wltti  the  whole  fence  moning 
■the  length  of  his  quarter  section,  and  tbe  evi- 
•denee^  may  be  raised  for  the  first  time  on  ap- 


peal; plaintiff  baring  attem'pted  to  prore  that 
the.  whole  fence  was  an  obstrnetiMi,  and  it  being 
<Hil7  in  the  instmctioDB  that  the  juzy  were  au- 
thorised to  find  defendant  guilty  if  any  part  of 
the  fence  was  within  the  road. 

Appeal  from  circuit  court,  Adams  county; 
John  C.  Broady.  Judge. 

Suit  by  tbe  town  of  Camp  Point  against 
Samuel  Farlow.  Judgment  foe  {daintlCE.  De- 
fendant appeals.  Beversed. 

'  C.  A.  Babcock  and  HamUtoa  &  Woods,  Ux 
ai^Uant  OoverC  A-  Pape,  tac  appellee. 

OABTWHIGHT,  J.  TbSa  salt  was  b^^on 
by  aKwllee  against  appellant  before  a  Jqstlce 
of  the  peace  by  filing  a  complaint  of  the  ccan- 
mlssioners  of  highways  of  tbe  town  of  Camp 
F<^t,  chaining  appellant  wit3i  obstmctlqg  & 
highway  of  said  towu,'and  falling  to  remove 
the  obstmction  after  he  bad  been  ordered  by 
said  commissioners  to  remore  tbe  same.  Aft- 
er a  change  of  venne  to  another  Justice  of 
the  peace  tiiere  was  a  trial  by  jury,  and  ap- 
pellant was  found  gnllly,  and  Judgment  was 
rendered  against  blm.  On  appeal  to  tbe  cir- 
cuit coort  there  was  a  verdict  of  guilty,  and 
Judgment  was  again  rendered  against  blm  for 
f  %  and  costs. 

The  defendant  owns  tbe  N,  B.  )4  of  secticu 
27,  In  the  town  of  Camp  Poin^  and  a  public 
highway  half  a  mile  long  runs  north  and 
south  between  said  quarter  ond'tlie  N.  W.  ^ 
The  dispute  Is  as  to  tbe  width  of  that  road. 
On  July  1,  1807,  notice  was  serred  upon  de- 
fendant reciting  that  there  was  an  obstrac- 
tloix  In  said  road  ''consisting  of  a  fence  run- 
nlng  the  whole  length  of  said  quarter  nortb 
and  south,  and  about  seven  or  ^tat  feet  east 
of  tbe  west  line  of  siUd  quarter,"  and  notify- 
ing him  that  unless  be  should  remove  the 
same  within  90  days  fnun  ibe  senrlce  of  Qie 
notice  the  c<Hnml8s]onerB  would  proceed 
against  blm  for  the  obstmction  ot  a  public 
highway.  The  complaint  filed  contained  five 
par^aphs,  in  each  of  which  tbe  alleged  ob- 
struction was  described  as  '"a  fence  running 
the  whole  length  of  said  quarter  north  and 
south,  and  about  seven  or  eight  feet  east  of 
the  west  line  of  said  quarter.**  The  suit  was 
co&imenced  March  10^,  1896.  The  whole  fence 
charged  to  be  an  obstruction  was  built  of 
rails.  Tbe  evidence  for  both  parties  at  the 
trial  was  that  the  south  101  rods  of  the  fence 
had  remained  In  the  same  place  that  it  stood 
at  the  time  of  the  notice  and  trial  since  tbe 
I  year  1863  or  1804,  and  that  the  remalndet  of 
the  fence  had  stood  In  the  same  place  since 
the  year  18&i  About  this  there  was  no  dis- 
pute. It  was  also  an  vncontroverted  fact  that 
prior  to  1884  the  fence  from  the  north  end 
of  the  south  101  rods  to  the  nortb  line  of  tbe 
quarter  did  not  follow  a  direct  line.  Just 
nortb  of  the  104  rods  there  was  a  swale  or 
low  place,  and  when  tbe  fence  was  extended 
north  there  was  a  Jog  at  this  point,  and  the 
fence  deflected  eastward  six  or  eight  feet 
around  this  low  place,  and  from  there  nortb 
the  fence  was  crooked,  running  at  varying 
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dlstaneefl  a  few  feet  eastward  from  a  direct 
line  with  the  sootli  104  rods.  In  the  en- 
tire fence  was  rebnllt,  the  south  104  rods  on 
the  same  line  where  It  had  previously  been, 
and  the  fence  north  was  straightened  and 
brought  Into  line  with  said  south  portion. 
The  only  controvert  as  to  the  location  of 
any  part  of  the  fence  at  any  time  was  wheth- 
er the  south  104  rods  was  set  aver  to  the  west 
in  1863  or  1864. 

The  history  of  the  road  as  shown  at  the  tri- 
al Is  as  follows:  "It  was  never  laid  out  as  a 
public  highway.  When  tiie  northwest  quar- 
ter was  unlnclosed  there  had  been  a  road  run- 
ning diagonally  across  It  from  the  southwest 
to  the  northeast,  called  the  "Oolumbus-Fulas- 
kl  Road."  This  old  road  was  closed  up  In 
1S48  or  1849,  and  fences  were  built  so  as  to 
ledve  a  lane  open  between  these  two  quar- 
ters, running  from  the  south  northward,  and 
the  road  In  question  began  to  be  used.  Tlie 
land  owned  by  defendant  was  then  owned  by 
his  father,  William  Farlow,  and  the  fence  on 
that  land  ran  north  from  the  south  line  104 
t^>ds.  The  fence  on  the  other  side  of  the  lane 
did  not  extend  quite  so  far  north.  About 
that  time  some  work  was  done  In  the  low 
place  about  the  north  end  of  this  fence,  but 
the  evidence  did  not  show  where  the  travel 
went  north  of  that  low  place.  'Winiam  Far- 
low  died  ,In  1858,  and  In  the  partition  of  his 
estate  the  part  so  fenced  was  set  off  to  his 
widow.  In  18G3  or  1804  her  son  Oeorge  Far- 
low,  a  brother  of  defendant,  rebuilt  this 
fence.  Two  witnesses  for  the  plaintlfT,  who 
lived  on  the  other  side  of  the  road,  testified 
that  the  fence  was  then  set  out  10  or  12  feet 
Into  what  had  been  the  lane,  and  which  is 
claimed  to  have  been  a  public  road.  George 
Farlow,  who  built  the  fence,  and  his  brother, 
the  defendant  testified  that  It  was  laid  in 
the  same  worm  at  line  as  the  old  fence,  and 
that  all  that  was  done  was  to  relay  the  fence 
In  the  same  worm,  with  new  rails  In  the  bot- 
tom, and  new  chunks  under  the  IntersectloDS. 
This  fence  has  remained  in  the  same  place 
ever  since.  The  42  acres  in  the  northwest 
comer  of  the  northeast  quarter,  lying  north 
of  the  Inclosed  land  set  off  to  the  widow,  was 
assigned  to  Oeorge  Parlow.  He  went  into 
the  army  In  July,  1861,  and  remained  11 
months.  During  that  time  his  brother  ex- 
tended fbe  rail  fence  northward  38  or  40  rods. 
At  the  starting  point  the  jog  or  deflection  to 
the  east  was  made  for  the  apparent  purpose 
of  avoiding  laying  the  fence  through  the  mud, 
and  from  there  on  north  It  wag  in  an  irregular 
line,  varying  a  few  feet  one  way  or  tlie  oth- 
er, without  any  apparent  design  or  attempt  to 
follow  a  particular  line.  The  fence  was  built 
without  the  direction  or  knowledge  of  the 
owner,  George  Farlow,  and  he  testified  that 
when  he  came  home  he  found  it,  and  Just  let 
It  stand  where  It  was,  sui^>oBlng  it  was  in- 
tended as  an  extension  of  the  other  fence. 
Afterwards,  in  I860,  he  continued  the  same 
kind  of  a  fence  up  to  the  north  line. 

The  claim  of  &e  i^alntlff  la  that  the  entire 


fence  is  an  obstruction  of  a  puMlc  highway; 
that  the  south  104  rods  was  obstructed  Id 
1863  or  1864  by  setting  the  fence  oat.  and  the 
obstruction  has  remained  there  ever  since; 
and  that  the  north  part  was  obstructed  hi 
1884,  when  the  crooked  line  was  stralghteued 
out,  and  the  north  part  of  the  fence  put  hi 
line  with  Hie  south  part  It  Is  contended 
that  the  land  where  this  fence  was  put  was 
a  highway  throughout  Its  entire  length,  both 
by  prescription  and  dedication,  and  Instruc- 
tions were  given  to  the  jury  upon  each  of 
those  theories. 

It  will  be  seen  from  the  undisputed  facts 
that  there  was  no  highway  by  preacriptloo. 
either  where  the  south  104  rods  of  the  fence 
was  located,  or  at  the  north  end,  where  the 
fence  was  first  built  and  the  laud  inclosed  in 
1866.  According  to  the  evidence  for  the 
plaintiff,  the  road  had  not  been  In  existence, 
and  there  was  no  user  of  It,  20  years  before 
the  south  104  rods  of  the  fence  was  reset  hi 
1863  or  1864,  so  that  there  was  no  highway 
by  prescription  when  the  all^:ed  obstructlcm 
was  made.  If  there  was  a  highway  there  at 
all.  It  was  created  by  dedication.  According 
to  the  evidence  tax  the  defendant  the  fence 
has  always  stood  In  the  same  place  where  it 
was  built  in  1848  or  1819,  and  there  was  nev- 
er any  user  at  the  place  claimed  to  be  ob- 
structed. The  north  end  was  not  Inclosed  ua- 
tU  1866,  and  the  evidence  does  not  show 
where  the  travel  went  before  that  tima 
There  Is  nothing  In  the  record  to  show  wheth- 
er there  were  connecting  roads  nortb  of  tbli 
or  where  they  ran.  At  an;  rate,  If  there  was 
any  use  of  the  laud  It  was  merely  passive, 
and  not  sufflctent  to  show  claim  of  right  oa 
the  part  of  the  public  or  to  establish  a  rij^t 
by  prescription.  Town  of  Brushy  Mound  v. 
McCllntock,  ViO  la  129,  36  N.  Ei.  976. 

The  fifth  Instruction  giv^  at  the  request 
of  plaintiff  was  on  the  subject  of  prescription, 
and  was  as  follows:  "The  court  Instructs 
the  jury  that  If  they  believe,  from  the  evi- 
dence In  the  case,  that  the  road  testified  to 
by  the  witnesses  had.  Immediately  prior  to 
and  up  to  the  year  1884,  been  continuously 
and  uninterruptedly  used  for  twenty  yean 
or  more  as  a  public  road,  adversely,  uader 
claim  of  right  by  the  public,  for  the  fall 
width  of  the  space  between  the  fences,  if 
any,  as  they  were  prior  to  said  year  located, 
and  that  such  use  was  with  the  knowledge 
and  acquiescence  of  the  owners  of  the  land 
adjoining  said  road,  then  the  law  presumes  a 
grant  or  dedication  of  the  ground  so  occupied 
by  the  public  to  the  use  of  the  public  for  s 
public  road,  and  In  such  case  the  said  road, 
for  the  full  width  of  the  space  between  the 
fences,  if  any,  as  they  were  located  prior 
to  said  year  1884,  should  be  found  by  the 
jury  to  have  been,  immediately  prior  to  and 
up  to  said  year  1884,  a  public  road  estab- 
lished by  prescription."  Inasmuch  as  there 
was  no  evidence  tending  to  prove  that  the 
public  had  used  tiie  disputed  portion  where 
the  south  104  rods  of  the  fence  stood  at  any 
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time  tor  20  years,'  but  eren  the  eTidence  for 
the  plaintiff  showed  that  they  had  not,  the 
InatmctioD  should  not  have  been  given.  Far- 
thermore,  there  was  no  evidence  that  the 
poldtc  bad  used  the  north  portion,  where  the 
fence  was  buUt  In  1866,  for  20  years  b^ore 
1884,  and  as  to  that  part  the  histmctliwi  was 
not  based  up<Hi  any  eridence. 

The  sixth  Instmctlon  given  at  Hke  reqnest 
of  plaintiff  was  as  follows:  "The  court  In- 
stmcts  the  jury  that  If  they  beUere,  from  the 
evidence  In  the  case,  that  the  road  testlfled 
to  by  the  witnesses  was  from  1S6S,  and 
thereafter  for  more  than  twen^  years, 
fenced  on  both  sides,  and  was  used  and  trav- 
eled by  the  pnblte  vrithout  Int^erence  by 
the  abutting  owners,  and  that  daring  eald 
period  of  twenty  years  stfth  nse  by  the  pab- 
lic  was  adverse,  mder  claim  of  right,  oon- 
tlnnons,  and  milntermpted.  and  that  dnrlng 
aaJd  period  the  right  of  the  pnbllc  to  use 
the  road  at  all  times  and  for  any  purpose 
was  not  called  in  qnesHoo.  and  that  the 
owners  of  the  land  «t  each  aide  of  the  road 
had  knowledge  of  such  use  of  It  by  the  pub* 
Uc,  and  acqnlesoed  In  sneh  nse  for  the  period 
of  twnity  years  above  named,  and  that  the 
line  of  travel  was  dnrlng  said  period  for 
the  width  of  the  road  between  aoch  fences, 
tb&i  the  oonrt  Instrncts  the  Jury  that  they 
should  find  that  at  the  »:plratlon  of  said 
period  of  twenty  years  said  road,  for  the 
width  of  the  same  between  such  fences,  be- 
came and  was  a  public  road  by  prescription.** 
Ibis  instmctltm,  too,  vraa  not  based  on  the 
evidence.  There  vas  no  evidraice  whatever 
fbBt  the  road  was  fenced  from  1863  fw  more 
than  20  years,  but  plaintiff  proved  that  Gbe 
fence  waa  not  extended  to  the  north  line  un- 
til 1866;  and  also  proved  that  the  disputed 
portion,  where  the  south  101  rods  of  fence  Is 
located,  was  not  used  or  traveled  by  the  pub- 
Ue  at  aU  after  1868  or  1864.  The  plaintirs 
two  witnesses  testified  that  the  fence  was 
reset  in  1868  or  1864,  so  as  to  prevent  any 
travel  there. 

As  before  stated,  thm  was  a  dlreet  con- 
fUet  In  the  testimony  as  to  wbeflier  the  south 
104  rods  of  the  fence  was  set  out  from  the 
old  line  when  It  was  lebullt  In  1863  or  1864; 
two  iritnesses  tortlfylng  for  tiie  iiilalntlfl  that 
It  was  80  set  out.  and  two  for  the  defendant 
that  it  was  set  In  the  same  ^ce  as  before. 
The  jury  were  called  upon  to  decide  that 
qnestlan,  and  any  error  in  the  admlsslMi  of 
eridence  respecting  It  was  necessarily  of 
grave  Importance  to  the  parties.  It  was 
abont  the  <mly  disputed  tact  in  the  case. 
Hie  land  on  the  OKHMdte  Bide  of  the  road  was 
owned  by  B.  Lh  Booth,  and  on  the  cross-ex- 
amination of  the  town  derk  defendant's  coun- 
•el  naked  the  witness  who  made  the  com- 
plaint to  the  commlssionerB  on  which  the 
prosecution  was  eommcsued.  and  the  wit- 
ness answered  ttut  the  complaint  was  mad« 
by  B.  L.  Booth.  Oa  redirect  examination  the 
plaintiff's  eomiad  asked  the  witness  what 
Booth  said  when  he  made  the  complaint 


Defendant's  objection  was  overruled,  and  the 
witness  was  permitted  to  state  that  Booth 
said  the  defendant  ought  to  be  made  to  move 
bis  fence  back,  and  that  defendant  was  fur- 
ther in  the  road  than  he  was.  The  defend- 
ant was  not  present,  and  it  was  error  to  ad- 
mit to  the  jury  the  statement  of  Booth  as  tn 
the  merits  of  the  case.  The  admltwlon  of 
hearsiV  evidence  that  the  defoidant  was 
guilty  was  wrong,  and  must  necessarily  have 
been  prejodlclaL 

If  the  evidence  for  the  defoidant  was  true, 
and  the  south  104  rods  of  the  fence  vras  In 
tbB  place  where  It  was  or^nally  built  -when 
the  lane  was  opened,  the  defendant  could  not 
be  required  to  remove  It,  and  as  to  that  part 
of  the  road  had  committed  no  offense.  The 
Instructions  given  for  plaintiff  authorized  the 
jury  to  find  him  guilty  of  the  charge  made 
against  him,  of  falling  to  remove  tbs  obstruc- 
tion after  notice,  if  any  part  of  the  fence 
throughout  Its  whole  lengtb  was  in  the  pub- 
lic highway.  Under  the  instructions  the  Jury 
might  find  the  defendant  guilty  although 
they  believed  his  evidence  as  to  the  south 
104  rods,  and  also  believed  that  there  was 
no  highway  where  the  fence  built  In  1866  was 
reset  at  the  north  end,  if  they  shoidd  believe 
that  tlie  portion  of  the  fence  built  In  1861  or 
1862,  from  the  jog  northward,  constituted  an 
unlawful  obstruction  wben  moved  on  the 
straight  line  in  1884.  The  jury  were  told 
that  If  defendant  had  moved  any  part  of  tiie 
fence  within  the  limits  ct  the  public  road, 
and  had  been  notified  to  remove  said  fence  by 
the  commissioners  of  highways,  and  had  fail- 
ed to  do  so,  plaintiff  was  entitled  to  recover. 
The  notice  served  described  the  fence  as  run- 
ning the  whole  lengQ)  of  the  quarter  section. 
It  required  him  to  remove  the  vrhole  fence, 
and  the  written  complaint  charged  tliat  the 
obstruction  consisted  of  the  whole  fence,  but 
the  instructions  directed  a  verdict  against 
him  if  any  part  of  the  fence  was  In  the  public 
road.  The  party  diarged  with  ohstmetlng  a 
road  Is  entitled  to  understand  tmn  flie  no- 
tice what  place  be  Is  charged  with  having 
obstructed,  ao  that  he  may  ascertain  vrhat  his 
rights  are.  Ferris  v.  Ward,  4  Oilman,  480. 
In  this  case  the  parties  saw  fit  to  give  a  vrrit< 
ten  notice  and  to  file  a  writtm  complaint 
The  description  In  the  notice  and  complaint 
was  not  a  general  description  of  a  road  char^ 
ged  to  be  obstructed,  but  they  parttculazly 
described  the  part  of  the  road  obstructed,  and 
the  nature  at  the  obstmctloD,  and  the  de- 
Bofptlon  was  material.  UarUn  t.  People,  28 
m.  885;  Town  of  Lewlston  v.  noctw,  27  BI. 
414;  Hointon  v.  People,  68  IB.  185. 

It  la  argued  that  defendant  dioidd  have 
talsed  the  question  of  variance  <tf  the  proof 
from  tiie  notice  and  complalntvin  the  trial 
court,  and  that  he  cannot  raise  flw  objection 
here  that  the  evldenee  only  teaded  to  loova 
Oat  a  small  part  of  Us  fence  waa  In  the 
road.  There  was  no  time  or  place  when  he 
could  have  rained  that  queatioD  In  the  trial 
oonrt  The  pliUntUE  flBdeavoced  te  pnm  tiw 
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compliant  aa  made,  and  that  tlie  entire  fence 
constituted  an  obetnictlon.  It  was  only  In 
the  liutnictions  that  the  ixay  were  author^ 
Ized  to  find  the  defendant  gnUty  althoi^h 
the  complaint  was  not  proved  as  made.  The 
plaintiff,  haTlDg  made  a  complaint  in  writing 
giving  a  particular  description  ct  the  obstnic> 
tion  and  the  place  ohstmcted,  was  hound  to 
prove  it.  For  the  errors  Indicated,  the  judg- 
ment of  titte  drcnit  court  Is  reversed,  and  the 
cause  renumded.  Beversed  and  remanded.  - 


(ue  HI.  so 

JETKR  V.  HEADLEY. 

tSupreine  Court  of  XlUnois.    Jane  21,  1900.) 

■LiBCTION  GONTBSl^FRBSBRTATION  OF 
BALLOTS. 

Ballots  retnrsed  to  the  connty  clerk  are  sot 
shown  to  have  been  "carefnlly  preserved"  hy 
tdm,  aa  required  by  Election  Law  1891,  i  Z1 
(Laws  1891,  p.  llo),  so  as  to  permit  ot  their 
preTailing  (Jver  the  returns  of  the  election  officers, 
as  to  whom  no  ntiscoodoct  is  shown;  the  clerk 
and  his  duties  m»ely  testtfyiair  that  the  bal- 
lots had  not,  to  their  knowledge,  oeen  interfered 
with;  they  having  been  kept  in  a  vault  In  the 
clerk's  office,  the  combination  on  the  lock  of 
which  was  very  simple,  and  had  not  iieen  chan- 
ged during  the  seven  years  it  had  been  in  use; 
the  vanlt  bang  so  situated  that  the  clerks  in 
the  office,  sitting  at  their  desks,  cotild  not  see 
the  vault  door;  there  l>eing  many  keys  tiiat 
would  unlock  the  doors  of  the  court  house  and 
the  clerk's  office;  the  bogs  containing  the  bal- 
lots, which  were  first  put  in  the  tuck  ot  the 
vanlt,  iiaving  afterwards  Iwen  thrown  on  the 
floor,  directly  in  front  of  the  door,  tiiongh  the  etn- 
ploy^s  of  the  office  said  tti^  liad  not  distnrbed 
them;  and  the  seals  on  many  of  them  being 
twoken,  and  others  of  the  bags  l)ehig  so  tiiat  the 
haltots  conid  be  taken  from  them  without  int^ 
feriog  wltii  the  seals  or  fastenhigs. 

Appeal  from  circuit  court,  Edgar  coun^; 

H.  Van  Seliar,  Judge. 

Election  contest  l>y  George  M.Jeter  against 
Stephen  T.  Headley.  From  an  adverse  Judg- 
ment, contestant  appeals.  Affirmed. 

H.  A.  Neal,  J.  E.  Dyas,  and  F.  C.  Van  Sel- 
ler, for  appellant.  H.  S.  l^imer,  R.  L.  Mc- 
Kinlay,  and  Ends  &  Eads,  for  appellee. 

WILKIN*  J.  These  parties  were  rival  can- 
didates for  oonnty  ]u^  of  Edgar  county  at 
ttie  November  election,  1898;  appellant  be- 
ing thie  Bepubllcaji.  and  appellee  the  Demo- 
cratic, candidate.  By  the  returns  and  can- 
vaaa  ot  the  votes  appellee  was  found  to  have 
received  a  majority  of  68,  and  thereujKm  re- 
ceived a  certiflcate  and  commission,  and  en- 
tered upon  the  duties  of  the  oflioe  the  first 
Monday  of  December  of  tlut  year.  WI1A- 
In  the  time  fixed  by  statute,  December  12. 
1898»  Mip^nt  filed  his  petition  bi  tlie  cir- 
cuit court  of  that  county  to  contest  appel- 
lee's election.  The  only  ground  of  contest 
set  up  in  the  petitim  was  the  alleged  mis- 
count of  the  ballots.  Issue  being  joined,  the 
cause  was'  by  agreement  submitted  to  the 
circuit  Judge  wlthotit.the  Intermtion  of  a 
Ivy.  The  original  ballots  tre^  brought  into 

^.and  reconntcd,  the  result  showing  that 


appellant  had  received  a  majority  of  1ft 
votes  ov«  appdlee^  Upm  the  Issue  made 
and  this  evidence^  the  only  quesUm  present- 
ed to  the  trial  court  tor  dedsloB  waa  wheth- 
er or  not  the  recount  of  the  ballots  should 
prevail  over  the  returns  of  the  etecUon  effl- 
cers;  and  that  question  waa  decided  in  the 
negative,  and  an  order  entered  S^rtember 
1,  1889,  dismissing  the  petttiMi  at  contest- 
ant's cost  To  revraae  that  Jodgment  this 
appeal  is  prosecuted. 

The  law  applicable  to  the  case  la  not  difll- 
cult  of  ascertainment  Section  27  of  the 
election  Uw  of  ISBl  (Laws  ISOL,  p.  aft- 
er pr»crlbing  the  dntlM  of  the  election 
Judges  in  returning  the  ballots  to  the  proper 
clerk  or  board  of  election  commlsslMias,  re- 
quires such  offlc^  to  **carefnUy  preserve 
said  ballots  for  six  months."  at  the  expira- 
tion of  which  time  they  shall  be  destroyed, 
"provided,  tiut  if  any  contest  of  ttie  elec- 
tion of  any  officer  voted  for  at  such  elec- 
tion shall  be  pending  at  the  expiratioD  of 
said  time,  the  said  ballots  shall  not  be  de- 
stroyed until  such  contest  Is  finally  deto^ 
mined.  In  all  cases  of  cmteated  dectl(nu 
the  parties  contesting  tiie  same  shall  hare 
the  right  to  have  said  ballots  opened  and  te 
have  all  orrors  of  the  Judges  In  connting  or 
refusing  to  count  any  ballot  corrected  by 
the  court  or  l>ody  trying  such  contest;  but 
such  ballots  stiall  be  opened  <«ily  in  open 
court  or  in  opCT  session  of  such  body  and  in 
the  presence  of  the  officer  having  the  custo- 
dy thereof.**  It  has  been  frequently  held  by 
this  court  that  where  it  is  satisfactorily 
shown  that  the  ballots  have  been  lovper^ 
returned  to  the  cleric  or  board  of  election 
commissioners,  and  secnr^y  and  safely  kept, 
so  that  there  has  been  no  opportunity  to 
change  them,  they  shall  be  regarded  as  the 
best  evidence  of  the  actnal  result  of  the 
election,  and  shall  prevail  over  the  count 
and  return  by  the  election  Judges,  even 
though  there  is  no  proof  of  mlstalce  or  mie- 
condnct  on  the  part  of  the  election  Judges. 
We  liave  so  often  held  this  proposition  tbat 
a  citation  of  the  cases  is  unnecessary.  Tli& 
difficulty  in  determining  whether  suchwelgtit 
shall  be  givrai  to  the  ballots  has  siways- 
arisen  upon  the  question  whether  or  not 
they  have  been  property  returned,  and  care- 
fully preserved  by  the  custodian  after  re- 
ceiving them.  It  waa  stii»lated  bt  this  case 
**that  eadi  election  officer  vrtto  returned  the 
ballots  and  election  returns  from  each  vot- 
ing place  to  the  comity  clerfe  tastlfled  tiiat  he 
returned  the  same  in  the  condition  In  wliicli 
he  received  them  from  the  election  officers, 
■with  seals  unbroken,  and  that  they  had  not 
been  brok^  or  tampered  with  while  In  bis 
possession^"  so  that  the  only  question  here 
is  whether  or  not  Chey  were  ssfiely  k^t  by 
the'  county  clerk.  In  Kli^eiy  v.  Bcny,  M 
111.  KL3,  we  qnoited  wltii  i^proval  the  follow- 
ing buignage  of  the- supreme  court  of  Kan- 
sas in  Hudson  v.  Solomon,  Ifi  Kan.  177:  "la 
Older  to  cratkiue  tte  Mllota  coatrolUng  t» 
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evidence.  It  mnat  appear  that  they  hare  been 
preserved  in  the  manner  and  by  the  officers 
prescribed  In  the  statute,  and  that  while  in 
such  custody  they  have  not  been  so  expos- 
ed to  the  reach  of  unauthorized  persons  as 
to  afford  a  reasonable  probability  of  their 
having  been  chanced  or  tampered  with." 
This  role  was  followed  in  Bonney  v.  Finch, 
180  lU.  133.  54  N.  E.  818.  and  cases  there 
cited,  and  Is  also  recognized  in  the  still  lat- 
er case  of  Caldvrell  v.  McElvaln,  184  111.  552, 
5C  N.  E.  10X2.  Where  the  evidence  shows 
that  both  the  judges  of  election  and  the  cus- 
todian of  the  ballots  have  failed  to  properly 
perform  their  duties  (the  one  in  receiving, 
counting,  and  returning  the  ballots,  or  the 
other  In  safely  preserving  them),  neither  the 
return  of  the  Judges  nor  the  recount  can  be 
allowed  to  prevail  over  the  other;  but  the 
result  must  be  determined  from  a  consider- 
ation of  both,  with  all  facts  and  circumstan- 
ces surrounding  the  case.  Catron  v.  Craw. 
164  lU.  20,  46  N.  B.  3;  Dooley  v.  Van  Hohen- 
steln.  170  111.  030,  49  E.  183;  CaldweU  v. 
McElvalu.  supra.  There  is,  however.  In  this 
case  no  direct  evidence  of  fraud,  mistake,  or 
misconduct  on  the  part  of  the  officers  who  con- 
ducted the  election  in  any  of  the  several  pre- 
cincts of  the  county.  The  only  claim  of 
proof  of  misconduct  on  their  part  made  on 
behalf  of  appellant  is  that  the  recoimt  shows 
that  they  were  guilty  of  either  fraud  or  mis- 
take. But  this  is  assuming  that  the  recount 
of  the  ballots  Is  better  evidence  than  the  re- 
turns, which  is  the  very  question  at  issue. 
The  first  point  for  decision  must  therefore 
be,  were  the  original  ballots  so  preserved  by 
the  county  clerk  from  the  time  they  were 
returned  to  blm  until  they  were  brought  Into 
open  court  and  offered  in  evidence  as  to  en- 
title them  to  credit  over  the  returns? 

At  the  time  the  ballots  vrere  returned  the 
incumbent  of  the  office  of  county  clerk  was 
Stephen  Maddock.  He  testified  that  he  re- 
ceived and  placed  the  ballots  in  the  vault  in 
the  county  clerk's  office,  and  that  they  were 
not  interfered  with  or  handled  by  anybody 
during  his  term  of  office,  to  his  Imowledge, 
and  that  he  turned  them  over  to  his  succes- 
sor, E.  E.  Kludge,  when  the  latter  took  the 
office,  December  6th,  in  the  same  condition 
they  were  received  by  him,  so  far  as  be 
knew.  His  deputies  also  testified  that  they 
in  no  way  disturbed  or  changed  them,  and 
that,  to  their  knowledge,  they  were  not  In- 
terfered with  by  others;  and  the  evidence 
of  EUldge  and  his  deputies  is  to  the  same 
effect.  No  change  whatever  in  the  manner 
of  keeping  them  was  made  after  Ellldge 
took  charge  of  the  office.  The  vault  in 
which  they  were  placed  Is  a  small,  triangu- 
lar shaped  room,  about  4%  feet  in  depth  at 
the  deepest  place,  and  6  or  7  feet  long  at 
the  longest  place.  In  It  is  a  metal  case  for 
boxes,  contalulng  papers,  and  the  base  of 
this  case  Is  about  18  Inches  from  the  floor. 
No  other  furniture  was  In  the  vault  There 
wBi  no  access  to  It,  except  through  the  couot 


ty  clerk's  office,  and  the  one  entrance  to  It 
had  a  heavy  outside  door  and  two  inner 
doors;  the  latter  being  fastened  by  lock  and 
key,  and  the  outside  door  by  a  combination 
lock.  The  evidence  clearly  shows  that  aft- 
er the  count  by  the  canvassing  board  the 
day  combination  alone  was  nsed,  both  day 
and  night.  In  fastening  the  door.  Hiram 
I^can,  one  of  the  deputies  of  Mr.  Maddock, 
testified  that  the  vault  was  put  in  in  1891. 
and  that  he  did  not  know  that  the  day  com- 
bination had  ever  been  changed.  He  says: 
"The  day  combination  was  simple.  X  do  not 
recollect  the  number.  Tou  Just  turned  It  to 
a  certain  figure,  and  then  opened  It  It  was 
in  that  condition,  usually,  day  and  night 
When  the  combination  was  on  in  full,  it  was 
very  hard  to  open."  W.  B.  Redmon,  a  dep- 
uty of  Mr.  Ellldge,  testified:  "The  day  com- 
bination cannot  he  changed."  And  he  also 
says  ^at  with  that  combination  the  door 
could  be  unlocked  without  difficulty,  even' 
by  one  not  knowing  the  combination,  from 
the  dropping  of  a  lever  and  the  sense  of 
feeling,  without  looking  at  the  plate  at  all. 
He  further  testified  that  be  bad  seen  some 
five  or  six  different  persons,  who  did  not 
know  the  oombiniition,  open  the  door  when 
the  day  combination  was  on;  and  six  wit- 
nesses testified  that  during  the  trial  they 
opened  the  door  fastened  with  the  day  lock 
without  dUBcuUy,  not  knowing  the  combi- 
nation. There  is  nothing  to  discredit  the 
testimony  of  these  witnesses,  unless  it  be, 
as  contended  by  counsel  tor  appellant,  the 
improbability  of  their  statements.  We  are 
not  prepared  to  say,  in  view  of  all  the  tes- 
timony, that  their  evfd^ce  is  not  reason- 
able. All  the  witnesses  agree  that  the  day 
combination  was  very  simple  and  easily  un- 
derstood, and  we  think  it  a  matter  of  com- 
mon experience  7}tb  those  at  all  familiar 
with  such  locks  that  the  contents  of  a  safe 
or  vault  are  only  secure  when  the  full  com- 
bination is  turned  on.  Even  if  It  be  con- 
ceded that  one  not  knowing  a  day  combina- 
tion could  not  open  the  door  when  locked, 
unless  by  accident  still,  In  view  of  the  fact 
that  no  change  had  been  made  In  this  oae 
during  the  incumbency  of  three  different 
county  clerks,  and  the  ease  with  which  one, 
when  standing  by  when  the  door  was  open- 
ed, could  see  whether  the  turn  was  to  the 
right  or  left  and  even  the  number  on  the 
dial  to  which  the  lock  was  turned  to  unlock 
it,  it  must  be  admitted  that  the  lock,  with  so 
simple  a  combination,  afforded  .little  or  no 
security  to  the  contents  of  the  vault  against 
persons  desiring  or  having  a  motive  to  in- 
terfere with  them.  It  Is  not  claimed  on  be- 
half of  appellant  that  there  was  any  diffi- 
culty In  entering  the  court  house  and  coun- 
ty clerk's  office,  there  being  many  keys 
which  would  unlock  either.  The  evidence 
is  also  without  contradiction  that  clerks  In 
the  county  clerk's  office,  sitting  at  their 
desks,  could  not  see  the  door  of  the  vault 
«o  as  to  detect  peiwns  entering  ]$,  fl^erQ 
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la  noUiing  In  the  evidence  In  thia  case,  so 
far  as  we  have  been  able  to  dlscoTer,  to  Jus- 
tify an  inference  or  belief  that  either  of  the 
county  clerks  or  their  deputies  having  the 
custody  of  these  ballots  themselves  interfer- 
ed with  or  changed  the  same,  or  had  knowl- 
edge of  others  doing  so.  Hie  contrary  Is 
clearly  shown.  They  do  state,  however, 
that  Uiey  gave  no  particular  attention  to  the 
packages,  but  only  occasionally  noticed 
them  as  they  lay  In  the  vault.  The  question 
is,  was  the  vault  In  which  they  were  placed, 
and  the  manner  in  which  the  door  was  kept 
fastened,  such  a  safe  keeping  of  them  as 
should  entitle  them,  under  the  law,  to  such 
probative  force  as  to  overcome  the  other- 
wise unimpeached  returns  of  the  election 
officers?  We  think  not  But,  again,  the 
testimony  strongly  tends  to  raise  the  suspi- 
cion that  the  ballots  were  in  fact  interfered 
with  after  being  placed  in  the  vault.  The 
weight  of  evidence  la  that,  when  the  bags 
containing  them  were  placed  in  the  vault, 
they  were  placed  under  the  iron  case,  and 
at  the  end  of  It,  so  that  the  vault  could  be 
entered  and  the  case  of  boxes  reached  with- 
out disturbing  or  stepping  upon  the  bags. 
Ur.  Maddock  and  each  of  his  deputlea,  as 
well  as  Mr.  Ellldge  and  his  deputies,  testl- 
fled  most  positively  that  they  did  not  re- 
move or  in  any  way  whatever  disturb  the 
bags;  and  yet  the  undisputed  proof  is  that 
before  they  were  taken  from  the  vault  they 
were  so  thrown  upon  the  floor  In  front  of 
the  door  as  to  make  it  Impossible  to  enter 
the  vault  and  reach  the  iron  case  without 
walking  upon  them.  It  Is  also  established 
by  the  evidence,  without  conflict,  that  the 
seals  on  many  of  the  bags  were  broken 
when  brought  into  court,  and  that  the  pack- 
ages of  ballots  could  be  taken  from  some  of 
them  without  in  any  way  interfering  with 
the  seals  or  fastenings  remaining  upon 
them.  It  Is  true,  these  seals  might  have 
been  so  broken  by  persons  stepping  upon 
them;  but  to  so  account  for  their  condition 
would  be  to  admit  that  they  were  not  safe- 
ly and  properly  kept,  within  the  meaning  of 
the  statute.  The  object  of  the  statute  Is 
not  merely  to  prevent  persons  from  will- 
fully interfering  with  the  returns,  but  to 
protect  them  against  casual  or  negligent  in- 
terference, so  as  to  preserve  their  Integrity 
as  returns. 

Upon  the  returns  all  the  Democratic  candi- 
dates for  county  offices,  except  superintendent 
of  schools,  were  declared  elected  by  majori- 
ties from  68  to  214.  The  recount  showed,  as 
stated  above,  that  appellant  was  elected  over 
appellee  by  16  votes,  the  Democratic  candi- 
date for  clerk  by  but  1  vote  and  the  Republi- 
can candidate  for  sheriff  by  17;  thns  showing 
a  change  of  84  votes  as  to  county  Judge,  127 
as  to  clerk,  and  94  as  to  sheriff.  The  recount 
showed  changes  as  to  other  candidates  voted 
for,  but  they  were  slight  as  compared  with 
the  ^ree  above  mentioned.  There  were  21 
Tottng  ^edncta  In  the  coanty*  and  the  dian> 


gcB  were  found  principally  In  10  of  them. 
In  many  of  these  precincts,  if  not  all  of  tbem, 
the  changes  are  so  great  as  to  leave  little 
ground  for  the  belief  that  they  could  have 
been  the  r^ult  of  honest  mistake  on  the  part 
of  the  Judges  and  clerks  of  the  election.  In 
other  words,  the  irresistible  conclusion  must 
be  that.  If  th<Kie  officers  made  false  retnms 
to  the  extent  indicated  by  the  recount,  they 
did  so  knowingly  and  fraudulently.   Not  only 
Is  there  an  absence  of  all  proof  of  such  mis- 
conduct, but  each  of  them,  from  all  precincts 
of  the  county,  of  both  political  parties,  as 
well  as  representatives  of  the  respective  par- 
ties who  were  present  at  the  counting  of  the 
ballots  for  the  purpose  of  seeing  that  they 
were  fairly  and  honestly  canvassed,  testified 
most  positively  that  the  votes  were  carefally 
and  correctly  counted,  and  that  there  was  no 
mistake  In  the  returna  Neither  can  It  be  de- 
nied that  the  evidence  of  at  least  some  of 
these  witnesses  (without  distinction  as  to  par- 
ty affiliation)  strongly  tends  to  prove  that  a 
part  of  the  ballots  as  they  appeared  on  the 
recount  had  been  changed  after  the  returns 
were  made.    The  theory  of  appellee  la  that 
changes  affecting  these  parties  were  made  by 
placing  a  cross  opposite  the  name  of  aw>el- 
lant  on  certain  straight  Democratic  ballots 
which  had  been  voted  by  a  cross  In  the  circle 
at  the  head  of  the  ticket.  It  is  said  that  this 
could  have  been  done  without  unfolding  the 
ballots  or  taking  them  from  the  wire,  by  lift- 
ing the  comers  of  the  ballots  and  maiUng 
in  the  square  of  the  Kepubllcan  ticket;  the 
latter  being  printed  near  the  margin  on  the 
left  side  of  the  paper.    It  cannot  be  denied 
that  there  is  plausibility  In  this  theory,  but  It 
Is  not  necessary  In  this  case  for  us  to  deter- 
mine even  that  ballots  were  actually  chan- 
ged,^nuch  less,  to  attempt  to  ascertain  how 
changes  were  or  might  have  been  made. 
Maaifestiy,  If  the  ballots  were  so  carelessly 
kept  after  being  returned  as  to  destroy  their 
efficacy  as  proof  over  the  returns,  then  the 
returns  must  prevail,  whether  the  ballots 
were  in  fact  changed  or  not,  unless  the  oth- 
er evidence  In  the  case  In  some  way  tends  to 
discredit  those  returns.   The  learned  counsel 
for  appellant  seem  to  rest  their  whole  case 
upon  the  theory  that  the  evidence  as  to  the 
place  and  manner  in  which  the  ballots  were 
preserved  by  the  county  clerks  conclusively 
proves  that  they  were  safely  kept,  within  the 
requirement  of  the  statute,  and  therefore  they 
overcame  all  other  evidence  in  tiie  case.  It 
must  be  kept  In  mind  that  the  statute  does 
not  prescribe  where,  or  the  manner  in  whldi, 
the  officer  shall  keep  the  returns,  but  only 
that  he  "shall  carefully  preserve"  them.  It 
is  difficult,  if  not  ImpossiUe,  to  conceive  of  a 
case  in  which  the  evidence  would  conclusive- 
ly prove  that  they  had  been  kept  absolutely 
secure  from  being  Interfered  with,  either  by 
or  with  the  consent  of  the  custodian  or  others. 
Hence,  as  already  indicated,  the  question  Id 
every  case  has  been,  and.  unless  the  statute 
U  changed,  mnat  beieafter  be^  wboi  It  to 
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waght  to  overcome  tbe  returns  by  teconntlDg 
Ihe  ballots,  have  such  ballots  been  so  secure- 
ly and  caretaUy  preserved  as  to  assure  tbe 
court  that  tbey  bave  not  been  exposed  to 
change?  It  cannot  be  too  often  or  too  strong- 
ly urged  upon  public  officers  having  the  cus- 
tody of  election  ballots  that  tb«f  must  exei^ 
else  the  highest  degree  of  care  and  diligence 
In  guarding  them  against  unlawful  Interfer- 
ence. While  the  right  to  have  the  ballots  so 
kept,  and  recounted  upon  a  contest.  Is  a  most 
Important  rle^t  frequNitly  guarding  a  candi- 
date against  willful  or  negligent  false  re- 
turns, yet  It  can  readily  be  seen  that  to  al- 
low a  recanvaas  of  the  votes  cast  at  an  Sec- 
tion to  destroy  the  effect  of  the  returns  by  the 
Judges  and  clerks,  when  regularly  made,  and 
without  proof  of  omission  of  doty.  n^Ugence, 
fraud,  or  other  misconduct  on  their  part,  In 
the  absence  of  the  mwt  clear  and  convincing 
proof  that  they  have  been  so  kept  aa  to  pre- 
clude all  Idea  of  their  having  been  changed, 
would  be  most  unjust,  not  only  to  those  of- 
fleers,  but  to  candidates  shown  to  have  been 
elected  by  their  returns.  We  think  that  the 
evidence  In  this  record,  wbem  fully  consider- 
ed, falls  far  short  of  showing  that  the  bal- 
lots In  question  were  so  kept  and  preserved, 
and  that  the  court  below  committed  no  er- 
ror in  so  deciding.  Its  Judgment  will  accord- 
ingly be  affirmed.  Jo^^ment  affirmed. 


(ITS  Hub.  468) 

OIiARK  T.  SUPBBMB  GOUNCXI*  ROTAIi 

ABGANVM.  et  aL 

(Supreme  Jodidal  Oourt  of  Massachusetts. 
SnfEoIk.    July  2,  1900.) 

FRA.TBRNAL  INSURANCE  —  CBRTOTCATK  — 
TRANSFBR-BSTOFPEL— ASSBSSMENTB  PAID 
BY  ANOTHKR  FOR  H01J)ER  —  REPAYMENT  — 
BENEFIT  FUND  —  DEBTS  OF  CERTIFICATE 
HOIiDBR-^tlSBAND  AND  WIFB— CONTRACTS. 

1.  Plaintiff's  husband  was  the  holder  of  a 
bttiefit  certificate  in  a  fraternal  beneficlBT7 
society,  payable  to  his  children.  Plaintiff's 
husband  promised  that  he  would  transfer  the 
certificate  to  her,  and,  relying  on  the  assur- 
ance that  it  had  been  so  transferred,  she  paid 
assesBmeDts  on  the  certificate,  and  also  lent 
her  husband  money.  Tlie  certificate  was  nev- 
er transferred  to  her,  and  she  took  no  steps 
to  compel  such  transfer.  Held,  that  plainttff 
was  not  entitled  to  have  the  death  b«jefit 
made  payable  to  her.  since  the  certificate 
could  only  be  transferred  as  provided  by  the 
by-laws  of  the  society. 

2.  Where  plaintiff  has  paid  aBsessments  on 
a  benefit  certificate  held  by  her  hnstwnd.  at 
his  request,  she  Is  not  entitled  to  have  such 
assessments  repaid  to  her  out  of  the  benefit 
fund. 

3.  Where  plaintiff  loaned  money  to  her  hus- 
band, she  is  not  entitled  to  repayment,  at  his 
death,  of  the  money  due  on  a  benefit  certificate 
held  by  her  husband,  and  payable  to  his  chil- 
dren. 

4.  A  contract  between  husband  and  wife  Is 
invalid  and  cannot  be  enforced  in  equity,  and 
the  fact  that  the  wife  survived  her  husband 
cannot  make  a  good  contract  of  that  Trhich 
was  ori^nally  a  nullity. 

5.  A  person  not  named  in  a  benefit  certificate 
cannot  be  substituted  for  the  one  named,  by 
oiwration  of  an  estoppel. 


Case   reserved   from   supreme  Judicial 

court,  Suffolk  county. 

Bill  by  one  Clark  against  the  Sopreme 
Council,  Royal  Arcanum,  and  others,  to  de- 
termine who  la  entitled  to  the  amount  due 
tmder  a  benefit  certlflcate.  Case  reserved. 
Dismissed. 

This  was  a  bill  In  equity  to  determine  to 
whom  should  be  paid  an  amount  due  under 
a  benefit  certificate  issued  to  one  Louis  H. 
Clark,  plaintiff's  husband.  The  case  waa 
heard,  and  reserved  for  the  full  court 

Honlton,  Lorlng  ft  Lorlng,  for  plaintiff. 
W.  H.  Preble  and  F.  B.  Hemenway,  for  »• 
spondents  Morris  GlaA  et  al.  John  fibs- 
keil  Butler,  for  respondent  Royal  Arcanum. 

LATHBOP.J.  The  plalntirahnaband,  ac- 
cording to  tbe  bill,  bad  taken  ont  a  benefit 
certificate  In  a  fraternal  bmeflctaFy  BodetTi 
In  which,  aa  both  aides  asaooied  at  tbe  argu- 
ment, the  children  of  the  husband  by  a  for^ 
mer  marriage  were  named  as  beneflelariea. 
Her  husband  promised  the  pUUntiff  to  trans- 
fer this  certiacate  to  tm.  Bnbaeqnently.  re- 
lying <m  the  assnranoe  that  It  liad  beoi 
transferred,  she  paid  aasesamenta  on  the 
certlflcate  from  September  1,  1880,  to  Janu- 
ary 80^  ISBO,  to  the  amount  of  |890^  and 
also  at  different  times  from  June  6,  1^2,  to 
January  30,  189^  paid  to  blm,  or  on  his  ac- 
count, money  to  tbe  amount  of  ${^000.  Tlie 
bill  further  alleges  that,  m^der  the  laws  of 
the  flrst-named  defendant,  the  death  bene-' 
fit  could  have  t>een  made  payable  to  her,  and 
that  the  failure  and  neglect  of  her  hw- 
band  to  make  the  certificate  payaUe  to 
her,  and  the  stateoient  that  it  was  so  pay- 
able, and  the  inducing  her  thereby  to  pay 
over  to  him  and  for  his  benefit  the  sum  of 
$6,000,  and  to  pay  his  dues  and  assessments, 
and  to  keep  up  his  membership  by  making 
said  payments,  was  a  fraud  upon  her.  The 
bill  prays  that  the  death  benefit  shall  be 
made  payable  to  her,  and  that  the  first- 
named  defendant  shall  pay  to  her  the  bene- 
fit fund,  or  that  It  may  be  decreed  that  said 
defendant  or  the  other  defendants  shall  re- 
pay to  her,  out  of  said  fund,  the  amount  of 
assessments  she  tias  paid. 

A  majority  of  tbe  court  Is  of  opinion  that 
the  bill  cannot  be  maintained.  So  far  as 
paying  the  assessments  Is  concerned.  It  has 
been  held  that  one  who  pays  assessments 
at  tbe  request  of  the  holder  of  a  beneflt  cer- 
tificate has  no  right  in  equity  to  have  them 
repaid  out  of  the  fund.  Order  of  Golden 
Cross  V.  Merrick.  163  Mass.  S74,  40  N.  E. 
183;  Clarke  v.  Schworzenberg,  164  Mass.  347, 
348,  41  N.  B.  655.  Moreover,  the  policy  of 
our  law  is  that  no  contract  shall  be  valid  or 
legal  which  is  conditioned  upon  an  agreement 
or  understanding  that  the  Iteneficiary  shall 
pay  the  dues  or  assessments,  or  either  of 
them,  for  a  member  of  a  fraternal  beucflciary 
corporaUon.  St  1888,  c.  420,  §  8;  St.  1804,  c. 
367,  $  8;  St.  1898,  c.  474,  §  8.  Apart  from 
this,  a  death-benefit  fund  is,  under  our  laws. 
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a  peculiar  species  of  property'  It  Is  not  liable 
to  attachment  by  trustee  or  other  process,  and 
cannot  be  seized,  taken,  appropriated,  or  ap- 
plied by  any  legal  or  equitable  process,  nor  by 
operation  of  law,  to  pay  any  debt  or  liability 
of  a  certificate  holder,  or  of  any  beneficiary 
named  therein.  St  1888,  c.  429,  B  15;  8t 
1894,  c.  307,  S  14;  St.  1808,  c.  474,  §  17. 

It  Is  also  to  be  considered  that  the  dues 
and  assessments  have  not  been  contributed 
to  the  death  fund  which  It  Is  sought  to 
reach  in  this  case.  These  dues  and  assess- 
ments have  been  paid  to  raise  funds  which 
paid  the  death  benefits  of  other  members 
who  died  before  the  plaintiff's  husband. 
The  fund  In  controversy  here  Is  raised  by 
the  society  from  those  members  who  sur- 
vived the  plaintiffs  husband;  and  the  so- 
ciety and  its  members  are  Interested  in  hav- 
ing the  fund  applied,  according  to  the  terms 
of  the  benefit  certificate,  in  bettering  the 
condition  of  those  dependents  of  the  de- 
ceased member,  to  whom  he  and  the  society 
had  agreed  that  it  should  go,  In  the  only 
form  known  to  law.  To  give  It  to  the  plain- 
tiff would  be  to  divert  a  charitable  fund 
from  the  specific  purpose  for  which  It  was 
raised  to  a  purpose  not  <n  any  aspect  ebar- 
ltat)Ie,  so  that  restitatlon  might  be  made  for 
the  consequences  of  a  fraud  perpetrated  up- 
on the  plaintiff  by  her  husband.  So  far  as 
the  plaintiff  relies  upon  a  contract  made  be- 
tween her  and  her  husband,  it  was  invalid 
under  our  laws,'  and  cannot  be  enforced  in 
equity.  Fowle  v.  Torrey,  185  Mass.  87, 
where  this  qnestlon  was  elaborately  consld- 
M«d.  See,  also.  Woodward  v.  Spurr,  141 
Mass.  288,  6  N.  B.  521;  Porter  v.  Wakefield, 
146  Mass.  2S,  14  N.  B.  762;  Olark  v.  Patter- 
son, 168  Mass.  88^  38  N.  B.  589.  Kor  can 
the  fact  that  tdie  wife  survived  her  husband 
make  tbat  a  good  contract  whrtdh  was  origi- 
nally a  nalUty.  Knell  Es^eston,  140  Mass. 
'202,  4  N.  E.  578.  Nor  does  the  tmbsequent 
marriage  of  the  wife'  to  tbe  member  revoke 
or  In  any  way  affect  tbe  (iontract  which  hie 
bod  made  with  the  society.  Order  of  For- 
esters  v.  Callahan,  146  Mass.  801,  16  N.  B.  14. 

As  to  the  ^.000  there  Is  less  ground  for 
Impressing  a  trust  upon  the  death  fnnd. 
There  Is  no  allegation  that  the  $5,000  lent  to 
ber  husband  by  the  plaintiff  constituted  any 
part  of  the  fnnd.  On  the  contrary.  th»  al- 
legation IB  that  she  paid  the  money  to  or 
on  account  of  her  husband.  To  impose  a 
trust  upon  a  fund,  the  money  must  be  identi- 
fied am  going  into  the  fund.  See  Institution 
T.  Oopeland,  160  Mass.  S80,  85  M.  B.  1132. 

It  is  suggested  tbat  what  has  taken  place 
operates  as  an  estoppel  against  tbe  defend- 
ants in  favor  of  tbe  plaintiff.  But  there  Is 
no  more  reason  why  a  person  not  named  In 
a  benefit  certificate- should  be  substituted 
tor  one  named,  by  the  operation  of  an  estop- 
pel than  by  the  operation  of  a  contract  or 
A  wlU.  Tet  it  is  well-settled  law  In  this 
commonwealth  that  in  such  cases  a  ben- 
efit certificate  cannot  be  transferred  except 
In  tiie  manner  pointed  out  In  tbe  by-laws 


of  the  society.  Blsey  v.  Assodafion,  1© 
Mass.  2S4,  7  N.  B.  844;  Daniels  v.  Pratt, 
143  Mass.  216,  10  N.  B.  166;  McCarthy 
Order  of  Protection,  153  Mass.  314,  ^  N.  E. 
886,  11  L.  R.  A.  144.  Where,  however,  the 
society  does  not  object,  and  the  transfer  Is 
prevented  by  the  fraud  of  the  beneficiary 
named  in  the  certificate  already  Issued,  equi- 
ty may  afford  relief.  Marsh  v.  Legion  (tf 
Honor.  140  Mass.  Olffi,  21  N.  B,  1070^  4  L.  R. 
A.  3SB. 

Tbe  facts  in  the  principal  cases  relied  on 
by  the  plaintiff  in  argument  differ  Msen- 
ttally  fi*om  those  in  the  case  at  bar.  In 
Jory  V.  Legion  of  Honor,  105  CaL  20,  38  Pac 
624.  26  L.  R.  A.  783,  Mrs.  Jory  took  out  a 
certificate  payable  to  her  daughter  up<Hi  her 
own  death,  and  handed  the  certificate  to  ha* 
daughter.  Sub^quently  the  mother  desir- 
ed to  surrender  the  certificate  and  obtain  an- 
other, in  which  her  son  was  to  be  named  as 
beneficiary.  She  attempted  to  obtain  the 
old  certificate  from  her  daughter,  but  tbe 
daughter  refused  to  give  it  up,  and  kept  and 
concealed  the  same.  Tbe  mother  then  took 
all  tbe  steiw  required  by  tbe  laws  of  the 
beneficiary  Hoclety  to  obtain  a  new  certifi- 
cate. The  society  declined  to  Issue  a  new 
certificate  until  the  old  one  was  surrendered. 
On  the  death  of  the  mother  the  society 
brought  a  blU  in  equity  against  the  son  and 
the  daughter  to  determine  to  whom  the 
money  belonged.  Tbe  case  was  decided  on 
the  ground  that,  as  the  mother  bad  done  all 
in  her  power  to  procure  a  new  certificate, 
equity  would  consider  that  to  be  done  whlcb 
ought  to  have  been  done,  but  it  was  further 
said,  "If  tbe  Legion  of  Honor  was  here  as 
an  aggressive  party,  insisting,  as  against  the 
claims  of  tbe  son.  upon  a  strict  compliance 
with  its  by-laws  before  It  could  be  compel- 
led to  take  money  from  Its  treasury,  possibly 
a  different  question  would  be  presented." 
Another  ground  upon  wtalcb  tiie  case  was 
put  was  the  fraudulent  conduct  of  the 
daughter  In  concealing  the  certificate,  and 
it  was  said  tbat  she  could  not  take  advan- 
tage of  ber  own  wrong.  In  the  case  at  bar 
the  plaintiff  took  no  step  for  over  six  yean 
to  ascertain  whether  ber  bnsband's  repre- 
sentations were  true  or  false,  nor  did  ^ 
make  any  effort  to  procure  a  tnnsfw  from 
tbe  company.  The  children  named  In  tiie 
certificate  are  Innocent  parties,  guilty  of  no 
fraud,  and  the  society  granting  tbe  certifi- 
cate asserts  its  right  tbat  Its  laws  shall  be 
complied  wltb.  In  Royal  Arcanum  v.  Tracy. 
160  111.  123,  48  N.  B.  401.  a  man  borrowed 
a  sum  of  money  from  his  wife,  and  took  ont 
a  certificate  In  which  she  was  named  sb 
beneficiary,  which  be  gave  her  as  securlt; 
for  the  loan,  and  she  retained  It  Snbse- 
qttently  he  made  an  affidavit  tbat  the  certif- 
icate was  lost,  and  obtained  a  new  certM- 
cate,  naming  other  persons  as  tbe  benefit- 
arles.  It  was  held  that  tbe  second  certif- 
icate, hsiving  been  obtslned  by  fraud,  eonld 
not  prevail  against  tbe  first  certificate.  It 
is  to  be  noticed  that  under  tbe  statutes  of 
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nUnolB,  as  construed  by  tbe  court,  a  hus- 
band and  wife  may  contract  with  each  oth- 
er, except  as  to  compensation  for  servlcea. 
Thomas  t.  Mueller,  106  ni.  36;  Orum  v.  Saw- 
yer. 132  ni.  418,  24  N.  K.  9B6.  See,  also, 
Benard  t.  Ancient  Order  of  United  Work- 
men (S.  D,)  82  N.  W.  404,— a  case  rery  sim- 
ilar to  Royal  Arcanum  v.  Tracy.  These  cas- 
es differ  so  widely  from  the  case  at  bar  that 
comment  upon  them  Is  unnecessary.  We  do 
not  doubt  that  a  wife  may  maintain  a  blU 
In  equity  against  her  husband,  In  bis  life- 
time, to  recover  her  separate  property  ob- 
tained from  her  by  his  fraud  and  coercion. 
Franlcel  t.  Frankel,  178  Mass.  214,  53  N.  B. 
398.  But  the  case  at  bar  Is  not  such  a  suit. 
The  husband  is  dead,  and  her  remedy,  If 
any.  Is  against  his  estate.  As  to  whether 
she  can  maintain  a  bill  In  equity  against  the 
administrator  we  express  no  opinion,  as  this 
question  Is  not  before  us.  See  Houghton 
T.  Bntler,  166  Mass.  647,  44  N.  B.  6^.  Bill 
dtomlssed. 

(176  Mass.  442) 

J.  H.  WENTWOBTH  CO.  v.  FRENCH  et  aL 
{Supreme  Jodicial  Coort  of  Massachusetts. 
Middlesex.  June  21,  1900.) 

OOBPORATIOHS— PLEDGOR    OF    STOCK— RIGHT 
TO  VOTB-MANDAArnS. 

1.  Pob.  St.  c.  106.  i  2e.  proTldeB  that  a  cer- 
tificate of  stock  issoed  as  a  pledse  shall  m> 
state,  and  also  give  the  name  of  ttxe  pledgor, 
who  alone  shall  be  responsible  as  a  stockhold- 
er. A  certificate  stated  that  It  was  held  as 
«^ateral  lor  the  note  of  J.,  but  did  not  state 
that  he  was  the  pledgor.  Held,  that  the  stat- 
ute was  not  complied  with,  and  hence  the 
pledgee  who  held  the  certificate  was  entitled 
to  rote  the  stock,  rather  than  the  pledgor. 

2.  Where,  In  a  suit  to  establish  a  pledgee's 
right  to  Tote  certain  stock,  a  decree  ordered 
the  certificate  tif  stock  to  state  that  it  was 
held  as  collateral  to  the  note  of  3.,  It  wHl'  be 
presumed  tbat  the  decree  intended  a  certlfieate 
to  be  issued  in  compliance  with  Pub.  St.  c  106, 
i  25,  proTiding  that  such  a  certificate  shall 
giro  the  name  of  the  pledgor,  who  alone  shall 
be  responsible  as  a  stowholder,  and  man- 
damns  -  will  not  Issue  •  declaring  that  officers 
elected  by  the  pledgee's  vote  are  properly  elect- 
ed, notwithstanding  the  certificate  issued  to 
such  pledgee  did  not  state  the  name  of  the 
pledgor,  as  required  by  statute. 

Petition  for  mandamus  by  the  J.  H.  Went* 
worth  Company  against  George  B.  French 
and  others.  Dismissed. 

Elder,  Walt  &  Whitman,  for  complainant 
Jesse  C.  iTy,  for  defendants. 

HOLMES.  J.  This  Is  a  petition  for  &  writ 
of  mandamus  declaring  tbat  Benjamin  Dick- 
erman,  George  W.  Dlckerman,  and  Charles 
W.  Boynton  are  the  duly-elected  directors, 
and  that  Benjamin  Dickerman  is  the  duly- 
elected  treasurer  and  clerk,  of  the  petition- 
ing corporation.  Benjamin  Dickerman  is  the 
holder  of  a  certificate  for  100  shares  of  stot^ 
in  the  company,  which  states  on  Its  face  that 
It  is  "held  as  collateral  for  the  note  of  James 
H.  Wcntworth  for  ten  thousand  ($10,000). 
dated  April  S,  18*18."  There  baa  been  no 


breadi  of  tiie  conditions  of  the  pteOire.  If 
Benjamin  Dickerman  had  the  ris^t  to  vote 
on  tbese  shares,  then  the  persona  named 
hare  been  elected  directors,  treasurer,  and 
clerk,  and,  subject  to  certain  questions  to  be 
dealt  with,  a  peremptory  writ  ought  to  issue, 
as  In  Ballway-Prog  Co.  v.  Haren,  101  Mass. 
806;  otherwise  the  petition  ebonlA  be  flla- 
missed. 

The  corporation  has  to  go  by  its  record  In 
determining  the  right  to  vote,  and  therefore, 
if  a  certificate  of  stock  shows  a  certain  per- 
son to  be  a  member,  the  corporation  must 
recognize  him  as  member,  with  the  right  to 
vote  as  an  incident  to  his  membership, 
Crease  r.  Babcock,  10  Mete.  TS26.  546;  Bank 
V.  Case,  69  U.  B.  628.  681,  25  L.  Bd.  448;  Ad- 
derly  v.  Storm,  6  Hill,  624.  637;  FrankHn 
Bank  r.  Commercial  Bank,  86  Ohio  Bt  8S0, 
365;  Magmder  t.  Coleton,  44  Md.  84%  806; 
Com.  T.  Dalzell,  102  Pa.  St  217,  223,  26  Atl. 
685.  If  the  certificate  holder  Is  a  pledgee. 
It  may  be  tbat  before  breaeb  the  ^edgor 
will  be  recognised  in  equity  as  the  genera) 
owner  for  the  purpose  of  Totlng  as  for  other 
purposes.  Bnt  in  sneli  euee  tbe  rendt  bav 
been  worked  ont  by  compelling  fbe  boIdeV  to 
glre  a  proxy  to  tbe  pledgor,  and  tbua  the 
c6nelii8lwne8a  of  >  the  record  for  eorporate 
purposes  has  been  left  nnlmpalred.  Tow^ 
T.  Thompson.  8  Onn^  O.  O.  ^8,  Fed.  Oa«. 
No.  17,028;  Hoppin  ▼.  Bvffnm.  9  R.  L  618, 
618. 

The  i^oTtoton  In  Pnik,  Bt  c.  106,  I  26^  by 
which  a  certificate  of  stock  issued  as  a 
pledge  or  tiie  like  ahall  express  the  tect  snd 
tbe  name  of  tiie  pledgor,  *Srho  alone  shall 
be  cesponslUe  as  stockliolder,"  goss  tnck 
tiumigta.  GcB.  Bt  e.  68,  I  18.  to-Bt,  18S8,  c. 
98,  1  8,  and,  It  would  seem,  nsay  have  been 
snggested  tbe  case  of  Grease  Babcock, 
as  the  bill  m  tiiat  case  was  bniugbt  In  U87. 
Whsm  tbs  retviirements  of  that  section  are 
oompUed  vKh*  the  tona  of  tbe  cerOfloate 
aUows  Hie  idedgoc  to  be  recognlnd  as  tbe 
member  vt  tbe  owporatlon  for  tbe. purpose 
of  TOtlng  as  well  as  for  the  purposes  of  fix- 
ing reapHulblU^,  and  nndsr  audi  dfinim- 
atances  the  general  nnderstandli^  Is  tbat  be 
Is  the  proper  pwson  to  vote.  The  statnte  In 
a  different  way  reaches  the  result  which  eq- 
uity reached  by  copipelllng  the  idedgee  to 
give  a  proxy. 

But  tbe  general  rule  remains  that  as 
against  a  corporation  of  wblch  the  stock  is 
outstanding  in  tbe  hands  of  third  persons, 
no  one  has  a  right  to  vote  except  In  the  name 
of  some  one  recorded  as  a  member.  In  tbe 
case  at  bar  the  statute  was  not  compiled 
with.  The  certificate,  to  be  sure,  shows  tbat 
Dickerman  holds  the  stock  as  collateral  se- 
curity, but  it  does  not  show  tbe  name  of  the 
general  owner.  It  simply  states  tbat  the 
stock  Is  collateral  for  the  note  of  J.  H.  Went- 
worth.  If  It  should  be  suggested  tbat  the 
language  conveys  by  Inference  that  J.  H. 
Wentwortb  was  the  pledgor,  the  answer  is 
tbat  while.  In  a  literal  sense,  that  is  fbe  fact 
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it  IB  not  true  that  when  the  certificate  was 
Issned  Wentworth  remained  the  owner,  be- 
cause beflore  that  date  Wentworth  had  sold 
the  stock  to  French.  By  "pledgor"  the  stat- 
ute plainly  means  the  general  owner  of  the 
stock  at  the  date  when  the  certificate  la'  Is- 
Boed. 

Upon  a  certificate  In  the  form  before  ns 
the  choice  lies  between  admitting  the  legal 
right  of  DIckerman  to  vote  and  disfranchis- 
ing the  stock.  If  there  are  equities  in  favor 
of  French,  jthey  do  not  entitle  him  to  rote 
In  his  own  name  until  he  gets  his  name  upon 
the  certificate.  In  this  proceeding  we  must 
take  the  certificate  as  we  find  It  We  see  no 
snfflclent  reason  for  saying  that  the  certifi- 
cate discloses  no  member  of  the  corporation, 
and  therefore  are  driven  to  the  conclusion 
that  DIckerman  Is  the  member,  and  tech- 
nically has  a  member's  right  Whether  he 
also  has  a  member's  responsibilities  It  Is  not 
neceBsary  to  decide.  In  view  of  the  peculiar 
wording  of  our  statute,  the  reasoning  of 
Burgess  T.  Sellgam,  107  U.  8.  20,  2  Sup.  Ot 
10,  27  L.  Ed.  369,  although  pertinent  Is  not 
conclusive.  See  Bank  v.  Bumham,  11  Cush. 
188,  187;  First  Nat  Bank  of  Barre  v.  Hlng^ 
ham  Mfg.  Co.,  127  Mass.  COS,  671. 

It  will  be  understood  that  we  go  whoUy 
on  the  form  of  the  certificate,  and  not  at  all 
upon  the  fact  that  DIckerman  g6t  his  title 
by  a  transfer  ot  a  certificate  Indorsed  in 
blank,  with  no  express  agreement  as  to  Oie 
right  to  vote,  and  after  the  passage  ot  St 
1884,  c.  220. 

But  although  we  think  that  a  technical 
cue  is  nude  out  for  DIckerman,  for  the  rea- 
sons which  we  have  given,  we  nevertheless 
are  of  opinion  that  the  writ  ought  not  to 
issne.  The  eertlflcate  before  us  was  issued 
In  oonseanence  of  a  decree  upon  a  bill 
brought  by  DIckerman,  In  which  DIckerman 
claimed  the  right  to  vote,  and  set  that  up  as 
one  ot  the  grounds  for  his  demand  to  have 
A  eertlflcate  Issued  in  bis  name.  French, 
who  was  one  of  the  defendants,  admitted  his 
right  to  have  a  certificate  issued  to  him  hi 
a  form  showing  that  the  stock  was  held  as 
collateral  aecnrlty.  The  decree  required  that 
the  certltlcate  should  express  upon  its  face 
that  the  shares  were  "held  as  collateral  to 
the  note  of  J.  H.  Wentworth  for  $10,000, 
dated  April  8.  1808."  This,  although  It  does 
not  quite  say  so,  must  have  meant  that  the 
plaintiff  was  to  have  a  certificate  in  the 
form  provided  for  by  Pub.  St.  c.  105,  §  25, 
and  tbat  the  general  owner  of  the  stock  was 
to  have  the  rights  Incident  to  his  position. 
On  the  facts  this  seems  to  be  the  proper  con- 
clusion. If  so,  the  writ  oagbt  not  to  Issue. 
It  is  true  that  we  cannot  fully  adjust  the 
equities  of  the  parties  In  this  proceeding,  but 
we  may  take  them  into  account  In  the  exer- 
cise of  the  discretion  which  we  properly  may 
use  In  issuing  or  refusing  the  writ  Wald- 
ron  V.  Lee,  5  Pick.  323,  3S&;  IS  Enc.  PI.  & 
Pnic.  498,  490. 

Petition  dismissed. 


(US  lU.  ID 

GORDON  et  al     JOHNSON  et  «L 

(Supreme  Court  of  lUlnois.  June  21,  1900.) 

VENDOR'S  UEN— BNFORCEHENT— NBCESSART 
PAJtTIES— OBJECTION  ON  APPEAL— LACHES. 

1.  One  who  was  the  real  owner  of  iand 
standing  in  tiie  name  of  another,  and  is  the 
aquitabu  owner  of  tie  purchase-money  notes 
taken  by  such  other  person  on  selliDg  the  land, 
is  a  necessary  party  to  a  suit  to  enforce  the 
vendor's  lien  expressly  reserved  in  the  deed. 

2.  A  roidor's  lien  expressly  reserved  is  treated 
in  equity  as  a  mortgage,  ana  so  is  assigiiable. 

8.  Where  an  action  to  recover  a  payment  made 
by  mistake  would  not  be  barred  by  limitatioiii, 
a  cross  bill  pleading  the  payment  as  a  set-oK 
cannot  be  attacked  for  laches. 

4.  The  person  against  whom  suit  is  brongfat 
for  enforcement  of  a  vendor's  Hen,  specifically 
reserved  in  the  deed  to  him,  being  in  poflBOgion 
of  the  iand,  a  cross  bill  seeking  release  of  ths 
lien  on  the  ground  of  payment  oy  mistake  can- 
not be  attadted  for  laches. 

6.  The  absence  from  the  salt  of  a  necessary 
party  may  be  taken  advantage  of  for  the  first 
time  OD  appeal. 

Error  to  appellate  court  Third  district 
Suit  by  Henry  R.  Johnson  against  John 
Gordon  and  others.  A  cross  bill  was  filed 
by  said  Gordon  against  said  Johnson  and 
another.  A  decree  against  defendants  was 
affirmed  the  appellate  court  (79  m.  App. 
423),  and  tbey  bring  error.  Beversed. 

The  original  bill  in  this  case  was  filed  on 
March  19.  1894,  and  the  amended  bill  wu 
filed  on  July  12,  1894,  by  the  detbndam  In 
error  Henry  R.  Johnson  against  Uie  plahi- 
tlfF  In  error  John  Gordtm  and  others  here- 
inafter named,  to  enforce  a  vendor's  Hen 
upon  94  acres  of  land  situated  partly  in 
Scott  county  and  partly  In  Moi^rnn  count;, 
said  94-acre  tract  having  been  sold  and  era- 
veyed  by  Johnson  to  John  Gordon  on  Au- 
gust 23,  1890,  by  a  deed  of  that  date^  which 
In  the  body  of  It  expressly  reserved  a  vta- 
dor's  Hen.  Mary  B.  Gordon,  the  wife  et 
John  Gordon,  the  grantee  In  the  deedi,  was 
made  defendant  Elizabeth  Stryker,  who 
held  a  mortgage  to  secure  $14,00(^  dated 
February  4,  1884,  executed  to  her  by  John 
Gordon  and  his  wife  on  that  day  upon  said 
tract  of  94  acres,  and  about  400  other  acres 
of  land  located  in  said  counties,  and  owned 
by  said  Gordon,  was  also  made  a  party  de- 
fendant to  the  original  and  amended  bills. 
Certain  children  of  John  Gordon,  to  wit 
John  B.  Gordon,  Frank  T.  Gordon,  Harry  C 
Gordon,  Virginia  C.  Vasey,  and  Lillie  Agee, 
and  one  William  Gordon,  trustee,— to  whom 
John  Gordon  had  executed  a  deed  of  trust 
on  November  16,  1883,  conveying  160  acres 
of  the  land  Included  In  the  Stryker  mort- 
gage, but  not  including  said  94  acres,  and 
providing  therein  tbat  John  Gordon  should 
have  the  possession  of  said  land  during  his 
natural  life,  and  that  after  his  death  the 
same  should  be  conveyed  in  equal  parts  to 
his  said  six  children,— were  also  made  de- 
fendants to  said  bHIs.  Answers  were  Qled 
to  the  original  and  amended  bills  by  some 
of  the  defendants  thereto,  default  was  en- 
tered against  some  of  the  defendants,  and  a 
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^ardlan  ad  litem  was  appointed  for  one  of 
the  defendants,  -who  was  a  minor,  and  filed 
an  answer  for  him.  The  anawer  of  John 
Gordon  set  up  the  fact  that  the  title  to  the 
tract  of  94  acres,  and  to  other  lands  here- 
inafter mentioned,  which  had  been  conveyed 
to  H.  E.  Johnson,  was  really  held  by  John- 
son in  tmst  for  the  Jacksonville  National 
Bank,  and  that  said  lands  were,  as  matter 
of  fact,  owned  by  said  bank,  and  not  by 
aald  Johnson.  Mrs.  Stryker  filed  her  an- 
swer on  June  12,  1805,  setting  up  her  mort- 
gage, and  on  June  IS,  1895,  she  filed  a  cross 
bill  asking  for  the  foreclosure  of  her  mort- 
gage for  $14,000,  dated  February  4,  1884, 
due  In  five  years  after  date,  drawing  7  per 
cent.  Interest,  secured,  together  with  the 
principal  note,  by  five  Interest  notes,  each 
for  ¥580,  payable  in  one,  two,  three,  four, 
and  five  years  after  date.  The  Jacksonville 
National  Bank  was  not  made  a  party  to  the 
original  bill,  or  the  amCTded  bill,  or  to  the 
cross  bin  filed  by  Mrs.  Stryker.  John  Gor- 
don had  been  a  member  of  the  mercantile 
firm  of  John  Gordon  &  Co.,  doing  buslnesa 
In  Llnnville,  in  Morgan  county,  and  also  a 
member  of  the  mercantile  firm  of  Loar  ft 
Gordon,  doing  business  at  Jadcsonville,  in 
said  cotmty.  He  was  Indebted  in  large 
amounts  to  said  bank,  both  Individually  and 
as  a  member  of  said  firms.  On  February  6, 
1884,  he  paid  to  the  bank,  out  of  the  $14^000 
borrowed  from  Mrs.  Stryker,  his  individual 
indebtedness  to  the  bank  amounting  to  $8,- 
240.04,  or  thereabottts,  but  paid  nothing  upon 
the  firm  debts  due  to  the  bank.  The  proof 
tends  to  show  that  the  balance  of  the  914,000 
was  deposited  In  said  bank.  On  July  6, 
1886,  John  Gordon  filed  in  the  case  a  cross 
bill  against  Henry  Johnson,  which  was  de- 
murred to,  and  the  demurrer  was  sustained. 
The  cross  bill  was  then  amended  by  leave 
of  court,  and  a  demurrer  was  filed  to  it  as 
amended.  The  demurrer  to  the  cross  bill 
as  amended  was  sustained,  and  the  cross 
bill  was  dismissed.  The  Jacksonville  Na- 
tional Bank,  as  well  as  H.  B.  Johnson,  was 
made  a  defendant  to  the  cross  bill.  The 
croBS  bill  filed  on  July  5,  1896,  by  John  Gor- 
don against  the  Jacksonville  National  Bank 
and  the  defendant  in  error  H.  R.  Johnson 
set  up  substantially  the  following  facts:  On 
account  of  the  Indebtedness  of  the  firms  of 
John  Gordon  &  Co.  and  Loar  &  Gordon  to 
the  bank,  the  bank,  aa  February  22,  1886. 
sued  out  an  attachment  against  John  Gor^ 
don,  and  levied  upon  all  the  lands  embraced 
In  the  mortgage  to  Mrs.  Stryker,  being  about 
GOO  acres,  and  including  the  94  acres  above 
mentioned,  and  also  levied  the  attachment 
writ  npMi  f4,000  worth  of  property  belong- 
ing to  John  Gordon.  A  few  days  after- 
wards, to  vrit,  on  March  10,  1886,  Gordon 
settled  this  Indebtedness  to  the  bank  by  con- 
veying the  tract  of  94  acres  above  men- 
tioned, which  was  subject  to  the  Stiyker 
mcHTtsag^  to  H.  B.  Johnson,  and  also  by 
procqrlng  Samoel  W.  HeatoOi  bla  bro^eiv 


In-law,  to  convey  to  H.  B.  Johnson  other 
lands,  amounting  to  284  acres,  not  embraced 
in  the  Stryker  mortgage.  The  firm  indebt- 
edness to  the  bank,  upon  which  the  attach- 
ment suit  had  been  brought,  was  thus  setr 
tied  by  the  conveyance  to  Johnson  of  the 
378  acres  of  land  above  mentioned.  Subse- 
quently, on  May  29,  1886,  the  bank  entered 
up  judgment  in  the  attachment  suit  against 
John  Gordon  for  $19,437.11.  The  cross  bill 
filed  by  John  Gordon  charged  that  the  con- 
veyances made  to  Johnson,  who  was  a  di- 
rector of  the  bank,  and  represented  the  bank 
in  the  settlement  of  the  Indebtedness,  were 
made  for  the  benefit  of  the  bank;  that  the 
bank  represented  the  firm  indebtedness  to 
itself  to  be  about  $20,000,  and  took  the  378 
acres  of  land  at  the  gross  sum  of  $19,820; 
that,  in  consideration  of  the  conveyances  so 
made  to  Johnson,  the  bank  promised  to  sur- 
render to  Gordon  all  the  obligations  It  held 
against  him,  either  Individually  or  as  a 
member  of  said  firms,  and  to  give  him  a 
receipt  in  full  of  all  Its  demands  against 
him;  that  he  had  not  had  his  bank  book 
balanced  for  a  long  time,  and  did  not  know 
the  condition  of  his  Indebtedness,  either  in- 
dividually, or  his  partnership  indebtedness, 
and  relied  upon  the  statements  of  the  bank 
in  relation  thereto;  that  the  banki's  agento 
misrepresented  to  him  the  amounts  which 
he  owed;  that  the  notes  were  not  presented 
at  said  settlement,  and  although  he  often  ap- 
plied for  them,  as  well  as  for  a  statement 
of  his  account,  he  was  put  off  with  excuses 
coupled  with  promises;  that  he  did  not  suc- 
ceed in  getting  his  notes  from  the  bank,  and 
did  not  find  out  the  error  or  mistake  In  the 
representations  as  to  the  amount  of  his  In- 
debtedness until  November  21,  1892;  that  he 
then  notified  the  bank  of  the  error,  and  de- 
manded correction,  which  it  refused  to  make; 
that  on  August  23,  1890,  when  he  bought 
back  the  tract  of  94  acres  from  the  bank, 
represented  by  Johnson,  he  had  no  knowl- 
edge of  the  mistake  which  had  been  made 
In  March,  1886,  when  the  settlement  took 
^ce;  that  after  his  discovery  of  the  mis- 
take, In  November,  1882,  he  refused  to  make 
any  more  payments  to  Johnson  upon  the 
purchase  of  the  tract  of  94  acres,  which  had 
been  deeded  to  him  by  Johnson,  and  upon 
the  purchase  of  which  he  had  paid  $2,815.50 
in  cash,  and  given  his  notes  for  sums 
amountii^  altogether  to  $6,862.50,  said  notes 
being  due,  respectively,  on  the  1st  days  of 
March  hi  the  years  from  1892  to  1897,  In- 
clusive, the  first  note  for  $962.50  due  March 
1,  1892,  having  been  paid;  that  be  paid  the 
bank,  as  rent  for  the  said  94  acres,  about 
$500  every  year  for  five  years  up  to  March, 
1891;  that  a  correction  of  his  account  wIUi 
the  bank  would  show  no  Indebtedness 
isting  from  him  to  the  bank  on  account  of 
the  purchase  of  said  94  acres;  that  the 
bank  entered  up  Judgment  In  the  attach- 
mmt  suit  in  violation  ot  its  agreement  of 
settlement^  made  m  Marcb  1%  1896;  that 
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after  said  Bettlemmt  he  deposited  with  said 
■laiik  a  note  tai  one  EUIott  which  In  Jan- 
jory,  1892,  with  Interest,  amounted  to  91.SO0, 
but  that  said  bank  refused  to  account  to 
him  for  the  proceeds  of  the  collection  of 
said  Elliott  note;  that  when  he  succeeded 
In  getting  his  bank  book  and  checks  be 
found  sums  charged  to  him  which  be  sever 
drew,  and  checks  which  he  never  signed  and 
knew  nothing  about;  that  the  firm  of  John 
Gordon  &  Co.  was  dissolved,  and  Samuel  W, 
Heaton,  who  with  John  Qordon  was  a  men> 
ber  of  that  flrm,  agreed  to  pay  all  the  debts 
which  the  flrm  owed,  Indndlng  Its  Indebted- 
ness to  the  bank;  that  a  note  for  $4,00(^ 
which  Gordon  had  executed  to  the  hank, 
was  paid  or  dlBChaiged  by  Heaton.  wh<^  be- 
ing responsible,  gave  his  individual  note  for 
¥4,000  to  the  bank  to  be  substituted  in  place 
of  GU>rdott*s  note  for  94,000;  that  the  note 
so  mad«  by  Heaton  vras  accepted  by  the 
bank  in  ilea  of  Gordtm'a  note,  but  that  the 
bank  retained  Gwdai's  note,  and  added  It 
in,  with  Interest,  to  the  amount  of  its  in- 
debtedness ogaliast  Gordtm  without  the 
knowledge  of  OOTdon;  that  Gordon  did  not 
know  of  the  transaction  la  regard  to  said 
note  for  94,000  until  be  succeeded  in  getting 
frtntn  tlie  bank  his  notes  held,  by  the  bank; 
that  at  the  settlement  Gordon  was  funiished 
with  no  Itnns  by  which  the  mistake  in  diar- 
glttg  him  with  94^222,  th«  amount  of  the 
prtncfpal  and  Interest  due  upon  the  note  for 
94,000,  could  be  known;  that  the  aaJd'snm 
of  94,222  was  (m  Uarch  10;  1886,  erroneously 
to  the  bank  hy  the  oniTeyance  of  the 
lands  aforesaid;  th^t  he  (Gordtm)  did  not 
lum,  until  long  after  that  date^  that  ^oton 
had  given  his  own  note  in  lien  of  Gordmi's 
note;  that  Heaton  vraa  then,  and  la  now, 
perfectly  solvent.  The  cross  bill,  as  origi- 
nally filed  and  as  amended,  pn^  for  an  ae- 
conntliv  between  the  bank  and  the  plain- 
tiff in  error  Gordon,  and  that  the  amount 
of  indebtedness  due  from  Gordon  to  the 
bank  be  definitely  ascertained,  and  that 
there  be  entered  vpoa  the  records  a  full 
release  of  the  vendor's  lien  sought  to  be  en- 
forced by  the  original  and  amended  bills 
herein,  as  being  a  cloud  upon  the  title  of 
plaintiff  in  error  John  Gordon  to  said  84 
acres.  The  iruBt  deed,  executed  on  Novem- 
ber 18,  1883,  by  John  Gordon  to  Winiam 
Gordon,  trustee,  was  not  filed  for  record  un- 
til February  28.  1886,  the  day  after  the  at- 
tachment writ  in  the  sidt  by  the  bank  was 
levied  upon  the  property  as  above  set  forth. 
On  February  20,  1896,  the  court  below  en- 
tered a  final  decree.  This  decree  found  that 
there  iras  due  to  Mrs.  Stryker  upon  her 
mortg^  916,686.54,  and  tlut  she  was  en- 
titted  to  a  reasonable  soilcltor'B  fee  of  9B0a 
It  also  found  that  th»e  was  due  from  John 
Gordon  to  JfAnscm  the  sum  of  96.350.88  oa 
account  of  the  purchase  of  said  94  acres 
deeded  1^  Gordon  to  Johnson  August  23. 
IfiDO,  and  that  Johnson  was  entitled  to  a 
vendor's  Hen  for  the  amount  so  found  to  be 


due  to  him.  The  decree  ordered  Uie  pay- 
mmts  of  the  amounts  so  found  to  be  due  to 
Mrs.  Stryker  and  Johnson,  and  that  in  de- 
fault of  the  payments  the  land  should  be 
sold  by  first  offering  the  lands  described  In 
the  Stryker  mortgage,  and  not  des<^Ibed  In 
the  trust  deed  to  William  Gordtm,  and  not 
Included  in  the  deed  ot  John  Gord<m  and 
wife  to  Johnsimr  the  latter  deed  having  been 
executed  not  only  by  John  Gordon  and  wife, 
but  by  two  sons  of  John  Gordon,  to  wit, 
John  B.  Gordon  and  Frank  T.  G<M<don.  The 
decree  provided  that;  If  the  land  last  named 
should  not  be  sold  for  suffldoit  to  pay  the 
amount  due  to  Mrs.  Str^Eor,  then  the  84 
acres  described  in  the  deed  of  the  defendant 
in  error  JohnsMi  to  tibe  p'i1n*>*f  in  error 
John  Gordon  Slumld  be  S(M;  and  that,  if 
the  lands  last  named  should  not  bring  a 
sum  sufficient  to  pay  the  amount  due  Mrs. 
Stryker  and  H.  B.  Johnson,  then  that  the 
trust  lands  should  be  sold,  and  two-sevenths 
of  tiie  proceeds  thereof  should  be  implied  to 
the  payment  of  the  debt  found  du»  tnm 
JfOai  Gtordon  to  Joluuon,  and  tibat  the  re- 
m^btder  thereof  should  be  brouiAit  Into 
court  TtK  decree  ^so  appointed  one  Gr^ 
ory  recover  of  the  84  acres,  and  he  was 
ordered,  to  take  possession  of  the  same,  and 
rent  the  some,  and  report  to  the  court.  The 
decree  Ham  entered  was  takm  for  review 
to  the  appelate  court  by  writ  of  error,  and 
the  appeUote  court  rendered  a  judgment 
afflrming  the  decree.  The  presoot  bin  is 
prosecuted  fnan  said  Judgment  of  afflrm- 
anoe. 

J.  M.  RIggs,  for  plaintiffs  In  error.  Mor^ 
riaon  &  Worthington,  for  defendants  In  er- 
ror. 

HAGRtJDEB,  J.  (after  stating  the  facts). 
The  bin  in  this  easo,  as  orlginaUy  framed 
and  as  finally  amended.  Is  filed  by  the  de- 
fendant in  error  Johnson  against  the  plain- 
tiff in  error  John  Gordon  to  enforce  a  vendor^ 
lien  upon  84  acres  of  land  reserved  in  a 
deed  of  said  94  aci-es  executed  by  Johnson 
to  Gordon  on  August  23,  1800;.  The  deed 
recites  upon  its  face  that  a  vendor's  lien  Is 
expressly  reserved  upon  the  lands  therdn 
described,  to  be  enforced  in  any  court  hav- 
ing Jurisdiction  in  such  a  cose.  Vpan  the 
execution  of  the  deed,  John  Gordon  paid 
92,8t5.S0,  and  gave  his  six  notes  fw  the  bal- 
ance of  the  purchase  money.  The  first  of 
these  notes,  for  9062.60,  due  March  1,  1890, 
was  paid.  Gordon  refused  to  pay  any  of 
the  other  notes  for  the  reasons  set  forth  In 
the  statement  preceding  this  opinion.  It  la 
provided  in  each  of  the  notes  that.  If  any 
part  of  the  sum  shall  remain  unpaid  for  90 
days  after  it  is  due,  then  all  of  the  uotM 
dot  then  paid  shall  Immediately  become  due 
and  collectible. 

The  94  acres  which  Johnson  deeded  to 
John  Gordon  ou  August  28,  1880;  had.  on 
March  IOl  1886,  been  ccmveyed  to  JobOMm 
in  the  settlement  of  the  Indebtedness  due 
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Irom  Gordon  to  tbe  JacksonTllle  National 
Bank.  The  evidence  Is  quite  clear  that 
Johnson  himself  had  no  real  Interest  In  the 
land,  but  held  the  title  for  the  bank,  of 
which  he  was  a  director.  The  real  party 
In  Interest  Is  the  bank,  and  not  Johnson,  al- 
though the  bill  Is  filed  In  the  name  of  John- 
son. The  notes  given  for  the  purchase 
money  were  payable  to  the  order  of  Johnson, 
tut,  as  matter  of  fact  the  bank  is  the  real 
-owner  of  the  notes,  and  of  the  Hen  which' 
this  bill  Is  filed  to  enforce.  Joboson  says 
In  hiB  testimony:  "The  94-acre  tract  con- 
veyed to  me  was  valued  at  $90  per  acre, 
■and  the  amount  was  paid  on  the  bank  debt 
In  the  attachment  suit.  These  conveyances 
were  made  to  me  for  the  use  of  the  bank, 
And  In  settlement  of  the  bank's  claim  against 
Gordon,  and  the  same  were  applied  as  a 
credit  on  Gordon's  debt.  ♦  *  •  I  do  not 
consider  I  have  any  Interest  In  this  94  acres 
-of  land,  only  as  I  am  Interested  In  the  hank. 
I  have  an  Interest  In  the  bank,  but  no  per- 
sonal Interest  in  this  land.  Whatever  mon- 
«y  Is  derived  from  the  sale  of  this  land  will 
go  to  the  bank,  and  not  to  me.** 

Inasmuch  as  the  Jacksonville  National 
Bank  was  the  real  owner  of  the  land  deeded 
to  John  Gordon,  and  upon  which  a  vendor's 
lien  was  reserved,  and  Inasmuch  as  the  bank 
Is  the  equitable  owner  of  the  notes  given 
for  the  purchase  money  which  are  sought  to 
be  enforced  by  these  proceedings,  the  bank 
was  a  necessary  party.  The  bill  should 
have  been  filed  In  the  name  of  the  Jackson- 
ville National  Bank,  either  alone  or  In  con- 
nection with  H.  R.  Johnson.  . 

Where  there  Is  a  stipulation  In  a  convey- 
ance of  land  reserving  to  the  grantor  a  lien 
on  the  land  conveyed  as  security  for  the 
unpaid  purchase  money,  the  vendor's  lien 
exists  by  express  reservation.  Such  a  lien 
Is  (liferent  from  the  Implied  lien  which 
equity  raises  in  favor  of  a  vendor  who  has 
parted  with  the  legal  title  without  payment. 
The  lien  for  the  unpaid  purchase  price,  be- 
ing expressly  resen'ed,  is  conferred  by  the 
contract  between  the  parties.  It  arises  out 
of  the  express  agreement  of  the  parties.  28 
Am.  &  Eng.  Enc.  Law,  pp.  I&4,  185.  When 
the  Iten  Is  thus  expressly  reserved,  It  Is  In 
the  nature  of  a  mortgage,  and  In  equity  is 
treated  as  a  mortgage.  Robinson  t.  Apple- 
ton,  12i  m.  276,  15  N.  E.  761. 

The  ordinary  "vendor's  Hen,"  as  that  term 
is  used  In  the  books,  Is  the  equitable  right 
which  the  vendor  Impliedly  retains  of  sub- 
jecting the  land  sold  to  the  payment  of  the 
purchase  money.  It  arises  from  an  implied 
agreement,  existing  between  the  vendor  and 
vendee,  that  the  former  shall  have  a  Hen  on 
the  lands  sold  for  the  payment  of  the  pur- 
chase money.  It  grows  out  of  the  Implica- 
tion of  law  that  the  seller  does  not  Intend 
to  release  bis  claim  on  the  land  for  the  pur- 
chase money.  The  vendor's  lien,  thus  aris- 
ing by  ImpHcation  of  law.  Is  personal,  and 
cannot  be  assigned.   Keith  t.  Horner,  32 
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III.  524;  DayhufC  v.  Dayhuff.  81  HI.  49Q; 
Smalt  V.  Stagg,  05  III.  39;  Bonnell  v.  Holt, 
89  111.  71.  But  where  the  lien  Is  expressly 
reserved  in  the  deed,  and  so  arises  out  of 
the  express  contract  of  the  inrties,  it  Is 
transferable,  and  the  assignee  may  enforce 
it  In  a  court  of  equity.  28  Am.  As  Eag.  Enc. 
Law,  p.  190;  Carpenter  v,  Mitchell,  54  111. 
126;  Markoe  v.  Andraa,  67  IH.  34;  Wright  v. 
Troutmau,  81  III.  374;  Blalsdell  v.  Smith,  3 
111.  App.  150.  Such  an  express  reservation 
of  the  Hen  in  a  deed  amounts  to  more  than 
an  ordinary  Hen  of  the  vendor.  "It  Is  a 
written  contract  that  the  land  shall  be  bur- 
dened with  the  lien  until  the  notes  are  paid. 
If  not  a  mortgage,  It  approximates  one  more 
nearly  than  an  ordinary  vendor's  Hen.  It 
declares  the  land  to  be  in  pledge  for  the 
payment  of  the  purchase  money.  It  has  the 
same  effect  as  if  a  written  agreement  had 
been  entered  Into,  and  signed  by  the  par- 
ties, that  there  should  be  a  Hen  on  the  land 
to  secure  the  payment  of  the  notes,  and  that 
the  assignee  of  the  notes  should  bave  the 
right  to  enforce  it**  Carpenter  t.  Mitchell, 
M  111.  126. 

In  the  case  at  bar  Johnson  held  the  legal 
title  to  the  land,  and  was  the  payee  In  the 
notes,  but  the  bank  was  the  equitable  owner 
both  of  the  land  and  of  the  notes;  and  hence 
could  become  the  owner  of  the  vendor's  lien 
reserved  In  the  deed  by  assignment  of  the 
notes  or  conveyance  of  the  land  to  It  by 
Johnson.  It  was  not  necessary  to  use  the 
name  of  Johnson  alone  to  enforce  the  ven- 
dor's Hen,  because,  being  expressly  reserved 
In  the  deed,  the  Hen  could  be  assigned  to 
the  bank.  It  Is  well  settled  that  In  equity 
those  having  a  beneficial  Interest  in  the  sub- 
ject-matter and  relief  sought  are  the  proper 
parties  to  sue,  although  they  may  not  have 
the  legal  title  or  Interest  therein.  Moore  v. 
Trustees,  19  111.  83;  Frye  v.  Bank,  5  Gil- 
man,  332;  Wlnkelman  T.  Klser,  27  III.  21. 
The  general  rule  is  that  in  suits  respecting 
the  trust  property  brought  either  by  or 
against  the  trustee,  the  trustee  is  a  neces- 
sary party  because  he  holds  the  legal  In- 
terest The  beneficiary  Is  a  necessary  party 
because  he  has  the  equitable  and  ultimate 
Interest  to  be  affected  by  the  decree.  Dubs 
V.  Egli,  167  ni.  514,  47  N.  B.  766,  and  cases 
cited.  A  bill  In  chancery  to  enforce  a  ven- 
dor's Hen  for  the  unpaid  purchase  money 
should  not  be  filed  in  the  name  of  one  party 
for  the  use  of  another,  but  the  suit  should 
be  brought  In  the  name  of  the  beneficial 
party  or  of  the  real  party  in  Interest.  Elder 
V.  Jones,  85  111.  384;  Smith  v.  Brittenham, 
109  ni.  540.  In  every  suit  in  equity,  all 
persons  having  equitable  rights  In  the  sub- 
ject of  dispute,  as  well  as  persons  having 
legal  rights  therein,  should  be  made  parties, 
Gerard  v.  Bates,  124  111.  150,  16  N.  E.  253; 
Moore  v.  Munn,  69  III.  601;  Story,  Eq.  PI. 
S  207.  The  rule,  as  applicable  to  foreclo- 
sures, has  been  thus  stated:  "All  persons 
who  have  the  legal  interest  in  the  mortgage, 
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as  well  as  those  who  hare  the  eqaitftble  In- 
terest therein,  are  necessary  parties  to  a 
bill  to  foreclose."   Id.  S  201. 

Inasmuch  as  an  express  lien  to  secure  the 
notes  given  for  the  purchase  money  was  re- 
served In  the  deed  executed  by  Johnson  to 
Gordon,  and  Inasmuch  as  the  enforcement 
of  such  a  Hen  Is  treated  In  equity  as  the 
foreclosure  of  a  mortgage,  and  Inasmuch  as, 
under  the  authorities  cited,  the  equitable 
and  legal  owners  of  a  mortgage  are  both 
necessary  parties  to  a  blU  to  foreclose.  It 
necessarily  follows  that  the  JadESonvIlle 
National  Bank  was  a  necessary  party  to  this 
suit  The  bank,  howerer,  was  not  mode  a 
party  thereto  In  the  original  or  amended  bill 
filed  by  Johnson,  or  In  the  cross  bill  filed  by 
Elizabeth  Stryker,  although  attention  was 
called  to  the  beneficiary  Interest  of  the  bank 
In  the  answers  filed  by  the  plaintiffs  in  er- 
ror. The  plaintiff  In  error  John  Gordon 
made  the  bank  a  party  defendant  to  his 
cross  bill,  but  that  bill,  being  demurred  to, 
was  dismissed,  and  thereafter  the  suit  pro- 
ceeded without  the  presence  of  the  bank  in 
court. 

Where  the  rights  of  parties  not  before  the 
court  are  intimately  connected  with  the 
matter  In  dispute,  so  that  a  final  decree  can- 
not be  made  without  materially  affecting 
their  Interests,  as  In  this  case,  the  objection 
may  be  taken  at  the  hearing,  or  on  appeal, 
or  on  error.  Prentice  t.  Kimball,  19  111.  320; 
Knopf  T.  Board,  173  111.  196,  50  N.  E.  66a 
In  the  case  at  bar  the  rights  of  the  Jackson- 
ville National  Bank  were  so  involved  as  to 
make  It  a  necessary  party,  and,  as  It  Is  a 
necessary  party,  advantage  may  be  taken  of 
its  absence  from  the  salt  at  any  time  during 
the  pendency  thereof,  either  on  appeal  or 
error.  That  the  bank  was  a  necessary  party 
Is  evident  from  an  examination  ot  the  cross 
bill  filed  by  the  plaintiff  In  error  John  Gor- 
don against  the  Jacksonville  National  Bank 
and  the  defendant  in  error  H.  R,  Johnson. 
We  tliink  that  the  court  below  erred  In  sus- 
taining the  demurrer  to  that  bill.  The  bill 
shows  that  the  plaintiff  In  error  John  Gor- 
don end  the  two  firms,  in  each  of  which  he 
was  a  partner,  had  extended  business  trans- 
actions for  many  years  with  the  Jackson- 
ville National  Bank.  A  settlement  was  had 
between  Gordon  and  the  bank  of  his  Indebt- 
edness and  of  the  indebtedness  of  the  firms 
of  which  he  was  a  member  to  the  bank. 
But  a  mistake  was  made,  according  to  the 
allegations  of  the  cross  bill,  which,  by  de- 
murrer, were  admitted  to  be  true,  In  the 
amount  of  the  Indebtedness  doe  by  Gordon 
and  the  firms  In  question  to  the  bank.  The 
details  of  the  settlement  In  question,  and 
the  grounds  upon  which  It  was  arrived  at, 
are  set  forth  in  the  statement  which  pre- 
cedes this  opinion,  and  need  not,  therefore, 
be  here  repeated.  The  bill  alleges  that  the 
mistake  was  not  discovered  until  November 
ai,  1802.  The  original  bill  in  this  case  for 
the  enforcement  of  the  vendor's  Hen  was 


filed  on  March  19,  1S94,  and  the  cross  bill 
of  Gordon  against  the  bank  and  Johnson 
was  filed  on  July  15,  1895.  As  we  under- 
stand the  argument  of  counsel,  the  main 
ground  upon  which  the  demurrer  to  the 
cross  bin  was  sustained  was  that  Gordon 
was  guilty  of  laches  in  filing  his  cross  bill. 
Inasmuch  as  It  was  not  filed  until  nearly 
three  years  after  his  discovery  ot  the  mis- 
take. 

At  law  money  paid  under  a  mistake  of 
fact  may  be  recovered  back.  Wolf  v, 
Bealrd.  123  lU.  686.  15  N.  K  161;  Kerr, 
Fraud  &  If.  p.  415.  Where  money  la  paid 
by  a  man  under  a  mistake  as  to  his  right 
and  his  duty,  which  he  was  under  no  legal 
or  moral  obligation  to  pay,  and  where  the 
recipient  has  no  right  in  good  conscience  to 
retain  it,  it  may  be  recovered  back.  Nor- 
throp's  Ex'rs  v.  Graves,  19  Conn.  548.  In 
such  cases  of  fraud  or  mistake,  the  statute 
of  limitations  begins  to  run  from  the  time 
of  the  discovery  of  such  fraud  or  mistake, 
and  not  before.  Mcintosh  v.  Saunders,  6B 
IIL  128.  The  rule  applies  not  only  to  money, 
but  to  anything  which  Is  received  as  money. 
Even  land,  when  received  and  acknowledged 
as  money,  has  been  held  to  be  sufficient  to 
sustain  tn  account  for  money  had  and  re- 
ceived. Railroad  Co.  v.  Faunce,  6  Gill,  68. 
Here  the  money  or  land  paid  by  Gordon 
under  mistake  towards  the  settlement  of 
his  indebtedness  to  the  bank  could  be  re- 
covered by  him  in  an  action  at  law  at  any 
time  within  five  years  from  November  21. 
1892,  when  the  discovery  of  the  mistake  was 
made.  As  a  general  rule,  courts  of  equity 
follow  the  Ia*w  In  allowing  the  defense  of 
the  statute  of  limitations.  Where  the  stat- 
ute of  limitations  would  bar  a  matter  at 
law,  and  the  matter  is  litigated  in  chancery, 
the  latter  tribunal  will  follow  the  analogies 
of  the  law.  Harris  v.  Mills,  28  lU.  44; 
Castner  v.  Wabrod,  83  111.  171;  Cartwright 
V.  McGown,  121  HI.  388,  12  N.  B.  737.  The 
cross  bill  here  was  filed  within  less  than 
three  years  after  the  discovery  of  the  mis- 
take, and,  as  the  statute  of  limitations 
would  not  have  been  a  good  defense  to  a 
recovery  at  law,  it  could  not  be  a  good  de- 
fense in  equity.  Of  course,  where  it  clearly 
appears  that  the  money  was  voluntarily 
paid  with  full  knowledge  of  the  facts.  It 
cannot  be  recovered  back  though  paid  un- 
der  a  mistake.  Bank  r.  McGUvray,  4  Gray, 
518.  In  the  case  at  bar,  however,  the  land 
was  not  conveyed  In  payment  of  the  debts 
due  to  the  bank  with  full  knowledge  of  all 
the  facts  in  the  case.  In  view  of  what  has 
been  said,  it  cannot  be  successfully  contend- 
ed that  plaintiff  In  error  John  Gordon  was 
gnilty  of  laches  In  filing  the  cross  bill. 

In  addition  to  what  has  been  said,  the 
evidence  shows  that  the  plaintiff  In  error 
John  Gordon  was  in  possession  of  the  M 
acres  from  March  10,  1886,  up  to  the  time  of 
filing  his  cross  bill,  in  July.  189S.  The  cross 
bill  prayed  that  there  should  be  ottered 
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upon  the  ncofds  a  fnll  nlesM  ct  the  ven- 
doE^i  Hen  <teecribed  In  the  bill  as  bcdng  a 
dond  upon  tbe  enn  complalnanfa  title.  A 
cToaa  bill  tot  ttHivt  may  be  filed  when  the 
oriffliial  bDl  ts  brought  tor  the  specific  p«i> 
fonnance  of  a  wrlttm  contract  which  the 
defendant  at  the  same  time  insists  ong^  to 
be  dellTmd  np  or  canceled.  Story,  Bq.  PI 
1301.  In  the  case  at  bar  the  blU  la  brought 
for  the  spedflc  performance  of  a  written 
contract  for  the  sale  of  land  aa  embodied 
In  the  deed,  reserving  a  vendor's  Uen  and 
describing  notes  for  the  nnpald  purchase 
money;  and  the  cross  complainant  John 
Gordon,  one  of  the  defendants  below,  Insists 
that  the  contract  reserving  tbe  Uen  should 
be  canceled.  It  is  weU  settled  that  Uu^es 
cannot  be  Imputed  to  the  complainant  In  a 
blU  who  Is  In  possession  of  the  property  in 
controversy.  The  statute  of  limitations,  or 
a  mle  of  limitation  in  equity,  does  not  run 
against  tibe  party  In  possesalon  of  real  es- 
tate, but  only  against  him  who  Is  out  of 
poBseesI^m.  Parker  v.  Shannon,  137  HL  376, 
27  N.  B.  626.  Hene,  for  the  reason  that  the 
plaintiff  In  error  John  Gordon  was  in  pos- 
session of  the  proiwrty,  his  cross  bill  is  not 
demurrable  vpm  the  ground  of  laches. 

The  cross  bill  idiould  have  been  rettined 
for  the  purpose  of  bringing  into  court  the 
bank,  which  was  the  owner  of  the  subject- 
matter  of  the  litigation,  so  that  the  true 
state  of  sffairs  could  be  ascertained  in  eq- 
uity. The  defendant  in  error  Johiuon,  rep- 
resenting the  bank,  came  into  a  court  of 
equity  to  enforce  a  Uen  for  Unpaid  purchase 
money  represented  by  notes  given  therefor. 
The  cross  bDl  filed  by  the  defendant  John 
Gordcm  set  np  equities  arising  out  of  the 
subject-matter  of  the  original  bill  which 
entitled  him  to  affirmative  reUef .  He  could, 
therefore,  as  a  matter  of  right,  present  such 
equity  by  way  of  cross  bill,  and  it  was  wror 
to  dismiss  his  cross  bUL  He  sought  to  set 
up  therein  a  set-off  of  what  the  bank  owed 
him  on'  account  of  his  aUeged  overpayment 
to  the  bank  against  the  purchase  money 
sought  to  be  collected.  It  is  true  that  a 
court  of  equity  will  not  allow  such  a  set-off, 
unless  the  par^  seeking  It  can  show  some 
equitable  ground  for  relief.  The  mere  ex- 
istence of  cross  demands  Is  not  sufficient,  but 
a  set-<MC  Is  ordinarily  allowed  In  equity 
when  the  party  seeking  the  benefit  of  it 
can  show  some  equitable  ground  for  being 
protected  against  hte  adTeTsary*s  demand. 
Quick  Lemon,*  106  lU.  578;  Houston  v. 
Maddux,  179  Dl.  377,  53  N.  B.  STO. 

Por  the  errors  In  falling  to  make  the 
Jacksonvine  National  Bank  a  par^  to  the 
proceeding,  and  in  dismissing  the  crms  bUl 
of  the  plaltttlfl  in  error  Gordon,  the  Judg- 
ment of  the  appellate  court  and  the  decree 
of  the  circuit  court  are  reversed,  and  the 
canae  Is  remanded  to  the  latter  court  for 
further  proceedings  In  accordance  with  the 
views  herein  OEpressed.  Beversed  and  re- 
manded. 


OMIIL  MNO 

CITY  OF  CHICAGO  v.  CHICAGO  ft  N.  W. 
BY.  CO. 

(Supreme  Court  of  IlUnols.    June  21,  1900.) 

ASSUMPSIT— PLBADINO-COMHON  COUNTS— UN- 
UQUIDATBD  DAMAOBS— UABILITT-^VI- 
DBNCB— SPECIAL  PLBAi)INO. 

The  defendant  company  boilt  Its  tracks 
dlagooally  across  certain  streets,  so  as  to  ne- 
cessitate the  building  of  a  Tladnct  to  ac- 
commodate public  traffic,  and  abutting  proi»- 
ertr  owners  obtained  Judgmeots  against  the 
plaintiff  for  the  tujurlea  to  their  property  by 
reason  of  such  viaduct,  wbich  the  plaintiff 
paid,  and  then  filed  a  declaration  In  toe  com- 
mon counts  against  the  defendant  to  recover 
the  amonnts  so  paid.  Held,  that  evidence  to 
show  tbe  recovery  of  each  damages  b;  abat- 
ting  property  owners  and  their  payment  by 
plaintiff  was  not  admissible  onder  tbe  com- 
mon connta,  since  the  liability  was  not  for  a 
debt,  but  for  unliquidated  damages,  and  was 
not  paid  at  defendant's  request,  and  there  was 
no  contract  relation  between  plaintiff  and  de- 
foidant. 
Magmder,  J^  dissenting. 

Aiqpeal  from  appellate  court;  First  district 
Action  by  the  dty  of  Chicago  against  the 
Chicago  ft  Northwestern  Bailway  Company. 
From  a  Judgment  In  favor  of  defendant,  af- 
firmed by  the  appellate  court  (S7  HL  App. 
fOl),  plaintiff  appeals.  Affirmed. 

0.  M.  Walker  and  S.  A.  Lyode,  for  appel- 
lant  E.  £.  Osbom,  for  appellee. 

GABTWBIGHT,  J.  This  suit  came  on  for 
trial  in  the  superior  court  of  Cook  county 
upon  an  Issue  formed  by  a  declaration  of 
appellant  containing  only  the  common 
counts  and  a  plea  of  non  assumpsit  filed 
thereto  by  appellee.  There  had  been  a  spe- 
cial coant  to  wliich  a  plea  of  the  statute  of 
Umltations  was  biterposed,  and  the  court 
had  overruled  appellant's  demurrer  to  the 
plea.  The  ruling  on  the  demurrer  Is  as* 
signed  for  error  upon  the  record,  but  no  ar^ 
gument  is  made  In  support  of  the  assign- 
ment which  is,  therefore,  regarded  as  aban- 
doned. Chicago  avenue  runs  east  and  west 
and  Halsted  street  north  and  south  In  the 
city  of  Chicago,  and  the  tracks  of  defendant 
cross  these  streets  near  the  point  of  intersec- 
tion, running  in  a  diagonal  dlrectlui  from 
southeast  to  northwest.  Plaintiff,  in  order 
to  maintain  the  Issue  on  its  part  under  the 
common  counts,  offered  evidence  that  the 
tracks  obstructed  the  public  use  of  the 
streets  to  such  an  extent  that  It  became 
necessary  at  the  point  of  intersection,  in  or- 
der to  restore  the  streets  for  the  use  of  the 
public,  to  build  a  viaduct  over  the  tracks, 
with  approaches  on  Halsted  street  and  Chi- 
cago avenue;  that  plaintiff  built  such  viaduct 
and  approaches,  and  defendant  contributed  a 
large  part  of  the  cost  tbereof;  that  sutta 
were  brought  against  plaintiff  by  owners  of 
property  abutting  on  the  approaches  to  re- 
cover damages  to  their  property  resulting 
from  such  constmctlon,  and  tbat  Judgments 
were  recovered  by  such  owners  against 
plaintiff,  which  it  paid.  Defendant  objected 
to  tiie  proffered  evidence  on  the  ground  that 


Digitized  by  Google 


796 


57  N0RTHBA8TERN  BBPOBTBB. 


It  wHB  nof  admissible  under  the  common 
counts.  Tbe  objection  was  snstained.  and 
the  eTldence  was  not  admitted.  There  be- 
ing no  evidence  in  support  of  tbe  declara- 
tion, tbe  court  instructed  tbe  Jur^  to  return 
a  verdict  for  defendant,  which  they  did,  and 
judgment  was  entered  accordingly.  The 
branch  appellate  court  for  tbe  First  district 
affirmed  tbe  judgment. 

The  various  counts  of  the  declaration  were 
tbe  following:  First,  indebitatus  assnmpslt 
for  goods,  wares,  and  merchandise  sold  and 
delivered;  second,  quantum  valebant  for 
goods,  wares,  and  merchandise  sold  and  de- 
livered; third,  a  consolidated  money  count 
in  Indebitatus  assumpsit  for  money  loaned, 
money  paid,  laid  out,  and  expended  for  de- 
fendant at  Its  request,  money  had  and  re- 
ceived by  defendant  for  the  use  of  plaiotiff, 
money  due  and  owing  for  Interest,  and  mon- 
ey due  for  work  and  material;  fourth,  a 
count  fior  money  found  due  upon  an  account 
stated.  The  common  counts  are  founded 
upon  an  expressed  or  Implied  promise  on  tbe 
part  of  the  defendant  to  pay  money  to  the 
plaintiff  In  consideration  of  a  precedent  and 
existing  debt  It  has  often  been  said  that, 
where  there  Is  a  contract  fully  performed, 
and  nothing  remains  to  be  done  but  the  pay- 
ment of  money  by  the  defendant,  the  liabil- 
ity may  be  enforced  under  the  common 
counts.  It  is  said  that  in  this  case  nothing 
remains  to  be  done  by  the  defendant  but  to 
pay  the  money  demanded  by  the  plaintiff. 
But  that  may  be  said  of  a  defendant  in  any 
case,  and  the  other  part  of  tbe  proposition— 
that  there  must  be  b' contract  fully  perform- 
ed by  tbe  plaintiff— cannot  be  Ignored. 
There  was  no  contract  relation  between  tbe 
plaintiff  and  defendant  with  respect  to  the 
payment  of  these  damages,  or  concerning 
any  liability  of  defendant  therefor.  Appel- 
lant sought  to  prove,  not  a  contract  express- 
ed or  implied,  but  an  alleged  duty  of  defend- 
ant which  was  performed  by  plaintiff. 
Tbere  is  no  pretense  that  defendant  ever 
recognized  the  validity  of  tbe  claims  of  prop- 
erty owners,  or  the  amount  of  damages,  or 
agreed  in  any  manner  to  pay  or  satisfy 
them.  No  count  of  this  declaration  would 
give  any  hint  to  the  defendant  of  the  claim 
against- which  it  was  called  upon  to  defend, 
and.  of  course,  the  evidence  could  not  be  ap- 
plied to  the  counts  for  goods,  wares,  and 
merchandise,  money  loaned,  money  had  and 
received.  Interest,  labor  and  material,  or 
money  due  on  an  account  stated.  They  are 
all  utterly  foreign  to  the  claim  made  at  the 
trial.  The  only  count  under  which  It  seems 
to  be  claimed  that  the  evidence  was  admissi- 
ble Is  the  count  for  money  paid  out  for  de- 
fendant at  Its  request.  It  Is  argued  that,  Ifl 
the  evidence  bad  been  admitted,  It  would 
have  established  defendant's  duty  and  legal 
obligation  to  build  a  viaduct,  so  as  to  re- 
store the  streets  to  proper  condition  for  pub- 
lic use;  that  It  would  have  proved  that 
plaintiff  performed  such  duty  to  tbe  public 


owing  by  defendant;  that.  If  defendant  had 
performed  the  duty,  it  would  have  become 
liable  to  pay  damages  to  property  owners 
suffered  by  reason  of  tbe  coastractlon  of  tbe 
viaduct  and  approaches;  and  that  In  per- 
.forming  tbe  duty  plaintiff  became  liable  to 
pay  these  damages,  and  paid  them.  It  la 
argued  that  from  these  tacts  the  law  would 
raise  an  implied  promise  on  the  part  of  the 
defendant  to  repay  plaintiff  the  money  90 
paid.  An  action  under  this  count,  however. 
Is  only  sustainable  where  the  money  waa 
paid  upon  tbe  request,  expressed  or  Implied, 
of  the  defendant  2  Enc.  PI.  ft  Prac.  1012; 
1  Chit  PI.  360;  1  Shlno,  PL  ft  Prac.  48S. 
It  is  not  sofflcient  that  defMidant  waa  bene- 
fited by  the  payment,  but  It  must  have  been 
done  at  Its  request  expressed  or  Implied^ 
and  plaintiff  could  only  recover  on  proof  of 
facts  that  would  show  such  a  request  of  the 
defendant  One  party  cannot  voluntarily 
make  himself  a  creditor  of  another;  and.  If 
plaintiff  paid  the  obligation  of  the  defendant 
without  its  knowledge  or  consent,  tt  cannot 
recover  such  payment  back  under  this  count 
Durant  v.  Bogera,  71  111.  121. 

Again,  the  alleged  liability  was  not  for  a 
debt  but  for  unliquidated  damages,  which 
the  plaintiff  claims  were  caused  by  tbe  per^ 
formance  of  a  duty  owing  to  the  public  by 
defendant  The  evidence  did  not  relate  to 
the  payment  of  a  debt  but  of  unliquidated 
damages.  The  defendant  waa  not  a  party 
to  the  suits  by  the  property  owners,  either 
on  the  record  or  by  notice  from  defendant 
to  appear  and  defend,  and  it  was  not  bound 
by  tbe  judgments  recovered.  The  admis- 
sion of  tbe  evidence  in  this  case  would  in- 
volve a  trial  upon  the  merits  and  an  Inquiry 
into  the  actual  damages  sustained  by  the 
property  owner  In  each  case.  The  amounts 
paid  by  the  plaintiff  being  In  the  nature  of 
unliquidated  damages,  and  not  debts  due 
from  the  defendant,  tbe  declaration  must  be 
special.  2  Knc.  PI.  ft  Prac.  1014;  1  Chit  PU 
350.  Tbe  court  was  right  in  refusing  to  ad- 
mit the  evidence  under  tbe  pleadings.  The 
judgment  of  the  branch  appellate*  liourt  la 
affirmed.  Judgment  affirmed. 

MAOBUDEB,  J.,  dissoita. 


(186  III.  62»> 

PHILUPS  et  al.  v.  PHILUPS  et  aL 

(Supreme  Court  of  Illinois.    June  21,  1900.) 

INFANTS— PARTITION-GUARDIAN  AD  UTB»- 
PLEADINO— ADUINISTRATION  OP 
OATH  BY  ATTORNEY. 

1.  Where  the  private  Interests  of  a  guardian 
Id  a  suit  for  partition  are  adverse  and  hos- 
tile to  those  of  his  wards,  the  court  cannot 
proceed  without  the  appointment  of  a  guardian 
ad  litem  for  the  wards. 

2.  A  decree  in  partition  setting  apart  to 
minors  lots  18^  feet  wide  and  ranning  back 
600  feet  from  the  street,  after  two  reports 
other  commissioners  that  the  property  was  not 
dirisible,  cannot  be  sustained  for  iajostice  to 
such  minors. 

3.  The  administration,  by  his  solicitor,  of 
oath  of  a  client  to  his  pleading  is  Impropa. 
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Brcv  to  sqteilOT  coifft.  Cook  comrty;  John 
B.  Payne,  Judge. 

BUI  bj  BlUssbetb  Kloepfer  against  John 
PUIliiw  and  others  tor  assignment  of  dower 
to  defendant  Adam  PbllUps  and  for  partition. 
vt  cortaln  realty.  From  a  decree,  John  Phil- 
lips and  others  bring  error.  Reversed. 

Hamllne.  Scott  &  Lord,  for  plalntlfb  In  er- 
ror. 

CABTWRIGHT,  J.  Elisabeth  Klo^fer. 
one  of  the  defendants  tn  error,  filed  her  bill 
In  the  superior  court  of  Cook  county  against 
plaintiffs  in  error  and  Adam  Phillips,  another 
defendant  in  error,  alleging  that  plaintiffs  In 
error  were  Infanta,  and  tenants  In  common 
with  her  of  certain  real  estate  In  the  Tillage 
of  Wlnnetka.  in  Cook  county,  snbject  to  the 
dower  rights  of  said  Adam  Phillips.  The  bill 
prayed  for  the  assignment  of  dower  -to  Adam 
Phillips  and  pulltlon  of  the  premises.  Plain- 
tiffs in  error,  the  Infant  defendants  to  the  bill, 
answered  the  same  by  theit  guardian,  the 
other  defendant,  Adam  PhllUps.  The  guard- 
Ian  also  answered  In  his  own  right,  admit- 
ting the  allegations  of  the  bill,  and,  besides 
claiming  dower  In  the  premises,  set  up  a  claim 
for  sums  paid  for  special  assessments  to  the 
amount  of  f 1,500  as  a  hea  against  the  prem- 
ises. The  answer  filed  by  the  guardian  for 
the  infants  and  the  one  filed  In  his  own  right 
Betting  up  bis  claims  were  signed  by  the  same 
solicitor.  The  Issue  made  by  the  bill  and  an- 
swers was  referred  to  a  master  In  chancery, 
who  proceeded  to  take  the  evidence,  with  the 
same  solicitor  appearing  for  Adam  KUUips 
and  the  Infant  defendants.  The  maater  re- 
ported, finding  the  allegatlfflu  ctf  the  bill  to 
be  troe,  and  that  Adam  Fhilllpa  was  entitled 
to  dower  and  a  lien  on  the  premises  for 
tUJOlSL  The  report  was  approved,  and  a 
decree  waa  altered  establishing  the  Uen  of 
Adam  PhilUps  and  for  dower  and  partition, 
uid  oranmlsaionerB  were  appointed  to  assign 
aucb  dower  and  make  partition.  The  com- 
mlationers  reported  that  a  division  could  not 
be  made,  and  appraised  the  premises  at  the 
total  value  of  932,500.  This  report  was  ap- 
proved, and  a  decree  for  sale  entered.  After- 
wards the  decree  and  all  orders  were  vacated, 
and  complainant  was  given  leave  to  file  an 
amended  bill.  The  amended  bill  was  snb- 
atantiaUy  as  before,  but  Peter  Kloepfer,  the 
husband  of  Elizabeth  Elo^fer,  was  Joined 
with  her  as  a  complainant  Adam  Phillips 
answered  the  amended  tilU,  claiming  dower  as 
before,  and  a  Hen  for  advances  to  the  amount 
of  fl,SOO.  The  Infants  also  answered  by 
Adam  Phillips,  their  guardian,  and  both  an- 
swers were  signed,  as  before,  by  the  same 
solicitor.  After  another  reference  to  the  mas- 
ter, the  court  entered  another  decree  finding 
the  rights  of  the  parties  as  before,  and  that 
Adam  Phillips  was  entitled  to  dower,  and  es- 
tablishing his  claim  against  the  premises  at 
|1.06&4a  Commissioners  again  reported  that 
dower  could  not  be  as^gned,  or  the  preinisea 
divided,  and  appraised  the  total  value  of  the 


premises  at  ¥27,775.  The  court  anwoved  the 
report,  and  ordered  the  premises  sold.  At 
tbe  sale  one  of  the  solicitors  t<x  complainant 
bought  the  premises,  but  paid  notliing,  al- 
leging that  be  bid  them  off  In  the  Interest 
the  parties  with  the  view  of  finding  a  pur- 
chaser at  private  sale.  The  court  vacated  the 
sale.  Afterwards  the  complainant,  Elizabeth 
Kloepfer,  filed  her  petition  to  set  aalde  tbs 
last  report  of  the  commissioners  and  decree 
for  sale,  and  tbe  court  set  them  aside,  and  dis- 
charged the  commlfislonera  New  commis- 
sions were  appointed,  who  filed  a  r^rt 
showing  an  assignment  of  dower  and  parti- 
tion of  the  premises.  The  report  was  approv- 
ed, and  tbe  property  partitioned  according  to 
a  survey  and  plat  The  master  was  then 
directed  to  toke  proof  and  r^ort  the  reasuia- 
ble  amount  of  solicitor's  fees  and  the  costs 
and  expenses,  and  to  apportion  tbe  same. 
The  .master  reported,  allowing  complainant's 
solicitor  $1,000,  and  allowing  costs  taxed 
by  the  clerk  at  $467.75,  which  sums  were  ap- 
portioned among  the  parties.  This  report  was 
approved,  and  a  decree  was  entered  allowing 
said  solicitor's  fees  and  coster  and  lytportlon- 
Ing  tbe  same.  By  the  partition  some  of  the 
minors  were  given  lots  with  a  frontage  of  18^ 
feet  on  the  Green  Bay  road,  and  running  ba(^ 
about  600  feet 

In  all  the  proceedings  in  the  court  and  be- 
fore the  master  the  same  solicitor  represented 
the  Interests  of  the  infant  defendants  and 
the  adverse  claims  of  their  guardian,  Adam 
PbllllpB.  It  Is  the  duty  of  a  court  to  protect 
tbe  rights  of  Infant  defendants,  and  to  see 
that  their  Interests  are  represented,  not  only 
by  a  proper  guardian,  or  guardian  ad  litem 
not  having  an  adverse  Interest,  but  also  by 
counsel  distinct  from  those  representing  ho»- 
tile  Interests.'  In  this  case  the  Infant  de- 
fendants were  not  represented  In  the  si^eriOT 
court  or  before  the  master.  Tbe  interest 
of  their  father  and  guardian,  Adam  PhUIips, 
was  hostile  and  adverse  to  their  Intraests, 
and  they  were  represented  only  by  him  and 
by  the  same  solicitor  who  acted  tot  him'  In 
his  Individual  right  He  claimed  a  dower  In- 
terest In  thdr  lands,  and  established  a  claim 
for  $1,008.46,  for  which  be  was  not  only  al- 
lowed a  Iteu,  but  obtained  a  perscmal  Jn^ 
ment  against  bis  irards,  and  u  order  for  ex- 
ecution against  them.  Tbe  guardian  could 
not  represent  the  minors  In  a  matter  where 
he  had  an  adverse  Interest,  and  hla  solicitor 
could  not  serve  onwalte  and  conflicting  Inters 
eats  vrith  fidelity  to  &uih.  It  was  error  for 
tne  court  to  •proceed  wi^out  the  appoint- 
ment of  a  guardian  ad  llton.  Ames  v.  Ames, 
161  111.  280,  37  N.  E.  800:  Roodbouse  v.  Rood- 
bouse,  1S2  ni.  S60.  21  N.  E.  66. 

It  is  apparent  that  Injustice  was  done  to 
the  Infants  in  the  partition  finally  made. 
After  two  reports  that  the  premises  were  not- 
susceptlble  of  division,  new  commissioners 
were  appointed  for  tbe  purpose  of  making 
partition,  on  the  representation  of  complain- 
ant that  it  could  be  done.  In  the  partition 
finally  made,  lota  18^  feet  wide,  running 


Digitized  by  Google 


798 


07  NORTHBASTERN  REPOBTBB. 


(111. 


back  alxrat  600  feet  from  the  street,  T^ere  set  i 
off  to  the  minors;  and  it  fa  t^mmon  knowl-  | 
edge  tbere  Is  no  possible  use  or  sale  for  a 
Tillage  lot  of  such  dimensions. 

It  is  also  assigned  as  error  that  tbe  original 
and  amended  bill,  tbe  petition  of  complain- 
ant, and  tbe  report  of  the  commissioners 
making  partition  were  sworn  to  before  com- 
plainant's solicitor,  and  that  the  same  soli- 
citor was  at  one  stage  of  the  proceedings 
appointed  a  commissioner  to  make  partition, 
and  acted  as  such.  So  far  as  we  can  dis- 
cover, the  commissioner  bad  not  acted  as 
solicitor  at  the  time  he  was  appointed  com- 
missioner, and  the  report  in  which  be  Joined 
was  afterwards  set  aside.  The  question 
whether  be  was  eligible  1b  not  now  material. 

The  rarloas  bills  and  a  petition  and  the 
last  report  of  commissioners  were  sworn  to 
before  the  solicitor  for  complainant.  By  stat- 
ute in  Kansas  and  Michigan  an  attorney  is 
made  incompetent  to  act  as  an  officer,  and 
administer  oaths  in  a  suit  in  which  he  is 
employed,  and  that  practice  is  against  the  ; 
rules  in  England  and  Xew  York,  and  Is  gen-  | 
erally  discountenanced.   LInck  v.   City  of 
Litchfield,  141  111.  460.  31  N.  E.  123;  2  Sbinn's  ! 
PI.  &  Prac.  J  1262.   We  have  held,  however,  j 
that  the  verification  in  such  a  case  Is  not  to  ) 
be  treated  as  a  nnlllty,  and  the  objection  \ 
may  be  waived  if  the  opposite  party  does 
not  take  advantage  of  It    Infants  are  gen- 
erally presumed  to  avail  themselves  of  ajl 
objections,  and  are  not  usually  held  bound 
merely  by  waiver.   The  case  must  be  re- 
versed on  other  grounds,  and  we  content  our- 
selves with  saying  that  the  action  of  the  so- 
licitor in  administering  the  oaths  to  his  client 
was  improper.    All  orders  and  derrers  enter- 
ed in  the  case  are  reversed,  nnd.the  cause  Is 
remanded  to  the  superior  court  of  Cook  coun-  ! 
ty,  with  directions  to  appoint  a  guardian  ad  , 
litem  for  the  infant  defendants;  and  to  take 
Bucfa  proceedings  thereafter  as  may  be  prop- 
er. Reversed  and  remanded. 


(  -  1...  i-j 

BOOTH  T.  PBOPLB. 
(Supreme  C^art  of  XIUdoIb.    June  ZL,  1900.) 

CONSTITUnONAL  LAW— DBALINO  IN  FUTURES 
— HISDEMEAKORr-DUB  PROCESS  OF  LAW- 
SPECIFIC  COMMODITIES— EQUAL  PROTECTION 
OF  LAWS. 

1.  Cr.  Code,  S  ISO,  making  it  s  misdemeanor 
to  pnrchase  options  oo  commodities  for  futare 
delivery,  is  not  repugnaat  to  the  fourteenth 
amendment  of  the  federal  constitution,  or  to 
Conat.  1870,  art.  2,  |  2,  providing  that  no  per- 
son shall  be  deprived  of  lile,  liberty,  or  prop- 
erty without  due  process  of  law;  as  such  act  Is 
designed  to  probniit  (gambling  in  commodities, 
and  as  such  Is  within  the  legitimate  scope  of 
the  police  powerii  of  the  state. 

2.  Cr.  Code.  S  IdO,  making  it  a  misdemeanor 
to  purchase  options  on  certain  commodities  for 
future  delivery,  is  not  repiignaat  to  the  four- 
teenth amendment  of  the  federal  constitution, 
providing  that  no  state  shall  deny  to  any  per- 
son the  equal  protection  of  the  laws,  in  that 
it  limits  the  terms  of  tbe  act  to  a  certain  class 
of  commodities,  as  the  act  is  within  the  le- 
gitimate scope  of  the  police  powers  of  the 


state,  and  it  was  competent  for  the  legislature 
to  choose  those  commodities  which  had  been 
employed  to  carry  out  such  gambling  contracts. 

Error  from  criminal  court,  Oiok  coonty;  A. 
N.  Waterman,  Judge. 

Alfred  V.  Booth  was  convicted  of  entering 
Into  a  contract  for  the  purchase  of  an  option 
on  corn  for  futnre  delivery,  and  brli^  emff. 
Affirmed. 

Lee  D.  Hathlas,  for  plalntiflF  In  error. 
Charles  8.  Deneen,  State's  Atty.,  Alb^  a 
Baxnea^  Asst  State's  Atty-i  and  B.  0.  Akin, 
Atty.  Qen.   (W.  B.  Cayloc,  of  ooonael), 
the  People. 

BOGGS,  0.  J.  The  plaintiff  In  error  was 
convicted  and  adjudged  to  pay  a  fine  of  (100 
under  an  Indictment  wtalcta  charged  that  he, 
on  the  16th  day  of  August,  1899,  in  said  coun- 
ty of  Gook,  in  the  state  of  Illinois,  aforesaid, 
unlawfully  did  contract  In  writing  with  the 
Weare  (Tommlsston  Company,  a  corporation, 
to  then  and  there  have  to  himself,  to  wit,  to 
said  Alfred  V.  Booth,  a  certain  option  to  buy 
at  a  future  time,  to  wit,  on  or  before  the  20th 
day  of  August,  1899,  a  certain  c(nnniodltr,  to 
wit  grain,  to  wit  10,000  bnsbeis  of  com,  tram 
the  said  Weare  Gommlssfon  Company,  a  coi^ 
poration  as  aforesaid,  whidi  said  contract  te 
in  the  words  and  figures  as  follows,  to  wit: 

"Alfred  V.  Booth,  Grain  and  Provision  Broker, 
"Chicago,  Aug.  16,  1899. 

"Sep.  Com,  1890. 
"10  Weare  Com.  Co.      O  31^  P«ld. 
"Good  tlU  close  of  i^nge,  Sat.  Aug.  26, 
1889.  Weare  G.  Co. 

«j.  J,  cr 

—contrary  to  the  statute,  and  against  the 
peace  and  dignity  of  the  same  people  of  the 
state  of  Illinois.  The  evidence  explained  the 
writing  set  out  in  the  indictment  to  consti- 
tate  an  agreement  giving  defendant  the  op- 
tion to  buy  10,000  bushels  of  corn,  at  31H 
cents  per  bushel,  from  tbe  Weare  Commission 
Company,  at  any  time  within  10  days  after 
the  16tb  day  of  August  1899-  The  allega- 
tions of  fact  set  forth  In  the  Indlctm^it  were 
fully  established  by  the  evidence. 

Counsel  for  plaintiff  in  error  contends  It  did 
not  appear  from  the  proof  the  plaintiff  In  er- 
ror entered  into  the  'contract  with  any  other 
than  the  bona  fide  intention  to  accept  the  com 
If  he  desired  to  avail  himself  of  the  benefit  of 
the  contract  or  that  he  had  any  intent,  when 
the  contract  was  executed,  to  acc^t  com- 
pliance with  the  contract  merely  way  of 
the  payment  to  him  of  tbe  difference  between 
the  contract  price  and  the  market  price  of  the 
com  at  the  time  of  the  maturity  at  the  con- 
tract and  further  contends  It  speared  from 
the  evidence  that  the  contract  was  In  fact 
consummated  by  tbe  actual  delivery  of  the 
grain  to  him.  Counsel  for  defendant  in  er- 
ror do  not  anestion  the  position  thus  taken 
by  counsel  for  plaintiff  In  error  as  to  the  facts 
proven  on  the  hearing.  Counsel  for  plaintiff 
In  error  admits  the  iacts  so  charged  In  Uie 


Digitized  by  Google 


BOOTH  T.  FBOPLE. 


799 


indictment,  and  estatdldied  by  the  erldence 
In  support  tbereof,  Jostlfied  tbe  omiTlctlcHi, 
under  the  prorlaions  of  section  130  o£  tlie 
Criminal  Code,  as  interpreted  by  this  court 
in  Scbnelder  t.  Turner,  130  lU.  28,  22  N.  XL 
407,  6  L.  B.  A.  IM,  but  lnsUt»-Flnt,  said 
section  180  bi  In  contrarentlon  of  the  provl- 
sion  incorporated  In  tiie  constitntlon  oC  tbe 
United  States,  and  also  in  the  constltotiw  of 
the  state  of  Illinois,  that  "no  petscoi  shall  be 
derived  ct  life,  liberty  or  pn^>erty  vltbont 
due  process  of  law";  and,  second,  that  said 
section  is  vlolatlTe  of  the  prorislon  (tf  sec- 
tion 1  of  the  fourteenth  ameDdment  of  the 
constitution  of  the  United  States,  yrixlch  pro- 
vides that  no  state  shall  "deny  to  any  person 
within  its  Jurisdiction  the  eanal  protection  of 
the  laws."  We  will  consider  these  points  In 
order  as  made  by  counsel. 

1.  Liberty  and  property,  as  used  in  said 
constitutional  proTislons,  Include  tbe  right  tp 
acquire  property,  and  that  means  and  includes 
tbe  privilege  of  contracting  and  making  and 
enforcing  contracts.  Frorer  r.  People.  141  III. 
171.  81  N.  S.  395,  16  L.  R.  A.  402.  A  citizen 
cannot  be  deprived  of  an  attribute  of  property, 
like  the  right  to  make  a  reasonable  contract 
with  reference  to  property,  without  "due  pro- 
cess of  law."  Due  process  of  law  is  a  gen- 
eral public  law  of  the  land.  MfUett  v.  People. 
117  IlL  2&1,  7  N.  E.  eai;  Ritchie  T.  People, 
155  111.  98,  40  N.  B.  454,  29  L.  B.  A.  70.  The 
general  assembly  of  the  state  of  Illinois  pos- 
sesses full  plenary  power  of  legislation,  ex- 
cept in  so  far  as  Its  powers  are  limited  by  the 
state  or  federal  constitution.  Tbe  state  In- 
herently possesses,  and  tbe  general  assembly 
may  lawfully  exercise,  such  power  of  restraint 
upon  private  rights  as  may  be  found  to  be 
necessary  and  appropriate  to  promote  tbe 
health,  comfort,  safety,  and  welfare  of  so- 
ciety. This  power  is  known  as  the  "police 
power"  of  the  state.  In  the  exercise  of  this 
power  the  general  assembly  may.  by  valid  en- 
actments. 1.  e.  "due  process  of  law,"  prohibit 
all  things  hurtful  to  tbe  comfort,  safety,  and 
welfare  of  society,  even  though  the  prohibi- 
tion Invade  the  right  of  liberty  or  property  of 
an  IndivlduaL  18  Am.  &  Eng.  Enc.  Law,  789, 
740;  Town  of  Lake  View  v.  Rose  Hill  Ceme- 
tery Co..  70  IlL  191.  An  enactment,  to  have 
that  effect  and  be  valid,  must  be  an  appro- 
priate measure  for  the  promotion  of  the  com- 
fort, safety,  and  welfare  of  society.  It  must 
be,  in  fact,  a  police  regulation.  Courts  are 
authorized  to  interfere  and  declare  a  statute 
unconstitutional,  or  not  the  "law  of  the  land," 
If  It  conflicts  with  the  constitutional  rights 
of  the  individual,  and  does  not  relate  to.  or  is 
not  an  appropriate  measure  for,  the  promo- 
tion of  the  comfort,  safety,  and  welfare  of 
society.  Ritchie  v.  People,  supra.  With  the 
wisdom,  policy,  or  necessity  for  such  an  en- 
actment courts  have  nothing  to  do.  But 
what  are  the  subjects  of  police  powers,  and 
what  aie  reasonable  regulations,  are  Judicial 
questions,  and  the  courts  may  declare  enact- 
ments which,  under  tbe  guise  of  the  police 
power,  go  beyond  the  great  principle  of  te- 


cnrlng  tb»  safety  or  wdfsre  of  flw  pnbUc,  to 
be  invalid. 

Laws  for  the  snpiwession  of  all  forms  of 
gambling  have,  without  exce^on.  so  far  as 
we  are  advised,  been  regarded  by  tiie  courts 
and  law  writers  as  a  proper  exercise  of 
the  police  power.  This  is  conceded  by  coun- 
sel ftw  plaintiff  in  exror,  but  his  contention 
is  tbe  contract  for  cutting  Into  which  tiie 
plalntifC  In  eerm  was  convicted  Is  neithOT 
illegal  nor  within  itself  Immoral,  is  neither 
void  nor  voldaUe,  under  principles  of  tbe 
common  law;  that  this  court  so  declared 
In  Schneider  r.  Turner,  supra;  and  that  it 
is  not  within  the  powor  of  the  state,  In 
virtue  of  the  police  power,  to  deprive  a  citi- 
zen of  the  right  guarantied  by  the  constitu- 
tions of  the  United  States  and  of  the  state 
of  Illinois  to  enter  into  a  contract  which 
is  not  within  Itself  harmful,  immoral,  or  in- 
jurious to  the  healtli,  morals,  or  safety  of 
the  public.  The  proposition  is  that  a  con- 
tract which  wltbin  Itself  is  not  harmful. 
Immoral,  or  illegal,  and  which  constitutes 
a  "right  of  property"  or  "liberty,"  within  the 
meaning  of  those  words  as  employed  in  the 
organic  law  of  the  federal  and  state  govern- 
ments, cannot  be  denounced  as  illegal  in  the 
exercise  of  the  police  power  of  the  state. 
This  would  be  to  place  a  limitation  upon 
the  police  power  which  might  greatly  im- 
pair its  usefulness,  and  often  render  its  prop- 
er exercise  entirely  futile.  It  would  restrict 
its  operation  to  declaring  that  Illegal  which 
was  already  Illegal.  As  we  have  hereinbe- 
fore said,  It  is  not  without  the  power  of  the 
general  assembly,  in  the  proper  exercise  of 
the  police  power,  by  an  enactment  otherwise 
vaUd.  to  declare  that  unlawful  which  was 
theretofore  lawful,  even  if  the  act  so  con- 
demned be  an  attribute  of  the  right  of 
liberty  or  property  guarantied  to  the  citi- 
zen by  the  constitutional  provisions  under 
nmsideratioD.  Tbe  language  of  the  constl- 
tutionai  provision  is  so  chosen  as  to  recog- 
nize the  right  of  the  stote  to  deprive  a  dti- 
sen  of  life,  liberty,  or  property  by  "due 
process  of  law."  "Due  process  of  law"  is 
synonymooa  with  "law  of  the  land";  hence 
the  law  of  the  land  may  expressly  prohibit 
and  make  criminal  the  d<^ttg  of  an  act 
which.  In  the  absence  of  such  law  of  the 
land,  would  constitute  a  liberty  or  property 
right,  within  the  meaning  of  the  constitu- 
tion, even  though  such  act  be  not  within  it- 
self immoral. 

In  Magner  v.  People.  97  III.  320,  it  was 
urged  that  certain  urovislons  of  tbe  then 
existing  game  laws  of  the  state,  which  de- 
clared it  unlawful  for  any  one  to  have  in  his 
possession  wild  fowl  or  birds  of  the  kind 
designed  to  be  protected  by  the  statute, 
which  had  been  lawfully  taken  or  killed  in 
another  state,  were  in  contravemtion  of 
clause  8  of  article  1  of  the  eonstitntton  of 
the  United  States,  which  confers  upon  con- 
gress the  power  to  regulate  commerce  amoflf 
the  several  stetes.  It  was  there  held  that 
the  object  of  the  statute  was  tbe  protection 
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of  the  game  therein  mentioned,  and  that 
the  prohibition  of  "all  possession  and  sales" 
of  snch  game  would  tend  to  their  protection, 
and  tbmby  advance  the  ends  to  be  secured 
by  the  legfBlation,  and  the  conviction  of 
the  plaintiff  In  error,  Magner.  of  the  offenae 
of  liftTlng  quail  In  hta  possession  which  had 
been  killed  In  the  state  of  Kansas,  and  sold 
by  the  said  Magner  in  this  state,  was  up- 
held, and  it  was  there  said  (page  881): 
"Thla  Is  bnt  one  amoi^  many  instances  to 
be  found  In  the  law  where  acts  which  In  and 
of  themselTes  alone  are  harmless  enough 
are  condemned  becanae  of  the  facility  they 
otherwise  offer  tar  a  corar  or  disguise  for 
the  doing  of  that  which  Is  harmful" 

The  practice  of  gambling  on  the  market 
prices  of  grain  and  aOur  commodities  Is 
nniversally  recognized  as  a  pernicious  evil, 
and  that  the  suppression  of  snch  evil  is  with- 
in the  proper  exercise  of  the  police  power  has 
been  too  frequently  declared  to  be  open 
to  dlseasslon.  The  evil  6oea  not  consist  In 
contracts  for  the  purchase  or  sale  of  grain 
to  be  delivered  in  the  future,  In  which  the 
delivery  and  acceptance  of  the  gnUn  so  con- 
tracted for  la  bona  fide  contemplated  abd 
Intended  by  the  parties,  but  in  contracts  by 
which  the  parties  Intend  to  secure,  not  the 
article  contracted  for,  bnt  the  right  or  privi- 
lege of  receiving  the  dlfCerence  between  the 
contract  price  and  the  market  price  of  the 
article.  The  object  to  be  accomplished  by 
the  l^lslation  under  consideration  la  the 
Buppreaslcm  of  contracts  of  the  latter  char- 
acter, which  are  In  troth  mere  wagers  as  to 
the  fnture  market  price  of  the  article  or 
commodity  which  Is  the  subject-matter  of 
the  wager  Oleariy,  a  contract  which  gives 
to  one  of  the  contraeUng  parties  a  mere 
privilege  to  buy  com,  but  does  not  bind  htm 
to  accept  ai^  pay  for  It,  is  wanting  In  the 
elements  of  good  faith  to  be  found  In  a 
contract  of  purchase  and  sale  where  both 
parties  are  bound,  and  offers  a  more  con- 
voiliAit  cover  and  disguise  for  mere  wagers 
on  the  price  of  grain  than  contracts  which 
create  the  relation  of  vendor  and  vendee. 
Snch  contracts  are  In  the  nature  of  wagers, 
that  contracted  for  being  the  mere  privilege 
to  buy  the  grain  should  its  market  value 
prove  to  be  greater  than  the  price  fixed  In 
the  contract  for  such  privilege.  The  pro- 
hibition of  the  right  to  enter  Into  contracte 
which  do  not  contemplate  the  creation  of  an 
obligation  on  the  part  of  one  of  the  contract- 
ing parties  to  accept  and  pay  for  the  com- 
modity which  Is  the  purported  subject-mat- 
ter of  the  contract  bnt  only  to  invest  him 
with  the  option  or  privilege  to  demand  the 
other  contracting  party  shall  deliver  him  the 
grain  if  he  desires  to  purchase  It,  tends  ma- 
terially to  the  suppression  of  the  very  evil 
of  gambling  In  grain  options  which  It  was 
the  legislative  Intent  to  extirpate,  for  the 
reason  snch  evil  Injuriously  affected  the 
welfare  and  safety  of  the  pnblic.  The  de- 
nial of  the  right  to  make  such  contracte 
tended  directly  to  advance  the  end  the  leg^ 


islatare  had  In  view,  and  was  not  an  Inap- 
propriate measure  of  attack  on  the  evil  In- 
tended to  be  eradicated.  So  far  aa  that 
point  Is  ccmcemed  the  act  must  be  deemed 
a  valid  law  of  the  land,  and  as  socb  must 
be  enforced,  though  It  Infringe  In  a  d^ree 
npra  the  property  righte  of  dtlsens.  To 
that  extent  private  right  most  be  deemed 
secradary  to  the  public  good. 

2.  Nor  do  we  think  the  enactment  in  ques- 
Uon  denies  to  any  person  the  equal  protec- 
tion of  the  law.  Ite  penalties  are  directed 
against  all  persons  and  classes  of  persons 
who  offend  against  ite  provisions.  It  Is  true 
It  does  not  prohlMt  contracte  for  options  to 
buy  or  sell,  or  the  pundiase  or  sale  on  fotnre 
delivery  of  all  kinds  and  classes  of  pref»erty, 
noe  was  it  necessary  to  the  validity  of  the 
act  It  should  reach  and  jHohlblt  all  con- 
tracte of  that  character.  The  remedy  need 
only  be  as  comprehensive  as  the  evil  the 
law  designed  to  remove.  In  considering  as 
to  the  propriety  of  ad<^ng  the  enactment, 
and  as  to  the  necessary  scope  of  the  pro- 
posed l^islation,  it  Is  fair  to  aaanme  It 
was  present  In  the  legislative  mind  that  the 
proposed  prohlbltltm  of  the  right  t»  cm- 
tract  was  an  Infringement  upon  tiie  righte 
of  property  and  liberty  of  the  IndlvldnaL 
and  that  It  was  the  legislative  design  to 
trench  only  in  the  slightest  possible  degree 
upon  private  and  individual  right,  and  tor 
that  reason  the  act  was  so  framed  as  to 
restrict  the  (deration  thereof  to  transacttons 
In  such  kinds  and  character  of  pn^erty,  com- 
modities, and  securities  as  bad  been  made 
the  subject  of  gambling  or  wagering  con- 
tracte, and  out  of  which  grew  the  evD  wbldi 
threatened  the  welfare  and  safety  of  the 
public,  and  to  place  no  restrainte  upon  con- 
tracte wltfdi,  though  of  like  character  of 
those  wlilch  were  iwohlblted,  had  not  beoi 
employed  as  a  means  of  gambling.  Coun- 
sel Insist  contracte  to  have  or  give  options 
to  buy  or  sell  other  articles,  commodities, 
or  securities  than  those  specified  may  be 
lawfully  made,  but  do  not  suggest  ttiat  the 
practice  had  grown  up  of  contracting  to 
have  or  give  options  to  be  settled  merely 
by  way  of  "differences**  In  any  artldes  or 
commodities  other  than  those  comprehended 
within  the  statute.  It  Is  not  Indispensable, 
in  order  to  be  constitutional,  the  section 
should  embrace  all  Mnda  of  personal  prop- 
erty, whether  mtA  kinds  of  personal  proper- 
ty had  usually  or  commonly  been  the  sub- 
ject of  option  dealing  or  not  It  is  snfllclent 
If  the  selection  of  the  articles  and  property 
mentioned  In  the  section  Is  based  on  reason- 
able and  Just  grounds  of  difference,  and 
the  prohibition  comprehends  all  kinds  of 
property  within  the  relations  and  circum- 
stances which  constitute  the  distinction,  and 
extends  equally  to  every  citizen  and  all 
classes  of  citizens,  and  denies  to  no  one  a 
privilege  which  another  is  permitted  under 
like  circumstances  to  exerdse  or  emploj- 
The  prohibition  need  not  embrace  all  cod- 
tncte  for  (^ttons  to  buy  or  sell,  but  oulj 
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all  of  sncli  omtracta  «b  He  &t  the  root  of 
the  evu  which  tbmteu  the  public  safety 
and  welfare.  We  tUnk  the  enactmoit  the 
Talld  law  of  the  land.  TbB  jndgment  is  af- 
flrmed.  InAgmmt  affirmed. 


(IN  111.  14S) 


FISCHKH  T.  TUOHY. 


<ao^eaie  Oonrt  ot  IlUnoU.    June  21,  1900.) 

MOKTOAOKa-^RlORITT  OF  LIBNS— PRINCIPAL 
AND  AOKNT—NOTICB— NOTES. 

1.  One  desirins  to  borrow  money  ezecnted 
notes,  one  for  |30,000,  another  for  t2p,0(>0r- 
the  former  note  being  dated  October  29,  1892, 
and  the  latter  November  3,  1802,— each  se- 
cnred  by  mortgage  on  the  aame  property.  The 
mortgagea  wer«  of  even  date  with  the  notea 
tbey  secured,  and  both  were  acknowledged  on 
the  same  day  and  delivered  for  record  the  same 
hour,— the  S30,000  mortgage  bearing  the  rec- 
ord nomber  1.762304;  and  the  ^20,000  mort- 
gage, 1,7G2,80S.  The  mortgages  were  issued 
to  a  tnistee,  and  the  notes  made  payable  to  a 
nominal  payee,  for  cooTenieace  of  negotiatfng 
tbem.  and  left  with  a  banking  firm  to  be  nego- 
tiated.   On  November  10,   1882,  defendants 

Surchased  the  830,000  note,  and  on  November 
5,  1892,  the  investment  company,  acting  as 
plaintiff's  agent,  placed  ¥20,000  of  her  money, 
which  it  held  for  investment,  to  the  credit  of 
the  m(»lgagor,  as  porchase  money  for  the  $20,- 
000  note.  The  investment  company  had  pre- 
vious to  November  10,  1892.  decided  to  invest 
plaintirs  money  in  the  120.000  note,  if  the 
abstract  to  the  property  covered  by  the  mort- 
gages was  appro¥ea  by  defendants  attorn^, 
wUch  approval  was  announced  on  the  day  the 
$30,000  note  was  purchased.  The  investment 
company  was  to  loan  plalntUFs  money  on  first 
mortgage.  Beli,  that  the  ^.000  mortgage 
eousHtated  a  prior  Uen  to  the  «!0,000  mortgage, 
since  "the  lien  of  the  $30,000  mortgage  at- 
tached November  10,  1802.  while  the  lien  of 
the  S20.000  mortgage  djd  not  attach  ontil  No- 
Tembn  15,  X892.,     ^  ^ 

2.  Where  one  placed  her  money  with  an  In- 
vestment company  to  be  invested,  which  exer- 
dsed  its  jndgment  as  to  security  taken,  and 
die  accepted  the  results  of  ita  action  by  r^ 
caving  tne  note  and  mortgage  therefor,  and 
accepted  Interest  on  the  note,  the  investment 
company  was  her  agent  in  making  the  invest- 
ment, and  knowledge  of  facts  by  the  company, 
before  the  investment  of  the  mon^>  whidbt  af- 
fected priority  of  lieos,  was  noUce  to  her. 

Appeal  from  appellate  court.  First  dis- 
trict 

Action  by  Una  Fischer  against  Ellen 
Tnohy.  From  &  Jndgment  for  def«idant, 
affirmed  by  the  appellate  coart  (87  III.  App. 
674),  ^Intur  a^eals.  Affirmed. 

Lacknw,  Bnti  &  MlUer  and  Francis  T. 
OcXbjt  for  SBpellant  Joseph  B.  Leake,  tor 
appellee. 

B0G08,  a  J.  Tbe  decree  of  the  superior 
eonrt  of  Cook  ooonty  forecloelng  two  cer- 
tain nufftgages  eaceented  by  Adoli^  L.  Loet- 
g«t  and  wife  to  secnre  certain  notes  oecnt- 
•d  by  said  Lnetgert  (one  for  $20,000,  held 
and  owned  by  tbe  an>ellant;  tbe  othw  for 
$80,000,  bdd  by  tbe  appellee)  was  affirmed 
by  tbe  appelate  court  for  the  First  district 
and  the  causa  Is  here  by  appeal  from  such 
judgment  oS  afflnnanc& 
a7N.B.-61 


The  mortgage  gtren  to  secnre  the  note 
beld  by  tiie  appelant  mortgaged  lots  Nm. 
1  and  2  In  Luetgert's  subdivision  of  lot  No. 
1  of  Fnllerton's  fourth  addition  to  the  dty 
of  Chicago,  and  the  mortgage  securing  the 
Indebtedness  held  by  the  appellee  mortgaged 
said  lot  No.  1  In  said  subdivided  lot  The 
superior  court  declared  that  tbe  mortgage 
held  by  api>ellee  constituted  the  prior  Uen 
on  said  lot  No.  1.  But  a  single  question  Is 
presented,  viz.  which  of  tbe  mortgages  con- 
stituted the  prior  lien  on  aald  lot  Na  1? 

Both  mortgages  were  acknowledged  on 
the  same  day,— November  4,  1892,— and  were 
both  filed  for  record  on  that  day,  and  at  the 
same  hour.  Appellant's  mortage  was  giv- 
en to  secure  the  mortgagor's  note  for  $20,- 
000,  dated  November  8,  18^  and  the  body 
of  the  mortgage  bore  the  same  date  as  that 
of  the  note.  Appellee's  mortgage  was  given 
to  secure  a  note  for  $80,000  dated  October 
20,  18912,  and  the  mortgage  bore  tbe  same 
date  as  the  note.  Both  mortgages  were  giv- 
en to  Robert  Berger,  as  trustee,  and  both 
notes  were  made  payable  to  Adolph  Nissen. 
The  trustee  was  "teller"  of  the  firm  of  E. 
S.  Dreyer  &  Co.,  and  the  payee  named  in 
the  notes  was  an  employ^  of  that  firm.  Tbe 
firm  of  Dreyer  &  Co.  were  engaged  In  the 
business  of  banking  and  negotiating  loans 
on  real  estate,  and  bad  undertaken  to  nego- 
tiate a  loan  In  tbe  sum  of  $60,000  for  tbe 
mortgagor,  who  was  a  depositor  in  their 
bank.  Tbe  security  offered  by  the  mort- 
gagor .was  said  lots  1  and  2  In  said  subdi- 
vision. Tbe  payee  in  the  notes  had  no  in- 
terest whatever  in  the  paper.  The  notes 
and  mortgages,  when  executed,  were  placed 
In  tbe  possession  of  Dreyer  &  Co.,  to  be  sold 
for  the  benefit  of  Lnetgert,  and  Nissen,  an 
employ6  of  Dreyer  &  Oo.,  was  named  payee 
merely  for  the  purpose  of  convenience  In 
tbe  matter  of  transferring  tbe  paper.  It  Is 
clear  that  the  mortgagor  supposed  that  the 
entire  sum  would  be  secured  by  one  mort- 
gage, until  be  came  to  sign  the  notes  and 
mortgages,  and  that  he  had  no  personal  In- 
tention or  knowledge  concerning  the  priority 
of  liens  as  between  tbe  two  mortgages. 
Two  mortgages  were  executed  for  the  rea- 
son that  Dreyer  &  Co.  expected  to  obtain 
$30,000  of  the  sum  desired  to  be  borrowed 
by  the  sale  of  tbe  note  for  that  amount  to 
tbe  appellee,  and  had  arranged.  In  order  to 
complete  tbe  full  amount  to  apply  $20,000 
belonging  to  the  appellant  which  was  In 
their  hands  to  be  invested  In  real-estate 
securities,  to  the  purchase  of  tbe  note  for 
that  amount.  This  sum  of  $20,000  had  been 
preTlonsly  loaned  by  the  appellant  who  re- 
sided in  Germany,  to  one  Ooldle.  The  In- 
terest accruing  on  the  said  Goldle  mortgage 
bad  been  collect  annually  for  a  number 
of  years  by  the  said  Dreyer  ft  Go.,  and  for* 
warded  to  appelant  When  tbe  Ooldle  note 
fell  due,  the  appellant  sent  It  and  the  mort- 
gage securing  It,  to  said  Dreyer  &  Co.,  for 
payment,  and  tt  was  paid  to  that  firm.  The 
appellant  Instructed  tbem  to  loan  the  money 
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bo  eoUected  from  Goldle,  on  real-eatate  se- 
carity,  at  Interest,  for  her,  to  be  gecnred  by 
A  first  mortgage.  The  appellee  bdd  placed 
In  the  bands  of  Gen.  Joseph  6.  Leake  tbe 
sum  of  $30,000,  to  be  invested  In  first  mort- 
gage real-estate  securities.  Dreyer  &  Co. 
procured  Luetgert  to  execute  the  two  notes 
and  mortgages.  The  notes  and  mortgages 
were  placed  In  the  possession  of  Dreyer  & 
Co.,  who  delivered  the  mortgages,  together 
with  an  abstract  of  tbe  title  to  the  lots  in 
qnestloD  and  of  a  number  of  other  lots 
owned  by  the  mortgagor,  to  a  firm  who  were 
engaged  In  tbe  business  of  making  abstracta 
of  titles,  and  directed  said  firm  of  abstract- 
era  to  have  the  mortgages  filed  for  record, 
and  then  to  complete  the  abstract  showing 
the  condition  of  the  title  after  the  filing  of 
the  mortgages.  Gen.  Leake  and  the  appel- 
lee had  Inspected  the  property,  and  Gen. 
Leake  testified  that  he  advised  Dreyer  & 
Co.  that  the  security  was  satisfactory,  and 
that  the  appellee's  money  would  be  loaned 
upon  it,  provided  he  should  be  satisfied  that 
the  titie  was  good,  and  the  money  secured 
by  flist  mortgage.  Gen.  Leake  is  an  attor- 
ney at  law.  Tbe  abstract  was  completed 
and  delivered  by  Dreyer  &  Co.  to  him,  as 
attorney  and  agent  for  the  appellee,  In  or- 
der that  he  might  determine  whether  her 
money  should  be  invested  In  the  purchase 
of  the  ¥30,000  note  secured  by  the  mortgage 
aforesaid.  The  appellant  was  then  in  Ger- 
many. Her  money  was  In  tbe  hands  of 
Dreyer  &  Co.  Neither  the  appeUee  fior  her 
Attorney  had  any  knowledge  of  the  Intention 
of  Dreyer  &  Co,  to  Invest  the  appellant's 
money  in  a  loan  to  Luetgert.  Dreyer  &  Co. 
did  not  procure  the  abstract  to  be  examined 
by  an  attorney  acting  on  their  behalf  or  In 
behalf'  of  appellant,  bnt  determined  that 
they  would  act  in  the  matter  of  Investing 
alppellant'B  money  in  tbe  $20,000  note  on  the 
result  of  the  examination  of  tbe  title  by 
Gen.  Leake.  On  this  point  Robert  Berger, 
a  loember  of  the  firm  of  Drayer  &  Co.,  tes- 
tified 88  follows:  "The  abstract  was  deliv- 
ered to  Gen,  Leake  a  day  or  two  before,  for 
his  examination  and  to  give  na  his  opinion 
as  to  the  title  of  this  property.  It  was  to 
give  UB  tals  opinion  and  to  find  out  for  him- 
self what  the  title  was  before  he  paid  his 
money.  Glen.  Leake  bad  applied  for  the 
mortgage  and  accepted  the  property,  and  aU 
that  might  possibly  prevent  him  buying  the 
mortgage  was  a  defect  in  the  abstract.  It 
was.  understood  that  he  was  to  have  the 
right  to  ewnlne  the  abstract  before  he  ac- 
cepted the  mortgage.  We  could  act  on  bia 
w^eeptlng  the  loan,  knowing  that  he  would 
not  acc^t  It  unless  the  title  was  good,  so.  If 
tbe  title  was  good  for  one  party.  It  was  good 
for  the  other.  In  fact,  we  stood  by  bis  ex* 
amtaiatlon.  If  a  defect  had  been  found  In 
the  title,  It  would  have  canceled  the  whole 
deal." 

•  i.Tbe  abatract  was  ^iTcered  to  Leake 
9n...J:he  Mb  .day  of  2foxember,  1892.  The  Jib- 


stract  disclosed  the  llling  of  both  the  mort- 
gages for  record  on  the  same  day,— November 
4, 1892,— the  hour  of  the  filing  not  being  giv.m 
in  either  instance;  but  it  appeared  from  tbe 
abstract  tbe  mortgage  securing  the  $30,000 
note  held  by  the  appeUee  was  datt^  October 
29,  1892,  and  that  the  document  number 
thereof  on  the  entry  book  required  by  sec- 
tion 12  of  chapter  115  of  tbe  Revised  Stat- 
utes, entitled  "Becorders,"  to  be  kept  by  tbe 
recorder,  was  1,762,804,  and  that  the  mort- 
gage securing  the  $20,000  note  held  by  the 
appellant  was  dated  November  S,  1892,  five 
days  after  the  date  of  appellee's  mortgage, 
and  that  It  bore  the  document  number  on 
the  recorder's  entry  booli,  l,762tS05i— one  num- 
ber later  than  that  of  appellee's  mortgage. 
The  abstract  did  not  show  that  the  twa  mort- 
gages had  been  filed  by  the  recorder  as  re- 
ceived at  tbe  same  hour,  but  did  show  that 
tbe  recorder  had  entered  the  mortgage  glvoi 
to  secure  the  $30,000  note  on  the.  book  or 
docket  kept  by  the  recorder  for  the  purpose 
of  showing  the  order  in  which  instruments 
to  be  recorded  came  to  his  hands,— as  haTlng 
been  received  by  him  for  recjord  before  the 
mortgage  securing  the  $20,0(^  came  to  the 
hands  of  that  official  for  record.  It  there- 
fore appeared  from  the  face  of  the  abstract 
that  the  mortgage  securing  the  $30,000  note 
came  to  tbe  hands  of  the  recorder  for  record 
before  the  mortgage  to  secure  the  $20,000 
note  reach^  that  official.  On  November  10. 
1892,  Gen.  Leake  reported  to  said  Dreyer  & 
Co.  that  he  was  satisfied  to  take  the  $30,000 
note  for  appellee,  and.  acting  for  the  appellee, 
paid  Dreyer  &  Co.  the  amount  to  be  paid  for 
the  $30,000  note,  and  Dreyer  &  Co.  delivered 
that  note,  and  the  mortgage  secnriqg  It,  to 
him.  They  received  and  bald  tlila  mcuieT'  mm 
the  agenta  of  and  for  Luetgert.  At  this  .iUK- 
the  $20,000  note  (now  held  by  the  appellant) 
and  the  mortgage  securli^  it  were  in  tbe  pos- 
session of  Dreyer  ft  Co.  They  held  snch  note 
and  mortgage  as  the  agents  of  Luetgert,  to 
be  sold  for  Us  ben^L  They  then  had  in 
their  possession  the  money  ($20,000)  of  the 
appellant.  On  the  15th  day  <tf  NoTonbar. 
1692,  Dreyer  *  Oo.  credited  tbe  aecoimt  of 
the  mortgagor,  Lnetgert;  as  a*  depraltor  la 
their  bank,  with  the  snm  of.  $54^607;  being 
the  amount,  in  tlie  asgregate,  of  the  numey 
of  appellee  paid  by  Gen.  Leafce^  of  appellant'i 
money  In  their  hands,  and  the  proceeds  of 
certain  other  loans  at  that  time  n^otiated 
by  Dreyer  ft  Oo.  for  siUd  Lnetgert  Zt  there- 
fore appeared,  l>^ond  omtroTer^,  tiiat,  aft- 
er receiving  the  $30,000  ot  ths  iq^dlee's 
money  from  Gen.  Leake,  Dreyer  ft  Co„  act- 
ing for  the  appeHanl;  determined  to  tatvest 
her  money  in  the  pnrctiaae  of  tbe  $20,000 
note:  When  Gen.  Leake,  acting  l!or  the  ap- 
pellee, paid  to  Dreyer  ft  Co.-  the  money  of 
appellee  and  rac^ved  the  $30,000  note,  a 
lien  at  once  8ttaChed-<nL  the  property  describ- 
ed in  the  mortgage. -Itt  favor  tff  ttie  aiveUee. 
Dreyer  &  Co.  then  held  the  $20,000  note,  now 
owned  by  ivp^nt,  aa  thai  agent,  of  Lae^ 
gert,.to  be  sold  by  them  for  his  benefit.. -Sbey 
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lield.-«lM.-tlft  nAMgage' drawn  to-Mcnn  thtf 
payineat  nC  inte;'  but  Ute  note  wu  In 
ttie  hands  of  Dre^  &  Ca  as  agents  of  Lnet- 
gert.  the  maker,  ta  be  Mid  fw  the  benefit  of 
the  maker.  It  bad  not  bem  sold,  and  %8  be- 
tween lioetgert,  the  makor,  and  Nlssen,  tbe 
payee,  and  appellee,  no  lien  bad  attached,  for 
the  reason  that  tJiere  was  no  Indebtedness 
to  Nlaaai  to  be  secnred  by  the  mortgage.  A 
debt  or  mortgage  obligation,  of  some  char- 
acter la  an  essential  element  In  a  transaction, 
to  create  tiie  relation  of  mortga^r  and  mort- 
gagee. Freer  t.  I^ake,  U5  Hi.  ee^  4  N.  B. 
612.  The  payment  of  appellee's  mimey  to 
Drerer  ft  0&  for  Laetgert  created  the  rela- 
tion of  mor^agor  and  mortgagee  between 
anKllee  and  Lnetgert,  and  the  lien  of  tbe 
mortgage  securing  the  note  purchased  by 
appellee  at  once  attached  to  lot  1.  No  lien 
then  existed  in  favor  of  Nlssen,  as  to  the 
yao.OOO  note,  which  he  could  have  enforced 
against  appellee.  As  between  appellee  and 
NUsen,  the  lien  in  favor  of  appellee  was  par- 
amount 

It  Is  Insisted  by  connsel  for  appellant  that 
Dreyer  A  Co.  bad,  before  the  acknowledg- 
ment of  these  mortgages  but  In  anticipation 
of  the  application  of  the  appellant's  money 
to  tbe  purchase  of  the  Luetgert  note  for 
120,000,  authorized  Liietgert  to  draw  on  the 
120,000  of  appellant's  money  which  was  then 
in  their  possession.  This,  It  1b  nrged, 
amoanted  to  a  transfer  and  appropriation 
of  the  funds  of  appellant  to  Luetgert,  and 
that  therefore  there  existed  an  indebted- 
ness to  support  the  mortgage  covering  the 
$20,000  on  the  day  the  mortgage  was  ex- 
ecuted, and  that  the  Hen  of  that  mortgage 
th6n  attached.  The  substance  of  the  tes- 
timony on  this  point  is  that  Dreyer  &  Co.. 
knowing  that  Gen.  Leake  and  appellee  had 
examined  the  Laetgert  property,  and  were 
satisfied  to  buy  tbe  $30,000  note  If  tbe  title 
to  the  property  proved  satisfactory,  and  hav- 
ing themselves  control  of  the  $20,000  be- 
longing to  appellant,  felt  snch  assurance 
that  tbe  money  wooid  be  procured  on  the 
notes,  that  they  were  willing  that  Luetgert. 
who  was  a  depositor  In  their  bank,  should. 
If  he  needed  some  funds,  overdraw  his  ac-- 
ootrat  with  their  bank,  and  so  Informed  him. 
But  It  Is  clear  from  the  testimony  of  Berger, 
a  member  of  the  firm  of  Dreyer  &  Co.,  that 
tbe  approprbtlon  of  any  part  of  appellant's 
money  to  the  purchase  of  the  $20,000  Lnet- 
gert note  was  not  determined  upon,  and  was 
not  to  be  so  determined,  until  after  Oen. 
Leake  bad  decided  that  the  $30,000  note  was 
a  satisfactory  investment  for  the  appellee. 
Berger's  testimony,  hereinbefore  Quoted,  Is 
to  the  effect  that  Dreyer  &  Co.,  In  the  mat- 
ter of  Investing  the  appellant's  money,  had 
determined  to  be  governed  by  the  course 
pursued  by  Gen.  Leake.  If  he  accepted  the 
$30,000  note  for  appellee,  they  would  accept 
the  $20,000  note  for  appellant-  but,  If  he 
did  not  take  the  $80,000  note,  they  would  not 
take  the  $20,000  note  for  the  appellant. 
Berger  expcebsly.  says  tha^  If  Gen.  I^eake 


had-fdOnd-  a  dsfeet  In  tbe  tttte,  '*tt'  voold 
have  canceled  the  iMe  deal." .  As  before 
said,  when  Oen.  Leake  paid  Cor  rec^Ted> 
the  930^000  not^  a  lien  at  once  attadied 
on  lot  1  to  secora  the  payment  of  that  note. 
There  was  then  no  ottier  Uen.  on  that  lot 
Dreyer  ft  Oo..  acting  for  the  appellant,  aft- 
enrards  purchased  the  $20,000  note  for  the 
appelant  Before  maUng  such  porcbase  of 
tbe  $20,000  note.  Dreyer  ft  Co.  bad  placed 
before  Glen.  Leake,  for  bis  guidance  In  the 
matter  of  Investing  the  money  of  the  appel- 
lee, an  abstract  of  title  purporting  to  show 
the  true  state  of  the  record  of  the  titie  to 
the  [owperty.  but  whlcb  did  not  show  that 
tbe  two  mortgages  in  question  were  filed  at 
the  same  hour,  bat  that  the  one  securing 
the  $30,000  note  was  entered  for  record  prior 
to  the  mortgage  given  to  secure  the  $20,000 
note,  and  they  knew  they  had  received  tbe 
$90,000  of  aroellee'a  money  on  the  faith  of 
the  title  as  disclosed  by  the  abstract.  If  the 
appellant,  having  such  knowledge  as  Drey- 
er &  Co.  had.  had  paid  her  money  for  the 
$20,000  note  at  tbe  time  and  under  the  cir- 
cumstances that  Dreyer  ft  Co.  acted  In  In- 
vesting her  money  In  that  note.  It  Is  very 
clear  that  she  could  not  hare  contended  tiiat 
the  Hen  of  her  mortgage  was  superior  to 
that  of  the  appellee.  If  Dreyer  ft  Co,  were 
the  agents  of  the  appellant,  then  the  fa- 
miliar rule  is  applicable  that  notice  to  Drey- 
er &  Co.  touching  the  subject-matter  of  the 
agency  or  In  regard  to  the  transaction  in 
which  Dreyer  &  Co.  were  engaged  as  agents, 
is  notice  to  tbe  appellant.  Page  v:  Brant, 
18  111.  87;  Manufacturing  Co.  v.  Holdfodt, 
86  nL  455:  Whitney  v.  Burr,  115  in.  289, 
S  N.  E.  4S4;  MlUer  v.  Whelan,  158  lU.  544, 
42  N.  B.  59.  We  think  It  was  well  estab- 
lished that  D*eyer  &  Co.  were  the  agents 
of  the  appellant  The  mortgage  executed 
by  Goldle  on  September  16,  1889,  held  by 
tbe  api>eUaDt,  appeared  oo  the  books  kept 
by  Dreyer  &  Co.  as  a  record  of  tbe  mort- 
gages made  and  sold  by  them.  They  bad 
collected  tbe  annual  interest  tiiereon,  and 
remitted  the  same  to  tbe  appellant.  Tbe 
principal  of  the  Goldle  debt  having  fallen 
due,  appellant  sent  the  note  and  mortgage 
by  mail  to  Dreyer  &  Oo.,  to  be  collected  by 
them.  Sbe  produced  In  evidence  a  letter 
dated  September  80,  1892,  received  In  reply 
from  Dreyer,  acting  for  the  firm,  from  which 
we  quote  as  follows:  "Tour  letter  and  tbe 
mortgage  of  Goldle  for  $20,000  I  have  re- 
'  celved,  and  will  send  you  with  the  next  mall 
$1,300  Interest  as  I  did  not  like  to  send 
this  letter  and  the  money  In  one  and  the 
same  steamer.  Goldle,  who  owes  the  mon- 
ey, would  like  to  have  the  mortgage  extend- 
ed for  a  few  months, — ^probably-  to  Decern- 
ber  1;  and,  as  be  pays  ^x  and  one-half  per 
cent.  Interest,  whidi  is  one-half  more, than 
is  uanally  paid  on  large  mortgages,  and  as 
you  Intend  to  have  the  money  loaned  out 
again  In  Interest-bearing  aecurlty,  we  have 
consented  to  bu<A  extension,  as  requested 
by  Mr.  Gtoldle;  and  as  It  la  more  or  leas  s 
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TtA  to  send  nch  Talnable  papers  to  Bnrope 
(or  a  few  numUu,  considering  tiie  danger  of 
vteameTS.  we  send  yon  herewith  a  receipt 
for  the  mortgage,  and  as  soon  as  the  same 
la  paid  Z  shall  reinvest  the  money  again, 
and  shall  send  yon  the  new  mortgages,  and 
again  assure  you  that  yon  need  not  lose  any 
sle^  over  the  new  InTestment  which  I  in- 
tend to  make,  as  long  as  I  Utc;  and.  as  I 
hsTO  always  invested  yonr  mtmey  carefully, 
I  shall  endeavor  to  do  so  in  the  future,  as  I 
well  bnow  you  are  depending  on  the  Inter- 
est of  the  money  for  a  living.  *  •  •  P. 
S.  I  have  the  will  of  Mr.  Fischer,  which 
yon  formerly  sent  me,  carefully  filed  away, 
and,  as  you  do  not  as  yet  need  the  will,  I 
shall  send  It  to  yon  with  the  next  papers. — 
the  120,000  mortgage."  Appellant  produced 
another  letter,  written  by  Dreyer  under  date 
of  December  2,  1892,  from  which  we  quot^ 
as  follows:  "We  have  received  your  letter 
of  October  24,  In  which  yoD  Inform  tis  that 
yon  have  received  the  Interest  on  the  Goldie 
mortgage,  and  we  herewith  send  you  our 
draft  on  the  Oermon  bank  at  Berlin  for 
666.66  mark,  being  the  amount  of  interest 
accrued  on  the  Goldie  mortgage  from  Sep- 
tember 10  until  November  S,  on  which  day 
the  inclosed  mortgage  of  Luetgert  com- 
mences to  run.  We  also  Inclose  herein  a 
new  mortgage  for  f 20,000  from  A.  L.  Luet- 
gert, and,  although  the  Interest  Is  almost 
exclusively  only  six  per  cent.,  we  show  you 
most  distinctly  that  we  take  care  of  your 
Interest  when  you  see  that  we  succeeded  in 
investing  your  money  for  two  years  at  six 
and  one-half  per  cent.  We  would  have  glad- 
ly given  the  money  at  this  high  rate  of  in- 
terest for  more  years,  but  the  borrower  did 
not  want  it  any  longer.  Luetgert  is  an  old 
and  rich  customer  of  ours,  and  the  security 
which  we  have  for  the  $20,000  Is  better  yet 
than  the  old  one.  You  can  therefore  now 
sleep  quietly,  and  send  us  the  Interest  notes 
In  the  future  promptly  as  they  become  paya- 
ble. We  would  have  gladly  fulfilled  your 
wish,  and  had  made  two  mortgages  for  $10,- 

000  each,  but  we  bad  already  made  the  in- 
closed mortgage  for  $20,000  when  we  re- 
ceived your  letter  of  October  24;  and,  In  or^ 
der  that  you  should  not  lose  one  day's  In- 
terest we  held  the  inclosed  mortgage  ready 
for  you,  to  be  sent  to  you  as  soon  as  Goldie 
had  paid,  which  he  did  yesterday;  and  as  I 
have  now  two  mortgages  for  $5,000  each, 
which  bear  interest  at  six  and  one-half  per 
cent,  I  herewith  send  you  the  $20,000  one, 
and  yoD  will  certainly  be  satisfied  with  it 

1  also  send  you  herewith  last  will  of  Mr. 
Fischer,  so  that  you  have  all  your  papers 
togetiier;  and  It  would  please  me  if  you 
would  write  to  me  at  once  after  receipt  of 
this  letter,  whether  yon  have  properly  re- 
ceived an  papers."  Dr^r  &  Co.  extended 
ttie  time  of  the  payment  of  the  Ooldle  debt, 
fixed  the  rate  of  Interest  to  be  received  by 
appellant  trom  Luetgert  and  fixed  the  time 
that  loan  was  to  run,  and  exercised  their 
Judgment  and  dfscrethm  with  reference  to 


the  security  to  be  taken.  The  letter,  imder 
date  of  September  80th,  rec^ved  by  tlie  ap- 
pellant from  Dreyer  &  Co.,  folrly  advised 
her  that  Dreyer  &  Co.  assumed  to  be  au- 
tfaorisA  to  nerdse  so  their  Judgment  and 
discretion  in  matters  pertaining  to  the  In- 
vestment of  her  muiey,  and  that  they  were 
proceeding  and  intended  to  proceed  and  act 
In  that  matter  as  her  agents.  Tb^  did  so 
act  and  without  objection  upon  her  part 
She  accepted  the  result  of  their  action,  re- 
ceived from  them  the  Loetgert  note  fbr  $20,- 
000,  and  the  mortgage  securing  it  and  aft- 
erwards rectived  four  semlannnol  payments 
of  interest  thereon.  The  authority  pos- 
sessed by  Dreyer  ft  Co.  to  represent  and  act 
for  her  was  ample  to  charge  her  with  no- 
tice of  facts  coming  to  their  knowledge 
while  so  acting  for  hei,  and  before  they 
had  finally  oonduded  the  purchase  of  the 
Luetgert  note  for  her.  The  decree  of  the 
superior  court  and  the  Judgment  of  the  ap- 
pellate conrt  are  eadh  aflOrmed.  Jndgmuit 
affirmed.  - 

086  nt  no 
PBOPLU  ex  reL  JOHNSON  et  al.  T. 
OEOROEL 

(Supreme  Conrt  of  Illinois.    Jane  21,  1900.) 

ATTORNBTS—DIBBARMBNT— GROUNDS— BFFBCT 
OP  PARDON  FOR  OFFSNSES. 

Although  the  pardon  of  a  crimiDsl  by  the 
govenior  restores  to  him  all  the  ri^ts  of 
citiseaship  which  he  forfeited  by  his  coDvic- 
tion,  under  Eev.  St.  1874,  c.  lOS,  par.  pro- 
viding therefor.  It  does  not  restore  his  moral 
character  required  in  an  attorney  statute; 
and  an  attorney  so  convicted  and  pardoned, 
who  afterwards  deceives  a  client  ana  obtains 
money  from  him  by  false  pretenses,  for  which 
an  indictment  Is  pending,  Is  propnly  disbarred. 

Information  filed  against  Charles  ICGeffCge 
for  dlsbanneat  ud  mle  obtained  acalnat 
respondent  to  show  cause  why  his  name 
should  not  be  strlckoi  from  the  n!tl  of  at- 
torneys.  Rule  made  absolute. 

This  Is  an  information  filed  by  the  state's 
attorney  of  Cook  county,  on  the  relation  of 
five  members  of  the  Chicago  Rar  Associa- 
tion, constituting  a  committee  on  grrievances 
of  the  said  asBociatldn,  against  Charles  E. 
George,  the  respondent  an  attorney  at  law- 
practicing  in  the  city  of  Chicago,  asking  for 
his  disbarment.  The  information  shows 
that  the  respondent  was  admitted  to  practice 
as  an  attorney  and  counselor  at  law  October 
22,  18&1,  according  to  the  rules  and  customs 
of  this  conrt  and  the  laws  of  the  state  of 
lUinols,  for  and  during  good  behavior,  and 
has  ever  ^nce  been  engaged  In  the  practice 
of  law  in  the  county  of  Cook  and  state  of 
Illinois.  The  lnformatl(m  chaises  that  on 
or  about  the  2d  day  of  April,  1866,  an  indict- 
ment was  duly  returned  to  the  criminal  court 
of  Cook  county,  chargli^  the  said  Charles 
E.  George  with  embeisUng  and  converting 
to  his  own  use  the  sum  of  $200,  which  bad 
come  Into  the  possession  of  tlie  said  Oeorge 
by  lirtne  of  hhi  employment  as  an  attorney 
for  ove  TlUle  Gntta;  that  on  or  alMnit  tlie 
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3Mb  d87  of  December.  1896,  tbe  uld  Ctoarge 
wu  diil7  Med  under  lald  Indictment  and  a 
venfict  ms  rendered  by  the  jnry  therein, 
finding  tbe  eald  Ueorge  salltj  of  Urceny  In 
manner  and  form  as  charged  In  aaid  Indlcb- 
ment,  and  findbic  tbe  amount  so  stolen  to 
be  fUO:  that  thereafter,  on  or  abont  the 
IBtfa  day  of  Jannary,  1807.  tbe  said  George 
was  duly  sentenced  by  tbe  olminal  court 
Cook  county  on  the  aald  Terdlct*  and  ordered 
to  be  taken  to  Uie  penlten^ry  of  this  state . 
located  at  Jollet,  and  thore  delivered  to  tbe 
warden. (tf  said  penltoitlacy;  that  all  of  said 
acts  of  the  said  George  wwe  firaudnlent,-  dla- 
honest  scandalous,  and  un^fesshmal,  and  : 
were  and  are  calculated  to  brtiv  tbe  courts  of 
Justice  Into  disrepute  and  contend  and  to 
tamlsb  tbe  good  name  of  the  legal  profession; 
that  such  acts  were  cwtrary  to  the  doty  of 
tiie  said  George  as  an  attorney  and  oounsdor 
at  law.  and  contrary  to  the  rules  of  this 
honorable  court,  and  against  the  peace  and 
dignity  of  the  people  of  tbe  state  of  Illinois. 
Tbe  Information  prayed  for  a  rule  on  tbe  re- 
spondent to  show  cause  why  bis  name 
ahonld  not  be  stricken  from  flie  roll  of  at- 
torneys of  this  coort  TbB  respondent  filed 
hla  sworn  answer,  admitting  that  at  the  De> 
cember  term,  1898,  ot  the  crtmlnal  court  of 
Cook  county,  be  was  oouTlcted  of  a  fdony, 
—of  tbe  crime  of  embesslement;  that  a  too- 
iiaa  tot  a  new  trial  was  entered  before  his 
honor,  Jodge  Sears,  which  motion  was  over- 
nded,  and  judgment  thereupon  entered  up- 
on the  verdict  and  sentence  pronounced  ac- 
cordingly, to  reverse  which  judgment  a  wilt 
of  error  was  sued  out  whldi  was  made  a 
miperaedeas,  but  upon  the  hearing  the  jndg- 
ment  ot  tbe  criminal  court  was  alBrmed,  and 
a  motion  tor  a  rehearing  afterwards  ovn^ 
ruled.  B«q^ndent  also  sets  up  that  two 
afildaTlts  were  afterwards  presented  to  the 
board  of  pardons  for  the  state  of  IlllnolB, 
porpmtlng  to  be  newly-dlscorered  evidence 
on  the  paift  of  respondent  both  being  of 
such  effect  as  respondent  claimed,  as  to 
establish  his  Innocence,  and  that  upon  the 
showing  made  and  evidence  furnished  the 
board  ot  pardons  made  a  recommoidatlon  to 
tbe  govenuw  of  the  state  of  Illinois,  and 
that  acting  upon  such  recommendation,  the 
said  govemor,  upon  the  19th  day  of  Decem- 
ber, 1897,  Issned  to  respondent  a  foil  and 
unconditional  pardon,  thereby  restoring  to 
hbn  all  ot  tbe  rights  which  he  bad  at  any 
time  before  been  entitled  to  or  enjoyed  as  a 
good  and  reputable  citizen  of  the  state  of 
Illinois:  asks  tbat  the  rule  entered  April  6, 
1899.  upon  the  luformatloB,  may  be  dischar- 
ged, and  that  tbe  court  may  find  tbat  re- 
spondent has  made  a  proper  efaowlng,  and 
tbat  be  be  not  disbarred  as  prayed  for  on 
the  part  of  the  people.  A  supplemental  in- 
formation was  filed  by  tiie  stqte's  attorney 
of  Cook  county, .  charging  tbat  respondent 
unlawfully  and  falsely,  on  or  abont  tbe  lOCb 
day  of  March.  1S99.  pretended  to  one  Wil- 
liam Lister  that  ooe  Cbria  Riedel  was  then 
dead,  and  tbat  Lena  RIedel,  his  wife,  needed 


and  desired  the  sum  of  flO  in  .money  wilb 
which  ta  purchase  a  bonnet  and  some  crape 
for  her  use  at  tbe  funeral  of  said  COirls  Ble- 
del,  and  tbat  safi!  Lena  Bledel  then  needed 
and  desired  the  further  sum  ot  |lfi  with 
which  to  pay  a  certain  bill  then  due  to  I>r. 
Barrow  for  medical  attendance  upon  said 
Otarls  Bledel  during  bis  lifetime,  which  false 
pretenses  were  nude  by  re^ondent  to  Lister 
ta  induce  Lister  to  sign  a  diedc  fw  826, 
wblcbLlster  did  ai^  and  ddlvar  to  re^cmd- 
Wt  and  respondent  procured  |2B  In  money 
tiiereon,  and  appropriated  the  same  to  his 
own  use;  that  said  Ohrla  Bledel  was  not 
dead,  but  was  living,  as  was  well  known  to 
respondent  and  that  Lena  Riedel  was  not  a 
widow,  and  was  not  In  need  of  money  tor 
the  pnriHwes  above  set  fwCb;  that  for  this 
crime  an  Indictment  was  returned  to  the 
criminal  court  of  Cook  county,  and  Is  now 
pending.  Bespondent  filed  an  amended 
sworn  answer  to  tbe  <»lglnal  Information, 
denying  every  charge  of  nnprotesslonal  con- 
duct as  a  lawyer,  ot  wltti  doing  any  act 
^lout  his  bnslness  as  am  attorney  at  law  or 
solicitor  In  chancery,  as  untrue  and  false, 
and  also  answered  the  supi^mental  infor- 
mation, denying  tbe  ebaq;es  ot  obtaining 
money  of  William  Lister  by  telse  pretenses. 
Testimony  was  taken  by  tbe  state's  attorney 
In  support  of  the  supplemental  Inftormatlon, 
the  same  as  wIU  be  presented  on  tbe  trial  of 
tbe  Indictment  for  false  pretenses. 

Charles  S.  Deneen,  State's  Atty.  (Frank 
Asbury  Johnson  and  Frank  J.  Smith,  of  coun- 
sel), for  relators.  Gharies  B.  Geoi^  (Wm. 
E.  Hughes  and  B.  A.  Wade,  of  counsel,  for 
respondent 

ORAIG,  J.  (after  stating  the  facte).  The 
offense  charged  In  ibe  original  Information 
against  tbe  respondent  was  embessl^ent  and 
larc^.  The  record  of  the  criminal  court  of 
Oook  county,  duly  certifled,  was  attached  to. 
and  made  a  part  of,  the  Infohnatlon.  This 
record  shows  that  on  the  2d  day  of  April, 
1896,  an  Indictment  was  duly  returned  to  the 
criminal  court  of  Oook  county.  HI.  charging 
tbe  respondent  Charles  Bl.  George,  with  em- 
bezzllng  and  converting  to  bis  own  use  fSOO 
which  bad  come  into  bis  possession  by  virtue 
of  his  empli^ment  as  an  attorney  for  one 
TlUIe  Cntta;  that  on  or  abont  the  24th  day 
of  December,  1896,  the  respondent  was  dnly 
tried  under  tbe  Indictment  and  a  verdict  was 
rendered  by  tbe  Jury  finding  respondent  guil- 
ty of  larceny,  and  finding  the  value  of  the 
property  stolen  to  be  |150;  and  on  the  15th 
day  of  January,  1897,  he  was  sentenced  to 
the  state  penltenUary  at  Jollet  The  case 
was  broogbt  to  this  court  by  writ  of  error 
to  the  criminal  court  of  Cook  county,  and  tbe 
Judgment  affirmed.  47  N.  B.  741,  Tbe  rec- 
ord establlataed  the  guilt  of  the  respondent 
of  the  crime  with  which  be  was  charged,  and 
It  1b  admitted  by  the  respondent's  answer. 
Tbe  respondent  sets  op  in  his  answer  that 
tbe  board  of  pardons  made  a  recommendation 
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to  tbe  governor  of  tbe  state  at  Ullaols,  and 
tbat.  actios  upon  Buch  recommsndation,  the 
goTernor  Issued  a  foil  and  unconditional  par- 
don, restoring  to  Um  all  of  tin  rights  to 
which  he  had  befwe  been  entltied.  The  qoes* 
tion  IB  whetiier  under  these  undisputed  facts, 
the  reftpondrat,  Charles  B.  George.  Is  a  pn^ 
er  person  to  retain  his  license  as  an  attorDey 
of  this  court  A  good  moral  character  is 
required  by  the  statute  of  this  state  and  the 
mles  of  this  court  before  a  person  is  entfUed 
to  receive  a  licoise  to  practice  as  an  attorney 
and  counselor  at  law.  If  a  good  moral  char^ 
acter  Is  a  condition  precedrait  to  bis  receiving 
a  license  as  an  attorney.  Is  It  not  Imj^ed 
that  he  shall  continue  to  possess  a  good  moral 
character  If  he  would  retain  his  license? 
This  court  has  discretion  to  strike  the  name 
of  any  attorney  or  counselor  at  law  from  tbe 
roll  of  attorneys  for  malconduct  In  his  office. 
What  constitutes  malconduct  must  deprad 
upon  the  facts  In  tbe  particular  case.  What 
effect  did  tbe  conviction  of  tbe  respondent  of 
the  crime  of  larceny  and  his  sentence  to  the 
penitentiary  have  upon  bis  moral  character? 

Paragraph  227  of  the  Criminal  Code  (Rev. 
St.  1874,  p.  S94)  defines  a  "felony"  as  follows: 
"A  felony  Is  an  offense  punishable  with  death 
or  by  imprisonment  in  the  penitentiary." 
Paragraph  74  defines  "embezzlement" :  "Who- 
ever embesszlee  or  fraudulently  converts  to 
bis  ovni  use,  or  secretes,  with  Intent  to  em- 
bezzle or  frauduleatiy  convert  to  his  own 
use.  money,  goods  or  property  delivered  to 
him,  which  may  be  tbe  subject  of  larceny,  or 
any  part  thereof,  shall  be  deemed  guilty  of 
larceny."  Id.  p.  362.  Paragraph  168  pro- 
vides: "Every  person  convicted  of  larceny, 
if  tbe  property  stolen  exceeds  the  value  of 
|15,  shall  be  imprisoned  in  the  penitentiary 
not  less  than  one  nor  more  than  ten  years," 
etc.  Id.  p.  377.  Paragraph  279  provides: 
"Every  person  convicted  of  tbe  crime  of  mur- 
der, rape,  kidnapping,  willful  and  corrupt  per- 
jury, •  •  •  incest,  larceny,  forgery,  counter- 
feiting or  bigamy,  shall  be  deemed  infamous, 
and  shall  forever  thereafter  be  rendered  in- 
capable of  holding  any  office  of  honor,  trust 
or  profit,  of  voting  at  any  election,  or  serving 
as  a  juror,  unless  he  is  again  restored  to  such 
rights  by  the  terms  of  a  pardon  for  the  of- 
fense, or  otherwise  according  to  law."  Id. 
p.  804.  Section  13  of  article  5  of  the  consti- 
tution provides:  "The  governor  shall  have 
power  to  grant  reprieves,  commutations  and 
pardons,  after  conviction,  for  all  offenses, 
subject  to  sucb  regulations  as  may  be  pro- 
vided by  law  relative  to  tbe  manner  of  apply- 
ing therefor."  Id.  p.  67.  Paragraph  49  of 
chapter  108,  entitled  "Penitentiary,"  pro- 
vides: "The  governor  shall  have  the  right 
to  grant  any  convict  tbat  has  been,  now  Is, 
or  may  be  hereafter  confined  in  the  peniten- 
tiary, whom  he  shall  deem  a  proper  person 
to  enjoy  that  privilege,  a  certiflcate  of  res- 
toration to  all  bis  rights  of  citizenship,  as 
provided  by  law,"  etc.;  and  the  legislature 
bas  prescribed  tbe  manner  of  applying  there- 
for.  Id.  p.  77a 


The  offense  of  which  respondent  was  con- 
victed was,  under  the  statute,  inftimons,  and 
bis  conviction  for  larceny,  and  lito  sentence  to 
the  penitentiary  tot  a  felonious  offense,  had 
the  effect  to  degrade  him,  and  establiabed,  not 
a  good,  but  a  bad,  moral  character.  The  par- 
don set  up  in  leqiondent'B  answer  zeatored 
him,  so  far  as  the  power  of  tiie  governor 
could,  "to  all  his  rlfl^ts  of  dtiEoishlp.  as  pro- 
vided by  law."  The  ilghte  of  dtlsenliip  he 
had  forfeited  by  his  convlcticm  of  an  bifa- 
mons  crtme  vrere  that  he  was  "rendered  In- 
capable of  heUbv  >ny  office  of  honor,  trust 
or  pn^t  of  voting  at  any  election,  or  serving 
as  a  juror."  See  par^raph  279,  supra.  The 
pardon  of  tbe  governor  restored  respondent  to 
all  the  rights  he  bad  forfeited  by  tbe  con- 
viction of  tbe  crime  of  larceny,  and  be  was  re- 
leased from  serving  his  term  of  Imprisonmert, 
—was  relieved  from  the  punishment  tbe  law 
inflicted  for  tbe  offense.  Bnt  tbe  pardon 
could  not  efface  tbe  moral  turpitude  Involved 
In  the  crime.  It  could  not  obliterate  tbe  mor- 
al stain  upon  bis  character.   Tbat  remalna 

In  Penobscot  Bar  v.  Kimball,  64  Me.  146^ 
tbe  court  says:  "In  order  to  fit  blm  for  this 
trust,  the  possession  of  a  character,  fortified 
by  high  moral  principle.  Is  IndlspKisable.  The 
statute  makes  a  'good  moral  character'  a  con- 
dition precedent  to  his  admission  to  tbe  bar. 
By  his  admission,  the  court  holds  him  oat 
to  tbe  public  as  worthy  of  public  confidence 
and  patronage.   Upon  this  indorsement  by  the 
court,  the  public  have  a  right  to  rely  and 
presume  that  bis  moral  character  contlnnes  to 
stand  approved  by  tbe  court  If  a  'good  moral 
character'  is  Indispensable  to  entitle  one  to 
admission  to  the  bar,  it  Is  obvious  tbat  tbe 
necessity  for  its  continuance  becomes  eo- 
hanced  by  tbe  conflicts,  excitements,  and 
temptations  to  which  tbe  practitioner  is  daily 
liable.   For  his  official  misconduct  there  is 
no  power  of  removal  but  In  the  court  This 
power,  therefore,  is  at  once  necessary  to  pro- 
tect the  court  and  maintain  tbe  integrity  of 
the  bar."   On  page  149  the  court  says:  "Upon 
passing  from  the  law  to  the  facts  in  the  case 
before  us,  we  flnd  tbat  the  first  specification 
relied  on  to  establish  tbe  general  charge  that 
'the  respondent  does  not  possess  a  good  moral 
character'  is  proved.   He  was  sentenced  to 
confinement  and  hard  labor  in  tbe  state  prison 
for  tbe  term  of  two  years,  as  charged  in  the 
motion.   The  crime  for  which  he  was  con- 
victed and  sentenced  was  forgery  of  a  deposi- 
tion, and  caption  thereto  annexed,  which  were 
offered  in  evidence  by  blm  and  admitted  by 
the  court  on  tbe  trial  of  a  libel  for  divorce 
brought  by  him  against  his  wife.   But  we 
further  find  that  he  has  been  pardoned  hy  the 
executive  for  that  offense.    •    •   •   The  ef- 
fect of  the  pardon  is  not  only  to  release  tbe 
respondent  from  the  punishment  prescribed 
for  that  offense,  and  to  prevent  tbe  penalties 
and  disabilities  consequent  upon  his  convic- 
tion thereof,  but  also  to  blot  out  the  guilt 
thus  Incurred,  so  tbat  In  the  eye  of  tbe  law  he 
is  as  innocent  of  tbat  offense  as  if  he  had 
never  committed  It  The  pardon,  as  it  were, 
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makes  htm  a  new  num  In  respect  to  that  par- 
tlcnlar  offense,  and  gives  him  a  new  credit 
and  capacity.  To  exdnde  him  from  the  office 
he  held  when  be  committed  the  offense  is  to 
enforce  a  punishment  for  It  notwithstanding 
the  pardon.  «  •  •  The  executive  pardon 
affords  no  protection  from  the  conseauoices 
which  the  law  attaches  to  Us  cAense.  Par- 
don for  one  crime  does  not  release  a  party 
from  the  penalties  and  dtsaUlltles  consequent 
upon  the  commission  of  another.  A  pardon 
for  forgery  does  not  prevent  a  inrty  from 
suffering  the  consequences  attached  to  a  con- 
viction for  adultery  or  larceny,  nor  tdot  oat 
the  guilt  Inseparable  from  such  crimes,  and 
give  their  perpetnttw  a  new  character  for 
ctaastlty  and  bbnesty.  Tbe  Indictment  upon 
which  the  respondent  was  convicted  contains 
no  count  for  a  vJolatlon  of  his  official  oath 
or  for  a  frand  upon  the  court  The  respond- 
ent's pardon  can  no  more  obliterate  the  stain 
of  guilt  for  these  offenses  than  the  Judgment 
In  that  case  would  be  a  bar  to  an  Indictment 
for  their  ctnumiaslon.** 

In  Baum  v.  Clause,  5  HID,  196,  Bronson.  J., 
said:  **Pardon  removes  the  legal  lufomy  of 
the  crime, »  ttiat  the  offender  will  be  a  com- 
petent witness,  but  it  cannot  take  away  guilt 
or  wash  out  the  moral  sin." 

A  supplemental  Information  ms  filed  In  the 
case  at  bar,  which  charged  the  reqwndent 
with  knowingly  and  designedly  and  firaudu- 
lently  pretending  that  one  Chris  Riedel  was 
dead,  and  that  Lena  Riedel  was  bis  widow, 
and  needed  and  desired  the  sum  at  $10  In 
money  witii  which  to  purchase  a  bonnet  and 
some  crai>e  for  her  use  at  the  funeral  of  Chris 
Riedel,  and  also  needed  the  sum  of  fl6  In 
money  to  pay  a  doctor's  bill  then  due  Dr.  Bar^ 
row  for  medical  attendance  upon  Chris  Riedel 
during  bis  lifetime,  which  false  pretenses  were 
made  by  respondent  to  Lister  for  the  purpose 
oi  Inducing  Lister  to  give  respondent  a  check 
tot  f26  payable  to  tiie  ordra  of  respondent, 
and  respondoit  procured  ¥2S  thereon,  and  un- 
lavrfully  appropriated  the  money  to  his  own 
use;  that  on  the  27tb  day  of  May,  1899,  an 
Indictment  was  returned  to  the  criminal  court 
of  Cook  county,  which  Is  now  pending  and 
undetermined.  It  appears  from  the  evidence 
that  the  check  was  made  March  10,  1890, 
and  shortly  before  this,  while  riding  and  driv- 
ing in  a  buggy  with  James  O'Donnell,  a  sa^ 
loon  keeper,  Lister  ran  against  one  Chris  Rie- 
del and  injured  blm.  Afterwards  one  Schurtz 
made  a  claim  for  damages,  and  Lister  met 
htm  and  respondent  at  O'Donnell's  saloon, 
near  the  criminal  court  bollding.  In  Chicago, 
bat  Lister  refused  to  recognize  Schnrtz,  and 
gave  respondent  I25  with  which  to  make  a 
settlement  with  Riedel.  Respondent  testifies 
himself  that  he  called  at  RIedel'a  house,  83 
Ublan  street,  where  he  found  Riedel  in  bed; 
that  he  stated  that  he  had  come  there  from 
Lister  for  the  purpose  of  making  an  adjust- 
ment, if  he  could:  that  he  said  to  him  that 
Tjister  was  a  msn  of  wealth,  and  generona; 
that  be'  had  no  dedre  for  a  damage  suit,  If 
one  was  Ukely  to  be  broogbt;  that  bis  wife 


then  spoke  up,  and  said  she  thought  $10  woifld 
settle  the  matter;  that  be  gave  $15  to  the 
wife,  and  took  a  receipt,  dated  December  SI, 
188a  Chris  Riedel  testifies  that  respondent 
tcdd  him  that  Lister  said  he  could  get  all  he 
wanted,  and  sent  him  flS  so  he  could  get 
something  to  eat  for  his  family,  and  tliat  he 
had  no  dealings  with  Schurtz.  Lena  Riedel 
testifies  tliat  respondent  said:  "Lister  sent  me' 
with  $16  so  you  get  something  to  eat  In  the 
house;  so  yon  can  walk.  Go  over  to  the  oi- 
fice;  get  so  much  as  yon  want  mwe."  The 
receipt  was  for  one  dollar  ami  oth«r  valuable 
considerations,  and  dlschai^ied  and  released 
all  claims  for  damages,  injuries^  or  any  other 
claims  be  (Riedel)  might  have  against  Wil- 
liam Lister,  or  hie  belrs  or  asrigns.  The  prln- 
dpal  charge  In  the  sopplemental  informatton 
Is  tbat  after  this  be  frandnloitly  procured  a 
<4ieck  for  $25,  and  converted  It  to  bis  own  use^ 
William  Uster  testifies  that  <m  March  10, 
1899.  respondent  came  to  bis  t^ce  about 
half  paat  0  i^dock,  and  read  the  foUowtng 
letter:  ''Chicago,  Mandi  9,  1800.  Gbaries 
E.  Geoi^,  100  Washington  Street  Cblcfvo: 
On  the  part  of  Chris  Dlehl.  late  of  16  Ulm 
street  I  b^  to  notify  you  tiiat  her  husband 
died  yesterday  aa  the  result  of  Injuries  re- 
c^ved  In  an  accident  with  William  Lister 
on  December  22  last  The  acting  pfayddan. 
Dr.  Barrow,  says  there  can  be  no  doubt  of 
his  having  received  Internal  injuries  which 
led  to  Us  death.  The  wife  recognizes  the 
fact  of  your  having  settled  wltb  him  on  ac- 
count of  Mr,  Lister,  but  you  will  observe 
that  settlement  cannot  be  blndliv  on  the 
wife  or  children,  who  could  undonbtedly 
compel  Uster  to  pay  a  large  snm  In  dam* 
ages.  The  wife  believes  If  Mr.  Uster  will 
assist  In  defraying  the  funeral  expenses  and 
settling  the  doctor's  blU,  which  amonnts  to 
about  $2S,  she  will  ezecnte  a  r^aae  in  full. 
TUs  matter  should  be  attended  to  at  once, 
else  the  case  wIU  be  ^ced  in  the  hands  of 
our  chief  counsel  tor  rait  Immediate  ac* 
tlon  on  your  part  Is  necessaTy*  Tours, 
truly,  Abbie  8.  S<!benley,  Bureau  of  Law  and 
Justice,  Hull  House  Terrace."  And  respond* 
ent  said  he  thous^t  the  settlem^t  would 
h<^d,  and  thought  there  was  probably  no 
doubt  about  it  Lister  testified  further: 
"He  said  he  would  settle  that  for  a  matter 
of  probably  $26;  that  be  had  found  all  this 
widow  required  was  a  bonnet  and  some 
crape  and  make  a  settlement  with  the  doc- 
tor. I.  of  course,  said  that  I  did  not  wish 
any  trouble  with  It  and  if  It  was  going  to 
do  the  widow  any  good  with  $25  I  certainly 
would  allow  that  amount  and  I  went  and 
wrote  respondent  a  check,  payable  to  his 
order,  for  the  $26.  Respondent  told  me  the 
body  was  over  at  Barmeister*s,  on  Larrabee 
street.  Burmelster  is  an  nnd^'taker."  Wit- 
ness says  he  saw  respondent  again  at  2 
o'clock  In  the  afternoon  at  James  O'Don- 
nell's saloon,  and  spoke  to  btm  about  the 
release  or  receipt,  and  respondent  said  that 
he  would  mall  or  had  mailed  it  He  further 
says  that  when  he  next  met  respondent  he 
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told  reipondent  that  lie  bad  raceived  the 
letter,  and  reapoiuleiit  aald  be  was  aorry, 
and  that  8omel>od7  bad  mixed  blm  Into  tbat 
matter.  Lister  teatlflM  tbat  be  bad  no 
transaction  vltfa  any  one  by  tbe  name  of 
Obrls  Dtebl,  and  fliat  bis  only  transaction 
ot  tbat  nature  -was  vltb  Cbrta  Bledel.  Re- 
spondent admitted  bavins  tbe  cbeck  and 
baring  it  casbed;  tbat  be  asked  James 
O'Donnell  to  get  It  for  blm.  Lister  testifies 
that  "tbe  slvlng  of  that  check  vas  to  settle 
tbat  claim,"  and  tbat  respondent  vas  posi- 
tive be  could  settle  it  for  |26. 

TbA  falsity  of  tbe  representations  made 
by  reqMndmt  are  too  apparent.  Tbe  tmly 
person  Injnred  by  Lister  fras  Chris  Biedel, 
and  he  iras  tbe  only  man  Lister  bad  any 
transaction  wltb  of  that  nature.  He  bad 
nothing  to  do  with  any  person  by  the  name 
of  cairls  DlebL  The  first  pers<m  to  make 
any  d«nand  m  claim  of  Lister  was  a  notary 
named  Bcburtx,  Beapondent  testifies  tike 
man's  name  was  Schwarti;  tiuit  be  did  not 
inquin  of  Abble  8.  Bchenley  where  tbe  Bnr- 
ean  of  Law  and  Justice  was  located,  or 
where  Hull  House  Terrace  was;  tbat  be 
bas  made  inquiry,  and  cannot  learn  where 
It  waa,  and  that  there  is  no  such  place  In 
the  fAty  of  Chicago  and  state  of  Illinois  as 
Hull  House  Terrace;  that  he  did  not  Inquire 
of  ber  for  her  authority  to  represent  Chris 
RIedel's  widow;  tbat  he  took  ft  personal  re- 
ceipt from  Abble  8.  Schenley  that  he  settled 
tbe  claim;  that  be  took  It  in  tbe  name  of 
Dlebl,  not  in  the  name  of  RIedel.  He  states 
he  bdleves  she  was  the  same  woman  who 
was  arrested  two  weeks  later  for  robbing 
Uster;  tbat  be  believes  she  is  the  same 
party,  ^e  record  also  shows  tbat  respond- 
ent stipulates  tbat  the  record  may  show  tbat 
the  city  directories  from  1880  to  tbe  pres- 
ent time  do  not  contain  tbe  name  of  Abble 
a.  Schenley,  the  Bureau  of  Law  and  Justice, 
or  Hull  House  Terrace.  Tbe  record  also 
shows  tbat  C^rls  Riedel  was  not  dead,  but 
was  present  and  testified;  that  RIedel  does 
not  know  Dr.  Barrow  or  Abble  S.  Schenley, 
or  any  one  connected  with  the  Bureau  of 
Law  and  Justice  or  Hull  House  Terrace.  His 
wife,  Lena  RIedel.  testifies  that  she  does  not 
know  either  of  them,  and  never  had  any 
dealings  with  tbe  Bureau  of  Law  and  Jus- 
tice; that  she  never  said  to  respondent  that 
*^  needed  some  money  for  crape  or  a  bonnet 
to  go  to  my  husband's  funeral." 

It  is  Impossible  to  read  this  testimony  in 
support  of  tbe  supplemental  Information 
without  being  Impressed  with  tbe  guilt  of 
the  respondent  of  the  charge  of  obtaining 
die  money  of  Lister,  bis  client,  under  false 
pretenses.  He  knew  that  Chris  RIedel  was 
the  name  of  tbe  person  who  had  been  In- 
lured  by  Lister  while  driving  with  O'Don- 
nell, and  that  he  bad  settied  the  supposed 
claim.  He  knew  the  name  was  not  Diehl, 
and  respondent's  testimony  shows  tiiat  the 
name  "Abble  S.  Schenley,"  and  tbe  name 
"Bureau  of  Law  and  Justice,  Hull  House 
Terrace,"  were  fictitious.  He  used  tbe  let- 


ter to  impose  upon  bis  dient  and  obtain  his 
money.  The  respondent  having  been  con- 
victed of  a  felony,  as  charged  in  the  orig- 
inal information,  notwithstanding  the  par- 
don does  not  possess  such  a  "good  moral 
character"  as  the  statute  requires  and  the 
purity  of  the  bar  demands  of  its  membe». 
Notwithstanding  his  release  from  the  pun- 
ishment for  the  crime  of  larceny  by  a  par- 
don in  December,  18B7,  we  find  respondent 
within  two  years  thereafter,  in^cticing  de- 
ceit, and  obtaining  money  of  his  client  Lister 
by  false  pretenses.  We  are  satisfied  tiiat  re- 
BpondCTt  is  not  a  pr^r  persm  to  retain 
the  license  as  an  officer  ct  this  court  It  Is 
therefore  ordered  tbat  tbe  rale  be  made  ab- 
solute, and  that  tlw  name  of  Charles  E. 
Gieorge  be  stricken  from  the  roll  of  attorneys 
In  the  state  of  Illinois.  Rule  made  absohite. 


OM  HL  SS) 

THOMAS  V.  WHITN-ET. 

(Supreme  Court  of  Illinois.    June  21.  1900.) 

PRINCIPAL  AND  AQENT— CONFIDBSmAI*  RKLk- 
TIONS— PRAUDULKNT  TRANSACTIONS- 
REASONABLE  CHARQES. 

Oomplainaut's  testator,  an  eld  and  feeble 
m&n,  became  an  inmate  of  defendant's  family 
under  an  arrangement  by  which  defendant  was 
to  furnish  him  a  home,  care,  and  medical  at- 
tendance during  his  life.  He  executed  a  deed 
crareying  to  a  trustee  real  estate  worth  $34.- 
000  for  defendant's  benefit,  the  fee  to  go  to 
defendant  on  testator's  death  as  compensation 
for  Buch  care,  etc.  He  also  paid  to  defendant 
?5,200  for  board  and  care  daring  a  period  of 
about  two  years  and  ¥2.000  more  as  a  bonns 
to  get  defendant  to  accede  to  the  terms  of  a 
certain  agreement.  Beld,  tiiat  the  relatioD  of 
principal  and  agent  was  established  by  the 
eridence,  and,  in  view  of  the  confidential  rela- 
tions existing  between  the  testator  and  de- 
fendant and  the  influence  which  the  latter 
had  over  the  former,  these  transactions  were 
fraudulent  in  law,  and  properly  set  aaide 

Error  to  appellate  court  First  district 
Action  by  Richard  U.  Piper  against  Gran- 
ville S.  Thomas  to  set  aside  a  trust  deed  and 
other  transactions  between  them  on  the 
ground  of  fraud.  Upon  the  death  of  plain- 
tiff, his  executrix,  Anna  V.  Whitney,  was 
substituted  as  complainant  From  a  Jndg- 
ment  of  the  appellate  court  (83  IlL  App.  247) 
affirming  a  decree  of  the  superior  court  of 
Cook  county  in  favor  of  complainant  defen- 
dant brings  error.  Affirmed. 

Pinney  ft  Orr,  for  plaintiff  In  error.  John 
F.  Holland,  for  d^oidant  In  errw. 

WIUCIN,  J.  This  18  a  writ  of  error  to  (bt 
fU>pellate  court  for  the  First  district  to  re- 
verse its  judgmutt  affirming  a  decree  of  tbe 
superior  court  of  Cook  county,  based  on  a  bill 
In  chancery  by  defendant  In  error's  testate, 
Richard  TJ.  Piper,  against  plaintiff  In  error. 
Granville  S.  Thomas.  Tbe  bill  alleges  tbat 
for  several  years  prior  to  January  24,  1883, 
the  complainant  bad  personally  known  the  de- 
fendant believed  him  to  be  an  honest  man. 
and  intrusted  and  confided  to  him  tbe  csre 
and  management  of  bis  property  in  tbe  dty 
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ot  Chicago  (which  Is  shown  Ity  the  evidence 
to  be  worth  about  «12,000);  that  at  this  time 
complainant  was  sojonmlng  In  Saratoga,  N. 
Y..  and  was  very  much  broken  down  In 
faealtti.  weak  In  mind  and  memory  because  of 
his  advanced  age,  he  being  about  77  years  old, 
and  much  depressed  In  mind  and  spirit  by  rea- 
son of  the  death  of  his  wife,  which  occurred 
a  few  days  prior  to  this  date^  that  defendant, 
Thomas,  knowing  the  weak  and  enfeebled 
condition  of  complainant,  and  wltb  intent  to 
OTerreach  and  defraud  him  out  of  his  proper- 
ty, by  urgent  and  repeated  requests  promises 
to  give  him  a  home  with  his  family  In  Chica- 
go, render  him  medical  care  (defendant  being 
a  phyrician),  and  guard  his  Interests,  prevail- 
ed upon  him  to  go  and  take  up  his  abode  at 
the  home  of  defendant  In  Chicago;  that  while 
complainant,  being  In  the  condition  described, 
was  residing  there,  defendant,  taking  advan- 
tage of  his  position  as  medical  adviser,  and 
taking  advantage  of  the  weakness  of  com- 
plainant, fraudulently  and  wrongfully  induced 
him  to  transfer  to  him  certain  moneys,  aggre- 
gating $7,707,  and  execute  and  deliver  to  one 
Moore,  trustee,  a  deed  purporting  to  convey  to 
bim.  In  trust  for  the  benefit  of  defendant,  all 
bis  real  pnqwrty,  part  of  which  was  located  in 
Washington,  D.  C.  (valued  at  about  $22,000), 
and  the  remainder  In  the  city  of  Chicago,  the 
deed  containing  the  following  clauses:  "Said 
party  of  the  first  part  is  now  making  his 
honae  with  Granville  S.  Thomas,  in  the  city 
of  Chicago,  county  of  Cook,  and  state  of  1111- 
noto,  and  an  arrangement  has  been  entered 
loto  by  and  between  said  party  of  the  first 
part  and  the  said  lliomas  under  and  by  vir- 
tue of  which  said  Thomas  has  agreed  to  pro- 
vide a  home  for  the  said  party  of  the  first 
part,  and  to  care  tot  him  during  the  remain- 
der of  his  natural  life,  without  making  any 
cbazge  therefor,  or  receiving  any  compensa- 
tion, except  as  follows:  Dpon  the  death  of 
said  Piper  the  said  Thonma,  or  his  hetrs  or 
devisees,-  are  to  become  the  owners  In  fee 
stmide  of  the  demises  herelnbeffore  described, 
subject  to  the  condition  that  If  said  Hunnas 
shall,  at  any  time  during  the  lUe  of  the  said 
first  party,  fall  to  furnish  and  provide  a  sat- 
Isfactory  boxne  and  care  for  said  party  of  the 
first  part,  said  party  of  the  first  lurt  shall 
have  the  rU^t  to  terminate  this  i^reement, 
and  in  such  case  said  Thomas  shall  be  en- 
titled to  receive  at  the  rate  of  $2,000  per  an- 
num fnun  the  1st  dc^  of  April,  1888.  until  the 
said  party  of  the  first  part  shall  cease  to  Hve 
with  said  Thomas,  as  compensation  fiir  f  or- 
ni shine  a  home  and  caring  for  said  party  of 
the  first  part,  for  which  sum  said  Thomas 
shall  have  a  first  and  valid  lien  upon  the  prem- 
ises herembefore  described,  said  party  of  the 
first  part  to  be  entitled  to  recelTe  the  net  renta 
and  Income  from  said  property  during  his 
life."  It  Is  further  alleged  that  about  June 
15. 1806.  complainant  left  ^e  home  of  Thran- 
as,  notifying  him  fbat  he  terminated  the  con- 
tract for  care  and  board  above  mentltmed.  It 
is  alleged  the  consideration  stated  as  compen- 
sation for  kieeplnx  cunplainant  Is  unreasona- 


ble and  unconscionable;  that  complainant  Is 
ready  and  willing  to  pay  defendant  a  reason- 
able Bum  for  board  and  care  during  the  time 
of  his  residence  with  defendant,  but  the  lat- 
ter has  refused  to  accept  a  reasonable  sum 
and  allow  the  trustee  to  release  the  deed 
aforesaid.  The  prayer  ot  the  bill  is  that  the 
deed  of  trust  may  be  set  aside;  that  the  de- 
fendant be  allowed  a  reasonable  compensa- 
tion for  the  board  and  care  of  c<Hnplaluant, 
and  that  he  be  ordered  to  pay  to  complainant 
the  balance  of  the  said  money,  and  account 
for  the  rents  of  the  Chicago  property. 

The  answer  of  the  defendant,  for  the  pur- 
poses of  this  opinion,  may  be  treated  as  a 
general  denial.  The  master  to  whom  the 
cause  was  referred  found  and  reported  the  al- 
legations of  the  bin  to  be  substantially  true. 
On  the  hearing  the  chancellor  overruled  ex- 
ceptions to  that  report,  approved  the  same, 
and  rendered  a  decree  accordingly.  Com- 
plainant having  died  before  the  entry  of  the 
decree,  the  name  of  Anna  V.  Whitney,  as  ex- 
ecutrix andlndlvidually,andVlctorla  A  Whit- 
ney, legatees,  were  substituted  as  complain- 
ants. 

It  is  recited  In  the  decree  tliat  complain- 
ant Piper  gave  to  the  defendant  of  his  mon- 
eys on  March  16,  1803,  $8,000,  on  April  12th 
following  $2,200,  and  on  October  26th  fol- 
lowing $2,000;  that  the  deed  mentioned  In 
the  bill  was  executed  as  therein  alleged; 
that  the  value  of  the  real  estate  thereby 
conveyed  was  $34,000;  that  the  defendant 
Is  entitled  to  retain  of  the  moneys  so  re- 
ceived $1,860  for  board,  room,  and  care  of 
complainant  from  January  22,  1S03,  to  June 
17,  1806.  and  the  sum  of  $560  for  services 
subsequent  to  January  14,  1886,  part  of  the 
time  as  a  phyalcian  and  part  of  the  time 
as  nurse.  The  decree  sets  aside  all  of  the 
transactions  between  the  parties  as  having 
been  procured  by  fraud  and  undue  Influence 
aa  the  part  of  the  defendant,  and  finds  ujmu 
an  acconntlnff  that  the  complainant  Is  enti- 
tled to  receive  from  die  defendant  the  sum 
of  $6,864.80,  and  interest  thereon  from  July 
12.  1887.  the  date  of  the  master's  report; 
and  it  wu  ordered  that  the  defendant  pay 
said  sum  to  the  complainant,  with  Interest, 
and  that  the  deed  of  October  17th  be  set 
aside,  and  that  the  trustee,  Moore,  reconvey 
the  property  within  10  days  thereafter.  Sub- 
stantially tiie  oaiy  ground  upon  which  a  re- 
versal of  the  Judgment  below  is  Insisted 
upon  Is  that  the  erldenee  produced  upon 
the  hearing  tailed  to  sustain  the  flndiuff 
and  decree  of  the  supodor  court.  That  the 
relation  of  prlndpal  and  agent  existed  be- 
tween the  tnutles  at  the  time  of  the  transac- 
tions In  que8tl<m  Is  dearly  established  by 
the  testimony;  in  fact  It  Is  not  doiied  by 
plaintiff  In  error.  And  that  the  comitfalnant. 
was  during  the  time  an  Inmate  of  Us  house- 
as  a  member  of  his  family,  and  nndw  his. 
care  as  a  physldan  and  nune,  la  also  estab- 
lished beyond  controversy.  WhUe  the  evi- 
dence Is  cottfilctlng  as  to  the  mental  and' 
physical  condition  of  complainant  with  ref- 
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erence  to  hia  ability  to  transact  the  boal- 
ness  a(fair8  of  life,  we  think.  In  view  of 
the  extraordinary  transactions  bad  between 
the  parties,  the  weight  of  the  evidence  Is 
that  he  did  not  possess  that  ability.  There 
l8  a  well-defined  distinction  between  undue 
Influence  arislDg  from  acts  which  the  law 
deems  fraudulent  and  undue  Influence  re- 
sulting from  fldaclary  relations  existing  be- 
tween the  parties.  "Ctertaln  transactions  are 
presumed,  on  grounds  of  public  policy,  to 
he  the  result  of  andue  Influence.  Such 
transactions  are  generally  those  occurring 
between  persons  In  some  relation  of  confl- 
dence  one  towards  another.  The  presence 
of  such  relationship  creates  a  presumption 
of  influence  vhlch  can  generally  be  rebutted 
by  proof  that  the  parties  dealt  as  strangers, 
at  arm's  length;  that  no  unCalmess  was 
used,  and  that  facts  In  the  knowledge  of 
the  one  In  the  position  of  influence  affecting 
the  matter  were  communicated  to  the  oth- 
er." 27  Am.  &  Bng.  Bnc.  Law  (1st  Bd.) 
466.  Pomeroy,  In  his  work  on  Equity  Juris- 
prudence (ToL  2,  8  855),  says:  "Nothing  can 
tend  more  to  produce  confusion  and  inac- 
curacy in  the  discussion  of  the  subject  (un- 
due influence)  than  the  treatment  of  actual 
undue  influence  and  fldudaiT  relation  as 
though  they  omstltuted  one  and  the  same 
doctrine."  The  same  author  says  (section 
917):  "The  term  'flduclary  or  confldentlal 
relation/  as  used  In  this  connection,  is  a 
very  broad  one.  It  has  been  said  that  It 
exists,  and  that  relief  is  granted.  In  all  cases 
In  which  Influence  has  been  acquired  and 
abused,— In  which  confldence  has  been  re* 
posed  and  betrayed.  The  origin  of  the  con- 
fldence and  the  source  of  the  influence  are 
Immaterial.  The  rule  embraces  both  tech- 
nical flduclary  relations  and  those  Informal 
relations  which  exist  whenever  one  man 
trusts  in  and  relies  upon  another.  The  only 
question  Is,  does  such  a  relation  in  fact  ex- 
ist?" Transactions  between  a  party  and  one 
bearing  a  fldaclary  relation  to  him  are  up- 
on his  motion  prima  facie  voidable  upon 
grounds  of  public  policy,  and  the  burden  of 
proof,  the  flduclary  relation  being  estab- 
lished. Is  upon  the  one  receiving  the  beneflt 
to  show  an  absence  of  imdue  influence  by 
establishing  the  fact  that  the  party  acted 
upon  competent  and  Independent  advice  of 
another,  or  such  other  facts  as  will  satisfy 
the  court  that  the  dealing  was  at  arm's 
length,  or  he  must  show  that  the  transaction 
was  had  In  the  most  perfect  good  faith  on 
hiB  part,  and  was  equitable  and  just  between 
the  parties,  or,  as  some  of  the  authorities 
say,  that  It  was  beneficial  to  the  other  party. 
The  rule  of  law  applicable  to  this  case  Is 
well  and  clearly  stated  in  1  Beach,  Mod. 
Gont  S  826,  as  follows:  "Where  the  grantor 
and  grantee  sustain  relations  of  trust  and 
confidence,— which  includes  not  only  cases 
where  there  exists  a  formal  and  teclmlcal 
flduclary  relation,  such  as  guardian  and 
ward,  parent  and  child,  attorney  and  client, 
principal  and  agent,  bnt  all  eases  in  which 


confldence  Is  reposed  by  one  party  in  an- 
other—and the  trust  Is  accepted  under  cir- 
cumstances which  show  that  the  confidence 
vras  founded  on  the  Intimate  personal  ^nd 
I  business  relations  existing  between  the  par- 
I  ties,  which  gave  the  other  party  an  advant- 
age or  superiority,  any  transaction  between 
them  will  be  closely  scrutinized  by  a  court 
of  equity,  and  relief  will  be  granted  against 
contracts  entered  Into  between  them,  unless 
the  party  claiming  the  beneflt  of  tbe  con- 
tract shows,  by  clear  and  convincing  proof, 
that  he  acted  with  perfect  good  faith,  and 
did  not  abuse  or  betray  the  confidence  re- 
jtosed  In  him;  and  where  the  donee  la  of 
superior  mental  capacity,  or  the  donor  «tf 
weak  or  feeble  intellect  the  preanmptl^Hi  of 
fraud  will  require  strong  eviitence  to  remove 
it."  The  rule  of  evidence  here  annonnced 
Is  recognized  In  McFarland  t.  LarUn,  156 
lU.  84^  89  N.  B.  609. 

So  far  from  tbe  ervldence  in  this  vecord 
establishing  good  Cattfa  and  fairness  on  the 
part  of  the  defendant.  It  clearly  appears  that 
in  each  of  the  transactions  set  aside  he  ob- 
tained an  nnconsdonable  advantage  ot  tbB 
complainant  On  Febmary  20,  iSBSt,  shut- 
ly  after  tbe  complainant  beeame  a  member 
of  his  family,  he  wrote  an  order  to  the  Na- 
tional Safety-Deposit  Company,  to  which  he 
procured  the  aignatoie  of  F^ier,  requesting 
the  company  to  aUow  him  frh<HnaiO  to  have 
access  to  "my  box.  No.  9,472,  in  1^  Tanlts 
of  your  company,  at  any  and  all  times.  This 
shaU  be  yonr  authority  for  the  aamef  and 
shorOy  thereafter  took  from  the  b<a  the 
98,000  first  mentioned  In  the  decree,  for 
which  he  delivered  to  Flper  the  following: 
"Prof.  R.  U.  Piper,  M.  D.,  to  O.  S.  Thomas, 
Dr.  To  care  and  board,  medical  attendance, 
from  January  14,  1893.  to  April  1,  189B, 
93,000.  Received  payment.  O.  S.  fniomos. 
Mrs.  S.  J.-  Thomas-  Chicago^  March  16^ 
180B.'*  This  extraordinary  charge  Is,  wpaa 
its  face,  nnconsdoniUile,  and  the  evidence 
establishes  beyond  question  that  tt  was 
largely  in  excess  of  the  reasonaUe  charges 
for  the  services  rendered.  There  Is  nothing 
in  the  evidence  In  the  case  tending  to  show 
that  tiie  complainant  was  afflicted  with  any 
disease  requiring  peculiar  skill  or  special 
medical  treatment,  but,  on  the  contrary,  that 
he  was  simply  enfeebled  by  old  age.  The 
$2,200  mentioned  In  the  detree  was  obtained 
on  April  12th  of  the  same  year  upon  a  check 
written  by  defendant,  and  signed  by  com- 
plainant, on  the  First  National  Bank  of  Chi- 
cago, where  the  latter  had  money  on  deposit 
This  sum,  it  is  claimed,  was  paid  for  col- 
lecting an  indebtedness  of  $9,000  due  tbe 
complainant  firom  the  estate  of  William 
Sharon,  of  California,  for  witness'  fees  in  tbe 
Sharon-Hill  case,  the  claim  being  tliat  Piper 
had  agreed  to  pay  for  his  services  In  collect- 
ing the  amount  $3,000.  This  transaction  is 
also,  upon  Its  face,  unconschmable,  tbe 
charge  being,  under  the  circumstances,  un- 
usual and  exorbitant.  The  evidence  shows 
there  was  no  dilute  between  the  parties  as 
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to  the  $9,000  Indebtedness,  but,  on  the  other 
band,  that  the  truBteea  of  the  Sharon  estate 
held  the  money  ready  to  be  paid  over  upon 
the  final  Judgment  In  the  Sharon-HlII  case. 
On  October  26th  of  the  same  year  the  othw 
S2,000  named  In  the  decree  was  drawn  by 
the  defendant  upon  a  check  written  by  him- 
self, and  signed  by  Piper,  and  on  the  same 
day  a  receipt  was  gtren  therefor  aa  follows: 
"Received  of  R.  U.  Piper,  $2,000,  with  which 
to  put  an  addition  to  house  No.  2830  Lake 
Park  avenue,  which  addition  Is  a  part  of  our 
agreement  not  expressed  in  the  deed  to 
Oeorge  Moore,  which,  at  the  request  of  Dr. 
Piper,  we  kept  to  onrselvea,  as  we  did  not 
consider  It  necessary  to  be  a  part  of  the 
same,  as  said  addition  Is  for  his  nse.  G.  S. 
Thomas."  On  August  6.  defendant 
wrote  on  the  back  of  this  receipt  the  follow- 
log:  "The  within  spoken  two  thousand  dol- 
lazB  ($2,000)  was  not  paid  to  QxanTlUe  8. 
Thomas  as  part  payment  on  board,  but  as  a 
bonus  to  get  bim  to  accede  to  the  terms 
made  In  the  agreement,  and  used  to  malce  a 
good  place  for  me.  The  same  Is  not  to  be 
charged  to  ^omaa,  but  to  be  considered  as 
a  boons  only,"— ei^  this  Is  signed  by  B.  U. 
Pipra.  When  it  ts  considered  fliat  by  the 
terms  of  the  doed  to  Moore  toe  his  nse  the 
defendant  was  to  receive  some  $34,000 
worth  of  real  estate  for  providing  a  home  for 
complainant  and  ctatag  for  falm  during  the 
remainder  of  his  life,  It  can  scarcdy  be 
claimed  Uiat  this  $2,000  transaction  was  eq- 
uitable and  Just  to  Piper,  either  as  a  bonus 
or  for  the  construction  of  the  addition.  On 
the  contrary.  Hie  receipt  and  Indorsement 
upon  It  bear  the  Impress  of  the  hand  of  one 
oTfirreacbliv  another,  and  attempting  to  f or^ 
tlfy  himself  against  liablUt7  when  he  shenM 
be  confronted  with  tiie  fraud.  It  certain^ 
needs  no  argument  to  show  that  the  conyey- 
ance  of  all  of  complalmmt's  real  estate  t!or 
support  and  maintenance  during  the  remain- 
der of  his  life,  wbldi,  In  view  of  his  m- 
feebled  health  and  <dd  age,  oould  be  but  a 
few  years,  was  extravagantly  unjust  to  him* 
aelt  It  is  true  that  the  complainant  had  ttie 
right,  under  the  deed,  to  terminate  the  agree- 
ment but  only  upon  otmdltlon  tliat  the  de> 
fendant  should  be  entitled  to  recelre  com- 
pensation at  the  rate  of  $2,000  per  annum 
from  the  1st  day  of  Aprtl,  1898.  until  be 
should  cease  to  live  with  him,  he  (Thomas) 
to  still  have  a  first  and  valid  lien  upon  the 
premises  craveyed.  While  an  agreement  to 
pay  $2,000  per  annum  for  his  support,  care, 
and  medical  attendance  might  not  have  been 
unreasonable  If  the  transactlMi  stood  alone, 
yet  we  think,  taking  into  consideration  the 
conveyance  of  the  real  estate,  the  Uen  given 
thereon,  and  the  proof  as  to  reasonable  com- 
pensation for  support,  care,  etc.,  the  charge 
was  not  just  and  reasonable. 

Without  extending  tbls  opinion  by  com- 
menting upon  the  testimony  of  the  several 
witnesses,  we  entertain  no  doubt  that  the 
decree  of  the  chancellor  holding  the  several 
transactions  referred  to  voidable  at  the  In- 


stance of  the  complainant  bdffw  was  fully 
authorized  by  the  facts  of  the  case.  The 
further  question  then  arises,  la  the  compen- 
sation decreed  to  the  defendant  for  the  serv- 
ices he  rendered  the  complainant  reasonable 
and  just?  We  have  examined  the  evidence 
bearing  upon  this  branch  of  the  case,  and 
are  not  prepared  to  say  that  the  amounts  al- 
lowed are  not  in  cimformlty  therewith.  The 
Judgment  of  the  appellate  court  will  be  ai- 
firmed.  Judgment  affirmed. 

(IBB  111.  sa> 
mOHLBT  T.  MBTTZGEIEL 
(Supreme  Court  of  Illinois.    June  21,  1900.) 

SHORT-CAUSE    CALENDAR  —  AFFIDAVIT  AND 
NOTICB— UNCBRTAINTT— PLEADINO— 
SIMILITBRr-UARMLBSa  RRROR. 

1.  A  motion  to  strike  a  cause  from  the  short- 
cause  calendar  on  the  groond  that  two  suits 
entitled  alike  were  penaing  between  the  par- 
ties, and  that  the  affidavit  and  notice  to  place 
the  cause  on  the  calendar  applied  as  well  to 
one  as  to  the  other  of  said  suits,  was  properly 
overruled,  where  resort  to  the  files  would  have 
removed  all  uncertainty;  a  copy  of  the  affida- 
vit and  notice,  bearing  written  acceptance  of 
service,  and  indorsed  with  the  geno-al  and 
term  numbers  of  the  cause,  having  been  filed 
with  the  clerk. 

2.  Where  nothing  is  wantinff  to  put  a  cause 
formally  at  issne,  except  a  slmlhter  on  the 
part  of  the  defendant  to  a  replication  to  his 
special  plea,  its  absence  is  harmless,  and  is 
not  ground  for  reversing  the  judgment 

Appeal  from  appellate  court,  First  district. 

Action  by  Sophia  G.  Metzger,  executrix, 
against  Oomer  £1  HIgbley.  From  a  Judg- 
ment for  plaintiff,  affirmed  by  the  appelate 
court  (86  IlL  Aps^  573),  defendant  appeals. 
Affirmed. 

Steers  ft  Furber,  for  an^dlaut  LoesCh 
Bros.  &  HoveU,  for  appdlea 

BOGOS.  a  J.  The  app^te  court  alBnned 
the  Judgment  enteved  by  the  circuit  court  ot 
Oo(A  ooimty  against  appeHant  In  Ucrvt  itf  the 
appellee  executrix,  In  tbe  sum  of  $1,406^18. 
The  action  was  assumpsit  by  the  ivpellee  ex- 
ecutrix to  recover  m  a  pimnissoiy  note  ex- 
ecuted by  mpeilant  to  iqq^elletfs  testator. 
Tbe  cause  was  placed  on  tbe  short-cause  cal- 
endar, and  on  October  81,  1896,  was  called 
for  trial,  wbereiQKm  appellant  presented  a 
motion  to  strike  if  from  suCh.  siuHrtcause  cal- 
endar, ^e  ground  of  tbe  motion  was  tiiat 
two  salts  were  pending  between  the  same 
parties,  both  In  assumpsit,  and  that  the  plain- 
tiff and  defendant  In  each  of  said  suits  were 
named  and  styled  as  In  the  other;  that  the 
affidavit  and  the  notice  to  place  the  suit  on 
tbe  short-cause  calendar  were  so  framed  as 
to  apply  as  well  to  one  as  to  the  other  of  the 
suits,  for  which  reason.  It  was  alleged  in  an 
affidavit  filed  in  support  of  the  motion  to 
strike  the  cause  from  tbe  short-cause  calen- 
dar, tbe  appellant  and  his  counsel  were  uu- 
able  to  determine  which  of  eald  causes  It  was 
that  tbe  plaintiff  desired  to  have  placed  on 
the  short-cause  calendar.  The  court  overrul- 
ed the  motion,  and  such  ruling  is  assigned  as 
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for  error.  It  appeared  that  the  affldarft  re- 
quired by  the  statute  In  order  that  a  cause 
may  be  placed  on  the  ahort-cauBe  calendar 
was  filed  as  a  part  of  the  record  In  this  cause 
by  the  clerk  of  the  court  on  the  22d  day  of 
September,  1888,  and  that  on  the  same  day  a 
copy  of  such  affidavit  and  the  notice  required 
Id  such  cases  were  delivered  to  counsel  for 
appellant,  who,  In  writing,  acknowledged  re- 
ceipt of  Boch  notice  and  copy  of  the  affidavit 
Such  copy  of  the  affidavit  and  the  notice,  bear- 
ing snch  written  acknowledgment  ot  counsel 
for  appellant,  ma  delivered  to  the  clerk  ot 
the  court  on  the  same  day,  and  by  that  of- 
ficial filed  as  a  part  of  the  records  and  files 
In  this  cause.  It  was  hidoned  with  the  gen- 
eral and  term  numbers  of  this  csnse.  If  the 
appellant  or  his  counsel  were  in  doubt  as  to 
which  of  the  cases  the  affidavit  and  notice  ap- 
plied, resort  to  the  flies  and  records  of  this 
cause  would  have  removed  all  uncertainty. 
^Cbe  court  did  not  err  in  refusing  to  strike  the 
cause  from  the  short-cause  calendar. 

It  la  complained  that  the  court  proceeded 
to  a  hearUig  of  the  case,  and  to  entry  of  Judg- 
ment against  appellant,  despite  the  objec- 
tlon  presented  by  appelant  that  the  cause 
was  not  at  Issue.  Nothhig  was  tranting  to 
put  the  cause  formally  at  Issue,  exc^t  a 

mlUter  on  the  part  ot  appellant  to  a  replica- 
tion to  iuipellant*s  special  plea.  The  replica- 
tion contained  no  new  matter,  but  simply  re- 
stated, by  way  of  doilal,  the  allegations  of 
the  plea,  and  concluded  to  the  country.  A 
similiter  thereto  wu  but  the  merest  formal* 
ity.  Its  alHwnce  In  no  wise  affected  the  ad- 
missibility of  evldenee,  or  a  full  and  fahr  hear- 
ing of  the  cause  on  the  merits.  The  appel- 
lant refused  to  partldpate  in  the  triaL  It 
was  not  made  to  appear,  by  Affidavit  or  otUer- 
wise,  that  the  appellant  was  not  fnlly  pre- 
pared and  ready  to  present  his  testimony  and 
make  his  defoue,  or  that  he  had  any  defense 
to  the  action.  He  does  not  complaln'that  the 
judgment  was  not  fully  suppMted  the  tes- 
timony produced  at  the  hearing.  From  the 
whole  record  it  Is  clear  that  he  was  not  Injur- 
ed or  prejudiced  by  the  absence  of  a  formal 
similiter.  It  Is  a  familiar  rule  that  error  mere- 
ly technical  In  character,  and  harmless  In  re- 
dult,  Is  not  ground  for  reversing  a  Judgment 
The  Judgment  of  the  appellate  court  la  af- 
firmed.  Judgm«it  affirmed. 
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SILL  et  al.  v.  SILL  et  al. 

<Sapreine  Court  of  Illinois.    June  21,  1900.) 

APPEAL-RIGHT  OP  GUARDIAN— DOWER— A  S- 
aiGNMENT— LIMITATIONS— ADVlfflSH  POSSES- 
SION—INFANT HBIRS-DHUAND  FOR  DOWBR 
—HOMESTEAD. 

1. 2  Starr  &  C.  Ann.  St.  (2d  Ed.)  p.  1470,  S 
21,  provides  that  an  infniit  defendant  may  ap- 
pear  b7  guardian.  Section  18  makes  it  the 
duty  of  the  guardian  to  appear  for  and  repre- 
sent his  ward  in  all  legal  Ruits  aod  prooeed- 
ings,  nolesa  another  person  is  appointed  for 
that  purpose.  Held,  in  an  aetion  for  partition 
and  assignment  of  dower,  that  the  guardian 


of  an  infant  defendant  had  authority  to  take 
an  appeal  from  a  decree,  In  the  name  of  the 
mfant,  though  a  guardian  ad  litem  had  faeea 
appointed  for  the  infant  during  the  pendency 
of  the  proceedings. 

2.  Defendants,  as  hrirs,  cannot  set  up  the 
statute  of  limitatlonB  against  the  holder  of  a 
dower  estate;  since  it  ia  the  duty  of  the  bar 
to  asaigo  dower,  his  possesaion  is  not  regard- 
ed as  adverse  to  the  owner  of  the  dower  es- 
tate. 

3.  An  agreement  between  adult  heirs  and 

the  owner  of  a  dower  estate,  made  after  a  de- 
mand by  the  latter  for  the  assignment  of  hit 
dower,  by  which  it  is  agreed  that  he  shall  re- 
ceive one-third  of  the  rents  in  lieu  of  down, 
is  valid  and  Mnding  on  them,  and  no  accoont- 
ing  tor  such  rents  will  be  granted  thereafter 
against  the  owner  of  the  dower  estate. 

4.  A  demand  on  the  guardian  of  an  infant 
for  the  assigiunent  of  dower  is  ot  no  eiSect. 
since  neither  the  infant  nor  its  guardian  has 
power  to  assign  dower,  and  hence,  where  dow- 
er has  been  paid  out  of  the  Interest  of  the  in- 
fant after  such  dMnaad,  the  owner  of  the  dow- 
er estate  must  account  to  the  infant  for  the 
amount  BO  paid. 

iS.  Evidence  that  plaintiff's  Intestate  had 
moved  into  a  house  temporarily  nntil  he  conld 
get  pouession  of  a  farm  which  he  had  less- 
ed,  but  neither  he  nor  his  wife  had  ever  occu- 
picd  the  house  or  slept  in  it  a  single  night,  doea 
not  show  such  an  "occupation  as  a  residence" 
as  will  give  him  an  estate  of  homestrad  in  the 
premises. 

Appeal  from  circuit  court,  Iroquois  county; 
R.  W.  Hllcher,  Judge. 

Action  by  Charles  B.  SlU  against  Edmund 
Sill,  Helen  Irene  Sill,  and  Mary  E.  Sill,  la- 
diridually  and  as  guardian  of  Helen  Irene 
Sill,  for  partition  and  assignment  of  dower. 
From  a  decree  In  favor  of  complainant  de- 
fendants Mary  E.  SlU  and  Helen  Irene  Sill, 
by  her  guardian,  appeal.  Beversed. 

This  li  a  bill  for  parttttan  and  ass^imait 
df  dofww,  filed  on  Jknoaty  M,  HBO,  by  Cbades 
B.  SUl,  me  of  the  appellees  herein,  against 
the  appellee  Edmimd  SUl,  and  the  appellant 
Heloi  Irene  8111,  and  the  appellant  Mary  B. 
SiU  Individually-  and  as  guardian  of  Hden 
Irene  SUL  Tbe  peopaty  sought  to  be  psi^ 
tltloned  is  80  acres  of  Isnd  In  Iroquois  county, 
being  the  8.  %  of  the  B.  ^  ot  section  4. 
townaltip  28  N.,  range  14  W.,  etc.  The  facts, 
as  disclosed  by,  the  pleadings  and  protrfs, 
are  substantially  as  ftHlows:  One  Helen  M. 
SUl  died  Intestate  on  April  15.  1888.  be- 
ing then  the  owner  seised  in  fee  of  said  80 
acres,  and  leaving,  surrivbig  her,  her  hus- 
band, the  said  Edmund  Sill,  and  her  two 
sons,  the  anKUee  Charles  B.  SlU,  and  one 
James  W.  Sill,  since  deceased,  said  sons  be- 
ing her  <mly  heirs  at  law.  Upon  the  death 
of  Helen  M.  SUl,  Charles  B.  SlU  and  James 
W.  SUl  each  owned  an  undivided  one-half  of 
aald  80  acres,  subject  to  the  dower  of  their 
fatiier,  Edmnnd  Sill.  James  W.  SiU  died  in- 
testate on  October  20,  18D2,  leaving  the  ap- 
pellant Mary  &.  SUl  his  widow,  and  the  ap- 
peUant  Helen  Irene  SIU  his  only  child  and 
heir  at  law.  After  the  death  of  James  W. 
Sill,  and  on  January  24,  1893,  a  poetbumons 
child  was  born  to  Mary  EX.  Sill,  named  Ber- 
nlce  SIU.  After  the  death  of  James  W.  Sill 
and  tlK  birth  of  said  posthumous  diUd,  Hdeo 
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Iroie  fiUl  and  Bernlce  SfU.  ttie  only  anrvlT- 
Ing  hein  at  law  of  James  W.  Sill, .  were  tiie 
ownerB  each  of  an  undivided  one-fourth  part 
of  said  80  acres,  subject  to  the  dower  therein 
of  tbelr  mother,  Mary  E.  Sill,  and  also  8ut>- 
Jcct  to  the  dower  In  the  whole  of  the  prem- 
ises of  their  grandfather  Bdmn&d  Sill.  On 
April  8, 1893,  Bernlce  Sill  died  Intestate,  leav- 
Ing  her  mother,  Mary  E.  Sill,  and  her  sister, 
Helen  Irene  Sill,  her  only  heirs  at  law.  Upon 
the  death  of  Bernlce  Sill,  the  Interests  of  the 
parties  In  the  80  acres  were  as  follows:  Bd- 
mund  SUl  was  entitled  to  an  estate  of  dower 
In  the  whole  of  the  SO  acres;  Charles  B.  SUl 
was  owner  of  an  undivided  one-half  of  the 
80  acres,  subject  to  the  dower  of  bis  father, 
Edmund  SUl;  Helen  Irene  Sill  was  the  owner 
in  fee  of  an  undivided  four-tw^tbs,  or  one- 
third,  of  the  80  acres,  subject,  first,  to  the 
dower  of  her  grandfather  Edmund  Sill,  and 
subject  secondly,  to  the  dower  of  her  mother, 
Mary  E.  SID:  Mary  E.  Sill  was  th^  owner 
of  an  undivided  one-sixth,  or  two-twelfths,  of 
the  said  premises,  subject  to  the  dower  of 
said  Edmund  and  to  her  own  dower  interest 
On  April  SO,  1888.  letters  of  administration 
were  Issued  by  the  county  court  of  said 
coan^  on  the  estste  of  said  Helen  M.  SUl  to 
her  husband,  Edmund  BlU;  at  the  Hay  tenn. 
1894.  said  estate  was  fully  settled,  and  Ihe 
administrator  discharged.  On  Felumary  21, 
1894.  letters  of  admlnlstntlon  went  granted 
by  said  court  to  Mary  E.  8111  on  the  estate 
«(  ber  tnisband,  James  W.  StU,  and  at  the 
Febmary  term.  1897.  of  aatd  court  aald  es- 
tate was  settled,  and  the  administratrix  was 
discharged.  Hel«i  Irene  SHI  was  bom  on 
April  7.  1891.  and  on  Jutie  12.  189^  her 
motber,  Maiy  B.  SUl.  was  by  said  county 
coort  appointed  tike  guardian  at  said  Helen 
Irene  SUl.  and  Is  yet  acting  at  such.  Tbe  bUl 
sets  op  the  facts  as  hereinbefore  stated, 
and  allies  tbat  Bdmvnd  Bill  tfnd  the  parties 
bereto  bave  received  tiielr  req)ective  shares 
«f  tiie  rente  derived  from  said  land  stnce 
the  death  ta  said  Helen  H.  sm,  and  up  to 
and  Inelndlng  Uarch  1.  1899,  according  to 
tbelr  reqpectiTe  Intereste  la .  the  i^vperty, 
and  that  the  share  of  said  rents  and  profits 
doe  Helen  Itene  Sill  bas  been  duly  settled 
and  paid  to  ber  gnardttw,  Mary  B.  SUL  The 
blU  prays  tiiat  dower  be  assigned  to  Edmond 
SlU  and  Mary  B.  SUl.  and  that  partition  be 
made  between  (amrlea  B.  Sill,  Helen  Irene 
SUl,  and  Mar^  B.  SlU  aoeordlng  to  their  in- 
terests, as  above  steted.  On  March  14. 1899, 
James  W.  Kern  was  amKklnted  guardian  ad 
litem  for  the  minor  defendant  Helen  Irene 
SUl,  and  filed  an  answer  for  her,  and  at- 
tended on  ber  bdialf  the  taking  of  testimony 
In  tbe  case  before  a  master  in  chancery.  On 
March  7.  1899,  Ifsry  E.  SlU.  for  herself  and 
aa  guardian  of  Helen  Irene  Sill,  filed  an  an- 
swer admitting  all  the  material  allegations 
of  tbe  btU,  and.  furthermore,  admitting  that 
there  was  no  homestead  In  said  land,  and 
that  Edmund  BUI  was  entitied  to  dower  there- 
in, and  that  the  rente  and  profits  had  been 
divided  between  tbe  parties  as  allied.  Snb- 


seqnently,  and  on  April  20. 1899,  Mary  B.  SUl 
died  an  ajffldavlt  setting  up  that  she  had  not 
correctiy  advised  her  attorney  of  the  rights 
of  herself  and  her  child  In  said  property,  and 
aslElng  for  leave  to  file  an  amended  answer. 
Thereupon,  on  April  20,  1899,  Mary  E.  Sill, 
for  herself  and  as  guardian  of  her  child,  filed 
an  amended  answer  admitting  the  Interests 
of  Charles  B.  Sill  and  herself  and  her  daugh- 
ter to  be  such  as  are  above  set  forth,  and  In 
the  proportions  above  stated,  but  averring 
that  she,  as  tbe  widow  of  James  W.  SUl,  had 
an  estate  of  homestead  in  the  undivided  one- 
half  Interest  In  said  premises,  which  James 
W.  Sill  owned  at  tbe  time  of  his  death.  In 
this  answer,  Mary  B.  Sill  denied  that  Edmund 
Sill  was  entitied  to  any  dower  rights  In  said 
premises,  though  claiming  that  she  was  en- 
titled to  dower  in  the  Interest  of  her  daughtef 
thereln.  This  amended  answer  averred  that 
whatever  dower  righte  Edmund  SlU  may  have 
had  in  the  premises  were  barred,  and  that  no 
demand  liad  ever  been  made  by  Edmuhd  SlU 
for  any  dower  Interest  therein.  The  ammd- 
ed  answer  also  denies  teat  the  rente  and 
proflte  were  pro[>erly  divided  as  aUeged  in 
the  bill,  and  charged  that  Charies  B.  Sill  up 
to  October  1,  1892,  was  in  possession  of  the 
whole  of  said  premises,  and  retained  the 
whole  of  the  rente  and  proflte  accrubig  be- 
tween tiie  death  of  Heloi  M.  SUl  on  April 
15,  1888.  anff  October  1,  1802.  The  amended 
answer  also  c^tjges  that  Ouurles  B.  SlU  was 
in  possesBlmi  of  said  lands  from  Marcb  1, 
1898.  to  April  2a  1B99.  and  bad  retained  Itae 
entire  rente  and  proflte  thereof.  Tbe  amend- 
ed answer  also  avers  that  Mary  Bl  Sitl  and 
her  daughter  bare  an  estete  of  homestead 
In  tbe  iotwest  of  James  W.  SlU  in  said  prem- 
ises, and  cba^es  that  Charles  B.  Sill  should 
account  tor  the  rente  and  pn^te  of  said 
premises.  Hie  answer  also  wAx  that  Ibe  in- 
tereste of  Hary  B.  8111  and  Hiden  £nme  SUl 
may  be  duly  assigned  and  set  off  to  tiwm, 
and  tbat  said  hom»tead-may  be  assigned, 
and  tbat  an  account  be  talcen  against  Cbarics 
B.  SlU  and  Bdmnnd  SUl.  On  April  20i  1S99. 
Bdmund  811]  filed  an  answer  to  tiw  original 
bill  admitting  all  the  material  all^atlans 
thereof,  and  averring  that  shortly  after  Ibe 
death  of  Helen  M.  Sill,  be  demanded  of  bis 
two  sons.  James  W.  SlU  and  Charles  B.  BUI. 
tbat  Us  dofwer  be  set  apart  and  assigned  to 
him;  that  In  order  to  assist  his  sons  finan- 
cially, he  entered  Into  an  arrangement  iwlth 
them  by  which  he  temporarily  permitted  them 
to  take  the  whole  of  the  rente  and  proflte  of  tbe 
land,  upon  the  condition  that,  when  he  should 
desire  to  teke  a  share  of  the  rente  and  proBte 
thereof  tm  account  of  his  dower  interest  be 
should  be  entitied  to  his  said  dower,— that  is 
to  say,  to  a  one-third  part  of  said  rrate  and 
proflte,~and  that  his  dower  should  th^  be 
set  off  and  assigned  to  him;  that,  under  tUat 
arrangement  and  with  that  understanding, 
he  permitted  his  sons  to  receive  the  whole 
of  the  rente  and  proflte  until  the  death  of  his 
son  James  W.  SlU;  that  shortiy  after  the 
death  of  James  W.  SiU,  he  demanded  tiiat  bis 
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dower  &h(Hild;be  assigned  uid  Mt  off  to  blm, 
and  tbat  he  Bbould  receive  bis  share  of  the' 
rents  on  account  of  his  dower,  and  requested 
Charles  B.  Sill  to  notify  the  said  Mary  E. 
Sill  and  Helen  Irene  Sill  of  such  demands; 
that  thereupon  Mary  B.  SiU  and  Helen  Irene 
SUl  were  notified  of  the  said  demand  for 
dower;  that  from  the  time  of  said  demand 
up  to  the  present  time  he  (Eidmund)  has  re- 
ceived, with  the  knowledge  and  consent  of 
the  said  Mary  B.  81U,  both  Indlvldoally  and 
as  such  guardian,  the  sum  of  |80  pw  year 
clear  ot  all  taxes,  the  same  being  one-third 
of  the  rents  derived  from  said  lands;  that 
(diaries  R  Sill  bas  paid  the  taxes  upon  said 
lands;  tbat  the  rents  accmlng  from  said  lands 
from  1896  have  been  fully  settled  between 
blmseU  and  Charles  B.  SIU  and  Mary  E.  Sill. 
Individually  and  as  guardian;  that  the  said 
Mary  IB.  Sill,  Individually  and  as  guardian, 
and  said  Helen  Irene  Sill,  are  estopped  from 
denying  tbat  he  is  entitled  to  have  his  dower 
assigned  In  view  of  the  arrangement  so  made 
'  as  aforesaid.  The  answer  of  Edmund  SUl 
admits  that  the  Interests  of  the  parties  are 
Bucb  as  bave  been  taerdn  set  forUi.  On  April 
2B,  laoo.  tbe  court  entered  a  decree  In,  tevor 
of  tbe  compl^nant  In  the  blU  below,  ap- 
pointing  commissioners,  and  ordering  parti- 
tion of  the  80  acres  aocording  to  tbe  Interats 
stated  in  tbe  bill,  and  also  pEovldlng  that 
tbe  dower  of  Edmund  SiU  be  assigned,  and 
proper  provision  was  made  for  the  dower 
interest  oi  Mazy  B.  SIU.  The  deoee  also 
•found  that  tin  rmts.  Issues,  and  profits  aris- 
ing from  the  premises  had  been  fairly  and 
fuUy  adjosted,  and  tbat  no  aeoeuntlng  be- 
tween the  putles  ^uld  be  made.  The  de- 
cree-also found  tbat  no  poson  bad  any  estate 
of  homestead  in  said  premises.  From  the  de- 
cree thus  entered,  Mary  B.  fflU  for  hoself, 
and  Helen  Irene  SUl  by  ber  guardian,  prayed 
an  amteal  to  tbe  sniveme  court  of  the  state. 
Tbat  part  ef  the  decree  praying  an  i4^»eal  Is 
as  follows:  "Mary  B.  Sill  for  herself,  and 
Helm  Ueae  SIU  by  ber  gnarfflan,  Mary  B. 
8111,  prays  an  appeal  to  the  supreme  court 
01  the  state  of  Illinois,  which  is  allowed  on 
said  parties  giving  bond  In  the  sum  of  f 300.00 
in  thirty  days,  security  to  be  approved  by  the 
cleric,  .and  certificate  of  evidence  In  sixty 
days."  The  present  appeal  is  prosecuted 
from  tbe  final  decree  so  rend^ed  by  the  cir- 
cuit court  on  AprU  SS,  1899. 

0.  W.  Baymond,  for  appellants.  Morris 
&  Hooper,  for  appellee  O.  B.  SUL  Doyle  & 
Grangl^  for  appeUee  Edmund  SUL. 

MAOBUDER,  J.  (after  stating  the  facts). 
1.  A  motion  was  made  by  the  appellees  In 
this  case  at  the  October  term,  1889,  of  this 
court  to  dismiss  tbe  appeal  taken  herein  In 
the  name  of  Helen  Irene  Sill,  the  record 
having  been  filed  at  the  June  term,  1899, 
and  tbe  cause  having  been  continued  from 
the  June  term  to  the.  October  term,  1899. 
Tbe  final  decree  entered  In  tbe  cause  recites 
as  follows:.  "Mary  B.  SiU  for  herself,  and 


Helen  Irene  Sill  by  her  guardian,'  Mary  E. 
SIU,  prays  an  appeal,  *  ♦  *  which  la  al- 
lowed on  said  parties  giving  bond  Id  tbe 
sum  of  $300  in  thirty  days."  etc  The  bond, 
was  given  within  the  time  and  in  tbe 
amount  required  by  the  decree  of  the  court, 
and,  as  It  appears  In  the  record.  Is  signed 
by  Mary  E.  Sill,  and  by  "Helen  Irene  Sill, 
by  Mary  B.  Sill,  her  guardian."  The  appeal 
has  thus  been  perfected  In  accordance  with 
the  decree  of  the  trial  court  which  allow- 
ed the  api>eal,  and  the  appeal  bond  has  been 
made  by  the  p^mns  praying  for  and  ob- 
taining the  appeaL  Insurance  Oo.  v.  HeO- 
rick.  69  DL  App.  184;  Tedrkk  v.  Wdls.  162 
IlL  214.  88  N.  B.  625.  Tbe  ground  upon 
whldk  it  Is  vxgeA  tbat  the  appeal  dioiild  be 
dismissed  Is  not  ttiat  tbe  aroeal  bond  to 
Insuffldoit,  or  that  the  an)eal  ms  not 
taken  In  aeeovdance  with  the  order  of  tbe 
trial  court,  but  It  Is  said  tbat  ihe  m^esJ 
should  be  dismissed  for  the  alleged  reastm 
tbat  Mary  B.  SUl  had  no  lawfni  power  and. 
antborlty  to  take  tbe  appsal  In  the  name 
of  and  for  Ihe  intent  Helm  Irene  Sill.  In 
other  words,  tbe  ground  upon  whldi  lite 
motion  to  dlpmlss  tbe  appeal  taken  In  tbe 
name  .of  Helen  Irene  BXO.  la  based  is  timt 
the  decree  below  was  erroneous  in  allowing 
the  guardian  of  the  Infant  to  take  an  ap- 
peal for  tbe.  intent  Wltlnnt  stop^ng  to 
decide  whether  this  court  wfll  entertain  a 
motion  to  dismiss  an  appeal  for  error  ap- 
pearing In  tbe  Bnai  decree  of  Ifae  trial  oonrt, 
the  poww  of  the  guardian  to  take  an  ap- 
peal in  the  name  c^  tbe  infant  ward  wm 
be  ctmsidered. 

-  Abundant  anthOTlty  ezfats  tat  the  posMlon 
tbat  a  gnardlan  take  an-i^peal  for  Oe 
Intent  ward.  "An  appeal  lies  from  Judg- 
ments and  final  orders  bmMng  snbetan- 
tlal  rights,  and  wboi  taken  m  bduK  ef 
the  ward,  who  le  regarded  as  the  real  ap- 
pellant, Is  usually  required  ta  be  prosecuted 
by  the  guardian."  9  Enc  PL  ft  Prac  p. 
■947.  In  MlUer  v.  Smith,  98  Ind.  22fl;  the 
.supreme  court  of  Indiana  said:  *^e  bM 
tbat  a  guardian  of  the  parson  and  estate 
of  a  minor,  in  an  action  for  tbe  partition  of 
real  estate  in  which  hie  ward  Is  Interested, 
may,  as  such  guardian.  In  behalf  of  bis 
ward,  appear  and  plead,  and  aiveal  from 
tbe  judgment  rendered." 

This  Is  a  proceeding  for  partition  and  a>- 
8lgnm«it  of  dower.  Section  21  of  the  dow- 
er act  proTldes  tbat  "when  an  infant  or 
person  under  guardianship  Is  a  defendant, 
be  m^  appear  by  guardian  or  conservator, 
or  tile  court  may  appoint  a  guardian  sd 
litem  for  such  person,  and  compel  the  per- 
son so  appointed  to  act"  2  Starr  &  C.  Ann. 
St.  (2d  Bd.)  p.  1470.  Section  18  of  the  act. 
entitled  "Guardian  and  Ward."  also  provides 
for  the  appearance  of  the  gnardlan  for  bte 
ward,  and  for  the  representation  by  tbe 
guardian  of  bis  ward  in  all  1^1  suits  and 
proceedings.  Id.  p.  2063.  As  the  guardian 
thus  has  the  power  under  tbe  statute  to  ap- 
pear for  and  r^resent  his  ward,  It'wouid 
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■eem  to  foUdw  that  be  b&s  the  power  to 
take  an  appeal  in  behalf  of  the  ward,  when 
the  Interests  of  the  latter  require  It. 
.  Section  18  of  the  act,  entitled  "Quardlan 
and  Ward."  provides  as  follows:  "He  [the 
guardian]  shall  appear  for  and  represent  his 
ward  in  all  legal  salts  and  proceedings,  nnless 
another  person  Is  appointed  for  that  purpose, 
as  guardian  or  next  friend,"  etc.  The  con- 
tratlon  of  llie  appellees  is  that  a  general 
guardian  has  no  right  or  authority  to  prose- 
cute or  defend  in  the  name  of  his  ward, 
where.  In  the  language  of  the  statute,  "an- 
other person  Is  appointed  for  that  purpose." 
Here  the  minor  Helen  Irene  Sill  was  a  de^ 
fendant  to  the  suit,  and  one  James  W.  Kero, 
a  lawyer,  was  appointed  her  guardian  ad 
litem,  and  filed  an  answer  for  her,  and  ap- 
peared In  her  behalf,  both  In  the  taking  of 
testtmoDy  before  the  master  and  In  the  hear- 
ing jof  the  cause.  This  being  so,  it  is  claim- 
ed that  the  appeal  could  only  be  taken  by 
ttae  goardlan  ad  lltent  It  is  true  that  un- 
der section  18,  as  above  quoted,  It  is  not  ab- 
■olot^  necessary  for  the  guardian  to  ap- 
pear and  represent  his  ward  In  a  legal  pro- 
ceeding, where  another  person  has  been  ap- 
pointed as  guardian  ad  litem  for  that  pur- 
pose. But  tn  the  present  case  flie  complain- 
ant filing  tiie  Mil  for  partition  not  only  made 
tlie  minor  Hden  Iroie  Btn  a  defendant,  but 
also  made  Ifory  E.  BUI  a  defraidant,  both 
IndlTldiully  and  as  guardian  of  Hiden  Ii«ie 
BllL  In  other  words,  flie  gaardlan  aii  such 
was  made  a  defenduit,  and  was  served  as 
mch  with  process,  ind  as  audi  answered  the 
bin.  **Althongta  It  may  not  be  necessary 
in  an  cases  to  make  the  guardian  a  party 
to  an  action  or  proceeding-  affecting  the 
ward  Boldy,  yet  it  Is  nsuaDy  pn>pw  to  do 
so,  lliat  lie  may  protect  bla  waM'e  Inters 
eats."  9  Bnc.  VI.  ft  Prftc.  p.  085.  The  rec- 
ord dwwa  that  the  guardian  ad  litem  per- 
formed lilB  duty  in  the  preparation  of  ttae 
case  for  trial,  and  In  the  trial  of  the  case, 
as  ttae  representatlTe  of  the  minor  defend- 
ant. Bnt,  when  the  ivoceedlng  was  ended 
)n  the  trial  court  by  the  rendition  of  ttae 
final  decree,  we  see  no  reason  why  the 
«ourt  ml^t  not  pamlt  the  appeal  to  be 
taken  for  ttae  minor  by  the  gaardlan,  ttae 
latter  being  a  party  to  ttae  iralt.  It  la  true 
ttaat  ttae  appeal  might  have  been  taken  by 
the  gnardl^  ad  Utem  <Spragae  t.  BeamCT, 
45  IlL  App.  17),  bnt,  at  ttae  same  time,  the 
guardian  who  was  th«i  before  the  court 
had  also  the  power  vnder  the  statute  to  take 
tbe  appeal. 

Cases  are  referred  to  where  it  is  said  that 
the  guardian  should  not  be  allowed  to  rep- 
resent the  minor  where  the  Interests  of  the 
guardian  are  adverse  to  those  of  tbe  minor. 
Roodbonse  t.  Roodhonse,  132  HI.  960,  21  N. 
B.  6S;  Ames  ▼.  Ames,  Id'  UL  2Sa  37  N.  B. 
890.  But  we  are  nnable  to  see  that  the  in- 
terests of  the  guardian  are  <^poBed  to  those 
of  the  minor,  so  far  as  the  questions  involr- 
ed  In  this  appeal  are  concerned.  The  first 
qneatlon  l&TolTed  la  whether  or  not  the  dow- 


tfr  of  Edmund  Silt  In  the.SO-aore  tract  In 
question  has  been  barred.  The  eatabllsh- 
ment  of  such  a  bar,  If  It  could  be  establish- 
ed, would  operate  to  the  advantage  of  both 
the  guardian,  Mary  B.  Sill,  and  the  ward; 
Helen  Irene  Sill.  The  second  question  in- 
volved in  the  appeal  is,  whether  or  not  the 
appellees  Charles  B.  Sill  and  Edmund  Sill 
have  properly  accounted  for  the  rents  and 
profits  derived  from  the  land  since  October, 
1892.  Both  the  guardian  and  ward  are  in- 
terested in  such  accounting  equally.  A 
third  question  Involved  is  as  to  the  exist- 
ence of  an  estate  of  homestead  In  the  inter- 
est in  the  land,  which  James  W.  Sill  owned 
at  the  time  Of  his  death;  but,  If  the  exist- 
ence of  such  an  estate  was  established,  it 
would  be  for  the  benefit  of  the  Infant  child, 
as  well  aa  for  the  benefit  of  her  guardian 
and  mother.  Upon  the  whole,  we  are  of 
tbe  opinion  that  the  motion'  to  dismlBS  the 
api>eal  for  the  reason  alleged  should  not 
be  granted.  An  order  will  accordingly  be 
entered  denying  the  motion. 

2.  It  Is  claimed  by  ttae  appelleea  ttiat  ttae 
right  of  Edmnnd  Sin  to  dower  In  Itae  80 
acres  bas  been  barred.  The  tract  of  80 
acres  was  owned  by  Helot  M.  £111,'  the  w!fe 
of  Edmund  sni.  Whm  she  died  Intestate 
on  April  in,  1888,  she  left  two  sons,  ttae  ap- 
pellee Otaarles  B.  810.  and  James  W.  ^1. 
since  deceased.  Otaarles  B.  Sill  and  Jamei 
■W.  8111  eacta  owned  an  undivided  one-half 
In  ttae  80  acres,  subject  to  tiie  dower  of  theif 
father,  Edmmd  8111.  James  W.  SfU  died 
intestate  on  October  20;  1892.  From  April 
16,  1888,  to  October  20;  1802,  Charles'  B.  8111 
was  In  powesslon  of  tin  trACt  W  talmself 
and  fala  broltaer,  and  they  two,  "Wltta  ttae 
knowle^  and  consent  of  their  f  Attaer,  Ed- 
mund Bill,  divided  tbe-rents  between  tbem. 
The  premteea  were  rented  fur  $3  per  acre, 
or  9^40  per  annnm,  before  tbe  deatta  of 
James  W.  filll.  and  bave  been  rented  for  tbe 
same  amount  since  tals  death.  Since  the 
deatta  of  James  W.  BUI,  Charles  B.  8111  has 
been  in  possession  of  the  tract,  and  bas  col- 
lected the  rents,  and  out  of  Itaem  baa  ea<di 
year  paid  Bdnrand  SlU  the  sun  of  |80; '  be- 
ll^ one-tblrd  of  the  rents,  and  being  the  . 
amount  of  bis  dower  In  tbe  premlsea. 

Tbe  appellants  claim  that  Charles  B.  Sill 
staonid  bave  rented  the  premlsea  for  a  larger 
amonnt  than  $3  per  acre,  and  havo  Intro- 
duced testimony  tending  to  itaov  that  the 
rental  value  of  tbe  premises  per  year  was 
$4  per  acra  On  tbe  contrary,  13ie  appellees 
Introdnced  testimony  t«idlng  to  show  that 
tbe  rental  value  of  tbe  premises  per  year 
was  not  more  than  $8  per  acre.  The  wlt^ 
nessee  of  tbe  appellees  upon  this  subject, 
who  exceed  in  number  those  of  the  appel- 
lants, seem  to  be  as  credible  and  aa  well  taw 
formed  as  the  witnesses  of  ttae  appellants: 
The  trial  court  found  that  fS  per  acre  was  i 
fair  rental  value  for  the  premises,  and  we 
are  not  disposed  to  disturb  this  finding. 

Shortly  after  the  death  of  James  W.  Sill, 
IB  October,  IBOB,  Bdmnnd  SlU  made  a  de- 
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maud  for  hlfl  dovet  npon  C3iarlet  B.  8111, 
and,  throusb  tbe  latter,  upon  Mair  K.  81U 
In  bo:  own  right  and  aa  gnardlan  of  Helen 
Irene  8111.  By  an  arrangement  between  Ed- 
mund Sill  and  Obarles  B.  Sill,  and  Mary  E. 
8111  Individually  and  as  guardian,  tbe  rents 
of  $210  per  year  were  divided  Into  tbree 
parts,  of  wblch  f80  were  paid  to  Edmund 
Sill  on  account  of  hla  dower;  and  (80  to 
Charles  B.  SiU  on  account  of  bis  one-half 
Interest  In  the  property,  subject  to  Edmnnd 
SIU'8  dow«r,  and  after  deducting  one-half 
of  said  dower,  to  wtt,  $40  out  of  1120,  tbe 
share  of  tbe  rents  b^onglng  to  Charles  B. 
Sill;  and  the  remaining  $80  was  paid  to 
Bfary  B.  Sill  tor  herself  and  bw  ward,  be- 
ing her  Interest  of  one-sixth  In  the  premises 
after  taking  out  the  dower  of  Edmund  8111, 
and  being  the  one-tblrd  Interest  of  her  ward 
therein  after  taking  out  the  dower  therdn 
of  said  Edmund  Sill. 

In  view  of  what  has  been  said.  It  Is  mani- 
fest that  the  possession  of  the  premises  has 
never  been  held  adversely  to  Edmund  Sill 
since  the  death  of  Helen  M.  Sill,  on  April 
16,  1888.  On  the  contrary,  tbe  possession, 
both  In  the  lifetime  of  James  W.  Sill,  and 
after  that  date  up  to  the  time  of  commen- 
cing this  suit  has  been  subject  to  the  dower 
estate  of  Edmnnd  Sill. 

The  heir  cannot  set  up  the  statute  of  limi- 
tations against  the  holder  of  the  dower  es- 
tate, because  his  possession  Is  not  adverse  to 
tbe  holder  of  said  estate.  It  Is  the  duty  of 
the  heir  to  assign  dower,  and  for  this  reason 
his  possession  Is  not  regarded  as  adverse  to 
the  owner  of  the  dower  estate;  for  otherwise 
he  would  be  allowed  to  take  advantage  of  his 
own  wrong.  It  Is  only  as  against  strangers, 
or  a  purchaser  either  from  the  deceased  own- 
er of  the  fee,  or  from  his  heir  or  heirs,  that 
the  statute  of  limitations  can  be  pleaded  as  a 
defense  to  the  enforcement  of  a  dower  right. 
"While  the  heirs  of  a  deceased  husband  are  In 
possession  of  his  lands,  the  statute  of  limita- 
tions does  not  run  against  the  widow's  claim 
for  dower;  otherwise,  where  a  purchaser  Is  In 
possession  holding  odversely."  Livingston  v. 
Cochran,  S3  Ark.  294;  Stidham  v.  Matthews. 
29  Ai^  6C0;  Danley  v.  Danley,  22  Ark.  268; 
Hastings  v.  Mace.  157  Mass.  489.  32  N.  B. 
668;  O'Gara  v,  Neylon,  161  Mass.  140,  36  N. 
E.  743;  Hart  v.  Randolph,  142  lU.  621,  32  N. 
E.  517. 

We  have  held  In  a  number  of  cases  that 
where  a  stranger  or  other  person,  or  purchas- 
er from  thehusband.or  heir  atlaw,  or  devisee, 
has  been  in  possession  of  land  under  color  of 
title  for  seven  successive  years,  and  paid  all 
the  taxes  levied  thereon  during  that  time,  and 
has  thereby  complied  with  the  provisions  of 
the  first  section  of  the  limitation  act  of  1839, 
or  section  6  of  the  present  limitation  act,  he  Is 
entitled  to  be  protected  against  the  enforce- 
ment of  the  widow's  dower.  In  other  words, 
we  have  held  that  the  widow's  dower  may  be 
barred  as  against  a  stranger  or  purchaser  who 
has  been  in  possessloD  of  tbe  premises  for 
seven  yeari^  and  paid  the  taxes  thereon,  as 


required  b^  seetku  6  of  ttie  Umttadon  act 
Owen  T.  Peacock,  88  m.  88;  Steels  t.  GcOBtly. 
41111.38;  Whiting  T.NlcoU.  46  m.  280;  Brian 
T.  Melton,  126  lU.  617, 18  N.  B.  318;  Miller  t. 
Pence,  132  IlL  140. 23  N.  E.  1030;  Hart  T.  Rait 
dolpli,  supra.  But  these  casea  all  reftt  to 
such  a  bar  to  th«  widow's  dower  as  arise*  out 
of  an  advene  possefwlon  held  for  the  statotocy 
period  by  strangers  or  purchasers.  They 
have  no  reference  to  the  posseasloii  of  tbe 
property  1^  tiie  belr,  which  la.  as  a  general 
thing,  not  advene  to  Oie  estate  of  dower,  but 
sol^ect  and  aabordlnate  to  it  In  Owen  t. 
Peacock,  st^ra,  tbe  view  that  the  poaseaskm 
Is  not  adverse  to  the  dowress  when  the  parties 
claim  under  the  same  rtght  was  held  to  be  ap- 
plicable to  the  heir  at  law  upon  whom  the  de* 
scent  Is  cast,  and  that  when  such  view  Is  so 
applied  the  heir  at  law  may  be  said  to  ta(dd  In 
subordination  to  the  right  of  the  widow  to  her 
dower,  bat  that,  as  regards  a  purchaser  fiRKn 
tbe  husband  or  heir  at  law  or  devisee,  tbe 
rule  does  not  apply,  as  such  purchaser,  when 
he  enten  and  occupies,  diould  be  deemed  as 
holding  adversely  to  all  the  world. 

In  the  case  at  bar  It  cannot  be  said  that 
the  dower  ot  Edmnnd  Sill  has  been  barred  by 
any  adverse  possession  on  the  part  of  the 
heirs  of  Helen  M.  SIU.  Mary  B.  SIU  and  Hel- 
en Irene  Sill,  holding  under  the  deceased. 
James  W.  Sill,  are  privies  In  estate  to  Hetoi 
M.  Bill.  The  appeUanta,  Mary  B.  SiU  and 
Helen  Irene  Sill,  have  never  been  In  posses- 
sion of  the  premises  at  all  since  the  death  of 
James  W.  Sill,  and  have  therefore  had  no 
possession  which  can  be  regarded  as  adv^ve 
to  the  dow»  estate  of  Bdmund  SilL  The  ap- 
pellee Charles  B.  Sill  does  not  claim  or  set  up 
that  the  dower  of  Edmund  SUl  Is  barred,  and, 
under  the  arrangement  already  set  forth,  his 
possession  cannot  be  considered  as  adverse. 
We  are  therefore  of  the  (pinion  that  the  dow- 
er estate  of  Edmund  Sill  In  the  premises  In 
question  has  not  been  barred. 

3.  It  Is  claimed  on  the  part  of  the  aiH>el- 
lants  that  Bdmund  SIU  and  Charles  B.  Sill 
should  account  for  the  rents  and  profits  re- 
ceived from  the  premises  In  question  since 
the  death  of  James  W.  SUl.  on  October  20, 
1892.  The  arrangement  between  the  parties 
has  already  been  retired  to.  Edmund  Sill's 
dower,  amounting  to  $80  per  year,  was  one- 
third  of  the  total  yearly  rental  of  ^40.  This 
dower  was  apportioned  by  tbe  arrangement 
in  question  among  the  parties  according  to 
their  respective  interests  during  the  years 
from  1882  to  1888,  Inclusive.  Charles  B.  SIU, 
being  entitled  to  $120,  or  one-half  of  the  rents, 
paid  one-half  of  the  dower,  to  wit,  $40  per 
year,  leaving  his  own  Intwestln  the  rents,  aft- 
er the  deduction  of  the  $40,  the  sum  of  $80 
per  year.  Mary  E.  SIU,  having  a  one-sixth 
Interest  In  the  premises  as  heir  of  her  post- 
humous child,  Bemlce  SIU,  was  liable  to  pay, 
and  did  pay,  In  each  of  said  years,  towards 
the  dower  of  Edmund  Sill,  one-third  of  her 
one-sixth  Interest,  or  one-third  of  $40.  to  vrlt, 
$13^-1%:  leaving,  after  dedocttng  $13.33]^ 
from  $40,  the  sum  of  $2&«69fc««  the  amount 
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of  the  annual  r«nts  belonging  to  her.  The 
mioor  Helen  Irene  8111,  being  the  owner  by 
taberitance  from  her  father,  James  W.  Sill, 
and  from  her  deceased  Bister,  Betnlce  Sill,  of 
an  nndiTlded  one-third  of  the  premises,  was. 
In  case  a  proper  demand  had  been  made,  lia- 
ble for  one-third  of  the  dower  due  to  Ed- 
nrand  Sill,  to  wit.  the  snm  of  $26.66%  for  each 
year,  learlng  after  making  the  deduction  of 
that  amount  from  her  one-third  Interest  of 
$80,  the  sum  of  $53.33%  as  the  share  of  the 
rents  belonging  to  Helen  Irene  SiU.  In  oth- 
er words,  by  the  arrangement  made,  Charles 
B.  Sill  and  Mary  E.  SIU  contributed  $S8.33% 
towards  paying  the  dower  during  each  of  said 
years  of  Eumund  Sill,  and  Mary  B.  Sill,  as 
guardian,  contributed  $26.66%  each  year  to- 
wards the  payment  of  Edmund  Sill's  dower 
out  of  the  Interest  of  the  minor  Helen  Irene 
Sill.  This  arrangement  was  valid  and  bind- 
ing M  far  as  Charles  B.  Sill  and  Mary  B.  Bill 
In  hCT  own  right  were  concerned.  The  proof 
shows  that  the  demand  for  his  dower  was 
made  by  Edmund  Sill  npon  them  shortly  aft- 
er the  death  of  his  son  James  W.  Sill.  In 
October,  1892.  Tlie  dower  Interest  of  a  snr- 
TiTlng  hnsband  In  his  deceased  wife's  land  Is 
a  mere  expectancy,  and  rests  In  action  only, 
until  it  Is  assigned.  He  is  only  entitled  to 
one-third  of  the  rents  and  profits  of  the  land 
of  his  wife's  property  as  against  her  children 
and  heirs  from  the  time  his  dower  has  been 
demanded  or  set  off  or  assigned  to  him. 
Where  no  demand  is  made  or  petition  signed 
for  the  assignment  of  dower,  the  bein  at  law 
are  entitled  to  the  whole  of  the  rents.  Dam- 
ages are  allowed  from  the  time  of  donand  and 
a  refusal  to  assign  dower.  Onc'thtrd  of  the 
rents  of  the  land  In  which  there  Is  dower  form 
a  proEier  measure  of  such  damages.  Until  de- 
mand is  made,  the  surrlTlng  wife  or  husband 
Is  entitled  to  no  damages.  The  filing  of  a  pe- 
tition for  the  assignment  of  dower  against  the 
heirs  at  law  Is  a  snffldent  demand  to  give  a 
claim  to  one-third  of  whatever  rents  have  ac- 
crued rince  that  time  as  damages.  Bedford 
Bedford.  136  Ul.  854.  26  N.  B.  662;  Peyton 
T.  Jeffries.  60  111,  148;  Bawson  t.  Oorbett, 
ISO  lU.  466.  87  N.  B.  9»4.  The  demand  here 
made  was  snfllclettt  so  flur  as  the  adults 
ObaxleB  B.  sm  and  Hazy  B.  SIU  were  con- 
cerned. Where  the  heirs  are  of  age,  they 
may  legally  assign  the  widow  her  dower  In 
the  premlsea  Btrawn  v.  Btrawn's  Helra,  SO 
IlL  2S6.  Section  18  of  the  dower  act  makes 
It  the  doty  of  the  bebr  to  assign  dower  In  the 
lands  In  which  any  peraon  la  entlUed  to  dow- 
er. Bawaon  t.  Onbet^  iqpra.  This  aasign- 
nwut  may  be  by  parol,  and.  when  It  Is  Im- 
practleaUe  to  aaeign  dower  by  metefl  and 
bounds,  an  aHotnaent  may  be  made  to  the 
holder  of  the  dower  estate  out  of  his  or  bar 
proportkHiBto  shan  of  tiie  rents  and  ptoftta 
arlaing  from  the  entire  property.  The  holdw 
of  the  dower  estate  may.  an  arrangement 
with  the  heir  or  devisee,  suffer  him  to  rent 
out  the  land,  with  the  understanding  fbat 
anch  holder,  hi  Ueu  of  dower.  Is  to  receive  (me- 
ttaiid  of  Us  or  her  pnportlon  oC  the  annual 
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rents.  Lenfera  v.  Henke.  78  HI.  406;  Bawaon 
T.  Corbett  supra;  10  Am,  A  Eng.  Euc.  Iaw 
<2d  Ed.)  i^.  172,  176-178.  The  demand  upon 
Charles  B.  8111  and  Mary  B.  SUl  having  been 
made  shortly  after  the  death  of  James  W. 
Bin,  and  in  response  thereto  and  in  pursuance 
thereof  a  verbal  arrangement  having  been 
made  with  Bdmund  Sill,  by  whldi  he  was  to 
receive,  In  Ueu  of  his  dower,  one-third  of  the 
annual  rents  to  be  derived  from  the  Interests 
of  Charles  B.  Sill  and  Hary  B.  SIU,  the  de- 
cree of  the  court  below  was  correct  In  refus- 
ing to  allow  an  accounting,  so  far  as  the  dow- 
er paid  out  of  those  interests  was  concerned. 
In  other  words,  Edmund  SUl  Is  entitled  to  re- 
tain the  $40  per  year  paid  to  him  on  account 
of  his  dower  out  of  the  one-half  intoest  ot 
Obailes  B.  Sill  during  each  of  the  years  from 
1802  to  1808,  inclusive,  and  to  retahi  Hie  sum 
of  $18.83%  per  year  paid  to  him  on  account 
of  his  dower  out  of  the  one-sixth  Interest  of 
Mary  B.  Sill  during  each  of  the  said  seven 
years.  As  to  Charles  B,  Sill  and  Mary  B.  Bill, 
the  demand  for  dower  was  made  in  time  to 
Justify  the  retention  of  said  renti,  and  the 
oral  assignment  of  dower,  made  fay 

them  as  adults,  was  valid. 

.  It  Is  not  claimed  that  any  demand  was 
made  upon  the  minor  child  Irene  BUI 

for  the  assignment  of  dower  In  her  Interest 
A  demand,  however,  was  made  upon  Mary  B. 
SIU.  as  guardian  of  Helen  Irme  SIU,  tot  the 
assignment  of  dower  in  the  Interest  of  her 
ward.  But  It  is  the  settled  doctrine  of  this 
court  that  a  minor  cannot  make  such  an  as- 
signment of  dower  as  wiU  be  binding  on  him 
on  arriving  at  age,  nor  has  the  guardian  of  a 
minor  any  power  to  assign  dower.  Bonner  v. 
PetenoD,  44  IlL  2BSi  Btrawn  v.  Strawn's 
Heirs,  supra;  Atkin  v.  Merrell.  80  BL  62; 
Bawson  v.  Oorbett,  supra;  Mnller  v.  Benner, 
60  ni.  108;  Shoot  V.  Oalbreath,  128  lU.  214, 
21  N.  B.  217.  In  Helsen  v.  Helsen.  145  111, 
658,  34  N.  E.  597,  21  U  R.  A.  434.  we  said: 
"Whatever  may  be  the  rnle  ^ewba%,  it  is 
weU  settled  in  this  state,  as  indeed  it  must 
be  held  under  the  statute,  that  a  guardian 
has  no  power  to  assign  dower," 

In  view  of  the  fact  that  neither  the  minor 
himself  nor  bis  guardian  has  any  power  to 
make  an  ass^nment  of  dower,  a  demand  for 
each  assignment  upon  the  heir  or  upon  the 
guardian  la  useless,  and  not  legal  ot  bindhig. 
Bonner  t.  Peterson,  supra;  Btrawn  v. 
Strawn's  Heirs,  supra.  It  foUows  that  the  de- 
mand npon  Maiy  B.  SIU  as  guardian  waa  in- 
valid, and  Bdmund  BUI  was  not  entitled  to 
dower  out  of  the  Interest  of  the  mlnw  tram 
the  time  itf  such  demand.  He  did.  as  matter 
at  fact,  receive  $80  per  year  on  accomit  of  bla 
dower  for  the  seven  years  above  named,  and 
of  the  amount  so  received  In  each  year 
$26.66%  came  out  of  the  rmta  dezlv«d  fcom 
the  ime-thlrd  Interest  belonging  to  the  minor, 
buumndi  as  Bdmund  BUI  filed  no  petition  tor 
aasignmnit  of  bis  <tower  out  of  the  minor's 
intereat,  and  no  legal  donand  waa  made  for 
assignment  of  doww  out  oi  such  Intereat,  the 
jDlnoT,  m  bla  guardian  tta  lilm,  waa  entitled 


Digitized  by  Google 


'818 


C7  NOBTHBASTSBM^iPOBTBB. 


OIL 


to  retain  tUe  imm  of  $26.06%  out  of  the  rents 
derived  from  bis  Interest  for  each  of  the  said 
seren  years,  and  Edmund  Sill  should  be  re- 
quired to  account  for  the  same.  His  answer 
In  this  case  was  filed  on  April  20.  1890,  and 
therein  he  asks  that  bis  dower  in  the  minor's 
Interest  may  be  assigned  to  him.  The  filing 
of  the  petition  thus  contained  In  his  answer 
is  a  sofflclent  demand  to  give  a  claim  to  one- 
third  of  the  rents  that  hare  accrued  out  of 
the  minor's  Interest  since  the  filing  of  the 
ans'wer.  He  Is  entitled  to  such  rents  since 
April  20. 1899.  but  not  before.  In  stating  the 
account  there  should  be  deducted  one-third 
of  the  taxes  paid  by  Charles  B.  SlU  in  each  of 
the  seven  years  above  mentioned.  Peyton  v. 
Jeffries,  supra;  Walsh  v.  Reis.  60  111.  477. 
We  are  of  the  opinion  that  the  decree  of  the 
com't  below  was  erroneous  in  not  requiring 
Edmund  Sill  to  account  for  the  ¥28.66%  re- 
ceived by  him  out  of  the  rents  derived  from 
the  Interest  of  the  minor  in  saJd  premises  dur- 
ing each  of  the  seven  years  above  mentioned, 
after  deducting  therefrom  one-third  of  the 
taxes  paid  for  each  year  upon  the  whole  of 
said  premises. 

4.  It  is  contended  by  the  appellants  that 
Mary  E.  Sill  and  Helen  Irene  SUI  have  an  es- 
tate of  homestead  in  the  one  undivided  half 
interest  owned  by  James  W.  Sill  when  he 
died.  We  cannot  discover  that  any  auch 
homestead  estate  had  any  ^Istence  in  fact 
Prior  to  October  1, 1802,  or  thereabouts,  James 
W.  Sill  liad  resided  In  Cook  county,  but  about 
that  time  he  came  to  Iroquois  county  with  a 
view  of  living  upon  a  farm  In  that  county. 
There  was  an  old  house  upon  the  80  acres  in 
question^  and  James  W.  SlU,  having  no  place 
to  stay,  intended  to  occupy  this  house  until 
the  following  spring,  whea  be  should  take 
possession  of  the  farm  which  he  had  leased. 
He  never  Intended  to  live  permanently  In  this 
house,  but  only  temporarily,  until  he  could 
get  possession  of  the  farm  so  leased.  About 
October  1,  1892,  he  and  his  wife  moved  a  few 
pieces  of  furniture  into  the  house,  and  were 
preparing  to  occupy  it,  when  James  W.  Sill 
was  taken  sick  while  at  bis  father-in-law's 
house,  and  died  there.  Neither  he  nor  bis 
wife  ever  occupied  the  house  upon  these 
premises,  or  slept  in  It  a  single  night  It  can- 
not be  claimed,  therefore,  that  they  ever  ac- 
quired any  homestead  estate  in  It  Under  the 
statute  a  homestead  can  only  be  acquired  in  a 
farm  or  lot  occupied  by  the  householder  as  a 
residence.  The  house  upon  the  premises  In 
question  was  never  occupied  by  James  W. 

I  SlU  aa  a  home  or  residence  in  his  lifetime,  nor 
by  his  wife  or  child  at  any  time  after  his 
death.'  Even  if  the  placing  of  a  small  amount 
of  fumltnre  in  tbe  house  could  be  considered 
as  occupying  It,  Helen  H.  Sill  and  her  child, 
after  the  death  of  James  W.  SlU,  left  the 
premisei  In  qneatlon,  and  nerer  retomal 
thereto,  ^ils  amounted  to  an  abandraiment 
of  the  homestead,  if  there  ever  was  a  hom^ 

.^ead.  Hart  V.  Randolph,  supra. 

the  error  above  indicated,  the  decree  of 

•  the.  dicnit  coort  la  verened,  ajid  the.  cause  la 


remanded  to  that  waeU  wUh  dtaeetl<His  to 
proceed  In  accordance  with  Uie  views  herein 
expressed.  Beversed  and  remanded. 


(18S  OL  BS7) 
EmEDMAN  et  aL  T.  FODOLSKL 
(Supreme  Court  of  XlUnota. .  June  .21,  lOOa) 

COUNTY  COURT— CHANCERY  SnRISDICTION— 

INSOLVBNCT— APPEAL-PARTIES. 
.  1.  The  county  court  has  no  seoeral  t:hau- 
cery  jurisdiction  or  powers  and  there  are  only 
certam  issues  as  to  which  it  has  chancery  pow- 
ers which  are  specially  conferred  by  the  as- 
signment act 

2.  Where  the  assignee  of  an  insolvent  has 
never  obtained  actasi  possession  of  property 
the  title  to  which  is  claimed  by  another,  who 
has  possession  so  far  as  physical  possesion  is 
possible,  as  in  the  case  of  choses  in  actioo, 
the  county  court  has  no  jurisdiction  in  a  chan- 
cery  jproceeding  to  adjudicate  as  to  such  title. 

9.  Where  a  third  person  files  a  petitioB 
against  as  aasignee  of  choses  in  action  as- 
signed by  an  insolvent  shortly  before  makinx 
an  assignment  for  the  benefit  of  creditors,  al- 
lef^ng  that  such  property  properly  belooKS  to 
the  assets  of  the  insolvent,  and  the  assignee 
in  insolvency  is  not  made  a  party  in  the  county 
court  or  appellate  court,  he  is  improperly  join- 
ed as  an  appellant  in  this  court  on  an  appeal 
by  the  petitioner. 

Appeal  from  appellate  court,  First  dis- 
trict ■ 

Petition  by  Solomon  Friedman  and  anoth 
er  against  Theodore  Podolskl.  From  a  judg- 
ment of  the  appellate  court  (85  nil  App. 
284)  reversing  a  judgment  of  the  county 
court  in  favor  of  tbe  petitioner,  petitioners 
appeal.  Affirmed. 

The  abstract  of  the  record  shows  the  fol- 
lowing proceedings  in  this  case:  On  May  31, 
1808,  the  firm  of  S.  Levy  &  Co.,  composed 
of  S.  Levy  and  I.  Berkenfleld,  executed  and 
delivered  to  A.  L.  Stone,  aa  assignee,  a  vol- 
ontary  assignment  for  the  benefit  of  cred- 
itors. On  June  Ist  following,  the  bond  of 
the  assignee  was  duly  approved.  On  June 
4,  1898,  Sol  Friedman  &  Co.  filed  in  the 
connty  court  their  petition,  alleging  that 
Theodore  Podolskl  has  property,  assets,  and 
effects  of  said  insolvents  In  his  possession 
that  should  be  deUvered  to  the  assignee  here- 
in as  his  property;  that  Podol^l  is  collect- 
ing accounts  due  and  owing  to  the  Insol- 
vents, which  should  be  delivered  to  the  as- 
signee herein,  and  which  belong  to  the  as- 
signee. Prayer  was  made  for  a  rule  npon 
Podolskl  to  show  cause  why  he  should  not 
surrender  and  deliver  said  property  and 
assets  to  said  assignee;  that  he  be  restrain- 
ed from  disposing  of  said  assets  or  collect- 
ing said  accounts  until  the  fnrthef  order 
of  the  court,  and  for  general  reUef.  On 
the  same  day  an  order  was  entered  by  the 
court  requiring  Podolskl  to  answer  the  peti- 
tion by  June  6th  at  9:30  a.  m.  On  that 
day  Podolsid  entered  a  limited  appearance, 
objecting  to  the  jurisdiction  of  the  connty 
court  to  grant  the  prayer  of  the  petltioB, 
saving  and  reserving  all  objections,  and 
praying  that  the  petition  may  be  stricken 
from  the  flies.  The  several  grounds  of  ob- 
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Jectiim  stated  weie,  In  substance,  tbat  the 
petition  failed  to  show  upon  its  face  facts 
necessary  to  give  the  court  jurisdiction.  It 
seems  from  the  blU  of  exceptions  tbat  on 
that  day  there  was  a  hearing,  defendant 
Insisting  tbat  the  cause  stood  upon  the  peti- 
tion and  demurrer  thereto.  Counsel  for  the 
petitioners  Inquired:  "Do  you  now  flle  a 
demurrer  to  the  petition  as  amended?"  To 
which  counsel  for  defendant  answered:  *^ 
wlU  allow  the  original  one  to  stand."  There- 
npon  the  court  overruled  the  demurrer,  or, 
as  It  Is  termed,  plea  to  the  Jurisdiction,  and 
entered  a  rule  to  answer,  and  leave  was 
asked  on  behalf  of  the  defendant  to  plead 
Instanter.  An  answer  was  thereupon  filed, 
by  which  the  respondent  stIH  objected  to 
the  Jurisdiction  of  the  court  specially  limit- 
ing bis  appearance  for  answer.  He  denied 
that  he  was,  at  the  date  of  the  execution 
and  delivery  of  the  deed  of  assignment.  In 
posseasion  of  or  had  any  property,  assets, 
or  effects  of  said  Insolvents,  or  any  accounts 
of  insolvents;  tbat  be  had  not  since,  nor  at 
the  time  of  the  execution  and  delivery  of 
the  deed  of  assignment,  received  any  prop- 
erty, assets,  effects,  or  accounts  belonging 
to  said  insolvents,  from  said  Insolvents,  or 
either  of  them,  or  the  assignee,  or  any  one 
representing  them,  or  either  of  them,  or 
the  assignee;  that  be  was  absolute  and  sole 
oimer  on  May  28,  1896,  of  all  accounts  in 
bis  possession,  and  that  the  Insolventa,  on 
and  after  that  date,  bad  no  title  or  claim 
thweto,  possession  thereof,  or  Interest  there- 
in. In  law  or  equity;  wherefore,  stlU  protest- 
ing, ete.,  to  the  Jurisdiction  of  the  court, 
be  prays  to  be  hence  dismissed,  with  costs. 
This  answer  was  signed  and  verified  by  the 
affidavit  of  Podolskl.  It  seems  that  the  fil- 
ing of  this  answer  was  regarded  as  p^esen^ 
ing  an  Issue  In  the  case,  and  a  trial  was 
Hien  bad.  The  only  witness  Introduced  on 
behalf  of  the  petitioners  was  the  respratd^ 
ent.  Theodore  Podolskl,  except  Hiat  the  at- 
torney for  the  petltionera  testified  that  the 
petlttonera  had  a  claim  against  the  Ixuot 
Tents,  S.  Levy  ft  Co.,  amounting  to  more 
than  4600,  which  remained  unpaid,  and  thlB 
was  all  tbe  testimony  offered  by  either  party 
in  the  case.  The  court  granted  the  prayer 
of  the  petition,  reciting  In  Its  order  that  It 
found  all  the  substantial  averments  of  said 
petition  to  be  true;  that  the  court  had  Jn- 
risdiction  of  the  defendant  and  of  the  sub- 
ject-matter of  the  petition;  that  the  defend- 
ant bad  accounts  In  bis  possession  which 
should  be  delivered  to  the  assignee,  and  he 
was  ordered  to  "forthwith  snrroider  and  de- 
liver all  accounts  by  blm  received  from  said 
Insolvents,  or  either  of  them,  due  and  ow- 
ing to  said  Insolvents  by  various  customers 
of  said  Insolvents,  to  said  assignee,"  and 
also  restrained  and  enjoined  blm  from  col- 
lecting or  interfering  with  said  accounts. 
To  the  entry  of  this  order  the  defendant 
duly  excepted,  and  prayed  an  appeal,  wblcb 
was  first  allowed  upon  bis  entering  into 
bond  In  the  sum  of  f250  within  10  days; 


but  this  order  was  subseqnetttly  changed, 
requiring  him  to  give  bond  not  only  running 
to  said  S.  Friedman  &.  Go.,  but  to  A.  L. 
Stone,  asslgbee.  In  the  penal  sum  of  - 94,000, 
which  latter  order  was  oompUed  with,  and 
the  case  removed  by  appeal  to  the  ai^Uate 
court  for  the  first  district  It  was  there 
assigned  to  the  branch  court  where  the  or- 
der of  the  county  court  was  reversed,  and 
the  cause  remanded,  with  directions  to  dis- 
miss the  petition.  8S  lU.  App.  288.  To  re- 
verse that  Judgment  this  appeal  Is  prosecut- 
ed, A.  L.  Stone,  the  assignee,  attemptliv  to 
J<rfn  In  the  appeaL 

Mosea,  Bosoitbal  &  KenCiedy  and  A.  Bln- 
swanger,  ^r  appellants.  John  B.  Kehoe  and 
James  R.  Ward,  tor  appellee. 

PER  CURIAM.  The  appellate  court  by 
Mr.  Justice  Horton,  delivered  tbe  foIlowbDV 
opinion  as  to  tbe  law  of  tbe  case: 

"It  will  not  be  seriously  contended  but 
tbat  under  said  petition  and  answer  there- 
to, and  the  testimony  beard  by  tbe  county 
court  a  qnestlfm  Is  presented  which  can  be 
determined  only  by  the  implication  of  chan- 
cery rules  by  a  court  exercising  chancery 
Jnrlsdletl(m.  The  county  court  has  no  gen- 
eral chancery  Jurisdiction  or  powers,  and 
none  are  conferred  by  the  assignment  act 
Ide  Sayer.  129  m.  230,  236,  21  N.  E.  BIO; 
Preston  t.  Spanldlng,  120  lU.  208.  232,  10  N. 
B.  908;  Bank  v.  More,  1I»  IB.  028,  S88,  38  N. 
B.  684.  The  county  court,  proceeding  under 
the  asBlgnment  act  derives  Its  pinvers  «de- 
ly  trom  OS  stBtote.*  Hooven,  Owens  ft 
RentKhler  Ca  r.  Bnrdette,  153  DL  672,  081, 
89  N.  B.  1107,  lioe.  There  are  certain  la- 
mes as  to  which  the  county  court  has  chan- 
cery powers  which  are  specially  conferred 
by  tbe  assignment  act  Whoi  property  hat 
come  Into  tbe  physical  possession  of  the  as- 
signee under  tiie  provlsltms  of  the  said  act 
that  court  has  exduslve  Jnrisdlctlon  and 
power  ^Imarlly  to  adjudicate  and  tetermtne 
tbe  r^tats  of  all  parties  claiming  title  there- 
to or  an  Interest  therein.  Tbat  Is  the  prln- 
dide  npon  which  the  leading  case  of  amcb- 
ett  ▼.  Waterbnry,  116  III  220,  82  N.  B.  194. 
vras  decided.  Bi  tbat  case,  as  In  the  prior 
cay  of  Ft«yd«idall  v.  Baldwin.  108  nt  8S5, 
the  property  was  In  the  actual  physical  pos- 
aession  of  the  assignee.  The  county  court 
has  snch  Jnrlsdlctlim  also  as  to  the  disburse- 
ments and  distribution  of  any  fund  In  the 
hands  of  tbe  assignee,  but  where  the  as- 
signee has  never  obtained  actual  possession 
of  the  property  In  question,  and  where  the 
title  to  such  property  Is  claimed  by  another 
who  has  possession  thereof  so  far  as  phys- 
ical possesion  is  possible,  tiie  county  court 
lias  no  jurlBdicti<m  in  a  chancery  proceeding 
to  adjudicate  as  to  snch  title.  Davis  v. 
Dock  Co.,  120  III.  180,  194,  21  N.  E.  880; 
Preston  v.  Spauldli^,  120  IlL  208,  10  N.  E. 
903.  Tbe  property  In  question  In  the  case 
at  bar  (If  we  may  call  it  property)  consists 
of  open  or  book  acoonnts,— choses  -In  action. 
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Of  eonrae,  tha  assignee  conkl  nerw  take 
pbyslcal  possession  of  tbem.  They  liad  been 
fonnally  assigned  to  tbe  appellant  by  the  io- 
sidreDts,  and  sudi  assignment  had  been  de> 
llvexed  to  him  beft>re  the  making  of  the  as- 
signment by  reason  of  which  the  county 
court  acquired  Jutlsdlctlon.  Hie  appellant 
had  thus  acquired  the  equitable  title  to  auch 
accounts,  and  tiie  possession  thereof  so  far 
as  that  was  possible,  and  the  legal  right  to 
collect  the  same  and  to  enforce  the  collection 
thereof  by  proceedings  at  lew.  Even  If  tbe 
legal  title  to  iiald  accounts  was  Tested  in  the 
assignee,  as  contended  by  tbe  appellee  (as 
to  wblch  we  express  no  opinion),  that  does 
not  change  the  rlghta  of  appellanL  Neither 
does  chancery  jnrladlctlon  for  that  reason 
attach  to  determine  tbe  question  as  to 
whether  tbe  title  of  sppellont  to  said  ac- 
counts Is  fraudulent  and  void.  It  seems  to 
have  been  understood  by  counsel  and  by 
the  court  below  that  said  accounts  were  In 
the  possession  of  appellant  for'  the  decree 
provides  that  he  shall  'surrender  and  deliver* 
them  to  the  assignee.  Thb  county  court, 
however,  bad  no  Jurisdiction  to  adjudicate 
as  to  whether  appellant's  title  was  fraudu- 
lent, and  thus  to  determine  the  relative 
rights  of  the  appellant  and  the  assignee. 
Davis  V.  Dock  Co..  129  111.  194,  21  N.  E.  SaO; 
Preston  T.  Spauldlng.  120  lU.  232,  10  N.  D. 
903;  Ide  t.  Sayer.  120  lU.  234,  21  N.  B.  SIO. 
As  between  the  appellant  and  the  Insolvents, 
said  assignments  of  accounts  are  valid  and 
binding.  BO  far  as  thla  record  shows  their  re- 
spective rights.  It  is  contended  that  such 
assignments  are.  fraudulent  To  determine 
that  question  is  peculiarly  within  tbe  prov- 
ince and  Jurisdiction  of  a  court  of  chancery. 
As  counsel  have  argued  at  length  the  qnee- 
tlon  of  the  Jurisdiction  of  the  connty  court 
as  though  this  was  a  case  between  the  ap- 
pellant and  tbe  assignee,  we  have  thought  It 
proper  to  ronslder  tbe  case  thus  far  upon 
that  theory.  But  tbe  assignee  Is  not  a  par^ 
ty,  either  In  this  appeal  or  In  the  county 
court  The  case  before  this  court  is  upon 
the  Friedman  petition.  As  stated,  that  pe- 
tition does  not  show  that  the  petitioners 
have  any  Interest  lo  the  matter.  In  so  far  as 
the  form  Indicates  tbe  forum.  It  Is  a  chancery 
proceeding.  The  prayer  Is  for  relief  suet)  as 
only  a  court  exercisiug  chancery  Jurisdiction 
con  grant  The  order  appealed  from  says 
that  the  court  doth  'order,  adjudge  and  de- 
cree.' It  was  heard  by  tlie  court  witliout  a 
Jury,  and  without  tlie  walviug  of  the  right  of 
trial  by  Jury.  It  Is  perfectly  apparent  that 
court  and  counsel  all  regarded  It  as  being  a 
proceeding  In  chaucery;  but,  as  that  court 
had  no  general  chaucery  Jurisdiction,  and  as 
no  Jurisdiction  or  poner  was  conferred  upon 
It  by  the  assignment  act  to  bear  and  deter- 
mine any  question  or  Issue  such  as  Is  licre 
presented,  that  court  had  no  Jurisdiction 
whatever  to  entertain  said  petition  or  to  en- 
ter the  decree  to  reverse  which  this  appeal 
is  prosecuted." 
We  have  carefully  considered  the  extend- 


ed arguments  filed  In  tills  court  on  behalf 
of  the  respective  parties,  and  coacor  In  the 
foregoing  vlewa  of  the  appellate  court 
Ifanlfestly.  the  petitlMi  upon  whldi  this 
whole  proceeding  most  rest  waa  Insoffldent 
to  give  tbe  court  JtirMlctlon,  and  the  de- 
mnrrer  thereto  should  have  bem  sustained. 
Treating  the  answer  aa  waiving  the  demcr- 
rer,  atlH  It  was  wholly  Intafflcient  to  give 
ttie  court  jurisdiction  to  render  tlie  decree 
made  thereon.  A.  Xi.  Stone,  the  aatigoee^ 
was  not  a  party  to  the  prooeedlnff  la  tbe 
county  court  or  appellate  court,  and  la  Im- 
properly Joined  as  an  appeUant  In  this  court 
Moreover,  the  testimony  of  defendant  who 
was  Introduced  aa  the  witness  oZ  pettttoners, 
disproved  every  material  allegation  of  die 
petition,  and.  aa  above  stilted,  no  oUier  evi- 
dence was  offered  In  support  of  these  allega* 
tlons.  As  shown  by  the  blU  of  exceptions, 
the  conrt  did  not  believe  bis  evidence,  and  It 
Is  not  tor  us  to  say  that  It  was  bound  to  do 
so;  but  bis  evidence  t>eing  discredited,  there 
was  nothing  upon  wtUch  to  base  the  decree 
except  the  naked  allegations  of  the  petltfmi, 
and  therefore,  aside  from  the  rule  wblch  de- 
nies to  a  party  the  right  to  question  the 
truthfulness  of  a  witness  Introduced  by  him- 
self, we  are  at  a  loss  to  perceive  how  It  can 
be  said  that  there  is  evidence  In  this  record 
to  support  the  decree  of  the  county  court. 
In  any  view  of  the  case  the  Judgment  of  tbe 
appellate  court  Is  correct,  and  must  be  a^ 
firmed.  Judgment  affirmed. 


PEOPLIB  ex  reL  MILLEB  MURPHT, 
Warden. 

(Supreme  Court  of  lUiaois.    June  23,  1900.) 

CBIUINAL  UIW—SBNTENO— PAROLE  ST8TSH 
— MISDBMSANOIU-HABBAS  CORPDB. 

1.  An  act  io  relation  to  the  sentence  of  per- 
soDi  convictctl  of  crime,  and  providing  for  s 
RVBtcm  of  parole  (section  49S,  Or.  Code:  Hurd'i 
St.  1895),  provide*  that  every  person  over 
21  rears  of  age  who  shall  be  convicted  of  t 
felony  or  otber  crime  pnnlsfaable  by  imprit- 
onment  in  the  penitentiary,  except  murder  and 
treason,  shall  be  sentenced  to  the  peniteotiary, 
but  the  court  imposing  the  sentence  shall  not 
fix  the  limit  or  duration  of  the  sentence.  BtU, 
that  where  one  n-as  convicted  under  indictment 
char^tne  a  con^iirncy  under  the  provisions  of 
section  4G.  Cr.  Code.  whi<-li  provides  that  soy 
one  convicted  of  offending  agiiinnt  its  provisions 
shall  be  imprisoned  En  tlie  penitentiary  not  ex- 
eeedine  fire  years,  or  fined  not  exceeding  $2,000. 
or  both,  he  was  properly  sentenced  in  acoordsnce 
with  section  4^  since  the  word  "punishable'' 
does  not  refer  to  offenses  that  must  be  pun- 
ished by  imprisonment  in  the  penitentiary,  bat 
to  those  that  may  be  so  punished. 

2.  it  is  not  necessary  to  the  validity  of  s 
judgment  of  conviction  under  sur-h  statute  that 
the  mode  and  mauner  of  the  appticatioa  of  the 
provisions  of  tiie  act  with  reference  to  the 
parole  or  discharge  of  the  defendant  shall  be 
set  forth  In  tbe  judgment. 

Petition  by  the  people  of  the  state  of  Il- 
linois, on  the  relation  of  Cory  Miller,  for  a 
writ  of  habeas  corpus  against  Edwsrd  J. 
Murphy,  warden  of  the  UUnola  stale  peal- 
teuitiary.  Writ  denied. 
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&  C.  Akin,  Atty.  Gen.,  Oiarlei  S.  Denmn. 
State's  AttTM  ftod  Ferdinand  U  Barnett, 
Ant  State's  Atty^  tvt  defendanta  In  error. 

BOGOS,  C.  J.  Tbls  Is  a  petltlofi  praying 
that  a  writ  of  habeas  corpus  Issue  out  of 
this  court,  commanding  Bdward  J.  Murphy, 
warden  of  the  Illinois  state  penitentiary  at 
Joltet,  to  produce  one  Cory  Miller,  an  Inmate 
of  said  penitentiary,  before  this  court  It 
appears  from  the  allegations  of  the  petition: 
That  the  said  Cory  Miller  was,  on  the  3d 
day  of  Fe^ruary,  180&  placed  on  trial  in  the 
criminal  court  of  Cook  county  under  an  In- 
dictment returned  by  the  grand  Jury  of  said 
Cook  county,  ch&rglne  that  said  Miller  and 
another  did  "feloniously,  unlawfully,  and 
wickedly  conspire,  combine,  confederate, 
and  agree  together  In  the  peace  of  the  peo- 
ple." etc  '^unlawfully,  willfully,  feloniously, 
and  of  their  malice  aforethought  to  make 
as  assault  upon  and  kill  one  Charles  O. 
Meyer,"  etc  That  the  Jury  to  whom  said 
cause  was  submitted  returned  the  following 
Terdlet:  "We.  the  Jury,  find  the  defendant 
Cory  Miller,  gnllty  of  conspiracy  In  manner 
and  form  charged  In'the  Indictment  and  we 
fix  the  punishment  of  the  said  defendant 
Cory  Miller,  at  Imprisonment  In  the  peniten- 
tiary. And  we  further  find  from  the  evi- 
dence that  the  said  defendant  Cory  MlUer. 
Is  not  between  the  age  of  ten  (10)  and  twen- 
ty-one (21)  years,  and  that  he  is  about  the 
age  of  forty,  years."  That  a  motion  entered 
on  belialf  of  said  Mtller  for  a  new  trial  and 
In  arrest  of  the  Judgment  were  each  over- 
ruled, and  sentence  was  pronounced  by  the 
court  on  the  verdict,  and  that  the  Judgment 
of  conviction  entered  In  said  cause  In  eald 
court  18  as  follows:  "Therefore,  It  is  or* 
derod  and  ndjudged  by  the  court  that  the 
said  defendant  Cory  Sillier  alias,  be  and  be 
hereby  Is  sentenced  to  the  penitentiary  of 
this  state  at  Jollet  for  the  crime  of  conspir- 
acy, whereof  he  stands  convicted;  and  It  Is 
further  ordered  and  adjudged  that  the  said 
defendant.  Cory  Miller,  l>e  taken  from  the 
bar  of  the  court  to  the  common  jail  of  Cook 
connty,  and  from  thence  by  the  sheriff  of 
Cook  connty  to  the  penitentiary  of  this  state 
at  Jollct  and  be  delivered  to  the  warden  or 
keeper  of  said  penitentiary;  and  the  said 
warden  or  ke^er  Is  hereby  required  and 
commanded  to  take  the  body  of  the  s^td  de- 
fendant. Cory  Miller,  and  conSne  him  In  said 
penitentiary,  In  safe  and  secure  custody, 
from  and  after  the  delivery  thereof  until 
discharged  by  the  state  board  of  pardons 
as  authorized  and  directed  by  law,  provided 
such  term  of  imprisonment  in  said  peniten- 
tiary shall  not  exceed  the  maximum  term 
for  the  crime  for  wblch  the  said  defendant 
was  convicted  and  sentenced."  The  peti- 
tion further  alleged  that  said  Miller,  under 
this  Judgment  of  conviction,  was  committed 
to  the  penitentiary  at  Jollet  and  that  be  Is 
now  detained  in  such  penitentiary  by  the 
said  warden  thereof. 

The  Indictment  constituted  a  charge  of 


conspiracy  under  the  provisions  sf  sectlm 

46  of  the  Criminal  Code,  which  section  pro- 
vides that  any  one  convicted  of  dtfendlng 
against  its  provisions  shall  be  **lmpriB0Ded 
In  the  penitentiary  not  exceeding  five  ysars 
or  fined  not  exceeding  $2.IM0  or  both.**  It 
was  under  this  section  the  said  Miller  was 
tried  and  convicted,  and  sentenced  to  be 
Imprisoned  in  the  penitentiary  for  an  un- 
determined period.  Waiving,  for  the  pur- 
poses of  deciding  the  prayer  of  this  petition, 
the  question  whetiiar  the  said  Miller  should 
nsort;  to  a  writ  of  error  to  bring  the  Judg- 
ment of  conviction  before  a  court  of  review, 
we  proceed  to  consider  the  contention  of  the 
petitioner  that  the  verdict  and  Judgment  an 
void,  and  his  detention  thereunder  is  an- 
anthorlsed  by  law.  Two  grounds  are  pre- 
sented In  support  of  the  contention:  <1) 
That  the  act  entitled  "An  act  In  niatlon  to 
the  saitence  ot  persons  convicted  of  crime 
and  providing  for  a  system  of  parol,"  nf- 
flrmed  June  IS.  18B0,  has  applicatltm  only  to 
persons  convicted  of  such  crimes  as  are  pun- 
ishable (to  quote  the  language  of  counsel  for 
petitioner)  "absolutely  by  imprisonment  In 
the  penitentiary,"  and  has  no  application  to 
this  petitioner,  who  was  convicted,  of  an 
offense  which  Is  punliriiable  either  by  Im- 
priBoament  In  the  penitentiary,  or  by  a  flosk 
or  by  both.  (S9  That  this  court  held  In 
Oeoi^e  V.  People,  1G7  111.  447,  47  N.  B.  741. 
that  the  board  of  penitoitiary  eommlsMon- 
ers,  who.  as  petitioner  insists,  were  pOMCse- 
ed  substantially  of  the  powers  now  possess- 
ed by  the  state  board  of  pardocs.  were  with- 
out power  to  "discharge  a  prlson«^  from 
the  penitentiary,  and  therefore  that'  the 
judgment  of  conrlction  was  void  for:  the 
reason  it  adjudged  the  petitioner  should  be 
confined  In  the  penitentiary  at  Jollet  **ttntll 
dischaii:ed  by  the  state  board  of  pardons 
as  authorized  and  directed  by  law." 

Neither  of  these  positions  Is  sound.  Sec- 
tion 1  (section  408,  Cr.  Code;  Uuid's  St 
1805)  of  the  act  in  question  provides  "that 
every  person  over  twenty-one  yean  of  age 
wlio  shall  be  convicted  of  a  felony  or  otheK 
crime  punishable  by  Imprisonment  In  the 
penitentiary  (excepting  murder  and  treason) 
shall  be  sentenced  to  the  penltentlnry.  but 
the  court  Imposing  the  sentence  sball  not  &x 
the  limit  or  duration  of  the  sentence."  The 
word  "punishable"  means,  not  must  be  so 
punished,  but  liable  to  be  so  punished,  or 
may  be  so  punished.  Such  is  the  meaning 
given  the  word  by  legal  lexicographers  (And. 
I^w  Diet  p.  SiQ;  Bouv.  Law  Diet  "Punish- 
able") and  the  word  was  deSoed  to  mean 
"liable  to  punishment"  In  Com.  ?.  Pemberton, 
118  Mass.  3Q,  and  to  mean  "may  be  punished" 
In  U.  S.  V.  Watklnds,  7  Sawy.  04,  *S  Fed.  152, 
and  to  mean  not  "must"  but  "may"  be  so 
punished,  in  State  v.  Neuoer,  40  Conn.  233, 
and  Miller  v.  State,  &S  Ga.  200.  In  10  Am.  & 
Eng.  Rnc.  Law.  p.  5GS,  in  deflqlng  the  word 
"punlsliable"  It  is  said:  "It  an  offense  may  be 
punished  by  a  certain  penalty  It  Is  'punish- 
able' by  such  penalty,  although  at  the  dlscro' 
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tlon  of  flie  conrt  or  under  different  drciim- 
Btancw  otber  penalties  may  be  Imposed.  Its 
meaning'  Is  not  restricted  to  such  an  offense 
as  must  be  so  punished."  In  Re  Mills,  135  U. 
S.  263,  10  Sup.  Gt  762,  34  L.  Bd.  107.  the 
words  *'punlsfaable  by  Impi'lsDnmrat  at  hard 
labor,"  onplored  in  the  act  of  congress  ap- 
proved Bfarch  1,  1889,  defining  tbe  criminal 
Jurisdiction  of  a  United  States  court  In  ttie 
Indian  Territory,  were  lnteii»eted  to  mnbrace 
offenses  which,  although  not  ImperatlTely  re* 
quired  by  statute  to  be  so  punished,  might  be 
punished  in  tbat  manner.  The  pui^ose  of 
tbe  enactment  estabUshli^  the  system  of 
Indeterminate  sentences  and  paroles  la  the 
amelioration  of  the  conditions  of  persons  con- 
fined In  the  penitentiaries  of  the  state,  and 
its  beneficial  operation  should  not  be  re- 
stricted by  mere  construction'  The  phrase 
''crime  punishable  by  Iminrlsonment  In  the 
penttentlaTy,"  etc..  employed  In  the  first  sec- 
tion of  the  act,  we  construe  to  embrace  every 
crime  (except  treason  iuid  murder)  which, 
thoi^^  not  felonies,  may  be  punished  by  Im- 
prisonment In  the  penitentiary,  and  not  to 
mean  only  sudi  offenses  as  must  absolutely 
be  so  punished.  It  Is  true,  as  held  by  this 
court  In  Lamkln  v.  People,  94  III.  601,  and 
otiber  cases,  tbe  crime  of  whicb  tbe  petitions. 
Miller,  was  convicted,  Is  a  misdemeanor,  but 
the  question  whether  the  act  establishing 
tbe  "parole  system"  or  system  of  lodeterml- 
nate  sentences  applies  to  him  as  a  convict  In 
tbe  penitentiary  does  not  depend'  upon  the 
mere  classmcatlon  of  the  offense  as  a  mis- 
demeanor. The  statute  afljxes  punlshmoit 
by  ImprlstHunent  In  tbe  penitentiary  as  one 
mode  of  punishment  which  may  be  Inflicted 
for  the  perpetration  of  the  crime  of  whicb 
the  petitioner  Is  convicted.  The  crime  Is 
therefore  one  which  Is  "liable  to"  or  "may  be" 
punished  by  such  imprisonment,— that  la.  Is 
a  crime  punishable  In  that  manner.  Though 
but  a  misdemeanor.  It  was  lawful  for  the 
Jury  to  determine  that  the  petitioner  should 
be  punished  by  Imprisonment  in  the  penl- 
tentlary.  That  the  jury  might  have  deter^ 
mined  that  the  imposition  oil  a  fine  would 
answer  the  demands  of  Justice  has  no  effect 
to  remove  the  petitioner  from  the  class  of 
convicts  who  are  entitled  to  the  beneficial 
operation  of  the  parole  system.  That  the 
offense  is  classed  as  a  misdemeanor  Is  not 
the  test  of  the  application  of  tbe  statute  re- 
lating to  undetermlnate  sentences,  but  wbetfa- 
er  the  crime  Is  punishable  by  Imprisonment 
In  the  penitentiary.  If  tbe  crime  may  be 
punished  by  that  character  of  imprisonment, 
and  the  perpetrator  of  the  offense  Is  con- 
demned to  suffer  tiiat  mode  of  punishment, 
the  act  In  question  applies  to  the  case,  and 
determines  the  course  to  be  pursued  by  the 
Jury  and  by  the  court  In  fixing  his  punish- 
ment, though  the  crime  be  but  a  misde- 
meanor. 

Tbe  second  grouud  advanced  to  Justify  the 
award  of  tbe  writ  Is  not  tenable.  It  is  not 
necessary  to  the  validity  of  the  Judgment  of 
conviction  that  the  mode  and  manner  of  the 


application  of  the  provisions  of  the  act  with 
refer«ice  to  the  parole  or  discharge  of  the 
defenduit  shall  be  set  forth  to  the  Judgment 
Ail  that  is  contained  In  the  Judgment  with 
reference  to  the  discharge  of  the  petlttoner 
from  the  penttentlary  Is  surplusage,  and  nel' 
ther  adds  to  nor  detracts  from  the  right  of 
the  petitioner,  as  a  convict,  to  the  fun  open- 
tlon  of  the  stotute  In  bis  behalt  The  peti- 
tion does  not  disclose  a  case  entitling  the  pe- 
titioner to  a  writ  <jt  habeas  ocffpiUL  Writ 
denied. 


(OS  lu. 

OHIOAOO  OBN.  BT.  OO.     OHIGAGO  GCFI 

BY.  C». 

(Suprane  Conrt  of  Illinois.    June  21,  1900.) 

STRKKT    RAILROADS  -  CHARTBR    POWBRS  — 
HBTHOD  OF  OPERATING  —  CHANGES  — 

PARTIBS  ENTITLED  TO  QUESTION. 
A  dectaratioD  charged  that  defendant  vu 
authorized  by  its  charter  and  a  muoicij^al  or- 
(Unance  to  operate  its  street  cars  m  a  dty  by 
means  of  annual  power  only;  that  one  of  de- 
fendant's cars,  while  being  operated  by  cable 
power,  collided  with  one  of  plaintitrB  cars,  and 
injured  it  It  was  not  alleged  that  the  colU- 
slon  was  occasioned  by  the  negligence  of  de- 
fendant's employes  In  charge  of  sncn  car.  Had, 
since  the  qnestion  of  whether  the  propulalMi  of 
defendant's  cars  by  cable  power  was  an  abase 
of  its  charter  powera  can  only  be  determined 
in  direct  proceedings  instituted  by  the  state  or 
city,  the  adoption  and  use  of  such  power  can- 
not, in  an  action  between  individuals,  be  ad- 
judged uf  itseit  to  make  defendant  a  trespasser 
In  the  street  so  as  to  make  It  liable  for  in- 
juries not  occasioned  by  Its  negligence. 

Appeal  from  appellate  court,  First  dis- 
trict. 

Action  by  the  Chicago  (General  Railway 
Company  against  the  Chicago  City  Bailway 
Company.  From  a  Judgment  of  the  appel- 
late court  (87  m.  App.  17),  afiirming  a  Judg- 
ment of  the  trial  court  In  favor  of  defend- 
ant, plaintiff  appeals.  Affirmed. 

Glenn  B.  Flumb.  for  appeUant  Geo.  00- 
lette,  for  anteUee. 

BOGGffl,  C.  J.  The  circuit  court  of  Oook 
county  adjudged  the  declaration  filed  by  tbe 
appellant  company  against  the  appellee 
company  In  an  action  on  the  case  to  be  ob- 
noxious to  demurrer.  The  appellant  elected 
to  abide  its  declaration,  and  the  court  en- 
tered Judgment  against  appellant  for  costs. 
This  is  an  appeal  from  the  Judgment  of  the 
appellate  court  affirming  that  of  tbie  drcutt 
court. 

The  dedaration  was  to  case,  and  contain- 
ed five  counts,  but  the  third  count  was  aban- 
doned In  the  appellate  court  In  the  view 
we  have  token  of  the  declaration,  the  slight 
differences  between  the  remaining  counts 
are  unimportant.  The  material  allegations 
of  each  of  said  remaining  counts  are  that 
on  the  15th  day  of  October,  1897,  the  appel- 
lant company  was  duly  authorized  by  its 
charter  and  by  an  ordinance  of  the  city 
of  Chicago  to  operate  by  electricity  its  line 
of  street-railway  cars  on  ito  tracks  bt  and 
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aJoag  Twenty>8econd  street  In  tbft  city  of 
Chicago;  that  the  appellee  company  was 
then  and  there  poBsessed  of  certain  railway 
tracks  bi  and  along  State  Btceet,  ia  said 
city  of  Chicago,  and  of  certain  street  cars, 
whidi  It  -was  then  and  there  operating  by 
meaiM  of  an  underground  cahle  propelled  by 
cerbUn  steam  engines  by  It  maintained:  that 
said  appellee  compaiq'  was  operating  Its  said 
railway  cars  on  said  tracks  In  and  along 
State  street  under  and  by  virtue  of  an  ordi- 
nance of  the  dty  council  of  the  clt7  of  Chi- 
cago ad<9ted  hi  1868,  and  extended  for  a 
further  term  of  years  (but  not  otherwise  af- 
fected) by  another  ordinance  of  the  said 
city  adopted  In  1883;  tbat  said  original  ordi- 
nance of  1%8  proTlded  tbat  the  cars  to  be 
operated  by  the  appellee  company  upon  the 
said  tracks  in  and  along  State  street  should 
be  propelled  "with  animal  power  only,"  and 
the  declaration  also  averred  that  the  au- 
thority of  the  appellee  company  was  limited 
by  the.  charter  granted  to  It  by  the  state, 
as  wen  as  by  said  ordinance  of  the  ct^ 
of  Chicago,  to  the  operation  of  can  along 
Its  railway  In  State  street  *l>y  animal  pow- 
er only";  that  said  State  street  mtersecta 
said  Twenty-Second  street  at  right  angles; 
that  on  said  IBtb  day  of  October.  1897,  said 
appellee  company.  In  violation  of  the  provl- 
Rlons  of  Its  charter  and  said  ordinances  of 
the  city  of  Chicago,  was  operating  on  its 
said  tracks  on  said  State  street  a  train  of 
three  cars  by  means  of  an  nndergronnd  cable 
proptiled  by  steam  engines  of  great  power, 
at  a  high  rate  of  speed,  to  wit,  20  miles  per 
boor;  that  the  cars  composing  the  said 
trtfin  were  much  larger  and  heavier  than 
cars  to  be  "operated  by  animal  power  only," 
and  that  such  excess  of  weight  was,  to  wit, 
20  tons,  and  that  the  excess  of  speed  was 
12  miles  per  hour;  that  the  momentum  of  & 
car  so  operated  by  cable  power  Is  10  times 
the  momentum  of  a  car  operated  "by  animal 
power  only";  that  said  train  of  cable  can 
so  without  authority  put  in  motion  in  said 
State  street  by  the  said  appellee  company, 
because  of  the  operation  thereof  by  cable 
PQwer.  and  because  of  the  excess  In  weight, 
speed,  and  momentum  over  the  weight, 
speed,  and  momentum  of  a  car  operated  "by 
animal  power  only,"  then  and  there  ran  into 
and  stmck  with  great  force  and  violence  an 
electric  car  wblch  the  appellant  company, 
with  all  due  care  and  diligence,  and  with 
lawful  right  and  authority  so  to  do,  was 
then  moving  In  and  along  said  Twenty-Seo 
ond  street  at  the  Intersection  of  said  Twen- 
ty-Second street  and  said  State  street,  and 
injured  and  damaged  said  electric  car,  etc., 
and  inflicted  personal' Injuries  on  passengers 
being  transported  by  the  appellant  company 
In '  BDCh  electric  car.  to  the  damage  of  the 
appellant  company  In  the  snm  of  $20,000. 

It  wHl  be  observed  there  is  no  allegation 
that  the  collision  was  occasioned  by  any  act 
of  negligence  or  want  of  care  on  the  part  of 
the  appellee  company.  The  i>oslUon  of  couo- 
asi  f or  the  appeUant  Cfuupany  la  that  It  ap- 


peared  from  the  averments  of  'ttie  declara- 
tion that  the  appellee  company  was  propelling 
its  train  of  cable  cars  aa  the  said  puUlc  Mreet 
without ,  lawful  authority  m  to  occupy  the 
said  street  with  cable  cars,  and  In  so  doing 
was  a  trespasser  and  Intruder  upon  the  street 
and  that  sucb  unlawful  occupation  of  the 
streets  rendered  the  use  of  the  said  State 
street  at  the  Intersection  of  Twenty-Seccmd 
street  hazardous  to  the  appellant  company  and 
others  having  lawful  authority  to  pass  along 
and  across  said  Intersection  of  said  streets, 
and  constituted  a  nuisance,  and  made  the  ap- 
pellee  company  liable  to  respond  to  the  appel- 
lant company  t<x  the  special  damages  shows 
by  the  declaration  to  have  been  suflFered  by 
the  appellant  company;  and  that  such  liabil- 
ity was  created  by  reason  of  the  existence  of 
said  alibied  nuisance,  and  wholly  Ind^>endent 
of  the  question  whether  the  alleged  collision 
was  the  result  of  negligence  on  the  part  of 
the  appellee  company  In  the  matter  <a  the 
managem^t  of  the  train.  We  do  not  as- 
sent to  this  as  the  correct  legal  doctrine.  It 
was  stated  m  each  of  the  counts  of  the  dec- 
laration tbat  the  appellee  company  held  a 
charter  from  the  state  authorizing  It  to  en- 
gage In  the  business  of  operating  street  cars; 
that  It  had  been  granted  an  ordinance  by  the 
dty  of  Chicago  authorizing  It  to  h^  Its  tracks 
and  to  operate  a  line  of  street  cars  in  and 
along  said  State  street  and  that  at  the  time  of  < 
the  alleged  collision  it  "was  operating  Its 
trains  (on  said  State  street)  under  and  by  vir- 
tue of  such  ordinance  of  the  city  ot  Chicago." 
The  tracks  of  the  appellee  company  were 
rightfully  jn  the  street  and  it  had  lawful  au- 
thority and  Tight  to  operate  street  c^  on  said 
tracks  and  across  aald  mtersectlon  of  State 
and  Twenty-Second  streets.  Whether  a  prop- 
er construction  of  the  charter  of  the  appellee 
company  or  of  the  ordinance  "under  and  by 
virtue"  of  which  It  was  operating  its  trains 
limited  It  to  the  use  of  animal  power,  and 
prohibited  It  to  use  steam-driven  cables  as  a 
motive  power  for  moving  the  cars,  or  whether 
the  adoption  of  tbat  character  of  motive  pow- 
er was  an  abuse  of  its  franchise  under  tbe 
said  charter  or  ordinance  can  only  be  deter- 
mined In  a  direct  proceeding  Instituted  In  be- 
half of  the  dty  or  of  the  publif^  acting 
through  the  attorney  general  w  the  state's 
attorney. 

Tbe  declaration  disclosed  that  the  appellee 
company  possessed  the  requisite  corporate 
power  and  capacity  to  occupy  the  streets  with 
Its  tracks,  and  to  move  street  cans  along  such 
trackSj  Whether,  In  adopting  the  cable  sys- 
tem as  a  motive  power.  It  had  exceeded  Its 
chartered  powera  or  Its  privileges  as  licensee 
of  the  city  under  the  ordinance,  is  a  question 
which  concerns  the  public  and  the  munldpal- 
Ity.  The  appellee  company  Is  not  answerable 
to  the  appellant  cmnpany  for  any  abuse  of  Its 
corporate  powers  or  privileges,  nor  would  the 
public  .or  the  city  be  concluded  by  an  adjudi- 
cation of  the  question  In  an  action  between 
private  parties.  The  abuse  of  Its  chartered 
power%  ot  (tf  powers  derived  from  an  ordl- 


Digitized  by  Google 


814 


S7  NORTHEASTBRN  BEPOBTEB. 


an. 


nance,  or  wbetber.  In  transacting  Its  boslneas 
that  It  was  authorized  b7  charter  and  BEUd 
ordinance  to  transact.  It  bad  proceeded  con- 
trai-y  to  the  terms  or  conditions  of  said  char- 
ier or  said  ordinance,  concerns  <mly  the  pub- 
lic. The  ap[>ellant  company.  In  the  assertion 
of  a  mere  prlrate  rlglit,  cannot  base  right  of 
recovery  on  the  nonobserrance  of  such  terms 
and  conditions,  or  on  the  denial  of  power  In 
the  appellee  company  to  exercise  a  power  or 
privilege  which  the  appellee  company  Is  ex- 
ercising, and  Is  being  pernjitted  to  exercise 
ander  the  authority  or  color  of  a  grant  of 
power  from  the  state  and  city.  As  to  all  oth- 
ers than  the  state  or  the  muolclpality,  the  ap- 
pellee company,  under  the  circumstances  dis- 
closed by  the  declaration,  is  to  be  regarded 
as  rightfully  prosecuting  the  business  of 
operating  a  line  of  cable  street  cars  on  said 
State  street,  and  answerable  to  others  than 
the  representaUves  of  the  public  only  for 
negligence  In  the  manner  or  mode  of  trans- 
acting its  business  and  operating  Its  trains. 

While  the  preclae  question  has,  so  far  as 
we  are  advised,  not  been  adjudicated  by  this 
court,  the  principle  Involved  is  clearly  recog- 
nized Id  Bice  T.  Ballroad  Co.,  21  111.  93;  At- 
torney General  v.  Chicago  &  E.  B.  Co.,  112 
III.  fi20;  Barnes  v.  Suddord.  117  111.  237,  7  N. 
B.  477;  Cook  Co.  v.  Great  Western  B.  Co,, 
119  III.  2ia  10  N.  E.  se4;  and  Railroad  Co. 
V.  Wright.  163  111.  307,  38  N.  B.  1002.  Th« 
point  arose  for  determination  in  Hine  v.  Rail* 
way  Co.  (Mlcb.)  73  N.  W.  116.  The  action 
was  to  recover  for  Injuries  infikted  upon  a 
child  by  a  car  operated  by  the  railway  com- 
pany in  a  street.  The  car  was  moved  by 
electricity,  and  the  lack  of  authority  to  use 
such  motive  power  was  asserted  and  liability 
predicated  on  such  alleged  want  of  power.  It 
was  there  sold:  "We  do  not  think  this  qnes- 
tion  can  be  raised  Id  this  proceeding.  The 
fact  was  made  to  appear  that  the  company 
did  operate  Its  cars  by  electricity,  and  for  the 
purpose  of  this  case  the  trial  must  proceed 
as  though  It  had  the  right  to  do  sa  If  the 
street-railway  company  Is  operating  Its  road 
contrary  to  the  terras  of  Its  franchise,  the 
question  could  undoubtedly  be  raised  by  the 
city  In  a  proper  proceeding;  but  we  do  not 
think  the  question  Is  Involved  Id  thla  Issue." 
The  circuit  court  correctly  ruled  that  the  dec- 
laration did  not  present  a  cause  of  action. 
The  Judgment  of  the  appellate  court  to  af- 
firmed. Judgment  affirmed. 


(US  ui.  H) 

MEAD  et  al.  t.  OITY  OF  CHIOAOO. 

(Supreme  Conrt  of  Illiaofs.    June  21.  1900.) 

HONICIPAL  CORPORATIONB-STREET  IHPROVB- 
UENT8  —  ASSESSMENTS  —  ORDINANCE  —  ES- 
TIMATE —  TARIANGB  —  CERTAINTY  —  OBJEC- 
TIONS. 

1.  Where  an  ordinance  provided  for  the  con- 
struction of  a  curb  and  gutter  between  specified 
termini,  except  Intersecting  streets  and  all^Ts, 
and  the  estimnte  of  the  cost  stated  the  number 
of  lineal  feet  of  the'  enrb  and  gutter,  without 
mentluning  the  intersections,  then  was  no  such 
variance  Mti^efD  the  ordinaa^  and  Uw  esti- 


mate as  would  invalidate  aa  assessment  fir  the 

Impravement. 

2.  General  objections  in  the  court  belcw  to 
an  Bsseasmeut  of  beneSts  for  a  street  im- 
provement, to  the  effect  that  the  ordinance 
authorixina  It  doe*  not  specify  the  nature,  char- 
acter, Ipcalitj,  and  description  ol  the  proptMsed 
Improvement,  are  auQIvient  on  appeal  wbere 
the  case  was  tried  thereon,  though  the  ob- 
jectors could  have  been  reqoired  to  make  tiidr 
objectiono  more  apeciSc. 

3.  Ad  oidinance  authorising  a  street  im- 
provement is  sutQcIeotly  certam  and  d^ntte, 
an  to  the  height  of  the  curb  to  be  constracted. 
when  the  description  6xes  the  height  of  the 
curb.  t>oth  at  the  back  and  from  the  inside 
of  the  gutter  at  ceitaia  points,  and  provides 
for  a  unifoi-m  alope  between  such  points. 

4.  Ad  objection  that  the  city  was  not  a»- 
sessed  for  a  street  improvement  cannot  be  re- 
viewed on  appeal  or  writ  of  error,  since  Local 
Improvement  Act,  {  47,  makes  the  determina- 
tion of  the  county  court  conclusive. 

5.  The  grade  of  a  street  is  sutliciently  estab- 
lished by  a  street  lmprov«nent  wdinance 
where  the  grade  Is  definitely  fixed  thereby  at 
certain  hriahta  above  low-water  mark,  describ- 
ed so  that  It  can  be  Identified. 

Appeal  from  Cook  county  conrt;  O.  H.  tav- 
ett.  Judge. 

Petition  by  tbe  tltj  of  Chicago  Ecatawt 
Aaron  B.  Mead  and  others  to  confirm  on  as- 
sessment for  street  Improvemeats.  From  a 
Judgment  confirming  tbe  assessment  defend- 
ants appeal.  Affirmed. 

Mason  &  Noyes  <F.  S.  Lenert,  of  connsel), 
for  appellants.  Charles  M.  Walker.  Corp. 
Counsel.  Armand  F.  Teefy,  and  Wok.  U.  Pia- 
dell.  tot  aiveUeOb 

0ABTWBI6HT.  J.  Appellants  appeared 
In  the  county  court  of  Cook  county,  and  filed 
objections  to  the  special  assessment  levied  up- 
on their  property  to  pay  for  Improving  West 
Monroe  street.  In  the  city  of  Cblcsgo,  by 
grading  and  curbing  tbe  same,  and  paving  tbe 
roadway  with  asphalt,  from  tbe  east  line  of 
the  street-railway  right  of  way  on  South  Paul- 
ina street  to  the  east  curb  line  of  South  Cen- 
tral avenue.  Their  obdectlons  were  overruled, 
and  tbe  question  of  bmefits  was  tlien  sub- 
mitted to  tbe  court  for  trlat  On  that  ques- 
tion, also,  tbe  conrt  found  for  the  petitioner, 
and  confirmed  tbe  assessment  Tlie  appel- 
lants uk  relief  from  the  Jttdgment 

It  la  first  urged  that  the  assessment  Is  In- 
valid because  of  a  variance  between  tbe  esti- 
mated cost  and  tbe  ordinance,  both  aa  to  tbe 
combined  curb  and  gutter  and  the  pavemeBt 
proper.  Although  the  objections  filed  vreie 
very  numerous,  none  of  tbem  raised  this  ques- 
tion In  any  way.  Tbe  bearing  was  bad  iqtcn 
the  objections  so  filed,  and  It  appears  ^m  tbe 
bill  of  exceptions  that  on  such  hearing  tbe  pe- 
titioner c^ered  in  evidence,  with  tbe  other 
proceedings,  the  estimate  of  the  engineer,  snd 
a  certified  copy  of  tbe  ordinance.  Tbe  tily 
Btract  shows  no  objection  to  either,  but  the 
appellants  aftmrards  objected  to  the  prima 
fftcle  evidence  Introduced  by  the  petitioner, 
for  two  additional  reasois,  one  of  which  vsa 
a  variance  between  the  estimate  and  tlie  ot- 
dinance  as  to  curbing  and  filling.  This  oIk 
JectloD,  as  finally  malOk  did  not  imiss  soy 
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qoeetlon  of  Tarluice  between  tbe  estimate  and 
tlie  ordinance,  as  to  tbe  roadway,  wblcb  waa 
not  presented  to  tiie  trial  court  at  any  time 
or  la  any  manner.  If  appellants  can  present 
tbe  qnestlon  of  Tarlanee  ber^  It  can  only  be 
as  to  tbe  curbing  and  filling.  Tbe  ordinance 
provides  for  «  omcrete  combined  curb  and 
cutter.  back-flUed  wltb  earth,  and  tbe  sup* 
posed  variance  consists  In  the  fact  that  tiie  es- 
timate of  Coat  is  f MT  a  ontaln  number  of  lin- 
eal feet  of  such  combined  curb  and  sntta  at 
60  cents  per  foot,  while  the  ordinance  only 
provides  for  curbing  the  street  along  the  ad- 
Jolnti^  lots  and  blocks,  and  not  across  the 
roadway  of  Intersecting  streets  or  across  al- 
leys. Tbe  ordinance  provides  for  the  curb 
and  gutter  between  tbe  specified  termini,  ex- 
cept the  InterBectioDB  of  Ogden  avenue,  Ash- 
land boulevard,  and  the  roadways  of  all  oth- 
er streets  crossing  West  Monroe  street  and  the 
alleys.  It  Is  Insisted  that  the  estimate  In- 
cludes the  building  of  tbe  combined  curb  and 
gutter,  with  the  back-filling,  across  these 
intersecting  streets  and  alleys,  because  It  does 
not  state  that  th^  are  excepted.  The  esti- 
mate must  be  read  In  the  light  of  common 
knowledge  and  experience,  and  we  see  noth- 
ing in  it  which  indicates  that  the  engineer 
included  m  the  estimate  any  such  impossible 
and  unlawful  conatructlon  as  the  running  of 
the  curb  and  gutter  across  the  intersecting 
streets  and  alleys.  No  rational  engineer 
woald  Include  In  his  estimate  the  building  of 
an  obstruction  across  Ogden  avoiue,  Ashland 
boulevard,  or  other  Intersecting  streets  or 
across  alleys,  and  the  mere  fact  that  he  only 
states  the  number  of  lineal  feet  of  the  com- 
bined curb  and  gutter  does  not  tend  to  es- 
tablish the  claim  that  he  did  make  such  an 
estimate.  The  eetimate  Is  wholly  different 
from  the  one  In  the  case  ot  Chicago  Terminal 
Transfer  R.  Co.  V.  City  of  Chicago,  184  lit 
154,  56  N.  E.  410  where  In  some  places  the 
east  half  of  the  roadway,  and  in  others  the 
vrest  half,  and  In  some  places  the  entire  road- 
way, were  excepted  from  tbe  Improvement 
and  appeared  to  be  included  In  the  estimate. 

The  next  objection  argued  Is  that  the  or- 
dinance Is  uncertain  and  Indefinite  as  to  the 
height  of  the  curb.  Counsel  for  appellee 
contend  that  we  ■  should  not  consider  the 
general  objection  under  which  this  question 
is  sought  to  be  raised,  because  It  does  not 
specify  in  what  particular  tbe  ordinance  IS 
claimed  to  be  Insufficient  or  defective.  The 
objection  Is  the  customary  one  that  the  or- 
dinance does  not  specify  the  nature,  char- 
acter, locality,  and  description  of  tiie  pro- 
posed improvement.  Doubtless,  If  petition- 
er had  moved  the  county  court  to  do  so,  that 
court  would  hare  required  the  objectors  to 
make  their  objections  specific,  and  point  out 
in  what  respect  tbe  ordinance  was  lacking; 
but  petitioner  saw  fit  to  try  the  case  upon 
the  general  objection,  and,  having  done  so, 
cannot  now  complain.  With  respect  to  the 
height  of  the  curb,  the  ordinance  provides 
that  the  upper  surface  of  the  finished  road* 
way  and  the  top  edge  of  the  curb  shall 


coincide  with  the  estabUsbed  grade  of  the 
street;  that  the  height  of  the  cnrb  at  tbe 
back  staall  vary  from  IT  InobM  at  tlie  catch- 
baaln  Inlets  to  0  Inches  at  the  summits; 
that  tbe  surface  of  tbe  flnlsbed  roadway  at 
the  summits  In  tbe  gutters  midway  between 
catch-basins  shall  be  4  Inches  below  said 
established  grade  of  the  street,  and  tbe  sur- 
face at  the  catch-basin  Inlets  In  the  gutters 
shall  be  12  inches  below  said  grade;  and 
that  the  slope  of  tbe  gutters  adjoining  the 
roadway  face  of  the  curb  shall  be  uniform 
from  the  summits  to  the  catch-basins.  The 
slope  of  the  gutter  flags  Is  particularly  pro- 
vided for,  and  It  is  ordained  that  a  transverse 
section  of  the  finished  roadway  and  gutter 
flags  shall  be  a  true  arc  of  a  circle  passing 
through  the  grade  of  tbe  gutter  and  the  cen- 
ter of  the  finished  roadway.  We  do  not  find 
any  uncertainty  In  this  description  which 
fixes  the  height  of  tbe  cnrb  both  at  the  back 
and  from  the  inside  of  the  gutter  at  certain 
points,  and  provides  for  a  uniform  slope  be- 
tween such  points. 

One  of  the  objections  filed  is  that  the  city 
of  Chicago  was  not  assessed  its  proportion 
of  the  assessment,  although  It  would  be 
greatly  benefited  by  the  Improvement;  and 
one  of  the  objections  made  after  the  evi- 
dence was  In  was  that  Jefferson  Park  was 
assessed  In  the  name  of  tbe  West  Chicago 
park  commissioners  and  the  assessment 
should  have  been  against  the  city  for  a 
public  benefit.  Of  course,  appellants  can- 
not object  for  tbe  park  commissioners,  and 
they  do  not  claim  the  right  to  do  so,  but 
contend  that  the  city  of  Chicago  will  be 
benefited,  and  should  pay  a  part  of  the  cost 
of  the  Improvement.  John  A.  May,  who 
was  appointed  to  spread  the  assessment,  re- 
ported that  the  property  assessed  would  be 
benefited  the  whole  estimated  cost  of  tbe 
Improvement,  and  that  the  city  would  not 
be  benefited.  The  objectors  had  a  right  to 
submit  this  question  to  the  county  court, 
which  might  change  or  modl^  the  distribu- 
tion of  the  total  cost  between  the  public  and 
the  property  benefited  so  as  to  secure  a  just 
and  equitable  distribution  of  such  cost;  but 
section  47  of  the  act  concerning  local  Im- 
provements, governing  this  proceeding,  in 
force  July  1,  1807,  makes  the  determination 
of  the  county  court  conclusive,  and  not  sub- 
ject to  review  on  appeal  or  writ  of  error. 
We  cannot  consider  the  claim  that  the  city 
should  have  been  assessed  part  of  the  cost. 

The  remaining  objection  presented  here  Is 
that  the  ordinance  la  Insufficient  In  fixing 
the  grade  of  the  street  The  grade  Is  defi- 
nitely fixed  at  certain  heights  alwve  a  iow- 
water  mark.  The  heights  are  to  be  "meas- 
ured from  the  plane  of  low  water  in  lAke 
Michigan  of  A.  D.  1847,  as  estat^isbed  by 
the  trustees  of  the  Illinois  and  Michigan 
Canal,  and  adopted  by  tbe  late  board  of 
drainage  commissioners  and  by  the  late 
board  of  public  worlu  of  the  city  of  Chicago 
as  the  basis  or  datum  for  city  levels."  The 
specification  Is  merely  descriptive  of  the 
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low-water  mark  from  which  levels  are  tak- 
en tor  the  purpose  of  enabling  engines 
and  snrreyors  to  find  and  Identify  sncb 
mark.  Whatever  object  or  mark  Is  select- 
ed for  that  purpose  may,  of  course,  be  de> 
scribed  and  Identified,  and  we  see  no  objec- 
tion to  the  description.  Chicago  Terminal 
Transfer  R.  Co.  v.  City  of  Chicago,  vavn. 
The  Judgment  of  the  county  court  la  affirm- 
ed. Judgment  affirmed. 


(186  in.  264) 

TICHBNOR  T.  NEWMAN. 
(Supreme  Court  of  Illinois.    June  21,  1900.) 

PARTNERSHIP— C0NTOACT3  BETWEEN  PART- 
NERS —  BREACH  —  ACTION  AT  LAW  —  GUAR- 
ANTT  OF  INCOME— PERFORMANCE  BY  PLAIN- 
TIFF—DECI*ARATI  ON—TRIAL— QUESTION  FOR 
JURY  — UNPAID  PURCHASE  MONEY  — DEDUC- 
TION FROM  VERDICT  —  PREJUDICIAL  IN- 
STRUCTION —  WRITTEN  CONTRACT  —  PRIOR 
REPRESENTATIONS-GOOD  WILI^RIGHT  OF 
ACTION— PHYSICIAN— UCENSE  TO  PRACTICE 
—  PRIMA  FACIE  AUTHORITY  —  DUTIES  OF 
PARTNERS— OUTSIDE  BUSINESS-EVIDENCB- 
CITY  DIRECTORY, 

1.  A  physician  sold  real  estate  and  the  good 
will  of  his  practice  to  another  phyBician,  and 
formed  a  temporary  partnership  with  him  to 
best  transfer  the  practice  and  good  will.  The 
vendor  agreed  to  inform  his  patrons  of  sacb 
partnership  and  introdnce  the  purchaser  to 
them  aa  a  worthy  and  reliable  physidan,  and 
guarantying  that  vendee's  yearly  inootne  wonld 
exceed  a  certain  sum.  Eeld,  that  the  rule  that 
one  partner  cannot  sue  another  at  law  ex- 
cept for  a  balance  struck  did  not  apply,  and 
that  such  purchaser  could  sue  the  vendor  at 
law  for  failure  of  vepdor  to  transfer  such  prac- 
tice and  good  will,  and  for  a  deficiency  in  sodi 
income,  as  an  Investigation  of  the  partnership 
accounts  was  not  necesaary  to  the  determina- 
tion of  the  breach  for  failure  to  transfer  the 
medical  practice,  and  proof  could  be  received 
of  the  earnings  of  the  firm  to  determine  the 
deficiency  without  au  Investigation  of  the  rela- 
tive rights  of  the  partners. 

2.  Where  a  purchaser  of  real  estate  and  the 

{;ood  will  of  a  medical  practice  failed  to  al- 
ege  in  his  declaration  for  a  breach  of  the 
contract  that  he  had  given  a  note,  which,  by 
the  terms  of  the  contract,  he  was  required  to 
give  for  the  balance  of  the  purchase  price,  and 
failed  to  set  up  any  excuse  for  not  doing  so, 
the  declaration  did  not  show  performance  on 
the  part  of  plaintiff,  and  it  was  not  error  to  ex- 
clude testimony  offered  by  him  to  show  that 
dtf endant  had  excused  the  giving  thereof. 

S.  Where  a  purchaser  failed  to  allege  In  his 
declaration  for  breach  of  a  contract  of  sale 
that  he  had  given  a  note  and  secnrity  for 
$2,000  as  the  balance  due  on  the  purchase 
price,  or  to  set  up  excuse  for  not  doing  so.  it 
was  error,  after  excluding  testimony  offered 
by  plaintiff  to  show  that  defendant  excused  the 
giving  thereof,  to  accept  a  statement  and  ad- 
mission of  plaintiff's  counsel  that  the  note 
had  not  been  given,  and  to  instruct  the  Jury 
that  they  should  deduct  $2,000  from  their  as- 
sessment of  plaintiff's  damages,  as  the  ques- 
tion whether  or  not  plaintiff  was  ready  and 
able  to  give  the  note  and  security  was  an  Issu- 
able fact  to  be  determined  by  the  jury. 

4.  Where  plaintiff  had  failed  to  allege  in  a 
declaration  for  breach  of  a  contract  of  sale 
that  he  had  given  a  note  and  security  for  ^2,- 
000  as  the  balance  due  on  the  purchase  price, 
or  to  set  up  escuse  for  not  doing  so,  and  the 
court  had  excluded  testimony  offered  by  plain- 
tiff to  show  that  the  defendant  had  excused 
the  ^vfaig  thereof,  an  instruction  that  the  jury 
should  deduct  such  $2,000  from  their  assess- 


ment dsmages  was  prejudicial,  as  the  jury 
might  regard  such  instruction  as  an  assumption 
by  the  court  that  plaintiff  should  recover  more 
than  (2,000. 

5.  Bepresentations  by  a  vendor  as  to  the 
value  of  a  medical  practice,  made  before  the 
execution  of  a  written  contract  of  sale,  were 
merged  in  the  contract,  and  evidence  of  such 
representations  was  not  admissible  In  vendee's 
action  for  breach  of  the  contract. 

6.  A  vendee  of  the  good  will  of  a  medical 
practice  was  not  required  to  show  that  he  held 
a  license  to  practice  from  the  state  board  of 
health,  in  order  to  recover  for  breach  of  the 
contract  of  sale,  as  the  relation  of  physician 
and  pstient  did  not  exist  between  the  vendor 
and  the  vendee,  and  the  action  was  not  for 
the  recovery  of  fees  or  charges  of  a  phyddan. 

7.  On  an  issue  as  to  whether  plaintiff  was  a 
physician,  as  bearing  on  his  right  to  maintain 
an  action  for  breach  of  a  contract  of  sale  of  a 
medical  practice,  his  nnctuitroverted  testimony 
that  he  was  a  graduate  of  the  St.  Louis  Med- 
ical College,  and  had  been  engaged  In  the  prac- 
tice of  medicine  and  surgery  tor  about  16 
yeara,  was  prima  facie  snffident 

S.  Where  defendant  guarantied  that  plalu- 
tilTs  yearly  income  from  a  medical  partnership 
between  them  would  not  be  less  than  a  certain 
amount,  it  was  incumbent  on  plaintiff,  in  order 
to  recover  for  a  deficiency  in  such  income,  to 
show  that  he  used  his  best  efforts  to  promote 
the  interests  of  the  firm,  and  it  was  error  to 
exclude  testimony  tending  to  show  that  plain- 
tiff was  engaged  in  the  transaction  of  other 
business  during  such  partnership. 

9.  Where  defendant  guarantied  that  plain- 
tiffs  yearly  income  from  a  medical  partnership 
between  them  would  not  be  less  than  a  cer- 
tain amount.  It  was  not  error  to  exclude  a  city 
directory,  offered  by  defendant,  showing  that 
plaintiff  was  secretary  and  treasurer  of  a  cor- 

S oration,  as  tending  to  prove  that  he  did  not 
evote  his  time  to  the  interests  of  the  firm, 
since  idaintlfl  waa  not  bound  by  the  statements 
of  such  directory. 

Appeal  from  appellate  conit,  Bint  dte- 

trlet. 

Action  by  William  A.  Tlchenor  against 
Henry  P.  Newman  for  breach  of  a  contract 
for  the  sale  of  a  medical  practice.  From 
a  Judgrment  of  the  appellate  court  re  fa  sins 
to  remand  the  case  after  reversing  a  judg- 
ment of  the  circuit  court  In  favor  of  plain- 
tiff, be  appeals.  Judgment  of  reversal  af- 
firmed.  Order  refusing  to  remand  reversed. 

The  appellant,  Tlchenor,  brought  assump- 
sit against  the  appellee,  Newman,  In  the 
circuit  court  of  Cook  county,  and  recovered 
a  Judgment  In  the  sum  of  $4,000,  which 
judgment  was  reversed  by  the  appellate 
court  for  the  First  district  on  appeaL  The 
appellate  court  did  not  Incorporate  in  Its 
Judgment  a  finding  of  facts,  and  did  not 
remand  the  cause.  The  declaration  was  as 
follows: 

"For  that  whereas,  heretofore,  to  wit,  on 
the  16th  day  of  October,  A.  D.  18M.  the 
paid  plaintiff  and  said  defendant  made  and 
entered  Into  with  each  other  a  certain  agree- 
ment In  writing,  bearing  date  the  day  and 
year  last  aforesaid,  In  the  words  and  Hg- 
ores  following,  to  wit: 

"  *An  agreement  made  on  the  IStb  day  of 
October,  A.  D.  1894,  by  and  t»etw?eu  ]>r. 
Henry  Parker  Newman  and  Dr.  William  A. 
Tlchenor,  both  of  the  dty  of  Chicago,  wit- 
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nessetb:  Whereas.  Dr.  Newman  Is  an  es* 
tabllshed  physician  and  surgeon  at  No.  402 
West  Adams  street,  in  said  city,  and  aa  sncb 
la  doing  a  lucrative  practice;  and  whereas, 
■aid  Tlcbenor  has  recently  moved  to  and 
located  In  said  dty  to  engage  In  the  practice 
of  medicine;  and  whereas,  aald  Newman 
desires  to  retire  from  the  general  practice 
ot  medicine,  and  to  confine  hia  practice  to 
that  of  a  spedallst,  and  desires  also  to  sell 
said  premises  No.  492  West  Adams  street, 
together  with  the  good  will  of  his  general 
practice  In  so  far  as  It  can  be  sold  or  trans- 
ferred,—his  practice,  and  the  good  will  there- 
of, as  a  apedallat  In  gynecology  and  ab- 
dominal surgery  being  expressly  excepted 
and  reserved  by  him  from  the  operation 
of  this  contract:  Now,  therefore,  In  consid- 
eration of  the  premises  and  of  the  mutual 
promises  of  the  parties  each  to  the  other, 
as  hereinafter  expressed,  they  have  agreed, 
and  do  hereby  agree,  to  and  with  each  oth- 
er, as  follows:  First.  Said  Newman  sells 
and  will  deliver  possession  of.  and  said 
Tlchenor  buys,  said  premises  No.  492  West 
Adams  street.  In  the  city  of  Chicago,  hav- 
ing a  front  on  the  south  line  of  said  street 
of  twenty-six  feet  and  a  depth  of  one  hun- 
dred and  elghtyiBeven  (187)  feet,  more  oi 
less,  to  an  alley,  together  with  the  buildings 
and  Improvements  thereon,  and  (subject  to 
the  limited  Interest  as  partner  by  him  re- 
served therein)  the  medical  practice  and 
business  heretofore  and  now  being  conduct- 
ed by  said  Newman  at  said  No.  492  West 
Adams  street,  and  the  family  practice  con- 
nected therewith,  all  for  the  price  and  sum 
of  tw^ve  thousand  dollars  ($12,000),— ten 
thousand  dollars  ($10,000)  of  which  are  to  be 
paid  on  delivery  of  de&d  In  cash,  and  the 
balance  of  two  thousand  dollars  ($2,000) 
shall  be  paid  In  a  note  of  said  Tichenor, 
guarantied  by  Henry  D.  I^aughlln,  payable 
one  year  after  Its  date,  which  date  shall 
be  the  date  on  which  the  transaction  Is  con- 
summated. Tltie  to  said  premises  to  be 
good  or  no  sale,  to  be  free  and  clear  of  liens 
or  Incombrance,  and  to  be  so  conveyed  by 
said  Newman.  Oonveyance  to  be  by  deed 
of  general  Warranty,  seller  to  furnish  mer- 
chantable abstract  of  tltie,  to  the  premises, 
brought  down  to  date,  and  to  do  so  within 
thirty  days  of  date  of  this  contract  Tlche- 
nor pays  down  five  hundred  dollars  ($500) 
on  account  of  said  cash  payment,  and  will 
pay  the  other  nine  thousand  and  five  hun- 
dred dollars  ($9,600)  within  twenty  days  of 
the  date  on  whicb  snch  abstract  Is  delivered 
to  him,  if  the  titie  Is  good,  and  Is  free  and 
clear  of  all  liens  and  Incumbrances:  provid- 
ed no  difficult  producing  delay  is  encoun- 
tered by  him  In  securing  a  loan  on  the  prop- 
erty amounting  to  six  thousand  dollars  ($6,- 
000)  at  a  rate  of  Interest  not  in  excess  of 
six  per  cent  per  annum,  It  being  underatood 
between  the  parties  that  so  much  of  the 
twelve  thousand  dollars  ($12,000)  la  to  be 
raised  In  this  way  and  paid  over  to  said 
Newman  tm  ac^ouat  of  the  pnichase.  Fall- 


ing or  refusing  to  consummate  his  purchase 
within  the  time  herein  fixed,  without  fault 
on  the  part  of  said  Newman  or  other  legal 
excuse,  said  Tlchenor  shall  forfeit  to  said 
Newman  said  five  hundred  dollars  ($S00) 
this  day  paid  aa  liquidated  damages;  oth- 
erwise, the  money  to  be  returned  to  him 
by  said  Newman:  provided,  however,  in  the 
event  of  the  said  Tlchenor  falling  to  com- 
plete the  purchase  of  said  premises  as  here- 
in agreed  and  submitting  to  the  forfeiture 
herein  provided,  then' and  In  snch  case  this 
contract  shall  cease  to  be  of  any  further 
force  and  efCect,  and  such  forfeiture  shall 
be  a  resdaslon  of  the  partnership  agree- 
ment  herein  provided  for,  and  said  Tlchenor 
•hall  have  no  further  rights  in  the  business 
of  said  Newman,  and  shall  forfeit  to  said 
Newman  all  the  moneys  he  may  have  re- 
ceived from '  said  practice  under  this  con- 
tract Second.  For  the  purpose  of  establish- 
ing the  said  Tlchenor  in  said  practice  and 
in  order  to  effectually  transfer  to  him  the 
good  will  of  the  business,  the  parties  here- 
by form  a  co-partnership  In  the  practice 
of  medicine  and  surgery,  to  continue  from 
this  date  until  December  ftl,  1896,  when 
said  Newman  la  to  withdraw  unless  the  co- 
partnership Is  by  mutual  consent  longer  con- 
tinued. But  It  is  distinctly  understood  that 
aald  Newman  reserves  all  the  fees  derived 
from  his  services  as  a  s[>ecialist  In  gyne- 
cology and  abdominal  surgery  during  said 
termy  and  In  these  fees  said  Tichenor  is  to 
have  no  interest  All  other  fees  and  earn- 
ings of  the  parties  In  said  business  earned 
during  said  term  shall  be  divided  between 
them,  share  and  share  alike.  Sold  New- 
man will  designate  one  certain  hour  In  the 
day  as  his  office  hour  at  said  premises  No. 
492  West  Adams  street  and  will  attend  for 
business  there  at  that  hour  as  faithfully  as 
possible,  and,  unless  otherwise  agreed  by 
the  parties  hereto,  on  all  days  except  Sun- 
days: provided.  If  said  Newman  carries  out 
his  present  intentions,  and  establishes  a  pri- 
vate hospital  or  medical  retreat  so  near  said 
premises  as  to  make  It  practicable  for  him 
to  substitute  that  place  for  sold  premises 
for  such  office  work,  he  shall  have  the  right 
to  make  the  substitution.  He  will,  during 
said  term,  make  known  to  his  patrons  the 
fact  of  the  partnership;  will,  to  the  best 
of  his  ability,  Introduce  said  Tlchenor  to 
them  and  unto  their  families  as  a  physician, 
and  a  man  worthy  of  their  confidence,  and 
will,  so  far  as  lies  In  his  power,  establish 
him  in  said  practice.  He  wlU  send  him, 
wherever  not  objected  to  by  the  patient, 
to  answer  calls  for  blm,  and  will  personally 
attend  8n<±  cases  aa  he  may  be  personally 
insisted  on,  and  will  in  good  faith  further 
do  whatever  he  can  reasonably  and  properly 
to  Install  or  establlBh  said  Tlchenor  as  his 
■nccessor  in  said  practice.  Both  parties 
agree  to  use  their  best  efforts  to  promote. 
Uw  interests  of  thB  co-partnership,  subject 
to  the  right  hereinbefore  reserved  to  Dr. 
Newman  to  continue  th^  practice  of  bis  Bipe- 
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dalty.  Third.  Said  Newman  guarantlea  to 
«ald  Tlchenor  that  the  share  of  Tlchenor 
in  the  actual  earnings  and  receipts  of  the 
zo-partnershlp  prior  to  December  SI,  189C, 
shall  be  at  the  rate  of  as  much  as  twenty- 
Ave  hundred  dollars  ($2,600)  per  annum,  and 
that  If  It  he  less  he  will  credit  the  amount 
of  the  difference  between  what  It  Is  at  the 
end  of  the  term  and  said  guarantied  sum  on 
said  two  thousand  dollars  <$2,000)  note,  If 
not  paid,  and,  If  paid,  will  repay  the  amount 
of  such  dltterence  to  him  within  thirty  days 
after  that  date.  Fourth.  Books  of  acoount 
shall  be  kept,  and  both  parties  will  prompt- 
ly enter  or  cause  to  be  entered  In  them.  In 
a  proper  manner,  all  fees  and  other  chaises 
by  them  respectively  -'amed  for  account 
of  the  co-partnership,  as  well  as  all  collec- 
tions or  receipts  by  each  made  for  account 
by  them  respectively  earned  for  account 
of  the  partnership.  In  witness  of  all  which 
the  parties  have  hereunto  set  their  bands. 
In  duplicate,  the  day  and  year  first  above 
written.   H.  P.  Newman.   W.  A.  Ticbe&or.' 

"And  thereupon,  In  pursuance  of  and  In 
accordance  with  said  agreement,  the  said 
plaintiff  did  purchase  from  said  defendant 
said  premises  No.  492  West  Adams  street, 
together  with  the  buildings  and  IminroTe- 
menta  thereon,  and  (subject  to  the  limited 
Interest  as  partner  by  blm  reserved  tber^n) 
the  medical  practice  and  business  of  said  de- 
fendant, and  the  medical  practice  connected 
therewith,  and  the  good  will  thereof,  for  the 
price  of  912,000  in  said  agreement  mentioned 
and  described,  and  the  aald  plaintiff  x«.Id  to 
said  defendant  thereof  ttie  ram  ofl  f  10.000 
in  cash,  and  «ald  defendant  thereupon  con- 
veyed to  said  plaintiff  said  premises  Na  402 
W«t  Adama  street,  and  delivered  the  pos- 
session thereof  to  said  plaintiff,  bat  said  de- 
fendant trtterly  failed  and  refused,  during 
t&e  term  mentioned  In  said  agreement,  to 
make  known  to  his  patrons  the  ftict  of  the 
partnerafalp  formed  in  and  said  agree- 
ment;  and  said  defoidant  during  said  term 
foiled  and  lefosed  to  Introduce  aald  plaintiff 
to  them  or  Into  their  families  as  a  pbjvlcian 
and  a  man  worthy  of  their  confidence;  and 
said  defendant  during  said  term  utterly  fail- 
ed and  refused,  so  far  aa  li^  In  his  power, 
to  establish  said  plaintiff  in  said  practice; 
and  said  defendant  during  aald  term  utterly 
failed  and  refused  to  send  said  ptalntlft, 
wherever  not  objected  to  by  the  patient  of 
said  defradant,  to  answer  calls  for  aald  de- 
fendant; and  tbBt  said  defendant  during 
said  term  utterly  failed  and  refused  in  good 
faith  turtber  to  do  what  be  could  reasonably 
and  properly  to  Install  or  establlA  said 
plaintiff  aa  the  succeSMr  ot  the  said  de- 
fen^nt  In  said  practice.  And  the  plaintiff 
says  Uiat  during  the  whole  (tf  the  term  afore- 
said he  uaed  fala  beat  efforts  to  promote  the 
Interests  of  the  co-partnership  mentioned  In 
and  formed  by  the  said  agreement  between 
oim  and  said  defendant,  but  that  said  de- 
fendant during  the  whole  of  said  term  ut- 
terly failed  and  reused  to  use  bis  best 


forts  to  promote  the  Interest  of  fbe  said  co- 
partnership, subject  to  the  right  In  aald 
agreement  reserved  to  him  to  continue  the 
practice  of  his  specialty.  And  the  plaintiff 
says  that,  witbout  any  fault  or  omission  or 
neglect  on  his  part,  the  share  of  said  plain- 
tiff In  the  actual  earnings  and  receipts  of 
said  co-partnership  prior  to  December  31, 
A.  D.  188S,  did  not  amount  to  the  rate  of  as 
much  as  $2,600  per  annum,  but  that,  on  the 
contrary,  by  reason  of  the  neglects  and  re- 
fusals of  defendant  aforesaid,  the  actual 
earnings  and  receipts  of  said  co-partnership 
prior  to  December  31,  A.  D.  1865,  were  less 
than  the  expenses  of  carrying  on  the  busi- 
ness of  said  co-partnership,  and  by  reason 
thereof  the  share  of  said  plaintiff  In  the  ac- 
tual earnings  and  receipts  of  said  co-partner- 
ship amounted  to  nothing,— by  means  where- 
of the  said  defendant,  under  and  by  virtue 
of  his  said  guaranty  In  said  agreement  con- 
tained, became  liable  to  pay  to  said  plaintiff 
a  sum  of  money  equal  to  $2,600  per  annum 
for  the  period  of  one  year  and  two  and  one- 
half  months,  and  the  amounts  paid  out  and 
expenses  by  said  plaintiff  In  carrying  on  the 
business  of  the  said  co-parinership  amount- 
ing to  the  sum  of,  to  wit,  $6,000;  and,  being 
so  liable,  the  said  defendant,  In  conslderatitn 
thereof,  afterwards,  to  wit,  on  the  81st  day 
of  December,  A.  D.  189Q,  afbresiUd,  imd«v 
took,  and  promised  to  vbj  to  the  said  plain- 
tiff the  said  sum  of  mon^  last  mentioned 
when  the  defendant  afaould  be  ttaecennto 
niterwurOB  requested.** 

Second  count:  *'And  whereaa,  also,  aftei^ 
wards,  to  wit.  on  the  IStti  day  of  Octobo', 
A.  D.  tSM,  the  said  plaintiff  and  the  saM 
defendant  made  and  entered  Into  wiOi  each 
other  a  certain  agreemmt  m  writing  beax^ 
Ing  date  the  day  and  year  last  aforesaid.  In 
the  words  and  figures  f<dtowlng.  to  wit 
[here  follows  copy  of  ccmtract  vubatlm  as 
in  first  count];  and  thereupon.  In  pnnnance 
of  and  in  acoirdance  wl'Oi  said  agreement 
the  aald  plaintiff  did  purchase  from  said  de- 
fendant said  premises  No.  402  West  Adams 
atreet  together  with  the  buildings  and  Im- 
provements thueon,  and  (subject  to  Uie  lim- 
ited interest  as  partner  by  him  lesaved 
therein)  the  medical  practice  and  business 
of  said  defendant  and  the  medical  practice 
connected  therewith,  and  Uie  good  win  there- 
of, in  said  agreement  mentioned  and  de- 
scribed; and  said  plaintiff  paid  the  said  de- 
fendant therefor  tiie  sum  ot  $10,000  In  cssh, 
and  the  said  defoidant  therenpon  conveyed 
to  said  plaintiff  said  premises  Ntk  492  West 
Adams  street  and  delivered  the  possession 
thereof  to  said  plaintiff,  but  said  deCmdant 
utterly  failed  and  refused,  during  the  term 
moitioned  in  said  i^rreement  to  make 
known  to  his  patrons  the  fact  of  the  partner^ 
ship  fbrmed  in  and  by  said  agreement;  and 
said  dotendant  during  said  term  utterly  Idl- 
ed and  refused  to  Introduce  plalntUf  to  them 
or  into  their  families  as  a  physldan  and  s 
man  worthy  of  their  confidence;  and  said 
defmdant  during  said  tarn  utterly  failed 
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and  refnaed,  ao  tttr  bm  Jmj  In  Ui  power, ,  to 
establish  eald  plaintiff  In  uld  practice;  and 
«Ald  defendant  during  said  term  ntterly  fail- 
ed and  refused  to  send  said  plaintiff,  wbere' 
vwtr  not  otjected  to  by  the  jutlent  of  said  de- 
fendant, to  aoBwer  calls  for  said  defendant; 
and  that  said  defendant  during  said  term 
utterly  failed  and  refused  In  good  faith  fur- 
ther to  do  what  he  could  reasonably  and 
properly  to  Install  or  establish  said  plaintiff 
as  the  successor  of  said  defendant  In  said 
practice.  And  the  plaintiff  says  that  at  the 
time  of  the  making  and  entering  Into  ofl  said 
agreement  between  said  plaintiff  and  said 
defendant  as  aforesaid  the  medical  practice 
and  business  of  said  defendant,  and  the 
medical  practice  connected  therewith,  and 
the  good  will  thereof  (subject  to  the  limited 
Intereei:  by  him  reserved  therein  in  and  by 
■aid  agreement),  was  of  the  value  of  the 
■urn  of,  to  wit,  $6,000,  and  the  said  medical 
practice  was  by  said  plaintiff  and  defendant 
at  the  time  of  the  said  agreement  estimated 
to  be  of  the  value  of,  to  wit  96,000,  and  the 
same  was  sold  by  said  defendant  and  pur- 
chased by  said  plalntlfl  at  said  estimated 
value  thereof,  and  that  the  said  sale  there- 
of was  one  of  tiie  material  Inducements  to 
said  plalntlfl  to  purchase  and  p^  for  said 
premlaea  No.  482  West  Adams  street,  as 
aforesaid,  the  fair  market  value  oi  which 
there  was  only  the  sum  of,  to  wit,  96,000; 
but  that  after  the  sale  of  said  medical  prac- 
tlcs  and  bnslnesa  of  said  defendant,  and  the 
medical  practice  connected  therewith,  and  of 
tbe  good  wilt  thereof,  by  said  defendant  to 
■aid  plalntlfl!,  as  aforeaald,  the  said  defend- 
ant utterly  failed  and  refused  to  deliver  or 
torn  0T»  said  medical  practice,  business, 
and  good  will  thereof  (subject  as  aforesaid) 
to  said  plalntlfl,  but  on  the  contrary,  said 
defendant  did  everything  In  bla  power  to  re* 
tofn,  and  thereby  did  retain,  the  whi^e  of 
oald  medical  practice,  business,  and  good  will 
thereof  for  his  own  use  and  benefit,  and  did 
everything  in  bis  power,  without  any  fault 
of  Mid  plaintiff,  to  prevent,  and  did  prevent, 
tbe  BiUd  plaintiff  from  deriving  any  benefit 
whatsoever  from  said  medical  practice,  busi- 
ness, and  good  will  thereof,  and  from  the 
Bale  of  tbe  same  by  said  defendant  to  said 
plaintiff,  as  aforesaid,  and  that  by  the  fault 
of  said  defendant,  and  without  any  fault  on 
the  part  of  the  said  plaintiff,  he  (tbe  said 
plaintiff)  has  derived  no  benefit  whatever 
from  tbe  satd  medical  practice,  business, 
and  good  will  thereof.  By  means  whereof 
the  said  defendant,  under  and  by  virtue  of 
the  aale  made  by  and  by  virtue  of  bis  prom- 
ises, agreements,  and  undertaJclngs  In  said 
agreement  contained,  became  liable  to  pay 
to  said  plaintiff  the  value  of  said  medical 
practice,  business,  and  good  will  thereof, 
amounting  to  the  sum  of,  to  wit,  |6,000.  and, 
being  so  liable,  sold  defendant,  In  considera- 
tion thereof,  afterwards,  to  wit,  on  the  31st 
day  of  December,  A.  D.  189S,  aforesaid,  un- 
dertook and  promised  to  pay  to  the  said 
plaintiff  said  last-mentioned  sum  of  money 


when  the  said  defendant  should  be  there- 
unto afterwards  requested." 

But  a  single  plea^the  general  Issue— was 
filed.  The  cause  was  submitted  to  and 
heard  by  a  Jury.  This  Is  an  appeal  prosa- 
cated  by  the  plaintiff  below,  Tlchenor.  to  re- 
verse the  Judgment  of  the  appellate  court 

John  P.  Abrena  and  L.  Frank  Ottofy.  (br 
appellant  J.  W.  Newman  and  L.  S.  Hodgen^ 
for  appellee, 

B0GO8,  C.  J.  (after  stating  tbe  facts).  It 
Is  urged  that  the  bearing  of  the  Issues  raised 
under  the  pleadings  Involved  an  Investlgar 
tlon  and  adjustment  of  the  accounte  of  the 
members  of  the  firm,  and  that  for  that  reason 
tbe  Judgment  of  the  appellate  court  Is  cot- 
rect  and  should  be  affirmed.  But  we  do  not 
think  an  investigation  into  and  determination 
of  the  partnership  accounts  necessary  to  the 
determination  of  such  Issues,  or  of  the  issue 
raised  under  either  of  tbe  counts  of  the  decla- 
ration. The  transaction  evidenced  .by  the 
agreement  was  the  sale  by  Newman  to  Tlch- 
enor of  the  West  Adams  street  property 
ond  the  good  will  hi  the  general  medical  prae* 
tice  of  said  Newman,  such  real  estate  and 
good  will  being  valued  In  gross  at  the  sum 
of  $12,000.  The  formation  of  a  partn^ahlp 
was.  as  the  agreement  expressly  Etates,  for 
the  purpose  of  effectually  tran  ferrlng  to 
Tlchenor  the  good  will  of  the  business  of 
Newman.  The  latter  In  ^ress  terms  cm- 
tiacted  to  perform  certain  acte  for  the  pur- 
pose of  securing  to  Tlchenor  such  good  will, 
via.  that  he  would  make  known  to  his  patrons 
the  fact  of  the  partnership;  to  th^  best  of 
his  ability  would  Introduce  said  Tlchenor  to 
them  and  onto  their  families  aa  a  physician 
and  as  a  man  worthy  of  their  confidence*  and 
so  far  as  should  lie  in  his  power  would  estab- 
lish him  In  aold  practice;  that  he  would  send 
him.  wherever  not  objected  to  by  tbe  patient 
to  answer  calls  for  him,  and  would  personal- 
ly attend  such  cases  as  be  might  be  personally 
Insisted  on,  and  would  m  good  faith  further 
do  whatever  be  reasonably  and  properly  could 
to  Inatell  or  estebUah  said  Tlchenor  as  his 
successor  In  said  pnctlca  These  promises 
were  to  Tlchenor,  and  not  to  the  firm.  The 
benefit  to  acrue  from  their  performance 
would  Inure  to  Tlchenor  IndMdnally,  and 
not  to  tbe  firm,  and  a  breach  of  these  under^ 
takings  on  tbe  part  of  Newman  would  result 
In  Injury  to  Tlchenor  as  an  Individual,  and 
not  to  tbe  proposed  firm.  An  adjustment  of 
the  damages  resulting  from  tbe  failure  of 
Newman  to  observe  and  perform  these  things 
which  he  had  undertaken  and  contracted  to 
do  for  tbe  purpose  of  delivering  to  Tlchenor 
the  good  wIU  of  tbe  business  could  not  be 
considered  on  an  accounting  In  eqi^ty  of  tbe 
partnership  accounts.  In  Hanks  v.  Baber, 
53  111.  292,  we  said:  "Nor  can  the  parties, 
on  a  bill  to  settle  partnership  accounts,  In^ 
troduce  tbeir  individual  accounte  Into  the 
stetement  They  are  not  connected  with, 
nor  do  they  In  any  wise  relate  tOb  the  bust 
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new  of  'the  partnerahip.  *rfiey  fonfl  a  sepa- 
rate and  diBConnected  matter  that  cannot  be 
iQcInded."  Authorities  supiiosed  to  Indicate 
a  different  rule  will,  It  1b  belieTed,  be  found 
only  to  authorize  the  Interposition  of  a  pri- 
vate indebtedness  as  an  equitable  set-off 
against  an  amount  found  due  to  the'  co-part- 
ner on  the  completed  adjustment  In  equity 
of  the  affairs  of  a  solvent  co-partnership; 
and  this,  not  upon  the  ground  that  a  private 
demand  of  an  Individual  partner  against  his 
co-partner  can  he  considered  on  an  account- 
ing of  partnership  accounts,  but  that  on  the 
completion  of  such  an  accounting  it  may  be 
considered  aB  an  Independent  equity,  and 
there  adjusted  In  order  to  avoid  multiplicity 
and  circuity  of  actions.  Consult  17  Am.  & 
Eng.  Enc.  Law,  p.  12T6,  and  authorities 
cited  in  notes.  The  Judicial  determination 
of  the  controversy  at  bar  in  an  action  at 
law  does  not  involve  any  examination  In- 
to and  adjustment  of  the  partnership  ac- 
counts, or  inquiry  as  to  the  profits  or  losses 
or  expenses  of  the  firm,  or  the  adjustment  of 
any  claims  arising  ont  of  business  tran- 
sacted by  the  firm.  The  reason  of  the  rule 
that  one  partner  'cannot  sue  another  at  law 
except  for  a  balance  struclc  and  a  promise 
to  pay  does  not  exist  here,  and  the  rule  has, 
therefore,  no  application.  Newman  contract- 
ed to  deliver  to  Tlchenor  the  West  Adams 
street  property,  and  the  good  will  of  his 
business,  so  far  as  such  good  will  could  be 
delivered,  and  expressly  specified  certain  acts 
to  be  performed  by  htm  to  effect  the  transfer 
of  the  good  will.  These  obligations  of  New- 
man as  to  the  real  estate  and  the  good  will 
were  personal  to  Tlchenor,  and  their  nonper- 
formance vested  a  right  of  action  In  Tlchenor, 
not  In  the  firm.  Damages  for  such  nonper- 
formance, If  collected,  would  not  constitute 
firm  assets,  but,  If  recoverable,  belong  to 
Tlchenor  In  his  Individual  capacity;  hence 
he  may  sue  at  law  for  an  allied  breach  of 
such  unde^king.  The  mere  fact  such  acts 
were  to  be  performed  while  Newman  was  en- 
gaged in  treating  patients  as  a  member  of 
the  firm  could  have  no  effect  to  change  the 
character  of  his  obligation,  or  to  deprive 
Tlchenor  of  his  individual  right 

What  has  been  said  applies  wltU  equal 
force  to  the  contract  entered  Into  by  New- 
man to  guaranty  that  the  actual  earnings 
and  receipts  of  the  co-partnership  would 
reach  a  specified  sum.  Newman  was  selling 
to  Tlchenor  the  good  will  of  his  business, 
and  receiving  a  consideration  therefor.  Aa 
a  part  of  that  contract  be  undertook  to  guar- 
anty the  value  of  such  good  will  for  a  lim- 
ited period.  The  partnership  was  formed 
for  the  purpose  of  enabling  Newman  to  In- 
vest Tlchenor  with  the  good  will  which  the 
former  bad  sold  to  the  latter.  Tbey  were 
to  share  equally  la  tbe  earnings  and  receipts 
of  the  firm.  The  true  construction  of  the 
guaranty,  which  Is  set  forth  In  the  third 
clause  of  the  contract,  is  that  Newman  guar- 
anties that,  oue-balf  of  the  gross  earnings 
ot  the  firm  (collected,  or  earned  and  not  col- 


lectM)  will  equal  the  amount  of  per 
annum  during  the  time  of  the  existence  of 
the  tiartnership,  and  that.  If  one-half  of  soch 
gross  earnings  do  not  equal  said  sum,  he 
will  account  to  Tlchenor  for  or  pay  him  the 
deficiency.  The  guaranty  further  provided 
that  such  deficiency,  if  any,  should  be  cred- 
ited upon  an  Indebtedness  due  from  Tlche- 
nor as  an  Individual  to  Newman  in  ^is  in- 
dlvldnal  capacity,  If  eudi  indebtedness  has 
not  been  otherwise  paid.  The  firm  bad  no 
Interest  In  this  guaranty,  and  its  adjustment 
would  not  properly  enter  into  consideration 
on  the  hearing  of  a  bill  to  vrind  op  the 
partnership.  An  investigation  as  to  the 
right  of  recovery  in  an  action  at  law  to  en- 
force this  guaranty  does  not  Involve  an  ex- 
amination Into  the  state  of  the  acconnta  of 
the  partoershlp  or  of  the  relative  rights  of 
the  partners  each  to  the  other  or  to  the  firm. 
It  would  be  necessary  that  it  should  be  known 
in  snch  an  action  what  was  the  total  amount 
collected,  and  earned  and  not  collected,  by 
the  drm,  and  for  that  purpose  it  would  be 
entirely  competent.  In  an  action  at  law,  to 
receive  proof  of  the  amounts  collected,  and 
earned  and  not  collected,  by  each  and  both 
of  the  members  of  the  firm.  If  one-half  the 
total  of  such  gross  receipts  and  earnings 
should  be  found  to  amount  to  the  sum  of 
$2,500  per  annum,  the  guaranty  would  be 
fulfilled  without  regard  to  the  expenses  of 
conducting  the  business,  or  which  of  tiie 
partners  had  earned  or  which  had  collected 
the  amounts  entering  into  and  constituting 
such  total  sum.  If  one-half  of  snch  earn- 
ings and  "receipts  did  not  equal  the  snm  of 
$2,500  per  annum,  the  obligation  of  Dr.  New- 
man, under  his  guaranty,  would  require  him 
to  answer  to  Dr.  Tlchenor  for  the  deficiency. 
The  undertaking  and  the  guaranty  of  Dr. 
Newtnan  set  forth  In  the  declaration  were 
in  his  capacity  as  an  Individual,  and  were  to 
Dr.  Tlchenor  as  an  individual,  and  are  en- 
forceable in  an  action  at  law;  and  may  be 
enforced  In  that  fornm  without  entering  Into 
an  investigation  of  the  state  of  accounts  be- 
tween them  as  partners.  The  circuit  court 
misconstrued  the  guaranty  to  obligate  Dr. 
Newman  to  guaranty  that  the  net  share  of 
Dr.  Tlchenor  In  the  businesa  of  the  firm 
should  equal  the  sum  of  $2,500  per  annum. 
The  guaranty  has  no  relation  to  the  expens- 
es of  conducting  the  business,  but  only  to 
the  volume  of  the  business  in  gross.  Our 
condnslon  therefore  Is  that  the  appellate 
court  erred  In  refusing  to  remand  the  case. 

There  is  error  in  the  record  which  made 
It  necessary  the  Judgment  of  the  circuit 
court  should  be  reversed.  It  appeared  from 
the  evidence  that  the  parties  entered  Into 
the  practice  of  medicine  and  surgery  as  part- 
ners, as  contemplated  by  the  agreement  re- 
cited In  the  declaration,  and  that  such  part- 
nership contlnned  for  the  period  ot  time 
mentioned  In  the  agreement,  and  the  evi- 
dence sufficiently  tended  to  establish  that 
the  appdiee,  Newman,  failed  and  refused  to 
comply  wltii  the  obligations,  Imposed  apon 
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Um  Ufy  the  steona  clanK  of  ^  c6ntract,  to 
make  known  to  his  patients  and  patrons  that 
he  and  tiie  appelant  were  partners  In  the 
praedee  of  medldne  and  su^ty,  or-  to  In- 
troduce appellant  to  said  patrms  and  tbelr 
famlllcff  as  worthy  of  confldence  as  a  man 
and  %  physician,  and  otherwise,  as  required 
by  said  agreement,  to  aid  tn  establlablng 
said  appellant  as  successor  of  said  appellee 
Id  aald  medical  practice,  and,  In  general, 
that  appellee  failed  to  do  and  perform  that 
which  he  had  undertaken  to  do,  as  set  forth 
In  said  second  dtanse  of  the  agreement,  for 
the  pnrpoee  of  effectually  transferring  to  the 
appelant  the  gotfd  win  of  tiie  boelness  or 
medical  iwactlce  of  Uie  appellee.  The  evi- 
dence also  fnrCher  .t«ided  to  lAow  that  the 
"actual  earnings  and  reeelpte**  of  the  co- 
partnership daring  the  period  aforesaid  did 
not  amount  to  the  sum  total  as  guarantied 
by  the  appellee  by  the  provisions  of  the  thiid 
clause  of  the  agreement.  On  the  hearing  It 
appeared  the  appellant  had  not  executed  the 
note  for  |2,000  mentioned  in  the  agreement 
and  in  the  guaranty  clause.  The  court  re- 
fused to  allow  the  appellant,  plaintiff  be- 
low, to  Introduce  proof  which,  as  counsel  for 
plaintiff  contended,  would  show  the  failure 
to  give  said  note  for  $2,000  was  brought 
about  by  acts  of  the  defendant  below.  The 
ground  of  the  exclusion  of  this  evidence  was 
a  lack  of  an  allegation  thereof  in  the  decla- 
ration. This  ruling  was  correct.  It  was  In- 
cumbent on  the  appellant  to  allege  In  bis 
declaration  compliance  on  his  part  with  the 
obligations  of  the  contract,  or  to  allege  facts 
Justifying  or  «Ecu8fng  such  performance. 
l%e  agreement  between  the  parties  was  that 
the  appellant  should  pay  a  gross  snm  of  $12,- 
000  for  the  premises  (T^o.  492  West  Adams 
street)  and  the  good  will  of  the  business  of 
the  appellee,  said  snm  of  $12,000  to  be  paid 
as  follow:  $500  m  hand,  $9,600  within  20 
days  after  delivery  of  an  abstract  showing 
good  and  clear  title  to  the  real  estate,  and 
tbe  execntlon  of  a  note,  with  security  as 
mentioned,  for  $2,000,  which  note  was  to  be 
dated  and  delivered  when  "the  transaction 
was  consummated."  Tbe  appellee  complied 
with  his  duty  with  relation  to  the  delivery 
of  the  abstract  and  deed  to  the  real  estate, 
and  "the  transaction  would  be  consummat- 
ed,** within  the  true  meaning  of  those  words, 
by  the  payment  of  the  snm  of  $9,500  and  the 
execntlon  of  the  note.  The  consideration 
for  the  nndertaklng  of  the  appellee  to  per- 
form the  acts  agreed  upon  to  be  performed 
for  the  purpose  of  securing  to  tbe  appellant 
the  good  win  of  tbe  business  of  the  appel- 
lee was  performance  by  the  appellant  of  his 
undertaking  to  pay  the  money  and  execute 
and  deliver  the  note.  These  undertakings 
of  the  parties  were  not  Independent,  but 
mntnal  and  dependent,  and  It  was  IncnmlKnt 
upon  appellant  to  ctimi^y  with  that  Which 
he  had  undertaken  to  do  (unless  noncompli- 
ance was  excused  or  justified)  before  he 
could  be  permitted  to  maintain  an  action  to 
recom  damages  for  a  failure  .m  the  part  of 


appdlee  to  eunply  with  flie  obligations  of 
the  contract  cm  his  part.  Hungate  v.  Ban- 
kin,  20  lU.  689.  We  said  In  Hendenoa 
Wheaton.  ISO  HL  581,  28  N.  B.  1100:  "The 
role  Is  well  settled  that,  'where  an  act  Is 
to  be  performed  by -the  plaintiff  befbre  tbe 
accruing  of  the  defendant's  liability  under 
Ilia  contract,  the  plaintiff  nrast  aver  in  hlS 
dechiratlon,  and  prove,  either  his  perform- 
ance of  snch  condition  precedoit  or  an  offer 
to  perf6rm  it,  which  Uie  defendant  rejected; 
or  he  may  aver  his  readiness  to  fnlfln  the 
condition  until  the  defendant  discharged  him 
from  so  doing,  or  prevented  tbe  execution 
of  the  matter  which  was  to  be  performed 
by  Um.'  **  The  ifpp^lant  did  not  seek  to 
amend  his  declaration,  bnt  his  counsel  ad- 
mitted to  the  court  and  jtny  that  the  note 
had  not  been  given,  and  that  appellee  was 
entitled  to  a  credit  of  $2,000.  The  court, 
over  the  objection  of  the  appellee,  accepted 
the  statement  and  admission  of  counsel,  and 
at  the  request  of  appellant  instmcted  the 
jury.  In  substance,  to  deduct  the  sum  of  $2,- 
000  from  any  sum  allowed  the  appellant  for 
his  damages  because  of  the  alleged  breach 
of  the  contract  by  the  appellee.  In  this 
there  Is  error.  Whether  the  appellant  was 
ready  and  able  to  deliver  the  note,  with  se- 
curity, as  required,  and  bad  been  excused 
from  doing  so,  or  was  justified  in  falling  so 
to  do.  were  Issuable  facts,  and  should  have 
been  averred  In  the  declaration.  In  order  tbat 
the  appellee  might  have  notice  thereof,  and 
have  opportunity  to  make  defense  thereto. 
The  action  taken  by  the  court  may  have 
been  otherwise'  prejudicial  to  the  appellee. 
In  fliat  It  was  an  Invasion  of  the  province 
of  the  jury.  The  ruling  that  the  appellant 
should  be  permitted  to  admit  that  the  appel- 
lee was  entitled  to  a  credit  of  $2,000,  and 
the  Instruction  to  that  effect,  were  likely  to 
be  regarded  by  the  Jury  as  an  assumption 
on  the  part  of  the  court  that  the  appelant 
was  entitled,  under  the  evidence,  to  recover 
a  larger  amount  than  $2,000. 

It  was  error  to  permit  the  appellant  to  tes- 
tify to  conYeraations  which,  as  he  alleged, 
occurred  between  himself  and  appellee,  prior 
to  the  execution  of  the  contract,  as  to  the 
value  of  the  practice  of  appellee.  The  guar- 
anty Incorporated  In  the  written  contract 
measured  the  liability  of  tbe  appellee  with 
respect  of  the  value  of  such  medical  prac- 
tice, and  all  prior  statements  were  merged, 
as  It  were,  In  the  writing. 

It  was  not  essential  to  the  right  of  ap- 
peDant  to  maintain  tbe  action  that  he  should 
affirmatively  show  be  held  a  license  from 
tbe  state  hoard  of  health  authorlstng  hfm 
to  practice  medicine  and  surgery  in  this 
state.  The  relation  of  physician  and  patient 
did  not  exist  between  the  parties,  and  the 
action  was  not  for  the  recovery  of  the  fees 
or  charges  of  a  physician.  The  appellant 
testified  that  he  was  a  graduate  of  tbe  St. 
Louis  Medical  College,  and  had  been  en- 
gaj^ed  in  the  practice  at  medicine  and  sur- 
gery for  a  period  of  about  10  years.  Wltb- 
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ont  dedcUng  thftt  any  proof  at  an  on  tbe 
question  was  required,  the  proof  prodixed 
was  prima  facie  anffldent,  and  was  not  con- 
troverted. Railway  Co.  v.  Cotton,  140  m. 
486.  29  N.  B.  899. 

The  agreement  made  it  Incnmbent  upon 
ttae  appellant  to  use  hia  best  eCTorta  to  pro> 
mote  ttae  Interests  of  tbe  partnership,  and 
the  nndertaklng  of  Dr.  Newman  to  guaranty 
that  the  earnings  and  receipts  of  the  firm 
would  reach  the  stipulated  amount  was 
based  in  part  on  compliance  on  the  part 
of  appellant  with  this  agreement  Bridence 
tending  to  show  that  appellant  did  not  use 
his  best  efforts  to  promote  the  Interests  of 
the  partnership,  or  that  he  engaged  In  the 
transaction  of  other  bnsiness,  whereby  the 
earnings  and  receipts  of  ttae  firm  were  In- 
juriously affected,  was  competent  to  be  con- 
sidered; but  It  was  not  error  to  refuse  to 
permit  the  appellee  to  prove  that  the  name 
of  the  appellant  appeared  In  the  dty  direc- 
tory of  1895  as  secretary  and  treasurer  of  a 
corporation.  The  appellant  was  not  bowd 
by  the  statements  contained  in  the  city  di- 
rectory. 

The  complaints  preferred  by  the  respectlTe 
parties  to  the  rulings  of  the  court  In  ttae  mat- 
ter of  granting  and  refusing  Instructions  are 
disposed  of  by  wtaat  has  been  hereinbefore 
said.  The  appellate  court  correctly  decided 
that  the  Judgment  of  the  circuit  court  should 
be  rerersed,  but  erred  In  refusing  to  remand 
the  cause.  The  Judgment  of  the  appellate 
court  and  that  of  the  circuit  court  are  each 
reversed,  and  the  cause  will  be  remanded  to 
the  circuit  court  for  further  proceedlnga  In 
conformity  with  ttae  views  herein  expressed. 
Bach  party  will  pay  ttae  costs  by  him  made 
in  this  court  Reversed  and  remanded. 


nS6  Til.  93> 

SATTaUTH  T.  PBOPLB. 
(Supreme  Court  of  Illinois.    June  21,  1900.) 

BMBEZZLBMENT— SUPPICIENCT  OP  FACTS— IN- 
DICTMBNT— ALLEGATION  OP  OWNERSHIP— 
PROPSRTT  OF  HUSBAND  AND  WIFE— WIFE'S 
CONTROL  OF  JOINT  PROPERTY. 

1.  Defendant  was  the  secretary  of  a  building 
assodatioD  of  which  the  prosecutrix  was  a 
stoclEholder.  Tbe  defendant  afterwards  left 
the  company,  and  induced  the  prosecutrix  to 
transfer  her  stock  to  another  company,  whidl 
he  assisted  to  organize;  and  afterwards  be  left 
such  latter  company,  and  organized  a  similar 
company,  and  the  prosecutrix  transferred  her 
interest  to  the  latter  company  at  his  Instance, 
receiving  a  bond  payable  in  a  number  of  years, 
which  provided  for  semiannual  interest.  Tbe 
company  afterwards  failed.  Held  not  sufficient 
to  sustain  a  conviction  for  emttexdement 

2.  A  conviction  for  embezzlement  will  not  be 
sustained  when  the  indictment  charged  the 
money  converted  to  belong  to  a  wife,  and  the 
evidence  shows  that  it  was  the  joint  property 
of  her  husband  and  herself. 

3.  The  fact  that  a  wife  deals  with  money  be- 
longing to  berscif  and  husband  jointly,  as  if  it 
was  her  individual  property,  is  not  sufficient  to 

Sve  ber  such  a  title  to  the  mon^  that  it  may 
!  charged  as  bet  money  in  an  indictment  for 
Its  embezzlement. 


Brror  to  criminal  court,  Cook  comnty; 
Theodore  Brentano,  Judge. 

William  Rauguth  w«8  coBTtcted  «f  lar- 
ceny, and  from  tbe  Jndgmeiit  he  bili^ 
ror.  Reversed. 

Osslan  Oameron,  J.  R.  Bnrres,  and  M.  L. 
McKlnley,  for  plaintiff  In  error.  Chailes  S. 
Deneen,  State's  Atty.  (Ben  U.  Smith.  Asst. 
State's  Atty.»  of  counsel),  for  the  People. 

WILKIN,  3.  This  U  a  writ  of  error  to 
the  criminal  court  of  Cook  county  to  reverse 
a  Judgment  of  conviction  against  plaintiff 
in  error  for  larceny.  The  indictment  upm 
which  the  trial  waf  had  consisted  of  nine 
counts,  but  the  substance  of  the  charge  ia 
found  in  ttae  first,  which  allegea  that  Wil- 
liam Rauguth  and  other  parties  named,  on 
the  1st  day  of  June,  1896,  being  agents  in 
the  employ  of  Barbara  Hellgoth,  embesEled 
and  converted  to  their  own  use  $600  in  mon- 
ey bel(mglng  to  her,  which  came  to  the  poa- 
sessiou  of  defendants  by  virtue  of  their  em- 
ployment, whereby  they  "are  deemed  to 
have  committed  the  crime  of  larceny";  and 
so  the  Jurors  say  that  the  said  William  Ran- 
guth  and  other  defendants  (naming  them) 
"then  and  there.  In  maimer  and  form  afore- 
said, ttae  said  personal  goods,  funds,  money, 
and  property  of  the  said  Barbara  Hdlgotb, 
from  the  said  Barbara  Hellgoth  then  and 
there  being  found,  did  th^  and  there  felo- 
niously steal,  take,  and  carry  away."  Tbe 
evidence  introduced  upon  the  trial  showed 
that  ttae  defendant  for  about  three  years 
prior  to  1893  was  connected  with  the  Na- 
tional Building  &  Loan  Association  of  Chi- 
cago, as  Its  secretary,  and  that  Mrs.  Hell- 
goth was  a  stockholder  ttaerein.  In  April  ot 
that  year  defendant  resigned  tals  office  as 
secretary  of  that  association,  and,  with  oth- 
ers, organized  the  Atlas  Building  St  Loan 
Association;  he  becoming  the  secretary  of 
that  company.  In  18&1  he  withdrew  from 
the  Atlas,  and  organized  a  third  company, 
known  as  the  Northwestern  Real-Elstate 
Loan  Company,  of  which  he  also  became 
secretary.  The  evidence  tends  to  show  that 
upon  the  organization  of  the  second  com- 
pany the  defendant  Induced  the  prosecuting 
witness  to  transfer  to  the  new  c<Hupaiiy  ber 
membershlpt  her  stock  then  being  worth 
$300.  This  transfer  was  Elected  by  defmd- 
ant  purchasing  for  Mrs.  Hellgotta  from  the 
latter  company  fSOO  worth  of  stock,  paying 
in  his  own  money,  tbwef or;  abs  afterwarda. 
as  she  says,  svrrendering  to  the  new  com- 
pany her  pass  book  of  the  National  Asao- 
clation,  and  recelvliig  a  new  one  of  the  At- 
las, fflie  continued  to  be  a  member  ot  tbe 
latter  company  until  she  had  paid  In  9265 
In  additlcm;  making.  In  all,  9665  to  her  oed- 
it  in  tbe  Atlas.  Soon  after  the  organlntlon 
of  tbe  Northmstem  the  pmeecntisg  wltnea 
claims  that  at  tbe  solicitation  of  tbe  dtfwd- 
ant  she  transf^red  her  fSOS  of  stoiA  to  tbat 
company,  and  that  he  induced  ber  to  pat 
in  $86  additional,  making  a  total  of  960% 
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for  which  she  then  received  a  certificate, 
U  follows:  "No.  1.006.  Amount,  $600.00. 
Northwestern  Real-Estate  Loan  Co.,  Chi- 
cago, lUlDiolB.  Know  all  men  by  these  pres* 
eots,  that  the  Northwestern  Real-Estate 
Loan  Company  of  Chicago,  in  the  county  of 
Cook  and  state  of  Illinois,  for  value  recelTed, 
hereby  promises  to  pay  to  Barbara  Hellgotht 
or  the  legal  holder  thereof,  at  Its  office.  In 
the  city  of  Chicago,  ten  years  after  date, 
the  sum  of  $600,  lawful  money  of  the  United 
States  of  America,  with  interest  thoreon  at 
the  rate  of  BtE  per  cent,  per  annum,  payable 
semiannually,  on  the  first  day  of  January 
and  July  In  each  year,  as  shown  by,  and  up- 
on the  Burrender  of,  the  annexed  coupons, 
as  they  seTerally  become  due  and  [tayable. 
The  legal  holder  hereof  may  withdraw  the 
amount  of  this  certificate  at  any  time  after 
three  years,  by  first  giving  a  written  notice 
of  sixty  days  to  the  company  of  his  or  her 
Intention  to  do  so,  and  shall  be  entitled  to 
receive  the  amount  of  this  certificate,  and 
the  Interest  agreed  thereon,  up  to  the  date 
of  such  notice.  The  company  reserves  the 
right  to  cancel  this  certificate  at  any  time 
after  three  years,  paying  to  the  legal  holder 
hereof  the  amount  of  this  certificate,  and 
the  Inters  agreed  thereon.  No  transfer  of 
this  certificate  Is  good  unless  made  on  the 
books  of  thp  company.  In  witness  whereof, 
the  president  and  secretary  of  the  said 
Northwestern  Real-Estate  Loan  Company 
have  subscribed  their  names,  and  have  caus- 
ed the  seal  of  the  said  company  to  be  affixed, 
at  Chicago,  Illinois,  this  first  day  of  May, 
A.  D.  1894.  Leonhardt  Schaefer,  President. 
William  Rauguth,  Secretary."  Twenty  in- 
terest coupons,  each  for  $18,  were  attached 
to  this  certificate. 

It  Is  claimed  by  the  prosecution  that  de- 
fendant Individually  got  this  $600.  and 
fraudulently  converted  It  to  his  own  use, 
thereby  being  guilty  of  embe^lement.  The 
evidence,  as  It  appears  from  the  abstract, 
wholly  falls  to  show  that  defendant  Indl- 
vidually  ever  had  possession  of  the  funds  of 
Mrs.  Hellgoth;  and  while  It  does  ai^ear 
that  the  Northvrestem  Company  failed,  and 
she  lost  her  money,  we  are  unable  to  find 
any  evidence  even  tending  to  show  that  this 
defendant  appropriated  It  to  his  own  use. 
It  Is  said  that  the  procuring  of  her  to  trans* 
fer  her  membership  from  one  of  these  as- 
sociations to  tbe  other  was  a  scheme  on  the 
part  of  the  defendant  to  obtain  her  money, 
but  it  Is  not  pretended  that  there  Is  any 
direct  evidence  of  that  fact  This  mstru- 
ment  shows  upon  its  face  that  the  transac- 
tion on  the  part  of  tiie  prosecuting  witness 
was  a  loan  to  the  company.  In  her  testi- 
mony she  says:  "When  he  spoke  about 
making  it  even  money,  and  getting  $35  and 
making  up  even  money,  and  I  would  get 
iny  interest  every  six  months,  I  agreed  to 
that.  •  •  •  I  was  to  get  six  per  cent,  for 
the  use  of  this  $600.  Q.  You  understood. 
Mrs.  Hellgoth,  at  the  time  yon  got  this 
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paper,  that  yon  were  loaning  to  this  com- 
pany $800  for  three  years,  didn't  you?  A. 
Yes.  sir.  *  *  •  Q.  You  had  at  this  time 
$566  in  there,  and  then  you  put  in  $38  more. 
You  were  then  making  a  loan  of  $600?  A. 
Yes.  air.  Q.  For  how  long?  A.  I  wanted 
It  for  one  year,  but  he  said  he  could  not  do 
It;  he  would  have  to  make  It  for  three  years. 
Q.  Then  you  took  It  that  way,  then,— for 
three  years?  A.  Tea,  sir.  Q.  How  much 
Interest?  A.  Six  per  cent.  Q.  Semiannual- 
ly, or  every  six  months.  Is  tbat  right?  A. 
Yes,  sir."  If  money  Is  placed  In  tbe  hands 
of  a  person,  to  be  loaned  for  the  owmsr,  and 
the  person  so  Intrusted  with  the  money 
!  fraudulently  convorts  It  to  his  own  use,  he 
will  be  guilty  of  embesElement  "But  where 
one  places  money  In  the  bands  of  another, 
relying  upon  his  honesty  or  responsibility 
for  its  return,  with  the  atlpnlated  lutOTest. 
then  a  failure  of  the  party  to  properly  ac- 
count for  tbe  money  so  received  will  not 
subject  him  to  a  criminal  prosecution  for 
embezzlement."  Kribs  v.  People,  82  HI.  425. 
In  tbat  case  the  defendant  was  convicted  of 
the  crime  of  larceny  by  embeiiElement,  and 
I  after  laying  down  the  foregoing  proposl- 
<  tlons  it  was  said:  "While  we  do  not  propose 
j  to  express  any  opinion  upon  the  evidence, 
yet  from  the  fact  that  the  defendant  guar- 
I  antled  ten  per  cent  Interest  from  the  date 
the  money  was  received,  and  the  subsequent 
payment  of  Interest  on  the  money  to  De- 
cember 1, 1874,  In  connection  with  the  agree- 
ment to  repay  tbe  $400  on  thirty  days'  no- 
tice, may  properly  raise  a  well-founded 
doubt  in  regard  to  the  gnilt  of  the  defend- 
ant" Here  all  the  evidence  of  the  transac- 
tion shows  it  to  have  been  one  between  the 
prosecuting  witness  and  tbe  association,  and 
that  It  was  a  time  loan,  with  a  fixed  rate  of 
Interest,  and  tbat  she  collected  several  In* 
stallmeuts  of  Interest  according  to  the  terms 
of  the  contract  We  have  been  unable  to 
find  any  sufficient  evidence  In  this  record 
yjpon  which  a  cbnvlctlon  of  larceny  by  em- 
bezzlement can  be  sustained.  In  fact,  It  Is 
not  claimed  by  counsel  for  tbe  people  that 
any  such  direct  evidence  does  appear;  but 
the  contention  seems  to  be  that  the  evidence 
shows  tiiat  defendant  imposed  upon  the  ig- 
norance of  the  prosecuting  witness,  and  took 
an  undue  advantage  of  her,  and  that  it  Is 
therefore  reasonable  to  conclude  that  he  got 
her  money  and  fraudulently  appropriated  It 
to  his  own  use.  It  need  scarcely  be  said 
that  a  conviction  cannot  be  sustained  upon 
a  mere  inference  of  guilt. 

There  Is  another  insuperable  obstacle  In 
tbe  way  of  sustafnlng  tbe  verdict  In  this 
case.  The  indictment  charges  that  the  mon- 
ey embezzled  and .  stolen  belonged  to  Bar- 
bara Hellgoth.  Her  own  testimony,  with- 
out contradiction  or  explanation,  shows  tbat 
it  belonged  to  herself  and  her  husband  Joint- 
ly. It  Is  admitted,  as  a  matter  of  law,  that 
where  money  or  property  Is  alleged.  In  an 
Indictment  for  larceny,  to  belong  to  one  p«> 
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eon,  and  the  proof  sbowi  It  belongs  to  that 
person  and  another  Jointly,  the  variance  Is 
fatal.  It  IB  insisted  here  that,  notwithstand- 
ing the  testimony  of  Mrs.  Hellgoth  that  a 
part  of  the  money  belonged  to  her  bnsba,nd, 
Inasmuch  as  she  dealt  with  It,  It  was  legally 
hers^  and  It  must  be  understood  that  her 
husband  gave  her  the  money  which  had  be- 
longed to  him.  We  do  not  agree  with  that 
Terfildn  of  the  evidence.  But,  aside  from 
this  last  consideration,  we  are  forced  to  the 
conclusion  that  the  evidence  wholly  falls 
to  prove,  or  even  teQds  to  prove,  the  com- 
mission of  the  crime  charged.  Without  ref- 
erence to  the  other  errots  assigned  end  In- 
sisted upon,  the  Judgment  of  the  criminal 
court  must  be  reversed,  and  the  cause  will 
be  remanded  to  that '  court,  with  directions 
to  discharge  the  prisoner.  Reversed  and 
remanded. 

(18^  HI.  2971 

BBNDR  T.  MAOKET. 

(Supreme  Court  of  Illinois.    June  21.  1900.) 

fHTSICIANS    AND    SURGEONS  —  ACTION  FOB 
SBRVICES— PROOF  OF  NECESSITY  OF 
MAKING  VISITS— APPEALu 

1.  Rulings  on  the  admission  of  evidence  can- 
not be  considered  in  the  absence  of  a  bill  of  ex- 
ceptions. 

2.  The  refusal  of  a  motion  for  new  trial  on 
the  ground  that  the  verdict  was  contrary  to 
the  law  and  the  evidence  will  not  be  disturbed 
where  it  is  not  shown  why  the  verdict  is  con- 
trary to  law,  and  there  is  evidence  to  support 
the  verdict. 

3.  A  physician  (being  the  proper  judge  of  the 
necessary  frequency  of  his  visits  so  long  as  he 
is  io  charge  ot  a  patient),  in  an  action  for  his 
services,  is  not  required  to  prove  the  necessity 
i)f  making  the  number  of  Tialts  for  which  he 
«eeks  compensation. 

Appeal  from  appellate  conrt,  Second  dis- 
trict 

Action  by  A.  N.  Mackey  against  Matilda 
Ebner,  administratrix  of  the  estate  of  An- 
drew Ebner,  deceased.  From  a  Judgment,  de- 
fendant appealed  to  the  appellate  court,  and 
from  a  Judgment  of  affirmance  (87  III.  App. 
80^,  defendant  appeals.  Affirmed. 

This  was  a  claim  by  appellee,  a  physician, 
against  the  estate  of  Andrew  Elmer,  deceased, 
for  medical  services  rendered  Ebirer  and  his 
wife.  The  claim,  as  awom  to  and  lodged 
with  the  copnty  clerk  tar  filing,  was  for  (STOl 
Before  claim  day.  $50  was  paid  thereon.  At 
the  trial  In  the  circuit  conrt  before  a  Jury  on 
an  appeal  from  the  counly  court,  said  credit 
was  allowed,  and  a  verdict  was  rendered 
and  Judgment  was  entered  for  $320.  The 
administratrix  appealed  to  the  appellate 
court  The  apellate  court  has  affirmed  the 
Judgment,  and  granted  a  certificate  of  Im- 
portance. 

Oonnell  &  Thomascm,  for  appellant  Geo. 
A.  Cooke  and  James  M.  Brock,  fbr  appellee. 

PER  CURIAM.  In  deciding  this  case,  the 
appellate  conrt  delivered  the  following  opin- 
ion: 

"Oonvlalnt  la  made  of  the  mlings  of  the 


trial  court  in  the  admission  and  rejection  of 
testimony.  No  exception  was  preserved  to 
any  of  these  rulings,  and  their  correctness  is 
therefore  not  presented  to  us  for  deidsion. 

"On  the  motion  of  defendant  for  a  new 
trial,  it  was  assigned  as  a  ground  for  granting 
a  new  trial  that  the  verdict  was  contrary  to 
the  law  and  the  evidence.  No  reason  is 
shown  why  the  verdict  is  contrary  to  law. 
There  was  much  conflicting  evidence  as  to 
whether  all  the  services  charged  for  were 
rendered,  and  as  to  whether  the  services 
rendered  had  not  been  settled  for  by  Ebner 
in  his  lifetime.  The  jury  determined  these 
questions  for  claimant,  and  there  was  evi- 
dence to  support  the  verdict  The  books  of 
claimant  were  in  evidence,  showing  charges 
from  day  to  day  and  time  to  time  during  a 
period  of  several  years,  in  which  time,  It  Is 
conceded,  claimant  did  often  attend  upon  the 
parties  professionally,  and  especially  upon 
Mrs.  Ebner.  One  witness  for  defendant  gave 
certain  dates  in  the  sommer  of  1807  between 
which,  she  testified,  Ebner  and  vrife  were  In 
Colfax,  Iowa.  During  this  period  claimant's 
books  contained  several  charges  against  de- 
ceased, &n6  it  is  argued  tliat  the  Jury  should. 
In  any  event,  have  disallowed  those  charges. 
The  Jury  saw  this  witness,  and  heard  her  tes- 
timony. She  was  contradicted  by  the  daily 
entries  in  the  claimant's  books,  ^ere  was  a 
shorter  period,  the  same  summer,  during 
which  the  books  contained  no  cliarges  against 
deceased.  Some  doubt  was  thrown  upon 
the  correctness  of  the  dates  given  by  tbe  wit- 
ness by  tbe  testimony  of  another  witness 
for  defendant  who  at  two  different  times 
lived  in  the  Ebner  family,  but  did  not  live 
there  during  the  summer  of  1897,  and  yet  re- 
membered the  fact  of  Mr.  and  Mrs.  Elmer 
going  to  Oolfax.  The  Jury  evidently  con- 
cluded the  witness  was  mistaken  either  as  to 
the  date  or  length  of  tbe  stay  at  Oolfax.  We 
are  imable  to  say  they  were  wrong,  or  that 
another  Jury  would  reach  a  different  conclu- 
sion upon  the  same  evidence. 

"The  court  gave  the  following  instruction 
for  claimant;  *The  jury  are  instructed,  as  a 
matter  of  law,  that  the  pliysician  attending 
a  patient  is  tbe  proper  and  sole  Judge  of  the 
necessary  frequem^  of  tbe  visite  to  his  pa- 
tient so  long  as  the  patlokt  Is  in  bis  charge; 
and  in  an  action  for  his  services  the  physi- 
cian is  not  required,  under  the  law,  to  prove 
the  necessity  of  his  making  flie  number  of 
vislte  tliat  he  makes,  and  tw  vriilch  he  Is 
seeking  compensatlan.*  Upon  this  subject 
Wood  on  Master  and  Servant  (section  177) 
says:  *A  physician  Is  to  be  deemed  the 
proper  Judge  of  the  necessity  of  fi»qnent 
visits  to  his  patient,  and  the  court  will  pre- 
sume that  all  tbe  professional  visits  made 
by  .htan  were  necessary.  Hence,  In  an  actlcm 
for  his  services,  he  Is  not  called  upon  to 
prove  the  necessity  ot  making  the  numba  of 
visits  he  did.  The  physician  being  responsi- 
ble for  the  want  of  care  and  fidthtul  atten- 
tion to  his  patlente,  a  contrary  rule  would 
work  great  hardship  to  him,  and  subject  him 
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to  undue  perils.'  To  the  same  effect  is  Todd 
T.  Myres;  40  Cal.  357.  Railroad  Co.  t.  George, 
19  111.  510,  does  not  as  supposed!,  announce  a 
contrary  doctrine.  There  a  person  Injured 
in  a  railroad  collision  brought  suit  for  dam- 
ages, and  sought  to  recover,  among  other 
things,  his  medical  attendance.  Of  course, 
he  could  not  recover  against  the  railroad  com- 
pany for  all  medical  attendance  he  had 
chosen  to  have,  but  only  for  such  as  was 
necessary  in  curing  ills  injuries.  But  where 
a  physician  Is  called  by  a  party  to  treat  him 
or  his  wife,  and  he  takes  charge  of  the  case 
and  attends  from  day  to  day,  evidently  In 
Tlew  of  his  responsibility  for  skillful  and 
proper  treatment,  he  must,  In  the  flrst  in- 
stance, determine  how  often  he  ought  to  visit 
the  patient;  and  so  long  as  the  party  em- 
ploying him  accepts  his  services,  and  does 
not  discharge  blm  or  require  him  to  come  less 
frequently,  or  fix  the  times  when  he  wishes 
him  to  attend,  he  cannot  afterwards  be  heard 
to  say  the  physician  came  oftener  than  was 
necessary.  There  was  no  proof  that  claim- 
ant came  when  he  was  forbidden  to  come, 
or  that  he  was  discharged  and  continued  to 
attend  thereafter.  Deceased  and  his  wife 
called  claimant  and  accepted  his  services 
without  question.  Under  the  circumstances 
of  this  case,  the  Instruction  was  proper.  Some 
expressions  In  other  Instructions  given  for 
the  claimant  may  have  been  slightly  inac- 
curate, but  they  were  substantially  correct. 
The  jury  were  fully  instructed  for  defend- 
ant. The  Instructions  asked  by  defendant 
and  refused,  so  far  as  not  embraced  In  given 
Instructions,  were  either  erroneous,  or  so  In- 
volved or  confusing  as  to  warrant  their  re- 
fusal. We  find  In  the  record  no  reversible 
error.   The  judgment  is  therefore  affirmed." 

We  concur  In  the  foregoing  views,  and  In 
the  conclusion  above  announced.  According- 
ly the  judgment  of  the  appellate  court  Is  af- 
firmed. Judgment  affirmed. 


(186  111.  98) 

SOOTT  T,  BASSETT  et  al. 

(Supreme  Court  of  Illinois.    June  21.  1000.) 

SECONDARY  EVIDENCE—DEPOSITIONS— EJECT- 
MEN  T— I NSTR  UCTI  ON  S. 

1.  An  affi^yit,  by  one  seeking  to  secure  the 
admission  of  copies  of  deeds,  that  the  oripisals 
are  not  in  bis  possession  or  control,  and  that 
he  has  "made  faqiiiry"  of  the  grantees  in  the 
deeds  "and  has  not  received  any  of  them,"  and 
that  the  deeds  have  not  been  destroyed  for 
the  purpose  of  introducing  copies,  is  insufficient 
as  a  foundation  for  the  introduction  of  copies, 
since  it  does  not  state  why  he  did  not  receive 
the  deeds  from  the  grantees,  or  that  it  was  not 
within  his  power,  by  the  process  of  subpoenas, 
to  cause  the  grantees  to  prodnce  the  deeds. 

2.  Under  Rev.  St.  c.  51,  S  SO,  providing  that 
a  deposition  taken  before  a  notary  out  of  the 
state  shall  be  accompanied  by  a  certificate  of 
the  official  character  of  the  notary,  it  is  snffi- 
oent  if  such  character  be  Mtablished  at  any 
time  before  the  deposition  is  read  in  evidence. 

3.  In  ejectment,  defendants  requested  an  in- 
struction that  to  establish  piointilTs  claim, 
founded  on  color  of  title  and  payment  of  taxes 
for  seven  years,  it  mnst  appear  that  throughout 


the  entire  period  from  the  first  to  the  last  of 
such  payments  the  land  waa  vacant  and  unoc- 
cupied, "and  if,  during  any  portion  of  anch 
period,  •  •  •  any  persons  whatsoever  were 
In  poi^ession  of  said  real  estate  for  any  pe- 
riod of  time  whatever,  your  finding  should  be 
for  defendant."  HM,  that  it  waa  not  error  to 
mocHfy  the  instniction  by  striking  oat  the  por- 
tion quoted. 

Appeal  from  circuit  obrnt.  Mercer  county; 
F.  D.  Ramsay,  Judge. 

Ejectment  by  Isaac  N.  Bassett  and  others 
against  Robert  Scott.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

Cooke  &  Main  and  Guy  C.  Scott,  foi  appel- 
lant Bassett  &  Bassett,  pro  le. 

BOGGS,  0.  3.  This  Is  an  appeal  from  a 
judgment  entered  In  favor  of  appellees  against 
appellant  In  an  action  in  ejectment  The 
case  was  before  us  at  a  former  term  (Scott  v. 
Bauett,  174  m.  300,  61  N.  E.  577),  and  we 
then  reversed  the  judgment,  In  favor  of  these 
appellees,  there  appealed  from,  for  the  reason 
that  appellees  bad  been  permitted  to  Introduce 
certified  copies  of  the  records  of  certain  deeds, 
without  having  flrst  accounted  for  the  absence 
of  the  original  deeds,  as  required  by  the  stat- 
ute providing  for  the  introduction  of  such  cer- 
tified copies.  It  is  urged— and,  as  we  think, 
correctly— that  the  record  in  the  present  case 
discloses  that  like  error  again  intervened  In 
the  trial  which  resulted  in  the  judgment  here 
appealed  from.  The  court  ruled  that  an  af- 
fidavit filed  by  the  appellee  Isaac  N.  Bassett 
and  an  affidavit  filed  by  the  appellee  Thomas 
W.  Bassett  were  sufficient  to  lay  the  founda- 
tion for  the  Introduction  of  certified  copies  of 
10  certain  deeds  tn  the  chain  of  appelleee' 
title,  and  permitted  Buch  copies  to  be  Intro- 
duced in  evidence.  In  the  former  decision  of 
this  case  (Scott  v.  Bassett,  174  ni.  890,  51  N. 
El  977),  we  reviewed  the  decisions  of  this 
court  relating  to  the  requirements  of  the  atat- 
ate  as  to  the  proof  necessary  to  be  made  In 
order  to  dispense  with  the  production  of  orig- 
inal deedsi  We  need  not  repeat  what  was 
there  said.  It  was  not  stated  In  either  of  the 
affidavits  in  the  present  record  that  any  of 
tbe  deeds  were  lost,  or.  In  terms,  that  It  was 
not  in  the  power  of  the  appellees  to  reduce 
them. 

It  la  Insisted  that  the  affidavits  state  facta 
from  which  the  conclusion  would  arise  that  it 
was  not  within  the  power  of  the,  appelleea  to 
produce  any  of  aucb  deeds.  The-  affidavit  of 
Isaac  N.  Bassett  Is  relied  upon  as  disclosing 
the  necessary  facts.  The  statements  of  this  af- 
fiant bearing  on  the  point  are:  "Affiant  states 
that  he  does  not  have  In  his  possesslw,  cns-- 
tody,  or  control  any  of  the  following  deeds: 
[Here  follow  descriptions  of  the  deeds^  giving 
names  of  grantors  and  grantees.]  Affiant 
states  that  he  never  bad  In  his  possession, 
custody,  or  control  any  of  tbe  said  deeds,  ex- 
cept the  said  deed  to  Randolph  Eeig,  which 
affiant  delivered  to  aald  Randolph  Keig  & 
short  time  after  It  waa  executed  by  the  master 
in  chancery.  Affiant  states  that  Randolph 
Keig  died  some  fifteen  or  twenty  years  ago. 
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and  affiant  does  not  "know  where  said  de«d 
now  is;  *  *  *  that  he  has  made  Inquiry 
of  F.  C.  Grable,  Thomas  H.  Bras,  Joe  S. 
Bell.  Omer  H.  Bell.  James  T.  Bell,  BUa  R. 
Bell,  and  M.  G.  Reynolds  [grantees  In  said 
deeds  Id  question]  for  all  deeds  and  tax  re- 
ceipts on  said  land,  and  be  has  not  received 
any  of  the  deeds  aboye  specified.  Affiant  fur- 
ther states  that  the  original  deeds  and  tax  re- 
ceipts above  specIQed  have  not  any  of  tbem, 
to  the  best  of  affiant's  knowledge  and  belief, 
been  destroyed  or  In  any  manner  disposed  of 
for  the  purpose  of  Introducing  copies  or  other 
evidence  thereof  la  place  of  the  original  of 
said  deeds  and  tax  receipts."  All  that  is  made 
to  appear  by  this  affidavit  Is  that  the  deeds 
are  not  and  have  not  been  In  the  possession, 
custody,  or  control  of  tbe  appellees,  and  that 
the  appellee  Isaac  N.  Bassett  "made  Inquiry" 
of  -the  grantees  In  tbe  deeds,  and  "has  not  re- 
ceived any  of  them,"  and  that  such  deeds 
have  not  been  destroyed  or  in  any  manner 
disposed  of  for  the  purpose  of  Introducing 
copies.  It  appeared  from  this  affidavit  that 
said  grantees,  except  Ketg,  were  living  and 
known  to  the  affiant  Isaac  N.  Bassett;  that 
the  appellee  Isaac  N.  Bassett  made  Inquiry 
of  such  grantees  (presumably  about  tbe  deeds; 
though  It  Is  not  so  stated),  but  had  not  re- 
ceived any  of  the  deeds.  Whether  such  gran- 
tees did  not  have  the  deeds,  or  whether  they 
had  them,  and  declined  to  deliver  them  to  the 
appellee  Isaac  X.  Bassett,  or  whether  the  said 
appellee  sought  to  have  them,  or  any  of  them, 
delivered  to  bim  or  brought  Into  the  court.  Is 
not  disclosed.  The  affiant  states  that  he  does 
not  know  where  the  deed  to  Kelg  "now  Is," 
but  tbe  affidavit  Is  silent  as  to  the  knowledge 
of  the  affiant  as  to  the  whereabouts  of  any 
of  the  other  deeds.  The  statement  is  inserted 
In  the  affidavit  of  the  affiant  Thomas  W.  Bas- 
sett that  he  does  not  know  wbere  any  of  the 
deeds  are,  and  is  omitted  from  the  affidavit 
made  by  the  appellee  Isaac  N.  Bassett;  said 
Isaac  being  the  only  party,  so  far  as  It  ap- 
pears from  tbe  affidavits,  who  bad  sought  1d- 
formatlon,  and  had  opportunity  to  know,  as 
to  the  whereabontB  of  aucb  deed.  The  affida- 
vit of  tbe  appdlee  Tbomas  W.  Bassett  Is,  In 
substance,  that  none  of  tbe  deeds  are  In  his 
ciwtody.  possession,  or  control,  and  that  he 
does  not  know  wbere  any  of  tbem  are;  that, 
to  his  knowledge  and  belief,  they  have  not 
been  destroyed  or  disposed  of  tor  the  purpose 
at  Introducing  secondary  proof  of  their  con* 
tents.  It  Is  not  Inconsistent  with  these  affi- 
davits that  the  orl^nalfl  of  these  deeds  (ex- 
cept the  one  to  Eelg)  are  In  tbe  bands  of  the 
respective  grantees;  Qiat  tbe  affiant  Isaac  N. 
Bassett  knew  such  to  be  tbe  tact;  and  that  it 
was  within  the  power  of  tbe  appellees,  by 
the  process  ot  subpoenas,  to  have  caused  the 
grantees  to  produce  tbe  deeds  In  court  In  de- 
ciding this  case  when  before  us  on  the  former 
occasion,  we  said  (page  396, 174  111.,  and  page 
679,  61  N.  E.):  "A  deed  might  not  be  in  the 
fnanaal  paBsessIon  ot  the  jdaJntlff,  and  yet 
might  be  wbere  the  plalntltr  could  control 
Its  poBseasioa  and  Its  production.  Tlie  atat- 


ute  is  that  the  preliminary  proof  must  show 
that  the  original  was  lost,  or  not  in  tbe  power 
of  tbe  party  wishing  to  use  It."  etc.  To  bold 
the  facts  shown  by  these  affidavits  sufficient 
to  authorize  tbe  Introduction  ot  secondary  evi- 
dence of  the  contents  of  the  deeds  In  questlM^ 
would  be  to  encourage  evasions  of  tbe  salu- 
tary requirements  of  the  statute.  The  dan- 
gers to  be  apprehended  from  a  relaxed  or 
loose  ruling  on  the  point  are  well  stated  In 
Dickinson  v.  Breeden,  25  III.  18G. 

Other  questions  discussed  In  the  briefs 
of  counsel  will  arise  on  a  future  hearing  of 
the  cause,  and  for  that  reason  ahonid  be 
decided. 

Though  the  proviso  to  section  30  of  chap- 
ter 61  of  the  Revised  Statutes,  entitled  "Evi- 
dence and  Depositions,"  provides  that  any 
deposition  taken  before  a  notary  public  oat 
of  tbe  state  shall  be  "accompanied"  by  a 
certificate  of  the  official  character  ot  tbe 
notary,  yet.  If  such  certificate  does  not  ac- 
company the  deposition,  It  may  be  produced 
In  court  at  tbe  hearing,  and  the  official  char- 
acter of  the  notary  thus  and  then  estab- 
lished. Tbe  true  construction  ot  the  statute 
only  requires  that  the  official  character  ot 
the  officer  taking  a  deposition  shall  be  es- 
tablished before  the  deposition  Is  permitted 
to  be  read  in  evidence. 

Appellant  complains  of  the  action  ot  the 
court  In  modifying  iustructlon  No.  10.  The 
Instruction,  as  asked,  read  as  follows: 
"That  so  tar  as  the  claim  of  plalntlfEs,  found- 
ed upon  color  of  title  and  payment  of  taxes 
for  seven  consecutive  years,  while  the  land 
was  vacant  and  unoccupied,  and  possession 
thereafter  taken.  Is  concerned,  to  establish 
title  on  that  basis  It  must  appear,  from  a 
preponderance  of  the  evidence,  that  through- 
out the  entire  period,  from  the  first  to  the 
last  of  such  payments  ot  taxes,  the  land 
was  vacant  and  unoccupied;  and  if  during 
any  portion  of  that  period  either  the  plain- 
tiffs, or  any  of  those  through  whom  they 
claim,  or  any  other  person  or  persons  tchat- 
soever,  were  in  possession  of  said  real  estate 
far  any  period  of  Hme  whatever,  then  your 
finding  should  be  for  the  d^endant,  so  fiir 
as  that  claim  of  the  plaintiffs  ia  eoneerned.'* 
The  court  detached  that  portion  of  the  in- 
Btmctlon  which  appears  in  Italics,  and  gave 
tbe  remainder  as  aalied.  One  grtfnnd  of  a 
right  of  recovery  r&l^  upon  by  apiteOeei 
was  payment  of  taxes  uptm  the  premlaes  ia 
question  for  aeven  successive  years  under 
a  dalm.  and  color  of  title,  and  that  the  land 
was  vacant  and  unoccupied  during  that  pe- 
riod. Tbere  was  proof  tending  to  show  tern* 
porary  entries  on  the  land  by  others  during 
that  period,  and,  appellant  contends,  also 
acts  of  possession  by  ottwrs.  In  Walker 
T.  Converse,  148  IlL  622,  36  N.  E.  202,  we 
said  (page  630,  148  lU.,  and  page  20i  36 
N.  E.):  "Entries  upon  land  which  are  mere- 
ly temporary,  and  made  without  claim  <tf 
right,  or  with  the  intention  ct  (scluding 
others  therefrom,  such  as  camping  Umeoo, 
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OT  iMTins  a  chattel  thereon,  or  ocenrtonally 
Iniildfiig  a  haystack  thereon,  do  not  constl- 
tote  actual  possesdon,  so  as  to  chai^  the 
character  of  vacant  land  to  that  of  land 
actually  pOBaeaeed  or  occupied."  That  por- 
tion of  the  Instruction  excluded  by  the  court 
was  well  calculated  to  ndslead  the  Jury  to 
understand  that  any  entry  made  upon  the 
lands,  or  any  act  of  possession  thereof,  how- 
ever temporw7  in  point  of  time,  and  wheth- 
er with  any  claim  of  right  to  possession  or 
with  Intent  to  exclude  others,  would  de- 
stroy the  character  of  the  land  as  vacant 
and  unoccupied  lands.  The  instruction  as 
Civen,  as  well  aa  other  instmctlonB  wliich 
were  given,  correctly  advised  the  Jury  as  to 
the  true  rule  by  which  they  were  to  be  guid- 
ed. 

The  court  refused  to  give  iuetractlon  No. 
8  asked  by  appellant  The  appellees  predi- 
cated right  of  recovery,  also,  on  alleged  ac- 
tual poBsesalon  of  the  land  under  claim  and 
color  of  title  made  in  good  faith,  and  pay- 
ment  of  taxes  thereon  for  another  period  of 
seven  years.  This  Instruction,  If  given, 
would  have  misled  the  Jury  as  to  the  effect, 
under  the  doctrine  of  the  case  of  Walker 
v.  GonverBe,  supra,  of  mere  trespasses  or 
temporary  entries  on  the  land,  or  Isolated 
acts  of  possession  thereof,  during  the  period 
in  which  the  appellees  claimed  to  have  been 
In  actual  possession  thereof.  For  the  rea- 
son indicated,  the  Judgment  must  be,  and 
la,  reversed,  find  the  cause  remanded.  Re- 
versed and  remanded. 


OM  in.  IS) 

In  re  McCULLOUOH,  Auditor. 
(Snpreme  Court  of  IHinoiB.    June  21,  1900.) 

TAXATION— SCHOOLS— EXEMPTIONS— TTFLB  TO 
PROPERTY. 
Under  Rev.  St.  c.  120,  {  2,  exempting  from 
taxation  all  property  of  inBtitotioiw  of  learnrng, 
real  property  adjoining  a  school,  need  as  a 
playgronnd,  and  forming  a  constitaent  part  of 
the  school,  bat  the  legal  title  to  which  Is  in  one 
for  the  use  of  the  congregation  of  the  parish, 
is  not  exempt,  it  being  essential  tiiat  the  title 
to  property  exempted  should  be  In  the  school, 
or  in  gome  one  holding  it  in  trust  for  the 
school. 

Petition  by  J.  L.  Spanldlng  seeking  to  have 
certain  property  declared  exempt  from  taxa- 
tion. There  was  an  order  declaring  the  prop- 
erty exempt,  and  J.  S.  McGulIough,  auditor, 
certifies  objections.  Order  reversed. 

Duncan  ft  Doyle^  for  petitioner.  B.  G. 
Akin,  Atty.  tien.  (G.  A.  HUl  and  a  D.  Mon- 
roe, of  counsel),  fw  defendant. 

PES  OUBIAM.  Theboardof  review  <a  La- 
salie  county,  on  a  petition  filed  by  Thomas  J. 
Keating,  as  agent  for  John  U  Spaulding, 
OatboUc  bishop  of  Peoria,  held  lots  Nos.  6, 
8,  and  the  N.  %  of  9,  block  35,  State's  addl- 
titm  to  the  of  Ottawa,  to  be  exempt  from 
taxation.  The  conclusion  of  the  board  was 
based  i^n  the  following  finding  of  facts: 
**Tbat  the  real  estate  described  In  the  com- 


pliant hereinabove  mentioned  Is  a  part  of  the 

property  of  the  Instltutlcn  of  learning  known 
as  *St.  Columba's  School  for  Boys  In  the  City 
of  Ottawa';  that  the  legal  title  to  the  real 
estate  mentioned  Is  In  John  L.  Spanldlng. 
Catholic  bishop  of  Peoria;  that  the  schooi 
mentioned  Is  ccmdncted  by  uld  John  L. 
Spaulding,  bishop  d  Feorla,  as  an  Institution 
of  learning;  that  the  same  is  not  leased  by 
such  institution,  or  otherwise  used  with  a 
view  of  profit;  that  It  Is  Immediate^  adjoin- 
ing the  school-house  building,  and  Is  used  by 
the  scholars  attending  said  school  as  a  play- 
ing ground,  and  is  necessary  to  said  Institu- 
tion of  learning  as  a  constituent'  part  there- 
of; that  the  school  conducted  on  said  prem- 
ises Is  an  absolutely  free  school,  the  scholars 
attending  same  regardless  of  race,  color,  or 
religion;  that  the  school  Is  conducted  by  said 
bishop  of  Peoria  throngh  his  agent  in  the  dtj 
of  Ottawa,  viz.  Thomas  S.  Keating,  rector  of 
St  Columba's  parish,  in  the  dty  of  Ottawa; 
that  It  Is  supported  by  voluntary  contrlbutlMis 
from  the  citizens  of  Ottawa;  that  It  has  been 
a  free  InstltutliHi  of  learning  more  than  seven 
years  hut  past,  and  that  it  Is  Intended  to 
maintain  the  same  as  each  an  Institution  for 
all  time  In  the  future."  The  petition  alleged 
the  title  to  the  property  to  be  In  John  L. 
Spaulding,  Catholic  bishop  of  Pe<»rla,  for  the 
use  of  the  congregation  of  St  Columba's 
parish.  The  auditor  of  public  accounts,  be- 
ing of  the  opinion  the  property  was  not  ex- 
empt from  taxation,  certified  his  objections  to 
this  court  The  question  presented  Is  wheth- 
er the  facts  found  by  the  board  of  review  con- 
stitute grounds  of  exemption  from  taxation, 
under  the  provlrfon  of  the  first  clause  of  sec- 
tion 2  of  chapter  1^,  Rev.  St,  entitled  "Reve- 
nue," which  provides,  vis.:  "All  public  school 
houses,  all  property  of  Institutions  of  learn- 
ing, lududhig  the  real  estate  on  which  the  in- 
stitutions are  located,  not  leased  by  such  In- 
stitutions or  otherwise  used  with  a  view  to 
pn^t,"  shall  not  be  liable  to  assessment  for 
taxation.  The  facts  stated  are  not  sufficient 
to  bring  the  property  within  the  description  of 
a  "public  school  house."  Montgomery  v.  Wy- 
man,  130  III.  17,  22  N.  E.  845;  In  re  McCul- 
lougb  (111.  Sup.;  I>ec.  term,  1899;  Cartwright, 
C.  J.)  56  N.E.685.  Nordoeslt  appear  the  said 
real  estate  Is  the  property  of  an  Institution  of 
learning.  The  legal  title  Is  In  John  li.  Spauld- 
ing, as  Catholic  bishop  of  Peoria,  according  to 
the  finding  of  the  board  of  review.  It  the 
statemenis  of  the  petition  as  to  the  state  of 
the  title  be  accepted,  the  title  rests  In  the  said 
Spaulding  as  Catholic  bishop  of  Peoria,  for 
the  use,  not  of  the  said  St  Columba's  School, 
but  of  the  congregation  of  St.  Columba's  par- 
lab  of  said  church.  It  Is  raeentlal  to  the  ex- 
emption of  ^oparty,  as  being  the  property  ot 
an  institution  of  teaming,  that  the  title  to  tlie 
pnqjterty  shall  be  in  the  institution  of  learning, 
or  In  some  society  or  congr^tlon  holding 
and  authorized  by  law  to  bold  the  titie  for  the 
Institution  of  learning,  or  In  some  person  or 
corporation  In  trust  for  the  said  institution  of 
learning.   Montgomery  v.  Wyman,  supra;  lu 
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re  MeGnllonKh,  snpim.  The  board  of  review 
was  in  error  In  ralii^  the  property  was  not 
liable  to  assesBment  for  taxation.  The  or- 
der of  the  Bald  board  la  therefore  reversed. 
Order  reversed. 


(ue  HI.  is») 

PEOPLE  ex  reL  RAYMOND  v.  CHIGA.QO  ft 
N.  W.  RT.  00. 

(Supreme  Court  of  Illinois.    Jane  21,  1000.) 

80H00I/S  AND  SCHOOL  DISTRICTS— BUILDING 
8CH00L  HOUSBS-SUSmSSION  TO  POPUIJUt 
VOTES— LKVY  OF  TAX— AUTHORITT  OF  BOARD. 
In  accordance  with  Hnrd's  Rer.  St.  1889, 
c.  12E,  art.  5.  «  81,  and  Id.  art  6,  f  10.  cl.  5, 
the  board  of  education  of  a  school  district  sub- 
mitted to  a  vote  the  question  of  building  a  new 
school  house,  and  the  issuance  of  a  certain 
amount  of  bonds  which  did  not  exceed  the 
limit  of  article  9,  S  1,  of  the  same  chapter,  re- 
stricting the  power  of  the  district  to  borrow, 
and  the  vote  in  favor  thereof  did  not  ex- 
press a  limit  of  expenditures  for  the  building. 
Beld,  that  the  board  did  not  exceed  its  au- 
thority in  levying  a  tax  for  the  same  purpose 
in  addition  to  an  amount  on  hand  available  for 
that  purpose,  and  the  proceeds  received  from  a 
■ale  of  the  bonds;  the  levy  being  within  the 
percentage  limit  of  article  8,  S  1,  restricting 
the  annual  levy  which  the  board  might  make 
for  building  purposes  to  a  certain  per  cent,  on 
the  assessed  valuation  of  the  taxable  property 
of  the  diatrict 

Appeal  from  Ckmk  county  court;  O.  H. 
Gllmore,  Judge. 

Application  by  the  people,  on  the  relation 
of  S.  B.  Raymond,  for  judgment  against  the 
Cblcago  &  Northwestern  Railway  Company 
for  the  amount  of  a  levy  against  Its  property 
for  school  purposes.  From  a  ruling  of  the 
county  court  sustaining  objections  to  such 
judgment,  relator  appeals.  Reversed. 

Otto  Raymond  Barnett  for  appellant  E. 
E.  OBborn  (A.  W.  Pulver  anH  Lloyd  W.  Bow- 
ers, of  counsel),  for  appellee. 

BOGGS,  C.  J.  Glencoe  school  district.  In 
the  county  of  Cook,  owned  block  25  in  the 
village  of  Glencoe,  which  bad  been  selected 
as  the  location  of  the  site  for  a  new  school- 
house  building  by  the  voters  of  the  said  dis- 
trict at  an  election  duly  and  legally  called 
for  the  purpose  of  submitting  that  question 
to  the  electors  of  that  district.  In  pursuance 
to  the  prayer  of  the  petition  required  In 
such  cases  by  the  provisions  of  the  fifth  sub- 
dlvision  of  section  10,  art.  6,  c.  122.  entitled 
"Schools"  (Hurd'8  Rev.  St  1889.  p.  1239).  the 
board  of  education  of  said  district  submitted 
to  the  voters  of  the  district,  at  an  election 
called  to  be  held  on  the  5th  day  of  Febru- 
ary, 180S,  the  proposition  to  build  a  new 
school  house  on  said  block  26,  at  which  elec- 
tion a  majority  of  the  electors  voted  for  the 
proposition  to  build  said  school  house  on 
said  block.  The  call  for  the  election  also 
submitted  to  the  voters  the  proposition  that 
bonds  of  the  district  in  the  sum  of  914,500 
should  be  Issued.  The  call  specified  that 
$5,000  in  amount  of  these  bonds  were  for  the 


purpose  of  refunding  antecedent  existing  tn^ 

debtedueas,  but  did  not  specify  the  purposA 
for  whlcli  the  temaindw  ct  lald  bonds. 
$9,500,  were  to  be  Issued.  The  proposltiwi 
to  Issue  the  bonds  as  submitted  was  also 
carried  at  said  election.  For  some  reason 
not  clearly  disclosed,  the  proposition  to  la- 
sue  the  bonds  of  the  district  as  specified  In 
the  proposition  for  the  first  election  was  re- 
submitted to  the  electors  of  the  district  at 
an  election  held  on  the  2d  day  of  AprU,  1898. 
which  election  resulted  in  favor  of  the  prop- 
osition authorizing  the  Issue  of  the  said 
amount  of  fl4,500  In  bonds,  of  which 
amount  $5,000  of  said  bonds  in  value  were 
denominated  refunding  bonds,  but  the  ob- 
ject or  purpose  to  which  the  other  bonds  in 
the  value  of  $9,fi00  were  to  be  devoted  was 
not  in  any  manner  Indicated  in  the  proposi- 
tion upon  which  the  electors  were  called  to 
vote.  There  was  nofbing,  therefore.  In  the 
language  of  either  of  ttie  propoaltlous  upon 
which  the  electors  were  called  to  rote,  to 
authorize  the  assumption  upon  which  the 
appellee  In  the  greater  degree  rests  its  argu- 
ment,—that  the  electors  voted  in  flavor  of 
building  a  school  bouse  and  of  issuing  bonds 
with  the  understanding  that  the  cost  of  the 
proposed  school  house  should  not  exceed  the 
sum  of  $9,600;  that  being  the  sum  or 
amount  of  the  bonds  authorised  to  be  Issued, 
in  addition  to  the  bonds  to  be  Issued  for  the 
purpose  of  refunding  the  then  existing  debt 
of  the  district.  Acting  tn  virtue  of  the  re- 
sult of  the  said  election  and  of  the  authority 
conferred  upon  them  by  the  statute,  the 
board  of  education  of  said  district  contract- 
ed to  have  erected,  and  caused  to  be  erected, 
a  new  school  bouse  on  said  block  25,  at  a 
cost  of  about  $21,700.  The  board  of  educa- 
tion sold  the  bonds  In  the  sum  of  $0,500  for 
$9,700  net,  which  sum,  together  with  the 
sum  of  $3,000  then  In  their  treasury,  they 
devoted  to  the  purpose  of  building  the  said 
school  house,  and  authorized  and  directed 
the  levy  of  a  tax  upon  all  taxable  property 
of  the  district  to  raise  the  sum  of  $8,000  for 
"building  purposes."  Such  levy  did  not  ex- 
ceed 3  per  cent  of  the  assessed  , value  of  the 
taxable  property.  In  the  district,  which  was 
the  rate  per  cent  then  limited  by  the  stat- 
ute for  that  purpose.  This  levy  at  the  req- 
uisite rate  per  cent,  was  duly  extended 
against  the  property  of  the  appellee  com- 
pany situated  in  the  district  The  appellee 
company  interposed  objections  to  the  appli- 
cation of  the  relator  collector  for  a  jnd^ent 
against  Its  property  for  the  amount  of  such 
levy.  The  county  court  sustained  the  objec- 
tions, and  the  correctness  of  tliat  ruling  la 
presented  by  this  appeal. 

The  voters  of  the  school  district  at  the 
election  whereby  they  determined  to  build 
the  school  house,  did  not  express  by  their 
vote  a  limit  of  expenditures  for  that  purpoBCt 
nor  was  any  such  expression  of  the  will  of 
the  voters  involved  In  the  election  afterwards 
held,  authorizing  the  issue  of  the  bonds  of 
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the  district.  The  lev/  mnat  therefore  be  up- 
held, unless  the  board  of  edncatlon  were 
otherwise  lacking  In  authority  to  direct  fluch 
levy  to  be  made.  The  Tote  of  Uie  electors 
empowered  the  board  of  edncatlon  to  erect  a 
new  adiool  house.  Huxd's  BeT.  St.  1888.  c 
122,  art.  S.  S  81,  and  article  6,  |  10,  d.  6. 
Said  section  31  does  not  require  that  the  cost 
of  the  cmiteniplated  school  bouse  shall  be 
submitted  to  the  electws.  but  only  the  ques- 
tion whether  a  new  school  house  shall  be 
erected.  Under  the  autiiorl^  of  the  election 
here  under  consIderatl<m  the  character  of 
the  buDdtaig  must  answer  the  demands  of  the 
district,  aDd  also  the  amount  to  be  devoted 
to  that  purpose  Is  committed  to  the  Judgment 
and  discretion  of  the  board  of  education,  sub- 
ject only  to  the  limitation  found  in  the  stat- 
ute as  to  the  power  of  the  board  to  obtain 
the  means  wberewltb  to  construct  the  bnlld- 
ing.  Section  1  of  article  8  of  said  chapter 
122  restricts  the  annual  levy  which  the  board 
may  make  for  building  purposes  to  a  levy 
of  S  per  cent,  (now  reduced  by  a  later  enact- 
ment) on  the  assessed  valuation  of  the  tax- 
able property  of  the  district,  and  section  1 
of  article  9  of  the  same  chapter  prohibits  the 
board  from  borrowing  money  tor  the  pur- 
pose of  buildli^  a  school  house  unless  au< 
thorized  so  to  do  by  a  vote  of  the  electors  of 
the  district,  and  other  provisions  of  the  same 
section  1  restrict  the  power  of  the  voters  to 
authorize  the  board  to  borrow  in  any  one  year 
R  sum  exceeding  5  per  cent,  Including  existing 
indebtedness,  of  the  taxable  property  of  the 
district.  These  provisions  of  the  statute  un- 
mistakably establish  that  the  extent  of  the 
authority  intended  to  be  vested  In  boards  of 
education  had  received  the  consideration  of 
the  general  assembly,  and  to  Ingraft  a  fur- 
ther limitation  upon  the  power  and  authority 
of  the  board  by  mere  construction  would  be 
to  exercise  a  legislative,  not  a  Judicial,  func- 
tion. In  the  case  at  bar  the  district  had  in 
Its  treasury  the  sum  of  $3,000  which  was 
applicable  to  the  expense  of  erecting  a  school 
house.  The  annual  levy  which  the  board 
was  authorized  to  make  for  building  purposes 
would  produce  about  f8,000.  In  order  to 
procure  a  school  house  which  would  cost 
$20,000  it  was  necessary  that  about  $9,500 
more  should  be  secured.  This  amount  could 
only  be  obtained  through  a  loan  negotiated 
under  the  authority  of  a  vote  of  the  electors. 
The  board  called  an  election  for  the  purpose 
of  securing  the  requisite  authority  to  borrow 
that  sum.  The  electors  responded,  and  di- 
rected the  loan  to  be  made.  If  the  call  for 
this  election  had  been  so  framed  as  to  limit 
the  total  expenditures  In  the  matter  of  con- 
Btmcting  a  school  house  to  the  amount  of  the 
aggregate  of  the  bonds  authorized  to  be  is- 
sued, a  different  question  as  to  the  validity 
of  the  levy  of  an  additional  amount  for  build- 
ing purposes  might  be  presented.  We  think 
the  levy  made  by  the  board  of  education  for 
building  purposes  was  fully  authorised  and 
«itirely  valid.  The  county  court  erred  In 
holding  otherwise,  and  Its  Judgment  must  be 


and  is  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  objections.  Be* 
versed  and  remanded,  with  directions. 


(186  111.  166) 

WBST  SIDE  AUOrrON  HOnSB  00.  T.  OON- 

KEOriODT  MITT.  LIFE  INS.  CO. 
(Supreme  (^nrt  of  Illinois.    June  21,  1900.) 

IiANDLORD  AND  TKNANT^ACTION  FOR  RENTS 
—  nUKADINQ  —  VARIANCS  —  SXSIGUTION  OF 
LBASB-RATIFICATION— TBIAI<-PBREUPT0RT 
INSTRUCTIONS. 

1.  Where  a  lease  purporting  to  be  between  ■ 
two  corporations  is  sigoed  by  a  party  as  sec-^ 
retary  with  a  seal  of  one  of  the  companies,  its 
execution  Is  prima  fade  evidence  that  it  was 
under  authority  of  the  corporation,  and  casts 
on'  the  parties  objecting  the  harden  of  proving 
it  was  not  so  executed. 

2.  A  party  who  occupies  leased  premises,  and 
pays  the  rent  pursuant  to  the  lease,  ratifies  its 
execution. 

3:  Where  a  lease  is  between  corporations  de- 
scribed as  being  "of  Hartford,"  and  "of  the 
city  of  Chicago,  county  of  Cook,  state  of  Illi- 
nois," a  declaration  in  an  actioq  on  the  lease, 
omitting  from  the  titles  the  additional  words 
"of  Hartford"  and  "of  the  city  of  Chicago, 
etc.,  is  not  at  variance  with  the  lease,  as  such 
words  are  immaterial  in  the  description  of  the 
titles. 

4.  The  execution  and  delivery  of  a  lease  to  a 
corporation  as  such,  being  prima  fade  evidence 
of  the  corporate  existence,  no  proof  In  answer 
to  plea  of  Dul  tiel  corporation  in  an  action  for 
the  rent  is  necessary  until  such  evidence  is  re- 
butted. 

6.  Where,  in  an  action  for  rent,  complamant 
makes  a  prima  fade  case,  and  there  is  no 
evidence  to  prove  the  defenses  ofCered,  a  per- 
emptory instruction  for  complainant  is  proper. 

Appeal  from  appellate  court,  First  dis- 
trict. 

Action  by  the  Connecticut  Mutual  Life 
Insurance  Company  against  the  West  Side 
Auction  House  Company.  From  a  Judgm«it 
for  plaintiff,  defendant  appeals  to  the  ap- 
pellate court,  and  from  a  Judgment  of  af- 
firmance (85  111.  App.  4ffD,  defendant  ap- 
peals. Affirmed. 

W.  A.  Phelps  and  J.  B.  Mnir,  for  appel- 
lant B.  Parmalee  Prentice,  for  appellee. 

WILKIN,  J.  This  is  an  action  in  assump- 
sit by  appellee  against  appellant,  begun  In 
the  superior  court  of  Cook  county,  to  recov- 
er rent  at  $200  per  month,  under  a  lease 
held  by  appellant  as  tenant  of  appellee, 
for  certain  premises  In  Chicago.  Appellant 
on  the  last  of  October,  1896,— seven  months 
before  the  expiration  of  the  term,— sent  to 
appellee  the  keys  of  the  building,  accom- 
panied by  the  foUowlng  letter:  "Chicago, 
October  80,  1895.  Isham  &  Prentice,  City- 
Gentlemen:  I  return  you  herewith  by  bear- 
er the  keys  (seven)  of  No.  209  and  211  West 
Madison  street  Chicago,  dty.  The  premises 
are  In  such  bad  condition,  and  as  you  refuse 
to  make  them  tenable,  I  cannot  make  any  use 
of  them.  I  might  add,  when  you  rent  the 
building  I  shall  look  for  a  reasonable  com- 
pensation for  tbe  fixtures,  eto..  which  are 
mine.  Yours,  truly,  John  J.  Walls."  To  this 
letter  the  appellee,  by  its  attorney,  on  the 
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taame  day  replied,  as  follows:  "Chicago,  Oc- 
tober SO,  1895.  The  West  Side  Aactlon 
HoDse  Co.,  209  West  Madison  St,  Chicago— 
Qentlemen:  MeBsra.  Isham  &  Prentice  hare 
referred  to  me  the  letter  addressed  by  Mr, 
Walls  to  them,  Indodng  keys  to  property 
rented  to  your  company  by  the  Connecticut 
Mutual  Life  Insurance  Company.  We  con, 
if  you  desire,  hold  the  ke^a  for  you.  but 
they  are  at  your  service,  and  we  cannot 
consent  to  any  cancellation  of  the  lease, 
If  that  Is  Intended  by  your  note.  Among 
other  reasons,  we  have  no  authority  to  con- 
sent to  such  cancellation.  I  note  from  Mr. 
Walls*  statement  that  you  have  left  certain 
fixtures  on  the  leased  property.  By  this  I 
Judge  that  you  are  still  In  pMsessIon,  al- 
though you  have  given  the  keys  to  us.  We 
shall  assume  no  responsibility  for  your  prop- 
erty at  all.  B.  Parmalee  Prentice."  Upon 
appellant  falling  to  pay  the  rent  for  the 
months  of  October  and  November,  1896,  ap- 
pellee brought  a  suit  therefor,  and  recovered 
a  judgm^it  for  $400.  On  April  21,  1897, 
appellee  begun  this  suit  to  recover  the  rent 
with  Interest,  for  the  remaining  five  months 
of  the  term.  The  declaration  consists  of 
two  fecial  counts  (the  first  upon  the  lease, 
the  second  for  use  and  occupation)  and  the 
common  counts.  To  these  counts  the  de* 
fendant  pleaded  the  general  Issue;  non  est 
factum  verified;  , surrender  of  the  premises, 
and  acceptance  by  the  defendant;  that  de- 
fendant did  not  nse  and  occupy  the  premises 
described  In  the  second  count;  and,  lastly, 
nul  tlel  corporation.  Issues  were  formed  on 
these  pleas,  and  a  trial  was  had  before  the 
court  and  Jury,  resulting  In  a  verdict  under 
the  direction  of  the  court  for  the  plaintiff 
for  $1,127.90.  Judgment  was  rendered  for 
that  amount  and  an  appeal  was  taken  to 
the  appellate  court  for  the  First  district 
Judgment  was  there  affirmed,  and  the  cause 
Is  brought  here  upon  further  appeal. 

Three  grounds  of  raversal  are  named  by 
counsel  for  appellant:  First,  that  the  trial 
court  erred  In  instructing  the  Jury  to  find  for 
the  plaintiff;  second,  that  It  Improperly  ad- 
mitted the  lease  sued  on  In  evidence;  and, 
third,  that  it  erred  In  holding  that  the  for- 
mer suit  upon  the  lease  was  res  Judicata 
In  this  case.  The  last  question,  as  shown 
by  the  abstract  Is  not  an  Issue  in  the  case. 
The  first  ground  of  reversal  In  fact  includes 
the  second,  because,  it  the  lease  was  Im- 
properly admitted,  plalntifr  failed  to  make 
out  its  case,  wltitout  any  referrace  to  the 
defenses.  Upon  the  offer  of  the  lease,  d»> 
fendant  Objected  to  Its  Introdnctton  in  evi- 
dence—"First  Because  it  does  not  purpwt 
to  be  executed  by  the  West  Side  Auction 
House  Company,  the  defendant.  It  Is  void* 
•Igned  only  by  John  J.  Walla.  Second.  It 
is  variant  from  the  Instrument  declared  on. 
as  described  In  the  declaration.  It  Is  not 
the  instnunent  described  In  the  declaration." 
These  objections  were  each  overruled,  and 
exceptions  taken.  The  lease  Is  signed  "The 
Connecticut  Mutual  Ufe  Insurance  Company, 


by  John  D.  Parker,  Assistant  Secretaiy," 
with  seal;  and  the  signature  of  tha  second 
party  is,  "Jno.  J.  Walls,  Sec'y."  and  on  the 
margin.  *'W.  S.  A.  H.  Co.  [Seal.]"  It  was  not 
denied— in  fact  It  Is  stated  In  the  abstract— 
that  this  was  the  corporate  seal  of  the  sec- 
ond party  to  the  contract  What  is  termed 
the  "party  clause"  in  the  lease  describes 
the  first  party  as  "The  Connecticut  Mutual 
Life  Insurance  Company  of  Hartford."  and 
the  second  party  as  "The  West  Side  Auction 
House  Company  of  the  city  of  Chicago,  coun- 
ty of  Cook,  and  state  of  Illinois."  The  dec- 
laration describes  the  insurance  company 
by  the  name  signed  to  the  lease,  and  the 
defendant  as  the  West  Side  Auction  House 
Company.  We  said  in  Wood  v.  Whelen.  9S 
111.  153,  the  question  being  whether  a  mort- 
gage had  been  executed  by  a  corporation 
(page  162):  "The  execution  of  a  mortgage, 
under  the  seal  of  the  company,  regular  on 
its  face,  by  the  properly  constituted  officers. 
Is  prima  fade  evidence  It  was  executed  by 
the  authority  of  the  corporation,  and  par- 
ties objecting  take  on  Uiemselves  the  bur- 
den of  proving  It  was  not  so  executed." 
In  Railroad  Co.  v.  Morganstem,  103  UL  149. 
In  considering  the  execution  of  a  bond,  we 
again  said:  "The  bond  appears  to  have 
been  executed  under  the  seal  of  the  corpo- 
ration. This  raises  the  presumption  that 
the  person  using  the  seal  had  author!^  to 
do  so.  There  Is  no  attempt  to  Impeach  the 
authority,  nor  Is  It  claimed  the  seal  of  the 
corporation  has  been  improperly  used."  It 
Is  a  general  rule  that  an  instrument  purport- 
ing to  be  the  deed  of  a  corporation  is  suf- 
ficiently executed  when  the  corporate  seal 
is  affixed,  and  properly  attested  by  the  sec- 
retary. There  is  no  dispute  of  fact  In  re- 
gard to  the  execution  of  the  lease  In  ques- 
tion, and  it  was  simply  for  the  court  to  de- 
termine, as  a  matter  of  law,  whether,  on 
Its  face,  it  was  the  contract  of  the  defend- 
ant and  that  question  we  have  no  doubt 
it  decided  correcUy.  It  also  appears  with- 
out contradiction  that  the  defendant  occu- 
pied the  premises  under  this  lease  during 
the  months  of  May.  June,  July,  August  and 
September,  1896,  and  paid  the  rent  according 
to  the  terms  of  the  lease.  There  was  here 
a  clear  recognition  and  ratification  of  the 
lease.  If  any  such  recognition  or  ratification 
had  been  necessary. 

The  contention  that  there  Is  a  variance 
between  the  tease  as  ctt&teA  In  evidence 
and  the  declaration  la  based  upon  the  f&ct 
that  the  declaration  opiits  the  additional 
words  "of  Hartford"  and  the  dty  of 
Chlcf^  county  of  Oook,  and  state  Il- 
linois." We  do  not  regard  thvaa  additions 
to  the  titie  of  plaintiff  and  d^ndant  as  st 
an  material  In  th^  name  or  deacr^ition. 
and  e^ecially  since  the  objection  on  the 
ground  pf  variance  did  not  specifically  point 
out  wherein  the  variance  exists.  A  variance 
can  only  be  taken  advantage  of  upon  the 
trial  by  a  timely  objection  specifically  polnt- 
iDg  It  out,  so  that  it  may  be  aT(Med  by 
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proper  amendment.  But,  as  before  stated, 
the  alleged  variance  does  not  exist. 

It  la  also  contended  tliat  tbe  plaintiff  fail- 
ed to  make  ont  a  case  nnder  the  issues,  be- 
canse  It  made  no  proof  of  its  corporate  ex- 
istence In  answer  to  the  plea  nd  tlel  cor- 
poration. Tbe  rule  Is  well  settted  that  the 
execotlon  and  delivery  of  an  Instmment  to 
a  corporation,  as  socb,  Is  prima  fade  evi- 
dence of  the  existence  of  tbe  corporation, 
and  no  proof  thereof  is  jiecesaary  nntil  snch 
proof  Is  rebntted.  Brown  v.  Mortgage  Oo.. 
110  111.  286;  Hudson  t.  Seminary  Corp.,  118 
IlL  618;  Ward  t.  Railroad  Co.,  119  111.  287, 
10  N.  E.  sec.  Here  the  lease  shows  npon 
its  face  that  it  is  executed  by  the  Insurance 
company  as  a  corporation,  and  the  defend- 
ant, by  contracttng  with  It  as  lach,  admits 
its  corporate  existence.  But  it  Is  said  this 
rule  only  apptles  where  the  execution  of  the 
contract  is  admitted,  whereas  here  there  was 
tbe  plea  of  non  est  factum.  We  do  not  re- 
jfard  this  attempted  distinction  as  existing. 
As  we  have  already  seen,  the  proof  shows 
that  the  contract  was  entered  Into,  and  the 
effect  of  the  contract  so  proved  Is  the  same 
as  though  its  execution  had  been  admitted. 
We  think  the  plaintiff  made  a  prima  facie 
case  entitling  It  to  recoTer  the  rent  dalmed 
for  the  miexpired  term. 

Did  tbe  evidence  fairly  tend  to  prove  the 
defense  relied  upon  by  tbe  defendant;  that 
Is,  that  tbe  premises  had  been  snrrendered 
prior  to  the  months  for  which  rent  Is  here 
claimed?  If  ft  did  not,  then,  under  repeated 
decisions  of  this  court  it  was  not  error  for 
the  trial  Judge  to  Instruct  the  jury  to  find 
for  the  plaintiff.  If  there  Is  any  merit  in 
this  appeal,  it  arises  on  this  branch  of  tbe 
case.  On  the  80tb  of  October,  1806,  the  les- 
see sent  to  the  agents  of  the  lessor  tbe 
keys  of  the  building,  with  tbe  letter  above 
mentioned,  and  on  the  same  day  received 
the  reply  refusing  to  accept  the  anrrender 
of  the  lease.  It  la  clear  tiiat  there  was  here 
no  consent  upon  the  part  of  tbe  landlord 
to  accept  a  snrrender  of  the  premises.  In 
flact,  there  was  not  an  uncondltitmal  offer 
to  snrrraider,  bat  only  an  oCTer  with  a  claim 
that  if  8  surrender  be  aec^rted,  and  the 
building  re-rented,  the  lessee  sbonld  have 
a  reasonable  compensation  for  the  flxtores 
which  It  dalmed  In  the  bnUdlng,  and  which 
the  evidence  shows  never  were  removed. 
It  la  said,  bewever,  that  after  the  anrrender 
of  the  the  lesaor  pot  np  rigns  to  rent 
the  property,  and  that  It  cleaned  ont  the 
bnlldlBg.  Upon  the  abandonment  of  the 
leased  premlsea  by  the  tenant  It  was  the 
rli^t  and  the  duty  qf  'Qie  landlord  to  take 
chazge  of  flie  pi^i^ea.  preserve  them  from 
injury,  and.  If  It  conid,  re-rent  them,  thus 
redndng  tbe  damages  for  which  tbe  lessee 
was  llalrie.  We  find  no  conqwtent  evidence 
in  this  record  legally  tending  to  prove  that 
there  was  a  mutual  agreement  between  the 
parties  for-  the  canceling  of  the  lease,  and 
there  Is  no  pretense  of  a  right  on  the  part 
of  .the  leasee  to  sarrender  the  premises,  and 


cancel  the  lease,  without  tbe  consent  of  the 
leE^r.  There  being  no  evidence  fairly  tend- 
ing to  prove  the  defenses  offered,  tbe  per- 
emptory Instruction  was  properly  given.  The 
judgment  of  the  appellate  court  win  be  af* 
firmed.  Judgment  ufirmed. 


(IN  III.  US) 

PEOPLE  ex  reL  DEKEEM  v.  TOWN  OF 
THOBNTON. 

(Supreme  Court  ot  Illiuois.    June  21,  1900.) 

INTOXICATING  LIQDORS-QDO  WARRANTO-D«- 
NIAL  OF  LEAVE)  TO  FlLB— APP&aL-QDBB- 
TIONS  PRESBNTBD— TOWNSHIPS  —  L.ICBN8B  — 
POWER  TO  ISSUB—STATVTE— REPEAL. 

1.  Where  leave  to  file  an  information  in  the 
nature  of  quo  warranto  was  denied  on  an  un- 
disputed state  of  facts,  on  an  issue  of  law,  it 
will  be  presumed  that  the  decision  of  the 
questions  of  law  involved  wonid  be  the  same 
as  on  tbe  final  hearing  of  the  quo  warranto, 
and  the  court,  on  appeal,  will  review  the  casr 
as  if  the  court  below  oad  quashed  the  writ  aft- 
er  hearing. 

2.  Act  June  16,  1888,  §  1,  authorising  the 
corporate  authorities  of  "towns,"  cities,  and 
villages,  and  county  boards,  to  issue  licenser 
to  sell  liquors,  does  not  confer  the  right  to 
issue  such  licenses  on  a  town  created  under  a 
township  erganisstioD,  since  the  word  "town** 
means  incorporated  towns. 

3.  Act  June  15,  1883,  i  1,  provides  that  it 
shall  be  nolawfu)  for  any  city,  town,  or  village 
In  the  state  to  grant  a  license  for  keening  a 
dramshop  except  on  payment  of  a  c«tafn  sum 
into  the  city  treasury,  and  section  2  declares 
that  county  tmards  may  grant  licenses  to  keep 
as  many  dramshops  as  they  may  think  tbe 
public  good  requires,  on  petition  of  a  ma- 
jority of  tbe  legal  voters  of  the  town.  If  the 
county  is  under  township  organization,  but  not 
within  any  incorporated  city  or  town,  or  within 
two  miles  thereof,  in  which  the  corporate  au* 
thorities  have  a  right  to  license  and  regu- 
late the  sale  of  liquors;  and  Act  May  4,  iSBlr 
SI.  proliiUtB  the  sale,  barter,  exdiange,  or  dis- 
positiou  of  intoxicating  liquors  in  any  less 
quantity  than  five  gallons  in  the  original  pack- 
age as  pot  up  by  the  manufacturer,  and  pro- 
viding a  punishment  therefor.  Hdd,  that  such 
acta  repealed  Act  March  20.  JSOd,  which  con- 
ferred on  the  town  of  T.,  and  on  no  other  town, 
special  power  to  license  and  regulate  the  sale 
of  intoncating  liquors  In  such  township  with- 
out petition  or  payment  of  a  license  fee  tn  ad- 
vance, since  the  provisions  of  the  later  acts 
are  so  In  conflict  with  said  act  as  to  work  a  re- 
peal thereof  by  Implication, 

Error  to  eaperlor  court,  Cook  connty;  Jonas 

Hutchinson.  Judge. 

Application  by  Charles  S.  Deneeo.  state's 
attorney,  for  leave  to  flle  an  Information  in 
the  nature  of  qno  warranto,  on  relation  of 
Clarence  E.  Mooar,  against  the  town  of  Thorn- 
ton, for  exerdsing  powers  not  conferred  on 
It  by  law  in  licensing  the  sale  of  intoxicating 
liquors.  From  an  order  denying  leave  to  flle 
the  Information,  relator  brings  error.  Bever» 
ed. 

In  this  case  the  state's  attorney  for  the 
county  of  Cook  filed  In  the  superior  court  of 
Cook  county  a  petition  for  leave  to  file  an  In- 
formation in  tbe  nature  of  quo  warranto,  upon- 
the  relation  of  Clarence  E.  Hooar,  against  the 
town  of  Thornton,  in  Cook  county,  aUeging- 
that  tbe  said  town  la  a  public  oorporatiottt  ex- 
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Istibg  under  the  laws  of  Illinois,  and  had  been 
for  more  than  two  years  last  past  exercising 
powers  not  conferred  by  law  In  the  matter  of 
licensing  the  sale  of  Intoxicating  liquors,  and 
that  said  state's  attorney  had  reason  to  be- 
lieve that  such  allegations  could  be  establish- 
ed by  proof.  The  petition  is  dated  February 
13,  1899,  and  verified  by  the  affidavit  of  said 
Mooar,  sworn  to  on  February  14,  1899.  On 
February  18,  1809,  the  superior  court  entered 
an  order  requiring  the  respondent,  the  town 
of  Thornton,  to  show  cause,  within  10  days, 
why  said  information  should  not  be  filed.  On 
March  4,  1899,  the  respondent  answered  the 
rule  by  filing  an  answer,  verified  by  the  afllda- 
Ttte  of  the  supervisor  of  the  town  and  of  the 
town  clerk.  On  July  13,  1899,  the  court  en- 
tered an  order  wherein,  after  reciting  that 
the  cause  came  on  to  be  beard  on  the  petition 
or  motion  of  the  state's  attorney  for  leave  to 
file  the  lQ:formatlon  and  the  answer  thereto, 
and  after  further  reciting  that  the  court  had 
read  the  information  and  listened  to  argu- 
ments of  counsel,  it  was  wdered  that  the  mo- 
tion for  leave  to  file  the  information  be  denied. 
in  other  words,  the  court  entered  an  order 
refaslng  to  allow  the  Information  to  be  filed, 
and  entered  judgment  In  favor  of  the  respond- 
eat,  the  town  Thomtcm,  against  the  petl* 
tloner,  for  coats.  To  this  ruling  the  relator 
excepted.  The  present  appeal  Is  prosecuted 
from  tiie  order  of  the  court  denying  the  mo- 
tion or  petition  of  plaintiff  in  error  tcx  leave 
to  file  the  InformatliKi  in  the  nature  of  a  quo 
warranto. 

The  information  which  the  state's  attorney 
aAeA  leave  of  the  conrt  to  file  on  the  relation 
of  said  Clarence  B.  Mooar  alleges  that  the 
town  of  Thornton  is  a  pnUlc  corporation  In 
Cook  county,  organised  nnder  the  act  of  the 
general  assembly  of  Illinois,  entitled  "An  act 
to  revise  the  law  in  relation  to  township  or- 
ganitatioa"  approved  and  in  force  March  4, 
1874;  that  said  town,  by  its  offlcera,  has,  for 
three  years  last  past  and  more,  beoi  ez^xils- 
ing,  without  any  legal  authority,  the  power 
of  licensing  the  sale  of  intoxicating  liquors 
witliln  Its  corporate  limitB;  that  on  July  1, 
1898,  it  issued  to  Qeorge  S.  Freeman  and  to 
William  McClatcbey,  respectively,  a  license 
to  keep  a  dramshop  within  the  limits  of  said 
corporation;  and  that  said  persons,  since 
then,  have  been  selling,  and  still  do  sell,  In- 
toxicating liquors  under  said  licenses.  The 
information  further  alleges,  in  addition  to  the 
allegations  above  set  forth,  that  the  said  town 
exercises,  without  legal  authority,  the  power 
of  licensing  the  sale  of  intoxicating  liquors 
within  two  mllee  of  the  corporate  limits  of  the 
city  of  Harvey,  which  city  Is  Incorporated  un- 
der the  laws  of  the  state,  and  has  authority 
to  license,  regulate,  restrain,  or  prohibit  the 
sale  of  intoxicating  liquors  within  Its  cor^ 
porate  limits,  and  is  located  within  the  cor- 
porate limits  of  said  town  of  Thornton;  and 
tbat  siUd  town,  by  its  oflicers;  issued  to  the 
persons  above  named,  on  July  1,  1806,  a 
license  to  sell  intoxicating  liquors  within  the 
ootporato  limits  of  aaid  town  of  Thomtcui,  and 


within  two  miles  of  the  corporate  limits  of 
said  city  of  Harvey.  The  answer  to  the  rule 
to  show  cause  sets  forth  various  alleged  rea- 
sons why  the  information  should  not  be  filed. 
Among  these  are  that  the  allegations  of  the 
petition  for  leave  do  not  establish  probable 
grounds  for  the  proceeding;  that  the  tovra 
of  Thornton  Is  not  a  corporation  against 
which  such  an  information  will  lie;  that  the 
power  of  licencing  Is  exercised  by  the  board 
of  auditors  of  the  town,  and  hau  been  so  ex- 
ercised without  question  and  by  universal  ac- 
quiescence for  more  than  27  years  last  past; 
and  that  the  proceeding  Is  one  for  private  re- 
lief. The  answer  then  relies  upon  Uie  stat- 
ute of  limitations,  and  charges  that  the  pro- 
ceeding Is  barred  by  the  lapse  of  time.  The 
answer  further  alleges  that  the  proceeding 
should  be  brought  against  the  persons  ex- 
ercising privHeges  nnder  such  license  and  not 
against  the  town;  that  relator,  Mooar,  is  a 
mere  interfering  volunteer;  that,  If  any  relief 
la  premier,  it  can  be  obtained  In  a  proceeding 
at  law.  The  answer  farther  asserts  that  the 
court  should,  in  the  exercise  of  a  sound  dis- 
cretion, dlecbaige  the  rule  upon  the  alleged 
ground  that  the  relief  sought  Is  not  necrasaxy, 
and  la  contrary  to  public  policy;  that  the 
relator,  Mooar,  has  no  I^al  interest  in  the 
subject,  and  bis  motIv«B  are  not  proper;  that 
the  proceeding  will  be  a  public  Inconven- 
ience, and  result  in  no  practical  benefit  Aft- 
er alleging  the  reascms  above  set  forUi,  Hie 
answer  to  the  rule  then  proceeda  to  state 
that  the  town  of  Thornton  was  organised  nn- 
der the  general  township  organization  laws 
of  the  state  before  the  year  1869;  tliat  on 
Mandi  26, 1869,  an  act  was  passed,  and  wesnt 
into  effect,  entitled  "An  act  to  confer  addi- 
tioniU  powers  on  the  board  of  andltm  of 
town  accounts,  and  the  commission's  of 
byways  of  the  town  of  Thornton  in  the 
county  of  Cook."  whicta  act  was  therein  de- 
clared to  be  a  **pnblic  act,"  and  has  evw 
since  been,  and  still  is,  in  fnll  force;  that 
said  act,  among  other  things,  provMed  tbat 
"tiie  board  of  auditors  of  town  accounts  of 
the  town  of  Thomt(m  in  the  county  of  Ooofc, 
in  addition  to  the  powns  now  conferred 
by  law,  shall  have  power,  and  it  is  hereby 
made  their  duty,  at  any  regular  or  special 
meeting,  to  make,  ordain  and  establish 
such  ordinances,  rules  and  regulations,  and 
to  fix  and  determine  such  finra,  penjalties 
and  forfeitures,  and  grant  license.  In  and 
concerning:  •  •  •  The  regulating  and 
licensing  of  all  places  k^t  for  the  purpose 
of  retailing,  Belling  or  glvli^  away  any 
rum,  gin,  brandy,  whisky,  bitters,  ale,  lager 
beer,  or  any  other  fermented,  spirituous,  mix- 
ed or  Int(Hticating  liquors.  In  less  quantity 
than  one  quart;"  that,  from  the  year  1869, 
licenses  have  been  issued  each  year  by  aaid 
board  to  run  saloons,  bat  always  within 
said  town,  and  without  the  corporate  lim- 
its of  any  Incorporated  city  or  village  there- 
in; that  said  town  has  within  Ite  llmlte  ^ 
sections,  about  16  of  which  are  Included 
within  the  llmite  of  the  city  ofl  Harvey,  and 
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7  Incorporated  Tillages.  In  none  of  which  haa 
said  board  ever  issued  a  license  to  maintain 
a  saloon;  that  all  the  land  in  the  town  not 
within  the  limits  of  the  said  city  and  Tillages, 
called  "outside  territory."  contains  widely 
separated  settlements  with  interrening  farm 
lands  trarersed  by  many  highways,  which 
have  been  kept  in  repair  and  maintained 
largely  by  the  funds  receired  from  said  li- 
censes; that  no  part  of  the  lands  within  the 
town,  outside  of  said  city  and  Tillages,  is 
more  than  two  miles  from  the  limits  of  the 
city  or  some  one  of  said  Tillages;  that  the 
city  and  villages  have  no  power  to  license 
beyond  their  respectiTe  boundaries,  and  the 
county  board  cannot  license  saloons  within 
two  miles  of  any  city  or  village;  that  the 
road  and  bridge  tax  of  said  town  is  Inade- 
quate to  maintain  the  roads  In  aaSA  outside 
territory,  and  Is  now  aided  by  the  licensed 
revenue;  that  all  the  saloons  so  licensed  are 
under  wlequate  police  supervision,  and  are 
the  oats  places  acceasible  to  farmers  trav* 
ellnff  to  town  to  market  their  produce;  that 
since  1B69  the  board  of  auditors  of  said 
town  and  the  county  board  of  Oook  county 
have  construed  the  law  as  permlttlDg  saloons 
to  be  licensed  in  said  town  by  said  board 
of  andltora,  and  not  otherwise,  but  since 
1889  no  licenses  have  been  issued  for  saloons 
In  said  town  by  the  county  board,  or  any  otb- 
er  body  or  person,  except  said  board  of  audi- 
tor!, and.  in  said  city  or  vUlagee,  their  re- 
qwctive  authorities;  tliat  such  has  bem  the 
unlTwaal  constructlim  of  the  lav  of  this 
states  after  as  wdl  as  before  the  dramshop 
acta  of  1874  and  1883,  by  the  officers  chaqced 
with  the  ttecnticm  of  the  laws  relating  to  Bar 
loons  or  drunsbops;  and  ttiat  tin  relator, 
Mooar,  is  not  injured  In  person  or  property, 
or  otherwise,  by  the  llcenatng  of  saloons  in 
Mid  town. 

Edward  0.  Akin,  Atty.  Gen.,  Charles  8. 
Deneen,  State's  Atty.,  George  McA.  Miller, 
and  Samuel  W.  Packard,  for  plaintiff  in  er- 
ror. Isaiah  T.  Greenacre  and  Frederic  B. 
Oe  Tonng.  for  dtfendant  in  error. 

MAGRUDBR,  J.  (after  stating  the  facts). 
1.  The  coart  below  refused  to  allow  the  in- 
formation in  the  nature  of  quo  warranto  to 
be  filed  upon  the  motion  or  petition  of  the 
state's  attorney.  Under  the  practice  In  this 
state  in  relation  to  quo  warranto,  two  courses 
may  be  pursued  by  the  court  to  which  ap- 
plication la  made  for  leave  to  file  the  infor- 
mation. One  course  is  the  submission  of  a 
motion  or  petition,  based  on  affidavit  for 
leaTe  to  file  an  Information  in  the  nature  of 
a  quo  warranto,  and  the  entry  by  the  court  of 
a  rule  nisi  upon  the  respondent  to  show  cause 
why  the  Information  should  not  be  filed,  in 
response  to  which  role  the  respondent  an- 
swers by  counteraffldaTlts.  People  t.  Walte, 
70  111.  25;  People  t.  Moore,  73  III.  132;  Peo- 
ple T.  North  Chicago  Ry.  Co.,  88  111.  537.  The 
other  course  of  proceeding  Is  to  act  upon  the 
petition  of  the  relator  without  first  laying  a 


rule  upon  the  respondent  to  show  cause.  In 
the  latter  case,  if  the  court  or  Judge  is  sat- 
isfied that  there  are  probable  grounds  for 
the  filing  of  an  information,  such  court  or 
judge  may  allow  it  to  be  filed.  In  other 
words,  the  court  may  or  may  not  dispense 
with  the  rule  nisi,  as  In  Its  opinion  the  ex- 
igencies of  the  case  demand.  People  t. 
Moore,  supra;  People  v.  Golden  Rule,  114 
lU.  84^  28  N.  E.  383;  People  v.  McFall.  121 
111.  612.  17  N.  E.  6S.  The  court  must  be  sat- 
ined that  there  is  probable  cause  for  allow- 
ing the  Information  to  be  filed  and  the  sum- 
mons to  Issue.  The  granting  of  leave  to 
file  informations  in  the  nature  of  quo  war- 
ranto la  a  matter  wUch  rests  In  the  sound 
discretion  of  tbe  court,  acting  upon  the  ap- 
plication therefor.  But  while  tt  Is  true  that 
the  court  has  the  dlscretioifr  to  grant  or  re- 
fuse the  leave  asked  according  to  the  drcum- 
stances,  yet  such  leave  ought  not  to  be  arbi- 
trarily refused.  The  discretion  .to  be  exex^ 
cised  is  a  sound  discretion  according  to  law. 
People  V.  Walte.  supra;  People  v.  Callaghau, 
83  111.  128;  People  v.  North  Chicago  I^.  Oo^, 
supra;  People  v.  Golden  Bule,  supra;  17 
Enc  PL  &  Prac  p.  445.  Ju  People  v.  North 
Chicago  By.  Co..  supra,  we  said:  "Leave,  on 
the  one  hand,  is  not  granted  aa  a  matt«r  of 
right  vpm  the  part  of  the  relator;  and,  on 
the  other  hand,  a  court  Is  not  at  liberty  to 
arbitrarily  refuse,  but  must  ezerdse  a  sound 
discretion  In  accordance  with  prlndplea  of 
law."  In  tiie  case  at  bar  the  court  below  did 
not  act  upon  the  motlMi  or  petition  for  leave 
without  altering  a  rule  nIsL  On  tiie  ctm- 
trary,  the  rule  to  show  cause  was  entered, 
and  an  answer,  accompanied  by  affidavits, 
was  filed  in  resiponse  to  the  rule.  The  court 
refused  to  allow  tbe  Information  to  be  filed 
upon  a  consideration  of  the  all^atlims  of  the 
information  upon  its  face,  and  of  the  matten 
set  up  In  the  answer  to  the  role.  It  appears 
that  the  material  facts  In  the  case  are  not  dis- 
puted. It  Is  not  denied  by  the  respondent,  in 
its  answer,  that  tbe  town  of  TTiomton  has 
been  issuing,  and  still  continues  to  issue,  li- 
censes for  the  keeping  of  saloons.  The  ques- 
tion fvesented  upon  the  face  of  tbe  proceed- 
ings, and  argued  on  both  sides.  Is  whether 
the  town  of  Thornton  had  the  statutory 
right  to  Issue  such  licenses;  and  this  question 
is  to  be  determined  by  the  solution  of  the 
further  question  whether  the  act  of  the  legis- 
lature under  which  the  town  of  Thornton 
claims  to  issue  licenses  Is  a  valid  enactment, 
or  whether,  if  it  is  a  Talld  enactment.  It  has 
been  repealed  by  subsequent  legislation.  It 
Is  thus  apparent  that  the  Issue  presented  is 
purely  one  of  law.  It  is  furthermore  mani- 
fest that  the  issue  of  law  thus  presented  can 
recelTe  as  full  and  careful  consideration  on 
this  application  as  could  be  glren  to  It  In 
case  leaTe  to  file  the  information  had  been 
granted.  In  this  condition  of  things  it  may 
be  assumed  that  the  decision  of  the  questions 
of  law  InTolTed  upon  the  same  undisputed 
facts  would  be  the  same  on  the  final  hearing 
of  the  quo  warranto  as  upon  the  motion  or 
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petition  for  leave  to  file  the  Information. 
Such  was  the  view  taken  by  this  court  In 
the  case  of  Attorney  General  t.  Chicago  8c 
E,  R.  Co.,  112  III.  520.  Following  the  course 
pursued  In  the  latter  case,  we  proceed  to  de- 
termine whether,  under  the  law  and  the  cir- 
cumstances of  the  case,  the  court  below  de- 
cided correctly  In  refusing  leave  to  file  the 
Information. 

3.  The  defendant  In  error,  the  town  of 
Thornton,  bases  Its  right  to  Issue  licenses  to 
sell  Intoxicating  liquors  upon  the  act  of 
March  26,  1866,  referred  to  In  Its  answer  to 
show  cause,  and  set  out  In  the  statement 
preceding  tbts  opinion.  The  first  position 
taken  by  the  plaintiff  In  error  Is  that  this 
act  of  March  26.  1860,  Is  void  as  being  re* 
pngnant  to  the  constitution  of  1848,  which 
was  in  force  whto  the  act  was  passed.  Sec- 
tion 6  of  article  7  of  the  constltn^on  of  1848 
provides  that  "the  geiwral  assembly  shall 
provide,  by  a  general  law,  for  a  town^lp 
organization,"  etc.  On  February  12.  1849, 
and  again  In  1851  and  In  1861,  the  leglsla- 
tore  passed  general  laws  providing  for  coun- 
ty and  township  organization  In  pnrsnance 
of  the  provtelon  of  the  constlttitlon  of  1848 
above  referred  to.  Plaintiff  In  error  claims 
that  the  act  of  March  26,  1869,  Is  a  special 
act,  conferring  the  special  power  of  grant- 
ing licenses  to  sell  Uqnor  upon  the  town  of 
Thornton  and  npon  no  other  town,  and  that 
it  iA  thevetore  In  derogation  of  the  constitu- 
tional requirement  that  the  township  organ- 
ization shall  be  provided  for  by  a  general 
lav.  The  discussion  of  this  constltliHonal 
question  Is  Interesting,  and  the  arguments 
upon  both  sides  in  ration  to  It  are  able 
and  Ingenloos,  but  we  do  not  deem  it  neces- 
sary to  the  decision  of  this  case  to  pass  any 
opinion  npon  the  constitutionality  of  the 
act  of  1868,  and  hence  forbear  to  do  so. 

It  is  further  contended  by  the  plaintiff  In 
error  that  even  1£  the  act  of  March  26,  1809, 
is  not  nnconstltntlonal,  it  has  been  repealed 
by  one  or  the  other  of  the  foHowIng  acts 
passed  since  the  adoption  of  the  constitution 
of  1870,  to  wit:  **Ajx  act  to  revise  the  law 
in  relation  to  township  organization,"  ap- 
proved and  in  -force  March  4,  1874,  being 
chapter  130  of  tbe  Revised  Statutes  of  1874; 
"An  act  to  restrict  the  powers  of  counties,' 
cities,  towns  and  vlUages  in  licensing  dram- 
shops, to  provide  for  granting  a  license  to 
retail  malt  liquors  separately,  and  for  pun- 
ishing persona  holding  such  separate  license 
for  unlawful  sale  and  gifts,"  approved  June 
15.  1888,  in  force  July  1,  1883  (2  Starr  &  C. 
Ann.  St,  2d  Ed.,  pp.  1601,  1602);  "An  act 
to  regulate  the  sale  of  Intoxicating  liquors 
outside  the  incorporated  limits  ot  cities, 
towns  and  villages,"  approved  May  4,  1887, 
In  force  July  1*  1887  (2  Starr  &  C.  Ann.  St., 
2d  Bd.,  pp.  1603,  1604).  We  do  not  deem  It 
necessary  to  take  up  any  time  in  the  discus- 
sion of  the  act  of  March  4,  1874.  It  will  be 
sufficient  to  consider  the  effect  upon  the  act 
of  March  26.  18i59,  of  the  acts  of  June  15, 
3883,  and  May  4,  1887.    Section  5  of  article 


10  of  the  constitution  of  1870  provides  that 
"the  general  assembly  shall  provide,  by  gen- 
eral law,  for  township  organization,  under 
which  any  county  may  organize."  etc.  This 
provision  of  the  constitution  of  1870  Is  sab- 
stantlally  the  same  as  section  6  of  article  7 
of  the  constitution  of  lS4a  People 
Knopf,  171  in.  191,  49  N.  E.  424.  But  the 
constitution  of  1870  contains  another  provl- 
slon,  which  was  not  embodied  in  the  consti- 
tution of  1848.  and  that  provision  Is  the  one 
which  prohibits  special  legislation.  Section 
22  of  article  4  of  the  constitution  of  1S70 
provides  that  "the  general  assembly  shall 
not  pass  local  or  special  laws  In  any  of  the 
following  enumerated  cases,  that  Is  to  say: 
For  •  *  *  regulating  county  and  town- 
ship affairs;  •  •  *  incorporating  cities, 
towns  or  villages,  or  changing  or  amending 
thecharterof  any  town,  dty  or  village;  ♦  •  • 
in  all  other  cases  where  a  general  law  can 
be  made  applicable,  no  special  law  shall  be 
enacted."  In  pnrsnance  of  sectltm  S  off  ar> 
tide  10  of  the  constltntion  of  1870;  the  legis- 
lature passed  a  general  law  for  township  or- 
ganization, applicable  to  all  conntlea  In  the 
state  which  had  or  mi^t  adopt  that  ayatem, 
repealing  all  conflicting  laws  on  ttie  same 
subject  This  general  law  was  revised  In 
1874,  and  la  now  chapter  189  of  the  Revised 
SUtutes  of  1874.  Kelly  v.  Oahn.  112  IlL  26. 
GfK>k  county  adopted  tovrnshlp  organization 
prior  t<k  1887,  and  la  atUl  under  that  system. 
Kelly  Oahn,  snpra;  Feopte  ▼.  Onopf,  su- 
pra. SecUon  1  of  the  act  of  Jnne  15,  1883, 
provides  "tiiat  hereafter  it  shall  not  be  law- 
ful -for  the  corporate  anthoritlea  of  any  dty, 
town  or  village  in  this  state,  to  grant  a  li- 
cense for  the  lEeepIng  of  a  dnunshlp,  except 
npon  the  payment,  tn  advance  Into  the 
treasury  of  the  city,  town  or  village  grant- 
ing the  lleenae,  such  anm  as  may  be  deter^ 
rained  by  the  respective  anthoritlea  of  such 
city,  town  or  village,  not  le«a  than  at  the 
rate  of  five  hundred  (1^00.00)  dollara  per  an- 
num: iwovided,  that  in  all  cases  when  a  li- 
cense for  the  sale  of  malt  Uquora  only  ia 
granted,  the  city,  town  or  village  granting 
such  license,  may  grant  the  same  on  the 
payment  in  advance,  ofi  the  sum  of  not  less 
than  at  the  rate  of  one  hundred  and  fifty 
($inO.OO)  dollars  per  annum."  etc.  Section 
2  of  the  act  of  1883  provides  that  "the  cotm- 
ty  boards  of  each  county  may  grant  licenses 
to  keep  so  many  dramshops  In  their  county 
as  they  may  think  the  public  good  requires, 
upon  the  application,  by  petition,  of  a  ma- 
jority of  the  legal  voters  of  the  town.  If  the 
county   is    under    township  organization. 

*  ■  *  and  upon  the  payment  into  the 
county  treasury  of  such  sum  as  the  board 
may  require,  not  less  than  five  hundred 
($:XK).0O)  dollars  per  annum  for  each  license: 

*  *  *  provided,  that  In  all  cases  where  a 
license  is  granted  for  the  sale  of  malt  liq- 
uors only,  such  board  may  grant  the  same, 
upon  payment  Into  the  county  treasury,  of 
a  sum  not  less  than  one  hundred  and  fifty 
(¥150.00)  dollars  per  annum  for  each  license: 
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provided,  further,  auch  board  shall  not  bave 
power  to  Issue  any  license  to  beep  a  dram- 
shop la  any  incorporated  cltr,  town  or  Til- 
lage, or  within  two  miles  ot  the  same,  In 
which  the  corporate  aathorltiea  hare  author- 
ity to  license,  regulate,  restrain,  or  prohibit 
the  sale  of  liquors,  or  in  any  place  where 
the  sale  of  liquors  is  prohibited  by  law.** 
Section  1  of  the  act  of  3Iay  4,  1887,  provides 
^bat  whoever  shall,  outside  of  the  incorpo- 
rated limits  of  any  city,  town  or  Tillage,  by 
himself  or  another,  either  as  principal,  clerk 
■or  servant,  directly  or  Indirectly,  sell,  barter 
or  exdiange,  or  In  any  manner  dispose  of,  for 
money  or  anything  of  value,  any  Intoxicating 
liquors  of  any  kind  in  any  less  quantity  than 
five  gallons,  and  in  the  original  package  as 
put  up  by  the  manufacturer,  sball,  for  each 
offense,  be  fined  not  less  than  $50.00  nor  more 
than  $100.00,  or  imprisoned  In  the  county 
jail  not  less  than  thirty  nor  more  than  ninety 
days,  or  both.  In  the  dlscretlcm  of  the  court." 
Section  5  of  the  act  of  1887  provides  as  fol- 
lows: "Nothing  contained  herein  shall  be 
-constmed  so  as  to  prevent  county  boards 
from  granting  license  to  keep  dramshops  as 
Is  now  provided  by  law,  and  all  persona  ke^ 
ing  dramshops  so  licensed  shall  be  exempt 
from  the  provisions  of  this  act." 

It  is  a  well-settled  principle  of  statutory  con- 
stmctlon  that  a  subsequent  statute  which  re- 
vises the  whole  subject  of  a  former  one,  and  is 
Intended  as  a  substitute  for  It,  operates  as  a 
repeal  of  the  former,  although  it  contains  no 
express  words  to  that  effect  Culver  v.  Bank, 
64  IlL  628;  Andrews  v.  People,  75  111.  OOS; 
Devino  T.  Board,  84  111.  G90;  People  v.  Board 
of  Education,  166  111.  388,  46  N.  B.  1099.  The 
rule  thus  announced  is  applicable  eTen  when 
the  provisions  of  a  prior  law  are  contained 
In  a  special  act  Andrews  v.  People,  supra; 
People  T.  Board  of  Education,  supra.  Where 
the  legislature  frames  a  new  statute  upon  a 
certain  subject-matter,  and  the  legislative  In- 
teotlon  appears,  from  the  latter  statute,  to  be 
to  frame  a  new  scheme  In  relation  to  such 
•nbjeet'matter,  and  make  a  revision  of  the 
whole  subject,  tbere  Is,  in  effect,  a  leglslatiTe 
declaration  that  whatever  Is  embraced  In  the 
new  Btetnte  shall  prevail,  and  that  whatever 
Is  excbided  Is  discarded.  The  revision  <tf  the 
wlude  subject-matter  by  the  new  statute 
evlneea  an  Intention  to  snbstltnte  the  previ- 
sions of  the  new  law  for  the  old  law  npon  the 
subject.  Black,  Intwp.  Law.  p.  110;  Mnr- 
<locfc  T.  City  ot  Memphis,  20  WalL  B90.  22  L. 
Ed.  428.  Under  the  act  of  1883  the  only  au- 
tborttles  which  are  antboriaed  to  Issue  licenses 
for  the  sale  of  Uqnor  are  the  corporate  an- 
thorltiea  cities,  towns,  and  vUlageB,  and 
the  ooontr  boards  of  the  respective  conn- 
ties.  The  word  **town,"  as  used  in  sections  1 
and  2  of  the  act  of  188S,  refers  to  Incorporated 
towns,  and  not  to  sncb  a  town  as  the  town 
of  Thornton.  It  has  been  expressly  held  by 
this  court  that  a  town  created  under  a  town- 
ship organisation  is  not  an  incorporated  town 
In  the  proper  sense,  and  that  this  very  town 
-of  Thornton,  like  other  towns  In  counties 


whicta  have  adopted  township  organization, 
is  "a  local  subdlvlslon  of  the  state,  created  by 
the  sovereign  will,  without  the  particular  so- 
licitation or  consent  or  concurrent  action  of 
the  people  whe  Inhabited  It."  It  Is  what  the 
law  terms  a  "quasi  corporation"  only,  being 
an  Involuntary  organization  for  the  purposes 
of  government  Tbe  additional  powers  con- 
ferred upon  the  town  by  the  act  of  1869  do 
not  change  the  character  of  the  corporation 
from  such  a  town,  as  existed  under  town- 
ship organization,  Into  an  "Incorporated 
town,"  so  called.  In  other  words,  the  town 
of  Thornton  was  not  changed  by  the  act  of 
1869  from  a  township  Into  an  Incorporated 
town.  People  v.  Village  of  Harvey,  142  111. 
673.  82  N.  E.  205.  The  act  of  1888  makes  no 
provision  for  the  issuance  of  licenses  by  towns 
under  township  organization.  On  the  con- 
trary, it  confers  the  power  to  teeue  licensee, 
In  territory  optside  of  incorporated  towns, 
cities,  and  villages,  upon  the  county  board  of 
each  county.  The  county  board  is,  by  the 
act  given  the  power  to  "grant  licenses  to  keep 
80  many  dramsboj^s  In  their  county  as  they 
may  think  the  public  good  requires";  and 
not  only  so,  but  they  are  to  grant  such  licenses 
"upon  the  application  by  petition  of  a  ma- 
jority of  the  legal  voters  of  the  town."  The 
legal  voters  of  the  town  are.  by  the  prorlslons 
of  the  act  the  persons  upon  whose  application 
the  county  board  Is  to  grant  the  license.  It 
surely  cannot  have  be«i  the  Intention  of  the 
legislature  that  the  town  should  grant  licenses 
to  sell  liquor,  irh&a  the  power  to  Issue  such 
UceueeB  la  given  to  the  county  board  upon 
the  application  of  the  legal  voters  of  the  town. 
It  Is  clear  that  the  power  to  Issue  licenses  in 
towns  Is  given  to  the  county  board,  and.  npon 
the  plainest  principles  of  construction,  this 
excludes  the  right  of  towns  themselves  to 
issue  such  licenses,  it  is  also  a  w^-settled 
principle  that  where  two  statutes  are  clearly 
repugnant  to  each  other,  the  one  last  enacted 
operates  as  a  repeal  of  the  tomer;  and  this 
principle  la  applicable  evw  though  the  prior 
stetute  is  a  local  or  special  act  which  Is  re* 
pugnant  to  a  sobsequent  general  act  ,  Board 
of  Trustees  of  llllnola  &  Michigan  Canal  v. 
City  of  Chicago.  14  lU.  834;  Dlngman  v.  Peo- 
ple. 61  IlL  277;  Board  v.  CottkUng.  113  111. 
840:  McOormlek  v.  People,  139  IlL  489.  28 
X.  B.  1106;  Sedg.  St  ft  Com*.  Law,  p.  124. 
Black,  in  his  work  on  Liteipretation  oi  Laws, 
says  (page  118):  "A  general  statute  will  re- 
p«il  prior  Special  or  local  acts,  withont  ex- 
pressly namli^  them,  wbexe  thvj  are  in- 
consistent with  It,  and  where  it  can  be  seen 
from  the  whole  enactment  that  it  was  the  in- 
,  tentlon  o<  the  legislature  to  sweep  away  all 
local  peculiarities,  though  sanctioned  by  spe- 
cial acts,  and  to' establish  one  uniform  sys- 
teuL"  The  qpedal  act  of  March  26.  1S69, 
conf«rlng  upon  the  town  of  Thomtm  the 
power  to  grant  licenses  to  seU  Uqnor,  placed 
no  limit  upon  the  license  fee  which  the  town 
might  exact  whereas  the  act  of  1SS3  requires 
a  license  fee  of  fSOO  in  crataln  cases,  and  of 
1150  in  other  cases.  The  special  act  of  1869 
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does  not  reqtilTe  a  license  fee  to  be  paid  In 
advance,  while  the  act  ot  18S3  doee  make  such 
requirement.  Again,  section  2  of  the  act  of 
1883,  as  has  already  been  stated,  requires  a 
petition  to  be  signed  by  the  majority  of  the 
legal  Toters  of  the  town  before  the  connty 
board  can  grant  a  license,  bat  the  special  act 
of  1869  requires  no  petition  of  any  kind.  Sure- 
ly, It  could  not  have  been  Intended  by  tbe 
legislature  that  the  township  authorities 
should  Issue  a  license  under  the  act  of  1869, 
In  the  face  of  a  petition  signed  by  a  majority 
of  the  legal  voters  of  the  town,  requesting 
the  county  board  to  grant  such  license.  It 
could  not  have  been  Intended  that  tbe  au- 
thoritlea  of  tbe  two  bodies,  to  wit,  tbe  town 
and  the  connty,  should  both  Issue  licenses  In 
tiie  town.  The  connty  boards  are  problMted 
by  the  act  of  1883  from  issuing  Itcaues  within 
two  miles  ot  any  Incorporated  town,  cl^,  or 
Tfllsge  where  the  corporate  authorities  may 
license,  bnt  under  tbe  special  act  of  1888  the 
town  of  Thornton  could  Issue  a  license  any- 
where In  the  township;  so  that,  if  the  special 
act  of  1889  is  still  in  forc^  the  proTlsion  in  re- 
gard to  the  limit  of  two  miles  would  be  mean- 
ingless, so  Our  as  the  town  of  Thomtoi  la 
concerned.  Tbe  inconsistencies  betwerai  the 
two  acts  are  so  manifest  that  the  two  cannot 
stand  togetber.  and  therefore  tbe  qteclal  act 
of  1S09;  beliig  ae  earlier,  cannot  be  enforced. 

But  the  repugnancies  between  the  act  of 
May  4,  1867,  and  tbe  act  of  18R9  are  more 
flaring  tban  those  wblch  exist  between  the 
latter  act  and  the  act  of  1883.  Tbe  act  of 
Hay  4,  1887.  Is  entitled  **An  act  to  regulate 
the  sale  of  intoxicating  liquors  outside  tbe 
lnc(»i>orated  limits  of  cities,  towns  and 
Tillages."  Being  a  general  act,  it  therefore 
necessarily  applies  to  so  mnCb  of  the  town- 
sh^  of  Thornton  as  Is  outside  of  the  cor^ 
porate  limits  of  the  d^.  towns,  and  vlllagesi 
In  that  town.  The  act  of  1887  problbtts  the 
sale  of  liquors,  outside  of  tbe  limits  of  any 
town,  dty,  or  Tilbge,  in  quantities  less  than 
flre  gallons  and  in  Uie  original  packages  as 
put  up  by  the  mannfactnreis,  and  its  Tlola- 
tion  Is  pnidBhable  by  fine  or  Imprisonment. 
It  thus  makes  all  sales,  except  in  tbe  quan- 
tity and  packages  as  above  stated,  illegal 
and  punishable.  It  makes  no  exception  of 
any  sale.  It  necessarily  follows  that  all  the 
territory  situated  in  the  town  of  Thornton, 
outside  of  tbe  Incorporated  limits  of  towns, 
cities,  and  villages  therein,  is  nnder  the 
oiteratlon  of  the  act  of  1887.  The  words, 
"whoever  shall"  seem  to  have  been  chosen 
for  the  express  purpose  of  making  the  act 
ot  1887  genera]  In  Its  operation.  In  the  face 
of  the  provisions  of  the  act  of  1887,  the  sale 
of  liquors  in  small  quantities  cannot  be  car- 
ried on  legally  in  that  portion  of  the  town 
of  Thornton  which  lies  outside  of  the  Incor- 
porated Tillages  and  the  city  In  said  town- 
ship, unless  the  county  board  exercises  Its 
discretion  to  license  the  traffic.  Section  5 
of  the  act  of  1887  expressly  excepts  from 
Its  operation  the  connty  board  of  each  coun- 
ty. But  for  the  exception  contained  In  sec- 


tion 6,  all  the  licensing  power  would  have 
been  taken  away  from  the  county  boards. 
But  that  section  provides  that  nothing  con- 
tained In  the  act  "shall  be  construed  so  as 
to  prevent  county  boards  from  granting  li- 
cense to  keep  dramshops  as  is  now  allow- 
ed by  law."  The  town  of  Thornton  is  not 
included  In  this  exception,  and,  as  tbe  act 
of  1887  prohibits  all  sales  outside  of  the  In- 
corporated limits  of  cities  and  villages,  the 
power  to  license,  which  the  town  of  Thorn- 
ton had  under  the  act  of  1869.  was  neces- 
sarily taken  away  by  tbe  act  of  1887.  It  ia 
a  well-settled  principle  that  such  an  express 
exception  as  is  made  by  the  legislature  in 
■section  S  exdodes  all  others.  "An  express 
exception,  exemption,  or  saving  exdades 
others.  When  a  general  rule  has  been  es- 
tablished by  statute,  with  exceptions,  tbe 
court  win  not  cnrtail  the  former  nor  add 
to  the  latter  by  implication.  Sxc^tioiis 
stro^then  the  force  of  a  general  law,  an-1 
enumeration  weakens  It  as  to  things  not  ex- 
pressed." Sutta.  St.  Const  p.  414,  |  S28. 
The  intcodnctlon  of  an  excqrtton  as  to  tbe 
operation  of  a  general  statute  is  necessarilr 
exclnsiTe  of  all  other  Independent  extrinsic 
exc^ions.  DutUm  t.  City  of  Anrora,  114 
lU.  188,  28  N.  SL  461;  Black,  Interp.  Law.  p. 
276.  The  constitution  of  1870  not  only  re- 
quires that  township  organisation  shall  be 
proTlded  tor  by  general  law,  bnt  also  forbids 
the  passage  of  any  local  or  q)edal  lav  rsen- 
latlng  township  affairs,  la  view  of  tbia 
fact  It  18  the  duty  of  oonrts  m  tbls  state  to 
favor  a  construction  which  will  make  gen- 
eral laws  apply  to  mattters  eoTered  by  prior 
special  legislation.  Such  a  constmetfoa  wHl 
be  more  readily  faTored  tban  would  be  tbe 
case  If  the  legislature  still  retained  the  pow- 
er to  aiact  spedal  laws  ap^lcable  to  tbe 
same  subject.  HcCiwmlck  t.  PwbSo,  an^a. 

It  is,  taowerw,  claimed  aa  tbie  part  of  tbe 
defendant  In  error  that  the  provlsiona  of  a 
special  charter  or  special  authority  derived 
from  the  l^lslature  are  not  affected  by  gen- 
eral legislation  on  t^  subject  It  baa  been 
held,  howoTer,  tbat  this  general  prludple  ap- 
piles  in  this  Btato  in  respect  to  mnntelpal 
charters  with  a  diminishing  force  since  tiw 
adoption  of  article  4  at  section  22  of  tbe  oiw- 
stitution  of  1870.  Spring  t.  City  of  Oln^, 
78  IlL  101.  I^e  maxim,  *H3eDeraUa  apedall- 
bus  non  derogant"  imposes  a  well-recognic- 
ed  rule  In  the  Interpretation  of  statutes.  It 
has  its  basis  In  the  presumption  "that  tbe 
legislature,  in  passing  a  graeral  law,  has 
only  general  cases  in  Tlew,  and  not  particu- 
lar cases  which  have  already  been  provided 
for  by  special  act"  McOormIck  v.  People, 
supra.  It  Is  sought  to  apply  this  maxim  to 
tbe  present  case  by  contending  that  the  gen- 
eral acts  of  18S3  and  18S7  cannot  repeal  the 
special  act  of  X809,  granting  a  spedal  power 
to  the  town  of  Thornton.  But  the  rule  ex- 
pressed by  the  foregoing  maxim  has  no  ap- 
plication where  the  language  of  the  geoeral 
act  shows  tliat  It  was  the  Intention  of  the 
legislature  to  repeal  or  modify  the  provisions 
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of  tb9  ipedal  act  McCormlck  t.  -People, 
supra.  There  Is  no  rule  which  prohibits  the 
repeal  of  a  spedal  act  by  a  general  one,  and 
the  question  is  always  one  of  Intention.  Mc- 
Cormlck T.  People,  supra.  The  intention  to 
abrogate  the  provisions  of  a  apedal  act  by 
a  general  one,  which  Is  later  in  date,  la  man- 
ifested by  the  fact  that  the  provldons  of 
both  cannot  stand  together.  Black,  Interp. 
Lav,  p.  118.  In  Sprlag  City  of  Ohiey,  78 
XIL  101,  It  appeared  that  the  city  of  Olney 
was  Incorporated  by  a  special  act  In  18U7, 
conferring  upon  the  city  council  authority 
to  levy  a  tax  tcx  cltj  purposes,  not  exceed- 
ing one-half  of  1  per  cent  per  annum,  but 
by  a  subsequent  act  passed  on  April  15, 
1873,  incorporated  cities  were  authorized  to 
lery  taxes  annually,  not  exceeding  3  per 
cent;  and,  the  city  council  having  levied  a 
tax  of  1  per  cent.  It  was  Insisted  that  the 
limitation  Imposed  by  the  special  charter  of 
1867  to  a  levy  of  only  one-half  of  1  per  ceut 
must  control.  It  was,  however,  there  held 
that  the  act  of  April  15,  1873,  applied  aa  well 
to  cities  Incori)orated  under  special  charters 
aa  to  those  Incorporated  under  the  general 
act  of  1872.  In  that  case  the  principle  was 
Insisted  upon  that  statutes  of  a  general  na- 
ture do  not  repeal,  by  Implication,  charters 
and  special  acts,  passed  for  the  benefit  of 
particular  municipalities;  but  the  principle 
was  held  to  be  Inapplicable  In  that  case,  ax>- 
on  the  ground  that  the  act  of  1873  drew  no 
distinction  between  cities  chartered  by  a 
general  law  and  those  Incorporated  by  a 
special  act  of  the  legislature.  Again,  In  Mc- 
Cormlck V.  People,  supra,  the  special  char- 
ter of  an  Incorporated  town  passed  In  18G7 
provided  for  the  election  of  the  president  of 
a  board  of  trustees  by  the  board  itself;  but 
In  1SS7  a  general  law  was  passed  providing 
for  the  election  of  the  president  of  the  board 
by  the  voters  of  the  town,  and  It  was  held 
that  the  provisions  of  the  general  law  were 
so  far  In  conflict  with  those  of  the  special 
charter  as  to  work  a  repeal  of  the  latter  by 
Implication;  and  It  was  also  there  held  that 
the  question  whether  the  general  law  oper- 
ated to  repeal  the  special  act  was  a  question 
entirely  of  Intention. 

Applying  these  principles  to  the  case  In 
band,  we  are  of  the  opinion  that  the  Inten- 
tion of  the  legislature  was  to  establish,  by 
the  acts  of  1883  and  18S7,  a  uniform  system 
In  r^ard  to  the  issuance  of  licenses  to  sell 
liquor,  which  is  inconsistent  with  the  spe- 
cial power  conferred  upon  the  town  of 
Thornton  by  the  act  of  1869,  and  that,  there^ 
fore,  the  latter  act  Is  not  now  In  force,  being 
repealed  by  the  mbsequent  legislation  of 
188S  and  18S7. 

For  the  reasons  above  itated,  the  order  of 
tiie  superior  court  of  Cook  county  In  refus- 
ing leave  to  file  the  Information,  as  request- 
ed by  the  district  attorney.  It  reversed,  and 
the  cante  Is  remanded  to  fbxt  court  tor  tut- 
ther  proceedings  In  accordance  wttb  the 
Tiews  herela  •xpreued.  Beveraed  «nd  re- 


-<i      ■   ass  HI.  G8) 

MunrnY  V.  city  of  teicAaa", 

(Supreme  Court  of  Illinois.    June  21,  XOCio.) 

UVmClPAl,  CORPORATTO.N'S— ASSESS.MSNT— SS- 
TIUATS. 

Under  City  Ordinance  July  28.  ISO^i  I  4, 
sppoiDting  three  certain  persons  commib^iotiert 
to  etitimate  the  cost  of  a  certain  iuipi-oveiueut, 
a  report  signed  by  only  oae  of .  them,  and  by 
two  persons  .whom  the  record  did  aot  show  to 
be  connected'  with  the  proceeding,  was  ille- 
gal, and  could  not  support  an  sasessment;  joint 
action  of  the  three  appointees  being  necessai-y. 

Error  to  Cook  county  court;  P.  H.  Hanford; 
Judge. 

Objections  by  Jam^  A.  Murphy , to  the  cott- 
flrmatlon  of  a  special  assessment  by  the  city 
of  Chicago.  Judgment  confirming  the  assess^ 
ment,  and  said  Murphy  brings  error.  Re- 
versed. 

WUllam  J.  DoBlln,  toe  ^lUntltr  In  cnob 

WILKIN,  J.  This  is  a  vrit  of  enor  t* 
the  coun^  eonrt  of  Cook  county  to  reverse 
Its  judgmeot  sfflrmlng  a  special  assessmeM 
against  the  properly^  of  plaintiff  in  error  by 
the  city  for  laying  a  water-supply  pipe  on 
South  Chicago  avenue,  from  Bigbty-Seventli 
street  to  Manistee  avenue  in  said  city.  By 
section  4  of  the  ordinance;  which  waa  passed 
July  23,  1880,  H.  3.  Jones.  J.  S.  Sheahan,  and 
F.  O.  Keisey  were  appointed  commissioners 
to  make  an  estimate,  of  the  cost  of  the  im< 
provement  The  report  of  the  cost  ifsa  made 
on  July  27,  1806,  but  was  signed  by  only  one 
of  said  commissioners,  H.  J.  Jones;  tlie  other 
two  persons  signing  the  same  being  Hiram  P. 
Thompson  and  Lawrence  Dobsoo.  One  of 
the  objections  filed  by  the  plaintiff  In  error 
to  the  confirmation  of  the  assessment  was 
that  the  estimate  of  the  cost  of  said  Improve- 
ment Is  void,  which  objection  was  overruled^ 
In  this  there  was  manifest  error.  Only  the 
persons  named  as  commissioners  In  the  or- 
dinance could  legally  act  in  making  the  es- 
timate, unless  others  were  regularly  substi- 
tuted In  their  stead,  and  there  Is  nothing  In 
this  record  to  show  that  any  such  change 
was  made.  The  commissioners  appointed  by 
the  ordinance  must  not  only  act.  but  their 
action  must  be  Joint  and  a  report  signed  by 
but  one  or  two  of  those  appointed,  and  by  a 
stranger  or  strangers,  is  Illegal  and  void. 
Markley  v.  City  of  Cblcago,  170  111.  358,  48 
N.  E.  952,  and  cases  there  cited.  The  Judg* 
ment  of  the  county  court  will  be  reversed, 
and  the  cauae  rwnanded.  Judgment  n* 
versed. 


aSG  111.  613} 

KRAMER  T.  NORTHERN  HOTEL  OO. 

(Supreme  Coart  of  Illinois.    June  21,  1900.) 

ASJOININO  LANDOWNSRS  —  PARTT  WAIX8  — 
DAMAOBS-BAaBMBNT— LATBRAL  SUPPORT. 

Where  defendant  erecUng  a  building  con- 
tignons  to  that  occupied  by  plalndCF  as  ten- 
ant secured  bis  permlsalon  to  extend  founds* 
tions  under  his  wall  on  condition  that  defend- 
ant sustain  the  wall  during  the  work,  and  r» 
store  It  In  good  condition,  and  pay  all  damagsn 
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tor  which  he  woald  be  liable  independent  of 
the  ftrreetaeut,  be  we>  not  liable  (or  damages 
caosod  by  tbe  snbaeqaent  natural  settling  of 
the  foundation;  there  being  no  duty  of  lateral 
support. 

Appeal  trom  appellate  court.  Firat  die 

trict 

Action  b7  Edward  Kramer  against  the 
Northern  Hotel  Company  (or  damages  to 
plaintiff's  premises.  From  a  Judgment  of 
the  appeUate  court  (85  111.  App.  204)  affirm- 
Ing  a  Judgment  In  defendant'a  faror,  plain- 
tiff appeals.  Affirmed. 

Bamum  A;  Bamum  and  Robins  S.  Mott, 
Air  appellant  Hngb  L.  Bnmham.  for  ap- 
pellee. 

PHILLIPS,  J.  On  May  IS.  1800,  the 
pellant,  as  first  party,  and  appellee,  as  sec- 
ond [tarty,  entered  into  a  written  agreement, 
In  which  it  was  recited  that  the  hotel  com- 
pany was  desirous  of  erecUng  a  hotel  build- 
ing in  the  city  of  Ohlcago,  the  east  line  of 
which  was  to  be  contlgnooB  with  and  ad- 
Joining  the  premises  occupied  by  Kramer 
aa  a  saloon  and  boarding  boose,  and  that 
it  was  desirous  of  exten<1ing  its  east  (oonda- 
tlou  nnder  tbe  west  wall  and  west  portion 
o(  the  basement  of  the  building  so  occupied 
by  him  as  tenant,  and  license  so  to  do  was 
tberein  given  on  the  payment  to  Kramer 
of  $1,800,  conditioned  on  the  hotel  company 
obtaining  the  written  consent  of  tbe  owner 
of  the  building,  and  permission  was  glren 
to  tear  down  such  portion  or  portions  of  the 
west  wall  inclosing  tbe  basement  as  might 
be  necessary,  and  to  occupy  the  basement 
for  the  purpose  of  excavating  and  building 
the  foundation  of  said  hotel  building,  and 
BO  to  nse  and  occnpy  the  said  basement  for 
45  consecntlTe  days,  and  no  longer,  fixing 
therein  the  date  of  commencing  such  opera- 
tions. It  was  further  provided  that  five 
days'  written  notice  should  be  given  to  the 
said  Kramer  of  tbe  time  of  commencing 
operations,  so  as  to  permit  him  to  remove 
certain  saloon  flxtures.  It  was  further  pro- 
vided that  the  hotel  company  should  first, 
before  commencing  any  other  work,  remove 
and  restore  on  the  other  dde  of  the  base- 
ment all  sewer,  water,  and  gas  pipes,  so  that 
Kramer  might  not  be  in  any  wise  disturbed 
in  his  use  of  the  sewer,  water,  and  gas  In 
said  bnllding;  and  also  that  the  hotel  com- 
pany should  not  obstruct.  In  any  manner, 
the  entrance  to  the  saloon  or  upper  part  of 
BBid  building,  and  that  the  hotel  company 
"will  at  its  own  expense  support  and  sustain 
the  west  wall  of  tbe  said  building  during  the 
excavating  and  putting  In  of  said  founda- 
tions, and  will  restore  said  basement  Includ- 
ing sewer,  water,  gas,  and  waste  pipes,  and 
said  west  wall,  to  the  party  of  the  first 
part  at  tbe  conclusion  of  said  work,  in  the 
same  condition  aq  the  same  now  are,  except 
only  as  to  the  saloon  fixtures,  which  are  to 
be  removed  by  the  party  of  the  first  part; 
that  It  will  wholly  finish  and  complete  said 
operations  within  (orty-five  days,"  and  pro- 


viding for  Uqnldated  damagea  at  ISO  per  day 

for  each  day  HaA  tbe  baaemeot  dioold  remain 
in  an  mtflnlabed  ccaidttion  after  45  days  tnm 
tb»  commencing  of  work  according  to  notice; 
"and  that  It  will  pay  to  tbe  par^  of  tbe  fint 
part  any  damages  which  he  may  nutaln  In 
and  about  the  c<»stnictlon  of  aaJd  hotd 
building,  and  for  which  said  party  of  tbm 
second  part  wooM  be  liable  were  tt  not  tor 
this  Instmment  other  than  smdi  damages  as 
may  be  snatalned  by  htm  by  reason  <^  ttae 
use  and  occopatton  of  the  basement  and,  in 
addition  thereto,  will  pay  any  and  all  dam- 
ages which  may  be  snatalned  by  the  party 
of  the  first  pert  by  reascm  of  the  negligence 
of  the  party  of  the  second  part  ita  agoits 
or  servanta.  In  or  aboot  any  of  the  work  or 
(^rationa  In  or  about  the  said  basemoit.*' 
Time  waa  made  of  the  essence  of  tbe  agree- 
ment Afterwards  the  appellant  commenced 
his  suit  in  assumpsit  thereon  against  the  ap- 
pellee, alleging  certain  breadies  of  tbe  con- 
tract to  which  the  defendant  pleaded  not 
guilty.  On  the  trial  it  was  attempted  to 
be  shown  that  the  foundation  put  In  by 
defendant  settled,  causing  crat^  In  aH>el- 
lant's  building,  and  that  thereby,  and  on 
account  of  failure  to  take  care  of  the  wa- 
ter falling  on  plalntUTs  roof,  and  the  re- 
moval of  the  down  spout  which  had  formerly 
passed  through  plalntUTs  vrest  fire  wall, 
which  extended  some  18  Inches  above  the 
roof,  and  thence  down  the  side  of  bis  bonae, 
and  (allure  by  tbe  defendant  to  supply  an- 
othet,  the  water  came  down  through  the  va- 
rious Htories  of  plaintKTs  house,  thereby 
drenching  bis  rooms,  damaging  his  furniture, 
and  causing  his  boarders  to  leave.  The  Jury 
found  the  Issues  for  the  defendant  and  also 
answered  specially  certain  Interrogatories,  all 
of  which  supported  their  general  finding. 
The  judgment  of  the  circuit  court  has  been 
affirmed  by  the  appellate  court  No  cause  is 
shown  by  the  errors  assigned  for  a  reversal 
of  that  Judgment,  unless  there  was  error  in 
tbe  giving  of  Inatructlona  <^ered  by  the  ap- 
pellee. 

Appellant  complains  of  certain  instructions 
given,  but  we  fail  to  find  any  reason;  from 
bis  brief,  for  his  contention  tdiat  they  are  in- 
correct, or  the  jury  were  misled  by  them. 
By  the  second  Instruction  the  jury"  were  told 
that  if  they  believed,  from  the  evidence,  that 
the  defendant  before  entering  upon  plaiu- 
tiflfs  premises,  received  permission  so  to  do 
and  do  certain  work.  Including  tbe  removal  of 
the  down  spout  and  the  placing  of  another  in 
Its  stead  to  carry  the  water  from  the  prem- 
ises occupied  by  tbe  plaintiff,  and  that  it 
by  Its  servants,  was  making  every  ^ort  to 
complete  said  work,  and  would  have  done  so 
before  the  plaintiff's  premises  bad  been  dam- 
aged but  foe  the  fact  they  were  ordered 
from  the  premises  by  tbe  plaintiff  himself 
before  said  work  was  completed,  thereby  re- 
voking the  permlss'on,  and  that  defendant'a 
servants  had  no  right  to  stay  longer,  then  the 
jury  should  find  defendant  hot  guilty  for  any 
damages  caused  by  Its  (allure  to  complete 
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said  woxk.  And  by  ttie  third  InBtnictlon  the 
Jury  were  told  that,  even  If  they  believed 
tb&t  the  plaintiff  ordered  the  agents  or  serv- 
ants of  the  defendant  away  because  having 
been  told  to  do  so  by  one  John  Boot,  the 
architect  even  If  Boot  did  give  such  ad- 
vice, the  plaintiff  was  not  excused  from  the 
duty  of  permitting  the  defendant  to  repair 
the  roof  or  down  spout,  and  that.  If  the  plain* 
tiff  refused  to  permit  the  workmen  of  the 
defendant  from  making  such  repairs,  be 
could  not  recover  for  any  damages  wtal<A 
happened  after  that  time.  These  two  m- 
stractions  were  based  on  the  evidence,  and 
there  was  no  error  In  giving  them.  By  ttie 
fourth  instruction  the  Jury  were  told  that  no 
duty  rested  upon  the  defendant  ot  prevent- 
ing the  plaintiff's  west  wall  or  bvU^ng 
from  sinking  along  with  the  defendant's 
own  building;  and  by  the  flfttt  that  if  they 
believed,  from  the  evldenee,  that  the  de- 
fendant, at  the  end  of  flie  4B  days,  restored 
plaltttUTs  cellar,  including  the  sewer,  water, 
gas,  and  waste  itlpes  and  the  west  wall  of 
plaintiff's  building,  to  as  good  ft  condition 
as  they  were  In  at  the  time  when  tile  de- 
fendant entered  to  bnlld  Its  foundation,  and 
that  the  defendant  afterwards  used  reaatm- 
able  care  In  erecting  Its  own  building,  not 
to  Injure  plaintiff's  premises,  the  plaintiff 
coTdd  not  recover  for  any  damages.  If  any 
there  were,  caused  thereafter  by  reason  of 
any  sinking,  settling,  or  other  Injury  to 
plalnturs  building  resulting  B(Ae1y  from  the 
construction  and  settilsg  of  the  wall  and 
the  building  which  the  defendant  built  up- 
on its  own  adjoining  iiroperty.  And  by  the 
sixth  instruction  they  were  told  fiiat  tbe 
defendant  was  required  to  support  plaln- 
tltTs  west  wall  only  while  it  or  its  agents 
were  at  work  In  the  basranent  of  plaintiff's 
premises,  and  on  leaving  said  basement  at 
the  completion  of  their  work  they  were  on- 
ly required  to  leave  the  support  to  said  wan 
in  as  good  condition  as  when  they  entered 
to  begin  their  work;  and  that  if  they  be- 
lieved, from  tbe  evidence,  that  the  defend- 
ant did  these  things^  then  the  plaintiff  could 
not  recover  for  damages.  If  any  there  were, 
which  resulted  afterwards  by  reason  of  the 
sinking  of  said  west  wall  of  plalntltTs  build- 
ing. It  will  be  noted  that  by  the  terms  of 
tbe  ctmtract  the  defendant  was  not  absolved 
from  the  payment  of  damages  sustained  by 
tbe  plaintiff  other  than  those  sustained  by 
reason  of  the  use  and  occupation  of  the 
tiftsement,  and  that  the  defendant  expressly 
ngrced  to  pay  such  damages  for  which  it 
^Ii?^t  be  liable  were  it  not  for  the  Instru- 
ment. By  the  further  terms  of  the  instm- 
ment,  however,  the  defendant  was  only  re- 
quired "at  its  own  expense  to  support  and 
sustain  the  west  wall  of  said  bnTldlng 
(plaintiff's  building]  during  the  excavating 
and  putting  In  of  said  foundation."  This 
requirement  would  negative  the  Idea  that 
defendant  was  required  to  support  plain- 
tiff's wall  so  as  to  prevent  it  settling  there- 
after with  ■  the  foundation  upon  which  It 
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stood.  The  relations  sustained  by  the  par- 
ties under  the  contract  were  not  the  same  as 
parties  to  a  party-wall  agreement.  Plain- 
tiff was  a  tenant  merely.  Defendant  was 
given  the  right  to  put  down  its  foundation 
under  his  building,  for  which  he  received 
¥1,800.  No  recovery  can  be  had  for  dam- 
ages the  reasonable,  natural,  and  ordinary 
result  of  tbe  location  of  this  foundation  and 
the  placing  of  the  superstructure  upon  It 
No  duty  of  lateral  support  rested  upon  de- 
fendant City  of  Quincy  v.  Jones,  76  III. 
2S1.  Tbe  remaining  instruction  did  not  go 
to  the  right  but  only  to  the  extent,  of  re- 
covery. Finding  no  error  In  the  record,  the 
Judgment  of  the  appellate  court  for  the 
First  district  la  affirmed.  Judgment  af- 
flrmodi 


(1»  lU.  Ht) 

NOBTH  OHIOAOO  ST.  R  00.  v.  KASFBIBS. 
(Sapreme  Court  of  Illinois,    June  21,  1900.) 

BTRBBT  RAILWATS-^UMPINQ  ON  MOVIKQ  CAR 
-OPROOP  OF  C0STOK-SNCOVItAaBHBNT  OF 
CnSTOlC  —  NBOUOBNCS  PBR  Bm  —  OIRCVU- 
STANCES~IN8TRCCnON-PSOTIN0B  OF  JVRT. 

1.  Where,  at  tbe  transfer  station  from  de- 
fendant's dectric  line  to  their  cable  cars,  tbe 
latter  were  started  bj  the  car-bam  cable,  and 
were  carried  by  their  own  momentum  a  dis- 
tance of  50  feet  to  where  tbe  down-town  cable 
was  picked  up,  and  the  plaintiff,  who  had  run 
after  a  car  while  it  was  moving  slowly  of  its 
own  momentum,  and  stepped  on  the  platform, 
was  thrown  and  injured  by  the  suaden  Jerk 
occasioned  by  the  picldng  up  of  the  down-town 
cable,  evidence  that  passengers  duriog  the 
crowded  travel  of  the  morning  hours  were  in 
the  habit  of  mnnlng  after  the  cars  and  Jump- 
ing on  them  at  that  point  was  Incompetent  for 
the  pnrpose  of  estabushlng  a  standard  of  or- 
dinary care. 

2.  Evidence  that  it  was  the  custom  of  pas- 
sengers during  the  crowded  travel  of  the  mom- 
log  hours,  to  so  ran  after  and  Jump  on  the 
cars,  and  that  the  defendant's  conductors  en- 
couraged them  in  so  doing,  by  assisting  them 
on  the  car  and  telling  them  to  come  on.  was 
competent  to  show  negligence  on  the  part  of 
the  defendant. 

8.  An  iQBtraction  that  the  court  did  not 
mean  to  give  an  opinion  as  to  what  were  or 
we^  not  tbe  facts  is  the  case,  bnt  that  It  was 
solely  and  exclusively  tor  the  jury  to  deter- 
mine from  the  evidence,  and  having  done  so 
to  apply  to  them  the  law  as  stated  In  the  in- 
stractions,  was  not  objectionable  as  giving  the 
jury  to  understand  tlii^  were  Independent' of 
the  law. 

Appeal  from  api>ellate  court  First  district 
Action  by  Lambert  Kaspers  against  the 
North  Chicago  Btreet-Ballroad  Company. 
From  a  Judgm^t  in  favw  of  plaintiff,  af- 
firmed in  the  appelate  court  (8S  IlL  App. 
Sl^,  defendant  appeals.  Affirmed. 

John  A.  Rose  and  Louis  Bolsot  Jr.  (W.  W. 
Gurley,  of  counsel),  for  appellant  Francis 
J.  Woolley,  tor  appellee. 

GARTWRIGHT.  J.  On  December  81, 1896, 
the  appellee,  Lambert  Kaspers,  who  was  then 
14  years  of  age.  was  employed  as  a  cash  boy 
at  the  store  of  Marshall  Field  &  Co.,  In  Chi- 
cago, earning  three  dollars  a  week.  He 
lived  on  Wolfram  street  and  was  required 
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to  be  at  the  gtore  at  8  o'clock.  On  tb&  mqra- 
Ing  of  that  day  he  took  one  of  appellant's 
Lincoln  avenue  electric  cars  at  the  corner  of 
Hemdon,  George,  and  Lincoln  avenues,  and 
became  a  passenger  on  appellant's  street  rail- 
way to  the  bnslness  part  of  the  city,  near  the 
place  of  his  employment.  He  paid  his  fare, 
and  received  a  transfer  ticket  enabling  him  to 
ride  from  the  end  of  the  electric  line  on  ap- 
pellant's cable-car  line  the  rest  of  the  dis- 
tance. He  was  carried  to  the  end  of  the 
electric  line  at  the  comer  of  Lincoln,  Wrlgbt- 
wood.  and  Sheffield  avenues,  and  when  he 
got  olT  the  car  he  saw  a  train  of  four  cars, 
consisting  of  a  grip  car  and  three  passenger 
cars,  standing  on  Sheffield  avenue,  ready  to 
start  He  walked  towards  It,  and  when 
about  20  feet  behind  tt  it  started.  He  ran 
up  to  the  train,  and  ran  alongside  of  It  past 
three  cars,  and  attempted  to  climb  on  the 
fnmt  platform  of  the  first  car.  He  had  got 
on  the  step  at  the  front  end  of  the  car,  and 
was  stepping  up  on  the  front  platform,  when 
the  speed  of  the  train  was  increased,  and  he 
fell  off,  with  the  result  that  he  rec^ved  a 
fracture  of  the  bones  of  the  left  leg  above 
the  ankle.  He  brought  tbls  suit  to  recover 
damages  for  his  injury,  alleging  that  he  was 
In  the  exercise  of  ordinary  care,  and  that  he 
was  injured  by  appellant's  negligence  In  caus- 
ing the  train  to  be  violently  jerked  and  ac- 
celerated In  speed,  means  of  which  he  was 
thrown  to  the  ground.  He  recovered  a  judg- 
ment for  $5,000  In  the  trial  court,  which  was 
affirmed  the  appellate  court  The  errors 
relied  on  for  reversal  are— First,  the  admis- 
sion of  evidence  as  to  the  conduct  of  con- 
ductors and  passengers  upon  other  trains  at 
times  previous  to  this  accident;  and,  second, 
the  giving  of  the  Instruction  numbered  31. 

The  evidence  established  the  following 
facts  concenilng  the  manae^ent  of  trains 
at  the  place  of  the  accident:  The  cable  cars 
start  for  down  town  from  that  c(»ner  every 
four  minutes.  The  trains  of  cars  come  out 
of  the  car  bams  by  means  of  a  cable  that 
runs  UiTougti  the  bam,  and  tiie  cars  run.  up- 
on what  Is  called  the  "stand,"  and  load  in 
th^  passengers.  The  speed  of  this  bam 
cable  la  about  four  and  a  half  miles  an  hour. 
There  la  a  separate  cable  which  conveys  the 
cars  down  town,  and  there  is  a  vault  about 
20  feet  long  between  the  two.  There  Is  no 
rope  In  the  vault,  and  the  cars  cross  It  by 
the  momentum  communicated  to  the  train  by 
the  bam  cable,  and  the  down-town  cable  i» 
picked  up  on  the  other  side.  When  the  trains 
start  from  the  stand  the  grlpman  lets  go  ot 
the  barn  cable  about  16  feet  north  of  the 
vault  The  can  then  run  by  their  own  mo- 
mentum about  60  feet  acrosB  the  vault  to 
about  16  feet  sonth  of  It,  where  the  down- 
town cable  la  indeed  up.  Where  the  grip* 
man  takes  h<dd  of  the  new  cable  la  called  the 
"pick  up,"  and  the  speed  ot  that  cable  is  nine 
miles  an  hour.  It  was  at  this  plac^  where 
the  gripman  took  hold  of  the  new  cable,  that 


the  train  started  at  a  Caster  rate,  and  the 
plainUff  fell  off. 

The  evidence  admitted  over  the  objection 
of  defendant  was  that  at  the  place  where 
plaintiff  ran  along  the  train  and  tried  to 
get  on  the  car  passengers  frequently  ran 
and  jumped  on  as  the  train  was  moving 
slowly,  and  that  conductors  received  pas- 
sengers In  that  way,  and  encouraged  tbe 
practice,  telling  them  to  come  on,  and  aid- 
ing them  to  get  on.  There  was  no  claim 
of  any  willful  Injury  to  the  plaintiff,  and 
he  was  required  to  prove  that  he  was  in  the 
exercise  of  ordinary  care  for  his  own  safety. 
But  it  is  not  negligence  per  se  and  as  mat- 
ter of  law  for  a  passenger  to  get  on  a  street 
car  when  it  is  in  motion.  Whether  he  was 
guilty  of  negligence  In  d<^ng  so  is  a  question 
of  fact  d^ending  upon  the  rate  of  ^eed  of 
the  car  and  other  circumstances.  Railroad 
Co.  V.  Wlswell,  168  111.  603,  48  N.  E.  407. 
That  question  has  been  settled  by  the.  judg- 
ment of  the  appellate  court  The  care 
which,  as  a  matter  of  law,  plaintiff  was 
bound  to  prove  was  such  degree  of  care  as 
a  reasonably  prudent  person  would  exer- 
cise under  similar  conditions.  On  that 
question  he  would  not  be  entitled  to  prove 
tl^e  mere  fact  that  other  persons  boarded 
the  defendant's  cars  while  In  motion,  for 
the  purpose  of  establishing  a  standard  of 
ordinary  care,  regardless  of  whether  those 
persons  were  reasonably  prudent  or  negli- 
gent in  so  doing.  At  this  hour  of  the  day 
there  was  a  great  amount  of  travel  at  the 
point  In  question,  and  the  general  public  era- 
braces  not  only  the  reasonably  prudent  and 
cautious,  but  the  careless,  the  heedless,  and 
the  reckless.  It  Is  not  competent  to  show, 
as  an  excuse  for  an  act  of  negligence,  that 
others  are  accustomed  to  be  equally  negli- 
gent The  evidence  did  not  show  a  general 
custom,  of  the  public  to  get  upon  the  cars  in 
that  way,  and  if  the  jury  should  conclude 
that  the  persons  who  did  so  were  not  rea- 
sonably prudent  but  were  careless,  that 
fact  would  not  establish  that  the  plaintiff 
was  in  the  exercise  of  ordinary  care  In 
doing  the  same  thing.  But  In  this  case  the 
evidence  was  not  only  of  the  fact  that  oth- 
er passengers  got  upon  cars  while  In  mo- 
tion at  this  place,  but  also  that  the  defend- 
ant permitted  them  to  do  so  without  objec- 
tion, and  even  encouraged  the  practice. 
The  evidence  tended  to  prove  notice  to  the 
defendant  of  the  fact  that  passengers  were 
likely  to  get  aboard  there  under  those  cir- 
cumstances, and  also  to  prove  that  the  de- 
fendant did  not  discourage  the  practice  or 
prohibit  it,  but  rather  induced  it,  and  a 
continuance  of  It,  through  Its  conductors, 
and  If  those  facts  wrae  established  it  be- 
came defendant's  duty  to  run  Its  trains  with 
reference  to  the  practice  and  consistently 
with  it  Plaintiff  was  a  passenger  entlUed 
to  tte  degree  of  care  due  from  the  de- 
fendant to  a  passenger,  and  If  the  detoid- 
ant  knew  that  persons  would  probably  be 
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(etting  on  tbe  moTlnf  trains  at  that  place, 
and  consented  to  tbe  practice,  tbe  law  im- 
poBed  Qpon  it  the  dnt7  to  not  expoBo  tbe 
plaJntiff  to  nnnecessary  danger  In  adopting 
tbe  practice,  and  to  manage  tbe  train  ac- 
cordingly. PennsylranlB  Co.  t.  McCaffrey, 
173  III.  1G3.  60  N.  m.  713;  Railroad  Co.  t. 
Lowell.  16  U.  S.  209.  14  Sap,  Ct  281.  88  U 
Sd.  181.  The  defendant  might  have  bad 
the  effect  ot  tbe  evidence  properly  limited 
when  ft  was  admitted,  or  by  Instniction,  but 
as  it  was  competent  for  odb  purpoK  It  waa 
not  error  to  admit  It. 

The  trial  court  gave  to  tbe  Jnry,  on  Its 
own  motion,  the  following  Instruction,  num- 
bered 31:  "Neither  by  these  InstnictlonB  or 
the  special  Interrogatories,  nor  by  any  words 
uttered  or  remark  made  by  the  court*  during 
this  trial,  does  or  did  the  court  luttmate  or 
mean  to  give,  or  wish  to  be  understood  as 
glTlng,  an  opinion  as  to  what  the  proof  Is 
or  what  It  Is  not,  or  what  the  facts  are  In 
this  case  or  what  are  not  the  facts  therein. 
It  Is  solely  and  exclusively  for  the  Jury  to 
And  and  determine  tbe  facts,  and  this  tbey 
must  do  from  the  evidence,  and.  having 
done  so,  then  apply  to  them  tbe  law  as  stat- 
ed in  these  Instructions.  The  Instructions 
given  to  tbe  Jury  are  and  constitute  one 
connected  body  and  series,  and  should  be 
■o  regarded  and  treated  by  the  Jury;  that 
la  to  say,  tbey  should  apply  them  to  the 
facta  as  a  wbole,  and  not  detached  or  sepa- 
rated, any  one  Instmctton  from  any  or  el- 
tiier  of  the  otbers."  Tbe  objection  made  to 
tbls  iDBtniction  is  that  It  gave  the  Jury  to 
understand  that  they  were  Independent  of 
tbe  law.  Tbe  ultimate  questions  of  tbe  care 
of  tbe  plaintiff  and  negligence  ot  defendant 
were  to  be  determined  by  the  Jury  by  ap- 
plying the  law  as  stated  in  the  Instructions 
to  tbe  facts  as  proved  by  the  evidence,  and 
It  would  be  error  to  give  an  Inatmetion  lm< 
|w»alng  upon  them  tbeir  Independence  of 
the  court  and  tbe  law.  Ludwlg  t.  Sager,  8* 
HI.  80.  But  -we  do  not  think  tbe  Inatmetion 
la  subject  to  that  criticism.  It  directs  tbe 
July  to  find  and  determine  tbe  facta  from 
the  evidence,  and  to  apply  to  such  facts  the 
law  as  stated  in  tbe  mstructiona.  It  Is  cor- 
rect as  a  proposition  of  law.  The  Judgment 
of  the  appellate  court  la  afflrmed.  Judg- 
ment affirmed. 


(186  111.  W) 

EBTES  T.  KIUHEL  ct  aL 

OSupreme  Coart  of  Illinois.    Jnoe  21.  1900.) 

WILU— MENTAL  CAPACITY  OF  TESTATOR— UN- 
DUB  mFLUENCE  —  APPEAL  AND  ERROR  — 
"WAIVER— SUFFICIENCY  OF  EVIDENCE. 

1.  Where  errors  are  assigned,  but  are  not 
mentioned  In  the  argument,  tbey  will  be  re- 
garded as  waived. 

2.  A  testatrix  hnd  been  married  twice,  and 
been  twice  a  widow.  She  iin<l  two  bods  by 
tbe  first  mnrrinjfe,  and  one  dnnchtor  by  the 
last.  Hy  a  will  executed  in  1805,  and  a  codi- 
dt  executed  in  her  last  iilnesn,  in  ISOS,  she  left 
a  large  portion  of  her  property,  which  hnd 
been  aonuired  with  the  aid  of  her  sons,  to  the 
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dsnghter,  with  whom  she  lived.  In  1897,  a 
few  months  before  the  codicil  was  executed, 
she  made  a  wIlL  dividing  her  property  equally, 
and  then  stated  that  ane  did  not  want  the 
daughter  to  know  of  It  There  was  evidence 
that  decedent  was  over  70  years  old  at  the  time 
the  codicil  was  executed,  and  was  in  such  a 
state  of  health  that  at  timea  she  did  not  rec- 
ognize Intimate  acquaintances.  The  will  of 
1897  was  not  mentioned  In  the  codicil.  The 
codicil  was  made  and  witnessed  at  the  urgent 
request  of  the  daughter.  Aft«  testator's 
death  the  daughter  produced  tbe  will  of  1896, 
and  admitted  that  her  mother  had  reqnestcd  It 
to  be  retamed  to  her,  and  stated  that  It  bad 
been  losL  She  denounced  her  mother  for 
making  the  will  of  1897  without  her  knowl- 
edge. Beld  sufficient  to  sustain  a  Judgment 
setting  aside  the  will  of  1895  and  the  codicil. 

3.  Where  the  evidence  Is  In  Irreconcilable  con- 
flict, a  judgment  will  not  be  reversed  where  the 
evidence  of  the  successful  party,  taken  by  it- 
self, la  auffldent  to  anstaln  the  Jndgment. 

Appeal  from  circuit  conrt,  Peoria  connty; 
P.  M.  Shaw.  Judge. 

Bill  by  Maud  F.  Klmmel  and  otbers  against 
Jessie  A.  Keyes  and  others  to  set  aside  the 
will  of  Martha  A.  Klmmel.   From  a  decree 
setting  aside  the  will,  defendant  Keyea 
peals.  Affirmed. 

This  was  a  bill  In  chancery  filed  April  28, 
1899.  by  Maud  F.  Klmmel  and  NelUe  H.  Klm- 
mel, In  the  circuit  court  of  Peoria  county,  HI., 
against  Jessie  A.  Keyes,  Charles  A.  Kimmel, 
Charles  E.  Klmmel  <a  minor),  and  Charles 
A.  Kimmel,  as  guardian  ot  Cbarles  BL  Klm- 
mel, defendants,  contesting  and  seeking  to 
set  aside  a  will  executed  by  Martha  A.  Klm- 
mel, deceased,  dated  July  16,  1885,  and  a 
codidl  thereto,  dated  February  26, 188&  The 
wlU  and  codicil  were  admitted  to  probate  by 
the  probate  court  of  Peoria  county,  March  28, 
1888,  and  letters  testamentary  were  granted 
to  Jessie  A.  Keyes.  The  blU  alleges  the 
execution  ot  the  writing  July  16,  188B,  by 
Martha  A.  Keyea,  purimrting  to  be  ber  last 
win  and  testament,  and  of  the  codicil,  as 
part  thereof.  February  20,  1808,  and  tiiat  she 
died  at  Peoria,  February  80,  1806;  that  at 
ttie  time  ot  her  death  she  owned  real  estate 
In  Peoria  county,  and  left  surviving  her  no 
husband,  but  two  children,  defendants  Jessie 
A.  Keyes  and  Charles  A.  Klmmel,  and  three 
grandchildren,  Maud  F.  Kimmel  and  Nellie 
H.  Klmmel,  complainants,  and  Charles  B. 
Klmmel.  defendant,  the  only  heirs  of  John- 
son F.  Klmmel,  ber  deceased  son,  who  died 
intestate,  and  that  no  other  parties  are  In- 
terested in  the  suit;  that  Charles  A.  Klmmel 
Is  married,  and  the  other  heirs  and  lefral  rep- 
resentatives are  unmarried;  that  Charles  EI. 
Klmmel  Is  a  minor,  and  Charles  A.  Klmmel 
is  his  guardian.  The  bill  sets  up  the  will, 
which,  In  effect,  divides  the  property  among 
Charles  A.  Klmniel,  a  son  by  a  Qrst  mar- 
riage, .TesBle  A,  Keyes,  a  daughter  by  a  sec- 
ond marriage,  and  Charles  K.  Klmmel.  a 
grandson,  who  receives  a  small  portion,  while 
the  two  granddaughters  receive  the  sum  ot 
one  dollar  each  Provision  Is  made  that, 
should  Charles  E.  Klmmel  not  attnlu  his  ma- 
jority, all  money  or  estate  testatrix  had  be- 
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qneathed  him  shonld  go  «a  follows:  $200  to 
each  ot  four  persoiiB  named  therein,  and  $200 
to  the  Home  of  the  Friendless  of  North  Peo- 
ria. The  codicil  Is  as  follows:  "I  now  will 
and  beqneath  the  part  I  In  uld  will  be- 
ijueathed  to  Charlea  E.  Klmmel  to  be  divid- 
ed as  follows:  The  lot  on  Knoxrille -avenue 
to  belong  solely  to  Charles  E.  Klmmel;  the 
remainder  of  the  share  la  said  will  beqneatb- 
ed  to  Charles  E.  Klmmel  to  be  divided  equal- 
ly between  Charles  B.  Ktmmd  and  his  two 
sisters,  Maud  F.  Klmmel  and  Nellie  H.  Ktm- 
meL"  The  bill  further  all^s:  That  the 
testatrix,  Martha  A.  Keyea,  after  the  date  of 
said  original  will,  and  before  the  date  of  the 
codicil  thereto,  to  wit,  on  November  18,  1887, 
duly  executed,  and  caused  to  be  properly  at- 
tested  as  her  last  will,  another  will,  revoking 
said  original  win.  That  said  will  so  probated 
was  takea  possession  ot  by  said  Jessie  A. 
Keyes,  and  that  she  concealed  the  same  from 
the  said  Martba  A.  Keyes,  and  prevented 
her  from  deatroyteg  it,  as  she  desired  to  do. 
That  said  Martha  A.  Keyes  intended  and  de- 
signed to  have  said  will  of  November  18, 
1897,  operate  as  and  for  her  last  will.  That 
thereby  she  devised  her  estate,  as  follows: 
One-third  part  to  said  .Tesste  A.  Keyes,  one- 
third  part  to  Bald  Charles  A.  Klmmel.  and 
one-third  part,  share  and  share  alike,  to  the 
said  heirs  of  Johnson  Klmmel,  deceased,  to 
wit.  a  ninth  part  to  each  of  these  complaln- 
nnts.  and  one-ntnth  part  to  said  Charles  B. 
Klmmel.  That  said  Jessie  A.  Keyes,  know- 
ing of  the  execution  by  her  mother,  Martha 
A.  Keyee,  of  the  will  last  above  mentioned, 
and  Intending  to  defraud  complainants  and 
others  out  of  the  devises  and  bequests  In 
said  last-mentioned  will,  which  were  of  the 
value  of  $80,000,  and  secure  to  herself  more 
than  one-half  In  value  of  said  estate,  and  to 
deprive  the  complainants  and  said  Charles 
E.  Klmmel  of  all  but  one-twentlefh  part  of 
said  estate,  used,  exercised,  and  resorted  to 
falsehood  and  misrepresentation  to  Induce 
said  Martlia  A.  Keyes  to  attach  a  codicil  to 
said  original  will,  dated  February  26,  1898. 
That  said  Martha  A.  Keyes  was  at  said  last- 
named  date  (the  date  of  the  making  of  the 
codicil,  February  26,  1898)  In  her  dotage, 
and  was  a  paralytic,  and  in  a  dying  condi- 
tion, and  her  mind  and  memory  were  so  Im- 
paired that  she  was  wholly  Incapable,  by 
reason  thereof,  to  make  any  Just  distribution 
of  her  estate.  That  at  the  same  time  she 
was  under  Improper  restraint  and  undue  In- 
Uuence  of  the  said  Jessie  A.  Keyes  and  oth- 
ers, and  was  Influenced  by  the  fraudulent 
arts,  practices,  and  coercions  of  said  Jessie 
A.  Keyes  and  others.  That  said  Jessie  A. 
Keyes,  by  unkind  conduct  and  harsh  lan- 
guage to  the  said  Martha  A.  Keyes,  who  was 
then  under  the  care  of  said  Jessie  A.  Keyes. 
and  was  an  aged  and  confli-med  Invalid, 
weak  in  body  and  mind,  and  wholly  helpless, 
induced  the  execution  of  said  codicil  without 
aCfordiug  said  Martha  A.  Keyes  an  opportunity 
to  know  or  understaud  its  effect  or  purport 
on  the  original  will,  or  to  set  or  read  said 


on. 

wlU,  wfaereliy  tiie  said  will  so  probated  was 
not  the  wUl  of  the  said  Marttu  A.  Keyes, 
but  of  her,  the  said  Jessie  A.  Keyoa.  Alleges 
Charles  E.  Klmmel  is  a  minor  of  Hie  age  of 
16  yean,  and  that  Charles  A.  Klmmel  la  Ida 
guardian.  Prays  for  the  appointment  ot  a 
guardian  ad  litem,  and  that  said  last  will 
and  teatam«it  may  tM  set  aside. 

Charles  A.  Klmmel  answered  said  bin, 
admitting  the  death  of  Johnson  P.  Klmmel. 
son  of  Martha  A.  ^yes.  In  June,  1882,  In-  ^ 
testate,  leaving  Maud  F.,  N^e  H.,  and 
Charles  E.  Klmmel  hla  only  heirs  at  law; 
admits  the  heirship;  admits  that  Martha  A. 
Keyes  executed  her  last  will  on  the  18th 
day  of  November,  1887,  and  charges  that, 
for  fear  said  Jessie  A.  Keyes  would  get  pos- 
session' of  and  destroy  it,  she  deposited  It 
with  one  William  A.  Herron,  of  the  Peoria 
Savti^s  Bank,  and  at  the  time  of  leaving 
said  wlU  cautioned  him  not  to  tell  said  Jes- 
sie A.  Keyes  thereof,  as  she  would  make 
her,  said  Martha  A.  Keyes,  trouble  for  so 
doing,  without  having  first  obtained  the 
consent  of  said  Jessie  A.  Keyes  and  submit- 
ting the  provisions  thereof  to  her  for  ap- 
proval; admits  the  marriage  of  Martha  A. 
Klmmel  with  Andrew  Keyes  in  1858;  that 
he  lost  his  property  afterwards,  and  tie- 
came  a  charge  upon  Martha  A.  Keyes;  that 
Martha  A.  Keyes,  with  the  advice  of  her 
sons,  Johnson  F.  and  Charles  A.,  bought  the 
premises  In  controversy  for  $3,500;  that  the 
same  became  valuable,  and  are  now  worth 
$40,000;  that  with  the  exception  of  a  few 
hundred  dollars  the  earnings  of  Johnson  F. 
Klmmel,  assisted  by  defendant  Charles  A., 
paid  for  said  premises,  and  supported  the 
family,  consisting  of  their  mother  and  Jes- 
sie A.  Keyes.  until  the  latter  became  of  age. 
22  years  ago;  avers  that  said  will  and  codi- 
cil were  obtained  by  compulsion  and  undue 
Induence,  and  should  be  set  aside. 

Jessie  A.  Keyes  filed  a  separate  answer, 
admitting  the  death  of  Martha  A.  Keyes, 
and  averring  that  the  will  of  Martha  A. 
Keyes,  dated  July  16,  189C.  together  with 
the  codicil,  was  In  truth  and  fact  the  last 
win  of  Martha  A.  Keyes;  denies  she  ever 
executed  any  other  will  as  her  last  will,  or 
that  she  ever  revoked  said  probated  will; 
denies  she  ever  took  possession  of  said  will 
purporting  to  be  the  last  will  of  Martha  A. 
Keyes,  and  thereby  prevented  her  from  de- 
stroying It,  etc.;  denies  she  knew  of  the 
execution  of  said  alleged  will;  denies  inten- 
tion to  defraud  the  complainants  and  oth- 
ers, or  that  she  attempted  to  secure  to  her- 
self the  greatest  share  of  the  estate;  denies 
she  used  or  exercised  undue  Influence,  or  re- 
sorted to  falsehood  and  misrepresentation, 
to  Induce  said  Martha  A.  Keyes  to  attach  a 
codicil  to  said  original  will;  denies  she  was 
under  Improper  restraint  and  undue  Influ- 
ence, and  denies  she  Induced  the  execution 
of  said  codicil  without  affording  her  an  op- 
portunity to  know  or  understand  the  same: 
and  denies  all  fraud  and  undue  Influence  as 
charged  In  the  bilL  The  answer  of  defend* 
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ant  Charles  B.  Qmmel  wu  filed  hj  hi! 

guardian  ad  litem. 

ReplicatloDB  were  filed  to  the  answers  of 
all  defendants.  An  order  referring  the  Is- 
sues of  fact  to  a  jury  'for  trial  was  made. 
A  trial  was  had,  the  Jnry  finding  that  the 
will,  dated  July  16,  1895,  and  the  codicil 
thereto^  dated  February  26,  1888.  were  not 
the  last  will  and  testament  of  Martha  A. 
Keyes.  A  motlbn  for  a  new  trial  was  made 
by  appellant,  Jessfe  A.  Keyes,  which  was 
oTemded,  and  a  decree  entered  setting  aside 
the  will  and  codicil,  In  accordance  with  the 
Terdlct  of  the  Jury.  An  appeal  was  prayed 
by  appellant  to  this  court  to  rererse  this  de- 
cree. 

John  Datley  and  George  B.  Foster,  for  ap- 
pellant Dan  B.  Sheen,  for  appellees.  Ar- 
thur Kelthley,  guai-dlan  ad  litem. 

ORAIO,  J.  (after  stating  the  facts).  Errors 
are  assigned  by  appellant  as  to  the  glTlng  of 
Improper  Instructions  at  the  Instance  of  appel- 
leei,  but  those  errors  are  not  mentioned  or  re- 
lied upon  in  the  argument  of  counsel,  and  they 
must  be  regarded  as  waived.  A  party  who  al- 
leges error  must  bring  to  the  attention  of  the 
court  what  the  emv  is  of  which  he  com- 
plahis;  otherwise,  such  errors  will  not  be 
considered.  Where  an  appellant  In  his  ar* 
gnment  Insists  only  upon  one  of  several  er- 
rors assigned,  all  others  will  be  considered 
as  waived.  Railway  Oo.  v.  MpDongal,  113 
IlL  603:  Furniture  Co.  v.  Relnbold,  61.111. 
App.  328. 

The  only  question  tot  determination  be- 
fore this  court  is  whether  the  evidence  sus- 
tains the  verdict.  The  rule  on  questions  of 
this  charaoter,  as  held  by  this  court,  la,  that 
the  finding  of  the  Jury  wlU  not  be  -disturbed 
unless  clearly  against  tbe  weight  of  the  evi- 
dence, and  cases  to  contest  a  will  are  put 
upon  the  same  footing  with  cases  at  law. 
Moyer  v.  Swygart,  125  111.  262.  17  N.  E.  4fiO. 

The  evidence  shows  that  the  deceased, 
Martha  A.  Keyes,  was  twice  married  and 
twice  a  widow.  By  the  first  marriage  she 
had  two  sons,  CharlGS  A.  Klmmel  and  John- 
son  F.  KlmmeL  Johnson  F.  died  leaving 
three  childrMi,— two  daughters  the  contest- 
ants Mand  F.  and  Nellie  H.  Klmmel,  and  one 
son.  Charles  VL  Klmmel,  a  minor.  The  Issue 
of  the  second  marriage  was  one  daughter, 
Jessie  A.  Keyes,  the  appellant  It  appears 
that  the  mother  and  daughter  lived  together 
after  tbe  death'  of  her  husband.  Andrew 
Keyes.  In  1858.  There  Is  evidence  showing 
that  the  two  sons  assisted  their  mother  In 
managing  her  property,  and  did  much  to  In- 
crease It  while  at  home.  In  July,  1896, 
Martha  A.  Keyes  made  a  will  by  which  she 
gave  to  Charles  A.  Kimmel,  the  son,  and 
Jessie  A.  Keyes,  the  daughter,  the  greater 
portion  of  her  property,  leaving  a  small  por- 
tion to  her  grandson  Charles  E.  Klmmel,  but 
practically  disinheriting  the  two  granddaugh- 
ters, giving  them  only  one  dollar  each.  The 
evidence  further  shows  that  Mrs.  Keyes  bad 


been  In  poor  health,  had  Buffered  txom  disease 
tm  several  years,  and  had  been  under  the 
care  of  a  physician.  She  had  a  severe  attack 
of  pneumonia  December  20.  1887.  but  recov- 
ered sufficiently  to  be  around  the  house  a 
part  of  tbe  time.  She  bad  a  relapse  of 
lobuhir  pneumonia  <m  Saturday,  February  26, 
1£^  and  died  aa  the  following  We^sday,— 
four  OajB  after  she  was  attacked.  She  was 
upwards  of  70  years  of  age.  and,  weakraed 
1^  disease  and  old  age,  ttie  pneumonia  pro- 
gressed rapidly  to  a  fatal  termination. 

Martha  A.  Keyes  had  made  a  will  In  July. 
1886.  and  It  appears  that  on  Saturday,  Feb- 
ruary 26.  1888.  a  codldl  to  that  will  was 
suggested,  but  by  whom  tbe  evidence  does  not 
show.  Mrs.  Lucas,  her  pfayridan.  says  ahe 
drew  the  oodldl  bonelf ;  Uiat  ahe  called  Jessie 
(appellant),  and  showed  her  a  f  wm  she  had  In 
a,  book;  that  they  probably  bad  a  conversa- 
tltm  about  the  will;  that  she  appealed  to 
her  more  or  less' about  It  but  does  not  know 
Just  what  was  said.  "I  did  so  because  I 
thought  she  knew  more  about  doing  that  sort 
of  work  than  I  did.  I  think  she  saw  It  but 
don't  know  that  she  read  It  over.  •  •  *  I 
aatced  her  to  get  pen.  Ink.  and  paper,  and  she 
did.  •  •  •  After  I  had  drawn  the  codldl 
she  said  she  did  not  feel  ready  to  sign  it; 
that  she  would  consider  It;  and  the  matter 
was  dropped.  I  next  heard  of  It  Stmday 
evening  from  Mrs.  Keyes.  Mrs.  Keyes  said, 
'I  have  not  read  that  will  yet;  If  you  will  read 
It  to  me,  I  will  sign  It  to-night'  Then  I  had 
the  will,  and  read  It  to  her.  I  did  not  com- 
plete reading  it  all  to  her.  It  was  difficult 
writing  for  me  to  read,  and  I  did  not  under- 
stand It  alt  and  so  I  thought  I  was  not  read- 
ing it  In  a  way  to  make  It  clear  t6  her,  and  I 
tamed  and  asked  Miss  Keyes  If  she  would 
finish  It  after,  I  think.  I  had  gotten  pretty 
well  on  the  third  page  of  it"  The  next  thing 
was  the  signing  the  codldl  and  procuring  the 
witnesses.  She  says  Jessie  «rent  after  the 
witnesses;  that  they  all  helped  prop  her  up 
In  bed  when  she  signed  the  will;  that  Jessie 
helped;  that  she  signed  the  will  herself;  that 
she.  if  any  one,  steadied  her  hand;  that  tes- 
tatrix's mental  omdltion  was  normal.— was 
not  depressed  by  disease;  that  she  signed  as 
a  witness. 

Mrs.  Conway  testified  that  Jessie  came  to 
the  stairs,  and  called  her  to  come  down;  that 
she  said,  "Come  down;  hurry;"  that  she  went 
to  the  room  and  signed  the  codldl  as  an  at- 
testing witness;  that  Mrs.  Lucas'  name  was 
there  when  she  signed  as  a  witness;  that  she 
signed  before  the  testatrix  signed  It  Mrs. 
Lucas  says  she  does  not  think  Mrs.  Keyes 
asked  them  to  sign  It.  Mrs.  Conway  says 
she  does  not  know  that  the  codldl  was  read 
over  to  Mrs.  Keyes;  that  Mrs.  Lucas  handed 
It  to  her  to  sign  when  she  came  Into  the  room; 
that  she  saw  Mrs.  Keyes  sign  It  as  soon  as  tbe 
witnesses  got  through  signing  it;  that  she 
thinks  she  knew  what  she  was  doing;  that 
she  said  nothing,  except  she  was  glad  it  was 
done. 

Mrs.  Wyatt  was  called  by  proponents,  and 
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testified  that  Jessie  A.  Eeyea  came  for  her. 
"I  did  not  lee  that  paper  signed  hj  Uartba 
A.  Eeyes,  nor  by  either  of  tlw  wftnesses, 
Emma  Lucas  or  Amiette  Ckmway.  •  •  • 
Mrs.  Lacas,  Bfrs.  Conway,  and  the  old  lady 
bad  an  signed  It  ipfaen  I  went  bL  *  *  * 
Up  to  tbat  time  I  had  «poken  to  no  one,  and 
no  one  bad  spoken  to  me,  except  Jessie  told 
me  abont  being  anxious  to  taSTc  the  yrfU 
changed.  •  •  *  After  I  signed  it  Z  did 
not  speak  to  the  old  lady  abont  the  will  nor 
she  to  me.  *  *  *  I  think  sbe  was  all  right; 
sound." 

These  two  witnesses,  Mrs.  Oonway  and  BIrs. ' 
Wyatt,  It  appears,'  were  both  called  to  witness 
the  codicil  by  f^ellant,  and  both  put  th^ 
names  to  the  codicil  at  appellant's  request, 
and  not  at  the  request  of  Mrs.  Keyes,  the 
testatrix.  While  It  mipears  that  Mrs.  Lucas 
drew  the  codicil  at  the  request  of  the  tea- 
tatdx,  there  Is  nothing  In  the  record  showing 
that  testatrix  knew  that  either  Mrs.  Conway 
or  Mrs.  Wyatt  signed  the  oodldl  as,  witnesses. 

In  November,  1887,  Mrs.  Keyes  wait  to  her 
son,  an  attorney,  and  desired  her  will  drawn. 
He  referred  her  to  another  attorney,  who 
drew  the  will,  and  she  deposited  It  In  the 
Peoria  Savings  Bank.  This  wilt  was  drawn 
without  the  knowledge  of  her  daughter,  Jes- 
sie, and  revoked  the  will  of  188S  by  express 
words.  If  Mrs.  Keyes  was  In  full  possession 
of  her  faculties,  it  would  seem  natural  tliat 
sbe  would  have  spoken  abont  this  will  of 
18G7  or  referred  to  it  In  the  codldl.  Tttat  cAie 
did  not  refer  to  It  cannot  but  be  regarded  as 
a  singular  circumstance.  If  her  m^ital  condi- 
tion was  such  tbat  she  forgot  about  the  will 
of  1897,  was  she  competent  to  dispose  of  her 
property?  If  she  was  afraid  to  tell  her  daugh- 
ter,  Jessie,  of  Its  exlstoice.  does  It  not  tend 
to  show  that  the  daughter  exercised  an  undue 
or  improper  Influence  over  the  testatrix,  her 
mother?  The  fact  that  Mrs.  K^es  had  a 
will  drawn  and  executed  in  1887  expressly  re> 
voUng  the  will  of  1885  shows  that  she  was 
not  satisfied  with  the  first  wlU.  That  she  had 
it  executed  without  the  daughter's  knowledge 
also  shows  atie  was  afraid  to  let  her  daughter 
know  that  she  was  not  satisfied  with  the  will 
of  1886. 

The  Interviews  related  by  Charles  A.  Klm- 
mel  with  the  appellant,  three  or  four  days 
after  the  funeral  of  her  mother,  undoubtedly 
had  much  weight  with  the  Jury.  Charles  A. 
Kimmel  testified:  "The  first  time  she  (Jes- 
sie) came  to  my  office  she  brought  an  envel- 
ope, imsealed.  She  said  to  me,  'Mother  left 
a  will,  and  I  guess  this  Is  the  will.'  I  said 
to  ber,  'Jessie,  I  have  heard  about  that  will 
before;  this  Is  the  will  mother  requested 
you  to  give  her,  a  good  many  times,  saying 
she  wanted  to  cancel  and  destroy  It'  She 
said.  'Well,  I  could  not  give  it  to  her,  because 
It  was  lost,  and  I  found  it  a  day  or  two  ago, 
hidden  under  the  carpet.'  I  said  to  her,  'It 
turned  up  at  an  opportune  time  for  yon.  It 
seems.'  •  ♦  ♦  I  said,  'I  understand  that 
mother  made  a  will  some  time  In  November, 
and  took  It  down  to  Herrou's  b&nk;'  and  at 


tbat  she  (Jessie)  went  ont,  and  said  die  was 

gcring  to  toke  It  over  to  the  probate  clerk's 
office^  *  *  *  I  remember  one  more  con- 
rersatkm  with  Jessie  in  my  office.  Slie  came 
In  at  this  time  and  said,  1  have  been  talking 
with  Irwbi,  and  he  says  If  I  get  a  good  law- 
yer and  fight  pretty  hard  he  thinks  I  will 
come  out  all  rlg^  yet'  She  said:  The  <M 
thing  died  wltti  a  He  on  her  llpe;  she  sneaked 
off  when  I  did  not  know  anytbli^  abont  It 
and  had  another  wlU  made,  but  I  think  I 
am  right  If  I  fight  the  case.'  I  aald:  'Jessie, 
don't  talk  that  way.  I  defended  my  mother 
against  your  father  and  against  yonr  Inotber. 
lou  can't  talk  that  way  In  my  presence 
abont  mother.  Anybody  that  talks  that  way 
Is  no  friend  of  mine.  I  dWt  want  to  see 
or  hear  you  any  more.*  She  then  went  ont" 
To  Charles  B.  Elmmel,  her  nephew,  the  minor 
defendant  appellant  said,  a  few  days  after 
the  funeral,  and  after  Ae  had  learned  of  the 
will  executed  In  November:  "The  old  thing 
sno<A  oH  and  bad  another  will  made  without 
my  knowing  anything  about  It.  and  that  I 
had  the  other  will  corrected  so  the  girls  will 
get  something."  Appellant  denies  ushig  this 
language  to  both  Charles  A.  and  Charles  E. 
Kimmel,  but  she  admits  she  was  at  her  half- 
brother's  office,  and  that  he  said  "be  would 
not  stand  any  abuse  of  his  mother;  that  he 
got  awful  angry.  •  •  •  He  said  that  I 
had  said  that  she  died  with  a  lie  on  her  Hps. 
but  I  don't  remember  of  ever  saying  it  If 
I  had  said  iU  I  would  recollect  It  He  said  I 
abused  his  mother,  and  did  not  take  care  of 
her  properly.  I  replied,  *Tou  were  not  there 
enon^  to  know  whether  I  abused  her  ot  took 
care  of  her.' " 

This  language,  that  "she  sneaked  off  when 
I  did  not  know  anything  abont  It  and  bad 
another  will  made,"  Implies  tbat  the  last 
will  would  not  have  been  made  bad  she 
known  her  mother  was  going  for  that  pur- 
pose. If  a  daughter  could  prevent  a  mother, 
when  able  to  be  about  and  not  sick,  from 
executing  such  a  will  as  she  desired  to  make, 
and  revoking  a  former  will,  which  was  not 
satisfactory  to  the  mother,  would  It  be  unrea- 
sonable to  assume  that  she  would  exer>  an 
undue  influence  to  control  her  when  weaken- 
ed by  disease,  and  unable  to  resist  her  de- 
mands and  importunities?  The  words  which 
the  subscribing  witnesses  say  the  testotrlx 
used  after  she  had  been  propped  up,  and  had 
signed  the  codicil,  "I  am  glad  It  is  done," 
were  significant  under  the  circumstances  un- 
der which  they  were  made.  The  testatrix's 
condition  on  the  evening  the  codicil  was  ex- 
ecuted Is  best  described  by  the  witness  Mrs. 
Wyatt  She  testified  tbat  "she  was  a  very 
side  woman,  but  sbe  telked."  Mrs.  TampUn 
said:  "I  saw  her  Monday  afternoon.  •  •  • 
I  think  she  died  Wednesday  of  the  same 
week.  She  seemed  to  he  suffering  a  good 
deal.  I  took  bold  of  her  band  and  spoke  to 
her.  She  did  not  seem  to  recognize  me. 
Then  I  said,  'Don't  you  know  me?*  and  I 
told  her  after  that  who  I  was,  but  she  did 
not  seem  to  recognize  me  at  aU.   *  •  • 
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■  She  did  Bot  Teeognlze  llie  Utt'e  boy,  seTen 
years  old.  Wben  I  came  out  of  the  room  I 
tbld  Miss  Keyes  I  was  real  sorry  her  mother 
did  not  kzLov  me,  and  sbe  aald  slie  was  under 
tbe  inflaence  of  medicine;  tiiat  It  was  the 
medicine  that  caused  her  to  be  in  that  stupor. 
*  *  *  CSiarles  Klmmel's  oldest  daughter 
went  into  the  same^room  where  the  old  lady 
was,  and  tbe  old  lady  did  not  recognlxe  her 
at  that  time." 

As  was  said  in  Pnrdy  ▼.  Hall,  1S4  IlL  296, 
25  N.  B.  615  (on  page  308.  134  111.,  and  page 
ei7,  25  N.  H.):  "Naturally,  the  mind  sympa- 
thises with  tbe  body  In  that  which  debili- 
tates, and,  even  when  not  otherwise  impair- 
ed. It  may  become  so  wearied  from  loni^ 
continued,  serlooB,  and  painful  sickness  tbat 
It  Is  willing  to  purchase  rest  and  qolet  at 
any  price,  and  when  in  that  condition  It  Is 
susceptible  to  undue  Influence,  and  is  liable 
to  be  imposed  upon  by  fraud  and  misrepre- 
sentation. The  feebler  the  mind  ^  the  tes- 
tator, no  matter  from  what  causes— whether 
fnun  sittoess  or  otherwise,— the  -less  evidence 
will  be  required  to  inralidate  the  will  of  sutdi 
person." 

The  fore^ing  testimony  shows  the  condi- 
tion of  the  testatrix,  both  mentally  and  phys- 
ically, the  day  the  codicil  was  executed,  and 
on  Monday,  the  next  day  after  its  execution. 
That  It  was  critical  cannot  be  denied,  and  the 
Jury  undoubtedly  were  impressed  with  the 
belief  tiiat  from  these  circumstances  in  evi- 
dence,  notwithstanding  the  testimony  of  these 
Bubscriblng  witnesses,  the  testatrix  knew  but 
little  about  the  execution  of  tbo  codldt  to 
rerlve  a  will  executed  In  1S65,  while  she  said 
nothing  about  desiring  to  revoke  a  will  de- 
Uberately  made  only  about  three  mimthB  be- 
fore, and  deposited  in  the  bank  by  herself. 

On  the  question  of  whether  it  was  the  tes- 
tatrix who  desired  the  codicil  executed  or 
ap[>ellant.  the  following  testimony  is  found 
In  the  record:  Appellant's  own  witness  Mrs. 
Wyatt  testifies  that  appellant  "felt  her  moth- 
er would  be  near  death,  and  she  should  not 
have  her  die  and  leave  the  old  wilL  The  old 
will  only  left  the  children  with  a  dollar,  and 
abe  [appellant]  said,  *I  cannot  leave  the  girls 
that  way.* "  The  same  witness  says  that, 
wben  she  bad  placed  the  paper  to  write  her 
name  (as  a  witness  to  the  codicil),  no  one 
had  spoken  to  her,  except  "Jessie  [appellant] 
told  me,  as  I  have  already  stated,  about  be- 
ing anxious  to  have  the  will  changed." 
Charles  B.  Eimmel  testlfl^  that  appelant 
said  to  him  shortly  after  the  testatrix's 
death  that  "she  had  the  other  will  corrected 
so  the  girls  (my  sisters)  would  not  be  cut 
out"  Maud  Klmmel  Huff  swears  that,  on 
tbe  Wednesday  morning  tbat  her  grandmoth- 
er (testatrix)  died,  "Mrs.  Wyatt  came  over 
and  said,  'Jessie,  you  had  better  He  down.' 
Jessie  went  Into  the  bedroom  and  laid  dovni, 
and  I  beard  her  say  to  Mrs.  Wyatt  she  was 
glad  she  had  her  mother  do  that  Sunday 
night"  While  Mrs.  Wyatt  in  rebuttal,  says 
she  does  not  remember  that  appellant  made 
nae  of  this  exprenlon  testified  to  by  Maud 


Kimmal  Huff,  irius  does  not  swcai:  she  did 
not  say  It  and  appellant  does  not  deny  mak- 
ing these,  statements  to  Mrs.  Wyatt,  her 
own  .witness. 

This  testimony,  taken  in  connection  with 
tbe  circumstences  attending  the  execution  of 
tbe  codldl;  the  weak  and  s^ous  condition 
of  the  testatrix;  the  Insufficiency  ot  tbe  evi- 
dence to  show  that  the  testatrix  requested 
two  witnesses  to  sign  the  codicil  as  witness- 
es, or  that  she  acknowledged  to  the  wit- 
nesses that  It  was  her  desire  to  have  the 
codicil  become  a  part  of  her  will;  the  fact 
that  appellant's  Inters  wUl  be  increased 
largely  if  the  codicil  is  snsteined,— must 
have  satisfied  the  Jury  that  the  will  of  July 
16,  1895,  and  the  codicU  dated  February  26. 
180S,  were  not  the  last  will  and  testament 
of  Martha  A.  £eyes,  but  of  appellant  Where 
a  will  is  procured  to  be  written  by  persons 
largely  interested  In  It  It  Is  a  circumstance 
to  excite  a  stricter  scrutiny,  and  requires 
stricter  proof  of  volition  and  capacity.  Mc- 
Common  v.  McCk>mmon,  151  111.  428,  38  N. 
E.  145;  Puidy  T.  Hall,  supra;  1  TayL  Bv.  | 
160. 

It  Is  unnecessary  to  further  discuss  tbe 
evidence  In  this  record.  Tbe  evidence  Is  con- 
flicting, and  some  portions  seem  irreconcila- 
ble. The  Judge  who  tried  the  case  was  sat- 
isfied with  and  acted  upon  the  verdict  aud 
It  must  be  presumed  he  was  satisfied  wlfb 
the  finding.  A  careful  consideration  of  the 
evidence  does  not  show  that  the  finding  Is 
clearly  against  the  evidence.  What  was  said 
in  Calvert  v.  Carpenter,  96  HI.  63.  Is  pecul- 
iarly applicable  in  the  case  under  considera- 
tion. We  there  said  (page  67):  "It  can 
scarcely  be  repeated  too  often  that  the  Judge 
and  jury  who  try  a  case  In  the  court  below 
have  vasUy  superior  advantage  for  the  as- 
certainment of  truth  and  the  detection  of 
falsehood  over  this  court  sitting  as  a  court 
of  review.  All  we  can  do  Is  to  follow  with 
the  ^e  the  cold  words  of  the  witness  as 
transcribed  upon  the  record,  knowing  at  tbe 
same  time,  from  actual  exi>erlence.  that 
more  or  less  of  what  the  wltoess  actually  did 
say  Is  always  lost  in  the  process  of  tran- 
scribing. But  tbe  main  difficulty  does  not  lie 
here.  There  Is  an  Inherent  Impossibility  of 
determining  with  any  degree  of  accuracy 
what  credit  Is  Justiy  due  to  a  witness  from 
merely  reading  the  words  spoken  by  him, 
even  If  there  were  no  doubt  as  to  the  id^ti- 
ty  of  the  words.  However  artful  a  cormpt 
witness  may  be,  there  Is  generally,  under  the 
pressure  of  a  skillful  cross-examination, 
something  in  his  manner  or  bearing  on  the 
stand  that  betrays  him,  and  thereby  de- 
stroys the  force  of  his  testimony.  Many  of 
the  real  teste  of  truth  by  which  the  artful 
witness  Is  exposed  In  the  very  nature  of 
things  cannot  be  transcribed  up<»i  the  rec- 
ord, and  h^ce  tbey  can  never  be  considered 
by  this  conrt.  For  this  reas<m  the  rule  Is 
firmly  estebUshed  tiiat  where,  as  In  this  case, 
there  is  an  irreconcilable  conflict  In  the  tes- 
timony, this  court  will  not  ceveraa  the  Judtf- 
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ment  of  the  trial  court  where  the  eTidence 
of  the  BQCcessfnl  part;,  when  considered  by 
Itself,  Is  clearly  sufficient  to  sustain  the  Ter- 
diet."  The  decree  of  the  circuit  court  will 
be  affirmed.  Decree  affirmed. 


<i8e  ni.  361) 

HINTZB  et  al.  t.  OITT  OF  ELGIN. 

(Supreme  Coart  of  IlliooiB.    Jane  21,  1900.) 

MUNICIPAL  IMPBOVHMBNT— ASSESSMBNT-OR- 
DINANGB-SPBCIFIGATION  AS  TO  BIATBRUOj- 
DBPIN1TBNBS8  —  VAMDITT  —  CONSTBUCTION 
OF  0RDlNAN0»-PR»8UlCPTION-^0TICB-^n*- 
LBGAUTT. 

1.  A  city  ordinance  providing  that  the  brick 
to  be  ased  in  a  certain  municipal  improvement 
shall  be  made  of  pare  shale  of  equal  quality 
to  tiiat  found  in  three  named  localities  la  suffi- 
ciently specific  as  meaning  that  the  shale  shall 
be  equal  in  quality  to  that  found  in  either  of 
the  places  named  and  in  use  for  similar  pur* 
poses,  and  city  property  holders  who  are  as- 
sessed for  the  improvement  cannot  contest  the 
legality  of  the  assessment  on  the  ground  that 
tM  ordinance  is  void  for  an  indenniteneas  in 
fixing  the  quality  of  the  shale,  which  might 
vary  the  cost  of  the  tmprovement. 

2.  Id  considering  a  legal  objection  to  a  pro- 
Tision  in  a  city  ordinance  fixing  the  quality  of 
shale  to  be  used  in  making  brick  for  a  certain 
improvement,  by  requiring  that  it  shall  be  of  a 
qaality  equal  to  that  found  in  certain  locali- 
ties, it  will  be  presumed  that  shale  of  a  certain 
quauty  Is  found  for  snch  oses  In  the  places 
named. 

8.  Where  city  property  owners  who  nave 
been  sttred  with  notice  of  an  aasessment  ap- 
pear generally  in  court  in  answer  thereto, 
and  proffer  objections  to  the  sssessmeota  going 
to  the  merits,  objections  to  the  legality  of  the 
notice  are  waived  appearance. 

Appeal  from  Kane  county  court;  M.  0. 
Sonthworth,  Judge. 

Proceeding  by  the  city  of  Elgin  against 
William  HIntTC  and  others  to  confirm  an  as- 
sessment for  a  dty  ImproTement  From  a 
Judgment  In  te.Tor  of  the  city  confirming 
the  asseflsment^  defendonta  appeal.  Affirm* 
ed. 

Botsford.  Wayne  &  Botsford.  for  appel- 
lantB.  CSuuL  H.  Fisher.  Oorp.  Gbuns^  (John 
P.  Mann.,  of  coonael).  for  appellee. 

OARTBB,  J.  The  appellants  contend  that 
the  judgment  confirming  the  special  assess- 
ment should  be  reversed  because  the  court 
below  oTermled  the  following  of  their  ob- 
jections filed  and  relied  on  by  them:  "Sixth. 
That  the  ordinance  in  questkm  does  not 
suflldently  specify  the  nature,  character,  lo- 
cation, or  description  of  said  Improrement.'' 
"Twenty-Third.  That  this  court  la  without 
Jurisdiction  to  bear  or  determine  the  said 
apfdlcation  at  this  term."  "Twenty-Fourth. 
That  Uiis  court  has  not  now  Jurisdiction 
over  the  snbJect-mattCT  of  said  application 
nor  the  several  owners  whose  property  is 
asseaaed  for  sAld  ImproTement." 

Tlie  provlsicni  of  the  ordinance  on'  which 
the  sixth  objection  Is  based  Is  as  f<dlow8: 
"All  brick  to  be  used  shall  be  made  of  pure 
shale  ot  equal  quality  to  that  found  In 
Qal^slHBrg,  CHen  Carbon -ai^  Streator,  In  the 


state  of  Illinois,  and  Canton,  In  the  state  of 
Ofaio.  The  dimensions  of  the  brick  shall  be 
same  tfarooghont  the  entire  work,  shall  dot 
be  less  than  eight  (8)  nor  more  than  nine 
(9)  Inches  In  length,  shall  be  four  (4)  Inches 
in  depth,  and  not  less  than  two  and  one- 
half  (2%)  inches  nor  more  than  three  <3) 
inches  in  thickness,  with  round  edges  with 
a  radius  of  a  quarter  of  an  Inch.  Said 
brick  shall  be  of  the  kind  known  as  pressed 
brick,  and  shall  be  re-pressed  to  the  extent 
that  the  maximum  of  material  shall  be 
fOTced  into  them,"  etc.  And  the  points 
made  are:  First,  that  the  ordinance  sets  up 
different  standards  by  which  the  quality  of 
shale  of  which  the  brick  Is  to  be  made 
must  be  determined,  which  might  vary  the 
cost  of  the  Improvement;  or,  second,  that  it 
assumes  that  the  quality  of  shale  found  at 
the  four  places  mentioned  is  the  same,  and 
that  It  might  prove  Impossible  to  procure 
shale  equal  in  quality  to  the  kinds  found  In 
said  four  specified  places;  third,  tiiat  the 
ordinance  Is  uncertain  In  not  stating  what 
particular  shale  in  either  of  said  four  places 
Is  referred  to.  We  are  of  the  opinion  the 
ordinance  as  It  reads  Is  suffldentiy  specific. 
It  means  that  the  shale  used  shall  be  equal 
In  quality  to  that  found  In  either  of  the  toiSr 
places  mentioned,  and  in  use  for  slmiiar 
puriioses.  In  considering  the  legal  objectioi^ 
It  must  be  assumed  that  shale  of  the  quality 
demanded  was  found  for  such  uses  In  each 
of  the  places  mentioned.  The  contractor 
was  not  required  to  procure  the  abale  from 
either  place,  but  was  required  to  procure 
and  use  shale  of  a  quality  equal  to  that 
specified. 

The  grounds  of  the  twenty-third  and 
twenty-fourth  objections  are  that  appellants 
were  required  by  the  notice  to  appear,  not 
at  the  first  day  of  the  next  term,  but  at  a 
later  day  within  such  term;  and  the  ques- 
tion Is  raised  by  appellants  whether  tbe 
statute  of  1897  O^ws  1887,  p.  101)  has  so 
changed  tbe  law  in  this  respect  as  to  au- 
thorize notice  to  landovmers  to  appear  at 
some  day  within  the  term  after  the  first. 
The  objections,  whether  meritorious  or  not, 
were  waived  by  appellants  by  their  full 
appearance  under  objections  going  to  tbe 
merits  of  tbe  cause.  The  cause  as  to  ap- 
pellants' property  wta  continued  from  the 
October  to  the  November  term,  a  Jury  was 
waived,  and  all  tbe  objections  heard  and 
overruled.  Appellants,  having  appeared  and 
urged  their  general  objections,  cannot  now 
contend  that  they  wen  not  properly  noti- 
fied. The  court  had  Jurisdiction  of  tbe  sub- 
ject-matter, and  obtained  Jurisdiction  over 
them  and  their  said  property  by  the  ih<o- 
ceedings  and  their  appearance,  even  if  the 
notice  was  liuuffldent.  Porter  v.  Qty  of 
Chicago,  176  m.  605,  63  N.  B.  818;  Zdgler 
V.  People.  16«  DL  581,  46  N.  B.  966.  It  is 
not  necessary,  tberefore,  to  consider  wheth- 
er tbe  notice  given  was  authorised  by  tbe 
statute  or  not  The  Judgment  must  be  af- 
-flrmed.  j«d^«it  Bffinne(< 
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STRBBT  RAILROADft-WINSNT  DOMAIN— U< 
CBNSB-RB3  JUDICATA. 

LBer.  St  c.  24,  art.  5,  I  1,  par.  25.  pro- 
-vMes  that  city  coaaciU  stiaU  haTe  the  power  to 
«BtaUiah  and  change  the  location  of  any  rail- 
road within  the  city.  Chapter  181a,  S  2,  de- 
•clarea  that,  when  It  is  necessary  for  uie  con- 
struction, maintenance,  or  operation  of  any 
street  railroad  to  talie  or  damage  priTftte  prop- 
erty, such  taking  may  be  ac<»mpushed  as  ex- 
ercise of  right  01  emfneDt  domain,  field, -that 
where  a  ci^  passed  an  ordinance  which  claim- 
ed to  be  by  aathoril7  of  chapter  24,  and  wtiicfa 
declared  that  a  certain  street  railway  should 
lodite  its  line  in  certain  streets  and  on  certain 
piiTate  property,  the  ordinance  was  a  nnllity 
BO  far  as  establishing  a  roate  for  the  rail- 
road was  concerned,  as  the  takll^  of  prirate 
proi>erty  is  anthoriied  only  in  case  of  necessi- 
ty, nnder  the  statute,  and  not  npon  the  judg- 
ment of  a  city  council. 

2.  Ber.  St.  c.  24.  art.  5,  f  1,  par.  2B,  pro- 
video  that  dty  councils  shall  have  the  power  to 
establish  the  location  of  any  railroad  within 
the  city.  Chapter  131a,  S  2, .  declares  that, 
when  it  is  necesaary  for  the  construction  or 
operation  of  any  street  railroad  to  take  or 
damage  private  property,  such  taking  may  be 
accomplished  as  exercise  of  the  right  of  emi- 
nent domain.  Held,  where  a  city  ordinance 
declared  where  the  lines  of  a  stnwt  railway 
might  be  located,  and  provided  it  should  be  lo- 
cated on  DO  private  property  without  the  con- 
sent of  the  owner,  the  ordinance  was  a  nullity 
as  a  location,  since  the  railway  company  was 
not  authorised  to  adopt  the  location  oy  virtue 
of  the  ordinance,  or  upon  proof  of  the  necessi- 
ty contemplated  b^  the  statute. 

3.  ^'here  an  ordinance  declared  that  a  street 
railway  might  locate  Its  lines  on  certain  streets 
and  over  certain  property,  and  then  provided 
that  the  location  was  to  be  made  anbject  to 
such  further  conditions  as  might  be  imposed 
by  ordinance  when  the  railroad  company  should 
adopt  the  route,  and  that  the  ordinance  was 
not  to  be  construed  as  a  grant  of  rights  in 
any  street,  but  that  the  determination  whether 
such  ri^ht  should  be  granted  was  reserved  until 
a  petition  for  the  same  should  be  presented  by 
tbe  railway  company,  the  ordinance  was  a  nul- 
lity  as  a  location,  in  that  there  was  no  grant 
of  a  right  to  go  upon  or  along  the  streets  on 
which  the  ordinance  professed  to  provide  for 
location. 

4.  Rev.  St.  c.  24,  art.  S.  S  1,  par.  2fi,  pro- 
vides that  city  councils  have  the  power  to  es- 
tablish the  location  of  any  railroad  within  the 
city.  Chapter  ISla.  S  3,  relative  to  street  rail- 
ways, provides  that  no  assent  shall  be  granted 
of  the  location  of  the  line  of  the  street  railway 
until  public  notice  of  the  road's  petition  for  a 
location  shell  be  first  given  by  lu  days'  publi- 
cation in  some  newspaper.  Beld  that,  where  a 
<ity  passed  an  ordinance  which  declared  that  a 
atreet-railw^  company  might  locate  ita  line 
on  certain  streets  without  there  having  been  a 
petition  or  pubtication  of  the  notice  thereof, 
the  ordinance  was  a  nullity  as  a  location. 

5.  Where  a  city  gave  to  a  street-railway  com- 
pany the  right  to  use  certain  streets  -  on  the 
condition  that  the  road  should  grade  and  gravel 
the  sti-eet,  and  pay  $100  a  year  for  a  term  of 
years,  and  the  i*oad  accepted  the  burdens,  and 
expended  $3,500  in  complying  with  the  condi- 
tions, and  built  its  road  in  the  street,  an  ordi- 
nance thereafter  passed,  prohibiting  the  occu- 
pation of  part  of  the  streets  occupied,  was  a 
nnllity,  since  the  license  having  been  acted  on, 
and  a  substantial  consideration  received  by  the 
dty,  the  license  became  a  binding  contract. 

6.  Where,  on  proceedings  by  a  street-railway 
company  to  condemn  private  property,  owners 
of  such  property  contnted  the  compsny's  right 


to  condemn  the  same,  and  the  questions  raised 
were  taken  to  the  coart  of  last  resort,  the  de- 
cision of  that  court  concerning  the  company's 
right  to  take  the  property  setUed  every  oUec- 
tion  which  might  have  been  raised,  wheoier 
then  raised  or  not,  since  the  doctrine  of  res 
Judicata  embraces,  not  only  what  has  been 
actually  determined,  but  extends  to  any  other 
matter  which  might  have  been  determined. 

7.  It  is  not  necessary,  as  a  condition  preced- 
ent to  the  location  by  a  street-railroad  com- 
pany of  such  portions  of  its  line  as  are  not 
within,  upon,  or  across  a  street,  nor  to  the  ex- 
ercise of  the  power  to  condemn  private  proper- 
ty for  purposes  of  its  construction,  that  the 
consHit  of  the  dty  be  obtained,  as  that  may  be 
secured  subseqaently. 

Error  to  tdrcalt  court  Kaoe  conntr;  H.  B. 
WllllB,  Judge. 

Eminent  domala  proceedlnsa  Xtj  the  Auro- 
ra ft  Geneva  Baflway  Company  against  Jen- 
nie D.  Harvey  and  otheis.  Judgment  In  fa- 
vor of  plaintiff.  Defendants  bring  error.  Af- 
firmed. 

Edward  O.  Brown,  for  plaintitfa  in  error. 
Albert  J.  Utipklna,  Frank  H.  Thatcher,  and 
Fred.  A.  Dolph,  for  defendant  in  error. 

CABTWBIQHT,  J.  This  case  Is  before  ua 
for  the  third  time.  Defendant  In  error  was 
Incorporated  under  the  general  act  concern- 
ing corporations,  In  force  July  1,  1872.  for 
the  purpose  of  constructing  and  operating 
a  street  railway.  It  located  and  constructed 
Its  railway  In  streets  and  highways,  with  the 
consent  of  tbe  proper  authorities,  from  a 
point  In  the  city  of  Aurora  to  and  through 
the  city  of  Itatavia,  and  from  thence  to  a 
point  in  tbe  highway  south  of  the  city  of 
Geneva,  and  obtained  permission  from  tbe 
city  of  Geneva  to  construct  and  operate  Its 
railway  in  Sixth  street  and  Campbell  street. 
In  said  city.  Between  said  point  in  the  high- 
way south  of  Geneva  and  the  south  end  of 
Sixth  street  It  located  Its  railway  over  pri- 
vate property,  deflecting  to  the  east  from  the 
public  higbwiiy,  and  passing  under  the  Chi- 
cago &  Northwestern  Railway,  and  over 
premises  owned  by  plaintiffs  in  error  and 
others,  to  the  south  end  of  Sixth  street  It 
filed  Ita  petition  in  tbe  circuit  court  of  Kane 
county  to  ascertain  the  compensation  to  be 
paid  to  tbe  owners  of  such  private  property. 
No  necessity  was  shown  for  departing  from 
the  highway,  but  the  court  refused  to  dis- 
miss tbe  petition  on  motion  of  tbe  property 
owners.  PlaintifFs  In  error  and  otbpirif 
brought  before  us  the  record  of  that  ruling, 
and  we  reversed  it  Harvey  v.  Railway  Co.. 
174  lU.  295.  M  N.  E.  163.  We  fully  recog- 
nized the  rule  that  the  exercise  of  the  power 
of  eminent  donutln  Is  a  l^lsla  ive  question, 
and  that  the  legislature  of  the  state,  repre- 
senting the  public  at  large,  have  paramount 
authority  to  delegate  the  exercise  of  that 
power  to  a  corporation  so  long  as  tbe  use  Is  a 
public  one.  but  we  held  tbe  rule  subject  to 
tbe  limitation  that  the  taking  must  be  wltbln 
the  power  delegated  by  the  legislature.  A 
street  railway  Is  a  road  constructed  on  a 
street  or  highway,  with  the  principal  object 
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of  accomjDiQdattiisr  Street  travel,  and  It  ..can 
oQly  toe  a  street  railway  and  fulfill  that  ob- 
ject by  following  the  public  street  or  high- 
way, except  in  cases  of  temporary  divergence 
under  exceptional  conditions.   The  courts  ; 
will  protect  the  property  owner  from  an  i 
abuse  of  the  power  to  take  private  pft>per1y,  j 
delegatefl  to  such  corporations,  in  case  of 
necessity.   Tthe  record  contained  no  evidence  ' 
whatever  that  It  had  become  necessary  to  j 
leave  the  public  highway,  and  go  across  pri- 
vate property,  In  the  construction  or  opera- 
tion of  :the  road,  and  there  was  evidence  that 
it  was  wholly  unnecessary.   The  cause  was 
reinstated  in  the  circuit  court,  and  defendant 
in  error  amended  Its  petition  by  setting  up 
speciflcaily  a  necessity  for  deflecting  from  i 
the  highway  and  taking  private  property,  and  I 
the  reasons  therefor.   The  circuit  court  heard  i 
the  evidence  on  that  question,  and  dismissed  ; 
the  petition.   Defendant  In  error  appealed  j 
from  that  decision,  and  the  case  was  here  ' 
for  the  second  time.   The  evidence  In  the 
record  on  that  hearing  proved  the  existence 
of  such  obstacles  In  the  public  highway  and 
such  dangers  to  the  public  lu  the  practical 
operation  of  the  road  that  the  necessity  for 
deflecting  from  the  public  highway  contem- 
plated by  the  statute  had  arisen,  and  the 
right  to  appropriate  the  private  property  of 
plaintiffs  in  error  on  which  the  road  was  lo- 
cated was  within  the  power  delegated  by  the 
legislature  to  street  railways.   We  therefore 
decided  that  defendant  In  error  had  estab- 
lished Its  right,  under  the  law.  to  condemn 
the  property  sought  to  be  taken  as  describ- 
ed In  the  petition,  and  that  the  circuit  court 
erred  In  Its  Judgment  denying  it  that  relief. 
The  Judgment  was  accordingly  reversed,  and 
the  cause  remanded,  with  directions  to  pro- 
ceed In  conforml^  witb  the  views  ^pressed 
in  the  opinion  iben  filed.  Railway  Oo. 
Harvey,  178  DL  477,  63  N.  £.  881.   In  poi^ 
Buance  of  the  directions  so  givm.  the  d& 
fendant  In  error,  as  petitioner  In  ttae<  circuit 
court,  served  notice  upon  defendants  to  its 
petition  that  on  Monday,  April  17,  1809,  It 
would  f^ly  to  the  circuit  court  to  reinstate 
the  case,  and  proceed  to  a  final  dispositlttt  of 
it   On  the  Saturday  night  preceding  such 
application  the  city  council  of  the  city  ni 
Geneva  passed  an  ordinance  as  follows: 

"Section  1.  The  said  Aurora  and  Geneva 
Railway  Company,  Its  successors  or  assigns, 
may,  subject  to  aU  private  rights  which  may 
be  involved,  and  subject  to  said  further  con- 
ditions 88  may  be  imposed  by  ordinance 
when  said  rallwi^  company  shall  have  defi- 
nitely and  preds^  adopted  a  route  vlthin 
the  limits  of  this  ordinance,  locate  its  right 
of  way  within  the  <Aty  Umlto  of  Geneva  as 
follows,  and  not  otherwise,  namely;  Along 
Batavla  avenne.  or  any  part  thereof,  from 
the  southern  dty  limits  northward;  along 
Shady  avenue,  or  any  part  thereof;  across 
private  property  In  passing  from  one  of  the 
said  streets  to  the  other,  provided  the  con- 
sent of  the  owner  or  owners  of  such  private 
properly  be  fint  obtained;  across  or  along 


Cheever  avenue  and  across  private  property 
from  the  north  end  of  Shady  avenue  north- 
ward to  the  right  of  way  of  the  Chicago  and 
Northwestern  Railway  Company,  provided 
the  consent  of  the  owner  or  owners  of  such 
private  property  be  first  obtained;  over  the 
right  of  way  of  the  Chicago  and  Northwest- 
ern Railway  Company  not  east  of  where 
Sixth  street  extended  southward  would  cross 
said  right  of  way.  or  under  said  right  of  way 
at  some  point  west  of  the  Chicago  and 
Northwestern  Railway  Company's  depot  and 
near'  the  tunnel  or  culvert  through  which 
the  brook  passes;  from  the  point  of  emer- 
gence after  so  passing  under  the  right  of 
way  of  the  Chicago  and  Northwestern  Rail- 
way Company  westward  over  private  ground, 
provided  the  consent  of  the  owner  or  own- 
ers thereof  be  first  obtained,  parallel  with 
said  right  of  way  and  not  more  than  fifty 
feet  distant  from  the  northern  limit  thereof, 
to  land  which  would  be  in  Sixth  street  If 
that  street  were  extended  southward  to  said 
north  limit  of  the  right  of  way  of  the  Chica- 
go and  Northwestern  Railway  Company; 
northward  on  property  which  would  be  in 
Sixth  street  if  so  extended  southward,  as 
aforesaid,  to  South  street,  provided  the  con- 
sent of  the  owner  or  owners  of  said  property 
be  first  obtained;  across  South  street  to 
Sixth  street;  along  Sixth  street  to  State 
street;  along  Campbell  street  from  Sixth 
street  to  the  court  bouse;  along  Bridge 
street  from  Batavla  avenue  to  First  street; 
along  First  street  to  State  street;  along  any 
street  or  streets  from  First  street  to  the 
county  court  house. 

"Sec.  2.  Any  location  for  said  railroad  not 
in  this  ordinance  expressly  allowed  is  bereby 
prohibited.  Including  the  route  at  presoit 
proposed  by  said  railway  company. 

"Sec.  8.  This  ordinance  Is  passed  under 
power  conferred  in  and  by  paragraph  25  at 
section  1,  article  5,  of  the  general  Incrapraa- 
tlon  act  for  dties  and  Tillages,  and  Is  to  be 
construed  as  a  provision  for  the  location  by 
the  said  railway  company  of  its  Uae  within 
the  city  limits  of  Ouiera  and  not  as  a  grant 
of  rights  In  any  street,  and  tbe  determina- 
tion whether  sucih  rights  shall  be  granted  is 
reserved  until  a  petition  for  the  same  shall 
be  presented  by  the  railway  company  nndn 
and  In  accordance  with  the  provlBlons  of  pai^ 
agrapb  90  of  said  section  1,  article  6. 

"Sec.  4,  Final  action  may  be  taken  on 
ttals  ordinance  Immediately  upon  its  Intro- 
ductlon  or  at  any  time  thereafter,  and  the 
same  shall  take  eflTect  and  be  in  force  from 
and  after  its  passage.** 

On  April  17. 1899.  the  cause  was  r^nstated 
accordl)^  to  notice,  and  plaintiffs  In  ertw 
entered  their  motion  to  dismiss  the  petition. 
No  public  right  or  interest  was  represented 
by  the  plaintiffs  in  error,  but  their  motion  re- 
lated only  to  private  rights,  and  was  ground- 
ed upon  the  said  ordinance,  by  which  the 
city  council  had  forbidden  the  location  ot 
the  railway  upon  their  lands.  The  court 
beard  the  evidence  of  the  parties  in  support 
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of  the  motion  and  agalnet  It  The  ordinance 
In  qnestlon  was  offered  In  evidence,  and  It 
farther  appeared  that  there  had  been  an  or- 
dinance of  the  dty  that  all  ordinances  being 
presented  and  read  sbonld  lie  over  for  at 
least  one  week  before  final  action  should  be 
taken  thereon.  On  April  10,  1899,  an  ordi- 
nance was  passed  purportlng>to  amend  that 
ordinance  so  as  to  provide  that  ordinances 
should  He  over  at  least  one  week,  unless 
otherwise  provided  by  a  two-thirds  vote  of 
the  city  council,  and  this  amendatory  ordi- 
nance of  April  10th  was  passed  without  com- 
plying with  the  general  ordinance  whlcb  It 
amended. 

Tbe  following  communication  to  the  city 
from  one  of  the  plaintiffs  In  error  was  also 
admitted  in  evidence:  "Geneva,  April  22, 
1899.  To  the  Hon.  Mayor  and  City  Coun- 
cil of  Geneva:  It  having  been  represented 
that  there  Is  danger  of  the  city's  becom- 
ing Involved  In  expensive  litigation  on  ac- 
count of  the  ordinance  providing  for  the  lo- 
cation of  the  route  of  the  Aurora  and  Ge- 
neva Railway  Company,  passed  April  16, 
1S99,  I  hereby  state  that  It  is  my  bona  fide 
Intention  to  assert  and  test  by  proper  pro- 
ceedings in  the  courts.  Including  the  supreme 
court  of  Illinois,  If  necessary,  the  force  and 
validity  of  that  ordinance  In  the  protecting 
of  my  property.  This  ought  to  render  un- 
necessary any  litigation  by  or  against  the 
city  In  the  matter.  I  desire  to  add,  however, 
that  In  case  the  ordinance  be  allowed  to 
stand  unrepealed.  If  the  city  should  become 
Involved  In  litigation  on  account  of  It  I  will 
bear  all  necessary  expenses  of  such  litiga- 
tion, and  relieve  the  city  wholly  therefrom. 
Very  respectfully,  Chas.  Pope."  It  was  also 
proved  that  the  city  council,  two  years  be- 
fore this  time,  on  April  27,  1897,  by  ordi- 
nance, granted  to  petitioner  consent  and  the 
right  to  use,  locate,  lay  down  trackB,  main- 
tain and  operate,  for  a  period  of  20  years.  Its 
railway  tracks  and  appurtenances  in,  upon, 
and  along  Sixtti  street,  from  South  street  to 
Campbell  street,  and  on  Campbell  street  from 
Third  street  to  Sixth  street  This  ordinance 
-was  accepted  by  the  petitioner.  Afterwards 
tbe  city  council  extended  the  time  for  bnild- 
ing  the  road  In  Sixth  street  and  Campbell 
street  with  the  additional  requirements  that 
petitioner  should  grade  and  gravel  the  stimt 
from  curb  to  curb,  put  In  all  necessary  cul- 
verts, and  pay  the  city  (100  a  year  during 
the  toit  five  years.  The  petitioner  accepttid 
the  additional  burdens,  and  expended  $3,600 
In  complying  with  thaa,  and  built  Its  road 
In  ancb  street  The  petitioner  settled  with 
and  itald  tbe  owners  of  various  tracte  of  land 
along  the  ronte  through  the  private  prtq^er^ 
set  out  in  the  petition,  and  ciHistmcted  a 
subway  under  the  Cblcago  ft  Northwestem 
Railway  on  said  route.  The  court  overruled 
the  motira  to  dismiss  the  petition,  and  pro- 
ceeded to  a  trial  before  a  jury,  which  ended 
In  a  vM^ct  fixing  the  compensation  and 
damages  to  be  paid  to  the  owners  of  the  -n- 
rlous  tracts  embraced  In  the  petltloii.  Jodx* 


ment  was  entered  on  the  verdict  Mo  ques- 
tion Is  raised  or  error  assigned  as  to  the 
amount  of  compensation  or  anything  that 
occurred  at  the  trial.  The  bill  of  exceptions 
embraces  only  the  motion  to  dismiss  and  the 
proceedings  thereon,  and  the  erron  assigned 
relate  only  to  the  refusal  of  the  court  to  sus- 
tain tbe  motion  and  dismiss  the  petition. 

FlfllntlffB  In  error.  In  support  of  their  as- 
signments of  error  that  the  circuit  court  erred 
In  not  dlamisstng  the  petition,  rely  upon  the 
ordinance  of  April  16,  1899,  above  recited, 
prohibiting  the  location  of  the  railway  over 
their  lands,  and  naming  another  route.  The 
lauds  of  the  plalntlfte  in  error  Jennie  D. 
Harvey,  William  P.  Harvey,  Sarah  J.  B.  Crit- 
tenden, and  Frank  A.  Crittenden  are  not  with- 
in the  city  of  Geneva,  and,  of  course,  that  city 
would  have  no  jurisdiction.  In  any  event,  to 
locate  that  part  of  the  railway  or  to  chaage 
or  prohibit  Ito  locatltm  on  their  lands  outside 
of  the  city.  The  tracts  owned  by  the  plain- 
tiffs In  error  Annie  M.  Peckham  and  Charles 
Pope  are  within  the  city  of  Geneva,  and  the 
question  as  to  the  power  to  pass  the  ordi- 
nance, and  the  effect  of  it  as  to  their  lands, 
may  properly  be  considered.  The  power  Is 
claimed  by  virtue  of  paragraph  26,  §  1,  art 
6,  of  the  act  tor  the  incorporation  of  cities 
and  villages,  and  the  ordinance  redtea  that  it 
Is  passed  under  power  conferred  by  that  para- 
graph. It  is  contended,  on  tbe  other  hand, 
that  the  ordinance  was  never  legally  passed, 
because  It  was  presented  and  passed  at  the 
same  meeting  of  the  dty  council.  In  violation 
of  the  city  ordinance  requiring  It  to  lie  over 
at  least  one  week.  It  was' passed  under  the 
provisions  of  the  ordinance  of  April  10th,  pur- 
porting to  amend  tbe  ordinance  establishing  a 
rule  of  pEocednie,  and  that  amendatory  ordi- 
nance was  passed  in  violatim  of  such  rule; 
bnt  we  will  not  consider  tbe  question  whethw 
the  ordinance  of  April  16th,  relating  to  peti- 
tioner's route,  was  legally  passed  or  not  for 
various  reasons. 

In  flie  first  place,  the  oidlnance  cannot  be 
regarded  as  an  exerdse  of  the  power  to  pro- 
vide for  or  change  the  location  ttf  a  railroad, 
conferred  by  paragraph  25.  Bfanlfestly,  an 
ordinance  cannot  be  regarded  as  tbe  location 
ot  a  railway,  or  the  provision  for  such  loca- 
tion, unlem  tbe  rallw^  company  may  law- 
folly  go  upon  the  proposed  route.  In  the  case 
of  a  street  railway,  Ihe  right  to  diverge  from 
the'  street  or  highway,  and  go  upon  private 
property,  depends  upon  the  uecessltleB  of  con- 
struction and  (^ratioa  as  a  questlw  of  fact 
and  not  upm  the  Judgmoit  of  any  dty  coun- 
cil. The  statute  authorizes  soch  a  taking  of 
private  pnq;>erty  in  cases  of  necessity,  when 
the  railway  may  diverge  from  the  street  or 
highway  and  return  thereto  when  tbe  obstade 
or  necessity  for  such  divergence  baa  passed 
or  ceases  to  exlat  We  considered  that  que*-' 
tlon  In  Dewey  v.  RaUway  Co..  18i  lU.  426,  66 
K.  E.  804,  and  held  that  the  passage  at  an 
(MTdlnance  by  the  village  of  Okmcoe,  locating 
a  route  over  and  across  private  property,  did 
not  aathorlae  the  railway  company  to  follow 
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BW±  nrate  or  take  private  property  along  It. 
The  same  rnle  mnat  be  applied  liere,  and  the 
action  of  the  city  of  Geneva  mnat  be  held  a 
nnlllty  so  far  ae  eeftabllelilng  a  ronte  for  the 
street  railway  Is  concerned. 

Again,  the  ordloanoe  does  not  in  its  provi- 
sions attempt  to  exercise  a  power  of  locatiim. 
The  provision  as  to  each  part  of  the  proposed 
route  Is  conditioned  upon  the  consent  of  the 
owner  or  owners  of  the  private  property.  The 
railway  company  Is  not  authorized  to  adopt 
the  location  by  virtue  of.the  ordinance  or  upon 
proof  of  the  neceartty  contemplated  by  the 
statute,  but  the  ordinance  requires  the  consent 
ot  the  owner  of  each  piece  of  pn^erty.  If 
the  ordhiance  was  an  attempt  to  exercise  a 
supposed  legislative  power,  It  was  also  an 
attempt  to  delegate  that  power  to  a  few  In- 
dividuals who  could  not  exercise  it  The 
ordinance  also  provides  that  the  railway  com- 
pany may  malie  the  location  subject  to  such 
fmther  conditions  as  may  be  imposed  by  ordi- 
nance when  the  railway  company  shall  adopt 
the  route,  and  that  the  ordinance  is  not  to  be 
construed  as  a  grant  of  rights  in  any  street, 
but  the  determination  whether  such  rights 
shall  be  granted  Is  reserved  until  a  petition 
for  the  same  shall  be  presented  by  the  rail- 
way company.  The  ordinance  simply  amounts 
to  a  prohibition  against  going  over  the  prop- 
erty of  plalntiCis  in  error  where  we  had  held 
the  road  might  lawfully  go.  It  prohibits  the 
railway  company  from  going  over  this  pri- 
vate property,  and  orders  it  to  go  on  another 
route,  bnt  reserves  the  right  to  'say  in  the 
future  whether  It  shall  take  the  other  route 
or  what  further  dondltlons  shall  be  Imposed. 
That  Is  neither  a  location  nor  the  provision 
for  one.  Not  only  la  there  no  grant  of  a  right 
to  go  upon  or  along  the  streets  on  which  the 
ordinance  professes  to  provide  for  a  location, 
bnt  the  city  council  had  no  right  to  make  or 
provide  for  any  location  or  to  grant  any  such 
right  unless  at  least  10  days'  public  notice 
of  the  time  and  place  of  presenting  the  peti- 
tion should  be  first  given  by  publication  In 
some  newqMUKr.  Section  8  of  the  act  In  re- 
gard to  horse  and  dummy  railroads  provided, 
and  the  preaoit  statute  governing  stneet  rail- 
roads proTldeB,  that  no  consent  itaall  tw  gnmt- 
ed  unless  snch  notice  diall  be  given.  That 
provlMon  was  onutrued  in  Metropolitan  City 
Ry.  Ca  V.  Clt7  a  Chicago.  M  BL  620,  and  it 
ms  held  the  atatnte  Intended  to  give  every 
person  interasted  (^iportanlty  for  a  fair  tad 
Impartial  houlng  whether  a  street  should  be 
occupied  by  a  street  railway,  and  that  action 
without  such  a  petition  and  public  hearing 
was  void. 

In  the  case  of  corporations  organised  under 
the  act  for  the  Incorporation  of  railroad  com- 
panies, the  power  li  given  to  select  their  own 
routes,  and  to  lay  out  locate,  and  construct 
their  lines  of  railway.  In  case  a  city  pro- 
vides for  the  location  of  such  a  railroad,  the 
corporation  may  B&ast  the  location,  and  teke 
the  necessary  property  titerefor.  Paragraph 
2S  relatn  to  such  general  or  commercial  rail- 
roads, and  we  have  so  applied  it  Railroad 


Co.  V.  Dnnbar.  100  111.  110;  Tudor  t.  Rail- 
road Co.,  IM  ni.  129,  89  N.  B.  186.  As  to 
street  railways,  there  are  other  spedflc  provi- 
Btona.  Section  4  of  article  11  of  the  consti- 
tution Is  as  follows:  "No  law  shall  be  pasv 
ed  by  the  general  assembly  granting  tbe  right 
to  construct  and  operate  a  street  railroad 
within  any  city,  town  or  InctHporated  village, 
without  requiring  the  consent  of  the  local 
authorities  having  the  control  of  tbe  street 
or  highway  proposed  to  be  occupied  by  such 
street  railroad."  Paragraph  24  of  said  sec- 
tion 1  of  article  6  of  the  act  for  the  incor- 
poration of  cities  and  villages  relates  to  street 
railways,  and  section  3  of  the  act  In  regard 
to  horse  and  dummy  railroads,  under  which 
petitioner  proceeded,  provided :  **No  such 
company  shall  have  the  right  to  locate  or  con- 
struct its  road  upon  or  al<mg  any  street  or 
alley,  or  over  any  public  ground  In  any  In- 
corporal  city,  town  or  village,  without  the 
consent  of  the  corporate  authorities  of  such 
city,  town  or  village."  These  provisions 
gave  the  city  council  control  of  the  location 
of  street  railways  In  the  streets  and  alleys 
of  the  city,  and  cover  the  entire  anbject 
while  the  right  to  deflect  from  the  street  Is 
given  by  the  statute  In  case  of  necessity. 
In  Dewey  v.  Railway  Co.,  supra,  we  said 
(page  434,  184  III.,  and  page  806,  56  N.  E.): 
'The  village  authorities  may  refuse  to  coo- 
sent  to  the  use  of  their  streets  and  alleys 
by  a  street-railway  corporaUon,  hut  their  con- 
sent or  refusal  to  the  use  (tf  their  streets  is 
tbe  extent  of  their  power.  They  control  the 
streets,  alleys,  and  public  grounds  of  the  vil- 
lage, but  they  do  not  ctmtnd  private  proper- 
ty. Any  attempt  of  the  village  authorities, 
by  consenting  to  a  particular  location  ot  a 
street  railroad  across  private  property.  t» 
cause  the  street  railroad  to  dlvo-ge  trom  the 
streets,  alleys,  and  public  grounds  under  tfadr 
control.  Is  void,  and  confers  no  right  and  cre- 
ates no  necessity."  The  ordinance  In  terms 
prohibits  the  presmt  ronte  of  tbe  railway 
company,  while  a  part  <^  the  road  had  ai- 
re*^ been  constructed  In  Sixth  street  and 
Campbell  street  under  the  prior  ordinance. 
The  evidmce  shows  that  the  grant  was  fbr 
an  adequate  consideration,  and  It  was  ac- 
cepted and  the  conditions  performed  the 
railway  company,  so  that  the  ocdinanoe  ceas- 
ed to  be  a  mere  license,  and  became  a  valid 
and  binding  contract  Wh«re  a  license  Is 
acted  tu>on  In  a  substantlai  manner,  so  that 
to  revoke  It  would  be  IneqnltaUe  <a  unjust 
ot  where  it  ie  for  an  adequate  consldemtioa 
accepted  liy  the  grantee.  It  hecMuea  a  Und- 
Ing  contract  diy  ot  Bellevtlle  T.  attsenr 
Horse  By.  Co..  152  111.  171,  88  N.  B.  681,  26 
I*.  R.  A.  681.  The  ordinance  most  be  hdd 
void. 

After  crosring  the  lands  of  plaintiffs  In  er 
ror  tbe  line  of  the  railway  betweoa  said  lands- 
and  the  south  end  of  Sixth  street  crosses 
Batavla  avenue  and  tba  Intersection  of 
Oheever  and  Sbady  avennes.  It  may  be 
gathered  from  the  entire  record  that  defoid- 
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ant  In  error  obtained  a  rlgbt  to  lay  Its  tracks 
In  Sixth  street  and  Campbell  street,  and 
built  Its  railway  therein,  but  that  It  never  ob- 
tained consent  to  cross  said  avenues.  That 
condition,  however,  existed  at  all  times  and 
on  both  occasions  when  the  case  has  been 
before  us.  If  that  fact  was  a  valid  reason 
against  taking  property  of  plaintifCs  In  error 
and  for  dismissing  the  petition.  It  should 
have  been  alleged.  On  those  hearings  It  was 
the  duty  of  plaintiffs  In  error  to  allege  on 
the  first  hearing  any  reason  why  the  iwtltion 
should  have  been  dismissed,  and  on  the  sec- 
ond hearing  any  fact  which  would  6iq>port 
the  action  of  the  court  in  dismissing  the 
same.  The  fact  existed  then  if  it  exists  now, 
and  is  one  which  mlgbt  have  been  raised  and 
determined.  The  previous  decisions  of  the 
court  concerning  the  right  to  take  the  prop- 
erty of  plaintiffs  in  error  settled  every  ques- 
tion which  might  have  been  nUsed  and  every 
objection  that  might  have  been  made,  wheth- 
er then  raised  and  made  ot  not.  The  doc- 
trine of  res  Judicata  embraces  not  only  what 
has  been  actually  determined  In  the  former 
suit,  but  also  otends  to  any  other  matter 
which  might  have  been  raised  and  determined 
In  It  Hamilton  v.  Qulmby,  46  IlL  90;  Rogers 
T.  Hlggins,  67  m.  244;  Kelly  v.  Donlln.  70 
111.  378;  Bnegger  v.  Ballroad  Co.,  103  111 
44,9;  Gage  v.  Ewlng.  107  111.  11;  Scates  v. 
King.  110  lU.  456;  Harmon  v.  Auditor  of 
Public  Accounts,  123  111.  122,  IS  N.  E.  161. 
Th6  decision  when  the  case  was  last  here, 
that  tiie  defendant  In  error  had  a  right  to 
locate  and  construct  Its  road  across  the  prop- 
erty of  plaintiffs  In  error.  Is  res  judicata, 
and  determined  the  right,  as  between  them, 
arising  ont  of  all  facts  wbich  then  existed. 

If.  however,  the  question  whether  the  con- 
aeut  of  the  dty  to  cross  these  avenues  Is  a 
condition  precedent  to  the  right  of  condemna- 
tlan  be  considered,  the  rate  Is  that  it  Is  not 
aat±  a  condition.  The  Metropidltan  City  Rail- 
way Company  was  organised  under  the  same 
act  as  defendant  In  error,  and  located  Its 
traite  In  Idke  and  Canal  streets,  in-  the  dty 
of  Chicago,  and  filed  Its  petition  to  condemn 
the  property  right.  Interest,  or  privilege  of  the 
Gblcago  West  Dlvtslon  Railway  ComiMny  In 
■aid  Btieets.  The  defendant  set  np  that  the 
petitioner  had  not  acquired  ttie  right  to  locate, 
constmct,  and  operate  its  railroad  In  said 
streets*  and  the  proceeding  was  dtsmlased  out 
of  the  circuit  court  The  judgment  was  re- 
versed In  this  court  alttioug^  It  related  to  an 
Interest  In  the  street  ItseU  which  the  pett- 
tlcner  was  desirous  of  ai^nq^rlatlng.  The 
parties  were  governed  by  the  same  law  as  In 
this  case.  It  was  held  that  the  question 
whether  the  petitioner  had  obtained  the  prlvl* 
lege  to  occupy  the  street  was  Immaterial,  and 
It  was  said  (page  821):  "The  authority  to 
nerdse  the  right  of  eminent  domain  Is  de- 
rlred  soldy  from  the  state,  and  In  this  to* 
stance  It  Is  conferred  by  the  act  dted  In  rela- 
tl4Hi  to  hone  and  dummy  railways.  Obtaining 


consent  of  the  common  coundl  of  the  city 
to  laying  the  track  of  petitioner's  railway  in 
any  given  street  Is  not  a  condition  precedent 
to  condemning  such  proi>erty  right  interest 
or  privilege  as  defendant  may  have  previously 
acquired,  by  contract  or  otherwise,  In  such 
streets.  That  consent  may,  with  equal  pro- 
priety, be  obtained  afterwards,  ana  It  is  Im- 
material when  It  Is  secured.  The  granting  of 
such  consent  is  always  a  matter  of  discretion 
with  the  municipal  authorities.  At  most  It 
Is  a  mere  license  granted  by  the  owner  of  the 
fee  of  the  streets,  and  is  revocable  any  time 
before  It  Is  acted  upon.  No  matter  what  con- 
clusion may  t>e  reached  as  to  the  legality  of 
the  ordinance,  it  Is  not  a  question  that  In  any 
degree  affects  petitioner's  right  to  condemn 
the  property  of  defendant,  or  any  one  else, 
for  the  purposes  of  Its  organisation,  and  we 
forbear  to  remark  npon  the  numerous  objec- 
tions urged  against  its  validity."  Metropoli- 
tan City  By.  Oa  T.  Chicago  W.  D.  By.  Ga, 
87  111.  317. 

This  decision  would  seem  to  settle  the  ques- 
tion that  the  want  of  power  to  cross  Batavla 
avenue,  or  any  other  street  or  avenue,  or  the 
fact  that  permission  to  cross  the  same  had  not 
been  granted,  would  not  prevent  the  con- 
demnation. The  property  of  plaintiffs  in  error 
Is  crossed  before  reaching  Batavia  avenue  or 
the  intersection  of  Shady  and  Cheever  ave- 
nues. The  taking  or  crossing  of  their  prop- 
erty does  not  Involve  the  taking  or  crossing 
of  any  street  or  avemie,  but  the  question 
whether  defendant  can  cross  those  avenues 
will  arise,  if  at  all,  after  crossing  their  prop- 
erty. So  far  as  the  question  of  defendant  In 
error  being  able  to  return  to  the  street  or 
hlj^way  after  deflecting  therefrom  Is  con- 
cerned, the  fact  Is  that  It  will  readi  Batavla 
avenue  whether  consent  to  cross  It  is  granted 
or  not.  It  fhMt  should  be  the  terminus  of  the 
road.  It  wfll  be  at  a  public  street  with  public 
access^  snd  the  accommodation  of  itreet  travd 
from  that  jKrfnt 

In  the  case  of  a  goieral  cx  commercial  rail- 
road, which  could  not  construct  Its  railroad 
upon  or  across  a  street  In  a  dty  without  ttie 
assent  of  sncta  dty.  It  was  held  that  such 
assent  was  not  a  prerequisite  to  the  power 
to  ctmdemn  private  property  within  the  dty. 
Railroad  Ca  Dunbar,  supra.  In  that  case 
the  superior  court  of  Cook  county  enjoined 
inroceedtaigs  begun  for  tiie  condemnation  of 
land  belonging  to  Dunbar,  and  the  decree  was 
reversed  by  this  court  It  was  held  not  to  be 
a  defense  for  owners  of  private  property  that 
consent  to  the  construction  of  the  road  across 
streets  bad  not  been  given,  and  the  court 
said  (pftge  120):  "The  law  has  provided  one 
mode  of  acquiring  the  r^ht  of  way  acrasa 
privste  property  and  another  mode  of  acqulr- 
ii^  the  right  of  way  across  streets,  but  tbe 
law  has  In  no  way  provided  the  order  In  which 
the  railway  compsny  shall  proceed  hi  acquir- 
ing Its  right  of  way.**  The  judgment  of  tbe 
drcnit  court  Is  afllrmed.  Judgment  aiBrmed. 
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(186  111.  179) 

EKBEPOBT  WATER  CO.  T.  Oin  OF  FBBB- 
PORT. 

(Sapreme  Conrt  of  Illinois.    Jane  21,  1900.) 

WATER  COMPANIES— REQULATIOM  OV  RATES- 
CONSTITUTIONAL  LAW. 
The  act  of  June  6,  IS&l,  empovrerins  cities 
to  fix  reasonable  water  rates  for  tb«  sopply  of 
water  furnished  by  any  corporation,  is  not  ud- 
constitutional,  as  impairing  the  obligation  of 
contracts,  notwithstanding  a  city  had,  prior  to 
passage  of  anch  act,  entered  into  a  contract 
with  a  private  corporation  organized  under 
the  general  IncoEi>oration  act,  which  authorizes 
such  regulations  as  the  I^slatnre  deems  ad- 
visable, by  which  the  rentals  for  water  had 
been  fixed  daring  the  period  of  the  fnuKbiM. 

Appeal  from  circuit  court,  Stephenson 
coun^;  John  D.  Crabtree^  Jndge. 

AjBBnmpBit  by  the  Freeport  Water  Company 
against  the  dty  of  Freeport.  There  was 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

On  the  6th  of  June,  1882,  the  city  of  Free- 
porti  organized  under  the  general  law  for  the 
incorporation  of  cities  and  Tillages,  passed  an 
ordinance  granting  to  one  Nathan  Shelton  or 
ilia  assigns  the  exclusive  right,  for  the  term 
of  30  years,  of  Buppljlng  the  dty  end  citi- 
zens thereof,  by  a  system  of  waterworks  to 
be  constructed  as  in  said  ordinance  prescrib- 
ed, with  water,  the  terms  and  conditions  of 
wlilcb  ordinance  were  accepted  by  said  Shel- 
ton on  Jnne  7,  1882.  and  by  which  the  city 
agreed  to  pay  during  the  full  term  of  30 
years,  to  said  Shelton  or  his  assigns,  an  an- 
nual rental  of  $100  per  annum  for  the  Qrst 
100  hydrants,  and  for  all  hydrants  over  100, 
and  up  to  150,  the  sum  of  $80  per  hydrant, 
and  for  all  hydrants  over  150  an  annual 
rental  (rf  $50  per  hydrant;  the  rentals  being 
payable  semiannually,  on  the  15th  days  of 
January  and  July  of  each  year.  The  dty  Is 
given  the  free  use  of  water  for  f  usbing  gut- 
ters and  sewers,  on  notice  to  the  person  In 
charge  of  the  waterworks,  free  water  for  the 
fire  departmoit,  for  dty  hall  and  offices,  for 
public  schools  and  all  churches  of  the  dty, 
and  for  four  public  fountains  for  drinking, 
only,  and  one  fountain  in  the  public  square. 
shoiUd  the  dty  erect  the  same.  On  the  Sth 
of  August,  1^,  Shelton  sold  and  assigned 
all  Ills  rights  under  this  ordinance  to  the 
pl^Intifl;  and  under  It  the  plaintiff  bad,  on 
and  prior  to  January  1,  1890,  constructed  and 
placed  121  hydrants,  up  to  wblch  time  the 
city  paid  all  rentals  called  for  by  the  said 
ordinance.  This  suit  was  brought  by  the  ap- 
pellant. In  assumpsit,  against  the  dty,  to  re- 
cover the  sum  of  $5,840,  alleged  to  be  due  it 
on  the  15th  day  of  July,  1^6,  for  hydrant 
rentals  from  January  1  to  July  1,  1806.  The 
plaintiff's  declaration  consisted  of  two  special 
counts  setting  out  the  original  ordinance  In 
beec  verba,  and  a  third  containing  the  con- 
solidated money  counts.  The  defendant  filed 
two  special  pleas,  1^  which  It  was  alleged.  In 
substance,  that  the  rates  fixed  by  the  Shelton 
ordinance  were  and  had  remained,  from  the 
time  of  its  enactm^t  until  the  subsequent 


action  of  the  dty  council,  unjust,  unreason- 
able, and  oppressive;  that  on  the  lOtfa  day 
of  February,  1806,  the  said  ordinance  being 
then  In  force  and  effect,  the  dty  coundl,  by 
an  ordinance  then  and  there  enacted,  ap- 
proved, and  published,  readjusted  and  fixed 
such  water  rates  so  as  to  make  the  same 
Just,  reasonable,  and  fair,  and  that  said  or- 
dinance then  became  and  was  a  legal  and 
valid  «iactment  of  the  d^endant  (which 
amendatwy  ordinance  is  set  out  in  beec  ver- 
ba, and  fixes  the  price  for  each  hydrant  at 
$50  per  year,  payable  semiannually,  on  the 
15th  days  of  July  and  January  of  each  year); 
that  since  the  date  of  Its  passage  and  publi- 
cation the  same  has  ever  since  been,  and 
now  is,  in  force,  and  that  the  water  rates 
and  charges  therein  fixed  and  stated  are  ob- 
ligatory on  plaintlEF,  and  are  fair,  Just,  and 
reasonable;  and  that  on  the  10th  day  of  July, 
1886,  the  defendant  paid  to  the  plaintiff  all 
sums  of  money  due  It,  as  fixed  by  the  orig- 
inal ordinance,  up  to  the  11th  day  of  Feb- 
ruary, 1896,  and  all  sums  of  money  due  plain- 
tiff since  the  enactment  of  sudi  subseqnait 
ordinance,  according  to  the  rates  therein  fix- 
ed, up  to  July  1st.  To  these  pleas  plaintiff  de- 
murred. The  court  overruled  the  demurrer 
to  the  pleas,  and,  plaintiff  electing  to  stand 
by  its  demurrer.  Judgment  was  entered 
against  It  and  In  favor  of  the  defendant  for 
costs.  Appellant  assigns  as  error,  and  in- 
sists, that  the  ordinance  of  February  10, 
1886,  and  the  statute  of  the  state  of  Illinois 
on  which  said  amendatory  ordinance  Is  based, 
(being  the  act  of  June  6.  1801,  In  force  July 
1,  1801),  are  each  In  violation  of  section  10. 
art  1,  of  the  constitution  of  the  United 
States,  and  of  section  1,  art.  14,  of  the  amend- 
ments to  said  constltntion,  as  Impairing  the 
obligation  of  contracts,  and  in  depriving  ap- 
pelUtnt  of  Its  property  without  due  process  of 
law. 

Fry  &  Hyde,  for  appellant.  Douglas  Pat- 
tison,  Corp.  Counsel,  and  Robert  B.  Mitchell. 
CII7  Atty.  (R.  N.  Botsford.  of  counseD,  for 
appellee. 

PER  CURIAM.  It  appears  that  the  ap- 
pellant Ib  a  corporation  organized  under  the 
general  Incorporation  law  of  the  state  of 
Illinois.  The  precise  questions  presented  on 
this  record  arose  In  the  cases  of  Olty  of  Dan- 
ville V.  DanviUe  Water  Co.,  178  111.  290,  33 
N.  E.  118,  and  Id.,  180  111.  235,  54  N.  E.  224. 
where  It  was  held  that  a  corporation  organ- 
ized under  the  general  Incorporation  act 
agrees  to  submit  Itself  to  such  regulaUcms 
and  provisions  as  the  legislature  may  deem 
it  advisable  to  make,  under  section  9  of  said 
act,  by  which  the  right  of  the  legislature  to 
regulate  the  rates  at  which  water  shall  be 
supplied  to  the  public  by  a  water  ccmipany  so 
organized  is  reserved;  that  the  act  of  June 
6,  1891,  empowering  clUea  to  fix  reasonable 
water  rates.  Is  constitutional  and  valid,  not- 
withstanding the  fact  that  the  dty  had  th«re- 
brfore  entered  Into  a  contract  with  a  private 
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rorporadon  by  wbldi  tbe  rentals  for  water 
bad  been  fixed  during  tbe  period  of  tbe  f  ran- 
cblee;  tbat  tbe  dty  has  no  power  by  virtue 
of  the  act  of  April  10, 18T2.  ud  section  1  of 
article  10  of  tbe  city  and  village  act,  to  Und 
Itself  to  the  payment  of  a  fixed  sum  for  an 
entire  period  of  80  years  In  adrance,  but  that 
tbe  might,  under  the  act  of  June  6, 1801, 
make  a  reasonable  reduction  for  future  sup- 
ply. The  demurrer  to  the  pleas  admits  tbat 
the  rates  for  hydrant  rentals  to  be  piUd  to 
tbe  aroallant  under  the  amendatory  ordi- 
nance of  February  lOtb  were  reasiHiable  and 
just,  and  tbe  cases  just  cited  must  be  held 
coDclurire  of  this  case.  The  Judgment  of  tbe 
circuit  court  of  St^henson  count?  Is  affirm- 
ed.  Judgment  aflinned. 

OM  HI.  104) 

HABTFOBD  DEPOSIT  CO.  OAI^INS 
et  bL 

(Supreme  Court  of  Illinois.    June  21,  1900.) 

DAMAGES  —  PREVENTION  —  INSTRUCTIONS  — 
TRIAL  —  APPEAL.  —  DISPOSITION  OP  CAUSE- 
JUDOUSNT  BY  AFPSLLATB  COURT. 

1.  An  inBtmcthm  tbat  if  plaintiff  knew  that 
his  premises  were  being  damaged,  and  permit- 
ted the  damage  to  continue,  when  he  might 
have  prevented  It,  he  conld  not  recover,  was 
correct,  and  it  was  error  to  modify  it  by  add- 
ing "unless  defendant  directed  pUimtiS  not  to 
do  80";  there  being  no  evidence  of  such  direc- 
tion. 

2.  Where  defendant,  in  erecting  a  building 
adjoining  plaintiffa  hotel,  cut  holes  in  the  par- 
ty walL  admittine  duet  and  cold  in  some  of 
plaintiln'  rooma,  fie  was  not  excused  from  ex- 
ercising care  to  shut  off  the  exposed  rooms 
from  the  rest  of  the  building,  in  order  to 
lessen  the  damage,  on  the  ground  that  defend- 
ant's contractor  or  foreman  told  him  not  to  do 
so;  such  foreman  or  contractor  not  pretending 
to  have  authority  from  defendant  to  give  such 
direction. 

8.  In  an  action  for  several  distinct  items  of 
damages  to  plaintiff's  premises,  the  court  hav- 
ing given  an  erroneoas  instruction,  which  ap- 
plied to  the  question  of  damages  in  general,  and 
not  to  any  distinct  item,  it  was  error  for  the 
appellate  court  to  require  a  remittitur  and  af- 
firm the  Judgment  for  the  balance. 

Appeal  from  appellate  court.  First  dla* 
trlct. 

Action  by  J.  Temon  Calkins  and  others 
asalnat  tbe  Hartford  D^^t  C-<Hnpany  for 
damages  to  plaintiffs'  premises.  From  a. 
Judgment  of  the  appellate  court  {96  UL  App. 
827)  affirming  a  judgment  In  plaintiffs'  fa- 
ror,  defendant  appeals.  Reversed. 

Appellant  erected  a  14-8tory  office  building 
In  the  city  of  Chicago,  upon  premises  adjoin- 
ing thtMe  of  which  appellees  were  in  posses- 
sion as  lessees.  Upon  the  dividing  line  was 
a  party  wall,  and  It  became  necessary  to 
strengthen  the  foundatlone  of  this,  and  run 
steel  columns  up  through  channels  cut  Into 
this  wall.  In  order  to  Bupp(»t  the  additional 
weight  of  tbe  new  structure.  As  the  chan- 
nels for  the  steel  colnnms  were  bdng  cut,  It 
was  discovered  tbat  the  wall  grew  thinner 
with  each  story,  and  tbat  the  channels 
would  break  through  Into  the  rooms  on  the 
third  and  fonrtb  floors  of  the  appellees* 
bnlldlng,  which  was  4  stories  high,  and  oc- 
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cupied  as  a  hotel.  It  Is  claimed  by  appel- 
lant that  this  discovery  vras  made  before 
appellees  came  into  possession  of  tbe  hotel 
as  tenants,  and  that  an  agreement  was  made 
with  the  former  tenant  that  all  the  rooms 
(seven  In  number)  on  tbe  north  side  of  the 
hotel  should  be  closed,  and  that  when  the 
work  was  done  the  tenants  should  be  paid 
for  the  loss  of  the  rooms  at  the  accustomed 
rates.  Appellees  say  they  knew  nothing  of 
this  arrangement,  and  tbat  when  they  took 
possession  no  holes  had  been  cut;  tbat  when 
this  work  was  subsequently  done,  without 
their  consent,  tbe  dust,  smoke,  and  cold  air 
admitted  through  the  openings  resulted  In 
continuous  damage  to  their  property  and 
business.  They  claim  to  have  made  fre- 
quent complaints,  and  that  finally  an  agree- 
ment was  made  that  appellant  should  pay 
for  all  damage  to  property  or  business  re- 
sulting from  the  work,  of  which  appellees 
themselves  were  to  keep  the  account,  and 
it  is  contended  tbat  the  conditions  complain- 
ed of  continued  for  mere  than  six  months. 
At  the  end  of  this  time  appellees,  through 
their  attorneys,  sent  a  letter  containing  an 
Itemized  statement  of  the  alleged  damages, 
as  follows: 

Loss  of  the  nse  of  five  rooms  on  the 
north  side  of  the  building  on  nccount 
d  dirt,  cold,  noise,  etc..  making  Im- 
possible to  rent  or  use  tiie  same.  1^ 
days,  at  97.60  per  day  for  the  five 
rooms    |1,4^ 

Loss  of  two  other  rooms  on  tbe  north 
side  of  the  bnildinfr  for  192  days,  at 
$4  per  day  for  said  rooms   768 

Damafces  caused  the  balance  of  their 
building  from  smoke,  noise,  duat,  and 
dampness,  and  the  expense  of  addi- 
tional coal  and  help  to  keep  the  house 
comfortable   1,000 

Paper,  and  hanging  same.  In  seven  rooms  SO 

Mnslln  for  seven  rooms,  put  on  wood 
partitions   2B 

Caldmining  and  washing  two  upper  floors 
of  the  house.   75 


TMal   |3,3S8 

Xo  part  of  the  bill  being  paid,  appellees 
began  an  action  for  damages  In  the  Cook  cir- 
cuit court;  the  bin  of  particulars  filed  with  the 
declaration  setting  forth  the  foregoing  state- 
ment, wltb  the  additional  Item  of  "other 
damage  and  loss  to  plaintiff's  business, 
BOO."  Upon  a  hearing  before  a  jury  In  Jan< 
uary,  1898,  a  verdict  was  rendered  In  favor 
of  the  plaintiffs  for  $4,029.00.  The  sum  of 
1020.60  was  remitted,  and  judgment  was  en- 
tered for  the  remainder,  $3,400.  Up<m  ap- 
peal to  the  ajppellate  court  for  the  First  dis- 
trict the  judgment  below  was  affirmed  ni>on 
condition  that  appellees  within  10  days  re- 
mit the  further  sum  of  $1,000  from  their 
judgment;  otherwise,  the  cause  would  be 
remanded  for  new  trlaL  Appellees  elected  to 
accept  the  reduction  of  the  judgmwt  to  $2,- 
400.  Appellant  brings  Ibe  cause  to  fUa  court 
upon  further  appeal. 

Charles  H.  Baldwin,  for  appellant.  Hen- 
ry T.  H^m  and  John  B.  Brady,  for  appd 
lees. 
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WILKIN,  J.  (after  stattaie  the  facts). 
The  only  groniid  of  reveraBl  urged  by  ap- 
pellant la  that  the  trial  court  wred  In  mod- 
ifying the  fidlowlng  Inabnctfom  aaked  by  ap- 
pellant: "The  Jury  are  Inatmcted  that  a 
perBtm  can  In  no  case  recover  fOT.damagea 
to  hla  boBlneea  or  property  which  he  per* 
mita  to  go  on,  knowing  that  It  la  going  on. 
and  wfthont  making  every  reasonUe  eKort 
and  taking  active  at^a  to  prevent  It  or  have 
it  stopped.  If  yon  believe  from  fiw  evi- 
dence that  plaintiffs  knew  their  premises 
were  being  damaged,  and  that  they  permit- 
ted tiie  damage  to  continue,  wben  by  their 
own  efforts  the  damage  might  have  been 
stopped  or  prevented,  then  the  defendant 
ia  npt  liable  for  llie  damage  so  canaed,  and 
plalntlfte  cannot  recover  In  this  suit  for  any 
such  damage,  unless  the  Jury  further  be- 
lieve from  the  evidence  that  the  defendant 
directed  the  plaintiffs  not  to  do  so."  The 
last  clanse,  "unless  the  Jury  further  believe 
from  the  evidence  that  the  defendant  di- 
rected the  plaintiffs  not  to  do  so."  was  add- 
ed by  the  court  In  modification  of  the  In- 
stmctlMi.  The  appellate  court,  in  its  opin- 
ion by  Mr.  Justice  Freeman,  properly  dis- 
posed of  this  question,  and  what  Is  tbere 
said  with  reference  to  this  Instruction  may 
be  adopted  here:  "The  Instruction  as  pre- 
sented to  the  court,  and  before  Us  modifica- 
tion, stated,  we  think,  sutwtantlally  the  cor- 
rect rule  of  law,  and  was  applicable  to  the 
case,  in  view  of  the  evidence.  The  law  re- 
quires that  appellees  should  make  reasona- 
ble efforts,  at  least,  to  protect  themselves 
from  unnecessary  Injury,  and  they  cannot 
recover  damages  occasioned  by  their  own 
neglect  In  Hamilton  v.  McPherson,  28  N. 
Y.  72,  It  Is  said  by  Judge  Selden:  The  law, 
for  wise  reasons,  imposes  upon  a  party  sub- 
jected to  injury  from  a  breach  of  contract 
the  active  duty  of  making  reasonable  exer- 
tions to  render  the  Injury  as  light  as  possi- 
ble. Public  interest  and  sound  morality  ac- 
cord with  the  law  In  demanding  this,  and  If 
the  Injured  party  through  negligence  or  will- 
fulness, allows  the  damages  to  be  unneces- 
sarily enhanced,  the  Increased  loss  Justly 
falls  Qpon  him.!  It  Is  said  in  Eogle  v.  Rail- 
road Co.,  28  Hun,  363:  'If  It  were  In  the 
plaintiff's  power  by  reasonable  efforts  to 
prcTent  the  Increase  of  the  wrong,  he  should 
use  that  power.'  To  the  same  effect  are 
the  cases  of  Miller  v.  Mariners'  Church,  7 
Me.  51:  Mather  v.  Butler  Co.,  28  Iowa,  253; 
Town  Oo.  V.  Leonard,  46  Kan.  354,  26  Pac. 
7t7.  The  modification  complained  of  Is,  we 
think,  erroneous.  We  find  no  evidence  tend- 
ing to  show  that  the  'defendant  directed  the 
plaintiffs  not  to'  make  any  effort  to  prevent 
the  damages  alleged  to  have  been  caused  to 
the  latter's  premises,  generally  by  smoke 
and  dust  and  cold  weather.  The  testimony 
of  one  of  the  appellees  Is  that  the  latter  did 
not  make  any  effort  to  shut  off  the  exposed 
rooms  from  the  rest  of  the  building,  because 
they  were  told  they  could  not  do  so  by  the 
contractor  or  a  foreman;  but  ttie  witness  fa 


not  positive  that  the  ctmtmctor  did  bo  tell 
him,  and  there  is  no  evidence  that  eltAa  the 
contractor  or  any  foreman  had,  or  pretended 
to  have,  anthorUr  to  ao  r^reeent  ttie  appe- 
lant The  contractor  teatlfled  tliat  be  had 
no  foreman,  and  that  the  work  was  all  snb- 
let  No  reason  appeared  why  ro<»na  in 
question  could  not  readily  have  been  shot 
off  from  the  rest  of  tlie  hooae.  Such  state- 
mmtj  If  made,  could  not  Justify  appdlees 
In  neglecting  thek  plain  duty  of  protecting 
themselves,  so  far  as  they  reasonably  could, 
from  unnecessary  damage."  In  1  Sutli.  Dam. 
(2d  Ed.)  I  sa  It  la  said:  "The  law  Impoaes 
upon  a  par^  Injured  by  another's  breadi  of 
contract  or  tort  the  active  duty  of  vaing  all 
ordinary  care  and  making  all  reaaonable  ex- 
ertions to  render  the  Injury  as  light  as  possi- 
ble. If  by  his  negligence  or  wiafobiesa  he 
allows  the  damages  to  be  unnecessarily  ea- 
hanced,  the  Increased  loss— tbat  which  was 
avoidable  by  the  performance  of  hla  duty— 
falls  upon  him."  It  would  be  most  extraw- 
dlnary  for  one  who  had  committed  a  tort  to 
direct  the  Injured  party  not  to  use  the  rea- 
sonable diligence  Imposed  npon  him  to  pre- 
vent an  Increase  of  the  damage,  and  certain- 
ly there  is  no  evidence  In  this  record  tend- 
ing to  show  that  the  plalntlfl  did  give  any 
such  direction.  We  concur,  therefOTO,  in  the 
view  of  the  appellate  court  tbat  the  modifi- 
cation was  erroneous.  But,  In  our  view,  it 
should  work  a  reversal  and  remandment  of 
the  cause  for  another  trIaL  We  are  unable 
to  see  how  the  appellate  court,  having  found 
reversible  error  In  the  record,  could,  under 
the  facts  of  this  case,  correct  that  error  by 
assuming  tbat  It  only  affected  the  appellant 
to  the  amount  of  $1,000.  The  instruction, 
on  its  face,  applies  to  no  particular  Item  of 
damage.  It  may  have  Induced  the  jury  to 
Include  In  Its  estimate  of  damage  a  part  of 
the  $1,500  Item  set  forth  In  the  bill  of  par- 
ticulars, as  well  aa  the  $1,000  Item.  It  may, 
also,  have  Influenced  the  verdict  as  to  the 
amount  of  damage  done  to  the  seven  rooms. 
An  error  In  an  instruction  applying  general- 
ly to  several  Items  of  damage  claimed  In  an 
action  cannot  be  cured  by  requiring  a  remlt- 
tltnr  as  to  any  one  of  those  items.  We  think 
the  appellate  court,  In  its  conclusion  as  to  the 
error  In  the  Instruction,  should  have  revers- 
ed the  Judgment,  and  remanded  the  cause 
for  another  trial,  so  that  a  Jury,  upon  In- 
structions without  error,  might  estimate  and 
fix  the  damages.  Reversed  and  remanded. 


(18B  ZILW 

PIONEER  COOPERAGE  00.  v.  ROMAXa 
WIGZ. 

(Supreme  Oonrt  of  IDInois.  Jnne  21,  1000.) 

MASTER  AND  SERVANT  —  NEOLIGBNCE  —  DB- 
FECTIVB  MACHINERY— CONDITION  PRIOR  TO 
ACCIDENT  —  PROOF  -  RBLEASB  —  BFPBCT  - 
QUESTION  FOR  JtrRT— IN8TRUCmON& 
1.  Where  a  barrel  press  which  tbe  iriaiatiff 
was  opcratinpr  for  the  defendant  was  ont  of 
repair,  whereby  plaiutifiTa  hand  was  crosbed. 
it  was  not  error  for  the  plaintiff  to  riiow  that 
It  had  been  In  a  defective  condition  for  a  aom* 
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ber  of  rears  prior  to  the  accident,  where  it  was 
proren  that  it  wag  in  the  same  condition  on 
tbe  day  of  the  accident,  and  that  several  uobuc- 
eesBfiu  attempts  had  been  made  to  repair  it. 

2.  Where  it  was  shown  that  a  barrel  press 
which  the  plaintiffi  was  operating  had  been  in 
a  defective  condition  for  a  number  of  jears, 
and  remained  so  up  to  a  day  before  the  acci- 
dent, and  that  several  unsuccessful  attempts 
had  been  made  to  repair  it.  it  was  safficient  to 
support  a  finding  that  it  was  iu  a  defective 
condition  on  the  day  of  tbe  accident  iu  the  ab 
seoce  of  proof  that  it  had  been  ■q«/vjsf ally 
repaired. 

S.  Where  plaintKF,  who  hhd  tie  -wnd  cmsh- 
ed  in  a  defective  machine  of  the  defendant,  ex- 
ecuted a  release  dischareiiig  the  defendant 
from  all  liability,  and  neither  the  plaintiff,  nor 
a  friend  who  was  with  him  when  the  paper 
was  erecuted.  could  read  EuEUsh,  but  testi- 
fied that,  as  reprMented  to  them  by  defendr 
ant's  foreman,  it  was  an  agreement  for  defend- 
ant to  fomisli  plaintiff  a  physician,  the  effect 
of  such  a  release  is  a  question  of  fact  for  the 
jary. 

4.  Where  neither  plaintiff,  nor  a  friend  who 
was  with  him  when  he  executed  a  release  dis- 
char^ng  defendant  from  all  llabilitr  for  an  in- 
jniT  to  plaintifrs  hand,  could  read  Buglish,  bat 
testified  that  the  defendant's  foreman  repre- 
sented it  to  be  an  agreement  to  furnish  plain- 
tiff a  physician,  an  instruction  that  any  decep- 
tion of  the  plaintiff's  friend,  In  not  explaining 
tbe  release  to  him,  would  not  affect  Its  validity, 
was  properly  reCnscd,  as  not  sojworted  by  the 
evidence. 

5.  Where  a  release  discharging  defendant 
from  liability  was  procured  througn  the  decep- 
tion of  defendant's  foreman,  an  instniction  that 
if  such  release  was  signed  by  plaintiff  nnder 
the  belief  that  he  was  only  executing  an  agree- 
ment for  the  defendant  to  furnish  him  a  physi- 
cian, and  with  no  intention  of  discharging  de- 
fendant from  liability  for  the  accident,  sneh 
release  was  not  binding  on  tlie  plaintiff,  was 
proper. 

6.  An  instruction  that  it  was  for  the  jury  to 
determine  whether  the  plaintiff  understood  the 
contents  of  a  release,  and  whether  he  intended 
to  rdease  hia  right  of  action  against  the  de- 
fendant in  consideration  of  the  defendant  fur- 
nishing him  a  physician,  and  that,  nnless  they 
did  so  find,  such  release  should  be  dlvegarded. 
if  tbey  further  found  from  the  eridence  that 
defendant  was  liable,  was  proper. 

Appeal  from  appelate  court.  First  dlstrlet 
Action  by  Anton  Romanowles  against  the 
Pioneer  Cooperage  Oompany.  From  a  ^dg- 
ment  in  faT6r  of  plaintiff,  affirmed  In  tbe 
sqip^Uate  conrt  (86  IlL  App.  407),  defendant 
weali.  Affirmed. 

O.  W.  DToea.  .for  app^aat  George  W. 
Sfabm,  tor  lyviellee. 

PHIIiLIFS,  J.  Appellee  TeeovereA  »  Jn^ 
ment  tor  98^000  against  appellant  for  lajuriea 
to  lilfl  left  band,  reaelved  while  en^yed  in 
tbe  faairal  wraka  of  the  appellant;  this  appeal 
being  prosecuted  from  an  afflnowice  of  that 
Judgment  bj  the  appellate  conct.  Plaintiff's 
declaratiim  conriated  of  two  ODonts,  charging 
that  a  barrel  preaa  on  wfaleh  be  bad  been  at 
work  (u^  a  day  and  a  bait  beftne  tbe  Injury 
■was  out  ot  Wffaii,  ao  that  It  would  not  respond 
to  a  tbot  leret  by  wblcfa  It  was  directed.  The 
erldoice  tended  to  prove  that  when  other  em- 
ployte  of  tbe  appellant  bad  worked  on  tbe 
rrui««hiiut  at  different  times  before  tbe  acci- 
doit,  extending  over  a  period  of  eight  yeocs 
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before,  up  to  two  days  before  the  aeddent, 
tt  was  out  of  t^lr;  tliat  after  It  was  at- 
tempted to  stop  ttie  iesponding  i^ess,  tt  would 
still  continue  to  more  up  and  down;  tiiat  tbe 
foreman  of  tbe  company  bad  been  notified 
by  these  «ther  wltnesseB  at  different  times 
durlpg  this  period;  and  that  repairs  had  been 
made  upon  It,  but  that  the  machine  worked 
tne  same  after  the  attempted  repairs  as  be- 
fore. It  appears  that  at  the  time  plaintiff 
was  injured  be  was  attempting  to  remove  a 
barrel  from  the  machine,  and.  In  endeavoring 
to  do  so,  put  bis  band  on  the  top  of  the  barreL 
when.  If  his  band  bad  been  on  the  side  of 
the  barrel,  tbe  deseendlng  press  would  not 
have  caught  It  It  jQipears  further  that  the 
machine,  at  Ibe  time  of  the  Injury,  was  capa- 
ble of  tnmliv  out  from  five  to  six  hundred 
barrels  a  day,  and  that  plaintiff  had  turned 
out  that  many  tbe  day  before  he  was  hurt. 
Seventeen  da^  after  tbe  accident  occnned, 
the  plaintiff  signed  a  paper,- In  the  presence  of 
the  foreman  of  the  oompany  and  one  Frank 
Uomamike,  who  was  a  friend  of  tbe  plaintiff, 
reciting  that  tbe  Injuiy  was  received  through 
his  own  carelessness  and  through  no  fault 
of  the  defendant,  and.  '*ln  consideration  that 
the  company  pay  my  doctor's  btU,  I  reUnquish 
all  further  claim  upon  said  company." 

Appellant  contends  that  the  court  erred  In 
admitting,  over  its  objection,  evidence  of  the 
defective  condition  of  the  machine  for  a  num- 
ber of  years  prior  to  tbe  accident  ThK  iwas 
admitted  by  tbe  court  on  a  promise  by  plaln< 
tiff  to  connect  It  with  Its  condition  at  the  time 
of  the  accident,  and.  presumably,  to  show 
notice  to  the  defendant  of  its  condition.  As 
befwe  stated,  the  evidence  showed  tbat,  on 
former  occasions  of  notice  to  the  appellant 
of  the  machine  bdng  out  oC  repair,  it  caused 
the  same  to  be  repaired,  but  tbat  tbe  effect 
of  these  repalm  waa  not  to  correct  this  failure 
of  the  machine  to  stop  movtng  In  response  to 
the  lever  or  treadle.  One  lakubovrakl  testified 
to  the  effect  that  he  had  worked  aa  tbe  ma- 
chine about  bail  a  year  prlor.taitbe.aocldMt 
and  tbat  during  the  time  he  worked  on  tlie 
machine  its  condition  was  tbe  same  as  on 
tbe  day  the  plaintiff  was  hurt  He  was  there- 
upon asked  by  the  conrt:  "How  do  yon  know 
better  than  I  do.  wbo.  never  saw  tt.  vbat  was 
.tiM  -cottditlen  of. tbe  nuublne  wben  Bomaiio- 
wlea  wocked  on  it?^'  He  answered:  'There 
-  were  o^taer  maoblnas  there,  and  tbe  other  ma- 
cblncff  worked  all  right.  At  tbe  time  of  the 
accident  I  was  aboat  tea  feet  away  fnun 
Bananowics,  working  m  aiwtlwr' machine  of 
tbe  same  constmctton,  bnt  svialle]%  I  saw 
.tbo  macblae  worktng'Wfaen  Biomanowlca  mis 
thwe.  The  working  at  tiie  machine  tibe  div^ 
X  saw  Bomanowioa  woEldng  on  It  was  tbe 
same  as  tbe  last  day  I  wi^d  on  It"  This 
evidence  was  sufficient  to  connect  the  former 
condition  of  tbe  machine  with  its  crmdittnn 
at  tbe  Ume  of  the  Ininrr,  snd  thwe  was  m 
error  committed  by  the  trial  court  in  refnaing 
to  strike  out  the  evidence  of  other  witnesses 
on  that  ground.  One  other  witness  (Smlsmls- 
kon)  testified  that  the  maetataw  was  defective. 
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for  the  reasoa  above  described,  tbree  or  four 
days  to  a  week  before  the  accident.  A.t  that 
time  he  was  working  at  tbe  machine.  It  is 
true  that  Jakubowskl,  on  cross-examination, 
stated  that  be  did  not  see  the  machine  fall 
at'  any  time  that  the  i^lntifT  was  working 
on  It,  and  connsel  for  appellant  then  asked 
blm:  ^Then  all  you  are  testifying  about  in 
this  case  Is  about  what  the  machine  did  when 
you  worked  upon  it  six  months  before.  Is 
not  that  80  ?"  His  answer  was,  "Yes." 
Thereupon  counsel  for  appellant  moved  the 
court  to  exclude  this  testimony.  This  tbe 
court  dented,  also,  on  a  promise  to  connect 
While  there  Is  no  positive  evidence,  therefwe, 
as  to  whether  tbe  machine  was  defective  on 
the  day  the  injury  was  mstained,  and  while 
tbe  plaintiff  does  not  know  bow  or  why  he 
was  injured,  n<Mr  where  he  had  bis  band  when 
the  accident  occurred,  nor  whether  his  foot 
was  on  the  pedal  or  not,  still  we  cannot  agree 
with  the  appellant's  contention  that  there  was 
no  evidence  on  which  tbe  jury  could  And  a 
verdict  that  tbe  machine  was  out  of  repair 
at  the  time  of  the  accident.  The  proof  was 
ample  as  to  Its  defective  condition  up  to  a  day 
or  BO  before  the  accident,  and  with  no  proof 
offered  by  tbe  defendant  that  It  had  repaired 
tbe  machine,  or  of  any  fact  or  circumstance 
by  which  it  might  be  presumed  that  the  de- 
fect had  been  remedied  in  some  way,  tbe  jury 
were  warranted  In  their  finding.  Tbe  allega- 
tion 4n  tbe  declaration  was  that  the  plaintiff 
had  no  notice  of  tbe  defect,  and  this  is  proved 
by  the  evidence;  tbe  evidence  being  that  he 
was  called  away  from  another  portion  of  the 
ttLctoty  by  the  foreman,  and  set  to  work  upon 
the  machine  in  qaestlon,  a  day  and  a  half  be- 
fore the  accident,  with  not  a  word  of  Instruc- 
tion or  notice  as  to  any  defect  in  tbe  mechan- 
ism or  working  of  the  machine,  and  was  left 
to  find  out  for  himself  how  it  should  be  oper- 
ated. Defendant  offered  no  evidence  what- 
ever, exc^t  the  alleged  relMSe,  and  the  trial 
conrt  was  folly  warranted  In  refosbig  the  in- 
Btnictlon  to  find  for  the  defendant  The  proctf 
u  to  tbe  nanner  of  executing  the  alleged 
relnse  vu  to  the  effect  that  neither  llie 
plaintiff  nor  hl>  friend,  who  was  with  him 
and  who  wltnesBed  the  signatures,  conld  read 
English;  that  tbe  foreman  n^scnted  to 
ttiem  that  it  was  only  an  agreement  or  au- 
thority for  Hie  defendant  to  fumlah  a  phyirt- 
dao,  of  the  attendance  of  whnn  the  plaintiff 
was  In  nrgent  need.  The  effect  of  this  rdease, 
under  the  circumstances  under  whlcb  It  was 
executed,  was  a  qoestton  of  fact  to  be  de- 
termined by  the  jury  under  proper  Instruc* 
ttons.  Goal  Co.  T.  Boyoe.  181  ZU.  402.  06  M.  B. 
021,  and  authorities  there  dted. 

Complaint  Is  made  ot  the  refusal  of  certain 
Instructions  requested  to  be  given  on  behalf 
of  appellant  with  reference  to  the  release; 
but  it  is  suffldent  to  say  that  a  careful  read- 
ing of  them  will  show  that  they  all  (unltted 
some  vital  element  under  the  rule  laid  down 
In  tite  Royoe  Case,  supra,  and  authorities 
there  referred  to,  ftnd  were  propwiy  refused. 

An  tnstruction  was  requested  to  be  given 


by  which  the  Jury  were  told  that  any  decep- 
tion practiced  by  Domanske,  as  the  agent  of 
the  plaintiff,  in  misleading  him  or  falling 
to  properly  explain  the  contents  of  the  re- 
lease, is  the  negligence  of  the  plaintiff  him- 
self and  affords  no  ground  for  Impeaching 
its  validity.  The  proof  was  that  Donunske 
could  not  read  tbe  receipt  and  that  it  was 
read  to  both  of  them  by  the  agent  of  the  de- 
fendant; and  they  both  testify  that  it  was 
an  instrument  to  procure  the  attendance  of 
a  physician,  and  for  that  reason  was  execut- 
ed by  tbe  plaintiff.  The  Instruction  had  no 
evidence  to  support  It,  and  there  was  no  er- 
ror in  its  refusal. 

Appellant  complains  of  the  giving  of  the 
two  following  instructions  for  the  plaintiff: 
"The  jury  ere  instructed  that  if  you  believe 
from  the  evidence  that  the  release  In  this 
case  was  procured  from  tbe  plalntUf  by  the 
deCendant  or  by  any  one  for  It  and  that 
at  the  time  the  plaintiff  signed  the  said 
paper  he  believed  from  what  was  told  him 
before  signing  it  that  It  was  for  tbe  purpoxe 
kof  securing  the  services  of  a  physician,  and 
that  the  parties  who  Induced  him  to  sign  said 
paper  led  the  plaintiff  to  believe  that  be 
was  only  signing  a  paper  for  the  purpose 
of  securing  tbe  services  of  a  physician,  and 
that  tbe  plaintiff  did  so  believe,  you  are 
instructed  that  a  release  so  procured  would 
not  be  binding  upon  the  plaintiff,  and  should 
not  be  considered  by  you  in  arriving  at  your 
verdict"  "You  are  instructed  that  It  Is  for 
the  Jury  to  determine,  from  all  the  evidence 
and  circumstances  In  the  case,  whether  the 
plaintiff  understood  the  contents  of  the  re- 
lease at  the  time  he  signed  It  and  whether 
he  Intended  to  release,  and  understood  that 
he  was  releasing,  bis  claim  and  right  of  ac- 
tion against  the  defendant  In  consideration 
of  the  defendant  furnishing  him  with  a  doe- 
tor;  and,  unless  you  so  find,  you  are  instmct- 
ed  that  it  would  not  release  the  defendant 
from  liability.  If  you  ItarOter  And  from  the 
evidence  that  the  defffiidant  Is  liaUe,  and 
such  release  should  be  dlar^carded  by  yon 
In  arrlTiUff  at  your  verdict"  These  two 
Instructions,  taken  together,  are  supported 
by  tbe  evidence,  and,  while  tli^  might  have 
been  given  Id  better  form,  are  within  the 
rule  announced  In  Syrup  Co.  Carlson,  47 
111.  App.  178,  which  case  Is  reported  In  ttiis 
court  in  155  HL  210^  40  N.'  B.  492.  m  that 
case  the  appellate  court  said  that  a  rtfease 
may  be  regarded  as  not  fairly  obtained,  and 
hence  as  Inoperative,  where  It  is  taken  from 
one  unable  to  read  the  language,  and  la  not 
read  over  to  him,  and  he  Is  made  to  believe 
tliat  it  is  a  paper  for  some  other  purpose 

Complaint  Is  made  that  tbe  court  permit- 
ted a  witness  to  stete,  over  objection,  ttat 
the  plaintiff  "did  not  understand  the  woUc 
or  the  machlna  That  Is  why  he  was  hurt" 
There  was  no  allegation  In  the  declaration 
as  to  the  plaintiff  being  unfamiliar  with  tbe 
work,  or  that  he  was  Improperly  instructed . 
but  it  is  clear  that  the  court  permitted  the 
answer  to  stand  as  going  more  to  tbe  lack 
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of  knowledge  on  bis  part  of  the  defectlTe 
condition  of  tbe  machine,  tlian  of  bow  his 
work  Bhould  have  been  performed.  We  find 
no  sufficient  ground  for  a  reversal  of  tbe 
Judgment,  and  tbe  judgment  of  tbe  appellate 
court  for  tbe  First  district  Is  affirmed.  Judg- 
ment affirmed. 

OM  111.  2tn 

HAMMOND  et  aL  T.  SHEPABD; 

(Supreme  Court  of  Illinofs.  Jane  21,  1900.) 

HBANDERKD  ULKB-PRBSGBIPnOH— TITLB  BT 
OCCUPATION-COCNTT  8WAHP  UJII>-nTLB 
BY  RaUOTION— TITLE  IN  BJBOTHENT. 

1.  Tbe  title  to  the  b«d  of  a  meandered  lake, 
wbicb  has  twcome  dry  land,  cannot  be  acquir- 
ed by  prescription,  aa  tbe  bed  of  such  lake  be- 
longs to  tbe  state,  and  the  statute  of  limita- 
tions does  not  run  against  tbe  state. 

2.  Where  one  claiming  an  island  in  a  mean- 
dered lake  by  color  of  title,  adverse  possession, 
and  t»yment  of  taxes  introdu<^  a  deed  from 
one  to  whom  the  government  had  Issued  a  pat- 
ent to  such  lands  for  tbe  use  of  tbe  county, 
which  deed  recited  that  it  was  the  land  lo- 
cated for  the  county  by  the  grantor  as  drain- 
age commissioner,  and  proved  possession  there- 
under and  payment  of  taxes  for  over  seven 
years,  he  is  entitled  to  such  lands,  as  Starr  & 
C.  Ann.  St.  c.  83,  §  8,  providing  that  title 
cannot  be  acquired  in  anch  manner  as  against 
the  state,  is  not  applicable  to  lands  held  by  a 
county,  and  which  it  is  authorized  to  sell. 

3.  Plaintiff  in  ejectment  claimed  title  to  cer- 
tain lands  formerly  the  bed  of  a  lake  formed 
Iqr  the  water  receding  fnun  an  Island  therein 
owned  by  him,  and  by  its  receding  from  other 
lands  pnrcbased  by  him.  A  portion  of  tbe  land 
claimed  was  separate  islands  In  the  lake  be- 
fore it  became  connected  with  plaintiS's  land. 
'Tbere  was  no  proof  that  the  reliction  on  the 
plaintifiTs  shore  and  on  tbe  land  purchased  by 
him  included  the  entire  tract.  Held  not  suffi- 
cient to  show  title  in  the  plaintiff. 

4.  Where  plaintiff  In  ejectment  faila  to  show 
a  prima  facie  title  to  the  lands  in  question,  be 
cannot  urge  that  the  opposite  party  is  a  tres- 
passer, and  insist  that  he  cannot  set  up  an  out- 
standing title. 

Appeal  from  circuit  court,  Carroll  county^ 
James  Shaw,  Judge. 

Ejectment  by  Martin  Shepard  against 
Robert  Hammond  and  others.  From  a  Judg- 
ment In  favor  of  the  plaintiff,  defendants 
appeaL  Beversed. 

J.  U.  Hunter  and  A.  F.  WhigerU  for  ap- 
pellants. D.  S.  Berry,  for  appellee. 

WILKIN,  J.  In  an  action  of  ejectment  In 
the  circuit  court  of  Carroll  county,  Martin 
Shepard, '  appellee,  recorered  a  Judgment 
against  appellants  for  tbe  %  of  the  N.  W. 
^  of  Bectlm  21,  township  21  N.,  range  4  E. 
ot  the  fourth  principal  meridian,  Carroll 
connty.  In  fee.  To  reveise  that  Judgment 
this  appeal  Is  prosecuted.  Tbe  declaration 
Is  of  three  counts,  the  firot  describing  and 
claiming  tbe  whole  of  the  east  half,  etc., 
and  each  of  the  others  describing  and  claim- 
ing <me  of  the  4a-acre  tracts  of  the  80.  Tbe 
plea  was  not  guilty,  and  a  trial  was  had  be- 
fore tbe  conrt  without  a  Jury. 

PlalntUf  sought  to  establish  his  title  to 
tbe  premises  as  a  whole  by  color  of  title, 
possession  and.  payment  of  taxes  for  seven 


years,  and  also  by  20  years*  adverse  pos- 
session to  a  fractlMi  of  acres  In  the- 
southeast  comer  of  the  tract,  claiming  that 
he  became  the  owner  In  fee  of  tbe  remain- 
ing 7€.dl  aeres  as  accretions  to,  or  relictions 
from,  said  fraction;  also  that,  at  the  time 
his  grantor  obtained  a  patent  from  the  gov- 
ernment to  the  fraction,  all  tbe  remainder 
of  the  80-acre  tract  was  between  the  mean- 
dered line  of  the  fraction  and  tbe  true  water 
line  of  the  take  on  which  it  bonnded,  and 
therefore  the  whole  tract  passed  by  such 
patent;  and,  further,  that  be  had  been  in 
the  open,  exclusive  possession  of  all  of  the 
80-acre  tract  for  more  than  20  years  prior  to 
the  entry  upon  the  same  by  tbe  defendants. 
He  also  set  up  title  to  a  small  part  of  tbe 
north  40  of  tbe  tract  by  deed  from  one  Ed- 
win Doty.  Tbe  defendants  Introduced  In 
evidence  a  patent  from  the  United  States  to 
Blhanan  Fisher,  dated  July  10,  1S73,  to  tbe 
west  fractional  half  of  tbe  N.  W.  U  of  this 
section,  containing  44  acres,  and  deralgning 
title  to  that  fraction  from  said  Fisher.  The 
only  theory  upon  which  they  could  claim 
title  to  the  land  In  controversy  In  this  suit 
would  be  that  by  accretion  or  reliction  It 
bad  become  added  to  the  fractional  44  acres. 
It  is  clear  such  a  claim  could  not  be  main- 
tained upon  tbe  proofs  in  this  record,  and  It 
is  not  insisted  upon  by  appellants.  Their 
contention  Is  that  tbe  plalntJCt  failed  to  es- 
tablish title  in  himself  to  any  part  of  the 
land  described  in  his  declaration^  much  less 
to  the  whole  of  It,  and  therefore  tbe  Judg- 
ment of  the  trial  court  is  erroneous. 

Tbe  3.80  acres  Is  a  part  of  an  Island  Ii;' 
Suoflsh  Lake,  the  lake  extending  over  por- 
tions  of  Mt.  Carroll  and  York  townships,  in- 
Carroll  county.  This  lake  at  one  time  cov- 
ered 73S.70  acres  in  sections  30,  31,  and  32, 
township  24,  etc.,  In  Mt.  Carroll  township, 
ectendlng  about  one  and  a  half  miles  north 
and  south,  and  one  mDe  east  and  west,  most 
of  It  being  In  section  81.  In  the  year  1S30 
tbe  island  of  which  tbe  8.39  acres  is  a  i>art 
(known  as  "Shepard's  Island")  and  tbe  lake 
were  meandered  by  government  sarreyors 
and  duly  platted.  Tbe  evidence  all  shows 
that  prior  to  1871  the  bed  of  the  lake,  to 
substantially  the  meandered  line,  was  cov- 
ered with  water  to  a  depth  of  'several,  feet. 
North  of  tbe  head  of  the  lake  ii'Plnm  river, 
and  in  the  fall  of  1871,  t<a  some  reason  not 
appearing  from  the  evidence,  the  connty 
caused  a  ditch  to  be  dug  from  tiie  lake  to 
this  river.  This  drained  most,  if  not  all.  o( 
the  water  of  tbe  lake  from  the  lands  in  con- 
troversy, in  which  condition  they  remained 
for  several  yean.  The  ditch  4)ecai]iie  flUed 
up,  and  In  1880  or  1881  the  lake  had  again 
become  filled  witb  water  to  substantially  Its 
former  depth.  No  material  change  took 
place  until  tbe  spring  of  1800,  when  the  wa- 
ter began  to  again  disappear,  wblch  thf 
plaintiff  contends  continued  until  tbe  land  In 
suit  became  dry. 

The  law  of  this  state,  as  repeatedly  an- 
nounced. Is  that  sh<ne  owners  <m  meander- 
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ed  l^M^  -irhetiier  navigable  or  nonnavlga- 
ble,  take  title  only  to  the  water's  edge,  the 
bed  of  the  lake  being  In  the  state.  It  is  not 
claimed  that  the  70.61  acres  becaxoe  dry 
land  after  the  lake  fiUed  In  1S80  or  1881. 
until  after  the  year  ISdO,  and.  as  no  statute 
of  limitations  could  run  against  the  state, 
plaintiff  wholly  failed  to.  prove  a  preacrip- 
tlTO  title  to  that  part  ;o£  the  tract.  The  ti- 
tle to  the  aso  acres  remained  in  the  govern^ 
meat  of  the  United  States  nntU  July  10, 
t87S.  when  a  patent  was  Ismied  by  it  to  one 
Elijah  Funk,  for  the  use  of  OartoU  county. 
Afterwards,  April  20,  1875;  Funk  and  wife 
deeded  the  same  to  {dalntUt.  the  deed  recit- 
ing: "it  being  tbe  iame  land  that  I,  as 
drainage  commissioner,  located  for  the  use 
of  CanoU  connty."  Under  this  deed  plain- 
tiff elalms  ttUe  to  the  8.30  acres  tiy  .  color  of 
title,  pMsesslon,  and  payment  of  taxes  for 
the  statntory  period  Of  seven  years.  The 
.  payment  of  taxes  Is  not  denied,  bnt  tbe  de- 
fmdants  insist  tbat  tba  reqntelto  proof  of 
poMesalon  Is  wanting,  and  espedaUy  that 
tbe  land  was  held  by  the  connty  of  Carroll 
as  a  public  tms^  and  that  no  limitation 
conM  ran  against  It  nn^  sections  6  and  7 
of  the  sUtote  of  limltationB.  Stair  &  O. 
Ann.  St  c.  88,  i  8.  lYhUe  the  proof  of  plain- 
tUTs  poseesalon  under  the  Fnnk  deed  la  not 
entirely  satlsfoetoryr  we  are  Inclined  to 
think  It  snfitelent  to  justify  the  court  below 
In  finding  that  fact  In  his  favor.  In  Flatt 
Go.  V.  Ooodell,  97  XU.  81,  one  of  the  qnea- 
Uons  being,  "1)068  tiie  statute  of  limitations 
rnn  against  a  county  in  favor  of  a  party 
holding  color  of  title  tor  swamp  landa  ac- 
quired In  good  faltb.  and  showing  payment 
of  taxes  and  prasession  for  eight  years?"  we 
said,  "The  tax  deed  was  color  of  title  under 
the  limitation  act  of  1830,"~holding  that 
such  land  was  not  held  by  the  county  for 
any  public  purpose,  and  the  exception  in 
section  8,  supra,  did  not  apply;  that  a  coun- 
ty, being  the  owner  of  land  which  It  may 
sell  and  convey  without  a  breach  of  doty, 
holds  the  same  as  an  individual,  and  Its  title 
"may  be  defeated  by  posseeslon  and  pay- 
ment of  taxes  under  color  of  title  made  In 
good  faith,  for  a  period  of  seven  years,  tu 
the  same  manner  as  if  the  land  belonged  to 
an  individual."  The  land  in  question  was 
not  held  by  the  county  for  a  public  use.  It 
could  unquestionably  sell  It,  and  use  the 
proceeds  for  any  lawful  purpose.  Whether 
the  sale  and  conveyance  were  regularly 
made  or  not,  tbe  deed  from  Funk  was  color 
of  title.  Dickenson  v.  Breeden,  30  HI.  279; 
Ooleman  v.  Billing,  80  111.  188t  Hlnkley  v. 
Greene,  G2  IlL  2B3:  Fagan  v.  Rosier,  68  111. 
M.  We  think  tbe  plaintiff  established  in 
himself  title  to  the  3.80  acres,  and  to  that 
extent  be  became  a  shore  owner  upon  the 
lake. 

Just  how  this  fraction  fronrted  on  the  lake 
doea  not  >fally  appear,  but  under  the  fore- 
going rule  of  law  plaintiff's  deed  conveyed 
the  land  no  further  than  the  water  line,  giv- 
ing hhn.  cectito'  riparian  rights.    One  of 


these  rli^ts  as  a  shore  owmer  was  the  right 
to  take  title  to  any  land  whl^  might  he 
added  to  his  shore  by  accretion  or  reliction, 
and  the  prin<Hpal.  Qvestkm  In  fliis  case  Is, 
as  we  view  It,  did  the  pl^tn^^fr  establish,  by 
evidence  upon  tlie  trial,  tbat  tba  rrauUnder 
of  the  80-acre  tract  (that  Is.  the  76.61  aares> 
became  added  to  the  8.30  acres  by  rtiUctlfKi 
or  accretion?  "Reliction**  Is  tbe  term  ap- 
plied to  land  made  by  tbe  recession  of  the 
water  by  Yhleh  It  .vrm  prerloddy  covered. 
WarraiT.  Chambers*  26  Arte  12(^  4  Am.  B^. 
23;  Banks  v.  Ogden.  2  WaU.  57,  17  I*.  Bd. 
818.  "If  the  addition  taka  place  suddenly 
and  sensibly,  tbe  ownership  remains  accord- 
ing to  formw  bonndaries;  but,  if  It  Is  made 
gradually  and  Impwceptlbly,  the  derdict  or 
atj  land  bd<mg8  to  flie  riparian  owner  Ikom 
whose  shore  or  bank  the  water  hafl  receded." 
Woolr.  Watera,  20;  Warren  t.  Chambers,  su- 
pra. All  the  autiwrttles  agree  that.  In  indar 
that  a  shore  owner  take  land  by  way  of  ac- 
cretion or  reliction,  it  must  appear  that  the 
addition  yraa  to  his  shore  ^ther  by  the  de- 
posit of  earth  or  by  tbe  receding  of  the  war 
ter  from  his  land,  and  that  such  addition 
must  be  by  slow  and  imperceptible  processes. 
It  two  or  more  own  the  shora  from  which  the 
water  recedes,  the  new  land  must  be  nppor- 
tloned  between  them  according  to  the  extent 
of  their  shore  line. 

It  is  difficult,  if  not  fanpoBslble,  from  the 
evidence  In  this  case,  and  the  vwy  Imperfect 
plats  of  the  lake  and  the  surrounding  land, 
to  correctly  understand  just  what  caused  tbe 
waters  to  disappear,  or  how  tbe  snmnmding 
lands  were  affected  by  the  drying  up  of  the 
lake.  We  are  unable,  however,  in  view  of 
the  facts  presented,  to  reach  tbe  condualon 
that  the  plaintiff  established  his  ownership 
to  tbe  76.61  acres  as  an  addition  to  the  3.39 
acres  by  reliction.  Tt  appears  that  upon  the 
draining  of  the  lake,  in  1871,  as  the  water 
receded  there  appeared  dry  land  to  the  north- 
west of  plaintiff's  fraction,  which  Is  known 
in  tbe  evidence  as  "Orass  Island."  This  Is- 
land contained  some  IS  acres,  about  one-half 
of  which  is  situated  on  the  north  part  of  the 
SO  acres  in  controversy;  also  that  some  dis- 
tance north  of  the  3.39  acres,  and  east  of 
Urass  Island,  there  appeared  a  third  Island. 
The  clear  preponderance  of  testimony  Is  that 
Immediately  north  of  this  S.89.aere  fraction, 
and  between  It  and  the  third  island,  there  Is 
a  depression,  and  also  that  on  the  east  side 
of  Grass  Island,  between  it  on  ttie  one  side 
and  the  third  Island  and  the  3.394cre  frac- 
tion on  the  other,  there  Is  a  swale.  In  which 
there  Is  more  or  less  water.  The  general 
tendency  of  the  evidence  Is  to  the  effect  tbat 
the  water  of  the  lake  on  this  N.  W.  ^  Is  deep- 
er on  the  west  side  of  Grass  Island  than  on 
the  rast,  bnt  tlfere  Is  no  satisfactory  proof  as 
to  tbe  direction  In  which  the  water  receded 
from  the  shore  as  the  lake  dried  op.  Cer- 
tainly It  falls  to  show  fhat  the  whole  of  the 
76.61  acres  became  dry  land  by  the  water 
receding  from  the  3.30  acres.  The  extstence 
of  the  islands  mentioned,  and  the  tater- 
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Tenlnc  swales  and  deprcssloiui,  tend  to  sbow 
that  the  reliction,'  at  least  as  to  a  part  of 
said  70.01  acres,  was  not  trom  plaintiff's 
sbore.  As  before  stated,  one  of  Ms  claims 
of  title  is  that  a  portion  of  the  north  40 
became  dry  land  bj  reliction  from  the  shore 
oC  Dot7*  who  had  conTeyed  the  same  to  plaln- 
tifL  Alanifestly,  If  that  claim  of  title  can  be 
maintained,  plaintiff  must  fall  In  his  conten- 
tion that  he  became  the  owner  of  the  76.61 
acres  by  reliction  from  his  shore,  as  owner  of 
ttie  &39  acres.  Nor  Is  there,  any  proof  upon 
which  to.  base  the  conclusion  that  relictions 
formed  upon  phiintiff*s  shore  became  so  con- 
nected with  the  £>oty  land  as  to  cover  the 
entire  8&acre  tract  We  think  the  plaintiff 
utterly  failed  to  establl^  his  title  to  the 
whole  of  the  land  In  question  by  reliction, 
tor  the  reason  already  stated  that  he  makes 
no  proof  whatever  that  the  reliction  was 
from  his  shore.  Upon  the  contrary,  the  clear 
preponderance  of  the  evidence  Is  that  at 
least  a  part  of  the  dry  land  became  such  by 
the  water  receding  either  from  the  Islands 
In  question  or  from  the  east  shore. 

A  considerable  portion  of  the  argument 
is  devoted  to  the  question  whether  or  not  the 
drying  up  of  the  lake  was  by  such  slow  and 
Imperceptible  processes  as  to  entitle  shore 
owners  to  the  dry  land  by  way  of  accretion 
or  reliction;  but  we  do  not  regard  that  ques- 
tion as  of  controlling  Importance  in  the  pres- 
ent state  of  the  record,  because,  whether  the 
recession  of  the  water  was  sudden,  within 
the  meaning  of  the  law,  or  gradual,  no  shore 
owner  can  take  away  from  the  state  its  title 
to  the  former  bed  of  the  lake  unless  he  can 
establish  by  proof  that  the  dry  land  was 
formed  by  the  water  receding  from  his  shore 
line. 

Appellee  having  wholly  failed  to  show  a 
prima  facie  title  tn  himself  to  the  76.61  acres, 
he  is  in  no  position  to  urge  that  appellants 
were  mere  trespassers,  and  Insist  that  they 
cannot  set  op  an  ontstandlng  title  to  defeat 
his  action  of  ejectment  There  Is  nothing  tn 
the  facts  of  the  case  to  take  It  out  of  the 
general  rule  that  a  plaintiff  In  the  action  of 
ejectment  can  recover  only  upon  the  strength 
of  his  own  title,  and  never  upon  the  mere 
weakness  of  his  adversary's.  The  Judgment 
of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent with  fhls  opinion.  Berersed  and  re- 
manded. 


OK  111.  m) 

MYEtRS  et  aL  V.  WARREN  OOUNTT  LI- 
BRARY A  READING-ROOU  . 
ASS'N  et  al. 
<Snpreme  Court  of  Illinois.   June  21,  1900.) 
WILLS-CONSTRUCTION. 
A  testator  devised  his  propert;  to  hts  wife 
and  minor  son,— an  nndivlded  half  to  each;  the 
will  providiDg  that  on  the  death  of  the  son, 
witboQt  children,  before  he  reached  the  figc  of 
21,  the  wife  should  have  the  nse  of  all  the 
property  during  her  life,  with  remainder  to 
testators  dstn.    BeU.  that  on  the  death  of 


the  son,  without  children,  after  he  had  reach- 
ed the  age  of  21,  the  widow  became  seised 
in  fee  of  the  entire  estate. 

Error  to  circuit  court  Warren  county^ 
George  W.  Thompson,  Judge. 

Bill  by  the  Warren  County  Library  & 
Readlng-Room  Association  and  others 
against  Sarah  J.  Myers  and  others.  From  a 
decree  sustaining  a  demurrer  to  the  cross 
bill  of  defendants*  they  bring  error.  Af- 
firmed. 

On  the  23d  day  of  August,  1869,  WiUlam 
BlllingB  died  at  Monmouth,  Warren  county, 
leaving  Sarah  U  BllUngs*  his  wife,  William 
Mark  Billings,  his  som  and  "^■^'■1'^  Yannal^ 
ta,  a  sistW)  him  Burvlvlng»  after  having 
made  the  f<^wtng;  ag  his  last  Kill  and  tes- 
tament: •%  WUUam  Bluings,  of  Uonmoath, 
Zlllnols,  aged  forty-seven  years,  being  of 
sound  mind  and  memiay,  do  make,  putAlah, 
and  declare  this  my  last  will  and  tasta- 
ment  In  mwmer  followlag,  via.:  First  I 
desire  that  my  debts  shall  be  first  paid. 
Second.  I  glvei  bequeath,  and  devtoe  to  my 
beloved  wife,  Sarah  0.  Billings,  lots  1  and 
4  In  block  47  tn  the  city  of  Monmouth,  War- 
ren county,  Illinois.  Third.  I  give,  be- 
queath, and  devise  to  my  wife,  Sarah  C. 
BilUngs,  and  my  son,  WUllam  M.  BlUIngs, 
all  the  rest  residue,  and  remainder  of  all  my 
real  estate  which  I  may  die  possessed  of,  or 
in  which  I  may  have  any  interest  whatever, 
to  each  an  undivided  one-half  part;  also,  all 
my  personal  estate,  goods,  and  chattels,  of 
every  kind  and  nature  whatever,  to  each 
one-half,  share  and  shore  alike,  my  son's 
share  to  be  given  and  to  be  vested  in  him 
when  he  becomes  twenty-one  years  of  age. 
Fourth.  I  will  my  son,  William  M.,  to  my 
wife,  Sarah  C,  until  he  becomes  of  the  age 
of  twenty-one  years,  and  appoint  her  to  be 
his  guardian  until  he  becomes  of  the  age  of 
twenty-K>ne  years.  Fifth.  In  the  event  that 
my  said  son,  William  M.,  should  die  with- 
out children  bom  to  him  tn  lawful  wedlock 
before  he  becomes  of  the  age  of  twenty- 
one  years,  then,  In  that  event  it  Is  my  will 
and  desire  that  my  said  wife  shall  have  the 
use  of  all  my  real  estate  my  personal  estate, 
goods,  and  chattels,  of  every  natiure  and 
kind  whatever,  during  her  lifetime,  and  un- 
til the  time  of  her  death,  at  which  time  I 
give  and  devise  the  same  (Including  said 
real  estate  in  the  city  of  Monmouth)  to  my 
sister,  Mahala  Vannatta,  and  her  heirs  and 
assigns,  forever.  Sixth.  I  appoint  my  wife, 
Sarah  C.  Billings,  my  executrix  of  this,  my 
last  will  and  testament;  and  I  hereby  give 
her  full  power,  if  she  should  conceive  It  for 
the  best,  to  sell  my  said  real  estate,  or  any 
part  thereof,  receive  the  purchase  money, 
put  the  same  on  interest  and  make  a  deed 
or  deeds  to  the  purchaser  or  purchasers  for 
the  same,  and  that  the  title  of  said  real  es* 
tate  shall  tte  thereby  vested  in  such  pur- 
chaser or  purchasers  as  fully  as  if  I  had 
done  the  same  myself;  and  if  I  should,  dur- 
ing my  lifetime,  make  any  sale  of  real  es- 
tate, or  sales  of  real  estate,  without  deliver* 
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Ing  a  deed  or  deeds  for  the  same,  I  hereby 
authorize  my  said  wife,  as  executrix  afore- 
said, to  complete  .sach  sale,  and  to  make 
and  deliver  deeds  or  deed  to  the  purchaser 
or  purchasers,  and  the  title  shall  be  thereby 
as  fully  vested  In  safd  purchaser  or  pur- 
chasers as  if  I  had  done  the  same  la  my 
lifetime.  In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal  thte  13th  day  of 
April,  A.  D.  18S3.  William  Billings.  ESeal.r 
Bnilngs*  estate,  at  the  time  of  his  death, 
conslBted  of  city  property  In  Monmouth,  and 
lands  situated  In  the  state  of  Iowa,  besides 
some  19,000  of  personal  property.  On  March 
4,  1881,  his  son,  WUUam  Mark  BUlIngs,  died 
Intestate,  at  the  age  of  SZ  years,  never  hav* 
Ing  been  married.  Mahala  Vannatta  de- 
parted this  Ute  October  IS,  1804^  Intestate, 
leaving  <^lldren  and  grandchildren,  the 
plalntilfs  In  error  here.  Sarah,  the  widow 
of  William  Billings,  afterwards  married  one 
J.  H.  Simmons,  and  on  March  8, 1888,  made 
her  last  will  and  testament,  which  was  aft- 
erwards  duly  proved  and  admitted  to  pro- 
bate, by  which,  among  other  bequests  and 
devises,  it  was  prorided:  "I  further  give 
and  bequeath  to  my  b^oved  husband,  J.  M. 
Simmons,  f otr  the  term  of  his  natoral  life,  all 
my  real  estate,  and  the  Income  arising  there- 
from, of  which  I  may  die  posaesaed;  and  at 
the  death  of  my  aald  husband  I  give  and  be- 
queath said  real  estate  to  Monmouth  Libra- 
ry and  Beading  Room,  located  in  the  city  of 
Monmouth,  county  of  Warren,  and  state  of 
Illinois,  for  the  purpose'  of  erecting  a  build- 
ing; and  they  shall  put  a  library  in  said 
building,  on  the  first  floor.  I  give  and  be- 
queath the  above-mentioned  real  estate  for 
said  purpose  on  condition  that  the  said  Mon- 
mouth Library  and  Reading  Room  will  place 
a  marble  slab  In  front  of  said  building,  with 
the  following  Inscription  thereon:  'The 
Mark  Billings  Memorial  Building.'  If  the 
said  Monmouth  Library  and  Reading  Room 
should  fall  or  refuse  to  comply  with  the 
above  condition,  then  the  above-mentioned 
real  estate  shall  descend  to  the  Billings 
heirs,  wherever  they  may  be  foiind." 

At  the  September  term,  1898,  of  the  Warren 
county  circuit  court,  the  Warren  County  Li- 
brary &  Reading-Room  Association  filed  Its 
hill,  Hlle^lng  it  to  he  a  corporation  under  the 
lawi?  of  this  state,  and  engaged  In  the  business 
of  conducting  a  free  public  library  in  the  city 
of  Monmouth;  that  as  such  corporation,  it 
had  the  power  to  receive  and  accept  gifts, 
donations,  bequests,  and  devises  of  real  and 
personal  property:  that  the  devise  In  the  will 
of  Sarah  Simmons  to  the  Monmouth  Library 
&  Reading  Room  was  Intended  for  the  com- 
plainant; that  the  testatrix  died  the  owner 
In  fee  of  certain  real  estate  in  the  city  of 
Monmouth  (describing  It),  and  also  certain 
lands  In  the  state  of  Iowa,  and  that  complain- 
ant Is  willing  and  desirous  of  accepting  and 
taking  under  said  devise,  according  to  the 
conditions  thereof,  and  complying  with  the 
conditions  of  the  said  devise.  The  bill  makes 
the  heirs  <^  William  Billings,  known  and  un- 


known, including  the  heirs  of  Mahala  Yail- 
natta,  defendants,  and  prays  that  the  com- 
plainant may  be  decreed  to  be  a  derisee  mt- 
der  the  last  will  of  Sarah  0.  Amnions,  and 
be  declared  to  be  the  owner  of  the  Interest 
vested  in  and  by  said  will  In  and  to  the  said 
lands.  The  answer  of  lespcmdento  charges 
that  by  the  death  of  WiUlam  Mark  Billings 
without  ever  having  been  married,  and  with- 
out having  any  children  bom  to  him  before 
he  was  21  years  of  age,  and  under  the  last 
will  at  WUUam  Bflllngs,  Hahala  Vannatta 
became  and  was  seised  ctf  fiie  iriuAe  of  lota 
1  and  4  in  block  47  In  the  dty  of  Monmoath. 
and  also  of  the  undivided  one-half  of  all  the 
remaining  lands,  tenements,  and  real  estate  of 
which  the  said  WlUiam  BilUngs  died  seised, 
her  right  being  subject  only  to  the  Ufe  estate 
therein  of  Sarah  C.  Simmons;  that  said  Ma- 
hala Vannatta  became  entitled  to  one-half  of 
the  personalty,  subject  to  the  Ufe  use  there<tf 
by  said  Sarah  0.  BilUngs;  that  by  reason  of 
the  death  of  said  WilUam  UaA  BiUhigs  on 
the  4th  day  of  Mardi,  1884,  without  having 
children  bom  to  htm  before  he  arrived  at  the 
age  of  21  years,  Mahala  Vannatta,  under  the 
terms  of  the  will  of  eald  William  Bmings. 
then  became  seised  In  fee  of  ail  of  said  lands, 
and  entitled  to  all  of  the  personalty,  subject 
to  the  life  estate  therein  of  Sarah  C.  BUlIngs; 
that  respondents  are  seised  in  fee  of  said 
premises  as  heirs  of  Mahala  Vannatta;  and 
that  the  wUl  of  Sarah  C.  Simmons  Is  wholly 
void  and  of  no  force  and  effect  as  to  all  of 
such  property.  Afterwards  a  cross  bill  was 
filed  by  the  same  respondents,  averring  the 
same  facts  set  up  In  their  answer,  and,  In 
addition  thereto,  charging  that  William  Mark 
BUlIngs  at  the  time  of  his  death  teft  no  prop- 
erty; that  no  administration  was  ever  had 
of  his  estate;  that  all  the  property  which  he 
had  In  his  lifetime  used  or  controlled  waa 
what  his  mother  permitted  him  to  use.  The 
cross  bin  asks  that  the  complainants  therein 
may  be  decreed  to  be  the  absolute  owners, 
and  entitled  to  the  possesfilon,  as  againet  the 
defendants  In  the  cross  bill,  of  all  the  realty 
of  which  William  Billings  died  seised,  and 
that  partition  may  be  had  among  the  ami- 
plalnants  therein.  A  general  demurrer  to  the 
cross  bin  was  sustained,  and,  the  complain- 
ants electing  to  stand  by  their  cross  bill,  the 
same  was  dismissed  by  the  court,  and  on  hear- 
ing a  decree  was  rendered  In  accordance  with 
the  prayer  of  the  original  bill.  It  is  apparent 
that  the  principal  questlone  for  determination 
here  depend  upon  the  construction  to  be  ^ven 
to  the  wIU  of  WUUam  BtUIngs. 

A.  F.  Goodyear  and  Elrkpatrick  A  Alex- 
ander, for  plaintiCb  In  erR».  Orier  &  Stew- 
art, for  defendants  in  wror. 

PHILLIPS.  J.  (after  stating  the  facta). 
Under  the  averments  of  the  cross  Wll,  to 
which  a  demurrer  waa  sustained,  it  appears 
that  certain  properties  devised  by  Sarah  C 
Simmons,  who  had  been  the  widow  of  Wil- 
liam Bitiinga,  was  the  same  property  devised 
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to  her  hy  said  Billings.  The  demurrer  ad- 
mitted the  truth  of  that  arerment,  and  at  the 
threshold  of  this  ease  It  Is  admitted  that  prop- 
erty devised  by  William  Billings  Is  the  Iden- 
tical property  derlsed  by  Sarah  C.  Slmmotrai 
Tbe  sole  question,  then,  to  be  determined  on 
this  record.  Is  tlie  constmction  of  the  will  of 
William  Billings,  and  the  determination  of 
what  estate  was  taken  thereunder  by  bis  wid- 
ow. By  the  second  and  third  clauses  of  the 
will  two  lots  Id  tbe  city  of  Monmouth,  and 
one-half  tbe  residue  and  remainder  of  the  real 
and  personal  estate,  would  be  rested  In  Sarah 
C.  BilUngs  In  fee  simple.  If  there  were  no 
other  clauses  of  the  will.  By  the  third  and 
fotutb  clanses  of  the  will  one-half  the  real 
and  personal  estate,  other  than  the  lots  men- 
tlfmed  In  tbe  second  clanse,  are  declared  to 
be  Tested  In  William  Mark  Billings  If  be 
sbonld  arrlTe  at  the  age  of  21  years.  There  Is 
no  attempt  to  In  any  manner  dispose  other- 
wise of  the  one-half  of  the  residuary  estate 
which  Tested  In  WllUam  M.  Billings,  but  the 
entire  wiU.  when  considered  as  a  whole,  leaves 
the  estate  absolutely  In  William  M.  BlUlngs 
after  it  once  YWtB,  without  In  any  manner 
directing  as  to  what  Is  to  become  of  the  same 
should  he  die  dtlldless.  The  material  ques- 
tion to  be  considered,  then.  Is  the  effect  of  the 
fifth  clatiae  on  the  property  by  tbe  will  de- 
Tlsed  to  Sarah  0.  Billings.  By  tbe  flrst  foor 
sections  of  the  will  all  the  property  owned 
by  the  testator,  other  than  that  devised  to 
the  wife  by  the  second  clause  of  the  will, 
passed  to  and  Tested,  the  one-balf  In  the  wid- 
ow, and  the  one-balf  in  the  son,  upon  his  ar- 
TlTing  at  the  age  of  twraty-one  years.  By 
bis  death  without  Issue  after  that  time,  and 
intestate  hia  Interest  passed,  also,  to  the 
mother,  without  any  restriction,  ^e  mother 
became  thei  seised  In  fee  of  the  entire  estate. 
B7  ber  wm  she  disposed  of  tbe  same,  so  that 
the  complainants  In  the  cross  bill,  as  beirs  of 
Mflbala  Vannatta,  took  no  Interest;  and  It 
vas  not  error  to  render  a  decree  dismlsslnsr 
th^  bill,  ^e  decree  of  tbe  (drcolt  court  <it 
Warren  county  Is  affirmed.  Decree  afBrmed. 


(186  IXL  S14) 

MABTENS  T.  PBOPLB  ex  tcL  ROOK 

ISLAND  OOTJNTT  AaTTOBNBT. 
(Supreme  Oonrt  of  niinds.  June  21, 1900.) 

QPO  WARRANTO-LBATB  TO  nUB  INFCHtMA- 
•nON  —  JUDICIAL  DISORBTTON  —  RBTIEW  — 
8AIXX>N  UOKNSB-VAUDITT— HVNICIPAL  OR- 
DINANCE —  RBA80NABLKNKSS  —  UNIFORHI- 
TT— APPEAL  AND  BRROR—RBCORD— SUPRKMB 
COURT  JURISDICTION. 

1.  Error  cannot  be  predicated  on  the  refnsal 
of  the  trial  court  to  deny  leave  to  file  an  In- 
fonnation  in  the  nature  of  a  quo  warranto  on 
the  gronnd  that  the  application  was  presented, 
not  for  the  purpose  of  subserving  toe  pnbHc 
intereatfl,  bat  for  the  gratification  of  personal 
spite  and  prejndicc,  since  the  granting  of  leave 
to  file  BOcE  information  rests  in  tbe  sound  dis- 
cretion of  the  conrt  to  which  the  application  la 
made,  and  is  not  reviewable  except  for  its 
abuse. 

2.  Under  Hurd's  Rev.  St.  c.  112,  fi  1,  provid- 
ing that  a  petition  in  the  nature  of  quo  war- 
ranto may  be  filed  to  determine  the  right  of 


any  person  to  hold  or  exercis*  any  prliilege,  ex- 
emption, or  license  which  has  been  issued  or 
granted  improperly  or  withoMt  warrant  of  law 
by  any  officer,  board,  commissioner,  or  other 
person  nuthorized  or  empowered  by  law  to 
grant  or  issue  such  privilege  or  license,  a  peti- 
tion will  lie  to  determine  the  validity  of  a  sa- 
loon license  claimed  to  have  been  issued  in  vio- 
lation of  a  municipal  ordinance. 

3.  A  municipal  ordinance  providing  that  a 
license  to  sell  intoxicating  liquors  In  a  block 
where  a  saloon  has  not  theretofore  existed 
shall  not  be  iasued.  except  on  petition  of  two- 
thirds  of  the  periionB  owning  property  in  such 
block,  is  not  unreasonable;  nor  is  it  void,  as 
descriminatlng  between  different  Uocfcs  and 
between  different  parts  of  tbe  cftr,  or  between 
different  persona  posseaaing  the  same  property 
Interests,  but  is  uniform  In  Its  operation  and 
valid. 

4.  An  appellate  court  will  not  disturb  the  ac- 
tion of  the  trial  court  in  imposing  a  fine  on 
respondent  in  quo  warranto  proceedings  Instl- 
tnted  to  determine  the  validly  of  a  hquor  li- 
cense, when  It  Is  shown  that  he  has  been  selt 
lag  liquors  under  an  invalid  license,  and  the 
evidence  from  which  the  trial  court  determined 
the  amount  of  the  fine  has  not  been  preserved 
and  presented  in  a  bill  of  exceptions. 

5.  In  proceedings  in  the  nature  of  quo  war- 
ranto to  determine  tbe  validity  of  a  liquor  li- 
cense, an  appeal  will  lie  to  the  appellate  court, 
since  a  liquor  license  la  not  a  franchise,  within 
the  contemplation  of  the  statute  which  pro- 
vides that  appeals  in  c^ea  involving  a  right 
to  a  franchiiie  shall  be  taken  in  the  first  in- 
stance to  the  supreme  court. 

Appeal  from  appelate  court.  Second  dis- 
trict. 

Quo  warranto  proceedings  In  the  name  of 
tbe  people,  on  the  relation  of  the  county  at- 
torney of  Rock  Island  county,  against  John 
Martens,  to  determine  tbe  validity  of  a  li- 
cense to  sell  Intoxicating  llqaors.  From  a 
judgment  of  the  (Apellate  court  affirming  a 
Judgment  In  faror  of  relator  (8S  m.  App. 
respondent  appeals.  Affirmed. 

Joseph  Ia  Haas,  for  appellant  Obas.  J. 
Searle,  State's  Atty.  (S.  W.  Odell,  of  counsel), 
for  appeUee. 

WIVKIS,  J.  Tbifl  Is  sn  appeal  from  the 
appeUate  court  for  the  Second  district,  af- 
firming a  Judgment  of  tiie  circuit  court  of 
Rock  Island  county  against  appellant  In  a 
quo  warranto  proceeding  begun  In  that  court 
by  the  state's  attorney  of  Rock  Island  coun- 
ty. The  motion  for  leave  to  file  tbe  Informa- 
tion stated  that  appellant  claimed  and  was 
attempting  to  exercise  tbe  right  to  keep  a 
dramshop  under  a  license  issued  to  htm  by 
the  mayor  of  the  dty  of  Mollne  on  November 
4,  189S,  contrary  to  the  ordinances  of  said 
city  and  the  statute  In  such  case  made  and 
provided;  that  no  petition,  as  required  by  the 
ordinances  of  the  city,  accompanied  tbe  ap- 
plication for  license;  and  that  no  sufficient 
bond  was  filed  by  appellant  as  provided  by 
law.  Tbe  motion  was  supported  by  affida- 
vits. Leave  was  granted,  and  the  Informa- 
tion filed.  It  appears  from  tbe  allegations  of 
the  Information  that  at  tbe  time  the  license 
was  issued  to  appellant  there  was  an  ordi- 
nance m  force  In  tbe  city  to  tbe  effect  that 
In  any  block  where  no  saloon  then  existed  no 
license  should  be  issued  to  keep  a  saloon 
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there^  wltiiont  a  petition,  signed  hj  two- 
thirds  of  the  freeboMen  In  sneh  block,  pray- 
ing that  such  license  be  iBSued:  that  when 
the  lleenBe  in  question  was  Issued  no  saloon 
then  existed  in  blot^  No.  2  in  South  HoUne^ 
when  the  saloon  was  attempted  to  be  li- 
censed, and  that  no  saloon  had  ever  existed 
or  been  opened  In  said  block;  that  no  appli- 
cation In  writing  was  made  to  tiie  mayor  as 
provided  by  the  ordinances  of  said  city,  nor 
was  any  petition  presented,  signed  by  two- 
tblrda  of  the  freeholders  In  said  Uock  No.  2, 
praying  fw  the  Issuing  of  such  llcMtse,  as 
provided  by  the  ordinances;  also,  that  the 
bond  filed  by  appellant  upon  the  issuing  of 
the  license  was  not  In  compliance  with  the 
ordinance  of  the  city,  in  that  It  was  not  sign- 
ed by  two  good  and  sufficient  sureties  who 
were  at  that  date  freeholders  In  Rock  Island 
connty.  Appellant  entered  a  motion  to  va- 
cate the  leave  to  file  the  Information,  sup- 
ported by  affidavits,  but  the  motion  was  de- 
nied. A  general  demurrer  was  then  filed  to 
the  Information  and  overruled.  Appellant 
electing  to  stand  by  his  demurrer,  the  court 
entered  a  judgment  of  ouster  ai^lnst  him, 
and  imposed  a  fine  of  $2S0. 

It  la  first  contended  that  the  circuit  court 
should  have  denied  the  leave  to  file  the  In- 
formation, for  the  reason  that  It  was  pre- 
sented, not  to  subserve  the  pnblic  inter^ts, 
but  to  gratify  personal  spite  and  prejudice, 
and  for  private  and  personal  ends.  The 
point  Is  without  Bubstanttal  merit.  As  we 
said  In  People  v.  North  Chicago  Sy.  Co.,  88 
ni.  537:  "The  granting  of  leave  to  file  an 
Information  In  the  nature  of  a  quo  warranto 
Is  In  the  sound  discretion  of  the  court  or 
Judge  to  which  the  application  Is  made. 
Leave,  on  the  one  hand,  is  not  granted  as  a 
matter  of  right  upon  the  part  of  the  relator; 
and,  on  the  other  hand,  a  court  Is  not  at  lib- 
erty to  arbitrarily  refuse,  but  must  exercise 
a  sound  discretion  In  accordance  with  prin- 
ciples of  law,"— citing  People  v.  Walte, .  70 
m.  25.  and  People  v.  Callaghan,  83  lit  128. 
From  an  examination  of  the  affidavits  filed 
In  the  case  trath  by  relator  and  the  respond- 
ent, we  are  satisfied  that  the  record  fails  to 
show  any  abuse  of  the  discretion  reposed  la 
the  court  to  permit  the  Information  to  be 
filed. 

The  contention  that  the  validity  of  a  sa- 
loon license  cannot  be  tested  by  an  informa- 
tion In  the  nature  of  a  quo  warranto  Is  also 
without  merit;  this  court,  In  the  case  of 
Swarth  v.  People,  100  IlL  621,  having  held 
it  to  be  a  proper  remedy  under  section  1  of 
chapter  112  of  Hurd's  Revised  Statutes  of 
1897.  It  Is  urged  on  behalf  of  appellant  that 
the  rule  announced  in  that  case  does  not  ap- 
ply here,  because  In  this  case  the  charge  Is 
a  violation  of  a  city  ordinance,  while  In  the 
case  dted  the  violation  was  of.  a  state  law. 
The  statute  makes  no  such  distinction;  its 
language  l>eiQg  that  the  petition  may  be  filed 
when  any  person  "shall  hold  or  claim  to  hold 
or  exercise  any  privilege,  exemption  or  li- 
cense^ which  baa  bem  improperly  or  without 


warrant  of  law  Issued  or  panted  by  sbt 

officer,  board,  eommtasloner,  oonrt  or  aOur 
person  or  persons  authorized  or  empowered 
by  law  to  grant  or  issne  such  pzlvltege,  ex- 
emption or  license,"  etc.  This  case  cmdos 
clearly  within  the  language  of  the  statute, 
and  no  good  reason  is  pointed  out  why  the 
Information  abonld  not  lie. 

It  is  said  that  the  city  ordinance  requir- 
ing the  consmt  ot  a  majt^ty  of  the  frsehfrtd- 
ers  of  a  block  befrae  the  license  can  be  la* 
sued  is  void,  because  unreasonable^  Tbc  lan- 
guage of  the  ordinance  Is:  **If  the  ^lace  ao 
designated  is  in  a  blodc  where  no  salowt  then 
exists,  then  tiiere  shall  ac<^mpany  such  ap- 
plication a  petition  of  two-thirds  of  the  free- 
holders In  such  block,  praying  that  such  li- 
cense be  Issued."  The  question  here  is  sim- 
ilar in  principle  to  the  one  raised  In  City  ot 
Cblcago  V.  Stratton,  1G2  HL  4&4  44  N.  B. 
853,  35  L.  R.  A.  81.  The  ordloance  In  that 
case  provided  that  It  should  not  be  lawful  to 
locate  In  any  block.  In  which  two-thlida  ot 
the  buildings  were  devoted  to  exclusive  ree- 
idence  purposes,  a  livery  stable,  "unless  the 
owners  of  a  majority  ot  the  lots  in  such  blodc 
fronting  or  abutting  on  the  street  conaeut, 
in  writing,  to  the  location  or  construction 
of  such  livery  stable."  In  commuting  upon 
this  provision  of  the  ordinance,  we  there  said 
(page  503.  162  111.,  page  855.  44  N.  E..  and 
page  87,  35  L.  R.  A.):  "In  determining  the 
question  of  the  location  of  a  livery  stable, 
the  common  council  may  properly  consult  the 
wishes  and  ascertain  the  needs  of  the  real- 
dents  of  the  block  where  the  stable  is  to  be 
kept  and  to  that  end  make  their  written  con- 
sent the  basis  of  the  action  of  the  commie- 
slqner  of  buildings  In  issuing  the  permit.  In 
matters  of  purely  local  concern  the  parties 
Immediately  Interested  may  fairly  be  sup- 
posed to  be  more  competent  to  Judge  of  their 
needs  than  any  central  authority,"— dtlqg 
Cooley,  Const  Lim.  (Gth  Ed.)  p.  138. 

It  is  also  said  that  this  ordinance  attempts 
to  diacrimlnate  between  dlCterent  bloclia  and 
between  different  parts  and  portions  of  the 
city,  and  between  different  persous  possessing 
the  same  property  interests,  and  Is  therefore 
void.  The  language  of  the  ordinance  admits 
of  no  such  construction.  It  Is  uniform  In  Ita 
operation.  The  ordinance  being  held  valid, 
it  follows  that  the  license  Issued'  to  appel- 
lant Is  void;  It  being  conceded  It  was  is.>*,i«"I 
contrary  to  the  requirements  of  the  ordi- 
nance. This  view  renders  It  unnecessary  to 
discuss  the  question  as  to  the  suffliclency  of 
the  bond. 

As  to  the  amount  of  fine  ImpMed.  the  action 
of  the  trial  court  will  not  be  dietnrbed.  The 
record  discloses  the  fact  that  evidence  was 
heard  upon  that  questltm;  but  it  bfM  not 
been  preserved  and  presented  in  a  Mil  ct  ez- 
c^itlons,  and  we  are  not  In  a  position  to 
say  that  it  foiled  to  Justify  the  action  of  tbr 
court 

The  position  of  sppellee,  by  eross  error, 
that  the  appeal  was  improperly  tak«i  In  the 
first  instance  to  the  appellate  court,  because 
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•  franchise  la  Involved,  la  tmt«naUe.  A 
francliise  ia  defined  to  be  "a  apectal  privilege 
conferred  by  tlie  goTernment  upon  an  indS- 
Tldoal  or  corporatton.  which  does  not  be- 
long to  tbe  citizens  of  the  country  generally, 
by  common  right"  14  Am.  &  £ng,  Enc. 
Law  (2d  £d.)  p.  4.  The  term  "franchise."  as 
nsed  in  the  statote  providing  that  certain 
cases  shall  be  appealable  to.  this  court,  la 
used  In  its  strict  legal  sense.  A  licence  to 
keep  a  saloon  confers  no  special  right  or  priv- 
ilege npon  the  holder,  bat  Is  merely  one  of 
the  means  adt^ted  by  the  legislature  for  the 
regulation  of  the  sale  of  Intoxicating  liquors; 
and  such  a  license  la  not  therefore,  within 
the  legal  definition  of  a  franchise.  Railroad 
Oo.  T.  Dunbar,  96  UL  671.  The  judgment  of 
the  appellate  court  wUl  be  affirmed.  Judg- 
ment affirmed. 


(IW  III.  uo 

PRITZE  V.  EQUITABLE  BUILDING  & 

LOAN  SOC.  OF  PEORIA. 

(Supreme  C3ourt  of  Illinois.   June  21,  1900.) 

BUILDING  AND  LOAN  ASSOCIATION-INCORPO- 
RATION—SUBSBQUBNT  BY-LAWS^MANAQER 
OP  AQBNCIB9— SALARY— ULTRA  VIRES  ACT— 
COHUON  COUNT— OPFICERS-COMPBNSATION 
—  DIRBCrrO'RS  -  U5H  OF  FUNDS  -  INDSBBOT 
BBNSP1T8. 

1. 1  Starr  &  a  Ano.  St.  (1st  Ed.)  p.  63a  11 
2,  3,  provide  that,  after  the  subscribers  to  a 
reposed  baiiding  and  loan  association  adopt 
y-laws,  the  secretary  of  state  shall  issue  a 
certificate  of  the  complete  organization  thereof, 
attacliing  thereto  a  copr  of  such  by-laws.  Sec- 
tion 5  provides  that  tne  secretary  of  a  buildiug 
and  loan  association  aloue  shall  be  entitled  to 
compensation.  An  association  passed  a  by-law, 
after  organization,  authorising  the  directors 
to  appoint  a  salaried  manager  of  agencies. 
HtU,  that  such  by-law  was  void,  as  In  con- 
flict with  snch  sections,  and  therefore  the  ap- 
pointment of  the  vice  president  and  director 
of  such  association  as  manager  of  agencies  was 
Toidt  and  he  could  not  ifKiover  salary  and  com- 
missiona  voted  hitn,  irrespective  of  the  by-law, 
which  provided  that  the  directors  might  use 
the  expense  fnnd  in  extending  the  corporate 
business. 

2.  Since  1  Starr  &  C.  Ann.  St  (Ist  Ed.)  p. 
630,  SI  2,  8,  provide  ^lat  a  copy  of  the  by-laws 
of  a  building  and  loan  association  shall  be  in- 
cluded in  the  certificate  of  incorpoi'ation,  and 
recorded  In  the  oflice  of  the  recorder  of  deeds 
of  the  county  in  which  the  principal  office  of 
the  corporation  Is  located,  a  buildin*:  and  loan 
association  could  not  amend  its  by-laws  after 
organization  by  creating  a  salaried  manager 
of  agencies,  though  one  of  the  by-laws  included 
In  the  certificate  permitted  the  making  of  sub- 
sequent amendments. 

3.  Under  1  Starr  &  0.  Ann.  St.  (Ist  Ed.)  p. 
630,  g  D,  providing  that  the  secretary  of  a 
building  and  loan  association  shall  alone  be  en- 
titled to  compensation  in  such  amount  as  shall 
be  provided  1:^  the  charter,  a  vtce  president  and 
director  of  a  building  and  loan  association,  ap- 
pointed by  the  directors  as  manager  of  agen- 
cies, could  not  recover  his  salary  and  commis- 
sion earned  under  snch  app6intment,  though  be 
waived  his  written  contract  with  the  company, 
and  saed.for  the  value' of  services  performed 
ontnde  the  scope  of  his  duty  as  vice  president 
and  director. 

Appeal  frem  appi^te  court.  Second  dis- 
trict , 

Action  by  Jam^  p.  Frltze  against  the 


Equitable  Building  &  Loan  Society  of  Peoria 
for  salary  and  commissions.  From  a  Judg- 
ment of  the  appellate  court  (83  111.  App.  18) 
reversing  a  Judgment  In  favor  of  plaintiff,  he 
appeali.  Affirmed. 

Tills  Is  an  action  of  aisumpslt  bnmi^  by 
the  appellant,  James  P.  Fritie,  for  tlie  uae 
of  M.  N.  Glsh,  i^ainst  the  appellee,  the 
Kqultable  Building  &  Loan  Society  of  Peoria, 
to  recover  for  services  alleged  to  have  been 
rendered  to  appellee  under  a  written  con- 
tract The  declaration  as  finally  amended 
consists  ot  a  special  count  upon  the  con- 
tract and  the  common  counts.  The  defend- 
ant filed  the  general  issue  and  three  special 
pleas.  The  sectmd  ptea  was  demurred  to, 
and  to  It,  as  finally  amended,  a  reidlcatloD 
was  filed,  making  an  Issue  upon  Uie  second 
amended  plea.  The  tiilrd  and  tmuOx  amend* 
ed  pleas  were  demurred  to,  and,  the  de- 
murrers being  sustained,  the  defenduit  elect- 
ed to  abide  by  Its  third  and  fourth  amended 
pleas.  -4 

By  stipulation  between  the  parties,  it  was 
agreed  that  tbe  Issues,  whether  oil  law  m  of 
fact,  should  be  tried  by  tbe  court  wltiHnit  a 
jury.  Upon  the  trial  tba  court  gave  and 
held  one  proposition  of  law  Cor  the  d^end- 
ant  below,  the  appellee  here,  and  marked  as 
refused  three  propositions  ot  law  aubniltted 
by  tbe  defendant  below.  Onie  court  fouDd 
the  issue  for  the  j^ntiff  b^w.  ttie  appel- 
lant here,  and  assessed  his  damages  at  the 
sum  ot  $1,660.  The  motion  to  set  aside  the 
finding  and  for  a  new  trU  was  oretruled, 
and  Judgment  for  $1,660  was  reodered  in 
favor  of  appellant  and  agalnM  appellee  up<ni 
the  finding  so  made.  -  Thoenpon  the  defend- 
ant below,  the  Equitable  Bnlldii^  ft  Loait 
Society  of  Peoria,  took  an  appeal  to  the  i^r- 
pellate  court  The  appellate  court  rmdered 
a  Judgment  reversing  the  JudgmoEit  of  the 
circuit  court  without  remanding  the  cause. 
The  Judgment  of  the  appellate  court  is;  "It 
is  considered  by  the  court  that  for  that  er- 
ror and  others  In  the  record  and  proceed- 
ings aforesaid,  the  Judgment  of  tbe  circuit 
court  of  Peoria  county  In  this  behalf  ren- 
dered be  reversed,  annnlled,  set  aside,  and 
wholly  for  nothing  esteemed."  The  present 
appeal  Is  prosecnted  from  the  Judgment  of 
reversal  so  entered  by  the  appellate  court 

The  declaration  alleges  that  the  appellee,, 
as  party  of  the  first  part  on  May  2,  1892. 
and  at  its  ofiice  in  Peoria,  made  a  written 
contract  wjth  appellant  Frltze,  as  party  of 
the  second  part,  the  material  part  of  which 
is  as  follows:  "'Wltnesseth.  that  the  said 
party  of  the  first  part  does  hereby  ^ploy 
the  party  of  the  second  part  as  manager  or 
agencies,  to  perform  the  services  aa  desig- 
nated in  seetfon  6  of  article  8  ofi  the  »■ 
ciety's  by-laws.  The  said  second  party  ahaU' 
receive  as.  hU  ciMnpensation  out  of  the  ex- 
pense fund  of  said  society,  aa  snch  manager 
of  agencies,  for  his  services  of  the  year,  and 
In  liquidation  of  yll  clalma,  the  sum  of  fSOO- 
montJily,  and  two  cents  per  share  per  month,. 
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during  the  year  of  this  contract,  of  each  and 
every  one  of  the  monthly  payments  actual- 
ly made  upon  every  share  of  stock  subscribed 
to  the  Equitable  Building  and  Loan  Society 
in  the  twenty-fifth  to  the  thirty-sixth  series, 
incluBive.  The  pay  for  these  serrlces  shall 
be  dne  and  payable  monthly,  In  snms  not 
less  than  one  cent  per  share  per  month  of 
all  the  shares  In  good  standing  In  the  society, 
and  as  mucb  more  as  the  expense  fnnd  will 
admit,  until  anch  salary  and  commissions 
accrued  under  this  contract  are  paid  in  ac- 
cordance with  the  provisions  of  the  same. 
The  first  party  agrees  to  pay  all  the  neces- 
sary traveling  expenses  of  the  second  party 
when  necessarily  traveling  in  the  Interest  of 
the  society.  This  contract  of  employment 
to  extend  and  be  in  fall  force  and  effect  for 
one  year  from  May  2, 1892."  The  declaration 
further  avers  that  on  May  14.  18^.  said 
contract  was  ratified  and  approved  by  the 
society  through  Its  board  of  directors,  and 
ordered  spread  upon  the  minutes;  that  said 
section  6  of  article  3  of  the  by-lawa  is  as  fol- 
lows: "The  board  of  directors  may  appoint 
a  manager,  who  shall,  under  their  direction, 
appoint  all  agents,  and  thetr  compensation 
shall  be  paid  out  of  the  expense  fund.  He 
flliall  control  and  manage  l^e  agmcj  system 
of  the  society.  He  shall  perform  such  other 
duties  as  the  board  of  dlrectora  may  require, 
and  shall  attend  to  all  publications,  printing, 
and  adrertialng.  His  term  of  f^ce  and  com- 
pensation for  said  employment  shall  be  fixed 
by  written  contract  by  tfie  board  <a  directors, 
and  shall  be  paid  out  of  the  expense  fund." 
The  declaration  then  avers  that  on  February 
16,  1888,  Frltze  had  performed  -Qie  services 
required  of  him  und«  the  contract,  and  had 
an  acconnting  and  settilement  with  the  so- 
ciety of  the  amount  due  to  bim  thereunder, 
to  wit,  $2,000,  part  of  which  was  paid  by  the 
society  to  Frltze,  leaving  a  balance  of  Sl,- 
790  dne  to  lilm.  which  balance  Frltze  Is  al- 
leged to  have  assigned  to  Moses  N.  Glsh,  the 
usee  herein,  by  written  assignment  indorsed 
upon  the  contract;  that  the  society  had  no- 
tice and  knowledge  of  said  assignment,  and 
promised  to  pay  the  same  to  said  usee;  that 
ample  sums  of  money  were  collected  by  the 
society  under  section  4  of  article  1  of  the 
by-laws  to  pay  him  according  to  the  provi- 
sions of  said  contract;  that  section  4  of  ar- 
ticle 1  of  said  by-laws  is  as  follows:  *'Every 
stockholder  shall  pay  In  advance  a  member^ 
ship  fee  of  fl.OO  on  each  share  subscribed, 
which,  together  with  eight  cents  per  share 
per  month  on  each  monthly  installment,  shall 
constitute  the  expense  fund,  which  the  di- 
rectors shall  cause  to  be  used  in  the  vigor- 
ous and  competent  prosecution  and  extension 
of  the  business  of  the  association  so  far  as 
practicable."  The  declaration  further  avers 
that  the  membership  fee,  together  with  the 
eight  cents  per  share  upon  each  Installment 
collected  by  the  society  under  said  section 
4  of  article  1,  was  turned  into  and  became 
a  part  of  the  expense  fnnd  for  the  uses 
specified  in  said  section  4  of  article  1,  and  the 


expense  fnnd  thereby  became  and  was  am- 
ply sufBclent  on  February  15,  1893,  and  at 
various  other  times  before  the  beginning  of 
this  suit,  to  pay  the  sum  of  $1,790  dne  plain- 
tiff as  aforesaid. 

The  second  amended  plea  alleged  that  the 
only  cause  of  action  in  the  declaration  la 
that  upon  the  contract  In  the  first  count 
thereof;  that,  at  the  time  of  making  the 
contract  and  performing  the  alleged  serv- 
ices, the  defendant  society  was  a  corpora- 
tion organized  and  doing  business  under 
"An  act  to  enable  associations  of  persons  to 
become  a  body  corporate  to  raise  funds  to 
be  loaned  only  among  the  members  of  such 
association,"  In  force  July  1,  1879;  that  at 
that  time  Frltze  was  vice  president  of  tbe 
defendant  corporation,  and  a  director  and 
officer  thereof;  that,  under  the  ctaartcf  and 
by-laws  of  the  society,  tbe  directors  tbereof 
had  no  power  or  authority  to  provide  for  an 
agency  system  of  the  society,  or  to  provide 
for  or  appoint  agents  other  than  the  offi- 
cers and  directors  named  by  law,  or  to  ap- 
point a  manager  of  agencies;  and  that, 
therefore,  the  society  had  no  power  or  au- 
thority to  enter  Into  the  contract  set  up  In 
the  first  count  of  the  dedjuatlon,  and  that 
the  same  Is  null  and  void.  Tbe  r^Ucatton 
to  the  second  amended  plea  sets  up  that,  at 
the  time  of  the  making  of  the  contract  and 
performing  of  the  services  thereunder,  there 
was  .in  force  a  valid  by-law  of  tlie  society, 
to  wit,  said  sectton  6  cf  article  8  of  the  so- 
ciety's diarter  and  by-laws,  by  virtue  of 
which  the  socfety  was  dnly  empowered  and 
autfaorlEed  to  malce  said  contract 

Hiie  third  amended  pl«t  avers  that  the 
only  cause  of  action  In  tbe  declaration  Is 
that  set  up  In  the  first  count  thereof;  that 
at  the  time  of  making  the  contract  and  per^ 
forming  the  services  aforesaid  the  society 
was  a  corporation  organized  under  sold  act 
of  July  1.  1879;  that  at  that  time  the  ap- 
pellant, Fritise,  was  vice  presldoit  of  the 
corporation  and  an  officer  thereof;  that  un- 
der the  charter  and  by-laws  It  was  the  duty 
of  Its  president,  among  other  things,  that  be 
should  generally  supervise  the  affairs  of  the 
association,  and  that,  In  case  of  his  inaldllty 
to  act,  the  vice  president  should  perform  all 
the  duties  Incumbent  upon  the  president 
during  the  time  of  such  disability;  that  tbe 
duties  thus  imposed  upon  the  president,  and, 
In  case  of  his  disability,  upon  the  vice  pres- 
ident, were  In  part  the  same  duties  and 
services  provided  for  In  said  contract  and 
which  the  said  Frltze  agreed  to  perform  in 
and  by  said  contract;  that,  by  reason  of  the 
premises.  It  was  the  duty  of  said  Fritxe  to 
render  the  Eald  services  as  vice  president  and 
as  an  officer  of  the  society  without  compen- 
sation; and  that,  therefore,  It  was  beyond  the 
power  and  authority  of  the  society  to  execute 
said  contract,  and  the  some  Is  null  and  void. 

The  fourth  amended  plea  avers.  In  addi- 
tion to  the  averments  contained  in  the  third 
amended  plea,  that,  at  the  time  of  making 
the  contract  and  of  performing  the  services 
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alleged,  Frttxe  was  Tlce  president  and  a  di- 
rector and  o&cer  of  the  soclet;;  that  It  waa 
the  duty  of  the  president,  omonc  other 
things,  to  exercise  general  auperrlsion  over 
the  affairs  oC  the  association,  and  It  was 
the  dn^  of  the  vice  prei^ent,  In  the  ab- 
sence or  disability  of  the  president,  to  per- 
form said  dotles  and  ezravlse  said  supers 
vision  over  the  affairs  of  the  association; 
tba^  In  and  by  the  charter  and  by-laws  of 
the  sodety,  the  directors  shall  hold  a  meet- 
ing on  the  first  Tuesday  of  each  month  at 
7:30  o'clock  p.  m^  at  wblcb  times  all  the 
money  In  the  treasury  belonging  to  the  loan 
fnnd  shall  be  fdlered,  and  bids  received 
therefor,  and  the  stockholder  that  shall  bid 
the  blghest  premium  for  the  preferoace  or 
priority  of  the  loan  shall  be  entitled  to  re- 
ceive the  loan  of  9100  for  eadb  share  of 
stock  held  by  him;  that  it  waa  also  the  duty 
of  said  d]xect<HM  to  sapervlse  the  making  of 
all  loans  and  the  taking  of  security  there* 
fw;  that,  under  the  provlslcuu  of  the  cbar^ 
ter  and  by-laws,  the  board  of  dlrectws  shall 
execute  all  their  corporate  powers  by  a  vote 
at  properly  constituted  meetlDgs,  and  all  ac- 
tions taken  shall  be  duly  recorded  In  the 
Jonmal  of  their  proceedings;  that  aald  du- 
ties of  the  president,  or  vice  president  In  his 
atsad,  and  directors  of  said  corporation,  are, 
in  part,  the  same  duties  and  services  pro- 
vided for  in  said  contract,  and  whl<^  Fritae 
agreed  to  perform  therein;  that,  by  reason 
of  the  premises,  It  was  bis  duty  to  render 
said  services  as  vice  president  and  as  offl- 
ctx  and  director  of  the  corporation  without 
compensation;  and  that,  therefore,  It  was 
beyond  the  power  and  authority  of  the  so- 
ciety to  make  and  execute  the  said  contract, 
and  the  aame  is  null  and  void. 

The  proposition  of  law  given  and  held  by 
the  trial  court  for  the  present  appellee,  tbe 
defendant  below.  Is  as  follows:  "The  court 
holds  as  ihe  law  of  this  caae  that  the  de- 
fendant is  not  estopped  to  set  up  in  defense 
tbat  It  bad  no  power  to  amend  its  charter 
and  by-laws  and  make  the  contract  In  evi- 
dence, and  this  Is  the  law,  even  though 
there  has  been  performance  on  the  part  of 
the  plaintiff,  Fritze,  of  the  alleged  contract.*' 

The  first  and  second  propositions  of  law 
submitted  by  the  defendant  below,  and 
which  were  refused  by  the  trial  court,  are 
as  follows:  "(1)  The  court  holds  as  the  law 
of  this  case  that  the  defendant  had  no  pow- 
er or  authority  to  amend  Its  charter  and  by- 
laws by  providing  for  Its  system  of  agen- 
cies and  a  manager  thereof,  as  mentioned  In 
the  alleged  amendment  in  section  6  in  evi- 
dence, and  that  said  section  6  Is  null  and 
void.  (2)  The  court  holds  as  a  matter  of 
law  that  the  defendant  has  no  power  or  au- 
thority to  amend  its  charter  and  by-laws 
granted  In  Its  original  certiflcate  of  Incorpo- 
ration, and  that  such  alleged  amendments 
in  evidence  are  null  and  void." 

The  appellee  was  organized  In  March, 
1890,  under  said  act  of  July  1,  1870.  At  Its 
meeting  to  organize.  It  elected  Frltse  a  di- 


rector for  three  years^  and  adopted  a  char* 
ter  and  by-laws,  which  were  rq>orted  to  the 
secretary  of  state,  and  a  copy  thereof  waa 
attached  to  the  certiflcate  of  organisation  is- 
sued by  that  officer.  The  statemmt,  made 
under  secthm  1  of  the  act,  declared  the  lo- 
cation of  the  soelely  to  be  In  Peoria.  Sec- 
tion 1  of  article  10  of  the  by-laws  provided 
as  follows:  'These  by-laws  mi^  be  amend- 
ed at  any  special  or  annual  meeting  of  the 
Btockholden  by  a  majod^  vote  of  all  the 
stock  of  the  association  subscribed  duly  rep- 
resented, but  no  such  amoidment  shall  alter 
or  affect  any  existing  contract  or  certificate 
already  made  without  the  assent  of  the  par^ 
ties  interested.'*  By  section  4  of  article  9 
of  the  tiy^ws,  it  Is  provided  ttMt  *^emben 
present  In  powm  or  by  pmy,  didy  repre- 
sented, owning  a  majtoity  of  the  stock  Is- 
sued, shall  constitOto  a  qnomm  at  any  an- 
nual or  q>ecial  meeting  of  the  assodation." 

At  an  annual  meeting  of  the  stockholders 
oa  April  21,  1802,  6,218  shares  were  rei«e- 
sented,  and  It  was  detemdned  that  «,166 
shares  constituted  a  quorum.  At  that  meet- 
ing Fritze  offered  an  amendment  to  the  by- 
laws, to.  wit,  the  section  6  ot  article  8  as 
above  quoted,  and  the  by4aw  was  adopted 
at  that  meeting.  Two  days  later,  at  the  an- 
nual meeting  of  the  dlrectora,  to  wit.  on 
April  23,  18^  Fritze  was  elected  vice  presi- 
dent for  the  ensuing  year,  and  so  acted  for 
that  year.  One  week  later,  to  wit,  on  April 
80,  1892,  at  a  meeting  of  the  directors,  a 
motion  was  made  that  by  virtue  of  said 
new  by-law,  Frltse  be  appointed  manager 
of  agencies  for  one  year  from  May  2,  1802, 
to  May  2,  1893,  and  that  his  compensatlMi 
for  services  for  the  year,  etc.,  be  as  stated 
in  the  contract  above  set  forth.  This  mo- 
tion was  carried,  and  Fritse,  with  the  othw 
four  directon.  voted  for  It  The  contract  of 
May  2,  1802,  as  above  set  forth,  was  then 
prepared  and  signed,  designating  Frftae  as 
manager  of  agmdes.  etc  This  contract  was 
presented  to  the  board  of  directors,  and  ap- 
proved on  May  14,  1802,  and  Fritse  voted 
for  Ito  approval  with  the  other  dlrectora. 
Fritze  acted  as  the  manager  of  agencies 
from  May  1,  1802,  to  May  1,  1806.  He  ter- 
minated his  connection  with  the  sodety 
May  1.  1898,  and  was  paid  by  it  upon  aald 
contract  for  services  during  the  year  $3,- 
120.06.  The  books  of  the  sodety,  as  kept 
by  those  holding  office  at  that  time,  say  that 
there  was  still  due  to  him,  as  manager  of 
agendes,  fl,600.  and  the  present  suit  is 
brought  to  recover  this  balance. 

Dan.  R.  Sheen  and  A.  Kreisman,  for  ap- 
pellant. Wlnslow  Evans  (John  J.  Otowder, 
of  counsel),  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  first  question  presented  by  the  record  In 
this  case  relates  to  the  validity  of  the  amend- 
ment to  the  by-laws  adopted  on  April  21, 
1802,  and  quoted  as  section  6  of  article  3  of 
'  the  by-laws  in  the  statement  preceding  this 


Digitized  by  Google 


876  •  N0BTHEA8TERN  BBPOETB&.        ■  '  (10, 


optnlon.  It  this  by-law  was  Invalid,  then 
the  office  of  manager  of  ageodes  did  not 
lawfully  atst,  and  the  appointment  of  the 
appellant  Tritze,  as  aaeb  manager  of  agen* 
dea,  and  the  contract  made  with  him  on 
May  2,  1802.  were  equally  Invalid. 

Section  1  of  the  act  of  July  1, 1879,  rdatlng 
to  bnlldlns  and  loan  association*,  provides 
for  the  filing  In  the  office  of  tlie  secretary  of 
state  of  a  statement  siting  forth  the  name  of 
the  proposed  coiporatlon,  Its  capital  stock, 
Its  location,  and  Its  duration,  and  tiiat  the  sec* 
retary  of  state  «hall  thereupon  Issae  to  the 
persons  making  said  gl&temeat  a  license  as 
cmnmlstioners  to  open  books  for  snhscrlptlon 
to  the  cspltal  stock  of  the  corporation. '  Sec- 
tion 2  of  the  act  provides  that,  as  soon  as  100 
shares  or  more  of  the  capital  stock  riiall  be 
aobscrlbed,  the  conmdssloners,  Upon  notice 
^ren  as  therein  directed,  shall  convene  a 
meeting  of  the  BubBcrlbers  "for  the  purpose 
of  electing  directors,  adopting  a  charter  and 
by-laws  and  the  transactloD  of  such  other 
buBlnese  as  shall  come  before  them."  Section 
8  of  the  act  provides  as  follows:  "The  com- 
mlasloners  shall  make  a  full  report  of  their 
proceedings,  Including  therein  a  copy  of  the 
notice  provided  for  in  the .  foregoing  section, 
a  copy  of  the  snbecriptlon  list,  a '  copy  of  the 
charter  and  by-laws  adopted  by  the  assoda- 
tloB  and  the  names  of  the  directors  elected 
and  their  respective  terms  of '  office,  which 
repwt  shall  be  sworn  to  by  at  least  a  inajoilty 
of  the  commlsrioners,  ahd  shall  be  filed  In 
the  cfflce  of  the  secretary  of  state.  The  sec- 
retary of  state  shall  thereupon  issue  a  certifi- 
cate of  the  complete  organlBatfob  of  the  cor- 
poration, making  a  part  thereof  a  copy  of  all 
papets  filed  in  his  office  in  and  about  the  or- 
ganlzatlcm  of  the  corpf»atlon  and  duly  au- 
thenticated nnder  his  hand=  and  -seal  of  state; 
and  the  same  shall  be  recorded  hi  l&e  office 
of  the  recorder  of  deeds  in  the  county  In 
which  the  prlndpal  office  of  stcb  company  is 
located.  Upon  the  re^rdlng  of  said  <^y,  the 
corporation  shall  be  deemed  fully  orgdntzed 
and  may  proceed  to  businesa,"  etc.  1  Starr  Oi 
a  Ann.  St.  <lst  Ed^)  p.  630. 

It  will  be  noticed  that  the  charter  and  by- 
laws of  the  corpcuratlon  are  required  to  be 
adopted  at  the  meeting  of  subscribers  provid- 
ed for  In  section  2  of  the  act.  A  copy  of  the 
charter  and  by-laws,  thus  adopted  by  the  as- 
sociation, is  required  to  be  Included  in  the  re- 
port of  the  proceedings  to  be  sworn  to  and 
filed  in  the  office  of  the  secretary  of  state. 
The  copy  of  the  charter  and  by-laws  thus  re- 
quired to  be  reported  and  filed  Is  also  required 
to  be  made  a  part  of  the  certificate  of  or^ 
ganlzatlou  of  the  corporation  which  Is  Issued 
by  the  secretary  of  state.  As  the  by-laws 
mnst  thus  be  a  part  of  the  original  certificate 
of  organization,  and  must  be  recorded  In  the 
office  of  the  recorder  of  deeds  In  the  county 
in  which  the  principal  office  is  located,  the 
company  Is  necessarily  without  the  power,  un- 
der the  act  of  July  1,  1870,  to  subsequently 
AmMid  Its  by-laws.  If  all  the  by-laws  were 
required  to  be  a  part  of  the  original  certificate 


of  organlzatkHi.  there  could  be  no  by-laws 
that  were  not  a  part  of  tiiat  certificate.  The 
corporation  was  not  to  be  deemed  fnlly  or* 
gantaed,  and  conld  not  proceed  to  bnsiiiesa, 
until  a  copy  of  the  certificate  of  organisation, 
containing  the  charter  and  t^-laws,  was  le- 
oorded  aa  directed  1^  section  3  of  the  act  A 
subsequent  amendment  to  tiie  by-laws,  passed 
after  the  certificate  of  oi^anlsation  bad  been 
Issued  and  recorded,  wotdd  be  the  adoption  of 
a  by-law  sot  authorised  or  sanctioned  by  the 
act  because  It  could  not  be  a  part  of  the  orig- 
inal certificate  of  ufjanlsation. 

The  BqnltaUe  Bnlldlng  &  Loan  Sode^  ot 
Peoria  was  organlaed  In  March  and  April  of 
1880.  Its  orlghiai  certificate  of  organisation, 
with  the  charter  and  by-laws  ad(Vted  by  It 
at  the  meethig  provided  for  in  sectitm  2  at 
the  act  was  Issued  by  the  secretary  of  state 
on  April  5, 1800.  This  certificate  of  organisa- 
tion, with  a  copy  of  the  charter  and  by-laws 
attached,  was  filed  with  the  recorder  of  deeds 
in  Peoria  county  on  April  7,  1890.  By  tiie 
documents  on  file  lii  the  office  of  the  secretary 
of  state,  and  on  record  In  the  office  of  the 
recorder  of  deeds  of  Peoria  comity,  persona 
dealing  with  the  corporation  were  notified 
that  the  by-laws  were  such  as  they  were 
shown  to  be  In  the  office  of  the  secretary  of 
state  and  in  the'offlce  of  the  recorder 'Of  deeds 
of  Peoria  county.  The  amendment  to  tiie  by- 
laws, known  as  section  6  of  arUde  8.  which 
provided  for  the  appointment  of  a  manager  of 
agencies,  was  not  passed  untfl  April  21. 1602. 
long  after  the  corporation  had  been  organised 
end  had  proceeded  to  btislnees  under  tbe  by- 
laws adopted  In  March  and  April.  1800.  It 
follows  that  the  by-law  of  April  21,  ISf^  giv- 
ing tfa#  boArd  of  directors  pbwer  to  appoint  a 
manager  of  agendeS,  such  as  li  described  In 
section  0.  IS  inv&Ud  as  being  ultra  vires  and 
beyond  and  In  excess  of  the  charter  powers 
of  the  corporation.  The  language  .of  the  act 
of  July  1,1879,  excluded  the  Idjea  that  corpora- 
tions organised  thereunder  could  make  amend- 
ments to  fhelr  by-laws  aftet  thdr  orj^nlaa- 
tlon. 

Nowhere  in  the-act  of  1870  is  power  given 
to  associations  organized  thereunder  to  make 
amendments  to  their  "by-i&vn.  ko  express 
power  for  that '  ptippfie  la  conferred  by  the 
act  nor  caDd  it  be  said  that  there  is  any  Im- 
paled power  under  the  provisions  of  the  act  to 
mf^ke  such  amendments.  The  implication  of 
any  such' Implied  power  Is  negatived  by  the 
requirement  that  the  by-laws  must  be  made 
a  part  of  the  original  certMcate  of  organiza- 
tion, and  filed  and  recorded  in  the  manner 
prescribed  by  the  act.  The  permission  to  pass 
inch  by-laws  as  are  thus  embodied  in  the 
certificate  of  organization,  and  thus  filed 
and  recorded.  Is  a  prohibition  of  the  right  to 
adopt  any  other  by-laws  by  amendment  or 
otherwise. 

It  is  well  settled  that  the  powers  of  a  co^ 
poration  organised  under  a  legislative  char 
ter  are  only  such  as  the  statute  confers,  and 
"the  enumeration  of  these  i>ower8  implies 
tNe  exclusion  of  ail  others."   Thomas  v.  Baa- 
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road  Oo..  101  U.  S.  71.  85  t«  Ed;  9S0.  Tbe 
rule  of  coDstnictlon  applicable  to  atatntoi^ 
provisions  is  **thftt  ever7  power  that  1b  not 
dearly  granted  Is  wltbh^d,  and  tbat  any  ani- 
blgolty  In  tbe  terms  of  tbe  grants  mnst  op- 
crate  agafnst  tbe  corporations  and  In  Caror 
of  tbe  puMic."  AnaericaB  Loan  &  Trust  Go. 
T.  Minnesota  &  N.  W.  R.  Co.,  1S7  111.  641,  42 
M.  B,  1&3.  If  tbe  power  claimed  Is  -wltbbeld, 
"It  Is  regarded  as  a  prohlbltton  against  tbe 
exercise  of  socb  a  power."  Id.  Here  tbe 
power  to  amend  Is  not  only-  not  granted,  but 
tbe  right  to  exercise  It  Is  wlttab^Id  by  tbe 
reqalrement  tbat  a  copy  of  tbe  l^>lawB  sball 
be  attached  to  tbe  original  certificate  of  or^ 
ganlzatloo.  Corporations  can  OBly  exercise 
■nch  powers  as  may  be  ctrnferred  by  tbe  leg- 
UlatlTe  bodlea  creating  tbem,  either  by  w- 
preas  terms  tnr  hj  necessary  Implication.  Im- 
plied powers  are  presumed  to  eztsC  In  order 
to  enable  aoch  bo  dies  to  carry  out  tbe  express 
powen  granted  and  to  accompUrti  the  pur- 
pose of  tbelr  cresttDn.  By  an  Implied  power 
is  meant  one  that  is  dlrectiy  and  Inmiediate:^ 
appreciate  to  tbe  necntlon  of  the  qiieclAc 
power  granted,  and -not' one  tbat  bas  sUi^t 
or  remote  religion  t6  it  Peiqde  t.  Chicago 
Gas  Trust  0Ob.l80IIL2e8i22N.  n.7fi8«8 
If.  B.  A.  4BT;  -  Poo^e  PuUman's  Palace- 
Oar  Chk,  170  UL  las.  -U  N;  Bl.-  9U. 

It  makes  no  dlffwenee^  In  -tiie  appUfiatian 
of  the  principles  nhove  stated  to- this  cdae, 
that  the  origi^I  by-m-trty  as  emhodleA  in  tbe 
certtfleate  of  orgatalsation,'  ttaemsdrea  pi»- 
▼Me  that  th^  may  be  amoided,  u  snA  pro- 
Tlsloa  Is  embodied  in  section  1  of  artielo  SO 
of  the  by4aws,  as  aet^orth  in  the- statement 
preceding  lids  -  i^Mnloaj  *^e  cbarter  of  a 
ovptoatlon  Is  •.tS»  measure  of  Its  powers." 
Thomas  T.  Balboaa  Oa,'  sttpra.  There  Js  no 
dUterence;  In  this  regard,  betweenr  a  cwpora- 
tlon  mganlsed  mider  A  gener^  law.-  as  wns 
the  case,  wltb  appellcCj  and  one  teested  by 
a  special  statute.  Tbe  same  rale  of  conatnic- 
tion  apidlee  to  botfa.  viz.  tbat  **the  powers 
specifleaHy  eautberated^  -and  sach  ottwr  pow- 
cm  as  are  incidental  or  necessary  to  carry 
those  powers  late  effect,  bat  noae  others, 
may  be  eanrdsed  by  tbe  corporatlim."  Peo- 
ple T.  PollmaD's  Palace-Oar  Ooi.,  svina.  If  a 
power  or  ptirpose  of  organlzatloii  Is  expressed 
In  the  certificate  Issned  by  the  secretary  of 
etate  tbat  Is  not  authortted  by  the  aet  un- 
der wbleb  the  corporation  Is  termed,  such  ad- 
ditional power  or  autbotllv  Is  a  nullity. 
Where  a  corporation  is  formed  under  tbe  gen- 
eral law,  the  law  Itself,  and  aot  tbe  declara- 
tion of  incmrporatioiif  .or  tbe  constitution  and 
by-laws  adopted  for  tbe  corporate  gorem- 
ment,  becomes  tbe  charter,  and  enumerates 
tbe  powers  wblcb  are  to  be  exercised.  In- 
surance Oa  T.  Kamper,  78  Ala.  825.  Tbe 
cbarter  of  a  corporation  formed  under  aucb 
general  law  does  not  consist  of  tbe  articles 
of  incorporation  alone,  but  of  said  articles 
taken  In  connection  wltb  tbe  law  under 
which  tbe  organization  takes  place.  People 
T.  Chicago  OAS  Trust  Co.,  supra.  As  was 
said  by  the  sufneme  court  of  tbe  United 


States  In  Oregon  By.  ft  Nav.  Oo.-  w.  Oregonl- 
an  Ry.  Co.*  130  U.  S.  1,  9  Sup.  Ot.  406,  32  L. 
Ed.  887:  "Tbe  manner  In  wbtdi  ttese  pow- 
ers shall  be  exercised,  and  tbelr  subjection 
to  tbe  restraints  of  the  general  laws  of  the 
state  and  Its  general  principle  oC  public  pol- 
icy, are  not  la  any  sense  eniai^ed  by  Insert- 
ing in  the  cbarter  of  association  the  author- 
ity to  depart  therefrom." 

Tbe  act  of  July  1,  1879,  does  not  confer 
upon  corporations  organized  tharennder  the 
power  to  amend  iHittt  by>lawB,  hot  for  the  rea- 
.sons  aboTe  stated.  *e^pnsBly  exdndes  tiie  pow- 
er to  makft  soldi  ameadmeats!  andr  this  .being 
so,  tbe  incorporatora  cannot,  nullify  the  stat- 
ute by  embodying  In  the  by-lftws  themsriTes 
the  Tight  at  some  fntore  tiae  to  nuke 
amendments  thereto^  As  tbe  act  provides 
.the  manner  In  which,  the  by-laws  lAnll  be 
made,  and  the  time  «t  which  they  shall  be 
adopted,  .tbe  corporation  otgaalnd  thereun- 
der cannot  seenre  'to  Its^f  the  power  to 
.adopt  by-laws  in  another  mannw  -<ar<  «t  an- 
other time  by  inserting  a  proTlshm  to  that 
effect  Id  Its  artltdes  at  aesoelatltm.  mora 
be  Introduced  into  those  articles  than  tbe 
ktatote  anthorlaeii.  It  la  mere  -suEplnsage. 
Insarance  Co.  r.  Kampeff..sniinL  . 

In  view  of  what  has  been  said,  we  ace  of 
the  optaibn  that  the  contxa^  of  May  2, 1882, 
appointing  appellant' .flseaiwar  of  agwctes. 
being  a  contr&ot.tfiade.  nndea  am.  pmendaent 
to  13m  hydawa  'ii^ddi  was  not  authMiaed  by 
.  the  liw  under  which  appellee  was  organised, 
-is  an  nltcR-- Tirea  contraet;'  that  is  ta  say;  a 
cootraet.  made  wider  ■  an  -assnmed.  power, 
whiohr  is.  beyond  and  tn-enteseoif  the  charter 
•powers  of  .the  eorpaealloiL.'  .-  '  - 

.  By  the  aet  appvored  Jnne  19,  UBOS,  and 
whleb  went 'Into  fisrce- July,  t,  1888,  sectiun 
•8  of  the  act  t€  July  1, 1870;  was/amoided  by 
providing  .tbat-*%i^:  snbseauent  amendmMkt 
■or  alteratteiB  of  said  bylaws, shall  be.snb- 
'mltted-  to  'the  secretary  ot  state,  aad  be  ap- 
'proved'by  the  attorney  goteral,  avA  be  re- 
corded In  like,  manna*  a«  the  icrlgtnal  .by- 
lawB,  before  the  aame-  sball  beoqrae  opera- 
tire;  and  only  Quch  by-fatwe  as  have.ibe«i 
submitted,  approved  and  reoorted  as  herein 
'^prevlded' sball  be  deemed  (^rativa."-  Seas. 
Laws  m.  1883.  p.  84.  But  this  act  of  1888 
has  no  appllcatloa  to  the  oontraot  here  under 
c<Kialderatlon,  a&  .:tbat  oontract  expired  by 
Its  terms  on  May  1,  ,1883,  and  die  services 
thereunder  were  ail  performed  before  May 
1.  1893,  prior  to  tbe  time  when  tbe  ameoda- 
tory  act  of  1883  went  into  force. 

But  It  Is  claimed  by  tbe  appellant  that, 
even  though  tbe  contract-.tn  qneetloa  may  be 
regarded  as  one  wbtch  Is  ultra  vires,  yet  a 
corporation  cannot  avail  Itaelf  of  tbe  defense 
of  ultra  Tired  when  the  contraet  bas  been  In 
good  faltb  performed  by  tbe  other  party, 
and  tbe  corporation  has  bad  tbe  full  benefit 
of  such  performance.  In  support  of  this 
claim  various  decisions  heretofore  rendered 
by  this  court  are  r^erred  to  and  relied  up(m. 
Bradley  r.  Ballard,  66  lU.  413;  Darst  v.  Gale, 
88  lU.  188;  Association  r.  Blue^  120  UL  121, 
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11  N.  B.  331;  Kadlsb  T.  Association,  151  111. 
531,  38  N.  E.  236;  McNulta  t.  Bank,  164  111. 

46  N.  E.  954.  A  new  constructloa  has 
recently  been  given  to  these  decisions,  which 
Ifi  materially  variant  from  that  heretofore 
put  upon  them  (National  Home  Bnlldlng  & 
Loan  Ass'n  t.  Home  Sar.  Bank,  181  111.  35, 
54  N.  E.  619),  but  which  must  be  regarded 
as  the  construction  now  held  by  this  court 
(Brewing  Oo.  v.  Klassen,  186  111.  37,  67  N.  a 
20).  The  doctrine,  however,  that  a  corpora- 
tion cannot  avail  Itself  of  the  defense  of  ul- 
tra vires  when  a  contract  has  been  In  good 
faith  performed  by  the  other  party,  and  the 
corpoiutlon  has  had  the  full  benefit  of  Its 
performance,  was  never  held  to  have  any  ap- 
plication where  such  contract  Is  Immoral  or 
Illegal,  or  prohibited  by  statute,  or  where  Its 
enfoTcem«it  would  be  against  public  policy. 
That  this  Is  BO  may  be  seen  by  referejice  to 
the  authorities  last  above  referred  to.  See, 
also,  2  Mor.  Priv.  Corp.  H  68»-691;  2  Beach, 
Priv.  Corp.  H  425,  426;  27  Am.  A  Eng.  Bne. 
Law,  p.  864;  Arms  Co.  t.  Barlow,  63  N.  T. 
62.  Where  such  a  contract  Is  against  public 
policy,  or  the  policy  of  the  law,  the  unexe- 
cuted portion  of  It  will  not  be  enforced. 
Thomas  v.  Railroad  Co.,  supra;  McMnlta  t. 
Bank,  supra. 

Counsel  apply  the  rule  contended  for  to 
the  facts  of  the  present  case  by  dalxolng  that 
appellant  performed  services  during  the  year 
from  Hay  1,  189!^  to  May  1,  1898,  as  man- 
ager of  agoicies,  fw  the  aM)tflee,  and  that, 
although  appellee  has  paid  him  ¥8,129  on  ac- 
count of  such  serrices,  yet  the  balance  of 
91.060^  datmed  to  be  due,  should  be  paid  by 
the  appellee,  whetiiw  it  had  power  to  make 
tiie  contract  or  not,  because  ae  appellee,  as 
It  Is  all^^ed,  has  received  tiie  bmeflt  of  such 
services.  We  stop  not  to  inquire  whethra 
the  services  were  of  benefit  to  appellee  or 
not.  but  think  that  the  contention  of  appe- 
lant cannot  be  sust^ed  for  the  reason  that 
the  contract  Is  not  only  an  ultra  vires  con- 
tract for  the  reason  above  stated,  but  it  li  a 
contract  prohibited  by  the  statute,  and  whose 
enfoTcttnent  irould  be  against  public  policy. 
Section  6  of  the  act  of  July  1, 1879,  provides 
that  "the  corporate  powers  shall  be  exercis- 
ed by  a  board  of  directors:  provided,  the 
number  of  directors  shall  not  be  Increased  or 
diminished,  nor  their  term  of  office  changed, 
without  the  ccmsent  of  the  owners  of  two- 
thirds  of  the  shares  of  stock.  The  officers  of 
the  company  shall  consist  of  a  president, 
vice-president,  secretary  and  treasurer,  to  be 
elected  at  the  annual  meeting  of  the  board  of 
directors,  as  may  be  provided  for  In  the 
charter  and  by-laws  of  the  association:  pro*, 
vided,  that  the  secretary  only  shall  be  enti- 
tled to  compensationi  and  in  such  amount 
as  may  be  provided  for  in  the  charter  of 
such  association."  1  Starr  &  C.  Ann.  St.  (1st 
Sd.)  p.  680.  Section  5  thus  provides  that  of 
the  officers  of  the  company  the  secretary 
only  shall  be  entitled  to  compensation,  and 
the  compensation  of  the  secretary  shall  be  In 
such  amount  as  may  be  provided  for  in  the 


charter.  By  the  statement  that  the  secre- 
tary only  shall  be  entitled  to  compensation, 
there  Is  a  plain  prohibition  against  the  pay- 
ment of  compensation  to  any  of  the  other 
officers.  The  vice  president  of  the  company, 
by  the  terms  of  section  6,  was  not  entitled  to 
compensation.  Such  offices  as  are  here  men- 
tioned are  usually  filled  by  the  chief  promot- 
ers of  the  corporation,  and  their  Interest  In 
the  stock  or  other  Incidental  advantage  Is 
supposed  to  be  the  motive  for  executing  the 
duties  of  their  (^ce  without  compensation. 
Ellpatrlck  V.  Bridge  Co.,  49  Pa.  St  m. 

In  the  case  at  bar  the  appelant  was  not 
only  one  of  the  original  directors  elected  at 
the  first  meeting  of  the  stockholders,  but  he 
was  shortly  thereafter  elected  vice  ^»ddait 
of  the  company.  As  vice  president  be  was 
entitled  to  no  compensation  by  the  e^^eas 
terms  of  the  statut&  Notwithstanding  the 
prohibition  thus  nmtained  in  the  statute;  he 
himself,  while  acting  as  director,  and  wlille 
holding  the  office  of  vice  president,  offered  an 
amendment  to  the  by-laws  anchorlring  the 
board  of  directors  to  appoint  a  manager,  who 
should  appoint  all  the  agents  of  the  oode^. 
with  compensation  to  be  paid  out  of  the  ex- 
pense fund.  As  such  manager,  be  was  to 
control  and  manage  the  agency  system  of  tbe 
socle^.  A  f!ew  days  after  the  amendment  to 
llie  by-laws  proposed  by  the  appdlant  was 
adopted  he  was  appirfnted  manage  ai  acoi- 
cles.  in  pursuance  of  tbe  twms  (tf  the  anaoid- 
ment  proposed  by  talmsdf,  at  tbe  satery  and 
f«r  the  compensstlott  nanwd  in  tiie  contiact. 
As  a  member  of  the  board  of  directns  he 
voted  fbr  his  own  appdntment,  and  also 
voted  for  the  approvid  ta  a  conttact  made 
with  himself.  He  was  one  of  the  five  direct- 
ors of  the  society,  and  Us  term  of  dBce  and 
compensation,  as  manager  of  agencies,  were 
to  be  find  ^  a  written  contract  made  by 
the  board  of  directors,  and  such  cnapensa- 
tion  was  to  be  paid  ont  of  the  e]q>ense  fond. 
■8  shown  by  tiie  terms  of  the  amendmoit  In 
question,  being  section  6  of  artlde  8.  As  a 
member  of  the  board  of  directors,  therricwe, 
spptilant  made  a  contract  with  himself  and 
voted  to  approve  the  ccmtract  with  himself. 
He  thus  effected  indirectiy  what  the  statute 
expressly  prohibits.  Althoiigh  he  was  enti- 
tled to  no  compensation  as  vice  president,  he 
succeeded  in  obtaining  compensation  by  cre- 
ating a  new  office,  and  voting  for  his  own 
appointment  to  it  It  Is  against  public  pol- 
icy to  tolerate  such  conduct  on  the  psrt  of 
the  officers  of  a  corporation,  and  the  rale 
that  the  defense  of  ultra  vires  cannot  be  set 
up  because  of  benefits  received  by  the  cor- 
poration bas  no  application  here,  for  the  rea- 
son. If  tfaere  were  no  other  reason,  that  the 
contract  made  by  tbe  plaintiff  In  error  was 
prohibited  by  statute. 

It  Is  well  settled  that  the  directors  of  a 
corporation,  who  control  its  finances  and 
property,  are  not  entitled  to  compensation  for 
the  performance  of  their  duties,  unless  snch 
salary  Is  fixed  by  the  by-laws  or  by  a  reso- 
lution of  the  board  iMfore  the  services  are 
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performed.  It  mnst  appear  that  a  by-law 
or  resolution  bas  been  adopted,  authorizing 
and  fixing  the  allowance,  before  the  serrices 
are  rendered.  Orldley  t.  Railway  Co.,  71  111. 
200;  Ellis  T.  Ward.  137  III.  50©,  20  N.  E.  530. 
Here  the  by-law  was  passed  providing  for 
the  appointment  of  a  manager  of  agencies 
before  the  services  of  appellant  as  such  man- 
ager were  rendered,  but,  as  has  already  been 
stated,  the  by-law  was  Invalid  as  being  ultra 
Tires  and  beyond  the  power  of  the  corpora- 
tion to  pass  It.  The  rule  that,  before  compen- 
sation can  be  received  for  the  usual  services 
of  a  corporate  officer,  such  compensation 
must  be  allowed  by  a  by-law,  passed  before 
tlie  performance  of  the  services,  refers  to 
and  contemplates  a  legal  by-law.  or  a  by-law 
having  such  force  of  law  as  to  authorize  ac- 
tion under  It.  Here  there  was  no  such  by- 
law before  the  performance  of  these  serv- 
ices. 

It  is  said,  however,  by  the  appellant  tbat  a 
director  may  deal  fairly  with  a  solvent  cor- 
poration in  which  he  Is  a  director,  and  that, 
when  a  corporate  officer  performs  services 
outside  of  bis  duties  as  such  officer,  he  may 
recover  compensation  for  said  services.  The 
claim  here  Is  that  the  services  rendered  by 
the  appellant  were  outside  of  the  usual  du- 
ties of  a  vice  president  or  director  of  the 
company.  The  third  and  fourth  amended 
pleas  aver  that  the  duties  of  the  appellant  as 
vice  presid^t  and  director  are  the  same  as 
the  duties  and  services  provided  ft>r  In  the 
contract.  The  demurrers  to  these  pleas  ad- 
mit the  trutb  of  this  allegation.  Mor  can  It 
be  said  that  the  pleas  are  bad  as  answering 
only  a  part  of  the  declaration.  The  pleas  do 
not  say  that  a  part  of  the  services  rendered 
in  tbe  contract  were  a  part  of  appellant's 
duties  as  an  officer  of  the  corporation,  but 
they  say  tbat  the  serrices  required  by  the 
contract  were  a  part  of  appellant's  duties  as 
an  officer.  The  fourth  amended  plea  says 
that  be  had  a  duty  to  perform  In  relation  to 
the  loan  fund  as  wen  as  the  expense  fond, 
but  his  dntles,  considered  as  a  whole,  includ- 
ed snch  duties  as  he  was  to  perform  under 
the  contract  Appellant  was  a  director  ia 
the  company,  and  section  4  of  article  1  of  the 
by-laws  provides  that  the  directors  shall 
cause  the  expense  fund  to  be  nsed  In  the 
TlgorouB  and  competent  prosecntlon  and  ex- 
tension of  the  business  of  the  assodaton,  so 
far  as  practicable.  The  amendment  embod- 
ied in  section  6  of  arUde  3  required  the  per- 
formance by  the  board  of  directors  of  the 
same  duty  specified  In  section  4  of  article  1. 
Counsel  for  appellant  say  In  their  brief: 
"And  the  by-laws  made  It  the  duty  of  tbe 
directors  to  use  the  expense  fund  in  extend- 
ing tbe  business  of  the  corporation."  Tba 
nse  of  the  expense  fund  was  a  duty  of  the 
board  of  directors,  and  therefore  one  of  the 
duties  which  appellant  was  bound  to  perform 
■without  compensation.  The  amendment  em- 
bodied In  section  6  of  article  8,  in  connection 
with  t^e  cimtract  of  May  1892,  rlrtually 
prorided  tot  vjtag  compensation  to  appel> 


lant  for  performing  the  same  duties  In  the 
use  of  the  expense  fund  which  he  was  under 
obligations  to  perform  without  compensation. 
Section  S  o£  the  act  of  July  1,  1879,  was 
amended  In  1897  by  providing  that,  "utolesa 
the  compensation  of  the  secretary  and  treas- 
urer shall  be  provided  for  In  the  by-laws, 
the  directors  shall  annually  fix  and  deter- 
mine the  same."  Hurd's  St.  1897,  p.  430. 
This  amendment,  however,  was  passed  long 
after  the  present  contract  had  expired. 

We  concur  In  the  following  views  express- 
ed by  the  appellate  court  In  their  decision  of 
this  case:  "If  Frltze  collects  the  Judgment 
rendered  below,  he  will  have  received  for  bis 
year's  services  (not  Including  any  traveling 
expenses)  $4,789.06.  If  the  board  of  direct- 
ors can  do  this  for  the  vice  president,  they 
can  establish  another  office  for  the  president, 
and  still  another  for  tbe  treasurer,  and  pay 
each  a  fat  salary.  If  the  directors  possess 
the  power  to  thus  evade  the  law  at  all,  they 
wilt  necessarily  be  tempted  to  evade  It  tor 
the  benefit  of  each  other.  The  tendency  will 
be  to  make  tbe  favors  mutuaL  We  think  It 
self-evident  that  such  a  course  will  quickly 
absorb  the  contributions  of  the  shareholders, 
and  will  ruin  any  building  and  loan  associa- 
tion. We  are  of  opinion  that  the  contract 
made  with  Frltze  was  contrary  to  the  spirit 
and  purpose  of  the  act,  and  not  within  ibe 
powers  granted  or  Implied  to  the  association, 
and  that  It  Is  contrary  to  public  policy  and 
good  morals  to  permit  the  unexecuted  part  to 
be  enforced.  *  •  •  Appellee  argues  that 
the  book  accounts  of  amtellant  which  be  put 
In  evidence  made  a  case  for  him  under  the 
conunon  comits,  regardless  of  the  contract 
We  do  not  nmcur  In  this  podtlon.  Tbe 
ledger  account  In  evldoiee  showed  aU  appel- 
lee's oredltB  ttaeretm  were  for  salary  and 
commissions.  •  •  •  Appellee  could  not 
and  did  not  submit  his  case  upon  the  books 
alone,  but  put  the  contract  in  evidence.  The 
ctHitract  was  a  necessary  part  of  his  case. 
Walker  v.  Brown,  2S  lU.  878.  In  our  judg- 
ment that  contract  was  Illegal  and  void. 
Complete  execution  of  such  a  contract  upon 
one  udde  does  not  give  a  right  of  action  un- 
der tbe  common  counts.  American  Straw- 
board  Co.  T.  Peoria  Strawboard  Co.,  65  IlL 
App.  502.  •  •  •  When  tbe  contract  In 
this  case  was  offered  In  erldoice,  appellant 
objected  that  It  was  without  authority  of  law 
and  void.  The  objection  was  overruled,  and 
apoellant  excepted.  •  •  •  We  hold  the 
court  should  not  have  admitted  the  contract, 
and  tbat  ^pellee  could  not  recorer  without 
It;  that  tbe  court  should  not  have  found  for 
appellee^  and  should  not  have  rendered  judg^ 
ment  for  appellee.  •  •  *  Our  judgment 
Is  not  based  upon  a  detennlnatlon  of  tbe  fiicts 
different  fHHu  the  finding  of  tbe  circuit  court, 
but  upon  our  legal  conclusion  that  the  con- 
tract was  void." 

tu  addition  to  the  error  ei  tbe  trial  court 
In  admitting  tbe  contract  as  «tated  by  tbe 
appellate  court  the  trial  court  erred  In  re- 
fnstng  to  hold  as  law  tbB  flist  and  seoond 
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pnqiKMltlons  of  law  submitted  to  and  refused 
by  It.  which  said  last-named  pn^altlons  are 
fully  Bet  fortbL  In  the  atatemeot  preceding 
thla  opinion.  In  the  Ugbt  of  tbe  views  herein 
eipresged,  we  are  of  the  opinion  that  the 
Judgment  of  the  circuit  court  was  wroneons, 
add  t^t  the  Judgment  of  tbe  appellate  court 
Teromlng  tbe  Judgment  of  the  circuit  court, 
without  remanding  the  cause,  1b  correct  Ac- 
cordingly tbe  Judgment  of  tbe  appellate  court 
is  affirmed.  Judgment  affirmed. 


(uenL  SSI) 

GOBINE  T.  McKITTRICK, 
(Supreme  Court  of  Illinois.    June  21,  1900.) 
FRBSHOXiD-aRCUrr  COUR'T-APPSAL. 
Id  an  action  for  injury  to  real  property,  a 
defense  Justifying  the  acts  under  a  claim  of 
ownmhip  is  not  equivalent  to  a  plea  of  liberum 
tenementnm,  and  does  not  raise  a  question  in- 
volving a  freehold,  and  hence  an  appeal  will 
not  lie  in  such  case  from  the  circuit  court  dl- 
tectly  to  tbe  anprcme  court 

Appeal  froini  circuit  court,  Madison  county. 

Action  by  Carson  Coblne  against  James 
McKItti1<A  to  recover  damages  for  an  injmr 
to  real'  property.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  api>eals.  Appeal  dia- 
mlssed. 

.  D.  Q.  Williamson  and  Irwin  &  Streuber, 
for  appellant  Burton  A  Wheder,  for  ap- 
pellee. 

WILKIN,  J.  This  Is  a  proceeding  to  re- 
cover damages  for  an  Injury  to  real  property, 
originally  brought  before  a  Justice  of  tbe 
peace  In  Madison  county.  Upon  appeal  to 
the  circuit  court  of  that  county  the  case  was 
tried  without  a  Jury,  resulting  in  a  Judg- 
ment for  plaintiff  for  $15.  from  which  de- 
fendant appeals  directly  to  this  court  A]^ 
pellee  contends  the  appeal  does  not  lie  to 
this  court,  no  freehold  being  involved.  The 
evidence  shows  that  tbe  fee  to  the  land 
(where  tbe  acts  complained  of  were  commit- 
ted) was  claimed  by  both  parties,  and  the 
defendant  attempted  to  Justify  his  acts  un- 
der his  claim  of  ownership.  Counsel  say  this 
defeuae  ia  equivalent  to  the  plea  of  liberum 
tenementum.  and  under  such  plea  a  freehold 
Is  involved,  and  the  cause  la  therefore  ap- 
pealable from  tbe  circuit  court  directly  here. 
This  case  Is  similar  in  fact  and  principle  to 
Pitta  V.  I^by.  142  lU.  534,'  32  N.  E.  51t>,  and 
It  la  there  said:  '  It  may  be  admitted  that  a 
freehold  was  incidentally  Involved  In  tbe 
Utlgatlon,  but  no  Judgment  could  have  been 
rendered  that  either,  party  was  possessed  of 
a  freehold  under  any  possible  evidence,  for 
the  plain  reaspn  -thAt  the  JurisdIcUon  of  the 
Justice  of  the  peace  did  not  extend  that  far, 
but  was  Uiolt^d  tp  the  dama^^  to  real  prop- 
erty to  be  recovered;  and  in  this  the  case  is 
entirely  different  from  an  action  of  trespass 
quare  clausum  f regit  In  the  circuit  court 
and  a  trial  on  the  plea  of  liberum  tenemen- 
tum. Slncfi  a  freehold  was.  only  Incidentally 
Invt^veiit  the  appeal  froqi  the  drcuii^  ct^urt. 


was  properly  to  the  appellate  court**  **In  ac- 
tions for  damages  for  injury  to  real  pnp- 
erty"  before  a  Justice  of  the  peace,  the  salt 
Is  for  an  injury  to  the  posseasloo.  Pitta  r. 
Looby,  supra,  and  authorities  cited.  And 
this  for  the  plain  reason  that  a  Justice  of  tbe 
peace  has  no  Jurlsdlctlott  to  try  the  title  to 
real  estate.  Aa  waa  hdld  in  tbe  case  above 
cited,  this  appeal  should  have  been  taken 
to  the  appellate  court  instead  of  to  this  court, 
and  It  will  accordingly  be  dismiased.  Apiieal 
dismissed. 


(186  111.  U4) 

CONSOLIDATED  COAL  OO.  ▼.  PBOPLHL 
(Sapreme  Conrt  of  Illinois.   Jane  21,  10OO.) 

IMSPBCTION  OF  COAL  MINSB-CHARQES  WOB. 
INSPECTION— CONSTITCTIONAl,. 
nr  OF  STATUTE. 

Hurd'e  St  1897,  p.  1088»  reqairfng  the 
operators  of  coal  mines  to  pay  fees  for  mine 
iuBpections  therein  provided,  does  not  deny 
sucn  operators  the  equal  protection  of  the  laws, 
or  take  their  property  without  due  process  of 
law,  in  the  meaning  of  Const  U.  8.  Amend. 
14,  because  of  its  failure  to  limit  tbe  times 
and  occasions  of  such  inspection,  and  because 
It  makes  the  feea  therefor  dependent  on  the 
class  of  the  mine  as  fixed  by  the  bispector.  and 
the  time  employed,  as  there  are  so  many  qd- 
foreseen  coDdittons  connected  with  the  bad- 
ness that  tbe  number  of  Inspections  could  not 
be  limited  without  violating  Const  art  4,  {  29, 
requiring  the  legislature  to  pass  laws  ftw  the 
protection  of  coal  miners. 

Error  to  circuit  court,  6t  Clair  county; 
William  Hartzel,  Judge. 

Action  by  the  peoj^e  agathst  the  Omull- 
dated  Coal  Company  to  recover  tees  tar  tbe 
Inspection  of  coal  mines.  From  a  Judgmmt 
In  favor  of  plaintiff,  tbe  defendant  bring*  ei^ 
ror.  Affirmed. 

Charles  W.  Thomaa,  for  plaintiff  In  error. 
E.  C.  Akin,  Atty.  Gen.  (C.  A.  HUl  and  B.  D. 
Monroe,  of  counsel),  for  the  People. 

PHILLIPS,  J.  Judgment  was  rendered 
against  tbe  plaintiff  In  error  for  $1,818  on 
account  of  Inspection  fees  for  inspectiona 
made  of  Its  various  mines  by  a  state  mine 
inspector  between  November  2,  1805.  and 
June  26,  1890.  There  were  111  li^>&ctions 
at  $6  each,  69  InspectlMis  at  98  each,  and  00 
Inspections  at  $10  each.  This  writ  of  error 
is  prosecuted  to  reverse  that  Judgment 

The  case  waa  tried  on  an  agreed  state- 
ment of  facts,  from  which  It  appears  that 
the  plaintiff  In  error  Is  a  corporation  owning 
31  mines  In  the  Fourth.  Fifth,  and  Sixth 
mining  districts  of  the  state  of  Illinois,  for 
the  inspection  of  which,  durbtg  the  time 
aforesaid,  the  Inspection  fees  for  which 
Judgment  was  entered  wwe  charged.  It  was 
stipulated  that  the  charges  against  said  de- 
fendant upon  whlfA  said  suit  Is  based  and 
tfit  the  recovery  of  wtaLdi  said  suit  is 
brought  and  made  under  aud  pur- 
suant to  on  act  of  tbe  general  assembly  en- 
titled "Aq  act  providing  for  the  health  and 
saJCety  of  persons  eoqtloy^  In -pool  mine*.'* 
apiirbve0.May.28>  1879,  in  force  Jqly  1,  3878, 
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and  the  sereral  amandmenta  thereto  atnce 
made  and  enacted,  and  tbat  the  qnestlon  to 
be  raised  and  disposed  ot  in  this  suit  is  the 
validity  or  constitutionality  ot  so  much  of 
nld  aboTe-«ntttled  act  and  the  amendmenta 
thereto  as  relate  to  the  state  mine  Inspect- 
ors, and  Imposing  upon  tiie  mine  operator 
and  owner  the  duty  of  paying  such  fees; 
and  also  whether  there  Is  any  remedy  at 
law  to  recover  such  fees;  and  that,  If  the 
said  law  1b  In  thes^  respects  sustained  nn- 
der  either  or  both  counts  of  the  declaration 
herein,  the  plaintiff  shall  have  judgment  for 
such  amn  or  amount  as  appears  due,  others 
wise  the  defendant  to  have  judgment  for  Its 
costs.  Gonnsel  for  plaintiff  In  error.  In  his 
brief,  says  that  the  case  of  Chicago,  W.  & 
v.  Coal  Co.  T.  People.  181  III.  270,  fi4  N.  B. 
061,  settles,  so  far  as  this  court  Is  concerned, 
all  the  questions  tbat  arise  upon  this  record, 
except  one,  tIz.  whether  or  not  the  statute 
under  whiiA  this  suit  was  brought  Is  In  con- 
travention of  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  In  that 
it  denies  plaintiff  In  error  the  equal  protec- 
tion of  the  laws,  or  takes  Its  property  with- 
out due  process  of  law.  The  act  above  re- 
ferred  to,  as  amended  in  1897  (Hnrd's  St 
1887,  p.  1068),  after  providing  for  the  crear 
tlon  of  Inspection  districts  of  the  state  to  the 
nuinber  of  seven,  and  the  fMppointment  of  In- 
specton,  Mie  for  each  district  npon  the  refr- 
ommendatloD  of  the  board  of  examiners,  and 
fixing  their  qualifications  for  office,  experi- 
ence, etc.,  oath,  and  Ixnid  conditioned  for  the 
faithful  performance  of  their  duties  In  every 
particular,  as  required  by  the  act,  to  be  ap- 
proved by  the  governor,  by  paragraph  lid 
of  the  act  provides  as  follows:  "Any  person, 
company  or  corporation  operating  any  coal 
mine  In  this  state  sfaall  be  required  to  pay 
an  inspection  fee  of  not  less  than  |6  nor 
more  than  |10  for  each  visit  of  inspection  or 
investigation  of  a  coal  mine  by  a  state  mine 
inspector,  such  fee  to  be  regulated  by  the 
class  of  the  mine,  which  shall  be  fixed  by 
the  inspector  and  depend  npon  the  length  of 
time  consumed,  and  the  expense  necessa- 
rily incurred  In  the  Inspection  of  such  mine, 
and  such  fee  shall  be  paid  quarterly  by  the 
person,  company  or  corporation  operating  tlw? 
mine  Inspected  to  the  secretary  of  the  bu- 
reau of  labor  statistics  and  by  him  covered 
Into  the  state  treasury  to  be  held  as  a  fund 
for  the  payment  of  salaries  of  state  mine  In- 
spectors, aa  herein  provided.  It  shall  be  the 
duty  of  each  Inspector,  as  often  as  he  may 
deem  necessary  ahd  proper,  and  "at  least  four 
times  a  year,  to  Inspect  each  and  every  mine 
In  hts  inim>ectlon  district  Bach  inspection 
shall  be  certified  to  by  the  pit  committee  and 
mine  manager  of  said  mine.  It  shall  be  the 
duty  of  each  Inspector  to  keep  a  detailed  rec- 
ord of  an  inspections  and  of  all  fees  for  such 
Inspections,  and  he  shall  Ale  a  copy  of  the 
same  with  the  secretary  of  the  state  btirean 
of  labor  statistics  quarterly."  The  section 
then  proceeds  to  fix  the  salary  of  the^  In- 
isptxton  At  fl^SOO'  per  year,  and  provides 
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that,  in  the  event  of  such  fees  being  inade- 
quate to  compensate  the  inspectors  in  the 
amount  provided,  the  deficiency  In  their  sa]&- 
riea  shall  be  paid  ont  of  any  moneys  in  the 
state  treasury  not  otherwise  appropriated. 
The  act  further  requires  that  the  inspector 
shall  be  required  to  post  up  In  a  conapieiuniB 
place  at  the  top  of  each  mine  visited  and  In- 
spected by  him  a  plain  statement  of  the  con- 
dition of  said  mine,  shovrlng  what,  in  his 
judgment  Is  necessary  for  the  better  protec- 
tion of  the  lives  and  health  of  persons  em- 
ployed In  said  mine,  the  date  of  the  Inspec* 
tlon.  the  number  of  hours  sjpent  in  the  in- 
spection, the  date  of  the  latest  previous  in> 
apection.  and  prorldea  for  the  authentication 
of  the  same  by  the  Inspector  and  check 
weigh  man. 

In  Chicago,  W.  A  V.  Coal  Oo.  v.  People,  su- 
pra, we  held  that  under  the  police  power  the 
legislature  has  the  right  to  provide  tor  the 
inspection  of  mines,  and  that  it  also  has  the 
right  to  place  the  burden  of  the  expense  ot 
such  inspections  npon  the  mine  ownm. 
Counsel  for  plaintiff  in  error  contends,  how- 
ever, that  the  l&w  In  question  Is  unconstitn- 
tlona],  because  it  fails  to  lay  dovm  proper 
rules  for  lis  Impartial  execution;  that  It 
should  fix  the  fees  to  be  charged  based  upon 
the  number  of  men  employed  or  npon  the  size 
of  the  mine,  or  **Eome  definite  circumstance 
or  condition,"  and  shonld  fix  a  reasonable 
number  of  inspections,  to  be  made  annually, 
by  which  the  exercise  of  an  arbitrary  discre- 
tion m^ht  be  avoided.  One  Inherent  reason 
or  excuse  for  Impressing  an  Industry  with 
the  duty  of  submitting  to  an  examination 
Into  Its  affairs  or  the  conditions  under  which 
its  business  la  conducted  lies  in  the  fact 
that  it  Is  impracticable  to  lay  down  a  priori 
rules  and  regulations  or  a  sufficient  test  of 
iheir  observance,  which  shall  be  fixed  unal- 
terably and  unvaryingly;  and  in  consequence 
thereof  public  safety  demands  a  vlsitational 
control  by  the  sovereign  authorities,  which 
shall  be  commensurate  with  the  necessities 
and  conditions  as  met  but  ever  reasonable, 
and  without  oppression  or  divestiture  of  prop- 
erty rights,  or  greater  than  the  exigencies 
demand,  for  the  determination  of  which  there 
is  always  the  power  reserved  to  the  courts; 
and  when  a  tribunal  Is  called  upon  to  pass 
upon  such  enactment  it  ia  met  with  every 
presumption  in  favor  of  the  constitutionality 
of  the  act,  and,  unless  the  legislative  action 
1b  clearly  subversive  of  private  rights  or  per- 
versive of  legislative  authority,  after  an  ex- 
amination inio  all  the  facts,  circumstances, 
and  conditions  that  prompted  or  might  have 
prompted  the  enactment  of  the  act  its  con- 
stitutionality must  be  upheld.  It  is  unnec- 
essary to  again  recite  at  length  the  reasons 
given  in  Chicago,  W.  &  V.  Coal  Co.  v.  People, 
supra,  aa  to  the  necessity  for  requiring  In- 
spections ot  coal  mines  -nliere  men  are  em- 
ployed. The  act  in  qneation  requires  a  cer- 
tain number  of  Inapectlons  to  be  made  an- 
nually, and  these  may  be  increased  when 
unforeseen  ctHtditiona  make  the  same  neces- 
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saiT.  A  limitation  of  tbe  number  of  Inspec- 
tions regardless  of  circumstances,  or  depend- 
^t  solely  on  the  number  of  men  employed, 
or  the  size  or  shape  of  the  mine,  or  Its  age, 
ot  any  other  one  circumstance  that  occurs  to 
us,  would  fritter  away  the  benefits  to  be  de- 
rived from  the  act,  and  create  a  condition 
that  might  be  prodnctlTe  of  danger  both  to  the 
safety  of  the  mine  and  the  lives  of  miners  em- 
ployed thertin.  Tbe  dipping  of  a  fissure,  by 
which  gas  may  escape  into  the  mine;  the 
gathering  of  foul  air  io  certain  rooms  there- 
in, resulting  from  unknown  causes;  or  tbe 
dangerous  condition  of  the  roof, — may  neces- 
sitate frequent  inspections  In  the  Interest  of 
safety  to  the  mine  and  miners,  which  In- 
spections would  not  l>e  necessary  where  such 
conditions  do  not  exist.  Such  causes  and 
conditions  cannot  be  foreseen.  They  may 
result  from  an  eztei»lon  of  the  worlc  in  the 
mine,  from  an  explosion  therein  or  in  the  or- 
dinary blasting  of  coal,  and  from  other 
causes  resulting  In  the  necessary  manner  of 
working  tne  mine.  When  such  conditions 
exist,  inspection  Is  necessary  more  often  than 
wlien  they  are  absent,  and  to  attempt  to  lay 
down  a  rule  by  statute  fixing  the  number  ot 
inspections  would  prevent  a  proper  protec- 
tion of  operative  miners,  as  required  by  sec- 
tion 29  of  article  4  of  the  constitntlon,  and 
would  destroy  the  purposes  of  the  act  We 
have  carefully  examined  tbe  cases  of  Ylck 
Wo  V.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct  1061. 
30  L.  Ed.  220,  Walsh  v.  City  of  Denver  (C!olo. 
App.)  68  Pac.  458,  and  City  of  Balthnore  v. 
Badecke,  49  Md.  217,  relied  on  by  plahittff 
In  error,  and  find  nothing  to  modify  the  views 
bereln  expressed.  Tbe  Judgment  of  the  cir- 
cuit court  of  St  CSair  county  is  affirmed. 
Judgment  afOrmed. 


(186  111.  8») 

OBAND   LODCIB,   BBOTHBBHOOD  OF 
BAILBOAD  TBAINMBN,  v.  BAN- 
DOLPH. 

(Supreme  Court  of  Illinois.    June  21,  1900.) 

BBNBFICIAl.  ASSOCIATIONS— ACCIDENTAL  IN- 
JTTRT-PLBADINO-PLBA  IN  ABATEUBNT-FII> 
INO— LDATB  TO  PLBAI>-SPBCIAL  PLEA— DB- 
MURRER  —  EVIDENCE  —  OPINION  —  COICPE- 
TKNCY— APPEAL  AND  ERROR. 

1.  A  plea  in  abatement  not  verified  by  affida- 
vit is  properl7  stricken  from  the  files. 

2.  A  second  plea  In  abatement,  the  same  In 
substance  as  the  first  but  properly  verified, 
filed  while  the  first  was  on  file,  is  but  an 
amended  plea  in  abatement,  not  aathorized 
bj  a  general  leave  to  plead  giren  to  defeud- 
aQt,  and  therefore  improperly  filed;  and  it  was 
properly  stricken  from  the  files. 

3.  Where  defendant  after  its  pleas  In  abate- 
ment were  stricken  from  the  files,  pleaded  a 
special  plea,  which  was,  la  substance,  that  the 
action  was  prematnrel?  brought  and  such  plea 
did  not  go  to  the  merits  of  tbe  actioUi  a  demnr- 
rer  to  It  was  properly  sustained. 

4.  In  an  action  on  a  l>enefit  certificate,  to 
recover  the  amount  allowed  for  a  permanent 
injury,  It  was  not  error  to  refuse  to  allow  a 
witness  to  exhibit  his  injured  ankle  to  the 
jnry,— the  purport  of  such  testimony  belngr 
that  wltnesB*  ankle  had  been  Injured  as  seri- 
onaly  as  plaintiff's  leg,  and  that  It  had  so  far 


healed  that  he  was  able  to  perform  his  duties 
in  the  train  service  of  the  railroad  company, 
— since  the  point  at  issue  was  the  extent  of 
plaintilTs,  and  not  of  witneas',  Injuries. 

5.  Where,  in  an  action  on  a  benefit  certifi- 
cate, to  recover  the  amount  allowed  for  a  per- 
maoent  injury,  the  court  allowed  plaintifTs  wit- 
nesses to  testify  that  his  injuries  disqualified 
him  for  railroad  train  service,  it  was  not  error 
to  refuse  to  allow  a  witness  for  defendant  to 
testify  that  such  injuries  did  not  disqualify 
him;  it  not  being  shown  that  such  witness  was 
qualified,  from  knowledge  and  experience,  to 
express  the  opinion  called  for. 

Appeal  ^om  appellate  court.  Fourth  dis- 
trict 

Action  by  Theodore  P.  Randolph  agalnert 
the  Grand  Lodge,  Brotherhood  of  Railroad 
Trainmen,  on  a  certificate  of  membership,  to 
recover  for  a  total  disability.  A  Judgment  for 
plaintiff  was  affirmed  by  the  appellate  court 
(84  111.  App.  220),  and  d^endant  appeals.  Af- 
firmed. 

Graff  &  Oarlock,  for  appellant  Geo.  F. 
Lane,  A.  A.  Hunt;  and  B.  H.  OaDby,  for  ap- 
pellee. 

CABTER,  J.  The  appellee  brought  suit  in 
assumpsit  In  the  circuit  court  of  8t  Glair 
county  against  the  appellant,  a  fraternal  bene- 
ficial Bodety  of  this  state,  on  a  certificate  of 
m^bershlp,  to  recover  tbe  amount  stipulated 
in  the  constitution  of  the  sodety  for  a  total 
permanent  disability.  The  pleadings  and 
proof  show  that  appellee  was  thrown  from  a 
locomotive  engine  and  the  bones  of  his  right 
leg  were  broken,  and  that  he  was  thereby 
permanently  disabled.  He  obtained  a  Judg- 
ment in  the  drcult  conrt  for  the  amount  pro- 
vided to  be  paid  on  account  of  such  injuries, 
together  with  Interest  thereon  at  S  per  cent 
per  annum  from  tbe  disallowance  of  his  claim 
by  the  appellant  The  appelate  conrt  affirm- 
ed the  Judgment   84  111.  App.  220. 

Upon  this,  Its  further  appeal,  the  first  as- 
signment of  error  Intfsted  uptm  by  appellant 
Is  that  the  trial  court  erred  in  striking  its 
plea  In  abatemoit  from  the  flies.  The  sub- 
stance of  the  plea  was  that  the  suit  was  pre- 
maturely brought,  for  the  reason  that  by  ap- 
pellant's constitution,  after  a  claim  is  rejected 
by  the  beneficiary  board  tbe  claimant  may 
appeal  to  the  grand  lodge,  and  that  no  suit 
shall  be  commenced  upon  any  certificate  un- 
til after  such  appeal  shall  have  been  taken 
and  decided;  that  after  the  board  rejected 
appellee's  dalm  he  did  not  take  any  such  ap- 
peal, but  brought  this  suit  without  c(»nply- 
Ing  with  the  constitution  in  that  regard.  The 
plea  was  not  sworn  to,  and  other  counsel  for 
appellant  not  knowing  the  plea  was  on  file, 
asked  and  obtained  leave  to  plead;  and  aj^ 
pellant  then  filed  anoth^  plea  In  abatement 
the  same.  In  substanoe,  at  the  flrst  but  pn^ 
erly  verified.  On  appellee's  motion  eadi  ot 
said  pleas  was  stridEra  fnMU  the  lUea.  Tb» 
first  plea,  not  having  been  Terlfled  affida- 
vit was  pnvecly  itridcea  from  tbe  flies.  As* 
sodation  r.  Fassett,  102  lU.  Slit.  Tbe  secoDd 
plea,  filed  while  the  first  was  on  flle^  was 
bat  an  amended  plea  la  ab^emen^  and  was 
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Improperly  filed.  Tbe  general  leave  to  plead, 
given  wblle  the  first  plea  In  abatement  was 
uodlBposed  at,  cannot  held  to  have  author- 
ized tbe  defendant  to  file  an  emended  i^ea  in 
abiUement;  and  tbte  court  did  not  bo  hold 
in  Castle  t.  Jndson,  17  111.  881,  aa  contmded 
by  appellant  Without  considering  whether 
the  leave  to  plead  taken  by  tbe  defendant 
was  leave  to  plead  to  the  merits  only,  and 
amounted  to  a  waiver  of  all  matter  In  abate- 
ment as  cuitoided  1^  appelleer  It  Is  clear 
tbBt  such  leave  did  not  authorise  the  defend- 
ant to  file  an  ameiuled  idea  In  abatemait  of 
the  same  matter  set  np  In  the  plea  already 
on  file.  This  being  ao,  the  second  plea  In 
abatement  was  Improperly  filed,  and  there 
wae  no  error  In  striking  It  off.  Go<A  v.  Yar 
wood,  41  UL  116.  Whether,  on  cron  motion, 
under  the  facts  dladosed  in  fSa  affidavlta 
filed  upon  plaintiff's  motion  to  strike  tbB 
pleae  ftom.tbe  fltea,  the  coort  ml^t  not  prop- 
erly have  allowed  the  sworn-plea  to  be  filed, 
tai  a  question  not  presented,  as  no  socta  cross 
motion  was  made. 

After  ito  pleas  In  abatement  were  sttlcton 
from  ttie  fllee  the  defendant  pleaded— First, 
nou  assumpsit;  and,  second,  a  special  plea 
that  ttte  plaltttlfl  faHed  to  a^ieal  to  the  grand 
lodge  before  bringing  the  suit— the  same  mat- 
ter previously  pleaded  In  abatement.  Ademm- 
jer  was  sustained  to  tiie  qiedal  plea,  and.  In 
ao  deddlMR  an^eUant  contends  that  tbe  court 
below  fidl  Into  error.  The  demurrer  was 
properiy  wwhihwd.  The  matter  set  In  tiie 
plea  waa  In  abatemoit  and  not  In  bar.  It 
was.  In  aubstanoe,  that  the  action  was  prema- 
turely brought,  and  tt  did  not  go  to  tbe  mer- 
itorious grounds  of  the  action.  The  matter 
alleged.  If  It  had  been  found  on  trial  to  be 
true,  would  not  have  barred  a  future  recovery 
tine  the  same  cause  of  action  after  the  ap- 
peal to  the  grand  lodge  had  been  taken.  Ar- 
chibald V.  Argall.  53  111.  807;  Palmer  v.  Oar- 
diner,  77  ni.  148;  Culvw  V.  Johnson.  90  IlL 
01;  Pitts  Sons'  M£g.  Ca  v.  Commercial  Nat 
Bank,  121'  lU.  582,  15  N.  E.  166;  1  SlDC.  PL 

Prac.  22,  and  cases  tb»e  cited. 

There  was  much  controversy  on  the  trial 
over  tbe  question  whether  or  not  app^ee 
waa  totally  and  permanently  disabled,  bnt 
that  question  of  fact  has  been  condusively 
settled  in  his  favor.  It  is  contended,  bow- 
ever,  that  the  trial  court  erred  in  Its  rulings 
upon  the  admission  and  exclusion  of  evidence; 
and  we  have  cav^ully  examined  the  evidence 
and  the  questlMu  thus  raised,  but  do  not  find 
that  any  error  was  committed.  For  example, 
It  Is  contended  that  tbe  court  erred  In  refuEdng 
to  allow  the  witness  Holmes  to  exhibit  bis 
injured  ankle  to  the  Jury.  The  purport  of  the 
testimony  of  the  witness  was  that  bis  ankle 
bad  been  crushed  and  injured  as  s^ouely 
.as  the  plaintiff's  leg  had  been,  and  that  it 
had  so  far  healed  tbat  he  was  still  able  to  per- 
form hlB  duties  in  the  train  service  of  the  rail- 
road company.  Certain  medical  witnesses  for 
the  plaintiff  had  testified,  in  effect,  that  a  frac- 
tured leg  never  gets  well,  and  that  a  person 
who  had  saffexed  such  a  fracture  would  be  dis- 


abled from  performing  train  service  upon  rail- 
roads. The  defendant  sought  to  dispute  such 
testimony  by  tbe  persoual  experience  of 
Holmes,  and  by  tbe  exhibition  of  his  leg  to 
the  jury.  The  court  pemltted  a  llbwal  ex- 
amination of  this  witness,  and  allowed  the 
defendant  to  elicit  from  him  all  proper  testl- 
mony  tending  not  only  to  contradict  the  tes- 
timony given  on  behalf  of  the  plaintiff,  but 
tending  to  prove  that,  notwltbstanding  plain- 
tiff's Injury,  be  was  not  totally  and  perma- 
nently dlaaUed  trom  engaging  In  railroad 
train  service,  as  alleged.  Bnt  It  Is  obvious 
that  the  point  at  Issue  was  the  extent  of  tbe 
plalntUTs  and  not  of  the  wllneB^,  Injuries, 
and  tiuit  to  have  permitted  Uie  close  scrutiny 
requested,  Into  the  nature  and  extent  ot  Qie 
Injury  to  the  vrltness'  ankle,  would  have  rais- 
ed a  collateral  Issue,  and  diverted  the  minds 
of  the  jury  from  the  Issues  submitted  to  tltem. 
It  Is  also  urged  that  the  court  allowed  wit- 
nesses for  the  plaintiff  to  testify  that  hia  In- 
juries disqualified  him  tor  railroad  train  serv- 
ice, but  erroneously  refused  to  allow  a  wit- 
ness for  the  defoidant  to  testify  that  such  In- 
juries did  not  disqualify  him.  The  record 
shows  that  the  reason  Qpon  which  the  ruling 
was  based  waa  tbat  It  was  not  shown  that  tbe 
defendant's  witness  was  qualified,  from  knowl- 
edge and  experi^e,  to  exprew  the  opinion 
called  for.  There  waa,  therefore^  no  «tot  in 
the  ruling  of  the  court  No  conqtlalnt  has 
been  made  In  this  court  <tf  the  rulings  of  the 
court  In  Instmctlng  the  Jury,  and,  tbe  record 
appeeriiv  to  be  free  fn»n  errw,  the  Judg- 
ment must  be  affirmed.  Judgment  affirmed. 


an  ni.  my 
FREDERICK  v.  EMIO  et  aL 

(Supreme  Court  of  Illinois.    June  21,  1900.) 

FBAuouunrr   convbtancb  —  joinder  of 

WIFB-GUIU  OF  FKB-WIFB'8  RSDSHPTION 
PROH  UORTOAOB  8A1S--BFFBCT  AS  TO 
DOWBR. 

1.  A  Wife's  dower  Is  not  affected  by  a  con- 
veyance of  the  land  in  which  she  joined  solely 
to  release  dower,  where  the  same  is  after- 
wards set  aside  as  fraodulent  at  the  instance 
vt  creditors  of  her  husband,  nor  by  her  unsuc- 
cessful attempt  to  claim  a  fee  in  the  land  as 
assignee  of  a  certificate  of  sale  thereof  under 
a  parchase-money  mortgage  given  by  herself 
and  hnsband,  whereon  she  was  adjudged  to 
have  merely  redeemed  the  land. 

2.  Where  a  wife  redeemed  from  a  sale  of 
her  husband's  land  under  a  purchase-money 
mortgage,  as  against  which,  or  those  claiming 
under  the  mortgage,  she  is  not  entitled  by 
Dower  Act,  I  4,  to  claim  dow»,  bnt  is  after- 
wards reimbursed  on  a  sale  of  the  land  In 
b^alf  of  creditors,  she  can  claim  dower  In 
the  equity  of  redemption  only. 

Error  to  circuit  court,  Clinton  county;  Tru- 
man B.  Hines,  Judge. 

Petition  for  dower  by  Elizabeth  Frederick 
against  Adam  Emlg  and  others.  There  was 
a  decree  dismissing  tbe  same,  and  petitioner 
brings  error.  Keversed. 

Wm.  Wlnkelman  and  M.  P.  Murray,  for 
plaintiff  in  error.  Van  Hoorebeke  &  Lou- 
den, tac  defendants  in  error. 
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CARTWItlGHT.  J.  Upon  a  hearingr  of  the 
petltlCT  of  plaintiff  In  error  for  dower  in  260 
acres  of  land  In  Clinton  county,  tbe  circuit 
oonrt  dismissed  the  petition.  Tlie  facts  were 
not  eontested,  and  the  anestlon  presented'  on 
this  review  la  whether  the  conceded  facts 
entitle  plaintiff  Is  error  to  dower. 

Petitioner  was  married  to  John  EVederlcIc, 
and  he  bought  tbe  land  February  15,  1864, 
from  Alnb  Lewis,  giving  Lewis  a  mortgage. 
In  which  petitioner  did  not  join,  for  f4,100, 
the  unpaid  part  of  the  purchase  money.  On 
August  9,  1S6B,  petitioner  Joined  with  her 
husband  In  a  couTeyance  of  tbe  land  to  bis 
brother,  Nicholas  Fredertdc.  releasing  her 
dower  therein,  and  Nlcholaa  Frederick  on  the 
same  day  conveyed  the  land  to  petitioner. 
At  the  May  term.  of  the  drcnit  court 
of  01int<ni  county,  tiie  mor^ii^K  was  fore- 
closed by  scire  facias  at  tbe  suit  of  Lewis, 
for  the  use  of  William  Nichols;  and  the  prem- 
ises were  sold  Octobn  0.  1860.  by  the  shec^ 
iff,  under  special  ezecutiim,  to.  Nldiols  for 
^244.02,  the  amount  due  on  the  nuntgage, 
and  for  costs.  Tbe  premises  were  not  re- 
deemed by  petitioner  or  ber  husband  during 
the  year  allowed  to  them  for  redttnptlon. 
Afterwards  Nichols  consented  to  a  redem]^ 
tlon.  although  the  time  had  exidred,  because 
the  application  was  made  by  a  woman; 
and  on  November  A,  1870,  petitioner  and  bw 
-busband  esecuted  a  trust  deed  on  the  prem- 
ises, and  bwrowed  money,  frith  which  the 
amount  due  Nichols  was  paid  November'  11, 
1870.  He  Wrote'hta  name  on  the  bade  ot  the 
certificate,  and  delivered  It  to  a  tmAer'  acting 
for  petitioner.  An  aBsIgnment  was  filled  up 
over  the  signature  In  favor  of  Adam  and 
Peter  Karr,  who  furnished  to  petitioner  the 
money  with  wliU^  tbe  redemption  yr^s  made, 
and  they  held  the  certiflcate  as  further ,  se- 
curity fo¥  tbe  loan  with  (he  truBt  deed.  On 
October  25,,  1872,  petitioner's  husband,  John 
Frederick,  was  adjudged  a  bankrupt,  on  his 
own  petition,  by  the  district  court  of  the 
0nlted  States  for  the  Southern  district  of 
Itllnols,,  and  his  estate,  both  real  and  per8<^n- 
al,  was  assigned  to  John  Swacgard,  his  as- 
signee. In  1874  G.  W.  Remick,  a  creditor  of 
the  bankrupt  husband,  filed  a  bill  in  said 
district  court  of  the  United  .States  to  set 
aside  the  conveyances  of  the  land  made  Au- 
gust 9,  ]S(@,  to  Nicholas  Frederick,  and  from 
lilm  to  petitioner,  on  the  ground  12iat  they 
were  fraudulent  and  void  as  against  credit- 
ors. The  bankrupt  and  petitioner  were  made 
defendants,  and  on  April  6,  1874,  a  decree 
was  entered  setting  aside  the  deeds,  and  de- 
claring tbe  lands  to  be  assets  of  the  bus- 
band's  estate.  Afterwards  said  district  court 
ordered  the  assignee  to  sell  the  lands  for  the 
benefit  of  the  creditors.  On  June  4,  1874, 
Adam  and  Peter  Karr  obtained  a  deed  from 
the  sheriff  on  the  certificate  of  purchase.  On 
June  13,  1874,  the  assignee  s61d  the  lauds, 
under  an  order  of  tbe  district  court,  to  de- 
fendant In  error.  Adam  Emig,  for  $13,600.— 
their  full  value.  On  June  18.  1874,  the 
Karrs  conveyed  the  premises  to  petitioner. 


Emig  having  been  put  In  possession  of  the 
premises  under  his  purchase,  petitioner 
brought  suits  In  ejeetment  and  forcible  de- 
tainer against  him  to  be  restored  to  poases- 
Bl<m.  Bmlg  then  lUed  his  bill  In  the  dreult 
court  of  Cllnttm  county  to  enjoin  her  from 
prosecuting  her  nitts,  and  to  have  tiie  deeds 
from  the  sheriff  to  tbe  Karts  and  from  the 
Karrr  to  ber  canceled  and  dedand  doods 
upon  his  tide:  The  bankrupt  court  had  made 
an  order  to  ^Dacharge  tiie  lien  of  the  por- 
chaae^non^  mortgage  oat  of  tin  psrcbaae 
'money  paid  by  Emig;  and  be  claimed  that  she 
bad  redeemed  firara  the  mortgage.  wbOe  die 
asswted  that  she  had  bontfit  tbe  certiflcate 
of  sale  from  mchols,  who  assigned  it  to  her. 
and  that  ahe  held  snperior  title  to  the  land. 
On  Novottber  26^  187B.  ttie  drcnlf  court  de- 
creed In  favor  of  Emig,  and  set  aside  the 
deeds,  and  perpetually  enjoined  her  Crom 
prosecntlns  her  miits  upon  the  payment  to 
her  of  tbe  amount  which  she  had  paid  to  re- 
deem ttie  landa,  wtth  iatereat  thereon.  She 
sued  out  a  writ  of  error  txcm  this  court  to 
reverse  that  deetae,  hot  It  w«s  allnned.  It 
was  held  that  the  tranaacUon  between  her 
aad  Nlchtda  was  a  redanption  tiw  land, 
that  tbe  certiflcata  became  nnU  and  v^  and 
that  It  could  not  be  used,  and  was  not  Intend- 
ed by  the  parties  to  be  oaed,  as  a  baala  of 
titie.  Frederick  v.  Bwrig,  .82  ZIL  863.  Tbe 
money  decreed  to  the  petttiusw  to  xelmlHirae 
her  for  the  amount  advanced  to  make  the  re- 
demption, with  interest  ttowHi,'  was  re- 
ceived by  her.  In  1898  her  husband  died, 
•and  she  donanded  dower  in  the  landa,  and 
filed  her  petltlm  tor  the  same,  which  the 
court  dismissed, 

'  The'  marriage^  the  aelsin  of  the  hnsband, 
and  hts  dratta  are  adxAitted;  and  petitfonra- 
became  entltleA  to  dower  in  tiie  premleea, 
except  as  against  the '  pnrehaaa-moaey  mort- 
gage. -  Section  4  of  the  -dovtar  act  la  aa  fol- 
lowsr  "Where  a  husband  <rt  wife  abUl  pur- 
chase lands  during  ^coverture,  and'  shall 
mortgage  such  lands  tn'  secure  the  payaaent 
of  tbe  purchase  money  thereofi  tbe  snrrlv- 
Ing^  wltb  or  hasbaad  aball  not  be  entitled  to 
dbwer  in  euch  lands,  as  against  tte  mtHTt- 
gagee  or  tboso  claiming  nuAet  him,  althongh 
sbe  or  be  shall  not  have  united  In  sncb  mort- 
gage; but  shall  be^  entitled  to  dower  aa 
against  all  Other  persons."  She  is  there- 
fore entitled  to  dower,  subject  to  tbe  pur- 
chase-money mortgage,  unless  sucb  dower 
has  been  barred  or  reltDquished  In  legal 
form;  and  tbe  question  Is  Aether  her  right 
has  been  so  barred  or  relinqnlsbed.  Her 
right  to  dower  was  not  affected  by  the  con- 
veyances of  August  0,  1865,  In  which  she 
Joined  with  ber  husband  In  conveying  to  bis 
brother,  who  conveyed  to  her.  She  was  a 
party  to  the  deed  only  for  tiie  purpose  of  re- 
leasing her  dower,  and  her  right  to  dower 
could  not  be  separated  from  the  principal 
estate,  so  that  when  tbe  deed  became  Inop- 
erative, as  against  creditors,  to  convey  the 
estate  of  her  husband.  It  became  Inoperative 
to  releAse  or  bar  ber  rl^t  to  dower.  Aa 
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against  credlMrs,  the  deed  conveyed  ilo  es- 
tate of  the  huBb&nd;  and  In  such  a  case  a 
deed  Is  not  allowed  to  operate  to  release  or 
bar  the  dower,  but  the  wife  may  SRsert  It 
after  the  death  of  the  hasband.  Blaln  r. 
Harrison,  11  111.  384;  Summers  t.  Babb.  13 
ni.  4SSt;  Stowe  t.  Steele,  114  111.  382,  2  N. 
E.  169.  The  assignee,  Sw^^rd,  In  the 
bankniptcy  proceeding,  took  the  estate,  not 
only  subject  to  the  pnrchaae-DMMiey  mort- 
gage, but  also  sobjdct  to  tb»  dover  lights 
of  pietlttoner.  as  against  all  other  persons 
than  tbe  bolder  of  such  mortage.  Emlg 
does  not  derlTO  title  nndor  that  mwtgage, 
bnt  fatrids  his  title  from  tbe  assignee,  in  pur- 
snance  of  tbe  sale  at  the  estate  transferred 
to  tbe  assignee.  The  deeds  were  sM  aside 
at  tbe  instance  of  Remlek  by  Tirtne  of  his 
r^t  as  a  creditor,  and  tbe  lands  were  sold 
and  conveyed  fw  the  benefit  of  creditors,  as 
In  Snnuners  Babb,  snpra,  and  other  eases. 
The  same  mle  applies  here,  aad  tiie  dower 
was  iM»t  rdeased  by  the  deed.  Her  attempt 
to  claim  tbe  fee  throngh  aald  deeds  does  not 
affect  bar  right  to  dower-  The  dalm  of 
Bendck  was  that  tbe  deed  In  wbi^  «he  join- 
ed to  release  ber  dower  ms  Told  as  against 
him  and  othor  creditors,  and  ttw  establish- 
ment of-  tiiat  claim  re-establMi6d  the  dower 
ilgbt  Bhe  ceold  not  set  np  her  dtnrar  right 
in  tfaat  suit,  or  bare  It  admeasnred  to  her. 
It  was  then  'nottdng  more  tban  a  mere  ex- 
pectancy, and.  whethwit  woidd  evw  become 
more  wasinneertaln.'  She  emild  not  have  It 
valned  or  be  compensated  for  it.  ■  Kanffman 
T.  Peacock;  U6  HI.  Vt2,  3  N.  'B.  749. 

Fs^oner  afterwards  attempted  to  claim 
tbe  fee  tbrongb  the  pnrohaae-money  mort- 
gage, as  assignee  of  the  certificate  from 
Nichols;  bot  she  was  defeatedi  and  tbe 
claim  of  B^lg  that  she  lilut  Tedeemed  frorb 
tbe  mortgage  was  sostalned  by  the  clrcalt 
contt,  and  the  decree  was  sfllrmed  by  this 
court  It  Is  now  argned.  on  behalf  of  Emig, 
diat  said  transaction  was  not  a  redemption; 
tbat  she  cotild  not  redenu.  and  did  not  re* 
deem,  from  the  mortgage;  and  that  Uie. pay- 
ment had  n*  efemeirt'  of  redemptloD.  Btft 
that  qnestlon  is  res  judicata  between  the 
parties.  Tbe  transaction  mnst  be  held  what 
It  was  then  adjndged,  between  :  the  same 
parties,  to  be.  Petitioner's  right  to  dower 
has  not  been  barred  or  rellnqnlahed. 

Petitioner's  coansd  Insist  that  hw  rl^t  of 
dower  extends  to  tbe  whole  value  of  the 
premises,  because,  they  say,  tbe  purchase- 
money  mortgage  to  which  It  was  sul^ect 
was  paid  by  the  husband.  To  this  we  can- 
not assent.  The  purchase-money  lien  was 
not  paid  or  discharged  by  the  husband,  but 
a  portion  of  the  estate  In  which  petitioner 
claims  dower  was  exhausted  to  satisfy  the 
Hen,  as  against  which  she  bad  no  dower.  A 
portion  of  the  purchase  money  of  the  land 
was  devoted  to  that  use,  and  that  part  of 
the  laud  which  represented  the  amount  of 
the  Incumbrance  was  paid  over  to  her  to  re- 
imburse her  for  her  payment  to  Nichols. 
She  cannot  have  dower  In  that  part  Al- 


though she  made  tbe  redemption,  Ae  was 
fully  reimbursed,  and  mnst  contribute  rata- 
bly to  the  amount  of  that  tlncnmbrance, 
which  was  superior  to  her  dower,  or  have 
dower  In  the  remainder  only.  10  Am.  & 
Kng.  Enc.  Law  (2d  Ed.)  166.  The  decree  of 
tbe  circuit  court  Is  reversed,  and  the  cause 
Is  remanded  for  further  proceedings  In  ac- 
cordance with  the  views  berebi  expilessed. 
Reversed  and  remanded. 


    (MB  m.  80) 

STBfWART  V.  STBWAST  aL 

OSupreme  Oonrt  of  Illinois.    June  21,  1900.) 

DBBDS— PEE  SIMPLE— LIMITATIONS— TEN- 
ANTS IN  COMMON— WILLS. 

An  instromeDt  parportiog  to  be  a  war- 
ranty deed,  which  was  to  take  efEect  on  the 
death  of  arantor,  conveyed  the  land  described 
to  grantors  wife,  on  her  death  to  go  to  S.,  and 
at  his  death  to  his  widow  and  children,  If  tny, 
living-,  and,  if  none,  to  B.  8.,  to  be  in  fee  sim- 
ple, and  either  party  to  have  power  to  sell  and 
make  warranty  deeds  while  the  title  was  in 
such  party.  Hils  deed  was  never  dellvo^, 
bat  remained  In  the  control  of  the  grantor  dur- 
ing bis  llfetlnie.  BeUt,  that  tbe  Instrument 
whether  a  valid  deed  or  a  wUL  would  pass 
the  whole  title  in  fee  to  grantors  widow,, tlie 
attempted  limitations  tipon  the'  fee  granted  be- 
ing repugnant  to  auch  estate,  and  void,  aAd 
upon  her  death  the  land  granted  would  go  to 
S.  in  commoit  i^ith  her  other  heirs,  and  not  to 
S.  in  fee. 

Ai^eal  from  circuit  court,  Bichland  count?; 
P.  A.  Pearce.  Judge. 

Suit  by  . Edward  Stevfart  and  others  against 
Scott  Stewart  for  partition  of  certain  landd. 
i-'rom  a. decree  In  partition,  d^endant  appe^s. 
Affirmed.  .  , 

Bedmon  &  Hogan  and  £<evl  Clodfelter,  for 
appellant   R.  B.  Wlteber  and!  Davidson  & 

Isley,  for  appellees. 

i:; 

carter;  J,'  This  tS  an  appeal  from  tL  de- 
cree in  partition  renflered  In  acpordance  with 
the  prayer  of  the  bill.  JonathAn  Stewart 
who  was  the  owner  in  fee  of'tbe  Idhd  (about 
85  acres  In  Richland  county),  on  the  3d  day  of 
March,  18dS,  m^de  and  acknowledged  the  fol- 
lowing tastrumetit  purporting  to  be  a  deed  of 
general  warranty  to  said  lands: 

"Warranty  Deed.  The  grantor,  Jo&athan 
Stewart^  of  the  township  of  Preston,  in  tbe 
county  of  Richland,  and  state  of  IlUnolB,  for 
the  consideration  of  love  and  affection  and 
one  ($1.00)  dollars,  convey  and  warrant  to 
Mary  Jane  Stewart,  of  the  township  of  Pres- 
ton, county  of  Bichland.  and  state  of  nUnols, 
all  Interest  In  the  following  deecribed  real 
estate:  The  north  half  of  tbe  northeast  quar- 
ter of  section  (6),  township  four  (4)  north, 
range  ten  flO)  east,  elgbty-Qve  acres,  more  or 
less.  Tbis  deed  is  to  take  effect  at  the  death 
of  grantor,  and  at  death  of  grantee  to  go  to 
Scott  Stewart,  and  at  bis  death  to  his  widow 
and  children.  If  any,  living,  and.  If  none,  to 
Edward  Stewart,  to  be  in  fee  simple,  and 
either  party  to  have  power  to  sell  and  make 
warranty  deed  while  the  title  may  be  in  such 
party,  situated  In  the  county  of  Richland,  In 
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tbft  Btftte  of  nUnc^;  hereby  releaslDg  and 
walTlng  all  right  under  and  by  virtue  of  tbe 
homeBtead  exemption  laws  of  this  state. 
Dated  this  third  day  of  March.  A.  D.  1883. 
bis 

**Jonattaan  X  Stewart  [SeaL] 
mark. 

"Signed,  sealed,  and  delivered  in  the  pres- 
ence of  George  Madden,  J.  T.  Kermlcle." 

"State  of  Illinois,  Richland  County— ss.:  I. 
Peter  Kermicle,  a  Justice  of  the  peace  in  and 
for  said  county.  In  the  state  aforesaid,  do 
hereby  certify  that  Jonathan  Stewart,  person- 
ally known  to  me  to  be  the  same  person  whose 
name  Is  subscribed  to  the  foregoing  Instru- 
ment, appeared  before  me  this  day  in  person, 
and  acknowledged  that  he  signed,  sealed,  and 
delivered  the  said  Instrument  as  his  free  and 
voluntary  act,  for  the  uses  and  purposes  there- 
in set  forth,  including  the  release  and  waiver 
of  the  right  of  homestead.  Given  under  my 
hand  and  official  seal  this  fourth  day  of  March, 
A.  D.  1863.    Peter  Kermlcle,  J.  P.  [Seal.]" 

Stewart  died  In  May  following,  leaving  his 
children  and  grandchildren,  the  appellant  j 
Scott  Stewart,  aud  the  ap[>elleee^  as  his  heirs  i 
at  law.  Upon  his  death  said  Instrument  waa  j 
filed  for  record  in  the.  office  of  the  recorder  ! 
of  deeds,  and  his  widow,  Mary  J.  Stewart, 
mentioned  In  the  instrument,  remained  In  pos- 
session of  the  premises  imtll  her  death.  In 
August.  1897,  and  the  appellant,  Scott  Stew- 
art, has  had  pcMseeslon  since  then,  claiming 
title  to  the  pro[>erty.  The  bill  was  filed 
against  him  by  the  f^tpellees  for  partition  and 
for  an  accounting  of  the  rents  and  profits. 
The  bill  alleged  and  the  answer  admitted 
that  the  deed  was  never  delivered,  but  re- 
mained In  the  control  of  JtKiathan  Stewart 
during  his  lifetime.  The  appellant,  who  waa 
the  only  defendant  below,  alleged  in  his  an- 
swer that  by  the  said  Instrument  Jonathan 
Stewart  Intended  to  make,  and  did  make,  a 
testamentary  disposition  of  said  property;  that 
it  was  a  valid  will,  duly  attested  by  two 
credible  witnesses,  as  required  by  the  statute, 
and  that  he  had  filed  the  same  with  the  proper 
petition  for  probate  thereof,  and  Uiat  the  pro- 
ceeding was  then  pending  In  ihe  county  court; 
that  \ry  said  alleged  will  his  mother,  said 
Mary  J.  Stewart,  took  a  lUe  estate,  and  upon 
her  death  the  title  vested  in  him;  and  that 
the  complainants  had  no  title  to,  or  Interest  In, 
the  property.  The  court  found  that  the  com- 
plalnanta  and  the  defendant  were  entitled  to 
the  property  as  tenants  in  common  as  alleged 
In  the  bill,  but  the  record  does  not  show 
whether  as  helxs  at  law  of  Jonathan  Stew- 
art or  of  Mary  J.  Stewart,  or  what  effect.  It 
any,  was  given  to  said  suppwed  will  or  deed. 

From  the  view  we  take  of  the  case,  It  will 
be  unnecessary  to  consider  whether  said  In- 
strument was  a  valid  deed  or  not,  or  a  valid 
will  or  not.  As  the  record  Is  presented,  It  Is 
sufficient  to  determine  whether  the  complain- 
ants and  the  defendant  are  seised  of  the  prop- 
erty as  tenants  in  common  and  in  the  propor- 
tions found  by  the  decree,  or  whether  defend- 
ant la  entitled,  as  alleged  by  him,  under  said 


tiistnmient,  supposing  it  to  be  aoflldeiit  to 
pass  title  to  the  property  as  elthex  a  deed  or 
ft  will.  It  the  inatmment  had  been  admitted 
to  probate  aa  a  valid  will.  Its  effect  nptm  the 
title  b)  the  pn^terty,  so  tax  aa  tfaeae  llUgimts 
are  concerned,  would  have  been  tibe  same  aa 
It  would  bad  the  Instmment  taken  effect  aa 
a  deed.  In  either  case  it  would  be  necessary 
to  ascertain  what  title  passed  to  Mais  3. 
Stewart,  and  what.  If  any,  title  psased  to  ap- 
pellant; for,  U  Mary  J.  Stewart  took  title 
thereunder  In  fee  simple,  then  upon  ber  death, 
she  having  died  Intestate,  the  pn^iextj  de- 
Bc^ed  to  the  con^lalnanta  and  defendant  as 
her  heirs  at  law,  and  they  were  the  same 
persons  as  the  heh»  at  law  of  Jonathan  Stew- 
art It  Is  dear  that  regarding  said  Instm- 
ment aa  eiOmr  a  Tslid  deed  or  will.  It  vonld 
pass  Oie  title  in  fee  to  Maxy  J.  Stewart  Hie 
attempted  Umitations  npm  the  fee  granted  to 
her  are  repugnant  to  the  estate  so  granted, 
and  are  void.  By  th«  Tety  terms  of  the  in- 
strument the  maker  undertook  to  pan  title 
In  succession  to  each  of  the  persons  mentimed 
In  fee  simple,— first  to  Mary  J.  Stewart,  and 
upon  her  death  to  Scott  Stewart  the  appelant 
and  upon  his  death  to  othws  mentioned. 
This  he  could  not  do  by  either  a  will  or  a 
deed.  The  effect  of  the  instrumrat  If  it  had 
been  delivered  and  Iiad  taken  effect  as  a  deed, 
or  If  It  had  been  admitted  to  probate  ns  a 
will,  would  have  been  to  pass  the  whole  title 
in  fee  to  Mary  J.  Stewart  and  to  leave  no 
remainder  for  the  appellant  or  other  satne- 
quentiy  mentioned  beneficiaries  to  take.  Pal- 
mer v.  Oook.  159  111.  300,  42  N.  B.  796,  and 
cases  there  cited.  If,  therefore,  as  claimed 
by  appellant  effect  Aould  be  given  to  the  in- 
Btrument  as  a  will,  he  would  take  nothing  by 
It  but  would  inherit  from  his  mother.  Mary 
J.  Stewart  with  the  other  helra.  in  precteely 
the  same  proportion  as  he  would  from  his 
father,  Jonatlian  Stewart  in  case  It  were  held 
that  the  instrument  had  no  effect  eith^  aa 
a  will  or  a  deed.  In  either  event  the  com- 
plainants in  the  bill  were  traiants  in  commcai 
with  him.  and  entitled  to  partition  as  decreed. 
True.  a]n>ellant  also  set  up  In  tiia  answer  an 
alleged  will  made  by  the  testator  a  few  weeks 
before  the  making  of  the  deed;  but  thia  will 
was  never  presented  for  probate,  but  waa 
treated  as  having  been  revoked  by  the  testator, 
and  we  are  satisfied  from  the  evidence  that 
It  was  his  intention  to  revoke  It  and  tliat  he 
did  in  fact  revoke  it.  The  errors  alleged  can- 
not be  sustained,  and  the  decree  will  be  af- 
firmed. Decree  affirmed. 


(188  IlL  ISS) 

.     HELM  V.  PEOPLE. 

(Sapreme  Court  of  Illinois.    June  21.  1900.) 

CRIMINAL  LAW— ORAL  INSTRUCTIONS. 
Under  Practice  Act  S  52,  declaring  that 
all  inatructiona  to  the  jury  must  be  in  writing, 
it  is  error  for  the  court,  in  a  criminal  case,  to 
orallv  instruct  the  jury  aa  to  the  form  of  their 
verdict 
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Error  to  ctrcvlt  coart,  Wayne  county;  P. 

A.  Pearce,  Judge. 

Fred  Helm  waB  convicted  of  manslaugh- 
ter, and  he  brings  error.  Reversed. 

Crelghton,  Kramer  &  Kramer  and  A.  M. 
Funkhouser,  for  plaintiff  in  error.  E.  G. 
Akin,  Atty.  Gen.,  and  B.  M.  Rider,  State's 
Atty.  (John  B.  Holt  and  Thos.  H.  Oreighton. 
of  fmunsel),  for  the  People. 

PHILLIPS,  J.  At  the  March  term,  1888, 
of  the  Wayne  drcnlt  court,  plaintiflC  In  er- 
ror and  one  WUUam  Helm  were  Jointly  In- 
dicted for  murder.  At  the  October  term, 
1889,  a  trial  was  had,  resulting  in  a  verdict 
of  manslaughter  against  the  plaintlfl  In  er- 
ror; the  jury  fixing  his  punishment  at  con- 
finement In  the  penitentiary  for  four  years, 
and  flzifUng  WUUam  Helm  not  guilty.  Vari- 
ous mora  are  assigned,  but  we  do  not  deem 
it  necessary  to  notice  but  one.  After  giT- 
Ing  numerous  written  instructlona,  the  conrt, 
of  Its  own  motion,  gave  to  the  Jury  the  fol- 
lowing oral  instrnction:  "Under  this  indict- 
ment the  defendants  may  be  found  guilty 
of  either  murder  or  manslaughter,  or  yon 
may  find  them  not  guilty.  If  you  find  both 
of  the  defendants  guilty  of  murder,  the  form 
of  your  verdict  will  be:  "We,  the  Jury,  find 
the  defendants.  Fred  Helm  and  William 
Helm,  guilty  of  murder  as  charged  in  tue 
indictment,  and  fix  their  punishment  at  Im- 
prisonment in  the  penitentiary  [for  a  period 
of  not  less  than  fourteen  years  or  more 
than  their  natural  lives,  or  you  may  fix  the 
death  penalty] ;  and  we  further  find  the  ages 
of  the  said  defendants  to  be  [here  finding 
the  age  of  each  one,  respectively].'  If  you 
find  one  of  the  defendants  guilty  of  murder, 
and  the  other  not  guilty,  the  fomf  of  your 
verdict  will  be:  *We,  the  Jury,  find  the  de- 
fendant [here  name  him]  guilty  of  murder 
[and  fixing  the  punishment  and  age  as  be- 
fore explained];  and  we,  the  Jury,  find  the 
defendant  [here  naming  him]  not  guilty.* 
If  you  find  both  of  the  defendants  guilty 
of  manslaughter,  the  form  of  your  verdict 
will  be:  'We.  the  Jury,  find  the  defendants, 
Fred  Helm  and  William  Helm,  guilty  of 
manslaughter,  and  fix  their  punishment  at 
Imprisonment  In  the  penitentiary  [for  a  pe- 
riod of  any  number  of  years,  or  It  may  ex- 
tend to  their  natural  life].*  If  yon  find  one 
of  the  defendants  guilty  of  murder,  and  tue 
other  guilty  of  manslaughter,  the  form  of 
your  verdict  will  be:  'We,  the  Jury,  find  the 
defendant  [here  name  him]  guilty  of  murder 
as  charged  in  the  Indictment  [and  finding 
the  age  and  fixing  the  penalty  as  before 
explained],  and  we  And  the  defendant  [here 
naming  him]  guilty  of  manslaughter  [and 
finding  the  age  and  fixing  the  punishment 
as  heretofore  explained].'  If  yon  find  one 
of  the  defendants  guilty  of  manslaughter, 
and  the  other  not  guilty,  then  the  form  of 
your  verdict  will  be:  *We,  the  Jury,  find  the 
defendant  [here  name  him]  guilty  of  man- 
slaughter [and  find  the  age  and  fixing  the 


pnnishmait  as  before  a:plalned],  and  we 
find  Oke  defendant  [here  naming  bim]  not 
guilty.'  If  you  find  both  <a  the  defendants 
not  guilty,  the  form  of  your  verdict  will 
be:  'We.  the  Jury,  find  the  defendants  not 
guilty.' " 

The  rule  announced  in  laUs  t.  People,  168 
111  387,  42  N.  B.  873,  is  controlling  upon  this 
question.  At  page  840,  168  111.,  and  page 
fn'4,  42  N.  Vi-f  the  court  ray: 

"  'Sec.  61.  The  court,  in  chaining  the  Jury, 
shall  only  instruct  as  to  tlie  law  of  the  case. 

"  'Sec.  62.  Hereafter  no  Judge  shall  In- 
struct the  petit  Jury  in  any  case,  dvll  or 
criminal,  unless  such  Instouctlons  are  re- 
duced to  writing.' 

"The  fifty-third  section  provides  that  the 
Judge  'shall  In  no  case,  after  instructions  are 
given,  quall^,  modify  or  in  any  maimer  ex- 
plain the  same  to  the  Jury  othnwlse  than 
in  writing.' 

"It  Is  very  clear  that  the  court;  by  orally 
Instructing  the  Jury  as  to  the  law  of  the 
case,  violated  this  statute.  It  is  unneces- 
sary to  discuss  here  what  directions  the 
court  may  orally  give  to  the  Jury  respecting 
the  form  of  the  verdict,  or  upon  other  mat- 
ters which  may  arise  during  the  progress 
of  the  trial,  which  shall  not  amount  to  a 
charge  to  the  Jury  as  to  the  law  of  the  case. 
This  subject  Is  reviewed  to  some  extent  In 
Railroad  Co.  v.  Wheeler,  140  111.  620,  86  N. 
B.  1023.  See.  also,  2  Thomp.  Trials.  {  2876. 
The  written  instructions  given  gave  no  In- 
formation to  the  Jury  as  to  the  nature  or 
extent  of  the  punishment  to  be  inflicted  in 
case  the  accused  were  found  guilty." 

For  the  errors  Indicated,  the  Judgment  of 
the  circuit  conrt  is  reversed,  and  the  cause 
remanded  for  a  new  trlaL  Beversed  and 
remanded 


(186  III.  son 

SOHWABTZ  et  al.  T.  BITTER  et  aL 

(Supreme  Court  of  nUnois.   June  21, 1800.) 

PARTITION— A8SI0NHENT  OF  DOWBR— PI,BAD- 
INO— JURISDICTION  OP  8UPRE»IB  COURT  — 
PARTIES  ENTITLED  TO  ALLEOB  BRRORr- 
STATDTBS— RSFBALr^IBN  FOR  COSTS  OF 
PROSECUTION. 

1.  A  bill  for  partition  recited  that  deceased's 
three  children  were  each  entitled  to  a  one-third 
interest  In  his  estate,  subject  to  the  widow's 
dower  interest;  that  me  of  than  had  died, 
and  his  taiterest  had  been  purchased  by  one  of 
the  relators  at  administrator's  sale;  that  the 
interest  of  another  had  been  conveyed  to  de- 
fendants for  legal  services  in  his  defense  tat 
murder;  that  he  had  been  convicted,  and  Judg- 
ment for  costs  rendered  against  him,  on  which 
execution  was  issued  against  the  one-third  in- 
terest conveyed  to  defendants,  to  whom  had 
also  been  conveyed  the  widow's  dower  inter- 
est in  such  one-third;  that  the  interest  of  de- 
fendants was  decreed  to  be  subject  to  the  Judg- 
ment for  costs.  The  bill  prayed  for  an  assign- 
ment of  dower  and  a  partition  of  the  estate. 
Seld,  that  a  demurrer  for  want  of  equity  was 
property  overruled. 

2.  On  a  bill  for  partition  of  a  freehold  estate, 
the  titles  of  the  parties  must  be  alleged  and 
ascertained,  and  hence  a  freehold  Is  Invtdved, 
giving  the  supreme  court  inrisdlction  on  mp- 
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peal,  althoofk  a  demorrer  to  the  bill  was  the 
oidy  pleadine  filed  by  defendants. 

3.  in  a  suit  for  partition  and  aBBitrnment  of 
dower,  where  a  decree  for  the  sale  of  the  prem- 
ises recited  that  the  widow  had  elected  to  take 
the  present  worth  of  her  dower  in  cash,  an 
objection  that  the  record  does  not  contain  her 
written  consent  cannot  be  raised  on  error  pro- 
ceedings brought  by  owners  of  an  Interest  in 
the  freehold  sought  to  be  partitioDed,  since  the; 
are  not  affected  by  such  alleged  error. 

4.  Act  1874,  revising  the  Criminal  Code,  and 
providing,  in  section  15.  that  on  the  property 
of  any  person  convicted  of  an  offense  a  lien 
is  created  "from  the  tinding  of  the  indictment 
*  *  *  to  pay  the  fine  and  costs  of  prose- 
cution," repealed  the  statute  then  in  force,  pro- 
viding that  the  lien  should  exist  from  the  date 
of  the  arrest,  if  the  arrest  was  before  the  in- 
dictment. 

Error  to  circuit  court,  Jackson  county;  J. 
R.  Robarts,  Judge. 

BUI  for  partition  by  Charles  L.  Bitter  and 
others  against  William  A.  Schwartz  and  eth- 
os. Decree  for  plaintiffs,  and  defendants 
Schwartz  and  another  bring  error.  BeTersed. 

W.  W.  Barr  and  R.  J.  Stevens,  for  plaintiffs 
In  error.  Isaac  K.  hevy  and  John  U.  Hei^ 
bol;  tor  defendants  In  error. 

GABTWB16HT,  J.  The  defendants  In 
error  Charles  L.  Bitter  and  the  peoi^e  of  the 
state  of  lUinols  filed  their  bUl  In  chancery-  Id 
tbe  drcnit  court  vt  Jackson  county  against 
wmiam  A.  Bchwarts  and  Prands  M.  Xoung- 
blood.  plalntifte  In  raror,  and  Arretta  J.  DobtM 
and  Ma^  KeBsell,  for  the  assignment  of  dow- 
er to  said  Arretta  J.  Dobbs,  and.  the  partition 
of  120  acres  of  land  In  that  county.  Arretta 
J.  DoblM  and  Mary  Kessell  were  defitulted, 
and  the  defendants  William  A.  Sobwarta  and 
Francis  Bl.  Toungblood  filed  a  general  de- 
murrer to  the  blU  for  want  of  equity.  The 
demurrer  was  OTermled,  and  said  defendants 
elected  to  stand  by  it;  whereupon  the  court 
ratered  a  decree  for  the  assignment  of  satd 
cUmer  and  the  partition  of  said  premises.  - 
Commlaslonecs  reported  that  the  iwemlses 
were  not  susceptible  of  partition  or  assign- 
ment oC  dower,  and  appraised  their  value. 
The  court  then  entered  a  decree  of  sale  re* 
citing  that  said  Arretta  J.  Dobbs  bad  agreed 
In  writing  and  elected  to  take  the  present 
worth  of  her  dower  in  cash,  and  ordering  the 
premises  sold  for  cash,  dlsincumbeied  of  dow- 
er. The  writ  was  sued  out  in.  this  case  to  re- 
view the  record  of  said  sniit. 

It  is  assigned  for  error  that  the  court  over- 
ruled the  demurrer,  but  there  Is  no  argument 
la  support  of  that  assignment,  and  the  ruling 
was  correct  The  bill  set  out  the  interests  of 
the  respective  parties,  end  showed  that  the 
complainant  Charles  L.  RItter  was  entitled 
to  have  the  .dower  assigned  and  the  premises 
partitioned.  The  averments  of  the  bill  are,  In 
brief,  as  follows:  Samuel  Staton  died  Au- 
gust 3,  18S1.  seised  in  fee  of  the  premises, 
leaving  Arretta  J.  Staton,  his  widow,  who 
was  afterwards  married  to  Newman  Dobbs, 
and  bis  children,  Ernest  Staton,  Samuel  Sta- 
ton, Jr.,  and  Mary  Staton  (now  wife  of  Leo 
KesselU*  biM  uily  hdra  at  law..  Said  widow 


became  entitled  to  dowa,  and  the  said  child- 
ren were  each  seised  of  a  one-third  Interest  as 
tenants  in  common,  subject  to  said  dower. 
Samuel  Staton,  Jr.,  died  intestate,  and  his 
one-tbird  interest  was  sold  and  conveyed  by 
his  administrator,  under  a  decree  of  the  coun- 
ty court,  to  the  complainant  Charles  L.  Bitter, 
subject  to  said  dower  Interest  of  his  moth- 
er, Arretta  J.  Dobbs.  Ernest  Staton,  who 
was  then  a  minor  of  the  age  of  20  years,  was 
Indicted  for  the  murder  of  his  said  brother. 
Samuel  Staton,  Jr.,  and  after  his  arrest  bat 
before  Indlctm^t  he  conveyed  bis  tmdivlded 
one-third  to  defendants  William  A.  Schwarts 
and  Francis  M.  YoungUood,  attorneys.  In 
consideratDln  that  they  would  render  l^al 
services  In  his  defense  on  said  charge 
murder.  He  was  convicted,  and  Judgment 
was  rendered  against  him  for  costs  In  the 
sum  of  $844.30.  Afterwards,  while  confined 
In  the  poiltentlary,  and  being  21  years  of  age, 
he  made  a  confirmatory  conveyance  to  his 
said  attorneys  of  said  Interest  Arretta  J. 
Dobbs  released  her  dower  in  the  share  of 
Ernest  staton  convened  to  said  attomeya. 
Bzecuttai  Issued  against  Bmest  Staton  tor 
B^d  costs,  and  was  levied  on  the  undiTlded 
4»ie-thlfd  of  the  premfsea  which  be  owned  at 
the  time  of  his  arrest  llie  oonrt,  in  Its  de- 
cree ascertaining  and  declaring  the  ri^ts, 
titles,  and  InteBSSta  of  the  parties,  found  and 
dedaxied  the  liitetcM  of  Sebwarta  and  Tonag- 
blood  to  be  adbject  to  the  Uen  of  the  Judg- 
ment In  favoir  oC  the  petqde  of  Ou  state  of 
UUnola, 

The  a^nmoits  against  Hw  decree  aoe  that 
It  does  not  coxre«pasid  wltli  the  UU,  and  is 
not  supported  by  It,  and  that  the  tacts  a^ 
leged  do  not  anltaoriae  the  ooivt  to  aol^ect  the 
share  of  Bdiwarti  and  Toimgblood  to  the  Hen 
of  the  Jodgmoit  for  costs.  On  the  other 
hand.  It  la  Insisted  that  t^ilsconrt  has  no  ivrls- 
dlction  and  ahonld  not  caoMts  the  errora  as- 
signed, but  should  dismiss  the  writ.  Cbnnsel 
Bay  t^at  the  real  controversy  nlates  only  to 
the  Jndgmoit  for  costs,  and  to  tiie  qnestkm 
whether  It  Is  a  lien  or  net  and  that  two  of 
the  defendants  were  defaulted  and  Uie  othm 
demurred,  so  that  the  facts  alleged  In  the  bill 
were  not  controverted  or  put  In  issue,  and 
therefore  a  freehold  Is  not  involved. 

In  cases  of  partition  the  Wl  or  petition  must 
set  forth  the  titles  of  all  parties  Interested  to 
the  premises,  and  the  courtly  its  Judgment  is 
required  to  ascertain  and  declare  such  titles. 
If  partition  is  made,  the  title  of  each  co-ten- 
ant is  transferred  to  a  parcel  assigned  to  him. 
and,  if  the  land  cannot  be  partitioned,  a  sale 
transfers  the  estate  and  title  of  all  the  co- 
tenants  to  the  purcliaaer.  If  the  subject  of 
the  partition  is  a  freehold  estate,  a  freehold 
Is  Involved,  and  that  la  the  ease  In  this  In- 
stance. Carter  v.  Penn,  W  lU.  890;  Bangs  t. 
Brown.  110  111.  96. 

.  Several  ebiectlons  are  made  to  the  decree 
on  the  ground  that  it  does  not.  cwrespimd 
with  the  bill.  Perhaps  the  bill  Is  not  drawn 
in  the  best  legal  language,  bat  npm  reading 
the  ^btdCi  of  it  WB;fl»d;  It  plain  anoi^  to  ba 
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underBtood,  In  the  meaolDg  we  have  gireo  it 
in  the  above  etatement.  As  so  understod.  It 
i»  snfflclent  to  austaln  the  decree. 

There  Is  no  written  consent  of  Arretta.  J. 
DobbB  in  the  record,  and  this  is  made  a 
ground  of  objection  to  the  decree  for  sale. 
That  decree  recites  that  she  consented  In 
writing  and  elected  to  talce  the  present  worth 
of  her  dower.  Whether  or  not  error  was 
committed  against  her  because  the  paper  la 
not  In  the  flies  cannot  be  considered  her«, 
for  the  reason  that  she  has  assigned  no  er<- 
ror,  and  neither  Sehwarts  nor  Yonngblood  Is 
affected  by  It  They  cannot  assign  for  error 
fliat  which  does  not  In  any  way  affect  them, 
but  only  attecti  Mrs.  Dobbs.  who  makes  no 
complaint.  Press  v.  Woodley,  leO  111.  438. 
■48  N.  E.  718. 

The  time  from  wfaidi  a  lim  for  the  costs 
of  prosecptlon  Is  created  is  fixed  by  section 
15  of  division  14  of  the  CMmlnal  Oode,  as 
revised  and  In  force  July  1. 1874.  ^Hiat  sec- 
tion provides  as  follows:  **rh6  property, 
real  and  personal,  of  every  person  who  shall 
be  convicted  of  any  offense,  shall  be  bound, 
and  a  Mat  Is  hereby  created  on  the  property, 
both  real  and  personal,  of  every  such  offend* 
«r,  not  exempt  from  esecutlon  or  attachment, 
from  the  time  of  finding  the  Indictment  at 
least  80  lar  as  will  be  sufficient  to  pay  the 
fine  and  costs  of  prosecntfon.*'  The  Hen  so 
created  is  a  secret  one,  which  exists  only  by 
force  of  the  statute,  and  by  the  statute  cre- 
ating tt  the  Vtea  commences  with  the  finding 
of  the  Indictment  The  statute  in  force  prior 
to  1874  provided  that  the  lien  should  exist 
from  the  time  of  the  arrest  If  the  arrest  was 
before  the  Indictment  but  If  the  arrest  did 
not  precede  the  finding  of  the  Indictment  It 
should  begin  when  the  Indictment  vros  found. 
It  to  argued  that  such  prior,  statute  was  not 
repealed  by  the  Revision  of  1874.  because  not 
inconiristent  with  such  revision.  The  act  of 
1874  is  entitled  "An  act  to  revise  the  law  In 
relation  to  criminal  Jurisprudence,"  and  It  Is 
a  revision  of  the  entire  Criminal  Code,  in- 
tended as  a  substitute  for  the  previous  stat- 
ute. It  creates  the  lien,  and  fixes  the  time  of 
Its  commencement,  and  operates  ais  a  repeal 
of  the  prior  statute.  Culver  v.  Bank.  64  III. 
C2S;  Devlne  v.  Board  of  Oom'rs,  84  111.  590. 
It  Is  tm^  that  said  section  15,  which  creates 
the  lien,  also  provides  that  the  clerk  of  the 
court  hi  whldi  a  conviction  Is  had  shall,  at 
Uie  end  of  the  term,  Issue  &n  aecutlcm  for 
every  fine  that  shall  have  been  imposed  dur- 
ing the  term  and  remains  unpaid,  and  all 
costs  of  conviction  remaining  unpaid,  on 
which  execution  shall  be  stated  the  day  on 
which  the  arrest  was  made  or  Indictment 
was  fomid,  as  the  ease  may  be.  It  farther 
provides  that  the  officer  to  whom  such  exe* 
ctttion  is  delivered  shall  levy  the  same  upon 
the  property  of  the  defendant  possessed  by 
him  on  the  day  of  the  arrest  or  finding  of  the 
Indictment  as  stated  in  the  execution,  and 
the  property  so  levied  on  shall  be  advertised 
and  sold.  In  cases  where  an  Indictment  Is 
ftmnd,  tlie  statute  fixes  tbe  time  whea  tbe 
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lien  shall  commence  at  the  finding  of  the  In* 
dlctment,  and  the  provision  for  noting  the 
day  of  arrest  does  not  apply  to  such  cases. 
If  an  indictment  Is  found,  the  day  of  finding 
Is  to  be  noted  in  the  execution.  The  cleA  Is 
to  state  the  day  of  the  arrest  or  the  indict- 
ment as  the  case  may  be,  and  the'  date  of 
arrest  must  be  held  to  apply  to  cases  where 
persons  are  convicted  on  Information  In  the 
county  court  or  where  fines  or  costs  are  Im- 
posed, In  cases  where  there  has  hem  no  In- 
dictment 

We  think  the  court  was  In  error  In  decree- 
ing the  title  of  SdiwartB  and  Youngblood  to 
be  subject  to  the  Judgment  For  that  error 
the  decree  Is  reversed,  and  the  cause  Is  re- 
manded, with  directions  to  mter  a  decree  in 
accordance  with  the  views  herein  ocpreased. 
Reversed  and  remanded. 

cm  111.  US) 

HODQEB,  Sheriff,  et  al..  t.  OBOWUDT. 
(Snpreme  Court  of  Illinois.    June  21,  1000.) 

COUNTIES  —  INDEBTEDNESS  —  LIMITATION  — 
ANTICIPATION  WARitANTS— V AUDIT Y 
—TAXATION— LEVY. 
L  The  emergency  act  of  April  24, 1889  (Laws 
1889,  p.  340),  authorizing  certain  coontles  to 
lev7  ■  tax  of  "one-baif  per  cent"  per  annum 
for  repairing  aud  building  roads,  for  a  period 
of  10  years,  and  empowering  the  county  board 
to  make  the  levy  for  the  whole  period,  and 
to  draw  anticipation  warrants  agamst  tbe  ag- 
gregate amount  of  such  tax  to  the  amount 
that  the  levy  would  produce,  based  on  the 
assessment  of  the  previous  rear,  is  invalid, 
Hiuce  it  attempts  to  authorize  counties  to  be- 
come indebted  berond  tbe  limit  fixed  hj  Const. 
1870,  art.  9,  |  1^  limiting  the  Indebtedness  of 
conuties  to  6  per  cant  on  thdr  assessed  valu- 
ation. 

2.  In  order  to  authorize  tbe  issue  of  antici- 
pation warrants  by  a  county  on  an  apprcvri- 
ation,  so  as  to  give  the  transaction  the  effeet 
contemplated  by  the  rule  that  when  liabilities 
are  created,  and  appropriations  are  made,  with- 
in the  limtta  of  the  revenue  accruing,  to  meet 
them,  tbey  are  not  debts,  within  tbe  meaning 
of  tbe  constitutional  limitati(»  as  to  mnnieipal 
Indebtedness,  the  tax  appropriated  must  be 
actually  levied,  and  the  legal  effect  of  the  con- 
tract between  the  municipality  and  the  indi- 
vidual receiving  the  warrants,  made  at  tbe 
time  of  the  apin^riation,  must  be  such  that 
the  approprlatiim  and  the  issue  and  acceptance 
of  the  warrants  prevent  any  liability  on  the 
contract  against  the  municipality. 

3.  The  mere  order  of  county  commissioners 
that  a  levy  be  made  for  future  years,  based  on 
the  assessment  of  a  previous  year,  amouots  to 
nothing  as  an  actual  levy  of  a  tax. 

Appeal  from  circuit  court  Alexandor  coun- 
ty;  O.  A.  Barker,  Judge. 

Bill  by  John  C.  Crowley  against  John 
Hodges,  sheriff;  and  othars.  EVrom  a  decree 
for  plaintiff,  defendants  appeal.  Affirmed. 

By  this  appeal,  appellants  seek  to  reverse 
a  decree  of  the  court  below  perpetually  en- 
Joining  the  collection  of  a  "high-water  road 
tax,"  and  the  Issuing  of  anticipation  war- 
rants upon  such  tax.  Tbe  bill  upon  which 
the  decree  Is  based  was  filed  by  appellee 
February  2i,  1900,  to  the  following  Febru- 
ary term  of  the  circuit  court  of  Aluander 
county,  and  a  temporary  writ  of  Injunction 
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was  IsBued.  The  defendants  to  tbe  bill 
(these  appellants)  entered  their  appearance, 
and  presented  a  general  demurrer  to  the  hill 
tor  want  of  equity,  but  the  court  oTermled 
it;  and,  they  falling  to  avail  themselves  of 
leave  to  answer  over,  a  decree  was  entered 
according  to  the  prayer  of  the  bUl.  The  tax 
was  levied  under  the  emei^ncy  act,  approv- 
ed April  24,  1899  (Laws  1899,  p.  310),  which 
provides: 

"Section  1.  Be  it  enacted  by  the  people  of 
the  state  of  Ullnols,  represented  In  the  gen- 
eral assembly:  That  when  a  vote  Is  taken 
at  any  regular  or  special  election  In  any 
county  not  under  township  organization  re- 
sulting In  a  majority  of  the  legal  votes  cast 
at  such  election  being  for  a  tax  to  build, 
raise,  or  repair  a  road  or  roads,  wholly  or  In 
part,  over  and  upon  land  subject  to  over- 
flow or  inundation  by  headwater,  backwater 
or  seipe  water  from  any  navigable  river,  or 
wholly  or  in  part  over  or  upon  land  below 
the  fiood  line  of  such  river  or  rivers,  such 
tax  not  exceeding  the  rate  of  one-half  per 
cent  per  annum  to  be  levied  annually  for  a 
period  not  exceeding  ten  years  on  the  tax- 
able property  In  such  county  not  under 
township  organization  as  now  contains  such 
roads  as  aforesaid,  or  in  which  it  may  be 
necessary  to  build  such  roads,  It  shall  be 
lawful  by  an  order  of  the  board  of  county 
commissioners  of  such  county,  signed  by  the 
chairman  and  at  least  one  other  member  of 
the  board,  to  make  an  appropriation  of  the 
taxes  BO  authorized  by  such  vote;  and  It 
shall  be  lawful  for  said  board  of  county 
commissioners  to  make  an  order  levying 
such  taxes  for  the  whole  period  so  author- 
ized by  such  vote  to  be  annually  extended, 
and  to  draw  anticipation  warrants  thereon 
to  the  amount  tbat  such  levy  would  produce, 
based  on  the  assessment  of  the  preceding 
year  upon  taxable  property  In  such  county. 
Such  warrants  shall  draw  Interest  at  not  to 
exceed  the  rate  authorized  by  the  vote  taken 
and  not  to  exceed  7  per  cent,  per  annum. 

"Sec.  2.  Such  warrants  drawn  as  herein 
provided  shall  not  be  sold  below  par." 

Section  S  makes  It  the  duty  of  the  board 
of  county  commissioners,  before  submitting 
the  question  to  a  vote,  to  cause  to  be  made 
a  plat  of  roads  to  be  raised  or  repaired,  and 
also  an  estimate  of  the  probable  cost  of  the 
contemplated  work  by  a  competent  engi- 
neer. Section  4  requires  the  county  clerk  to 
designate,  in  suitable  words,  the  proposition 
npon  which  the  vote  Is  to  be  taken,  and  the 
last  clause  of  that  section  Is,  "The  vote  up- 
on the  proposition  shall  be  taken  in  the 
manner  and  under  tbe  law  governing  the 
Section  of  road  district  officers  In  counties 
not  under  township  organization."  Section 
5  places  such  roads  under  the  control  of  the 
county  commissioners,  and  section  6  pro- 
vides that  "It  shall  be  the  duty  of  the  coun- 
ty clerk  of  tbe  county  in  which  a  tax,  as 
herein  provided  for,  Is  to  be  levied,  to  an- 
nually extend  each  year  such  taxes  when  an 
— '^er  la  certlfled  to  him  by  the  board  of 


county  commissioners  making  such  levy, 
and  such  tax  Is  to  be  extended  at  the  rate  in 
such  order  not  exceeding  one-half  per  cent, 
and  not -exceeding  ten  years,  and  to  extend 
the  aame  In  a  separate  column  designated 
'High-Water  Boad  Tax.' "  Sectlfnis  7  and  8 
relate  to  tile  collection  and  paying  out  of 
the  taxes  and  section  9  to  the  drawing  of 
anticipation  warrants.  Section  10  provides 
that  the  money  collected  shall  be  expended 
by  the  county  commissioners  for  the  sole 
purpose  of  building,  raising,  or  repairing 
roads  subject  to  overflow,  etc.  Section  11 
relates  to  the  calling  of  an  election  by  the 
county  commissioners,  and  authorizes  them 
to  call  a  special  election,  not  less  than  30 
days  after  tlie  act  shall  go  Into  effect,  sub- 
mitting to  the  legal  voters  of  the  coun^  the 
question  of  the  levy  of  the  taxes,  on  giving 
20  days'  notice  of  such  special  election. 
Section  12  Is  as  follows:  "Such  tax  so  au- 
thorized shall  still  permit  the  levy  of  the  75 
cents  per  $100  valuation  now  authorized  to 
be  levied  for  county  purposes  annually  as 
heretofore."  The  last  section  (1$  Is  the 
emergency  clause. 

The  general  demurrer  admitting  all  the 
facts  well  pleaded  In  the  bill,  the  question 
here  must  be,  are  those  facts  auflScient  to 
sustain  the  decree  below?  The  following 
(among  other)  facts  are  alleged  In  the  bill: 
At  the  September  session  of  the  county  com- 
misslooera  of  the  county  in  1899,  they  or- 
dered a  special  election  to  be  held  on  the 
7th  day  of  the  next  November  on  the  ques- 
tion of  levying  a  high-water  road  tax.  and 
directing  the  county  clerk  to  give  notice 
thereof  as  required  by  law,  and  also  to 
designate  In  suitable  words  the  substance 
of  the  proposition  upon  which  the  vote  was 
to  be  taken,  and  that  he  arrange  the  bal- 
lots so  that  the  votes  might  be  cast  for 
or  against  such  proposition.  Notice  of  tbe 
election  was  accordingly  given,  the  proposi- 
tion being  stated  as  follows:  "Proposition 
for  a  tax  of  one-half  per  cent,  on  the  tax- 
able property  In  Alexander  cotmty,  to  be 
levied  annually  for  a  period  of  ten  years, 
to  build,  raise,  and  repair  roads  wholly  or 
In  part  over  or  upon  lands  subject  to  ovov 
flow  or  Inondatlon  by  headwater,  backwa- 
ter, or  seIpe  water  from  any  navigable  river, 
or  wholly  or  In  part  over  or  upon  land  below 
the  flood  line  of  such  river  or  rivers,  ac- 
cording to  the  plan  and  estimates  of  such 
roads  on  flle  In  the  office  of  the  county  clei^ 
of  said  Alexander  county."  The  election 
was  held  under  the  general  election  law 
of  the  state,  and  not  under  the  provisions  of 
section  4,  supra,  of  tbe  act.  A  la^e  ma- 
jority of  the  votes  cast  were  in  favor  of  the 
proposition.  On  the  28th  day  of  the  same 
month  the  county  board  made  the  following 
order:  "Whereas,  it  appears  to  the  board 
of  county  commissioners  of  Alexander  coun- 
ty, In  the  state  of  Illinois,  that  at  a  special 
election  held  in  said  Alexander  county  on 
Tuesday,  tiie  aeventh  day  of  Novembn.  A 
D.  189^  a  vote  was  taken,  raaulting  is  a 
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majorftj  of  the  Vigal  votes  cast  at  sncli  elec- 
tloQ  being  for  a  tax  of  ono'balf  per  cent 
on  the  taxable  property  In  said  Alexander 
comttj,  minois,  to  be  levied  annually  for  a 
period  of  ten  years,  to  bnUd,  raise,  and  re- 
pair roads  wholly  or  In  part  over  or  upon 
lands  subject  to  overflow  or  Inundation  by 
headwater,  backwater,  or  selpe  watw  from 
any  navlsable  river,  or  wholly  or  In  part 
over  or  upon  land  below  tiie  flood  Bne  of 
snch  river  or  rivers,  according  to  the  plat 
and  estimates  of  such  roads  on  file  In  the 
office  of  the  county  cleric  of  said  Alexander 
connty.  It  Is  ordered  by  the  said  board  of 
coonty  commissioners  of  said  Alexander 
connty,  Illinois,  that  the  tax  of  one-half 
per  cent,  on  the  taxable  property  In  -said 
Alexander  county,  to  be  levied  annually  for 
a  period  of  ten  years,  so  authorized  by  said 
vote  of  the  legal  voters  of  the  said  Alex* 
ander  county,  be,  and  the  same  Is  hereby, 
appropriated  to  build,  raise,  and  repair  roads 
wholly  or  in  part  over  or  upon  lands  sub- 
ject to  overflow  or  Inundation  by  headwater, 
backwater,  or  selpe  water  from  any  navi- 
gable river,  or  wholly  or  In  part  over  or 
upon  land  below  the  flood  Hoe  of  such  river 
or  rivers,  according  to  the  plat  and  estimates 
of  such  roads  on  file  In  the  office  of  the  coun- 
ty clerk  of  said  Alexander  county.  It  Is 
farther  ordered  by  the  board  of  county  com- 
missioners of  said  Alexander  county,  nil- 
nola.  that  the  said  tax  so  authorized  by  the 
said  vote,  and  hereinbefore  appropriated,  of 
one-half  i)er  cent,  on  the  taxable  property 
in  Alexander  county,  be,  and  the  same  is 
hereby,  levied  for  a  period  of  ten  years,  to 
be  extended  annnally,  to  build,  raise,  and 
repair  roads  wholly  or  In  part  over  or  upon 
lands  subject  to  overflow  or  Inundation  by 
headwater,  backwater,  or  selpe  water  from 
any  navigable  river,  or  wholly  or  in  part 
over  or  upon  land  below  the  flood  line  of 
such  river  or  rivers,  according  to  the  plat 
and  estimates  of  such  roads  on  file  in  the 
office  of  the  county  clerk  of  said  Alexander 
county.  It  Is  further  ordered  that  the  coun- 
ty clerk  of  said  Alexander  county  extend  the 
^ald  tax  of  one-half  per  cent,  each  and  every 
year,  for  the  period  of  ten  years,  against 
all  the  property  in  said  county,  both  real 
and  personal,  listed  for  taxation  upon  the 
collector's  books  for  the  years  1899,  1900, 
1901,  1902,  1903,  1904,  1905,  1906,  1907.  and 
1908,  respectively;  and  It  Is  further  ordered 
that  the  county  clerk  extend  the  said  tax 
In  a  separate  column,  to  be  designated  'High- 
Water  Road  Tax.'  John  A.  Miller,  CJhalr- 
man.  John  A.  Bourgols,  Com.  Israel  Cau- 
ble,  Com."  At  the  time  this  order  was  made 
tbe  connty  was  Indebted  In  excess  of  the 
6  per  cent,  of  the  valuation  of  tbe  taxable 
property  In  said  county  as  ascertained  by 
the  last  assessment  for  state  and  connty 
purposes  previous  to  making  the  order.  The 
county  clerk  extended  on  the  tax  books  of 
the  county  for  the  year  1899  one-half  of 
1  per  cent,  on  the  dollar  against  all  the 
real  and  personal  taxable  property  In  the 


county,  Including  that  of  the  complklnant, 
as  equalized  by  the  state  board  for  that 
year.  The  tax-  books  were  delivered  to  tbe 
sheriff,  and  he  was  about  to  ^neeed  to  col- 
lect the  tax,  and  the  county  commlssionerB 
to  draw  antlclpatiou  warrants  at  once  on 
and  against  the  tax  tor  the  aggregate  amount 
which  would  be  produced  by  calculating 
one-half  of  1  per  cent  per  annum  on  the 
equalized  valuation  of  all  the  taxable  prop- 
erty  In  the  county  for  the  year  1888  for 
the  whole  period  of  10  years. 

Walter  Warder  and  William  N.  Butler,  tor 
appellants.   Lansden  &  Leek,  for  appellee. 

WILKIN,  3.  (after  stating  the  facts).  Sev- 
eral special  reasons  are  alleged  against  the 
validity  of  the  tax.  A  casual  reading  of  the 
statute  shows  that  its  object  and  purpose 
are  to  evade  section  12  of  article  9  of  the 
constitution  of  1870,  which  prohibited  coun- 
ties from  becoming  Indebted  beyond  5  per 
cent,  on  the  valuation  of  their  taxable  prop- 
erty. Its  language  Is  In  many  respects  ex- 
ceedingly vague,  If  not  meaningless.  What 
Is  meant  by  "one-half  per  cent"?  There  is 
no  express  requirement  that  the  question  of 
Issuing  anticipation  warrants  shall  be  sub- 
mitted  to  a  vote  of  tbe  people,  and  yet  It 
provides  that  the  warrants  shall  draw  Inter- 
est at  not  to  exceed  the  rate  authorized  by 
the  vote  taken.  By  the  first  part  of  section 
1  the  vote  Is  to  be  on  the  levy  of  a  tax  an- 
nually, but  subsequent  clauses  attempt  to 
authorize  the  commissioners  to  make  the 
levy  for  the  whole  period  of  10  years,  and 
draw  warrants  against  the  aggregate  amount 
of  such  tax  to  the  amount  the  levy  would 
produce  upon  the  assessment  of  tbe  pre- 
vious year.  The  requirement  In  section  4  as 
to  tbe  manner  In  which  the  election  shall  be 
held  is  irreconcilable  with  other  parts  of 
the  act,  and  admittedly  incapable  of  being 
compiled  with  In  this  and  other  counties  in 
the  state.  It  seems  to  contemplate  tbe  ne- 
gotiation and  sale  of  the  anticipation  war- 
rants, without  reference  to  the  making  of 
contracts  for  the  performance  of  the  work 
contemplated;  that  Is,  tbe  building,  raising, 
or  repairing  of  roads.  We  think,  however, 
giving  its  various  provisions  the  most  fa- 
vorable construction  to  the  validity  of  the 
statute.  It  clearly  contravenes  the  foregoing 
section  of  tbe  constitution,  and  Is  therefore 
Invalid.  As  before  indicated,  it  Is  a  mani- 
fest attempt  to  authorize  counties  through- 
out the  state,  not  under  township  organiza- 
tion, to  become  Indebted  beyond  tbe  llmlta- 
tlon  fixed  by  that  section.  It  cannot  be  de- 
nied that  if  the  legislature  can  by  an  act 
of  this  kind  authorize  counties  to  levy  a  tax 
of  "one-half  per  cent."  (whatever  that  may 
mean)  for  the  purpose  of  repairing,  raising, 
or  building  roads  for  a  period  of  10  years. 
It  may,  with  equal  right,  authorize  the  levy 
of  a  tax  at  any  greater  per  cent,  for  any 
number  of  years  for  any  other  lawful  pur- 
pose^ and  thus  allow  them  to  contract  debts 
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without  limit  Of  course,  tbe  attempt  Is  i 
made  to  evade  tbe  language  ot  the  coustl- 
tutlou,  and  the  construction  we  have  placed 
upon  It,  by  autborlzlng  the  Issue  of  so-called 
anticipation  warrants.  It  is  dear,  however, 
to  our  minds,  that  antJcipatloa  warrants  can- 
not be  Issued,  under  the  proTlslons  of  this 
act,  against  the  aggregate  amount  of  the 
tax  for  10  yesrs,  within  the  meaning  of  our 
decisions  which  hold  "that  when  llabillUes 
are  created,  and  appropriations  are  made, 
which  are  wltbin  the  Umlts  of  tbe  revenue 
accruing  to  meet  them,  they  are  not  debts, 
within  tbe  meaning  of  the  problbftlon  of  the 
ronstltutlon.**  Olty  of  Springfield  v.  Ed- 
wards, 84  in.  631,  and  Law  v.  People,  87  III. 
386.  In  order  to  authorize  the  Issuing  of 
warrants  upon  an  appropriation  so  as  to 
give  tbe  transaction  the  effect  contemplated 
Iqr  the  foregoing  rule,  it  Is  a  prerequlfdte 
that  the  tax  appropriated,  upon  which  tbe 
warrants  are  drawn,  must  at  tbe  time  be 
actually  levied,  and,  second,  that  the  legal 
effect  of  tbe  contract  between  the  corpora- 
tion and  the  Individual  receiving  the  war- 
rants, made  at  the  time  of  the  appropria- 
tion, most  be  tbat  the  appropriation,  and  is- 
suing and  accepting  of  tbe  warrants  on  the 
treasury  for  their  payment,  Is  such  as  to 
prevent  any  liability  on  the  contract  against 
the  corporation.  As  we  said  in  City  of 
^nrlngfleld  v.  Edwards,  supra:  "Tbe  prin- 
ciple, as  we  understand.  Is,  there  Is  In  such 
case  no  debt,  because  one  thing  Is  simiriy 
given  and  accepted  In  ezchai^e  for  another. 
When  tbe  appropriation  Is  made,  and  the  or> 
der  or  warrant  on  the  treasury  for  Its  pay- 
ment Is  Issued  and  accepted,  tbe  transaction 
Is  closed  on  tbe  part  of  the  corporation; 
leaving  no  future  obligation,  either  absolute 
or  contingent,  upon  It,  whereby  its  debt  may 
be  increased.  But  until  a  tax  is  levied  there 
Is  nothing  In  existence  which  can  be  ex- 
changed, and  an  obligation  to  levy  a  tax  In 
the  future  for  the  benefit  of  a  particular 
Individual  necessarily  implied  the  existence 
of  a  present  debt  in  favor  of  the  Individual 
against  the  corporation,  which  he  Is  lawfully 
entitled  to  have  paid  by  the  levy.  If  the 
making  of  the  appropriation,  and  Issuing 
and  accepting  a  warrant  for  Its  payment, 
do  not  have  the  effect  of  relieving  the  cor- 
poration of  all  liability,  or.  In  other  words, 
If  It  incurs  any  liability  thereby,  It  must 
manifestly  incur,  either  absolutely  or  con- 
tingently, a  debt"  Under  section  1,  art  9, 
of  the  constitution  of  this  state,  all  taxes 
must  be  levied  by  valuation;  the  value  to  be 
ascertained  by  some  person  or  persons  to  be 
elected  or  appointed.  There  can  be  no  law- 
ful levy  of  a  tax,  except  upon  an  assessment 
and  under  our  syst^  all  assessments  are 
made  annually.  How  can  a  lawful  levy  of 
a  tax  be  made  In  188&  for  a  year  10  years 
in  the  future?  Admittedly,  the  value  of  the 
tazaUe  property  of  Alexander  county  for 


I  each  of  the  years  after  1889  la  Impossible 
of  ascertainment  now.  Therefore  the  mere 
order  of  the  county .  commissioners  tbat  a 
levy  be  made  In  those  future  years  amounts 
to  nothing  as  an  actual  levy  of  a  tax.  A 
tax  cannot  be  said  to  be  levied  until  It  baa 
been  extended  against  assessed  taxable  prop- 
erty. Moreover,  no  one  can  now  tell  what 
the  amount  of  tbe  levy  will  be  at  the  end 
of  10  years,  so  that  warrants  may  be  drawn 
within  that  amount.  How,  then,  can  it  be 
said  that  warrants  may  be  drawn  upon  the 
taxes  for  tbe  aggregate  amount  levied  for 
the  whole  10  years.  This  difficulty  Is  rec- 
ognized by  the  act  itself,  and  an  attempt  Is 
made  to  avoid  it  by  authorizing  the  Issue 
of  anticipation  warrants  to  the  amount  that 
tbe  levy  would  produce,  based  <m  the  as- 
sessment of  the  preceding  year  upon  the  tax- 
able property  of  tbe  county;  that  is.  hav- 
ing ordered  a  levy  of  one-half  of  1  per  cent, 
upon  the  taxable  property  of  tbe  county  for 
each  of  the  years  from  1899  to  1908,  liu^n- 
slve,  the  county  commissioners  of  Alexander 
county  may  Issue  anticipation  warrants  upon 
tbat  levy  to  the  amount  that  It  would  pro- 
duce,  based  on  the  assessment  of  the  year 
1898.  There  Is  no  reason  for  presnmlng 
(much  less  can  It  be  ascertained  as  a  fact) 
that  the  assessment  for  the  year  188S  is  not 
greater  In  amount  than  for  1S99.  or  will  be 
for  each  of  the  remaining  nine  years.  As 
shown  by  the  report  of  the  state  board  of 
equalization  for  the  year  1809,  the  taxaUe 
property  of  this  county  was  greater  in  1898 
than  it  was  for  the  year  1809.  In  the  aotv 
ceedlng  years  the  amount  may  or  may  not 
be  80  Increased  tbat  the  levy  for  tbe  whole 
10  years  will  be  sufflcient  to  pay  anticipa- 
tion warrants  based  on  the  assessment  of 
1886.  Whether  that  will  be  bo  or  not  Is 
wholly  uncertain.  To  say  that  If  It  proves 
insufficient  tbe  loss  must  fall  upon  the  faold- 
ers  of  tbe  warrants,  does  not  meet  the  ques- 
tion here,  which  is  whether  anticipation 
warrants  can  be  lawfully  drawn  upon  a  levy, 
the  amount  of  which  cannot  be  ascertained 
80  as  to  relieve  tbe  transaction  on  tbe  part 
of  tbe  county  of  the  character  of  ''becoming 
Indebted"  beyond  the  constitutional  limit. 
It  Is  by  no  means  clear  that  the  act  is  not 
also  In  conflict  with  section  8,  art  9,  ot  tbe 
constitution,  but  It  Is  unnecessary  to  ex- 
press any  opinion  on  tbat  question  now. 

We  are  of  tbe  opinion  that  there  are  other 
considerations  upon  which  the  decree  of  the 
court  below  would  have  to  be  affirmed,  even 
if  the  statute  could  be  upheld;  but  regard- 
ing the  legislation  as  vicious,  and  calculated 
to  lead  to  evil  results.  In  breaking  down  the 
wise  provi8*ons  of  the  constitution  against 
municipalities  becoming  indebted  beyond  the 
limit  fixed,  we  prefer  to  base  the  decision 
on  the  broad  ground  tbat  the  law  la  invalid. 
The  decree  of  tbe  circuit  court  will  be  af> 
firmed.  Decree  affirmed. 
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(Sapreme  Court  of  Illinoii.   Jane  21,  1900.) 
ATTORNKT  AND  CLIENT— DI  SB  AH  MB  NT  OF  AT- 
TORNBT— PR0FB8S10NAL  UISCONOUOT-^ 
SVIDBNCE-rSUPFXCIBMCT. 

LAn  attorney  who  induces  a  court  to  al- 
low an  appeal  py  presentios  an  appeal  bond 
with  Buretfes  whom  he  knows  to  be  worthleu 
or  flctitioua  persons  practices  a  frand  on  the 
conrt  snhjecting  him  to  disbarment. 

2.  An  attorney  In  varioue  suits  obtained  ap- 
peals on  bonds,  some  of  which  were  made  by 
sureties  known  to  him  to  be  without  pmperty, 
and  whidi  he  presented  to  the  eonrt  knowing 
that  the  affidavits  as  to  the  property  owned  by 
the  sureties  were  false.  He  presented  other 
bonds  signed  by  fictitious  sureties,  whose  sig- 
natures were  in  his  handwriting,  and  was  un- 
able to  state  who  was  present  when  such  bonds 
were  signed,  and  his  explanations  were  contra- 
dictory and  conflicting.  Beld  sufficient  to  sus- 
tain an  Information  charging  such  attorney 
with  flHng  falB^  fletltlooa,  and  vorthleis  ap- 
peal bouTla. 

3.  In  a  pending  action  on  a  note  in  which  a 
default  was  entered,  an  attorney  filed  a  plea 
denying  Its  execution,  attached  to  which  was 
an  affida^rit  of  merits  punxntin^  to  be  signed 
hy  defendant.  The  signature  was  not  that  of 
defendant,  and  he  never  signed  any  such  af- 
fidavit before  the  notary  before  whom  it  pur- 

Eorted  to  be  made.  The  signature  was  shown 
r  uperts  to  be  in  tbc>  bandwritinf  of  such 
attorney.  There  i  were  other  affidavits  in  the 
case  by  fictitious  persons,  whose  signatures 
were  In  the  handwriting  of  such  attorney.  De- 
fendant had  executed  the  note,  and  did  not  dray 
having  done  so.  BM  sufficient  to  sustain  an 
information  against  such  attorney  charging  bim 
with  fraud  and  deception,  and  with  presenting 
to  the  conrt  false  and  forged  affidavits. 

Information  by  the  people  of  the  state  of 
nilnolB,  on  relation  of  Charles  S.  Deneen, 
against  Charles  Plckler,  for  revocation  of 
defendant's  license  as  attorney  at  law.  Or- 
dered that  defendant's  name  be  stricken 
firom  nfll  of  attorneys. 

This  Is  an  Information,  filed  in  this  court 
bjr  Chnries  B.  Draeen,  stnttf  s  attorney  for 
CocA  eomty,  In  behalf  of  the  pec^e  of  the 
state,  npooi  tbe  wlatlon  of  the  grievance 
cinnmlttee  of  the  bar  assodatlon  ot  Cblca- 
KO,  against  tbe  respondent,  Cbaries  Plckler, 
an  attmney  and  oounselor  at  law,  licensed 
as  such  under  the  roles  of  this  court  and 
tbe  law  of  tbe  state,  charging  the  said  Plck- 
ler wltb  unprofessional,  dishonorable,  and 
scandalous  conduct  calculated  to  bring  tue 
courts  ot  justice  Into  disr^nte  and  con- 
tempt, and  to  tarnish  the  good  name  of  the 
legal  profession,  and  asking  that  the  li- 
cense of  the  said  Plckler  be  revoked  and 
his  name  stricken  from  tue  rolls  of  the  su- 
preme court,  and  that  he  no  longer  be  per- 
mitted to  occupy  or  exercise  the  ofl3ce  of 
attorney  and  counselor  at  law  In  the  state. 
The  Information  is  signed  by  the  state's 
attorney  ot  Oook  county  and  .  by  five  mem- 
bers of  tbe  bar  of  Oblcago.  cmsUtuting  tbe 
grievance  committee  above  named..  The  re- 
spMidait.  nt^ler,  baa  filed  a  swoiu  answer 
denying  the  charges  set  up  against  tatm  in 
the  information.  By  an  order  of  this  court, 
George  M.  Stevens  was  appointed  referee 
with  dlrecthm  to  take  testluKmy  In  ration 


to  the  matters  Involved,  and  to  report  the 
same  to  this  court  The  testimony  has  been 
so  taken,  and  returned,  and  an  abstract 
thereof  has  been  made,  and  tbe  same  Is  aob- 
mltted  to  us  for  our  consldwatloa. 

Charles  8.  Deneen,  State  Atty.  (Bdwln  M. 
Ashcraft,  Frank  Asbury  Johnson,  and  L.  D, 
Oondee.  of  counsel),  for  the  People. 

HAGBUDER,  J.  (after  stating  the  facts). 
1.  It  Is  chai^d  In  the  Information  tliat 
the  respondent,  CBiarles  Plckler,  who  was  li- 
censed by  this  conrt  on  October  22,  1894,  as 
an  attorney  and  counselor  at  law,  has  been 
guilty  of  filing  In  the  several  courts  of  Cook 
county  false,  fictitious,  forged,  and  worth- 
less appeal  bonds  In  sundry  and  divers  suits 
and  actions.  There  can  be  no  doubt  that 
It  Is  professional  misconduct  In  a  lawyer  to 
perfect  appeals  on  worthless  or  straw  bonds. 
When  a  lawyer  Induces  a  court  to  enter  an 
order  allowing  an  apfieal,  by  presenting  an 
appeal  bond  with  sureties  whom  he  knows 
to  be  worthless  or  fictitious  persons,  be  prac- 
tices a  fraud  upon  the  conrt.  Unprofession- 
al conduct  on  the  part  of  an  attorney  In- 
volves a  breach  of  the  duty  which  ^fes- 
flJonal  ethics  ^otn,  and  such  a  breach  ti£ 
duty  may  consist  "in  attempting  by  any 
means  to  practice  a  frauds  Impose  upon,  or 
deceive  tbe  court*'  Bx  parte  Dltchbum,  62 
Pac.  6&4.  83  Or.  63S.  An  attorney  Is  liable 
to  disbarment  "for  obtaining  a  ruie  or  order 
on  false,  equivocal,  or  groundless  sugges- 
tions." Weeks,  Attya.  at  Imw  (2d  Ed.)  p. 
ITO:  daxke  v.  Gorman,  3  Taunt  402;  Bolfe 
V.  Rogers,  4  Tannt  IflL  The  record  Is  vo- 
luminous, and  contains,  beddes  a  large  mass 
of  testimony,  nearly  100  apposl  bonds  filed 
within  a  poiod  of  about  two  years  by  the 
respondent  It  is  Impossible  for  us,  within 
tbe  compass  of  an  t^liUon,  to  state  In  full 
all  the  facts  with  reference  to  the  various 
transactloiui  amtearing  in  the  record.  We 
can  do  nothing  more  than  allude  to  a  por- 
tion of  the  evidence. 

Beqpondent,  In  1802,  was  at  JachsonvlUe^ 
FUl,  there  engaged  In  some  capacity  with  tbe 
Standard  Oil  Company  part  of  the  time,  and 
with  some  railroad  conqiany  a  part  of  the 
time.  In  tbe  summer  of  1882  he  organized  a 
World's  Fair  Tourist  Company,  and  devoted 
much  time  to  advertising  and  canvassing  for 
it  Associated  vrith  him  In  this  enterprise  at 
Jacksonville  was  one  Harry  I.  Greene,  a  ste- 
nographer wbo  acted  there  as  a  court  reporter. 
In  1888  respondent  came  to  Chicago  on  busi- 
ness connected  with  this  tourist  company,  and 
became  associated  with  a  company  known 
as  the  Columbian  Union  ot  Hotels.  Shortiy 
thereafter,  and  in  1S04,  Gieene  came  to  Chi- 
cago from  Florida.  Plckler  located  near  the 
World's  Fair  grounds  on  Slxty-Tblrd  street 
In  his  Columbian  Union  of  Hotels,  ot  wblch 
he  was  the  general  manager,  he  was  associ- 
ated with  Gay  Dom  and  his  wife,  Charlotte 
B.  Dom,  and  David  E.  Towne  and  one  Wil- 
liam Hough..  In  October,  IBM,  tbe  resptmd' 
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ent.  after  an  extended  trip  to  the  south  and 
west,  returned  to  Chicago,  and  In  that  month 
was  admitted  to  the  bar.  He  took  np  his 
residence  at  226  East  Sixty-Third  street,  at 
what  Is  known  as  the  "Coliseum  Hotel,"  one 
of  the  hotels  operated  by  him  and  bis  associ- 
ates during  the  World's  Fair.  He  had  an 
office  In  some  part  of  this  hotel  from  that 
time  up  to  the  time  of  filing  this  Information. 
At  this  hotel  be  was  thrown  Into  contact  with 
certain  parties,  named  C.  G.  Gibson,  George 

A.  Loughrldge,  and  David  D.  Branamau.  At 
this  hotel,  also,  Greene  boarded.  All  the  par- 
ties thus  named  figure  prominently  in  the 
matter  of  the  appeal  bonds  hereinafter  refers 
red  to.  Greene  was  a  man  of  no  pecuniary 
responsibility,  and  was  in  the  habit  of  bor- 
rowing small  sums  of  money  from  parties,  by 
whom  he  was  employed,  to  pay  for  bis  meals 
and  dally  expenses.  Gay  Dom  and  his  wife 
constltnted  the  members  of  a  real-estate  firm, 
known  as  C.  E.  Dorn  &  Co.  This  firm  appears 
to  have  had  Its  office  with  the  respondent  at 
the  Coliseum  Hotel,  226  East  Sixty-Third 
street,  or  in  the  building  of  which  the  hotel 
was  a  part  The  respondent  Plckler,  had 
other  offices  In  the  business  part  of  the  city 
of  Chicago  at  various  times,— at  the  Mar- 
quette Building,  at  70  La  Salle  street  at  9S 
Clark  street  and  In  the  Unity  Building,  and 
in  the  Opera  House  Building.  Bespondent 
was  also  connected  with  what  was  called  the 
Original  Real-Estate  Auction  Company,  70 
La  Salle  street.  The  evidence  shows  that  the 
chief  business  of  Dorn  and  the  Original  Real- 
Estate  Auction  Company,  and  of  those  con- 
nected therewith,  was  to  purchase  equities  of 
redemption  in  Improved  property  which  was 
subject  to  mortgage,  where  the  owners  of 
such  equities  were  unable  to  resist  foreclosure 
against  their  property  or  to  retain  possession 
on  account  of  the  Incumbrances.  The  plan 
seema  to  have  been  to  Induce  these  owners 
to  convey  the  Incumbered  property  to  some 
person  selected  by  Plcfcler  or  his  associates, 
and  take  back  from  such  person  a  second 
mortgage  supposed  to  represent  the  value  of 
the  equity,  the  purchaser  agreeing  to  pay  off 
the  Incumbrance,  and  thereby  make  what 
theretofore  had  been  a  second  mortgage  a 
first  mortgage  upon  the  property,  in  theee 
cases  the  purchaser  was  represented  to  be  a 
man  of  means  and  able  to  pay  off  the  Incum- 
brance, but  the  possesion  of  the  property  was 
always  delivered  to  the  purchaser,  who  col- 
lected the  rents.  The  evidence  shows  tiiat  In 
very  many  of  these  cases  the  equities  were 
traiuferred  to  parties,  real  or  fictitious,  se- 
lected by  the  respondent  and  that  the  re- 
spondent Hiereatter  received  the  rents.  None 
of  the  mortgages  were  ever  paid  off  In  cases 
of  the  purchases  of  these  equities,  nor  was 
any  cash  ever  paid  on  accotmt  of  such  par- 
chases;  notes  secured  by  a  second  mortt^ge 
were  s^ven,  and  these  notes,  or  second  mort- 
gages, were  never  paid.  The  parties  selected 
to  hold  these  equities  were  mainly  Brana- 
man,  Gibson,  Oreene,  Loughrldge,  and  David 

B.  Towne,  and  one  Edward  P.  Lester  tfaough^ 


the  evidence  tends  very  concluslrely  to  show 
that  Lester  was  a  fictitious  person.  Lougb- 
ridge  was  for  a  time  a  clerk  at  the  Coliseum 
Hotel  and  an  art  student  hut  Is  not  shown 
to  be  a  person  of  any  financial  ability.  He 
refuses  to  answer  all  questions  In  relation  to 
the  prop«ty  which  was  transferred  to  him, 
or  in  reference  to  his  Interest  tbereia  Brana- 
man  was  a  young  man  who  came  to  Chicago 
from  Moultrie  county.  He  had  read  law  at 
Valparaiso,  Ind.,  and  had  there  studied  short- 
hand and  typevpritbig,  but  was  not  admitted 
to  the  bar  In  Illinois.  He  seems  to  have  come 
to  Chicago  In  1896,  and  wAs  employed  by 
Dorn  and  Plckler  at  their  office  In  the  Coli- 
seum Hotel  to  do  typewriting  and  reporting 
for  them,  receiving  a  salary  for  a  part  of  the 
time  of  five  dollars  a  week,,  and  for  part  of 
the  time  of  two  dollars  per  week,  and  board 
and  car  fare,  and  a  part  of  the  time  eight 
dollars  a  week.  The  record  shows  that  be 
was  a  man  of  no  property  whatever,  and 
held  the  title  to  none,  except  sudi  as  was  con- 
veyed to  him  by  Pickler  or  at  the  Instance  of 
Plckler.  Branamau  states  that  at  the  request 
of  Plckler  he  consented  to  hold  the  equities  for 
Pickler  and  those  associated  with  him  In  the 
Original  Real-Estate  Auction  Company.  Bran- 
amau was  at  the  office  of  that  company  at 
70  La  Salle  street  in  Chicago,  and  refers  to  a 
few  of  the  equities  which  were  transferred  to 
him.  Branamau  says  that  the  deeds  were 
made  to  him  of  incumbered  property,  and  lie 
signed  notes  and  trust  deeds  or  mortgages  for 
the  equities  at  PIckler'a  request  but  that  upon 
this  property  nothing  was  ever  paid.  Some- 
times he  was  introduced  to  the  parties  making 
these  conveyances  by  Pickler,  but  did  not 
know  them,  nor  anything  about  the  trans- 
fers except  what  Pickler  told  him.  When 
Branaman  conveyed  away  the  property  in 
cases  where  he  held  the  title  thereto,  be  knew 
nothing  about  the  parties  to  whom  such 
property  was  conveyed,  hut  made  the  convey- 
ances under  the  direction  of  Plckler.  Gibson 
was  wholly  IrreBponslhle,  and  had  no  property 
except  what  was  conveyed  to  him  In  the  man- 
ner above  stated;  was  a  dry-goods  clerk,  part 
of  the  time  out  ot  employment  and  looking 
for  a  job,  and  part  of  the  time  engaged,  as 
one  of  the  witnesses  says,  In  "wrecking 
World's  Fair  bnlldlngs,  or  purchasing  ma- 
terials In  World's  Fair  buildings." 

Gay  Dorn  owned  a  vacant  lot  In  Chicago 
between  Seventy-aecond  and  Seventy-Third 
streets,  described  as  "lot  18,"  etc.  The  tes- 
timony shows  that  this  lot  19  was  worth 
about  12,000,  though  some  of  the  witnesses 
put  the  value  at  a  little  more  tlian  $2^100. 
On  July  6, 1892,  Dom  placed  a  mortKoge  up- 
on this  lot  for  92,000,  on  which  be  never 
paid  anything,  either  principal  or  interest 
and  no  taxes  were  paid  on  the  lot  after  the 
making  of  the  mortgage.  On  AugBst  20. 
1891,  Dom  conveyed  this  lot  to  the  re^ond- 
ent  Plckler,  the  latter  assuming  the  pay- 
ment of  the  mortgage.  On  May  6,  18BS,' 
Plckler  conveyed  lot  19  to  Charles  C.  Gibson, 
the  peifsm  abore  vamed,  vbose  address 
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nerer  to  have  been  discovered  by  the 
parHea  Interested  In  flndlng  It;  but  the  deed 
to  Gibson  was  not  recorded  until  July  16^ 
1885k  On  Jnne  24.  1805.  Plckler  was  the  at- 
torney for  Dom  in  a  certain  case  before  a 
Justice  of  the  peace,  wherein  one  Stephens 
recovered  a  Judgment  against  Dom,  and 
prayed  an  appeal  therefrom  to  the  circuit 
court  of  Cook  cotmty.  The  appeal  bond 
was  signed  by  Charlotte  £1.  Dom  as  princi- 
pal and  Charles  a  Gibson  as  surety.  On 
the  back  of  this  appeal  bond,  wblcb  was 
filed  in  the  circuit  court  by  Plckler,  Is  an 
affidavit  signed  by  Gibson  and  sworn  to  be* 
fore  Plckler  as  a  notary  public,  wherein  Gib* 
son  swears  that  he  is  worth,  over  and  above 
all  his  Just  HabiUties.  the  sum  of  $2,500,  and 
that  he  Is  the  owner  of  said  lot  Id,  of  the 
value  of  $6,000,  incumbered  for  ¥4,000. 
AYhen  Gibson  swore  to  that  affidavit— If  he 
did  swear  to  It— he  not  <nily  was  not  worth 
$2,500,  but  was  not  worth  one  cent,  and  the 
property  which  Is  therein  sworn  to  be  worth 
$6,500  was  not  worth  more  than  $2,000. 
The  falsity  of  tbla  affidavit  must  have  been 
known  to  the  respondent  Plckler,  because 
be  bad  himself  only  a  short  time  theretofore 
conveyed  this  lot  to  Gibson,  and  knew  Its 
valne,  and  knew  the  amount  of  Incumbrance 
upon  It,  and  knew  the  pecuniary  standing 
of  Gibson,  who  is  not  shown  to  have  paid  a 
single  cent  for  the  lot.  and  to  have  merely 
taken  the  title  at  the  request  of  Plckler. 
On  October  9,  1806.  Gibson,  by  a  deed  dated 
and  acknowledged  on  October  0,  1806.  con- 
veyed lot  19  back  to  the  respondent,  Charles 
Plckler,  but  this  deed  was  not  recorded  un- 
til March  18,  1806^  In  the  meantime.  In  a 
suit  brought  by  Harry  B.  Orr  against 
Charles  Plckler  before  a  Justice  of  the  peace, 
wherein  Judgment  was  rendered  against 
Plckler,  Plckler  upon  October  26^  1805,  filed 
an  appeal  bond  In  the  circuit  court  of  Cook 
county,  signed  by  himself  as  principal  and 
Charles  C.  Gibson  as  surety.  Upon  the  back 
of  this  appeal  bond  Is  an  affidavit,  purport- 
ing to  be  signed  by  Charles  C.  Gibson  and 
to  be  sworn  to  before  Charles  Plckler  as  no- 
tary public  on  October  28.  1806,  in  which 
Gibson  swears  that  he  is  worth,  over  and 
above  all  bis  Just  llabiUtles,  the  sum  of 
SOO,  and  that  he  is  the  owner  of  said  lot  19. 
The  respondent  most  have  known,  when  he 
administered  the  oath  to  Gibson,  that  the 
affidavit  which  Gibson  was  swearing  to  be- 
fore him  waa  false,  not  only  tai  the  atate- 
ment  therein  made  that  GUbson  waa  worth 
bat  alao  fat  the  statemait  that  Olb- 
wnt  was  the  ownw  of  lot  18;  for  at  fliat 
time  Gibson  did  not  hold  the  tiUe  to  lot  19, 
but,  on  the  contrary,  had  conveyed  that  ti- 
tle to  Plckler  hlmaelf  17  days  theretofore,  to 
wit,  on  October  1886.  There  can  be  no 
doubt  that  the  respcmdent  Imposed  npcoi  the 
court,  and  Intended  to  Impose  npon  the 
court  by  creating  the  belief  that  Glbaon 
was  a  responsitde  party  and  owned  lot  19, 
when  he  was  not  responsible  and  did  not 
own  tot  .10.  Would  any  honorable  lawyer; 


acting  as  a  notary  pabll<^  administer  an 
oath  to  a  surety  that  the  latter  owned  a 
piece  of  property,  when,  as  a  matter  of  tAVt, 
the  lawyer  himself  owned  It.  and  then  pre- 
sent and  file  and  use  such  bond  In  order  to 
secure  an  ai^eal  from  a  Judgment  against 
himself? 

On  December  24, 1806.  In  the  case  of  Vncba 
A  Lang  Mfg.  Co.  V.  Gay  Dom.  the  respond 
mt,  Charles  Plckler,  filed  an  appeal  bond 
signed  by  Gay  Dom  as  principal  and  C  a 
Gibson  as  surety,  on  the  back  of  which  bond 
is  an  affidavit,  signed  by  C.  a  Gibson  and 
sworn  to  before  Charles  Plckler  as  notary 
public  on  December  24,  1896,  wherein  Gib- 
son swears  that  he  Is  worth,  over  and  above 
all  his  Just  liabilities,  the  snm  of  $4,000,  and 
that  be  is  the  owner  in  fee  simple  of  said  lot 
19.  When  the  respondent  filed  tbls  appeal 
txnid,  be  knew  that  It  was  worthless  so  far 
as  the  surety  was  concerned,  and  he  knew 
that  the  affidavit  made  npon  the  back  of  it 
was  false,  because,  although  on  December 
1896,  the  date  of  the  affidavit,  the  title 
to  lot  19  appeared  of  record  in  Gibson,  in- 
asmuch as  the  deed  from  Gibson  to  the  re- 
spondent was  not  recorded  until  March  18. 
1806.  yet.  as  matter  of  fact,  the  title  to  the 
lot  was  In  the  respondent,  and  had  been  ever 
since  October  0,  1896.  when  Gibson  conv^ed 
It  to  the  respondent  By  this  conduct  Gib- 
son was  presented  to  the  court,  not  only  as 
a  man  who  was  pecuniarily  responsible,  but 
as  the  man  who  owned  lot  19;  the  court 
thereby  was  deceived  and  imposed  upon. 
Whether  or  not  the  respondent  was  afraid 
to  trust  Gibson  with  the  title,  and  for  that 
reason  had  it  conveyed  back  to  himself  on 
October  9. 1895,  does  not  appear,  but  the  fact 
that  the  deed  from  Gibson  to  himself  was 
withheld  from  the  record  during  the  period 
when  these  appeal  bonds  were  executed  In- 
dicates very  clearly  that  the  showing  made 
by  the  record  was  permitted  to  exist  for  the 
purpose  of  deceiving  the  court  and  the  par- 
ties Interested  as  to  the  ownership  of  the  lot 
Again,  on  February  29.  1896.  in  the  case  of 
Jackson  v.  Hulse,  the  respondoit  Plckler, 
filed  an  appeal  bond  as  the  attorney  of  Hulze, 
signed  by  Frank  Hulse  as  principal  and  C. 
C.  Gibson  as  surety;  and  npon  the  back  of 
the  appeal  bond  Is  an  affidavit  signed  by  0. 
C.  Gibson  and  swom  to  on  Febraary  29, 
1896,  before  Caiarles  Plckler  as  notary  pub-' 
Uc,  In  which  Gibson  swears  that  he  Is  worth, 
over  and  above  aU  bis  Just  llabUItles,  $4,000. 
and  that  be  is  the  owner  In  fee  simple  ot  lot 
10.  At  that  time  the  statements  In  this  af- 
fidavit were  false,  and  known  to  be  false  by 
the  reqiondMit.  who  administered  the  oath 
to  ^ant  The  surety  opon  the  bond  rigned 
by  Hnlie  was  worthless,  and  waa  known  to 
respondmt  to  be  worthless.  Again,  on  Jan- 
uary 18,  1896,  In  the  case  of  Chicago  Stceet 
Indicatmr  ft  Advertising  Oo.  v.  Gay  Dom  and 
Charlotte  B.  Dom,  the  tespondoit  presented 
and  filed  an  an;)eal  bond,  signed  by  Gay 
Dom  and  Gbarlotte  E.  Dom  as  prindpiUs 
and  by  0.  O.  Gibson  as  soretTi  npon  the  back 
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of  Which  Is  an  affidavit  signed  b;  C.  C  Gib- 
son and  sworn  to  before  Charles  Piekler  as 
notary  public  on  January  18,  1896,  Id  which 
(ilbson  Bwears  that  he  Is  worth,  over  and 
above  all  his  liabilities,  over  f4,000.  and  that 
he  Is  the  owner  In  fee  simple  of  said  lot  19, 
and  that  the  same  1b  worth  $4,000  over  and 
above  any  Incumbrances  thereon.  This  af- 
fidavit was  false,  and  was  known  by  the  re- 
spondent to  be  false,  not  only  as  to  the  val- 
ue of  lot  19,  but  as  to  its  ownership.  Again, 
on  March  18,  1896,  in  the  case  of  Palmer  t. 
Keck,  the  respondent,  Plckler,  filed  an  ap- 
peal bond  signed  by  William  T.  Keck  as 
principal  and  0.  C.  Gibson  as  surety,  dated 
March  18,  1896,  upon  the  back  of  which 
bond  is  an  affidavit  of  Glheon,  the  surety, 
sworn  to  on  that  date  before  Charles  Plckler 
as  notary  public,  wherein  Gibson  swears  that 
he  is  worth,  over  and  above  all  his  just  lla* 
billUes,  the  snm  of  $5,000,  and  that  he  is  the 
owner  of  said  lot  In  fee  simple,  and  that  the 
same  Is  worth  $4,000  over  and  above  all  In- 
cumbrances. This  affidavit  was  also  false, 
and  was  known  to  be  false  by  the  respond- 
ent, Plckler;  but  it  further  appears  that  on 
the  very  day,  to  wit,  March  18,  1896,  upon 
which  this  bond  vras  taken  and  approved, 
the  deed  which  had  been  made  by  Gibson  to 
Plckler  on  October  9,  1805,  was  recorded, 
and  on  the  same  day  a  deed  was  executed 
and  acknowledged  by  Charlea  Plckler  to  Har- 
ry I.  Greene,  conveying  said  lot  19.  This 
deed  from  Plckler  to  Greene,  though  execut- 
ed and  acknowledged  on  March  18,  1896, 
was  not  recorded  until  July  17,  1896;  and 
yet,  on  April  23,  3896,  in  the  case  of  Clancey 
r.  Charlotte  E.  and  Gay  Dom,  the  respond«it 
filed  an  appeal  bond  for  the  Doms,  signed 
by  them  as  principals  and  by  himself  as 
surety,  and  procured  the  approval  of  said 
bond  by  a  Judge  of  the  circuit  court;  and 
upon  the  hack  of  that  bond  appears  au  affida- 
vit signed  by  the  respondent  Charles  Plck- 
ler, and  sworn  to  before  the  clerk  of  the 
court  on  April  22,  1896,  In  which  the  re- 
spondent swears  that  he  Is  the  owner  In  fee 
simple  of  said  lot  19,  and  that  the  same  Is 
worth  96,500,  and  Is  mortgaged  for  $2,000. 
can  there  be  any  doubt  that  the  affidavit 
thus  sworn  to  by  the  respondent  was  false, 
and  made  for  the  purpose  of  making  the 
circuit  court  an^rove  of  the  bond?  Not  only 
was  the  lot  not  worth  $6,600,  but  respond- 
ent was  not  then  the  owner  of  It,  inasmuch 
as  biy  a  deed  dated  and  acknowledged  there- 
tofore cm  Mardi  18,  1896,  respondent  had 
conveyed  the  lot  to  Harry  I.  Greene.  The 
deed  erecnted  ttte  reepoDdeut  to  Harry 
I.  Greene  was  reeorded  on  July  17,  1896, 
and  between  the  lattor  date  and  October  27. 
1S96,  the  resiMndoat,  Plckler,  filed  12  appeal 
bonds  In  each  of  33  cases,  and  each  of  these 
appeal  bonds  was  signed  by  Greene  as  sure- 
ty. On  the  back  of  each  of  tiieae  bonds  Is 
an  offldavlt  by  Greoie,  swearli^  that  he  to 
the  owner  oC  said  lot  19,  and  that  the  suae 
Is  worth  $7,000  and  Ihcnmbered  for  $2,000. 
In  one  of  these  affld»lts  Greene  sweazs  that 


he  Is  worth  $10,000  above  an'llabUltles,  and 
in  other  of  the  affidavits  be  swears  that  he 
Is  worth  $6,000  over  and  above  all  Uabill- 
ties.  Many  of  these  affidavits  purported  to 
have  been  sworn  to  before  a  notary  named 
William  J.  Lee,  but  parties  Interested  in  the 
cases  in  question,  testify  that  no  such  man 
has  been  fotmd  or  can  be  found.  Gibson 
cannot  be  found,  and  Greene  Is  IrresponsiUe. 
and  it  does  not  ^pear  that  he  ever  owned 
any  property,  except  in  cases  where  he  held 
the  title  for  the  respondrat,  and  at  the  re- 
spondenf  B  request.  One  of  the  cases  in 
which  Greene  signed  an  appeal  bond  aa  sure- 
ty is  the  case  of  Sprague  v.  Dom.  Mr.  Levi 
Sprague,  who  was  the  attorney  for  th«  ^aln- 
tlCf  in  said  suit,  and  who  obtained  a  lodg- 
ment against  Dom.  tried  to  find  Greene,  the 
surety  on  tiie  bond,  and  went  to  see  the  re- 
spondent, PicUer,  In  refermoe  to  Greene,  as 
respondent  was  the  attorn^  in  the  case  for 
the  defendant,  Dom.  Sprague  swears  that 
he  was  unable  to  find  Greene,  the  surety,  or 
to  find  the  notary,  William  J.  Lee.  who  had 
taken  the  oath  of  the  surety  as  indoreed  up- 
on the  bond.  He  swears  that,  when  he  went 
to  Bee  the  re^wndent,  the  respondent  denied 
knowing  anything  about  Greene,  bat  finally 
admitted  ,  that  he  did  know  bim,  and  yet  re- 
fused to  give  Sprague  any  information. 

Another  lot,  known  as  "lot  27  in  block  2. 
Glreenwood  Heights  subdivision,"  vma  made 
to  serve  the  same  purpose  aa  lot  19,  already 
mentioned.  I^ot  27,  having  a  frontage  of  25 
feet  and  a  depth  of  125  feet,  is  located  in  the 
open  prairie  about- 16  miles  from  Chicago. 
The  testimony  shows  that  it  is  not  worth 
more  than  $10  or  $12.  The  land  of  vrtilch  It 
IB  a  part  is  worth  about  $120  to  $126  per  acre 
as  fanning  land.  Block  2,  of  vrtilch  it  Is  a 
part,  and  block  1  adjoining,  are  Incumbered 
for  $8,000,  being  an  amount  largely  In  esceeas 
of  their  real  value.  The  title  to  this  lot  was 
conveyed  to  one  James  F.  Preston,  who  was 
connected  vrlth  the  Original  Real-Estate  Auc- 
tion Compuiy.  On  December  2,  1896,  the 
day  upon  whi<jh  the  deed  wa»  made  to  Pres- 
ton, the  respondent,  Plckler,  filed  an  appeal 
bond  In  the  case  of  Dnffln,  for  Use,  etc..  v. 
Northwestern  Nat  Bank,  with  Preston  as 
surety  thereon,  and  on  the  same  day,  to  wit 
December  2;  1886,  Preston  conveyed  said 
lot  27  to  David  D<  Brananan,  above  men- 
tioned. This  deed  purports  to  have  been  ac- 
knowledged on  December  2, 1896,  before  Wil- 
liam J.  Lee,  and  was  reeorded  aa  Decembw 
T,  1696.  Thereafter,  between  January  16. 
1897,  and  Febmary  2S,  1888,  tbe  reeptrndent 
liddw,  filed  tppetd  bonds  In Hve  cases,  with 
Branaman  as  snzety  on,  each  of  said  bonds. 
Upon  each  of  these  Vmds  is  an  affidavit  pur- 
porting to  be  signed  by  Branaman,  stating 
tiiat  he  was  the  o'fnier  of  fills  lot  27.  that  It 
was  nnlncnmbered,  that  It  was  worth  from 
$800  to  $860,  and  also  stated  that  he  CBvana- 
mai^  was  worth  $1,000  above  an  UabOitles. 
At  the  time  when  these  affldarlts  wwe  made, 
tbe  lot  was  not  worth  from  $80a  to  $860^  but 
was  only  worth  $10  i»  $12,  as  abore  stated; 


Digitized  by  Google 


m.)  PBOPLB  V.  PICKLBB.  387 


ud  Brmaman  waa  not  wovtti  $1,000  above 
all  UabllltiM,  bnt  waa  In  tbe  amploy  of  Don 
and  Plckler  at  a  few  dollars  per  week,  be- 
aldea  being  fumlahed  by  them  with  his 
board  and  a  room.  Tbe  falsity  of  these  af- 
fldaTlts  must  have  been  known  to  the  re- 
spondent. Pickler.  when  he  presented  the  ap- 
peal bonds  with  Branaman  as  surety  there- 
on, because  the  respondent  knew  that  Bran* 
aman  waa  pecuniarily  irresponsible,  and  also 
knew  the  value  of  the  lot  he  faaTing  caused 
the  lot  1»  be  c<HiTeyed  to  Branaman.  Brana- 
man, bowever,  whose  testimony  Is  in  the 
tecox6,  swears  that,  as  to  three  of  these 
bonds,  he  did  not  sign  them,  and  that  the 
signatures  thoreto,  purporting  to  be  his  slgna- 
tures,  were  not  really  bis  signatures;  and,  as 
to  William  J.  Lee,  before  whom,  as  a  notary 
public,  the  affidavits  Indorsed  upon  the  bonds 
appear  to  have  been  sworn  to  by  Branaman. 
Branaman  says  that  he  does  not  know  and 
never  saw  William  J.  Lee,  and  that  he  nev- 
er went  before  any  such  man  to  sign  or  ac* 
knowledge  any  papers.  The  writing  In  the 
body  of  four  of  these  bonds,  and  In  the  af- 
AdavltB  Indorsed  thereon,  are  proven  to  be 
In  Pickler's  handwriting.  On  February  26, 
1898,  the  next  day  after  the  execution,  or 
the  purported  execution,  of  the  last  bond 
signed  by  Branaman  as  surety,  Branaman 
made  a  deed  of  lot  27  to  Edward  P.  Lester. 
This  deed  was  acknowledged  on  February 
20,  1896,  by  Branaman  before  Qay  Dorn  as 
notary  public  and  was  recorded  on  March 
23,  1808.  The  deed  was  so  executed  by 
Branaman  to  Lester  at  the  request  of  the 
respondent,  Pl<^er.  Branaman  sweara  that 
be  never  bad  any  beneficial  Interest  In  lot 
27  of  any  kind  or  description,  and  that  he 
simply  signed  the  deed  because  Plckler  re- 
quested  him  to  do  so.  Branaman  further^ 
more  swears  that  he  never  knew  anybody 
named  Bdward  P.  Lester  while  he  waa  work- 
ing for  Plckler  or  at  any  other  time;  that 
he  Blmply  heard  Plckler  use  Mr.  Lester's 
name  in  connection  ,w]th  some  property. 
After  the  deed  was  executed  by  Branaman 
to  Lester,  between  April  28,  1888,  and  Sep- 
tember 20,  1888,  in  22  difEerent  cases  the  re- 
spondent, Plckler,  flled  22  appeal  bonds, 
CAch  of  which  purported  to  be  signed  by  E. 
P.  Lester  as  surety.  On  each  of  these  bonds 
Is  an  atBdavlt  purporting  to  be  sworn  to  by 
Edward  P.  Lester  or  by  Gay  Dom,  his  attor- 
ney In  fact,  swearing  that  Lester  is  the  own- 
er €t  said  lot  27,  and  that  the  same  is  free 
tTcm  Incumbrances  and  worth  from  $800  to 
$800.  In  some  of  these  affidavits  Lester  is 
made  to  swear  that  be  Is  worth  $5,000  above 
all  liabilities,  and  In  others  that  he  is  worth 
fiaooo  above  all  liabilities.  We  are  satisfied 
from  tbe  evidence  that  all  these  bonds  which 
were  signed  by  Lester  were  worthless,  and 
tiiat  they  were  known  to  be  worthless  by  the 
respondent,  Plckler,  when  be  presented  tbem. 
The  evidence  tends  very  strongly  to  show 
that  Lester  was  a  fictitious  person,  and  that 
no  such  man  ever  really  existed.  The  afflda- 
Tlti  on  some  of  the  bonds  purporting  to  hare 
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been  signed  by  Edward  P.  Leatw  appMr  to 
have  been  sworn  to  b^ore  one  Oscar  8. 
Drake,  a  notary  publle.  Drake,  whose  tes- 
timony Is  In  tbe  record,  stated  that  he  did 
not  know  Lester,  but  the  teaBOoAent,  Plck- 
ler. Introduced  a  man  to  taim  as  Edward  P. 
Lester,  and,  when  he  swore  a  man  to  an  af- 
fidavit for  Plckler,  Plckler  generally  intro- 
duced to  him  the  party  who  made  the  af- 
fidavit In  the  case  of  Holm  v.  l^ewls,  oa 
June  15,  1888,  Plckler  filed  an  appeal  bond 
with  Lester  as  surety,  scheduling  said  lot  as 
worth  from  $800  to  $850,  and  as  unlncumber^ 
ed.  The  attorney  for  Holm,  the  plaintiff  la 
that  case,  filed  an  affidavit  and  asked  to  have  ' 
Plckler  attached  for  contempt  for  filing  tbe 
appeal  bond  signed  by  Lester  as  surety,  atat- 
i'og  that  he  had  used  every  means  to  find  Les- 
ter, and  had  failed.  The  order  was  obtained 
requiring  Plckler  to  answer  certain  Inter- 
rogatories. He  admits  that  be  asked  Les- 
ter to  sign  the  bond,  but  Is  unable  to  state 
who  was  present  at  the  time.  In  his  an- 
swer and  in  his  testimony  he  makes  many 
contradictory  statements  In  regard  to  the 
man  Lester.  At  one  time  he  s^s  that  he 
has  never  resided  at  the  same  place  with 
Lester,  and  at  another  he  says  that  Lester 
lias  constantly  resided  at  226  East  Sixty- 
Third  street,  and  resided  there  at  the  time 
of  giving  his  answer,  to  wit,  on  December  20. 
1S8&  In  October,  1888t  he  told  an  attorney 
for  the  plaintiff  in  one  of  the  snlts.  In  which 
an  appeal  bond  had  been  filed  with  Lester  as 
surety  thereon,  that  I:«8ter  was  In  Burope. 
He  told  another  attorney,  interested  In  a 
similar  suit  that  Lester  was  a  nonresident 
and  was  In  New  York.  He  told  still  another 
attorney  that  Lester  was  a  broker  on-  the 
board  of  trade,  and  resided  somewhere  In 
Chicago,  but  that  he  did  not  know  where  he 
could  be  found.^  He  told  still  another  per- 
son that  Lester  waa  a  real-estate  man.  At 
least  three  persons  who  resided  at  226  E:ast 
Sixty-Third  street,  or  the  Coliseum  Hotel, 
swore  that  they  never  saw  any  such  man  tJi 
Lester  there,  and  never  knew  any  such  man. 
At  another  time  respondent  stated  In  one  of 
the  circuit  courts  of  Cook  county.  In  1888. 
that  Lester  was  on  his  way  from  New  York 
to  Cuba.  At  another  time  the  respondent 
swears  that  Lester  was  In  the  northern  part 
«(  Mexico.  He  is  unable,  however,  to  give 
bis  post-office  address,  and,  while  claiming 
that  he  has  received  letters  from  Lester,  de- 
clines to  produce  the  same.  A  power  of  at- 
torney Is  produced,  purporting  to  have  been 
executed  by  Kdward  P.  Lester  on  September 
6,  1888,  and  acknowledged  before  Plckler  as 
notary  public,  and  authorizing  Gay  Dom.  as 
attorney  In  fact  to  seU  or  mortgage  "my  real 
estate,  personal  property,  or  mixed  property; 
to  purchase  for  me  and  In  my  name,  for  cash 
or  in  exchange  for  my  real,  personal,  or  mix- 
ed property,  any  real,  personal,  or  mixed 
property;  to  borrow  money  by  pledging  aa 
security  any  of  my  real,  personal  or  mixed 
property;  to  sign  any  kind  of  an  Indemnify- 
ing or  security  bond;  to  do  any  act  or  thing 
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to  bind  me  whlcli  In  bli  discretion  he  may 
determine  to  be  expedient" 

On  May  8.  1807,  Charlotte  E.  Dom  and 
Gay  Dom  conveyed  the  Coliseum  Hotel 
property  to  one  Geor^  A.  Longlu-ldge.  Tble 
deed,  though  dated  May  8,  1897,  was  not  ac- 
knowledged until  June  32,  1897.  The  ac- 
knowledgment was  taken  before  the  re- 
spondent Plckler,  as  notary  public.  At  this 
time  the  property  was  Incumbered  by  two 
trust  deeds,  one  for  f20,000  and  the  other 
for  $6,000.  On  May  13,  1897.  Plckler  filed 
in  the  case  of  Van  Yllsslngen  t.  Dom  an  ap- 
peal bond  with  Charlotte  B.  Dom  as  surety, 
In  which  Charlotte  E.  Dom  swears  that  she 
Ifl  the  owner  of  the  property,  and  that  It  Is 
worth  $70,000  and  Incumbered  for  $20,000. 
This  affidavit  of  Charlotte  E.  Dom  was 
Bwom  to  before  Charles  Plckler  as  notary 
public  on  May  10,  1897.  On  June  11,  1897, 
Plckler  filed  an  appeal  bond  In  the  case  of 
Robs  t.  Dora,  with  Charlotte  E.  Dom  as 
surety  thereon,  and  on  the  back  of  which 
bond  was  an  affidavit  purporting  to  be  sign- 
ed by  Charlotte  E.  Dora  and  sworn  to  be- 
fore Charles  Plckler  as  notary  public,  In 
which  Mrs.  Dom  swears  tbat  she  Is  the  own- 
er of  the  Coliseum  Hotel;  that  It  Is  worth 
$70,000  and  Incumbered  for  $20,000.  After 
making  this  affidavit  on  June  11th,  before 
Plckler,  Mrs.  Dom  on  the  next  day,  June  12, 
1896,  acknowledged  the  deed  conveying  the 
■property  away  to  Longhrldge.  Thereafter 
Plckler  filed  three  appeal  bonds  In  three 
different  cases  with  Ix>ughridge  as  surety. 
As  has  already  been  stated,  Loughrldge  was 
a  clerk  In  the  Coliseum  Hotel,  and  a  man 
of  no  pecuniary  responsibility. 

On  October  20,  1808,  In  the  case  of  Clev- 
erly, for  Use,  V.  E.  J.  Fay,  the  respondent 
caused  an  appeal  bond  to  be  filed,  signed  by 
Mrs.  E.  J.  Fay,  by  Charles  Plckler,  attorney 
In  fact  as  principal,  and  by  one  H.  W.  Har- 
wood  as  surety.  Upon  the  back  of  this  bond 
la  an  affidavit  purporting  to  be  signed  by  H. 
W.  Harwood  and  to  be  sworn  to  before  Os- 
car S.  Drake.  In  which  Harwood  swears  tnat 
he  Is  worth  $20,000  above  liabilities,  and 
owns  the  property  set  forth  In  the  affidavit 
and  worth  $3,900.  The  property  which  Har- 
wood swears  that  he  owns  is  described  In 
his  affidavit  as  "lots  1  to  19  in  Oakland  sub- 
division, section  14,  township  39.  range  14.** 
The  testimony  shows  that  If  any  such  prop- 
erty exists,  It  is  some  distance  in  Lake  Mich- 
igan due  east  of  the  Auditorium  Hotel. 
Only  one  H.  W.  Harwood  can  be  found  In 
Chicago.  He  testified  In  this  case  that  he 
never  signed  the  appeal  bond  In  question, 
and  that  he  does  not  know  and  never  knew 
the  respondent  Charles  Plckler.  He  also 
swears  that  he  does  not  know  Oscar  Drake, 
the  notary  before  whom  the  affidavit  on  the 
appeal  bond  purports  to  have  been  sworn  to. 
An  expert  witness  placed  upon  the  stand, 
who  Is  acquainted  with  the  handwriting  of 
the  respondent  and  who  says  that  he  has 
reen  the  respondent  write  often,  swear^  that 
the  atgnature  of  H.  W.  Harwood  to  the 


appeal  bond  last  referred  to  la  In  tbe  hand- 
writing  of  the  respondent  Cbarlea  Plckler 
The  respondent  In  attempting  to  ezi^aln 
this  Harwood  matto:,  glTea  teatimmiy  wbldi 
Is  contradictory  and  confuli^  In  Its  charac- 
ter. In  a  contempt  proceeding,  InstltDted 
against  the  respondent  In  one  of  the  drcidt 
courts  of  Cook  county,  where  n  rule  was  en* 
tered  against  him  to  produce  Harwood  In 
court  he  says  he  tried  his  best  to  find  Har- 
wood, bnt  failed  to  do  so.  Drake,  the  notary 
before  whom  the  affidavit  of  Harwood  pnr^ 
ports  to  have  been  made,  swears  that  he 
did  not  know  Harwood.  nor  where  he  lived; 
that  Mr.  Plckler  introduced  him  to  him 
(Drake),  and  ao  he  took  his  afltdavlt  Drake 
appears  to  have  been  connected  with  the 
Original  Real-Estate  Auction  Company.  Re- 
spondent says  In  his  testimony  that  be 
does  not  know  where  Harwood  Is  and  nera 
did  know;  that  he  met  him  at  70  La  Saue 
street,  and  asked  him  to  do  a  Uttie  "Good 
Samaritan"  work.  He  says  that  he  asked 
Harwood  for  his  description  of  his  real  es- 
tate, and  wrote  the  description  which  he 
gave  him  In  the  affidavit  and  told  him  to 
go  before  Mr.  Drake  and  swear  to  the  aflS- 
davlt 

On  May  4,  1896,  the  respondent  Pkkler. 
filed  In  the  drcuit  court  of  Cook  county.  In 
the  case  of  Karpen  v.  Katzman,  an  appeal 
bond  purporting  to  be  signed  by  one  W.  D. 
Hammond  as  surety,  upon  the  back  of  which 
Is  an  affidavit  purporting  to  be  made  by  Ham- 
mond and  sworn  to  before  Charles  Plckler 
on  May  4,  1886,  in  which  Hammond  swears 
that  be  Is  worth  $10,000.  and  owns  In  fee 
simple  lot  1,  block  16,  Dryer's  subdivision  of 
the  southeast  quarter,  section  10,  townsbtp 
88,  range  15  east,  worth  $3,000.  The  testi- 
mony shows  tbat  this  land  la  about  fonr 
miles  from  the  ebote  In  lake  Michigan.  No 
such  man  as  W.  D.  Hammond  can  be  found. 
Katzman,  the  principal  in  the  bond,  says  tbat 
Plckler  was  his  attorney,  and  that  RAler 
told  him  that  he  bad  a  man  to  sign  the  bond. 
Katzman  says:  "I  guess  I  seen  him  a  couple 
of  times  tbpre;  I  don't  recollect  He  was  sit- 
ting there  In  the  office.  He  had  no  desk.  I 
Just  met  Hammond  there.  I  heard  he  want- 
ed to  sign  my  bond.  Plckler  asked  blm  to 
sign  the  bond.  Plckler  said  that  I  needed  a 
bondsman,  and  he  said  •  •  •  i  got  a 
man  there  to  sign  the  bond;'  said  he  would 
get  a  man  to  sign  the  bond.  This  was  on  the 
street  We  went  to  his  office.  When  we 
went  to  his  office  the  papers  were  made  out 
and  when  we  came  down  there  was  a  man 
there  who  signed  It  •  •  •  I  had  never 
seen  W.  D.  Hammond  before  that  .time. 
•  •  ♦  I  never  saw  Hammond  after  that 
I  did  not  ask  him  where  he  lived,  and  do  not 
know  where  he  lives  now."  The  respondent 
says  that  be  had  a  speaking  acquaintance 
with  Hammond,  and  asked  him  to  sign  the 
bond,  but  knew  nothing  about  the  property, 
but  cannot  say  where  he  first  met  Hammond, 
and  cannot  remember  a  single  place  where 
he  ever  saw  him.  He  furthermore  says  that 
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be  nerer  tried  to  find  Hammond  anttl  after 
tbe  iiif<Hnnatlon  waa  fUed.  and  newvt  knev 
anybody  vho  knew  Um. 

On  November  23.  18&S,  In  the  case  of  Por- 
ter T.  Brand,  the  respondent.  Pickle,  filed  In 
tlie  office  of  the  clerk  of  the  circuit  court  of 
Cook  county  an  ai^al  bond  purporting  to  be 
signed  by  one  Harry  B.  Planning,  scbedullng 
lots  1  to  14,  Inclusive,  In  block  1,  canal  tros- 
tees*  subdivision.  Upon  the  back  of  the  ap- 
peal bond  la  an  affidavit  purporting  to  be 
signed  by  Manning  and  sworn  to  before  Os- 
car 8.  Drake,  as  notary  public,  vrhereln  Man- 
ning swears  that  he  la  wwth  |5,000  and  owns 
said  lots,  unlnetunbered  and  worth  ¥17,000. 
The .  lota  In  question  were  never  owned  by 
Harry  B.  Miumlng.  The  attorney  for  Port^. 
the  plaintiff  In  the  case,  filed  an  affidavit, 
and  oaked  that  the  respondent,  Flckler,  be 
attached  for  contempt  of  court  for  filing  the 
bond,  and  filed  Interrogatories,  under  a  rule, 
to  be  answered  by  Plckler.  In  reply  to  these 
Interrogatories  the  respondent  says  that  ha 
perfected  the  appeal;  that  he  procured  Man- 
ning to  sign  the  bond;  that  he  had  a  speak- 
ing acquaintance  with  him;  that  he  doer 
not  recollect  the  first  place  he  met  him;  that 
he  does  not  know  his  place  of  business;  that 
the  last  time  he  saw  him  was  the  day  he 
signed  the  bond;  that  he  does  not  know 
where  he  can  be  found.  Mr.  Menkln,  attor- 
ney for  Porter,  swears  that  he  made  every 
effort  to  find  the  surety.  Manning,  and  failed 
to  learn  from  anybody  that  any  such  man 
existed.  Menkln  says  that  he  saw  Drake,  the 
notary  before  whom  Manning's  affidavit  was 
made,  and  also  saw  Carrie  Brand,  the  de- 
fmdant  In  the  suit.  In  whose  behalf  the  ap- 
Ileal  bond  was  filed,  but  that  neither  of  them 
knew  anything  about  Manning.  Drake  in  bis 
testlfliony  says  that  the  man  Manning  was 
introduced  to  him,  he  supposes,  by  Mr.  Plck- 
ler. bat  that  he  never  heard  of  him  before 
that  day,  and  has  never  seen  him  since,  and 
never  knew  where  he  lived. 

We  forl>ear  to  make  any  comments  upon 
the  facta  above  recited.  We  are  of  the  opin- 
ion that  the  respondent  has  been  guilty  of  the 
first  charge  made-agalnst  him  In  the  informar 
tlon;  that  is  to  say,  of  filing  in  the  coiurtB 
f>f  record  in  Cook  county  false,  flctltlons, 
forged,  and  worthless  appeal  bonds  In  salts 
therein  pending. 

2.  The  second  charge  made  against  the 
respondent  Is  that  he  was  guilty  of  fraud 
and  deception,  and  of  presenting  to  the  conrt 
false  and  forged  affidavits,  in  a  certain  case 
pending  in  the  superior  conrt  of  Cook  coun- 
ty, entitled  W.  B.  Scace  &  Co,  v.  Richard 
Curran.  The  nature  of  this  charge  can  be 
best  understood  by  a  statement  of  the  facts: 
Some  time  In  the  summer  of  1896  a  suit  was 
brought  by  W.  B.  Scace  ft  Co.  against  Rich- 
ard Curran.  Curran  was  served  with  sum- 
mons upon  August  14,  1896.  Shortly  after 
being  served,  he  wait  to  the  office  of  the 
respondent  Plckler,  to  employ  him  to  entw 
■n  appearance  for  him  in  the  case^  Plckler 
wu  then,  absent  tram  tibe  <dty.  The  suit 


was  brought  upon  a  promlsstfry  note  and  an- 
account.  When  Curran  went  to  the  office  of 
Pickler,  he  found  David  D.  Branaman  thwe,  - 
and  told  him.  as  Plckler  was  absent,  to  en-^ 
ter  his  appearance  In  that  case.  Curran 
says  that  be  had  no  defense  to  the  sni^  and 
that  he  executed  the  note,  bat  that  he  vas 
then  negotiating  a  loan  of  mon^.  and  want- 
ed a  little  time  In  order  to  get  the  loan  clos- 
ed up.  Intending  then  to  pay  the  amount  In- 
volved In  the  suit  Branaman  says  that  he 
at  once  wrote  to  Plckler  what  Curran  had 
said  to  him,  but  that  Plckler  did  not  answer 
the  letter.  Default  was  taken  and  Judg- 
ment entered  In  the  case  for  want  of  a  plea 
on  September  10,  1806.  An  entry  of  the  ap- 
pearance of  Richard  Curran  and  of  the  ap- 
pearance ot  D.  D.  Branaman  as  attorney, 
dated  September  11.  1896,  was  filed  in  the 
cause  on  September  12.  1896.  The  body  of 
the  entry  of  appearance  and  the  date  were 
In  typewritten  letters;  the  signature  of  D. 
D.  Branaman  Is  in  writing.  A  plea  of  the 
general  Issue,  and  a  furth»  plea,  denying 
the  execution  of  the  note,  were  prepared  and 
purport  to  be  signed  by  D.  D.  Branaman  as 
attorney.  Attached  to  this  plea  Is  an  affida- 
vit of  merits,  purporting  to  be  signed  by 
Richard  Curran,  In  which  he  makes  oath 
that  he  verily  believes  that  he  has  a  good 
defense  to  the  whole  of  plaintiff's  demand, 
and  that  the  plea  is  true  In  substance  and  In 
fact  The  affidavit  attached  to  this  plea  pur- 
ports to  be  sworn  to  before  Gay  Dom,  no- 
tary public,  on  September  11, 1896.  The  plea 
and  affidavit  were  filed  on  September  12, 
1896.  On  the  latter  day,  September  12,  1886, 
an  order  waa  entered  by  the  court  vacating 
and  setting  aside  the  default  against  the  de- 
fendant, Curran,  and  giving  him  leave  to 
plead  instanter.  The  evidence  shows  conclu- 
sively that  the  signature  to  the  affidavit  of 
merits  Is  not  the  signature  of  Blchard  Cur-' 
ran,  and  that  he  never  signed  any  such  affl-' 
davit.  Even  Gay  Dom.  the  notary  before 
whom  the  affidavit  purports'  to  have  been 
made,  admits  that  Richard  Curran,  the  de- 
fendant in  the  suit  did  not  appear  before 
bim  and  sign  any  such  affidavit  The  re- 
spondent, Pickler,  says  that  he  was  absent 
in  Michigan  on  a  pleasure  trip,  and  did  not 
reach  home  nntll  the  afternoon  or  evening 
of  September  12,  1896,  and  ttaat  he  then 
learned  for  the  first  time  that  default  had 
been  entered  against  Curran.  The  testimo- 
ny, however,  of  both  Cufran  and  Branaman, 
tends  to  show  that  the  respondent  returned 
on  September  11,  1896.  Ourran  says  that 
he  saw  in  the  Law  Bulletin  that  the  default 
of  September  10th  had  been  entered  against 
bim,  and  that  he  went  to  Plckler  upon  Sep- 
tember 11th  to  see  him  about  getting  the 
default  set  aside.  Branaman  swears  that  he 
knew  nothlm;  abont  any  of  the  papers,  but ' 
signed  the  entry  of  appearance— If  he  did 
sign  it^t  the  request  of  Pl<^er.  He  says 
that  he  went  into  coart  on  Sq^temher  12th 
with  a  notice,  given-  to  talm  by  Plckler,  ot  a 
motion  to  set  the 'default  aalde^  which  pur-  ■ 
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ported  to  haTe  been  eerred  on  the  attOTne^B 
of  the  plaintiff,  and  upon  which  an  agree- 
ment with  the  plaintiff's  attorneys  was  In- 
(lorBed,  consenting  to  the  setting  aside  of  the 
default.  He  states  that  Plckler  told  btm  to 
go  to  the  court,  and,  when  the  motion  should 
be  called,  to  state  to  the  court  that  It  was  an 
agreed  motion,  and  that  he  did  so,  and  that 
the  default  was  set  aside.  An  expert  wit- 
ness, who  swears  that  he  1b  acquainted  with 
the  handwriting  of  the  respondent,  Plckler, 
and  has  seen  him  write,  also  swears  that 
the  name,  Richard  Curran,  signed  to  the  af- 
fidarit  of  merits,  Is  In  the  handwriting  of 
the  respondent,  Plckler.  We  ttilnk  that  the 
testimony  of  Curran  and  Branaman,  of  Hen- 
ry L.  Tolman,  the  expert,  and  of  Dom,  taken 
together,  overcome  the  denial  as  to  this  mat- 
ter of  the  respondent,  Plckler.  We  can  come 
to  no  other  conclusion  than  that  he  prepared 
and  flied  the  sworn  plea,  dated  September 
U.  1896. 

But  if  there  are  any  doubts  attout  the  cor- 
rectness of  the  statement  already  made  upon 
this  branch  of  this  subject,  there  can  be  no 
doubt  about  the  guilty  participation  of  the  re- 
spondent In  what  subsequCTtly  took  place. 
The  attorneys  for  the  plaintiff  in  the  suit 
against  Curran  made  a  motion  on  September 
17,  1896,  to  vacate  the  order  entered  on  Sep- 
tonber  12,  1896,  which  set  aside  the  default 
upon  the  ground  that  the  attorneys  of  the 
plaintiff  had  had  no  notice  of  the  motion  to  set 
aside  such  default  In  resistance  of  the  mo< 
tlon  to  set  aside  the  default  the  respondent 
prepared  and  presented  to  the  judge  of  the 
superior  court  an  affidavit  purporting  to  have 
been  signed  and  sworn  to  by  Richard  Curran 
on  S^tember  19,  1896.  The  signature  to  this 
affidavit  was  forged;  the  proof  t>elng  clear 
that  Curran  did  not  sign  It  Before,  howero', 
the  presentation  of  this  affidavit  and  on  Sep- 
tember 14,  1896,  a  paper  purporting  to  be  a 
withdrawal  of  Branaman  as,attomey  for  Cur^ 
ran  was  filed  In  the  cause,  and  on  the  same 
day  the  appearance  of  the  respondent  as  attor- 
ns for  defendant  Curran,  was  filed  In  the 
cause.  An  order  was  entered  on  the  respond- 
eat, Plckler,  to  produce  the  affidavit  of  Sep- 
tember 19th,  but  he  did  not  do  so.  ReqHmd- 
mt  dalms  that  the  affidavit  of  September 
19th  was  lost;  that  It  must  have  been  left 
on  the  clerk's  desk,  or  swept  away  by  the  jan- 
itor, or  taken  away  by  some  one,  and  that  he 
waa  unable  to  produce  It  Respondent  ad- 
mits that  the  signature  to  the  affidavit  was 
not  the  signature  of  Richard  Curran.  He 
states  that  he  drew  the  affidavit  for  Cnrrai 
to  sign,  and  called  at  Curran's  office,  but  Cut 
ran  was  absent,  and  that  he  left  the  affidavit 
ttum  upon  Curran's  desk  with  a  note  request- 
ing that  the  same  be  signed  and  returned  to 
him;  that  be  found  the  affidavit  In  an  m- 
vel(^  on  his  dertc  next  morning,  and  that  he 
read  the  affidavit  before  the  Judge  of  the  su- 
perior court  The  motltm  to  set  aside  the  or- 
der vacating  the  default  was  continued  until 
October  10, 1896.  When  this  motltm  came  m 
for  hearing,  the  rovondent  resisted  tlie  samf^ . 


and  iwesented.  In  resistance  tiiereot  two  affi- 
davlto,— one  purporting  to  be  signed  by  Rich- 
ard Curran,  and  purporting  to  have  been 
sworn  to  by  Richard  Curran  before  David  B. 
Towne,  notary  pubhc,  on  October  7,  1896,  and 
the  other  purporting  to  be  signed  by  one  Tim 
Dean,  and  purporting  to  have  been  Bvrom  to 
on  the  8th  day  of  October,  180^  before  David 
E.  Towne.  notary  public.  At  this  time  Brana- 
man, according  to  the  testimony  of  the  re- 
spondent was  not  In  Chicago,  but  in  Indiana* 
or  somewhere  out  of  the  state  of  Illinois,  and 
therefore  could  have  had  nothing  to  do  with 
the  preparatitnt  or  presentation  of  the  afflda- 
vlta  of  October  7th  and  8th.  These  affldavito 
were  read  by  the  respondeot  bef  we  a  judge  of 
the  superior  court  of  Cook  county  on  October 
10.  1896,  The  evidence  is  clear  and  conclu- 
sive that  the  body  of  these  affldavito  and  the 
indorsements  niKin  the  back  thereof  were  In 
Che  handwriting  of  the  reeitondent  Plckler. 

As  to  the  affidavit  of  October  7th,  purport- 
ing to  be  signed  by  Richard  Curran.  tbe  tes- 
timony Is  clear  and  overwhelming  that  the 
signature  thereto  is  not  the  signature  of 
Richard  Gnrran,  and  that  Richard  Ourran 
never  signed  the  sffldavlt  As  to  the  affida- 
vit purporting  to  have  been  made  by  Tim- 
othy Dean,  no  such  man  is  known,  or  ever 
was  heard  of  by  anybody,  so  far  as  tbe 
record  shows.  Towne,  the  notary  before 
whom  the  affidavit  of  October  7,  1896,  par- 
ports  to  have  been  sworn  to  by  Richard  Cur- 
ran, Is  not  willing  to  say  that  the  Richard 
Outran  who  is  the  plaintiff  In  this  suit  ap- 
peared before  him  and  signed  the  same. 
He  says:  "I  have  no  distinct  recollection 
who  came  before  me  when  I  drew  this  jurat 
I  would  say  that  my  mind  was  an  abeolate 
blank  as  to  who  came  before  me  at  that 
time.  I  have  no  distinct  recollection  as  to 
the  next  affidavit  purporting  to  be  signed 
by  Timothy  Dean.  I  do  not  know  anybody 
personally  named  Tim  Dean  or  Timothy 
Dean."  Richard  Curran  swears  that  he  nev- 
er signed  the  affidavit  and  that  the  signa- 
ture thereto  Is  not  his  signature.  At  this 
time  Plckler  bad  an  office  on  the  e^ith  floor 
of  the  Itarquette  Building,  and  the  office  of 
Towne  was  on.  the  same  floor,  tboi:^  tour 
or  five  doors  r^oved  from  tbe  office  of  tbe 
respondent  Tbe  respondent  doilea  tliat  be 
signed  the  names  of  Richard  Oorran  and 
Timothy  Dean  to  these  affidavits.  He 
makes  the  same  statements,  to  regard  to  the 
mannor  In  which  he  came  Into  possession  of 
tbe  affidavlto  after  the  jurats  wwe  attached 
to  them,  which  be  makes  In  reganS  to  Oie 
affidavit  of  September  ISth.  Tbe  testimony 
of  tbe  respondent  Is  that,  after  preparing 
the  affidavits,  ffled  October  lOtb,  of  Blcbard 
Curran  and  Hmotby  Dean,  he  left  Owm  at 
Onrran's  office,  imslgDed,  npon  Cmnan's 
desk,  with  a  note  that  they  be  signed  and 
sworn  to  and  returned  to  bim;  that  before 
October  10th,  when  the  affidavits  were  used 
to  resist  the  motion,  he  found  them  on  bis 
desk  among  bis  maU,  signed  and  sworn  tob 
aa  tbey.  appeared  when  tbey  inre  presented 
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in  eonrt  H«  says  tbat  he  does  not  know 
vbo  signed  tta«  affidavit  mRporting  to  be 
signed  bj  Curran,  or  who  signed  the  affida- 
Tlt  purporting  to  be  signed  by  Timothy 
Dean.  He  says  that  the  affldavita,  after  be* 
Ing  signed  and  sworn  to,  were  left  on  his 
desk,  bnt  whetho-  they  came  by  mall  or  by 
messenger  he  Is  unable  to  state.  Curran, 
bowerer,  saya  that  he  never  found  <m  his 
desk,  nor  anywhere  else  in  bis  office,  the 
affidavit  of  himself  sworn  to  before  Towne 
<Hi  October  7,  1886y  and  the  affidavit  of  Tim 
Dean  swozn  to  on  October  8,  1806,  befWe 
Towne;  and  that  he  never  saw  the  affida- 
vits until  he  saw  them  in  the  superior  court 
lie  swears  dearly  and  posltlv^y  that  he 
never  took  these  affidavits,  dther  before  or 
after  they  were  signed,  or  sent  them,  to 
the  office  of  Charles  Plckler,  the  respondent. 
He  furthermore  says  that  be  never  knew 
such  affidavits  had  been  made  or  filed  In  the 
case  until  be  was  cited  to  appear  before 
the  superior  court  In  answer  to  a  charge  of 
contempt  of  court.  ]tlr.  Tolman,  who  was 
acquainted  with  the  handwriting  of  the  re- 
spondent and  had  seen  him  write,  testifies 
that  the  signatures  of  Richard  Curran  and 
Tim  Dean  to  these  affidavits  were  in  the 
handwriting  of  the  respondent,  Plckler. 
The  respondent  says  that  he  drew  the  affi- 
davits from  Information  given  to  him  by 
Branamau.  Xbe  aflldavit  purporting  to  be 
signed  by  Richard  Oarran  states  that  he 
(Curran)  Is  not  the  person  who  signed  the 
note  sued  upon,  and  never  had  any  dealings 
with  the  plaintiff  In  the  suit.  The  testimo- 
ny of  Curran  shows  that  this  statement  was 
untrue.  Curran,  in  his  testimony,  says,  In 
substance,  that  he  had  no  defense  to  the 
sntt,  and  that  he  did  sign  the  note,  but 
tbat  he  merely  wanted  time  to  raise  money 
to  pay  It.  The  affidavit  purporting  to  be 
signed  by  Tim  Dean  assumes  to  state  the 
substance  of  a  conversation  which  Dean  is 
alleged  to  have  had  with  Branamen  at  Ham- 
mond, Ind.,  on  October  5,  1896.  This  affida- 
vit bears  internal  evidence  contradictory  of 
the  statement  made  by  the  respondent  that 
the  facts  stated  In  It  were  furnished  to  the  re- 
spondent by  Branaman.  If  any  such  Inter- 
view took  place  between  the  man  named 
Dean  and  Branaman  at  Hammond,  Ind.,  on 
October  5,1896,  the  respondent  must  hare  been 
Informed  of  It  by  Dean.  Dean  does  not  ap- 
pear In  this  case,  and  does  not  appear  to 
have  been  known  to  anybody  In  the  case. 
The  respondent  has  not  explained  his  knowl- 
edge of  Dean,  or  bis  connection  with  him. 
or  how  he  happened  to  draw  an  affidavit 
which  was  to  be  signed  by  Dean.  The  name 
Timothy  Dean,  as  the  name  of  the  affiant 
appears  In  the  body  of  the  affidavit  In  the 
respondents  handwriting,  and  no  explana- 
tion Is  given  hy  him  as  to  how  he  obtained 
the  name  Dean,  or  bow  he  learned  what 
Dean  conld  swear  to,  so  as  to  draw  the 
affidavit  Cniran  did  not  give  him  the  name 
of  Dean,  because  Curran  had  never  heard 
of  any  sncb  man.  He  says  in  his  testimony 


that  be  ''based  those  affldaTlts  upon  my 
memorandum  of  facts  which  had  been  com- 
mmilcated  to  me  by  Branaman.*'  It  Is  diffi- 
cult to  nndmtand  bow  this  conld  have 
been  ao,  when  Branaman  was  out  of  the 
state,  and  when  the  matter  set  up  In  the 
affidavit  purporting  to  have  been  signed  by 
Dean  could  not  have  had  any  edstence  be- 
fore October  6,  isea 
I  After  a  careful  examination  of  all  the 
i  evidence  in  the  record  upon  both  of  the 
chaises  made  against  the  respondent  we 
are  of  the  <^lnl(m  that  those  chiirgea  are 
sustained  by  thp  proofs.  Let  the  rale  In 
this  case  be  made  absolute,  and  let  an  order 
be  entered  striking  the  name  of  OharleB 
{  Plckler,  tbe  reoMwdent  herein,  from  the  roll 
of  attomeya  of  this  court  In  accordance 
with  the  prayer  of  the  infonnatlw  hweln 
filed.  Rule  made  abstdiitft 


(166  Ind.  70?) 

LABNBD  V.  ELLIOTT  et  aL 

(Supreme  Court  of  Indiaoa.    Jaly  10,  1800.) 

CONSTITUTIONAL     LAW  —  ELECTION  —  TOWN- 
SHIP OPFIOKlfi-TBaH  OF  OFFICBL 

Acts  1807.  p.  64,  providing  that  the  elec- 
tion of  township  trustees  and  assessors  shall 
be  changed  from  the  general  election  in  Novem- 
ber. ISre,  to  the  general  election  in  November, 
1900,  and  at  tiie  general  election  every  fourth 
year  thereafter,  and  that  they  shall  qualify 
and  enter  on  the  duties  of  thar  office  at  the. 
expiration  of  10  dajs  after  such  election.  Is  not 
a  violation  of  Const,  art  15,  i  2,  providing  that 
the  general  assembly  shall  not  create  any  f>ffloe 
tbe  tenure  of  which  shall  be  longer  than  tour 
years,  and  trustees  and  assessors  are  to  he 
elected  at  the  November  Section,  1900. 

Appeal  from  circuit  court  Marion  county; 
Henry  Clay  Allen,  Judge. 

Action  by  James  M.  Lamed  against 
George  B.  Elliott  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

J.  J.  M.  La  Follette  and  W.  W.  Thornton, 
for  appellant  W.  L.  Taylor,  At^.  Geu., 
and  Merrill  Moores.  for  appellees. 

PER  CURIAM.  If  the  laws  of  this  state 
provide  for  the  election  of  township  trus- 
tees and  township  assessors  at  the  Novem- 
ber election,  1000,  this  case  must  be  affirm- 
ed; otherwise,  it  must  be  reversed.  An  act 
of  the  legislature  approved  February  25, 
1807  (Acts  1807,  p.  64),  provides  "that  the 
time  for  holding  the  election  of  township 
trustees  and  assessors  shall  be  changed 
from  the  general  election  In  November,  1898, 
to  the  general  election  In  November,  1900, 
and  at  the  general  election  every  fourth 
year  thereafter,  and  that  said  trustees  and 
assessors  shall  qualify  and  enter  upon  the 
discharge  of  tbe  duties  of  their  respective 
offices  at  tbe  expiration  of  ten  days  after 
such  election."  Appellant  InslstB,  however, 
tbat  said  act  Is  unconstitutional  and  void,  be 
cause  it  extended  the  terms  of  office  of 
township  trustees  and  asesssori  beyond  the 
period  of  four  yean,  in  violation  of  section 
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1,  art  IS,  of  the  constitution,  which  pro- 
Tides:  "But  the  general  assembly  shall  not 
create  any  office  the  tenure  of  which  shall 
be  longer  than  four  years."  The  same  ob- 
jection was  orged  against  the  TsUdity  of 
said  act  In  State  t.  Menaugh.  151  Ind.  280, 
fil  N.  E.  U7,  307,  and  this  court  held  that 
said  act  was  not  In  violation  of  said  prorl- 
slon  of  the  constitution.  See.  also,  State  t. 
Burke  (Ind.  Sup.)  67  N.  B.  608:  Scott  t. 
State,  ISl  Ind.  556,  561.  02  N.  E.  168;  State 
V.  Compson,  S4  Or.  25,  54  Pac.  848.  After  a 
careful  consideration  of  the  question  IutoIt- 
ed,  we  adhere  to  the  conclusion  reached  In 
the  case  of  State  t.  Menaugh,  supra,  that 
said  act  of  1897  (Acts  1887.  p.  64)  Is  con- 
stitutional, and  that  township  trustees  and 
assessors  are  to  be  elected  at  the  Novem- 
ber election,  1900,  and  enter  upon  the  dis- 
charge of  the  duties  of  their  respective  offi- 
ces, as  provided  In  said  act  The  judg* 
meat  of  the  court  bdow  It  therefore  af- 
firmed. 


(U6  Ind.  176) 

UARE  V.  N0BTH.1 
(Supreme  Ooart  of  IndiaDa.    Jane  29,  1900.) 

APPEAL  AND  ERROR— RBCORI>-FI  LI  NO— VEN- 
UE—CANCELLATION  OF  INSTRUMENTS-AS- 
SIGNMENT BY  PERSON  OP  UNSOUND  MIND— 
PLEADING— HISJOINDSB  OF  CAUSES  OP  AO- 
TION—OBJBCTION. 

1.  Horner's  Iter.  St  1887,  ft  2454.  2455,  au- 
thorize an  appeal  to  the  sopreme  court  from  a 
decision  conuccted  with  a  decedeat's  estate, 
provided  the  appeal  bond  Is  61ed  within  10  liaya 
after  the  rendition  of  the  judgment  complain- 
ed of,  and  require  the  transcript  to  be  filed 
vitliin  30  days  after  filing  the  bond.  Section 
633  autbonzes  general  appeals  to  the  supreme 
court  to  be  taken  within  one  year  after  the  ren- 
ditioti  of  judgment.  Held,  that  an  action  by  an 
administrator  to  set  aside  an  assignment  of  a 
least'  held  by  his  decedent  was  not  an  action 
relating  to  the  estate,  and  hence  an  appeal 
might  be  properly  perfected,  under  section  i>33, 
St  any  time  within  a  year. 

2.  An  action  by  an  administrator  to  set  aside 
an  assignment  of  a  lease  made  by  hii  decedent 
on  the  Ki'otind  of  fraud  and  want  of  decedent'i 
capacity  is  an  action  to  recover  personal  prop- 
erty, ntid  may  be  brought  in  the  county  where 
defendant  n^sides;  for,  since  it  docs  not  in- 
volve the  validity  .of  the  lease,  no  interest  in 
the  lands  is  invoilved.  lo  as  to  require  the  ac- 
tion to  be  bi-ought  in  the  connty  where  the 
land  is  situated. 

3.  A  complaint,  In  an  action  by  an  adminis- 
trator to  set  aside  an  asBlgnment  of  personal 
property  (or  want  of  decedent's  capacity  and 
for  fraud  and  undue  influence,  alleging  that  de- 
ceased assigned  and  delivered  tne  propei'ty 
without  consideration,  and  that  at  the  time 
she  was  an  old  woman  of  nnsouDd  mind,  and 
incapable  of  managing  her  estate  or  making  a 
contract,  as  defendant  then  well  knew,  and 
that  she  remained  a  person  of  unsound  mind 
until  her  death,  wai  not  demurrable,  ai  falling 
to  state  a  cause  of  action. 

4.  Where  a  complaint  to  set  aside  an  assign- 
ment by  plaintiff's  decedent,  on  the  ground  of 
unsound  mind,  stated  a  cause  of  action  on  that 
ground,  the  fact  that  the  complaint  also  stated 
facts  snSicimt  to  authorise  the  relief  prayed 
for,  on  the  ground  of  fraud,  will  not  render 
the  complaint  demurrable  as  failing  to  state  a 
cause  of  action. 

6.  Where  defendant  failed  to  object  to  a 
complaint  at  the  trial  on  the  ground  ot  misjota^ 

»  Hahaarlni  danlsd. 


der  of  causes  of  sot  Inn.  and  made  no  objecdra 
that  different  gronndH  for  relief  were  alleged  in 
the  same  paragrapb,  he  cannot  object  on  ap- 
peal that  the  complaint  did  not  stato  a  caose  oC 

action. 

&  Where  a  complaint  to  set  aside  certain  as- 
signments by  plaintifTs  decedent  alleged  that 
they  were  procured  by  defendant  while  dece- 
dent  was  of  unsound  mind,  which  fact  was 
known  to  defendant,  and  that  defendant  Indo- 
ced  decedent  to  leave  her  home,  and  live  with 
defendant,  by  fraudolent  representations,  etc 
and  tlist  decedent,  while  incapable  of  ander- 
standlng  the  nature  of  the  act,  and  wholly 
without  consideration,  assigned  the  property  to 
defendant,  the  allegations  regarding  decedent's 
living  with  defendant  must  be  construed  mere- 
ly as  setting  forth  a  part  of  the  fraudul«tt 
scheme  pursued  by  defendant  to  subject  in- 
testate to  the  dominance  of  her  will,  and  not 
as  a  consideration  for  the  assignment,  and 
hence  the  complaint  was  not  demurrable  for 
failure  to  offer  to  restore  to  defendant  the  val- 
ue of  decedent's  tnalstensnce. 

7.  Where  an  offer  of  proof  Is  mode  subse- 
qneat  to  the  entry  of  an  ezcet»tion  to  a  ruling 
sustaining  an  objection  to  evidence  called  few 
by  a  question,  no  qnestlon  is  reserved  for  re- 
view on  appeal,  though  an  exception  is  taken  to 
the  ruling  lustalning  an  objection  ta  the  offered 
proof. 

Appeal  from  circuit  court,  Delaware  coun- 
ty; W.  O.  Barnard,  Spedal  Judge. 

Action  by  Jasper  North,  as  admlnlstratM', 
against  Lydla  Mark.  From  a  Judgment  In 
favor  of  plalntltC,  defendant  appeals.  Af- 
firmed. 

Gregory,  Silverborg  &  Lotz,  for  appellant 
Tempter.  BoU  &  Templer,  for  appellee^ 

HAbl^Y,  J.  The  appellee,  as  admlolstrsp 
tor  of  Amelia  H.  Luther,  deceased,  brought 
this  suit  in  the  Delaware  circuit  court  against 
the  appellant,  a  resident  of  Delaware  eoan- 
ty,  to  set  aside  the  aasigumeDt  of  a  lease, 
held  by  the  decedent  as  lessee  for  a  term  ot 
years,  on  three  camp-meeting  lots  owned  by 
the  Indiana  Association  of  Spiritualists,  for 
which  she  had  agreed  to  pay  five  dollars  per 
annum  rent,  situate  In  Madison  county,  and 
also  the  assignment  of  two  promissory  notea, 
and  mortgage  securing  one  of  the  same  on 
real  estate  situate  In  Marlon  county,  for  un- 
soundness  of  mind,  fraud,  and  undue  In- 
fluence. Demurrer  to  the  complaint  was 
overruled.  Trial  upon  the  general  Issue. 
Finding  and  Judgment  for  the  plaintiff.  The 
errors  assigned  call  In  question  the  Juris- 
diction of  the  court  ov^  the  subject-matter 
of  the  action,  the  sufficiency  of  the  com- 
plaint, and  the  action  of  the  court  la  over- 
ruling appellant's  motion  In  arrest  of  Judg- 
ment and  for  a  new  trial. 

We  are  flrat  confronted  with  appellee's  mo- 
tion to  dismiss  the  appeal  for  the  reastm 
that  the  transcript  wu  not  filed  In  this  court 
within  SO  days  after  the  filing  of  the  appeal 
bond,  as  required  by  sections  2009.  2610, 
Bums*  Rev.  St.  1891<BecUonB  2454.  Hor- 
ner's Ber.  St  1897).  The  transcript  wasfiled  In 
this  court  within  one  year  from  final  Judg- 
ment, but  not  within  30  days  tnm  the  filing 
ot  the  appeal  bond.  The  statutes  relied 
on  In  this  motion  an  special  provisions  pre- 
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Bcrlblns  the  procedure  In  the  settlement  of 
decedents'  estates,  and  appl^  only  where  pro- 
bate Jurisdiction  Is  being  exerdsed,  and  not 
to  appeals  In  actions  authorized  by  the  Code. 
KooQB  T.  Mellett,  121  Ind.  58S,  580,  23  N.  E. 
05,  7  I..  B.  A.  231;  Walker  t.  Steele,  121  Ind. 
43G,  44G,  22  N.  £.  142;  23  X.  B.  271;  Mason 
T.  Roll,  130  Ind.  200.  20  N.  B.  1135.  This  ac- 
tion by  the  administrator  to  recover  the  pos- 
session of  assets  of  the  estate  taken  from 
the  decedent  by  the  alleged  wrongful  act  of 
the  defendant  did  not  "grow  out  of  a  matter 
connected  with  the  settlement  of  a  decedent's 
estate,"  and  Its  prosecution  did  not  Invoke 
the  exercise  of  probate  Jurisdiction,  but  It 
belongs  to  that  general  class  of  actions  au- 
thorized by  the  Code,  and  might  hare  been 
brought  in  any  county  and  In  any  circuit  or 
superior  court  of  the  state  where  tlie  defend- 
ant resided  (Ueller  t.  Clark,  103  Ind.  591,  8 
N.  B.  814),  and  Is  governed  by  section  64.), 
Burns*  Rev.  8t  1894  (section  683,  Homer's 
Rev.  St  1897). 

It  Is  argued  that  since  the  lease  was  on 
lands  in  Madison  county,  and  the  mortgage 
on  lands  in  Blarlon  county,  the  circuit  court 
of  Delaware  county  had  no  Jurladlction  of 
the  Bubject>matter  of  the  action.  We  think 
otherwise.  A  lease  of  lands  for  a  term  of 
years  Is  personal  property,  the  title  to  which, 
upon  tiie  death  of  the  bolder,  passes  to  the 
administrator,  and  not  to  the  heirs.  Smith 
T.  Dodds.  36  Ind.  452,  4j56;  Schee  t.  Wise- 
man, 79  Ind.  389,  882;  Cunningham  v.  Bax- 
ley,  96  ind.  867.  309. 

nere  can  be  no  question  about  the  char- 
acter of  the  notes  and  mortgage.  An  admin- 
istrator succeeds  to  the  title  of  his  decedent 
In  all  personal  property  owned  at  the  time  of 
death.  Section  2446,  Bums*  Rev.  St  1S94 
(section  2281.  Homer's  Rev.  St  188T>.  confers 
upon  an  administrator  tnll  -powet  to  maintain 
any  suit  In  any  court  of  competent  Jurisdic- 
tion, for  the  recovery  of  possession  of  any 
personal  property  of  the  estate.  Section  314, 
Bnms'  Rev.  St  1894  (section  812,  Horner's 
Bev.  St  1897),  provides  that  all  actions  ex- 
cept those  before  specified  shall  be  brought 
in  the  county  where  the  defendants  or  one  of 
them  reside.  This  action  was  brought  In  the 
oonnty  where  the  estate  Is  pending,  where 
tlie  assignment  complained  of  was  made, 
where  the  defentdant  resides,  and  where 
ebe  holds  In  possession  flie  property  In  con- 
troversy. 

The  gist  of  the  action  Is  to  recover  the  pos- 
session of  personal  property,  assets  of  the 
estate.  The  ownership  of  the  chattels  Is  the 
real  question.  The  validity  of  tlie  assigu- 
raent  is  an  incident  In  no  sense  does  the 
action  affect  the  integrity  of  the  lease  and 
mortgage  themselves,  or  the  rights  of  the 
lessor  and  mortgagor.  The  Delaware  circuit 
court  had  Jurisdiction.  Tyler  v.  Wllkerson, 
20  Ind.  478;  Galentlne  v.  Wood,  137  Ind.  632, 
S36,  35  N.  E.  901. 

The  sufficiency  of  the  complaint  to  state  a 
canse  of  actlea  is  challenged  by  demurrer. 


and  by  motion  In  arrest* of  Judgment  Among 
a  large  amount  of  historical  and  useless  mat- 
ter. It  Is  alleged  In  the  complaint  that  the" 
plaintitr's  decedent,  "on  the  15th  da;  of  Oc- 
tober, 1897,  assigned  and  delivered,  wholly 
without  consideration,  to  the  defendant"  the 
certain  notes,  mortgage,  and  lease,  and  that 
at  the  time  of  said  assignment  "the  said 
Amelia  H.  Lnther  was  an  old  woman,  feeble 
In  body  and  of  unsound  mind,  and  incapable 
of  managing  her  estate,  and  of  making  a  con- 
tract as  the  defendant  then  well  knew  and 
long  had  then  well  known,  and  the  said 
Amdia  continued  from  the  time  of  making 
said  assignment  to  the  time  of  her  death  a 
perstm  of  unsound  mind,  and  Incapable  of  en- 
tering into  a  contract  or  mauling  bet  es- 
tate, as  the  defendant  well  knew,  and  still 
well  knows."  The  complaint  also  abounds 
with  averments  of  weakness  of  mind  and 
fraud;  and  notice  of  disaffirmance  by  the 
plaintiff  in  his  representative  capacl^,.on 
the  ground  of  mental  nnsonndness  of  bis  de- 
cedent, is  also  all^^ 

The  only  qnestion  presented  by  the  de- 
murrer and' by  the  record  Is,  does  the  com- 
plaint state  facts  sufficient  to  oonstltnte  a 
cause  of  action?  The  ot^ectlon  that  the 
comjdalnt  does  not  count  upon  any  definite 
and  certain  theory  is  wltfaont  snbstantial 
merit  The  comidalnt  Is  clearly  grounded 
upon  the  unsoondnesB  of  mind  of  tibe  dece- 
dent and  unquestionably  states  a  good 
cause  of  action  upon  that  ground;  and  the 
averments  of  weakness  of  mind  and  fraud, 
eren  if  sufficient  to  state  anotibw  «inse  of 
action  upon  this  ground,  will  not  accompUAh 
the  overthrow  of  the  former.  A  complaint 
Is  good  upon  demurrer  for  Insnffidoit  facts. 
If  from  all  its  averments  It  states  a  single 
good  cause  of  action.  It  Is  still  good  If  It 
states  a  dozen.  If  the  defendant  had  been 
In  doubt,  before  the  trial,  as  to  the  theory 
(tf  the  complaint.  It  wonld  then  h^ve  been 
an  easy  matter  to  clear  the  doubt  away  by 
a  demurrer  for  misjoinder  or  by  a  motion 
to  separate  into  par^traphs,  and  her  failure 
to  do  either  removes  all  just  ground  for 
complaint. 

It  was  alleged  In  the  complaint  tiiat  Mrs. 
Luther  had  for  many  years  been  an  ardent 
believer  In  spiritualism,  and  a  public  lec- 
turer of  national  repute  upon  spiritualistic 
subjects,  and  the  defendant,  professing  her- 
self to  be  a  spiritualist  and  a  medium,  and 
an  acquaintance  and  friend  of  Mrs.  Lnther, 
by  certain  specified  false  and  fraudulent 
representations  induced  Mrs.  Lnther  to 
make  said  assignment  of  the  notes,  mort- 
gage, and  lease,  and  to  deed  to  defendant 
certain  real  estate,  and  to  quit  the  home 
which  she  then  had  with  a  granddaughter, 
and  go  with  the  defendant  and  make  her 
home  with  the  latter  for  the  remainder  of 
her  life,  and  to  receive  from  defendant  care 
and  maintenance  and  protection  against 
evil  influences;  that  being  so  induced  by 
the  defendant;  Mra.  Lnther  removed  to  the 
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defendant* 8  borne,  taktng  with  her  all  her 
penonal  betonglngs,  and  on  Norember  IS, 
188T,  pretended  to  ezeente  said  aaalgnment 
and  deed,  and  contlaned  to  live  with  the  de- 
fendant to  the  26tfa  day  of  December  fol- 
lowing, when  she  died.  Appellant  further 
InslBta  that  the  complalat  la  bad  for  want  of 
an  averment  that  the  [rfalntlfl  had  tendered 
or  offered  to  restore  to  the  defendant  the 
valne  of  the  decedent's  malntraance  from 
Norember  16th  to  December  26tb.  Under 
the  poaltlve  arerment  that  said  assignment 
waa  made  wholly  without  consideration,  we 
think  the  allegation  of  the  complaint,  with 
respect  to  the  decedent's  going  to  and  re- 
maining with  the  def^dant  till  her  death, 
must  be  construed,  not  as  stating  a  consid- 
eration received  for  the  assignment,  but 
merely  as  setting  forth  a  part  of  the  scheme 
parsned  by  the  defendant  to  bring  and  keep 
the  decedent  subject  to  her  will,  and  can- 
not, therefore,  be  considered  as  gols^  to  the 
merits  of  the  complaint. 

Appellant  complains  of  the  ruling  of  the 
court  In  excluding  certain  testimony  by  Dr. 
Whitney.  The  record  shows  the  following: 
"Q.  Have  you  ever  had  any  talk  with  her 
[Mrs.  Luther]  about  her  business  or  proper- 
ty? If  so,  tell  the  court  what  It  was  and 
what  was  said;"  to  which  question  the 
plalutUt  objected,  aud  the  court  sustained 
the  objection:  "to  which  ruling  of  the  court 
the  defendant  nt  the  time  excepted."  After 
having  entered  ber  exception  to  the  ruUng 
of  the  court,  the  defendant  proceeded  to 
state  t^ie  tacts  she  proposed  to  elicit  by  the 
question,  and  the  record  proceeds:  "To 
which  the  plaintiff  objects.  Thereupon  the 
court  sustained  the  plaintiff's  objection,  to 
which  rulhig  of  the  court  the  defendant  by 
counsel  at  the  time  excepted."  The  precise 
question  arising  here  was  before  the  court  In 
Gunder  v.  Tibbits.  153  Ind.,  at  page  607,  55 
N.  £.  768,  where  It  was  held,  following 
many  decisions  of  tbls  court  there  cited,  that 
such  procedure  presents  no  question  for  re- 
view. The  principle  Is  this:  When  objec- 
tion Is  made  to  a  question,  It  forms  an  issue 
upon  the  propriety  of  the  question,  and 
when  the  court  rules  upon  the  Issue  thus 
formed  the  incident  Is  closed.  A  subse- 
quent offer  to  prove  goes  for  nothing,  be- 
cause the  question  is  no  longer  open.  To 
make  an  otter  to  prove  effective,  it  should 
follow  Immediately  after  the  adversary's  ob- 
jection, and  before  the  court  has  ruled. 
When  thus  timely  made,  it  enables  the  court 
to  rule  advisedly  upon  the  pending  ques- 
tion, and,  when  postponed  until  after  the 
ruling,  It  can  serve  no  useful  purpose,  and 
presents  no  question  for  further  considera- 
tion. See,  also,  Rlukenberger  v.  Meyers 
(Ind.  Sup.)  66  N.  E.  913;  Whitney  v.  State 
<Iud.  Sup.)  67  N.  £.  39S,  and  cases  cited. 
We  find  no  availaUe  error  In  the  record. 
Judgment  affirmed. 

BAKBB,  a  J.,  did  not  participate. 


(IfiS  Ind.  116) 
HANSON  r.  CBUSB  et  aL 

(Supreme  Clourt  of  Indiana.    June  28.  1900.1 

LANDLORD  AND  TENANT— CONTRACT  FOR  RB- 
PAIRS— DAHAQES— DBUURRER— JUDOMBNT. 

1.  Damages  for  breach  of  contract  by  a  land- 
lord to  repair  obvious  defects  does  not  Inclade 
damagea  to  health  of  the  tenant  by  exposure 
fi-om  absence  of  the  repairs,  such  damages  be- 
ing too  rt'inote. 

2.  A  j^neral  order  sustalninr  all  the  demnr^ 
rers  of  defendants  to  the  complaint  will  not  be 
reveraed,  where  the  complaint  is  bad,  thooeh 
the  demurrer,  for  want  of  Jurisdiction,  is  not 
well  founded,  and  some  at  the  demurrers  are 
Impnqterly  drafted. 

Appeal  from  superior  court,  Marion  coun- 
ty; 1^  M.  Harvey.  Judge. 

Action  by  Susan  A.  Hanson  against  James 
S.  Oruse  and  another,  executors,  and  otbm. 
Jndgmmt  for  defendants,  and  ^alnttff  ap- 
peals. Affirmed. 

Cr.  R.  Estabrook  and  W.  V.  Rooker,  for  ap- 
pellant  Keallng  &  Hugg.  for  appellees. 

BAKER,  a  J.  Appellant  set  forth  in  ber 
complaint  substantially  these  facts:  On 
February  2S,  1898,  appellees  owned  a  dwell- 
ing house  in  Indlanapolla,  which  waa  out  of 
repair.  In  that  an  outside  door  at  the  rear 
of  the  house  was  missing,  some  panes  were 
broken  out  of  windows,  and  certain  locks 
were  gone,  so  that  doors  could  not  b^  closed. 
On  that  day  appellees  proposed  to  appellant 
to  repair  the  house  in  the  particulars  men- 
tioned, and  to  rent  It  to  her  for  one  month 
from  that  day  for  nine  dollars,  and  appel- 
lant thereupon  accepted  the  proposition, 
paid  the  rental,  and  moved  Into  the  house. 
As  soon  as  appellant  had  moved  in,  ai^l- 
lees  failed  and  refused  to  make  any  of  the 
repairs,  except  to  place  and  hang  the  out- 
side door,  which  was  done  on  March  5. 
189&  By  reason  of  appellees'  failure  to  re- 
pair the  house,  appellant  was  subjected  to 
great  exposure,  and  her  health  was  perma- 
uentiy  Impaired,  all  without  fault  oa  her 
part,  and  to  her  damage  $10,000.  AU  of  the 
appellees  demurred  to  tills  complaint  on  the 
ground  that  It  did  not  state  facts  sufttclent 
to  constitute  a  cause  of  action;  some,  on 
the  further  ground  that  the  court  did  not 
have  Jurisdiction  over  them.  A  general  or- 
der sustaining  all  the  demurrers  was  made, 
and.  on  appellant's  refusal  to  plead  tnr- 
ther,  dual  Judgment  was  rendered  for  ap- 
pellees. 

la  this  case  there  was  no  misrepresen- 
tation or  concealment  of  the  defects  com- 
plained of.  The  defects  were  of  the  most 
obvious  nature,  and  were  open  equally  to 
the  knowledge  of  both  partiea.  There  waa 
no  express  warranty  that  the  house  was 
habitable.  The  relation  of  landlord  and  ten- 
ant raises  neither  an  implied  warrant  of 
habltablllty  nor  an  obligation  to  r^>air  on 
the  landlord's  part.  Purcell  v.  Bnglish.  86 
Ind.  34;  Lucas  v.  CJoulter.  101  Ind.  81,  3  N. 
E.  622,   In  the  absence  of  a  contract  that 
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the  landlord  Bhell  make  repairs,  the  barden 
would  fall  on  the  tenant.  If  he  wanted  them 
made.  But  the  tenant  may  contract  with 
the  landlord,  as  well  as  with  another,  for 
the  making  of  repairs.  And  here  such  a 
contract  was  made.  In  the  payment  made 
by  appellant  was  Included  the  consIderatloQ 
for  appellees'  undertaking  to  repair.  Under 
the  eoutract,  appellant  was  entitled  to  the 
repairs  or  to  damages  for  the  breach  of  the 
contract.  Appellees  broke  their  contract, 
and  are  liable  In  damages. 

But  what  la  the  measure?  On  principle, 
the  landlord  who  Is  paid  by  the  tenant  to 
make  repairs  that  he  Is  not  otherwise  under 
obligations  to  make  should  be  held  to  exact- 
ly the  same  liability  that  a  stranger  con- 
tractor would  incur.  Damages  for  personal 
Injuries  resulting  from  the  mere  continu- 
ance of  obvious  defects,  such  as  existed 
here,  and  which  the  tenant  baa  isontracted 
to  have  repaired,  are  not  reeoTerable  from 
the  contractor.  Tb^  are  deemed  to  be  too' 
remote,  and  not  within  the  cmtemplatlon  of 
the  parties  at  the  time  the  contract  was 
made.  The  Injury  Is  attrlbatable  to  the  ten- 
■nf  •  Taut  of  care  in  the  nse  of  the  proiwr- 
ty.  rather  than  to  the  contractor's  breadL 
Hendry  t.  Sqnler.  126  Ind.  10.  36  N.  E.  830. 
9  L.  R.  A.  796;  Feery  t.  Hamilton.  140  Ind. 
4D.  SO  N.  K.  616,  aod  authorltlea  dted  on 
page  38,  140  Ind..  and  page  US.  80  N.  E.; 
Hamilton  t.  Feary.  8  Ind,  App.  616.  S5  N.  E. 
48;  Hlnes  t.  Wilcox  (Tenn.  Sup.)  S4  U  R.  A. 
8Sa  831.  notes  (s.  c.  88  S.  W.  014).  Thex« 
was  no  error  In  snatalnlng  the  demnrrere. 

Appellant  claims  tfaat  the  action  of  the 
court  was  erroneous  because  tbe  demurrer 
for  want  of  Jurisdiction  was  not  well  found- 
ed, and  because  other  demurrers  were  im- 
properly drafted.  A  Judgment  will  not  be 
reversed  for  such  reasons,  if  the  pleading 
demurred  to  Is  in  fact  bad.  BoHuiau  t. 
Gemmiil  <lnd.  Sup.;  at  this  term)  67  K.  E. 
642.  Judgment  affirmed. 


OSS  Ind.  824) 

CJ.EMENTS  et  aL  T.  DAVIS.  Sheriff,  et  al.i 
(Supreme  Oonrt  of  Indiana.    June  28,  1000.) 

APPEAL— PARTIES— MORTOAGB:  PORBCLOSURB 
—INCHOATE  RIGHT  OP  WIFB-nPLBAJO- 
IKG— JUDGMENT. 

1.  Where  a  wife  brings  suit,  and  her  bas- 
band  files  ■  cross  compliiiot  but  disclaims  all 
Interest  in  the  moneys  demanded  by'  her.  and 
there  is  do  jadgment  in  his  favor  against  tier, 
but  demurrers  are  sustained  to  faer  complaiut 
and  his  cross  complaint,  and  both  appeal,  she 
need  not  Join  him  as  an  appellee. 

2.  Where  the  only  aTerment  in  a  complaint 
to  foreclose  a  mortgage,  in  relation  to  the  mort- 
gogor's  wife,  who  is  made  a  defendant,  is  that 
she  joined  In  the  mortgage,  and  the  answer  of 
Jodgmeat  creditors  of  the  hnsband  addressed 
only  to  the  complaint,  but  not  naming  tbe  wife, 
merely  admits  toe  allegations  of  tbe  complaint, 
and  prays  thnt  their  interests  be  protpcted.  and 
that  any  snrplns  of  the  proceeds  of  the  sale, 
after  payment  of  the  mortgage  debt,  be  ap- 
plied on  their  judgment,  no  issne  is  tendered 
the  wife  as  to  her  inchoate  interest  Id  the  land, 
or  in  the  proceeda  of  the  sale;  so  that,  she 


not  having  appeared.  Judgment  that  proceeds  of 
the  sale  Lie  appliett,  after  payment  of  tbe  mort- 
gage, to  the  ludgment  debts,  is  not  aothorixed 
by  the  pleadings,  and  therefore  not  conclusive 
against  her. 

3.  It  is  not  necessary,  in  a  snlt  to  foreclose 
a  mortgnge  on  lands  of  a  hnsband,  executed  by 
him  and  his  wife,  to  which  suit  general  judg> 
ment  creditors  of  the  husband  are  made  de- 
fendants, that  she  set  up  hor  Inchoate  Hgbt  t» 
one-third  of  tlie  lands,  or  the  proceeds  of  didr 
sale,  as  against  the  Judgment  creditors:  so 
that,  her  interest  therein  not  being  specifically 
put  in  Issue,  she  is  not  concliiiled  by  a  Judg- 
ment directing  a  sale,  and  application  of  the 
proceeds,  after  paymrat  of  the  mortgage,  to 
discharge  of  the  general  Jndgmento. 

Appeal  from  circuit  court.  Montgomery 
county;  Jere  West,  Judge. 

Suit  by  Dora  Clements  against  Charles 
Davis,  sheriff,  and  others.  Robert  Clements 
filed  a  cross  complaint  From  Judgmenta 
sustaining  demurrers  to  the  compinint  and 
cross  complaint,  said  Dora  Clements  and  Rob- 
ert Clements  api>eal.   Reversed.     ,.■  ■   ■  j 

M.  M.  Bachelder.  for  appellants.  Blstlne 
ft  bistlne.  for  appellees. 

DOWLIXO,  J.  In  this  suit  the  appellant 
Dora  Clements  seeks  to  recover  from  tbe 
appellee  Charles  E.  Davis,  u  sheriff  of  Mon^ 
gomery  county,  one-third  of  the  proceeds  of 
the  sale  of  a  lot  of  land  owned  by  Robert 
dements,  the  boaband  of  the  said  Dora,  sold 
by  said  sheriff  under  a  decree  ta  foreclosure, 
and  to  enjoin  the  said  sheriff  from  paying 
tbe  sum.  so  claimed  by  said  appellant,  to 
certain  Judgment  creditors  of  her  husband; 
the  mortgage  debt,  with  interest  and  costs, 
having  been  fully  paid,  and  an  amount  suf- 
ficient to  pay  said  one-third  remaining  In  the 
hands  of  said  sheriff.  lUs  Is  a  second  ap^ 
peal.  Davis  v.  Clements.  J4S  Ind.  006,  47 
K.  E.  105a  When  here  before,  the  complaint 
was  held  insufficient,  and  the  Judgment  of 
tbe  Montgomery  circuit  court,  upon  a  de- 
murrer thereto,  was  reversed.  The  complaint 
was  amended,  and  new  parties  were  added. 
Tbe  appellant  Robert  Clements  filed  a  cross 
complaint  The  defendants  below  demurred 
separately  to  the  complaint  as  amended,  and 
to  tbe  cross  complaint  These  demurrers 
were  sustained,  and,  the  appellants  falling 
and  refusing  to  plead  further.  Judgments 
were  rendered  against  them  respectively. 
They  appeal,  and  the  errors  assigned 
tbe  ruUog  of  tbe  court  o[K>n  tbe  demurrers. 
Objection  is  made  that  there  is  a  defect  of 
parties  In  tbe  assignment  of  errors,  for  tbe 
reason  that  Robert  Clements,  the  husband  of 
Dora  Clements,  is  not  Joined  as  an  appellee. 
He  disclaimed  all  interest  In  the  moneys 
demanded  by  his  wife  in  her  complaint  and 
Uiere  was  no  Judgment  in  his  favor  against 
her.  He  had,  therefore,  no  Interest  In  the 
controversy.  He  unites  with  her  as  an  ap- 
pellant as  he  is  authorized  to  do,  and.  In  our 
opinion,  It  was  not  necessary  to  Join  him  as 
an  appellee.  Hogan  v.  Robinson,  04  Ind.  138; 
C^se  V.  Case.  137  Ind.  520,  37  N.  E-  337r 
Stewart  T.  Babbs.  120  ind.  668,  22  K.  fi.  7T0r 
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Magel  T.  Milligan,  150  Ind.  582.  50  N.  E.  564. 

The  material  facts  alleged  In  the  complaint 
as  amended  were  as  follows:  The  Ladoga 
Building,  Loan  Fund  &  Savings  Association 

•  brought  suit  tn  the  Montgomery  circalt  court 
to  foreclose  a  mortgage  executed  by  the  said 
Robert  Clements  and  Dora  Clements,  his  wife, 
on  a  lot  of  land  owned  by  Robert  Clements, 
tlie  husband,  situated  In  the  city  of  Ladoga, 
in  said  Montgomery  county.  The  mortgagors, 
tt^ther  with  David  J.  Davis  and  Tliomas 
Rankin,  who  held  a  judgment  against  Robert 

•  Clements,  were  made  defendants.  Robert 
Clements  and  wife  were  personally  served, 
but  did  not  appear  to  the  action,  and  judg- 
ment was  taken  against  them  by  default 
Davis  and  Rankin  appeared,  and  filed  their 
joint  answer  to  tiie  complaint.  Judgment 
was  rendered  In  favor  of  the  Ladoga  Associa- 
tion tor  the  foreclosure  of  the  mortgage  and 
the  sale  of  the  mortgaged  premises.  The  de- 
cree directed  the  application  of  tiie  amount 
realized  from  the  sale  of  the  property— 
First,  to  the  payment  of  the  costs  of  the  suit; 
second,  to  the  payment  of  the  mortgage  debt 
and  Interest;  and,  third,  to  the  payment  of 
the  judgment  in  favor  of  Davis  and  Rankin. 
An  order  of  sale,  in  pursuance  of  said  decree, 
was  Issued  to  the  appellee  Cbarles  B.  Davis, 
the  sheriff  of  said  Montgomery  county,  and 
by  virtue  thereof  bo  advertised  and  sold  the 
real  estate  described  in  the  decree  for  the 
sum  ot  91,200.  Out  of  this  amount  the  sher- 
iff paid  the  costs  of  the  suit,  and  the  claim 
of  the  Ladoga  Association,  with  interest,  and 
threatened  to  Apply  the  residue  In  his  hands, 
amountlnB  to  upwards  of  $400,  to  the  said 
judgment  of  Davis  and  Bankin,  agreeably  to 
the  terms  of  the  judgment  of  foreclosure. 
The  appellant  Dora  Clements  was  the  wife 
of  the  said  Robert  Clements  at  and  before 
the  time  when  said  judgment  In  favor  of 
Davis  and  Rankin  was  rendered,  and  ever 
since  has  remained  his  wife.  The  judgment 
of  the  said  Davis  and  Rankin,  and  the  lien 
thereof,  were  general,  and  not  specific.  It 
vras  alleged  that  after  the  payment  of  the 
mortgage  debt.  Interest,  and  costs,  the  said 
Dora  C&ements,  as  such  wife,  was  entitled  to 
have  paid  to  her  an  amount  equal  to  one-third 
of  the  sum  the  said  real  estate  brought,  be- 
fore the  payment  of  the  claim  of  the  said 
judgment  creditors,  Davis  and  Rankin.  It 
was  also  alleged  that  the  sheriff,  Charles  E. 
Davis,  would,  unless  restrained  by  the  order 
of  the  court  pay  the  whole  of  the  balance 
of  the  proceeds  of  the  sate  of  said  real  estate 
in  his  hands  to  the  said  judgment  creditors, 
Davis  and  Rankin,  as  directed  by  the  decree. 
Prayer  for  a  temporary  restraining  order,  and 
for  Judgment  for  $400,  etc.  Oopies  of  the 
complaint  in  the  foreclosure  suit  referred  to; 
the  answers  of  the  judgment  creditors,  Davis 
and  Rankin,  thereto,  and  of  the  judgment  or 
decree,  were '  made  ^hlblts,  and  were  filed 
with  tbe  complaint 

The  only  allegation  of  the  complaint  In 
the  foreclosure  suit  concerning  tiie  judgment 
of  Davis  and  Bankin,  as  shown  by  the  copy 


thereof  filed  in  this  action,  was  this:  "That 
the  defendants  David  J.  Davis  and  Thomas 
Rankin  bold  a  judgment  against  one  James 
F.  Luther  and  the  defendant  Robert  Clem- 
ents jointly,  as  appears  of  record  in  the 
clerk's  office  of  Montgomery  county,  Ind^  in 
the  sum  of  $921,  and  costs  taxed  at  dol- 
lars, taken  on  the  27th  day  of  April.  1895. 
which  plaintiff  claims  Is  subseauent  to  this 
mortgage." 

The  answer  filed  by  the  said  judgment 
creditors,  Davis  and  Rankin,  omitting  Its  ti- 
tle, was  tn  these  words:  "The  defendants 
David  J.  Davis  and  Thomas  B^nvin,  for  sep- 
arate joint  answer  to  the  complaint  herein, 
say  that  on  the  27tb  day  of  April,  1893,  they 
recovered  a  Judgment  against  the  defendant 
Robert  CHemants.  which  said  judgment  is  a 
lien  upon  the  real  estate  in  the  complaint 
and  mortgage  mentioned,  and  titiey  ask  that 
bi  the  judgment  and  decree  rendered  in  this 
cause  that  their  Interest  be  protected,  and 
that  if  said  mortgaged  premises  sell  for  a 
sufficient  amount  In  excess  of  said  mortage 
debt,  that  the  excess  be  paid  to  these  de- 
fendants on  their  said  judgment  lien." 

The  court  rendned  a  Judgment  tor  the 
sale  of  the  mor^faged  property,  and  directed 
that  the  proceeds  of  such  sale  be  applied  as 
follows:  "First,  to  the  payment  of  all  costs 
accrued  and  to  accrue  m  this  cause;  second^ 
to  the  payment  of  tbe  amoimt  due  the  plain- 
tiff as  found  In  this  judgment,  with  Inter- 
est thereon  as  aforesaid;  third,  to  the  pay- 
ment of  the  amount  due  the  defendants  Da- 
vid J.  Davis  and  Thomas  Bankin  on  tbelr 
Judgment  aforesaid,  the  overplus,  U  any,  re- 
maining after  the  paymrait  of  the  fbregolng 
Judg^rats,  Interest  and  costs,  to  be  paid  by 
the  sheriff  to  the  clerk  of  this  court  for  the 
use  of  the  party  or  parties  lawfully  authoris- 
ed to  receive  the  same."  etc. 

The  question  for  decision  Is  whether,  un- 
der the  allegations  of  the  complaint  the  ap- 
pellant Dora  Clements,  as  the  wife  of  the 
owner  of  the  'real  estate  sold,  is  entitled  to 
one-third  of  the  proceeds  of  tbe  sale  of  said 
lot  the  residue  of  such  proceeds  having  been 
more  than  sufficient  to  discharge  the  mort- 
gage debt,  Interest,  and  costs,  and  leaving 
In  the  hands  of  the  sheriff  a  sum  exceeding 
the  one-third  of  the  amount  for  which  said 
real  estate  sold.  The  appellant  Dora  Clem- 
ents claims  the  said  one-tbird  of  such  pro- 
ceeds, under  the  provisions  of  section  2608, 
Bums'  Rev.  8t  1S&4,  which  Is  as  follows: 
"In  all  cases  of  judicial  sales  of  real  prop- 
erty in  which  any  married  woman  has  an 
inchoate  intnest  by  virtue  of  her  marriage, 
where  the  Inchoate  Interest  Is  not  directed 
by  the  judgment  to  be  sold  or  bartered  by 
virtue  of  such  sale,  such  interest  shall  be- 
come absolute  and  vest  In  the  wife  in  the 
same  manner  and  to  tbe  same  extent  as  such 
Inchoate  Interest  of  a  married  woman  now 
becomes  absolute  upon  the  death  of  the 
husband,  whenever,  by  virtue  of  said  sale, 
the  legal  title  of  the  husband  tn  and  to  such 
real  property  shall  become  absolute  and  vest- 
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ed  In  tbe  pnrcbawr  tliereof,  bis  belrg  or  as- 
slgna,  subject  to  the  proTlslons  of  this  act, 
and  not  othmrlse.  When  such  Inchoate  right 
shall  become  rested  under  tbe  provisions  of 
this  act,  such  wife  shall  bare  the  right  to 
the  immediate  possession  thereof;  and  bmj 
bare  partition,  apon  agreement  with  the 
purchaser,  bis  heirs  or  assigns,  or  upon  de- 
mand, withont  the  payment  of  rent,  have  the 
same  set  off  to  her." 

Tbe  appellees  Davis  and  Bankln  contend 
that  they  are  entitled  to  the  funds  in  the 
hands  of  the  sheriff  by  virtue  of  the  decree 
In  tbe  foreclosure  suit  directing  the  jfaj- 
meat  of  their  judgment  out  of  the  proceeds 
of  tbe  sale  of  tbe  real  estate  next  ^ter  the 
discharge  of  tbe  mortgage  debt  of  tbe  Ladoga 
Association.  The  app^ant  Dora,  Clements 
Insists  that  this  Judgment  Is  void  as  against 
her  for  tbe  reason  that  she  bad  no  notice  of 
any  claim  of  tbe  said  Davis  and  Rankin 
against  her  Inchoate  interest,  and  that  nel* 
ther  the  complaint  nor  any  cross  complaint 
sought  to  subject  her  inchoate  interest  in  the 
real  estete  to  the  payment  of  the  Judgment 
of  these  creditors  of  her  husband.  To  this 
tbe  appellees  reply  that  the  court  had  Ju- 
risdiction of  tbe  subject-matter  of  the  action 
and  of  the  parties  to  the  suit,  and  that  Ite 
Judgment  establishing  the  priorities  of  the 
defendante  In  that  case  among  themselves, 
and  directing  the  distribution  of  tbe  fund,  is 
binding  upon  all  the  itarties,  and  is  not  open 
to  collateral  attack.  If  Mrs.  Clements  had  ap- 
peared to  the  foreclosure  suit,  and  had  prop- 
erly set  up  her  claim  to  the  one-third  of  the 
proceeds  of  tbe  sale  of  the  mortgaged  prem- 
ises, after  tbe  payment  of  the  mortgage  debt, 
intnest,  and  costs,  it  Is  clear  that,  under 
the  prorisions  of  section  2669  of  the  statute, 
supra,  such  claim  must  have  prevailed.  The 
appellees  Davis  and  Rankin  had  no  right  to 
subject  Mrs.  Clemente'  Inchoate  Interest  in 
her  husband's  real  estate  to  the  payment  of 
their  claim.  Was  there  anything  in  any  of 
the  pleadings  which  required  Mrs.  Olements 
to  appear  and  assert  her  claim  against  these 
Judgment  creditors  of  her  husband,  who  had 
only  a  general  Hen  upon  his  real  estate?  Up- 
on her  failure  to  appear,  bad  the  court  Juris- 
diction to  render  a  Judgment  barring  her 
claim  to  the  estete  given  her  by  the  statute? 
Was  the  Judgment  rendered  of  such  a  char- 
acter as  to  prevent  her  from  establishing  ber 
claim  In  tbe  present  suit? 

As  tbe  appellant  Dora  Olements  was  a  par- 
ty defendant  to  tbe  foreclosure  suit,  and  the 
complaint  therein  averred  that  her  co-defend- 
ante  Davis  and  Rankin  held  a  Judgment 
against  Robert  Clements  for  $921  and  coste, 
rendered  April  27,  1895,  and  subsequent  to 
the  execution  of  tbe  mortgage  sued  on,  a  new 
summons  or  a  voluntary  appearance  was  not 
required  to  bring  her  before  tbe  court  for 
tbe  purpose  of  a  cross  complaint  by  ber  co- 
defemlants  who  held  tbe  Judgment  In  other 
words,  matter  was  apparent  on  tbe  face  of 
tbe  complaint  which  would  have  anthoriKed 
the  filing  of  a  cross  complaint  against  her 


by  her  co-defendants  Davis  and  Baakin,  and 
relief  thereon,  without  new  process  or  a  vol- 
untary appearance.  Fletcher  v.  Holmes,  2B 
Ind.  468;  Fattison  v.  Vaughan,  40  Ind.  253; 
Lewis  V.  Bortsfleld.  76  Ind.  300;  Swift  v. 
Bmmfleld,  76  Ind.  472;  Vevler  v.  Kahn,  111 
Ind.  200,  12  K.  S.  160.  It  may  be  stated  as 
a  g^eral  rule,  subject,  boweves^  to  some 
lestrictlons,  that  one  defendant  cap  have  no 
affirmative  reUef  against  a  co-defendant  In  a 
foredosnie  suit  withont  a  crow  complaint 
setting  forth  the  jiartlcularB  of  his  claim,  and 
tendering  an  Issue.  All  tbe  decisions  in  this 
Btete,  upholding  tbe  JnrisdlctUw  of  the  court 
to  setUe  conflicting  claims  of  tltie,  and  qnes- 
ti<Hi8  of  priority  of  Uea  or  Interest,  proceed 
upon  tbe  ground  that  proper  issues  have  been 
tendered.  Where  there  is  a  default,  the  Judg- 
ment Is  h^  to  be  conclusive  only  as  to  such 
matters  as  are  properly  averred  or  charged  in 
the  pleadings,  and  which  might  have  been 
litigated  under  them,  although  some  author- 
ities announce  a  less  rigid  rule.  6  Enc  PL 
&  Prac.  p.  638. 

In  a  suit  to  foreclose  a  mortgi^  what  s 
party  is  made  a  defendant  to  answer  general- 
ly as  to  any  Interest  he  may  have  In  the 
mortgaged  premises,  a  default  may  be  taken 
as  an  admission  that  he  has  no  title  to,  or 
interest  in.  the  property  adverse  to  the  claim 
of  the  plaintifr  under  the  mortgage,  but  such 
default  does  not  operate  as  an  admission  of 
the  claims  of  co-defendante  which  are  not 
exhibited  either  In  the  complaint  or  In  a 
cross  complaint  Masters  v.  Templeton,  92 
Ind.  447;  Barton  v.  Anderson,  IM  Ind.  578. 
4  N.  B.  420:  Craighead  v.  Dalton,  105  Ind. 
72.  4  N.  E.  426;  Adair  v.  Morgenthelm,  114 
Ind.  803,  16  N.  E.  603:  Bundy  v.  Cunnhig- 
ham.  107  Ind.  360,  8  N.  B.  174;  O'Brien  v. 
Moffitt,  133  Ind.  660,  33  N.  E.  616;  Ulrlch  r. 
Drlschell,  88  Ind.  3S4.  In  this  case  the  only 
averment  In  regard  to  the  appellant  Dora 
Clemente  was  that  she  Joined  her  husband 
in  the  execution  of  the  mortgage  to  tbe  La- 
doga Association.  The  answer  filed  by  tbe 
appellees  Davis  and  Rankin  was  nothing 
more  than  an  admission  of  the  allegation  of 
the  complaint,  and  a  prayer  that  their  In- 
terests be  protected,  and  that  any  surplus 
of  the  proceeds  of  the  sale  of  the  mortgaged 
premises,  after  the  payment  of  the  mortgage 
debt  and  costs,  be  applied  on  their  Judgment. 
This  answer  was  addressed  to  the  complaint 
alone.  The  appellant  Dora  Clemente  was  not 
named  In  It  No  fact  was  stated  which  it 
WAS  necessary  for  her  either  to  deny,  or  to 
confess  and  avoid.  No  right  was  asserted  to 
subject  her  Inchoate  Interest  In  her  hus- 
band's real  estete  to  the  payment  of  the 
Judgment  oC  these  creditors.  Neither  did 
these  creditors,  Davis  and  Rankin,  file  any 
cross  complaint.  Under  tbeae  circumstances 
it  cannot  be  said  that  any  Issue  was  tendered 
to  Mrs.  Clements  as  to  her  interest  in  the 
real  estate  or  in  the  proceeds  of  ite  sale. 

But,  even  If  the  answer  to  tbe  complaint 
had  disclosed  a  claim  by  her  co-defendants 
to  the  fund  to  arise  from  the  sale  of  the 
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'mortgaged  premises,  adverse  to  her  inter- 
est bt  the  same,  a  judgment  settling  the  Is- 
sue so  made  In  favor  of  Uie  defendants  Da- 
vis and  Banktn  would  not  have  determined 
ttie  question  between  them  and  their  co-de- 
fendant Dora  Clements.  Jones  v.  Vert,  121 
Ind.  140,  22  K.  E.  882;  Leaman  v.  Sample, 
91  Ind.  236;  GIpaoo  v.  Ogden,  100  Ind.  20; 
FInlej  v.  Cathcart,  149  Ind.  470,  48  N.  B). 
686. 

The  nature  of  the  Interest  of  the  appel- 
lant Dora  Olements  In  the  mortgaged  prem- 
ises was  not  such  that  a  failure  to  assert  It 
against  judgment  creditors,  who  held  only  a 
general  Uen  hj  virtue  of  their  Judgment 
against  the  real  estate  described  In  the 
plaintiff's  mortgage,  would  result  In  Its  loss. 
That  Interest  was  not  a  mere  Incumbrance 
or  lien,  but  It  wu  an  estate  In  the  land  it- 
self, upon  which  the  Judgment  was  not  a 
Hen.  Bums'  Bev.  St  1894,  «  2660;  Mark  v. 
Murphy,  76  Ind.  534;  Sever  v.  North,  107 
Ind.  644,  8  N.  B.  576;  Tanguey  v.  O'Connell, 
132  Ind.  62,  81  N.  E.  469;  Insurance  Co.  v. 
Bevls,  18  Ind.  App.  17,  46  N.  E.  928.  Be- 
fore a  Judicial  sale  of  the  mortgaged  prem- 
ises, this  interest  was  inchoate  only;  im- 
meiUately  upon  such  sale,  it  became  perfect 
and  absolute.  The  appellant  could  not  as- 
sert it  against  the  mortgngee  so  as  to  pre- 
vent the  sale  of  the  whole  of  the  mortgaged 
premise,  because  she  had  Joined  In  the  ex- 
ecution of  the  mortgage;  but  Immediately 
upon  a  sale  under  the  decree,  if  the  proceeds 
of  that  sale  were  more  than  sufficient  to  pay 
the  mortgage  debt,  interest,  and  cost,  she 
became  entitled  to  an  amount  equal  to  one- 
third  of  the  purchase  money,  payable  out  of 
the  excess.  This  portion  of  the  proceeds  of 
the  sale  represented,  and  Is  to  be  regarded 
as  derived  from,  the  wife's  Interest  in  the 
real  estate  sold.  It  Is  said  In  Freem.  Judgm. 
ii  303,  303a,  that  a  wife,  sued  Jointly  with 
her  husband  in  an  action  to  foreclose  a 
mortgage,  need  not  set  up  her  Inctioate  right 
of  dower  In  the  land  sought  to  be  sold.  A 
decree  In  such  case  will  not  devest  any 
lights  held  paramount  to  the  title  of  the 
mortgagor  when  he  executed  the  mortgage. 
The  right  of  a  wife  of  a  mortgagor  to  dower 
Is  such  a  paramount  right,  and.  If  she  be 
made  a  party  after  becoming  a  widow  to  a 
ault  to  foreclose  a  mortgage,  executed  by  her 
husband  alone,  and  no  allegation  be  made  in 
the  bill  In  reference  to  her  claim  for  dower, 
the  decree  will  not  be  considered  as  afTect- 
Ing  her  dower  estate.  In  order  to  conclude 
the  wife's  right  of  dower,  it  must.  In  all  eas- 
es, be  specifically  put  in  issue,  where  the 
proceeding  Is  to  enforce  any  claim  to  which 
her  right  of  dower  was  paramount.  Frost 
V.  Koon,  30  N.  Y.  444;  Lewis  v.  Smith,  9 
N.  Y.  502;  Malloney  v.  Horan,  49  N.  Y.  115; 
•De  Armond  v.  Society,  94  Ind.  59;  Whitney 
T.  Marshall,  138  Ind.  472,  37  N.  E.  964. 

The  rule  laid  down  In  regard  to  an  In- 
choate right  of  dower  applies  with  equal 
-force  to  the  Inchoate  estate  of  the  wife  in 
tthe  lands  of  her  husband  created  by  the 


statutes  of  this  state.  In  a  suit  to  foreclost 
a  mortgage  on  the  lands  of  the  husband, 
executed  by  husband  and  wife,  to  wtildi 
suit  general  Judgment  creditors  of  the  hus- 
band are  made  defendants,  and  to  which  the 
wife  is  a  party.  It  Is  not  necessary  that  she 
should  set  up  her  Inchoate  right  to  the  one- 
tblrd  of  the  lands  mortgaged,  or  the  pro- 
ceeds of  th^r  sale,  as  against  the  Judgment 
creditors;  and,  when  her  Interest  In  the  land 
la  not  specifically  put  in  Issue,  she  wUl  not 
be  conduded  by  a  Judgment  directing  a  sale 
of  the  land,  aiid  the  application  of  the  pro- 
ceeds, after  the  payment  of  the  mortgage 
debt,  to  fhe  discharge  of  the  general  Judg- 
ments against  her  husband.  In  the  pres- 
ent case  there  Is  nothing  either  in  the  plMd- 
Ings  or  In  the  Judgment  which  coKAudes  the 
claim  of  the  appellant  Dora  Clements  to 
that  portion  of  the  proceeds  of  the  sale  of 
the  mortgaged  property  which  was  derived 
from  her  inchoate  estate.  It  sufficiently  ap- 
peared from  the  averments  of  the  amended 
complaint  that  the  appellant  Dora  Clements 
was  lawfully  entitled,  under  the  statute,  to 
the  one-third  of  the  proceeds  of  the  sale  of 
the  real  estate  claimed  by  her,  and  that  her 
right  thereto  was  not  barred  by  the  Judg- 
ment. 

The  demurrer  to  the  cross  coniplalnt  of 
Robert  Clements  was  pn^rly  sustained. 
His  Interest  In  the  mortgaged  premises  was 
subject  to  the  lien  of  the  Judgment  of  Davis 
and  Rankin,  and  as  against  them  he  bad  no 
claim  whatever  to  the  surplus  of  the  pro- 
ceeds of  sale  after  the  payment  of  the  mort- 
gage debt  and  costs.  For  the  error  of  the 
court  In  sustaining  the  demurrer  of  the  ap- 
pellees to  the  complaint  of  the  appellant 
Dora  Clements,  the  Judgment  Is  reversed, 
with  Instructions  to  overrule  said  demurrer, 
and  for  further  proceedings  In  accordance 
with  this  opinion. 


(166  iDd.  un 

BOARD  OF  COM'BS  OF  PERRY  COUNTY 
et  aL  V.  GARDNER. 

(Snpreme  Oi>urt  of  Indiana.    June  26,  1900.) 

COUNTY  BOARDS—CONTRACT— INTBSTIOATIOM 
OP  BOOKS—LIMIT  OP  INDBBTBD- 
NKSS— PLEADING. 

1.  A  contract  of  a  county  board  with  G.  to 
investigate  the  iwolts  of  the  offices  of  the  auditor 
and  treaaurer'is  not  void  because  of  a  stipuii- 
tioD  that  who  was.  and  for  11  years  ha:i 
lieen,  deputy  treasurer,  should  be  employed  by 
G.  as  assistant;  auch  employment  of  K.  imt 
being  incompatible  with  his  duties  as  depo^, 
and  it  not  appearing  that  he  was  implicated  in 
or  privy  to  any  oiflciai  fraud. 

2.  A  county  board  may  contract  for  invest!- 
gntion  of  the  books  of  the  treasurer's  and  au- 
ditor's offices,  though  there  had  been  former 
inrestigatlous  thereof. 

3.  A  taxpayer  cannot  enjoin  payment  on  a 
contract  of  the  county  boai-d  for  inveKtigation 
of  county  books  by  an  expert,  on  an  allegation 
that  the  contract  price  waa  nnreawnable  and 
more  than  other  competent  persons  would  have 
asked;  it  not  being  alleged  that  any  one  had 
offered  or  was  willing  to  do  It  for  less,  or  that 
there  was  fraud;  the  board  having  a  disov- 
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tion  In  tbc  B^ecUoo  of  an  expert,  and  a  ricbt 
to  determine  what  would  be  a  reasonable  price. 

4.  A  contract  by  a  county  board  for  investi- 
gation of  county  books,  for  a  ceitain  amount,  is 
not  shown  to  be  the  creation  of  a  debt  and 
therefore  void,  the  limit  of  indebtedaesa  beinc 
reached,  where  it  is  merely  alleged  that  at  the 
date  of  the  contract  there  was  no  money  in  the 
treasury,  not  otherwise  ap^ropi-iated,  with 
which  to  pay  the  contract  price,  and  that  no 
provision  tor  its  payment  was  made;  it  not 
appearinir  that  the  county  would  be  unable  to 
pay  out  of  its  current  revenue  all  Its  current 
expenses,  as  well  as  the  InstallmentB  to  become 
due  under  the  contract. 

Appeal  from  circtilt  court.  Perry  countr; 
E.  M.  Swan,  Judge, 

Suit  by  Casper  8.  Gardner  against  the 
board  of  commissioners  of  Perry  county  and 
others  for  an  Injunction.  Judgment  for 
plainUfl.  Defendant  Grimes  ai^peals.  Be- 
veraed. 

8oL  H.  Ssarey  and  Wm.  Land,  for  appel- 
lant Byron  K.  Elliott,  Lindsey  &  Zoerclier, 
Hennlng  &  Hennlng,  Wm.  F.  EUlott,  and  F. 
I*  XJttleton,  for  appellee. 

DOWIiXNG,  J.  Tbe  board  of  commlsBlon- 
era  of  P&xj  ooiintsr.  In  thte  state,  entered 
Into  a  contract  wltli  one  Grimes  whereby 
tbe  latter.  In  contfderatlon  of  $3,300  to  be 
paid  to  htm  by  said  board,  agreed  to  make 
an  InTestigation  of  the  books,  papers,  and 
reciHrds  of  the  ofBces  of  the  auditor  and 
treasurer  of  said  county  for  the  period  be- 
tween December  1,  1808,  and  December  1, 
189^  and  to  retnm  to  miA  board  a  r^Htrt 
of  anch  examination,  showing  tbe  condltton 
of  said  offices,  and  whether  there  was  any 
mraiey  due  to  said  county  from  any  source. 
It  was  stipulated  that  one  Knlgbt.  the  tben 
deputy  treasurer  of  said  county,  should  be 
em^yed  by  Grimes  to  assist  him,  but  that 
Knight  should  be  paid  by  Grimes.  This  suit 
was  brought  by  the  appellee,  Gardner,  a 
taxpayer  of  said  county,  to  enjoin  the  board 
and  tbe  atulltor  from  paying  out  any  part 
of  said  consideration  or  issuing  warrants 
therefor;  Grimes  and  Ejilght  being  Joined 
as  defendants.  Separate  demurrers  were 
filed  to  the  complaint  by  the  defendants  be- 
low, and  to  each  of  the  soTeral  specifica- 
tions thereof.  These  demurrers  were  over- 
ruled. The  defendants  answered  separate- 
ly, and  demurrers  to  the  third  and  flf  th  par- 
agraphs of  each  answer  were  sustained. 
The  general  denial  filed  by  the  board  and 
by  the  defendant  Grimes  being  withdrawn, 
and  these  parties  refusing  to  plead  further, 
and  the  auditor  and  Knight  falling  to  ap- 
pear, tbe  court  rendered  Judgment  on  the 
demurrers  to  the  answers  of  the  board  and 
Grimes,  and  decreed  a  perpetual  injunction 
as  prayed  for  In  the  complaint  The  board 
and  Grimes  appealed,  but  the  board  subse- 
quently dismissed  its  appeal.  The  errors 
assigned  are  the  rulings  on  the  several  de- 
murrers. The  complaint  consisted  of  a 
single  paragraph,  but  stated  six  separate 
grounds  as  tbe  basis  of  the  relief  asked 
for.   These  several  grounds  were  numbered 


and  were  refared  to  by  both  parties  as 
specifications.  In  addition  to  a  demurrer  to 
the  complaint  as  a  whole,  a  demurrer  to 
each  specification  was  filed.  The  firtit  three 
grounds  for  the  injunction,  stated  In  the 
oomplaiut  relate  to  a  contract  allegeit  to 
bave  been  made  between  the  board  and 
Grimes  at  a  time  when  the  board  was  not 
legally  In  session.-  Tbe  sufflciency  of  these 
grounds  is  admitted  by  tbe  appellant 
Grimes;  but  this  is  unimportant,  for  the 
reason  that  tbe  remaining  specifications  of 
fact  admit  the  execution  of  another  con- 
tract  in  pursuance  of  an  oraer  subsequently 
made  when  tbe  board  was  in  session,  and 
was  engaged  In  the  discbarge  of  Its  ad- 
minlstratlTe  duties. 

The  facts  relied  upon  by  the  appellee,  and 
which  constituted  the  ground  of  the  judg- 
ment were:  (x>  That  Knight,  who  was  to 
be  employed  by  Grimes  to  as^t  him  in  his 
labors,  was  at  the  time  of  tbe  ezecutl(« 
of  the  contract  the  acting  deputy  treasurer 
of  said  county;  that  he  had  been  such  dep- 
uty treasurer  toe  IX  years  of  the  period  in- 
truded In  the  proposed  Investigation;  jind 
that  he  was  Interested  in  its  result  (2) 
That  the  investigation  for  any  part  of  the 
period  previous  to  the  last  9  yean  was  use- 
less, because  aU  claims  upon  the  t^Bclal 
bonds  of  officer^  to  recovet  moiuars  em- 
beaded,  wroQgtnlly  collected,  or  retained  by 
them,  or  for  wU^  tbey,  might  otherwise 
have  been  liable^  were  barred  by  the  stat- 
ute of  limitations;  that  as  to  the  20  years 
prior  to  1892,  and  as  to  the  20  years  prior 
to  18S7,  the  Investigation  would  be  useless, 
because  experts  had  already  been  employed 
by  tbe  attorney  general  and  tbe  board,  re- 
flS>ectiveIy.  to  examine,  audil^  ajid  correct 
the  books  and  records  in  the  offices  of  the 
auditor  and  treasurer;  and  that  the  pro- 
posed allowan<»  was  unreaapnable  in 
amount  because  other  experts  could  be  em- 
ployed who  would  do  the  same  work  for 
$1,200,  And  (3)  that  the  county  was  already 
Indebted  beyond  the  constitutional  limit  of 
2  per  cent,  of  the  value  of  tbe  taxable  prop- 
ei-ty  within  Its  boundaries,  the  Indebt^dn^ 
incurred  under  tbe  contract  being  therefore 
forbidden  by  law. 

Tbe  proposition  that  the  contract  was 
void  because  it  contemplated  that  Knlgbt. 
the  deputy  treasurer,  should  assist  Grimes. 
Is  untenable.  His  employment  as  an  assist- 
ant expert  accountant  was  In  no  way  In- 
compatible with  bis  duties  as  deputy  treas- 
urer. Neither  was  It  objectionable  on 
grounds  of  public  policy.  His  familiarity 
with  the  books  and  records  of  tbe  county, 
and  with  the  methods  of  transacting  the 
county  business,  may  bave  rendered  his 
assistance  especially  valuable  and  desirable. 
It  Is  not  alleged  that  he  was  in  any  way 
Implicated  in  any  fraud  upon  the  county,  or 
that  he  had  been  guilty  of  or  was  privy  to 
any  official  irregularity. 

Again,  the  fact  that  former  examinations 
of  the  books  and  record  had  been  made 
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b7  oth6r  experts,  and  that  the  acconnti  so 
tnTestigated  had  been  audited  and  corrected, 
was  no  reason  why  a  further  examination 
should  not  be  made.  In  the  opinion  of  the 
board,  the  former  InTeBtlgattons  might  have 
been  coUnslve  or  Imperfect  or  unsatisfac- 
tory. Certainly  Aey  were  not  conclnslTe 
upon  the  boud. 

The  chai^  that  the '  contract  price  for 
the  labor  to  be  performed  by  the  expert  wub 
tmreasonable.  and  more  than  other  com- 
petent persons  would  hare  asked,  la  not  a 
■nffident  ground  for  an  InJuncUon.  The 
board  had  a  discretion  In  the  selection  of 
an  expert,  and  It  also  had  the  right  to  de- 
termine for  Itself  what  would  be  a  reason- 
able  compensation  for  the  work  required. 
It  Is  not  averred  that  any  one  had  ofl^ned  to 
perfonn  the  labor  for  a  less  i^ce,  or  was 
ready  to  do  It;  or  that  there  was  anyttiing 
fraudulent  or  ccdluslTe  la  the  letting  of 
the  contract  to  Grimes. 

The  on^  question  remaining  la  whether 
the  contract  was  rendered  void  by  the  finan- 
cial condition  of  the  county  at  the  time  It 
was  made.  The  allegatlMu  of  the  complaint 
are  'that  on  tiie  0th  day  of  December,  1808, 
the  aggregate  value  of  the  taxable  property 
within  said  county,  accordhig  to  the  last  as- 
sessment for  state  and  county  taxes  previous 
to  that  day,  amounted  to  $3,289,215;  that  on 
the  9th  day  of  December,  1898,  the  aggregate 
indebtedness  of  Perry  county  was  $102,146.06, 
and  therefore  was  In  excess  of  two  per 
centum  on  the  value  of  the  taxable  property 
within  the  said  county;  that  said  contract 
contemplates  and  incurs  a  liability  and  In- 
debtedness in  said  county  In  the  sum  of 
f3,S00,  and  Is  tberefore  null  and  void;  that 
said  contract  was  not  entered  Into  in  time 
of  war,  etc.,  •  •  •  nor  was  said  contract 
or  expenditure  of  said  $3,300  necessary  to 
maintain  the  corporate  existence  of  said  Per- 
ry county.  Indiana,  nor  was  there  on  the 
9th  day  of  December,  1898,  any  money  in 
the  treasury  of  said  Perry  county,  not  oth- 
erwise appropriated,  with  which  to  pay  the 
said  sum  of  $8,800,  nor  was  there  any  pro- 
vision made  for  the  payment  of  the  same,  and 
the  said  contract  is  therefore  null  and  void." 
The  contract  referred  to  in  the  complaint 
provided  that  the  $3,800  should  be  paid  as  the 
work  progressed,  at  the  rate  of  $00  on  each 
year  Investigated,  and  the  residue  when  the 
work  was  completed.  The  averments  that 
there  Is  not  money  In  the  treasury,  not  other- 
wise appropriated,  with  which  to  pay  the 
compensation  of  the  expert,  and  that  no  pro- 
vision has  been  made  to  pay  the  same,  were 
InsuflBclent  to  show  that  the  county  would  be 
unable  to  pay,  out  of  Its  current  revenues, 
all  of  Its  current  expenses,  as  well  as  the  In- 
stallments to  become  due  under  the  contract 
with  the  appellant.  The  amount  of  its  or- 
dinary current  expenses  was  not  set  out,  nor 
■was  the  amount  of  Its  ordinary  revenue  from 
taxation  shown.  From  all  that  appears  on 
the  complaint,  a  sum  more  than  sufficient  to 
pay  all  current  expenses,  together  with  the 


anm  agreed  to  be  paid  to  the  appellaat,  may 
have  been  collectible  every  year.   The  fact 
that  there  was  no  money  In  the  treasury  on 
December  9,  1898,  with  which  to  pay  aald 
claim,  was  Immaterial,  as  nothing  was  thai 
due  upon  It  The  averment  that  no  provision 
had  been  made  to  pay  the  sum  to  become 
due  does  not  exclude  the  possibility  that, 
without- special  provision  for  this  particular 
claim,  a  snfflclent  amount  would  be  realized 
from  the  ordinary  current  revives  to  pay  it 
as  It  came  Into  existence.  The  rule  In  snch 
cases  Is  cwreetly  stated  In  City  of  Valparaiso 
V.  Gardner,  87  Ind,  1,  where  It  Is  said  (page 
12):   "When  the  current  revenues  are  snffl- 
clent to  fully  pay  the  current  ezpemies  nec- 
essarily Incurred  to  maintain  coiporate  life, 
there  cannot  be  said  to  be  any  debt  We  do 
not  assert  that  a  debt  may  be  created,  even 
for  current  expenses.  If  Its  effect  will 'be  to 
extend  the  corporate  Indebtedness  beyond  the 
constitutional  limit;  but  we  do  assert  that, 
where  the  current  revenues  are  sufficient  to 
defray  all  current  expenses  without  increas- 
ing the  indebtedness,  there  is  then  no  cot^ 
porate  debt  Incurred  for  mdh  openaes.** 
Cason  V.  City  of  Lebanon  (Ind.  Sup.)  SS'S.'E. 
768;  City  of  Soutii  Bend  v.  Reynold  (Ind. 
Sup.;  this  txaem)  67  N.  E.  706..  The  princi- 
ple applicable  hare  dosely  reaemUes  tiiat  In- 
volved la  City  of  Lcwansport  Dykeman, 
116  Ind.  16.  17  N.  E.  687.   Itt  timt  ease  a 
city  alrrady  indebted  beyond  the  consitltiitloi^ 
al  limit  entered  Into  a  contrut  with  oertatn 
attorneys  to  effect  a  compromise  and  settle- 
ment of  a  large  outstanding  bonded  indebted- 
ness against  the  dty.   The  consideration  to 
be  paid  for  such  services  was  6  per  cent 
of  the  reduction  of  the  amount  they  might 
secure  from  the  principal  and  Interest  of  the 
bonds  and  coupcms.  It  was  cliUmed  by  the 
plaintiffs.  In  an  action  to  recover  the  amount 
due  them  on  that  agreement  that  the  reduc- 
tion secureu  by  them  amounted  to  $46,000. 
and  that  the  dty  became  indebted  to  them  In 
the  sum  of  $2,800.  The  several  paragrajAs 
of  the  answer  presented  defenses  arising  un- 
der article  13  of  the  constitution,  relating  to 
the  limitation  upon  municipal  Indebtedness. 
In  ruling  upon  the  sufficiency  of  tiiese  an- 
swers, the  court  said,  by  MItdielt.  J.:  "The 
answers,  in  effect  confess  these  avermrats 
In  the  complaint  but  say  that  the  contract 
to  pay  6  per  cent  Is  within  the  constitutional 
inhibition,  because  the  city  was  already  in- 
debted in  an  amount  beyond  the  limit  of  the 
constitution.   The  contract  with  the  plain- 
tiffs did  not  contemplate  the  creation  of  a 
new  or  additional  debt.   It  was  a  contract 
for  services  to  be  rendered  In  securing  the 
reduction  of  an  existing  debt.    Certainly  it 
never  was  intended  that  a  municipality  whose 
Indebtedness  was  actually  or  nominally  up 
to  the  constitutional  limit  might  not  contract 
for  the  services  of  an  agent  or  attorney  to 
contest  the  validity  of  the  whole  or  any  part 
of  Its  Indebtedness,  and  secure  a  redootion 
of  the  amount  thereof.   To  give  the  consti- 
tution such  a  construction  would  effectually 
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tie  the  hands  of  munlelpalitles,  so  to  speak, 
and  disable  tbem  Crom  entering  into  any  ar- 
rangement for  refunding  or  reducing  the 
mmonnt  of  tlwlr  pre-existing  Indebtedness  by 
new  promisee  to  pay,  or  by  any  arrangement 
tookins  to  a  compromise.  Powell  t.  aty  of 
Madison,  107  Ind.  100,  8  N.  XI,  81,  and  cases 
dted."  To  awertala  Cran  Its  accounts, 
books,  and  records,  through  the  agency  of  an 
expert  accountant  Its  financial  condition,  the 
true  amount  and  nature  of  Its  outstanding 
Indebtedness,  the  cbaxactw  and  amount  of 
allowances  made  by  Its  board  of  commission- 
ers, and  the  sums  whicli  may  have  been 
wrongfully  charged,  retained,  embezzled,  or 
lost  through  the  n^llgence  or  fraud  of  Its 
offlcersi  may  be  and  la  quite  as  Important 
to  a  municipal  corporation  as  to  obtain  a 
ctnnpromlse  or  reduction  of  liabilities  already 
known  to  ^st  Indeed,  sucta  prerjuis  in- 
Testigatkm  Is  an  Indispensable  [wdlmlnary  to 
any  measures  haTing  for  tb^  object  the 
protection  of  a  municipality  against  Imposi- 
tion and  fraud,  and  the  recovery  of  moneys 
justly  due  to  it  The  statute  expressly  au- 
thorises such  a  contract  Burns'  Bct.  St 
18M,  i  7853;  Duncan  t.  Board.  101  Ind.  403. 
If  a  municipal  corporation  wlilch  has  been 
robbed  by  dishonest  officials,  or  Impoverished 
by  weak  and  n^Ugent  ones.  Is  disabled  by 
the  very  situation  so  created  from  having  a 
proper  examination  of  its  accounts  and  rec- 
OTds  made  and  reported,  and  from  employing 
counsel  and  using  other  necessary  means  to 
prosecute  the  wrongdoers  or  secure  an  ad- 
justment of  Its  claims,  It  would  be  impotent 
to  protect  Itself  against  fraud  or  to  assert 
and  establish  its  just  demands.  The  power 
to  protect  and  recover  Its  revenues  and  prop- 
erty is  vital  to  Its  existence,  and  we  cannot 
believe  that  the  constltutioD  deprives  It  of 
this  attribute.  The  complaint  falls  far  short 
of  stating  facts  sufficient  to  show  that  the 
contract  with  the  appellant  was  void  upon  the 
ground  that  it  was  In  violation  of  article  13 
of  the  constitution.  The  demurrers  to  the 
complaint  should  have  been  sustained.  Judg- 
noent  reversed,  with  instructions  to  sustain 
the  demurrers  to  the  complaint  and  for  fur- 
ther proceedings  in  acctndance  with  this  opin- 
ion. 


(US  Xnd.  in) 

In  re  PA8KINB,  Township  Trustee. 

(Bnpreme  Oonrt  of  Indiana.   June  26,  1900.) 

PUBLIC  OFPICBRS— IHPBACHHSNTu-RBHOVAL 
—STATUS  OF  INFORMANTS  —  APPEAL  AND 
KRROR-^OINT  ASSIONHSNTS. 

Since  an  accusation  a^aiost  a  township 
tmstee,  under  Act  March  8,  1897,  {  85,  anthor^ 
Ising  Impeachment  and  removal  of  public  offi- 
cers, must  be  presented  and  prosecuted  the 
^wseeuting  attorney  in  the  name  of  the 'state, 
and  the  Informants  are  not  parties  to  the  pro- 
ceeding, Joint  assignments  of  error  by  the  state 
and  Informants  are  Insufficient. 

Appeal  from  circuit  court  Marlon  county; 
B.  G.  Alien*  Judge. 

Application  for  removal  from  office  of 
John  T.  Fasklna,  tmstee  <tf  Henaley  towsr 


ship.  In  Johnson  county.  From  a  judgment 
In  favor  of  the  defendant  the  state  ^peala 
Appeal  dismissed. 

Wm.  L.  Taylor,  Atty.  Gen.,  HerrlO  Moorei, 
a  0.  Hadley,  Miller  &  Bamett  and  M.  M. 
Hugg.  for  appellant  Deupree  &  Slack,  W, 
A.  Johnson,  and  Miller*  Elam  ft  Feeler,  tot 
appellee. 

BAKER,  O.  J.  This  proceeding  was  be- 
gun in  the  Johnson  circuit  court  on  April  24, 
1889.  under  section  35  of  an  act  approved 
March  8,  1897,  entltied  "An  act  providing 
for  the  Impeachment  and  removal  from  of- 
fice of  public  officers."  Acts  1897,  p.  27a 
On  change  of  venue  to  the  Marlon  circuit 
court  a  demurrer  for  want  of  facts  waa 
sustained  to  the  "accusation,"  and  this  ap- 
peal resulted.  Paskfos  moves  to  dismiss 
the  appeal  on  the  ground,  among  others,  that 
the  assignment  of  errors  is  Insofflcient  to 
present  any  question  to  this  court  The  "ac- 
cusation" was  Qled,  presented  to  the  court 
and  prosecuted,  not  by  the  prosecuting  at- 
torney in  the  name  and  on  behalf  of  thp 
state,  but  by  citizens  Lang  and  McFadden, 
through  their  attorneys.  Miller  &  Bamett 
To  the  ruling  on  the  demurrer  "the  state  of 
Indiana  and  the  petitioners.  Lang  and  Mc- 
Fadden," severally  excepted.  The  state  of 
Indiana,  by  the  attorney  general,  and  Lang 
and  McFadden.  by  their  attorneys,  have 
jolntiy  assigned  error  on  the  ruling  and 
judgment  on  the  demurrer.  In  Rowe  v. 
Bateman,  153  Ind.  633.  M  N.  S.  1065,  55 
N.  E.  751,  It  was  held  that  an  "accusation,** 
under  section  35,  may  be  verified  by  the 
oath  of  any  person,  but  must  be  presented 
to  the  court  and  prosecuted  by  the  prosecut- 
ing attorney  (unless  he  be  the  accused)  in 
the  name  and  on  behalf  of  the  state,  that 
the  state  is  the  party  adverse  to  the  ac- 
cused, and  that  the  person  who  verifies  the 
"accusation"  Is  not  a  party  to  the  proceed, 
ing.  As  the  alleged  error  Is  not  available  to 
Lang  or  to  McFadden,  and  as  the  state 
complains  of  no  wrong  except  Jointly  with 
them,  the  assignment  presents  no  question. 
Armstrong  v.  Dunn,  143  Ind.  433,  41  N.  B. 
540,  and  cases  cited  on  page  437,  143  Ind., 
and  page  541,  41  N.  E.;  Earhart  r.  Farmers* 
Creamery,  148  Ind.  79,  47  N.  B.  226;  Hat- 
field  V.  Oummlngs.  152  Ind.  280,  50  N,  IL 
817,  53  N.  B.  231.  Appeal  dismissed. 


OR  Ind.  170 
STEWART  et  at  T.  MARION  TRUST  OO. 
(Supreme  Court  of  Indiana.   Jont  27,  1900i) 

RB8  J1TDICATA— APFBAI^LB  ORDBR. 

1.  Finding  and  order  on  petition  of  a  receiv* 
er  of  an  association  for  instmctions  as  to  div- 
idends claimed  to  be  illegally  paid  holders  of 
certain  stock  are  not  conclurive  on  the  stock- 
holders, they  not  being  parties  to  the  proceed- 
ing. 

2.  An  order  on  petition  of  a  recdver  of  an 
associstlon  for  iDstmctlons  as  to  dividends 
cUimed  t»  ba  Ukgally  paid  iMlden  §1  osctaia 
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itoek,  tbat  be  proceed  to  collect  tbe  Hme,  Ib  1n- 
teriocntorr,  tnd  oot  appeolable,  as  la  likewiao 
u  order  rerusiog  to  set  aside  aodt  order. 

Appeal  from  circuit  court,  MarUm  coon- 
tf;  Henrj  Clay  Allen,  Judge. 

Application  by  Rhoda  Stewart  and  othei-s 
against  tbe  Klarlon  Trust  Company,  receiv- 
er, to  set  asida  an  order.  Application  de- 
nied, and  petitioners  appeaL  Dlamlssed. 

Hay  &  Boirln*  and  Ayrea*  Jones  St  Hoi- 
lett,  for  appellants.  Noel  &  Labr  and  Car- 
ton &  Tbouipeon,  for  appellee. 

MONKS,  J.  In  tbe  proceedlns  brought  by 
Lewis  Brandenburg,  Arthur  C.  Oiran,  Fred- 
nick  Axe,  WllllaiQ  Axe,  and  John  W.  Walk- 
er against  the  Washington  Savings  &  hoMx 
ABSoclation,  tbe  Marion  Trust  CuuipaDy.  one 
of  the  appellees  herein,  was  ap^wloted  re- 
mlver  of  said  association.  It  appears  from 
tbe  record  that  prior  to  February  7,  1898, 
the  Commercial  Building  &  Loan  Associa- 
tion,  tbe  Equitable  State  Building  &  Loan 
Association,  and  the  Washington  Savings 
Association  were  separate  and  distinct 
building  and  loan  associations,  organized 
and  existing  under  tbe  laws  of  this  state; 
and  It  Is  alleged  that  on  February  7.  1898, 
said  associations  were  merged  and  consoli- 
dated into  the  defendant,  the  Washington 
Savings  &  Loan  Association,  and  that  upon 
such  consolidation  tbe  assets  and  liabilities 
of  each  of  the  three  asBoclatlons  became  the 
assets  and  liabilities  of  tbe  defendant,  the 
Washington  Savings  &  Loan  Association. 
Said  receiver  filed  a  petition  in  the  court  be- 
low for  instructions  in  regard  to  certain  div- 
idends alleged  to  have  been  paid  to  tbe 
holders  of  what  Is  denominated  "prepaid" 
and  "pald-Qp"  stock  of  tbe  officers  of  said 
association,  and  the  officers  of  the  associa- 
tions consolldnted  and  merged  Into  said 
Washington  Savings  &  Loan  Association,  on 
the  ground  that  said  divideuds  were  Illegal- 
ly and  wrongfully  paid.  The  court  found 
that  said  dividends  bad  been  illegally  and 
wrongfully  puld  to  said  stockholders,  and 
ordered  the  receiver  to  take  proper  steps  to 
recover  the  same  as  a  part  of  the  assets  of 
said  corporation.  Afterwards  appellants, 
who  were  holders  of  stock  denominated 
"paid-up"  and  "prepaid"  stock  In  said  aa- 
soclation,  nied  applications  to  set  aside  and 
vacate  said  order  of  the  court  instructing 
tbe  receiver  to  collect  uld  dividends,  on  the 
ground  that  tbe  same  were  properly  paid  to 
them,  and  could  not  be  recovered.  The 
court  heard  the  evidence  on  said  applica- 
tions, and  refused  to  vacate  said  order,  from 
whlcb  action  of  tha  coart  appell&uts  api>cal. 

Appellants  were  not  partlea  to  said  petl- 
Oxm  of  tbe  receiver  for  instructions,  and  tbe 
finding  and  order  In  said  proceedings  were 
'In  no  sense  binding  upon  appellants.  Said 
order  merely  authorlied  tbe  receiver  to  take 
proper  steps  to  recover  said  dividends,  but 
did;  not  and  could  not  adjudge,  as  against 
^»peUattta,  that  they  had  received  auch  divl- 
'd«a%  ar,  If  received  by  tben,  tiiat  tbe  same 
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were  fliegally  and  imngrnlly  paid.  KeK 
ther  did  tbe  court,  In  refusfns  to  aet  aalda 
and  vacate  said  osdsr,  adjodge  any  at  said 
questions  for  or  against  appellants  aa  ts 
said  dividends.  Bacb  questions  could  only 
be  conclusively  adjudged  In  tevor  of  or 
against  ai^llants  la  a  proper  proceeding  to 
wblcb  they  vere  parties.  Said  ardex  of  tbe 
court,  Instrnctlng  tbe  receive  to  collect  the 
dividends,  was  Interlocutoi7,  and  not  a  final 
Judgment  and  there  Is  no  statute  author^ 
Izlng  an  appeal  therefrom.  As  there  Is  no 
statute  authorizing  an  appeal  from  tbe  ac> 
tlon  of  the  court  In  refusing  to  vacate  said 
Interlocutory  order,  the  appeal  in  this  case 
must  be  dismissed.  Appeal  dismissed. 


(ISB  Xnd.  4n> 

MANnFAOTtntEnS*  GAS  ft  OIL  CO.  et  aL 
r.  INDL\NA  XATUBAL  OAS  &  OIL  OO.^ 
(Sapreme  Coort  of  Indiana.    June  28,  1000.) 

HIKES  AND  HINERAIiS—NATimAL  OAS-OWN- 
KKtiHIP  —  INCRBASINO  FLOW  —  ARTIFICIAI* 
MEANS— INJUNCTION— DESTRUCTION  OP  COM- 
MON SUPPLY— CONSTITDTIONAZj  LAW— DUB 
PROCESS  or  LAW— PROTBCTIOK  QT  COMMON 
PROPERTY. 

1.  Since  tbe  right  to  take  natural  gas  exists 
commonly  in  the  owners  of  the  snperiacnmbcnt 
lands,  it  does  not  become  the  property  of  any 
of  such  owners  ontit  reduced  to  actual  posses 
■ion.  Heace  objections  based  oa  the  right  of 
transportation  and  sale  of  such  gas  are  not 
pertinent  to  a  complaint  to  enjoin  the  use  of 
artificial  means  to  increasa  tbe  flow  thereof 
from  gas  wells. 

2.  Since  the  right  to  mine  natural  gas,  whea 
left  to  the  natural  laws  of  flowage.  exists  ex- 
clusively Id  the  owners  of  snperincumbent 
lands,  and  such  gas  is  not  subject  to  public  ap- 
propriation without  thnr  oonaent,  tber  are  en- 
titled to  preserve  it  from  destruction.  lndq>end- 
ent  of  the  right  of  the  state  to  regulate  It,  and 
may  enjoin  any  act  of  one  owner  to  induce  an 
unnntut-al  flow  into  or  through  his  wells  which 
tends  to  the  Injury  or  deatnictioa  of  the  com- 
mon supply. 

3.  Since  the  right  to  talce  natural  gas  is  com- 
mon to  all  the  surface  owners,  and  the  gas 
docs  not  become  the  property  of  any  of  such 
owners  nntil  reduced  to  actual  nosnession  at  tbe 
surface.  Acts  1801,  p.  80,  prohibiting  tbe  use  of 
artificial  means  to  increase  tbe  natural  flow  of 

Sas  from  a  well.  Is  oot  nnconstltational.  as  a 
ifprivQtion  of  property  without  due  compensS'- 
tiou,  but  is  a  Talid  regulation  for  the  protection 
of  common  property  from  destruction,  reoogula- 
ing  qualified  ownership  thertin. 

Appeal  from  circuit  court.  Grant  county; 
n.  J.  f*aulus.  Judge. 

Injunction  by  the  Manufacturers*  Gas  ft 
Oil  Company  and  others  agalnat  the  Indiana 
Natural  Gas  &  Oil  Company.  From  a  Judg- 
ment fn  favor  of  defendant,  plaintllfs  api»eaL 
Reversed. 

Warner  ft  Brady  and  Wm.  A.  Ketcbam, 
for  apiieilnnti.  M.  WInfleld,  Foster  Davis, 
W.  O.  Johnson,  and  Blacklldseb  Shirley  ft 
W*olf,  for  appellee. 

DOWLIN'O.  J.  In  this  suit  the  appeUants 
sought  to  enjoin  the  appellee  from  ualnir 
devices  for  pumping,  and  ttook  employing 
any  other  artificial  process  or  appliance  (or 
the  purpose^  or  bavti^  tbe  eHBti,  oC  I&< 
N.  B.   i«.  Rthoarini  denied,  »  N.  lOHL 
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Inff  tbe  nataral  flow  of  gAe  from  tfae  wellts 
of  the  app^lee,  or  tbrouffh  the  pipes  convey- 
log  and  traofiportine  the  same.  The  mllng 
of  tfae  conrt  sustaining  a  demurrer  to  tbe 
complaint  Is  tfae  error  Baslgned. 

The  appellants,  tfae  Mauafactarera*  Gas  A 
CHI  Company,  the  Manufacturers*  Fuel  Oom* 
pany.  Ifae  Ball  Bros.  Glass  Mannfactnrlng 
Company,  ttie  Bvayiee  Glass  Company,  tile 
Crystal  Window-Glass  Company,  and  tfae 
Alexandria  Window-Glass  Company,  are  eoz^ 
poratlons  organized  under  13ie  laws  of  tbls 
state,  as  Is  also  appellee,  flie  Uidlana  Nat- 
ural Gas  ft  on  Company.  Tfae  complaint 
states  that  the  two  corporations  first  named 
are  engaged,  among  other  things,  in  supply- 
ing natural  gas  to  manufacturing  companies 
carryli^  on  business  at  Mnncle,  Z>elaware 
conn^,  Ind.,  In  wUefa  large  amounts  of  cap- 
ital are  invested,  and  by  whom  1,600  men  are 
empk^ed  and  paid,  tiie  ralue  ttf  tfae  annual 
output  of  which  Is  98,600,000;  flut  the  pipe 
lines  of  tfae  said  ICanufttcturos'  Gas  ft  On 
Company  extend  to,  and  some  of  its  wells 
are  situated  at,  a  point  about  9  mUes  nwtfa- 
west  vt  tiie  <AtT  of  Mnnde,  and  IS  miles  from 
ime  of  tfae  lines  and  from  some  of  the  wetls 
of  tfae  appellee.  In  Grant  conni^;  tfaat  tfae 
pipe  lines  and  some  of  the  gas  wells  of  tfae 
Mauufacturm*  Fuel  Company  eztoid  nortfa 
from  the  dty  of  Huncte  about  T  mllee,  to 
about  38  mllea  from  the  lines  and  wells  of 
tbe  appeHee;  that  the  Ball  BrOs.  Glass  Man- 
ufacturing Company  has  an  amraal  output 
of  fl,BOO,000,  and  tfaat  It  employs  1,200  men, 
wllfa  a  pay  roll  ot  $42,000  per  month;  that 
the  lines  through  which  It  Is  supplied  with 
gas  extend  north  from  the  dly  of  Hunde 
about  11  miles,  to  within  a  distance  of  about 
18  miles  of  tbe  lines  and  weflls  of  the  api>d- 
lee.  Similar  allegations  are  made  as  to  the 
Swayzee  Glass  Company,  the  Crystal  Win- 
dow-Glass Company,  and  the  Alexandria 
Window-Glass  Company.  It  Is  further  stat- 
ed, that  each  of  the  said  manufacturing  es- 
tablishments requires  a  large  quantity  of 
fuel  to  enable  It  to  carry  on  Its  operations; 
that  natural  gas  Is  more  desirable  than  any 
other  kind  of  fuel,  and  that  tbe  plants  of 
said  appellants  were  located  and  built  espe- 
cially with  reference  to  the  aopply  of  nat- 
ural gas  In  their  Tlclnity,  and  are  «itlrely 
dependent  upon  It.  It  Is  alleged  that  the  ap- 
pellee is  engaged  In  tbe  business  of  mining, 
collecting,  and  transporting  natural  gas  from 
tbe  natural  gas  fields  In  Indiana  to  the  city 
of  Chicago,  in  the  state  of  Illinois,  and  that 
In  the  conduct  of  Its  said  business  It  has  es- 
tablished pipe  lines  for  the  transportation  of 
natural  gas  through  a  great  part  of  the  coun- 
ties of  the  state  from  Howard  county  to  tbe 
northwest  boundary  of  the  state,  and  that 
for  the  purpose  of  transporting  such  natural 
gas  It  has  established  and  is  maintaining 
one  pumping  station  In  the  county  of  Jasper, 
and  one  In  Ibe  county  of  Howard,  and  that  it 
Is  Intending  and  ttireatenlng  to,  and,  unleau 
restrained  by- the  court,  it  will,  establish  an- 
other, tai  the  county  vt  Giant,  where  It  has 
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located  and  drilled  wells,  and  laid  pipe  Ilnea 
connecting  wlUi  its  main  pipe  line  to  Chi- 
cago; that,  underlying  the  counties  In  the 
northwestern  and  central  part  of  Indiana, 
Uiece  was  discovered  in  the  year  18S6  a 
great  reservoir  <tf  natural  gas.  located  Id 
tfae  Trenton  nxA,  at  various  dlstences  frran 
tfae  Burtace  of  tbe  eartfa,  tfae  counties  of 
Ddaware,  Uadlaon,  and  Grant  being  locat- 
ed over  the  centw  of  said  reservoir,  and  said 
reservoir  extoidhag  In  every  direction  from 
tfae  three  counties  aforesaid,  and  underlying 
the  wh(de  of  Blackford,  and  parts  of  Jay, 
Wells,  Howard,  Tipton,  Hamilton,  Hancock, 
Henry,  and  Bafidolph  countlea,  tbe  mp^  of 
gas  being  greatest  In  the  conntiea  ot  Dda- 
ware,  Grant,  and  Madlscm;  tibat  said  reaer- 
Tolr  of  natural  gas  Is  alivlOi  continuous,  con- 
nected, and  Umlted,  situated  in  tbe  Trenton 
rock  underlying  said  several  counties  and 
parte  of  counties  at  a  deptii  of  from  900  to 
1,000  feet  below  tfae  surface  of  tfae  earth; 
tfaat  tfae  said  Trenton  rock  is  a  pwus  sub- 
stance, whlcfa  permlte  tlw  passage  ot  nirtural 
gas  througfa  It;  that  said  gas  Is  ooidned  in 
said  rock  at  a  great  pressure,  whicfa  has 
dlminlSfaed  from  825  pounds  In  1888  to  185 
pounds  at  the  present  time;  that  because  tiie 
mid  reservoir  is  ctmtinuous,  connected,  and 
limited;  any  diminution,  waste,  destruction, 
or  Injury  to  any  part  of  sold  reservoir  de- 
creases tbe  entire  supply  of  natural  gas,  and 
diminishes  the  pressure  of  all  natural  gas 
wells  drawing  from  said  reservoir,  thereby 
injuring  all  other  parte  of  said  reservoir;  that 
beneath  and  around  said  reservoir  Is  a  vast 
body  of  salt  wator,  whicfa  also  is  confined 
and  is  subject  to  great  pressure,  and  wfalc^, 
as  tiie  pressure  on  said  reservoir  of  natural 
gaa  decreases  or  Is  diminished,  constantly 
tends  to  enter  the  said  reservoir  and  Ifae 
wells  drilled  therdn,  and  to  destroy  the  same; 
that  when  the  preeeore  within  the  said  resw- 
volr  shall  decrease  to  about  100  pounds  tbe 
effect  will  be  to  permit  said  body  of  salt  wa- 
ter to  enter  said  entire  reservoir  and  to  de- 
stroy the  same,  with  all  tbe  natural  gas  wtils 
entering  therein  or  drawing  thereon;  tiiat 
the  gas  wells  of  the  appellants  wilt  be  ren- 
dered entirely  useless  and  worthless  If  the 
said  reservoir  is  destroyed;  that  for  this 
reason  it  Is  of  the  utmost  Importance  to  the 
appellants  and  to  all  other  manufacturing  In- 
stitutions in  said  gas  districts  that  no  ex- 
cessive, unauthorized,  or  unlawful  use  of 
said  natural  gas  be  made  or  permitted;  that 
the  appellee  has  located  and  drilled,  and 
draws  nataral  gas  from,  a  great  number  of 
natural  gas  wells  In  Grant  and  Howard 
counties,  and  has  leased  many  thousands  of 
acres  of  land  in  said  Grant  and  Delaware 
counties,  whereon  it  has  not  yet  drilled  wells, 
but  It  expects,  intends,  and  gives  out  that  It 
will  drill  gas  wells  on  said  lands;  that  much 
of  the  land  so  leased  test  the  purposes  afore- 
said lies  in  the  Immediate  vicinity  of  tbe 
said  wells  owned  by  the  appellante,  respec- 
tively; that  all  of  said  wells  already  drilled 
1^  the  m>peUee  penetrate  to  and  draw  from 
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said  reserrolr  of  natnral  gas.  and  all  w^s 
hereafter  drilled  upon  said  leased  land  will 
penetrate  and  draw  upon  the  said  reBervolr; 
that  the  appellee.  In  Tiolation  of  the  righte 
of  the  appellants,  and  In  violation  oC  section 
2  of  an  art  entitled  "An  act  to  regulate  the 
mode  of  procuring,  transporting,  and  using 
natural  gas,  and  declaring  an  emergency," 
which  became  a  law  by  lapse  of  time,  with- 
out the  governor's  approval,  March  4.  1881, 
the  appellee  has  used.  Is  using,  and  threat- 
ens to  continue  to  use  artificial  processes  or 
appliances  for  the  purpose,  and  which  have 
the  effect  of  IncreaBing  the  natural  flow  of 
the  natural  gas  from  Its  wells,  through  the 
pipes  used  for  conveying  and  transporting 
the  same,  by  malnteinlng  and  using  at  points 
in  the  coimtles  of  Jasper,  Howard,  and 
Grant,  pumping  stations,  and  other  devices 
to  the  appellants  unknown,  by  which  the  nat- 
ural gas  while  being  transported  Is  forced  in- 
to the  mains  and  pipes  at  a  pressure  of  400 
pounds  to  the  square  inch,  and  largely  be- 
yond the  natural  rock  pressure  ofi  the  nat- 
ural gas  at  the  wells;  that  by  the  use  of  such 
devices  the  back  pressure  upon  the  reservoir, 
which  is  esseutial  to  keep  the  salt  water 
from  entering  the  wells  and  destroying  the 
natural  gas,  is  withdrawn,  and  the  flow  of 
gas  from  the  wells  and  In  the  pipes  is  great- 
ly increased,  and  the  supply  and  pressure  of 
gas  In  the  reservoir  greatly  diminished,  to 
the  prejudice  of  the  appellants  and  of  all 
other  manufacturing  interests  In  and 
througbout  the  district;  that  In  so  forcing 
the  gas  through  such  pipe  lines  by  such  arti- 
flcial  processes  the  appellee  has  drawn  and 
is  continuing  to  draw  so  heavily  through  Its 
said  wells  upon  the  said  reservoir  as  to  se- 
riously diminish  the  supply  and  pressure  of 
gas  therein,  and  to  draw  from  the  wells 
owned  by  the  appellants  and  otlier  manufac- 
turers In  the  district  the  supply  of  gas  upon 
which  they  are  dependent  for  their  continued 
operation;  that  unless  the  appellee  Is  re- 
strained from  piping  said  natural  gas  by 
pumping  and  other  artificial  appliances  for 
the  purpose  and  having  the  effect  of  In- 
creasing the  natural  fiow  of  gas  from  any 
well,  and  of  Increasing  and  maintaining  the 
flow  of  natural  gas  through  the  pipes  used 
for  conveying  and  transporting  the  same, 
the  appellants  and  all  other  manufacturing 
interests  located  In  the  said  gas  districts  will 
suffer  irreparable  Injury,  their  said  wells  will 
be  wholly  destroyed  and  rendered  entirely 
worthless,  the  value  of  their  property  will  be 
destroyed  in  whole  or  in  part,  and  they  will 
be  compelled  to  close  down  and  discharge 
their  employes  until  such  time  as  they  can 
refit  and  re-establish  their  plants  for  the  use 
of  coal;  and  that  even  then  the  value  of 
their  property  will  be  greatly  diminished, 
etc.  The  relief  demanded  is  that  the  appellee 
be  perpetually  enjoined  and  restrained  from 
using  devices  for  pumping,  or  any  other  ar- 
tificial process  or  appliance  for  the  purpose, 
or  that  shall  bave  the  effect,  of  increasing 
the  natural  flow  of  natural  |^  from  any  of 


Its  wellSi  and  from  Increaring  and  maintain- 
ing the  flow  of  natural  gas  tbroo^h  the  pipes 
used  for  conreylng  and  transportfns  the 
same. 

The  8ufBcIen<7  of  the  complaint  and  the 
right  of  the  appellants  to  an  Injunction  are 
denied  by  the  appellee,  and  the  grounds  re- 
lied upon  by  appellants  for  relief  are  vigor- 
ously assailed.  Counsel  for  appellee  con- 
tend: (1)  That  while  natural  gas  In  tbe 
ground  may  not  be  susceptible  of  absolute 
private  ownership,  oc  the  subject  of  (»di- 
nary  property  rights,  yet,  when  brought  to 
the  surface  and  placed  in  pipes  for  trans- 
portation, it  becomes  private  property  and 
an  article  of  commerce;  that  all  tl|^tB  in, 
to,  and  over  It,  as  such  property,  are  en- 
titled to  the  same  measure  of  protection  as 
is  granted  to  the  owner  of  oil.  coal,  or  wheat 
on  the  cars;  and  that  the  state  has  thai  no 
right  to  prohibit  or  restrict  Ite  use,  sale,  or 
transportation.  Tbat  the  supreme  court 
of  tbla  state  having  recognized  natural  gam, 
when  brought  to  the  surface  of  tbe  earth 
and  placed  in  pipes,  as  private  property  and 
a  commercial  commodity,  and  the  appellee 
having  invested  Ite  means  upon  the  faith  of 
those  decisions,  the  appellanto  are  preclud- 
ed by  the  doctrine  of  stare  decisis  from  the 
relief  they  seek,  even  if  those  decisions 
should  now  be  regarded  as  erroneous  and 
overruled.  (3)  That  if  the  acte  of  1888  and 
1881  should  be  held  valid,  and  the  former 
decisions  construing  them  overruled,  a  court 
of  equity  cannot  now  grant  relief  by  way  of 
injunction,  because  of  laches  on  the  part  of 
the  appellante.  (4)  That  the  appellanto  show 
no  such  Individual  interest  or  dominant  right 
in  the  natural  gas  while  In  the  ground,  nor 
any  such  special  Injury  different  from  the  In- 
jury to  the  public,  as  will  authorise  them  to 
maintain  this  action.  (6)  That  the  appel- 
lante do  not  show  clearly  their  right  in  tbe 
res,  that  such  right  has  been  invaded  or  is 
threatened,  and  that  their  right  Is  dominant 
and  superior  to  that  of  the  appellee.  And 
(6)  that  under  the  acte  of  the  legislature 
which  have  been  held  valid,  and  under  the 
decisions  of  the  supreme  court  of  this  state 
In  reference  to  the  act  which  was  held  in- 
valid, It  has  been  settled  that  gas,  when 
mined.  Is  the  property  of  the  person  pro- 
ducing it,  and  that  the  legislature  cannot 
prohibit  its  sale  or  purchase  within  or  be- 
yond the  Btete. 

Whatever  pertinence  and  force  the  first 
second,  third,  and  sixth  objections,  and  the 
argumente  founded  upon  them,  might  have 
if  the  grievance  complained  of  was  the 
transportation  and  sale  of  natural  gas  be- 
yond the  state  by  the  appellee,  they  can- 
not be  regarded  as  Importent  or  influential 
In  the  present  case,  for  the  reason  that  aoch 
transportetlon  and  sale  are  not  the  grounds 
of  the  action.  The  wrongful  act  Bteted  and 
sought  to  be  enjoined  is  the  use  by  tbe  ap- 
pellee of  pumping  machinery  and  other  ap- 
pliances for  the  purpose  and  having  the  ef- 
fect of  Increasing  the  flow  of  gas  from  ite 
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into  ItB  j^pes.  Tbe  qnesUoa  to  be  de- 
termined here  Is  not  whether  natural  gaa, 
when  reduced  to  postesalon,  1b  property, 
bat  as  to  the  right  of  well  ownera  to  use 
cOTtaln  extraordinary  meaiu  to  redoee  It 
to  possession.  In  the  examination  of  the 
anbjee^  It  la  proper  and  neceeaair  to  con- 
alder  irtwtber  the  appellanta  have  m  can 
have  a  property  Interest  In  natural  gaa 
while  in  the  earth,  and  befcm  It  la  rednced 
to  possession;  whether  the  appellants  will 
anstaln  a  apedal  Injury  by  the  13ireatened 
acta  of  the  apptilee,--dlfferent  from  tbe  in- 
jury to  the  public;  and  whether  tbe  acta  of 
the  appdlee  invade  an  equitable  right  of 
the  appellants. 

Natural  gas  Is  a  fluid  mineral  substance, 
subterraneous  in  its  origin  and  location,  pos- 
seaslng  in  a  restricted  degree  tbe  properties 
of  nnde^round  waters,  and  resembling  wa- 
ter in  some  of  Its  habits.  ITidIke  water,  it 
la  not  generally  dlatributed,  and,  so  Car  as 
now  nndwatood,  It  can  be  used  tor  but  few 
purposes;  the  most  imprntant  being  that  of 
fneL  Ita  physical  ocenrrenee  la  in  limited 
qnantltlee  <Hily,  within  drcnmacrlbed  areas 
of  greater  or  less  octent.  If  it  could  be  dealt 
with  as  subterranean  waters,  there  would 
be  UtUe  difficulty  In  determining  the  rules 
by  which  the  rights  of  landowners  and  oth- 
et  persona  interested  In  It  should  be  govern- 
ed. But  the  difference  between  natural  gaa 
and  nndergronnd  waters,  whether  flowing  in 
channels  or  perctrfaUng  the  earth.  Is  so 
marked  that  the  principles  which  the  courts 
apply  to  questions  relating  to  the  latter  are 
not  adapted  to  the  adjustment  of  the  dlffl- 
CDltlea  arising  from  conflicting  Interests  In 
tUs  new  and  peculiar  fluid.  Natural  gas, 
being  confined  within  limited  territorial 
areas,  and  being  accessible  only  by  means 
of  wells  or  openings  upon  the  lands  under- 
neath which  It  exists,  Is  not  the  subject  of 
public  rights  In  the  same  sense  or  to  the 
same  extent  as  animals  ferae  natune  and 
tbe  like  are  said  to  be.  Without  the  consent 
of  the  owner  of  the  land,  the  public  cannot 
appropriate  It,  use  it,  or  enjoy  any  benefit 
whatever  from  it  litis  power  of  the  own- 
er of  the  land  to  exclude  the  public  from  Its 
use  and  enjoyment  plainly  distinguishes  it 
from  all  other  things  with  which  it  has 
been  compared.  In  the  ose,  enjoyment,  and 
control  of  which  the  public  has  the  right  to 
participate,  and  tends  to  Impress  upon  it, 
even  when  In  the  ground  In  Its  natural  state 
(at  least,  in  a  quallfled  degree),  one  of  the 
characteristics  or  attributes  of  private  prop- 
erty. In  the  case  of  animals  ferse  naturae, 
fish,  and  the  like,  this  public  Interest  Is  said 
to  be  represented  by  the  sovereign  or  state. 
So,  In  the  caae  of  navigable  rivers  and  pub- 
lic highways,  the  state,  In  behalf  of  the  pub- 
lic, has  the  right  to  protect  them  from  in- 
jury, misuse,  or  destruction.  But  In  the 
case  of  natural  gas  there  are  reasons  why 
the  right  to  protect  It  from  entire  destruc- 
tion while  in  the  ground  should  be  exercis- 
ed by  the  owners  of  tbe  land  who  are  inter- 


ested In  the  common  reservoir.  From  the 
necessity  of  the  caae,  this  right  ought  to  re- 
side somewhere,  and  we  are  of  the  opinion 
tbat  it  is  held,  and  may  be  exercised,  by  the 
owners  of  the  land,  as  welt  as  by  die  state. 
Natural  gas  in  the  i^und  Is  so  far  the  sub- 
ject <a  property  rights  In  tbe  owners  of  the 
superincumbent  lands,  tbat  while  each  of 
them  has  tbe  rifl^  to  bore  or  mine  for  it  on 
his  own  land,  and  to  use  such  portion  of 
It  as,  when  left  to  tbe  natural  laws  of  fiow- 
age,  may  rise  in  the  wells  ot  such  owner 
and  into  bis  pipes,  no  one  of  the  owners  of 
such  lands  has  the  right  without  the  «m- 
sent  of  all  the  other  owners,  to  Induce  an 
unnatural  flow  into  or  through  his  own 
wells,  or  to  do  any  act  with  refermce  to 
the  common  reservoir,  and  tbe  body  of  gaa 
tbereln,  tajnrious  to,  or  ealcnlated  to  de- 
Btroy.  It  In  tbe  ease  of  lakes  or  flowing 
streams,  It  cannot  be  said  that  any  pardcn- 
lar  part  or  quantity  or  proportion  of  the 
water  in  them  belongs  to  any  particular 
land  or  riparian  owner;  each  having  an 
equal  right  to  take  what  reasonable  quan- 
tity he  will  for  his  own  use;  But  the  lim- 
itation is  upon  tbe  manner  of  taking.  Bo, 
In  the  case  ot  natural  gas,  the  manner  of 
taking  must  be  reasonable,  and  not  Inju- 
rious to  or  destmctlve  of  the  common  source 
•from  which  the  gas  Is  drawn.  The  right  of 
each  owner  to  take  the  gas  from  the  com- 
mon reservoir  Is  recognised  by  the  law,  but 
this  right  Is  rendered  valueless  If  one  well 
owner  may  so  exercise  hie  right  as  to  de- 
stroy the  reservoir,  or  to  change  Its  condi- 
tion in  such  manner  that  the  gas  will  no 
longer  exist  there. 

This  view  of  the  law  Is  sustained  by  the 
recent  decision  of  the  supreme  court  of  the 
United  States  In  the  case  of  Ohio  Oil  Co.  v. 
Indiana  <No.  84,  Oct.  term,  1899;  decided 
April  9,  1900)  20  Sup.  Ct.  676,  Adv.  8.  V.  9. 
67ff,  44  L.  Ed.  — .  In  that  opinion  the  court 
say:  "Although,  in  virtue  ot  his  proprietor- 
ship, the  owner  of  the  surface  may  bore  wells 
f<»-  the  purpose  of  extracting  natural  gas  and 
oil,  until  these  substances  are  actually  re- 
duced by  him  to  possession  he  has  no  title 
whatever  to  them  as  owner;  that  Is,  he  has 
the  excluEdve  right  on  his  own  land  to  seek  to 
acquire  them,  but  tbey  do  not  become  bis 
property  until  the  effort  has  resulted  in  do- 
minion and  control  by  actual  possession.  It 
Is  also  clear  from  the  Indiana  cases  cited 
that,  In  the  absence  of  regulation  by  law,  ev- 
ery owner  of  the  surface  within  a  gas  field 
may  prosecute  his  efforts,  and  may  reduce 
to  possession  all  or  every  part,  If  possible,  of 
the  d^oslta,  without  violating  the  rights  of 
the  other  surface  owners.  If  the  analogy  be- 
tween animals  ferse  naturae  and  mineral  de- 
posits of  oil  and  gas.  stated  by  tbe  Fennsyl- 
vania  court  and  adopted  by  the  Indiana  court 
Instead  of  simply  establishing  a  similarity  of 
relation,  proved  the  Identity  of  the  two  things, 
there  would  be  an  end-  of  the  case.  This  fol- 
lows because  things  which  are  ferm  naturae 
I  belong  to  the  'negative  conununlty,'— in  otner 
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words,  are  public  thingB,  subject  to  tlie  mbso- 
lute  control  of  the  state,  wblch,  attitooffb  It 
allows  tbem  to  be  reduced  to  possessloB,  nuy. 
at  Its  will,  not  only  regulate,  but  wbol^  for^ 
bid,  Oielr  future  taking.  Qew  Connecti- 
cut, 161  XT.  S.  S19.  58^  16  Sup.  Ot  eOO,  40 
L:  Bd.  788.  But,  whUst  th^  Is  an  analogy 
between  «iwi»w«i«f  ferse  natane  and  the  mov- 
ing d^Blts  of  oil  and  natar^  gas.  tha»  Is 
not  Id^tity  between  them.  Thus,  the  owntf 
of  land  has  the  excliwlTe  right  on  his  proper- 
ty to  reduce  the  game  there  found  to  posses- 
sion, just  as  the  owner  ot  the  soil  has  the 
exclusive  right  to  reduce  to  possession  the  de- 
posits of  natural  gas  and  oil  found  beneath  the 
surface  of  his  land.  The  owner  of  the  soil  can- 
not follow  game  wbeu  It  passes  from  his  prop- 
erty; so,  also,  the  owner  may  not  follow  the 
natural  gas  when  It  shifts  from  beneath  his 
own  to  the  property  of  some  one  else  within 
tbe  gas  field;  It  being  true  as  to  both  animals 
ferse  naturae  and  gas  and  oil.  therefore,  that 
whilst  the  right  to  appropriate  and  become 
the  owner  exists,  proprietorship  does  not  take 
being  untU  the  particular  subjects  of  tbe 
right  become  property  by  being  reduced  to 
actual  possession.  The  identity,  however,  is 
Cor  many  reasons  wanting.  In  things  feree 
natnree  all  are  endowed  with  tbe  power 
seelElng  to  reduce  a  portion  of  the  public  prop- 
erty to  the  domain  of  private  ownership  by 
reducing  them  to  possession.  In  the  case  of 
natural  gas  and  oil  no  such  right  exists  in  the 
public  It  Is  vested  only  In  tbe  owners  In  fee 
of  the  surface  of  the  earth  within  tbe  area 
of  tbe  gas  field.  This  dltCereuce  points  at 
once  to  the  distinction  between  the  power 
wblch  the  lawmaker  may  exercise  as  to  the 
two.  In  the  one,  as  the  public  are  the  own- 
era,  every  one  may  be  absolutely  prevented 
from  seeking  to  reduce  to  possession.  No  de- 
vesting of  private  property,  under  such  a  con- 
dition, can  be  conceived,  because  the  public 
are  the  owners,  and  the  enacting  by  tbe  state 
of  a  law  as  to  the  public  ownership  is  but  the 
discbarge  of  the  governmental  trust  resting 
In  the  state  as  to  property  of  that  char- 
acter. Geer  v.  Connecticut,  supra.  On  the 
other  hand,  as  to  gas  and  oil,  tbe  surface 
proprietors  within  tbe  gas  field  all  have  the 
right  to  reduce  to  possession  the  gas  and  oil 
beneath.  They  could  not  be  absolutely  de- 
prived of  this  right  which  belongs  to  tbem, 
without  a  taking  of  private  property.  But 
there  Is  a  co-equal  right  In  tbem  all  to  take 
from  a  common  source  of  supply  the  two  sub- 
stances which,  in  the  nature  of  things,  are 
united,  though  separate.  It  follows  from  the 
essence  of  their  right,  and  from  the  situation 
of  the  things  as  to  wblch  It  can  be  exerted, 
that  the  use  by  one  of  his  power  to  seek  to 
convert  a  part  of  the  common  fund  to  actual 
possession  may  result  in  an  undue  propor- 
tion being  attributed  to  one  of  the  possess- 
ors of  tbe  right,  to  the  detriment  of  ihe 
others,  or  by  waste  by  one  or  more  to  the . 
annihilation  of  the  rights  of  the  remainder. 
Hence  It  Is  that  the  legislative  power,  from 
9  peculiar  nature  of  the  right,  and  the  ob- 


jects upon  wbldi  It  Ir  to  be  exerted,  can  be 
manlfMted  toe  the  purpose  ot  proteetbiK  all 
the  collective  owners,  by  Becuring  a  Jnat  dis- 
tribution, to  arise  from  the  enjoyment  1^ 
tliem  of  tbelr  privilege  to  reduce  to  posaea- 
aUm,  and  to  reach  the  like  end  by  ^eraitlnc 
waate.  Thla  neoesaarUy  Implied  legldattve 
anthorlty  la  borne  out  by  Uie  analogy  mg- 
gested  by  things  ferae  natnne^  wlilcb.  It  la 
unqneatiMied,  tbe  leglalatnre  baa  the  autbor- 
fty  to  forbid  al!  ttom  takb^.  In  ordw  to  iwe- 
vent  than  from  undue  destruction,  so  that 
the  right  of  the  common  owners,  the  public, 
to  reduce  to  poaaesaion  may  be  ultimate 
efficaeloudy  enjtxjred.  Tlewed,  then,  as  a 
statute  to  protect  or  to  prevent  the  waste  of 
the  common  property  of  the  suiface  <vwn«B, 
the  law  of  tbe  state  of  Indiana  wliich  la 
here  attached  because  It  la  asserted  that  It 
devested  private  property  without  doe  cmu- 
pensatlon.  In  substance,  la  a  statute  protect- 
ing private  property,  and  preventing  It  from 
being  taken  by  one  of  the  common  owners 
witbout  regard  to  tbe  wj^^ment  ot  others. 
Indeed,  the  entire  argument  upon  which  tbe 
attack  on  the  statute  must  depend  InTidves  a 
dilemma  which  la  this:  If  the  right  of  the 
collective  owners  of  the  surface  to  take  from 
the  common  fund,  and  Oius  reduce  a  portion 
of  it  to  possession,  does  not  create  a  prop- 
erty Interest  In  the  common  fund,  then  the 
statute  does  not  provide  tw  the  taking  of 
private  prtqMrty  without  compmsatlon.  If, 
on  the  other  hand,  there  be^  aa  a  consequence 
of  the  right  of  the  surface  owners  to  reduce 
to  possession,  a  right  of  property  In  them  fa 
and  to  tbe  substances  contained  In  the  com- 
mon reservoir  of  supply,  then,  as  a  neces- 
sary result-  of  the  right  of  property.  Its  di- 
visible quality,  and  tbe  peculiar  position  of 
-the  things  to  which  It  relates,  there  must 
arise  the  legislative  power  to  protect  the 
right  of  property  from  destruction.  To  Il- 
lustrate by  another  form  of  statement  the 
argument  Is  this:  There  Is  property  In  the 
surface  owners  in  the  gas  and  oil  held  In 
tbe  natural  reservoir/  Their  right  to  take 
cannot  be  regulated  witbout  devesting  them 
of  tbelr  propei*ty  without  adequate  com- 
peoBAtlon,  in  violation  of  the  fourteenth 
amendment;  and  this  although  It  be  that 
if  regulation  cannot  be  exited,  one  property 
owner  may  deprive  all  the  otb^s  of  tbelr 
rights,  since  bis  act  in  so  doing  will  be 
damnum  absque  injuria.  This  is  but  to  say 
that  one  common  owner  may  devest  all  the 
others  of  their  rlghte  without  wrongdoin;;, 
bat  the  lawmaking  power  cannot  protect  all 
the  owners  in  their  enjoyment  without  vio- 
lating the  constitution  of  the  United  States. 
•  •  •  In  view  oP  the  fact  that  regulations 
of  natural  deposits  of  oil  and  gas,  and  the 
right  of  tbe  owner  to  take  them,  as  an  inci- 
dent of  title  In  fee  to  the  surface  of  the  earth, 
as  said  by  the  supreme  court  of  Indiana,  is 
ultimately  but  a  regulation  of  real  property, 
they  must  hence  be  treated  as  relating  to  the 
preservation  and  protection  of  rights  of  an 
essentially  local  character.  Ooustderiog  this 
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fact,  and  the  peculiar  Bttuatlon  of  the  aub- 
stancea,  aa  well  as  the  cbaracter  of  the  rights 
of  the  surface  owners^  we  cannot  aay  that  the 
Btatate  amonata  to  a  talcing  of  prlrate  prop- 
erty, when  It  li  bnt  a  regalatlon  bj  the  state 
of  Indiana  of)  a  subject  which  especially 
comes  within  Its  lawful  authority." 

The  surface  proprietors  bare  the  right  to 
reduce  to  possession  the  gaa  found  beneath. 
Th^  could  not  be  abs(Antely  deprived  of  this 
right  without  a  taking  of  private  property. 
But  there  is  a  co-equal  right  In  all  of  such 
owners  to  take  the  gas  from  the  common 
source  of  supply.  The  use  by  one  of  bis 
power  to  seek  to  convert  a  part  of  the  com- 
mon  fund  to  actual  possesion  may  resnlt 
In  an  undue  proportion  being  attributed  to 
ODB  <if  the  poBBessore  of  the  right,  to  tS» 
detriment  of  others.  From  these  consldei> 
attims,  the  suiveme  court  of  the  United 
States  held  that  the  l^islatnre  derived  the 
power  to  pirotect  all  the  collectiTe  owners, 
by  securtaig  a  )oint  dlstributloB,  to  arise 
fnnn  the  enjoyment  by  tbem  of  their  priv- 
ilege to  reduce  to  possession.  It  declares 
the  act  (tf  1888  to  be  a  statute  protecting 
priTate  property,  and  preventli^  H  from  be- 
ing -teken  by  one  of  the  common  ownen 
wltliont  regard  to  the  enjoyment  of  the  otti* 
era.  A  ri^  of  property  in  all  the  surface 
owntts  in  the  gas  cwrtalned  in  tbe  oommon 
reservoir  of  supply  is  recognised,  as  Is  also 
the  comtltntional  legislative  authority  to  ivo- 
tect  the  right  of  property  from  destmctlon. 
"She  final  conclusion  of  the  court  la  that  one 
common  owner  of  the  gas  In  the  comrawn 
reservoir  cannot  deveat  all  the  others  of 
their  rights,  witiiont  wm^oing.  The  acts 
of  1891  and  1888  are  an  express  recognition 
by  the  legldature  of  the  qnaltfied  owner- 
ahlp  of  the  common  owners  In  the  gas  In  the 
common  reservoir,  and  any  act  therein  for- 
bidden may  be.  according  to  the  di'cumstan- 
ces,  the  subject  of  a  suit  at  law  or  a  pre- 
ceeding  In  equity  by  the  person  lujored,  as 
well  as  the  foundation  of  a  public  proeecu< 
tlon.  Independently,  however,  of  any  stat- 
ute, for  the  reason  already  stated,  the  com- 
mon owners  of  the  gas  In  the  common  res- 
ervoir, separately  or  together,  have  the  right 
to  enjoin  any  and  all  acts  of  another  owner 
which  will  materially  Injure,  or  which  will 
Involve  the  destruction  of.  the  property  In 
the  common  fund,  or  supply  of  gaa.  Acts 
1883,  p.  300;  State  v.  Ohio  Oil  Co..  ISO  Ind. 
21.  49  N.  E.  800;  Del  Monte  Min.  &  MllL  Co. 
T.  Last  Chance  Mln.  &  Mill.  Co.,  171  U.  S. 
60,  18  Sup.  Ct  895.  43  L.  Ed.  72;  Brown  v. 
Spilman,  166  U.  S.  666,  16  Sup.  Ct.  246,  89 
L.  Ed.  304;  Jamieaon  v.  Olt  Co..  . 128  Ind. 
665,  28  N.  E.  76,  12  L.  B.  A.  652;  Townsend 
V.  State.  147  Ind.  624,  47  N.  B.  19,  37  L.  B. 
A.  294;  Acts  1891,  p.  89;  Hlbberd  v.  Slack 
(G.  C.)  84  Fed.  679.  There  la  something  In 
the  nature  of  unity  In  their  possesalon  of 
the  gas  in  the  reservoir.  2  Bl.  Comm.  182. 
It  Is  charged  In  the  complaint  that  the  ap- 
pellee la  using  In  two  wells  owned  by  it, 
and  threatens  to  use  In  others,  pumping  ma- 


chinery and  other  devices  by  which  the  nat- 
ural flow  of  the  gas  Is  greatly  Increased,  and 
that  the  effect  of  the  use  of  such  machinery 
and  devices  la  to  remove  the  back  pressure 
by  which  the  gas  Is  confined  In  the  Trenton 
tock.  and  a  vast  body  of  salt  water,  lying 
underneath  and  surrounding  the  reservoir, 
is  prevented  from  rushing  Into  the  reswvolr 
and  destroying  it,  and  putting  an  entire  stop 
to  the  Sow  of  natural  gas  therein.  Cer- 
tainly snch  acts  are  destructive  of  the  com- 
mon interests  in  the  gas  and  reservoir,  and 
the  threatened  injury  Is  a  pnqwr  subject  of 
relief  by  injunction.  It  doea  not  appear 
from  the  complaint  that  there  has  been  un- 
reasonable delay  <m  the  iiart  of  the  appel- 
lants in  seeking  relief,  and  It  is  deariy 
shown  that  tiiey  have  a  special  Interast  in 
the  gas  in  the  ground,  and  a  right  to  pro- 
tect It  from  injury  or  destruction  by  the 
methods  and  appliances  proposed  to  be  used 
by  t2ie  appellee  is  removing  it  from  the  com- 
mon reservoir  into  its  pipes..  The  facts  stat- 
ed In  the  complaint  constitute  a  cause  of  ac- 
tion, and  the  demurrer  to  it  should  have 
been  overruled.  Judgment  reversed,  with 
Instmctioiu  to  overrule  the  demurrer,  and 
for  further  proceedings  In  accordance  wtth 
tills  opinion. 


au  In*,  m) 

ALLEN  et  nz.  v.  H0LLING8HEAD  et  a1. 

(Supreme  Court  of  Indiana.    Jone  29,  1900.) 

UORTOAOES  —  aPBCIAL  FINDINGS  —  MODIFICA- 
TION—MOTION —  COMPLAINT  —  BUFFICIBNCT 
—  ASSIGNMENT  OF  ERROR  —  aUPFICIENCT — 
VARIANCE— WAIVER— NOTHWOIHT  MAKER— 
RBLEASE^-BPFBOT— MOTION  Vok  JUDQICBNT 
—CONCLUSIONS  OF  LAW. 

1.  Motions  to  modifr  special  findines  or  to 
make  additional  findings  are  properly  orer- 
mled.  since  there  1b  no  provision  In  the  Code 
for  snch  motions. 

2.  A  complaint  for  the  foreclosure  of  a  mort- 
SBg&  pleading  the  mortgage  and  alleging  that 
the  legal  and  record  title  to  the  land  were  in 
H.  when  It  was  executed,  and  that  afterwards 
a  part  of  it  was  aet  of^  to  A.  In  a  partition  pro- 
ceeding by  him  against  U.  and  wife,  and  tlut 
M.  is  the  wife  of  A.,  states  facts  sufficient  to 
constitute  a  cause  of  action  against  her. 

3;  Where  error  waa  assigned  to  the  Hiistaln- 
Ing  of  a  motion  to  strike  ont  a  cross  complaint, 
and  it  was  claimed  that  such  motion  and  the 
ruling  thereon  were  made  a  part  of  the  record 
by  an  order  of  the  court,  but  the  motion  and 
cross  complaint  and  the  rulinga  of  the  court 
were  not  set  out  in  full  In  such  order,  such 
assignment  will  not  be  considered  on  apMal. 

4.  Where  a  complaint  alleged  that  the  note 
sued  on  read,  "We,  or  either  of  us,  promise  to 
pay,"  and  the  one  introduced  In  evidence  read, 
"We  promise  to  pay,"  bnt  no  objection  was 
made  to  the  admission  of  the  note  in  evidence, 
advantage  cannot  be  taken  for  such  variance 
on  appeal,  since  the  court  will  treat  the  plead- 
ings as  amended. 

5.  Where  H.  and  defendant  owned  lands 
jointly,  on  which  H.  and  wife  executed  a  mort- 
gage to  secure  a  note  aigued  by  them  and  de- 
fendant, and  the  land  was  afterwai-ds  parti- 
tioned to  H.  and  defendant,  but  it  was  not 
shown  that  defendant  signed  the  note  as  a  sure- 
ty, or  that  plaintiff  bad  knowledge  of  any  sure- 
tyship, the  fact  that  plaintiff  released  H.'s 
part  of  the  land  from  the  mortgage,  for  a  valu- 
able consideration,  did  not  relieve  the  defend- 
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ant  from  liability  to  the  extent  of  the  real  es- 
tate so  released. 

6.  Where  H.  and  defendnnt  owned  land  joint- 
Ij,  and  H.  and  wife  executed  a  mortgage  on  it 
to  secure  a  note  signed  by  H.  and  wife  and  de- 
fendant, and  the  land  was  afterwards  parti- 
tioned between  H.  and  defendant,  and  the 
plaintiff  released  the  real  estate  set  off  to  H. 
for  part  of  the  amount  dne,  and  afterwards 
brought  foreclosnre  proceedings  against  H.  and 
wife  and  defendant  and  wife  for  the  balance, 
a  motion  by  defendant's  wife  for  judgment  in 
her  favor  was  properly  overruled,  since  the 
plaintiff  was  entitled  to  judgment  against  all 
the  defendants. 

7.  Where  a  motion  was  made  for  a  judgment 
on  special  findings  and  conclusions  of  law,  and 
the  judgment  as  requested  would  not  have  con- 
formed to  the  condusloDs  of  law,  it  was  not 
error  to  overrule  the  motion,  though  tb.e  eoDda- 
sioDS  of  law  were  erroneous,  ^ce  the  proper 
remedy  was  by  an  exception  to  the  coneiusions 
of  law. 

Appeal  from  circuit  court,  Fulton  county; 
M.  L.  Essick,  Special  Judge. 

Action  by  Morgan  Holllngshead  against 
Charles  A.  Allen  and  others.  I<Yom  a  judg- 
ment In  favor  of  the  plaintiff,  and  an  order 
denying  a  motion  for  a  new  trial,  defendants 
CSiarles  A.  Allen  and  wife  appeal.  Affirmed. 

Holmau  &  St^benson,  for  app^ants. 
Harry  Bemetha  and  Bnocb  Myers,  for  appel- 
lee. 

MONKS,  J.  Appellee  brought  this  action 
against  French  HoUlngshead  and  wife  and 
appellants,  Charles  A.  Allen  and  wife,  to 
foreclose  a  mortgage  executed  by  French 
HoUIngshead  and  wife  on  real  estate,  and  to 
recover  a  personal  Judgment  on  the  promis- 
sory note  secured  by  said  mortgage.  Said 
cause  was  tried  by  the  court,  a  special  flnd- 
Uig  of  facts  made,  and  conclusions  stated 
thereon  In  favor  of  appellee;  and,  over  a  mo- 
tion for  a  new  trial,  personal  judgment  was 
rendered  against  said  Charles  A  Allen  and 
French  HoUlngsbead.  and  a  decree  of  fore- 
closure against  all  of  said  defendants  in  the 
court  below.  Allen  and  wife  appeal,  and 
have  perfected  a  term-time  appeal. 

Appellants  made  several  motions  asking  the 
court  to  modify  and  change  certain  of  its 
findings  of  fact,  and  to  find  additionai  facts, 
which  motions  were  overruled  oy  the  court 
The  seventh,  eighth,  ninth,  and  tenth  errors 
assigned  are  predicated  upon  said  rulings  of 
the  court  Motions  to  modify  or  change  a 
special  finding,  or  to  make  additional  findings, 
are  not  recognized  by  our  code  of  procedure, 
and  the  same  are  properly  overruled,  reject- 
ed, or  stricken  out  by  the  court.  Banner 
Cigar  Co.  T.  Kamm  &  SchilllDger  Brewing 
Co.,  145  lod.  266,  268,  269,  44  N.  £.  456; 
Smith  T.  Barber,  153  Ind.  322,  332,  53  N.  E. 
1014;  Bunch  v.  Hart,  138  Ind.  1,  3,  37  N.  B. 
537;  Sharp  v.  Malia.  124  Ind.  407.  409,  25  N. 
E.  9;  Oil  Co.  V.  Terwllliger,  152  Ind.  364, 
366,  53  N.  E.  2S4;  Elliott.  App.  Proc.  §  757. 

The  other  errors  assigned  and  not  waived 
call  in  question  each  conclusion  of  law,  the 
action  of  the  court  In  overruling  appellants' 
demurrers  to  the  first  paragraph  of  the 
amended  complaint  and  the  second  amended 


com^aint,  In  sostalniQs  alulae's  motitm  to 
strike  oat  tbe  cross  oomplaint  of  Charles  A. 
Allen,  In  overruling  the  motion  of  Mary 
Allen,  wife  of  Ghariss  A.  Allen,  toe  Jndgmeat 
in  ber  taror  <m  tiie  findings  of  fkct  and  the 
concloalona  of  law,  and  In  OYexruOng  mwA- 
lanis'  motion  for  a  new  trial 

It  la  admitted  that  the  first  paragiaiA  of 
the  amended  complaint  and  the  second 
amended  paragraph  of  complaint  are  good  as 
to  appellant  Cbartes  A.  Allen,  but  it  la  In- 
sisted that  nelflier  of  sakt  paiagr^tbs  states 
facts  Bof&ilmt  to  constitute  a  canse  of  action 
against  appellant  Uary  Allen,  hla  wife.  The 
note  sued  npon  In  Uie  first  paragraph  of  tbe 
amended  complaint  was  executed  by  French 
HoUlngshead  and  Charles  A.  Allen,  and  the 
mortgage  to  secure  the  same  was  executed 
by  said  Hollingsbead  and  Oarrle  lu  EMlfngs- 
head,  his  wife.  It  Is  alleged  In  said  para- 
graph, among  other  things,  that  the  legal  and 
record  title  of-the  real  estate  described  in  said 
mortgage  was  In  said  Hollingshead  when  said 
mortgage  was  executed;  that  afterwards  a 
part  of  said  real  estate  was  in  the  proceedings 
for  partition  In  the  Fulton  circuit  court,  in 
which  appellant  Charles  A.  Allen  was  plaintiff 
and  French  HoUlngshe^  and  wife  were  de- 
fendants, set  off  to  said  Charles  A.  Allen;  that 
said  Carrie  U  Hollingshead  Is  the  wife  of 
said  French  Hollli^shead,  and  Maxy  Allen  Is 
tbe  wife  of  said  Charles  A.  Allen,  and  both 
are  made  defendants  to  answer  as  to  their 
Interest  and  foreclose  their  equity  of  re- 
demption; and  that  said  Mary  Allen  Is  made 
a  defendant  to  answer  as  to  her  Interest  as 
the  wife  of  said  Allen.  The  aUegatlons  of 
the  amended  second  paragraph  of  the  com- 
plaint In  regard  to  appellant  Mary  Allen  are 
substantially  the  same  as  the  first  para- 
graph. Tbe  record  shows  that  the  notes  and 
mortgage  sued  upon  In  said  paragraphs  were 
properly  filed  as  exhibits,  and  made  a  part 
thereof.  Said  paragraphs  were  suffldent.  as 
to  each  of  said  appellants,  to  withstand  a 
demurrer  for  want  of  facts. 

It  is  next  Insisted  that  tbe  court  erred  In 
sustaining  appellee's  motion  to  strike  out 
the  cross  complaint  of  Charles  A.  Allen. 
Said  motion  to  strike  out  said  cross  complaint 
and  tbe  ruUng  of  the  court  sustaining  said 
motion,  are  not  a  part  of  the  record,  unless 
made  so  by  a  bill  of  exceptions  or  order  of 
court  State  t.  Halter,  149  Ind.  2»2,  304,  47 
N.  E.  666;  Dudley  v.  Plgg,  148  Ind.  363,  366. 
48  N.  E.  642;  Ewbank,  Ind.  App.  Proc  |  26. 
It  Is  claimed  that  said  motion  and  the  ruling 
thereon  were  made  a  part  of  the  recora  by 
order  of  court  To  make  the  same  a  part  of 
the  record  by  such  order,  the  motion  and 
cross  complaint  and  the  ruling  oi.  tbe  court 
thereon,  must  be  set  out  In  full  In  said  order, 
close  V.  Railway  Co.,  150  Ind.  500,  50  N.  E. 
560;  Pennsylvania  Co,  v.  Ebaugh,  152  Ind. 
531.  533,  53  N.  E.  763;  Ewbank,  Ind.  App. 
Proc.  g§  27,  36.  This  was  not  done  In  this 
1  asc,.  and  no  question  concerning  said  action 
of  the  coart  is  before  us  for  consideration. 

It  is  next  Insisted  by  appellants  that  the 
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utdlng  Is  not  snstalned  hj  Bufflclent  erldeiice. 
and  Is  contrary  to  law,  because  tbe  note  sued 
upon  reads,  "We,  or  either  of  us,  promise  to 
pay,"  etc.,  and  that  It  also  provides,  "Intw- 
est  at  the  rate  of  seren  per  ceat  i>er  an- 
num payable  annually  on  note  or  Judgment 
until  paid,"  while  the  note  read  In  evidence 
and  found  by  tbe  <»)urt  reads,  "We  promise 
to  j^j,"  etc^  and  provides  for  the  paymoit 
of  'interest  at  seven  per  ceat  per  annum 
after  maturity."  When  the  note  was  offered 
and  read  In  evidence  by  appellee,  no  resaon 
was  given  why  said  note  was  not  admissible 
In  evidence.  If  the  reason  now  urged^for 
ezdndlns  said  note  bad  been  then  stated, 
the  copy  of  tbe  note  filed  with  the  oomplalnt 
could  have  been  amended  to  confwm  to  the 
note  read  In  evidence.  Sections  866,  394,  300, 
Bums'  Bev.  St  1^  Oectlon  862.  801.  896. 
Rev.  St.  ISSl;  sections  862,  801,  896,  Hor- 
ner's Kev.  St  1807).  The  rule  is  that  when 
there  Is  a  variance  between  the  contract 
de8<slbed  In  tbe  complaint  and  the  one  pro- 
duced at  the  trial,  this  court  will  conlder 
and  treat  the  same  as  amended  below.  Dar 
vis  V.  Doherty,  60  Ind.  11;  Lucu  t.  Smith, 
42  Ind.  106;  Perdue  v.  Aldrldge,  19  Ind.  200; 
Singleton  v.  O'Blenis,  m  Ind.  151,  2S  N.  H. 
154;  Gbaney  v.  State,  118  Ind.  486.  601.  602, 
21  N.  B.  46!  Buchanan  t.  State.  106  Ind.  251, 
296,  6  N.  S.  614;  Beddlclc  v.  KeesUng,  128 
Ind.  128t  28  N.  E.  816;  Ashton  v.  Shepherd. 
120  Ind.  69,  22  N.  B.  86.  It  was  held  In 
Krewson  v.  Gtond,  46  Ind.  278,  that  when 
tbe  attention  of  tbe  court  below  was  not 
called  to  a  discrepancy  between  the  allega- 
tl<»iB  of  tbe  complaint  and  the  proof,  objec- 
tion cannot  be  made  for  the  flrst  time  in  this 
court  but  the  pleading  will  be  regarded  as 
amended. 

It  appears  flrom  the  special  findings:  That 
on  Uarcb  8,  1883.  Oharles  A.  Allen  and 
French  Holllngebead  purchased  of  one 
Buckingham  two  sections  of  land  In  Fulton 
county,  Ind..  for  tbe  sum  of  $34,320,  and 
tbat  on  the  same  day  It  was  agreed  that 
said  Allen  and  HolUngahead  should  each 
own  the  undivided  one-half  of  said  land, 
and  on  the  same  day  Buckingham  executed 
a  deed  therefor  to  said  French  HoUlngBhead. 
On  said  March  3, 1803,  said  HoUlngshead  and 
wife  executed  a  mortgage  to  said  Bucking- 
barn  for  $17,000,  for  the  balance  of  the  pur- 
chase money  on  said  land.  On  April  8,  18^ 
said  HoUlngBhead  and  wife  executed  a 
mortgage  to  appellee,  Morgan  HoUlngshead, 
on  said  real  estate,  to  secure  a  note  of 
same  date  for  |7,776,  payable  one  year  after 
date  with  Interest  at  7  per  cent,  per  annum 
after  maturity,  executed  by  said  French 
HoUlngshead  and  Charles  A.  Allen.  The 
actual  amount  of  money  received  on  said 
note  was  $6,820.  That  during  said  month 
of  April,  1893,  said  French  HoUlngshead  and 
appellee,  his  brother,  moved  upon  and  took 
possession  of  said  real  estate.  On  said 
April  8.  1888.  French  HoUlngshead  and  his 
wife  executed  a  deed  to  said  Charles  A.  Al- 


len for  the  undivided  4»ie-balf  of  said'  nal 
estate,  which  was  given  by  said  Allen  to 
said  Frencb  HoUlngshead,  to  be  left  for  rec- 
ord In  Rochester,  Ind.  That  said  Holllngs- 
bead  failed,  neglected,  and  refused  to  leave 
said  deed  for  record,  and  also  refused  to  re- 
turn tbe  same  to  said  Allen.  That  at  the 
reanest  of  said  Frencb  HoUlngshead,  during 
tbe  farming  season  of  1808  said  Alien  fur- 
nished, for  use  In  connection  with  the  Im- 
prov«nent  and  fanning  of  said  real  estate, 
9^j0ei.  Tbat  appellee  and  French  Holllngs- 
bead  took' and  appropriated  to  their  own  use 
all  the  proceeds  resulting  from  the  farming 
of  said  land  for  the  years  1888,  1894,  and 
1806.  and  denied  that  said  Allen  owned  any 
part  of  said  lands.  On  November  29,  1894, 
said  Alien  commenced  an  action  In  tbe  court 
below  against  said  French  Hcrilingshead  and 
wife  to  quiet  his  tittle  to  an  undivided  one- 
half  of  said  real  estate,  and  for  partition  of 
the  sam&  That  on  January  3.  1895^  the 
mortgage  In  suit  was  filed  tm  record.  On 
April  19, 1806,  French  HoUlngshead  and  wife 
execnted  a  anltdalm  deed  to  appeUee  for 
one  of  said  two  sections  of  real  estate,  and 
he  immediately  took  full  possession  thereof; 
and  on  May  6,  1896,  said  AUen  filed  In  said 
action  to  quiet  title  and  for  partition  a  snp- 
plementol  complaint  making  appeUee,  Mor^ 
gan  HolUngsh^d,  and  his  wife  defendants 
thereto.  At  the  November  term  of  said 
conrt  1896,  Judgment  was  rendered  In  said 
conrt  quieting  title  in  said  AUen  to  his  un- 
divided Interest  in  said  two  sections  of  land, 
and  commissioners  were  appointed  to  make 
partition  thereof.  It  was  found  in  said  ac- 
tion that  there  was  due  said  Allen  from 
French  HoUlngshead,  In  excess  of  all  Im- 
provements, for  money  furnished  by  him 
and  for  his  share  of  the  rents  and  profits, 
f 3.366.12.  l^ere  were  set  off  to  said  French 
Hcdllngshead,  as  bis  share  of  said  lands,  sec- 
tion 20  and  the  8.  W.  ^  of  the  8.  W.  %  of 
the  other  section,  and  to  Charles  Allen  the 
otiHer  section  (being  section  17);  except  the 
8.  W.  %  of  tbe  8.  W.  %  thereof.  On  June 
4,  1896,  Frencb  HoUlngshead  and  wife  exe- 
cuted  to  tbe  Northwestern  Life  Insurance 
Company  a  mortgage  to  secure  a  loan  of 
$10,000  on  said  section  20,  and  on  tbe  17th 
day  of  July,  1896,  he  paid  $8,500  thereof  to 
said  Buckingham,  who  released  of  record 
said  section  20  and  the  8.  W.  %  of  the  S.  W. 
%  of  section  17  from  the  Uen  of  his  mort- 
gage, and  gave  credit  for  said  payment  on 
said  $17,000.  On  June  25,  1S06,  said  Frencb 
HoUlngshead  and  his  wife  executed  to  ap- 
pellee a  mortgage  on  said  section  20  for  tbe 
sum  of  $4,402.70,  and  at  the  same  time  said 
Frencb  HoUlngshead  and  wife  executed  a 
deed  for  the  40  acres  owned  by  him  in  said 
section  17  to  appellee,  who  released  said 
section  20  and  said  40  acres  from  the  Uen  of 
the  moj^tgage  executed  to  him  by  French 
HoUlngshead  and  wife  to  secure  the  noto  for 
$7,776  signed  by  said  French  HoUlngshead 
and  Charles  A.  Allan.  Tbat  said  mortgage 
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for  flOfiOO  and  said  mortgage  tor  $4,482.70 
are  sdn  In  force  and  unpaid.  Tbe  conTey- 
ance  of  said  real  estate  by  French  EUdllngs< 
bead  and  wife  to  appellee,  and  said  release 
of  said  BacUngham  mortgage  and  said  re> 
lease  of  tbe  mortgage  to  appellee,  and  the  ar^ 
rani^ments  respecting  said  transactions, 
were  all  without  the  knowledge  or  consent 
of  said  Charles  A.  Allen.  That  at  tbe  time  of 
said  transactlonB  said  French  HoUlngshead 
was  Insolvent  That  -the  real  estate  set  off 
to  Oharles  A.  Allen  lu  said  partition  proceed- 
ings has  never  been  released  firom  the  Back- 
Ingbam  mortgage,  nor  the  mortgage  to  ap- 
pellee. That  one-b^  of  the  mortgage  debt 
due  from  French  HolUngsbead  and  Oharles 
A.  Allen  to  appellee  was  paid  by  said  French 
HoUlngshead  by  the  ezecvtlon  of  said  sec- 
ond mortage  for  the  same  to  appellee. 
That  the  remaining  one-half  of  said  Indebt- 
edness to  appellee  Is  doe  and  unpaid.  Said 
section  20  Is  worth  $19,200.  And  that  the 
tract  of  40  acres  conveyed  to  appellee  la 
worth  $1,200.  Upon  said  facts  tbe  court 
stated  conclusions  of  law:  (1)  That  there 
Is  due  and  owing  to  appellee  from  French 
aolllngshead  and  Charles  A.  Allen  tbe  sum 
of  $4,8i^  That  the  mortgage  executed  by 
French  HoUlngshead  and  wife  to  aroaUee 
should  be  foreclosed  on  the  real  estate  In 
said  section  17  set  off  to  Charles  A.  AUsn, 
and  the  same  ordered  sold  to  pay  said  $4r 
336,  and  a  Judgment  over  be  rendered 
against  said  HoUlngshead  and  Allen  for  the 
same. 

It  la  Insisted  by  appeUants  that  appellee, 
by  tiie  release  of  the  real  estate  from  the 
lien  of  the  mortage  executed  to  him  by 
French  HoUlngshead  and  wife,  dlschai^ed 
Charles  A.  Allen  as  to  the  value  of  the  real 
estate  released  to  blm.  Holland  v.  Johnson, 
61  Ind.  347.  It  Is  weU  settled  that  If  tbe 
owner  of  a  note  on  which  there  Is  a  surety 
holds  securities  from  the  principal  In  said 
note,  and  he  releases  the  same  with  knowl- 
edge of  such  suretyship,  tbe  surety  on  said 
note  Is  released  to  the  extent  of  the  value 
of  the  securities  so  released.  Id  this  case, 
however,  It  Is  not  found  that  said  Allen  was 
surety  on  the  note  executed  to  appellee,  or 
that  appellee  had  auy  knowledge  of  said 
suretyship  when  be  released  a  part  of  the 
real  estate  described  In  said  mortgage  from 
the  lien  thereof.  Tbe  rule  declared  In  Hol- 
land V.  JohDSon,  51  Ind.  347,  and  urged  by 
appeUants,  Is  not  therefore,  applicable  to 
the  facts  stated  In  the  special  finding.  The 
$3,366.12  found  to  be  due  Allen  from  French 
HoUlngshead  In  tbe  partition  proceedings, 
as  stated  In  the  special  finding,  was  not,  un- 
der tbe  facts  found,  a  credit  upon  the  note 
sued  upon  In  this  case;  nor  were  appellants 
entitled  to  have  tbe  same  deducted  from  tbe 
amount  of  said  note,  and  Judgment  rendered 
for  the  balance  only. 

It  is  next  Insisted  that  the  court  erred  In 
overruling  the  motion  of  appellant  Mary  Al- 
len for  a  Judgment  In  her  favor  on  the  facts 
found  and  tbe  conclusions  of  law  thereon. 


Said  motion  was  pcapetlj  overruled,  tot  tbe 
reason  that,  under  the  second  conclusion  of 
law,  appellee  was  entitled  to  a  decree  of 
fioreclosnre  against  aU  of  the  defendants  In 
tbe  court  below.  It  Is  not  reversible  error 
to  overrule  a  motion  for  Judgment  on  a  spe- 
cial finding  and  conclusions  of  law.  If  the 
Judgment,  when  so  rendered,  would  not  con- 
form to  the  conclusions  of  law,  even  If  such 
conclnsloa  Is  aroneons.  Nelson  v.  Ck>tting- 
ham,  152  Ind.  136,  186,  187.  62  X.  B.  702. 
and  cases  cited.  The  proper  remedy  Is  by 
an  ezo^lt^n  to  such  conclusion  of  law,  and 
assigning  the  same  as  error  on  appeal.  Kel- 
son    Cottlngham,  supra. 

It  Is  urged  that  the  second  concInsloD  of 
law  Is  erroneous  as  to  appellant  iSaxy  Allen, 
for  the  reason  that  It  does  not  appear  from 
tbe  special  finding  that  ahe  was  tbe  wife  of 
her  co-appeUuit,  as  aUeged  In  the  complaint 
Mrs.  Allen  Joined  with  ber  fansbud  In  an 
answer  of  general  denial,  which  stated  that 
they  were  husband  and  wife,  and  no  an- 
swer filed  by  them,  or  either  of  them^  denied 
that  they  were  husband  and  wife,  as  al- 
leged. Und«  such  Issues,  It  was  not  neces- 
sary to  make  any  special  finding  <hi  that 
subject  It  Is  clear  that  tiie  court  did  Dot 
err  la  Its  conclaslons  of  law.  Finding  no 
available  error  In  the  record,  the  Judgment 
Is  aflSrmed. 


OGB  lad.  1M> 
OAMPBBLL  et  al.  v.  OITT  OF  INDIAN- 
APOLIS St  aL 

(Supreme  Court  of  Indiana.    Jane  29,  1900.) 

MUNICIPAL  BONDS— VALIDITY— SCHOOL  COR- 
POBATIONft-DOBT  LIHIT— CURATIVE  AC18. 

1.  Rev.  St  1881,  8  4467,  proTiding  for  the 
election  of  Bchool  commisMioaers  in  all  dttes 
haviog  a  populaUon  of  90,000  inhabitaata.  "ac- 
cording to  the  United  States  censua  of  1870." 
and  giVins  them  power  to  issue  bonds,  etc..  is 
In  conflict  with  Const  art  4,  {  22,  prori^UDs 
that  "the  general  assembly  sball  uoc  pass  loeai 
or  special  laws  providing  for  the  support  of 
common  schools  and  for  the  preserration  of 
school  funds,"  since  Indianapolis  la  the  only 
city  which  had  the  required  population,  accord- 
ing to  that  census. 

2.  Since  Acts  1890,  p.  434,  providing  for  the 
election  of  school  commissiouers  in  cities  hav- 
ing 100,000  or  more  inhabitants,  ''according  lr> 
the'  last  United  States  census."  applies  to  «U 
cities  which  now  have  or  may  subsequently 
acquire  this  population.  It  is  not  special  legisla- 
tion, within  the  meaning  of  Const,  art-  4,  f 
22,  providing  that  the  general  assembly  shall 
not  pass  local  or  vedai  laws  relating  to  tbe 
support  of  common  schools. 

3.  Acts  1899,  p.  434,  providing  for  the  elec- 
tion of  school  commiiisioners  in  cities  and  defin- 
ing their  powers,  other  terms  declaring  the  in- 
tention that  the  act  shall  be  of  general  applies* 
tion,  is  not  rendered  special  legislation  by  the 
provision  that  such  commissioners  shall  be 
elected  at  the  "dty  election  occurring  on  the 
second  Tuesday  in  October.  1898/'  though  In- 
dianapolis was  the  only  city  holduig  au^  Sec- 
tion. 

4.  Though  Rev.  St.  18S1.  f  44^7.  providhiir 
for  tbe  election  of  school  commissioners  in 
cities,  and  defining  their  duties,  was  unconsti- 
tutioDAl,  and  the  issuance  of  bonds  tbereonder 
invalid,  Acts  1S99,  p.  434.  creating  school  com- 
missioners, and  requiring  them  to  "aasani^ 
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pay  ancl  be  liable  for  ttll  the  iDdebtednesn"  of 
the  prerions  boards,  was  a  guffideot  ratifica- 
tion of  the  issue  of  the  bonds  to  validate  them. 

5.  Acts  1S65,  p.  3.  provides  that  '*each  incor- 
porated town  or  ci^  is  hereby  declared  a  dis- 
tinct mnnfcipal  corporatiOB  for  school  par- 
poses,"  and  as  sncb  may  contract,  sue  and  be 
«ued.  etc.  OoQBt  art.  13,  S  1*  provides  that 
**no  political  or  municipal  corporation  in  this 
state  shall  ever  become  indebted  to  an  amount 
exceeding,  in  the  aggregate,  two  per  cent,  of  the 
value  of  the  taxable  property  within  such  cor- 
poration." Beld  that,  for  the  purpose  of  deter- 
mining whether  the  debt  limit  has  been  reach- 
-ed,  the  school  city  of  Indianapolis  must  be 
considered  an  independent  and  distinct  corpo- 
ration from  the  civil  city,  and  since  ita  debt 
limit,  when  so  considered,  has  not  beeo  reached, 
its  proposed  issoe  of  bonds  is  legal. 

Monks  and  OowUng,  JJ.,  dissentinc. 

Appeal  from  superior  court,  Marlon  county; 
Jdbn  L.  McMasters,  Judge. 

BUI  by  Bddy  Morris  Campbell  and  John 
Franklin  Wild  against  the  cltf  of  Indianapolis 
■and  the  board  of  scbool  commissioners  of  the 
■city  of  Indianapolis  to  enjoin  defendants  from 
issuing  certain  school  bonds,  and  from  pay- 
ing either  the  Interest  or  principal  on  certain 
■outstanding  bonds.  From  a  Judgment  sus- 
taining demurrers  to  the  complaint,  plaintiffs 
SLppeal.  AfOrmed. 

MlUer,  Elam  &  Fesler  and  F.  Winter,  for 
appdlauts.  John  W.  Kern,  Joseph  B.  Bell, 
Ailwrt  Baker,  Baker  A  Daniels,  and  Ben]. 
Harrison,  for  appellees. 

JORDAN,  J.  Appellants,  Campbell  and 
Wild,  as  cltlsens  and  tsxpayere  of  the  city  of- 
Indianapolls,  Ind.,  on  Jannary  80,  1800,  lofltl< 
tuted  this  action  to  enjoin  the  defendants  he^ 
low.  the  board  of  school  cMumiasioners  of 
the  school  city  of  Indianapolis  and  the  civil 
city  of  Indtanap(HlB,  from  issuing  certain 
school  bonds  to  the  amount  of  $100,000  as 
the  obligations  of  the  said  school  corporation, 
and  from  paying  either  the  interest  or  prln- 
•dpal  upon  outstanding  school  bonds  issued 
by  the  board  of  school  commissioners  of  said 
■city  in  1800.  The  dty  of  Indianapolis  and 
the  board  of  school  commissioners,  the  latter 
representing  the  school  corporation  thereof, 
each  separately  demurred  to  the  com[dalnt 
Xor  insufflci^My  of  facts.  Th^  demurrers 
were  each  sustained,  and  final  Judgment  was 
rendered  in  favor  of  the  defendants,  and  this 
appeal  Is  prosecuted  by  appellants  from  that 
Judgment  upon  the  exceptions  reserved  by 
them  to  tiie  ruling  of  the  court  tai  sustaining 
the  demuxrer  to  their  ccHiipIalnt. 

It  is  Tirtoal^  cMiceded,  and  ^perly  so 
thtaik.  that  . the  civil  city  of  IndlanapoUa 
Is  not  a  neceauiry  party  to  tUs  action.  It 
may  be  further  asserted  tbat  It  Is  not  eTea  a 
proper  party  thereto,  and,  so  far  as  the  qne8< 
tiooa  here  taivoived  are  cancexiked.  the  dvU 
4dt7  of  Indianapolis  may  be  consldmred  u 
«limtnated  from  the  ease. 

The  material  facta  dlicktsad  tinder  the 
averments  of  the  complaint  are  as  ftdlowa: 
Appellee  the  board  ot  school  commlsrtoDers 
has  the  charge  and  control  <tf  the  aiXaln 
and  BnrinsM  of  the  school  dty  or  school 


corporation  of  Indianapolis,  and  of  all  mat- 
ters relating  to  the  common  schools  of  such 
city.  This  board  wss  created  and  organized, 
as  alleged,  under  an  act  of  the  general  m- 
sembly  of  this  state  In  force  March  3,  1871, 
"with  the  amendments  thereto  and  supple- 
mentary acts  of  the  legislature  subsequently 
enacted  and  the  act  of  March  4, 1888."  Such 
board  has  had  the  charge  and  control  of  the 
public  schools  and  school  affairs  of  the  school 
corporation  of  the  city  of  Indianapolis  since 
its  organization  under  the  act  of  Blarch  8, 
1871.  On  March  1,  1890,  the  aggregate  in- 
debtedness of  the  dvll  city  of  Indianapolis 
and  of  Its  school  corporation  was  f2,14S,S00, 
which  amount  at  that  tUue  exceeded  2  per 
cent  of  the  taxable  property  of  the  city  of 
Indianapolis.  It  Is  further  averred  that  at 
no  time  since  March  1,  1890,  and  the  time  of 
flllDg  the  complaint  In  this  action,  has  the 
aggregate  Indebtedness  of  the  civil  city  and  the 
school  city  combined  been  under  2  per  cmt. 
of  the  assessed  taxables  of  the  current  year, 
as  shown  by  the  city's  tax  duplicate.  By 
reason  of  the  Increased  value  of  the  taxable 
property  of  the  city,  and  by  payment  of  a 
portion  of  the  public  debt  incurred  by  the 
dvll  city,  the  latter's  indebtedness  has  been 
reduced  within  the  2  per  cent  limit.  On 
March  1.  1890.  the  board  of  school  commis- 
sioners, acUng  hi  behalf  of  and  representing 
the  school  corporation  of  that  city,  Issued 
bonds  to  Ihe  amount  ot  $80,000,  paysble  10 
years  after  date,  with  hiterest  at  4  per  cent 
per  annum.  These  bonds'  were  sold  and  ne- 
gotiated by  said  board  of  scbool  commission- 
ers, and  the  proceeds  arising  from  the  sale 
thereof  were  applied  to  and  used  for  .  legiti- 
mate school  purposes.  On  July  1.  1890,  said 
board  issued  and  sold  fSD.OOO  sddlUonal 
scbool  bonds,  which,  indudlng  those  Issued 
on  the  Ist  day  of  March  oi  that  year,  made 
in  the  aggregate  $100,000;  all  of  which  bonds 
were  Issued  and  negotiated  by  the  said  board 
upon  the  assumption  and  under  the  claim  that 
It  was  a  corporation  entirely  independ«tt  of 
the  dvll  city,  and  that  as  such  school  cor- 
poration It  had  the  power  to  contract  an  in- 
debtedness of  Its  own  for  school  purposes 
to  an  amount  not  exceeding  2  p^  cent  of 
the  taxable  property  of  the  city  of  Kadlanapo- 
lls,  notwithstanding  the  fact  that  at  the  time 
of  the  issue  of  said  bonds  the  hkdebtedneas  of 
said  dvll  city  and  the  IndeUedness  of  the 
sduMl  corporation  combined  oceeeded  2  per 
cent  of  the  taxable  property  for  the  year  1880 
and  for  each  fohowii^  year  thweafter.  It 
Is  further  averred  that  tills  board  of  school 
Gosuutssiooets  claim  and  assert  on  behalf  of 
its  school  corporation  that  the  indebtedness 
thereof  Is  not  to  be  coimted  or  considered  as 
a  part  of  the  IndebtediMsa  of  the  dvfl  dty 
of  Indianapolis.  In  order  to  determine  wheth- 
er the  lattw  has  exceeded  the  2  pa  cent 
limit  prohibited  by  the  constltotton  of  this 
state.  The  board  oC  achocd  commlulooers, 
in  1890,  tn  contracting  the  Indebtedness  by 
the  issue  and  sale  of  the  bonds  haetaHtore 
mentioned,  acted  under  the  claim  and  aa- 
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Gumption,  and  so  contlnaes  to  act,  that  each 
of  the  said  corporations,  civU  and  school, 
might  contract  debts  independently  of  each 
other,  and  that  the  indebtedness  ot  each,  un- 
der the  provisions  of  article  13  of  the  state 
coDStitutton,  must  be  admeasured  and  consid- 
ered independently  of  each  other.  The  bonds 
issued  on  March  1,  1880,  will  noature  the  1st 
day  of  March,  1900,  and  the  series  issued  on 
July  Ist  of  that  year  will  mature  on  July 
1.  1900;  and  ft  Is  alleged  In  the  complaint 
that  the  holder  of  these  latter  bonds  has 
agreed  with  said  board  of  school  commission- 
ers to  accept  tlie  payment  thereof  on  March 
1,  1900,  In  consideration  of  the  fact  that  the 
board  has  agreed  to  pay  him  interest  on  such 
bonds  to  April  1,  1900.  In  order  to  take  up 
and  fund  these  two  series  of  bonds  Issued 
In  1890,  It  Is  averred  that  the  board  has 
ordered  by  resolution  that  other  bonds  be 
issued  and  sold  for  that  purpose,  the  same 
to  draw  Interest  at  3^  per  cent,  and  to  bear 
date  of  Marcli  1,  1900,  etc.  It  is  further  al- 
leged that  said  board,  unless  enjoined,  will 
on  March  1,  1900,  pay  out  of  the  money  in  Its 
treasury  the  Interest  due  on  the  bonds  of 
1890,  which  will  amount  to  over  $1,800. 
There  is  no  averment  In  the  complaint  that 
the  bonds  issued  in  1890  Increased  the  in- 
debtedness of  the  school  city  of  Indianapolis 
to  an  amount  In  excess  of  the  2  per  cent,  of 
Its  taxable  property,  or  that  Its  present  in- 
debtedness Is  in  excess  of  that  amount  The 
complaint  closes  with  the  prayer  that  the 
court  enjoin  the  board  of  school  commission- 
ers from  issuing  the  proposed  new  bonds,  and 
from  paying  any  part  of  the  school  bonds  Is- 
sued In  1890,  principal  or  Interest 

The  cardinal  question  Involved  in  this 
appeal,  under  the  facts.  Is  in  respect  to  the 
validity  of  the  $100,000  of  school  bonds  Is- 
sued by  the  board  in  1890,  as  stated,  which 
the  present  board  is  now  proposing  to  re- 
fund by  the  issue  and  sale  of  new  bonds.  It 
is  insisted  by  counsel  for  appellant  that  the 
decision  of  this  principal  question  Involves 
three  other  subordinate  propositions,  name- 
ly: First  Was  the  statute  of  March  3, 1871, 
which  authorized  the  organization  of  a 
board  of  school  commissioners  of  the  school 
corporation  of  the  city  of  Indlana[>olis,  a 
valid  act  of  the  legislature?  Second.  If  In- 
valid, have  the  acts  of  said  board  in  Issuing 
and  negotiating  the  school  bonds,  and  con- 
tracting thereby  the  Indebtedness  in  issue 
In  this  action,  been  remedied  or  cured  by 
the  provisions  of  the  statute  in  force  March 
4.  1899?  Third.  Are  the  debts  of  the  civil 
city  of  Indianapolis  and  those  of  the  school 
city  or  school  corporation.  Incurred  nnder 
the  control  and  government  of  Its  board  of 
school  commissioners,  to  be  treated  and  con- 
sidered under  the  law  as  the  obligations  of 
distinct  and  separate  municipal  corpora- 
tions, or  must  the  indebtedness  of  each  be 
combined  and  limited  alone  to  the  civil  city, 
to  determine  if  the  latter  has  exceeded  the 
**  cent  limit  of  indebtedness  prohibited 
Icle:  13  of  the  state's  constitution? 


We  address  ourselves  to  a  consideration 
of  these  qnestlons  fully  Impressed  with  their 
great  public  Importance,  as  it  Is  evident  as 
insisted  by  counsel  for  appellee,  that  a  de- 
cision adverse  to  it  would  In  the  main  be 
dlsastroos  to  the  public  schools  of  Indianap- 
olis, and  In  its  effect  wonld  result  in  co- 
erdng  appellee  to  repudiate  an  indebtedness 
Incurred  In  building  op  and  promoting  the 
public-school  system  of  that  city,  and,  as 
contended,  wonld  render  worthless  over 
$700,000  of  bonds  Issued  by  the  bchool  board 
and  the  civil  city.  At  the  very  threshold 
we  are  confronted  with  the  contention  of 
counsel  for  appellee  that  appellants  are  not 
In  a  position  in  this  action  to  question  the 
validity  of  the  organization  of  the  board  of 
school  commissioners.  It  Is  urged  that  this 
body,  as  created  or  provided  for  by  the  stat- 
ute of  March  3,  1871,  has  been  in  existence 
and  recognized  as  a  legitimate  organization, 
by  both  the  people  of  that  city  and  Its  pub- 
lic authorities,  for  a  period  of  29  years,  and 
not  until  the  institution  of  this  action  has 
the  validity  of  that  board  or  Its  authority 
to  act  in  the  management  and  control  of  tbe 
school  affairs  of  the  city  of  Indianapolis  In 
any  manner  been  denied.  Therefore  it  is 
contended  that,  by  this  long  acquiescence  in 
the  existence  of  this  board  upon  the  part  of 
the  people  and  public  officials  of  that  mn- 
nlcipallty,  appellants  are  precluded  from  at- 
tacking its  validity  In  this  collateral  pro- 
ceeding. Numerous  authwities  are  cited  to 
sustain  this  contention.  It  is  also  further 
u^ed  that  appellants'  i>etitton  to  secure  an 
Injunction  against  the  payment  of  the  school 
bonds  Issued  by  the  board  In  1890  is  devoid 
of  equity,  for  the  reason  that  It  appears  that 
they  have  been  guilty  of  gross  laches  In  de- 
laying for  almost  10  years  in  making  their 
attack  upon  the  bonds  In  controversy. 

In  consideration  of  the  view  which  we  en- 
tertain in  respect  to  the  principal  questions 
which  appellants  ai^e  upon  us  for  oar  de- 
termination, we  pass  the  decision  of  those 
presented  by  appellee  in  relation  to  the  rights 
of  appellants  to  maintain  this  action,  as  we 
recognize  that  the  public  importance  of  the 
principal  questions  Involved  herein  require 
that  they  be  settled,  and  not  left  undeter- 
mined, to  be  agitated  again  in  tbe  foture. 

By  section  4  of  an  act  of  our  legislature  in 
force  since  March  6,  1865  (Acts  1865,  p.  3), 
entitled  "An  act  to  provide  for  a  general 
system  of  common  schools,"  etc.,  it  is  de- 
clared that  "each  civil  township  and  each  In- 
corporated town  or  city  in  the  several  conn- 
ties  of  the  state  is  hereby  declared  a  dis- 
tinct municipal  corporation  for  scbool  pur- 
poses, by  the  name  and  style  of  the  dvll 
township,  town  or  dty  corporation  respec- 
tively, and  by  such  name  may  contract  and 
be  contracted  with,  sue  and  be  sued,  in 
any  court  having  competent  Jnxisdiction: 
and  the  trustee  ot  snch  township,  and  tbe 
trustees  provided  for  In  the  next  sectlwt  of 
this  act,  shall,  for  ttieir  tovntshlp,  town,  or 
dty,  be  school  trustees  and  pertorm  the  do* 
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ties  of  clerk  and  treasurer  for  school  pur- 
poses." Section  4438,  Key.  St.  1881  (section 
5914,  Bums'  Rev.  St.  18»4).  The  govern- 
ment of  the  affairs  of  this  distinct  school 
corporation  for  school  purposes  In  each  in- 
corporated town  or  city  In  the  state  was, 
under  the  proTlslons  of  section  5  of  the 
school  law  of  1866,  lodged  in  a  board  of 
school  trustees  to  be  elected  in  each  city  by 
Its  common  council.  This  general  school 
law  of  1865  provided  a  uniform  system  of 
common  schools  throaghont  the  state,  which 
applied  to  the  city  of  Indianapolis  In  like 
manner  as  It  did  to  any  other  incorporated 
city,  and,  under  the  provisions  of  section  4, 
"a  distinct  municipal  corporation  for  school 
purposes"  was  created  within  said  city,  and 
by  that  act  placed  under  the  government  or 
control  of  a  board  composed  of  three  school 
trustees,  to  be  elected  by  the  common  coun- 
cil. And  so  the  law  pertaining  to  the  school 
aflFair^  of  that  city  seems  to  have  remain- 
ed until  March  3,  1871,  when  the  legisla- 
ture passed  a  statute  entitled  "An  act  pro- 
viding for  a  general  system  of  common 
schools  In  all  cities  of  30,000  and  more  in- 
habitants, and  for  the  election  of  a  board 
of  school  comnd8si<merB  for  eoch  cities,  de- 
fining their  duties  and  prescribing  their 
powers,"  etc  Acts,  1871,  p.  20.  The  provi- 
sions of  this  statute,  and  of  those  amenda- 
tory or  flupplemeatal  thereto,  with  the  ex- 
ception of  section  T,  will  be  found  Included 
In  Burns'  Bev.  St  1804,  extending  from  sec- 
tion 6836  to  «ecti<m  5048.  The  flrat  section  of 
this  statute  of  1871  provides  that,  "In  all 
cities  ot  this  state  of  80.000  or  more  inhab- 
itants, according  to  the  United  States  census 
for  the  year  1870,  there  shall  be  elected,  by 
the  qualified  electors  of  each  school  district 
of  such  dty,  one  school  commissioner  to 
serve  as  a  member  of  the  board  of  school 
commissioners  of  such  dty,"  etc.  Section  2 
provides  for  dividing  any  such  dty  Into 
sehf>ol  districts. 

Section  3  provides  for  the  organisation  of 
such  board  of  school  eommJssioners,  and  for 
fllllug  any  vacancy  that  mf^  occur;  and  fur- 
ther  provides  that  "it  is  hereby  made  the 
duty  of  the  board  of  school  trustees  in  office 
at  the  time  of  the  organization  of  the  board 
of  school  commlsslonen,  to  at  once  turn 
over  to  the  board  of  school  commissioners 
all  books  and  papers  pertalniugtothelrtrust. 
and  to  place  In  possession  of  the  board  of 
school  commissioners  all  moneys,  title  pa- 
pers, and  property  belonging  to  the  school 
trustees  of  common  schools  of  such  dty; 
and  such  board  of  school  trustees  shall 
thereafter  cease  to  perform  any  and  all  du- 
ties whatever  connected  with  the  school  of 
such  city."  Section  4  of  the  act  defines  the 
duties  and  powers  of  the  board,  among 
which  are  the  following:  "Second.  To  levy 
all  taxes  for  the  support  of  the  schools  with- 
in such  city,  Including  such  taxes  as  may 
be  required  for  paying  teachers,  in  addition 
to  the  taxes  now  authorised  to  be  levied  by 
the  general  assembly  of  this  state  by  the 


general  laws  thereof.  •  •  •  Fifth.  To 
purchase  grounds,  construct  school  build- 
ings, purchase  supplies,  employ  and  pay 
teachers,  appoint  superintendents,  and  dis- 
burse, through  the  treasurer  of  the  board  of 
school  commissioners,  moneys  for  all  school 
and  library  expenses.  Eighth.  To  prepare. 
Issue  and  sell  bonds  to  secure  loans,  not  ex- 
ceeding in  the  aggregate  the  sum  of  one 
hundred  thousand  dollars,  in  anticipation  of 
the  revenue,  for  building  school  houses,  to 
bear  such  rate  of  interest,  not  exceeding 
ten  per  cent,  per  annum,  and  payable  at 
such  time,  within  five  years  from  date,  as 
the  board  may  determine;  and  the  money 
obtained  as  a  loan  on  any  such  bonds  shall 
be  disbursed  by  order  of  such  board.  In  pay< 
ment  of  expenses  Incurred  in  building  school 
houses:  provided,  that  until  all  the  bonds 
of  any  one  issue  shall  have  been  redeemed, 
such  board  shall  not  be  authorised  to  make 
another  issue;  nor  shall  uiy  such  bonds  be 
sold  at  a  less  rate  than  ninety-five  cents  on 
the  dollar."  By  a  supplemental  act  passed 
in  1880  <Bectlon  5040,  Burns'  Rev.  St.  1894). 
such  boards  were  authorized  to  Issue  and 
negotiate  bonds  to  secure  loans  at  any  one 
time  not  exceeding  $250,000,  in  antidpation 
of  the  revenue,  for  purchasing  grounds  and 
building  school  houses,  sticb  bonds  to  bear 
Interest  not  exceeding  6  per  cent,  and  to  be 
payable  within  10  years,  at  such  time  as  the 
board  of  school  commissioners  may  deter- 
mine. The  mon^  obtained  as  a  loan  on 
any  ot  such  bonds  is  required  by  this  sup- 
plemental act  to  be  disbursed  by  the  board 
in  payment  of  indebtedness  Incurred  in  the 
purchase  of  grounds,  or  in  the  building  of 
school  bouses,  or  In  refunding  any  bonds  or 
other  indebtedness  issued  for  such  purposes. 
Section  7  of  the  act  ctf  1871  octends  the  ben- 
efits of  the  entire  statute  to  any  dty  having 
a  population  of  less  tlian  80,000.  and  further 
provides  that,  when  a  board  of  school  com- 
mlsslMiers  la  elected  and  organised  In  such 
dty,  it  "shall  supersede  the  board  of  school 
trustees  then  in  office."  By  section  8  of  the 
act  In  question.  It  was  declared  that  "all 
parts  ot  the  general  school  laws  of  this  state 
not  inconsistent  herewith,  and  which  may 
be  aintllcable  to  the  general  system  at  the 
common  schotds  in  such  dty,  herdn  provid- 
ed for,  shall  be  In  full  force  and  effect  In 
such  city.'* 

It  Is  evident,  In  our  opinion,  from  an  in- 
spection of  the  provisions  of  this  statute, 
that  It  was  not  the  purpose  of  the  l^[lsla- 
ture  to  thereby  create  a  scho<d  corporation 
for  the  dty  of  Indianapolis,  which  was  the 
only  city.  It  seems,  under  the  federal  census 
ot  1870,  to  which  the  law  at  the  time  of  its 
enactment  could  apply;  for  "such  a  distinct 
municipal  corporation  for  school  purposes" 
had  already,  as  we  have  shown,  been  creat- 
ed for  that  city  under  section  4  of  the  gen- 
eral school  law  of  1805.  Section  4438,  Rev. 
St  1881  (section  5914,  Burns'  Rev.  St  1884). 
It  may  be  t^wumed  that  the  legislature  was 
led  to  enact  the  statute  ot.  1871  by  reason  ot 
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the  fact  that  tbe  larger  cities  of  this  state, 
in  the  very  nature  of  tbelr  snrronndlngs  and 
character,  required,  In  the  maintenance  and 
furtherance  of  the  common-BCbool  system 
established  therein,  that  a  change  ought  to 
be  made  in  the  governing  body  of  tbe  school 
corporations  of  such  cites,  and  that  addl- 
titmal  and  extraordinary  powers  should  be 
conferred  upon  such  school  corporatlonB. 
Therefore,  when  the  provisions  of  this  stat- 
ute are  considered.  It  Is  manifest,  we  think, 
that  the  principal  purpose  or  purposes  of 
the  legislature  by  the  enactment  thereof 
was  to  change  the  governing  board  of  the 
school  corporations  in  any  city  to  which  the 
law  might  become  applicable  by  supersed- 
ing the  then  existing  board  of  trustees  by  a 
board  of  school  commissioners  to  be  elected 
by  the  electors  of  tbe  city  as  therein  pro- 
vided, and  thereby  place  the  educational  af- 
fairs pertaining  to  such  s^'hool  corporations 
under  the  control  and  government  of  said 
boards,  and  to  invest  the  latter.  In  regard  to 
the  respective  school  corporations  under 
their  control,  with  additional  and  extraordi- 
nary powers,  especially  in  regard  to  the  Is- 
suing and  sale  of  bonds  in  orAer  to  secure 
loans  of  money  In  favor  of  such  school  cor- 
porations, to  be  used  and  expended  by  such 
boards  In  the  payment  of  expenses  Incurred 
by  the  purchase  of  school  grounds  and  con- 
struction of  school  buildings.  There  cer- 
tainly can  be  no  claim  or  pretension  that, 
previous  to  this  legislation  of  1871,  there 
was  any  law  In  this  state  under  which  the 
school  corporation  of  the  city  of  Indian- 
apolis could  claim  the  right  or  power, 
through  its  board  of  school  trustees,  to  con- 
tract an  indebtedness  by  the  issue  and  sale 
of  bonds  for  tbe  purposes  provided  by  that 
statute.  Katout  t.  Board,  102  Ind.  223,  1  N. 
B.  389;  Wllcoxon  v.  City  of  Blnffton,  153 
Ind.  267,  54  N.  E.  110.  In  Fatout  v.  Board, 
supra,  the  force  and  effect  of  the  act  In  con- 
troversy, to  an  extent,  was  considered  by 
this  court,  and  in  the  course  of  tbe  opinion 
it  Is  said:  "The  powers  conferred  upon 
such  board  by  this  clause  of  the  statute  are 
limited  only  by  the  educational  wants  of  the 
school  corporation  under  the  board's  control, 
in  the  exerdse  of  a  sound  and  reasonable 
discretion.  •  •  •  Construing  the  provi- 
sions of  the  above-entitled  act  of  March  3, 
1871,  In  connection  with  section  4438,  Rev. 
St.  1881,  In  force  since  March  6,  1865,  the 
city  of  Indianapolis  is  *a  distinct  mnniclpal 
corporation  for  school  purposes,  by  the  name 
and  style  of  the  "Board  of  School  CJommis- 
sloners  of  the  City  of  Indianapolis,"  and  by 
such  name  may  contract  and  be  contracted 
with,  sue  and  be  sued,  In  any  court  having 
competent  jurisdiction.'  "  The  school  corpo- 
rations of  this  state,  as  we  have  seen,  are 
the  creatures  of  the  legislature.  They  are 
involuntary  corporations,  created  as  instru- 
mentalities or  agencies  In  the  bands  of  tbe 
state  to  carry  out  its  will  in  respect  to  its 
great  common-adiool  system,  and  at  all 
times  are  anbject  to  the  l^islative  will,  pro- 


vided, of  course,  that  sodi  power  must  be 
exercised  by  the  legislature  so  as  not  to  dis- 
turb or  impair  existing  contract  rights. 
Certainly,  then,  the  state,  through  Its  leg- 
islature, may,  at  its  pleasure,  at  any  time 
change  the  trustees  of  such  corporations, 
and  confer  upon  them  and  authorize  them  to 
exercise  any  and  all  powers  that  may  be 
necessary  to  carry  out  the  object  or  purpose 
of  their  creation.  Board  of  School  Com'rs 
of  City  of  Indianapolis  v.  Center  Tp..  143 
Ind.  891,  42  N.  E.  808;  Center  School  Tp.  t. 
State,  150  Ind.  168,  49  N.  E.  961;  Root  v. 
Brdelmeyer.  37  Ind.  225.  In  tbe  case  of 
Schneck  v.  City  of  JefforsonvlUe,  152  Ind. 
204,  62  N.  Q.  212,  In  considering  tbe  power 
of  the  legislature  over  municipal  corpora- 
tions, this  court,  on  page  212,  152  Ind.,  and 
page  214,  62  N.  E..  of  Its  opinion,  said: 
"Subject  to  the  restrictions  of  the  state  and 
federal  constitutions,  the  legislature  would 
seem  to  have  complete  power  and  control 
over  municipal  corporations.  Bspecially  Is 
this  true  In  reference  to  authwlzing  tbem  to 
contract  debts,  and  to  Issue  and  sell  n^otla- 
ble  bonds  and  other  e^dences  of  such  in- 
debtedness." 

Assuming  for  the  present  that  ttie  l^sla- 
ture.  In  the  enactment  of  the  statute  of  1871 
and  the  acts  supplemental  thereto,  exerdsed 
its  power  In  a  valid  manner,  we  are  of  the 
opinion  that  when  tbe  plain  provisions  of 
clauses  5  and  8  of  section  4  of  that  act  are 
considered,  along  with  those  of  the  supple- 
mental act  In  force  March  6,  1880  (section 
5M0,  Bums*  Rev.  St.  1804).  the  fact  Is  dear- 
ly demonstrated  that  the  legislature  thereby 
conferred  upon  the  school  corporation  of  any 
city  of  this  state  which  had  the  designated 
IK>pulation  of  30,000  or  over,  under  the  fed- 
eral census  of  1870,  the  power,  to  be  exercis- 
ed through  Its  board  of  school  commission- 
ers, to  borrow  any  sum  of  money  not  in  ex- 
cess of  the  limit  fixed  by  section  6940.  supra, 
by  the  means  of  issuing  and  negotiating 
bonds,  the  money  so  obtained  by  such  loan 
to  be  expended,  under  the  order  of  the  board 
of  school  commissioners,  for  the  purpose  of 
paying  the  indebtedness  of  such  school  cor- 
poration Incurred  in  the  purchase  of  grounds 
or  In  building  school  houses,  or  to  be  used 
for  the  purpose  of  taking  up  or  refunding 
bonds  or  other  evidences  of  Indebtedness  Is- 
sued by  such  school  corporation  for  such 
purposes.  It  Is  also  made  evident  by  these 
provisions  of  the  statute  that  the  legislature 
Intended  that  the  authority  to  borrow  money 
so  conferred  upon  such  corporation  should 
be  exercised  by  this  board  of  scbool  commis- 
sioners Independently  of  the  dvll  city,  with- 
out obtaining  the  consent  or  sanction  of  the 
latter.  It  would  certainly  follow,  under  such 
circumstances,  in  the  absence  of  any  provi- 
sion or  declaration  of  tbe  legislature  to  the 
contrary,  that  such  Indebtedness  and  lia- 
bility created  by  the  issue  and  sale  of  such 
bonds  would  be  that  alone  of  the  school  cor- 
poration, and  that  no  Indebtedness  or  lia- 
bility would  be  incurred  tber^y  upon  the 
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part  of  Hie  cItU  city.  Fatont  t.  Board.  102 , 
lad.  223.  1  N.  K  389;  WUcoxoD  v.  City  of 
BlafCtoo,  US3  Ind.  267,  M  N.  E.  110.  In  this 
latter  case,  on  page  270,  153  Ind..  and  page 
111.  U  N.  B.,  of  tbe  opinion,  it  is  said:  "It 
cannot  be  saccessfully  controverted  but  what 
tlie  legislature  of  this  state.  If  it  deems  {iropr 
er,  may  empower  school  corporatlona  of  cit- 
ies and  towns  to  Issue  and  sell  their  bonds 
In  order  to. raise  money  to  construct  school 
houses,  etc,  and  In  this  manner  create  an 
Indebtedness  upon  the  part  of  such  school 
corporations,  for  which  they  alone  would  be 
liable." 

We  are  c<Hifronted,  boweret.  as  preTloi»- 
ly  stated  by  appeUants*  with  the  contention 
tliat  this  BtAtnte  of  March  8,  1871,  together 
with  the  amaidatory  and  aapplemental  acts 
oucted  In  respect  thereto,  under  which  the 
board  of  school  commissioners  of  tbe  school 
(dty  of  Indianapolis,  as  alleged,  was  oi^mnls- 
ed.  and  under  which  it  assumml  to  act  in  is- 
suing and  negotiating  tbe  school  bonds  of 
1800.  must  be  regarded  as  special  legislation 
providing  for  supporting  common  sduxds, 
and  for  the  prestfration  of  school  funds,  and 
la  ther^Bore  r^idered  luTalid  for  the  reasim 
that  it  Is  Tlolatlve  of  speciflcatloik  13  of  sec- 
tion 22  ot  article  4  of  the  state  conBtltutl<nL 
This  section  and  «peclfli»tlon,  so  far  as  per- 
tinent to  the  qneatlan  here  InTolred.  read  as 
fc^ws:  "The  general  assembly  shall  not 
pass  local  or  qnclal  laws  In  any  of  the  fol- 
lowing enumerated  cases,  that  Is  to  say: 
•  •  •  Providing  for  the  support  of  com- 
mon schools  and  for  the  presarratlon  ot 
school  funds."  Counsel  for  appellants  argue 
with  much  earnestness  that  tbe  act  In  ques- 
tion must  be  regarded  aa  special  legislation, 
for  the  reason  that,  by  the  express  provisions 
of  its  first  section.  It  Is  limited  In  Its  appU- 
cation  to  cttiei  only  of  80.000  or  more  In- 
babltants  according  to  the  United  States 
census  for  the  year  1870.  Therefore  they  in- 
sist that  Ibe  city  o&  Indianapolis  is  the  only 
one  in  this  state  which,  at  the  time  of  the 
passage  of  the  act.  had  attained  to  the  stand- 
ard of  population  fixed  by  Its  provisions.  Of 
this  fact  we  take  Judicial  notice,  as  all 
courts  are  required  to  take  Judicial  knowl- 
edge of  the  census  of  the  United  States.  It 
Is  contended  that  do  matt»  bow  many  cit- 
ies of  the  state  might,  under  the  federal 
census  of  1880  or  1890  or  any  other  future 
census,  have  30,000  or  more  Inhabitants,  tbe 
act  in  controversy  would  not  be  applicable  to 
any  of  them,  because  they  did  not  and  could 
not.  In  reason,  have  such  population  accord- 
ing to  the  census  of  1870.  It  is  true  that  this 
statute  does  not  in  the  main  profess  to  be  a 
special  law.  Its  title  would  seem  to  disclose 
tbat  it  was  the  Intention  of  the  legislature 
to  enact  a  law  "for  a  general  system  of  com- 
mon schools  In  all  cities  of  80,000  or  more 
Inhabitants,  and  for  the  election  oS  a  board 
of  school  commissioners  for  such  cities," 
etc.  The  seventh  section  thereof,  as  pre- 
vloQSly  said,  extends  its  provisions  to  any  city 
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having  less  than  30,000  Inhabitants.  This 
latter  section,  however,  as  insisted  by  ap- 
pellants. Is  possibly  Invalid  for  the  reason,  as 
claimed,  that  It  Is  not  properly  embraced  Id 
the  title.  Without  deciding  In  regard  to  the 
constitutional  infirmity  alleged  to  exist  in 
respect  to  this  section,  it  may  nevertheless  be 
considered.  In  order  to  cast  light  upon  the 
question  as  to  whether  the  act  was  Intended 
to  be  general  or  special  legislation. 

Were  It  not  for  the  express  declaration  In 
section  1.  which  absolutely  fixes  the  census 
of  1870,  and  confines  It  to  tbat  alone,  as  the 
one  by  which  the  population  Is  to  be  deter- 
mined. It  might  be  viewed  as  one  general  In 
Its  operattou,  applying  alike  to  all  cities  with- 
in the  classiflcatlon  of  80,000  or  more  in- 
habitants. But  this  exiffess  declaration  upon 
the  part  of  the  Ic^Ialature  would  seem  to 
countervail  or  destroy  whatevw  general  fea- 
tures tbe  act  possesses  by  restricting  its  op- 
eration to  such  dtles  as  had  the  required 
population  according  to  the  census  of  1870. 
Any  and  all  otber  dttos,  whlcb  might  by  a 
future  census  be  shown  to  be  wltUu  tbe 
dasslflcation  of  80,000  Inhabitants  or  more.  ' 
by  tills  exinress  {wovlslon  of  tbe  stotnto  wonld 
necessarily  be  excluded  from  Its  operation. 
That,  under  such  clrcnmstanees,  a  law  of 
this  character  must  be  regarded  as  special, 
and  not  general,  l^lslation,  seems  to  be,  ac- 
ctnrdlng  to  the  authorities,  a  well-settied 
iwoposttion. 

As  to  -whetiior  tbe  statpto  can  be  >ald  to 
be  one  providing  tor  the  support  of  common 
sdux^s  and  for  the  preservation  of  school 
funds,  within  tbe  meaning  of  specification 
18  of  secthm  22  ot  arttde  4  of  the  ccustttu- 
tlon,  wbldi  ^(Alblts  the  passage  of  a  spe- 
cial law  by  the  legislature  for  sndi  purpose, 
ve  do  not  deem  It  necessary  to  decide,  In 
view  of  the  (pinion  which  we  entertain  rela- 
tive to  the  seoQuA  question  propounded  by 
appdlants. 

There  Is  virtually  no  contention  that  there 
was  any  absence  of  power  i^on  the  part  of 
the  legislature  to  authorise  mthod  corpora- 
tions to  perform,  through  boards  of  acbool 
commissioners,  the  acts  or  functions  mention- 
ed and  provided  for  by  the  act  of  1871  and 
other  acts  supplemental  thereto.  The  defect 
or  Infirmity  of  which  appdiants  complain 
consists  in  the  method  employed  by  tbe  leg- 
islature in  providing  for  the  creation  of 
boards  of  school  oommlsaloners  to  act  for 
such  corporation,  and  by  which  they  were 
empowered  to  perform  the  duties  and  func- 
tions moitioned  and  provided  for  under  said 
act  The  defect  or  Invalidity  with  which, 
as  appellanto  claim,  the  act  of  1871  is  im- 
pressed, does  not  extend  to  the  absence  of 
legislative  power  to  confer  the  power  or  pow- 
ers therein  provided  by  reason  of  any  restric- 
tion of  fundamental  law,  but  it  applies  only 
to  the  particular  special  method  by  which  the 
legislature  undertook  to  exercise  the  power 
with  which  It  was  invested.  In  such  cases 
counsel  for  appellee  contend  that  the  state. 
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88  the  sovereign  power,  through  Its  legisla- 
ture, m&y  subaegueDtly  remedy  or  cure  acts 
preTlously  performed  under  color  of  an  In- 
valid law  enacted  nnder  such  cfrcumstancea. 
It  is  therefore  argned  by  connsel  that,  under 
the  provisiona  of  an  act  of  the  legislature  In 
force  March  4,  1890  (Acts  1699,  p.  434),  the 
Indebtedness  of  the  school  corporation  of  the 
city  of  Indianapolis,  incurred  by  the  Issue 
and  sale  of  the  bonds  of  1890  by  the  predeces- 
sor of  the  present  board  of  school  commis- 
sioners, has  been  validated,  and  the  paymoit 
thereof  by  appellees  l^allzed. 

Appellants,  however,  seek  to  parry  the 
force  of  appellees'  argument  upon  this  fea- 
ture by  contending  that  the  act  of  1899  Is  also 
special  legislation,  for  the  reason  that  nnder 
Its  provisions  the  city  of  Indianapolis  is  the 
only  one  in  the  state  to  which  it  can  apply, 
and,  as  It  attempted  in  a  special  manner  to 
legislate  In  respect  to  the  support  of  common 
schools,  it  must,  under  the  provisions  of  the 
constitution  heretofore  referred  to,  be  con- 
demned as  Invalid.  Consequently  It  Is  In- 
sisted that  by  no  means  can  the  act  of  1899 
operate  to  remedy  or  legalise  the  Invalidity 
or  defects  urged  against  the  bonds  In  Issue  in 
this  action.  This  position  or  claim  of  counsel 
In  respect  to  the  act  In  question  being  a  spe- 
cial law  Is,  in  our  Judgment,  not  tenable,  and 
cannot  be  snstalned.  The  act  of  1899  by  its 
title  professes  to  be  a  general  law  concerning 
common  schools  in  cities  containing  a  pop- 
ulation of  more  than  100,000.  The  first  sec- 
tion of  this  act  Is  as  follows:  "Be  It  enacted, 
•  •  •  that  the  govemmeni  of  common 
schools  In  cities  of  one  hundred  thousand  or 
more  inhabitants,  according  to  the  last  Unit- 
ed States  census,  shall  be  vested  In  a  board 
of  school  commissioners,  which  shall  consist 
of  five  school  commissioners.  The  said  board 
of  school  commissioners  shall  have  and  exer- 
cise all  the  powers  now  conferred  by  an  act 
of  the  general  assembly  of  this  state,  approv- 
ed March  3,  1871,  entitled  'An  act  providing 
for  a  general  system  of  common  schools  In 
all  cities  of  thirty  thousand  or  more  Inhab- 
itants, and  for  the  election  of  a  board  of 
school  commissioners  for  such  cities,  and  de- 
fining their  duties  and  prescribing  their  pow- 
ers, aud  providing  for  opmmon  school  li- 
braries within  inch  cities,'  and  all  acts  amend- 
atory thereof  end  supplemental  thereto;  and 
also  all  powers  now  conferred  by  law  on 
boards  of  school  conunlssioners  in  cities  of 
thirty  thousand  m  more  inhabitants,  accord- 
ing to  the  United  States  census  of  1870,  as 
well  as  the  powers  now  conferred  by  law 
on  boards  of  school  commissioners  in  cities 
nf  one  hundred  thousand  or  more  inhabitants, 
exoept  as  otherwise  herein  provided.  And 
said  board  of  school  eommissionera  provided 
for  by  this  act  gJiall  assume,  pay  and  be  lia- 
ble for  all  the  indebtedness  and  liabilities  of 
boards  of  school  commissioners  heretofore  elec- 
ted under  the  above-described  acts."  (Our  ital- 
ics.) In  thia  latter  section  it  is  declared  that 
the  goremment  of  common  schools  In  cities 


of  100,000  or  more  inhabitants,  **aeoording  to 
the  last  United  States  census"  (our  italios), 
shall  be  vested  In  a  board  of  school  conunis- 
slonera.  The  same  section  declares  that  such 
board  shall  have  and  exercise  all  the  powers 
conferred  by  the  act  of  March  8,  1871,  being 
the  statute  previously  considered,  as  well.u 
those  conferred  by  all  acts  amendatory  of  and 
supplemental  to  such  act  of  1871,  "as  well  as 
the  powers  now  conferred  upon  boards  of 
school  commissioners  In  all  cities  of  one  hun- 
dred thousand  or  more  Inhabitants."  By  sec- 
tion 26  It  is  provided  that  the  gen«nl  school 
law  of  the  state,  and  all  laws  and  parts  of 
laws  applicable  to  the  general  system  of  com- 
mon schools  In  such  school  city,  and  not  in- 
consistent, etc.,  "shall  be  in  full  force  and 
effect  In  snch  city." 

It  would  seem  that  the  legislature  Intoided 
to  substitute  the  act  of  1899  for  that  of  1871, 
and  for  all  acts  amendatory  ana  supplemental 
thereto,  as  mentioned  In  the  first  sectloo  of 
the  former  statute,  and  thereby  to  confer 
upon  the  school  corporations  of  cities  of  1(K>,- 
000  or  more  Inhabitants  the  powers  and 
functions  as  therein  enumerated  and  provid- 
ed, in  addition  to  those  embraced  in,  and  pro- 
vided for,  by  said  act  of  1871.  It  is  a  settled 
proposition  that  a  statute  which  classifies 
cities  or  other  localities  to  be  governed  by 
Its  provisions  by  a  given  or  fixed  population, 
"according  to  the  last  United  States  census," 
will  be  held  to  apply  to  all  other  cities  or 
localities  which  under  any  federal  census  In 
the  future  may  pass  into  such  class.  The 
expression,  "last  United  States  census,"  em- 
ployed by  the  l^lslature  In  such  a  statute, 
will  be  considered  to  refer  to  the  last  census 
preceding  the  enactment  of  the  law,  and  to 
each  succeeding  census  as  It  occurs,  and, 
under  such  circumstances,  the  law  will  be 
held  to  be  of  a  general  character,  and  not  of 
a  special  or  local  nature.  City  of  Indian- 
apolis v.  Navln.  151  Ind.  146,  47  N.  E.  525,  51 
N.  E.  80,  41  L.  R.  A.  337;  Boyd  v.  City  of 
Milwaukee,  02  Wis.  45G,  GG  N.  W.  G03;  John- 
son V.  City  of  Milwaukee,  88  Wis.  383.  60  N. 
...  270;  Campbell's  Appeal.  132  Pa.  St.  25T, 
19  Atl.  219,  7  L..  R.  A.  193;  Pellows  v.  Walker 
(C.  C.)  30  Fed.  651. 

That  the  law  In  question  was  Intended 
by  the  legislature  to  be  general  Is  fully  dis- 
closed by  section  33,  whereby  It  Is  declared. 
In  effect,  that  the  provisions  of  the  act  shall 
apply  to  and  govern  any  city  which  at  the 
time  of  its  passage  had  not  attained  to  the 
population  provided,  when,  according  to  any 
federal  census  In  the  future,  such  city  may 
be  shown  to  have  reached  the  required  popu- 
lation. The  statute  In  question,  under  Its 
provisions,  is  made  applicable  to  any  and 
all  cities  which  measure  up  to  the  standard 
of  population  therein  fixed,  as  disclosed  by 
the  last  federal  census  preceding  its  pas- 
sage, and  also  to  any  city  or  cities  as  may 
be  shown  to  have  the  necessary  populatltoi 
according  to  any  federal  census  in  the  future. 
The  fact  that  the  city  of  Indianapolis  Is  the 
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only  on«  In  tbe  grmda  mentioned  to  wlddi 
tbe  law  In  dispute  can  have  a  present  ap* 
plication  will  not  alone  be  vofflclent  to  con- 
demn It  u  a  Bpectal  statnte, 

Gonnod  for  appellante  assert  that  under 
the  prorlakms  of  section  4,  In  relation  to  the 
election  of  commissioners  provided  for  by 
this  act.  It  Is  made  qwclal  legltlatlon.  This 
section  begins  as  follows:  "At  the  city  eleo- 
tloQ  occuniDff  on  the  second  Tuesday  of  Oc- 
tober, laeo,  five  members  of  the  boftrd  of 
•cho(d  commissioners  shall  be  elected  to 
serve  as  herein  provided."  It  Is  said  that 
there  Is  no  city  in  this  state  other  than  In- 
dlanapoUa  which  held  an  election  on  the 
second  Tuesday  of  October,  1809.  Tbe  fact 
that  the  city  of  IndtaQapolls  is  the  only 
one  to  which  this  provision  was  applicable 
certainly  would  not  alone  serve  to  render 
the  entire  act  special,  when  by  its  other 
terms  and  provisions  It  Is  disclosed  that  It 
was  Intended  to  be  applicable  generally  to 
all  cities  subject  to  its  operation  or  control. 
Without  further  commentB,  we  conclude 
that  the  act  of  1899  Is  In  Its  nature  a  gen- 
eral law.  and  Is  therefore  not  Invalid  by 
reason  of  the  objections  urged  by  appel* 
lants. 

The  question  next  presented  for  deter- 
mination relates  to  the  operation  and  effect 
of  the  provisions  embraced  In  that  part  of 
section  1  Indicated  by  our  Italics.  As  pre- 
viously afBrmed,  tbere  can  be  no  question  as 
to  the  jurisdiction  of  the  legislature  to  leg- 
islate upon  the  subject  of  common  schools, 
and  to  confer  the  powers  which,  as  claimed. 
Were  attempted  to  be  conferred  upon  appel* 
lee's  predecessor  under  the  act  of  March 
8,  1871,  and  acts  cranected  with  or  sup- 
^emental  thereta  TbB  Infirmity  Imputed 
to  these  acts  Is  that  of  special  legislation 
In  violation  of  tbe  constitutional  provision 
to  which  we  have  prevloosly  referred. 
There  was  no  want  of  power,  as  we  have 
seen,  upon  the  part  of  the  state,  by  proper 
ledslatlon,  to  confer  the  autborlty  upon  the 
■cnool  corporation  of  the  city  of  Indlanapo- 
III  to  borrow  money  for  school  purposes, 
and  to  issue  Its  bonds  to  secure  a  loan  so  ob- 
tained. Appellants,  under  their  complaint, 
may  be  said  to  admit  that  the  board  of 
school  commissioners,  which  Issued  the 
bonds  of  1890,  was  elected  and  organised 
under  the  law  of  1871,  and  at  least  assumed 
to  act  in  the  lune  and  sale  of  these  obll- 
gatlons  under  color  of  Its  autborlty.  Tbe 
board,  elected  and  acting  under  tbe  provl- 
sions  of  that  statute,  was,  to  say  tbe  least, 
a  de  facto  board,  If  not  de  Jure,  and  Its  acts 
thereunder.  If  Invalid,  are,  under  the  dr- 
cumstancea,  subject  to  ratification  or  con- 
firmation by  the  lawmaking  power. 

Tbe  rule  In  respect  to  tbe  operation  or  ef- 
fect of  a  curative  or  ratifying  statnte.  In 
stuUi  caaea,  Is  stated  by  a  leading  author- 
ity u  follows:  "Such  subsequent  ratifica- 
tion may  not  only  legalise  the  exiatence  of  a 
coipQCAtUm  formed  without  autboritr  .of 


law,  and  authorise  the  association  to  act  in 
a  corporate  capacity  thereafter,  but  it  may 
also  cure  the  Illegality  of  corporate  acts  pw- 
formed  before  the  act  of  ratification  was 
passed,  and  render  such  acts  as  valid  and 
binding  as  If  autborltT  to  perform  them  had 
been  previously  granted  by  the  legislature.** 
1  Mot.  Priv.  Oorp.  |  20.  That  such  ratify- 
ing acts  are  entnted  to  much  favor  and  re- 
spect upon  the  part  of  a  conrt,  In  the  ab* 
•ence  of  any  eonsUtntlfmal  Inhibition,  Is 
certainly  true,  especially  If  tbe  effects  there- 
of are  In  harmony  with  equity.  Justice,  and 
public  policy.  Such  remedial  action  upon 
tbe  part  of  the  state,  through  Its  legislature, 
Is  of  the  same  and  equal  Import  In  all  re- 
spects as  thougb  authority  had  originally 
be«i  granted  by  tbe  state  tb  perform  the 
act  sought  to  be  legalized. 

That  tbe  declaration  embraced  In  section 
1  of  the  act  of  1899.  to  the  effect  that  ap- 
pellee, the  present  board  of  school  commis- 
sioners of  the  school  corporation  of  the  dty 
of  Indianapolis,  "shall  assume,  pay  and  be 
liable  for  all  the  Indebtedness  and  liabilities 
of  boards  of  school  commissioners  under  the 
above-described  acts,"  Is  applicable  to  the 
school  bonds  involved  In  this  action,  cannot, 
tn  our  Judgment  be  successfully  controvert- 
ed. It  may  also  be  affirmed  that  this  pro* 
vision  bad  the  force  and  effect,  under  the 
drcumstances,  of  curing  all  tbe  defects  or 
Infirmities  claimed  to  exist  In  respect  to  the 
Issue  and  sale  of  these  bonds,  by  reason  of 
the  alleged  Invalidity  of  tbe  statute  of  1871. 
It  Is  the  command  of  the  state,  the  pi4n- 
cipel,  through  Its  legislature,  to  appellee,  as 
Its  agent,  to  assume  and  pay  the  Indebted- 
ness evidenced  by  these  bonds  Issued  under 
the  circumstances  heretofore  stated.  Under 
the  authority  of  this  remedial  provision  of 
the  act  In  controversy,  these  bonds  must  be 
held  to  be  the  valid  obligation  of  the  scboot 
corporation  of  the  dty  of  Indianapolis,  for 
the  payment  of  which  It  la  liable,  and  It 
Is  Incumbent  upon  appellees  to  discbarge 
tiie  duty  of  paying  tbem.  See  Schneck  v. 
City  of  Jeffersonvllle,  162  Ind.  204,  62  N.  B. 
212,  and  authorities  there  dted;  Burget  T. 
Merritt  (Ind.  Sup.;  at  this  term)  67  N.  B. 
714,  and  cases  tbere  cited. 

Appellants  next  Insist  that  the  bonds  In 
controversy  are  Invalid  for  the  reason  that 
at  the  time  of  their  Issue  and  sale  the  In- 
debtedness owing  by  the  school  coriwration 
and  tbe  civil  corporation  of  the  dty  of  In- 
dianapolis was  In  excess  of  the  limit  pre- 
scribed by  article  13  of  the  state  constitu- 
tion. This  amendment  to  our  constitution 
was  adopted  on  March  14,  1681,  and,  so  far 
as  It  is  material  to  the  question  as  bere  pre- 
sented, reads  as  follows:  "No  political  or 
municipal  corporation  In  this  state  shall  be 
Indebted,  in  any  manner  or  for  any  purpose, 
to  an  amount  In  the  aggregate  exceeding 
two  per  centum  of  tbe  value  of  the  taxable 
property  within  such  corporation,  to  be  as- 
eertalned  by  the  last  assessment  tat  stcts 
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and  couBtj  taxes  previous  to  the  IncurrinK 
of  such  Indebtedoess;  and  all  Itonds  or  obli- 
gations Id  excess  of  such  amount  given  bj 
such  corporation,  shall  be  void."  It  Is  urged 
with  much  earnestness  by  appellants'  learn- 
ed co'insel  that  the  bonds  In  Issue  In  this 
action  must,  In  obedience  to  the  above  con- 
stitutional mandate,  be  held  to  be  void  be- 
cause at  the  time  of  tbeir  Issue  the  aggre- 
gate existing  indebtedness  of  the  school  city 
And  the  civil  city  of  Indianapolis  was,  as 
shown  by  the  facts  alleged  In  the  complaint, 
In  excess  of  2  per  cent  of  the  taxable  prop- 
erty within  such  civil  city.  The  argument 
of  counsel,  as  we  view  It,  seems  to  be  that 
the  language,  "no  political  or  municipal  cor- 
{Mratlon  •  •  *  shall  ever  become  indebt- 
ed *  *  *  to  an  amount  In  the  aggregate 
exceeding  two  per  centum,"  must  be  Inters 
preted  to  refer  to  an  aggregation  of  debts 
of  any  two  or  more  political  or  municipal 
corporations  having  an  existence  within  the 
same  territorial  limits.  It  Is  contended  that 
the  debts  of  each  of  such  corporations  must 
be  ae^regated  In  estimating  the  debt  limit 
of  any  one  of  them  under  this  provtslon  of 
our  constltutlML  It  Is  further  contended 
that  the  board  of  school  commlasloncrs  cre- 
ated by  the  act  of  1871  was  but  an  agency 
through  which  the  dvll  city  of  Indianapolis 
was  to  exercise  the  power  of  managing  its 
common<Bobool  affairs. 

Since  18Q2  school  corporattona,  for  con- 
ducting and  managing  the  affairs  of  onr  free 
commoo  acbocds,  ban  be«a  contlsuonBly  lo 
existence  In  tills  atate.  We  have  previously 
seen  that  under  aectlon  4  of  the  actaool  law 
€l  1865,  enacted  at  least  10  years  prior  to 
the  adoption  of  this  amendment  to  the  god- 
fttltutloD.  "each  ln(»rporated  town  or  clty^ 
was  declared  to  be  a  distinct  municipal  coi^ 
mration  for  school  purposes.  In  Boot  t. 
Brdelmeyer,  87  Ind.  2^  decided  In  1871, 
dearly  10  years  before  the  adoptlini  of  the 
amendment  In  question,  this  court,  by  Wot^ 
den,  In  construing  thia  provlalou  of  tlie 
school  law  of  1865,  said:  "To  be  sure,  'eacb 
dvll  township  and  each  Incoiporated  town 
or  city  In  the  several  counties  of  I3ie  state 
la  hereby  declared  a  ^Ustlnct  municipal  cor- 
poration for  school  purpose/  8  Ind.  St 
441,  I  4.  Thus  each  civil  township  In  the 
state,  as  well  as  each  Incorporated  city  and 
town.  Is  made  an  Instrumentality  bj  means 
of  which  the  educational  purposes  of  tbs 
state  are  carried  out  But  when  tazea  are 
assessed  by  means  ot  these  Instrumentalities 
for  building  school  bouses,  they  are  aaaesa- 
ed  for  school  or  educatlMuU  purposes,  and 
not  for  municipal  purposes."  In  fact  It  has 
been  universally  held  by  this  court  in  a  long 
line  of  cases,  quite  a  number  of  which  were 
decided  prior  to  the  adoption  of  the  debt- 
limit  amendnient  to  our  constitution,  that  a 
municipal  school  corporation  created  by  the 
act  of  18G6,  within  the  territorial  limits  <rf  a 
township.  Incorporated  town,  or  city,  was  by 
the  previsions  of  that  law  mad*  a  distinct 


and  separate  corporation  or  legal  entity,  In 
respect  to  the  civil  corporatloai.  as  tbongta 
they  existed  In  oitlrely  different  terrttiory. 
Each  corporation  was  held  to  lie  possessed, 
according  to  law,  of  its  own  rights,  and  each 
was  subject  to  the  liabilities  which  It  had 
legally  Incurred,  and  an  action  could  not  be 
maintained  against  one  for  the  debts  or-Ua- 
bilitlee  of  the  other.  Utlca  Tp.  v.  Miller,  es 
lad.  230,  and  cases  cited;  Carmlcboel  r. 
Lawrence,  47  Ind.  &54;  McLaughlin  v.  Shel- 
by Tp.,  62  Ind.  114;  Sims  t.  UcClure.  SI 
Ind.  267;  City  of  Huntington  v.  Day,  65  Ind. 
7;  Town  of  NoblesvlUe  v.  McFarland.  87 
Ind.  335:  OreensbtHTO  Tp.  t.  Cook,  58  lod. 
180;  Harrison  Tp.  t.  UcOregor,  Q7  Ind.  380; 
Hornby  v.  State,  69  Ind.  102:  State  t.  City 
of  Terre  Haute,  87  Ind.  212;  Fatont  r. 
Board.  102  Ind.  230,  233,  1  N.  &  380;  Mid- 
dleton  T.  Oreeaon,  106  Ind.  18^  0  M.  E.  755; 
Jorvis  V.  Robertson.  126  Ind.  281.  26  N.  B. 
182;  Bnidcn  v.  Lelbenguth,  120  Ind.  838.  2S 
N.  B.  800;  Wllcoxon  T.  City  of  Bluftton^  153 
Ind.  267.  64  N.  B,  llOi  This  was  the  expo- 
sition or  construction  of  tlda  pro^ston  of 
the  scbofri  law  at  1868  by  the  highest  court 
«f  this  state  at  and  prior  to  tbe  ratlficatloa 
of  the  constitutional  amendment  of  1881. 
It  may  at  least  be  presumed  that  tlie  peoi^ 
or  electors  of  this  state,  at  the  time  they 
ratified  this  amendment  and  thereby  made 
It  a  part  of  the  fundamental  law,  were  Cap 
miliar  with  the  exposition  or  ctmstmctkm 
given  by  tbls  court  In  mj/eet  to  tiie  natim 
or  character  ot  these  distinct  municipal 
school  corporations,  and.  In  the  light  affwd- 
ed  by  this  proTldon  of  the  law  ot  ISKft  and 
tbe  Gonatmctlon  placed  thereon,  they,  ratified 
the  amendment  in  qnestion,  and  Intended 
that  it  should  apply  to  such  muutclpat  school 
corporations  In  like  manner  as  It  waa  Intend- 
ed to  apply  to  dvil  corporations. 

It  la  a  mle  gmmXlj  asawted  ttuit  tba 
terms  or  wwds  of  a  eonstitntloa,  depending 
upon  ratification  by  the  people,  should  be 
Interpreted  in  a  aenae  most  obrlona  to  tba 
.common  understanding  at  tike  time  of  Its 
addition,  la  the  belief  that  sodi  waa  tiie 
sense  n  meaning  designed  by  su^  tmaa  or 
words.  In  truth.  It  Is  a  w^-settted  prin- 
ciple that  the  paramount  object  or  purpose 
oi  all  comstmctlon  or  Interpretatlcat  In  re- 
spect to  written  laws  Is  to  discover  or  ascep- 
tain  ttw  Intention  of  such  Inra.  Bishop  r. 
Bute.  148  Ind.  S28.  48  N.  B..1088,  80  I..  B. 

A.  278;  Stomm  t.  Bterens,  101  Ind.  46^  8  N. 
BE.  401;  Stout  r.  Board,  107  Ind.  843.  8  N. 

B.  223.  Guided  by  this  mle  In  the  light  of 
tbe  drcumstancea  as  they  «ctated  at  the 
time  the  amendment  In  question  waa  in- 
grafted upon  our  fundamental  law.  we  are 
led  to  conclude  that  it  must  have  been  tbe 
common  understanding  of  tbe  proposers  and 
zatlflen  of  the  constitutional  amendmrat  that 
tibe  words  **potItical  or  municipal  corpora- 
tions," as  therein  contained,  were  Intended 
and  designed  to  mean  and  apply  to  muDld- 
pai  corporations  created  or  organised  for 
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school  purposes.  The  declaratloD,  "no  po- 
litical or  municipal  cor^ration  In  this 
state,"  certainly  bj  its  plain  terms  was,  to 
say  the  least,  Intended  by  the  framers  and 
ratlflers  thereof  to  refer  to  and  control  all 
municipal  corporations  existing  at  the  time 
of  Its  adoption.  As  to  wbettier  It  was  In- 
tended to  apply  to  and  r^ulate  such  as 
might  thereafter  be  created  U  a  propoaltion 
not  necessarily  Inrolved  In  this  acdcm.  That 
the  prohibition  declared  by  the  constitution 
under  Its  plain  language  was  Intended  to 
apply  singly  to  the  Indebtedness  of  such  cor- 
poration, and  not  to  the  Indebtedness  In  tiie 
aggregate  of  two  or  more  corporations,  not- 
withstanding the  fact  tiiat  they  might  exist 
and  be  Included  in'  the  same  territorial  lim- 
its. In  onr  opinion  cannot  be  successfully 
controverted.  In  fact  It  would  be  difficult 
to  coneeire  bow  plainer  language  than  that 
used  by  the  framers  of  this  amendment 
could  have  been  employed  to  design  or  Indi- 
cate Ite  meaning. 

The  argument  of  appellants,  to  the  eflFect 
that  In  1S90  and  1900  there  existed  within 
the  corporate  Umlte  of  the  dty  of  Indianapo- 
lis but  we  corporation,  which  was  Qie  civil 
city  of  Indianapolis,  and  that  under  the 
laws  of  1871  and  1899,  heretofore  consider^ 
ed,  the  legldatnre  simply  prescribed  In  re- 
gard to  such  dlflraont  finnctlonaries,  to  dis- 
charge different  functions,  and.  Inasmuch  a« 
there  was  but  one  municipal  corporation, 
the  clTll  city,  and  as  the  Indebtedness  creat- 
ed by  the  bimds  Issued  In  1880,  uid  now 
■ought  to  be  rounded,  was  to  excess  of  the 
limit  fixed  by  the  constitution,  such  indebt- 
edness is  therefbre  void.  Is  not  supported  by 
law,  and  may  be  said  to  be  a  species  of  nn- 
Bound  logic.  That,  under  the  act  of  1890, 
the  legislature  recognized  the  school  city  ex- 
isting within  the  territorial  limits  of  any 
dril  city  to  which  such  act  was  applicable, 
and  thereby  legislated  In  reference  to  such 
school  city,  is  mdde  evident  by  the  frequent 
mention  of  the  school  city  to  that  statute. 

Equally  untenable  is  thdr  argument 
whereby  they  concede  that  It  may  be  true 
that  a  school  city  Is  a  distinct  municipal  cor^ 
poration,  but  contend  that  It  is  only  an  agen- 
cy of  the  dvll  city  to  discharge  the  func- 
tions ct  the  latter  In  respect  to  the  affairs 
of  common  schools.  It  Is  established  by  the 
decisions  of  tills  court  heretofore  dted  that 
this  position  is  not  true.  The  goremment 
or  management  of  our  free  common  schools, 
as  It  has  been  frequentiy  affirmed  by  this 
court,  Is  a  matter  of  state  concern,  and  the 
▼arlons  school  corporations  and  school 
boards  are,  as  a  general  rule,  the  agencies 
of  the  state  In  this  respect  for  executing  its 
functions.  As  well  said  by  counsel  for  ap- 
pellee, if  one  sustains  the  relation  of  agent 
to  another,  it  must  be  with  reference  to 
some  matter  which  pertains  to  or  concerns 
the  principal. 

Cbnnsel  for  ai^llants  also  advance  the 
claim  that  If  the  amendmrat  In  question  la 
57  N.B.-69 


not  Interpreted  to  be  a  prohibition  as  against 
two  or  more  corporations.  In  the  aggregate, 
within  the  same  territory,  then,  under  such 
drcnmstances,  the  legislature  might  create 
civil  corporations  wltliln  the  boundaries  of  an 
incorporated  civil  city  for  the  purpose  of  per- 
forming  some  of  the  functions  which  under 
tiie  law  devolved  upon  the  latter.  One  of 
these  corporations  so  created,  it  Is  claimed, 
mU^t  be  for  fire  purposes,  and  one  for  park 
purposes,  anotiwr  for  sanltatltm  purposes, 
au-  each  alone  be  permitted  to  contract  an 
Indebtedness  to  the  limit  provided  by  the  eon- 
stitnUon,  and  by  this  method  It  Is  asserted 
that  the  l^;lalatnre  might  attempt  to  evade 
the  prohibition  of  the  constitutional  provi- 
sion, or  virtually  render  It  of  no  effect  by  the 
multiplication  of  munldpal  corporaticms.  We 
cannot  assume  that  the  leglslatare  will  diso- 
bey the  organic  law  of  the  state,  or  wlU  ever 
attempt  to  create  other  corporations  within 
existing  incorporated  towns  or  ettiea.  for  the 
redistribution  of  the  powora  or  fubctions  of 
such  municipalities,  la  order  to  evade  the  re- 
striction In  reqpect  to  the  debt  Itodt  to  our 
constitution.  If  legislation  to  this  effect 
should  be  passed  to  the  future,  a  proper  case, 
too  doubt,  will  be  presented  for  the  decision 
of  this  court,  and  the  question  may  then  be 
determined. 

We  have  heretofore  said  to  this  opinton 
that  the  todebtedness,  the  payment  of  which 
Is  sought  hereto  to  be  enjotoed,  la  the  todebtp 
edness  and  liability  of  the  sdiool  corporation 
of  the  dty  of  Indianapolis,  and  tmt  the  to- 
debtedness or  liability  of  the  dvll  dty,  and 
tiie  former,  and  not  the  latter.  Is  oblUcated  to 
pay  It  A  "debtf'  is  d^ned  to  be,  to  Ite  gen- 
ual sense,  a  specific  sum  of  mon^  which  is 
doe  or  owing  from  cnte  person  to  anothw,  and 
denotes,  not  only  an  obUgatimi  of  the  debtw 
to  pay,  but  the  right  ot  the  creditor  to  re- 
ceive and  enforce  payment  Board  v.  Har- 
rell,  147  Ind.  COO;  46  N.  B.  124.  and  cases 
toere  dted.  In  the  case  last  dted  it  is  said: 
"The  mere  fact  that  the  boundaries  of  the 
taxing  district  and  the  township  are  the 
same,  and  that  the  property  within  those 
boundaries  is  liable  to  be  assessed  with  bene- 
fits according  to  its  value,  does  not  make  the 
bonds  a  debt  of  toe  township."  The  board  of 
school  commissioners  which  contracted  tiie 
Indebtedness  here  involved  was  not  empow- 
ered under  the  law  to  make  It  a  liability  of 
the  dvll  city,  and  the  lattw  is  to  no  sense 
the  debtor,  and  the  payment  thereof,  un- 
der the  circumstances,  cannot  be  enforced 
against  It  it  must  surely  follow,  under  such 
circumstances,  that  It  cannot  be  held  to  be  an 
todebtedness  which,  under  or  withto  the 
meaning  of  the  amendment  In  question,  must 
be  considered  and  taken  Into  account  to  order 
to  ascertain  whether  the  civil  dty  of  Indian- 
apolis IB  withto  the  debt  limit  as  thereto  fixed. 
The  bonds  In  dispute,  as  we  have  stated, 
constitote  an  todebtedness  of  the  school  cor- 
poration; hence  they  must  be  estimated  and 
taken  toto  account  to  determining  ti»  quea* 


Digitized  by  Google 


930  NOBTHEAST&BN  RBPORTEB.  (lad, 


tlon  as  to  whether  such  school  corporation 
has  become  indebted  In  excess  of  the  amount 
to  which  It  Is  limited  by  the  constitution. 

We  conclude  and  hold,  under  the  Interpreta- 
tion Tvblcb  we  place  upon  the  constitutional 
provision  In  controrersy,  that  the  debts  of 
the  civfl  city  of  Indianapolis  and  tiiose  of  the 
school  corporation  are  not  to  be  aggregated 
to  determine  the  debt  limit  to  which  either 
may  be  entitled  under  the  constitution,  but 
that  the  right  or  power  of  each  of  these  cor- 
porations to  contract  an  Indebtedness  not  In 
excess  of  the  limit  fixed  by  the  constitution 
Is  affected  only  by  Its  own  existing  debts. 
We  are  supported  In  this  conclusion  by  the 
following  decisions,  arising  out  of  the  con- 
stitutional provisions  of  sister  states  similar 
to  and  of  like  character  of  the  one  Involved  In 
this  action:  Wilson  v.  Board,  133  III.  433, 
27  N.  E.  203;  State  V.  Common  Couacll  of 
City  of  Tomahawk,  96  Wis.  73,  71  N.  W.  86; 
Board  of  Education  of  City  of  Huron  v.  Na- 
tional Life  Ins.  Co.,  86  C.  C.  A.  278,  9i  Fed. 
324;  Todd  v.  Oty  of  Laurens  (S.  C.)  26  S.  E. 
682.  In  Wilcoxon  v.  City  of  Bluffton,  153  Ind. 
267,  54  N.  B.  110,  the  majority  of  this  court 
held  that  the  legislature,  by  the  act  of  1873, 
bad  imposed  the  duty  or  burden  upon  clvU 
^tles,  like  Bluffton,  of  issuing  and  negotiat- 
ing bonds  to  obtain  funcis  to  be  used  for  the 
erection  of  school  buildings,  and  that  such 
bonds  constituted  an  indebtedness  of  the  civil 
city  alone,  for  which  It  was  liable,  and  there- 
fore must  be  estimated  and  considered  in 
ascertaining  whether  Its  Indebtedness  was  in 
excess  of  this  constitutional  limit  The  de- 
cision in  that  appeal  In  no  manner  conflicts 
with  the  holding  In  the  case  at  bar,  aa  the 
distinction  Is  obvious.  It  follows  from  the 
conclusions  we  hare  reached,  and  we  so  ad- 
Judge,  that  the  bonds  in  controversy  In  this 
action  are  valid  obligations  of  the  school  cor- 
poration of  the  city  of  Indlaoapolls,  for  the 
payment  of  which  such  school  corporation  Is 
Uable,  and  that  the  payment  or  refunding  of 
these  bonds  cannot  be  enjoined  under  the 
facts  alleged  In  the  complaint.  The  demur- 
rers to  the  complaint  were  properly  sustain- 
ed, and  the  Judgment  below  Is  therefore  at- 
flnned, 

MONKS  and  DOWLINO.  JJ^  diuent 

BASER,  C  J.  (concurring).  I  hold  that 
the  bonds  In  question  are  the  bonds  of  the 
school  city  of  IndlanapollB,  because  I  find, 
as  stated  In  my  dissenting  opinion  In  Wil- 
coxon v<  City  of  BIufTton,  153  Ind.  281  et 
seq..  (1)  that  the  legislature  had  constitu- 
tional antliority  to  create  school  eorporatioos 
which  sbould  be  within  or  should  cover  the 
territory  occupied  bjr  jne-ezlsting  dvll  cor^ 
poratlons,  and  which  should  be  separate  and 
distinct  from  the  <dvU  coi^oratlonB;  (2)  that 
the  legislature  did  create  such  separate  and 
distinct  school  corporations,  of  which  the 
^W^dol  city  of  Indianapolis  was  and  Is  one; 
^  .that  the  school  ^rporatioa  and  the  dvll 


corporation  which  cover  the  same  territory 
are  as  separate  ahd  distinct  In  their  powers, 
rights,  and  duties  as  If  they  were  In  wldeiy 
separated  localities  in  the  state;  (4)  that 
neither  the  school  corporation  nor  the  dvil 
corporation  can  exercise  any  of  the  func- 
tions of  the  other;  (S)  that  the  control  of 
the  school  affairs.  Including  the  erection  and 
.  maintenance  of  school  buildings,  Is  exclu- 
sively the  function  of  the  school  corpora- 
tion; (6)  that  any  officers,  no  matter  what 
their  titles  or  other  official  duties  may  be, 
who  are  required  by  law  to  take  part  in 
exercising  any  of  the  fimctions  that  apper- 
tain to  a  school  corporation,  do  so  necessarily 
as  an  agency  of  the  school  corporation; 
that  neither  the  school  corporation  nor  the 
civil  corporation  can  be  made  to  assume 
and  pay  any  of  the  liabilities  of  the  other; 
(8)  that  indebtedness  for  the  erection  of 
school  buildings  is  necessarily  the  exclusive 
liability  of  the  school  corporation;  (9)  that 
bonds  to  provide  money  for  school  purposes, 
which  are  payable  exclusively  out  of  reve- 
nues of  the  school  corporation,  are  neces- 
sarily the  bonds  of  the  school  corporation: 
and  (10)  that  any  officers,  no  matter  what 
their  titles  or  other  official  duties  may  be, 
who  are  required  by  law  to  do  anything 
in  relation  to  the  Issuance  of  such  bonds, 
do  so  necessarily  as  an  agency  of  the  school 
corporation. 

I  concur  in  the  result  in  this  case,  because 
I  am  convinced  that  the  foregoing  proposi- 
tions are  correct,  and  are  controlling  on  the 
main  question.  But,  If  I  could  become  sat- 
isfied that  the  opinion  In  the  Wilcoxon  Case 
was  sound.  I  should  be  unable  to  vote  for  an 
affirmance  of  this  case.  If,  in  the  smaller 
cities,  the  trustees  of  the  school  corporation, 
In  receiving  the  consideration  for  which  the 
bonds  are  Issued,  and  in  filing  the  report  on 
which  the  bonds  are  based,  and  without 
which  the  bonds  cannot  lawfully  be  issned, 
act  as  an  agency  of  the  dvll  corporation, 
I  see  no  valid  reason  why  the  school  commts- 
sloners  of  the  larger  cities  should  not  also 
be  held  to  be  a  mere  agency  of  the  dvll 
corporation.  If  A.  Incurs  a  personal  liabili- 
ty for  C's  purchases  by  signing  and  issuing 
to  B.  a  bond  which  on  Its  face  shows  that 
the  money  Is  borrowed  of  B.  to  pay  for 
0.'s  purchases,  and  Is  turned  over  to  0.;  that 
A.  Is  signing  the  bond  to  B.  at  C's  request; 
that  A.  pledges  only  the  property  of  O.  for 
the  payment  of  the  loan,  and  that  B.  agrees 
that  payment  shall  be  made  exclusively  from 
C's  moneys,— then  A.  or  any  one  else  might 
as  well  be  held  liable  for  any  or  all  of  C's 
indebtedness;  for.  If  an  agent  of  a  disclosed 
principal  may  be  held  to  be  the  obligor,  there 
should  be  no  difficulty  In  holding  a  strangw 
to  be  an  agent 

In  the  larger  and  In  the  noialler  dtles  the 
Kho<4  corporation  was  created  by  the  same 
general  law.  Bonds  for  school  purposes  by 
dlfferrait  statntea  are  expressly  authorised 
in  all  dties.   The  fact,  that  dlffraent  ageo- 
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dw  tor  th«  iBsuflDce  of  actiool  bonds  are 
appointed  for  differentlr  aliwd  dUM  cannot 
change  the  obligor;  and  yet;  hj  the  two 
decisions,  the  taxpsTers  have  tho  resnlt  that 
school  txmds  issned  to  pay  for  school  hntld- 
Ings  are  In  small  dtles  the  ohlisatlons  of 
the  dTll  corporation,  and  in  large  dtles  the 
obligations  of  the  school  corporation,  though 
In  both  Instances  the  buildings  are  the  ex- 
doslve  property  of  the  school  corporation, 
and  the  bonds  are  payable  only  from  the 
moneys  of  the  school  corporation.  If.  by 
construction,  any  class  of  taxpayers  should 
be  guarded  against  a  4  per  cent  limit  of  in- 
debtedness, a  glance  at  the  history  at  mo- 
nldpal  government  ought  to  Induce  the  be- 
lief that  the  taxpayer  of  the  larger  dtles 
needs  that  protectlcm.  But,  nevertbelest,  the 
present  resnlt  Is  reacbed  though  all  stat* 
ntea  on  tiie  subject.  In  respect  to  all  dtles, 
are  parts  of  the  "school  lav"  of  the  state; 
though  tiie  primary  rules  of  Interpretation 
require  all  statutes  on  the  same  general  sub- 
ject to  be  construed  as  barnionlons  parts 
of  a  conslatent  system;  and  ttaough  the  leg- 
islature, In  obedience  to  the  mandate  of  the 
constitution,  created  all  school  corporations 
as  Instrumentalities  of  the  state  In  order 
to  provide  for  a  general  and  uniform  sys- 
tem. 


<15o  lad.  692) 

CRAWFORD  T,  STATE,  i 

<Snpreme  Court  of  Indiana.    June  26,  1900.) 

OBIHINAL  LAW  —  APPEAL  —  EVIDBNCK  —  JU- 
DICIAL NOTICE— JUSTICE  OF  THE  PEACE— AC- 
COUNTING FOR  FINES— ATTORNEY  GENERAL 
—  DEPUTIES  —  DEMAND  BY  DEPUTY  —  SUFFI- 
CIENCY—EMBEZZLEMENT-ALLEGATIONS  AS 
TO  MONEY. 

1.  Assignmeuta  of  error  in  a  criminal  case 
which  constitute  grouuds  for  a  oew  trial  are 
sot  reviewable  by  tbe  supreme  court  on  appeal, 
unless  first  presented  on  a  motion  for  a  new 
trial  in  the  trial  court. 

2.  In  a  prosecution  of  a  justice  of  tlie  peace 
for  embezzleineut,  in  fHillug  to  account  for 
fines  received  by  blm  after  demand  by  one 
alleged  to  be  a  deputy  of  tlic  attoroey  general, 
It  cannot  be  urf:ed  as  a  ground  for  quashing 
the  indictment  that  tbe  peison  who  made  the 
demand  was  not  a  deputy  of  the  attorney  gen- 
eral, since  the  court  will  not  talie  judicial  no- 
tice of  whether  or  not  such  person  is  a  deputy, 
but  it  must  he  proven  like  any  other  question 
of  fact. 

3.  Bums'  Rev.  St.  IStM,  f  1515  (Rev.  St. 
18SI,  S3  1«7,  1+4S;  Hoiiicr's  Rev.  St.  1S07.  §3 
1447.  1448),  requires  a  justice  on  the  first  Mon- 
day io  January  and  the  fii-st  Monday  in  July 
of  each  year  to  make  a  report,  and  pay  over 
to  the  county  treasurer  of  his  county  all  fines 
collected  by  him  since  the  last  previous  re- 
port, provided  that  at  the  time  of  mailing  such 
report  the  amount  of  the  fines  collected  sbnll 
erieeed  three  timee  the  amount  of  mileage  he 
would  be  entitled  to  for  making  his  report 
Betd,  that  it  is  not  error  to  refuse  to  qnnoh  an 
Indictment  charging  a  justice  with  having  col- 
lected fines  which  be  had  failed  to  turn  over 
to  the  county  treasurer,  though  it  does  not  al- 
lege that  the  sum  collected  by  him  was  in  ex- 
cess of  three  times  what  be  would  have  been 
entitled  to  for  mileage  In  making  bis  report, 
bat  such  fact  is  a  matter  of  defense. 

4.  A  apedfication  on  a  motion  for  a  new  trial 
diat  the  court  erml  In  giving  certain  instme> 


tloBS,  naming  them  collectlTely.  Is  oLavallable 
on  appeal,  unless  all  the  instructions  were  in- 
correct. Likewise  a  speciflcation  that  the  court 
erred  In  tefnilnK  to  give  certain  inatniGtioB% 
naming  them  coUectlvelyt  is  unavalUaK  unless 
all  refused  were  correct. 

5.  Where  misconduct  of  the  Juir  is  assigned 
><s  a  ground  for  a  new  trial*  such  assignment 
cannot  be  Bustalned,  where  the  affidavits  in 
support  thereof  are  not  contained  in  a  bill  of 
exceptions,  since  there  Is  nothing  in  the  record 
to  snpport  It 

&  On  an  Issue  as  to  whether  or  not  a  cer> 
tain  person  was  a  deputy  attorney  general,  tes- 
timony that  he  Is  a  deputy  of  the  attorney  gen- 
eral, and  that  at  the  time  of  the  transactions 
under  investigation  he  was  acting  as  such,  Is 
competent  and  sufficient  to  prove  that  be  was 
a  deputy  attorney  general. 

7.  Bums'  Rev.  St.  181M,  |  7096  (Rev.  St 
18S1,  f  5671;  Homer's  Rev.  St  1897,  fi  6671). 
provides  that  the  attorney  general  shall  have 
such  deputies  as  the  governor,  secretary,  and 
auditor  of  state  may  deem  necesssry.  Acts 
1885.  p.  320,  i  6  (Salary  Act),  provides  for  the 
payment  of  two  deputies  for  the  attorney  gener- 
al, and  each  sessioa  of  the  legislature  suhse- 
quput  thereto,  and  ujp  to  the  present  time,  has 
made  a  similar  proTision.  Beld.  that  a  jnstice 
of  the  peace  accused  of  failure  to  turn  ovw 
fines  rceived  by  him  on  demand  of  a  deputy 
attorney  general,  as  Is  required  by  law,  cannot 
set  up  the  defense  tbst  the  attorney  general  is 
only  entitled  to  one  deputy,  and  that  the  per- 
son who  made  tbe  demand,  bdng  appointed  aft- 
er another  bad  been,  is  not  a  deputy  author- 
ized to  make  the  demand. 

S.  Bums'  Rev.  St  18W,  U  151S,  1616  (Rev. 
St.  1881,  U  14«7.  1448;  Horner's  Bev.  Bt 
1807,  §S  1447.  144$),  provide  that  a  justice  of 
the  peace  shall  account  to  the  county  treas- 
urer on  or  before  tbe  first  Mondsy  in  July  of 
each  year  for  all  fines  collected  by  him.  In  a 
prosecution  against  a  justice  for  failure  to  ac- 
count the  court  ruled  that  evidence  of  amounts 
received  after  that  time  were  inadmissible. 
Defendant's  counsel  suggested  that  if  he  and 
the  attorney  for  the  state  would  go  over  the 
defendant's  docket  they  might  agree  on  what 
It  showed,  and  expedite  tbe  trial.  Tberenfter 
counsel  for  the  state  stated  that  be  would 
take  the  cases  in  their  order,  and  then,  with- 
out objection  from  defradant,  read  a  list  of 
cases,  giving  title  and  amount  of  fines  collect- 
ed. The  dates  were  given  in  some  cases,  and  in 
others  not.  In  no  case  did  the  evidence  show 
that  tbe  fines  were  paid  subsequent  to  tbe 
first  AioDflay  in  July.  Held,  that  the  jury  were 
autborlzetl  to  consiuer  the  pi^  meats  of  fines  to 
have  ail  been  made  prior  to  tbe  first  Munday 
in  July,  and  defendant  on  appeal,  could  not 
object  that  the  evidence  does  not  show  that 
they  were  rfceivDd  prior  to  that  time. 

i>.  Burns'  Rev.  St.  1804.  S  2020  (Rev.  St  1881. 
8  1!>13;  Horner's  Rev.  St.  1807,  1  1W3).  provides 
that  a  justice  of  the  pi>ace  who  shall  fail  to  ac- 
count for  fines  collected  by  him,  after  a  de- 
mand therefor  by  a  person  authorised  br  law 
to  demand  the  same,  shall  be  deemed  guilty  of 
embezzlement  Defendant,  a  justice  of  the 
peace,  in  bis  docket  entered  tbe  fines  assessed 
and  collected  by  him  at  much  less  than  the 
amount  actually  assessed.  A  deputy  of  the  at- 
torney general,  being  authorized  by  law  so  to 
do,  examined  the  Justice's  docket  and  demand- 
ed that  he  pay  over  tbe  amount  shown  thereby 
to  be  doe.  The  Justice  paid  each  sum.  but 
retained  the  excess  sums  received  by  bim  but 
not  entered  on  his  docket  Beld  that  since  It 
was  the  duty  of  the  Justice  to  pay  over  all  fines 
received  by  bim,  tbe  demand  of  the  deputy  was, 
in  legal  effect  a  demand  for  all  fines  received 
by  the  justice,  and  he  was  guilty  of  embezzle- 
ment, though  he  paid  the  amoont  demanded 
the  deputy. 

10.  Under  Bnms*  Rev.  St  18M.  I  1S19  (Ber. 
8t  1681,  I  1760;  Homer's  Bar.  8L  1897,  | 
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1760).  proTidlng  that  in  indlctmeiitB  In  which 
it  la  neceBBBiT  to  make  aTerments  bb  to  any 
money  or  bank  bills  or  DOtea  or  Uoited  States 
treasury  notes,  etc^  it  shall  be  sufficient  to  de- 
scribe inch  bank  bills  or  notes,  etc.,  as  money, 
and  such  allegation  shall  be  snstained  by  proof 
of  any  amount,  the  fact  that  there  is  no  evi- 
dence, in  a  prosecution  for  embezzlement,  to 
Bttstain  the  allegation  that  a  "more  particular 
description  of  toe  moner  embezzled  is  to  the 
grand  jnir  nnknown,"  Ib  Insafficient  to  war- 
rant a  reversal  of  a  conviction,  since  such  alle- 
gation was  Burplasage,  and  not  neceflsary  to  the 
validity  of  the  indictment. 

Appeal  from  circuit  court.  Lake  county; 
Johannes  Kopeike,  Special  Judge. 

Henry  B.  Crawford  was  couTlcted  of  em- 
bezzlement, and  he  appeals.  Affirmed. 

A.  P.  Enotts.  for  appellant  W.  L.  Tay- 
lor, Atty.  Qea.,  HerrUl  Momes.  C.  0.  Hadley. 
and  John  O.  Bowers,  for  the  State; 

MONKS,  J.  The  appellant,  a  justice  of 
the  iwace  of  Lake  county,  Ind..  was  Indicted 
for  embesslement  under  section  SXJBiO,  Bumif 
Rer.  St  ISM  (secUon  1943,  Bev.  St  1881; 
section  1043,  Homer's  Ber.  St  1897).  The 
hidlctment  was  In  fonr  counts,  and  charged 
embesElemtfit  of  fines  amounting  to  9500, 
assessed  in  criminal  prosecutions,  and  re- 
celTcd  and  held  by  app^ant  by  virtue  of  his 
office  of  Justice  of  the  peace.  Appellant  was 
tried  and  convicted  on  the  third  count,  the 
other  counts .  having  been  quashed  by  the 
court 

The  4th,  5th,  eth,  7th,  8th,  9th.  10th.  11th. 
12th,  IStfa,  14th,  16th,  leth,  17th,  and  18th 
errOTB  assigned  are  causes  for  a  new  trial, 
and  such  assignments  of  error  therefore  pre- 
Bent  no  question  for  review  in  this  court. 
Zimmerman  v.  Ganmer,  152  Ind,  552.  566,  53 
N.  K  829;  Burnett  v.  Milnes,  148  Ind.  230, 
235,  236,  46  N.  E.  464. 

It  Is  claimed  that  the  said  third  count  is 
bad  because  (1)  It  shows  that  the  demand 
was  made  by  Charles  B.  Lockh&rt,  deputy 
attorney  general;  (2)  it  Is  not  alleged  In  said 
count  that  the  defendant  had  or  held  on  the 
first  Monday  of  July.  1897,  more  than  three 
times  the  amount  he  would  receive  as  mile- 
age under  section  1516.  Bums*  Bev.  St  1894 
(section  1448.  Rev.  St.  1881;  section  1448. 
Homer's  Rev.  St  1897).  The  attorney  gen- 
eral, or  by  his  deputies  and  assistants,  is  au- 
thorized to  demand  and  recover  from  Jus- 
tices of  the  peace  fines  assessed  in  criminal 
prosecutions,  which  they  have  received  and 
bold  in  their  official  capacity,  and  have  fail- 
ed to  pay  over  to  the  county  treasurer  as  re- 
quired by  sections  1515,  1516,  Bums'  Rev. 
St.  1894  (sections  1447,  1448,  Rev.  St  ISSl; 
sections  1447,  1448,  Homer's  Rev.  St.  1897). 
Courts  will  not  tske  Judicial  notice  of  the 
official  character  of  the  deputies  or  assist- 
ants of  the  attorney  general.  1  Greenl.  Ev. 
I  6;  Slaughter  v.  Barnes,  3  A.  K.  Marsh.  412, 
18  Am.  Dec.  190,  and  note,  page  192.  No 
question,  therefore,  of  the  official  character 
of  said  Lockhart  when  he  made  the  demand 
alleged  is  presented  by  the  motion  to  quasb. 


'Whtttbor  or  not  he  was  deputy  attorney  gen- 
eral, as  alleged,  was  a  question  oC  fact  to  be 
established  at  the  trial  o^  the  cause.  It  Is 
alleged  In  said  third  count  that  tlie  demand 
was  made  September  14, 18D7,  for  the  mon^ 
collected  before  July  6th,  the  first  Moud^ 
in  July,  1697.  It  Is  provided  by  statute  that: 
"Each  justice  of  the  peace  in  this  state  shall, 
on  the  first  Monday  In  January  and  the  first 
Mondiay  In  July  of  each  year,  make  a  report 
to  and  pay  over  to  the  county  trcasunnr  ot 
bis  county  all  fines  collected  by  falrn^  since 
bis  last  previous  report,  Terifylng  socb  re- 
port by  oath:  provided,  that  at  the  time  at 
making  suidi  report  the  amount  of  the  fines 
collected  shall  exceed  three  times  the 
amount  tliat  he  would  be  entitled  to  draw 
from  the  county  as  mileage  for  making  such 
report  Whoe  the  amount  d  fines  collect- 
ed by  any  Justice  of  Uie  peace  does  not  ex- 
ceed three  times  the  amount  that  he  would 
be  entitled  to  as  mileage  In  making  such  re- 
pMt,  be  shall  r^rt  by  wilting  to  Oe  treas- 
nrw  of  the  county  the  exact  amotmt  of  fines 
collected  by  him,  and  retain  the  same  until 
the  next  seml-annnal  settlement:  provided 
that  at  the  explrati<m  of  his  term  <tf  oSlee 
be  shall  make  full  report  and  pay  over  to 
Uie  treasurer  all  fines  collected  and  not  here- 
tofore paid."  Sections  1615.  1516,  BunuT 
Rev.  St  1884  (sections  1447,  1448.  Bev.  St 
1881;  sections  1447,  1448,  Homer's  Rev.  St 
1897).  It  is  the  duty  of  the  attorney  gen- 
eral, under  secUon  leSO,  Bums'  Bev.  St  1894 
(Acts  1889.  p.  126.  I  9).  to  compel  the  pay- 
me-ttt  by  Justices  of  the  peace  of  all  fines 
received  by  them  In  their  official  capacity 
which  they  have  failed,  neglected,  or  refus- 
ed to  pay  over  to  the  proper  county  treas- 
urer as  required  by  said  sections  1515,  1510 
(1447.  1448),  supra.  State  v.  Denny,  67  Ind. 
148;  Carr  v.  State.  81  Ind.  342.  SecUon 
2020,  Bums*  Rev.  St  1894  (section  1943.  Rev. 
St  1881;  section  1943,  Homer's  Rev.  St 
1897),  provides  that  any  Justice  of  the  peace 
who  shall  fraudulently  fall  or  refuse,  at  any 
time  during  the  term  for  which  he  was  dect- 
ed,  when  legally  requested  by  the  proper 
person  or  authority,  to  account  for,  d^ver, 
and  pay  over  to  such  person  all  moneys  that 
may  come  Into  his  hands  by  virtue  of  his  of- 
fice, shall  be  deemed  guilty  of  embezzlement 
It  will  be  observed  that  the  statute  reqnlr^ 
ing  the  semiannual  report  from  a  justice  of 
the  peace  provides  for  such  report  and  for 
the  paying  over  to  the  county  treasurer  of 
I  all  funds  collected  by  him  since  the  last  re- 
port The  exception  that  the  r^K>rt  Is  not 
required  if  the  fines  collected  shall  not  ex- 
ceed three  times  the  mileage  he  would  be  en- 
tltied  to  draw  from  the  county  is  not  so  In- 
corporated In  the  statute  as  to  become  a 
part  of  the  enacting  clause  thereof.  Section 
1515  (1447),  supra.  In  a  suit  by  the  attor- 
ney general  on  the  official  bond  of  appellant 
as  Justice  of  the  i>eace  to  recover  said  fees, 
it  would  not  be  necessary  to  negative  in  the 
complaint  the  exception  mentioned  In  said 
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proTbKiw  or  prove  It  at  tbe  trial,  because  tbe 
same  Is  not  a  part  of  tbe  enacting  clause, 
and  Is  tberefore  a  matter  of  defense.  Black, 
Interp.  Laws,  p.  272;  Sedg.  St  &  Const. 
Law  (2d  Ed.)  50;  Tmstees  of  First  Baptist 
Chnrcb  r.  Utlca  A  S.  R.  Co..  6  Barb.  313, 
318;  Vavasour  v.  Ormrod.  «  Bam.  &  C.  430. 
The  same  rule  prevails  In  criminal  pleading 
m  this  state.  Hewitt  v.  State,  121  Ind.  245- 
247,  23  N.  E.  S3,  and  cases  cited;  Mer- 
gentheim  v.  State,  107  Ind.  567.  8  N.  E.  5CS; 
State  V.  Maddos.  74  Ind.  105;  State  v.  Stapp, 
29  Iowa,  551;  GlUett  Cr.  Law,  S  132a;  1 
Blsh.  Cr.  Proc.  S  631  et  seq.;  Whart.  Cr.  PL 
(9th  Ed.)  fiS  238.  239.  If  tn  such  civil  action 
by  tbe  attorney  general  it  is  not  necessary 
to  negative  the  proviso,  it  Is  evident  that  it 
Is  not  necessary  to  negative  the  same  in  tbe 
indictment  in  this  case.  It  follows  that  tbe 
court  did  not  err  In  overruling  appellant's 
motion  to  quash  tbe  third  count  of  tbe  in- 
dictment 

It  Is  assigned  as  a  cause  for  a  new  trial 
that  tbe  court  erred  in  giving  Instructions 

I.  2.  3,  4.  6,  ((,  7,  8,  9.  10,  11,  13.  14,  16.  16, 
17,  18,  and  19.  To  render  this  cause  for  a 
new  trial  available,  all  the  Instructions  nam- 
ed must  be  erroneous.  Masterson  v.  State, 
144  Ind.  240,  246,  43  N.  E.  138.  and  cases 
cited;  Conrad  v.  State,  144  Ind.  290,  297. 
43  N.  E.  221;  Lawrence  v.  Van  Buskirk, 
140  Ind.  481,  482,  40  N.  E.  54.  It  Is  not 
claimed  by  appellant  that  there  was  any 
error  in  giving  Instructions  1,  6,  7,  8,  10, 

II.  12,  13,  14,  16.  16,  17.  and  la  Said  cause 
for  a  new  trial  must  therefore  fall.  The 
assignment  of  the  court's  refusal  to  give 
the  InstructlonB  requested  by  appellant  as 
a  cause  for  a  new  trial,  was  also  joint  as 
to  all  Instructions  refused^  As  it  is  not 
claimed  that  an  refused  were  correct  for 
the  same  reason  this  cause  for  a  new  trial 
presents  no  available  error.   Conrad  v.  State, 

144  Ind.  297,  43  N.  E.  221. 

Misconduct  of  a  Juror  is  assigned  asacause 
for  a  new  trial,  but  as  the  affidavits  filed 
in  support  thereof  are  not  contained  In  the 
bill  of  exceptions,  there  Is  nothing  In  tbe 
record  to  sustain  tbe  same.  Siple  v.  State 
<Ind.  Sup.)  57  N.  E.  644:  Graybeal  v.  State, 

145  Ind.  623.  44  N.  E.  641.  and  cases  cited; 
Beed  v.  State.  147  Ind.  41.  48.  46  N.  E.  136. 

That  the  verdict  Is  contrary  to  the  evi- 
dence, and  that  the  same  Is  contrary  to  law. 
are  assigned  as  causes  for  a  new  trial.  It 
Is  Insisted  that  there  Is  no  evidence  that 
Charles  B.  Lockhart  was  deputy  attorney 
general,  as  alleged  In  the  Indictment.  Said' 
Cniarlee  B.  Lockhart  testified  at  the  trial, 
in  substance,  that  be  was  deputy  attorney 
general  of  tbe  state  of  Indiana,  and  had 
been  since  January  1,  1896;  that  from  Jan- 
uary 1.  1896,  until  the  trial  of  said  cause, 
he  was  tbe  only  traveling  deputy  of  the 
attorney  general's  office;  that  he  was  acting 
la  the  capacity  of  deputy  attorney  general 
when  be  examined  the  dockets  of  appellant 
and  made  the  demand  alleged  in  the  Indict- 
ment  It  Is  clear,  nnder  tbe  authorities,  that 


this  inslstraice  of  aroellant  cannot  be  sna- 
talned.  1  GreenL  Sr.  (IStb  Ed.)  I  663g;  1 
PhiL  Bv.  (4th  Am.  Ed.)  692.  and  notes;  Id. 
(5th  Am.  Ed.)  489,  and  notes;  Whart  Cr. 
Ev.  I  164;  Wilcox  v.  Smith,  6  Wend.  2S1; 
Com.  V.  MoCue,  16  Gray,  226;  Com.  v.  Kane, 
108  Mass.  423.  Appellant  contends  that  the 
law  only  provides  for  one  deputy  attorney 
general  There  Is  nothing  In  the  law  cre- 
ating the  office  of  attorney  general  and  pre* 
scribing  his  duties  which  fixes  the  number 
of  his  deputies.  His  right  to  discharge  his 
official  duties  by  deputy  is  recognized  by 
statute.  Sections  7689,  7691,  Bums'  Rev.  St 
1894.  And  it  Is  provided  that  he  shall  have 
such  deputies  as  the  governor,  secretary, 
and  auditor  of  state  may  deem  necessary. 
Section  7696,  Bums*  Bev.  St.  1894  (section 
5071,  Bev.  St  1881;  section  5671,  Homer's 
Rev.  St.  1897).   The  salary  law  of  1896  (Acts 

1896,  p.  320,  I  6:  Bums'  Supp.  1897.  I  6410) 
fixes  the  salaries  for  two  deputies  for  the 
attorney  general.  The  general  assembly,  at 
each  session  since  1896,  baa  made  provision 
for  the  payment  of  two  deputies  for  the  at- 
tomey  general.  Under  such  circumstances, 
it  is  evident  that  appellant  cannot  in  this 
case  question  the  right  of  the  attorney  gea- 
eral  to  have  two  deputies. 

Appellant  insists  that  the  evidence  dis- 
closes that  he  paid  over  to  Lockhart  deputy 
attorney  general,  and  other  persons  author- 
ized by  law  to  receive  the  same,  more  mon- 
ey than  he  received  for  fines  prior  to  tbe 
first  Monday  in  July,  1897.  Under  the  law. 
appellant  was  only  required  to  pay  over  lo 
the  deputy  attorney  general  in  September, 

1897,  when  the  demand  was  made,  fines  col- 
lected by  him  prior  to  the  first  Monday  in 
July,  1897,  and  the  Indictment  only  charges 
embezzlement  of  money  received  for  fines 
prior  to  that  date.  The  evidence  shows  that 
in  September,  1896,  Leach,  deputy  attomey 
general,  received  from  appellant  a  justice 
of  the  peace,  fines  collected  by  him  before 
that  date;  that  on  Jnne  24,  1896,  appellant 
reported  and  pala  over  to  the  treasurer  of 
Lake  county  fines  collected  by  him  before 
that  date  amounting  to  7::::.05,  and  that  he 
paid  over  to  Lockhart  deputy  attorney  gen- 
eral, in  September,  1807,  988.83.  making  a 
total  of  $171.88  since  tbe  settlement  with 
the  deputy  attomey  general  in  September, 
1896.  The  evidence  shows  that  appellant 
as  Justice  of  the  peace,  since  the  settlement 
In  September,  1895,  collected  of  fines  much 
more  than  1171.88.  Appellant  contends,  how- 
ever, that  the  evidence  does  not  show  that 
fines  in  excess  of  $171.88  were  collected  prior 
to  the  first  Monday  in  July,  1897.  It  ap- 
pears from  the  record  that  when  the  state 
was  giving  evidence  in  regard  to  the  fines 
collected  by  appellant  he,  by  counsel,  ob- 
jected to  any  evidence  of  fines  received  by 
him  after  the  first  Monday  in  July,  1897, 
which  objection  was  sustained,  and  the  court 
ruled  that  the  state  was  limited  to  evidence 
of  fines  collected  by  appellant  after  the  set- 
tlement with  the  depnty  attomey  general 
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jtt  September,  1896.  and  before  the  first  Mon- 
day In  J1U7*  1807.  Appellant,  by  coonsel, 
snggested  that  they  could  go  over  the  dock- 
ets more  rapidly  If  appellant  and  hla  coon- 
«el  and  counsel  for  the  state  "would  go  over 
the  books,  and  we  might,  agree  what  the 
books  showed.  We  can  ran  over  It  more 
rapidly."  The  court  granted  said  request 
Afterwards  counsel  for  tike  state  stated  that 
he  would  take  "the  cases  In  their  order," 
and,  without  objection  from  appellant,  read 
a  list  of  cases,  showing  title  and  amount 
of  flues  assessed  and  paid.  The  date  of  the 
assessment  of  the  fine  and  date  of  pay- 
ment were  given  In  some  cases,  and  In  some 
they  were  not.  In  no  case  did  the  evidence 
show  that  the  fine  was  assessed  or  paid 
after  the  first  Monday  in  July,  1807.  If  any 
of  said  fines  were  paid  after  said  date,  ap- 
pellant should  have  objected  to  the  same 
for  that  reason,  but  no  objection  was  made 
by  appellant  to  said  evidence  or  any  part 
of  It.  In  view  of  the  ruling  of  the  court, 
iand  what  was  said  by  the  court  and  coun- 
sel before  the  evidence  was  ^ven,  the  Jury 
clearly  had  the  right  to  consider  the  same 
as  evidence  of  payments  made  to  appellant 
prior  to  the  first  Monday  In  July.  1897.  On- 
ly payments  of  fines  made  to  appellant  prior 
to  that  date  were  admissible  In  evidence, 
and  the  court  had  so  held.  There  was  evi- 
dence, therefore,  which  warranted  the  Jury 
In  finding  that  appellant,  as  a  Justice  of  the 
peace,  received,  of  fines,  prior  to  July  5, 
1897,  much  more  than  the  ¥171.88  which  be 
liad  paid  over  to  persons  authorized  to  re- 
ceive the  same. 

It  Is  next  insisted  that  the  evidence  sbows 
that  Lockhart  only  demanded  $88.83  of  appel- 
lant, which  he  paid,  and  that  therefore  there 
was  no  embezzlement,  under  section  2020, 
Burns'  Rev.  St  1894  (section  1943,  Rev.  St 
1881;  section  1943.  Homer's  Bev.  St  1897). 
It  appears  from  the  evidence  that  Lockbart 
acting  as  deputy  attorney  general,  examined 
the  dockets  kept  by  appellant  as  justice  of 
the  peace  In  September,  1897,  and  made  a  list 
of  the  fines  collected  by  him  as  such  Justice  of 
the  peace  since  the  settlement  made  with 
appellant  by  Leach,  a  former  deputy  attorney 
general;  that  the  amount  Of  fines  so  listed  as 
collected  by  appellant  after  giving  him  cred- 
it with  the  amount  of  $83.05  reported  and 
paid  to  the  county  treasurer  June  24,  1896, 
was  $88.83;  that  Lockbart  as  such  deputy, 
demanded  the  same  from  appellant,  who  paid 
over  on  such  demand  $28.83,  and  Lockbart 
Informed  him  that  he  would  return  In  about 
two  weeks,  when  he  must  pay  the  balance. 
Lockbart  afterwards  returned,  and  appellant 
paid  him  $60.  The  evidence  shows,  however, 
that  In  a  number  of  cases  persons  were  fined 
by  appellant  as  Justice  of  the  peace,  and  the 
fines  and  costs  paid,  and  that  the  fines  enter- 
ed on  the  docket  in  such  cases  were  for  much 
smaller  sums  than  those  assessed  and  col- 
lected. In  one  case  the  fine  assessed  and 
paid  was  $20,  and  appellant  ^tered  judg- 


meat  on  his  docket  In  said  caae  for  a  fine  of 
$1.  In  a  number  of  Instances  fines  were  as- 
sessed at  $S  and  $10,  and  paid,  and  appe- 
lant entered  the  same  on  fals  dockets  as  fines 
for  only  25  cults  and  $1.  The  deputy  attor^ 
ney  general  In  Sqitember,  1897,  made  tals  list 
of  fines  collected  upon  the  basis  ot  the  fines 
as  entered  upon  s^ppellant*B  dock^  WbUe 
Lockbart,  as  deputy  attorney  general,  made 
demand  for  the  amount  of  fines  collected  by 
apx)ellant,  as  shown  by  the  list  made  from  ap- 
p^lant's  dockets,  yet,  In  legal  effect  It  was 
a  demand  for  all  fines  collected  by  ai»pdlant 
prior  to  the  first  Monday  In  July,  1897;  and 
It  was  the  duty  of  ivpellant  on  sncli  demand 
to  pay  over  to  the  deputy  attorney  genmal 
all  fines  collected  prior  to  said  date  and  not 
paid  over  to  the  pn^wr  officer.  It  was  the 
duty  of  the  attorney  general  to  collect  all 
fines  received  by  appellant  prior  to  the  first 
Monday  of  July,  1897,  and  not  paid  over  to 
the  proper  officer.  The  depu^  attorney  gen- 
eral examined  the  dockets  kept  by  appellant 
as  Justice  of  the  peace,  for  the  purpose  of  as- 
certaining the  amount  of  fines  received  lif 
appellant  prior  to  that  date.  He  failed  to 
ascertain  the  correct  amount  because  of  false 
entries  made  by  appellant  as  Justice  of  the 
peace  In  his  dockets,  showing  fines  for  less 
amounts  than  were  assessed  and  collected  by 
him  In  said  cases.  Appellant,  In  falling  to 
pay  over  on  said  demand  the  part  of  the  fines 
assessed  and  collected  by  him  In  excess  of 
the  fines  entered  on  bis  docket  as  assessed 
and  paid  In  such  cases,  waa  as  much  gnllty 
of  embezzlement,  finder  the  statutes,  as  If  he 
bad  refused  to  pay  over  the  $88.83  on  said 
demand. 

Appellant  next  insists  that  the  verdict  Is 
contrary  to  law,  because  tbere  was  no  evi- 
dence to  sustam  the  allegation  In  the  Indict- 
ment that  the  kind  and  description  ot  the 
money  embesEled  were  unknown  to  the  grand 
Jury.  The  money  alleged  to  have  been  em- 
bezzled by  appellant  is  described  as  $500. 
which  "then  and  there  circulated  as  money 
of  the  United  States  of  America,  and  then 
and  there  of  the  value  of  $500,  a  more  par- 
ticular description  of  which  money  Is  to  the 
grand  Jury  unknown,  and  cannot  be  given." 
It  was  sufilclent  to  describe  in  the  Indictment 
said  $500  as  money,  simply,  without  specify- 
ing any  particular  coin,  note,  bill,  or  cur- 
rency. SecUon  1819,  Burns'  Rev.  St  1894 
(secUon  1750,  Rev.  St.  1881;  section  1750. 
Homer's  Rev.  St  1897);  Taylor  v.  State,  130 
Ind.  06,  '^9  N.  E.  415;  Hammond  v.  State. 
121  Ind.  512,  23  N.  E.  515;  Ealns  v.  State, 
137  Ind.  83,  36  N.  K.  532.  It  was  not  neces- 
sary to  prove  the  value  of  the  money.  Mc- 
carty V.  State,  127  Ind.  223,  26  N.  E.  665. 
The  allegation  in  regard  to  a  more  particular 
description  of  the  money  being  unknown  to 
the  grand  Jury  was  not  necessary  to  the  suffi- 
ciency of  the  Indictment  The  money  was 
sufficiently  described,  under  the  laws  of  the 
state,  and  the  fact  that  a  more  particular 
description-  was  unknown  to  the  grand  Jury 
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was  Isjoiat^rlaL  The  proof  of  said  allegation 
was  unnecessary.  Taylor  y.  State,  130  Ind. 
60,  2U  N.  E.  415.  Finding  no  available  error 
la  the  record,  tbe  Judgmleat  Is  atfiimed. 


(26  Ind.  App.  £44) 

STATE  ex  ret  HANNA  et  al.  t.  HITGHENS 
et  al. 

(Appellate  Coart  of  Indiana.    Jane  28,  1900.) 

APPBAL-RBCOai>-PRESBNTATION  OF  QUES- 
TION TO  TRIAL  COUHT-CONSTABLB— COM- 
PBNSATION— FEES— NECESSARY  EXPENSES. 

1.  The  appellate  conrt  will  not  consider  en 
allecred  error  of  the  trial  court  in  orermlinK  a 
motion  for  a  new  trial,  where  the  record  dis- 
closes no  ruling  or  exception  thereto  on  which 
a  motion  for  a  new  trial  could  be  predicated. 

2.  A  constable  is  entitled  to  retain  from  tbe 
proceeds  of  an  execution  sale  of  goods  levied 
on  under  an  execution  issued  to  him,  as  a  part 
of  the  expense  of  the  levy,  in  addition  to  his 
fees,  reasonable  sums  necessarily  expended  by 
him,  in  good  faith,  in  storing  the  goods,  in  pro- 
curing a  watchman  to  protect  them,  in  purchas- 
ing a  lock  for  the  room  in  which  they  were 
stored,  and  for  the  lighting  of  tbe  room  even- 
ings while  he  was  conducting  the  ssles;  but 
he  is  not  entitled  to  reimbursement  for  sums 
expended  in  securing  the  services  of  an  auc- 
tioneer and  clerk  to  make  the  sales,  since  the 
law  imposes  on  tbe  constable  anch  duty,  and 
allows  him  compensation  therefor. 

3.  In  an  action  by  a  judgment  debtor  to  com- 
pel a  constable  to  turn  over  to  him  a  sum  of 
money  alleged  to  have  been  nulawfully  retain- 
ed by  the  constaUe  from  the  proceeds  of  an 
execution  sale,  the  constable  is  entitled  to  cred- 
it against  the  sum  received  from  the  sales 
sums  which  it  clearly  appears  from  the  evi- 
dence he  Is  entitled  to,  thoush  he  did  not  item- 
ise the  services  for  which  ne  charged  In  the 
return  of  the  execution  under  which  the  sale 
was  had. 

Appeal  from  circuit  court,  Oass  county; 
D.  EL  Chase,  Judge. 

Application  by  the  state,  on  relation  of 
Charles  M.  Hanna  and  others,  to  compel 
George  W.  Hltchena  and  others  to  pay  over 
money  collected  by  the  respondent  Hltcbens, 
as  constable,  under  certain  executions. 
There  was  a  Judgment  In  favor  of  respond- 
ents, and  from  an  order  denying  a  motion 
for  a  new  trial  relators  appeaL  Reversed. 

Fnnk  Swlgmrt  and  Nelson  ft  Myers,  for 
a^ellanta.  VcOonndl  ft  McOoimeU,  for 
appellees. 

OOMSTOCK,  J.  This  action  was  prose- 
cuted against  the  apprises,  Qeorge  W. 
Hitcheiu.  constelde,  and  Jdba  Mitdiell  and 
Andrew  Itay,  Us  tmndsmen,  to  recover  mon- 
ey collected  by  Hltcbens,  as  principal,  and 
retained  from  appellants.  Nine  creditors  of 
appellants  (relators)  obtained  judgment  be- 
f<»re  a  Justice  of  the  peace  against  them, 
and  caused  o^ecntlons  to  Issue  to  appellee 
Hltchens,  as  constable.  He  levied  the  exe- 
cotlons  upon  tbe  store  of  the  relators.  In  the 
city  of  Iiogansport.  Ind.,  and  sold  »  portion 
of  the  goods  to  satisfy  the  same.  The  rela- 
tors claim  that  the  total  amount  due  on  tbe 
Judgments,  Interest,  fees,  costs,  and  accrued 
costs,  at  the  time  they  werepaid,waB$821.72; 
that  the  xwnstable  (target}  and  xetaloed.  the 


sum  of  fl,033.77,  being  $203.14  more  than 
be  was  authorized  by  the  statute  of  Indiana 
to  charge  and  retain.  The  cause  was  put 
at  issue,  trial  b^  the  court,  and  Judgment 
rendered  for  costs  in  favor  of  appellees. 
The  action  of  the  court  In  overruling  tippel- 
lants*  motion  for  a  new  trial  Is  tbe  only  er- 
ror assigned.  Thei-e  are  fonr  reasons  as- 
signed In  the  motion  for  a  new  trial.  The 
first  is,  "The  finding  of  tiie  court  Is  not  sus- 
tained by  sufficient  evidence;"  the  second, 
"The  finding  of  the  court  is  contrary  to 
law."  Tbe  record  discloses  no  ruling,  nor 
exception  thereto,  upon  which  to  base  the 
third  and  fourth  reasons  for  a  new  trial. 
It  remains  only,  therefore,  to  consider  the 
first  and  second  reasons  for  a  new  trial. 

The  following  is  the  return  made  to  tbe 
writ  by  appellee  Hltchens:  "I  received  this 
writ  on  the  lat  day  of  June,  at  1:30,  1897, 
and  on  the  23d  day  of  September,  by  vir- 
tue thereof,  and  also  of  eight  other  writs 
against  the  same  defendants,  In  my  hands, 
from  the  dockets  of  David  Laing  and  Geo. 
W.  Fender  and  J,  H.  Walters,  Justices  of  tbe 
peace  of  Cass  county,  Indiana,  I  levied  all 
of  said  writs  upon  a  certain  stock  of  no- 
tioius,  picture  frames,  and  toys,  etc.,  belong- 
ing to  the  defendants,  situated  In  a  store- 
room at  421  Market  street,  Loganspor^  In- 
diana; and  I  proceeded  to  have  the  stock 
appraised  according  to  law,  which  was  done 
by  Frank  M.  Folk  and  Jas.  A.  Day.  and 
thereafter,  on,  to  wit,  the  4th  day  of  Octo- 
ber, I  advertised  the  said  goods  for  sale  as 
required  by  law;  and  when  the  time  of  th« 
sale  arrived,  the  said  stock  having  come  in- 
to litigation  by  the  claimaute  against  the 
property,  to  wit,  a  snlt  by  WlUlam  Dou^ass 
In  the  Class  chrcnlt  court,  I  suspended  said 
sale  until  the  issue  of  that  case  was  deters 
mined,  and  after  the  same  had  been  deter- 
mined I  again  advertised  ^ald  stock  for  sale 
according  to  law,  by  posting  three  written 
and  printed  notices  in  the  city  of  Logans- 
port,  at  public  places  ther^  and  one  on  the 
door  of  the  building  In  which  said  goods 
were  contelned;  and  at  tbe  time  appointed 
for  the  sale  I  proceeded  to  sell  said  stock  of 
goods,  under  said  writs,  at  public  auction 
and  outcry,  beginning  on  the  6tb  day  of 
November,  and  continuing  the  same  from 
day  to  day,  as  required  by  law,  until  the  2d 
day  of  December,  when,  having  realized  tbe 
sum  of  $1,012.10  upon  the  sale  under  said 
writs,  I  suspended  the  sale,  leaving  a  portion 
of  tbe  goods  levied  npon  stilt  unsold,  and  hav- 
ing sold  sufficient  of  tbe  stock  to  satisfy  said 
writs  against  said  defendants  In  my  hands, 
and  out  of  the  proceeds  thereof  I  paid  the 
judgment  of  $118.20  In  favor  of  Gustavo 
Burgman,  which,  with  Interest,  costs,  and 
accruing  costs,  amounts  to  $1G7.15,  and  also 
another  judgment  in  favor  of  Gustavo  Bnrg- 
mau,  of  $117.35,  which,  with  Interest,  costs, 
and  accruing  costs,  amounts  to  $1C6.34,  and 
also  another  judgment  In  favor  of  Gustavo 
Burgman,  of  $117.91,  which,  with  interest, 
costs,  and  accruing  costs,  amounts  to  $166.60; ; 
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and  also  another  Judgment  in  faror  of  Gns- 
tare  Burgman,  of  9119,  wblcb,  with  interest, 
cOBtBi  and  accruing  costs,  amounts  to  (167.- 
2U  and  also  uiother  jndgment,  in  faTor  of 
the  National  Jewelry  Gompanyt  ot  1^.46, 
which,  with  interest,  costs,  and  accruing 
costs,  amounts  to  ^.24,  and  also  another 
Judgment,  in  favor  of  James  B.  Patten  & 
Oo.,  of  122.66,  which,  with  Interest,  costs, 
and  accruing  costs,  amounts  to  $46.08,  and 
also  another  Judgm^t,  in  favor  of  Daniel  P. 
Bhoads,  of  $13.33,  which,  with  interest, 
costs,  and  accruing  costs,  amounts  to  $3735, 
and  also  anoth^  Judgment  in  favor  of  Wil- 
son, Humphrey  A  Ga,  of  $^^,  which,  with 
interest,  cwts.  and  accruing  costs,  amounts 
to  $114.88,  and  also  another  Judgment,  In  fa- 
vor of  the  Toledo  Manufacturing  Company, 
for  $85.88,  whlcb,  wltb  Interest,  costs,  and 
accruing  costs,  amounts  to  $108.94,  making 
In  all  the  sum  of  $1,033.70;  and  I  have  paid 
the  reut  and  storage  room  for  said  goods  so 
levied  upon  for  the  period  of  seventy  days, 
amounting  to  $70,  and  also  the  appraisers; 
and  the  stock  of  goods  being  situated  in  an 
eligible  room,  in  a  good  locality,  to  realize 
the  target  possible  price,  and  It  being  nec- 
essary to  the  economical  and  safe  manage- 
ment of  the  sale  to  employ  an  auctioneer, 
and  it  being  necessary  for  the  purpose  to 
employ  a  clerk,  I  have  paid  the  services  of 
both,  as  part  of  the  costs  herein;  and  Z 
herewith  return  this  writ  satisfied  In  full, 
and  I  further  certify  that  the  surplus  of 
goods  levied  upon  under  this  writ,  and  the 
proceeds  thereon,  are  held  at  this  time  un- 
der other  writs  against  the  defendant 
Gbarles  M.  Hanna.  Qeo.  W.  Hltchens. 
Constable." 

It  appears  from  the  record  that  appellee 
Hitchens  retained  from  the  proceeds  of  the 
sale  of  which  he  made  return,  In  addition  to 
the  fees  provided  by  statute,  the  amount  ex- 
pended by  him  for  rent  of  storeroom;  the 
amounts  paid  the  auctioneer,  clerk,  and 
watchman;  the  amount  paid  for  lock  for 
door  of  the  store;  and  the  cost  of  lighting  the 
room  by  night.  The  proposition  that  an  of- 
ficer can  retain  for  bis  services  only  such 
fees  as  are  allowed  by  law  requires  the  ci- 
tation of  no  authorities.  The  principal  ques- 
tion presented  by  this  appeal  Is  whether  he 
is  entitled  to  the  amounts  thus  retained,  or 
is  limited  to  the  fees  fixed  by  statute.  The 
act  providing  for  fees  for  constables  went 
Into  force  March  8.  18&T.  Acts  1807.  pp.  217, 
218.  This  fee  bill  is  intended  to  provide  com- 
pensation for  personal  services  which  the 
law  Imposes  upon  him.  While  the  decisions 
are  not  In  harmony,  Crom  the  weight  of  au- 
thorities we  think  the  proposition  may  be 
deduced  that  a  constable  is  entitled  to  be 
reimbursed  for  necessary  and  reasonable  ex- 
penditures made  by  him  In  good  faith  in  tak- 
ing care  of  and  preserving  property  seized 
under  valid  process.  It  was  said  in  Cramer 
V.  Oppensteln.  27  Pac.  713.  by  the  supreme 
court  of  Colorado,  that  "the  ordinary  fees  al- 
lowed by  statute  evidently  were  not  mtend- 


ed  to  cover  all  extraordinary  disbursements 
which  the  sheriir  may  be  compelled  to  make 
in  the  faithful  discharge  of  such  dndes." 
The  constable'fl  return,  which  we  bare  set 
out,  shows  the  date  of  ttie  levy,  the  ex- 
penditures, the  appraisement  of  the  stock, 
the  advertisement  of  the  sale,  the  aoapen- 
slon  of  the  sale  because  ot  litigation  in- 
volving the  title  to  the  proper^,  the  further 
advertisement  after  the  detemlnatlon  of 
said  litigation,  and  the  ssle  of  said  prc^wrty 
from  day  to  day  at  auction  until  the  anm  of 
$1,0&2.1D  was  realized  therefrom;  Oiat  he 
applied,  of  the  proceeds  of  said  sale,  the 
sum  of  $1,088.79  to  the  paymoit  of  the  sev- 
eral executions  in  his  hands;  that  between 
the  time  of  the  levy  of  the  executions  and 
the  conclosion  of  the  sale  he  paid  rent  for 
the  room  in  which  the  goods  were  stored  (the 
room  in  which  the  Judgment  defendants  had 
done  business)  and  sold,  at  the  rate  of  $1  jfet 
day,  for  70  days.  The  return  further  shows 
the  employment  of  an  auctioneer  and  a  clerk, 
but  does  not  state  the  amounts  paid  the  ap- 
praisers, the  anctl<meer,  the  cleik,  and  the 
watchman,  nor  the  cost  of  advertisement 
As  to  these  items  the  return  is  defective. 
These  Items,  howevw,  for  which  ttie  con- 
stable retained  pay  from  the  money  real- 
ized, were  testified  to  by  the  constable,  and 
were  not  disputed.  It  appears  from  the  rec- 
ord that  it  became  necessary  to  procure  a 
lock  for  the  door  of  the  storeroom.  "Ha  tes- 
ttfled  that  be  employed  and  paid  a  watdi- 
man  to  guard  the  goods  for  a  time,  and  that 
he  paid  for  lighting  the  storeroom  while 
the  sale  of  the  goods  was  In  progress  at 
night.  In  C.  B.  Rogers  &  Co.  v.  Simmons. 
155  Mass.,  at  page  261,  29  N.  B.,  at  page  5S1, 
It  Is  said:  "There  are  strong  reasons  against 
allowing  an  officer  to  use  his  discretion  In 
making  charges  against  property  beyood 
th<»e  exj^ssly  allowed  by  the  statute,  and 
such  ecpmses  as  are  necessarily  incurred  In 
the  performance  of  his  legal  duties.  In  this 
state,  when  the  property  is  of  such  a  Und 
that  it  Is  necessary  for  the  ofllcn  to  procure 
and  pay  for  storage  for  it,  he  Is  allowed  such 
sums  as  are  properly  so  paid;  ,*  *  *  but 
for  all  the  other  personal  services,  whether 
ordinary  or  extraordinary,  the  fees  express- 
ly provided  by  the  statute  are  Intended  to  be 
the  only  compensation."  Neither  the  neces- 
sity for  the  storage  of  the  goods,  the  pro- 
curing of  the  lock,  nor  the  reasonableness  of 
the  amounts  paid  for  the  use  of  the  store- 
room, or  for  the  lock  <«  the  watchman.  Is 
questioned.  The  sale  of  the  property  was  a 
personal  service,  the  duty  ol^  perfonnlng 
which  the  taw  cast  upon  the  cmstaUe,  and 
for  which  the  fee  bill  allowed  him  a  commis- 
sion. The  law  would  not  authorise  blm  to 
chai^  the  parties  fco-  the  additional  cost 
either  of  an  auctioneer  or  a  clexfc.  The  duty 
of  selUi^  the  goods  devolved  upon  the  of- 
ficer. An  office  is  acc^ted  with  its  bordoiB. 
In  some  cases  in  which  its  incumbent  Is 
called  upon  to  act  the  compensatloD  msde 


Digitized  by  Google 


intt.) 


OOX  T.  ROBEKT& 


987 


by  statute  •eema  amall.  In  othen  it  1b  am- 
ple. 

CouQBel  for  appellnnts  argue  that  Inas- 
much  as  the  constable  did  not  itemize,  la  the 
return  of  the  writ,  the  serrtc^cs  for  which  he 
charged,  he  Is  entitled  to  no  fees.  This  claim 
of  counsel  might  be  allowed,  did  not  the 
vartoua  Items  for  which  he  retained  the  mon- 
ey In  question  fally  appear  from  the  evi- 
dence before  oa.  The  valid  may  readily  be 
separated  from  the  Invalid.  The  law  cast 
upon  the  oflScer  the  obligation  of  protecting 
and  taking  care  of  the  goods.  The  storage 
and  the  aecurlng  of  the  lock  and  the  watch- 
man were  necessary  to  tlie  discharge  of  this 
obUgat]<m  for  which  the  fee  bill  made  no  pro- 
vision. See  Smith  v.  Hnddleston.  108  Ala. 
227.  15  South.  S2X.  The  finding  of  the  court 
allowed  appellee  to  retain  the  amount  paid 
to  him  for  auctioneer  and  clerk  hire.  As  to 
these  Items,  the  Judgment  was  contrary  to 
law.  Many  cases  are  cited  by,  counsel  rep- 
resMiting  the  advosary  parties.  When  ap- 
plicable to  the  facts  shown  by  the  record  be- 
ton  us,  tbay  are  not  In  conflict  i^th  the  opin- 
ion herein  expressed.  Oonstmctlve  fees  are 
not  allowed  In  Indiana,  but  reasonable  and 
necessary  allowances  for  the  care  of  proper- 
ty held  under  a  valid  execution  cannot  prop- 
erty be  considered  fees.  They  are  expendi- 
tures for  the  protection  of  the  property,  pay- 
able out  of  the  fund  realized  from  its  sale. 
The  watchman  was  employed  and  paid  to 
guard  the  property  pending  litigation.  The 
Judgment  Is  reversed*  and  the  trial  court  la 
directed  to  sustain  appellants*  motion  for  a 
new  trIaL 

<26  lad.  App.  2G2) 

COX  V.  ROBERTS. 

(Appellate  Court  of  Indiana.    Jane  29.  1900.) 

STATtH'ES  OF  FRAUOS-CBRTIPICATB  OF  SALS 
— AORBEMKNT  TO  TVANSFBK— DSHURRER. 

A  certificate  of  sale  of  real  estate  on  fore- 
closare  represents  an  interest  in  land,  and  a 
contract  to  transfer  it  is  within  the  statute  of 
frandg.  And  must  be  in  writing, 
Wiley,  J.,  dl8s«iting. 

Appeal  from  circuit  court.  Whitley  county; 
Josei^  W.  Adair,  Judge. 

Action  by  Louisa  Roberts  against  Mary  E. 
Cox.  From  an  order  overruling  demurrer  to 
the  complaint,  defendant  appeals.  Reversed. 

A.  A.  Adams,  for  f^ipeliant  Uaraball.  Mc- 
Magny  &  Clugston,  for  appellee. 

HENLEY.  J.  It  Is  assigned  as  error  that 
the  lower  court  erred  In  overruling  the  de- 
murrer to  the  complaint  The  complaint  is  in 
one  paragraph,  and  is  as  follows:  "Plaintiff 
complains  of  defendant,  and  says  that  one 
Margaret  Roberts,  in  her  lifetime,  was  the 
owner  of  the  following  described  real  estate, 
In  Wbitiey  county.  Ind.,  to  wit,  the  southwest 
quarter  of  the  northeast  quarter  of  section 
(•Ighteen,  in  township  thirty-one  north,  range 
nine  east;  that  said  real  estate  was  Incum- 
be  red  by  a  mortgage  to  Christian  D.  Waid- 
Ucb,  executed  by  the  said  Margaret  Roberts; 


I  that  said  Margaret  Roberts  died  testate,  at 

Whitley  county,  Ind.,  and  devised  said  real 
estate  In  fee  simple  to  the  children  <^  this 
plaintiff  and  her  husband,  Jonathan  Bob- 
erts.  with  a  life  estate  to  said  Jonathan  Rob- 
erts, and  conditioned,  furthor,  f or  the  pay- 
ment of  certain  legacies  to  the  defendant  and 
others  In  said  will  named;  that  Oirlstlan  D. 
Waldllch  assigned  aald  mortgage  to  Charles 
Cox,  who  Is  the  son  of  the  defendant;  that 
said  Charles  Cox  foreclwed  said  mortgage 
In  the  Whitley  circuit  court,  and  said  premi- 
ses were  duly  sold  by  the  sheriff  of  Whitley 
county.  Ind.,  on  the  22d  day  of  January,  1898, 
to  the  defendant,  Mary  B.  Oax;  ttat  snbae- 
qnently  said  Mary  B.  Otnc  agreed  with  this 
plaintiff  that  ahe  would  assign  said  certificate 
of  purchase  to  the  plaintiff  for  the  sum  of 
¥760,  and  that  she  would  make  said  assign- 
ment at  the  Farmers*  Bank,  at  Oolnmbla 
dty,  Ind.,  whenever  this  plaintiff  procured 
and  was  ready  to  pay  said  svm  of  |7S0;  that 
It  was  afterwards  agreed  that  Jonathan  Ch- 
erts, husband  of  this  plalntlfl,  could  enter 
upon  said  premises  In  the  fall  of  1888,  and 
BOW  the  same  to  wheat;  that  In  accordance 
with  said  Bgreemmt  said  Jonathan  Roberts 
Qtd  sow  on  said  premises  tUrty  acrea  of 
wheat;  that  prior  to  the  81st  day  of  Jan- 
nary,  1898.  this  plaintiff  procured  $760,  and 
-mis  ready  and  willing  to  pay  the  same  at  the 
Farmers*  Bank,  at  Columbia  City,  Ind..  to  the 
defendant  Mary  B.  Cox,  for  an  assignment 
of  said  certificate  of  purchase,  and  notified 
said  Mary  B.  Cox  to  that  effect;  that  said 
Mary  E.  Oox.  defendant  failed,  n^lected. 
and  refused  to  go  to  aald  bank  and  receive 
said  money  and  assign  said  certificate  of  pur- 
chase, but  disregarding  her  said  contnct 
has  presented  said  certificate  of  purchase  to 
the  sheriff  of  Whitley  county,  and  haa  ob- 
tained i^om  him  a  deed  of  conveyance  for 
said  real  estate,  and  Is  now  clabnlng  to  be 
the  owner  thereof,  and  Is  giving  It  out  In 
public  speech  that  this  plaintiff  and  her  hus- 
band have  no  right  to,  and  shall  not,  harvest 
the  wheat  crop  now  growing  on  said  premi- 
ses, and  that  they  have  no  right  to,  nor  has 
the  plaintiff  any  right  to  or  Interest  In,  said 
real  esmte;  that  said  real  estete  Is  fairly 
and  reasonably  worth  the  sum  of  $1,600;  that 
this  plaintiff  obtained  the  money  with  which 
to  purchase  said  certificate  at  great  coat, 
damage,  and  expense  to  herself;  that  by- 
reason  of  the  failure  of  said  defendant  to 
assign  said  certificate  of  purchase  to  the 
plaintiff,  she  has  lost  said  real  estate,  and 
the  surplus  remaining  therein  over  and  above 
said  ¥750,  and  she  has  been  damaged  by  the 
failure,  neglect,  and  refusal  of  said  Mary 
Oox  to  comply  with  the  terms  of  bet  agree- 
ment In  the  sum  of  fl.OOO,  for  which  she  de- 
mands Judgment  and  for  all  other  proper  re- 
lief." 

It  Is  argued  by  counsel  for  appellant  that 
the  agreement  declared  upon  is  within  the- 
statute  of  frauds,  and  is  not  enforceable.  On 
demurrer.  It  will  be  presumed,  the  contrary 
not  being  alleged,  that  the  agreement  Counted. 
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upon  was  Terbal,  and,  If  the  agreement  la 
sucta  as  Is  required  by  the  statute  of  frauds 
to  be  In  writing,  the  objection  may  be  taken 
by  the  demurrer  for  want  of  sufficient  facts. 
If  the  contract  declared  upon  be  one  for  the 
sale  of  lands,  or  Interest  therein,  then  It  falls 
within  subdivision  4,  ?  6629,  Burns'  Rev.  St 
18&i,  an,d,  to  be  enforceable,  must  be  in 
writing.  The  owner  or  holder  of  a  sherUTs 
certificate  of  sale  of  real  estate  Is  the  owner 
of  an  Interest  In  the  real  estate  described  in 
the  certificate,  and  It  is  an  Interest  which 
the  holder  can  transfer  and  protect.  Gable 
V.  Selben,  137  Ind.  155.  36  N.  E.  844.  In  the 
case  last  named,  Howard,  X,  8[>eaklng  for 
the  court,  said:  "Section  Kev.  St  1881, 
provides  that  'the  owner  or  occupant  of  any 
land  sold  for  taxes,  or  any  other  person  hav* 
Ing  interest  therein,  may  redeem  the  same  at 
any  time  within  the  two  years  next  ensuing. 
That  the  owner  of  the  sherlfiTs  certificate  of 
sale  of  real  estate  has  an  Interest  In  said  real 
estate  seems  too  plain  for  argument  The 
fact  that  such  Interest  may  not  ripen  Into 
ownership,  by  reason  of  redemption  from 
sale  or  other  cause,  does  not  show  that  the 
Interest  la  not  a  real  one." 
'  The  contract  sued  upon  Id  the  case  at  bar 
wks  a  contract  by  which  appellant  was  to 
part'  with  whatever  Interest  she  had  In  the 
land,  and  It  Is  Immaterial  whether  that  in- 
terest was  a  legal  or  equitable  interest 
Thus,  it  Is  said  In  8  Am.  &  Eng.  Enc.  Law, 
p.  605:  "Olearly,  every  contract  for  the  sale 
of  the  l^al  title  to  real  estate  la  within 
the  statute;  bat  It  applies  to  contracts  flor 
the  sale  of  the  equitable  title  as  well;  thus, 
for  the  sale  of  an  equity  of  redemption, 
-whether  from  a  mortgage,  a  trust  deed,  a 
Judicial  sale,  a  tax  sale,  an  execution  sale, 
or  however  such  an  equity  of  redemptton 
may  arise." 

That  the  fourth  section  of  the  statute  of 
frauds  extends  to  and  embraces  equitable  as 
w^l  as  legal  Interests  In  land  is  well  settled. 
Browne.  St  Fr.  S  229;  2  Beed.  St  Fr.  t  723. 
In  the  case  of  Hughes  v.  Moore,  7  Cranch. 
176.  8  !>.■  Ed.  807.  in  the  opinion  by  Marshall. 
G.  J.,  it  was  hrid  that  an  agreement  between 
A.  and  B..  by  which  B.  was  to  pay  A.  a  cer- 
tain amount'of  money  to  compensate  A.  for 
damages  done  him  on  account  of  B.  having 
procured  a  patoit  for  land  In  his  own  name, 
when  it  should  have  been  In  the  name  of  A.. 
Is  a  contract  within  the  statute  of  frauds, 
and  must  be  in  writing.  In  the  case  of 
Scott  V.  McFarland,  13  Mass.  300.  It  Is  held 
that  "the  right  In  equity  ofi  redeeming  real 
estate  mortgaged  is  such  an  Interest  in  land 
as  cannot  by  our  statute  of  frauds  be  passed 
by  parol."  That  the  owner  of  a  therlffs  cei> 
tiflcate  of  sale  Is  a  proper  redemptioner  is  set- 
tled law  In  tfalB  state.  Gable  t.  Belben.  137 
Ind.  1S6,  36  N.  ID.  844.  In  Junklns  v.  Love- 
lace, 72  Ala.  806.  It  was  held  that  an '  agree- 
m^t  to  redeem  ttom  a  sale  of  mortgaged 
lands  under  execution,  and  to  allow  the 
mortgagor  the  benefit  of  ,teM  redemption  in 


case  the  mortgagor  paid  the  redemptioner 
the  amount  expended  by  him,  with  interest. 
Is  within  the  statute  of  frauds,  and  not  en- 
forceable unless  in  writing.  In  tbe  case  of 
Clark  V.  CondIt,  18  N.  J.  Bq.  3B8,  It  la  held 
that  an  equity  of  redemption  is  such  a  right 
or  estate  in  lands  as  cannot  be  released  or 
conveyed  except  In  writing.  To  the  same 
effect  was  Van  Keuren  v.  McLaughlin,  10 
N.  J.  Rq.  187.  An  agreement  which  amounts 
substantially  to  a  transfer  of  any  interest 
In  lands  has  always  been  held  to  be  within 
the  statute.  Agnew.  St.  Fr.  p.  151.  In  the 
case  ef  Smith  v.  Bnmfaam,  3  Sumn.  435,  Fed. 
Gas.  No.  13.019.  Justice  Storey  says:  "A 
contract  for  tbe  conveyance  of  lands  Is  a 
contract  respecting  an  Interest  in  lands.  It 
creates  an  equitable  estate  In  the  vendee  in 
the  very  land,  and  makes  the  vendor  a  trus- 
tee for  him.  A  contract  for  the  sale  of  the 
equitable  estate  In  lands,  whether  It  be  un- 
der a  contract  for  the  conveyance  by  a  third 
person  or  otherwise,  is  clearly  a  sale  of  tbe 
Interest  In  the  lands,  within  the  statute  of 
frauds.  A  partnership  to  buy  contracts  for 
the  sale  of  lands  Is  a  partnership  for  the  par- 
chase  of  an  equitable  Interest  In  those  lands." 
In  Whiting  V.  Butler,  29  Mich.  122,  It  Is  held, 
in  an  opinion  by  Justice  Cooley,  that  tbi* 
equitable  interest  in  lands  acquired  by  the 
purchaser  at  an  execution  sale  was  an  Inter- 
est capable  of  assignment  and  sale,  bnt  the 
contract  for  such  sale  or  assignment  was 
within  the  statute  of  frauds,  and,  to  be  en- 
forceable, must  be  In  writing.  See,  also. 
Grover  r.  Buck,  84  liflch.  618.  In  tiie  case 
of  Daniels  t.  Bailey,  43  Wis.  606,  It  Is  beld 
that  the  sale  of  an  Interest  In  a  certificate  of 
sale  of  standing  timber  Is  a  sale  <rf  an  In- 
terest In  land,  and,  If  by  parol,  la  void  by 
the  statute  of  frauds.  The  contract  for  the 
transfer  of  the  certificate  of  sale  declared  up- 
on In  appellee's  complaint  was  voidable 
m«%ly.  It  was  not  void.  The  statute  sim- 
ply prohibits  the  bringing  of  an  action  to  m- 
force,lt  The  parties  may  fully  execute  tbelr 
contract  If  they  desire,  but  they  cannot  be 
compelled  to  do  It  by  any  action  la  law  or 
equl^.  Hadden  r.  Johnson,  7  Ind^  884.  It 
was  ear^  h^d  in  this  state  that  the  closer 
tbe  provisions  of  the  statute  of  frauds  are 
adhered  to,  consistent  with  control  of  Judi- 
cial authority,  the  better.  Ball  v.  Cox,  7  Ind. 
463.  The  certificate  of  rale  of  real  estate 
representing,  as  it  does,  an  Interest  In  the 
real  estate.  It  necessarily  follows  that  a  con- 
tract to  sell  or  transfer  such  certificate  Is  a 
contract  to  sell  or  transfer  an  Interest  In  the 
land.  Such  a  contract  Is  within  the  stetute 
of  frauds,  and,  to  be  enforceable,  must  be 
In  writing.  It  follows  that  the  court  erred 
In  overruling  the  demurrer  to  the  complaint 
The  Judgment  Is  reversed,  and  tiie  cause  Is 
remsinded,  with  Instructions  to  the  lower 
court  to  sustain  the  demurrw  to  the  ohd- 
plaint 

WILEY,  J.,  dissents. 
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CITI  OF  HUNTINaTOfl  v.  BOYD. 

(AppeUate  Court  of  Indiana.   June  29,  1900.) 

CITIKS— POLICE  COMBUSSlONBBS-fOMpB  .OT- 
FICBRS  —  WAOftS  —  COMPLAINT  —  ANSWER  — 
ARGUMENTATIVE  DENIAL— APPEAL— BILL  OF 

EXCEPTIONS. 

1.  Where  the  complaint  in  an  action  against 
a  cltj  avers  that  the  board  of  police  commia- 
Bioners  was  "organized  and  acting  as  such  nn- 
der  the  law&  proriding  for  such  board,"  an  ob* 
jection  that  toe  complaint  does  not  ATer  tlwt 
the  board  was  a  legallj  constituted  one  Is  not 
well  fallen. 

2.  In  an  action  against  defendant  city  for 
wages  as  a  patrolman,  the  defense  that  there 
was  no  such  office  to  fill  at  the  time  plaintiff 
clnims  his  appointment  cuinot  be  raised  bj  dfr 
murrer,  but  must  be  raised  by  answer. 

S.  Where  plaintiff  seeks  to  recover  wages  as 
patrolman,-  an  answer  alleging  that  plaintiff  was 
never  appointed  an  officer  of  defendant  city, 
and  that  defendant  never  ucreed  to  pay  him  for 
any  services,  and  so  notified  him,  amonnts  to 
an  argumentative  denial,  and,  when  pleaded 
with  a  general  denial,  is  bad  on  demurrer. 

4.  Where  judgment  was  rendered  against  de- 
fendant on  October  17th,  and  60  days  given  to 
Iiresent  a  bill  of  exceptions,  such  bill,  presented 
to  the  Judge  and  signed  and  filed  on  December 
ITtli,  is  not  within  the  time  given;  and  hence, 
the  evldmce  not  bdng  in  the  record,  an  alleged 
error  in  overruling  defendant's  motion  for  a 
new  trial  Is  not  before  the  court. 

Appeal  from  circuit  court,  Huntington 
county;  0.  W.  Watklns,  Judge. 

Action  by  Jefferson  M.  Boyd  against  the 
city  of  Huntington  for  wages  as  patrolman. 
Ptom  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

France  &  Dnngan,  for  appellant  Spen- 
cer ft  Branyan,  for  appellee. 

B0BIN80N,  O.  J.  Appellee's  complaint 
avers  tbat  on  July  1,  1897,  be  was  appoint- 
ed to  tbe  f^Bce  of  patrolman  for  the  appel- 
lant by  the  board  of  metropolitan  police 
commissioners  of  the  appellant,  "then  and 
there  duly  appointed,  organized,  and  acting 
88  such  nnder  and  in  pursuance  of  the  laws 
providing  for  such  board,"  at  a  salary  of 
i^550  per  year;  that  be  entered  upon  such 
employment,  and  discharged  the  duties 
thereof  for  six  months  and  six  days,  when, 
with  the  consent  of  bis  superiors,  he  retired 
from  the  service;  that  the  services  were  ac- 
cepted  by  appellant  as  rendered,  and  were 
of  tbe  value  of  the  salary  fixed;  and  that 
such  salary,  to  the  amonnt  of  ¥286,  la  dne 
and  unpaid. 

The  first  and  second  assignments  of  error 
question  the  sufficiency  of  the  complaint  It 
is  argued  that  there  Is  no  averment  that  the 
board  was  a  legally  constituted  one,  but 
that  It  Is  only  averred  that  the  board  was 
acting  as  such.  But  the  averment  is  that 
appellee  became  such  officer  through  ap- 
pointment by  a  board  then  and  there  duly 
appointed,  organized,  and  acting  as  such 
pursuant  to  the  laws  provided  for  such 
board.  Tbe  demurrer  admits  that  the  board 
appointing  appellee  was  duly  appointed  and 
orfianlzed.  Much  of  appellfint's  argument 
upon  the  comploint  is  directed  to  a  question 


not  presented  by  a  oemurrer  for  want  of 
facts,  but  could  be  raised  only  by  answer. 
If  It  be  the  fact  that  there  was  no  such 
office  to  fill,  and  tbat  thwefore  appellee  was 
not  such  officer,  this  could  be  raised  by  an- 
swer, and  not  by  demurrer,  or  an  as^gur 
ment  of  error  tbat  tbe  complaint  does  not 
state  sufficient  facts.  Tbe  demurrer  to  the 
complaint  was  properly  overruled.  See 
Reubelt  v.  Scho<d  Town  of  NoblesvUle,  106 
Ind.  478,  7  N.  B.  206;  School  Town  of  Mll- 
ford  T.  Powner,  126  Ind.  628,  26  N.  B.  484; 
Acts  1897,  p.  90. 

Appellant  answered  In  four  paragraphs. 
The  first  was  the  general  denial.  A  demur- 
rer was  sustained  to  the  second  paragraph, 
and  this  ruling  la  assigned  as  error.  Bat 
this  paragraph  does  not  confess  and  avoid 
the  complaint  Its  allegations  are  to  the 
effect  that  appellee  was  never  appointed  an 
officer  of  ai^Uant;  that  he  was  at  no  time 
such  officer;  that  appellant  never  agreed  to 
pay  him  for  any  services,  and  notified  htm 
when  he  began  the  aerrlces  tbat  appellant 
would  not  be  responsible  for  his  pay;  and 
that  he  never  performed  snch  service. 
This  paragraph  is  no  more  than  a  apeclid 
or  argnmentatiTe  denial  of  the  com^aint, 
and,  having  been  pleaded  with  the  general 
denial,  nnder  which  the  facts  pleaded  were 
provable^  there  was  no  remslble  error  In 
sustaining  the  demurrer  to  it.  Henderson 
T.  Henderson,  110  Ind.  S16,  U  N.  B.  432; 
Nixon  T.  Beard,  111  Ind.  187,  12  N.  B.  131; 
Mason  t.  Mason,  102  Ind.  38,  26  N.  B.  124. 

The  remaining  error  assigned  is  overrul- 
ing appellant's  motion  for  a  new  trial. 
Whether  the  queetion  aigued  under  this  as- 
signment can  be  considered  depends  upon 
whether  the  evidence  Is  properly  in  the  rec- 
ord. Connsel  for  appellee  insist  that  It  Is 
not  The  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  October  17tb, 
and  00  days'  time  given  to  present  a  bill  of 
exceptions.  The  bill  containing  the  evi- 
dence was  presented  to  the  judge,  signed, 
and  filed  December  17th.  As  this  was  not 
within  the  time  given,  tbe  evidence  is  not 
In  the  record.  Blgler  v.  Rlgler,  120  Ind.  431, 
22  N.  H.  776;  McCoy  v.  State,  121  Ind.  160, 
22  N.  B.  986;  City  of  Plymouth  v.  Fields, 
126  Ind.  828,  26  N.  B.  S46.  Judgment  af- 
firmed. 


Ind.  App.  m) 
BIERLT  et  al.  t,  BOTSE  et  al. 
(Appellate  Court  of  Indiana.    June  26,  1900.) 

LOGS  AND  LOOQINO— LIEN  PGR  CUTTING  TIM- 
BEK-5TATUTES— POSSESSION  —  SURRENDER 
—WAIVER— EXTENT— APPEAL. 
1.  Burns'  Rev.  St  18&4,  §  7268,  providing 
that  whenever  any  person  shall  intrust  to  any 
mechanic  or  tradesman  materials  to  construct, 
alter,  or  repair  any  article  of  value,  such  me- 
chanic or  tradesman,  after  six  months  from 
the  time  the  charges  thereon  became  due,  may 
sell  the  same  for  the  payment  of  such  char- 
ges, of  the  article  be  completed,  and  not  taken 
away  by  tbe  owner,  and  the  fair  and  reasona- 
ble charges  thereon  paid,  does  not  give  a  lien 
to  one  who  saws  lumber  for  another  on  tbe 


Y.  BOTSE. 
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latter*!  farm  from  timber  furnished  bjr  the  lat- 
ter, on  the  timber  lo  sawed,  but  merely  pro- 
vides a  manner  of  enforcing  his  common-law 
Hen,  which  he  waived  by  Toluntarily  aurren- 
derlng  the  possession  of  the  maoofactured  lum- 
ber; hence  he  cannot  recover  from  a  trans- 
feree of  a  part  of  the  lumber  sawed  by  him 
the  amount  -which  he  would  be  entitled  to  have 
as  a  condition  prerequisite  to  the  release  of  his 
lien  if  he  had  retained  possession. 

2.  Where  the  owner  of  a  portable  mill  con- 
tracts with  another  to  saw  lumber  for  him 
from  timbws  to  be  furnished  by  the  latter,  and 
subsequently  Tolontarily  surrendered  to  him  a 
part  of  the  lumber  so  sawed,  he  has  a  lien  on 
the  balance  of  the  lumber  retained  for  his 
charges  for  sawing  the  whole  lot,  and  his  lien 
is  not  limited  to  the  charges  for  sawing  the 
lumber  retained. 

S.  On  appeal  by  plaintiff  In  an  action  against 
several  defendants,  he  cannot  complain  of  an 
error  which  only  affects  prejudicially  one  of  the 
defendants^  not  a  party  to  the  appeal. 

Appeal  from  circuit  court,  WasUngton 
coun^;  W.  H.  Edwards,  Special  Jadge. 

Action  by  Frank  Blerly  and  another 
against  Gabe  T.  Boyse  and  others.  From  a 
judgment  in  faTor  of  defendants,  plaintiffs 
appeal.  AfBrmed. 

Mitchell  &  Canble,  for  appellants.  Fred 
M.  Hostetter  and  Morris  &  Bottel,  for  appel- 
lees. 

WTLBSi,  J.  AiveUantB  were  the  owners 
of  and  operating  a  portable  sawmill.  Un- 
der a  contract  with  appellee  Boyse,  they 
moved  their  mill  to  his  farm  for  the  purpose 
of  sawing  lumber  for  blm  from  trees  fur- 
nished to  them  by  him.  Under  their  con- 
tract, they  sawed  122,000  feet  of  lumber,  for 
wblcb  Boyse  agreed  to  pay  them  $3.25  per 
thousand.  Of  this  lumber,  appellee  Boyse 
sold  appellees  Morris  &  Morris  80,500  feet, 
and  api>ellantB  objected  to  the  removal  of  It 
until  a  balance  of  fl07.80  4ne  them  for 
sawing  bad  been  paid,  and  It  was  agreed  that 
the  firm  of  Morris  &  Morris  should  pay  ap- 
pellants said  balance  out  of  the  proceeds  of 
the  money  derived  from  tbe  sale  of  such 
lumber.  When  this  action  was  comutenced 
there  yet  remained  in  the  mill  yard  1S,000 
feet  of  the  lumber  purchased  by  Morris  & 
Morris.  Aiq>ellee  Boyse  was  Insolvent. 
These  facts  are  gathered  from  the  com- 
idalnt  Tbe  prayer  of  the  complaint  Is  tor 
judgment;  that  the  amount  due  be  declared 
a  lien  on  the  lumber  at  the  mill,  and  on  the 
money  derived  from  the  sale  of  the  lumber 
by  Morris  &  Morris;  and  that  tbe  lumber  at 
the  mill  be  sold,  etc. 

The  cause  was  put  at  issue  by  answer  and 
fqily.  Trial  by  the  court,  and  a  special 
sDndtng  of  facts  made,  and  conclusions  of 
law  stated  thereon.  As  the  only  error  as- 
:slgned  IB  that  the  court  erred  In  Its  con- 
•elusions  of  law,  we  have  not  thought  It  nec- 
•essary  to  refer  to  the  pleadings  at  any  length. 
The  facts  found  by  the  court  are  that  ap- 
pellants Blerly  and  Dunn  were  partners, 
:and  were  operating  a  sawmill;  tbat,  un- 
-der  a  contract  with  appellee  Boyse,  they 
uoved  .the  mill  to  his  farm  to  saw  Into  lum- 


ber logs  furnished  by  him,  and  for  such 
sawing  were  to  be  paid  by  him  $3.25  per 
thousand  feet  for  aU  merchantable  lum- 
ber, said  payment  to  be  made  when  tbe  lum- 
ber was  taken  up  from  the  mill  yard;  that 
in  pursuance  to  said  contract  a  large  amount 
of  lumber  was  sawed  and  measured  and 
taken  away  by  Royse;  that  all  logs  that 
were  large  enough  were  to  be  quarts 
sawed;  that  appellee  Boyse,  and  Morris  & 
Morris,  appellees,  entered  into  a  contract  on 
or  about  May  13,  1896,  whereby  the  latter 
were  to  have  all  the  lumber  thereafter  sawed 
on  the  Royse  farm;  that  the  luml>er  was  to 
be  measured  and  taken  up  In  lots  of  15,000 
or  20,000  feet,  and  was  to  be  paid  for  with- 
in 90  days  from  delivery,  and  tlie  money, 
or  so  much  thereof  as  was  necessary,  was 
to  be  paid  In  dlschai^  of  a  certain  judg- 
ment against  Boyse;  that  Morris  &  Morris 
were  also  to  pay  a  suffident  sum  to  pay  the 
expraises  of  manufacturing  and  delivering 
tbe  lumber  so  sold  to  them;  tbat  anwllants 
were  not  parties  to  this  contract,  and  knew 
nothing  of  it  exe^  as  they  had  been  In- 
formed; that  befme  the  commencement  of 
this  action  a  member  of  tlw  firm  of  Morris 
&  Morris  went  to  the  mill  yard  for  the  pur- 
pose of  removing  lumber  so  puicbased  of 
Royse,  when  be  was  informed  tiiat  tiie  saw 
bill  had  not  been  paid,  and  appellants  for- 
bade him  removing  said  lumber  untU  said 
bill  was  paid;  tbat  thereupon  said  member 
of  said  firm  informed  appellants  that  ft  had 
been  arranged  in  the  contract  between 
Boyse  and  said  firm  of  Morris  A  Morris  that 
the  saw  Mil  should  be  paid;  that  upon  this 
statement  appeUants  permitted  said  flnn  to 
remove  about  20,000  feet  of  the  lumber,  leav- 
ing in  the  mlU  yard  about  15,000  to  20,000 
feet;  tbat  thereafter  appellants  (temanded 
payment  for  sawing  the  lumber  moved,  and 
forbade  said  Morris  •&  Morris  and  said 
Boyse  from  removing  any  more  lumber  un- 
less tbe  saw  bill  should  be  paid  when  the 
lumber  was  removed.  The  court  further 
found  that  the  Arm  of  Morris  ft  Morris  was 
not  making  any  defense  to  the  action,  but 
was  ready  and  wlUix^  to  pay  the  money 
to  the  parties  entitied  thereto;  that  there 
Is  due  from  Boyse  to  appellants  a  balance 
of  1178.26;  and  that  Boyse  is  insolvent 
Upon  these  facts  the  court  stated  Ito  con- 
clusions of  law,  as  follows:  (1)  That  appel- 
lants had  a  Hen  on  all  the  lumber  sawed 
on  the  Boyse  farm;  that  they  are  entitled 
to  a  lien  on  all  the  lumber  remaining  in 
the  mill  yard;  that  they  were  entitled  to  a 
lien  upon  the  last  lot  of  lumber  removed 
by  Morris  ft  Morris;  that  said  Morris  & 
Morris  axe  not  required  to  pay  appdlants 
for  said  lumber  moved  away  <mly  a  suffi- 
cient sum  to  pay  for  sawing  tbe  lumber 
moved  over  their  objections,  $3.26  pra  thou- 
sand feet,  there  being  15,787  feet  removed 
t)y  them.  (2)  That  tbe  court  finds  for  the 
plaintiffs  and  against  the  defendant  Boyse 
on  Ills  cross  complainL"  Upon  these  CMkdn- 
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«loiu  of  law  the  conit  pnmoimced  Jodgment 
«B  toUovs:  'That  appellants  recover  of  the 
appellee  Royse  9178.26.  together  with  costs; 
that  appellants  hare  a  lien  upon,  and  are 
«ntttled  to  possession  of,  the  Inmfatf  yet  in 
the  mill  yard  In  the  sum  of  9178.26,  which 
lien  Is  subject  to  satlsfacMon  according  to 
the  terms  of  sections  7268,  7260,  Bums*  Rev. 
SL  1894;  that  appellees  Morris  ft  Morris 
shall  pa7  to  appdlants  the  debt  owing  hy 
them  to  Boyse  for  the  lumber  upon  the  debt 
by  said  Royse  owing  to  said  plaintiffs  the 
sum  of  flfty-one  and  •*/ioo  dollars,  •  •  • 
which  shall,  when  so  paid,  be  a  credit  up- 
on the  above  Judsment"  etc.;  and  that 
Morris  ft  Morris  are  not  liable  for  costs. 

The  first  question  which  suggests  Itself 
for  conslderstlon  Is,  what  Is  the  nature  of 
'the  lien.  If  any,  acquired  by  appellants  upon 
the  lumber  which  they  sawed  under  their 
-contract  with  Royse?  If  tbey  acquired  any 
lien.  It  was  not  a  statutory,  but  a  common- 
law.  Hen.  The  legislature  has  not  provided 
for  acquiring  a  lien  In  such  cases. 

Appellants  urge  that  they  bave  a  lien  un- 
.der  section  7268,  Burns*  Rer.  St  1894.  which 
provides:  "Whenever  any  person  shall  In- 
trust to  any  mechanic  or  tradesman  mate- 
rials to  construct,  alter  or  repair  any  article 
-of  valne,  such  mechanic  or  tradesman,  If  the 
■same  be  completed  and  not  taken  away,  and 
his  fair  and  reasonable  charges  not  paid, 
-may,  after  six  months  from  the  time  socta 
.charges  become  due.  sell  the  same,"  etc. 
This  section  does  not  declare  any  Hen,  but 
merely  provides  a  manner  for  enforcing  a 
•common-law  lien.  Watts  v.  Sweeney,  127 
Ind.  116.  26  N.  E.  680.  In  that  case,  the  su- 
preme court  speaking  of  section  6304,  Rev. 
■St  1881  (being  section  7268,  Bums'  Rev.  St 
IBM),  said:  "This  section  does  not  declare 
-a  Hen,  but  provides  a  manner  of  enftorclng  a 
Uen  which  the  mechanic  has  at  common 
^w."  In  this  action,  therefore,  appellants 
were  not  seeking  to  enforce  a  statutory  Hen, 
for  there  Is  no  statute  In  this  state  creating 
-such  a  lien.  That  being  the  case,  their  rights 
are  governed  by  sections  5304. 6306,  Rev.  St 
1881.  being  sections  7208,  726ft.  Bums'  Rev. 
St.  18&4.  and  tbe  lien  tliat  the  common  law 
gives  them  can  only  be  enforced  by  a  com- 
pliance with  the  statute.  Watts  v.  Sweeney, 
supra.  By  those  provlsons,  the  lien  cannot 
be  enforced  until  six  months  after  the  "char- 
ges become  dne,"  and  then  by  sale  after  no* 
■lice,  etc. 

The  case  of  Holderman  v.  Manter.  104  Ind. 
118,  3  N.  B.  811,  is  In  point.  There  appellee 
-owned  and  operated  a  portable  sawmill.  One 
Kllnehance  contracted  with  Maoler  to  move 
"his  sawmill  to  his  farm,  and  to  saw  lumber 
-out  of  logs  furnished  by  him,  at  an  agreed 
price  per  thousand  feet  Manler  sawed  a 
large  amount  of  lumber,  a  part  of  which 
was  moved  by  Kllnehance.  and  a  part  plied 
up  In  the  mill  yard  by  a  man  employed  by 
'kllnehance.  The  latter  failed,  and  sold  the 
iamber  so  piled  np  to  appellants.  They  made 


a  donand  on  Mania-  fw  ttie  lattb«,  who  re- 
fused to  surrender  possession  of  It  nntn  his 
(diarges  for  sawing  were  paid.  Appellants 
refused  to  pay  such  charges,  and  bronght  an 
action  In  replevin  to  recover  possession  of 
the  lumber.  It  was  held  that  where  a  mill 
owner  contracts  to  saw  lumber  for  another 
at  a  stipulated  price  per  thousand  feet,  his 
lien  Is  not  limited  to  any  given  lot  of  lumber 
for  tbe  price  of  sawing  the  same,  bnt  extends 
to  tbe  quantity  In  his  possession  for  any  gen- 
eral balance  due  him.  It  was  further  held 
that  the  voluntary  surrender  of  the  posses- 
sion of  the  property  upon  which  a  lien  Is  held 
operates  as  a  waiver  of  the  Hen,  but  In  that 
particular  case  It  was  held  that  the  permis- 
sion of  appellee  extended  to  an  employ^  of 
Kllnehance  to  pile  up  the  lumber  In  the 
miU  yard  was  not  a  surrender  of  the  pos- 
session of  the  lumber.  That  the  volnntary 
surrender  of  the  property  in  such  case  Is  a 
waiver  of  the  lien,  see,  also.  Ind.  Stat  Liens, 
I  1480;  Plcquet  v.  McKay.  2  Blackf.  466: 
Hanna  v.  Phelps,  7  Ind.  21;  Tucker  v.  Tay- 
lor, 53  Ind.  08;  Legg  v.  Wlllard,  17  Pick.  140. 

Each  paragraph  of  the  complaint  and  tbe 
special  findings  show  n  volnntary  surrender 
of  the  possession  of  the  lumb^  on  the  part 
of  the  appellants,  and  hence,  as  we  have 
shown  from  the  authorities  cited,  they  waiv- 
ed their  right  to  assert  their  lien.  As  to  the 
lumber  that  still  remains  In  tiie  mill  yard, 
appellants  have  a  lien  for  the  general  bal- 
ance due  them  under  their  contract,  and  may 
enforce  It  under  the  statute.  Under  tbe  au- 
thorities, tbe  complaint  did  not  state  any 
cause  of  action  against  the  appeUees  Morris 
&  Morris,  but  tbey  have  not  assigned  any 
cross  errors,  and  In  the  brief  of  counsel  they 
say:  "But  defendants  have  not  assigned 
cross  errors,  and  are  making  no  complaint 
of  the  Judgment"  If  there  was  any  error 
committed  by  the  ti-Ial  court  It  was  against 
the  appellees  Morris  &  Moms,  and  of  this 
appellants  cannot  complain.  AppeUants  were 
entitied  to  a  personal  judgment  against  ap- 
pellee Royse  for  the  balance  due  them,  and 
were  also  entitied  to  enforce  their  common- 
law  Hen  upon  tbe  lumber  remaining  In  their 
possession.  These  the  Judgment  gives  them. 
They  did  not  bave  any  Hen  that  could  be 
enforced  in  an  action  of  this  character,  and 
the  record  does  not  present  any  error  to  wai^ 
rant  a  reversal.  Judgment  affirmed. 


OS  Ind.  App.  ns) 
JESSES  et  al.  v.  PIEROE  et  al. 
(Appellate  Coart  of  Indiana.    Jane  27,  1900.) 

HtTNICIPAL  CORPORATIONS  —  STREBT-AS8KSB- 
HBNT  LIEN— FORECL03URE~PATMSNT 

OP  ASSESSMENTS  DUB. 
Under  Bums'  Hev.  St.  18&4,  fi  4297,  de- 
claring that  on  a  town's  failnre  or  refusal  to 
pay  certificates  or  bonds  for  a  street  improve- 
ment or  on  its  failure  to  collect  assessments 
when  doe,  the  owner  may  collect  the  Hame 
and  foreclose  the  lien;  and  section  4294,  maUng 
the  treasurer's  certificates  of  payment  of  as- 
sesBmenta  a  discharge  of  the  Hen  to  the  extent 
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Hi  ttaa  MgrmentB,— where  defendants,  who  had 
undertaken  to  pay  their  asctrasments  by  install- 
ments, had  paid  the  installments  due  to  the 
county  treasurer,  the  holders  of  unpaid  coupons 
are  not  entitled  to  foreclose  the  lien  of  the  as- 
aeaaments,  bat  mast  resort  to  the  special  fnnd 
in  the  hands  of  the  treasurer,  set  apart  tor  the 
payment  of  the  cost  of  the  impEOTemait. 

Appeal  from  circuit  court,  Newton  county; 
S.  P.  ThompBon,  Judge. 

Action  by  John  H.  JesBen  and  others  against 
George  Pierce  and  others  to  foreclose  street- 
assessment  Uens.  Judgment  for  d^endants, 
and  plaintiffs  appeal.  Affirmed. 

Cummlngs  &  Darrocfa,  for  appellants. 
Saunderatm  &  Onnningham,  for  appellees. 

BLACK,  J.  The  board  of  trustees  of  the 
town  of  Brook,  In  Newton  county,  caused  the 
improvement,  under  contract,  of  a  certain 
street  In  the  town.  The  appellees,  owners  of 
adjoining  lots,  executed  the  written  agree- 
ment necessary  in  such  cases  to  entitle  them 
to  pay  their  several  assessments  in  10  an- 
nual installments.  The  board  of  trustees, 
in  payment  for  the  improvement,  Issued  to 
the  contractors,  the  appellants,  a  street-im- 
provement  bond,  with  coupons  payable  at  a 
speclSed  bank  in  said  towo,->the  first  coupon 
due  tiie  first  Monday  in  May,  beijig  May  2, 
1808,  and  the  second  the  first  Monday  iu 
November,  being  November  T,  1888,— and  or- 
dered that  the  deferred  payments  of  those 
entitled  to  pay  their  assessments  In  Install- 
ments be  placed  npon  the  tax  dnpllcate,  and 
be  collected  In  the  same  manner  as  other 
town  taxes  are  collected;  and  In  January, 
.  1898,  the  board  of  trustees  caused  the  county 
auditor  to  place  the  assessments  against  the 
lots  of  the  appellees  upon  12ie  tax  duplicate, 
and  to  dellvR  the  duplicate  to  the  county 
treasurer,  showing  the  Installments  and  in- 
terest payable  on  the  first  M(Hiday  of  May, 
1806,  and  the  Interest  payable  on  the  first 
Monday  ot  November,  180S.  Tbe  appellants 
on  the  8tta  of  October.  1898.  the  first  coupon 
being  unpaid  and  stlU  held  by  them,  brought 
suit  against  the  appellee  Pierce,  and  on  the 
20th  ot  December.  1898.  the  first  and  second 
coupcms  being  unpaid  and  held  by  tbe  appel- 
lants, they  brought  another  suit  against  the 
other  appellees;  In  eadi  suit  seeking  to  fore< 
close  the  Uens  of  the  several  assessments. 
These  suits  were  consolidated  for  trlaL  The 
lDstallm»t8  of  the  sevwal  assessments  upon 
the  tax  duplicate  payable  on  or  before  tlie 
first  Afonday  of  May  were  paid  at  that  date 
to  the  county  treasurer  by  aU  of  the  appel- 
lees except  the  appellee  Pierce,  who  paid  that 
Installment,  with  10  per  cent  thereof  added 
thereto,  to  tiie  coun^  treasurer,  on  the  ITth 
of  September,  1898;  and  prior  to  tbe  first 
Monday  ot  Novonber.  1898,  the  InstallmoitB 
payable  on  or  before  that  date  by  the  appel- 
lees were  paid  by  them,  respectively,  to  said 
treasnrer.  The  amounts  so  paid  to  the  coun- 
ty treasurer  remain  In  his  bands,  and  the  on- 
ly matter  for  decision  is  the  question  whetli- 
er,  notwithstanding  the  payments  to  the 


county  treasurer  of  the  Installments  upon  tbe 
tax  duplicate  as  above  stated,  the  appellants, 
still  holding  the  unpaid  coupons,  were  entitled 
to  foreclose  the  liens  of  the  assessments.  It 
Is  proper  to  recite  some  of  the  statutory  pro- 
visions relating  to  street  Improvements  in 
cities  and  towns,  it  is  provided  by  section 
^00,  Bums'  Rev.  St  1894  (jsectlon  6773,  Hor- 
ner's Rev.  St  1897),  that  the  cost  of  the 
street  Improvement  shall  be  estimated  ac- 
cording to  the  whole  length  of  the  part  of  the 
street  to  be  improved,  per  running  foot  and 
the  city  or  the  incorporated  town  shall  be  lia- 
ble to  the  contractor  for  the  contract  price 
of  the  improvement  and  the  city  or  Incor- 
porated town  shall  have  a  lien  upcHi  such 
lots  or  parts  of  lots  from  the  time  the  Im- 
provement Is  ordered  for  such  costs  ot  im- 
provement collectible  as  by  tb»  statute  pro- 
vided, and  that  the  assessments,  with  inters 
est  accruing  thereon,  shall  be  a  liea  upon  the 
property  assessed,  and  '*8hall  remain  a  lien 
untU  fully  paid";  and  If  the  ci^  or  Incor- 
porated town  shall  fall,  neglect  or  refuse  to 
promptly  enforce  and  collect  such  assessment 
when  dn^  the  owner  or  holder  of  any  the 
bonds  or  certificates  thereinafter  mmtUmed 
may  foreclose  such  Uen  or  Uens,  and  shall 
recover.  In  addition  to  the  amount  of  said 
bonds  and  Interest  and  all  costs,  a  reasonable 
attorney's  fee.  In  section  4297,  Bums*  Bev. 
St  1894  (section  6779.  Homer's  Ber.  St 
1897),  It  Is  provided  that  It  shaU  bft  lawful 
for  the  city  or  Incorporated  town  to  provide 
by  ordinance  for  tbe  Issuance  of  certificates 
or  bonds  to  contractors,  who,  under  contract 
with  the  city,  shall  have  constructed  any  wada 
improvement  In  paym«it  tfaerefw.  and  that 
such  certificates  and  bonds  shall  transfer  to 
the  c<mtractor  and  bis  assigns  all  the  rfght 
and  Interest  ot  the  dty  at  town  to.  in,  and 
with  respect  to  every  such  assessment,  and 
the  lien  thereby  created  against  the  property 
of  su<^  owners  assessed  ss  shall  avail  them- 
selves of  the  provisions  of  the  statute  to  have 
their  asBoaamenta  paid  In  InstallmentB,  and 
shall  authorize  such  contractor  c«  his  assigns 
to  receive,  sue  for,  and  collect  or  have  col- 
lected, every  such  assessment  embraced  In  aqy 
such  certificate  or  bond,  by  or  tbrougb  any 
of  the  methods  provided  by  law  for  tbe  col- 
lection ot  assessment!  for  local  improvranoits, 
including  the  provisions  of  this  statute.  "And 
if  the  dty  or  town  shall  fail,  ne^ect  w  re- 
fuse to  pay  said  certificates  or  bonds,  or  to 
promptiy  collect  any  such  assessments  when 
due,  the  owner  of  any  such  certificates  or 
bonds  may  proceed  In  his  own  name  to  col- 
lect such  assessments  and  foreclose  the  Uen 
thereof  In  any  court  of  competent  Jurisdic- 
tion." Any  number  of  holders  of  such  cer- 
tificates or  bonds  for  any  single  Improvement 
may  Join  as  plaintiffs,  and  any  number  of 
owners  of  the  property  on  which  the  same  are 
a  Uen  may  be  Joined  as  defendants,  in  such 
suit  The  appellants,  in  their  suit  to  fore- 
close the  lien  of  the  assessments,  rely  npon 
the  above  provision  that  If  the  city  or  town 
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shall  fall, .  ne^flect,  or  refuse  to  pay  tbe  eer- 
tfflcates  or  bonds,  or  to  promptly  collect  any 
assessment,  when  due,  such  a  suit  will  lie. 
It  la  provided  In  section  4294,  Bums'  Bev.  St 
1804  (section  6T77,  Homer's  Bev.  St  1807), 
that,  when  bonds  have  been  requested  as 
therein  Indicated,  the  common  council  of  the 
city,  or  the  board  of  trustees  of  the  town, 
shall  cause  tbe  assesament  and  bonds  to  be 
placed  upon  tbe  city  or  town  tax  duplicates, 
and  charged  against  tbe  several  lots,  etc,  10 
per  cent  for  each  successive  year  for  10 
years,  adding  to  the  several  amounts  Interest 
payable  semiannually,  and  the  first  10  per 
cent  shall  be  due  and  payable  wben  the  first 
tax  falls  due  and  is  payable  after  the  assess- 
ment Is  made,  and  the  assessment  as  made, 
together  with  tbe  interest  thereon,  shall  be 
a  Uen  upon  the  several  lots,  etc,  to  tbe 
same  extent  that  taxes  are  a  Hen  upon  such 
property,  and  shall  be  collectible  in  the  same 
way  that  taxes  an  collectible,  or  In  such 
manner  as  the  common  ooancU  or  board  of 
trustees,  by  ordinance,  shall  prescribe,  and 
tbe  law  governing  tbe  collection  of  taxes 
■hall,  09  far  as  applicable,  regulate  and  gov- 
ern the  collection  of  anch  aasesBments,  and 
anch  assessmenta,  and  the  inxKeeda  arising 
therefrom,  shall  constltate  a  special  fund  for 
the  payment  of  the  coats  of  the  Improvement 
and  the  bonds  and  certlflcatea  Issued  therefpr, 
and  for  no  other  purpose.  And  In  section 
42M,  Bums'  Rer,  St.  1894  (section  6777,  H<n!- 
ner'B  Rev.  St  1807),  fbete  Is  also  a  provldon 
that  whenever  any  paymott  shall  be  made 
npon  any  of  andi  asseaamenta,  It-  duiU  be  tbe 
duty  of  the  treaanrer,  contnuitor.  ot  omier 
of  the  assessment  bonds,  or  certificates  or 
inatallments  of  assessments,  receiving  such 
payment  to  enter  upon  the  proper  record  the 
receipt  at  such  m<ney,  and  such  receipt  shall 
be  ■  discharge  of  the  Uen  of  such  assessment 
to  the  exeat  of  such  payment  In  constru- 
ing any  particular  provision  of  the  statute, 
It  most  be  considered  in  connection  with  all 
other  pertinent  provl^ns  of  tbe  same  enact- 
ment; and  the  langni^  of  Ibe  particular 
provlalon  should  be  ^iplled.  If  possitfle,  ao  aa 
to  allow  effect  to  the  ^parent  meaning  of 
tbe  other  particular  provlsltm,  and  so  as  to 
accord  with  tbe  intention  reasonably  Infer- 
red from  the  statute,  considered  as  a  consist- 
ent whole.  The  statute  made  it  obligatory 
upon  tbe  appellees  to  pay  tbe  Installments 
upon  the  tax  duplicate  to  the  treasurer,  whldi 
tbey  did.  By  the  express  provisions  of  the 
statute,  the  treasorer'a  receipt  of  the  money 
discharged  the  lien  of  ^  assessment  to  the 
extent  of  the  payment  Whatever  meaning 
may  be  ascribed  proi}erly  to  the  provision  on 
which  the  appellants  rely.  It  cannot  be  allowed 
tbe  effect  of  autiiorlzing  collection  by  snit 
from  the  lot  a-waet  who  has  paid  the  accrued 
-natallments  In  compliance  with  the  positive 
requirements  of  the  statute,  or  as  giving  the 
remedy  of  foreclosure  of  a  lien  whlcb  has 
been  dlschanred  to  the  extent  to  whlcb  the 
claim  thereby  secured  has  matured.  The 
non^jr  raotfvisd  by  tbe  trraaurer  from  ttut 


appellees  became  part  of  a  special  fund  devot- 
ed exclusively  to  tbe  pajmaent  of  the  costs 
of  the  street  Improvement  and  the  bond  held 
by  the  appellants,  and  to  that  fund  they  most 
resort.  Judgment  afiOrmed. 


(2«  Ind.  App.  88) 

KNIGHTS  TEMPLABS*  &  MASONS'  UFB 

INDSIUMITr  CO.  V.  DUBOIS.  1 
(Appellate  Court  of  Indiana.   Jane  27,  1000.) 

mSURANCB— PLBADINO-mCHIBIT—BILL  OF 
BXCBFTIONS. 

1.  In  an  action  on  an  insurance  policy,  It  Is 
not  necessary  to  make  the  application  s  part 
of  the  complaint 

Z  A  bill  of  exceptions  recited  that  a  policy 
of  insnrance  was  "offered"  in  evldeoce  and 
marked  "Exhibit  A,"  and  then  followed  the 
policy  sued  on.  blU  began  by  statins  that 

tbe  following  evidence  wss  'introduced,  and 
closed  with  the  recital,  aifrned  by  the  judge, 
that  "this  was  all  the  evidence  given  in  the 
cause.'*  Held  to  show  that  the  policy  was  In- 
troduced In  evidence. 

Appeal  from  circuit  court,  Warrick  coun- 
ty: E.  M.  Swan,  Judge. 

Action  by  Elizabeth  Dubois  against  the 
Knights  Templars'  &  Masons*  IJfe  Indem- 
nity Company.  Judgment  for  plaintiff,  and 
defendant  appeala.  Affirmed. 

Gavin  ft  Davis,  for  appellant.  Hatfield  ft 
Bemenway,  for  app^ee. 

HBNIflT,  J.  This  action  was  commen* 
ced  by  appellee  to  recover  against'  appellant 
on  ■  pt^cy  of  Inanranoe  isaned  by  appdlant 
on-  tbe  lifto  of  ono  George  M. 'Dnbola,  the 
btuband  of  Appellee,  whlcb  policy  was  pay- 
able to  appellee  at  the  death  of  the  inanred. 
A  demurrer  was  filed  to  the  complaint  and 
orerraled.  Appellant  then  filed  an  antww 
In  two  paragn4)ba.  1V>  tbe  affirmative  an- 
swer, appellee  filed  a  goaeral  dailal.  The 
cause  was  anbmltted  to  a  Jnry  for  trial, 
wblcb  resDlted  In  a  TOrdlct  for  ivipellea^ 
and  OTer  appellantfa  motion  for  a  new  trial 
the  court  nmdo^d  Judgment  npon  the'  ver- 
dict Tbe  errors  assigned  are:  First,  that 
tbe  court  erred  In  overruling  appellant's  de- 
murrer to  the  complaint;  second,  that  the 
court  erred  In  overmllng  appellant's  motion 
for  a  new  trial. 

Under  the  first  specification  of  the  assign- 
ment of  errors,  counsel  for  appellant  urge 
that  the  complaint  Is  Insufficient  because  a 
copy  of  the  application  la  not  filed  with  the 
complaint  A  copy  of  the  policy  of  insur- 
ance was  filed  with,  and  made  a  part  of,  the 
complaint;  and  this,  we  think,  was  all  that 
was  necessary.  It  has  been  held  In  several 
cases  by  the  supreme  court  of  this  state 
that  It  la  not  necessary,  In  an  action  upon 
a  policy  of  lunrance,  to  make  tbe  applica- 
tion a  part  of  the  complaint  This  point  was 
decided  In  the  following  cases:  Insurance 
Co.  T.  KesBler.  84  Ind.  810;  fiinmnee  Co. 
T.  Wller,  100  Ind.  02. 

Under  the  second  specification  of  tbe  as- 
signment of  errors,  counsel  foe  appellant 

*  Wtlwariin  dSBlsQi 

Digitized  by  Google 


944 


67  MOBTHEASTERN  BEPO&TBB. 


(iDd. 


flnt  dfBcnn  the  snffldeney  of  tlie  eTldence 
to  anutaln  tbe  rerdlct  Tbe  action  being 
founded  upon  a  poUcy  of  Insurance  Issued 
by  appellant  upoQ  the  life  of  one  George 
M.  Dubois,  It  tras  necessary  that  the  policy 
of  Insurance  should  be  introduced  in  evi- 
dence, and  It  Is  contended  that  the  policy  of 
Insurance  was  not  Introduced  In  evidence; 
that  all  that  was  done  by  appellee  upon 
the  trial  of  said  cause  was  to  offer  In  evi- 
dence the  policy  of  Insurance;  and  that 
this  offer  was  all  that  the  record  shows 
was  d<me.  Tbe  bill  of  emeptlons  shows 
the  following:  ''Halntift  offers  the  policy 
of  Insurance  in  evidence,  which  is  marked 
'Plalntirs  Exhibit  A,*  and  which  reads  as 
follows."  Immediately  following  this  offer 
there  appears  In  the  bill  of  exceptions  a 
policy  of  Insurance  issued  upon  the  life  of 
George  M.  Dubois,  and  payalde  at  his  death 
to  appellee;  also,  the  ajq^Ucatlon  and  tbe 
medical  examiner's  report  It  will  be  fnr^ 
ther  noticed  that  no  objection  was  made  to 
the  introduction  of  the  policy  of  insurance 
In  evidence.  The  bill  of  exceptions  begins  as 
follows:  "Be  it  further  remembered  that  on 
the  trial  of  said  cause  the  following  evidence 
was  introduced  by  the  parties,  respective- 
ly, and  the  following  offers  to  prove,  with 
the  rulings  ot  the  court  made  thereon;  and 
the  objections  and  exceptions  thereto  were 
saved  by  the  parties,  respectively,  to  wit" 
And  at  the  close  of  the  bill  of  exceptions  Is 
the  following  recital,  which  Is  signed  by  tbe 
Judge  of  the  trial  court:  "And  this  was  all 
the  evidence  given  In  tbe  cause."  The  ob- 
jection made  by  counsel  for  appellant  is  ex- 
tremely technical,  and,  upon  a  casual  ex- 
amlnation,  would  seem  to  be  supported  by 
the  authorities.  But  a  careful  examination 
of  the  cases  cited  shows  that  they  are  dis- 
tinguishable from  the  case  at  bar,  and  that 
this  case  is  in  every  respect  similar  to  the 
case  of  Harris  v.  Tomllnson,  130  Ind.  426. 
90  N.  B.  214.  In  the  last  case  cited,  the 
bill  of  exceptions  recites,  in  Its  Introductory 
clause,  that  the  plalntlCT,  "to  maintain  the 
Issue  on  his  part  and  behalf.  Introduced  tbe 
following  testimony,"  and  In  every  Instance 
the  term  "offered  In  evidence"  Is  used  where 
the  term  "Introduced  in  evidence"  should 
have  been  used;  but  at  the  close  of  tbe  bill 
of  exceptions  was  a  statement  that  this  was 
all  the  evidence  given  In  the  cause.  Tbe  bill 
of  exceptions  also  showed  that  In  connec- 
tion with  each  Instrument  given  In  evi- 
dence, the  word  "offered"  appeared  wbere 
the  word  "Introduced"  should  have  been 
used.  But  it  was  held  by  the  court  that  in- 
asmuch as  the  record  affirmatively  showed 
that  all  the  evidence  offered  was  Introduced, 
and  constituted  a  part  of  that  whicb  the 
bin  said  was  the  evidence  given  In  the  cauae, 
the  bill  was  not  fatally  defective  on  that 
account  The  facts  as  stated  above  are  pre- 
sented by  the  record  in  the  case  under  con- 
sideration, and  they  are  distinguishable 
from  the  facts  presented  In  the  rase  of 
Bank  T.  IXMk.  182  Ind.  424.  81  N.  E.  HIS; 


Feck  T.  Railroad  Go.,  101  Ind.  868;  Fellauer 
T.  Van  Valzah.  9S  Ind.  128;  and  I^on  v. 
Davis.  Ill  Ind.  384.  12  N.  E.  714.  Gonalder. 
ing  the  policy  of  insurance  as  Introduced  in 
evidence,  we  must  hold  that  there  was  evi- 
dence to  sustain  every  matwlal  averment 
of  appellee's  complaint  and  that  the  evi- 
dence was  sufficient  to  sustain  the  verdict 
and  Judgment 

It  Is  next  objected  by  counsel  for  appe- 
lant that  the  court  erred  Is  givli^;  to  tlie 
Jury  certain  instmctions.  We  have  care- 
fully examined  all  the  InstmctlonB,  send,  tak- 
en as  a  whole,  they  certainly  present  appel- 
lant's case  in  as  favorable  a  light  as  the 
law  win  Justify.  Every  statement  of  law 
contended  for  by  appellant  was.  In  a  point- 
ed manner,  bron^t  to  the  attention  of  the 
Jniy.  We  very  much  doubt  If  the  right  re- 
sult was  reached  by  the  court  and  Jury  In 
the  trial  of  this  cause,  but  ttie  record  does 
not  present  any  reversible  error.  The  Jndg- 
mmt  Is  thu^te  affirmed. 


(SB  IbO.  Avp.  U7> 

LAPATErrTB  CARPET  00.  v.  STAFFORD. 

(Appellate  Oourt  of  Indiana.    Jane  26.  1900.> 

MASTER  AND  SERVANT— INJURY  TO  SERVANT 
— DEPECTIVB  MACHINERY— MASTER'S  NEOLI- 
aSNCE— ALLBaATIONa-eOFFIGIBNCY  —  CON- 
TRIBUTORY NEaUQENCE^--TIHS  OF  INJURY. 

1.  Where  a  servant  claimed  for  injuries  caus- 
ed by  an  uncovered  yarn-drying  machine, 
which  it  was  not  tbe  absolute  duty  of  the  mas- 
ter to  keep  covered,  allegations  that  he  was 
18  years  old,  that  he  was  not  instructed  as  to 
the  dangerous  condition  ot  the  machine,  and 
that  he  worked  In  a  narrow  paBsa^reway  filled 
with  dense  steam,  malting  It  difficult  to  see, 
without  allegations  that  he  did  not  know  the 
machine  was  nncovoed  mr  dangerous  to  oper- 
ate, that  he  was  inexperienced,  or  tliat  tbe 
master  knew  his  age  and  InexperieQce.  or  that 
he  was  ignorant  of  the  conditioas  in  the  pas- 
sageway, were  insufficient  to  diarge  neglig^ce 
of  the  master. 

2.  Allegations  that  a  master  neglected  to 
keep  the  rim  of  a  machine  In  repair,  in  that  tbe 
sections  were  loose  and  joints  separated,  and 
splints  and  slivers  projected  above  its  surface, 
and  that  injuries  resulted  to  a  servant  in  con- 
sequence of  such  rim  being  out  of  repair,  were 
Insufficient  to  state  a  cause  of  action  for  neg- 
ligence, since  there  Is  no  allegation  that  the 
want  of  repair  causing  the  injury  was  tliat  as 
to  which  negligence  was  chart^  or  of  any  act 
or  omiasion  of  the  master  causing  the  Injury. 

3.  Allegations  that  a  master  was  negligent 
in  failing  to  cover  and  lieep  in  repair  a  ma- 
chioe  by  which  a  servant's  injuries  were  in- 
flicted are  InBufGcient  to  Justify  recovery,  where 
there  is  no  averment  or  showing  that  the  in- 
juries were  caused  by  such  negligence. 

4.  Where  a  servant  alleged  that  while  in  per- 
formance of  his  duties,  without  negligence  on 
his  part  in  conseiiuence  of  an  uncovered  yam- 
drying  machine,  an  unrepaired  tub  therein, 
and  a  narrow  passageway,  yam  carried  b; 
him  was  caught  around  a  spindle,  twisting  his 
arm  off,  and  that  without  negligence  on  his 
part  such  yam  was  caught  by  a  defective  spin- 
dle, pulling  his  arm  aRSinat  the  spindle  atut 
twisting  It  off,  no  Sufficient  absence  of  contrib- 
utory ne^igence  was  alleged  to  justify  recov- 
ery, since  the  allegations  that  he  was  free  from 
negligence  only  show  freedom  from  fault  to  the 
time  the  yarn  was  caught  and  not  to  the  time 
of  tlie  injury.      ■  '  ^ 
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Appeal  from  superior  court,  Tippecanoe 
county;  W.  De  Witt  Wallace,  Judge. 

Action  for  Injuries  by  Benjamin  Y.  Staf- 
ford, by  Ouy  O.  Stafford,  his  next  friend, 
against  the  Lafayette  Carpet  Company. 
From  a  Judgment  In  favor  of  the  ^aintlff, 
defendant  appeals.  Reversed. 

Stuart  Bros.  &  Hammond,  for  ai^itilant. 
Thompson  &  Storms,  for  appellee. 

OOMSTOCK,  J.  On  January  12, 1897.  ap- 
pellee, then  lacking  8  days  of  being  18  years 
of  age,  while  In  the  employment  of  appel- 
lant, lo6t  his  left  arm  by  falling  Into  the 
"whlzzer,"  a  machine  used  for  the  purpose 
of  extracting  water  from  yam.  His  amend- 
ed complaint  to  recover  damages  for  said  in- 
Jury  was  in  three  paragraphs.  Appellant 
demurred  to  each  paragraph  for  want  of 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sustained  as  to  the 
second,  and  overruled  as  to  the  first  and 
third,  paragraphs;  to  which  rulings  as  to 
the  ftrst  and  third  paragraphs  appellant  ex* 
cq»ted.  Appellant  answered  by  the  general 
denial.  There  was  a  trial  by  Jury,  and  a 
gmeral  verdict  returned  in  favor  appdh 
lee,  assessing  his  damages  at  $1,660.  With 
their  general  verdict  the  jury  also  returned 
answers  to  Interrogatories  submitted  by  ap- 
pellant. Appelant  filed  a  written  motion 
for  Judgment  In  its  favor  on  the  special  find- 
ings of  the  Jury  In  answer  to  interrogatories, 
notwithstanding  the  general  verdict  It  al- 
so moved  for  Judgment  in  Its  favor  upon  the 
statements  In  the  pleadings,  notwithstand- 
ing the  general  verdict  These  motkms 
were  overruled,  and  exceptions  were  taken. 
The  court  sustained  ai^llee*s  motion  for 
judgment  on  the  general  verdict,  to  which 
ruling  appellant  excepted,  and  Judgment 
was  rendered  in  favor  of  appellee  for  the 
amount  of  the  verdict  The  foregoing  ad- 
verse rulings  to  the  appellant  are  assigned 
as  err<v. 

The  whlzzer  into  which  appellee  fell  and 
received  his  injury  is  thus  described  in  the 
complaint:  "That  said  whlzzer  Is  made  of 
a  large  circular  Iron  frame,  which  rises  from 
floor  to  a  height  of  about  2  feet,  with  a  top 
rim  about  3%  to  4  Inches  wide;  that  said 
iron  frame  was  about  4  feet  In  diameter; 
that  arising  from  said  Iron  rim,  there  were 
three  iron  beams,  bolted  onto  the  said  rim, 
which  rise  in  a  circular  direction,  and  meet 
about  2^  feet  above  the  center  of  the  plane 
of  the  iron  rim,  and  there  forming  the  upper 
boxing  for  the  spindle,  which  spindle  ex- 
tends down  through  the  center  of  the  Iron 
frame  Into  a  lower  boxing;  that  fastened  on 
the  bottom  of  said  spindle,  and  Immediately 
above  the  lower  boxing,  and  Inside  of  said 
Iron  frame.  Is  a  circular  tub,  made  of  wood 
and  Iron,  the  top  rim  of  which  is  wood, 
placed  thereon  in  sections,  which  fit  closely 
together  when  placed  thereon  properly,  and 
when  said  rim  Is  in  proper  repair;  that  said 
top  wooden  rim  of  said  tub  was  nearl;|r  op 
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a  level  with  the  rim  of  said  Iron  frame,  and 
formed  a  circle  Inside  and  closer  to  the  cen- 
ter than  said  Iron  frame,  so  that  it  was  ex- 
posed and  unprotected;  that  said  three  Iron 
beams  arising  from  said  rim  were  located 
on  the  north,  west  and  south  side  of  said 
frame,  forming  a  semlcircumference,  and 
left  an  open  space  of  one-half  the  circum- 
ference on  the  east  side  of  said  whlzzer." 

It  Is  averred  In  both  paragraphs  of  the 
complaint  that  appellee  was  18  years  of  age 
at  the  time  of  his  injury;  that  appellant 
failed  to  give  him  any  Instructions  as  to  the 
dangerous  condition  of  the  machine;  but 
there  Is  no  averment  that  ap[>ellee  did  not 
know  that  the  machine  was  uncovered,  nor 
that  he  did  not  know  of  the  danger  of  oper- 
ating the  machine,  nor  that  he  was  Inexperi- 
enced, nor  that  appellant  knew  his  age  and 
inexperience.  It  Is  also  averred  that  appel- 
lee worked  in  a  narrow  passageway.  In  which 
it  was  difficult  to  see  because  of  ttie  dense 
steam,  but  It  does  not  aver  that  appellee 
was  Ignorant  of  these  conditions.  These 
averments  were  not  sufficient  therefore,  to 
charge  negligence  on  the  part  of  appellant 
as  to  the  whiser's  being  uncovered,  and  as 
to  the  narrow  passageway,  and  the  presence 
of  the  steam.  There  was  no  absolnte  duty 
on  the  part  of  the  appellant  to  cover  the 
whisser.  Guedelhofer  v.  Bmsting  (Ind. 
App.)  65  N.  B.  113,  and  authorities  there  cit- 
ed. See.  also,  Stephenson  v.  Duncan  (Wis.) 
41  N.  W.  337;  Naylor  v.  Railway  Co.,  6S 
Wis.  661,  U  N.  W.  24:  Hobbs  v.  Stauer.  62 
Wis.  108,  22  N.  W.  163;  Foley  v.  Machine 
Works,  149  Mass.  294,  21  N.  B.  804.  4  L.  R. 
A.  61;  Gilbert  v.  OuUd.  144  Mass.  601,  12 
N.  B.  868;  Ooodnow  v.  Emery  Mills.  146 
Mass.  261,  16  N.  B.  676;  Murphy  r.  Rubber 
Ga,  169  Mass.  266,  34  N.  B.  2^;  Hale  v. 
Gheney,  169  Mass.  268,  34  N.  B.  265;  Stuart 
V.  Railway  Go.,  168  Mass.  891.  40  N.  B.  180; 
I>owney  v.  Sawyer,  167  Mass.  418,  32  N.  B. 
654;  Schroeder  v.  Car  Co.,  56  Mich.  132,  22 
N.  W.  220;  Coombs  v.  Cordage  Co..  102 
Mass.  572;  Sjogren  v.  Hall,  63  Mich.  274, 
18  N.  W.  812;  Palmer  v.  Harrison,  57  Mich. 
182,  23  N.  W.  024;  Young  v.  Mattress  Co.,  79 
Iowa,  415,  44  N.  W.  093;  Railway  Co.  v. 
McCormlck,  74  Ind.  440;  Larson  v.  Kuapp, 
Stout  &  Co.  Company  (Wis.)  73  N.  W.  992; 
Mackln  v.  Refrigerator  Co.,  100  Mich.  276, 
58  N.  W.  999. 

Counsel  for  appellee  say  In  their  able  brief 
that  the  statute  required  appellant  to  cover 
its  machinery,  quoting  section  7087h,  4 
Burns'  Rev.  St.  (Acts  1887,  p.  101,  |  8). 
This  act,  however,  even  if  applicable  to  the 
case  before  us,  did  not  go  Into  effect  until 
after  appellee  received  hla  injury. 

The  objections  to  the  first  and  third  para- 
graphs of  the  amended  complaint  are  (1) 
that  they  are  insufficient  for  falling  to  aver 
directly,  or  stating  facts  showing,  that  ap- 
pellee's Injury  occurred  through  the  negli- 
gence of  the  appellant  and  In  falling  to 
show  that  the  alleged  defects  in  the  rim  or 
Vlndle  were  the  proximate  causie  of.  such 
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injuries;  (2)  that  tbey  are  Insufficient  for 
want  of  ETerments,  or  statement  of  tacts, 
showing  that  appellee's  Injuries  were  receiv- 
ed without  fault  or  negligence  upon  his  part 

The  negligence  charged  against  appellant 
In  the  first  paragraph  Is  that  "defendant 
neglected  Its  duty,  and  failed  to  keep  said 
machine  in  repair,"  especially  that  part 
known  as  the  "rim"  of  the  tub;  that  said 
rim  was  made  of  wood,  and  was  out  of  re- 
pair, in  this:  that  the  sections  were  loose,  and 
the  joints  of  the  same  did  not  come  close  to- 
gether; and  that  said  rim  was  worn  rough, 
so  that  parts  (commonly  called  "splints"  or 
"slivers")  of  the  top  and  edge  projected 
slightly  above  the  surface  of  the  same.  "In 
consequence  of  the  rim  of  said  tub  being  out 
of  repair,  the  yam  which  he  was  carrying  on 
his  left  arm  was  caught  by  the  rough  part  of 
said  rim,"  etc.  There  is  no  averment  that 
the  want  of  repair  was  the  same  before 
Bifated,  nor  that  any  act  or  omission  of  ap- 
pellant was  the  cause  of  the  yarn  catching 
In  the  rim.  The  fact  that  the  rim  was  out 
of  repair,  and  caused  the  yam  to  catch,  may 
have  been  a  different  defect  from  that  with 
which  appellant  is  charged  with  being  negll- 
eent  Presamptions  will  not  be  Indulged  In 
faTOr  of  the  pleader. 

The  avermfflit  of  negligence  In  the  third 
paragraph  follows  the  description  of  the  de- 
fects In  the  spindle,  and  Is  as  follows:  "De- 
fendant neglected  Its  duty,  and  failed  to 
place  any  covering  or  netting  over  the  rear 
of  said  whlzzer  and  spindle,  and  failed  to 
keep  said  machine  In  repair,  especially  that 
part  of  said  machine  known  as  the  'spindle.* " 
Ibe  want  of  repair  of  the  spindle  is  thus  de- 
scribed: "Said  spindle  was  made  of  iron, 
and  the  same  was  ont  of  repair.  In  this:  that 
the  part  bdow  the  top  boxing  which  held 
the  top  of  said  spindle  was  rough,  and  cov- 
ered with  oil  and  dnst"  It  is  claimed  by 
counsel  tor  a^>ellant  that  the  fbregolng  aveiv 
ment  does  not  charge  any  act  of  negligence 
causing  appellee's  Injury.  It  charges  that 
appellant  failed  to  keep  or  place  any  covering 
over  the  rear  of  the  whlzzer  and  spindle,  and 
especially  failed  to  keep  the  machine  In  re- 
pair, particularly  the  spindle,  but  does  not 
aver  that  appellee's  Injury  was  caused  by 
appellant's  negligence.  Nor  does  It  appear 
from  the  facts  that  appellant's  negligence 
caused  appellee's  Injury. 

In  Pennsylvania  Co.  t.  Oallentlne,  77  Ind. 
322,  324,  It  was  averred:  "That  the  said 
defendant  cut  down  the  grass  and  weeds 
growing  on  the  track  and  grounds  of  said 
railroad  at  said  point,  and  permitted  lai^ 
quantities  of  other  inflammable  material  to 
accumulate  on  said  road  and  grounds  at  said 
point  and  negligently  permitted  said  grass, 
weeds,  and  other  inflammable  material  to 
remain  on  the  track  and  grounds  of  said 
road  as  aforesaid,  until  they  became  very 

dry,  when  on  the  day  of  ,  1872, 

they  were  set  on  flre  by  the  passing  trains, 
ne^lgehtly  run  and  operated  on  said  road  by 
thA  defendants,  and  the  flre  from  said  burn- 


ing grass,  weeds,  and  oUier  Inflammable  ma- 
terial was  communicated  to  said  wood,  and 
it  was  then  and  there  burned;  wherefore  the 
plaintiff  was  damaged,"  etc.  The  complaint 
was  held  bad,  the  court  at  page  325,  saying: 
"It  avers  'that  the  wood  was  set  on  fire  by 
the  passing  trains,  negligently  run  and  oper- 
ated on  said  road  by  the  defendant  and  burn- 
ed,' but  it  does  not  aver  that  the  negligence 
had  anything  to  do  with  the  setting  on  flre 
and  the  burning  of  the  wood,  or  that  the  In- 
jury was  caused  by,  or  resulted  from,  the 
negligence  of  the  defendant" 

In  Bluffton  Corp.  v.  Mathews,  92  Ind.  213, 
being  an  action  against  the  town  for  an  in- 
jury received  by  the  plaintiff  in  falling  Into 
an  excavation,  the  complaint  charged  "that 
said  incorporated  town  of  Bluffton  and  said 
Alorgan  suffered  and  permitted  said  two  ex- 
cavations In  said  sidewalk  to  be  made,  and 
negligently,  wrongfully,  and  unjustly  suffer- 
ed and  permitted  the  same  to  remain  open, 
and  the  passage  of  said  sidewalk  to  be  ob- 
structed and  rendered  dangerous  to  persons 
passing  along  said  sidewalk  along  said  lot 
for  a  long  and  unreasonable  length  of  time, 
to  wit  tor  the  space  of  about  five  weeks; 
that  said  sidewalk  was  constantiy  frequtmt- 
ed  and  used  by  persons  passing  to  and  fro 
by  said  lot;  that  the  said  defendant  negli- 
gently, wrongfully,  and  unjustly  left  the  said 
^cavations  In  said  sidewalk  along  said  lot 
uncovered  and  unprotected,  and  without  any 
barriers  or  guards  to  prevent  persons  passing 
along  said  sidewalk  and  lot  from  falling  Into 
said  excavations  in  said  ^ewalk;  tbat  on 
the  24th  day  of  October,  1881,  the  said  de- 
fendant n^llgently  left,  suffered,  and  per- 
mitted said  excavations  In  said  ridewalk 
along  said  lot  to  be  uncovered,  and  without 
any  guards  or  batrlem  or  lights  to  prevent 
persons  from  falling  Into  said  excavations 
while  passing  along  said  sldemdk  and  lot 
with  due  caution;  that  on  the  evening  of  the 

 day  of  ,  18B1,  plaintiff,  without 

any  fault  or  negligence  on  ber  part,  and 
while  with  due  caution  passing  along  stid 
sidewalk,  was  precipitated  and  fell  Into  said 
excavation  In  said  sidewalk,  to  the  depth  of 
said  excavation,  and  striking  the  bottom 
thereof  with  great  force  and  violence,  by 
means  whereof  she  was  greatly  Injured,  and 
was  sick  and  sore  for  a  long  time,  and  suf- 
fered greatiy,  and  paid  out  large  sums  of 
money,  to  wit,  five  hundred  dollars,  for  med- 
ical and  surgical  treatment  and  suffered 
damages  In  the  sum  of  five  thousand  dollars; 
wherefore,"  ete.  The  complaint  was  held 
insufficient  the  court  saying:  "To  render 
the  appellant  liable.  It  was  necessary  to  show 
In  the  complaint  by  the  averment  of  issiuble 
facts,  a  wrong  on  the  part  of  the  appelant 
and  damage  to  the  appellee,  and  the  wrong 
was  the  proximate  cause  of  the  damage.  The 
complaint  did  not  show  that  when  the  ap- 
pellee was  injured  the  appellant  was  charge- 
able with  fault,  or  that  her  Injury  was  caus- 
ed by  the  appellantfa  wrongful  act  or  omls- 
rton."  ■ 


Digitized  by  Google 


Xnd.) 


LAFAYETTE.  CABPET  OO.  t.  STAFFOBD. 


9i7 


In  Railway  Co.  t.  Conn,  104  Ind.  64,  8 
E.  ft36.  an  action  against  a  railroad  company 
to  recover  damages  tor  Injuries  caused  by 
Its  alleged  negligence.  It  was  held  that  tbe 
complaint  must  not  only  cluu-ge  tbe  defend- 
ant wltb  the  negligent  acta,  whether  of  com- 
misBlon  or  omission,  but  also  show  with  rea- 
sonable certainty  that  ancb  acts  were  the 
direct  or  proximate  cause  oC  the  accident  or 
injury;  "that  in  soeh  case  the  allegation  in 
the  complaint  that  the  defendant,  with  gross 
negligence,  and  in  a  careless  and  reckless 
manner,  caused  one  of  Its  locomotlTes,  thai 
and  there  operated  Its  serrants  and  agents, 
to  rapidly  ap^oacb  the  street  crossing  where 
the  accident  occurred,  without  having  the 
headlight  lit  in  said  locomotive,  and  without 
giTlng  any  reasonable,  timely,  or  proper 
warning,  notice,  or  algnal  ot  the  approfu:li. 
either  by  ringing  the  bell  or  blowing  the 
whistle  at  a  safe  and  reasonable  distance 
from  said  crossing,  falla  to  show  that  tbe 
accident  or  injury  was  caused  by  the  negli- 
gence of  the  defendant." 

In  Harris  t.  Board,  121  Ind.  !i99,  28  N.  B. 
92,  it  Is  Stated:  "The  cnnplahit  of  the  ap- 
pelant alleges  that  a  bridge,  forming  part 
of  one  of  the  highways,  was  negllg^tly  suf- 
fered to  get  out  of  repair,  and  become  unsafe; 
that  the  board  of  conuniasioners  had  notice 
of  its  condition;  that  the  appeliant^s  horse, 
which  he  was  riding  over  the  bridge^  was  In- 
Jored,  witboat  any  fault  mi  the  aKwllants 
part"  The  complaint  was  Held  bad,  the 
court  saying:  "To  sustain  a  recoverr,  then 
must.  In  every  instance,  be  a  connection  be- 
tween the  wrong  and  tbe  injury.  In  other 
words,  the  plaintiff  must  show  that  the  un- 
safe condition  of  the  bridge  was  the  proxi- 
mate cause  of  the  injury  for  which  he  sues. 
There  Is  no  such  showing  in  this  case.  It 
does  appear  that  the  bridge  was  unsafe,  and 
that  the  plaintiffs  horse  was  injured,  but  It 
is  not  shown  that  there  was  any  comiectitm 
between  the  two  facts." 

In  Railway  Co.  v.  Engrer,  4  Ind.  App.  261. 
30  M.  R  924,  which  was  for  an  injury  receiv- 
ed at  a  crossing,  the  complaint  charged  that 
the  defendant  "n^Iigently  and  carelessly  omit- 
ted to  give  any  sigrail  of  Its  approach  by  belt, 
whistle,  or  otherwise,"  and,  "while  said  loco- 
moUre  and  cars  were  being  run  In  tbe  negli- 
gent and  careless  manner  aforesaid,"  the 
plaintiff  was  struck  and  Injured,  etc.,  and  then 
alleged  that  "the  foregoing  Injuries  were  oc- 
casioned by  the  negligence  and  carelessness 
of  the  defendant,"  etc.  The  court  said:  "The 
Injury  must  be  shown  to  have  been  caused  or 
occasioned  by  some  act  or  omission  which 
is  alleged  to  have  been  negligent.  In  tbe 
complaint  before  us,  after  the  description  of 
the  Injuries  suffered.  It  Is  alleged  that  they 
were  occasioned  by  the  negligence  and  care- 
lessness of  the  appellant  In  this  connection 
no  act  or  omission  la  mentioned,  and  no  ref- 
erence is  here  made  to  any  act  or  omission 
or  any  negligence  before  mentioned.  In  the 
former  pnit  of  the  complaint  It  is  alleged  that 
the  appellant  caused  its  locomotive  and  train 


to  pass  rapidly  along  the  railroad  track,  and 
over  tbe  crossing,  and  In  bo  doing  negllgenUy 
and  carelessly  omitted  to  give  any  signal  of 
its  approadi  by  bell,  whistle,  or  otherwise, 
and  that  while  said  locomotive  and  train 
were  being  run  along  said  track  and  over 
said  crossing,  in  the  negligent  and  careless 
manner  aforesaid,  the  same  ran  against  the 
appellee,  etc.  It  Is  not  sliown  that  the  in- 
jury  alleged  was  caused  by  any  act  or  omis- 
sion stated.  This  was  a  material  defect 
The  aniellant  was  entitled  to  a  statemoit  of 
the  cause  of  action  in  plain  and  concise  lan- 
guage, showing  that  the  alleged  injury  was 
caused  or  occasioned  by  some  act  or  omission 
stated  and  alleged  to  have  been  n^ligent." 

In  Stwe  Ga  t.  Wzay.  10  Ind.  A^.  324,  37 
N.  E.  1058,  It  was  held:  "In  an  action  for 
damages  for  personal  injuries,  the  complaint 
Is  fatally  defective  where  It  does  not  appear, 
by  direct  allegations  or  necessary  inferences, 
that  the  injuries  complained  of  wwe  the  re- 
sult of  defendant's  negligence." 

In  Railroad  Oo.  v.  Thomas,  147  Ind.  85» 
46  N.  D.  73,  it  was  held:  "In  an  action 
^[olnst  a  railroad  company  for  damages  for 
the  killing  of  plaintiff's  Intestate  at  a  cross- 
ing, a  comidalnt  which  alleges  that  defend- 
ant negligently  {died  lumber  on  its  right  of 
way,  which  obstructed  tbe  view  of  travel- 
ers on  tbe  street,  and  that  the  persons  man- 
aging defendant's  train  at  the  time  plain- 
tiff's Intestate  was  killed  failed  and  neglected 
to  sound  ttie  whistle  or  ring  the  bell  in  ap* 
preaching  the  crossing,  and  w^re  negligently 
running  the  train  at  an  unlawful  rate  of 
speed,  which  complaint  does  not  further  aver 
that  the  view  of  the  decedent  was  obstruct- 
ed by  the  lumber,  or  that  the  failure  to  give 
the  signals,  or  the  unlawful  speed  of  the 
train,  caused  the  injury,  does  not  state  a 
cause  of  action."  See,  also,  Railway  Co.  v. 
Young.  146  Ind.  374,  46  N.  E.  479,  and  cases 
there  cited. 

The  following  portions  of  the  first  para- 
graph of  complaint  contain  the  averments 
as  to  want  of  contributory  negligence: 
"That  on  the  12th  day  of  January,  1897, 
while  said  tub  in  said  whlzzer  was  being 
operated  with  great  power  and  velocity  by 
the  steam  engine  located  In  said  room,  and 
while  said  plaintiff,  who  was  a  minor  eight- 
een years  old,  was  engaged  In  passing 
through  said  narrow  passageway  in  the  rear 
of  said  machine,  through  wlilch  be  was 
compelled  to  go  by  orders  of  the  defendant 
and  putting  yarn  on  the  said  poles  so  placed 
aforesaid,  as  It  was  bis  duty  to  do.  and 
without  any  fault  or  negligence  on  his  part 
and  in  consequence  of  the  rear  of  said  ma- 
chine being  uncovered  and  unprotected,  and 
in  consequence  of  the  rim  of  said  tub  being 
out  of  repair,  and  In  consequence  of  said 
narrow  passageway,  tbe  lower  part  of  the 
yam  which  he  was  carrying  on  his  left  arm 
was  caught  by  the  rough  part  of  said  rim, 
carried  around  until  it  came  In  contact  with 
the  said  spindle  which  revolves  said  tub, 
and  said  yam  was  quickly  wrapi>ed  around 
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•aid  spindle,  pQllln?  tbe  left  arm  of  plain- 
tiff up  against  said  spindle,  and  twisting  It 
off,"  etc.  The  averments  of  want  of  con- 
tributory negligence  of  the  third  paragraph 
are  Identical  In  language  with  those  of  the 
flret,  to  and  Including,  "and  without  any 
fault  or  negligence  on  his  part."  They  then 
proceed:  "And  In  coneeguence  of  the  rear 
of  said  machine  being  uncoTered  and  un- 
protected and  out  of  repair  as  aforesaid,  and 
In  consequence  of  said  narrow  passageway, 
the  dry  yam  which  he  was  carrying  on  his 
left  arm  was  caught  by  the  rough  part  of 
the  top  of  said  spindle.  Immediately  below 
the  upper  boxing  which  held  the  top  of  said 
spindle,  pulling  the  left  arm  of  plaintiff  up 
against  said  spindle,  and  twisting  It  off." 
In  tbe  first  paragraph  it  is  averred  that  ap- 
pellee was  without  fault  or  negligence  un- 
til the  yam  was  caught  by  the  rough  part 
of  said  rim;  and  In  the  third,  until  It  was 
caught  by  the  spindle. 

Counsel  for  appellant  claim  that  this  was 
not  sufficient;  that  tbe  averment  should 
show  freedom  from  fault  up  to  the  time  of 
the  injury.  It  Is  pointed  out  that  appellee 
might  have  been  negligent  In  not  jerking  tbe 
yam  away  from  the  rim  before  It  was 
wound  so  as  to  be  brought  In  contact  with 
the  spindle,  or  be  might  have  been  negligent 
in  letting  the  yarn  slip  from  his  arm  before 
ft  pulled  up  against  the  spindle.  It  is  insist- 
ed that  the  words  "without  fault"  can  only 
apply  to  acts  which  precede  them.  It  Is 
quite  clear  that  under  the  rules  of  constmo- 
tion  these  words  apply  to  the  preceding 
statements. 

In  Rlest  V.  City  of  Goshen,  42  Ind.  338,  It 
is  said:  "The  averment  must  be  either  ex- 
pressly made  In  tbe  complaint  that  the  In- 
jury occurred  without  the  fault  or  negli- 
gence of  the  plaintiff,  or  it  mast  clearly  ap- 
pear from  the  facts  which  are  alleged  that 
such  must  have  been  the  case."  In  that 
case  It  was  alleged  that  the  plaintiff's  serv- 
ant, "when  entering  niwn  the  vest  end  of 
the  said  bridge,  after  the  said  horses  had 
fuUy  gained  tbe  -sime,  and  being  entirely 
upon  It  and  while  they  were  making  or^ 
dlnary  effort  to  raise  and  draw  forward  the 
wagon  so  laden  as  aforesaid,  upon  the  said 
bridge  as  aforesaid,  within  the  corporate 
limits  of  said  dty  aforesaid,  and  while  ueh 
Ing  due  and  reasonable  care  on  his  part,  tbe 
said  bridge  broke  down  and  gave  way." 
The  averment  as  to  want  of  contributory 
negligence  was  held  Insufficient,  the  court 
saying:  *Tbe  allegation  Is  that  the  servant 
used  due  and  reasonable  care  after  tbe  team 
and  wagon  had  gotten  upon  tiie  bridge,  but 
it  la  not  averred  that  he  used  dae  and  rea- 
sonable care  in  driving  upon  and  attempt- 
ing to  cross  the  bridge,  nor  Is  it  alleged  that 
the  plaintiff  and  his  servant  were  Ignorant 
of  the  true  condition  of  the  bridge.  If  it 
had  been  alleged  that  the  injury  occurred 
without  the  fault  or  negligence  of  the  plain- 
tiff, this  allegation  would  have  been  anffl- 
cient,  unless  It  plainly  and  clearly  appeared 


from  the  other  facts  stated  that  the  Injury 
had  been  produced  by  the  fault  and  negli- 
gence of  the  plaintiff.  The  allegation  of 
the  complaint,  that  the  servant  of  the  plain- 
tiff used  due  and  ordinary  care  after  the 
team  and  wagon  were  upon  the  bridge,  Is 
not  equivalent  to  the  allegation  that  the  in- 
jury was  caused  without  the  fault  or  negli- 
gence of  the  plaintiff." 

In  Railway  Co.  v.  Johnson,  %  Ind.  40,  the 
court,  referring  to  the  complaint  In  that 
case,  said:  "In  the  complaint  before  us  the 
allegation  is  that  the  fire  was  suffered  to  es- 
cape  through  the  negligence  of  the  defend- 
ant, and  without  the  fault  of  the  plaintiff, 
but  It  Is  not  averred  that  the  loss  resulted 
without  any  negligence  of  the  plaintiff.  The 
allegation  of  tbe  pleading  Is  confined  to  the 
act  of  suffering  the  escape  of  the  fire,  and 
by  no  rule  of  construction  can  It  be  extend- 
ed to  embrace  the  loss  or  Injury.  It  may 
be  true,  as  the  complaint  charges,  that  tbe 
Are  did  escape  through  the  appellant's  neg- 
ligence, and  without  any  contributory  negli- 
gence on  the  part  of  the  appellee,  and  yet 
there  be  no  right  of  action.  The  express 
averment  falls  far  short  of  showing  that 
the  appellee  was  free  from  contributory  neg- 
ligence. It  Is  one  thing  to  aver  that  the  fire 
escaped  without  the  negligence  of  the  plain- 
tiff, and  quite  another  to  show  that  he  did 
not  contribute  to  the  Injury,  for  his  con- 
tribution may  have  been  in  some  matter  oc- 
curring before  or  after  the  fire  was  suffered 
to  escape.  It  is  not  sufficient  to  show  free- 
dom from  negligence  on  one  point  out  of 
several;  the  care  Incumbent  upon  the  plain- 
tiff must  extend  to  all  points  material  to  hli 
cause  of  action." 

In  Bailroad  Co.  Thomas.  147  Ind.  S5,  46 
N.  £L  73.  It  was  htfd:  "In  an  action  against 
SL  railroad  company  for  the  killing  of  plain- 
tifTa  intestate,  an  allegation  that  the  intes- 
tate while  passing  over  said  crossing,  with- 
out carelessness  or  negllgmce  on  his  part, 
and  while  using  doe  care  and  caution,  was 
struck  by  a  train,  does  not  negative  con- 
tributory negllg^ce,  as  he  might  have  been 
negligent  before  going  upon  the  crossing." 

In  stone  Co.  v.  Johnson,  6  Ind.  App.  550. 
592,  88  N.  B.  1001,  the  complaint  averred 
*nhat  on  the  Sth  day  of  August,  1800.  and 
while  plaintiff  waa  In  the  employment  of 
the  defendant  and  while  In  the  line  of  his 
said  duties,  and  while  operating  and  manage 
ing  his  said  hoisting  machinery,  and  without 
any  fault  whatever  of  plaintiff,  the  rope  pass- 
In^  over  said  broken  and  unsafe  pulley  ran 
off  of  said  pulley,  and  by  reason  of  said 
broken  and  unsafe  condition  became  entan- 
gled In  the  machinery  and  boxing  about  said 
pulley,  thereby  hindering,  obstructing,  and 
stopping  the  movements  and  operations  of 
said  maidilnery:  that  thereupon  plaintiff, 
with  one  Luther  Pryor,  a  servant  and  em- 
ployA  oil  said  defendant  attempted  to  extri- 
cate and  remove  said  rope  from  said  machin- 
ery and  boxing,  and  to  replace  the  same  up- 
on said  puUey;  that  while  plaintiff  and  said 


Digitized  by  Google 


T£BB£  HAUTE  A  L  B.  GO.  t.  PBUITT. 


Pryor  were  so  ent^asred  In  the  attempt  to  re- 
move, extricate,  and  readjust  said  rope,  and 
while  In  the  line  of  plalntlfTs  duty  as  such 
serrant  and  employs  of  defendant,  and  wlth- 
«Dt  any  fault  of  plafntlff  or  said  Pryor,  the 
said  rope  suddenly  became  loose  and  disen- 
tangled, thereby  causing  the  same  to  jerfc, 
swing,  and  vibrate  violently,  striking  plain- 
tiff about  bts  face  and  head,  and  knocking 
said  plaintiff  from  said  machinery  to  the 
ground."  The  complaint  was  held  Insuffi- 
cient The  court  said:  "It  is  well  settled 
that  the  averment  must  be  either  exinressly 
made  In  the  complaint  that  the  Injury  occur- 
red without  the  fault  or  negligence  of  the 
plaintiff,  or  It  must  clearly  appear  from  the 
facta  which  are  alleged  that  snch  must  have 
been  the  case.'  Blest  v.  City  of  Goshen,  42 
Ind.  339,  341,  and  authorities  dted.  There  Is 
no  general  allegation  that  the  injury  was 
caused  without  appellee's  fanlt  or  negli- 
gence. The  appellee  may  have  been  entirely 
free  from  fanlt  as  to  the  rope  becoming  loose 
and  disentangled,  and  yet,  for  anght  that  ap- 
I>ears  in  the  complaint,  guilty  of  negligence 
in  placing  himself  where  it  could  injure  him, 
or  he  may  have  been  in  fault  In  allowing  a 
heavy  weight  to  hang  on  the  end  of  the  rope, 
unsupported,  while  engaged  In  his  efforts  to 
replace  the  rope  on  the  pulley,  so  that  such 
weight,  when  the  rope  became  loMe,  would 
cause  It  to  Jerk  and  vibrate,  and  thus  injure 
him  In  the  manner  stated  in  the  complaint" 
In  Railroad  Co.  v.  Hancock,  ITS  Ind.  App. 
104,  106.  43  N.  &.  660,  the  court  holding  the 
complaint  bad  for  lack  of  sufficient  averment 
that  the  Injury  occurred  without  the  fault  or 
negligence  of  the  plaintiff,  said:  "There  Is 
In  the  complaint  before  us  no  averment  that 
the  appellee's  injury  was  received  withont 
any  fault  or  negligence  on  her  part.  The  al- 
legation concerning  her  freedom  from  fault 
Is  that  by  reason  of  the  defendant's  negli- 
gence, 'and  withont  any  fault  or  negligence 
on  the  part  of  the  plaintiff,  the  said  locomo- 
tive came  in  clode  proximity  to  said  horse, 
and  plaintiff,  while  then  and  there  attempt- 
ing to  cross  said  railroad  at  said  point  and 
frightened  said  horse,  and  caused  blm  to 
turn  around  and  upset  or  turn  said  bnggy 
over,  and  throw  plaintiff  with  great  force 
and  violence  to  the  ground,  fracturing  her 
skull,'  and  otherwise  Injuring  her.  This  Is 
an  allegation  tbat  the  plaintiff  was  free  from 
fault  in  respect  to  the  coming  of  the  locomo- 
tive in  close  proximity  to  the  horse  and  to 
plaintiff,  but  not  that  she  was  free  from 
fault  In  receiving  the  Injury.  What  follows 
after  the  averment  as  to  the  coming  of  the 
locomotive  is  only  a  recital  of  what  resulted 
from  such  act  of  the  near  approach  of  the 
engine  to  the  horse  and  the  appellee.  The  re- 
snlt  was  that  the  horse  became  frightened, 
and  turned  around  and  upset  the  Tehicl& 
throwing  the  appellee  with  great  force  and 
Tlolmce  to  the  ground,  and  Injuring  bsTr 
But  we  are  not  apprised  of  what  transpired 
between  the  time  the  appellant  set  In  motion 
the  cause  of  appellee's  Injury  and  the  hap* 


pening  of  the  r«ult  The  appellee  may  have 
been  qnlte  faultless  In  relation  to  the  act 
which  brought  the  locomotive  engine  and 
horse  together,  and  yet  she  may  have  been 
n^llgent  In  occupying  a  careless  position  In 
tfae  wagon  while  attempting  to  cross  the 
track,  or  in  doing  some  other  act  between 
the  time  the  engine  came  In  close  proximity 
to  her  horse  and  the  time  app^lee  was  hurt." 

The  foregoing  authorities  are  cited,  not 
for  the  purpose  of  showing  that  In  an  action 
for  negligence  the  plaintiff  must  be  without 
fault  for  the  proposition  Is  not  questioned, 
but  as  cases  illustrating  the  recognized  rule. 
The  case  of  Railroad  Co.  v.  Hancock,  supra, 
is  directly  In  point,  and  would  seem  to  he  de- 
cisive of  the  question.  The  requirement  lack- 
ing in  the  complaint  may  be  said,  as  was 
said  by  Rinehard,  J.,  In  the  case  last  cited, 
a  technical  one,  but  It  Is  one  of  those  which 
a  long  line  of  decisions  holds  cannot  be  dis- 
pensed with  unless  the  facts  alleged  other- 
wise show  affirmatively  that  plaintiff  was 
free  from  fault 

Counsel  for  appellee  suggest  that  a  correct 
result  was  reached,  and  that  therefore,  if 
the  rulings  complained  of  were  erroneous, 
they  were  harmless,  and  the  Judgment  should 
be  affirmed.  We  are  not  prepared  to  say 
from  the  entire  record  that  a  right  result  was 
reached.  Judgment  reversed,  with  instruc- 
tions to  the  trial  court  to  siutain  the  demur- 
rers to  the  first  and  third  paragraphs  of  the 
amended  complaint 


(2B  lad.  App.  m) 
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(Appellate  Ckrart  of  Indiana.   June  28.  1900l) 

HASTBR  AND  SSRTANT-RAHiROADS-IHjnHIBS 
TO  BRAKBMAN— INSECDRB  HAND  RAIL— tN- 
STRUCTIONS-DUTT  OP  MASTKRr-lGNORANCB 
OP  DBFECT  —  CORRECTINO  ERROR  —  Wmi- 
DRAWAL  OF  INSTRUCTIONS— RUIiB  OV  UAB^ 
TKR— INSPECTION  BY  SERVANT— DISIUIGARD 
-BURDEN  OF  PROOF. 

1.  Where  a  brakeman's  claim  for  Injarles 
was  based  on  a  railroad's  negligence  In  per- 
mitticg  a  hand  rail  on  a  car  to  become  Insecure, 
it  WBB  error  to  instruct  the  jnry  to  find  for 
such  br&keman  U  they  found  that  he  was  in- 
jured, withont  fault  on  his  part  because  of  the 
railroad's  failure  to  exercise  reasonable  care  to 
furnish  him  reasonably  safe  appliances,  since 
such  instruction  omitted  the  essential  and  inde- 
pendent element  of  ignorance  of  the  defect 

2.  Error  In  an  instruction.  In  authorizing  a 
servant's  recovery  for  Injnries  caused  by  de- 
fective appliaDces,  without  a  finding  that  he 
was  igiiorant  of  the  defect,  can  only  be  correct- 
ed  by  withdrawing  the  Instruction. 

3.  Where,  under  a  rale  furnished  by  a  rail- 
road to  its  brakeman.  he  was  required  to  ex- 
amine and  ascertain  that  the  hand  rails  on  cars 
were  In  proper  condition  for  use,  it  was  error, 
in  an  action  by  him  for  injnries  caused  by  an 
insecnre  band  rail,  to  instruct  the  jnry  that 
he  had  a  right  to  presnme  that  the  railroad  had 
used  reasonable  care  to  fiirninh  reasonably  safe 
appliances,  since  such  rule  was  reasonable,  and 
constituted  an  element  of  the  contract  of  hir- 
ing.  disregard  of  which  precluded  recovery  ns- 
less  obedience  thereto  would  have  augmented 
the  danger  or  been  impracticable. 

4.  Where  a  brakeman  was  required  by  a  rail- 
road's rule  to  examine  and  ascertain  that  parts 
of  cars  and  mechanical  appliances  were  In  prop- 
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er  conilitlon,  It  waa  error,  fa  an  aetlOB  by  him 

for  injuries  resulting  from  an  insecure  hand 
rail,  to  instruct  the  jury  that  he  was  not  bound 
by  the  rule  unless  shown  to  hare  been  given 
aufficient  time  and  proper  facilities  to  fully  ex- 
amine and  know  that  aach  parts  and  appli- 
ances were  safe,  since  the  burden  was  on  the 
brakeman  to  show  ignorance  of  the  defect,  and 
Buch  instniction  placed  the  burden  on  the  de- 
fendant to  prore  that  anfflcient  time  for  inspec- 
tion was  afforded. 

Appeal  from  auperior  coort,  Vigo  county; 
S.  C-  Stimson,  Judge. 

Action  by  Tounger  W.  Pmltt  against  the 
Terre  Haiite  &  Indianapolis  Railroad  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 

McNutt  &  McNutt  and  D.  Strause.  for  ap- 
pellant J.  O.  Piety  and  Qeo.  M.  Orane,  for 
appellee. 

COMSTOCK,  J.  Appellee  brought  this  ae- 
tion  against  appellant  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  re- 
ceived by  him  wbile  In  appellant's  employ. 
The  complaint  Is  In  one  paragraph,  a  demur- 
rer to  which  for  want  of  facts  was  overrul- 
ed, and  the  cause  was  put  at  Issue  by  a  gen- 
eral deniaL  A  trial  by  jury  resulted  In  a 
verdict  in  favor  of  appellee  for  $2,000.  Ap- 
pellant's motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  for  the  amount 
of  the  verdict  The  only  specification  of  the 
assignment  of  errors  discussed  Is  the  action 
of  the  court  In  ovum  ling  appellant's  motion 
for  a  new  trial. 

It  is  alleged,  in  substance.  In  the  complaint 
that  on  the  3d  day  of  January,  1896,  the  de- 
fendant was  the  owner  and  operator  of  a 
Hue  of  railroad  leading  In  and  tbrongb  the 
city  of  Terre  Haute;  that  plaintiff  was  in  Its 
employ  as  a  brakeman,  whose  duty,  among 
other  things,  it  was  to  couple  and  uncouple 
care,  and  give  signals  for  the  starting  of  de- 
fendant's trains;  that  on  said  day  plaintiff 
was  one  of  a  crew  of  men  In  charge  of  a 
certain  train  of  defendant  consisting  of  a 
number  o0  freight  cars  and  a  locomotive, 
which  train  was  about  to  depart  from  de- 
fendant's yards,  about  Fourteenth  street,  in 
the  city  of  Terre  Haute,  for  points  west;  that 
just  before  said  train  departed  It  was  stand- 
ing across  said  Fourteenth  street;  that  at 
said  point  said  train  was  cut  In  two  portions, 
In  order  to  permit  travelers  on  and  along 
said  Fourteenth  street  to  cross  defendant's 
road  and  right  of  way;  that  Immediately  be- 
fore said  train's  departure  tills  plaintiff,  in 
the  discharge  of  his  duties  as  brakeman. 
coupled  said  portions  of  said  train  at  said 
point;  tiiat  Immediately  thereafter,  at  5 
o'clock  a.  m.  on  said  8d  day  of  January,  1S9G, 
while  It  was  very  dark,  said  train  was  start- 
ed towards  the  west,  and  tbat  then  and  there 
plaintiff  stepped  to  the  rear  right-hand  cor- 
ner of  one  of  the  cars  In  said  train,  and  was 
In  the  act  of  getting  on  a?  id  car,  and  on 
top  thereof;  tbat  on  the  right  side  and  near 
the  rear  end  thereof,  a  few  feet  above  the 
bottom  of  said  car,  was  a  hand  hold.  2  feet 


in  length,  and  extending  lengthwise  of  said 
car*  ncept  that  the  rear  end  was  several 
Inches  higher  than  the  front  end  thereof; 
that  underneath  the  right-hand  rear  comer 
of  said  car  was  a  foot  step;  that  on  the  rear 
end  of  said  car,  and  near  the  right-hand  cor- 
ner, was  a  ladda  reaching  to  the  top  of  said 
car,  all  of  which  appliances  were  placed  on 
said  car  for  the  purpose  of  enabling  employte 
to  get  on  and  off  the  said  cor  In  the  dis- 
charge of  tiielr  duties,  and  the  said  ladder 
was  so  placed  that  It  was  necessary  to  use 
the  said  hand  bold  and  foot  step  In  mounting 
It;  tbat  plaintiff,  In  order  to  get  on  said  car, 
placed  his  foot  on  said  foot  step,  underneath 
the  said  comer  of  said  car.  and  with  his 
right  hand  took  bold  of  said  hand  hold;  tbat 
said  hand  hold,  at  the  end  next  to  the  rear 
end  of  said  car,  came  looser  causing  Uie  plain- 
tiff to  fall  down  between  said  car  and  the 
one  next  following  thereto,  on  the  track; 
tiiat  plaintlCTs  left  hand  was  caught  under- 
neath the  wheels  ot  the  last-named  car,  and 
was  mangled,  bruised,  lacerated,  and  crash- 
ed; tbat  idaJntlfl  "rec^ved  the  injuries  here- 
inbefore mentioned  without  any  fault  on  his 
part  but  wholly  by  the  fault  of  the  defend- 
ant in  this,  to  wit  t^t  defendant  carelessly 
and  Diligently  permitted  the  said  hand  bold 
to  become  loose,  Insecnre,  and  unsafe,  all  of 
which  was  unknown  by  this  plalntifl,  and 
which  was  known  to  this  defendant  and 
could  hare  been  known  by  defendant  by  tiie 
exOTdse  of  reasonable  care  and  ^Igmce  and 
Inspection.**  At  the  time  of  the  accident  ap- 
pellee was  40  years  old;  bad  been  aigaged 
In  the  business  of  nUboadlng  M  years,  and 
employed  as  brateman  by  the  deflendant 
about  1  year.  The  manner  of  the  accident 
was  proven  substantially  as  alleged.  App^- 
lee  was  famished  a  book  containing  rules 
for  brakemen.  One  of  the  rules,  with  which 
appellee  was  acgnalnted.  contained  the  ttA- 
lowing:  "They  must  eounine  and  know 
for  themselves  that  the  brake  shafts  and 
attachments,  ladders,  running  boards,  steps, 
hand  hfdds,  and  other  ports  and  mecbanleai 
appliances  which  they  are  to  use,  are  In 
proper  condition,  and,  if  not  put  them  so, 
or  report  tbem  to  the  proper  parties  and  have 
th^  put  in  order,  before  using." 

Oounsd  for  appellant  dlsctns  the  action  of 
the  court  In  giving  to  the  Jury  fnstractlcm 
numbered  2  requested  by  appellee,  modified 
by  the  court,  and  given  as  modlfled.  TbSs 
is  made  ttie  seventh  reason  for  a  new  trial. 
The  Instruction  Is  as  follows:  *'The  court  In- 
Btructs  you  tbat  defendant  was  In  dnty  bound 
to  exercise  reasonable  care  In  furnishing 
plaintiff  reasonabay  safe  ^pllances  and  ma- 
chinery with  which  plaintiff  might  perform 
the  w(nk  within  the  scope  of  his  employ- 
ment as  brakeman.  and  plaintiff,  under  thp 
law,  had  a  right  to  presume  that  defendant 
bad  performed  Its  duty  In  this  respect:  and 
If  you  should  find  that  the  .defendant  failed 
or  neglected  to  perform  such  duty,  and  yon 
should  farther  find  that  by  reason  of  such 
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fallnre  plaintiff  was  injured,  and  without  any 
fault  on  blB  part,— If  you  ehomd  so  And  from 
a  preponderance  of  the  evidence,— then  yon 
sbonld  find  for  tbe  plaintiff."  The  objection 
aived  to  tbla  Instruction  Is  that  It  omits  the 
essential  fact  that  plaintiff  mnst  be  Ignorant 
of  the  defect  It  la  claimed  that  freedom 
from  fault  and  Ignorance  of  the  defect  are 
distinct  elements  In  cases  of  this  Und.  In 
tbe  recent  case  of  Ballway  Od.  t.  Glover 
(Ind.  Sup.)  67  N.  E.  241.  this  queatlon  is 
directly  decided.  In  passing  r^n  the  cor- 
rectness of  an  histructlon  given  to  the  Jury 
In  the  case  last  named,  the  court,  by  Monks, 
J.,  said:  **It  was  aU^:ed  In  the  cunplalat 
that  appeUant  had  full  taunriedite  ot  the 
ueftets  mentkmed  In  said  instruction,  and 
that  the  decedent  had  no  knowledge  ttiereof. 
Under  the  all^ntions  of  the  complaint,  ap- 
pellee was  required  to  prove,  not  only  that 
ttw  decedent  had  no  knowledge  of  said  de- 
fects, bnt  ttiat  he  eouUt  not  have  known  them 
by  the  exercise  of  ordinary  care.  Stone  Oo. 
r.  Summit,  1B2  Ind.  297, 299, 800,  Bft  N.  B.  235, 
and  cases  cited;  Pennsylvania  Ca  v.  Bbaugh. 
1S2  Ind.  B31,  53S,  6S  N.  E.  763.  It  wlU  be 
observed  that  s^d  instruction  wholly  Ignores 
the  decedent's  knowledge  of  the  defects  men- 
tioned In  said  instruction,  and  directs  a  ver- 
dict in  fhvor  of  appellee  even  though  tbe  de- 
cedent may  have  bad  full  knowledge  of  said 
defects  or  dangers,  or  could  have  had  such 
knowledge  by  the  exercise  of  ordinary  care. 
If  he  had  knowledge  of  such  defects  and 
danger,  or  could  have  had  such  knowledge 
by  the  exercise  of  ordinary  care,  then  be  as- 
sumed the  risk  resulting  therefrom,  If  there- 
after he  voluntarily  continued  in  the  serrlce. 
Stone  Co.  V.  Summit,  152  Ind.  297,  299,  300, 
53  N.  E.  235;  Pennsylvania  Co.  v.  Ebaugb, 
152  Ind.  531,  583,  636.  53  N.  E.  76,  and  cases 
cited;  Railway  Co.  v.  Parker  (this  term)  56 
N.  E.  86;  Railroad  Co.  v.  Kemper,  147  Ind. 
561,  566.  47  N.  E.  214,  and  cases  cited;  Power 
Oo.  V.  Murphy,  115  Ind.  566,  669,  570,  IS  N. 
M.  80.  See,  also.  Carriage  Co.  v.  Potter,  163 
Ind.  107,  53  N.  E.  466;  Quinn  v.  Railway  Co.. 
107  Iowa.  710,  77  N.  W.  464.  In  Pennsylva- 
nia Oo.  V.  Ebangh,  supra,  the  trial  court  gave 
the  Jury  an  instruction  which  contained  the 
element  of  actual  knowledge  on  the  part  of 
the  Injured  employ^,  but  omitted  any  refer- 
ence to  his  constructive  knowledge,  and  this 
court  said:  The  objection  urged  against  In- 
struction 19  is  that  It  limited  plaintiCTB  as- 
sumption of  risk  to  tbe  defects  In  the  road- 
bed of  which  he  had  actual  knowledge.  It 
is  a  rule  of  universal  acceptance  by  tbe  courts 
of  this  country  that  an  employ^  assumes  all 
the  ordinary  risks  of  his  employment  which 
are  known  to  him.  or  which  by  the  exercise 
of  ordinary  diligence  would  have  been  known 
to  him.'  As  the  said  Instruction  12  directed 
the  Jury,  in  plain  terms,  to  And  for  the  plain- 
tiff If  the  facts  therein  stated  were  provec, 
without  regard  to  the  actual  or  constructive 
knowledge  of  decedent.  It  was  clearly  erron» 
ons,"  In  addition  to  the  authocitlea  n^jned 


In  the  foregoing  opinion,  we  dte  Bridge  Oo. 
V.  Eastman,  7  Ind.  App.  016,  84  N.  E.  836; 
Vorls  V.  Shotts.  20  Ind.  App.  220,  60  N.  E, 
481;  Insurance  Ca  v.  Pringle,  21  Ind.  App. 
660.  62  N.  E  821;  Coal  Oo.  v.  Albanl,  12  Ind. 
App.  407.  40  N.  E.  702;  Penni^lvania  Co.  v. 
Wltte,  15  Ind.  App.  686,  43  N.  E.  819.  44  N. 
E.  877.  In  Coal  Co.  v.  AJbanl.  supra,  Gavin, 
J:,  speaking  for  the  court,  said:  "But.  In 
Buits  by  the  servant  against  the  master  tor 
his  negl^ent  failure  to  famish  a  safe  place 
or  aafe  machinery  or  appliances  for  the  serv- 
ant's task,  the  law  must  be  regarded  as*  set- 
tled hi  Indiana,  by  repeated  adjudications, 
that  knowledge  is  an  Ind^tendcnt  element  of 
liability,  not  Included  In  the  general  aver^ 
ment  <^  negligence  or  want  of  ne^lgence.** 
tinder  the  authorities,  the  instruction  mnst 
be  held  to  be  erroneous.  Nor  could  this  error 
have  beeuL  corrected  by  other  Istmctiona  giv- 
en by  the  court,  as  claimed  by  counsel  for 
appellee^  The  correction  of  such  an  errw 
can  only  be  made  by  the  withdrawal  of  tiie 
erroneous  Instruction.  This  was  not  done. 
Railway  Co.  v.  Glover,  supra;  Ballway  Co.  v. 
Noftsger.  148  Ind.  101,  47  N.  E.  332;  Wenning 
V.  Teeple.  144  Ind.  101,  41  N.  E.  600;  aem 
V.  State.  81  Ind.  480;  McOole  v.  Loehr,  79 
Ind.,  at  page  432;  Lower  v.  Franks.  115  Ind. 
340,  17  N.  E.  630;  McCrory  v.  Anderson.  108 
Ind.,  at  page  16,  3  N.  E.,  at  page  211;  Uhl  v. 
BIngamam,  78  Ind.,  at  page  365.  The  lengthy 
quotation  from  Rallw^  Co.  v.  Glover,  supra, 
and  the  additional  authorities  dted,  make  It 
unnecessary  to  say  more  upon  this  objec- 
tion. 

The  portion  underscored  of  the  following 
part  of  this  Instruction  Is  also  objected  to: 
"The  court  instructs  you  that  defendant  was 
In  duty  bound  to  exercise  reasonable  care 
In  furnishing  plaintiff  reasonably  safe  ap- 
pliances and  machinery  with  which  plain- 
tiff might  perform  the  work  within  the 
scope  of  his  employment  as  that  of  a  brake- 
man,  and  plaintiffs  under  the  law,  had  tlie 
right  to  presume  that  defendant  had  per- 
formed it9  duty  in  this  respect,^  eto.  It  is 
claimed  that  the  court  thus  told  the  Jury,  In 
effect,  that  the  plaintiff  had  the  right  to  act 
upon  the  assumption  that  the  defendant  had 
done  Its  duty,  and  that  he  was  therefore  ex- 
cused from  making  any  Inspection  for  him- 
self. Under  the  rule  hereinbefore  set  oat.  It 
was  the  duty  of  the  appellee  to  himself  ex- 
amine tbe  band  holds.  An  employer  may 
adopt  reasonable  rules  for  the  conduct  of  his 
business.  When  brought  to  the  knowledge 
of  the  employ^,  they  constitute  an  element 
of  the  contract  of  hiring.  Where  these  rules 
are  disregarded  by  an  employ^,  there  can  be 
no  recovery  by  the  employ^  unless  he  shows 
that  obedience  would  have  augmented  the 
danger,  or  that  It  would  have  been  imprac- 
ticable. Pennsylvania  Ca  v.  Whitcomb,  111 
Ind.  212,  12  N.  B.  380.  In  Railroad  Co.  v. 
■Gruff,  132  Ind.,  at  page  16,  81  N.  E.,  at  page 
460,  tbe  supreme  court  seems  to  hold  that 
the  rate  in  queatlon  !■  a  reasonable  one. 
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Willie  ordinarily  an  employ^  has  the  right 
to  assnme  that  his  employer  has  done  hla 
duty,  aa  stated  In  the  instruction,  in  view  of 
the  rale  referred  to  the  Instruction  was  er- 
roneous in  reusing  plaintiff  from  its  ob- 
servance. 

The  glTlng  of  Instruction  numbered  1  re- 
quested by  appellee,  and  giTen  as  modified 
by  the  court,  is  made  the  fifth  reason  for  a 
new  trial.  The  objection  made  to  Instruc- 
tion numbered  2.  supra,  viz.  that  it  did  not 
contain  the  statement  of  want  of  knowledge 
of  the  defect  on  the  part  of  plaintiff,  ap- 
plies to  Instruction  numbered  1.  The  same 
authorities  are  applicable  to  both.  The 
same  objection  is  made  to  instruction  num- 
bered 3,  given  to  the  Jury;  that  is,  that  no 
mention  Is  made  that  it  Is  necessary  for 
plaintiff  to  show  that  he  did  not  know  of 
tbe  defect 

The  giving  of  Instruction  No.  7  Is  made 
the  fourteenth  reason  for  a  new  trial.  It 
Is  as  follows:  "The  rule  requiring  brake- 
men  to  examine  and  know  (or  themselves 
that  the  brake  shafts  and  attachments,  and 
ladders  and  running  boards,  steps,  hand 
holds,  and  other  parts  and  mechanical  ap- 
pliances which  they  are  to  use,  are  in  prop- 
er condition,  cannot  reasonably  be  applied 
at  all  times  and  under  all  circumstances; 
and  I  instruct  yon  that,  unless  It  is  shown 
that  tba  plaintiff  was  given  sufficient  time 
to  fully  examine  and  know  for  blmseU  that 
the  TEriouB  parts  of  tbe  train  with  which  he 
had  to  work  were  in  safe  and  good  condi- 
tion, and  that  be  was  provided  with  such 
tools  and  instruments  as  were  necouary  for 
making  a  proper  inspection  to  Inform  him- 
self 08  to  the  condition  of  these  appliances, 
he  would  not  be  bound  by  the  rule."  Ob- 
jection Is  made  to  the  part  of  the  instruc- 
tion which  states,  "unless  It  is  shown  that 
the  plaintiff  was  given  sufficient  time  to  ful- 
ly examine  and  know  for  himself  that  the 
various  parts  of  the  train  with  which  be  had 
to  work  were  In  a  safe  and  good  condition," 
etc.  The  objection  Is  based  upgn  the  prop- 
osition that  the  burden  was  upon  the  plain- 
tiff to  show  that  he  had  neither  actual  nor 
imputed  knowledge  of  the  defective  hand 
hold;  that  this  burden  was  never  shifted. 
This  position  is  well  founded.  The  burden 
of  a  particular  Issue  never  shifts.  Fay  v. 
Bnrditt,  81  Ind.  444;  Carver  v.  Carver.  97 
Ind.  511;  Holt  Ice  &  Cold-Storage  Co.  v. 
Arthur  Jordan  Co.  (Ind.  App.;  decided  at 
present  term)  57  N.  E.  575.  It  Is  claimed, 
and  we  think  fairly,  that  the  manifest  Infer- 
ence to  be  drawn  from  the  expression  "un- 
less it  la  shown,"  etc.,  is  that  sufficient  time 
should  be  shown  by  the  defendant.  Coun- 
sel for  appellee,  conceding  for  the  sake  of 
the  argument  that  by  this  Instructicn  the 
burden  of  the  prool  was  wrongfully  put  up- 
on the  defendant,  claim  that  it  was  harm- 
less, for  the  reason  that  the  evidence  con- 
clusively shows  that  the  plaintiff  did  not 
have  sufficient  time  to  make  the  Inspection, 
nnsel  for  appellant  claim  that  the  eT^ 


dence  shows  that  appellee  made  no  pre- 
tense of  complying  with  the  rule  requiring 
him  to  make  personal  Inspection.  The  evi- 
dence la  of  such  a  character  that  tbe  ques- 
tion of  the  knowledge,  actual  or  construct- 
ive, of  the  appellee  of  the  defective  hand 
hold,  and  bis  observance  of  the  rule  In  ques- 
tion, should  have  been  submitted  to  tbe  Jury 
upon  instractlons  free  from  uncertainty  as 
to  the  burden  of  proof.  As  before  stated,  it 
Is  claimed  In  this  case,  as  It  was  claimed  In 
Railway  Co.  v.  Glover,  supra,  that  the  error. 
If  any,  in  the  instruction  discussed,  was  cur- 
ed by  others  given,  correctly  stating  the  law. 
This  argument  Is  met  In  the  case  last  named 
and  the  authorities  therein  cited. 

The  Insufficiency  of  the  evidence  to  sus- 
tain the  verdict  is  discussed  earnestly  and 
at  length.  The  conclusion  already  reached 
renders  it  unnecessary  to  determine  this 
question.  Judgment  reversed,  with  Instruc- 
tions to  sustain  appellant's  motion  for  a  new 
trial. 

(SS  Ind.  App.  S7) 
WHBTSELL  v.  LOUDEN. 
(Appellate  Ck>urt  of  Indiana.    Jaoe  29,  1900.) 

WIIjLS— WIDOW'S  AIJX}WANGB— BLBCnON 
—LIEN  ON  RBALTT. 
Testator  devieed  all  of  his  property,  both 
real  and  personal,  to  his  wife  for  life,  remsfn- 
der  to  his  children.  The  widow  probated  the 
will,  took  posBesslon  of  the  property,  disposed 
of  practically  all  of  the  personal^,  and  convey- 
ed her  interest  in  the  realty.  EM  to  amount 
to  an  election  to  take  under  the  will  and  an  as- 
sent to  the  provisions  of  the  will  for  otbem; 
and,  since  payment  of  the  widow's  statutory  al- 
lowance ont  of  the  real  estate  would  diminish 
the  Interest  devised  to  the  cbildrw  after  her 
death,  she  is  precluded  from  dalmlng  audi  al- 
lowance. 

Appeal  from  circuit  court,  Bfomoe  coun^; 
W.  H.  Martin,  Judge. 

Action  by  Leonard  L.  Whetsell,  adminis- 
trator of  the  estate  of  Margaret  Bollenbacber, 
deceased,  against  William  H.  Louden,  admin- 
istrator de  bonis  non  of  the  estate  of  George 
Bollenbacber.  deceased.  From  a  Judgment 
overruling  a  demurrer  to  the  second  para- 
graph of  defendant's  answer,  plaintiff  ap- 
peals. Affirmed. 

Wadsworth  &  Williams,  for  appellant 
Louden  &  Louden,  (or  appellee. 

BLACK,  J.  In  a  statement  of  dalm  ffied 
by  the  appellant  as  administrator  of  the 
estate  of  Margaret  Bollenbacber,  deceased, 
against  the  appellee,  as  administrator  de  bo- 
nis non  of  tbe  estate  of  (3eorge  Bollenbacber. 
deceased,  it  was  shown.  In  substance,  thst 
one  John  G  Wbfsnand  was  by  the  court  below 
duly  appointed  as  administrator  of  tbe  estate 
of  said  George  Bollenbacber,  deceased,  and  ac- 
cepted the  trust  and  as  such  administrator 
filed  an  Inventory  in  that  estate,  by  which  it 
was  shown  that  said  Margaret  Bollenbacber. 
who  was  the  widow  of  said  George,  received 
from  said  Wblsnand,  administrator,  $12.50. 
08  0  part  of  her  statutory  allowance;  that 
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she  died  Intestate  In  November,  1888;  that 
she  never  received  any  part  of  the  fSOO  due 
her,  other  than  said  sum  of  fl2.50;  that  the 
appellant,  In  1898.  was  duly  appointed  by  the 
Daviess  circuit  court  of  this  state  as  admin- 
istrator of  the  estate  of  said  Margaret,  de- 
ceased, and  accepted  the  trust;  that  he  has 
never,  as  such  administrator,  received  any 
part  of  said  statutory  allowance;  and  that 
there  Is  due  the  appellant,  as  such  adminis- 
trator, from  the  appellee,  administrator  de 
bonis  non  of  the  estate  of  said  deceased  hus- 
band. H8T.50,  the  remainder  of  such  allow- 
ance. The  appellee  answered  In  two  para- 
graphs, the  first  being  a  general  denial.  A 
demurrer  to  the  second  paragraph  of  answer 
was  ovenraled,  and  this  rallng  Is  assigned  as 
«rror. 

In  the  second  paragraph  of  answer  It  was 
alleged  that  in  1885,  and  prior  thereto,  said 
husband  resided  at  Bloomlngton,  Monroe 
■county,  Ind.;  that  in  September  of  that  year 
he  died  testate,  leaving  surviving  him  said 
Margaret  BoUenbacber,  bis  widow,  and  sev- 
«ral  children;  that  on  the  26th  of  September, 
18SS,  said  widow  caused  his  will  to  be  filed 
In  the  oflSce  of  tbe  clerk  of  the  Monroe  circuit 
eonrt,  where  It  was  duly  admitted  to  probate 
on  that  day,  and  duly  recorded,  etc.  A  copy 
of  the  win  is  set  out  in  the  answer,  its  dis- 
positive Items  being  as  follows:  "Item  1.  I 
give  and  bequeath  to  my  beloved  wife,  Mar- 
garet B(rilenbacher,  all  of  the  property  of 
which  I  shall  die  seised,  both  real  and  per- 
sonal, of  whatever  description  and  wherever 
situated,  for  her  use  and  benefit  and  profit  so 
long  as  she  shall  remahi  my  widow  and  sin- 
gle^ w  daring  her  natural  Ufe^  except  my  in- 
terest In  the  firm  of  BoUenbacber  A  Sons, 
engaged  In  the  manufactore  of  spokes,  includ- 
ing my  interest  In  the  real  and  personal  prop- 
erty bel(Higlng  to  said  firm.  Item  2.  I  give 
and  bequeath  to  my  sons.  MarUn  C,  William 
P..  Samuel  M.,  and  Jacob  Q.  Bollenbacher, 
equally,  share  and  share  alike,  all  tbe  inter- 
eat  in  the  said  Ann  of  Bollmbadier  A  Sons 
of  which  I  shall  die  seised.  Including  my  In- 
terest In  the  real  and  personal  property 
belonging  to  said  firm.  Item  3.  Upon  the 
marrli^e  of  my  wife,  Haqcar^  or  at  her 
death,  I  desire  and  direct  that  all  my  real' 
estate  of  which  I  shall  die  ■elsed,  and  all  my 
personal  estate  then  remaining,  shall  be  equal- 
ly divided,  share  and  shore  alike,  between  my 
children,"— naming  them,  12  In  number.  In- 
cluding ttioee  named  above  in  the  second  Item. 
In  the  next  and  last  Item  tbe  widow  of  the 
testator  was  named  as  executrix.  It  was  fur- 
ther alleged  In  the  answer  that  said  widow, 
under  and  by  virtue  of  said  wlU,  and  section 
2505,  Bev.  St.  1881,  as  amended  in  1885,  took 
possession  of  all  of  said  property  *'bo  devised 
CO  her,"  Including  a  large  stock  of  boots  and 
shoes  which  the  testator  had  on  hand  at  his 
death,  worth  over  {2,000,  and  appropriated 
the  same  to  her  own  use,  and  disposed  thereof 
for  her  own  benefit  leaving  the  creditors  of 
said  estate  without  anything  from  the  per- 


sonal property  to  apply  on  their  debts;  that 
by  virtue  of  said  will  and  said  statute  she 
also  took  possession  of  certain  real  estate, 
described.  In  Monroe  county,  consisting  of 
certain  lots  in  tbe  city  of  Bloomlngton,  and 
81  acres  of  land;  that  do  administration  was 
had  on  said  estate  until  the  fall  of  1894. 
when  John  C.  Whlsnand  was  appointed  ad- 
ministrator with  the  will  annexed  of  said  es- 
tate, and  qualified  as  such;  that  all  the  per- 
sonal property  of  the  estate  that  he  could 
find  amounted  to  fl2.60;  that  the  personal 
property  of  (George  Bollenbacher  at  his  death 
amonnted  to  $2,000  or  more;  that,  claims  be- ' 
Ing  filed  against  said  estate  amounting  to 
$5,304,  said  administrator  filed  In  the  court 
below  a  petition  for  an  order  to  sell  said  real 
estate;  that  while  said  petition  was  pending 
said  Margaret,  widow  of  said  testator,  pro- 
posed to  a  bank  named  that,  as  It  held  large 
claims  against  said  estate.  It  suould  buy  her 
interest  In  said  real  estate;  that  the  bank 
thereupon  accepted  her  proposition,  and.  In 
consideration  of  f 1,000  paid  her  by  the  bank, 
she,  on  the  17th  day  of  April,  1896,  executed 
to  the  bank  a  warranty  deed,  conveying  and 
warranting  to  the  bank  all  her  right,  title, 
and  Interest  in  and  to  said  real  estate,  which 
deed  was  recorded,  etc.,  on  the  1st  of  June, 
1805;  that  at  the  time  she  sold  and  conveyed 
said  real  estate  to  the  bank  "there  was  no 
place  lor  her  to  get  any  statutory  allowance 
except  out  of  said  real  estate." 

The  election  of  the  widow,  under  section 
2505,  Bev.  St.  1881.  as  amended  in  1885  (sec- 
tion 2666,  Bums'  Bev.  St  18&4;  section  2605. 
Homer's  Bev.  St  1807),  relates  to  her  choice 
whether  she  will  retain  her  right  by  statute 
to  one-third  of  the  ianHa  of  her  late  husband, 
or  will  take  lands  devised  to  her  by  him  In 
a  provision  made  for  her  by  his  will  in  lieu 
of  her  statutory  right  In  his  lands.  It  Is  not 
tbe  election  between  the  absolute  allowance 
of  $500  provided  by  section  2^4,  Bums* 
Rev.  St  18M  (section  2268,  Homer's  Rev. 
St  1887),  and  the  provision  made  for  her  In 
his  wUL  The  last-mentioned  statute  pro- 
vides that  the  widow  of  a  decedent  "wheth- 
er he  die  testate  or  Intestate."  may  select 
and  take  articles  named  in  the  appraisement 
Aggregating  $500,  and  that  If  Bhe  fall  or  re- 
fuse to  select  and  take  all  or  any  part  of 
such  articles,  she  shall  be  entitled  to  the 
amount  of  the  deficiency  In  cash  out  of  the 
first  moneys  received  the  executor  or  ad- 
ministrator In  excess  of  the  amount  neces- 
sary to  pay  the  expemes  of  administration 
and  of  the  last  sickness  and  funeral  of  tbe 
deceased;  and  If  the  estate  be  clearly  sol- 
vent she  Shan  be  ^titled  to  such  payment 
out  of  the  first  moneys  recdT^  by  the  exec* 
utor  6r  administrator,  but  If  the  personal 
estate  be  insufficient  fbr  such  {Moment  to 
her  In  cash  the  d^cit  riiall  constitute  a  lien 
jxpon  the  real  estate  of  the  decedent  liable 
to  sale  tor  the  payment  of  debts,  which  liea 
may  be  enfwced,  upon  the  petition  of  the 
executor  or  administrator.  In  like  manner  as 
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lands  of  tbe  decedent  are  sold  for  the  pay- 
meat  of  debts,  and  shall  be  superior  to  the 
lien  of  judgments  upon  sucb  real  estate  ren- 
dered against  tbe  decedent.  The  widow 
was  not  required,  by  the  terms  of  any  stat- 
ute In  force  at  death  of  her  husband,  to 
elect  as  to  whether  she  would  take  her  stat* 
utory  allowance  of  $500.  If  she  was  requir- 
ed to  make  an  election  between  the  allow- 
ance and  the  provisions  of  her  husband's 
will,  the  requirement  would  be  referable  to 
equitable  principles.  Shlpman  t.  Keys,  127 
Ind.  353,  26  N.  E.  896;  Moore  v.  Baker,  4 
Ind.  App.  116.  30  N.  E.  629.  She  could  not 
have  the  statutory  allowance  if  she  had 
chosen  and  enjoyed  the  provision  made  for 
her  In  the  will,  if  the  Intention  of  the  testa- 
tor, as  gathered  from  the  terms  of  the  will, 
was  that  she  ^onld  not  hare  both  the  statu- 
tory allowance  and  the  provision  made  by 
the  wilL  If  to  take  both  under  the  law  and 
under  the  will  would  so  derange  the  dlsposl- 
tlon  of  the  property  made  by  the  will  as  to 
defeat  the  Intention  of  the  testator,  she 
could  elect  to  take  tbe  statutory  allowance 
or  the  proTlsIon  made  for  her  by  the  will, 
but  she  could  not  take  both;  and  if  she  had 
already  elected  to  take,  and  was  already  in 
the  enjoyment  of  tbe  tratamentary  provision 
thvm  Inconsistent  with  the  statutory  allow- 
ance, she  could  not  maintain  a  claim  for  the 
latter.  Langley  v.  Mayhew.  107  Ind.  108, 
6  N.  E.  317.  8  N.  E.  167;  Hurley  t.  Mclver. 
U9  Ind.  68,  21  N.  E.  32S;  Shlpman  t.  Keys, 
'supra;  Sbafer  t.  Shafer,  129  Ind.  394, 28  N.  B. 
807;  Like  T.  Cooper,  132  Ind.  801,  31  N.  E. 
1118;  Snod grass  v.  Meefes,  12  Ind.  App.  70, 
38  N.  E,  833.  The  widow  having  made  no 
election  In  writing  to  take  under  the  law  In- 
stead of.  under  the  will,  and  having  caused 
the  will  to  be  admitted  to  probate,  and  hav- 
ing entered  upon  tbe  enjoyment  of  the  provi- 
sions made  for  her  in  the  will,  as  described 
In  the  answer,  she  Is  to  be  regarded  as  hav- 
ing elected  to  take  under  the  will  all  that 
she  did  take  and  use  and  consume  and  sell 
and  conv^,  and  therefore  as  having  assent- 
ed to  all  provisions  of  the  wlU  for  others  In- 
consistent with  her  claim  under  the  statute. 
The  personal  property  of  the  appellee's  tes- 
tator had  been  exhausted.  Pursuant  to  tlie 
terms  of  tbe  will,  it*had  been  used  and  en- 
Joyed  by  the  widow,  before  the  appointment 
of  the  appellee's  predecessor  In  the  trust, 
except  the  sum  of  $12.50,  which  also  she  Had 
received,  as  alleged  In  the  comi^nt  or 
statement  of  claim.  The  Interest  of  tbe  tes- 
tator In  the  partnership  property  was  direct- 
ed by  tile  will  to  go  to  certeln  sons,  named, 
of  the  testator.  The  surviving  partners  by 
law  were  entitled  to  Its  possession  and  con- 
trol, to  be  disposed  of  for  the  beneflt  of 
themselves  and  the  estate  of  the  deceased 
partner,  consistently  with  the  rights  of  cred- 
itors. Bollenbacher  v.  Bank,  8  Ind.  App.  12, 
86  N.  E^.  403;  Mcintosh  v.  Zarlng,  150  Ind. 
301,  312,  49  N.  E.  164. 

There  was  no  source  from  which  to  draw 
the  statutory  allowance  but  the  real  estate. 


which  had  l>een  devised  to  the  wldo^  during 
her  widowhood  or  for  her  life,  then  to  go  to 
designated  children  of  the  testator.  Tbe 
widow  had  conveyed  by  warranty  deed  all 
her  interest  in  the  real  estate,  and  thereby 
had  secured  to  herself  a  sum  which  she  ac- 
cepted as  the  equivalent  of  the  interest 
therein  devised  to  her.  If  It  would  not  be 
an  assertion  of  a  right  inconsistent  with  her 
covenant  of  warranty  for  her  to  claim  a  lien 
upon  the  real  estate  for  her. statutory  allow- 
ance, it  would,  it  seems,  be  Inconsistent 
with  the  intention  of  the  testator  to  thus 
diminish  the  provision  made  by  the  will  for 
his  children  after  the  termination  of  the  in- 
terest In  the  real  estate  given  by  tbe  will  to 
the  widow.  It  must  be  considered  that  it 
was  no  less  his  purpose  to  thus  provide  for 
his  children  than  to  thus  provide  for  his 
widow;  and  his  intention  would  be  thwarted 
by  tbe  diminution  of  either  provision  for 
the  benefit  of  the  person  or  persons  entitled 
by  bis  will  to  the  other  provision  aluie. 

We  And  no  error  in  the  overruling  of  the 
demurrer  to  tbe  second  paragrapta  of  an- 
swer. Judgmrat  affirmed. 


(1S8  ni.  SXT) 

MARTINA  V.  HUHLKE. 

(Supreme  Ooart  of  lUlDois.   June  21,  lOOa) 

FROMISSORT  NOTE— TRUST  DBBD— PRAUDr- 
LENT  TRANSFER— BONA  FIDE  PUR- 
CHASER—BQUIT  A  BO)  RIGHTS. 

1.  Defendant  executed  to  one  S.  his  note,  se- 
cured by  trust  deed.  After  some  payments  on 
the  debt,  new  notes  and  a  new  trust  deed  were 
executed  In  lieu  of  the  old  ones.  These  wn« 
delivered  to  S.,  who  pramised  to  surrender  the 
old  notes  and  trust  deed  "Id  a  few  days."  S. 
negotiated  the  new  notes  secured  by  the  new 
trust  deed  to  plaintifl,  and  never  surrendered 
the  old  instruments.  Beld,  that  plaintiff,  as  a 
bona  fide  purchaser  for  value  of  the  new  notes, 
is  entitled  to  retain  a  judgment  obtained  there- 
on in  a  law  court. 

2.  Where  a  note  secured  by  trust  deed  was 
given  with  the  intention  of  taking  up  other 
notes  similarly  secured*  and  under  a  promise  of 
the  payee  to  surrender  the  other  notes  for  can- 
cellation, plaintiff,  to  whom  the  new  notes  and 
trust  deed  were  transferred  without  any  sur- 
render of  the  old  ones,  acquired  no  equitable 
rights  under  the  deed,  since  there  was  no  con- 
sideration therefor. 

Error  to  appellate  court.  First  district. 

Bill  by  Henry  Muhlke  against  Vaclav  Mar- 
tina to  foreclose  a  trust  deed.  From  a  decree 
dismissing  the  bill  and  ordering  the  cancel- 
lation of  the  trust  deed,  but  denying  further 
relief  under  defendant's  cross  bill,  and  from 
an  order  overruling  the  exceptions  of  both 
parties,  defendant  brings  error.  Affirmed. 

The  following  Is  the  stetement  of  tbe  fact» 
made  by  tbe  appellate  court  in  this  case: 
"The  plaintiff  in  error,  Vaclav  Martina,  bor- 
rowed from  Theodore  Schintz  tbe  sum  of 
$3,000,  and  racecoted  notes  ther^or,  and  a 
moitgage  upon  his  homestead  to  secure  the 
same.  After  some  payments  upon  the  Indebt- 
edness, and  Mie  egtaislon  of  the-  payment  pf 
balance  due,  thefe  was  an  ariangement  mode 
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between  twrrower  and  lender  In  Jtne,  1897, 
CO  execute  new  notes  and  trust  deed  to  se- 
cure p^rmoit  of  balance  then  remaining  dne, 
and  Cot  another  extension  of  the  time  of  pay- 
ment for  the  period  of  five  years.  When  the 
new  notes  and  tike  new  trust  deed  for  the 
purpose  of  this  last  extension  were  executed 
oy  Martina,  they  were  glTen  to  Schlntz,  who 
said  that  be  would  return  the  old  notes  and 
the  old  trust  deed  In  a  tew  days  aft»  the 
recording,  of  the  new  papers.  Schlnta  sold 
the  new  notes  secured  by  the  new  trust  deed 
to  defendant  In  &atoe,  Muhlke.  A  Mrs.  Foote 
held  the  old  notes  secured  fc^  the  old  trust 
deed.  Sdibits  converted  to  his  own  use  the 
proceeds  of  Hie  sale  of  tiie  new  notes,  and 
left  the  old  notes  unpaid  hi  the  bands  of  Mrs. 
Foots,  and  constituting  a  valid  first  lien  upon 
the  property  to  the  extent  of  the  unpaid  bal- 
ance dne  thereon.  In  December  following 
June,  1807,  Muhlke  caused  Judgment  to  be 
entered  upon  the  V1.200  principal  note  which 
he  had  bought  from  Schlntz,  and  also  upcm 
one  of  the  overdue  Interest  coupons  for  fS6; 
the  note  having  a  warrant  of  attorney  at- 
tached, and  a  provision  for  the  entering  of 
Judgment  MubJke,  the  defendant  in  error, 
filed  his  bill  here  to  foreclose  the  trust  deed 
^hich  was  given  to  Bscure  these  notes,  and 
by  his  am«ided  bill  he  sought  to  obtain  a 
foreclosure  of  the  Hen  created  by  that  trust 
deed  to  satisfy  the  Judgment  Martina, 
plaintiff  In  error,  filed  his  cross  bill,  setting 
up  the  foregoing  facts,  and  seeking  to  have 
the  notes  and  trust  deed  held  by  Muhlke  can- 
celed, and  the  record  of  the  trust  deed  'an- 
nulled and  removed  as  a  cloud  from  the  title' 
of  Martina  to  the  property  In  question,  and 
also  praying  for  a  decree  vacating  the  Judg- 
ment which  Muhlke  had  obtained  on  his  notes 
iipon  the  law  side  of  the  court  The  cause 
was  referred  to  a  master  in  chancery.  The 
master  reported,  inter  alia,  findings  and  con- 
clusions that  complainant,  Henry  G.  Muhlke, 
\vas  a  bona  fide  purchaser  for  value  of  said 
promissory  note  for  fl,200,  before  maturity, 
and  as  such  was  entitled  to  the  Judgment  In 
law  upon  said  notes;  that  the  trust  deed 
securing  that  note  having  been  given' without 
consideration,  complainant  took  the  same  sub- 
ject to  all  the  defenses  said  cross  complain- 
ant could  have  opposed  to  a  foreclosure  of 
ihe  same  by  Theodore  H.  Schlntz,— and  rec- 
ommended that  a  decree  be  entered  dis- 
missing complainant's  bill  of  complaint  for 
■want  of  equity,  ordering  cancellation  of  said 
trust  deed,  and  denying  any  further  relief 
nnder  cross  bill.  The  court  overruled  the 
exceptions  of  plaintiff  in  error  and  those  of 
defendant  In  error,  and  entered  a  decree  In 
accordance  with  the  recommendation  of  the 
master."  A  writ  of  error  was  sued  out  from 
the  appellate  court,  where  the  decree  has 
been  affirmed,  and  the  present  writ  of  error 
Is  prosecuted  to  review  such  Judgment  of 
affirmance. 

Jonca  &  Lnsk,  fw  ^Intlff  In  error.  Pencil. 
Carpoiter  ft  High,  for  defendant  In  erroc; 


PBS  CURIAM.  In  deciding  this  case  the 
appellate  court  delivered  the  following  opln*- 
Ion: 

"Error  Is  assigned  by  the  plaintiff  In  er- 
ror, in  that  the  court  denied  relief  prayed 
by  tile  cross  bill,  viz.  the  vacating  of  the 
Judgment  at  law  obtained  by  the  defendant 
In  error  upon  the  principal  and  Interest  notes 
In  question;  and  cross  error  is  assigned  by 
defendant  in  error,  In  that  the  court  denied 
the  relief  prayed  by  the  amended  bill  of  com- 
plaint viz.  the  enforcement  of  the  lien  of  the 
trust  deed  given  to  secure  these  notes,  and 
in  that  the  conrt  ordered  the  trust  deed  to 
be  canc^ed.  We  are  of  opinion  that  the 
trial  court  was  right  and  that  it  did  not  err 
In  either  of  these  respects.  It  seems  clear 
from  the  evidence  that  the  plaintiff  la  error 
dealt  with  Schlnts  as  the  lender  of  the  mon- 
ey, and  tlie  mortgagee  in  tbe  conveyance 
which  secured  the  loan.  As  beti^een  them, 
there  was  no  equitable  claim  against  plain- 
tiff in  OTTor  under  the  trust  deed;  and  hoice 
nnder  the  rule  well  established  by  many  de* 
cislons  of  this  state,  defendant  In  error  ac 
quired  no  equitable  rights  when  tfa6  mort- 
gage notes  were  toansferred  to  lilm.  Olds 
T.  OummlngB,  31  111.  18B;  Walker  v.  Dement 
42  UL  272;  Sumner  t.  Waugh,  M  HI.  631; 
White  V.  Sutherland,  M  UL  181;  Haskdl  t. 
Brows,  ttS  HI.  20;  Thomps<m  v.  Shoemaker, 
68  lU.  20e;  Towner  v.  McClelland,  110  DL 
642;  HImrod  v.  Gllman,  147  in.  293.  86  N.  &. 
378;  McAullfl  T.  Renter,  168  lU.  491,  46  N. 
E.  WSJ;  Buehler  t.  McCormick,  169  IU.  260, 
48  N.  B.  287.  But  this  rule  bos  no  applica- 
tion to  the  rights  of  defendant  In  errdr  to  a 
legal  claim  quite  Independmt  of  any  Uen 
upon  tbs  premises  In  question,  which  legal 
dalm  was  acquired  by  the  defendant  as  pur^' 
chaser  of  the  notes  for  value  and  before 
maturity,  and  without  notice  of  plalntlfl  In 
error's  defense.  It  cannot  be  aald  that  the 
execution  of  these  notes  was  procured  by 
fraud  or  covin.  In  the  sense  that  would 
make  the  notes  Invalid.  Plalntlfl  In.  error 
executed  tbe  notes  with  full  knowledge  of 
Just  v^hat  they  were,  and  there  was  liotblng 
In  the  execution  of  them  which  could  oper- 
ate to  bring  them  vrlthln  the  rule  which  ap- 
lOfes  (mly  to  Instruments  execution  of  which 
Is  obtained  by  fraud.  The  fraud  necessary 
to  thus  Invalidate  must  be  fraud  In  obtain- 
ing the  execution  ofl  the  Instrument '  Woods 
T.  Hynes,  1  Scam.  108;  Hulford  v.  Shepard. 
Id.  683;  Adams  v.  Wooldrldge,  S  Scam.  255; 
Shipley  T.  Carroll,  46  HI.  286:  Depuy  y. 
Schuyler,  Id.  306;  Richelieu  Hotel  Co.  t. 
Intouatlonal  Military  Bncampmrat  Ca,  140 
UL  218^  20  N.  EL  1044.  Nor  can  It  be  said, 
as  against  defendant  in  ertor,  tiiat  tiiese 
notes  were  not  fully  delivered.  Clarke  v. 
Johnson,  64  III.  298.  Nothing  was  lacking 
In  matter  of  execution  or  delivery.  Default, 
of  Bchintz  was  in  falling  to  deliver  the  old 
notes  and  release  of  the  Old  tnifft  deed.  This 
fftllnre  operated  to  give  plaintiff  in  error  a 
complete  defense  to  any  obligation  under  the 
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new  notes  u  against  Schlntz,  and.  In  eqnlty, 
against  enforcement  of  the  lien  of  the  mort- 
gage by  the  purchaser  from  him,  defendant 
In  error;  but  It  constituted  no  defense  in 
law  agalnat  the  obligation  of  the  notes  them- 
selves in  the  hands  of  a  bona  fide  purchaser 
before  maturity  and  without  notice.  The 
Judgment  obtained  at  law  could  not  be  at- 
tackM  In  the  proceeding,  simply  because 
plaintiff  in  error  had  an  equitable  defense 
against  the  lien  of  the  truat  deed.  No  other 
ground  Is  disclosed  for  the  IntMrrentloD  of 
equity  In  relation  to  the  Judgment  There- 
fore the  defendant  in  error  was  entitled  to 
his  Judgment  in  law,  and  the  court  properly 
denied  the  prayer  of  the  gtoh  UU  to  va- 
cate It 

"Argument  of  counsel  for  defendant  In  er^ 
ror  that  the  equities  of  plaintiff  In  error,  as 
against  the  obligation  of  these  notes,  did  not 
exist  when  defendant  In  error  bought  them, 
but  arose  afterwards,  when  Schints  failed  to 
return  the  old  notes,  and  therefore  the  doc- 
trine of  Olds  T.  Cnmmlngs,  supra,  does  not 
apply,  we  regard  as  untenable.  If  Schlntz 
was  the  money  I^der  and  the  real  mortga- 
gee, tbea  there  was  never  any  time  when 
the  equities  of  plaintiff  in  error  did  not  exist 
as  against  the  notes  and  the  conveyance  se- 
curing them,  so  far  as  Schlntz  was  concern- 
ed; for  there  was  never  a  time  when  the 
notes  were  enforceable  In  his  hands.  It  fol- 
lows that  there  was  nearer  any  time  at  which 
he  conld  have  conveyed  them  to  defendant 
In  error,  so  aa  to  give  the  latter  any  equita- 
ble right  to  a  lien  under  the  mortgage." 

We  concur  In  the  forgoing  views,  and  in 
the  conclusion  above  announced.  Accord- 
ingly the  judgment  of  the  appellata  court  Is 
affirmed.  Judgment  afl3rmed. 

(68  Ohio  BL  D 

OROWE  V.  RILBT. 
(Supreme  Court  of  Ohio.    May  22,  1800.) 

LBASB  —  ASSIGNMENT  —  COVENANTS  RUNNINa 
WITH  UtNV  —  SALE  OF  LIQUOR  — 
BREACH  BT  SUBTENANT. 

1.  A  lease  to  a  person,  and  his  heirs,  execu- 
tors, and  administrators,  and  containing  no  re- 
striction against  aBsignment  thereof,  is  assign- 
able. 

2.  A  covenant  in  a  lease  that  If  liquor  shall 
be  sold  on  the  demised  premises,  the  business 
shall  be  conducted  strictly  according  to  law, 
is  a  covenant  running  with  the  land;  and  a 
breach  of  this  covenant  by  a  subtenant  of  an 
assignee  of  the  lease  Is,  as  between  the  assignee 
and  the  original  lessor,  a  breach  by  the  as- 
signee. 

3.  Upon  the  trial  of  an  action  by  the  lessor 
against  the  assignee  for  a  breach  of  sncb  cove- 
nant, in  which  the  plaintiff  alleged  a  breach  of 
such  covenant  by  the  assignee,  through  bis  sub- 
tenant, and  that.  In  an  action  founded  thereon 
tor  the  sale  of  the  demised  pmnises  to  satisfy 
a  Judgment  for  the  sale  of  liquors  contrary  to 
law,  Uie  assignee,  being  a  party  thereto,  and 
being  served  with  summons,  and  not  answering 
therein,  the  said  premises  were  so  sold,  the  rec- 
ord of  the  action  In  which  such  sale  was  made 
is  competent  evidence. 

(Syllabas  by  the  Court! 

Error  to  drcolt  comt.  TrnmbuU  conntj. 


Action  by  one  Crowe  against  one  Btley. 
Verdict  for  defendant  In  common  pleas  was 
revo-sed  by  the  circuit  court,  and  defendant 
brings  error.  Affirmed. 

In  the  court  of  common  ^eas  1b.e  Jury  waa 
instructed  to  render  a  verdict  for  the  de- 
fendant which  was  done,  and  this,  with  the 
refusal  of  the  court  to  admit  record  evidence 
offered  by  the  plalutlfF,  was  alleged  as  error 
In  the  circuit  court  The  circuit  court  re- 
versed the  Judgment  of  the  common  ideas- 
for  those  errors.  The  facts  are  sofflclently 
stated  In  the  opinion. 

Argued  before  SHAUCK.  O.  J.,  and  MIN- 
SBAUj,  WILLIAMS,  BUBKBT.  SPBAB,  anS 
DAVIS,  J  J. 

E.  B.  Taylor.  T.  H.  Onimer,  and  W.  H, 
Smiley,  tor  plaintiff  in  error.  Charles  Fll- 
luns  and  J.  N.  Oowdery,  for  defendant  in  ex^ 
ror. 

DAVIS,  J.  Tbe  defendant  In  error  made- 
a  lease  for  certain  premises  to  one  Scott, 
"and  his  heirs,  execntors,  and  administra- 
tors. '  The  lease  contained  no  restriction 
against  assignment  thereof,  and  It  was  there- 
fore assignable.  The  lessee  assigned  ttie 
lease  to  the  plaintiff  In  error  as  security  for 
a  debt  with  a  cwidlUon  that  if  the  debt 
should  not  be  paid  In  six  months  the  assign- 
ment should  become  absolute.  The  debt  was 
not  so  paid,  and  the  plaintiff  In  error  took 
IwssesBlon  of  the  premises  under  the  assign- 
ment, and  thereby  became  the  tenant  of  the 
defendant  In  error,  and  as  such  paid  to  her 
the  rent  for  the  leased  premises.  The  idain- 
tlff  In  error  sublet  the  premises  to  one  Walsh, 
described  In  the  lease,  which  had  been  as- 
signed to  him,  with  a  condition  ttiat  no 
liquor  should  be  sold  on  the  premises  in  viola- 
tion of  law.  There  being  no  privity  of  estate 
or  of  contact  between  Walsh  and  the  origi- 
nal lessor,  the  defendant  In  error,  the  latter 
could  maintain  no  action  against  him  upon 
the  covenants  In  the  original  lease.  Her 
right  of  action.  If  any.  was  solely  against  the 
assignee;  that  Is,  the  plalntlfE  in  errw.  TayL 
Landl.  &  Ten.  (8th  Ed.)  S  16. 

The  lease  contained  a  covenant  as  ftdlows: 
"That  if  Uqu(»r  shall  be  sold  therein  the  busi- 
ness shall  be  conducted  strictly  according  to 
law.  and  all  taxes  paid."  Tlils  atlpnlatlon  la 
an  essential  condition  of  the  original  con- 
tract, and  the  burden  of  It  was  consequently 
Imposed  upon  the  assignee  with  the  estate 
which  he  acquired  the  assignment  of  the 
lease.  In  other  words,  it  Is  a  covenant  run- 
ning with  the  land.  Therefore,  when  Walsh, 
the  subtenant  of  the  plaintiff  In  error,  vio- 
lated this  covenant  It  was  a  violation  by  the 
plaintiff  In  error,  as  between  him  and  the 
original  lessor,  and  the  latter  had  a  good 
cause  of  action  against  the  plaintiff  In  error. 

On  the  trial  of  this  case  in  the  court  of 
common  pieas  every  essential  fact  charged  In 
the  amended  petition  was  admitted  by  the 
defendant  except  the  allegatlona  ttiat  Walsh 
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sold  Intoxicating  llqaors  In  violation  of  law 
to  WUttaker,  and  "all  allegations  In  relation 
to  SDch  sale  in  said  amended  petition  con- 
tained" were  expressly  denied.  It  waa,  In 
substance,  alleged  In  the  amended  petition 
that  while  Walsh  waa  In  possession  of  the 
demised  premises,  as  the  tenant  of  the  plain- 
tiff in  error,  he  sold  llQUors  to  Whlttaker  In 
violation  of  law;  that  Whlttaker's  wife  ob- 
tained a  Judgment  therefor,  and  afterwards 
brought  an  action  in  the  court  of  common 
pleas  against  the  defendant  In  error  as  the 
owner  of  the  premises  where  the  liquors  were 
sold,  the  plaintiff  in  error  as  the  assignee  of 
the  lease,  and  certain  Ilenholders,  alleging 
said  Judgment,  and  praying  for  the  sale  of 
said  premises  to  satisfy  the  same;  and  that 
the  same  were  accordingly  soid  under  order 
of  the  court  In  that  case.  These  allegations 
were  put  In  Issue,  for  they  were  all  "allega- 
tions In  relation  to  such  sale,"  and  aa  such 
were  denied  by  the  answer.  On  the  Issue 
thus  made  there  could  be  no  better  nor  more 
concIustTe  evidence  than  the  record  which 
waa  ofCered  by  the  defradaut  In  error,  and 
which  showed,  among  ottier  things,  that  the 
plaintiff  In  error  bad  be«i  served  with  anm- 
mona,  and  had  appeared  In  the  action  1^  an 
answer  which  was  withdrawn  by  leave  of 
the  court,  and  that  the  caae  bad  been  sub- 
mitted to  the  court,  the  plalntifl  In  error  be- 
tag  In  defanlt  for  answer.  The  common  pleas 
conrt  committed  an  error  la  rejecting  this 
evidence,  which  would  have  completed  the 
protHf  of  the  plaintiff's  case,  and  therefore 
<ned  In  giving  Judgment  for  the  defendant 
when  It  ought  to  have  rendered  Judgment  for 
the  plataitlff. 

It  may  be  added  that  the  plalntUt  In  errw 
coold  not  defrad  himself  In  this  aetkm  by 
allegliv  B  want  of  knowledge,  which  he  was 
boond  to  have  1^  the  conditions  of  his  title 
<MsUen  V.  Feck,  48  Ohio  8t  447.  408,  81  N. 
B.  1077);  nor  1^  alleging  knowledge  tqr  the 
defendant  in  error  of  Walsh's  violation  of 
lavr.  As  we  have  said,  there  was  no  privity 
between  Walah  and  the  defoidant  in  oror. 
She  had  DO  authwity  over  him,  could  not  con- 
trol Ills  acta,  and  could  on^  look  to  the 
plaintiff  In  ervor  for  indemnity.  The  Jndg^ 
ment  of  llie  circuit  court  la  affirmed. 


(«8  OblO  8L  U) 

BATBS  r.  STATE. 

(Supreme  Oonrt  of  Ohio.   May  22.  1900.) 

CRIHINAL  UW— ARRBST  OF  J  UDOHBNT— CON- 
VICTION OF  PBLONY. 
In  a  crimlDal  case,  where  the  defendant, 
eonvicted  of  a  felony,  has  duly  filed  a  motion 
in  arrest  of  Judgment,  which  the  record  shows 
was  sustained  by  the  conrt,  It  Is  not  competent 
for  the  conrt,  on  motion  of  the  state  at  the 
next  term,  to  order  the  record  of  the  prerioua 
term  amended  and  made  to  show  that  the  mo- 
tion in  nrrest  was  not  Hastained,  but  was  over- 
mled,  by  the  conrt;  and  the  making  of  audi  or- 
der is  error. 

(ByllalniB  Iff  the  Oourt.) 

Frror  to  circuit  court,  Cuyahoga  county. 


Harry  Bates  was  convicted  of  felony,  and 
brings  error.  Beversed. 

It  appears  by  the  record  that  at  the  April 
term,  1888,  of  the  common  pleas  of  Cuya- 
hoga, the  plaintiff  in  error,  Harry  Bates, 
was  tried  on  an  indictment  charging  him 
with  a  felony,  and  found  guilty  by  the  Jury. 
Motion  for  a  new  trial  waa  overruled,  and 
sentence  to  the  penitentiary  impoaed.  There- 
upon, on  Joly  2,  1888,  b^ng  a  day  of  the 
said  April  term,  a  motion  In  arrest  of  Judg- 
ment was  duly  filed  by  defendant,  which, 
with  the  cause,  was  continued  until  the  next 
term.  On  September  6th  foUowIug,  being  a 
day  of  the  July  term,  the  motion  In  arreat 
was  heard  and  granted.  On  November  4th 
following,  being  a  day  of  the  September 
term,  a  motion  was  filed  by  the  prosecuting 
attorney  to  correct  the  record,  and  make  it 
show  that  instead  of  the  motion  in  arrest 
having  been  granted,  the  same  was  overrul- 
ed, by  the  court,  and  that  the  court  did  grant 
to  the  defendant  a  right  to  a  rebearlt^  of 
hla  motion  tot  a  new  trial,  and  that  subse- 
quently, at  tbe  same  July  twm,  said  motion 
for  a  new  MaX  was  reheard  and  granted. 
This  motion  of  the  prosecuting  attorney  to 
correct  the  record  was  heard  at  a  later  day 
of  tbe  S^tember  term,  and  sustained,  and 
the  record  ordered  amended  accordingly,  to 
which  defendant  duly  excepted.  On  error 
to  the  circuit  court,  tbe  ruling  of  flie  com- 
mon pleas  was  affirmed. 

Francis  J.  Wing  and  John  F.  Clark,  for 
plaintiff  in  emnr.  T.  h.  Strlmple^  Pros. 
Atty.,  for  the  SUte. 

SPEAR,  J.  (after  stating  the  facta).  The 
question  presented  Is  whether  or  not,  in  a 
case  of  felony,  the  court  has  power  to  act 
upon  and  allow  a  motion  to  correct  the  rec- 
ord as  to  substance  at  a  term  subsequent  to 
that  at  which  the  record  is  made.  That 
there  Is  such  pow«  In  clvU  caaea  Is  matter 
ot  common  knowledge.  But  It  doea  not  rest 
upon  tbe  discretion  of  the  court,  as  does  the 
power  of  the  conrt  ova  Its  own  orders  and 
Judgments  during  tbe  term,  but  Is  governed 
by  settled  principles,  to  which  the  action  of 
the  court  must  conform,  which  are  defined 
by  sections  G334-G96S  of  the  Revised  Stat- 
utes. 

The  power  of  a  court  to  correct  or  amend 
its  record  in  matter  of  substance  after  term 
seems  to  rest  entirely  upon  statute.  It  did 
not  exist  at  the  common  law,  nor  Is  It  a 
power  Inherit  In  the  court;  the  general 
rule  being,  aa  quaintly  stated  by  Lord  Coke, 
that  "during  tbe  terme  wherein  any  Judicial 
act  la  done  the  record  remalneth  In  the 
brestof  the  Judges  of  the  court,  and  In  their 
remembrance,  and  therefore  the  roll  is  alter- 
able during  that  terme,  as  the  Judges  shall 
direct;  but,  when  the  terme  Is  past,  then 
the  record  Is  In  tbe  roll,  and  admlttetb  no 
alteration,  averment,  or  proofe  to  the  con- 
trarle."  Wray  v.  Lifter.  2  Strange,  1110; 
Ellison  V.  Ellison,  T.  Baym.  89;  Co.  Lltt 
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260a;  Cameron  r.  McRoberts,  3  Wbeat  691. 
4  L.  Ed.  467;  Bank  t.  Moss,  &  How.  31,  12 
h.  Ed.  331;  Bassett  T.  U.  S.,  9  Wall.  38,  19 
L.  Ed.  648;  Brush  t.  Bobbins,  3  McLean, 
486,  Fed.  Cas.  No.  2,0G9;  Com.  v.  Mayloy,  57 
Pa.  St.  291;  BlBh.  Cr.  Proc.  §  1298.  The  rule 
aboTe  stated  la  recognized  in  early  Ohio 
cases.  It  la  held  In  Botkin  t.  Commission- 
ers, 1  Ohio,  375,  that  "a  final  Judgment  Is  not. 
amendable  at  a  subeequent  term,  except  In 
matter  of  form."  See,  also,  McVlckar"  t. 
Ludlow's  Heirs,  2  Ohio.  246;  Critchfleld  t. 
Porter,  3  Ohio,  518,  524;  Landon  t.  Reid.  10 
Ohio,  202.  204;  Lee  v.  State,  32  Ohio  St  113. 
And  obtains  in  other  states.  Harpending  t. 
Wyley,  14  Bush,  380;  Insurance  Go.  v.  Mc- 
Cormick,  20  Wis.  265.  The  rule  Is  specially 
applied  to  criminal  cases  in  Com.  t.  Mayloy, 
supra;  State  t.  Pbelau,  9  Baxt.  241;  State 
T.  Alphin,  81  N.  a  666;  McCarthy  r.  State. 
56  Mlas.  294. 

Criminal  procedure  In  this  atate  Is  regu- 
lated by  title  2  of  the  Penal  Statntes  (sec- 
tions 7106  to  7367,  Inclusive).  They  are 
codifications  of  parts  of  the  Criminal  Code 
adopted  in  1869  by  an  act  entitled  "An  act 
to  establish  a  Code  of  Criminal  Procedure." 
No  power  is  given  the  court  by  any  of  these 
sectloitt  to  correct  Its  record  after  the  term, 
and  it  would  follow  that  inasmuch  as  the 
power  does  not  exist  at  common  law,  and  is 
not  a  powOT  Inherent  in  tbe  conrt,  it  does 
not  exist  at  all  in  Ohio,  at  least  as  to  snb- 
stantlal  changes,  unless  the  sections  relating 
to  procedure  in  <AyU  cases,  heretofore  cited, 
apply  to  criminal  cases.'  It  is  our  belief  that 
those  sections  do  not  so  apply.  Their  pro- 
Tlsions  formed  part  of  the  original  Code  of 
OItU  Procednre,  and  the  portions  ofl  the 
old  Code  reproduced  In  our  present  Revised 
Statutes,  being  title  1  thereof,  are,  by  their 
terms,  applicable  only  to  civil  actions.  The 
act  establishing  the  Code  is  entitled  "An  act 
to  establish  a  Code  of  Civil  Procedure." 
Tbe  ttiird  section  (now  section  ^71)  provides 
that  "there  shall  be  hereafter  bnt  one  form 
of  action,  which  shall  be  called  a  civil  ac- 
tion." The  subsequent  sections  oxb  consist- 
ent with  the  purpose  expressed  in  the  title, 
and  are  inconsistent  with  an  intent  to  apply 
their  provisions  to  criminal  procedure.  It 
Is  poulble  that  Inteitiolations  may  have 
been  made  here  and  there  by  amendments 
which  imply  a  purpose  to  Include  all  actions 
within  the  terms  of  the  amendment,  but  no 
such  purpose  Is  expressed  generally,  nor  has 
there  been  any  change  In  the  text  relating  to 
the  vacating  or  modification  of  Judgments  or 
orders  after  term  from  which  any  such  pur- 
pose can  be  inferred.  It  Is  possible,  also, 
that  methods  of  procedure  during  trial,  di- 
rected In  the  Civil  Code,  have  been  applied 
by  analogy  to  criminal  trials  where  no  pro- 
vision had  been  made  in  the  Criminal  Code, 
but  that  practice  cannot  affect  tbe  present 
question. 

In  many  respects  the  rigidity  of  the  rules 
regulating  criminal  trials  has  been  relaxed 
by  statute,  bnt  we  tblnk  it  has  not  been  in 


this  regard.  The  order  requiring  the  record 
to  be  corrected  so  as  to  show  that  the  mo- 
tion In  arrest  was  overruled  instead  of  sus- 
tained, as  appears  of  record,  was  in  matter 
of  substance.  It  affected  a  substantial  right 
of  the  defendant,  and  was  greatly  prejudi- 
cial to  him.  inasmuch  as  it  deprived  him  of 
the  advantage  given  by  section  7355.  Rev. 
St..  viz.  to  be  placed  in  the  same  position  he 
was  In  before  the  Indictment  was  found. 
We  think  the  court  was  without  power  at 
the  September  term  to  make  the  order.  It 
follows  that  the  Judgments  of  both  courts 
will  be  reversed,  and  the  cause  remanded  to 
the  court  of  common  pleas,  with  direction  to 
proceed  as  provided  in  the  section  above 
cited.  Reversed. 


(63  (Hilo  St.  «6) 

RIVERSIDE  RUBBER  CO.  v.  MIDLAND 

MFG.  CO.  et  al. 

(Supreme  Court  of  Ohio.   May  22,  1900.) 

BILL  OP  EXCEPTIONS— CONSIDERATION  BY  HX- 
VIEWINQ  CODRT— ALLOWANCE  AND  SIGN- 
ING BILL-EXTENSION  OF  TIMS. 

1.  In  order  to  entitle  a  bill  of  exceptioos  to 
be  considered  by  a  reviewing  court,  it  must  be 
sbowD  by  a  proper  journal  entry  that  tlie  bill 
was  ordered  made  a  part  of  the  record. 

2.  Where  it  appears  by  the  bill  of  exceptions, 
supplemented  by  the  journal  entry,  tliat  Uie  bill 
was  not  presented  to  the  trial  judge  until  the 
fiftieth  day  after  the  overmling  of  the  motion 
for  a  new  trial  (the  jud^e  not  being  absent), 
the  jndge  is  without  power  to  extend  tbe  time 
for  the  allowance  and  signing  of  the  bill,  and 
his  Bubsequent  allowance  and  signing  oC  the 
same  Is  without  legal  effect. 

(Syllabus  by  the  Conrt.) 

Error  to  circuit  court,  Sandusky  county. 

Action  by  the  Riverside  Rubber  Company 
against  tbe  Midland  Manufacturing  Company 
and  others.  Judgment  for  defendants  in  com- 
mon pleas,  and  plaintiff  brought  error.  Bill 
of  exceptions  stricken  from  the  files  in  the  cir- 
cuit court,  and  Judgment  affirming  the  Judg- 
ment below.  Plaintiff  brings  error.  Af- 
firmed. 

In  the  common  pleas  tbe  plalntiiTB  motion 
for  new  trial  was  overruled  June  28.  189T, 
and  Judgment  for  defendants  r^ered,  to 
which,  plaintiff  excited,  and  plaintiff  was 
given  50  days  in  which  to  prepare,  file,  have 
allowed  and  signed  its  bill  of  exceptions,  and 
tbe  Journal  of  the  term  was  ordered  kept 
open  for  50  days  for  that  purpose.  The  bill 
was  presented  to  opposite  counsel  In  proper 
time,  but  was  not  [iresented  to  tbe  trial  Judge 
until  August  17. 1897,  bebig  60  days  after  the 
overruling  of  the  motion  for  new  trial,  at 
which  time  the  Judge  extended  the  time  for 
examination  and  signing  of  the  bill  of  excep- 
tions 10  days,  and  indorsed  tbe  same  on  the 
bin.  Oh  August  23,  1897,  the  Judge  allowed 
and  signed  the  bill.  Thereupon,  on  the  same 
day  (being  In  the  vacation  of  the  court  be- 
tween the  April  term  and  tbe  September 
term),  an  entry,  directed  by  the  trial  Judge, 
was  placed  upon  tiie  Journal  as  follows:  "Be 
it  remembered  that  on  this  2Sd  day  of  An- 
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goK,  1807,  this  csnu  came  on  for  hearing 
iipon  ^i|)l)cati<m  for  allowance  and  signing 
of  Uie  blU  of  exceptloQB  heretofore  prepared 
and  anbmltted  to  the  court;  It  beliv  agreed 
by  eonnael  and  the  court  finding  that  said 
bill  of  oceptlona  was  presented  b7  coiinsd 
tor  plaintiff  to  oiMKMlng  eonmet  on  the  7th 
day  <rf  Angtist,  1887,  at  6:80  o'clock  p.  m., 
and  not  befrae,  and  was  presented  to  Hon. 
S.  A.  Wlldman,  trial  judge,  on  the  17th  day 
et  August,  1H>7,  and  not  before  (said  Judge 
not  having  been  absent  from  said  district  at 
any  time  aftw  said  trial);  and  said  court 
haTlng,  on  the  said  17th  day  of  August,  1897. 
for  the  parpose  of  examining  and  signing 
said  bm  of  exceptions,  extended  the  time  ten 
days,  which  extension  was  duly  indorsed  np- 
on  said  bill  of  exceptions  at  the  time;  and 
the  court  having  examined  said  blU  of  excep- 
tlons,  and  finding  the  same  to  be  a  true  bill 
of  aceptions,  did,  on  the  23d  day  of  August, 
allow  and  sign  the  same,  and  ordered  it  to  be 
filed,  but  not  spread  upon  the  journal;  to 
which  extension  of  time  aud  the  indorsing  of 
the  same,  and  to  the  allowance  and  slgalng 
of  said  bill,  defendants  by  their  counsel  then 
and  there  duly  excepted,"  The  bill  of  excep- 
tions Itself  shows  that  it  was  signed  on  Au- 
gust 23.  18U7,  and  It  also  shows  that  It  was 
presented  to  the  judge  "at  the  time  and  In 
the  manner  stated  In  the  journal  entry  there- 
of." In  the  circuit  court  defendants  Inter- 
posed a  motion  to  strike  the  bill  of  excep- 
tions from  the  files,  and  the  court  "being 
fully  advised  In  the  premises,  and  having 
heard  the  arguments  of  counsel,"  ordered  the 
bill  stricken  from  the  files,  and,  the  cause  be- 
ing beard  on  the  petition  In  error,  transcript, 
and  original  papers  and  pleadings,  the  judg- 
ment below  was  afllrmed;  and  the  plaintiff 
now  and  here  alleges  that  the  order  striking 
the  blU  from  the  files  was  erroneous. 

Gilbert  H.  Stewart,  D.  K.  Watson,  and 
Chittenden  &  Chittenden,  for  {daintiff  In  er* 
ror.  Selwyn  N.  Owen,  0.  P.  dc  L.  W.  Wlck- 
bam,  Garver  &  (rarrw,  and  Love  ft  Onlbert, 
tQT  defendants  In  error. 

raR  CUKULyL  We  STB  of  opinion  Oiat 
tte  order  of  the  circuit  court  sustaining  the 
motion  to  strike  the  bUl  of  exceptions  from 
the  HUM  was  not  erroneous.  Passing  the 
question  whether.  In  the  absence  of  a  show- 
ing of  the  evidence  on  which  the  circuit  court 
acted,  its  order  Is  here  reviewable,  sufficient, 
we  think,  appears  by  the  record  to  support 
that  holding.  It  sufficiently  appears  by  the 
statements  of  the  bill  Itself,  supplemented  by 
the  journal  entrjr.  that  the  bill  was  not  pre- 
sented to  the  trial  Judge  within  the  time  re- 
quired by  statute.  Not  having  been  so  pre* 
sented  In  proper  time,  the  Judge  had  no  juris- 
diction In  the  matter,  and  was  without  au- 
thority to  either  sign  and  allow  the  bill,  or 
to  extend  the  time  for  Its  allowance  and  sign- 
ing. Keoman  v.  Becker,  64  Ohio  St  323,  46 
N.  E,  706;  Long  t.  Newhouse,  S7  Ohio  8t 
84a;  48  N.  a.  78b 


Bnt  tb«e  la  another  fatal  objection  to  the 
bUL  There  Is  no  journal  entry  sbowllu^  that 
It  was  ordered  made  a  part  of  the  recwd. 
Baldwin  T.  State,  6  Ohio,  15;  Acheson  r. 
Bank,  8  Ohio,  117;  HUt  t.  Bassett,  27  Ohio 
Bt  fiOT;  Pelcta  T.  Hodgman.  62  Ohio  8L  812, 
M  N.  B.  1018L  jBdgment  sfDrmed. 

(SS  Ohio  St  IS) 

OOLLINS  T.  PARKER  et  at. 

(Snpreme  Court  of  Ohio.   May  22,  1900.) 

JUSTICE   OP   PEACEJ-JURISDICTI ON— DEFAULT 
OF  PAYMENT— FUNDS  IN  OFFICIAL  CA- 
PACITY-RIGHT OF  ACTION. 

Where  a  juatiee  of  the  peace  has  refused 
or  neglected  to  paj  over  money  collected  In  bis 
official  capacity,  In  a  sum  not  exceeding  |100, 
another  Justice  of  the  peace  of  the  same  county 
has  DO  jurisdiction  of  an  action  on  his  official 
bond  against  such  defaulting  Justice  and  the 
sureties  on  such  bond  for  tbe  recovery  of  such 
money.  The  court  of  common  pleas  of  tb« 
proper  county  has  original  jurlsdlctira  of  such 
action. 

(S;Ilabas  bv  tbe  CourtJ 

Error  to  circuit  court,  Lucas  county. 

Action  by  Joseph  P.  OoUlns  against  John 
Parker  and  others.  Judgment  for  plaintiff 
before  a  justice  was  affirmed  in  tbe  common 
pleas.  From  a  judgment  of  the  circuit  court 
reversing  tbe  same,  plaintiff  brings  error. 
Judgment  of  common  pleas  affirmed. 

John  Pailcer  was  a  duty  elected  and  Quali- 
fied justice  of  tbe  peace  In  Lucas  county,  and 
he  collected  |35  on  a  judgment  which  had 
been  rendered  on  his  docket  and  refused  and 
neglected,  upon  proper  demand,  to  pay  the 
money  over  to  tbe  party  entitled  thereto. 
Joseph  P.  Oollins.  Thereupon  Mr.  Collins 
brought  action  against  said  John  Parker  and 
the  two  sureties  on  his  official  bond,  before 
anotner  Justice  of  the  peace  In  the  same  coun- 
ty, for  the  recovery  of  the  money,  and  at* 
tacbed  a  copy  of  the  bond  to  his  blU  of  par^ 
ticulars.  A  motion  was  made  to  dismiss  tbe 
action  for  tbe  reason  that  the  justice  of  the 
peace  did  not  have  jurisdiction  of  the  subject- 
matter  of  the  action.  Tbe  motion  was  over^ 
ruled,  and  exceptions  taken;  and  thereupon 
judgment  was  rendered  against  the  three  de- 
fendants for  the  amount  claimed,  with  Inter- 
est and  costs.  The  defendants  before  the 
justice  of  the  peace  filed  their  petition  In  er- 
ror In  the  conrt  of  comnum  pleas,  seeking  to 
reverse  the  judgment  so  rendered  against 
them.  The  common  pleas  affirmed  the  Judg- 
ment. Upon  a  petition  In  error  the  circuit 
conrt  reversed  the  Judgment  of  the  common 
pleas,  and  remanded  the  case  to  that  court, 
with  instructions  to  reverse  the  judgment  of 
the  Justice  of  tbe  peace,  and  dismiss  tbe  ao- 
uon,  for  the  reason  that  he  had  no  jurisdic- 
tion of  tbe  subject-matter.  Thereupon  Mr. 
GoUlns  filed  his  petition  In  error  In  this  court, 
seeking  to  reverse  the  jndgm^t  of  the  elr> 
cult  court  and  for  en  affirmance  nt  the  Jndg^ 
ment  of  the  common  pleas. 

Longwell  A  Ramsey,  for  plaintiff  In  errm*. 
Frank  Bl  Sala  and  B.  F.  Reiu^  for  defendant! 
In  error. 


Digitized  by  Google 


960 


67  NORTHEASTERN  REPORTER. 


(Obis 


BUKKET,  J.  (after  stating  the  tacts).  The 
parts  of  the  statutes  applicable  to  the  ques- 
tion of  jurisdiction  of  the  Justice  of  the  peace 
tai  this  case  are  as  follows: 

'^ec.  S86.  Under  the  restrictions  and  limi- 
tations herein  proTlded  Justices  of  the  [>eace 
shall  haTe  exciuBive  original  Jurisdiction  of 
any  sum  not  exceeding  one  hundred  dollars." 

"Sec  583.  Justices  of  the  peace  within  and 
coextensive  with  their  respective  counties 
shall  have  Jurisdiction  and  authority:  •  *  * 
(9)  To  proceed  against  constables  failing  to 
make  return,  makli^  false  return,  or  falling 
to  pay  over  money  collected  on  execution  is- 
sued by  such  Justice.  •  •  •  (12)  To  try 
acttons  against  other  Justices  of  the  peace 
for  refusing  or  neglecting  to  pay  over  money 
collected  in  their  official  capacity,  where  the 
amount  claimed  does  not  exceed  one  hundred 
dollars;  but  nothing  in  this  case  shall  be  held 
to  deny  or  impair  any  remedy  provided  by 
law  In  Bucb  case  by  suit  on  the  official  bond 
of  such  Justice  of  the  peace,  or  by  amercement 
or  otherwise,  for  such  neglect  or  failure  to 
pay  over  money  collected  as  aforesaid." 

"Sec.  681.  Justices  shall  not  have  cogni- 
sance ot  any  action:  (1)  To  recover  dam- 
ages for  an  assault  or  assault  and  battery; 
or,  (2)  in  an  action  for  malicious  prosecution; 
or,  (3)  In  actions  against  Justices  of  the  peace 
or  other  officers  for  misconduct  In  office,  ex- 
cept In  the  cases  provided  for  In  this  chap* 
ter." 

While  the  proceeding  against  constables 
for  falling  to  make  return,  making  false  re- 
turn, or  failing  to  pay  over  money  collected 
on  execution  Issued  by  such  Justice,  and  ac- 
tions against  other  Justices  of  the  peace  for 
refudng  or  neglecting  to  pay  over  money  coi- 
lected  In  th^r  offidal  capacity,  are  not  desig- 
nated In  these  statutes  as  "misconduct  In 
cBioe,"  fhej  are  the  only  cases  to  which  the 
exception  In  part  8  of  section  601  can  apply, 
and  therefore  they  must  be  held  and  reguded 
as  tin  "misconduct  In  offlctf'  covered  by  the 
exception,  and  a*  to  which  a  Jnsttoe  of  Qie 
peace  baa  Jnrlsdlctlon.  Otber  miscaiduct  In 
oBkoo  b  withdrawn  txom  ttie  JurlscUctkHi  of 
the  Jnatice  of  the  peace. 

It  is  altogether  dear  that  before  the  addl* 
tkm  of  nibdlvlaioa  12  to  section  683  (70  Ohio 
Laws,  78)  a  Justice  of  the  peace  had  no  Jaris* 
diction  against  ontrtber  Justice  for  refnslng 
OT  neglecting  to  pay  over  money  collected 
la  his  official  capadty*  ^nil>  Is  omceded  b7 
counsel  tor  plaintiff  in  error  in  the  brief 
filed  In  this  cose. 

The  Jtirl8dlcti<m  of  Jtistices  of  the  peace 
was  by  snbdl^Bion  12  of  section  588  extended 
VBij  to  actlMU  against  other  Juattoee  the 
peace  for  refusing  or  neglecting  to  pay  over 
mon^  GoUected  In  their  official  capftclly,  and 
to  no  other  kind  of  action,  and  no  other  kind 
of  mlscoQdnct  In  <tflce.  While  the  amaid- 
moit  to  the  statute  extended  the  Jurisdiction, 
It  at  the  same  time  limited  that  octenslm. 
The  Jurisdiction  conferred  Is  not  general  to 
an  f<mnB  of  actira  growing  out  of  falling  or 
neglecting  to  pay  over  money  collected  In  his 


official  capacity,  but  Is  special,  and  confined 
to  the  words  of  the  statute,— that  is,  to  try 
actions  against  other  Justice  of  the  peace, 
not  against  other  Justices  and  their  beads- 
men; to  try  actions  against  other  Justices  for 
refusing  or  neglecting  to  pay  over  money  col- 
lected in  their  official  capacity,  not  to  enforce 
the  obligation  of  an  official  bond  against  them 
and  their  suretira,  nor  to  collect  money  by 
amercement,  which  they  have  refused  or  neg- 
lected to  pay  over.  The  only  action  which 
this  amendment  authoriEes  Is  an  action 
against  the  Justice  of  the  peace  Individually 
for  the  money  which  he  has  collected  In  his 
official  capacity,  and  refused  or  neglected  to 
pay  over. 

The  action  before  the  Justice  of  the  peace 
in  the  case  at  bar  was  not  of  that  character. 
It  was  an  action  against  the  Justice  and  his 
two  bondsmen  Jointiy  on  bis  official  bond, 
and  was  not  within  the  letter  or  scope  of 
the  statute.  It  was  not  within  the  "miscon- 
duct in  office"  covered  by  the  exception  In 
subdivision  3  of  section  581,  and  was  there- 
fore Included  within  the  misconduct  in  of- 
fice of  which  a  Justice  of  the  peace  by  the 
terms  of  that  section  has  no  Jurisdiction. 
Where  a  Justice  of  the  peace  has  collected 
money  In  his  official  capacity,  not  exceeding 
$100,  and  refused  or  neglected  to  pay  it  over, 
the  party  entitied  thereto  may  bring  his  ac- 
tion against  such  Justice  Individually  before 
another  Justice  of  the  peace;  or  he  may 
proceed  by  amercement  against  such  Justice 
Individually  In  the  probate  court;  or  he  may 
bring  an  action  against  such  Justice  and  his 
bondsmen  on  bis  official  bond  In  the  court 
of  common  pleas;  and  there  may  perhape 
be  other  remedies,  but  not  the  remedy  of 
bringing  an  action  on  the  official  bond 
against  lilm  and  his  sureties  before  another 
Justice  of  the  peace. 

The  Jurisdiction  of  a  Justice  of  the  peace 
in  actions  on  tlie  official  hood  of  another 
Justice  of  the  peace  being  taken  away  by 
said  section  681,  and  not  restored  1^  aee- 
tion  583,  even  though  the  amount  Is  lea* 
than  $100,  it  follows  that  Jurisdiction  la  con- 
ferred In  such  cases  upon  the  court  of  com- 
mon by  section  496^  Bev.  Bt,  which 
provides:  "The  court  ot  common  plena  Bhall 
have  original  JnrlBdiction  in  all  dvU  casea 
where  the  sum  or  matter  in  dispute  exceeds 
the  exdntdve  original  Jurisdiction  of  Justices 
of  the  peace."  In  actions  on  itfSefal  btrnds 
for  less  than  $100,  it  Is  not  the  snm,  bnt  the 
matter,  in  dispute  that  exceeds  the  exclnslva 
original  Jurisdiction  ot  Jnaticea  of  the  peace; 
Just  as  in  aettona  for  assault,  assault  and  bat- 
tery, mallcioua  prosecuti<m,  libel,  or  slander, 
for  sums  not  exceedbig$10^  it  is  not  the  snm, 
bnt  the  matter,  in  depute  that  exoeeda  the 
exclusive  original  Jurisdiction  of  Justices  of 
the  peace.  In  all  cases  where  the  sum  o*- 
matter  in  dispute  exceeds  the  extduBlve  orig- 
inal Jurisdiction  of  Justices  ot  the  peace, 
the  Jurisdiction  devolves  upon  the  court  of 
common  pleas  or  some  other  court  Ford 
T.  Parker,  4  Ohio  St.  070,  It  is  therefore 
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clear  that  the  Justice  of  the  peace  bad  no 
Jurledletlon  of  tbe  subject-matter  In  tbe  case 
at  bar,  and  that  tbe  dnmlt  court  wu  right 
In  leveralng  Uie  Judgment 

The  tame  conclnalon  Is  reached  hj  anoth- 
er conne  of  reasoning.  The  "mlscondoet 
tn  office"  embraced  In  the  exception  In  aub- 
dlTlBlon  8  of  section  681,  and  for  which  ac- 
tion's may  be  prosecuted  before  a  Justice  of 
the  peac^  are  those  cases  provided  for  in 
subdivisions  8  and  12,  ot  section  688.  vis. 
proceedings  against  a  constable  "for  falling 
to  make  return,  making  fliise  return,  or  fall- 
ing to  paj  oTcar  monej  collected  on  execu- 
tion Issued  by  such  Justice,"  and  "actions 
against  other  Justlcee  of  the  peace  for  re- 
fusing or  neglecting  to  pay  over  money  col- 
lected In  th^r  offidal  capacity."  For  the 
above-named  misconduct  In  office  a  Justice 
of  the  peace  has  Jurisdiction  to  afford  a 
remedy  by  action  against  such  officer.  If 
such  remedy  may  consist,  In  any  one  of  such 
cases,  of  an  action  upon  tbe  official  bond 
of  such  officer,  the  same  remedy  may  be 
Invoked  In  all  such  cases;  and  if  an  action 
on  the  official  bond  of  such  officer  is  not 
within  the  Jnrlsalction  of  a  Justice  of  the 
peace,  as  a  remedy  for  such  misconduct  in 
office,  tn  any  one  of  said  cases,  then  be  has 
Jurisdiction  In  none  of  said  eases.  The  rem- 
edy by  action  upon  the  official  bond  for  such 
misconduct  In  office  mast  be  applicable  to 
all  or  none  of  the  above-named  cases.  They 
must  all  stand  or  fall  together. 

This  court  has  decided  in  Hombuckle  v. 
State,  37  Ohio  St  861,  that  a  Justice  of  the 
peace  has  no  Jurisdiction  of  an  action  on 
the  official  bond  of  a  constable,  as  a  remedy 
for  misconduct  In  office,  when  such  miscon- 
duct consists  of  making  a  false  return. 
Having  no  Jurisdiction  In  an  action  on  an 
official  bond,  when  the  mlscondnct  consists 
of  making  a  false  return,  it  follows  that 
he  has  no  Jurisdiction  In  such  action  when 
tbe  misconduct  consists  of  falling  to  make 
return,  or  falling  to  pay  over  money  collect- 
ed on  execution,  or  for  refusing  or  neglect- 
ing to  pay  over  money  collected  In  his  of- 
ficial capacity  by  a  Justice  of  the  peace. 

But  it  Is  urged  that  the  words  In  subdivi- 
sion 0  of  section  583,  *to  proceed  against 
constables,"  etc.,  do  not  mean  to  proceed 
by  action,  as  Is  the  case  In  subdivision  12, 
against  Justices  of  the  pesce.  and  that  the 
proceeding  against  a  constable  under  said 
subdivision  0  is  in  the  nature  of  a  proceed- 
ing against  the  constable  alone  for  amerce- 
ment. We  do  not  concur  In  the  whole  of 
this  view.  The  proceeding  against  the  con- 
stable Is  gainst  him  alone,  not  by  or  In 
the  nature  of  amercement,  but  by  action 
for  tbe  recovery  of  damages,  and  a  penalty 
of  10  per  cent,  thereon.  There  is  no  statute 
authorising  a  Justice  of  the  peace  to  amerce 
a  constable.  Section  647S.  Rev.  St  provides 
that  "actions  before  a  Justice  of  the  peace 
are  commenced  by  summons,  or  by  tbe  ap- 
pearance and  agreement  of  the  parties  with- 
out snq^mons."  Section  U526  provides  that, 
Sil  N.B.-61 


*1n  all  cases  before  a  Justice,  the  plaintiff, 
his  agent  or  attorn^,  sludl  file  with  suA 
Justice  a  bill  (tf  putlonlars  of  his  demand.'* 
To  recover  the  damages  and  penalty  against 
a  constable  under  section  6688,  Id.,  a  bill  of 
particulars  must  be  filed,  and  a  summons 
issued,  and  the  proceeding  thus  commenced 
will  be  sn  "action,"  as  deidgnated  In  said 
section  8*78,  and,  in  case  an  appeal  should 
be  taken  to  the  court  ot  common  pleas.  It 
would  In  that  event  be  a  dvU  actlim,  as 
provided  In  section  4Sn,  Id.  "There  shall 
be  but  one  fbrm  of  action,  which  shall  be 
known  as  a  'civil  action.' "  The  word  "pro- 
ceed," In  said  subdivision  9,  and  the  word 
"action,"  in  subdivision  12,  iu»,  In  legal  ef- 
fect one  and  the  aame  thing,— an  action  be- 
fore a  Justice  at  the  peace. 

The  Justice  of  the  peace  did  not  have  Ju- 
risdiction of  the  case  by  virtue  of  section 
686,  because  the  Jurisdiction  conferred 
that  section  Is  mtricted  and  limited  sec- 
tlon  681,  and  the  exception  In  the  last-nam- 
ed section  does  not  Include  on  action  upon 
an  official  bond,  and  does  not  bring  such  ac- 
tion within  the  exclusive  orlglnsl  Jurisdic- 
tion of  a  Justice  of  the  peaces  Judgment 
affirmed. 

(m  Usw.  47S} 

REED  V.  BARTON  et  aL 

(Supreme  Judicial  Court  of  Masaachnsetts. 

FrankUn.   July  IS,  1900.) 

BCPBRINTBNDBNTS  OF  SCHOOLS-ELECTION  BT 
JOINT  COUMITTBE— RESCISSION, 

1.  St  1886,  c.  406,  S  1,  provides  that  certain 
towns  may  unite  for  tbe  purpose  of  employing 
a  snprrintendent  of  schools,  and  section  2  de- 
clares that  a  joint  meeting  of  their  school  com- 
mittees shall  choose  the  superintendent  by  bal- 
lot Held  that,  where  the  Bchool  committees 
of  the  different  towns  were  uneqnal  numerical- 
ly,  on  equal  representation  could  be  secured  ^ 
unanimous  consent  though  the  secrecy  of  the 
ballot  was  necessarilr  impaired,  so  that  tKe 
votes  could  be  identic  and  given  their  re- 
spectiTe  values. 

2.  The  election  of  a  aaperintendent  of  schools 
by  a  Joint  school  committee  may  he  rescinded 
at  a  sabseqnent  meeting. 

Petition  for  writ  of  mandamus  by  one  Reed 
agalnat  O.  M.  Barton  and  otlmrs.  Repmrted 
to  full  bench,  and  writ  granted. 

This  was  a  petition  for  a  writ  of  manda- 
mus to  restrain  tbe  school  committee  of  the 
town  of  Deerfleld  from  interfering  with  the 
petitioner,  who  alleged  that  he  had  been 
elected  superintendent  of  schools  for  the 
towns  of  Hatfield,  Leverett,  and  Deerfleld. 
At  a  meeting  of  the  school  committees  of  the 
three  towns,  Hatfield  and  Leverett  hod  three 
members  each,  while  Deerfleld  had  nine.  To 
equalise  the  voting,  it  was  agreed  that  each 
member  from  Deerfleld  should  count  for 
three-sevenths  vote,  giving  Deerfleld  three 
votes.  A  ballot  was  taken,  and  one  Kennedy 
hod  4s/t  votes,  and  C.  M.  Barton  4Vt  votes. 
Objections  were  raised  to  tbe  Pactional  vote, 
and  It  was  voted  to  adjourn  before  a  ded- 
slou  was  reached.  At  an  adjourned  meeting 
It  was  voted  that  "we  rescind  the  vote  pass- 
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ed  at  our  last  meeting  whereby  we  voted  to 
elect  a  Bchool  superintendent"  It  was  tben 
voted  unanimously  that  at  the  new  election 
there  be  a  possible  27  votes  if  all  were  pres- 
ent, 80  88  to  give  each  town  an  equal  voice 
in  the  election.  A  formal  ballot  was  then 
talcen,  and  the  petitioner  had  12  votes  and 
C.  M.  Barton  11  votes,  and  the  chair  declar- 
ed  the  petitioner  elected.  The  Deerfleld  com- 
mittee refused  to  recognize  petitioner  as  su- 
perintendent, denying  his  title  to  the  office. 
The  respondents  contended  that  Barton  was 
duly  elected  at  the  first  meeting. 

Dana  Malone,  for  peuuoner.  Samnel  D. 
Conant,  for  respondents. 

HOLHES.  O.  J.  (after  stating  the  facta). 
The  members  of  the  joint  committee  provid- 
ed by  St  1898,  c  466,  no  doubt  are  intended 
to  vote  Individually,  and  not  by  towns.  At 
the  same  time,  as  town  Interests  are  con- 
cerned, it  IB  at  least  consistent  with  the 
statute  that  the  members  should  be  at  liber- 
ty, by  unanimous  consent,  to  secure  an  equal 
representation  for  each  town.  The  number 
of  which  a  school  committee  shall  consist  Is 
left  to  the  will  of  the  town  (Pub.  St  c.  44,  8 
21),  and  It  might  be  unjust  that  the  repre- 
sentatives of  a  town  with  a  schocri  commit- 
tee of  nine  should  count  for  more  on  the 
Joint  committee  than  those  of  another  town 
with  a  school  committee  of  three. 

It  Is  true  that  the  statute  requires  the  su- 
perintendent of  schools  to  be  chosen  by  bal- 
lot, and  that  if  votes  are  so  far  identified  as 
to  malie  It  possible  to  give  them  different 
values,  according  to  the  town  from  which 
the  voter  comes,  the  secrecy  of  the  ballot  if 
secrecy  Is  Intended,  Is  Impaired  so  far.  But 
the  remote  implications  of  the  provision  for 
the  ballot  are  at  least  balanced  by  the  con- 
siderations in  favor  of  equality,  of  whlcb  we 
have  spoken. 

At  the  first  meeting  the  equaUty  agreed 
upon  was  an  equality  between  the  commit- 
tees actually  present  At  the  adjourned 
meeting  the  equality  was  an  equality  be- 
tween the  total  committees.  At  the  fl»t 
meeting  it  was  known  that  the  absent  mem- 
bers could  not  be  present  Whether  this  was 
or  was  not  the  tact  at  the  adjonmed  meet* 
Ing  does  not  appear.  We  cannot  say  that 
the  agreemoits  as  to  the  niimarlcal  raloe  of 
the  votes  were  not  both  of  them  lawful  and 
proper. 

It  follows  that  the  respondent  Barton  was 
elected  at  the  first  meeting,  and  should  have 
been  declared  elected  by  the  chair.  The 
chairman,  however,  declared  that  tiiere  waa 
no  election,  and  the  meeting  adjourned.  At 
the  adjourned  meeting— which  was  a  con- 
tinuatioa  of  the  same  meeting  (Attorney 
General  t.  Bfinouds.  Ill  Mass.  (256,  26^1t 
was  Toted  "to  rescind  the  vote  at  the  ^e- 
Tlona  meeting  whereby  the  convention  TOted 
to  elect  a  snp«lntendent  of  schools,"  and 
this  vote  Is  treated  ^  both  sides  as  a  rescis- 
sion of  the  election.  If  that  was  within  the 
power  of  the  meeting.  ,  .  .. 


We  are  of  opinion  that  It  waa  within  the 
power  of  the  meeting  to  rescind  Its  vote;. 
The  case  Is  Uke  Wood  v.  Cutter,  138  Mass. 
149,  except  that  here  the  statute  required 
the  voting  to  be  by  ballot  But  the  statute 
made  the  same  requirement  in  Baker  t. 
Oushman,  127  Mass.  105,  and  the  language  of 
Chief  Justice  Gray  In  that  case  is  applicable 
to  this.  See,  also,  State  v.  Foster,  7  N.  J. 
Law,  101.  In  view  of  these  dedslons,  fur- 
ther discussion  Is  unnecessary. 

Upon  the  facts  stated  In  the  report,  It  fol- 
lows from  what  we  have  said  that  the  peti- 
tioner is  entitled  to  the  office. 

Writ  to  Issne. 

(SS  <ntlo  8t  41) 
fSINNSZLVANIA  FIBB  INS.  00.  T. 
DRACKBTT  et  aL 
(Supreme  Oourt  of  Ohio.    May  22,  1900.) 

FIRE  INSURANCE  FOUCT-OONSBNT  TO  ARBI- 
TRATE-^ESTOFPEL-CLAIM  FOR  TOTAL  LOSa 

'  1.  An  insured,  by  consenting  to  arbitrate  the 
amount  of  loss  sustained  by  fire,  in  pursoaoce 
to  the  provisions  of  the  policy,  is  not  preclud- 
ed, in  a  suit  upon  the  policy,  from  claimins  and 
recovering  as  for  a  total  loss,  if  the  evidence 
sustains  his  claim.  The  provitions  of  section 
3043,  Rev.  St,  being  founded  upon  public  pol- 
icy, the  insured  cannot  be  held  to  a  waiver  of 
them. 

2.  Where  a  building  is  so  far  destroyed  by 
fire  as  to  lose  its  identity  and  specific  char- 
acter as  a  building,  and  the  parts  that  remain 
cannot  be  utilized  to  advantage  in  its  recon- 
struction, there  is  a  total  loss,  within  HtB  mean- 
ing of  section  3643,  Rev.  St 

(Syllabus  by  the  Oourt.) 

Error  to  circuit  court,  (Toyahoga  connty. 

Action  by  one  Drackett  and  others  against 
the  Pennsylvania  Fire  Insurance  Company. 
Judgment  for  plaintiffs  was  affirmed  by  the 
ctrcnlt  court,  and  defendant  brings  error. 
Affirmed. 

The  action  below  was  upon  a  policy  of 
Insurance  on  a  two-story  frame  bouse  of 
the  plaintiff.  The  amount  of  the  policy  was 
¥1,800;  lose,  if  any,  to  be  paid  certain  mort- 
gagees as  their  respective  interests  might 
appear.  It  contained  a  proTlsiiMi,  among 
others,  requiring  the  amount  of  the  loss. 
In  case  of  fire,  to  be  submitted  to  arbitrators, 
if  the  parties  were  unable  to  agree.  A  fire 
occurred.  The  amount  of  the  loss  was  sub- 
mitted to  artdtrators,  selected  by  tiie  com- 
pany and  the  insured,  and  the  loss  was  fixed 
by  them  at  $1418.76.  This  the  Insured, 
claiming  that  there  was  a  total  loss,  refused 
to  accept,  and  the  suit  was  then  brought. 
The  company  denied  that  there  waa  a  total 
loss,  and  further  Insisted  on  ttie  provisions 
as  to  the  arbitration.  A  trial  waa  had. 
which  resulted  In  a  verdict  In  favor  of  the 
plaintiff  for  the  full  amount  of  the  pcdlcy. 
A  motion  for  a  new  trial  waa  made  on  the 
grounds  that  the  verdict  waa  against  the 
w^ght  of  the  evidence;  that  the  court  had 
misdirected  the  jury,  and  had  erred  In  the 
admission  of  evidence.  The  motion  waa 
overruled,  and  judgment  entered  upon  the 
verdict  A  bill  of  exceptiona,  containing  all 
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the  evidence  and  the  charge  and  rnllngi  of 
the  CO  art,  waa  taken,  and  made  a  part  ot 
the  record.  On  error  the  Judgment  was 
affirmed  by  the  circuit  court  The  errors  as- 
signed relate  to  the  charge  of  the  court  and 
its  mUnea  npon  erldence. 

0.  W.  Fuller,  for  plalnUfl  In  error.  J.  W. 
Taylor  and  T.  J,  Moffett,  for  defendants  In 
enor. 

MZNSHALU  (after  atatlng  the  facti). 
The  case  ^seats  two  questions  ve  shall 
notice:  dy  In  view  of  section  8648,  Bev.  St, 
waa  the  plalntlflt  bonnd  by  the  amonnt  fixed 
by  the  arbitrators,  whether  there  was  a  to- 
tal loss  or  not?  <^  What  constitutes  a 
total  loss,  within  the  meaning  of  that  sec- 
tloQ,  and  did  the  court  err  In  Instructing 
the  Jury  In  this  particular? 

1.  We  have  no  difficult  In  answering  the 
first  question  In  the  negative.  The  section 
referred  to  requires  a  company  insuring  any 
building  or  structure  against  fire  to  cause 
snch  building  or  structure  to  be  examined 
by  an  agent,  who  Is  required  to  make  a 
full  description  of  the  building  or  structure 
and  fix  Its  Insurable  value,  and  then  pn^ 
Tides  that  In  the  absence  of  any  change 
Increasing  the  risk  without  its  consent,  or 
any  Intentional  fraud  on  the  part  of  the 
Insured,  In  case  of  a  total  loss  the  whole 
amount  stated  In  the  policy  on  which  It  re- 
ceives premiums  shall  be  paid  by  the  com- 
pany, and  In  case  of  a  partial  loss  the  full 
amount  of  such  loss  shall  be  paid.  Statutes 
similar  In  their  provisions  are  common  to 
many  of  the  states  of  the  Union,  and  It  Is 
generally  agreed  that  they  rest  on  grounds 
of  public  policy,— the  prevention  of  the  mis- 
chief incident  to  overlnsurance, — and  that 
the  Insured  cannot  be  held  to  a  waiver  of 
them.  Insurance  Co.  v,  Leslie,  47  Ohio  St 
409,  24  N.  E.  1072;  Seyk  v.  Insurance  Co., 
74  Wis.  67,  41  N.  W.  443,  3  L.  R.  A.  B23; 
Clara  Academy  v.  Insurance  Co.,  98  Wis. 
257,  73  N.  W.  767;  Havens  v.  Insurance  Co., 
123  Mo.  403,  27  S.  W.  718,  26  L.  R.  A.  107; 
White  v.  Insurance  Co.,  4  Dill.  177,  Fed. 
Cas.  No.  17.545;  Insurance  Co.  v.  Eddy,  36 
Neb.  461,  M  N.  W.  856.  19  L.  R.  A.  707; 
Rellly  V.  Insurance  Co.,  43  Wis.  449;  13  Am. 
&  Eng.  Enc.  Law  (2d  Bd.)  361.  It  does  not 
necessarily  follow  from  this  that  where 
there  Is  a  partial  loss  It  may  not  be  ascer- 
tained by  arbitrators;  and,  where  there  Is 
a  clause  In  the  policy  requiring  arbitration, 
the  parties  may  be  required  to  conform  to 
It  But,  where  the  Insured  Insists  that  the 
loss  Is  total,  the  agreement  to  arbitrate,  or 
an  arbitration  had,  fixing  the  amount,  will 
not  preclude  him  from  brtngiug  a  suit  as 
for  a  total  loss.  And,  In  such  case.  If  he  es- 
tablishes that  there  was  a  total  one,  he  is 
entitled  to  recover  the  full  amount  of  the 
policy,  notwithstanding  the  award  of  the 
arbitrators  was  to  the  contrary,  and  fixed 
a  less  amount  ea  the  meiCrare  of  the  leas.  | 


But.  on  the  other  hand,  ahonld  he  tell  In 
establishing  a  total  loss,  the  amonnt  of  hla' 
recovery  -WUI  be  limited  to  the  amount  of 
the  award,  where  there  waa  no  fraud  In  ob- 
taining It  The  Jury  waa  ao  Instructed  in 
this  case,  and  consequently  there  la  no  er- 
ror In  the  charge  In  thla  regard. 

2.  This  is  the  first  case  In  thla  court  pre- 
senting the  question  as  to  niiat  la  a  total  loss, 
within  the  meaning  of  the  section  above  re- 
ferred to;  tox  while  the  subject  of  a  total  lose 
la  discussed  In  Insurance  Oo.  v.  Sherioct;  2S 
Ohio  St  60,  It  waa  a  case  ot  marine  Insur- 
ance complicated  with  the  question  of  a  con- 
structive loss,  known  to  that  kind  of  insur- 
ance. It  has,  however,  received  the  consid- 
eration of  the  courts  of  other  states  having 
statutes  similar  to  our  own,  and,  while  thm 
is  some  difference  In  modes  of  eqtresslon, 
there  seems  to  be  no  substantial  difference 
of  opinion.  It  seems  to  be  agreed  that  It  Is 
not  necessary,  to  constitute  a  total  loss,  that 
all  the  material  composing  the  bnlldlng 
should  be  destroyed.  It  la  sufficient  though 
some  parts  of  it  remain  standing,  that  the 
bonding  has  lost  Its  Identity  and  specific 
character  as  a  building;  the  Insurance  not 
being  upon  the  material  composing  tiie 
building,  but  upon  the  building  as  such. 
When  the  loss  by  fire  Is  such  that  Its  char- 
acter as  a  building  Is  destroyed,  and  It  re- 
mains simply  as  a  mass  of  ruins,  parts  of 
which  may  remain  standing,  but  of  no  value 
in  repairing  or  rebuilding  the  structure, 
though  something  might  be  realized  for  the 
material  by  removing  it  the  loss  Is  regarded 
as  total.  Thus,  In  Joyce,  Ins.  §  3025,  It  Is 
said:  "In  case  of  an  Insurance  upon  a  build- 
ing under  a  fire  risk,  the  first  principle  Is 
that  It  Is  the  building,  and  not  the  materials 
of  which  It  Is  composed,  that  Is  covered;  and 
therefore  total  loss  does  not  mean,  neces- 
sarily, an  absolute  extinction  of  every  pai't 
and  parcel  of  the  property.  In  such  risk 
there  la  a  total  destruction  and  loss  when, 
by  the  peril  of  fire,  the  building  becomes  a 
mass  of  ruins  and  rubbish,  and  loses  Its  spe- 
cific character,  and  ceases  to  be  a  building, 
—becomes  unfit  for  use  as  such,— without  re- 
gard to  the  fact  that  even  sotne  parts  may 
be  left  entire,  or  that  a  large  portion  of  the 
building  be  left  standing  and  not  actually 
destroyed."  See,  also.  Wood,  Ins.  S  107; 
May,  Ins.  I  421a:  Williams  v.  Insurance  Co., 
54  Cal.  442;  Seyk  v.  Insurance  Co.,  74  Wis. 
67,  41  N.  W.  443,  3  L.  R.  A.  523;  Havens  v. 
Insurance  Co.,  123  Mo.  403,  27  S.  W.  718,  26 
L.  R.  A.  107. 

The  general  charge  was  quite  liberal  to  the 
def endant,~-more  so,  probably,  than  It  should 
have  been.  The  court  said  to  the  Jury: 
"There  can  be  no  total  loss  so  long  as  a  rem- 
nant of  the  structure  standing  (the  stone 
foundation  being  disregarded)  Is  reasonably 
adapted  for  use  as  a  basis  upon  which  to  re- 
store the  building  to  substantially  the  condt 
tlon  In  which  It  was  before  the  injury  by 
fire.  And  whether  It  la  ao  adapted  dependa 
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upon  the  quation  whetber  a  reasonably  pm- 
dent  owner,  nnlnjnired,  desiring  such  a  strac' 
tnre  as  the  one  In  queBtlon  before  the  Injury, 
wonld.  In  proceeding  to  restore  the  building 
to  substantially  Its  original  condition,  utilize 
such  remnant  as  a  basis  tot  such  reconstruc- 
tion." But  it  Is  Bald  this  Is  not  consistent 
with  instructlonB  4  and  7  given  at  the  re- 
quest of  the  plaintiff.  This  may  be,  and,  as 
to  the  seventh.  Is  probably  so,  but  we  re- 
gard these  instructions  as  having  been  prop- 
erly given.  They  are  as  follows:  "(4)  A 
policy  of  Insurance  Is  upon  the  building  as 
such,  and  not  upon  the  materials  of  which  it 
Is  composed.  If  yon  find  that  the  Identity 
and  specific  character  of  the  insured  build- 
ing was  entirely  destroyed  by  fire,  then  you 
must  find  for  the  plaintiff."  "(7)  Although 
you  may  find  that  after  the  fire  a  large  por- 
tion of  the  four  walls  were  left  standing, 
and  that  certain  parts  of  the  building  were 
left  untouched  by  the  fire,  stiU,  If  you  find 
that  the  building  has  lost  Its  Identity  and 
specific  character,  you  may  find  that  the 
building  was  totally  destroyed."  These  char- 
ges state  in  a  general  form  what  seems  to 
be  the  received  law  applicable  to  the  case. 
The  criticism  la  that  the  court  should  have 
defined  what  Is  meant  by  "Identity"  and 
"specific  character."  But,  taken  In  connec- 
tion with  the  general  charge,  there  could 
have  been  no  misapprehension  .as  to  the 
meaning.  The  terms  are  not  obscure,  and 
convey  as  well  as  words  can  the  idea  to  be 
expressed  by  them.  A  biiUding  loses  its 
Identity  and  specific  character  when  It  has 
been  so  far  destroyed  by  fire  that  It  can  no 
longw  be  caned  a  building,  and  the  portions 
that  remain  cannot  be  utilized  to  advantage 
In  r^ulldlng  It  That  something  might  be 
realized  out  of  portions  that  remain,  for  oth- 
er purposes,  is  not  material.  As  to  what 
will  constitute  a  total  loss  in  a  given  case 
must,  within  the  meaning  of  the  statute, 
necessarily  be.  to  a  great  extent,  a  question 
of  fact  for  the  Jnry  to  determine  under  prop- 
er inatructions  from  the  court  What  re- 
maining parts  could  be  made  available  In  re- 
boilding  can  only  be  determined  by  exerds- 
titg  a  sound  discretion  in  the  lli^t  of  the 
evidence.  Two  courts  vritb  power  to  vreigh 
the  evidence  liave  done  no,  and  sustained  the 
verdict;  and  It  can  hardly  be  expected  that 
this  court,  not  required  to  vreigh  the  evi- 
dence, wul  disturb  the  verdict  vrhere  the 
Jury  was  properly  Instmcted.  Uncb  of  the 
evidence  tends  to  show  that  the  boUdlng 
was  reduced  to  a  mere  wreck,  and  that  noth- 
ing remained  that  could  be  ntiUaed  in  re- 
bnlldtng  It 

.We  see  no  emur  la  the  admission  of  evi- 
dence. The  mortgngeei,  being  directly  in- 
terested  and  parties  to  the  suit,  had  a  right 
to  show  what  the  loss  was.  And,  as  to  the 
letters  of  Taylor,  they  simply  tended  to 
show  that  he  had  not  consented  to  any  waiv- 
er by  submission  to  arbitration,  and  whether 
he  bad  or  not  was  ImmaterlaL  Judgment 
afilnued. 


m  obio  St  so 

HOLLRAH  T.  LASANCHE  et  aL 
(Supreme  Oourt  of  Ohio.    May  SB;  1900.) 

WIUr-ADHISSION  TO  PROBATB-RKTXBW  OF 

ORDBR. 

An  order  of  the  probate  court  admitting  a 
paper  to  probate  as  a  last  wilt  aud  testament 
IS  not  reviewable  on  petition  in  error,  though 
an  order  refusing  to  admit  such  paper  to  pro- 
bate Is  reviewable.  Society  v.  Elj,  47  N.  E. 
537.  66  Ohio  St.  405.  distinguished  from  Hosier 
V.  Harmon.  29  Ohio  St.  toO. 
(iSfllabus  by  the  Court.) 

Error  to  circuit  court  Hamilton  county. 

Application  of  Herman  Lasance  and  oth- 
ers to  admit  to  probate  the  will  of  Fred. 
Lasauce.  Judgment  of  probate  court  allow- 
ing the  will  was  affirmed  by  the  court  of 
conunon  pleas,  and  the  Judgment  rendered 
reversed  by  the  circuit  court  for  want  of 
Jurisdiction,  and  William  Hollrah  brings  er- 
ror.  Affirmed. 

On  December  7,  1897,  upon  application  by 
Herman  Lasance,  due  notice  thereof  having 
been  given  to  William  HoUrah.  the  only  per- 
son Interested  in  resisting  the  order,  the 
probate  court  of  Hamilton  county  made  an 
order  establishing  and  admitting  to  probate 
the  lost  last  will  and  testament  of  Frederick 
Augustus  Lasance;  Its  finding  being  "that 
In  his  lifetime,  and  when  of  full  age  and 
sound  mind  and  memory,  and  not  under  re- 
straint he  made  a  last  will  and  testament 
and  duly  executed  the  same  according  to 
the  law  In  force  at  that  time;  that  said  last 
will  and  testament  was  in  existence  and  un- 
revoked subsequent  to  the  decease  of  said 
testator;  that  the  same  has  been  since  lost; 
that  a  tnle,  full,  and  correct  copy  of  aald 
will  has  been  produced  in  open  court;  that 
the  contents  of  said  will  are  correctly  and 
truly  shown  In  said  copy;  and  that  the  court 
doth  hereby  find  and  establish  the  contents 
of  said  will  to  be  as  stated  as  follovrs." 
Then  follows  a  copy  of  the  will.  A  bill  of 
exceptions  was  takoi,  setting  out  all  the 
evidence  offered  in  the  probate  court  A  pe- 
tition In  error  was  filed  in  the  conmuok 
pleas  court  praying  for  a  reversal  of  said 
order  because  ot  error  in  tiie  adoilaslim  ct 
evidence  In  support  of  the  application,  be- 
cause the  evidence  was  not  sufficient  to  Jus- 
tify the  order,  and  because  the  probate  court 
was  without  Jurisdiction  to  make  it:  Bair- 
man  Lasance  and  others  interested  in  sus- 
taining the  order  moved  the  court  of  com- 
mon pleas  to  dismiss  the  petition  in  error 
upon  the  ground  that  tiie  order  of  the  pro- 
bate court  was  not  reviewable  on  petition  in 
error.  This  motion  the  common  pleaa  conrt 
overruled,  but  upon  con^deration  of  the 
record  it  affirmed  the  <Hder  of  the  probate 
court  and  rendered  Judgment  against  the 
plaintiffs  in  error  for  costii.  Plalntifta  In  er* 
ror  then  filed  a  petithm  In  errm:  In  tba  cir- 
cuit court  tux  the  reversal  of  the  Judgment 
-of  the  court  of  common  pleas.  The  circuit 
court  being  of  the  opinion  that  the  commin 
pleas  court  was  Without  Jurisdiction  to  re 
view  the  prder  of  t&e  probate  court  ^ 
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that  It  bad,  therefore, ,  erred  In  afflrming 
the  order  and  In  rendering  judgment 
agalnat  tbe  plaintiffs  In  error  for  coBts»  re- 
vmed  the  Judgment  of  the  common  pleas 
and  remanded  the  cause  to  that  court,  with 
the  direction  to  dismiss  the  petition  In  er- 
ror which  had  been  there  filed.  The  plain- 
tiffs In  error,  still  insisting  that  the  order 
of  the  probate  court  shall  be  revei'sed,  file 
their  petition  In  error  here. 

George  W.  Hengst  and  W,  A.  Hicks,  tot 
plaintiff  In  error.  O.  F.  Dvyer  and  A.  U. 
Warner,  for  defendants  in  error. 

SHAUOK,  0.  J.  (after  stating  the  facts). 
Jorlsdlctlon  to  admit  to  probate  any  lost 
wlU  under  the  circumstances  found  In  tbls 
case  Is  conferred  upon  tbe  probate  court  by 
sections  6d44  to  5043  of  the  Revised  Stat- 
utes. Tbe  effect  of  tbe  order  made  by  the 
probate  court  In  tbe  exercise  of  the  author- 
ity so  conferred  is  defined  in  section  6918: 
•The  contents  of  any  such  last  will  and  tes- 
tament so  found,  established  and  admitted 
to  probate  as  aforesaid,  shall  be  effectual 
to  pass  real  and  personal  estate  and  for  all 
other  purposes  as  If  tbe  original  will  bad 
been  admitted  to  probate  and  record,  ac> 
cording  to  the  provisions  of  tbls  title;  and 
snch  wills  shall,  in  all  respects,  be  governed 
by  tbe  laws  in  force  relating  to  other  wllla 
not  only  as  relates  to  tbe  contest  of  tbe 
same,  but  In  all  other  matters."  It  seems 
quite  clear  from  the  provisions  of  tbls  sec- 
tion that  an  order  admitting  a  lost  or  spoliat- 
ed will  to  probate  can  be  annulled  or  revok- 
ed In  no  other  manner  than  that  prescribed 
with  respect  to  orders  admitting  to  probate 
wills  not  lost  or  spoliated.  It  is  provided  In 
section  5858  that  "a  person  Interested  In  a 
will  or  codicil  admitted  to  probate  In  the 
probate  court,  or  tbe  court  of  common  pleas 
on  appeal,  may  contest  the  validity  there- 
of In  a  civil  action  In  the  court  of  common 
pleas  of  tbe  county  in  which  such  probate 
was  had."  With  reference  to  tbe  same  sub- 
ject It  is  provided  In  section  5033,  Rev. 
St.,  that  "If  no  person  Interested  shall  with- 
in two  years  after  probate  bad,  appear  and 
contest  the  validity  of  the  will,  the  probate 
sliall  be  forever  binding,"  with  a  saving  In 
faror  of  persons  under  disablUties.  These 
proTlslons  require  the  conclusion  that  tha 
contest  in  the  court  of  common  pleas  au- 
thorised by  section  5858  is  the  <mly  mode  of 
revoking  an  order  admitting  a  will  to  pro- 
bate. These  sections  were  so  construed  in 
Mosler  r.  Harmon,  2&  Ohio  St  220.  It  Is 
said,  however,  that  a  different  view  of  the 
subject  was  taken  in  Sodety  t.  Ely,  66  Ohio 
St  405,  47  N.  E.  S37.  The  cases  are  distin- 
guished by  the  fact  that  the  order  which  we 
there  held  to  be  subject  to  review  on  a  pe* 
titlon  In  error  was  an  order  refusing  to 
admit  an  alleged  will  to  probate.  The  Im- 
portance of  tbla  dlstlngnlshlng  fact  appears 
when  It  Is  observed  that  tbe  statute  provid- 
ing for  tbe  contest  of  a  will  has  no  appU- 
catlon  to  a  case  In  which  the  will  Is  not  aa- 


mltted  to  probate.  An  order  admitting  a 
will  to  probate  brings  the  case  within  the 
exclusive  remedy  Dy  contest  while  an  order 
refosing  to  admit  It  excludes  tbe  case  from 
the  statute  which  prescribes  that  remedy, 
and  this  ground  of  uistinctlon  was  pointed 
out  In  the  case  lasUy  dted.  Judgment  af- 
firmed. 

(63  Olllo  BL  77) 

OTERHISER'S  ADM'X  T.  OVBRHIBBB ' 

et  al. 

(Supreme  Court  of  Ohio.    May  22,  1000.) 
LIPB  INSURANCB-RIOHTS  OF  DIVORCBD  WTPS. 

When  a  married  woman  Is  named  as  a 
beneficiary  in  a  policy  of  insurance  on  tiie  life 
of  her  husband,  she  is  ratltied  to  the  prooeeds 
of  the  policy,  Dotwithstanding  a  divorce  ob- 
tained by  her  before  his  death.  ' 

(Syllabus  by  the  Oourt.) 

Error  to  circuit  court  Hamilton  county. 

Action  by  one  Overhiser,  administratrix 
of  George  P.  Overhiser,  against  Lena  Over- 
blser  and  tbe  Mutual  Life  Insurance  Com- 
pany of  New  York  and  others.  Judgm«it 
was  affirmed  in  tbe  circuit  court,  and  plain- 
tiff brings  error.  Alflrmed. 

The  idalntiff  In  error,  as  administratrix  of 
George  P.  Overhiser,  deceased,  brought  suit 
In  the  court  of  common  pleas  against  Lena 
Overhiser  and  the  Mutual  Life  Insurance 
Company  of  New  York  for  tiie  recoTery  of 
$2,000  on  a  policy  of  insurance  on  the  life  of 
her  intestate.  The  company,  admitting  Its 
liability,  made  affidavit  that  without  collu- 
sion with  It  the  money  due  on  tbe  policy 
was  claimed  by  Lena  Overhiser,  and  asked 
that  It  be  discharged.  Tbe  cause  was  sub- 
mitted to  the  court  on  the  motion  of  Lena 
Overhiser,  for  Judgment  on  the  pleadings. 
The  material  facts  alleged  In  the  pleadings 
are  that  on  the  15th  of  January,  1885,  W 
consideration  of  a  premium  of  $97.84  to  be 
paid  annually  daring  life,  the  company  ex- 
ecuted a  policy  for  $2,000  on  the  life  of 
George  P.  Overhiser,  payable  "unto  Lena 
Overhiser,  wife  of  George  P.  Overhiser,  of 
Montrose,  in  the  county  of  Montrose,  state 
of  Colorado,  if  living;  If  net  living,  to  his 
executors,  administrators,  or  assigns."  At 
the  time  of  tbe  execution  of  the  policy  George 
P.  Overhiser  and  Lena  Overhiser  were  hus- 
band and  wife.  On  the  7tb  of  June,  1805.  In 
a  suit  voluntarily  instituted  by  her,  she  was 
absolutely  divorced  from  said  George  P. 
Overhiser.  He  died  June  14,  1896,  and  let- 
ters testamentary  were  IssDed  to  the  plain- 
tiff. Tbe  last  premium  on  said  policy  was 
paid  by  tbe  beneficiary.  The  court  npon 
these  facts  alleged  In  the  pleadings,  adjudg- 
ed tbe  proceeds  of  the  policy  to  Lena  Over- 
hiser. This  judgment  was  affirmed  by  tbe 
circuit  court 

J.  C.  Roblson,  Jr.,  for  plaintiff  In  error. 
Johnson  &  Levy,  for  defendants  in  orror. 

PKK  CURIAM.  Lena  Overhiser  was  nam- 
ed in  the  policy  as  the  beneficiary,  and  the 
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words  "Vlfe  of  Oeorge  P.  OTerhlBer"*  were 
deiKirliftlTe  only.  The  policy  deflnea  in  ex- 
press terms  the  oiUy  condition  apon  which  It 
should  be  payable  to  the  administrator  of 
George  P.  Overhlser,  tIs.  that  Lena  shoiUd 
not  be  living  at  the  time  of  his  death.  It 
contains  no  terms  indicating  that  her  right 
to  the  fruits  of  the  policy  Is  conditioned  up- 
on her  remaining  bis  wife.  The  policy  was 
executed  to  him,  and  the  presumptlou  is  that 
It  was  upon  hia  application.  But,  If  the  in* 
Burance  was  effected  by  her.  she  had  at  the 
time  an  insurable  Interest  In  his  life,  and 
the  contract  would  not  become  void  by  the 
termination  of  the  marital  relation  before  bis 
death.  The  conclusion  of  the  courts  below 
Is  in  accordance  with  settled  principles.  In- 
surance Co.  v.  Schaefer,  94  U.  S.  457,  24  L. 
Ed.  251;  Banl£  t.  Hume.  128  U.  &  IDS,  9 
Sup.  Cb  41,  S2  L.  Ed.  S70.  Judgment  af- 
firmed. 


(1E6  Ind.  22S) 

CXTT  OP  INDIANAPOUa  et  al.  t.  HOLT.i 

(Supreme  Court  of  Indiana.    July  10,  1900.) 

CONSTITUTIONAXi    lJi.W  -~  PUBLIC  IMPROVE- 
MENTS—DDK PHOCBSS  or  LAW— NOTICB 
-JtrST  COMPENSATION. 

1.  Acts  1895,  pp.  273.  384,  gf  59,  T4,  authorize 
the  board  of  public  works  in  cities  of  more  than 
100,000  inhabitants  to  lay  out,  open,  change, 
vacate,  and  fix  or  diange  toe  grade  of  any  street 
within  the  city,  and  to  asBess  tbe  costs  thereof 
against  the  lots  bordering  on  such  street  in  the 

Proportion  that  their  front  line  on  said  street 
ears  to  tbe  total  length  of  the  front  lines  of 
such  lots.  Section  63  provides  for  notice  by  tbe 
board  of  public  works  of  any  resolution  to  im- 
prove, and  for  tbe  hearing  of  reinonatrances, 
and  sections  74  and  75  provide  that,  on  adoption 
of  resolution  to  improve,  notices  shall  be  Kiven 
and  remonstrances  heard,  and  make  the  assess- 
ment on  each  tot  a  Hen  tbereon,  and  provide  that 
in  suits  to  foreclose  such  liens  the  owners  who 
have  not  signed  a  waiver  may  contest  the  amount 
of  their  assessment.  Ueld  that,  since  this  act 
provides  for  a  full  hearing  and  determination  of 
the  right  of  a  property  owner,  it  is  not  in  con- 
flict with  the  federal  constitution  or  the  twenty- 
first  specification  of  tbe  Irill  of  rights  of  the  con- 
stitntion  of  the  state.* 

2.  The  right  given  by  section  74  to  contest 
the  amount  of  the  assessment  includes  tbe  right 
tti  show  that  the  assessment  is  erroneous  be- 
cause it  exceeds  the  sum  of  the  special  benefits 
received  by  the  lota  assessed. 

3.  Since  Acts  1895,  p.  384,  %  74.  providing  for 
the  assessment  of  the  costs  of  sti-eet  improve- 
ments against  the  abutting  property  by  tbe 
front-foot  rule.  Is  intended  to  make  such  assess- 
ment only  prima  fade  correct,  and  is  not  ex- 
clusive of  tne  right  of  any  property  owner  to 
haTe  an  assessment  made  according  to  the  ben- 
efits accruing  from  the  improvement,  it  is  not 
in  conflict  with  Const,  art.  1,  S  21,  providing 
that  no  man's  property  shall  be  taken  by  law 
without  just  compensation. 

4.  Where  a  complaint  attacking  the  validity 
of  a  statute,  and  of  a  resolution  of  a  city  board 
of  public  works  based  thereon,  sets  out  the 
resolution  in  general  terms,  tbe  sufficiency  of 
the  complaint  will  be  determined  by  reference 
to  the  proviaions  of  the  statute,  and  not  hy  tbe 
character  of  the  averments  therein  concerning 
the  resolution. 

Baker,  a  J.,  and  Badley,  J.,  dissenting. 


'  For  dlBBsntlng  opinions,  les  67  N.  B.  98^  UOQ, 
■  See  note  at  end  of  com. 


Appeal  from  superior  cohrt^  Uacioii  eonnty; 
J.  H.  Leathers,  Jndge. 

Action  William  A.  Holt  against  tbe  dty 
of  Indianapolis  and  board  of  public  woAs 
thereof  to  enjoin  oontestasts  from  letting  a 
c<mtiact  for  the  Improvement  of  one  of  tiie 
'public  streets.  Prom  a  judgment  overmllng 
demurrers  to  tbe  complaint,  defendants  ap- 
peal. Reversed. 

John  W.  Kern,  J.  E.  Bell,  and  Elliott,  El- 
liott &  Littleton,  for  appellant&  John  W. 
Holtzman  and  Xjewis  A.  Coleman,  for  appel- 
lee. 

BOWLING,  J.  In  this  suit  the  validity  of 
the  statute  relating  to  tbe  Improvement  of 
streets  in  cities  of  Indiana  having  a  popula- 
tion of  100,000  or  more  Is  assailed  on  the 
ground  that  It  violates  the  provisions  of  ar- 
ticles S  and  14  of  the  fedraal  constitution,  and 
section  21  of  the  bill  of  rights  of  the  constitu- 
tion of  the  state  of  Indiana,  by  authorizing 
the  taking  of  private  property  for  public  use 
without  due  process  of  law,  and  without  Just 
compensation  therefor.  The  action  was 
brought  by  the  appellee  against  the  dty  of 
Indianapolis  and  Its  board  of  public  works, 
to  enjoin  the  letting  of  a  contract  for  the  im- 
provement of  one  of  the  public  streets  of  said 
city.  The  separate  demurrers  of  the  appel- 
lants to  tbe  complaint  were  overruled,  and 
judgment  was  rendered  against  the  defend- 
ants below  upon  the  demurrers.  From  that 
Judgment  tbe  city  and  the  board  of  public 
works  appeal.  The  errors  assigned  are  the 
rulings  of  the  court  upon  tbe  several  demui^ 
rers. 

It  appfears  from  the  complaint  that  the  ap- 
pellee Is  the  owner  of  lot  No.  37,  In  Highland 
Place  addition  to  the  city  of  Indianapolis,  and 
that  said  lot  abuts  on  Highland  Place,  a  pub- 
lic street  running  north  and  south  through 
said  addition,  the  said  street  being  within  tbe 
limits  of  tbe  said  city;  that  tbe  appellant  the 
city  of  Indianapolis  is  a  municipal  corpora- 
tion organized  under  an  act  of  tbe  general  as- 
sembly of  the  state  of  Indiana  concerning  the 
incorporation  and  government  of  cities  hav- 
ing more  than  100,000  population  according  to 
the  last  preceding  United  States  census,  ap- 
proved March  6,  1891,  and  the  acts  of  said 
general  assembly  subsequently  enacted, 
amendatory  thereof,  and  that  said  other  de- 
fendants are  the  duly  appointed,  qualified, 
and  acting  members  of  the  board  of  public 
works  of  said  city;  that  the  said  board  of 
public  works,  in  the  name  and  on  behalf  of 
said  city,  did.  on  the  14th  day  of  March.  1900. 
adopt  a  resolution  prorlding  for  the  perma- 
nent Improvement  of  the  roadway  of  said 
Highland  Place  to  a  width  of  52  feet  from 
the  south  line  of  Twenty-First  street,  on  the 
north,  to  tbe  south  line  of  said  Highland 
Place  addition,  on  tbe  south,  with  creosoted 
wooden  blocks;  that  said  Highland  Place  be- 
tween said  points  is  of  the  uniform  width  of 
72  feet  from  property  line  to  property  line, 
and  that  said  roadway  Is  of  a  uniform  width 
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Of  62  feet  from  curb  to  curb;  tbat  said  board 
thereafter  caused  notice  of  stich  resolution  to 
be  published  In  the  Indianapolis  Sentinel,  a 
daily  newsp^r  of  general  drcnlation  in  said 
cit7,  <au»  each  week  for  two  weeks,  the  last 
of  which  pabllcatlons  of  said  ncrtlce  was 
made  <»i  the  21st  of  March,  1900;  that 
said  notice  named  the  2d  day  of  April,  1900, 
as  the  day  on  which  said  board  would  re- 
ceive and  bear  remonstrances  from  persons 
interested  lit,  or  affected  by.  said  Improre- 
ment;  that  no  remonstrance  was  filed  by  any 
person,  and  that  final  action  was  then  and 
there,  on  said  2d  day  of  April,  1900,  taken  by 
said  board  confimdi^  said  or^^l  resolution 
without  modification;  that  after  10  days  had 
elapsed  from  the  time  of  taking  such  final 
action,  to  wit  on  the  IStti  Say  of  April,  1900, 
sbM  board  appointed  three  disinterested  reSl* 
dent  freeholders  of  said  as  appraisers, 
who  proceeded  to  appraise  the  property,  ex- 
clusive of  ImproTements  thereon,  abutting  on 
said  Highland  Place,  between  the  terminals 
of  said  proposed  improTement,  and  filed  their 
appraisement  with  said  board;  that  the  cost 
of  said  iQ^ralsement  was  thereupon  added  to 
the  cost  of  the  said  proposed  Improvement, 
and  tbat  the  total  cost  of  said  Improvement, 
If  made,  will  be  leas  than  25  per  cent,  of  the 
a^regate  appraised  value  of  the  property 
abutting  on  said  part  of  said  street  proposed 
to  be  Improved;  that  said  board  thereupon 
advertised  for  sealed  bids  for  said  Improve- 
ment, to  be  received  on  April  27,  1900,  pur- 
suant to  said  resolution,  and  according  to  the 
plans  and  speclflcatlonB  adopted  by  said 
board;  that  on  the  27th  day  of  April.  1000. 
several  bids  were  submitted  to,  and  opened 
by,  said  board  to  Improve  said  street  with  va- 
rious kinds  of  creosoted  wooden  blocks,  being 
the  kind  of  blocks  intended  to  be  need  by  said 
board;  that  said  resolution,  advertteement, 
plans,  and  spedficatlons  provide  for  the  re- 
ceiving of  bids  for  making  said  Improvement 
at  so  much  per  running  or  front  foot  of  lots 
on  each  side  of  said  street,  the  cost  of  said 
Improvement  to  be  assessed  against  the  abut- 
ting lots  within  the  limits  of  said  proposed 
improvement,  without  reference  to  the  bene- 
fits to  accrue  to  said  lots  or  any  of  them,  and 
to  be  arbitrarily  apportioned  to,  and  assessed 
against,  all  of  the  lots  along  the  line  of  said 
proposed  improvement,  at  the  same  amount 
per  rnnnlng  foot  of  said  lotsi  regardless  of  the 
relative  value  per  running  foot  of  such  lots, 
and  without  reference  to  the  benefits  accru- 
ing to  said  lots  as  compared  with  each  other; 
that  the  lowest  of  said  three  bids  Is  $5.80  and 
the  highest  f6.99  per  running  foot  front  on 
each  side  of  said  street;  tbat  there  are  82  lots 
in  said  addition,  and  that  all  of  them  are  of 
the  same  depth;  that  80  of  them  are  of  the 
same  width  front  and  rear;  that  2  are  Irregu- 
lar In  shape,  and  differ  in  size  from  said  oth- 
er lots;  that  the  part  of  said  street  so  pro- 
posed to  be  Improved  Is  Intersected  by  anoth- 
er street  of  said  city  60  feet  In  width;  that 
still  another  public  street,  33  feet  wide,  enters 
said  Highland  Place  within  the  line  of  said 


Improvemrat,  but  does  not  cross  the  same, 
and  that  a  certatai  public  all^  In  said  dty.  12 
feet  in  width,  enters  said  street  within  the 
line  of  said  Improvement  but  does  not  cross 
the  same;  that,  by  the  terms  of  said  resoln* 
tlon  and  proposed  contract,  mie-half  of  the 
cost  of  paving  said  Intersecting  street,  and 
me^ialf  of  the  cost  of  paving  aald  entering 
street;  and  one-half  of  the  cost  of  paving  said 
«itertaig  all^,  will  be  assessed  pro  rata 
against  the  lots  abutting  on  that  part  of  said 
Highland  Place  proposed  to  be  improved,  and 
the  remaining  oiw-half  of  the  cost  of  saM  in- 
tersecting street  and  of  said  entering  street 
and  alley  will  be  apportioned  upon  the  lots 
abutting  on  said  intersecting  and  entering 
street  and  alley  for  such  distance  from  said 
Highland  Place  as  is  provided  by  law;  that 
appellants  have  not  yet  acted  on  said  bids, 
but  that  they  are  tbreat«iiDK  to  and  will  pro- 
ceed to  do  so,  unless  restrained  and  enjoined 
by  the  order  of  the  court  It  is  farther  al- 
leged that  said  lots  are  of  unequal  value, 
some  iKlng  worth  more  than  others  per  front 
foot,  both  with  and  without  the  improve- 
ments thereon;  tbat  some  of  said  lots  are  im- 
proved with  costly  buildings,  while  others 
are  improved  with  much  less  valuable  struc- 
tures, and  still  others  are  wholly  unimproved, 
and  that  they  are  in  proportion  to  their  areas 
of  unequal  frontage  on  said  Highland  Place; 
that  the  benefits  accruing  to  appellee's  prop- 
erty will  not  be  as  much  as  the  boieflts  ac- 
cruing to  many  of  the  lots  having  the  same 
frontage  belonging  to  other  persons';  that  the 
only  Btatnte  under  wbich  the  appellants  act- 
ed, or  assumed  to  act  and  under  which  tbey 
propose  to  act  is  the  act  of  March  6,  1801, 
and  the  subsequent  acts  amending  and  re- 
amendlng  said  amendatory  acts;  that  said 
acts  are  Invalid,  unconstitutional,  and  void, 
and  tbat  the  appellants  ought  not  to  be  per- 
mitted to  award  said  contract  for  the  Im- 
provement of  said  street  under  the  said  reso- 
lution or  bids.  The  complaint  does  not  al- 
lege that  the  value  of  appellee's  lots  will  not 
be  enhanced  to  an  amount  equal  to  the  coat 
of  the  proposed  improvement  assessable 
against  them  In  this  proceeding. 

The  propositions  submitted  by  counsel  for 
appellee  in  supi>ort  of  the  complaint  are 
these:  (1)  The  several  statutes  of  the  state 
of  Indiana  which,  when  taken  together,  are 
commonly  known  as  the  "Indianapolis  City 
Charter."  la  so  far  as  the  same  relate  to  the 
Improvement  of  streets,  are  in  violation  of 
section  21  of  the  bill  of  rights  In  the  consti- 
tution of  the  state  of  Indiana,  and  also  In 
violation  of  the  fifth  and  fourteenth  amend- 
ments of  the  constitution  of  the  United  States. 
(2)  The  said  charter  provides  for  the  taking 
of  private  property  without  just  compensa- 
tion. (3)  The  said  charter  provides  for  the 
taking  of  private  property  without  due  pro- 
cess of  law.  (4)  The  said  charter  provides 
for  an  unjust  and  unlawful  exercise  oT  tbe 
taxing  power.  (5)  Whenever  a  local  assess- 
ment upon  an  Individual  Is  not  grounded 
upon,  and  measured  by,  the  extent  of  his  par* 
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tlcnlar  benefit.  It  Is,  pro  tant«,  a  taking  of 
private  pvopetty  for  public  use  without  any 
proTlBloQ  for  compensation.  (6)  The  charter 
affords  no  opportunity  to  a  property  owner 
to  be  heard  any  tribunal  having  Jurisdic- 
tion or  authority  to  determine  the  benefits 
before  an  asseEisment  can  finally  be  collected. 
<7)  The  <jiarter  having  prescribed  a  fixed 
method  by  which  the  board  of  public  works 
shall  make  assessments,  such  board  cannot 
do  otherwise  than  to  follow  such  fixed  meth- 
od. (8)  The  provision  of  the  charter  that,  in 
any  suit  to  foreclose  a  Hen  of  an  assessment, 
any  property  owner  may  contest  the  amount 
of  such  assessment,  does  not  give  the  prop- 
erty owner  the  right  to  have  such  assessment 
fixed  according  to  benefits.  (9)  The  provlsim 
of- the  charter  that,  In  any  suit  to  foreclose 
the  lien  of  an  assessment,  the  property  owner 
may  contest  the  amount  of  such  assessment, 
must  be  construed  in  connection  frith  the 
other  proTlsloDs  of  the  charter.  (10)  When 
that  part  of  ttae  charter  providing  for  contest- 
ing the  amount  of  an  assessment  in  a  fore- 
closure suit  Is  construed  In  connection  with 
the  one  fixing  a  rule  by  wlilch  the  board  of 
public  works  is  required  to  make  such  as- 
sessments, th^n  such  provision  for  contest- 
ing the  amount  of  the  assessment  is  not  broad 
enough  to  raise  the  question  of  benefits,  but 
merely  raises  the  question  whether  such 
board  made  any  error  In  computing  the 
amonnt  of  the  assessment  (11)  The  charter 
makes  no  provision  for  the  payment  out  of 
the  general  fund  of  the  cost  of  Improvements 
in  excess  of  benefits.  (12)  The  provision  of 
the  charter  that.  In  all  suits  to  foreclose  as- 
sessment liens,  the  plaintiff  shall  recover  the 
amount  of  the  assessment.  Interest,  and  at- 
torney's fees  is  in  conflict  with  that  portion 
giving  the  property  owner  the  right  to  con- 
test the  amount  of  the  assessment  As  aae 
section  negatives  the  other,  neither  has  any 
validity.  (13)  While  the  charter  and  what  Is 
known  as  the  "Barrett  Law"  both  provide  for 
a  front-foot  asaessment.  they  are  widely  dif- 
ferent as  to  the  rights  of  the  property  owner. 
The  Barrett  law  provides  for  a  hearing  be- 
fore a  tribonal  having  authority  to  review, 
alter,  or  amend  the  assessment  on  the  basis 
of  actual  benefits  received,  while  the  (dtarte; 
provldes  only  for  a  contest  aa  to  the  amoun" 
of  the  assessment. 

The  several  provisions  of  the  acts  In  ques- 
tion necessary  to  be  considered  are  the  fol- 
lowing: 

"Sec.  67.  The  dejurtment  of  public  works 
shall  have  for  its  head  a  board  of  three  mem- 
bers to  be  appointed  by  the  mayor,  not  more 
than  two  of  whom  shall  be  of  the  same  po- 
litical party.  '*  *  *  No  member  of  said 
board  shall  have  any  authority  to  act  on 
behalf  of  the  same,  except  pursuant  to  an 
order  of  the  board,  regularly  made,  at  a 
meeting  of  Hie  same,  at  wbich  meeting  a 
majority  of  said  board  shall  hare  been  pres- 
ent All  actions  of  tiie  board  shall  be  re> 
corded  by  the  derk  thereof,  together  with 
the  record  of  the  vote  of  each  member,  where 


the  vote  is  not  unanlmons.  Ibe  board  shall 
make  rules  goremlng  the  time  and  idaoe 
for  holding  regular  and  called  meetinga,  and 
for  giving  notice  Ihereot" 

"Sec.  68.  The  board  of  public  works  shall 
have  power  *  *  *  to  lay  ont,  apea, 
change,  vacate,  and  to  fix  or  change  tiie 
grade  of  any  street  alley,  or  public  ^aee 
within  such  city,  and  to  design,  order,  con- 
tract for,  and  execute  the  Inytrovemmt  or  re- 
pair of  any  street,  alley,  or  public  place 
within  such  cIlT." 

"Sec.  02.  AU  ttae  expenses  Incurred  or  an- 
thorhsed  by  such  board  of  public  works  shall 
be  payable  ont  of  the  general  funds  of  sucb 
city  appropriated  to  the  use  of  such  board, 
and  available  for  the  particular  purpose, 
except  where  this  act  specifically  directs  that 
the  same  is  to  be  paid  for  by  aasessments 
against  property  holders. 

"Sec.  08.  Whenever  the  board  of  public 
works  shall  desire  to  appropriate  or  condemn, 
for  the  use  of  such  city,  any  property,  real 
or  personal,  or  to  open,  change,  lay  out  or 
vacate  any  street  alley,  or  public  place 
within  such  city,  including  proposed  etreet 
or  alley  crossings  of  railways  in  cases  where 
the  proposed  street  or  alley  Is  to  cross  a  rail- 
way, it  shall  adopt  a  resolution  to  that  ef- 
fect describing  the  property  whicb  may  be 
Injuriously  or  beneficially  affected,  and  shall 
cause  notice  of  such  resolution  to  be  pub- 
lished in  some  dally  newspaper  of  general 
circulation  In  such  city,  once  each  week,  for 
two  weeks.  Such  notice  shall  name  a  date, 
after  the  last  day  of  publication,  at  which 
such  board  will  receive  or  bear  remonstran- 
ces from  persons  Interested  in.  or  affected 
thereby.  Said  board  shall  consider  such  re- 
monstrances, if  any,  and  thereupon  take  final 
action,  confirming,  modifying,  or  resdn^ng 
their  original  resoluti<m.  Such  action  shall 
be  final  and  conclusive  upon  all  peraona." 

"Sec.  73.  Whatever  the  board  of  public 
works  shall  order  the  Improvement  of  any 
street  alley,  sidewalk,  or  other  public  i^ace. 
in  such  city,  In  whole  or  in  part  it  shall 
adopt  a  resolution  to  th&t  effect  setting  forth 
a  description  of  the  place  to  be  imivoved. 
and  full  details,  drawings  and  specifications 
for  such  work.  Notice  of  such  resolution 
shall  be  published,  remonstrances  heard,  said 
original  resolution  modified,  confirmed,  or  re- 
scinded, in  the  seme  mannra  as  heretofore 
more  specifically  provided  by  this  act  with 
regard  to  the  condemnation  of  property,  and 
the  opening  of  streets.  If  such  original  res- 
olution be  confirmed  or  modified  it  shall  be 
final  and  conclusive  on  all  persons,  unless 
within  ten  days  thereafter,  one>lialf  of  all  the 
resident  freeholders  upon  such  street  si- 
ley,  or  proposed  improvement^  remiKistrate 
against  such  Improvement  In  caae  of  such 
remonstrance,  the  improvement  shall  not  talu 
place  unless  specifically  ordered  by  an  ordl- 
nancf  within  sixty  days  thereafter,  passed  by 
a  two-thirds  vote  of  tiie  oonadl.  and  a^roved 
by  the  mayor. 

"Sec  74.  If  said  board  shall  finally  order 
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mcb  Improvement  and  sball  advertiae  for 
bids,  and  let  the  contract  for  the  same,  the 
cost  of  any  street  or  alley  Improvement  shall 
be  estiinated  according  to  the  whole  length 
of  the  street  or  alley,  or  so  much  thereof  to 
be  Improred  as  la  uniform  In  tba  extent  and 
Und  <a  the  proposed  ImpMrement.  per  run- 
ning foot,  and  the  total  cost  Uiereof,  exchh 
sire  of  one-half  the  cost  of  street  and  alley 
biiersections,  shall  be  apportioned  upon  the 
lands  or  lots  abutting  on  the  street  or  alley 
Intersecting  the  street  or  alley  under  Im- 
provement for  a  distance  to  the  street  line  of 
the  first  street,  extending  across  the  said  In- 
tersecting street  or  alley,  in  either  direction 
from  the  street  or  alley  Improred.  •  *  * 
Sntiti  cll7  diall  be  UaUe  to  the  contractor  for 
the  contract  i^ce  of  such  Improrement  to  the 
extmt  ot  the  mon^  actually  received  by 
such  fUj  from  the  assessments  for  such  Im- 
vroyewentB,  hereinafter  provided  for,  and  the 
owners  of  proper^  bordering  on  such  street 
or  alley  shall  be  liable  to  the  dty  for  their 
l^pMtiMi  of  the  cost  exdnstve  of  one-half 
tiie  cost  of  street  and  alley  Intersections,  In 
the  ratio  of  the  front  line  of  their  laud  or  lota, 
whether  platted  or  not,  owned  by  them,  to 
the  whole  cost  [line]  of  the  Improvement  for 
that  part  of  the  said  street  or  alley  on  which 
said  land  or  lots  are  located,  and  which  la 
unif<Hin  in  extent  and  avallQr  of  improve- 
ment And  the  own«8  of  lots  or  lands  on 
the  streets  or  alleys  intersecting  or  entering 
into  such  street  or  all^  shall  be  liable  to  the 
city  for  their  proportion  of  the  cost  of  Im- 
proving the  one-half  of  the  street  and  alley 
Intersections,  In  the  proportion  that  their 
front  line  on  said  street  or  alley  bears  to  the 
sum  of  the  length  of  the  front  lines  of  said 
lots  or  lands  atrattlng  on  said  street  or  alley 
for  a  distance,  as  provided  aboTe,  from  the 
street  or  alley  under  improvement.  Said  city 
shall  have  separate  and  several  liens  upon 
such  lands  or  lots  from  the  time  the  contract 
for  snch  improvnnent  is  finally  let  for  the  re- 
spective assessments  against  each  lot  or  par^ 
eel  of  land. 

"Sec.  7S.  Lota  or  lands  bordering  on  such 
street  or  alley  shall  be  assessed  and  liable  to 
the  payment  of  snch  assessment  primarily, 
and  If  not  safflclent  to  pay  for  tbe  same,  then 
the  lots  or  lands  shall  be  liable  for  a  dis- 
tance back  from  the  front  line  along  such 
street  or  alley  of  fifty  ffSO)  feet,  whether  tbp 
same  shall  be  owned  by  the  same  or  dlffereni: 
persons.  In  case  said  fifty  <S0)  feet  shaU  no' 
sell  for  enough  to  pay  such  assessment,  then 
the  ground  for  a  distance  of  one  hundred 
(100)  feet  farther  back  shall  be  liable  to  sale; 
and.  In  case  of  unimproved  lands,  or  un- 
platted ground,  If  said  one  hundred  and  fifty 
(ISO)  feet  fail  to  sell  for  enough  to  pay  tbe 
assessment  the  whole  of  such  land  shall  be 
liable  to  sale.  *  *  *  In  all  suits  brought 
to  foreclose  such  liens,  the  plaintiff  shall  re- 
cover the  amount  of  the  assessment  principal 
and  interest,  together  with  a  reasonable  at- 
torney's fee,  and  the  court  aball  order  that 
sale  shall  be-  made  without  r^ef  from  valua- 


tion and  appraisement  laws.  •  •  •  Suits 
to  foreclose  may  be  brought  by  any  con- 
tractor entitled  to  enforce  any  liens,  or  any 
asseaament  or  aaaessmenta,  against  a  person 

or  persona,  who  have  made  default  in  pay- 
moit  thereof,  w  by  his  assignee.  *  * 
Foreclosure  suits  may  be  instituted  for  tbe 
enforcement  of  assessments  and  Uens  as  here- 
in provided,  by  the  holder  of  any  bonds  or 
coupons  in  cases  whore  bonds  are  issued  In 
anticipation  of  the  collection  of  asaessmente 
against  a  party  or  parties  In  default  for  the 
Mdlection  of  such  bonds  or  coupons,  and  the 
enforcement  of  the  lien  or  assessment  se- 
curing tlie  sam^  as  well  as  by  any  contractor 
or  his  assignee,  where  no  bonds  are  Issued.  In 
any  such  foretdosure  suits,  no  defoise  shall 
be  allowed  upon  any  irregularity  In  the  pro- 
ceedings making,  ordering,  or  directing  such 
assessment  nor  shall  any  question  as  to  the 
propriety  or  ocpediency  of  any  Improvooent 
or  work  be  therein  made.  A  property  owner, 
who  has  not  or  property  owners  who  have 
aot  signed  a  waiver,  or  serdsed  or  claimed 
the  option  to  pay  In  installments,  may,  how- 
ever, contest  the  amount  of  his.  cx  their,  as- 
sessment bnt  where  a  property  owner,  or 
property  owners,  has  or  have  exercised  the 
option  to  pay  In  installments  such  property 
owner,  or  owners,  shall  be  concluded  there- 
by, and  shall  not  be  permitted  to  set  np  any 
defense  whatsoever." 

Sections  78  and  81  provide  for  the  deposit 
of  the  assessment  roll  with  the  treasurer,  the 
preparation  of  what  Is  called  the  "Local  As- 
sessment Duplicate,"  notice  by  the  treasurer 
to  each  person  affected  by  tbe  same,  and  suit 
for  the  recovery  of  the  amount  due.  The  is- 
sue of  street  or  public  Improvement  bonds^ 
p^able  out  of  the  fund  actually  paid  to,  and 
collected  by,  the  city  on  such  account  In  an- 
ticipation of  the  collection  of  such  assess- 
ments, and  the  enforcement  of  tbe  payment 
of  the  assessments  evidenced  by  such  bonds 
by  sale  of  the  lands  and  lots  liable  therefor 
by  the  county  treasnrer,  are  also  provided  for. 
After  the  Issue  of  snch  bonds,  It  Is  declared 
that  no  suit  shall  lie  to  enjoin  the  collection 
of  any  assessment,  and  that  the  validity  of 
the  same  shall  not  be  questioned,  but  that  all 
property  owners  shall  be  conclusively  estop- 
ped and  precluded  from  assailing  the  effect- 
iveness or  validity  thereof  In  any  manner. 

It  will  be  observed  that  two  opportunities 
to  be  heard,  after  full  notice,  are  granted  to 
the  lot  owner.  Section  78  of  the  Acts  of 
189G  contains  the  following:  "Whenever  tbe 
board  of  public  works  shall  order  the  Im- 
provement of  any  street,"  etc.,  "It  shall 
adopt  a  resolution  to  that  effect  settlnj; 
forth  a  description  of  the  place  to  be  Im- 
proved," etc.  "Notice  of  such  resolution 
shall  be  published,  remonstrances  heard,  said 
original  resolution  modified,  confirmed,  or  re- 
sclndeO,  In  the  same  manner  as  heretofore 
more  specifically  provided  by  this  act  wtt  t 
regard  to  tb^  condemnation  of  property,  ami 
the  opening  of  streets."  That  part  of  th** 
statute  which  relates  to  the  condemdatlon  of 
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property  and  the  opening  of  streets,  as  bas 
been  seen,  expressly  declares  that  notice  of 
such  condemnation  proceedings,  describing 
the  property  which  may  be  Injuriously  or 
beneficially  affected,  and  fixing  a  date  for  the 
bearing  of  remonstrances  from  persons  Inter- 
ested in  or  affected  thereby,  must  be  given 
by  publication  In  a  dally  newspaper  of  gen- 
eral circulation  In  such  city,  once  each  week 
for  two  weeks.  The  act  further  provides 
that  remonatrances  may  be  received  from 
persons  Interested  in,  or  affected  by,  such 
proceedings,  and  that  the  board  of  public 
works  shall  consider  such  remonstrances,  and 
take  final  action  upon  them,  confirming,  mod- 
ifying, or  rescinding  the  original  resolution. 
Whenever  a  public  street  or  alley  Is  to  be  Im- 
proved, the  statute  requires  that  notice  of 
the  resolution  of  improvement  shall  be  pub- 
lished, remonstrances  beard,  such  original 
resolution  modified,  confirmed,  or  rescinded, 
in  the  same  manner  as  in  the  case  of  the  con- 
demnation of  property  and  the  opening  of 
streets.  Would  the  enforcement  of  this  stat- 
ute against  the  lots  of  the  appellee  In  the 
proceeding  to  Improve  the  street  known  aa 
"mgbland  Place  Street"  deprive  him  of  bis 
property  without  due  process  of  law  or  Just 
compensation  therefor?  We  think  the  ques- 
tion rnnat  be  answered  In  the  negative.  It 
luu  been  held  that  due  process  of  law  re- 
qalres  an  wderly  proceeding,  adapted  to  the 
nature  of  the  case.  In  which  the  dUzen  has 
an  opportunity  to  be  heard,  and  to  defend, 
enforce,  and  protect  hla  rights.  Klxer  v. 
Town  of  Winchester,  141  Ind.  694,  40  N.  m 
26G;  Stuart  r.  Palmer,  74  N.  Y.  183;  Garvin 
T,  Daussnuin,  114  Ind.  429,  IS  N.  SL  826; 
Oooley,  Const  Llm.  S56;  Hagar  r.  Beclama- 
tlon  Dlat.  Ill  U.  8.  701,  4  Sup.  Ot  663,  28 
L.  Ed.  MO;  2  Kent,  Comm.  13;  Wynehamer 
T.  People,  13  N.  Y.  378;  Rowan  t.  State.  30 
Wis.  146;  Bx  parte  Ah  Fook,  49  Cal.  40S; 
People  T.  Board  of  Snp'rs  of  Essex  Co..  70 
N.  Y.  228;  San  Mateo  Co.  t.  Southern  Pac. 
B.  Co.  (C.  a)  13  Fed.  722.  In  Happy  t. 
Blosher,  48  N.  Y.  317,  It  Is  said  wltii  reference 
to  "due  process  of  law";  "It  need  not  be  a 
legal  proceeding  according  to  ttie  course  <tf 
the  common  law;  neither  must  there  be  per- 
sonal notice  to  the  person  whose  property  Is 
tn  question.  It  is  sufflclent  if  a  kind  of  no- 
tice la  provided  by  which  It  is  reasonably 
probable  that  the  party  proceeded  against 
will  be  apprised  of  what  is  going  on  against 
him,  and  an  opportunity  is  afforded  him  to 
defend."  In  Wurts  v.  Hoagland,  114  U.  S. 
606.  5  Sup.  Ct.  1086,  29  L.  Ed.  229.  the  consti- 
tutionality of  a  law  of  New  Jersey  regulating 
the  proceedings  for  the  drainage  of  marsh 
lands  was  nnder  consideration.  In  deciding 
the  case,  the  law  was  thus  declared:  "As  the 
statute  is  applicable  to  all  lands  of  the  same 
kind,  and  as  no  person  can  be  assessed  under 
It  for  the  expense  of  drainage  without  notice 
and  opportunity  to  be  heard,  the  plaintiffs  in 
error  have  neither  been  denied  the  equal  pro- 
tection of  the  laws,  nor  been  deprived  of  their 
property  without  dne  process  of  law,  within 


the  meaning  of  the  fourteenth  amendment  of 
the  constitution  of  the  United  States.  Bar- 
bier  V.  Connolly.  113  U.  S.  27-51,  B  Sup.  Ct 
397,  28  L.  Ed.  923;  Walker  v.  Sauvlnet  92  U. 
S.  90,  23  L.  Ed.  678;  Davidson  v.  City  of  New 
Orleans,  96  U.  S.  97,  24  L.  Ed.  616;  Hagar  v. 
Reclamation  Dlst,  111  V.  S.  702.  4  Sup.  Ct 
663,  28  L.  Ed.  669."  In  Davidson  v.  City  of 
New  Orleans,  96  U.  S.  07,  24  L.  Ed.  616,  Mr. 
Justice  Bradley,  In  a  concurring  opinion,  said: 
"I  think,  therefore,  we  are  entitled,  under 
the  fourteenth  amendment  not  only  to  see 
that  there  is  some  process  of  law,  but  'due 
process  of  law,'  provided  by  the  state  law 
when  a  citizen  is  deprived  of  his  property, 
and  that  in  judging  what  is  'due  process  of 
law'  respect  must  be  had  to  the  cause  and 
object  of  the  taklng.—whether  under  the  tax- 
ing power,  the  power  of  eminent  domain,  or 
the  power  of  assessment  for  local  Improve- 
ments, or  none  of  these.— and.  If  found  to  be 
suitable  or  admissible  In  the  special  case.  It 
will  be  adjudged  to  be  'due  process  of  law,* 
but,  if  found  to  be  arbitrary,  oppressive,  and 
unjust  It  may  be  declared  to  be  not  'due  pro- 
cess of  law.'  Such  an  examination  may  be 
made  without  interfering  with  that  large  dls- 
cretlon  which  every  legitimate  power  bas  of 
making  wide  modifications  In  the  fbrma  oi 
procedure  In  each  case,  according  as  the  laws, 
habits,  customs,  and  preferences  of  the  peo- 
ple of  the  particular  state  may  require."  In 
re  Byers,  72  X.  Y.  1,  It  Is  said:  "  'Due  pro- 
eras  of  law'  In  tike  fourteenth  amendment  to 
the  United  States  constitntion  does  not  mean 
by  a  Judicial  proceeding."  See,  alao,  Mc- 
MUlen  T.  Anderson.  96  U.  8.  37,  24  L.  Ed.  3S5; 
Beagh  T.  Spann.  8  Stew.  (Ala.)  106;  BIsser 
T.  Hoyt  BS  Mich.  201,  18  N.  W.  611. 

The  statute  under  examination  secures  to 
each  property  hxMsr  whose  lot  or  land  may  be 
affected  by  the  proposed  Improvement  notice 
of  the  proceeding,  and  the  right  to  be  beard 
before  the  board  of  public  works  by  way  of 
remonstrance.  No  assessment  against  a  lot 
affected  by  tin  Improvement  can  be  enforced 
except  by  suit  to  foreclose  It  In  a  court  of 
competent  jurisdiction,  and  In  such  suit  the 
property  holder  who  has  not  signed  a  waiver 
of  all  defenses  and  irregularities,  or  exerdsed 
or  claimed  the  option  to  pay  In  installments 
conferred  by  the  statute.  Is  expressly  au- 
thorized to  contest  the  amount  of  his  asseo- 
ment.  It  is  contended,  however,  by  counsel 
for  appellee  that  the  last-mentioned  provision 
of  the  statute  authorizes  only  an  inquiry  as 
to  the  mathematical  correctness  of  the  assess- 
ment made  upon  the  Iwsls  ot  the  front-foot 
rule.  It  Is  argued  that  this  must  be  so  be- 
cause the  statute  does  not  give  to  the  prop- 
erty ovraer  the  right  in  such  foreclosure  suit 
to  have  the  assessment  made  according  to  the 
benefits  received  by  tiie  separate  lot  or  ex- 
pressly confer  on  the  court  the  power  to  maJre 
an  assessment  on  that  basis.  It  Is  also  object- 
ed that  the  statute  fixes  the  sum  of  the  recov- 
ery at  the  amount  of  the  assessment  interest 
and  attorney's  fees,  and  that  this  provlsloD 
Is  Inconidstent  with  the  supposed  privU^  of 


Digitized  by  Google 


CITY  OF  INDIANAPOLIS  t,  HOLT. 


971 


contesting  ttie  amount  of  the  useasmmt  on 

the  ground  tbat  it  exceeds  the  special  bene- 
fits received.  The  additional  difflcultr  la  sug- 
gested that.  If  the  benefit  should  be  found 
to  be  less  than  the  cost  of  the  ImproTement. 
no  pioTlBlon  l8  made  for  the  payment  of  the 
deficiency  to  the  contracts.  In  a  proceed- 
ing of  this  kind,  the  one  thing  in  irhlcb  the 
property  owner  is  more  seriously  Interested 
than  any  other.  Is  the  proportionate  Aare  of 
the  burden  of  the  cost  of  the  Improvement 
which  may  lawfully  be  Imposed  upon  hla 
lot  or  land.  The  constitutional  principle 
whtdi  protects  the  lot  owner  from  an  assess- 
ment against  bis  property  in  excess  of  the 
special  benefits  received  by  the  lot  from  the 
Improvement  Is  a  limitation  and  restriction 
upon  the  amount  of  such  assessment  It  does 
not  require  that  statutes  making  provision 
for  the  Improvement  of  streets  and  other 
pubUe  ways  shall  prescribe  any  particular 
mode  of  ascertaining  and  assessing  benefits. 
If  an  assessment  against  a  piece  of  land 
exceeds  the  special  benefits  received  by  the 
tract  from  the  improvement,  the  principle 
referred  to  would  prevent  the  coUectlon  of 
the  excess  of  such  cost  over  the  benefits.  If 
the  statute  under  which  the  assessment  was 
made  prohibited  or  excluded  the  coiuldera- 
tlon  of  benefits,  and  the  i^pportlonment  of 
the  cost  of  the  Improvement  with  reference 
thereto,  the  role  would  render  such  statute 
void.  The  principle  Involved  Is  not  a  new 
one.  The  courts,  generally,  have  recognized 
the  proposition  that  such  special  benefit  to 
the  particular  lot  is  the  legal  foundation  of 
exactions  for  the  construction  of  public  im- 
provements, which  not  only  enhance  the  value 
of  the  abutting  lots,  but  are  beneficial  to  the 
public  also.  The  unsettled  point  has  been 
whether  In  making  provision  for  the  pay- 
ment of  the  cost  of  such  Improvement  the 
legislature  had  the  power  to  create,  or  author- 
iie  the  creation  of,  a  taxing  district,  and  to 
declare  conclusively  tbat  the  property  within 
Its  limits  should  be  deemed  benefited  to  the 
amount  of  the  whole  cost  of  the  improvement, 
and  in  an  equal  ratio  per  front  foot,  and 
liable  to  assessment  in  tbat  ratio,  or  whether 
such  assessment  should  be  limited  to  the 
amount  of  the  special  benefits  actually  receiv- 
ed by  each  separate  lot  or  tract  affected  by 
the  improvement  Until  very  recently  the 
power  to  create  such  taxing  district,  and  to 
subject  the  property  therein  to  the  payment 
of  the  full  amount  of  the  cost  of  the  Im- 
provement, was  generally  recognized,  and 
even  now  many  courts  are  reluctant  to  ad- 
mit that  such  power  may  not  be  exercised 
without  violation  o^  the  provisions  of  the 
constitution  protecting  the  owner  of  private 
property  from  unlawful  exactions  on  account 
of  such  Improvements.  Assuming,  however, 
that  the  correct  rule  Is  tbat  the  assessment 
lor  such  Improvements  mus*:  be  according  to 
the  benefits  received  by  the  property  assess- 
ed, such  a  construction  should  be  giver  the 
provisions  of  the  statute  under  examlnatiuo. 
If  its  language  will  authorize  it,  as  will  en- 


able the  court  to  uphold  It  The  right  to 
contest  the  amount  of  the  assesament,  aa  we 
understand,  the  statute,  Includes  the  right  to 
show  that  the  assessment  Is  erroneoua  be- 
cause It  exceeds  the  sum  of  the  apeclal  bene- 
fits received  by  the  lot  assessed.  The  words 
of  the  statute  should  receive  a  fair  Inter- 
pretation, and  we  cannot  restrict  ttw  tmvort 
of  the  dause,  "idiall  have  the  right  to  contest 
the  amount  of  the  assessment,"  to  the  correc- 
tion of  mere  clerical  mistakes,  without  doing 
violence  to  the  letter  and  spirit  of  the  act 
But  It  Is  contended  that,  if  the  fact  that  the 
assessment  upon  the  particular  lot  exceed- 
ed the  benefits  rec^ved  by  such  lot  should 
be  judicially  ascertained  In  such  foreclosure 
suit,  the  court  would  be  without  authority 
to  make  a  correct  assessment  founded  upon 
the  special  benefits,  for  the  reason  that  no 
basis  of  assessment  is  authorized  by  the  stat- 
ute except  what  Is  known  as  the  "front-foot 
rule."  In  our  opinion,  this  ccoicluslon  do- 
not  follow.  Few  of  the  powers  which  may 
be  exercised  by  a  mnnlcU>al  cwporation  are 
more  Important,  or  more  necessary  to  the 
conveiUence  and  welfare  of  Its  citizens,  than 
the  power  to  lay  out  improve,  and  repair 
its  streets  and  thoroughfares.  This  attribute 
is  Included  In  the  grant  of  powers  In  every 
munic^>al  charter,  whether  general  or  spe- 
cial. It  is  a  fundamental  principle  of  statu- 
tory interpretation  that  the  general  grant  of 
a  power  carries  with  It  the  right  to  employ 
the  means  essential  to  Its  legitimate  exer- 
cise. The  statute  imder  which  the  city  of 
Indianapolis  Is  Incorporated,  in  Its  enumera- 
tion of  the  powers  of  the  municipal  govern- 
ment to  be  exercised  through  the  board  of 
public  works,  declares  that  the  board  shall 
have  power  **to  lay  out  open,  change,  va- 
cate, and  to  fix  or  change  the  grade  of  any 
street  or  alley,  or  public  place  within  such 
city,  and  to  design,  order,  contract  for,  and 
execute  the  Improvement  or  repair  of  any 
street  alley,  or  public  place  within  such  city." 
Acts  1895,  p.  273,  S  59  (Bums'  Kev.  St  1894. 
fi  38SO;  Homer's  Rev.  St  1897,  t  6872). 
The  power  "to  design,  order,  contract  for, 
and  execute  the  improvement"  Is  the  principal 
thing.  The  means  by  which  the  cost  of  the 
Improvement  is  to  be  assessed  and  collected 
are  secondary  The  lots  and  lands  abutting 
upon  the  Improvement  are,  unquestionably, 
subject  to  assessment  on  account  of  such  im- 
provement and,  under  the  rule  spoken  of. 
the  only  limitation  upon  such  liability  Is  that 
such  assessment  cannot  lawfully  exceed  the 
amount  of  the  special  benefits  received  by 
such  lots  and  lands.  Any  mode  of  assess- 
ment prescribed  by  the  legislature,  whether 
the  front-foot  rule  or  any  other,  Is  to  be  re- 
garded as  subject  to  this  condition,  and,  un- 
less Inquiry  into  the  question  of  Especial  bene- 
fits la  excluded  or  prohibited  by  the  statute, 
such  Inquiry  may  properly  be  made  by  any 
tribunal  before  which  the  question  of  the 
collection  of  an  assessment  is  brought.  Our 
conclusion  is  that  the  statute  In  questlos. 
whiclj   secures    to   each   property  holder 
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whose  lot  or  land  ma7  be  assessed  for  tlie  Im- 
provement of  a  street,  notice  of  the  proceed- 
ing, and  the  right  to  he  heard  by-  way  of  re- 
nioDBtrance  against  such  Improvement,  to- 
gether with  the  right  to  contest  the  amount 
of  the  assessment  In  any  'suit  brought  to  en- 
force the  same,  sufficiently  provides  for  the 
protection  of  the  rights  of  the  ovraers  of  the 
lots,  and  Is  not  objectionable  on  the  ground 
that  It  contravenes  the  fifth  and  fourteenth 
amendments  of  the  constitution  of  the  United 
States  or  the  twenty-first  specification  of 
the  bill  of  rights  of  the  conatltiitloii  of  the 
state  of  Indiana. 

The  ground  of  the  Judgment  In  Village  of 
Norwood  V.  Baker,  172  U.  S.  269,  19  Sup.  Ct 
187,  43  L.  Ed.  443,  was  stated  to  be  "that  the 
assessment  against  the  plaintiff's  abutting 
property  was  under  a  rule  which  excluded 
any  Inquiry  as  to  special  benefits,  and  the 
necessary  operation  of  which  was,  to  the  ex- 
tent of  the  excess  of  the  cost  of  opening  the 
street  In  question  over  any  special  benefits 
accruing  to  the  abutting  property  therefrom, 
to  take  private  property  for  public  use  with- 
out Just  compensatlcm."  The  court  say  that 
"the  assessment  was  by  the  front  foot,  and 
for  a  specific  sum,  representing  such  costs, 
and  that  ram  conld  not  hare  been  reduced 
under  the  ordinance  of  the  village,  even  If 
proof  had  been  made  that  the  costs  and  ex- 
puuMB  aneseed  upon  the  abutting  property 
exceeded  the  epeclal  benefits.  The  assesa- 
mmt  was  in  Itself  an  Illegal  iHie,  because  It 
rested  npon  a  bads  that  excluded  any  con- 
sideration ct  benefits.  A  decree  enjoining 
the  whole  assessment  was  therefore  the  only 
sppropiriate  one."  And  farther:  "We  have 
seen  that,  by  the  Bevlsed  Statntes  of  Ohio 
relating  to  aasessments.  the  village  of  Nor- 
wood was  anthorlied  to  place  the  cost  afid 
expense  attending  the  oondeninatlon  of  the 
plaintiff's  land  for  a  pubUc  street  on  the 
general  tax  Ust  of  the  corporation  (section 
2263);  but.  If  the  village  declined  to  adopt 
that  course.  It  was  required  by  section  2264, 
to  assess  such  cost  and  expense  'on  the  abnt- 
ting  and  such  adjacent  and  contiguous  or 
benefited  Iota  and  lands  in  the  corporation, 
either  in  proportion  to  the  benefits  which 
may  result  from  the  Improvement,  or  accord- 
ing to  the  value  of  the  property  assessed,  or 
by  the  front  foot  of  the  property  bounding 
and  abutting  upon  the  Improvement,*  while, 
by  section  2271,  whenever  any  street  or  ave- 
nue was  opened,  extended,  straightened,  or 
widened,  the  special  assessment  for  the  cost 
and  expense,  or  any  part  thereof,  'shall  be 
Assessed  only  on  the  lots  and  lands  bounding 
and  abutting  on  such  part  or  parts  of  said 
street  or  avenue,  so  improved,  and  shall  In- 
•dnde  of  such  lots  and  lands  only  to  a  fair 
Average  depth  of  lots  in  the  neighborhood.' 
It  thus  appears  that  the  statute  authorizes  a 
■special  assessment  upon  the  bounding  and 
abutting  property  by  the  front  foot  for  the 
entire  cost  and  expense  of  the  Improvement, 
wltboat  taking  special  benefits  Into  account 


And  that  was  the  method  pursued  by  the 
village  of  Norwood.  The  corporation  mani- 
festly proceeded  upon  the  theory  that  the 
abutting  property  could  be  made  to  bear  the 
whole  cost  of  the  Improvement,  whether  such 
property  was  benefited  or  not  to  the  extent 
of  such  costs."  The  Ohio  statute  authorized 
the  Tillage  to  adopt  an  alternative  proceed- 
ing which  excluded  the  consideration  of  ben- 
efits. In  the  acts  before  us  we  find  nothing 
which  forbids  or  excludes  an  Investigation 
as  to  the  special  benefits,  or  which  prevents 
an  assessment  on  that  basis.  This  court 
held  in  Adams  v.  City  of  Shelbyvllie  (Ind. 
Sup.)  57  N.  E.  114,  that  the  assessment  by  the 
front-foot  rule,  under  the  general  law  for  the 
incorporation  of  cities,  is  to  be  treated  as 
prima  facie  correct  but  that  it  is  not  exclu- 
sive of  the  light  to  liave  an  asaessment  made 
according  to  benefits.  We  are  satisfied  that 
this  Is  the  correct  Interpretation  ot  the  stat- 
ute now  before  us,  and  we  discover  notlilng 
In  this  Tlew  of  tiie  law  inconsistent  with  the 
principles  stated  In  Norwood  t.  Baker. 
Schroder  t.  Overman  (Ohio  Sup.)  50  N.  B.  158; 
Bears  v.  Board  (Mass.)  S8  N.  SL  138;  Davkl- 
aoa  Y.  aty  of  New  Orleans,  96  IT.  S.  07,  S4  I* 
Sd.  616;  Hagar  t.  RedamatiMi  Dlst,  lU  U. 
S.  701,  4  Sup.  Ct  663,  28  L.  Bd.  569;  Spencer 
T.  Merchant  125  U.  S.  846,  8  &up.  Ot  921.  31 
L.  Bd.  76S;  Oarvin  T.  Daossman,  114  Ind.  429. 
16  N.  B.  826;  Reinken  r.  Pdebring,  180  Ind. 
3SZ.  30  N.  B.  414, 15  L.  R.  A.  624;  Law  v.  John- 
ston, 118  Ind.  261.  20  N.  B.  746;  Klzer  t. 
Town  ot  Winchester,  141  Ind.  094.  40  N.  B. 
265;  Adams  v.  Caty  of  Bhelbyvllle  (Ind.  Sup.) 
67  N.  B.  114. 

There  is  nothing  In  the  provision  that  the 
amount  of  the  recovery  shall  be  the  sum  of 
the  assessment  with  Interest  and  ftttom^s 
fees,  Inconsistent  with  the  right  to  contest 
the  amount  of  snch  assessment  In  the  man- 
nw  hdlcated  In  this  opbdcni.  The  evldait 
meaning  of  this  clause  of  the  statute  is  that 
the  measure  ot  recovery  shall  be  such  sum 
as  may  lawfully  beiassebsed  against  the  land, 
with  the  Interest  and  the  attorney's  fees 
added  thereto. 

The  question  as  to  the  payment  to  the  con- 
tractor of  the  difference  between  the  sum 
which  may  be  collected  on  account  of  the  as- 
sessment for  the  Improvement  and  the  totsl 
cost  of  ttie  work  does  not  arise  in  this  case, 
and  we  do  not  feel  called  upon  to  decide  it 
Neither  is  It  necessary  for  us  to  express  an 
opinion  upon  the  provisions  of  the  statute  In 
regard  to  the  issue  of  improvement  bonds  In 
anticipation  of  the  collection  of  the  assess- 
ments. 

Some  of  the  averments  of  the  complaint 
are  very  broad  as  to  the  character  of  the  res- 
olution passed  by  the  board  of  public  works 
providing  for  the  Improvement  of  the  street 
but  the  pleading  does  not  attempt  to  set  out 
the  contents  of  that  resolution,  and  these 
averments  seem  to  be  statements  of  conclu- 
sions only.  The  question  of-  the  snffldeney 
of  the  comj^lnt  In  this  respect  mnst  be  de- 


Digitized  by  Google 


lad.) 


OUT  OF  INDIANAPOLIS  r.  HOLT. 


termlned  by  reference  to  the  proTtslons  of 
the  statute,  and  not  by  the  character  of  Ita 
avermentB  concerning  the  1^1  effect  of  the 
rcBolutlon.  Judgment  reversed,  with  Instruc- 
tion to  sustain  the  demurrers  to  the  com- 
plaint and  for  further  proceedings  not  Incon- 
sistent herewith. 

BAKER,  0.  J.,  and  HADLBT.  dissent 
[See  dissenting  opinions  57  N.  B.  98S.  1100.] 

Nom 

NEOBSsrrr  of  NoncE  asd  OFFOBTunrrr  to  be 
Hkabd. 

Neither  the  constitution  nor  the  laws  of  Cali- 
fornia relating  to  the  ftssessment  of  rallroadB 
operated  in  more  than  one  connty  proride  for 
notice  to  the  owner  or  an  opportunity  for  bim 
to  be  heard  at  any  stage  of  the  proceeding.  In 
this  respect  both  conflict  with  the  guaran^  that 
no  one  shall  be  deprived  of  his  property  with- 
out due  process  of  law.  Railroad  T*X  Cases 
iC.  O.)  18  Fed.  722. 

An  aasessioent  for  bacli  taxes  (Rev.  St  Ohio, 
i  2781),  without  notice  to  the  taxpayer,  consti- 
tutlog  a  cloud  on  the  title  to  his  realty,  and  a 
lien  on  his  property,  enforceable  Iv  distraint, 
is  a  deprivation  of  property  without  due  pro- 
-«e8B  of  law,  within  Const  U.  S.  Amend.  14. 
Meyers  v.  Shields  (G.  C.)  01  Fed.  713. 

Act  March  18,  lftr4,  i  9.  authoriiing  an  as- 
sessment of  taxes  Id  San  Francisco  after  the 
time  within  wlilch  the  equalieation  board  can 
meet  is  unconstitutional,  in  that  it  does  not 
give  the  taxpayer  an  opportunity  to  contest 
the  same,  thou^  such  assessments  are  made 
-only  on  failure  of  the  taxpayer  to  file  a  list  of 
his  prt^rty  as  required  by  Pol.  Code,  S  3629. 
People  V.  Pittsburg  R.  Co.,  67  Cal.  625,  8  Pac. 
331;  aty  of  San  Francisco  v.  Low  (Oal.)  8 
Pac.  600;  Bowman  v.  Dewey,  Id.  613. 

A  statute  authorizing  the  board  of  equalisa- 
tion to  increase  an  individual  valuation  of  prop- 
erty listed  for  taxation,  but  not  providing  for 
the  giving  of  any  notice  of  the  proposeo  In- 
-crease,  other  than  a  general  notice  to  the  public 
-of  the  time  and  place  of  meeting  of  the  board, 
is  void,  as  dlsponng  of  property  rights  without 
due  process  of  law;  and  It  is  immaterial  that 
a  particular  taxpayer  was  given  a  notice,  for 
the  notice  moat  be  a  legal  one  provided  the 
law.  Kants  v.  Snmptiim,  117  3Lnd.  1, 19  N.  E. 
474.  2  L.  R.  A.  655. 

A  statute  which  provides  for  an  assessment 
-of  a  sewer  tax  "accordittg  to  the  benefit"  de- 
rived therefrom,  and  does  not  provide  for  no- 
tice to  parties  interested,  is  nnconstitntional. 
Griswold  College  v.  City  of  Davenport.  65  Iowa, 
•633,  22  N,  W.  904;  Parker  v.  Same,  Id.;  Aner 
v.  aty  of  Dubuque,  66  Iowa,  VSQ,  22  N.  W. 
■SU. 

The  act  of  April  3,  1878  (Gen.  St.  1883,  p. 
1019).  requiring  the  chief  omcer  of  each  rail- 
road company  in  that  state  to  make  a  return  to 
the  auditor  of  public  accounts  of  the  leoj^  of 
his  road  within  the  state,  and  providing  for  tht* 
asceilaining  of  the  value  of  the  property  and 
the  adjustment  of  the  assessment  thereon  by 
a  board  of  equalisation  appointed  under  the 
act,  and  for  the  collection  of  the  taxes  assess- 
ed by  action  against  the  officers  for  the  penal- 
ties Incurred  by  a  failure  to  pay  the  taxes  lev- 
ied, or  for  the  recovery  of  the  taxes  themselves 
by  action  in  the  coarts,  is  not  in  contravention 
of  the  fourteenth  amendment  of  the  federal 
constitution,  as  taking  the  property  of  the  rail- 
road companies  wlthont  due  process  of  law,  be- 
cause it  does  not  reqnlre  notice  to  be  given  uor 
an  opportunity  to  be  heard  before  the  making 

•ot  the  levy.    Owensboro  &  N.  Ry.  Co.  v.  Da- 
viess Co.  (Ky.)  3  S.  W.  164. 
Act  No.  47  of  1873.  to  enforce  the  payment  of 

4ax«s  due  the  state,  does  not  declare  in  express 


terms  that  tiie  order  of  the  sheriff  to  put  a  p«r< 
chaser  in  possession  of  land  pnrehased  at  tsx 
sale  shall  issue  without  notice,  and  therefore  is 
not  unconstitotional,  as  depriving  a  person  of 
bis  propOTty  withont  due  process  of  law.  State 
V.  Judge  <tf  Fonrtlr  Dist  Ooart,  27  La.  Ann. 
704. 

A  tax  sale  under  Acts  1886,  No.  9&,  Is  void  if 
no  notice,  as  required  by  Const,  art.  210,  is  giv- 
en. Norres  v.  Hayes,  44  La.  Ann.  907.  11 
South.  402. 

Under  Const,  art.  210,  to  devest  the  title  of 
the  owner,  the  adjudication  of  bis  property  for 
taxes  must  be  preceded  by  notice  to  him.  Par- 
ish of  Concordia  v.  Bertron,  46  La.  Ann.  356, 
16  South.  60;  MontgomeiT  v.  Lumber  Co.,  46 
La.  Ann.  403.  16  South.  ^ 

Laws  1881,  c.  5,  provides  that  "if  any  real 
or  personal  property  shall  be  omitted  In  the  as- 
sessmeot  of  any  year  or  years,  and  the  property 
shall  thereby  escape  texation.  when  such  omis- 
^on  shall  be  discovered  the  county  auditor  shsU 
enter  such  property  on  the  assessment  and  tax 
books  for  the  year  or  years  omitted,  and  he 
shall  assess  the  same,  and  extend  all  arrearages 
of  taxes  properly  accruing  against  such  proper- 
ty, with  7  per  cent  interest  thereon  from  the 
time  said  taxes  would  have  become  delinquent" 
BeM  that,  so  far  as  this  act  provides  for  the 
assessment  of  the  amount  of  the  "original" 
taXj  it  is  valid.  Although  a  landowner  has  no 
notice  or  opportunity  of  being  heard  in  the  man- 
ner of  making  assessment  and  extending  the 
tax  by  the  county  auditor,  the  act  is  not  re- 
pugnant to  the  constitntional  provision  that 
property  sliaU  not  be  taken  without  "due  proc- 
ess ot  law,"  for  the  reason  that  in  the  proceed- 
Ings  under  the  eeoeral  tax  law  to  obtain  judg- 
ment against  the  land  he  has  notice,  and  an 
opportnnity  ot  interposing  his  defenses  to  both 
the  assessment  and  the  tax.  Redwood  Oo.  t. 
Winnoa  ft  St  F.  Land  Co.,  40  Minn.  612,  ^  N. 
W.  473. 

Acts  18S3,  p.  14S,  provide  for  the  collection 
of  personal  taxes  from  persons  removing  from 
one  county  to  another  in  the  state,  by  send- 
ing a  tax  bill  to  the  sheriffs  of  the  county  In- 
to which  such  persons  have  removed.  Held. 
that  such  a  proceeding  could  not  be  attacked 
on  the  ground  that  the  tax  bill  was  not  "doe 
Drocfs"  of  law."  Pe  Arman  v.  Williams,  98 
Mo.  158,  5  S.  W.  904. 

The  constitutional  provision  that  no  person 
shall  be  deprived  of  property  without  dne  pro- 
cess of  law  does  not  require  that  delinquent 
taxes  shall  be  collected  by  an  action  in  court 
nor  under  the  forms  of  legal  procedure;  and.  If 
that  method  Is  adopted,  the  procedure  Is  very 
much  in  the  discretion  of  the  legislature.  AU 
that  is  required,  under  any  system,  is  that 
the  substantial  and  fundamental  rights  of  the 
taxpayer  shall  be  protected,  and  all  technical 
d^enses  that  do  not  show  tiiat  he  is  being  un- 
justly subjected  to  taxation  msy  be  excluded. 
State  v.  Centaral  Pac.  R.  Od.,  ZL  Nev.  260,  80 
Pac.  689. 

Laws  1880,  c.  114,  provides  for  Uylng  out 
highways  In  towns  in  which  the  real  estate  is 
assessed  at  an  average  price  of  less  than  Ave 
dollars  an  acre,  and  authorises  the  commission- 
er of  highways,  on  the  petition  of  six  freehold- 
era,  to  lay  out  a  road,  and  adjust  the  damages 
to  the  owners  of  the  property  takai,  and  de- 
clares that,  on  making  out  and  filing  an  order 
containing  a  correct  survey  of  the  road,  and  a 
statement  of  the  amonnt  of  damages  allowed 
for  the  same,  the  road  shall  become  a  public 
highway.  Held,  that  the  act  Is  unconstitution- 
al, since  It  makes  no  provision  for  giving  notice 
to  the  owner  before  taking  hisproperty.  Peo- 
ple V.  MoBier,  56  Hun,  64.  8  N.  T.  Supp.  621. 

Act  April  27,  18^,  rdating  to  the  taxation 
of  express,  telephone,  and  telegraph  companies, 
which  provides  that  the  assessment  of  the  prop- 
erty of  such  corporations  diall  be  by  a  board, 
and  providing  for  the  time  When  such  boaxd 
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•ball  meet.  !■  not  ancntwtltotloiial.  u  dcprlrfnc 
Boch  corporations  of  tbeir  property  irtthout  due 
process  of  law,  merely  becaase  the  act  does  not 
proTide  for  notice  to  the  corporations  of  the 
meeUug  of  the  board,  as  the  law  itself  is  HufS- 
cient  notice.  State  t.  Jones,  61  Ohio  St  402, 
S7  N  E.  »45. 

The  acta  of  1797,  1798.  and  1803.  proTlding 
m  summary  mode  of  IcTying  taxes  on  laods,  lire 
not  in  conflict  with  the  proviaion  of  the  consti- 
tation  declaring  that  no  man  shall  be  deprived 
of  his  property  except  by  a  judgment  of  his 
peers  or  by  the  law  of  the  land.  McCarroI  t. 
Weeks,  5  Hayw.  246. 

Act  April  18,  1879,  providing  for  the  collec- 
tion by  arbitrary  and  ex  parte  procor<1  iu:*s  of 
a  tax  of  $25,  which  is  therein  required  to  be 
paid  by  the  occupier  of  school  lands  as  rent,  is 
unconstitutional,  as  taking  property  without 
due  process  of  law.  McFadden  r.  Loush.im, 
68  Tex.  679. 

U5  Ind.  App.  flU) 
BALTES  LANHD.  STONE  ft  OIL  ca  T. 
SUTTON.* 

(Appellate  Court  of  Indiana.   June  2G,  1000.) 

VENDOR  AND  PURCHASER  —  CONTRACT  TO 
CONVBT  —  A8SI0N.M  ENT  —  NOTES  —  ASSUUP- 
TION— LIABlLlTr  OF  ASSIQNEB. 

Plaintiff  contracted  to  convey  land  to  C. 
on  payment  of  notes  for  the  price.  The  con- 
tract was  assigned  to  defendant,  who  entered 
into  possession,  but  did  not  assume  the  pay- 
ment of  the  QOtea.  The  complaint  against  de- 
fendant aven-ed  that  O.,  by  his  note,  prom- 
ised to  pay  plaintiff  $500  on  July  26.  1S08. 
which  was  due  and  unpaid,  and  that  on  the 
same  day  plaintifC  agreed  to  eonrey  to  C.  'cer- 
tain land  on  payment  of  $500  annually  for  a 
'  certain  period,  and  that  In  case  of  default  in 
any  payment  the  contract  was  to  become  a 
lease,  and  the  annual  payments  the  rental  for 
the  premiaea,  and  that  the  contract  should  bind 
the  parties'  heirs  and  assigns,  and  that  C  had 
assigned  it  to  S.,  and  S.  had  aasigued  to  defend- 
ant, and  prayed  judgment  against  S.  for  $tiOO. 
BM,  that  the  complaint  stated  a  cause  of  ac- 
tion on  the  note,  and,  since  defendant  did  not 
aanume  the  notea,  tbe  complaint  waa  demurra- 
ble, though  defendant  was  liable  for  rent  nnder 
the  contract. 

^peal  from  drcult  court,  Blacktoid  oomH 
t7;  Abram  Simmons,  Special  Judge. 

Action  by  Jobn  M.  Sutton  against  the 
Baltes  Land.  Stone  ft  Oil  Company.  From  a 
Judgment  In  faror  ct  plaintiff,  defendant  ap- 
peals. Reversed. 

R.  B.  Dcelbelblas,  W.  ft  R  Leonard,  and 
Cantwell  ft  Simmons,  for  appellant  Jay  A. 
Hindman,  for  appellee^ 

ROBINSON,  a  J.  Appellee's  complaint 
avers  that  on  June  38,  1895,  one  Cook,  by  hla 
promissory  note,  a  copy  of  wblch  Is  made  an 
-  exhibit,  promised  to  pay  appellee  $500  July 
26, 1898,  which  was  due  and  unpaid.  It  fnr- 
Luer  averred  that  on  the  same  day  appellee 
and  Cook  entered  Into  a  written  contract 
whereby  appellee,  in  consideration  of  cer- 
tain payments  and  the  performance  of  cer- 
tain eoTenanta  by  Cook,  agreed  to  convey  to 
Oook,  in  fee  simple,  certain  described  lands; 
Cook  agreeing  to  pay  appellee  $3,500,  as  fol- 
lows: $600  In  80  days  from  dale  of  contract; 
$500  July  26,  1896;  $500  July  26,  1897;  $500 
July  26,  1898;  $500  July  26,  1899;  $500  July 
2Qh  1800;  $500  July  26.  1901,-flTldenced  by 
'Bshsarlng  danlsdi 


notes  of  date  of  contract;  Oook  having  the 
privilege  to  pay  at  any  time  tbe  entire 
amount  unpaid,  when  he  should  be  entitled 
to  a  deed;  Cook  also  to  pay  all  taxes,  aa- 
sessments,  or  impositions  that  might  be  leg^- 
ly  levied  subsequent  to  the  year  1896;  the 
contract  further  providing  "that  in  case  of 
the  failure  of  the  party  of  the  second  part 
[Oook]  to  make  either  of  the  paymenta.  or 
any  part  thereof,  w  perform  any  of  the  cov- 
enants on  ills  part  hereby  made  and  entered 
Into  at  the  time  and  In  the  manner  herein 
provided,  this  contract  shall  become,  and  is 
hereby  made,  a  lease  of  the  abore-described 
tract  from  first  party  hereto  to  second  party, 
and  tbe  payments  herein  specified  for  aluUl 
be,  and  are  hereby,  made  a  rental  for  a^ 
premises  for  the  several  terms  between  the 
times  of  said  payments,  and  upon  such  fall- 
nre  this  contract  shall,  at  the  option  of  the 
party  of  the  first  part;  be  forfeited  and  d^ 
termlned,  and  the  party  of  the  seeond^part 
shall  forfeit  all  paymenta  made  by  him  on 
this  contract,  and  such  payments  shall  be 
retained  by  the  said  party  of  the  first  part 
in  full  satisfaction  and  liquidation  of  all  dam- 
ages by  him  sustained,  and  he  shall  have  the 
right  to  re-enter  and  take  possession  of  the 
premises  aforesaid,  provided  that  before  re- 
entering and  taking  possession  thereof  he 
shall  tender  or  return  to  the  second  party  all 
bis  unpaid  notes  that  are  not  due  at  such 
time."  It  was  also  agreed  that  the  time  ttf 
payment  should  be  the  essence  of  the  con- 
tract, and  that  all  covenants  and  agreements 
should  extend  to  the  belrs,  executors,  admin- 
istrators, and  assigns  of  the  parties.  On 
July  19,  1896,  Cook  assigned.  In  writing,  a 
one-half  interest  In  the  contract  to  G.  W. 
Spaulding.  who  agreed  to  pay  one-half  tbe 
notes  then  unpaid.  On  July  29,  1896.  Cook 
assigned.  In  writing,  the  other  one-half  inter- 
eat  in  the  contract  to  Ira  B.  Spaulding.  who 
agreed  to  pay  one-half  tbe  notes  then  unpaid. 
On  March  24.  1806.  the  Spauldlnga  assigned. 
In  writing,  to  appellant,  all  their  interest  In 
the  contract,  and  hi  pursuance  of  said  assign- 
ment appellant  took,  and  still  retains,  pos- 
session of  the  land.  Judgment  la  prayed  for 
$800.  Overruling  a  demurrer  to  this  com- 
plaint Is  the  only  error  assigned. 

The  contract  between  appellee  and  Cook 
Is  novel,  but  It  is  susceptible  of  a  reasonable 
and  fair  construction.  Appellant,  as  assignee 
of  Cook's  assignees,  did  not  assume  to  pay 
tbe  notes  named  in  the  agreement.  If  the 
Instrument  la  construed  to  be  a  bond  for  a 
deed,  appellant,  as  sucb  assignee,  is  not  lia- 
ble to  a  personal  judgment  on  the  notes.  Ap- 
pellant did  not  agree  to  assume  and  pay  the 
notes.  Tbe  same  rule  should  govern  as  that 
applied  to  a  purchaser  of  land  Incumbered  by 
a  mortgage.  Hancock  v.  Fleming,  103  Ind. 
633,  3  N.  E.  254;  Adams  T.  Wheeler.  122  Ind. 
251,  23  N.  E.  760;  Ayres  v.  Randall.  108  Ind. 
5i^5.  0  N.  E.  464.  Had  Cook  continued  a  party 
to  tbe  agreement,  and  paid  the  several  notea 
as  they  became  due,  at  the  expiration  of  tbe 
time  he  could  have  demanded  a  deed;  and 
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the  same  Is  true  of  bis  aBsigneee.  But  it 
was  expressly  agreed  that  If  Cook  failed  to 
make  any  payment,  or  any  part  thereof,  or 
perform  any  coTenant  In  the  agreement,  at 
tbe  time  and  In  the  manner  provided,  the 
"contract  shall  become,  and  Is  hereby  made, 
a  lease"  of  the  land  from  i^peUee  to  Cook, 
and  the  "payments  herein  provided  for  shall 
be,  and  are  hereby  made,  a  rental  for  said 
premises  for  the  several  terms  between  the 
times  of  said  payments."  Appeliant  went  in- 
to possession  under  a  contract  which,  If  fully 
performed  by  it.  would  result  In  Its  owner- 
Bhip  of  tbe  land.  But,  If  It  failed  to  perform 
the  agreement  the  stipulated  payments  were 
to  become  rent  It  Is  quite  true  that,  if  a 
person  goes  into  possesBion  of  real  estate 
under  a  contract  to  purchase,  he  does  not 
thereby  become  the  vendor's  tenant,  so  as  to 
become  liable  tot  rent  In  case  the  contract 
la  resdnded.  Hopkins  t.  EatUff,  116  Ind. 
213,  17  N.  SI  288.  But  we  knew  of  nothing 
to  prevent  the  parties  from  agreeing  that, 
although  the  contract  Is  originally  one  of  pur^ 
cbaae,  It  may  become,  nndw  certain  condi- 
tions therein  named,  a  lease.  It  la  a  matter 
aboat  whldi  the  parties  might  ilghtfolly  con- 
tract, and  the  contract,  when  made,  may  be 
enforced.  Appellant,  aa  assignee  of  the  con- 
tract, \rent  Into  poaaeaalon,  whereby  it  might 
nltimately  become  the  owner  of  the  land. 
It  could  become  snch  owner  only  by  compli- 
ance with  the  contract,  and  making  the  pay- 
ments therein  provided.  But  It  made  default 
in  the  payment  due  JiUy,  1888.  The  contract 
provided  for  this  default,  and,  from  its  ex- 
press terms,  appellant  havii^  taken  posses- 
sion, the  condu^tHi  necessarily  follows  that 
the  relation  of  landlord  and  tenant  then  ex- 
isted. It  Is  true  It  went  hito  possession  as  a 
purchaser,  and  continued  In  such  possession 
until  default;  but  it  certainly  wOl  not  be 
heard  to  say  that,  by  the  terms  of  the  con- 
tract It  Is  not  liable  for  the  use  and  occu- 
pation of  the  premises  for  the  year  Immedi- 
ately preceding  the  default  The  contract 
means,  and  la  fact  says,  tiiat  upon  this  de- 
fault the  c(Hitract  should  be  construed  to  be 
a  lease  at  a  certain  named  yearly  rental, 
Btipnlated  In  the  contract.  The  contract  It- 
self extends  Its  covenants  to  assignees,  and, 
although  appeUant  is  not  liable  on  the  note, 
it  Is  liable  upon  the  covenants  In  the  con- 
tract; and  this  llablll^  arises  from  the  priv- 
ity of  the  estate,  through  Its  Interest  in  the 
contract  and  liS  right  to  enjoy  its  benefits. 
See  Edmonds  v.  Mounsey,  16  Ind.  App.  399, 
44  N.  E.  196;  Breckenrldge  v.  Parrott,  15  Ind. 
App.  411.  44  N.  E.  66;  Carley  v.  Lewis.  24 
Ind.  28. 

The  contract  and  Its  assignments  are  nude 
part  of  the  complaint  but  the  suit  is  not  to 
recover  the  sum  named  In  the  contract  as 
rent  The  theory  of  the  complaint  is  an 
action  on  the  note,  but  as  appellant  is  not 
liable  on  the  note,  the  demurrer  to  the  com- 
plaint ^ould  have  been  sustained.  Judg- 
ment reversed. 


(16  Ind.'  Aitp.  afi 
STATE  V.  TRUBBLOOD  et  OA 
(Appellate  Court  of  Indiana.   June  20.  1900.) 

CRIMINAL  LAW— INDICTMHNT— CHARGING  OP- 
FBKSB-RECITALa— SUFFICIENCY. 

1.  Under  Burns'  Rev.  St.  1894,  g  7863,  malt- 
ing it  a  misdemeanor  for  the  board  of  county 
<M>mmissIon«:«  to  allow  any  claims  of  couoty 
auditors  not  specifically  required  by  statute, 
except  in  cases  of  iDdispensable  public  neces- 
sity, an  Indictment  alleging  that  an  allowance 
was  made,  "there  being  do  indlBpensable  public 
necessity  therefw,"  alleges  the  facts  only  by 
way  of  recital,  and  not  by  direct  averment  and 
is  therefore  fatally  defective. 

2.  The  allegation  ia  an  indictment  that  an 
allowance  was  made  to  the  county  auditor, 
"such  allowance  being  illegal  and  -  unwarrant- 
ed," Btatee  merely  a  conclusion  of  law,  and 
does  not  describe  the  offense  sought  to  be  char- 
ged, and  is  therefore  insufficient. 

S.  Bums'  Rev.  St  1894,  fi  7S63,  prohibits  the 
board  of  county  commissioners  from  malting 
any  allowance  not  8i>ecifically  required  by  law, 
to  any  county  auditor,  etc.,  except  In  cases  of 
indispensable  public  necessity,  which  fact  must 
be  found  and  entered  of  record  as  part  of  its 
orders.  Held,  that  an  indictment  under  this 
act  which  does  not  charge  that  tbe  allowance 
was  made  out  of  the  funds  of  the  county,  nor 
the  date  of  rendering  the  services  for  which 
such  allowance  was  made,  nor  that  the  official 
named  as  performing  the  services  was  such  of- 
ficial at  tbe  time  the  services  were  rendered,  is 
fatally  defective. 

Wiley,  J.,  dissentt|ig. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty. 

Indictment  of  Henry  C.  Trueblood  and 
others,  members  of  tbe  board  of  county  com- 
missioners of  Lawrence  county,  for  favoring 
and  voting  for  an  allowance  to  John  B. 
Malott  auditor  of  said  county,  In  violation 
of  law.  From  a  Judgment  of  the  trial  court 
quashing  the  Indictment  the  state  appeals. 
Affirmed. 

James  A  Zarii^,  W.  L.  Taylor,  Atty.  Gen.. 
Merrill  Moores,  and  O.  G.  Hadley,  for  the 
State.  John  a  Lavler  and  M.  B.  Hottel, 
for  appellees. 

OOUSTOOK,  7.  The  Indictment  In  this 
cause  Is  In  two  couuts.  We  are  Informed 
by  counsel  for  the  state  that  the  first  count 
is  based  upon  section  7863,  Bums'  Rev.  St 
1894  (section  6766,  Homer's  Bev.  St  1807). 
The  second  count  Is  based  upon  section  2106, 
Bum's  Rev.  St  1894  (section  2018,  Homer's 
Bev.  St  1807).  From  the  action  of  the  trial 
court  in  quashing  the  Indictment  the  state 
appeals. 

For  convenience,  we  set  out  (omitting  the 
formal  parts)  the  first  count:  "On  the  27th 
day  of  November,  1897,  at  the  county  ctf 
Lawrence  and  state  of  Indiana,  Henry  0. 
Trueblood,  Matthew  Robtttaon,  and  John  W. 
Cosner  then  and  there  constituted  and  were 
members  of  the  board  of  county  eommlssltmr 
ers  of  said  county  of  Lawrence^  In  the  state 
of  Indiana,  duly  elected,  qualified,  and  act- 
ing, and  as  such  did  then  and  there  eacOi 
unlawfully  and  wrongfully  fitvor,  vote  for, 
and  urge,  procure,  and  Induce  each  other 
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to  vote  for  and  favor,  a  certain  allowance 
unto  Jcim  B.  Malott  vtao  was  then  and 
there  the  duly  dected,  qoallfied,  and  acting 
auditor  of  said  Lawrraice  connQ'  (Uiere  be- 
ing then  and  there  no  Indispensable  pubUe 
necessity  for  such  allowance,  and  no  such 
necessity  being  found  and  entered  of  rec- 
ord by  said  board  of  county  commissioners 
as  part  of  Its  orders  In  making  such  al- 
lowance, and  there  being  no  necessity  what- 
ever for  such  allowance,  and  said  allowance 
not  being  specifically  or  otherwise  required 
by  law,  but  being  Ill^al  and  wholly  unwar- 
ranted by  law),  which  said  allowance  was 
then  and  there  unlawfully  made  by  said 
board  of  commissioners.  In  the  sum  of  five 
hundred  dollars  ($S00),  for  certain  pretended 
services,  which  services  the  said  John  B. 
Malott  then  and  there  claimed  to  have  ren- 
dered to  the  said  county  of  Lawrence  In  the 
performance  of  certain  duties,— that  is  to 
say,  extra  work  on  account  of  gravel  roads, 
as  cleA  of  board,  for  32  months,  at  twenty- 
five  dollars  per  month  ($800),— which  said 
claim  was  then  and  there  by  said  board 
of  county  commlesloners  reduced  to  the  sum 
of  five  hundred  dollars  ($500),  which  said 
sum  of  five  hundred  dollars  was  then  and 
there  by  said  board  of  commissioners,  each 
member  thereof  as  aforesaid  unlawfully  fav- 
oring the  same,  unlawfully  and  wrongfully 
allowed  on  said  dalm  to  said  John  B.  Malott, 
who  was  then  and  there  auditor  of  Lawrence 
county.  That  the  duties  performed  by  said 
Malott  for  which  said  claim  was  filed,  pre- 
tended, and  allowed  were  and  are  duties 
which  said  auditor  was  and  Is  legally  re- 
quired to  perform  as  a  part  of  the  duties  of 
said  office,  without  extra  pay,  and  said  al- 
lowance was  wholly  unnecessary  and  un- 
lawful. Contrary,"  etc.  The  second  count 
charges  the  same  facts  as  to  the  filing  and 
allowance  of  the  same  claim,  and  charges 
the  failure  to  perform  a  certain  duty  In  the 
manuer  and  within  the  time  prescribed  by 
law,  as  provided  by  section  2105  (section 
2018),  supra.  This  court.  In  the  recent  case 
of  State  V.  Trueblood,  54  N.  E.  822,  in  which 
the  same  question  presented  by  the  second 
count  of  the  Indictment  before  us  was  in- 
volved, held  that  the  acts  charged  did  not 
constitute  any  olfense  under  the  section 
named.  To  that  decision  we  stlU  adhere. 
It  only  remains,  therefore,  to  consider  the 
Bufilciency  of  the  first  count. 

Section  7853  (section  5706),  supra,  reads 
as  follows:  "The  board  of  county  commis- 
sioners shall,  unless  in  cases  of  Indlspenaa- 
ble  public  necessity,  to  be  found  and  entered 
of  record  as  part  of  its  orders,  make  no  al- 
lowance not  specifically  required  by  law  to 
any  county  auditor,  clerk,  sheriff,  assessor 
or  treasurer,  either  directly  or  Indirectly,  or 
to  any  derk,  deputy,  banlff  or  any  employd 
of  such  officer;  nor  shall  they,  except  in 
cases  9bove  provided,  employ  any  person  to 
perform  any  duty  required  by  law  of  any 
offlc«r,.or:for.«sx.dMty.  to  be  paid  by  cow- 


mlBSlon  or  peroentage-  S'or  s  violation  of 
these  provisions,  each  member  of  anch  board 
favoring  the  same  shall  be  guilty  uf  a  mis- 
demeanor, and,  on  convictiOB,  shall  be  fined 
in  any  stun  not  less  than  double  nor  mote 
than  five  times  the  amount  of  andt  allow- 
ance, to  which  may  be  added  impriscmment 
In  the  county  Jail  for  any  period  not  more 
than  sixty  days,  and  the  office  of  such  com- 
missioner shall  be  declared  forfeited.  If  It 
be  found  necessary,  and  ao  entered  of  rec- 
ord, to  emidoy  any  persiui  to  render  any 
service  as  contemplated  in  this  section,  as  a 
public  necesally,  the  contract  for  anch  em- 
ployment shall  be  spread  of  record  In  said 
court;  and,  for  such  services  rendered,  the 
cUilmant  shall  file  his  account  in  said  court, 
ten  days  before  the  be^ning  of  the  term, 
and  any  tex-payer  shall  have  the  right  to 
contest  the  claim."  This  section  of  the  stat- 
ute makes  It  a  public  offense  for  the  board 
of  county  commissioners,  acting  as  such 
board,  unless  in  a  case  of  indispensable  pub- 
lic necessity,  which  fact  is  to  be  found  and 
entered  of  record  as  part  of  Its  orders,  to 
make  any  allowance  not  spedflcally  required 
by  law  to  either  of  certain  officers  named 
therein.  The  general  rule  is  recognised  that 
material  matters  In  either  civil  or  criminal 
pleadings  must  be  directly  alleged,  and  not 
stated  by  way  of  recital.  Jackson  School 
Tp.  V.  Farlow,  75  Ind.  118;  Sbafer  v.  Min- 
ing Co.,  4  Gal.  204;  HaU  v.  WilUama.  IS 
Minn.  260  (Gil.  212);  Lake  Shore  &  M.  S. 
By.  Co.  V.  CanclnnatJ,  W.  &  M.  By.  Co..  116 
Ind.  578,  19  N.  E.  440.  It  wUl  be  observed 
from  the  reading  of  the  Indictment  that  the 
allegation  as  to  the  necessity  for  the  allow- 
ance and  as  to  Its  specific  requlremente  by 
law  are  by  recital,  and  not  direct  averment. 
The  words  "Illegal"  and  **unwarranted"  are 
conclusions  of  law,  and  do  not  describe  the 
o£Fense  attempted  to  be  charged.  This  count 
does  not  charge  that  the  allowance  was 
made  out  of  the  moneys  of  the  county  of 
Lawrence.  The  date  at  which  the  services 
were  claimed  to  have  been  rendered  is  not 
stated.  Its  averments  are  not  sufficient  to 
bar  another  prosecution  for  the  same  of- 
fense.  It  does  not  appear,  except  by  in- 
ference, that  the  party  named  as  auditor  at 
the  time  the  claim  was  filed  and  allowed 
was  auditor  at  the  time  the  services  were 
rendered  for  which  compensation  was  claim- 
ed. This  date  is  material,  for  under  the  law 
in  force  until  March  11,  1895,  the  board  of 
county  commissioners  were  authortzed  to 
employ  and  pay  a  clerk  to  record  the  pro- 
ceedings of  the  board  In  a  book  provided  for 
such  purpose.  Burns'  Rev.  St.  1894,  {  6S6& 
(Horner's  Rev.  St.  1807.  S  5740).  It  is  a  prin- 
ciple of  criminal  pleading  that  an  Indictment 
upon  a  statute  must  stete  the  fscts  which 
constitute  the  definition  of  the  offense  Id 
the  act  BO  as  to  brii^  the  defendant  within 
It  The  Indictment  before  us  may  be  true, 
and  the  defendant  not  guilty  of  the  offense- 
described  In  the  statute.  Th^.conrt  did  not 
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err  In  sustAinlnr  tbe  motloii  to  qwuti. 
Judgment  affirmed. 

WILBY,  C.  J.  I  concnr  wltb  my  aasod* 
ates  in  holding  tbat  the  second  count  of  tbe 
Indictment  is  bad,  but  am  not  In  accord  either 
with  the  reasoning  or  the  conclusion  reached 
in  the  preralUng  opinion,  holding  that  the 
court  correctly  sustained  the  motion  to  quash 
as  to  the  first  count.  In  determining  the 
sufficiency  of  the  first  count,  there  are  two 
sections  of  the  statute  which  may  properly  be 
considered,  vis.  sections  7HS3  and  6548,  Burns' 
Bev.  St.  1»M.  The  former  section  is  Quoted 
in  -the  preraUing  opinion,  and  need  not  here 
be  repeated.  The  latter  section  Is  as  followa: 
"It  shall  be  unlawful  for  any  board  of  com- 
missioners to  allow  any  couaty,  township  or 
other  public  officer,  any  sum  of  money  out  of 
a  county  treasury,  except  when  the  statutes 
confer  the  clear  and  unequlTocal  auttiorlty  to 
do  so."  Section  78S3,  supra,  prohibits  the 
board  of  ocunmissloners  from  making  any  al- 
lowance to  any  county  auditor,  etc.,  which 
euch  allowance  Is  not  specifically  required  by 
law,  unless  In  case  of  Indispensable  public 
neceui^,  to  be  found  and  eotered  of  record 
aa  a  part  of  Itt  ordw.  This  section  also  pro- 
Tides  a  penalty  tor  tbe  violation  of  its  proTl- 
alons.  Section  6548^  supra,  mates  It  unlaw- 
ful tor  a  board  of  commlaBlonerB  to  allow  any 
eonntgr,  township,  or  other  public  <^er  any 
■urn  of  money  out  of  the  county  .treasury  ex- 
cept when  the  statutes  owfer  tbe  ''dear  and 
nnequlTocel  authority  to  do  aow"  This  Mo- 
tion makes  such  anommce  of  money  unlaw- 
ful, but  does  not  jweacribe  a  penalty. 

The  first  QTOstlos  to  be  determined  is,  was 
tiw  daim  of  tbe  county  auditor,  which  wo 
filed  by  him  and  allowed  by  the  board,  and 
which  is  described  In  the  first  count  of  the  In- 
dictment, an  unlawful  or  unwarranted  claim? 
If  the  auditor  was  not  entitled  to  tbe  com- 
prasation  specified  in  the  claim  filed,  and  as 
allowed,  then  It  was  an  Illegal  claim  against 
the  county,  there  was  no  liability  on  the  port 
of  the  county,  and  its  allowance  by  the  Iraard 
was  unlawful,  within  the  meaning  of  the 
statute.  I  am  Informed  by  the  Indictmoit 
tbat  the  basts  of  the  claim  of  the  audltur  was 
for  extra  services  claimed  to  hare  been  ren- 
dered by  him  on  account  of  gravel  roads,  as 
clerk  of  the  board,  for  32  months,  at  $25  per 
month.  By  the  act  of  1891  the  compensation 
of  county  officers  In  this  state  was  graded 
and  fixed.  It  Is  plain  that  it  was  the  inten- 
tion of  the  I^lslature  by  said  act  to  regulate, 
adjust,  and  ttx  such  compensation,  to  the  end 
that  constructive  fees  should  neither  be  char- 
ged nor  paid.  The  law  as  then  passed  be- 
came a  public  necessity  to  correct  well-known 
abuses  tbat  bad  grown  up  under  our  former 
laws,  and  that  the  public  might  be  protected 
against  anjust  and  unwarranted  claims  of 
public  officers.  By  tbe  act  of  1891  the  salary 
of  the  auditor  of  tawrence  county  was  fixed 
at  $2,4U0.  Acts  1891,  p.  433.  By  the  amend- 
fd  act  of  1895  the  salary  of  the  auditor  Of 
said  county  was  fixed  at  92300  per  afittnm. 
57  N.B.-02 


Section  7403,  Homer's  Rev.  St  1807.  Sec- 
tion T3&6,  Homer's  ]^ev.  St.  1807,  being  a 
part  of  the  amended  fee  and  salary  law  ot 
1895,  provides  that  "the  county  officers  nam- 
ed herein  shall  be  entitled  to  receive  for  their 
services  the  compensation  specified  in  this  act 
*  *  *  subject  to  the  conditions  herein  pre- 
scribed, and  they  shall  receive  no  other  com- 
pensation whatever."  The  italioization  is 
my  own.  The  act  of  1881,  Bupn,  contained 
the  same  provision.  Acts  1891,  pp.  427.  428. 
Section  7450,  supra,  provides  for  the  taxing 
of  certain  fees  by  county  auditors  In  behalf 
of  their  respective  counties,  the  fees  and 
amounts  to  be  designated  "auditor's  costs"; 
but  it  is  further  provided  that  such  fees  so 
taxed  "shall  In  no  sense  belong  to  or  be  the 
property  of  the  auditor,  but  shall  belong  to 
and  be  the  property  of  the  coun^."  Among 
the  many  duties  of  a  county  auditor  pre- 
scribed by  the  lei^slatnre  Is  that  "Iqr  virtue 
of  his  office  be  shall  he  clerk  of  the  board 
of  county  commlsslcmers  of  his  county,  and 
shall  ke^  an  accurate  record  of  all  tiie  cor- 
porate proceedbigs  of  such  board."  Section 
5895,  H(Hn«'s  Rev.  St  1897.  By  section 
6740;  inpra.  It  Is  made  the  doty  of  the  auditor 
to  attend  tbe  meetings  of  the  board  of  Com- 
mistiotters,  and  to  Ice^  a  record  of  their  pro- 
ee^lngs.  If  tbe  legislature  has  provided 
ai^  extra  or  additional  compensation  for  a 
county  auditor  tor  perfwmlng  the  duty  pre- 
scribed in  tiie  sectlim  of  the  statute  just  di- 
ed, I  am  unable  to  find  It,  and  counsel  have 
not  pointed  it  out  In  their  brief.  I  have  Utus 
refimcd  to  an  the  statutes  that  have  any 
bearing  upon  tbe  question  now  under  consid- 
eration, and  it  seems  manifest  that  in  none 
of  them  is  any  provision  made  authorizing 
the  payment  by  a  hoard  of  commissioners  of 
a  claim  against  a  county  of  the  character  of 
that  described  In  the  Indictment  while,  on 
the  contrary,  there  appears  to  have  been  a 
studied  ^ort  on  tbe  part  of  tbe  legislature 
In  these  several  enactments  to  gnard  against 
such  claims  and  tiie  payment  thereof.  While 
it  is  unnecessary  to  refer  by  sections  to  the 
law,  it  Is  suffid^i  to  say  that  the  legislature 
has  clothed  the  several  boards  of  commis- 
sioners in  this  state  with  power  and  Jurisdic- 
diction,  under  certain  conditions,  and  wiOiia 
fixed  limitations,  to  have  constructed,  under 
their  orders,  free  gravel  roads.  This  autiior- 
Ity  la  conferred  upon  them  in  the  same  man- 
ner as  their  authority  to  grant  liquor  11- 
ceuses;  to  order,  on  petition,  the  constmction 
of  public  ditches;  to  lay  out.  vacate,  and 
change  public  blgbwi^s;  to  build  court 
houses,  etc.— is  conferred.  Tbe  board  of 
county  commissioners  is  a  statutory  body, 
and  all  its  iwwers,  its  authority,  and  its  Ju- 
risdiction are  conferred  upon  it  by  the  legis- 
lature, whose  creature  it  Is.  When  a  board 
of  county  commissioners  is  exercising  Its  Ju- 
risdiction and  powers  relating  to  the  con- 
stmction. etc.,  of  gravd  roads,  as  delegated 
to  It  by  the  legislature,  it  is  simply  acting  as 
a  board  of  county  commissioners,  and  In  no 
-other  capadty.  WUen  the  respective  corn- 
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nil88loiiers  are  elttlng  as  a  board,  transacting 
the  public  bnslceBS  Intrusted  to  tbem,  It  ii 
made  the  duty  of  the  county  auditor,  aa  I 
have  shown,  to  attend  tbelr  sessions  and  to 
keep  a  record  of  tbelr  proceedings.  Tbis 
duty  Is  enjoined  upon  him  by  statute,  and  In 
assuming  bis  official  position  he  engages  to 
perform  that  duty.  It  Is  as  much  his  duty 
to  attend  the  sessions  of  the  board  wben  it 
Is  engaged  In  hearing  and  determining  mat- 
ters pertaining  to  the  construction,  repair, 
etc.,  of  grarel  roads,  and  to  keep  a  record  of 
such  proceedings,  as  It  is  bis  duty  to  attend 
the  sessions  of  the  board  when  it  is  engaged 
In  the  examination  and  allowance  of  claims 
against  the  county,  In  passing  upon  applica- 
tions for  liquor  licenses.  In  acting  upon  peti- 
tions Cor  the  location  or  racatlon  of  high- 
ways, or  any  other  business  connected  wltb 
such  board,  and  to  keep  a  record  of  such  pro- 
ceedings. If  a  county  auditor  is  entitled  to 
extra  compensation  for  acting  as  clerk  of  the 
board  of  commissioners  while  such  board  Is 
engaged  In  the  discharge  of  the  duties  per- 
taining to  the  construction  of  gravel  roads, 
the  same  course  of  reasoning  we  must 
reach  the  conclusion  that  be  would  be  enti- 
tled to  extra  compensation  for  attending  tbe 
meetings  of  the  board  and  keeping  a  record 
of  its  proceedings  wbea  engaged  In  the  dls- 
iwtoh  of  Its  business  pertaining  to  any  of  Its 
enumerated  duties.  To  put  such  a  construo 
tlon  upon  tbe  law  would  creite  such  an  end- 
less-chain system  of  extra  compensation  to 
public  officers  as  would  put  to  blush  tbe  most 
greedy  otUcial,  and  destroy  the  commendable 
work  of  tbe  legislature,  which  for  years  bas 
been  to  erect  a  barrier,  by  Its  wise  and  Just 
laws,  against  Just  such  attacks  as  this  upon 
the  public  treasury.  I  am  convinced,  from 
an  examination  and  cousidcration  of  ail  the 
laws  regulating  tbe  fees  and  salaries  of  coun- 
ty officers,  that  tbe  claim  of  the  auditor  of 
Lawrence  county,  as  described  In  tbe  indict- 
ment,  was  unauthorized  by  any  law  now  up- 
on tbe  statute  books,  and  was  therefore  an 
Illegal  and  unlawful  claim,  and  should  not 
hare  been  allowed. 

The  next  Inquiry  naturally  and  logically 
leads  me  to  tbe  cobsideratlon  of  the  question, 
was  tbe  allowance  of  such  claim  by  the  ap- 
pellees, acting  as  a  board  of  county  commis- 
sioners, an  unlawful  act,  within  the  mean- 
ing of  the  statute  upon  which  the  indictment 
rests?  Appellees  were  bound  to  know  that 
tbe  claim  of  tbe  auditor  upon  which  they 
were  called  upon  to  act  was  an  Illegal  claim, 
and  hence  not  binding  upon  the  county;  for 
they  are  presumed  to  know  the  law,  and,  as 
I  have  shown,  there  is  no  warrant  in  the 
statute  in  Justification  or  support  of  the 
claim.  There  is  but  one  theory  upon  which 
appellees  can  be  relieved  from  criminal  lia- 
blU^  tmder  the  charges  In  the  indictment, 
and  tbat  Is  that  in  the  allowance  of  the  claim 
they  acted  In  a  Judicial  capacity,  and  for  a 
Judicial  action,  although  in  contiravention  of 
a  criminal  statute,  a  prosecution  will  not  lie. 
Indeed,  I  am  told  by  comwd,  In  their  brief. 


that  It  was  upon  this  theory  alone  that  the 
trial  court  sustained  tbe  motion  to  quash. 
I  cannot  believe  that  tbis  theory  can  be  suo> 
cessfully  maintained.  In  the  first  place,  tf  It 
can,  tbe  statute  (section  7853,  supra)  Is  nuga^ 
tory,  looperatln,  and  IneffeetuoL  Wben  a 
claim  Is  filed  In  the  auditor's  office  against 
the  county  (and  the  law  requires  all  sudi 
claims  to  be  80  Sled),  It  can  only  be  disposed 
of  in  two  ways:  (1)  By  the  voluntary  with- 
drawal of  it  by  the  claimant;  or  <2)  by  an  ac- 
tion of  the  board  eltbw  in  allowing  or  dis- 
allowing it.  Statutes  are  not  passed  for  Idle 
or  meaningless  purposes,  and  when  tbe  legis- 
lature declared)  as  It  did  in  tbe  section  Jiut 
reforred  to,  and  section  6K4S,  supra,  tbat  it 
should  be  unlawful  for  any  traard  of  county 
commissioners  to  make  any  allowance  to  any 
county,  ete.,  officer,  "not  specifically  required 
by  law,"  unless  In  coses  at  Indispensable  pub- 
lic necessity,"  etc.  and  "except  wboi  the 
statutes  center  the  clear  and  unequlTocnl  au- 
thority to  do  so,"  It  meant  to  define  n  crime 
against  the  public,  and  to  provide  a  punish- 
ment adequate  to  the  crimes  If  memtiers  of 
a  board  of  county  commission's  can  shield 
themselves  from  an  act  declared  by  the  legis- 
lature to  be  a  crime,  by  claiming  that  they 
acted  In  a  Judicial  capacity,  then  all  restric- 
tions as  to  their  powers  in  the  allowance  of 
claims  migbt  as  well  be  removed.  As  I  have 
seen,  a  board  of  commissioners  Is  a  creature 
of  statute.  .  This  being  true.  It  bas  no  au- 
thority beyond  that  expressly  given  by  stat- 
ute. It  necessarily  follows  that  wben  a  claim 
is  presented  to  It  for  allowance,  and  there  is 
no  statute  which  gives  It  validity,  there  ex- 
Iste  no  authority  or  power  to  allow  It.  There 
being  no  such  authority.  It  cannot  assume  or 
usurp  Judicial  functions  to  sanction  tbe  in- 
dividual acte  of  ite  members,  or  to  protect 
them  from  criminal  liability.  In  Waymire 
V.  Powell,  105  Xnd.  329,  4  N.  E.  887,  the  court, 
by  Mitchell,  J.,  said:  "Tbe  compensation  of 
officers  is,  as  a  rule,  prescribed  by  law.  and 
it  has  often  been  declared  by  tbis  court  that, 
before  any  public  officer  may  demand  or  re- 
ceive compensation  out  of  the  public  treasury 
for  services  performed  by  him.  It  1b  required 
of  iiim  that  he  show  (1)  that  a  specific  com- 
pensation Is  allowed  by  law  for  tbe  services 
for  which  remuneration  is  claimed;  (Z)  that 
express  authority  exists  for  making  payment 
out  of  the  public  funds," — citing  Noble  v. 
Board,  101  Ind.  127;  Board  v.  Gresham.  Id. 
63;  Board  v.  Harman,  Id.  C61;  Uynnm  v. 
Board,  100  Ind.  90;  Wright  v.  Board.  98  Ind. 
88.  In  the  case  of  Board  v.  Gresham,  supra, 
the  court  said  In  reference  to  tbe  rule  above 
stated:  "It  Is  of  tbe  highest  concern  to  the 
public  that  this  should  be  so;  otherwise,  it 
would  be  within  the  power  of  one  body  of 
county  officials  to  compensate  the  other  coun- 
ty officers  out  of  tbe  public  treasury,  as  a 
matter  of  grace  and  favor,  without  limit  or 
restraint"  In  the  case  from  which  I  have 
Just  quoted.  It  was  held  that  county  commis- 
sioners cannot  compensate  other  county  of- 
floani  for  .official  nrrlcM  witbont  cspreas  wi- 
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tborltp  of  law.  This  court,  in  Board  t.  Nich- 
ols, 12  Ind.  App.  315,  40  N.  K.  277,  had  under 
ooDslderation  the  Question  as  to  what  ca- 
pacity a  board  of  commlaaloneTB  acted  in  con- 
sidering and  allowing  a  claim  against  the 
county,  and  It  was  there  said:  "The  board. 
In  hearing  anch  claim,  acts  merely  In  the  ca- 
pacity of  an  auditing  committee.  Its  action 
Is  ministerial,  and  not  judicial.  An  order 
made  by  it  in  allowing  or  refusing  to  allow 
th»  claim  does  not  rise  to  the  dignity  of  a 
Judicial  determination  or  judgment"  The 
case  of  Board  v.  Heaston,  144  Ind.  5S3,  41  N. 
E.  4G7.  43  N.  £.  651,  is  histructlve  upon  this 
point  In  that  case  Jordan.  J.,  said:  "We 
have  Been  that  *  *  *  the  board  Is  the 
agency  of  the  county  for  the  transaction  of 
its  business.  A  portion  of  this  business  la 
the  auditing  and  allowing  of  'legal  claims.* 
We  are  of  the  opinion,  and  are  constrained  to 
bold,  that,  when  the  board  examined  Into  and 
allowed  the  claims  presented  to  them  by  ap- 
pellee, it  stood  in  the  eye  of  the  law  as  the 
representative  of  the  county,  and  thereby 
acted  in  Its  administratlTe  capacity,  and  not 
in  the  character  of  a  court;  that  while  its 
order  so  made  might  be  termed  quasi  judicial, 
yet  it  did  not  attain  to  the  rank  of  a  judicial 
determlnatlcHi  or  judgment  so  as  to  bring 
it  imder  the  protection  of  the  rule  res  judi- 
cata. The  fact  that  the  statute  pertaining 
to  the  auditing  of  claims  grants  ah  appeal 
to  the  circuit  court  at  the  option  of  the  claim- 
ant lends  no  force  to  the  contention  that  the 
board  acts  as  a  court  in  allowhig  the  same." 
In  other  states  the  same  rule  obtains,  and  It 
Is  held  that  the  allowance  of  a  claim  by  the 
board  is  not  res  judicata.  Board  v.  Keller, 
6  Kan.  GIO;  Board  T.  Catlett's  Ex'r,  86  Va. 
168,  &  S.  E.  909;  Abemathy  t.  Phlfer.  84  N. 
G.  711.  In  Myers  t.  Gibson  (Ind.  Sup.)  &8 
N.  B).  046,  while  the  question  was  not  direct- 
ly presented,  yet  In  the  decision  the  doctrine 
announced  in  the  cases  above  cited  was  dis- 
cussed and  approved.  In  that  case,  in  ad- 
dition to  referring  to  and  approving  the  rule 
that  in  the  allowance' «f  a  claim  &  county 
Ixnrd  acts  in  its  exec«tlve  and  administra- 
tive, and  not  In  its  judicial,  capacl^,  Monks, 
O.  J.,  said:  "It  Is  seized  law  that  a  board 
of  commissioners  in  this  state  has  no  powers 
except  such  as  are  expressly  given  by  stat- 
ute, and  such  as  are  necessary  to  the  exercise 
of  the  powers  expressly  Slven;  and  the  pow- 
ers so  given  are  limited,  and  must  be  exer^ 
deed  in  the  manner  provided  by  statute."— 
citing  Myers  v.  Gibson.  147  Ind.  462.  46  N. 
B.  914;  Board  T.  Pollard.  17  Ind.  Avp.  470. 
46  N.  E.  1012.  In  Board  t.  Buchanan,  21  Ind. 
App.  178,  61  N.  E.  939,  the  rule  that  a  board 
of  county  commissioners,  in  allowing  a  claim 
against  the  county,  acts  in  an  administrative 
and  not  a  judicial  capacity  was  recognized, 
uj  holding  that  the  allowance  by  the  board 
of  illegal  fees  to  a  county  clerk  was  no  de- 
fense In  an  action  by  the  county  to  recover 
such  fees.  In  that  case  Robinson,  J.,  said: 
"The  fact  that  the  claim  tor  the  fees  in  ques- 
tion was  filed  before  the  board  of  county  com- 


missioner^ and  allowed  and  paid  accordingly, 
constitutes  no  defense  to  this  actlw.  The 
supreme  court  has  held  that  the  board  of 
commissioners  cannot  ,  bind  the  county  by  al- 
lowing an  unlawful  claim,  and  that  the  pay- 
ment of  such  claim  In  defiance  of  a  statute  Is 
not  a  payment  by  the  county,  within  the  rule 
that  a  payment  under  mistake  of  law  cannot 
be  recovered," — citing  Board  v.  Heaston, 
supra.  These  authorities  negative  the  theory 
that  the  appellees  acted  In  a  judicial  capacity. 

The  two  sections  of  the  statute  we  have 
under  consideration  (sections  7853  and  6548, 
supra)  relate  to  the  same  subject-matter, 
and  should  be  construed  together.  They  dif- 
fer only  in  verbiage,  and  that  In  the  former 
a  penalty  Is  prescribed,  while  in  the  latter 
the  penalty  Is  omitted.  The  former  Is  more 
elastic,  in  that  In  cases  of  Indispensable  pub- 
lic necessity,  to  be  found  and  entered  of  rec- 
ord, the  board  may  be  authorized  to  make 
allowances  which  are  not  specifically  pro- 
vided for  by  law.  In  the  former,  also,  the 
respective  officers  are  named  to  which  al- 
lowances are  prohibited  which  are  "not  spe- 
cifically prescribed  by  law,"  while  In  the 
latter  the  prohibition  goes  to  "any  county, 
township  or  other  public  officer,"  as  to  the 
allowance  of  a  claim,  "except  when  the  stat- 
utes confer  the  clear  and  unequivocal  au- 
thority to  do  so."  By  both  of  the  sections 
the  act  of  making  unauthorized  or  unwar- 
ranted allowances  Is  made  unlawful.  Con- 
struing these  two  sections  of  the  statute  to- 
gether, I  have  no  trouble  in  applying  the 
facts  charged  in  the  first  count  o£  the  In- 
dictment to  them.  In  reaching  the  conclusion 
that  such  facts  constitute  a  crime,  within 
their  meaning,  sufficient  to  put  appellees 
upon  trial.  I  have  considered  these  two  sec- 
tions of  the  statute  in  conjunction,  for  the 
reason  that  jointly  they  fully  and  forcibly 
express  the  legislative  Intention  to  make  the 
act  complained  of  a  crime,  and,  while  a  pen- 
alty is  only  prescribed  by  section  7853,  It  is 
now  the  settled  law  In  this  state  that  where 
a  statute  makes  an  act  unlawful,  but  fails 
to  provide  a  penal^,  we  may  look  to  another 
statute  for  the  penalty.  If  such  there  be. 
See  State  t.  BnaUrk,  20  Ind.  App.  496^  48 
N.  B.  871. 

The  law  In  force  until  March  11,  1805,  m 
lowed  county  commissions  to  employ  am 
pay  a  clerk,  whose  duty  it  was,  under  tht 
statute,  to  record  all  proceedings  of  the 
board,  when  acting  in  the  capacity  of  gravel 
road  directors,  in  a  book  provided  for  that 
purpose.  Section  6868.  Burns'  Rev.  St  1804. 
This  law,  however,  was  repealed  by  the  act 
approved  March  11,  1805  (Acts  18^.  p.  862). 
After  the  passage  of  the  act  of  1885,  supra, 
the  board  of  county  commissioners  had  no 
authority  to  employ  a  clerk.  The  charge  In 
tills  cBse,  however.  Is  not  in  the  employment 
of  a  clerk  In  violation  of  tiie  statutes,  but  In 
making  an  allowance  to  a  county  auditor 
for  extra  services,— for  services  which  he 
was  bound  to  perform  by  virtue  of  his  office. 
;  —and  in  the  absence  of  an  indispensable 
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public  neceBsIty  f oand  by  the  board  to  exfgt, 
and  ento^  upon  Ita  order  book.  The  ques- 
tion has  been  put  at  rest  In  this  state,— that 
a  board  of  county  commissioners  cannot 
make  such  an  allowance  to  a  county  auditor  . 
in  the  absence  of  such  finding.  In  Nowles 
T.  Board,  86  Ind.  179,  the  supreme  court 
said:  **In  addition  to  this  the  thirty-ninth 
aection  provides  that  'the  board  of  county 
commissioners  shall,  unless  In  cases  of  indis- 
pensable public  necessity,  to  be  found  and 
entered  of  record  as  part  of  their  orders, 
make  no  allowance  not  specifically  required 
by  law  to  any  county  auditor,'  and  makes  a 
TlolatloD  of  this  provision  a  misdemeanor. 
These  services  were  not  found  to  be,  nor 
were  they  In  fact,  snch  servlcea  os  afe  con- 
templated by  the  above  section,  and,  as 
their  payment  Is  not  specifically  required,  it 
follows  that  the  payment  1b  prohibited,  and 
that  no  recovery  can  he  had  for  them. 
These  services  must  be  deemed  a  part  of  the 
services  for  which  the  salary  is  allowed, 
and  that  sum  must  compensate  the  appel- 
lant." In  Wright  V.  Board,  98  Ind.  S8,  ap- 
pellant, as  auditor,  filed  a  claim  against  the 
county  Cor  services  rendered  in  the  estab- 
Hsbment  of  a  free  gravel  road.  In  passing 
upon  the  validity  of  the  claim,  the  court 
said:  "Where  a  fixed  salary  is  provided  by 
law,  and  fees  for  services  are  specifically 
designated,  the  ofiScer  can  rightfully  claim 
no  other  compensation.  Unless  a  statute  ex- 
pressly or  by  fair  implication  makes  provi- 
sion for  compensation,  a  claim  cannot  be  en- 
forced by  legal  process  against  the  county, 
except  where  there  Is  a  contract  stipulating 
for  the  services,  and  the  contract  Is  itself 
within  the  authority  of  the  county  commis- 
sioners." Seev  also,  Wright  v.  Board,  06 
Ind.  lOS;  Stropes  v.  Board.  84  Ind.  600.  In 
the  case  of  Board  v.  Barnes,  123  Ind.  403,  24 
N.  E.  137,  the  board  of  commissioners  de- 
clared that  "an  Indispensable  public  neces- 
sity exists  during  the  construction  of  free 
gravel  roads  in  Tippecanoe  county,  where- 
by the  auditor  is  compelled  to  perform  a 
large  amount  of  extra  labor,  for  which  no 
compensation  is  allowed  by  law."  In  view 
of  this  extra  labor,  an  indispensable  public 
necessity  was  declared  for  extra  compensa- 
tion to  the  auditor.  Notwithstanding  this 
declaration,  the  supreme  court  held  that  the 
auditor  could  not  recover,  and  In  so  holding 
said:  "A  board  of  county  commissioners 
cannot  add  to  its  power  nor  give  effect  to  on 
unauthorized  act  by  any  declaration  of  Its 
own.  It  cannot  make  a  question  of  power 
one  of  expediency  by  an  assertion  or  recital. 
Cobwebs  of  that  sort  will  be  swept  away  by 
the  courts,  and  the  action  of  the  tribunal 
so  thoroughly  examined  and  explored  as  to 
enable  the  courts  to  determine  the  true  char- 
acter of  the  act  or  transaction.  What  can- 
not be  accomplished  directly  cannot  be  ac- 
complished by  Indirection.  Declarations  will 
not  be  permitted  to  conceal  or  cover  the  pro- 
ceedings, for  the  courts  will  strip  off  covers 
and  ascertain  the  real  nature  of  the  ti-ausac- 


tion.  We  do  not,  therefore,  attach  any  Im- 
portance to  the  recitals  In  the  orders  b^ore 
us.  but,  putting  them  aside,  we  look  only  to 
the  real  act  performed  by  the  board.  We 
have  no  difficulty  In  ascertaining  the  real 
<diaracter  of  the  act  In  this  Insunce,  for  tlie 
purpose  sought  to  be  accomplished  is  trans- 
parent No  one  can  doubt  that  the  purpose 
of  the  board  of  commissioners  was  to  add  to 
the  fees  of  the  county  auditor.  Tbe  qnee- 
tlon,  therefore.  Is,  has  a  board  of  commis- 
sioners power  to  add  to  the  fees  of  tbe  an- 
ditor  of  the  county?  We  know  that  compre- 
hensive powers  are  conferred  upon  county 
commissioners.  We  know,  too,  that  they 
are,  in  a  sense,  the  county.  But,  after  all, 
the  county  Is  no  more  than  a  public  corpora- 
tion created  by  statute,  and  deriving  Its 
powers  from  tbe  legislature.  If  a  county  Is 
not  given  power  to  fix  the  fees  of  public  of- 
ficers by  statute,  It  can  possess  no  snch 
power.  It  adds  nothing,  therefore,  to  the 
strength  of  the  appellee's  position,  to  affirm 
that  the  board  of  commissioners  is  the  coun- 
ty. But  it  is  not  strictly  true  that  the  board 
is  the  county.  It  can  by  no  possibility  be 
true  that  the  board  Is  the  county;  for.  in  a 
just  sense,  the  Inhabitants  ofl  the  organized 
locality  constitute  the  county.  In  strict  ac- 
curacy, the  commissioners  are  public  ofll- 
cers  representing  the  county,  with  powers 
and  duties  defined  and  prescribed  by  stat- 
ute. The  money  which  they  control  Is  the 
money  of  the  county,  the  debts  which  they 
Incur  are  the  debts  of  the  county,  and  the 
authority  they  exercise  Is  snch  as  resides  in 
them  as  officers  and  representatives  of  the 
county.  But  tbe  source  of  their  power  ia 
the  statute,  and  the  standard!  by  which  ft  ta 
to  be  measured  Is  that  suppled  by  the  legla- 
latlve  enactments.  It  Is  true,  as  we  have 
suggested,  that  the  grant  of  a  principal  pow- 
er carries  by  implication  such  subsidiary 
powers  as  are  necessary  to  effectuate  tbe 
principal  power,  but  tbe  authority  to  fix  the 
fees  of  a  county  officer  Is  not  a  subsidiary 
power,  nor  can  It  bff,  since  the  regnlation  of 
the  fees  and  salarieil  of  elective  officers  la  a 
matter  of  principal  Importance  In  every  In- 
stance. Our  own  ca^s  declare  that  a  pub- 
lic officer  Is  not  entitled  to  any  other  com- 
pensation than  that  fixed  by  the  legislature 
itself,  or  by  some  other  officer  or  body  to 
whom  authority  to  Ax  the  compensation  has 
been  delegated."  In  Ijee  v.  Board,  124  Ind. 
214,  24  N.  E.  986,  a  like  question  was  pre- 
sented, and  In  deciding  it  the  court  said: 
"Tbe  practical  question  in  this,  and  all  other 
cases  of  this  class.  Is,  was  the  work  for 
which  the  public  officer  asks  compensation 
out  of  the  public  treasury  such  as  is  embra- 
ced In  the  general  duties  of  his  office,  and 
for  which  the  law  provides  compcuBatlon? 
If  It  was,  manifestly  the  commissioners  had 
no  power  to  add  to  the  compensation  pre- 
scribed by  statute.  If  it  was  not,  then  It  is 
pertinent  to  inquire  whether  the  county  com- 
missioners have  power  to  supplement  tbe 
provisions  made  by  the  teglslature,  by  add- 
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ing  new  datiw  to  a  public  offleer,  oad  flxtnc 
compensation  for  the  added  duties  by  a»n- 
tract  vltb  tbe  officer.  Until  It  can  be  shown 
tbat  conntT  boards  are  biTested  with  power 
to  supply  what  may  be  regarded  as  defects 
or  deficiencies  In  the  law,  by  enlarging  the 
duties  of  county  officers,  and  providing  com- 
pensation for  what  may  be  deemed  to  he  ex- 
traordinary services,  claims  of  the  character 
of  that  In  question  can  recelre  no  counte- 
nance from  the  courts.   In  view  of  the  unl- 

-  form  decisions  of  tbls  court  from  Its  earliest 
organization  until  now,  and  of  the  prohibi- 
tory legislation  concerning  allowances,  which 
looks  In  the  face  of  county  boards  at  every 
turn.  It  Is  a  matter  of  surprise  that  It  should 
be  supposed  that  an  Inferior  tribunal,  pos- 
sessed of  limited  Jurisdiction,  such  as  Is 
committed  to  boards  of  commissioners,  was 
the  repository  of  such  general  and  extraordi- 
nary power."  See,  also,  Board  t.  Johnson, 
127  Ind.  238.  28  N.  B.  821;  Waymlre  v. 
Powell.  106  Ind.  328,  4  N.  B.  886.  In  tbe 
case  of  Board  -v.  Buchanan,  21  Ind.  App.  178, 
SI  N.  B.  9Se,  tbls  court  held  that  a  public 
officer  takes  and  holds  his  office  for  tbe  com- 
pensation stipulated  by  statute,  whether  the 
duties  of  tbe  office  be  Increased  or  diminish- 
ed. In  the  same  case  It  was  held  that  an 
Illegal  claim  for  fees  allowed  to  tbe  clerk 
of  the  circuit  court  by  the  board  of  commle- 
sloners  would  not  constitute  a  defense  to  an 
action  by  the  county  to  recover  back  such 
fees.  Under  the  statute  and  the  anthorttlea, 
the  claim  described  In  tbe  Indictment,  and 
which  was  allowed  by  the  appellees,  acting 

-  as  a  board  of  commissioners,  was  an  Illegal, 
unfounded,  and  unwarranted  claim.  It  can- 
not be  upheld  upon  any  hypothesis.  It  Is 
charged  that  appellees  unlawfully  and 
wrongfully  allowed'  this  claim,  and  that  the 
duties  performed  by  the  auditor,  upon  which 
the  claim  was  founded  and  allowed,  were 
and  are  duties  which  he  was  and  Is  legally 
required  to  perform,  as  a  part  of  the  duties 
of  his  office,  without  extra  compensation. 
The  appellees  urge  that  the  first  count  of  the 
Indictment  does  not  chai^  that  the  allow- 
ance made  to  the  auditor  was  not  made  as  a 
part  of  his  salary.  This  was  not  necessary. 
It  does  chai^  that  the  claim  presented  was 
for  »tra  services  performed,  pertaining  to 
free  gravel  roads,  and  tbat  such  claim  was 
Illegal  and  wholly  unwarranted.  This  shows 
tbat  the  claim  was  for  extra  work;  and  It 
necessarily  follows  that  It  was  no  part  of 
the  auditor's  salary,  which  Is  fixed  by  law, 
and  tbe  commissioners  do  not  have  to  al- 
low It. 

It  Is  further  urged  that  the  Indictment 
is  not  good  because  It  does  not  charge  fraud 
or  corruption.  I  cannot  believe  that  such 
omission  makes  tbe  Indictment  bad.  It 
charges  a  specific  violation  of  a  statutory 
crime.  In  the  substantial  language  of  the 
statute.  It  charges  that  the  appellees  wrong- 
fully and  unlawfully  made  an  allowance 
to  a  public  officer  (the  county  auditor),  with- 
out first  performing  mandatory  steps  re- 


quired by  law,  and  which  the  law  says 
shall  be  punished  criminally.  Tbe  public 
money  may  be  given  away  without  either 
-fraud  or  cormption,  and  yet  be  a  violation 
'of  the  law,  and  f<»-  such  vlolatlra  a  prosecu- 
tion will  lie.  It  bas  many  times  been  held 
that  an  Indlctmoit  which  substantially  fol- 
lows tbe  language  of  the  statute  In  defining 
a  crime,  etc.,  Is  sufficient.  Of  the  many 
authorities  so  holding,  I  cite  the  following: 
Stewart  v.  State,  111  Ind.  564,  18  N.  E.  B9; 
Benham  v.  State,  118  Ind.  112,  18  N.  B.  464; 
Graeter  v.  State,  105  Ind.  271.  4  N.  B.  481; 
State  V.  BCiner,  98  Ind.  70;  OlUett.  Ot.  Unr. 
I  182a. 

It  may  be  suggested  tbat  the  Indictment 
Is  not  sufficient  In  substance  and  form,  for 
the  reason  that  It  does  not  appear  that  the 
services  of  the  auditor,  for  which  he  was 
allowed,  were  not  rendered  In  some  other 
capacity  than  that  of  auditor,  for  which  he 
was  entitled  to  compensation.  The  Indict- 
ment does  charge  that  the  services  for  which 
he  was  allowed  were  the  services  which 
were  required  of  him  to  be  performed  as 
such  auditor.  This  cannot  be  a  conclusion 
of  law,  but  a  statement  of  a  substantive 
fact.  Tbe  duties  of  a  county  auditor  are 
prescribed  by  law,  and  one  of  those  duties 
Is  to  act  as  clerk  of  the  board,  and  to  keep 
its  record.  The  only  service  he  could  per- 
form for  the  county  In  such  capacity  was 
to  act  as  clerk  for  the  board,  and  keep  a  rec- 
ord of  its  proceedings,  while  It  was  engaged, 
as  such  board,  in  the  transacting  of  its  busi- 
ness pertaining  to  gravel  roads.  If  the  ap- 
pellees were  acting  In  the  capacity  of  a 
board  of  county  commissioners,  which  the 
Indictment  avers  they  were,  and  If  tbe  serv- 
ices for  which  the  auditor  charged  were  for 
services  performed  In  his  capacity  of  cterk 
of  such  board,  which  tbe  Indictment  says 
he  was,  then  It  precludes  the  idea  that  ei- 
ther the  board  or  the  auditor  were  acting  In 
any  other  capacity.  It  follows  as  a  neces- 
sity that  the  appellees  were  not  acting  as 
a  board  of  gravel-road  directors,  and  that 
the  services  for  which'  tbe  auuicor  was  al- 
lowed were  not  performed  by  him  as  clerk 
of  the  board  of  gravel-road  directors.  The 
statute  (section  6888),  prior  to  Its  amendment 
in  1806,  made  the  board  of  county  commis- 
sioners ex  officio  a  board  of  gravel-road  di- 
rectors, but  It  did  not  make  tbe  auditor  ex 
officio  clerk  of  such  board.  It  authorized  the 
board  of  gravel-road  directors  to  appoint  a 
superintendent  and  a  clerk.  They  were  re- 
quired to  keep  a  record  of  their  proceedings 
In  a  book  provided  for  tbat  purpose  by  the 
county  commissioners,  and  It  was  the  duty 
of  the  clerk  appointed  by  them  to  keep  such 
record,  and  for  his  services  he  was  to  re- 
ceive not  to  exceed  fl.&0  per  day  for  the 
time  actually  employed  by  him.  There  was 
no  requirement  of  the  statute  that  the  board 
of  gravel-road  directors  should  employ  the 
auditor  as  clerk,  and  there  Is  no  presump- 
tion that  they  did  In  this  Instance,  for  they 
were  authorized  to  employ  any  "soltable 
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person."  Tbe  act  conBtltntlng  the  board  of 
commiSBloners  a  board  of  gravel-road  di- 
rectors went  Into  effect  March  24, 1879.  See 
Acts  1879.  p.  226  (Burns'  Rev.  St.  1894,  | 
686$.  In  1896  section  6868,  snpra,  was 
amended,  and  all  that  part  relating  to  the 
employment  of  some  "suitable  person"  to 
act  as  clerk,  and  defining  bis  dnties,  was 
eUminated.  Bums'  Rev.  St.  1897.  S  6868 
(Acts  1896,  p.  S62).  So,  as  the  law  now  is, 
and  has  been  since  March,  1895,  the  board 
of  gravel-road  directora  have  no  authority 
to  employ  a  clerk.  It  might  be  suggested 
that  the  services  for  which  api)ellees,  act- 
ing as  a  board  of  county  commissioners,  al- 
lowed the  auditor,  might  have  bees  for  serv- 
ices rendered  by  him  as  clerk  of  the  board 
of  gravel-road  directors,  under  an  appoint- 
ment, and  before  the  law  was  amended  In 
1895,  and  that  the  indictment  should  hare 
negatived  such  facts.  It,  Indeed,  would  be 
a  stretch  of  the  imagination,  and  a  forced 
construction,  that  would  lead  to  such  con- 
clusion. When  the  Indictment  avers  that 
the  services  for  which  the  auditor  charged 
and  was  allowed  were  services  which  he 
was  required  to  perform  by  virtue  of  his 
ofUce  as  auditor,  and  when  we  rememl>er 
that  the  auditor's  salary  is  fixed  by  law, 
and  that  the  statute  specifically  provides 
that  he  "shall  receive  no  other  compensa- 
tion whatever,"  it  woula  be  absurd  to  hold 
that,  because  the  Indictment  did  not  negative 
these  facts,  it  should  be  held  as  not  charging 
a  cringe.  Another  rule  of  construction  In 
criminal  law  Is  that  no  greater  certainty  is 
required  In  criminal  than  In  civil  proceed- 
ings. McOool  V.  State,  23  Ind.  127.  Cer- 
tainty to  a  common  Intent  Is  all  that  Is  re- 
quired in  criminal  pleadings,  and  an  Indict- 
ment need  not  be  more  certain  than  a  civil 
pleading.  Lay  v.  State  <Ind.  App.)  39  N.  E. 
768;  State  v.  Sarlls.  135  Ind.  196.  34  N.  E. 
1129.  Reverting  again  to  the  question  of 
pleading  an  exception,  or  negativing  a  state 
of  facts  to  which  the  Indictment  does  not 
apply,  it  seems  that  the  rule  Is  firmly  estab- 
lished that  it  is  unnecessary  to  plead  such 
exception  or  negative,  except  where  there  la 
an  exception  in  the  statute  defining  the  of- 
fense. Then  the  indictment  must  negative 
the  exception.  The  law  in  relation  to  plead- 
ing exceptions  In  criminal  pleading  Is  that, 
if  the  exception  la  contained  in  a  anbseqaent 
<^ii8e  or  statute.  It  la  a  matter  of  defense, 
and  need  not  be  negatlTed  In  the  Indictment 
Thla  rule  applies  even  where  the  exception 
is  created  by  a  proviso  In  the  statute.  In 
Buasell  T.  State,  BO  Ind.  174,  it  waa  said: 
'The  law  In  relation  to  exceptions  In  a  stat- 
ute la  that.  If  the  exception  be  contained  In 
a  subsequent  clause  or  atatnte,  it  Is  a  matter 
of  defense,  and  need  not  be  negatived  In  the 
Indictment"  In  referring  to  that  case,  and 
quoting  the  language  above  used,  the  su- 
preme court.  In  State  v.  Maddox,  74  Ind. 
103,  said:  "This,  we  understand,  la  the  set- 
tled rtde  of  law  on  the  subject  now  under 
consideration."   Citing  Archb.  Cr.  Frac.  & 


PL  (8th  Ed.)  p.  361.  The  case  of  Hewitt 
T.  State,  121  Ind.  245,  23  N.  B.  83,  was  a 
prosecution  for  killing  a  dog.  The  statute 
(section  2852,  Burns'  Rev.  St  1^)  makes  it 
a  misdemeanor  to  mischievously  kill  a  dog 
that  has  been  listed  for  taxation.  This  sec- 
tion of  the  statute  contains  a  proviso  to 
the  effect  that  it  does  not  apply  If  the  dog, 
when  killed,  waa  engaged  In  committing 
damage  to  the  property  of  any  person  other 
than  its  owner,  or  If  It  is  known  to  be  a  dog 
that  will  kill  sheep,  etc  It  was  urged  that 
the  ludlctment  was  not  good,  and  one  of  the 
objections  to  It  was  that  the  exception  con- 
tained In  the  proviso  was  not  negatived. 
In  deciding  the  point  Mitchell,  a  J.,  said: 
"It  will  be  seen  that  the  exception  la  in  a 
substantive  clause  embraced  in  the  proviso, 
and  not  in  the  clause  of  the  statnte  which 
declares  and  defluaes  an  offense.  The  indict- 
ment Is  good,  therefore,  within  the  estab- 
lished rule  that  where  an  offense  Is  created 
by  statute,  and  an  exception  Is  made,  either 
by  another  statute  or  by-  another  substantive 
clause  of  the  same  statute.  It  Is  not  neces- 
sary for  the  prosecutor,  either  In  the  Indict- 
ment or  by  the  evidence,  to  show  that  the 
defendant  does  not  come  within  the  excep- 
tion; but  it  la  for  the  defendant  to  prove 
the  affirmative,  and  which  he  may  do  under 
a  plea  of  not  guilty."  To  the  same  effect 
is  the  case  of  Mergenthelm  v.  State.  107  Ind. 
567,  8  N.  E.  668.  But  in  the  case  before  us 
there  la  no  proviso  in  the  statute,  or  In  any 
other  atatnte,  creating  an  exception.  The 
offense  of  which  appellees  are  charged  Is 
plainly  defined  by  the  statute,  and  the  lan- 
guage used  in  defining  the  offense  la  plain, 
clear,  and  unequivocal.  There  is  no  hlddra 
meaning  In  it  The  statute  simply  says  tliat 
It  shall  be  unlawful  for  the  board  of  com- 
missioners to  do  a  certain  thing,  and  the 
indictment  charges  that  they  did  the  very 
thing  which  the  statute  has  defined  aa  an 
offense,  and  the  charge  Is  In  the  substantial 
language  of  the  statute.  I  do  not  conceive 
It  to  be  a  duty  of  the  court  to  search  oth- 
er statutes  to  see  if  there  is  not  some  reoaote 
or  contingent  provision  therein  contained 
whweby  it  might  appear  that  the  county 
auditor  bad  performed  some  extra  or  other 
service  not  spedfically  enjoined  upon  him 
by  virtue  of  hla  oflSce,  and  In  aome  other 
capacity,  for  which  the  commlsalonera  might 
be  authorised  to  make  him  an  allowance  oat 
of  the  public  treasury.  If  anch  a  contingen- 
cy exists,  then  it  could  be  pleaded  as  a  de- 
fense, but  It  never  has  been  held,  either 
In  criminal  or  in  civil  proceedings,  that  the 
complaining  party  must  not  only  state  the 
facts  upon  which  he  reata  hla  case*  but  most 
also  state  the  facta  upon  which  his  adver- 
sary may  rest  hla  defense.  Under  the  role 
which  is  unvarying  In  Ods  state,  and  ad- 
hered to  by  all  the  text  writers,  the  Indict- 
ment did  not  have  to  av»  any  facta  tend- 
ing to  show  that  the  appellees  might  make 
a  successful  defense  upon  the  provisions  of 
some  other  atatnie.  It  follows  from  this 
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that  It  was  not  necessary  to  charge  In  the 
IntJJctment  facts  showing  that  the  services 
performed  by  the  auditor  were  not  other 
services,  not  required  to  be  performed  hy 
him.  If  such  a  condition  existed,  appellees 
might  base  a  defense  upon  it,  but,  In  my 
Judgment,  the  indictment  did  not  bave  to 
show  such  condition. 

baTlng  expressed  mj  Tlews  upon  the  gen- 
eral principles  involved,  and  the  law  as  gen- 
erally applied  to  the  facts  charged,  I  will 
now  briefly  review  the  prevailing  opinion, 
and  attempt  to  show  why.  In  my  Judgment, 
my  associates  have  reached  a  wrong  con- 
clusion. The  prevailing  opinion  rests  upon 
four  propositions;  (1)  That  the  material 
matters  alleged  In  the  indictment  are  not  di- 
rectly alleged,  but  stated  by  way  of  recital; 
(2)  that  It  does  not  appear,  except  by  refer- 
ence, that  the  party  named  as  auditor  was 
aucb  auditor  at  the  time  the  services  were 
rendered;  (3)  that  the  averments  are  not 
sufficient  to  bar  another  prosecution  for  the 
same  offense;  (4)  that  the  indictment  does 
Dot  state  the  facts  which  constitute  the 
definition  of  the  offense  in  the  statute,  so  as 
to  bring  the  defendants  within  It 

1.  The  rule  la  cuTectly  stated  In  the  pre> 
Tailing  opinion  that  material  matters  in  crim- 
inal pleadings  must  be  directly  alleged,  and 
not  stated  by  way  <tf  recital;  but  the  rule  here 
Is,  In  my  Jm^mrat,  misapplied.  The  opinion 
Bays  titat  the  allegatiiHiB  as  to  the  necessity 
for  the  allowance,  and  as  to  its  spedflc  re- 
qnlranent  1^  lavr»-sTe  by  redtal,  and  not 
by  direct  avermmt,  because  the  words 
legal"  and  "nnwarranted"  are  conclusions  of 
law,  and  do  not  describe  tbe  ofloue  attempt- 
ed to  be  charged.  Section  788S,  supra,  for- 
bids the  allowance  of  any  claim  by  the  board 
of  commissioners  to  a  county  auditor  and 
oOier  officers  named,  not  specifically  required 
by  law,  except  In  cases  of  ludlspeiuuible  pub- 
lic necessity,  which  Indl^ensable  public  ne- 
oeeAty  shall  first  be  found  and  entwed  of 
record.  Section  6G4S,  supra,  declares  that 
It  shall  be  tmlawfol  for  such  board  to  allow 
any  county  or  other  public  officer  any  smn  of 
money  out  of  a  county  treasury,  txieept  when 
the  statute  confers  the  clear  and  unequivocal 
authority  to  do  so^  Now,  the  first  coant  of 
tile  Indlcbnent  charges  that  the  aniellees 
were  members  of  the  board,  and,  while  act- 
iDg  as  such,  tinlawfidly  and  wrongfully  al- 
lowed a  specific  claim  to  a  county  auditor; 
that  there  was  no  taidlspensable  public  ne- 
cessity for  sucfa  allowance;  that  no  audi 
neces^ty  was  found  and  entered  of  record; 
that  such  allowance  was  not  speciflcally  re- 
quired by  law;  that  such  allowance  was 
unlawfully  made  tor  certain  pretended  serv- 
ices In  the  performance  of  certain  duties,  to 
wit,  extra  work  on  account  of  gravel  roads, 
as  clerk  of  board,  etc.  The  violation  of  any 
criminal  statute  Is  an  unlawful  act,  for  It  Is 
in  defiance  of  law.  The  Indictment  says  the 
act  charged  was  unlawful  and  wrongful.  The 
words  "Illegal"  and  "unwarranted,"  used  in 
the  Indictment,  do  not»  in  my  Judgment,  add 


to  or  take  from  It.  If  ah  act  Is  unlawful,  it 
Is  both  "Illegal"  and  "unwarranted,"  and  it 
seems  plain  to  me  that  this  Is  the  sense  In 
which  they  were  used  In  the  indictment  In 
an  Indictment  for  assault  and  battery.  It  Is 
sufficient  to  charge  the  act  as  being  done 
unlawfully.  There  is  just  as  good  reason 
for  saying  that  that  would  be  stating  a  con- 
clusion, and  not  a  material  fact,  as  to  say 
here  that  tbe  facts  before  us  state  a  mere 
conclusion.  To  my  mind,  every  essentlal'and 
material  fact  constituting  the  offense,  as  des- 
igoated  by  the  statutes,  is  specifically  and 
dearly  stated  In  the  Indictment 

2.  It  Is  urged  in  the  prevailing  opinion 
that  It  does  not  appear  from  tbe  indictment 
that  the  party  named  was  the  county  auditor 
at  the  time  the  services  were  rendered.  Con- 
cede, for  the  argument  that  there  Is  no  di- 
rect averment  that  he  was  such  auditor;  yet 
every  reasonaule  inference  shows  that  he 
was.  Malott  is  referred  to,  named,  and  de- 
scribed SB  the  "duly  elected,  qualified,  and 
acting  auditor."  The  pretended  services  for 
which  he  was  allowed  were  for  "extra  work 
on  account  of  gravel  roads,  as  clerk  of  board, 
for  82  months."  etc.  I  have  shown  In  the 
former  part  ot  this  opinion  {hat  a  county  au- 
ditor Is  coc  offldo  clerk  of  tlie  board  of  ctnn- 
missiouMS.  I  have  also  shown  that  until  the 
act  of  188B  the  board  of  commlssfonem,  while 
fdttlng  as  a  board  of  gravel-road  dlrectms. 
were  authorized  to  employ  a  dwk  to  ke^ 
the  record,  and  to  pay  such  deA  a  fixed  per 
diem.  He  was  not  to  be  paid  so  much  per 
month,  but  so  mmA  per  day  for  every  day 
actually  so  anployed.  Now,  fbB  Indictment 
diarges  that  tiie  allowance  was  made  to  him 
for  pretended  services  as  cleA  of  the  board, 
and  not  ss  cleik  of  the  grarel-rosd  directors. 
If  the  claim  bad  been  for  services  as  clerk 
of  the  gravel-road  tUrectws,  it  would  have 
been  for  a  fixed  number  of  daya,  at  a  fixed 
Tfvr  diem,  as  designated  by  statute.  The  only 
way  a  county  auditor  can  act  as  cleA  of  a 
twud  of  coimty  commlsrionus  Is  to  act  by 
Tlrtne  of  bis  ofilce,  and  tbls  duty  is  enjc^ned 
nptm  blm  by  statute;  and  tbe  statute,  as  I 
have  shown,  fixes  his  salary,  and  specifically 
says  that  he  shall  receive  "no  other  compen- 
sation v^aterer."  It  seMus  to  ma,  therefore, 
that  no  reasonable  construction  can  be  idaced 
upon  tbe  language  used  which  would  lead 
to  any  other  condnslon  than  that  It  d^nltely 
and  cleariy  shows  that  Bd^ott  vras  audlttn: 
at  the  time  tbe  services  were  rendered  tor. 
which  be  was  allowed.  I  cannot  bdlere  that 
courts  should  resort  to  fine  technicalities  and 
hairqtlltting  distinctions  to  shield  public  of- 
ficers who  bave  betrayed  the  trust  confided  to 
them,  when.  In  plain  violation  of  a  law  tti- 
acted  out  of  public  necessltyt  tiiey  have 
unlawfully  and  wrongfully  plundered  tbe  pub- 
lic treasury,  as  was  plainly  d<me  In  this  case, 
as  shown  by  the  Indictment  It  seems  to  me 
a  mere  snbt^fuge  to  say  that  tile  Indictment 
does  not  show  that  tbe  allowance  was  made 
out  of  the  moneys  of  tbe  county,  as  Is  said 
In  tbe  prevailing  opinion,  and  for  this  reason 
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It  !■  bad.  Oourtfl  take  Jodidal  knowledge  of  i 
tbe  laws  of  the  state,  and  are  bound  to  knov  I 
that  a  board  of  county  coninilBBl(merB  cannot 
make  an  allowance,  except  out  of  tbe  moneys 
of  the  county  th^  reivesent.  It  Is  provided 
by  statute  that  "neither  presumption  of  law 
nor  matters  of  which  judicial  knowledge  Is 
tBKen  need  be  stated  in  an  indictment"  Sec- 
tion 1739,  Homer's  Bev.  St  1887.  This  was 
also  the  rule  at  common  law.  A,  board  of 
tAunmisalonera  is,  In  a  large  aeoee,  the  CbKal 
agent  of  the  county.  In  financial  matters 
they  do  not  have  Jurisdiction  over  any  funds 
except  the  county's,  and  hence,  in  making  an 
allowance,  it  is  not  necessary  to  enter,  as  a 
part  of  the  order,  that  It  Is  to  be  paid  out  of 
the  county  treasury,  for  It  follows  as  a  mat- 
ter both  of  law  and  fact  In  section  7853, 
supra,  the  legislature  did  not  see  any  neces- 
sity for  expressing  in  the  statute  that  the 
county  commissioners  should  not  make  any 
allowance,  etc.,  to  be  paid  out  of  tbe  moneys 
of  the  county.  The  legislature  knew,  as 
courts  must  know,  that  that  Is  the  only  way 
such  allowances  could  be  paid,  and  It  was 
useless  to  so  express  it  In  the  law.  The 
board  could  not  have  made  an  eflCectlTe  order 
to  pay  the  allowance  out  of  any  money  over 
which  tbey  had  *no  control,  and,  as  the  only 
funds  at  their  disposal  were  the  county  funds, 
it  follows,  as  a  logical  and  legal  conclusion, 
that  the  allowance  was  to  be  so  paid,  and 
hence  the  avennenta  are  amply  sufficient  in 
this  respect 

.  8.  That  the  averments  are  not  sufficient  to 
bar  another  ^oaecutlon  for  tbe  same  offense: 
I  am  unable  to  see  any  merit  in  this  conten- 
tentton.  Succinctly  stated,  the  Indictment 
shows  the  following  material  facts:  That  ap- 
pellees were  members  of  the  board  of  county 
commissioners;  that  Malott  was  auditor  of 
the  county;  that  on  November  27,  1897,  appel- 
lees, while  Bitting  and  acting  as  such  tmrd, 
unlawfully  voted  for  and  allowed  said  Ma- 
lott, as  such  auditor,  tbe  sum  of  $600  for  ex- 
tra work,  etc.,  as  clerk  of  the  board,  etc.; 
that  there  was  no  indispensable  public  neces- 
sity for  such  allowance;  that  no  such  Indis- 
pensable public  necessity  had  been  found  and 
untered  of  record;  that  such  allowance  was 
not  speclficaUy  or  otherwise  required  by  law; 
that  said  claim  was  for  pretended  swvlces 
rendered,  etc.;  and  that  the  duties  performed 
by  said  Malott,  for  which  said  claim  was 
died,  pretended,  and  allowed,  were  and  are 
duties  which  he  was  legally  required  to  per- 
form, as  a  part  of  the  duties  of  hla  said  office, 
without  extra  pay,  etc.  The  facts  thus  stated 
are  all  plain  and  distinct  Tbey  definitely 
designate  the  date  of  the  allowance,  and  all 
the  acts  constituting  the  offense.  The  facts 
are  in  perfect  harmony  with  the  statute.  The 
offense  Is  defined  in  almost  the  exact  lan- 
guage of  tbe  statute,  and  the  acts  constitut- 
ing the  offense  are  clearly  stated.  All  that 
is  required  In  a  criminal  charge  Is  that  it 
should  be  prepared  with  that  degree  vC  cer- 
tainty that  the  court  and  Jury  may  know 
what  ,tb^  are  to  try,  and  to  aequit  the  de>> 


I  eendant  of  or  punlah  him  for;  fliat  the  de- 
I  fendant  may  know  what  be  la  to  answer  to; 
and  that  tiie  record  may  show,  as  tnr  as  may 
be,  for  what  he  has  once  been  pot  In  Jeop- 
ardy. Whitney  v.  state,  10  Ind.  404;  Me- 
LaughUn  T.  States  4fi  Ind.  338;  Glllett  Cr. 
Law  Ed.)  125.  The  law  does  not  reqnire 
that  minute  facts  be  stated  so  aa  to  aave  fbe 
defoidant  tbe  neoewltjr  of  tntrodnclng  p«nd 
evldmce  to  show  the  Identity  of  the  offoue 
chuged  on  a  plea  of  former  Jeopardy.  State 
T.  Ualone  (Ind.  AppO  35  N.  BL  198.  To  ray 
mind,  the  indictment  Is  anffldent  vndet  the 
general  provlslona  of  section  ITBS,  Etoraei's 
Rev.  St  1887.  It  is  there  declared  that  the 
Indictment  will  be  aofficloit  If  It  can  be  ds- 
derstood  therefrom  (1)  Oat  it  waa  found  bf 
the  grand  Jury;  (2)  that  the  defendant  la 
named;  (3)  that  an  off«)se  waa  committed 
within  the  Jurisdiction  of  the  court  or  la  tri- 
able Uiereln;  (4>  that  the  offense  charged  is 
clearly  set  forth  in  iHain  and  eondse  lai^ 
gnage;  (5)  that  tbe  offeiue  Is  charged  with 
such  a  degree  of  certainty  tliat  the  conrt  may 
pronounce  Judgment  upon  oonvictitm.  It 
seems  to  me  that  all  these  requirements  are 
embodied  in  the  indictment  in  this  csaa 
Section  1756,  Homer's  Bev.  St  1897,  after 
enumerating  certain  defects  for  wliicb  an  in- 
dictment shall  not  be  quashed,  provides,  in 
subdivision  10.  that  it  shall  not  be  qoasbed 
"tor  any  other  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  of  tbe  substan- 
tial rights  of  the  d^endant  upon  the  molts." 
I  am  utterly  unable  to  see  how  the  aobstan- 
tial  rights  of  the  defendants  (appelleea)  eonM 
be  prejudiced  In  a  trial  under  the  Indictment 
upon  the  facts,  on  the  merits  of  the  case; 
and,  for  the  reaaona  given  and  the  au^orftlea 
cited,  I  am  led  to  the  concltition  that  the 
averments  of  the  Indictment  are  sufficient  to 
bar  another  prosecution  for  the  same  of- 
fense. 

4.  As  to  the  fourth  reason  urged  against 
the  sufficiency  of  the  indictment  in  tbe  pre- 
vailing opinion,  what  I  have  said  as  to  tbe 
facts  stated  In  defining  the  offense  la  appilcar 
ble,  and  I  will  not  notice  It  further. 

The  whole  question  here  resolves  Itself  to 
this  proposition:  The  salary  of  the  auditor 
was  fixed  by  law.  He  was  not  entitled  to 
any  extra  fees  or  other  c(»np«iBat1pn.  Tbe 
appellees,  acting  as  a  board  of  commission- 
ers,  unlawfully  allowed  him  (500  out  of  tbe 
public  treasury,  and  thus  Increased  his  salary 
to  that  extent  in  plain  vlolati<Mi  of  the  stat- 
ute. Tbe  Indictment  it  senns  to  me,  abowe 
these  facts  with  sufficient  certainty,  and  tbe 
motloii  to  quaah  should  have  been  overruled. 

«2  Ohio  8t  6a6> 

keiAjY  v.  oarthaoe  wheel  CO. 

(Supreme  Court  of  Ohio.   May  8,  190a) 

EMPLOTHENT  POR  TEAR— OCARANTT  OP  CER- 
TAIN   AMOUNT— INTERPRETATION    OP  COK- 
TRACT  —  RENEWAI'  BY  IMPLICATION  —  UN- 
JUSTIFIABLE  DISCHARQE— DAHAQES. 
1.  In  order  to  constitute  a  contract  of  em- 
ployment for  a  year.  It  is  not  essential  that  the 
agiwuNit  ■staall  contain  expiesa  words  oC  mt- 
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ployment  for  that  spedfic  period.  The  inten- 
tion of  ti)^e  pftities  in  this  respect,  an  In  all  oth- 
«rs.  mast  be  gathered  from  the  whole  lostm- 
meQt  or  avreemeot. 

2.  A  written  offer,  made  an  operatire  to 
-a  manufacturert  to  perform  work  and  make  cer- 
tain articles  at  the  latter's  factory  at  specified 
prices,  contained  the  following  Btipniation:  "In 
making  this  agreement  or  contract,  I  wilt  want 
you  to  guaranty  me  ^3,000  per  year,  a  propor- 
tion of  this  amount  to  be  paid  me  each  pay 
■day,  and  a  settlement  to  be  made  at  the  end 
of  each  year,  and,  if  I  should  make  more  than 
the  above  guaranty,  the  difference  be  paid  me 
at  the  end  of  each  year,  when  settlement  is 
made."  The  offer  was  accepted  as  made,  field, 
the  acceptance  of  the  offer  created  a  ctmtract 
for  a  year. 

3.  Where,  under  such  contract,  the  employ©  is 
■continued  in  the  same  service  of  the  employer 
after  the  expiration  of  the  year  without  any 
new  or  different  arrangement,  a  contract  for 
anoth»  year,  upon  the  same  terms,  arises  by 
implication  of  law;  and  when,  before  the  end 
of  that  year,  the  employ©  Is  discharged  without 

{astiflable  cause,  a  right  of  action  accrues  to 
lim  against  the  employer  for  breach  of  the  con- 
tract. 

4.  Where,  by  euch  contract,  the  employ©  was 
not  required  nor  authorised  to  make  any  speci- 
fied number  or  quantity  of  the  articles  therein 
mentioneds  nor  operate  the  factory  to  any  giren 
capacity,  and  no  obligation  was  imposed  on 
the  employer  to  supply  material  or  means  tor 
the  manufacture  of  any  quantity  or  nnmber  of 
such  articles,  nor  keep  the  factory  in  operation 
for  their  manufacture,  the  measure  of  damages, 
in  an  action  by  the  employ©  for  his  wrongrul 
•discharge,  is  the  proportionate  amount  of  the 
guarantied  yearly  compensation  for  that  por- 
tion of  the  unexpired  year  remaining  after  his 
•discharge, 

(Syllabus  by  the  Court.) 

Error  to  superior  court  of  Cinclunati. 

Action  by  P.  J.  Kelly  against  the  Carthage 
Wheel  Company  to  recover  damages  alleged 
to  have  been  sustained  by  reason  of  bis 
wTODgful  discharge  before  the  expiration  of 
bis  contract  of  employment  with  the  com- 
pany. The  ptalutifT  recovered  a  judgment, 
which  was  reversed  in  general  term,  and 
plaintiff  brings  error.  Judgment  of  general 
term  reversed,  and  of  special  term  modifled. 

WIlby  &  Wald,  for  plalnUff  In  error. 
Marsh  &  Richie,  for  defendant  la  error. 

WIIjLIAMS,  J.  There  appears  to  be  no 
anbatantlal  conflict  In  the  evidence,  nor  ma- 
terial controversy  about  the  facts.  The  de- 
fendant, a  corporation,  was  the  owner  of  & 
plant  for  the  manufacture  of  bu^y  and 
wagon  wheels,  situated  near  the  village  of 
Carthage,  Ohio,  and  the  plaintiff  was  a  prac- 
tical wheel  maker.  The  contract  between 
these  parties  was  entered  Into  by  the  verbal 
acceptance  on  the  part  of  the  defendant, 
through  G.  H.  Burrows,  Us  president,  of  the 
following  written  proposal  of  the  plaintiff: 
"Carthage.  Ohio.  AprU  5,  1892.  Mr.  G.  H. 
Burrows,  Cincinnati,  Ohio— Dear  Sir:  For  the 
privileges  and  prices  herein  named,  I  will 
agree  to  take  charge  of  and  run  your  factoty 
at  Carthage  by  or  on  contract  work:  (1)  I 
want  full  charge  of  the  factory,  and  manage- 
ment of  the  business,  as  far  as  manufacturing 
goes.  I  mean  by  this  that  I  want  charge  of 
the  boylDc  of  all  mn'chandlse,  supplies,  etc.. 


or,  rather,  that  I  must  be  consulted  as  to 
■what  we  buy,  where  we  buy  It,  and  what  we 
should  pay  for  It.  (2)  I  want  full  charge  of 
all  employes.  I  mean  that  all  help  employed 
or  paid  by  you  will  be  subject  to  my  orders 
Just  the  same  as  those  employed  and  paid  by 
me,  except  In  one  Inatance,  or,  ratber,  one 
capacity,  and  that  la  that  the  man  or  men  you 
may  have  to  inspect  and  receive  the  wbeels, 
htm  or  them  to  have  fnll  say,  aod  right  to  de- 
mand a  good  standard  grade  of  work,  and  I 
win  Insist  on  him  not  recelTlng,  unless  It  Is 
right  as  my  responslbUlty  ceases,  as  far  as 
the  work  Is  concerned,  when  he  receives  It 
I  win  be  personally  responsible  and  will 
anawer  to  you  for  the  general  management 
of  the  bnslnesB.  My  aim  will  be  that  what 
benefits  the  bnslness  benefits  me.  I  don't 
want  you  to  get  the  impression  that  I  am 
trying  to  dictate  ererytblng.  Yon  know  that 
every  business  must  have  a  head,  and  Car- 
thage factory  la  not  large  enough .  for  more 
than  one."  Here  follows  a  descrlptlTe  Ust  of 
wheels  proposed  to  be  mannfaetnred,  with 
price  for  each  elass  or  description  of  woA, 
which,  being  long,  and  unimportant  In  the 
diqiosltlon  of  the  case.  Is  omitted.  The  con- 
tract then  proceeds:  "I  would  expect  you  to 
pay  for  the  f<dlowlnK  help:  Shipping  and 
handling  wheels  after  they  ace  recelTed;  in- 
specting or  receiving  wheels;  also,  all  office 
help  and  night  watchman.  In  making  this 
agreement  or  contract,  I  will  want  you  to 
guaranly  me  |!8,000.00  per  year,  a  proportion 
of  this  amount  to  be  paid  me  each  pay  day, 
and  a  settlement  to  be  made  at  the  end  of 
each  year,  and.  If  I  sfaotild  make  more  than 
the  above  guaranty,  the  difference  be  paid 
me  at  the  end  of  each  year,  when  settlement 
Is  made.  Yours,  truly,  P.  J.  Kelly."  The 
acceptance  of  this  proposal  was  made  some- 
time between  Its  date  and  the  Ist  day  of 
May  following,  at  which  time  the  plaintiff, 
under  tiie  agreement  thus  made,  entered  Into 
the  employment  of  the  defendant,  and  so  con- 
tinued until  the  3d  day  of  November,  1893. 
wben  he  was  Informed  that  his  services 
were  no  longer  needed.  The  only  cause  as- 
signed for  bis  discharge  was  that  owing  to 
the  then  prevailing  depression  of  bnslness.  tlie 
defendant  could  not  afford  to  pay  the  prices 
named  In  the  agreement,  and  it  was  necea- 
sary  to  reduce  the  prices  In  order  to  compete 
with  other  Hke  products  in  the  market  The 
defendant  had  previously  requested  the  plain- 
tiff to  reduce  his  prices,  and  he  consented  to 
make  a  reduction,  but  not  an  amount  satis- 
factory to  the  defendant.  The  plaintiff  has 
been  paid  all  that  was  due  him  up  to  the  time 
of  his'dlscharge:  and  the  damages  be  seeks 
to  recover  In  this  action  are  made  up  of 
$1,500,  being  one-half  of  the  amount  of  the 
guaranty  of  93,000  referred  to  hi  the  con- 
tract and  which  be  claims  for  the  six  months 
following  the  date  of  his  discharge,  and  the 
further  sum  of  $2,000,  which  be  claims  he 
could  have  made  as  profits  under  his  contract 
during  that  period,  In  addition  to  the  sum  so 
guarantied.— making,  in  all,  tS^WO,  for  which. 
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with  Interest  from  November  1,  1898,  he  ask- 
eu  Judgment  On  the  trial,  to  prove  his 
profits,  the  plaintiff  gave  evidence  tending  to 
show  the  number  of  wheels  that  were  turned 
out  at  the  defendant's  factory  during  the 
six  months  following  his  discharge,  and  testi- 
fied that  his  profits.  If  be  had  been  allowed  to 
make  them,  would  have  exceeded  the  amount 
he  claimed  In  his  petition.  Evidence  was 
also  given  tending  to  show  the  number  of 
wheels  made,  and  the  plalutlff's  profits  on 
them,  prior  to  his  discharge.  The  Jury  gave 
the  plaintiff  a  verdict  for  $4,0&5.00,  being 
the  full  amount  claimed,  with  Interest  The 
reversal,  by  the  general  term,  of  the  judg- 
ment rendered  on  the  verdict,  was  upon  the 
grounds  (1)  that  the  contract  did  not  constl- 
tute  an  employment  for  any  definite  time,  and 
therefore  the  plaintiff  was  subject  to  dis- 
charge at  the  will  of  the  defeudaut;  and  (2) 
that  the  evidence  to  prove  profits  on  wheels 
made  after  plalntifTB  dlsdiaige  was  Inadmis- 
sible. 

We  are  unable  to  concur  In  the  first  ground 
stated,  upon  which  the  Judgment  recovered 
by  the  plaintlCF  was  reversed,  and  are  dis- 
posed to  adopt  the  construction  of  the  con- 
tract advocated  by  the  plalntltf,  which  on  the 
trial  was,  and  here  Is.  that  under  It  his  em- 
ployment was  for  at  least  one  year,  and 
that  having  continued  in  such  employment 
after  the  end  of  the  first  year  without  any 
new  arrangement  a  contract  arose  for  the 
second  year  upon  the  same  terms.  There 
seems  to  be  a  want  of  harmony  in  the  deci- 
sions In  regard  to  the  effect  of  a  contract  of 
hiring  at  a  specified  rate  of  compensation 
per  year;  some  holding  that  such  stipulation 
imports  a  hiring  for  a  year,  and  others  the 
opposite.  We  find  it  unnecessary  here  to  con- 
sider that  question.  It  is  settled  that  express 
words  that  tbe  contract  shall  continue  for  a 
year  are  not  essential  to  constitute  an  em- 
ployment for  that  period.  Bascom  t.  Shil- 
Uto.  87  Ohio  St  431.  And  in  the  hiterpreta- 
tion  of  contracts  of  this  kind,  as  well  as  of 
all  others,  none  of  their  provisions  should  be 
Ignored  or  overlooked,  that  serve  to  Indicate 
the  Intention  of  the  parties.  The  language 
of  the  contract  In  qnestion,  by  wlilcb  the 
defendant  agreed  to  guaranty  to  tJde  plaintiff 
the  Bum  of  $3,000  per  year,  is  not  an  agree- 
ment to  insure  &  compensation  at  a  i^iecifled 
rate  per  year,  but  is  an  undertaking  that  the 
plaintiff  shall  receive  the  gross  sum  of  $3,000 
for  a  year;  and  the  fnrtber  langw^e,  that  a 
portion  of  this  sum  shall  be  paid  to  the  plain- 
tiff **each  pay  day,  and  a  aettlement  to  be 
made  at  the  end  of  each  year,"  and  that  If 
the  plaintiff  should  make  more  than  the  sum 
BO  guarantied,  the  dlfleroice  should  be  paid 
to  him  "at  the  end  of  each  year,"  plainly  im- 
ports that  the  settlements  referred  to  should 
embrace  the  tranwctloiu  of  an  entire  year, 
through  which  the  employment  was  to  ex- 
tend, and  amounts  to  a  contract  Cor  such  em- 
ployment during  that  year.  Of  the  many 
cases  which  sustain  that  construction,  but  a 
Unr  that  are  most  directly  in  point  will  be 


noticed  here.  In  Kmmens  v.  EUderton.  4  H. 
L.  Gas.  €24,  the  agreement  was  that  the 
plaintiff,  the  solicitor  of  the  defendant  should 
"receive  and  accept  a  salary  of  £100  per  an- 
num In  lieu  of  rendering  an  annual  bill  of 
costs  for  general  business  transacted  by  the 
plaintiff,"  as  such  attorney  and  solicitor  tar 
the  defendant  It  was  held  (Ck>leridge,  J.,  p. 
003)  that  "the  stipulation  is  for  a  salary  of 
£100  by  the  year,  not  at  the  rate  of  £100  for 
a  year,  and  it  is  unreasonable  to  infer  that 
any  less  period  of  duration,  or  no  period  at 
all,  was  contemplated."  Following  this  case, 
it  was  held  in  Horn  v.  Association,  22  Minn. 
233:  "An  appointment  of  an  attorney  "at  a 
salary  of  $1,000  per  year,  payable  quarterly,' 
and  an  acceptance  of  such  appointment  'upon 
the  terms  offered,'  constitute  a  consummated 
contract  of  employment  for  at  least  a  year. 
Neither  party,  without  the  other's  consent, 
can  lawfully  rescind  such  contract,  without 
cause,  during  the  year."  The  court  said: 
"The  contract  of  employment  was  by  the 
year  at  a  fixed  salary  for  such  period,  and 
not  for  an  indefinite  period  at  tne  rate  of  so 
much  per  year.  This  construction  acconiB 
with  what  must  reasonably  be  supposed  to 
have  been  the  Intention  of  the  parties,  con- 
sidering the  nature  of  the  employment  and 
the  character  of  the  services  agreed  to  be 
rendered."  In  Norton  v.  Ooweli,  65  Md.  359, 
4  Ad,  408,  "an  offer  was  made  by  letter  to 
give  employment  to  the  person  to  whom  the 
letter  was  addressed,  upon  terms  which  were 
fully  stated;  and  the  letter  concluded,  *Your 
wages  will  be  $100.00  per  month,  with  all 
hotel  and  other  expenses,  and,  if  you  give  me 
satisfaction  at  the  end  of  the  first  year,  1 
wHl  increase  your  salary  accordingly.* "  The 
proposal  contained  In  the  letter  was  accepted. 
The  court  held  "that  the  letter  and  its  ac- 
ceptance, by  legal  construction,  constituted 
a  contract  of  hiring  for  one  year,  and  the 
party  hired,  having  been  discharged  without 
Justifiable  cause  before  the  expiration  of  tbe 
year,  was  entitled  to  recover  tbe  balance  of 
the  year's  wages,  he  having  been  paid  to  the 
date  of  his  discbarge."  It  Is  generally  ac- 
cepted as  an  established  rule  that,  where 
there  Is  a  contract  of  hiring  for  a  year,  and 
at  the  expiration  of  that  time  the  employd 
is  continued  in  the  same  service  of  the  em- 
ployer without  any  new  or  different  arrange- 
ment a  contract  for  another  year,  upon  the 
same  terms  and  conditions,  arises  by  Implica- 
tion of  law.  In  Adams  v.  Fltzpatrick,  126  N. 
y.  124.  26  N.  E.  143.  It  Is  held  that:  "Wher« 
one  enters  into  the  employ  of  another,  ouder 
a  contract  for  one  year's  service,  at  a  year- 
ly salary,  and  continues  In  the  employ  after 
the  expiration  of  the  year,  tbe  presumption 
Is  that  the  parties  have  assented  to  a  continu- 
ance of  tbe  service  for  another  year  at  the 
same  salary."  A  number  of  authorities  on 
this  point  are  collected  In  the  brief  for  the 
plaintiff  In  error.  Xh^  rest  upon  tiie  same 
principle  tbat  when  a  tenant  iuMa  over  after 
the  expiratlott  of  a  lease  for  a  year,  without 
objection  by  the  landlord,  a  tenancy  is  oe- 
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ated  for  another  year  upon  the  terms  ttt  the 
original  lease.  Ballroad  Oo.  t.  West,  57  Oblo 
St  lai,  40  M.  B.  344.  The  discharge  of  the 
plaintiff  before  the  end  of  12n  second  year, 
upon  which  he  had  entered,  appears  to  hare 
heen  ^thont  legal  cause,  and  a  r^lht  of  ac> 
tlon  thereupfm  accrued  to  falm  against  the 
defendant  for  a  brrach  of  ccmtract 

The  proper  measiu%  of  the  jdalntflTs  leeoT- 
ery,  boweTer,  ati  we  Interpret  tbe  contract, 
tras  largely  exceeded  by  the  amount  awarded 
him  by  the  verdict  and  jadgment  In  special 
term.  The  plaintiff  wui  neither  bound  nor 
aothoTlzed  to  maKe  any  specified  number  or 
quantity  of  wheels,  n«  to  operate  the  factory 
to  any  given  capacity.  And  It  is  a  conspicu- 
ous feature  of  the  contract  that  it  Imposes  no 
obligation  on  the  defendant  to  supply  mate- 
rial or  means  for  the  manufacture  of  any 
quantity  or  number  of  wheels,  nor  to  keep  the 
factwy  In  operation  for  their  manufacture. 
The  only  provisions  of  the  contract  on  the 
subject  are  contained  in  the  clauses  number- 
ed 1  and  2,  already  quoted.  It  will  be  no- 
ticed that  the  final  and  only  obligatory  pro- 
vision in  the  first  clause,  aa  tiiereln  explain- 
ecl,  Is  that  the  plaintiff  should  be  consulted 
concerning  what  material  should  be  bought, 
where  it  should  be  bought,  and  the  prices 
that  should  be  paid;  and  the  binding  provi- 
sion of  the  second  clause  Is  that  the  plaintiff 
should  have  control  of  certain  help  Employed 
by  the  defendant  By  neither  provision  was 
the  defendant  bound  to  buy  any  material,  nor 
supply  any  help,  nor  keep  Its  factory  In  opera- 
tion. What  should  be  done  In  these  respects 
was  left  entirely  to  the  defendant's  owu  op- 
tion. It  might,  as  It  chose,  suspend  the 
operation  of  Its  factory  aa  often,  and  for  such 
periods  of  time,  as  It  deemed  best  or  supply 
Just  such  material  and  means  for  running  it, 
or  none  at  all,  as  should  be  deemed  proper  by. 
the  defendant  The  protection  afforded  the 
plaintiff  hy  the  contract,  in  either' case,  was 
the  amount  of  compensation  guarantied  to 
him  for  the  year;  and  that  constituted  the 
only  sonrce  of  his  compensation  when  the 
defendant  In  the  exercise  of  its  option  In 
that  respect,  should  decline  to  furnish  blm  the 
means  and  opportunity  to  manufacture  the 
designated  articles  in  such  quantity  that  at 
the  stipulated  prices,  would  amount  to  more 
than  that  sum.  This  appears  to  l>e  the  con- 
struction which  the  parties  placed  upon  their 
agreement.  The  evidence  shows  that  during 
the  first  year  the  factory  was  entirely  shut 
down  for  a  considerable  time,  and  was  run 
Irregularly  most  of  the  remainder  of  that 
year,  and  It  was  not  In  operation  over  six 
weeks  of  the  first  half  of  the  second  year,— 
that  Is,  up  to  the  time  of  the  plalntiO^s  dis- 
charge; and  the  testimony  of  the  plaintiff  on 
this  subject  was  to  the  effect  that  he  recog- 
nized the  right  of  the  defendant,  under  the 
contract,  to  shut  down  the  factoiy  at  any 


tlm^  and.  If  the  defendant  did  not  s^  fit 
to  start  vp,  be  Yelled'  entirely  on  the  guaranty 
for  his  cfHDpensatlon.  Thte  being  so,  it  seems 
unimportant  with  req)ect  to  the  compensa- 
tl<Hi  of  the  plaintiff,  whether  he  Is  relieved 
from  the  performance  of  work  under  the  con- 
tract tot  a  given  time  by  the  suspension  of 
operations  of  the  factory,  or  I7  the  termina- 
tion ia  his  emidoymmt  for  a  like  period.  Sub- 
stantially, the  consequences  resulting  to  the 
plaintiff  in  taie  latter  case  are  not  different 
^m  those  of  the  former.  The  supposed  ind- 
uct of  the  factory  Uiat  might  have  been 
turned  out  by  the  plaintiff  during  the  six 
months  following  his  dlschai^,  if  the  de- 
fendant had  furnished  htm,  during  that  time, 
the  help  and  material  be  desired,  coold  not 
pK^>erIy  be  made  the  basis  tot  estimating  his 
damages,  for,  as  has  been  seen,  the  defend- 
ant was  under  no  obligation  to  provide  him 
with  such  means  of  manufacture,  or  the  use 
of  the  factory  for  that  purpose,  and,  unless 
the  defendant  voluntarily  chose  to  furnish 
these,  the  plaintiff's  only  c<»npenBatlon  was 
that  fixed  by  the  guaranty;  and  that  the  de- 
fendant did  not  so  choose  Is  shown  by  the 
fact  of  the  plaintiff's  discharge.  Nor,  for  the 
same  reason,  could  the  plaintiffs  damages  be 
estimated  upon  the  basis  of  the  output  of  the 
factory  under  the  management  and  by  the  la- 
bor of  others  whom  the  defendant  saw  prop- 
er to  employ.  It  was  only  when  the  plaintiff, 
with  the  means  and  opportunity  which  the 
defendant  should  choose  to  furnish  him, 
should,  in  the  language  of  the  contract  "make 
more"  than  the  amount  of  the  guaranty,  that 
he  was  entitled  to  demand  more;  so  that  but 
for  the  provision  of  guaranty  contained  In 
the  contract  the  plaintiff's  damages  would 
have  been  nominal  merely.  Hence,  having 
been  paid  In  full  to  the  time  of  his  discharge, 
the  proper  measure  of  his  damages  Is  the  pro- 
portion, for  the  six  months  following  his  dis- 
charge, of  the  guarantied  yearly  compensa- 
tion, which  amounts  to  $1,500,  on  which  he 
Is  entitled  to  Interest  from  May  1,  1895.  Our 
view  of  the  case  renders  It  unnecessary  to 
consider  the  competency  of  certain  testimony 
given  by  the  plaintiff  to  prove  what  he  claim- 
ed would  be  the  profit  he  could  have  earned 
during  the  last  six  months  of  the  contract 
though  It  Is  clear,  we  think,  that  If  the  case 
were  one  In  which  such  profits  could  he  allow- 
ed, the  testimony.  In  several  material  particu- 
lars, was  Incompetent  and  the  objections 
were  suffldently  made.  As  the  contract  itself 
furnishes  with  certainty  the  legal  measure  of 
the '  plaintiff's  damages,  the  judgment  of  the 
general  term  will  be  reversed,  and  that  of 
the  spedal  term  modified  by  reducing  the 
amount  to  ¥1,500,  with  Interest  from  May  1, 
1895,  to  the  first  ilay  of  the  term  at  which 
the  judgment  was  rendered;  and  the  judg- 
ment for  that  amount  will  bear  Interest  from 
that  time.  Judgment  accordingly. 
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Dissenting  opinion. 

For  majority  opinion,  see  67  N.  B.  966,  and 
for  dissenting  opinion  by  BAICER,  C.  J.,  see 
S7  M.  B.  1100. 

John  W.  Kern,  J.  Bell,  and  BlUott.  El- 
liott A  Littleton,  for  appellants.  Jobn  W. 
Holtzman  and  Lewis  A.  Coleman,  for  appel- 
toe. 

HADLBT,  J.  I  find  myself  unable  to 
agree  with  the  majority  La  tbls  case.  It  was 
ananlmonsly  beld  by  this  court  tn  Adams  t. 
City  of  SbelbyrlUe  <Xud.  Sup.)  S7  N.  B.  114, 
tbat  under  the  doctrine  of  the  federal  su- 
pteme  court  in  City  of  NorTv*ood  t.  Baker,  172 
U.  8.  268,  19  Sup.  Ct  1S7,  43  L.  Bd.  443, 
among  the  principles  applicable  lo  assess- 
ments for  local  Improvements  are  the  follow- 
ing: "Bach  parcel  of  contributing  property 
may  be  aasessed  only  to  the  extent  that  it 
actually  receives  special  benefits.  The  taxing 
district  as  a  whole  may  be  assessed  only  to 
the  extent  of  the  sum  of  the  special  benefits 
actually  received  by  the  several  parcels  of 
contributing  pn^rty.  The  Improvement,  so 
tax  as  Its  cost  exceeds  the  special  benefits  re- 
sulting to  the  several  parcels  of  property  In 
the  taxing  district.  Is  a  benefit  to  the  mu- 
nicipality at  large,  and  such  excess  must  be 
borne  by  the  general  treasury.  Property 
owners  affected  by  an  improvement  within  a 
taxing  district  are  entitled  to  a  hearing  on 
the  question  of  special  benefits,*'  With  much 
deference  for  the  views  of  the  majority,  I 
am,  after  careful  consideration,  unable  to 
reach  the  conviction  that  the  Indianapolis 
charter  is  constructed  upon  a  recognition  of 
the  foregoing  principles.  We  are  agreed  that. 
If  an  exaction  for  local  Improvements  shall 
exceed  the  special  benefits,  to  the  extent  of 
the  excess  It  is  a  taking  of  private  property 
for  public  use  without  Just  compensation. 
We  are  also  agreed  that  if  the  Indianapolis 
charter  may  be  so  constroed  as  to  give  to  as- 
sessing officers  the  power  to  grant  a  hearing 
npon  the  question  of  benefits,  and  upon  waeb 
hearing  the  power  to  make  or  adjust  asseaa* 
menta  upon  the  basis  of  special  benefits,  then 
tbe  law  meets  the  requirements  ot  the  con- 
stitution. The  point  ot  divergence  ia  upon 
the  tme  meaning  ot  the  statute,  and  involves 
two  propositions:  (1)  Doea  it  require  the  as- 
■easment  of  the  total  cost  of  an  Improve 
ment  npon  the  frontage  equally  per  running 
foot  without  reference  to  tbe  question  of  spe- 
cial benefits?  And  Ct)  does  it  give  the  prop- 
erty owners  affected  due  proceaa  of  law?  X 
submit  that  tbe  flrat  of  these  propo^tiona 
should  be  answered  In  the  affirmative,  and 
the  second  in  the  negative.  It  should  be 
borne  In  mind  that  prior  to  the  decision  In 
Oltar  of  Norwood  v.  Baker.  172  U.  S.  269.  19 
Sup.  Ct  187,  48  L.  Ed.  443.  December  12. 
1886.  and.  at  the  time  the  dty  charter  was 
enacted,  for  more  than  40  years.  It  liad  been 
accepted  aa  the  law  In  tills  state,  and  In 


most  atatea  of  the  Union,  as  well  aa  by  ttie 
federal  courts,  that  it  was  a  proper  exercise 
of  legislative  discretion  to  dedare.  aa  matter 
of  law.  that  the  special  benefits  accruing  to 
property  within  a  particular  district  by  a  lo- 
cal improvement  were  equal  to  the  cost  And, 
while  the  right. to  exact  the  total  cost  of  an 
Improvement  from  the  abutters  was  uniform- 
ly made  to  rest  upon  special  benefits  received, 
yet  the  constitutional  right  of  tbe  legislatore 
to  arbitrarily  declare  tbe  equality  of  burden 
and  benefit  had  never  been  challenged,  aa  it 
appears,  in  this  state,  a/belng  a  denial  of  due 
process  of  law,  or  as  a  taking  of  property 
without  compensation,  prior  to  the  adoption 
of  the  charter.  And,  excepting  the  act  of 
18S9.  commonly  known  as  the  "Barrett  Law," 
which  expressly  provides  for  a  hearing  of 
persons  aggrieved  by  equal  frontage  assess- 
ments, and  the  right  of  the  common  council 
to  alter  and  change  the  frontage  ai^rtfon- 
ment  before  final  action  upon  the  assessments, 
and  except  further,  the  act  of  1893  (Acts 
1893.  p.  202)  relating  to  cities  of  35.000  (Pt 
Wayne),  wtilch  possibly,  by  section  82,  p. 
245,  provides  a  sufficient  hearing,  the  legla- 
lation  of  this  state  has  all  been  framed  since 
1852  in  accordance  with  this  view  of  the  law. 
and  street  and  alley  Improvements  prosecut- 
ed thereunder.  See  Rev.  St.  1852,  p.  217;  Acta 
1857,  p.  G3;  Acts  1865  (Sp.  Bess.)  p.  29;  Acts 
1867,  p.  06;  Acts  1803  <with  respect  to  citiea 
of  not  less  than  50,000  nor  more  than  100,- 
000,— Bvansvllle)  p.  06.  So  wh«i  the  cha> 
ter  was  adopted  the  arbitrary  front-foot  rule 
had  been  maintained  In  this  state  for  many 
years,  under  the  sanction  of  the  conatltntions. 
state  and  federal,  so  far  as  those  instrument» 
had  been  interpreted  the  courts  of  last  re- 
sort and  the  constitutional  objections  that 
have  since  arisen  could  not  then  have  In- 
fluenced the  lawmakers.  Snyder  v.  Town  of 
Rockpoct  6  Ind.  237;  City  ot  Indianapolis  v. 
Imberry,  17  Ind.  175;  Goodrich  v.  Turnpike 
Co.,  26  Ind.  118;  Bright  v,  McCuUough.  27 
Ind.  223;  Palmer  v.  Stumph,  29  Ind.  329; 
Idw  V.  Turnpike  Co.,  30  Ind.  77. 

Tbe  ruling  hi  Adams  t.  City  of  BhelbyvUIe 
(Ind.  Sup.)  57  N.  B.  114,  lends  no  support  to 
the  Indianapolis  charter,  in  respect  to  tbe 
questions  here  invtdved.  The  charts  baa  no 
such  foundation  to  stand  iipon  aa  the  Barrett 
Law.  By  the  latter  statute  tbe  common 
council  ia  ezpreBSly  antbnlsed  to  pay  any 
part  ot  the  cost  of  .a  street  Improvement  from 
the  genera]  treasury.  By  the  latter  statute 
It  la  also  expressly  provided  that  tbe  cost  of 
an  Improrement  shall  be  estimated  by  tbe 
front-foot  rule;  that  preparatory  to  tbe  a»- 
sessment  by  the  common  ootmcll.  the  dty  «• 
glneer  shall  appwtlon  the  coat  per  Cnmt  foot 
and  report  Ua  act  to  ttie  council,  uid  tbe 
council  shall  thereupon,  after  the  publication 
of  notice,  giving  contenta  ot  repwt  and  fix- 
ing a  time  and  place  for  die  hearing  <tf  grler- 
ances,  and  having  considered  all  grievances, 
approve  such  r^^ort  or  change  and  alter  tbe 
same,  aa  made  on  tbe  fnmtage  ralm,  and  final- 
ly determine  and  fix  the  amount  of  asaew- 
ment  tbat  each  abutter  ahaU  pay.  Tbeae 
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provWons  of  tbe  Barrett,  law,  wbk^  nndw* 
.Uyw  tbe  dedslcm  In  Adams  t.  City  trf  Bl^by- 
TlUe,  sopni,  an  wholly  wnltted  from  tbe 
charter,  botb  In  terms  and  principle.  It  Is  a 
familiar  rale  tJtiat  tbe  power  to  tax  can  be 
cwiferred  wly  by  atatate,  and  exercised  only 
In  the  mode  app<dnted  therein.  Section  74 
of  tbe  charter  act,  as  amended  (Acts  1S99.  p. 
69S).  provides:  "If  said  board  ihaU  finally 
order  such  improvement,  •  «  •  and  let 
the  contract  for  the  same,  the  cost  any 
street  or  alley  Improvement  shall  be  esti- 
mated according  to  the  whole  length  of  the 
street  or  alley  *  *  *  per  mnnliig  foot,  and 
the  total  cost  thereof,  *  •  *  shall  be  ap- 
portioned upon  the  lands  or  lots  abutting 
thereon.  *  •  •  Such  city  shaU  be  liable 
to  the  contractor  for  the  contract  price  of 
BwA  Improvemoit  to  the  extent  of  the  money 
actually  received  by  such  city  from  the  as- 
sessments tor  such  improvement  •  •  * 
and  the  owners  of  the  property  bordering  on 
such  street  or  alley  sball  be  liable  to  the  city 
for  their  proportion  of  the  cost  •  •  •  In 
tbe  ratio  of  tbe  front  line  of  their  land  or 
lota,  whether  platted  or  not,  owned  by  them, 
to  the  whole  cost  of  the  Improvement." 
There  Is  nowhere  In  the  law  any  shadow  or 
authority  for  the  board  of  public  works,  tbe 
only  body  having  authority  to  make  assess- 
ments, to  change  the  method  or  basis  of  dis- 
tributing the  cost  of  an  Improvement  from 
the  frontage  rule.  With  respect  to  the  as- 
sessments the  board  has  no  discretion,  no 
right  of  judgment  The  language  conferring 
the  power  to  make  the  assessments  specifical- 
ly directs  how  the  power  shall  be  exercised. 
The  limit  of  their  power  and  duty  is  to  carry 
out  the  mandate  of  the  legislature,  and  to 
"apportion  tbe  total  cost  of  the  lmprov«nent 
upon  the  lands  and  lots  abutting  there<m," 
and  having  determined  the  cost  of  an  Im- 
provement, by  making  a  contract '  therefor, 
and  ascertained  by  measurements  and  mathe- 
matical calculations  the  pro  rata  share  of  each 
abutter,  to  write  down  the  several  amounts 
as  final  assessments;  showing  in  the  roll  thus 
made  a  description  of  each  piece  of  property, 
the  name  of  the  owner,  and  total  pro  rata 
assessment  against  eacb  lot  When  the  aa- 
seesment  roll  Is  thqs  completed,  the  depart- 
ment of  works  shall  prepare  and  deliver  a 
duplicate  thereof  to  the  department  of  fi- 
nance, and  tbe  duty  and  authority  of  Uie 
board  of  works  In  relation  to  the  assessments 
Is  at  an  end.  When  the  work  Is  completed 
and  approved  by  the  board,  the  department 
of  finance  shall  deliver  tbe  diqdlcate  assess- 
ment ToM  to  tbe  city  treasurer  for  collection. 
It  is  clear  that  no  city  officer  or  department 
has  any  right  to  change  tbe  assessment  as 
fixed  by  the  arbitrary,  definite  rule  of  the 
statote^  which  excludes  aH  consideration  of 
the  question  of  benefits.  It  also  seems  un- 
reasonable that  the  legldatnre  should  confer 
upon  the  authority  to  Improve  streets 
and  provide  the  necessary  revalue  by  qwclal 
assessments,  and  at  the  same  fime  deny  the 
dty  officers  the  power  to  make  valid  assess- 


menta.  And  this  is  precisely  what  Is  done 
If  the  ofBoen  are  confined  to  the  defi- 
nite, fixed  rule,  and  the  court,  when  it  comes 
to  enforce  the  assessment,  has  power  to  over- 
throw it  because  not  made  on  a  legal  basis. 
It  places  the  legislature  in  the  awkward  posi- 
tion of  reaulring  the  assessing  officers,  in 
making  the  assessments  and  in  providing  & 
fond  for  payment  of  the  contractor,  to  follow 
one  rule,  which  excludes  the  consideration 
of  benefits,  and  the  court  In  enforcing  the  as- 
sessments, to  follow  an  entirely  different  one, 
which  indudes  the  consideration  of  benefits. 
The  situation  tbe  court  thus  finds  itself  In, 
la  reviewing  tbe  assessments,  Is  truly  unique. 
If  it  finds  that  the  assessing  officers  have 
made  the  assessments  in  tbe  manner  required 
of  them  by  the  law,  It  must  then  hold  tbe 
assessments  Invalid,  not  because  the  assess- 
ing officers  have  violated  tbe  law,  but  because 
tbey  have  not  violated  It 

Another  reason  why  I  believe  the  lawmak- 
ers Intended  that  the  assessments,  as  appor- 
tioned by  the  board  of  works  under  the  rule 
prescribed,  should  constitute  an  Incontestable 
charge  against  the  property,  is  the  absence  of 
any  provision,  for  the  payment  of  a  defldt  In 
the  assessments  to  meet  tbe  CMitract  price 
when  they  have  been  adjusted  to  the  basis 
of  actual  benefits.  The  total  assessments  au- 
thorized by  tbe  law  In  any  case  are  limited 
to  the  amount  of  the  contract  price  plus  in- 
cidental expenses.  This  limitation  obviously 
purposes  the  raising  of  only  enoi^h  money  to 
pay  the  contractor  and  expwAee.  It  Is  ex- 
pressly provided  that  the  city  shah  be  liable 
to  the  contractor  only  to  the  extent  of  the 
money  collected  by  It  from  the  assessments, 
thus  constituting  the  assessnfent  roll  the  only 
source  of  paymMit  for  the  work;  and  it  seems 
Incredible  that  the  legislature,  in  providing  a 
system  at  public  improvements,  shonld  pur- 
posely imperil  fair  dealing,  by  providing 
means  whereby  the  contract  price  of  an  im- 
provement aitet  the  contract  has  been  faith- 
fully performed,  shall  be  subject  to  Indefinite 
reduction,  by  requiring  It  to  be  scaled  down 
by  tbe  court  to  the  basis  of  actual  qjeclal 
benefits  conferred  by  tbe  improvement  upon 
abutters.  Where  would  such  a  power  lead  to? 
If  tbe  net  sum  of  actual  spedal  benefits  con- 
ferred is  to  be  the  ultimate  sum  realized  upon 
the  contract  and  these  twneflts  are  to  be 
determined  uj>on  the  testimony  of  the  friends 
and  neighbors  of  the  abutters,  what  can  form 
the  basis  upon  which  the  contrador  can 
reckon  his  bid?  Manifestly,  fbae  can  be  no 
reUable  basis  to  count  upon,  and  no  bidding 
at  a  fair  price;  and  such  a  power,  even  it  It 
does  not  Impair  the  obligation  of  cmtracts. 
would  be  dearly  against  public  policy. 

Still  another  reason  appears  why  the  leg  i- 
latnre  did  not  Intend  that  the  court  shall  ad- 
just assessments  to  ibe  basis  of  benefits.  Tt 
Is  very  dear  that  that  body  fully  understood 
the  scope  and  meaning  of  "a  bearing,"  with- 
in the  constitutional  requirement  In  the  con- 
demnation of  property  for  the  opdiing  of 
streets  and  other  city  purposes,  It  la  provided 
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In  secUons  63  to  68,  IncloslTe,  of  the  diar* 
ter  (being  sections  3834  to  3S40,  IncluslTe, 
(Burns'  KeT.  St  1804),  tbat,  when  the  board 
of  public  works  shall  determine  to  make  an 
appropriation  of  lands,  tbey  shall  adopt  and 
publish  a  resolution  to  that  effect,  giving 
therein  a  description  of  the  property  to  be 
taken,  and  a  time  for  hearing  of  remonstran- 
ces, and,  after  consideration  of  the  remon- 
strances, It  shall  confirm,  modify,  or  rescind 
the  original  resolution, — the  same  proceeding 
that  Is  required  when  It  decides  upon  a  street 
Improvement.  When  final  action  ts  had  upon 
the  resolutloD,  the  hoard  Is  then  required  to 
prepare  a  roll  of  the  property  damaged  or 
benefited  by  the  opening  of  the  proposed 
street,  and  names  of  owners,  and  shall  there- 
upon assess  the  damages  and  benefits  to  each 
piece  of  property  on  said  roll.  Upon  the  com- 
pletion of  said  assessments  the  board  shall 
cause  a  written  notice  to  be  served  upon  the 
owner  of  each  piece  of  property,  showing  the 
amount  of  the  assessment,  and  naming  a 
place  and  time,  not  less  than  10  days,  when 
the  board  will  hear  all  persons  aggrieved  on 
the  question  of  the  amount  of  the  awards  and 
assessments;  and,  If  such  owner -Is  a  nonresi- 
dent, notice  shall  be  given  by  publication, 
and.  If  a  minor,  the  board  shall,  by  the  prop- 
er proceeding,  procure  the  appointment  of  a 
guardian  for  such  Infant  and  then  serve  such 
notice  upon  such  guardian.  And  upon  the 
day  fixed  the  board  shall  hear  all  remonstran- 
ces, and  shall  thereupon  sustain  or  modify 
puch  awards  and  assessments;  and  any  per- 
son feeling  aggrieved  by  this  final  action  of 
the  board  may  within  20  days  appeal  from  the 
board  to  the  circuit  or  superior  court,  and 
such  court  shall  hear  the  question  of  dam- 
ages and  benefits  de  novo,  and  confirm,  low- 
er, or  Increase  the  sum  as  it  may  deem  Just. 
Upon  the  completion  of  the  assessment  roll 
In  this  way,  the  same  shall  be  forthwith  de- 
livered to  the  department  of  finance,  and  the 
assessments  from  that  time  shall  be  a  lien 
upon  the  property,  superior  to  all  Ileus  except 
taxes.  The  department  of  finance  shall  at 
once  prepare  a  duplicate  of  the  assessment 
roll  and  deliver  It  to  the  city  treasurer,  "and 
the  duties  of  the  treasurer  and  the  depart- 
ment of  finance.  In  respect  thereto,  shall  he 
the  same  as  are  hereinafter  more  specifically 
prescribed  with  regard  to  assessments  for 
street  Improvements."  By  the  language  just 
quoted.  It  is  obvious  that  the  legislature  had 
In  mind  at  the  time  the  method  to  be  pursued 
In  assessing  the  cost  of  a  street  improve- 
ment—a subject  that  next  follows  in  the  stat- 
ute,—and  equally  obvious  from  the  foregoing 
provisions  that  It  knew  not  only  what  is 
meant  by  a  "hearing  as  to  benefits,"  but  was 
capable  of  employing  apt  and  suitable  lan- 
guage In  expressing  that  meaning.  Can  It  be, 
then,  that  a  legislatuie,  feeling  It  expedient 
to  provide  In  such  elaborate  detail  for  due  pro- 
cess of  law  In  respect  to  the  opening  of 
streets,  in  providing  for  the  Improvement  of 
streets,  after  prescribli^  a  definite  and  fixed 
rale  for  the  guidance  of  assessing  officers  (a 


rule  from  which  there  can  be  no  departnie. 
however  apparent  it  may  be  to  Hie  assessfng 
officers  tliat  under  the  rule  the  amount  of  an 
assessment  is  in  excess  of  the  benefits), 
should,  in  awarding  due  process  of  law,  con- 
tent itself  with  a  single.  Isolated  dause  In  a 
subsequent  section, — that  In  suits  to  enforce 
the  assessment  made  in  the  way  commanded, 
the  defendant  "may  contMt  the  amoont  of 
the  assessment"?  To  say  that  a  hearing  as 
to  benefits  in  street-Improvement  cases  Is  con- 
templated by  the  act,  as  in  street-opening  cas- 
es, is  to  admit  the  unanswerable  question, 
why  did  the  lef^slature  deem  it  proper  and 
necessary  to  so  fully  prescribe  It  In  one  case, 
and  omit  It  In  the  other?  It  is  also  a  familiar 
rule  of  construction  that  "when  two  Inctm- 
Blstent  provisions  appear  In  a  statute,  that 
one  must  stand  which  is  In  harmony  with  the 
spirit  and  other  provisions  of  the  same  act. 
Here  It  is  imperatively  commanded  that  the 
total  cost  of  an  Improvement  shall  be  appor- 
tioned upon  the  frontage  by  the  running  foot; 
and  in  the  same  section,  authorizing  the  de- 
fendant to  contest  the  amount  of  his  assess- 
ment. It  Is  subsequently  provided  that  In 
such  suit  the  court  shall  give  the  plaintUT 
judgment  for  the  amount  of  the  assessment, 
—principal.  Interest  and  costs.  It  seems  to 
me  that  what  Is  meant  by  the  language  "may 
contest  the  amount  of  the  assessment*  Is 
that  the  defendant  may  require  the  amount  to 
be  brought  to  the  accurate  result,  as  It  should 
be,  from  a  due  aH>lIcatIon  of  the  law.  If  he 
has  been  assessed  on  50  feet  and  he  owns 
but  45,  this  Irregularity  must  be  corrected, 
and  the  court  give  judgment  for  the  full 
amount  of  the  assessment  as  it  would  have 
been  If  no  error  had  been  committed.  Under 
this  construction  the  statute  becomes  one  con- 
sistent harmonious  system,— a  system  that 
not  only  mokes  provision  for  the  making  of 
Improvements,  but  also  for  paying  for  tlie 
same,  yet  a  system  violative  of  the  twen- 
ty-first section  of  our  bill  of  rights,  and  of  the 
fifth  and  fourteenth  amendments  to  the  fed- 
eral constitution. 

Finally,  conceding  that  the  charter  gives  to 
property  owners  who  do  not  sign  the  waiver 
the  right  to  contest  the  amount  of  their  as- 
sessment on  the  tuisls  of  actual' benefits,  it  is 
very  certain  that  It  does  not  give  those  who 
do  not  sign  a  waiver  the  same  right  This,  to 
my  mind.  Is  one  of  the  chief  vices  of  the 
law.  I  am  loath  to  believe  that  the  lawmak- 
ers Intended  that  one  class  of  abutters  should 
pay  such  part  of  the  cost  of  an  Improvement 
as  equals  the  sum  of  special  benefits  received 
by  them,  and  that  another  class  should  pay 
the  balance  of  the  cost,  without  reference  to 
the  question  of  benefits.  The  clear  purpose 
of  the  provision  Is  to  give  those  who  are 
unable  to  pay  the  exaction  In  a  lump  sum  tlie 
chance  to  save  their  proper^  by  paying  in  In- 
stallments, through  a  long  term  of  years;  at 
a  moderate  rate  of  Interest.  The  purpose  Is 
to  benefit  those  of  small  means  without  Injury 
to  the  contractor  or  those  who  pay  In  full, 
and.  white  not  reeving  them  troax  an  eqnal 
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and  Just  Bliare  of  the  cott  of  an  Improvement; 
It  vas  obviously  intended  to  put  them  tat  a 
situation  to  pay  their  part  without  oppre»- 
or  serious  loss.  Surely  It  was  not  In- 
tended that  the  Impecunious  person  should 
pay  a  greater  portion  of  the  cost  than  his 
mc»e  fortunate  neighbor,  yet  the  ruUug  leads 
to  that  result  If  those  who  do  not  avail 
themselves  of  the  rlgbt  to  pay  by  installmenta 
are  permitted  to  reduce  their  asseflsmentB  to 
the  sum  of  actual  benefits  received,  the  residt 
will  necessarily  follow  that  contractors  will 
demand  an  unfair  prices  in  anticipation  of  m 
losBupontbisdassof assessments.  Itcanmaka 
no  difference  to  those  who  are  prosperous  and 
prepared  to  pay  In  full  whether  the  contract 
price  Is  reasonable  or  unreasonable,  fair  or 
unfair,  since  In  do  event  can  they  be  re- 
quired to  pay  more  than  the  amount  of  beue- 
flts  received.  It  is  therefore  that  class  of 
abutters  who  are  unable  to  pay  their  assess- 
ments In  a  lump  sum,  and  who  are  com- 
pelled to  sign  a  waiver  to  secure  the  rlgbt  to 
pay  by  lustallmeats.  who  must  ultimately 
bear  the  entire  burden  of  exorbitant  con- 
tracts and  improvident  Improvements.  To 
illustrate:  An  Improvement  at  a  fair  price 
coets  ¥10,000,  but  the  sum  of  actual  special 
benefits  conferred  is  but  $5,000.  Those  own- 
ing two-fifths  of  the  frontage  are  able  and 
will  pa;  their  assessments  in  ^f uU,  end  are 
assessed  tlie  total  sum  of  $4,000.  Those  own- 
ing three-fifths  of  the  frontage  are  not  able 
to  pay  In  lump  sum,  and  are  assessed  the 
total  of  $6,000.  Those  owning  the  two-fifths 
refuse  to  sign  a  waiver,  contest  for  actual 
special  benefits,  and  reduce  their  assessments 
from  $1,000  to  $2,000.  The  contractor  must 
therefore  lose  $2,000  of  bis  contract  price. 
But  suppose  the  contractor  anticipates  this  re- 
sult, and  makes  bis  bid  $13,000,  instead  of 
$10,000;  then  there  must  be  assessed  against 
the  nonwaivers  $6,200,  and  against  those  who 
sign  the  waiver  $7,800.  But  the  nonwaivers 
will  require  a  reduction  of  the  sum  assessed 
against  them  from  $6,200  to  $2,000,  the  sum 
of  their  actual  benefits,  and  the  contractor 
must  even  then  be  content  witb  $9,800,  which 
ia  $200  less  than  a  fair  price  for  the  work; 
and  those  who  signed  the  waiver,  and  those 
whose  special  benefits,  on  the  same  ratio,  are 
but.  $3,000,  are  required  to  pay  $7,800,  being 
$4,800  in  excess  of  benefits,  and  the  excess 
thus  exacted  of  them  being  about  4S  per 
cent,  of  the  total  sum  paid  for  the  work. 
Can  It  be  that  the  law  will  sanction  such  a 
possibility?  And  yet  it  is  much  more  than  a 
possibility.  The  principle  will  operate  In 
some  degree  In  every  improvement  mad&  If 
the  assessments  are  demanded  alike  from  all 
abutters,  as  originally  made  by  the  board  of 
works,  as  I  think  it  was  intended  they  should 
l>e,  then  the  extension  of  time  for  payment, 
while  It  can  Injure  no  one,  will  be  a  sub- 
stantlaJ  benefit  to  those  of  small  means;  and 
I  cannot,  therefore,  In  the  absence  of  clear 
and  explicit  terms,  yield  to  that  construction 
of  the  law  which  will  accord  to  the  proq)er> 
ous  the  right  to  demand  that  his  aasessment 


diall  not  exceed  his-  benefit,  when  the  aa<- 
dse  of  that  right  wltl  effect  a  material  In- 
crease in  the  burden  of  the  hapless  cottager, 
who  must  choose  between  the  dire  alterna- 
tives of  giving  up  his  property  or  submitting 
to  an  unjust  exaction.  A  statute  Intended  as 
a  beneficence  to  that  class  of  society  whose 
rights  the  law  cautiously  guards  should  not 
by  constructlcm  be  turned  into  an  instrument 
(tf  oppression.  It  la  no  answer  to  say  that 
the  waiver  constitutes  a  new  contract  upon 
a  sufficient  consideration,  made  with  the  eyes 
open,  when  the  statute  shows  upon  its  face 
that  such  contracts  are  m  may  be  <whlch 
amounts  to  the  same  thing)  securad  bj  * 
spedea  of  coerdfHi. 


(SB  tnH.  App.  30?) 
BOMB  IKS.  GO.  T.  STLVESTESL 

(Appellate  Court  of  Indiana.    June  26,  1900.) 

INSURANCE— PROOF  OF  LOSS— WATYBR— PROOF 
—SUFFICIENCY— PREMATURE  SUIT— REPLY- 
VERIFICATION  —  POLICY  —  APPUOATION  — 
BLANK  FILLED  OUT  BY  AGENT— KNOWLKDQB 
OF  AGENT— ANSWER— SUFFICIENCY— V  ALUS 
OF  PROPERTY— COMPETENCY  OF  WITNESS- 
CROSS-EXAMINATION— DISCRBTION  OF  couai* 
—INSTRUCTIONS— REFUSAI* 

1.  A  complaint  which  alleged  that,  in  less 
than  15  days  after  the  fire,  plaintiff  notified  the 
company  of  the  loss,  in  writing,  and  that  in  2 
or  3  days  thereafter  It  sent  an  asent  to  exam- 
ine the  property,  who  notified  plaintiff  that  the 
loss  would  not  be  paid  in  full,  and  within  less 
than  GO  daye  the  company  notified  him  that  the 
loss  would  not  be  paid,  sufficiently  averted  a 
waiver  by  the  company  of  proof  of  loss. 

2.  Where  a  fire  insnrance  policy  provided 
that  the  company  should  pay  the  loss  within  00 
days  after  receiving  proof  of  loss,  and  a  com- 
plaint was  filed  August  30th  which  alleged  that 
plaintiff  notified  the  company  of  the  loss  June 
23d,  and  that  its  adjuster  in  two  or  three  days 
thereafter  made  Inquiry  into  the  facta  and  noti- 
fied plaintiff  that  the  loss  would  not  be  paid, 
an  objection  that  the  action  was  premature 
was  not  well  taken. 

3.  Where  the  answer  alleged  that  the  Insur- 
ance policy  sued  on  was  obtained  on  the  writ- 
tea  application  of  plaintiff,  and  that  it  con- 
tained warranties  and  rmreBentatlons  which 
were  false  and  made  with  Intent  to  deceive  the 
company,  a  reply  which  averred  that  plaintiff 
did  not  live  near  the  property  and  was  not  ac* 
quainted  with  it.  bnt  that  defendant's  ageq^ 
had  insured  It  before  and  was  familiar  with  1^ 
and  filled  out  the  blanks,  of  his  own  knowl- 
edge, to  which  plaintiff,  who  was  nnable  to 
read  or  write,  made  his  mark,  was  not  objec- 
tionable as  an  unv^fied  plea  of  non  est  fao> 
tun. 

4.  An  assignment  of  error  for  refusing  de- 
fendant's motion  to  strike  out  ptalntiOfB  reply 
because  it  consisted  of  argumeotatire  denials 
was  not  well  taken,  since.  If  It  did  consist  of 
argumentative  denials,  error  in  not  striking  it 
out  was  harmless. 

5.  Where  the  answer  alleged  that  the  Insni^ 
aoce  policy  sued  on  was  obtained  on  the  writ- 
ten application  of  plaintiff,  and  that  It  contain- 
ed warranties  and  representations  which  were 
false  and  made  with  intent  to  deceive  the  com- 
pany, a  reply  which  averred  that  plaintiff  did 
not  live  near  the  property  and  was  not  ac- 
quainted witb  it,  bot  that'  defendant's  agent 
had  insured  It  before  and  was  familiar  with  It; 
and  filled  out  blanks  of  his  own  knowledge,  to 
which  plaintiff,  who  was  nnable  to  read  or 
write,  made  his  mark,  was  sufficient  to  avoid 
the  answer*  since  any  misstatements  In  the  ap- 
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plication  made  out  by  tiie  agent  of  the  oom- 
pany  will  be  imputed  to  it  and  not  to  plaintiff, 
and  it  cannot  take  advantage  of  a  wrong  com- 
mitted by  its  own  agrat 

&  EJridence  that  defendant  company  by  Its 
authorized  agent  notified  plaintiff  within  less 
than  60  days  after  the  fire  that  they  would  not 
pay  the  loss  was  sufficient  proof  of  wairer  of 
proof  of  loss  to  sustain  a  verdict  for  plaintifF. 

7.  In  an  action  on  a  fire  insurance  policy,  to 
recover  the  loss  of  a  barn,  fanners  who  had 
built  bams  and  knew  their  value,  and  were  fa- 
miliar with  the  one  in  question  before  and  aft- 
er the  fire,  are  competent  to  testify  to  the  val- 
oe  of  the  property  destroyed. 

8.  In  an  action  on  a  fire  insurance  policy,  the 
exclusion  of  questions  on  cross-examination  of 
plaintiff  as  to  his  convnwtion  with  another 
party  prior  to  the  issaance  of  the  policy,  per- 
taining to  the  taking  out  of  insurance  on  the 
property,  and  to  the  examination  of  the  prop- 
erty by  a  former  guardian  with  a  view  to  re- 
pairing it,  and  to  his  conversations  with  plain- 
tiff as  to  the  extent  of  the  loss,  does  not  show 
an  abuse  of  discretion  on  the  part  of  the  trial 
court  which  wonld  jnstify  the  reversal  of  a 
Judgment  for  plaintifl. 

S.It  is  not  error  to  r^nse  propw  instmc- 
ttona,  where  they  were  sobstantially  covered  by 
those  given  hy  the  conrt  of  its  own  motion. 

Ai^al  from  snperior  conrt,  HadlBoo  conn- 
^;  H.  a  Ryan,  Judge. 

Action  by  the  Home  Insannce  Comjmny 
Against  Harrey  H.  a  Sylvester.  From  a 
Judgment  In  favor  of  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Klttlnger.  Beardon  &  Dlven,  for  appellant. 
Bagot,  Ellison  &  Bagot,  for  appellee. 

WILEY,  J.  Action  by  appellee  against  ap- 
pellant upon  an  insurance  policy,  to  recover 
for  loss  of  property  occasioned  by  fire.  Com- 
plaint In  a  single  paragraph,  answer  In  three 
paragraph's,  and  reply  in  fonr  paragraphs. 
A  demurrer  for  want  of  facts  was  overruled 
to  the  complaint  Demurrers  to  the  second 
and  third  paragraphs  of  answer  and  to  the 
second  and  third  paragraphs  of  reply  were 
overruled.  The  case  was  tried  by  a  Jury,  re- 
sulting in  a  verdict  for  appellee.  Appellant 
moved  for  a  new  trial,  which  was  overrul- 
ed, and  Judgment  rendered  on  verdict.  All 
of  the  attove  rulings  advense  to  the  appellant 
are  assigned  as  error.  In  the  order  of  the 
argument  of  counsel,  we  will  first  discuss 
the  sufficiency  of  the  complaint. 

Objection  Is  urged  to  the  complaint  on  the 
ground  that  there  la  no  averment  of  proof 
of  loes,  and  no  sufficient  averment  showing 
a  waiver  of  proof.  The  policy  sued  on  con- 
tains these  provisions:  (a)  That  in  case  of 
loss  the  assured  was  required  to  give  appel- 
lant notice  thereof  within  15  days;  and  (b) 
make  proof  of  loss  within  60  days;  and  (c) 
that,  if  the  assured  complied  with  all  the 
conditions  of  the  policy  to  be  performed  by 
blm,  appellant  was  to  pay  the  loss  within 
60  days  after  receiving  proof  of  the  loss. 
The  fire  occurred  June  22,  1897,  and  the 
building  Insured  was  totally  destroyed.  The 
complaint  avers  a  performanro  of  all  the 
conditions  of  the  ixdlcy  on  the  part  of  app^ 
lee;  that  In,  less  than  15  days  after  the  lixB 


he  notlOed  appellant  of  tiie  loss.  In  writing: 
that  In  2  or  S  days  thereafter  a^eliant  waiv- 
ed any  additional  or  other  proof  of  loss,  by 
sending  Its  adjuatw  to  adjnst  the  loss;  tlmt 
said  adjuster  proceeded  to  adjust  the  Iossl 
and  notified  appellee  that  said  loss  would 
not  be  paid  In  full,  and  offered  an>ellee  mon- 
ey In  settlement,  and  did  not  ask  him  to 
furnish  any  proof;  that  thereafter,  and  with- 
in 60  days  after  the  fire,  a^c^nt  notified 
appellee  that  It  would  not  pay  said  loss. 
These  averments  are  sufficient  to  obviate  the 
objections  named.  It  is  the  firmly  establish- 
ed role  In  this  state  that  If  an  insurance 
company  has  been  notified  of  a  loes  under  a 
policy  issued  by  It,  and  denies  liability  and 
refuses  to  pay,  such  facts  constitute  a  com- 
plete waiver  of  proof  of  loss.  Insurance  Co. 
V.  Sbryer,  8S  Ind.  333;  Bowlus  v.  Insorance 
Co.,  133  Ind.  106,  32  N.  E.  31»,  20  L.  B.  A. 
400;  Little  V.  Insurance  Co.,  123  Mass.  380: 
Insurance  Co.  v.  Chew,  11  Ind.  App.  330,  38 
N.  E.  417;  Assurance  Co.  v.  McOarty,  18 
Ind.  App.  449,  48  N.  E.  266;  Insurance  Co.  v. 
Strebe,  16  Ind.  App.  110,  44  N.  B.  768;  Insui^ 
ance  Oo.  t.  Boyd,  19  Ind.  Ai^  ITS;  4»  N.  K 
286. 

It  Is  also  urged  that  the  complaint  shows 
that  the  action  was  prematurely  brought.  It 
Is  averred  that  appellee  notified  appellant 
of  the  loss  June  23d,  and  that  within  two 
or  three  days  from  that  time  appellant  sent 
Its  adjuster  to  adjust  and  settle  the  loes: 
tbat  said  adjuster  then  notified  the  appellee 
that  the  loss  would  not  be  paid.  This  was 
a  denial  of  liability,  and,  as  we  have  seen, 
a  complete  waiver  of  proof  of  loss.  This  de- 
nial of  liability  was  not  later  than  June  2Gth, 
as  shown  by  the  complaint;  and,  as  the  rec- 
ord shows  the  action  was  commenced  Au- 
gust 30th,  the  objection  urged  to  the  cmd- 
plalnt  that  the  action  was  prematura 
brought  is  without  merit. 

The  next  question  discussed  by  appellant 
Is  the  overruling  of  Its  motion  to  strike  out 
the  second  and  third  paragraphs  of  reply. 
The  motion  was  In  writing,  and  the  reasons 
assigned  are  (1)  tbat  neither  of  said  para- 
graphs Is  verified;  (2^  that  they  are  each  an 
argumentative  denial;  and  (3)  that  they  do 
not  contain  averments  sufficient  to  avoid  the 
answer.  These  paragraphs  of  reply  are  di- 
rected to  the  second  and  third  paragraphs  of 
answer,  and  In  these  answers  It  Is  allexed 
that  the  policy  sued  on  was  issued  npon  a 
written  application  made  and  signed  by  ap- 
pellee; that  It  contained  certain  warranties 
and  representations  which  were  alleged  to 
be  false  and  misleading;  that  they  were 
made  with  that  intent  and  purpose,  and  did 
work  fraud  and  deceit  on  appellant.  For 
the  purpose  of  disposing  of  the  motion  to 
strike  out  these  paragraphs  of  reply.  It  Is 
not  necessary  to  refer  In  detail  to  all  the  spe- 
cific averments  of  the  second  and  tblrct  para- 
graphs of  answer.  The  second  paragraph  ttf 
reply  avers  that  one  Alexander  was  the 
agent  of  appellant,  and  vrtM  authorised  to  ao- 
U<dt  Insnrautt  for  It;  thi^  when  he  made 
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application  for  the  policy  sned  on,  he  did 
not  live  near  the  property  destroyed;  that 
aald  Alexander  came  to  appellee  to  solicit 
said  insurance;  that  he  had  formerly  taken 
aiipllcations  to  Insure  the  same  property; 
that  he  had  with  him  a  blank  application; 
that  appellee  conld  neither  read  nor  write; 
that  Alexander  knew  aald  fact;  that  he  In* 
formed  said  agent  that  he  was  not  well  ac- 
quainted with  the  condition  of  the  property; 
that  said  Alexander,  as  anch  agent,  told  ap- 
pellee that  he  was  well  acquainted  with  said 
property,  and  had  written  insurance  on  it 
before;  and  that  tliereupon  said  Alexander 
filled  in  all  the  answers  In  said  application, 
upon  his  own  knowledge;  and  that  appellee 
signed  it  by  his  mark.  The  third  paragraph 
of  reply  Is  substantially  like  the  second,  ex- 
cept it  avers  that  appellee  signed  the  appli- 
cation, by  his  mark,  in  blank,  upon  the 
promise  that  said  Alexander  would  correct- 
ly and  honestly  answer  all  the  questions 
therein,  and  that  in  the  absence  of  the  ap- 
pellee said  Alexander  did  write  all  the  an- 
swers in  said  application.  The  mling  of  the 
court  to  strike  out  ttiese  paragraphs  of  the 
reply  must  be  decided  upon  reasons  assign- 
ed In  the  written  motion.  The  first  reason 
In  the  motion  was  that  the  paragraphs  were 
not  verifled.  It  is  urged  tbat  the  replies 
were  pleas  of  non  est  factum,  and  hence 
were  bad,  because  not  Terlfled.  We  cannot 
take  this  view  of  them.  They  were  pleaded 
in  bar  of  facts  stated  In  the  second  and 
third  paragraphs  of  answer,  and  It  was  not 
necessary  that  they  be  verified.  There  Is 
nothing  In  the  second  objection,  tbat  the 
second  and  third  paragraphs  of  reply  were 
argumentative  denials.  If  they  did  not 
amount  to  more  than  argumentative  denials, 
OTerruIlng  the  motion  to  strike  them  out 
C9uld  not  have  harmed  appellant;  and,  even 
If  It  was  error  to  overrule  the  motion,  It 
would  be  no  c^^use  for  reversal,  because 
harmless.  Courts  do  not  reverse  judgments 
for  harmless  errors.  The  objection  that 
they  state  mostly  evidentiary  facts  is  not  a 
sufficient  ground  upon  which  to  base  an  er- 
ror In  refusing  to  strike  them  out.  And  the 
further  objection  that  the  averments  are 
not  sufficient  to  avoid  the  answer  is  not 
well  taken.  It  .is  the  settled  law  In  this 
state  tbat  where  an  agent  of  an  Insurance 
company,  wblle  acting  within  the  scope  of 
his  authority,  fills  the  blanks  of  an  ap- 
plication for  Insurance,  and  It  contains  a 
misstatement  not  authorized  by  the  party 
who  signs  it,  the  wrong,  If  any,  will  be  im- 
puted to  the  company,  and  not  to  the  In- 
sured. Plckel  V.  Insurance  Co.,  110  Ind.  291, 
21  N.  E.  898.  In  Rodgers  v.  Insurance  Co., 
121  Ind.  570,  23  N.  B.  498,  a  similar  ques- 
tion was  presented,  and  In  deciding  It  the 
court  said:  "If  the  application  contains  any 
false  statements  or  answers  to  questions.  It 
Is  the  fault  of  appellee's  agent  It  was  he 
who  framed  and  wrote  them,  end  procured 
the  application  to  be  signed  containing  them. 
If  any  wrong  was  done.  If  any  false  state- 
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ment  wfl^  made,  It  was  done,  as  stated,  by 
appellee's  agent,  and  It  cannot  take  the  bene- 
fit of  a  wrong  committed  by  Its  own  agent 
to  defeat  the  payment  of  the  loss.** '  See 
Howe  T.  Society.  7  Ind.  App.  686,  84  N.  B. 
830;  Insurance  Oo.  t.  Ohew,  U  Ind.  App.  880, 
38  N.  B.  417;  Insurance  Co.  t.  Leon,  188  Ind. 
686.  87  N.  B.  684;  Bowlus  r.  Insurance  Go» 
133  Ind.  106,  32  N.  E.  319,  20  L.  R.  A.  400. 
Here  each  paragraph  of  reply  shows  that  ap- 
pellee did  not  llTe  near  the  property  insured: 
that  he  did  not  know  the  conditltm  It  was 
In;  that  he  Informed  the  agent  of  that  fact; 
that  the  agent  told  him  he  knew  the  prop- 
erty well,  and  would  correctly  fill  the  blanks; 
tbat  he  did  fill  them  as  they  appeared;  and 
that  appellee  had  no  i»art  therein.  It  appear- 
ing that  Alexander  was  the  duly-authorized 
agent  of  appellant  to  solicit  and  write  tasat- 
ance,  it  must  be  held  tbat  when  acting  In 
that  capacity  lie  was  within  the  line  of  his 
duty  and  the  scope  of  his  authority;  and  Uie 
.wrong,  If  any.  In  making  false  answers,  was 
the  wrong  of  the  company,  and  not  the  ap- 
pellee, and  that  payment  of  the  loss  cannot 
be  thus  avoided. 

Counsel  next  discuss  the  overruling  of  the 
demurrer  to  the  second  and  third  para- 
graphs of  reply.  What  we  have  said  on  tite 
motion  to  strike  out  applies  with  equal  force 
to  the  demurrer.  Each  of  these  paragraphs 
of  reply  was  .good,  and  the  court'  correctly 
overruled  the  demurrer  thereto. 

The  fifth  specification  of  the  assignment  of 
error  is  that  the  court  erred  In  overmllhg  the 
motion  for  a  new  trial  The  motloa  for  a 
new  trial  contained  63  reasons.  We  will  no- 
tice only  those  discussed. 

The  first,  second,  and  third  reasons  (that 
the  verdict  is  contrary  to  the  law  aud  the 
evidence,  and  not  supported  by  sufficient 
evidence)  may  be  considered  together.  The 
first  question  under  this  head  discussed  Is 
that  the  evidence  wholly  falls  to  show  tbat 
there  was  any  proof  of  loss,  or  a  waiver  of 
such  proof.  Upon  the  latter  proposition 
there  Is  an  abundance  of  evidence  showing 
a  waiver,  and  the  Jury  expressly  find,  in  an- 
swer to  an  interrogatory,  that  appellant,  by 
its  authorized  agent  and  adjuster,  notified 
appellee  that  the  company  would  not  pay 
the  loss,  and  he  need  not  bother  them  about 
It  It  having  been  established  by  competent 
evidence  that  appellant  declined  to  pay  the 
loss  .and  denied  liability,  no  proof  of  loss  was 
necessary.  Upon  this  proposition  we  have 
above  cited  the  authorities. 

It  Is  next  urged  tbat  the  court  erred  In  per- 
mitting certain  witnesses  to  testify  as  to  the 
value  of  the  property  destroyed.  The  objec- 
tion to  their  evidence  rested  upon  the  ground 
that  they  had  not  shown  themselves  compe- 
tent to  testify  as  to  the  value.  These  wltoess- 
es  were  farmers,  who  had  built  and  owned 
bams,  Imew  their  value,  and  were  acguatot- 
ed  with  appellee's  bam  and  Its  condition  be- 
fore the  fire.  The  court  In  our  Judgment 
did  not  err  In  admitting  such  evidence.  But 
if  such  evidence  was  not  properly  admitted. 
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|t  iB  erldent  tbat  It  waa  harmless*  for  tbe 
Jury  fixed  ,the  value  at  even  less  than  ap- 
pellant's adjuster  placed  It. 

The  eleventh,  twelfth,  and  thirteenth  rea- 
sons for  a  Dew  trial  allege  error  of  the  court 
In  sustaining  objections  to  questions  pro- 
pounded appellee  on  cross-examination,  and 
In  refusing  -to  permit  blm  to  answer  them. 
These  questions  propounded  to  appellee  re- 
lated: First,  to  a  conversation  with  a  per- 
son named,  pertaining  to  taking  out  an  In- 
surance policy  on  the  barn,  before  the  policy 
In  suit  was  Issued;  second,  to  an  examina- 
tion of  the  barn  by  a  former  guardian  of  ap< 
pellee,  with  a  view  of  repairing  it;  and, 
third,  to  a  conversation  appellee  bad  with 
his  former  ^ardlan,  after  the  fire,  as  to 
the  value  of  the  bam,  and  what  such  former 
guardian  said  to  blm.  Appellant's  counsel 
have  not  suggested  any  tangible  reason 
against  the  action  of  the  court  In  sustaining 
these  several  objections  upon  which  any  re- 
versible error  can  be  predicated.  The  extent 
to  which  the  cross-examination  of  a  wltness^ 
may  be  carried  Is  largely  under  the  control 
of  the  court,  and  a  cause  will  not  be  revers- 
ed on  account  of  the  discretion  exercised  by 
the  court,  unless  It  appears  that  such  discre- 
tion has  been  abused  to  the  Injury  of  the  com- 
plaining party.  Honk  t.  Branson,  17  Ind. 
App.  119,  45  N.  E.  78:  Shields  v.  State,  149 
Ind.  3^,  49  N.  E.  351;  Freeman  t.  Hutchin- 
son, 15  Ind.  App.  639,  43  N.  B.  16;  Payne  v. 
Goldbacta,  14  Ind.  App.  100,  42  N.  E.  642; 
GimianA  t.  State.  IS  Ind.  App.  651,  42  N.  B. 
-J38;  Railroad  Co.  t.  Barnes,  10  Ind.  App. 
460.  38  N.  B.  428:  McDonald  v.  McDonald, 
142  Ind.  55,  41  N.  B.  336;  Pennsylvania  Co. 
v.  Newmeyer,  129  Ind.  401.  28  N.  E.  86a 
After  a  careful  examination  of  the  evidence 
In  chief  of  appellee,  we  cannot  say  that  the 
trial  court  abused  Its  discretion.  Another 
reason  why  the  court  properly  sustained 
these  objections  to  these  questions  la  tiiat 
they  were  not  pertinent  to  the  examination 
in  chief.  It  Is  settied  law  that  the  cross- 
examination  01  a  witness  must  be  confined 
to  the  general  subject-matter  upon  which  he 
testified  on  his  lamination  In  chief.  Slber- 
ry  V.  State.  149  Ind.  684,  39  N.  E.  936;  Miller 
v.  Dill,  149  Ind.  326.  49  N.  B.  272;  Gemmlll 
V.  State,  16  Ind.  App.  154,  43  N.  B.  909. 
There  was  no  error  In  the  rulings  of  the 
court  under  consideration. 

As  to  the  fifteenth  and  sixteenth  reasons 
/or  a  new  trial,  appellant  has  not  called  our 
Attention  to  the  particular  part  of  the  rec- 
ord where  the  questions  asked  to  be  decided 
may  be  found,  and  hence  has  waived  its 
right  to  have  them  decided,  under  rule  25 
of  this  conrt  and  repeated  decisions  thereun- 
der. 

The  seventeenth  to  the  twenty-sixth  rea- 
sons for  a  new  trial,  Inclusive,  relate  to  the 
admission  and  rejection  of  certain  evidence. 
A  detailed  discussion  of  the  many  questions 
thus  raised  would  require  much  time,  with- 
out corresponding  fruitful  results.  We  have 
examined  all  such  questions,  and  are  clearly 


of  the  opinion  that,  in  its  rulings  relating 
thereto,  the  trial  court  did  not  commit  any 

reversible  error. 

The  thirtieth  to  the  sixty-second  reasons 
for  a  new  trial.  Inclusive,  attack  the  action 
of  the  court  In  giving.  In  refusing  to  give, 
and  in  giving  as  modified,  certain  specified 
instructions.  From  an  examination  of  all 
the  Instructions  given,  we  are  clearly  of  the 
opinion  that  they  fairly  and  fully  stated  the 
law  within  the  issues,  and  applicable  to  the 
facts  proven.  Some  of  the  Instructions  ten- 
dered by  appellant  and  refused  by  the  court 
correctly  stated  the  law,  but  there  was  no 
error  In  refusing  to  give  them,  for  the  reason 
that  the  court  had  embraced  in  the  instmc- 
tions  given  the  same  subject-matter,  and  had 
fully  stated  the  law  in  reference  thereto. 
The  instructions  given,  relating  to  the  sub- 
ject-matter covered  by  those  refused,  were 
substantially  the  same,  and  in  such  a  case  it 
is  not  error  to  refuse  to  give  a  correct  In- 
struction. Where  the  Jury  is  once  fully  and 
clearly  instructed  upon  a  given  point,  the 
court  is  not  required  to  repeat  the  Instruc- 
tions In  different  language.  Hamilton  v. 
Hanneman,  20  Ind.  App.  16,  50  N.  E.  43; 
SIberry  v.  State,  149  Ind.  684,  39  N.  E.  936; 
Dale  V.  Jones,  15  Ind.  App.  420,  44  N.  E.  316; 
Coal  Co.  T.  Bridgewater,  IS  Ind.  App.  333, 
40  N.  B.  1101. 

A  studied  consideration  of  the  whole  rec- 
ord leads  us  to  the  conclusion  that  the  case 
was  fairly  tried  upon  its  merits,  and  a  Just 
conclusion  reached,  and  appelant  has  failed 
to  call  our  attention  to  any  error  for  which 
a  mandate  of  reversal  should  be  entered. 
Judgment  affirmed. 

CRBAVm  et  aL  V.  l^BWTON  ST.  BY.  00. 

(Snpreme  Judicial  Court  of  Hasaaehowtts. 
Middlesex.  Sept  6^  1900.) 

8TRKBT  RAILROADS— NSQUaBNOB—CON- 

TRI9UT0RT  NEXlIJQmiCB. 

Where,  in  an  action  against  a  street-r&Q- 
way  company  for  injarles  sustained  by  plaln- 
tiffa  by  coliiBion  with  a  car,  there  was  evidence 
from  which  the  Jary  coald  have  found  that 
plaintiffs,  driving  a  wagon,  and  aboirt  to  cross 
the  trscl^  looked  when  they  were  about  15  feet 
from  the  track,  and  saw  the  car  approaching, 
and  each  thought  that  It  was  100  to  105  feet, 
though  in  tact  It  was  then  about  100  feet 
away,  and  was  being  driven  at  the  rate  of  be- 
tween 15  and  17  miles  an  hoar,  in  place  of  8 
miles  an  hour,  as  required  by  the  city  ordi- 
nance, and  that  plaintiffs  drove  on  the  tradi  at 
a  walk,  it  was  error  to  take  the  case  from  tiie 
ury,  since  the  facts  would  authorize  a  fiad- 
ng  that  plaintiffs  thought  the  motorman  saw 
them,  and  would  look  out  for  them,  and  that 
they  were  in  the  exercise  of  dne  care,  whether 
th^  estimate  was  correct  or  not. 

Exceptions  from  superior  court,  Middlesex 
county;  John  H.  Hardy,  Judge. 

Action  by  one  Creavln  and  another  against 
the  Newton  Street-Rallway  Company.  From 
a  Judgment  In  favor  of  defendant,  plainturs 
brhig  exceptions.  Bzceptions  sustained. 
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M.  Connolly  and  Robert  hevt,  for  plain- 
tiffs. George  L,  Mayberry  and  Thomaa  J. 
Kenny,  tor  def  mdant 

ZX>HINO,  J.  Tbe  only  queatKoi  In  fbia 
caae  la  whether  there  wai  evidence  that  the 
plalntlfls  were  In  tbe  exerdee  of  due  care. 
Tbe  plaintiffs  were  InJnred  by  a  colUalon  be- 
tween tbelr  wagon  and  an  electric  car.  The 
idaintifl  Creavln  was  an  expressman,  and 
was  driving  wltb  the  plaintiff  Ck>miors,  who 
was  employed  by  him,  In  an  ordinary  cov- 
ered express  cart,  northeasterly  up  Pine 
Btreetr  to  cross  River  street,  in  West  Newton, 
at  about  half  past  8  o'clock  on  the  evening 
of  December  22d.  The  electric  cars  run  on 
the  southerly  side  of  Blver  street,  close  to 
the  sidewalk  on  that  side  of  the  street  Pine 
dtreet  Intemects  Blver  street  at  an  angle  of 
45  degrees.  The  electric  car  which  struck 
the  plaintiffs  was  going  east  Tbe  plalntUTs' 
wagon  was  struck  about  the  rear  of  the  for- 
ward wheels.  The  body  of  the  wi^on  was 
thrown  to  the  right  and  the  horse  and  for* 
ward  wheels  to  the  left  It  was  a  fair,  star- 
light night  The  plaintiffs  were  driving  at  a 
walk  when  they  were  struck.  There  was 
evidence  In  tbla  case  on  which  the  Jury 
could  have  found  that  both  plaintiffs  looked 
to  see  If  a  car  was  coming,  when,  seated  as 
they  were  In  the  wagon,  they  were  15  feet 
from  the  track;  that  their  view  was  ob- 
structed until  they  reached  that  point;  that 
they  saw  the  car,  and  each  thought  that  It 
was  then  100  to  106  feet  away,  and  that  In 
fact  the  car  was  then  about  100  feet  away; 
that  they  thought  they  had  ample  time  to 
cross  the  tracks,  and  for  that  reason  drove 
across  at  a  walk;  and,  finally,  that  the  car 
was  being  driven  at  the  rate  of  15  to  17 
miles  an  hour.  In  place  of  8  miles  an  hour, 
as  the  city  ordinance  required.  These  facts 
would  authorise  a  finding  that  the  plaintiffs 
thought  that  the  motorman  saw  them,  and 
would  look  out  for  them,  and  that  they  were 
In  the  exercise  of  due  care,  whether  their 
estimates  were  light  or  not  Moreover,  It 
will  be  found,  by  making  the  necessary  com- 
putations, that  their  estimates  were  right; 
that  Is  to  say.  If  the  ear  was  100  feet  away 
when  the  plaintiffs,  seated  in  the  wagon, 
were  15  feet  from  the  track,  the  plaintiffs, 
driving  at  the  rate  of  3%  miles  an  hour, 
would  have  got  across  the  tracks  -wlthoot  a 
collision  If  the  car  had  come  at  the  rate  of 
8  miles  an  hour;  and.  If  the  ear  came  at 
the  rate  of  16  miles  an  hour,  a  collision 
wonld  have  ensued  substantially  as  It  did. 
The  case  shoald  have  been  submitted  to  the 
Jury.  Elxceptlons  sustained. 

(m  uus.  6U) 

WHITE)  V.  DAMB  et  al.  » 
(Supreme  Jodldal  Ooart  of  Hassaehosetta. 
Suffolk.  Sept.  6,  ISOO.) 
HORTOAGBS-ASSIONHKNT-BVIDBNCB. 
Complaiuant's  bill  to  redeem  t  mortgage 
aasigned  oy  her  to  D.  averred  that  the  aaaign- 
ment  was  for  the  accommodation  of  F.  a«  col- 


lateral security  for  the  payment  of  a  iA)te  glr"' 
en  by.  P.  to  D.  There  was  testimony  that  D. 
had  DO  knowledge  of  #ny  agreemeqt  between 
complainant  and  F.  that  the  assignment  as  at 
first  drawn  contained  tbe  words  "as  cbllateral 
secarlty,"  and  that  D.  refused  to  accept  any- 
thing less  thao  an  absolnte  asaigameat  and 
that  complainaat's  hnsband,  who  acted  as  her 
agent  agreed  that  the  assignment  should  be 
absolute.  The  aaslgnment  recited  that  the 
same  shoald  be  **withont  recourse  tO'  the  as- 
Bignor  or  her  legal  representatives."  Held,  that 
a  fiadiag  that  the  assignment  was  intended  to 
be  absomte  was  warranted. 

Exceptions  from  supreme  Judicial  court 
Suffolk  county. 

Suit  in  equity  by  one  White  againat  one 
Dame  and  others.  From  a  decree  in  favor 
of  one  of  defendants,  plaintiff  brings  ex* 
ceptlona.   C^der  affirmed. 

C.  F.  Donnelly,  for  plaintiff.  S.  W.  Nar 
son  and  T.  W.  Proctor,  for  def aidant  Dame. 

UOBTON,  J.  This  is  a  bill  In  equity  to 
redeem  a  mortgage  assigned,  as  the  bill  al- 
leges, by  tbe  plaintiff,  at  the  request  and  for 
the  accommodation  of  defendant  Flanders, 
and  without  any  other  <»nsideration  there- 
for, to  defendant  Dame,  as  collateral  securi- 
ty for  the  payment  of  a  note  of  f  1,200  given 
by  Flanders  to  Dame.  The  bill  also  alleges 
that  the  mortgage  was  subsequently  assign- 
ed by  Dame  to  defendant  Bailey,  that  both 
Dame  and  Bailey  took  their  respective  as- 
signments with  full  knowledge  that  the 
plaintiff  was  the  equitable  owner  of  said 
mortgage,  and  that  Dame  had  full  knowl- 
edge that  the  mortgage  was  assigned  to  him 
as  collateral  security,  and  not  absolutely. 
There  are  also  allegations  that  defendant 
Dame  released  to  Flanders,  who,  as  trustee, 
was  the  owner  of  the  equity  of  redemption, 
certain  lots,  In  violation  of  the  plaintiff's 
rights  as  the  equitable  owner  of  said  mort- 
gage. The  case  was  beard  by  a  single  Jus- 
tice, who  entered  a  decree  dismissing  tlie 
bill,  with  costs,  as  to  Dame,  allowing  the 
plaintiff  to  redeem  from  Bailey  on  payment 
on  or  before  a  certain  date  of  the  amount 
dne  him,  otherwise  to  be  dismissed,  with 
costs,  as  to  him,  and  directing  the  bill  to  be 
retained  as  against  Flanders  for  the  pur- 
pose of  assessing  the  damages  arising  from 
the  nonperformance  of  a  written  agreement 
found  to  have  been  entered  into  between 
him  and  tbe  complainant,  whereby  he  agreed 
to  pay  tbe  note  from  Flanders  to  Dame,  to 
secure  which  it  was  recited  In  the  agreement 
tbe  mortgage  was  assigned  to  Dame,  and  to 
cause  the  mortgage  and  mortgage  note  to  be 
reassigned  to  .the  complainant  The  testi- 
mony was  taken  by  a  commissioner  appoint- 
ed for  the  purpose,  and  Is  before  us.  So 
much  of  the  decree  as  relates  to  Bailey  was 
entered  by  consent  of  the  complainant.  She 
has  not  argued  that  that  portion  of  It  which 
relates  to  Flanders  is  not  correct  The  only 
question  which  she  has  argued  relates  to 
the  disposition  of  the  bill  as  against  Dame, 
and  we  assume,  therefore,  that  the  only  ob- 
jection on  the  part  of  tbe  complainant  to  the 
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decree  !■  to  tbat  portion  which  directs  the 
^111  to  be  dismlgsed,  with  costs,  as  against 
Dame.  The  plaintiff's  right  to  relief  as 
against  Dame  depends  on  her  showing  lliat 
she  assigned  the  mortgage  to  him  as  collat- 
eral secnrltjr,  and  that  he  took  it  aa  collater- 
al security,  not  absolutely.  On  these  points 
the  evidence  was  contradictory.  There  was 
testimony  tending  to  show  that  Dame  had 
no  knowledge  of  the  agreement  between 
Flanders  and  the  plaintiff;  that  tiie  assign- 
ment as  at  fl»t  prepared,  bad  In  it  the 
words  "as  collateral  security,"  and  that 
Dame  refused  to  accept  an  assignment  In 
that  fonn,  or  to  accept  anything  lees  than 
an  absolute  assignment;  and  that  tbe  ^aln- 
tlff*s  husband,  who  was  present  add  acting 
for  her,  agreed  that  tlie  mortgage  should  be 
assigned  absolutely  to  Dame,  and  It  was 
done  with  a  proton  In  tbe  Instrument  of  as- 
signment that  the  same  should  be  *^lthont 
recourse.  In  any  event  to  the  assignor  or  her 
legal  representatlTes."  Whatever,  as  be- 
tween Flanders  and  Dame,  may  have  been 
the  eSect  in  regard  to  the  morticage  of  the 
transaction  which  was  entered  into,  it  Is 
plain,  we  think,  from  the  evidence  above  re- 
ferred to,  and  tTom  the  other  testimony  in 
the  case,  fltat  tbe  court  was  warranted  in 
finding  that  ss  between  the  plaintiff  and 
Dame,  the  assignment  was  Intended  to  con- 
vey, and  did  convey,  absolutely  all  of  the 
rights  of  the  complainant  and  tliat  Dame 
refused  to  accept  an  assignment  on  any  oth- 
er terms.  It  follows  that  the  decree  must 
be  affirmed.  So  ordered. 


(176  Mosa.  510) 

MOBSB  et  al.  V.  INHABITANTS  OF  NAf- 
ICK. 

(Supreme  Jadidal  Oonrt  of  Massachusetts. 
Middlesex.   Sept  6.  1900.) 

WnXS— TRUSTS-LIFE  BSTATBS— PERPBTUI- 
TIBS-PLBADINO. 

1.  Tliat  a  devise  of  land  eave  the  devisee  full 
control,  with  fall  power  to  deed  to  her  granteeti, 
thdr  heirs  and  sssienB,  forever,  did  not  create 
a  fee,  where  all  other  parts  of  tbe  will  indi- 
cated a  life  estate,  wltn  power  in  the  devisee 
to  sell  so  much  as  would  fnsare  her  a  comfort- 
aUs  living,  since  the  provision  as  to  power  to 
seU  dtonld  be  construed  as  inserted  merely  to 
make  clear  devisee's  right  to  sell  in  case  of 
necessity. 

2.  Under  St  1884.  c.  186,  anthoriring  any 
city  or  town  to  receive  and  apply  mone^  for 
the  preservation  and  care  of  any  public  or 
private  burial  place  or  burial  lots,  a  bequest  to 
a  town,  creating  a  trust  to  keep  a  burial  lot 
and  monument  always  in  good  order,  creates  a 
good  perpetual  trust. 

3.  St  18^  c.  186,  authorizes  any  city  or 
town  to  receive  and  apply  moneys  for  the 
preservation  and  care  of  any  public  or  private 
burial  place  or  lots.  ffeJd  that  where  a  tes- 
tator begueatbed  property  to  a  town  as  a  trust 
to  keep  a  burial  lot  and  monument  in  good 
order,  tbe  trust  was  not  Inrslid  by  reason  of 
the  fact  that  the  town  had  ceased  to  own  tbe 
cemetery  at  testator's  death,  since  tbe  statute 
authorizes  a  town  to  be  a  trustee  whether  the 
cemetery  be  onbilc  or  private. 

4.  Under  St.  1884.  e.  186,  aothorlxing  any 
dty  or  town  to  receive  and  apply  moneys  for 
the  preservation  and  care  of  any  public  or 


private  burial  place  or  burial  lots,  a  teatator 
may  establish  a  fund  for  tbe  care  and  beanti* 
fying  of  bis  lot,  and  the  preservation  of  a 
monummt  erected  at  faia  grave,  though  he  doea 
not  own  the  lot  at  decease,  wliere  there  is 
nothing  to  show  the  bequest  conditioned  on  his 
ownership  of  tbe  lot  when  burled. 

6.  A  devise  of  lands  to  a  town,  nudev  St 
1884,  e.  186,  for  the  creation  of  a  trust  for  tbe 
care  of  a  burial  lot  and  monument  was  not 
invalid  because  the  property  devised  consisted 
of  real  estate. 

'6.  Where  testator  devised  lands  to  a  town 
for  the  creation  of  a  trust  for  the  peipetnal 
care  of  a  burial  lot  sud  the  gift  was  m  tbe 
first  Instance  of  the  whole  income,  and  It  was 
provided  that  the  town  should  not  expend  more 
than  4  per  cent  per  annum,  which  waa  a 
trifling  sum,  the  direction  as  to  tbe  expenditure 
should  be  construed  to  refer  to  income  to  an 
amount  not  exceeding  4  per  cent,  on  tbe  prin- 
ciMl.  and  not  to  4  per  cent,  of  tbe  income. 

1.  Where  a  pleading  waa  ittegalar  in  form, 
and  the  parties  submitted  the  case  on  agreed 
facts,  all  questions  of  form  were  waived. 

Action  by  one  Morse  and  others  against 
the  inhabitants  of  Natlck.  From  a  Judgment 
In  favor  of  plaintiffs,  agreed  facta  are  sob- 
mftted.  Jndgmmt  set  aside,  and  entered  for 
defendant 

P.  H.  Ck)oney,  for  tenant  L.  H.  Wake- 
field and  Henry  Hogan.  for  def«idaat 

MORTON.  J.  It  U  dear,  we  think,  that 
Mrs.  Rockwood  took  under  her  brother's  win 
only  a  life  estate  la  tJie  rest  and  Eealdue, 
with  power  "to  sell  and  dispose  of  so  much 
*  *  *  as  wlU  Insure  her  a  comfortaUe 
living."  Smith  Snow,  128  Mass.  823;  Kel- 
ley  V.  Melns.  186  Mass.  2S1;  Welsh  v.  Wood- 
bury, 144  Mass.  542.  11  N.  B.  m  There  is 
nothing  which  gives  her  a  poww  to  dlspoee 
of  it  by  wlU.  and  the  testator's  pnrpoee  which 
is  expressed  "to  give  hw  foH  ctmtrol,  •  •  • 
with  full  power  to  deed  to  her  grantees. 
tlKlr  betas  and  assigns,  Corerer,**  doea  not 
convert  the  interest  glvoi  her  from  a  life 
estate  Into  a  fee.  It  vras  biaerted,  we  ti^ik, 
only  to  make  mote  dear  her  right  to  adi 
and  convey  In  case  It  became  neceesary  to 
do  so  In  order  to  Insure  her  a  ctnnfortehle 
living.  So  far,  therefore^  as  the  claim  of  tee 
demandante  reste  on  the  alleged  right  of 
Mrs.  Bockwood  to  dispose  of  the  rest  and 
residue,  or  any  part  of  It  by  will.  It  most 
fail.  But  aa  heir  at  law  of  her  brother  tihe 
would  be  entitled  to  an  undivided  third  of 
the  farm.  If  the  attempted  disposition  of  his 
estate  after  her  death  should  prove,  for  any 
reason,  to  be  invalid;  and  this  Interest  would 
pass  her  will  to  the  demandants.  It  be- 
comes necessary,  therefore,  to  consider  tbe 
effect  of  the  dlsiMsitlon  which  he  has  attempt- 
ed to  make  in  that  event,  which  Is  aa  follows: 
"At  her  [bis  sister's]  decease  I  give  and  de- 
vise the  tMlance  of  my  estete,  of  wtiatever 
name  or  nature,  to  the  town  of  Natlck,  but 
in*  trust  nevertheless,  the  income  of  which 
Is  to  be  used  for  the  preservation  of  the 
mouumeDt  which  my  executor  is  hereby  an- 
Xhorlzed  to  erect  at  my  grave,  and  for  the 
care  and  beautifying  of  my  lot  in  the  ceme- 
tery. •  •  •  Tbe  town  shall  not  expend  a 
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greater  eum  than  four  per  cent  per  annom. 
deeming  that  as  large  an  amount  as  the 
town  ought  to  pay."  It.  la  settled  In  this 
commonwealth  that  a  bequest  to  provide  for 
tbe  permanent  care  and  beautifying  of  a 
burial  place  and  monument  Is  not  a  public 
charity,  and  1b  void  at  common  law.  as  cre- 
ating a  i>erpetu1ty.  Bates  t.  Bates,  184  Mass. 
110.  See,  also,  Sherman  r.  Baker.  20  R.  I. 
446,  40  AtL  11.  Bat  It  Is  also  settled  In  tbis 
state  that  a  trust  to  keep  a  burial  lot  and 
monument  always  in  good  order  Is.  under 
our  statutes,  a  good  perpetual  trust.  In  re 
Bartlett  163  Mass.  500,  513.  40  N.  B.  899; 
Green  t.  Hogan,  153  Mass.  462,  27  N.  B.  41S. 
Tbe  obserration  In  Leonard  v.  Haworth,  171 
Mass.  406.  400,  51  N.  K.  7,  has  no  reference 
to  statutory  trusts  for  tbe  purposes  there  re- 
ferred to.  Tbe  fact  that  tbe  town  bad  ceased 
to  own  the  cemetery  at  Mrs.  Rockwood'a 
death,  or  that  the  testator  did  not  himself 
own  tbe  lot  when  he  was  burled,  and  never 
owned  a  lot  In  the  cemetery,  is  not,  we  think, 
material.  The  effect  of  the  statute  is  to  au- 
thorize a  city  or  town  to  hold  money  in  trust 
whether  the  cemetery  1b  public  or  private 
(Green  v.  Hogan,  supra,  St.  1884,  c.  186),  and 
there  Is  nothing  to  prevent  a  testator  from 
establishing  a  fund  for  the  care  and  beautify- 
ing of  the  lot  where  he  may  be  burled,  and 
tbe  preservation  of  tbe  monument  erected  at 
his  grave,  even  though  he  does  not  own  tbe 
lot  Tbe  purpose  of  tbe  testator  In  the  pres- 
ent case  was,  we  think,  to  provide  for  tbe 
care  and  beautifying  of  tbe  place  of  his 
burial,  and  for  the  preservation  of  the  monu- 
ment erected  at  his  grave.  There  Is  noth- 
ing to  show  that  tbe  beqnest  was  condi- 
tioned, or  was  Intended  to  be  conditioned, 
on  bis  ownership  of  the  lot  when  he  was 
buried.  What  the  effect  would  be  If  tbe 
partteB  owning  the  lot  refused  to  allow  at 
any  time  the  Income,  or  any  portion  of  It 
to  be  expended  on  tbe  lot  or  the  monument 
we  need  not  consider,  as  that  question  does 
not  arise.  The  trust  bekig  a  valid  perpetual 
trnst..  It  makes  no  difference,  of  course,  tiiat 
the  property  which  ta  devised  consists  of  real 
eatatel  The  direction  that  not  more  than  4 
per  cent  per  annum  shall  be  expended  by 
the  town  refers,  we  think,  to  Income  to  an 
amount  not  exceeding  4  per  eexit.  on  the  prin* 
dpal.  The  gift  is,  ta  the  first  Instance,  of 
tbe  whole  Income,  to  be  used  for  the  pur- 
poses named:  and  It  Is  hardly  to  be  Buppoaed. 
we  fliinfe,  that  tbs  testator  could  have  In- 
tended, by  the  direction  referred  to,  to  Umlt 
the  expenditure  to  the  trifling  amount  of  4 
per  cent,  of  It  There  Is  nothing  to  show 
that  the  Income  has  been,  or  Is.  or  probably 
wm  be  more  than  that,  or  that  there  has 
been  or  will  be  any  accumulation.  Indeed, 
It  may  be  fairly  assumed  that  it  is  not 
probable  that  the  town  will  realize  more  than 
4  per  cent,  from  the  trust  fund.  We  do  not 
see,  therefore,  how  It  can  be  held,  upon  the 
facts  before  us,  that  the  beqnest  Is  void. 

Tbe  pleading  by  the  tenant  Is  irregular  In 
form,  bnt  by  submitting  tbe  case  on  ^reed 


facts  tbe  parties  have  waived  all  questlouB 
of  form. 

The  result  Is  that  In  accordance  with  the 
stipulation  contained  In  tbe  agreed  facts,  we 
think  that  tbe  Judgment  for  tbe  demandants 
should  be  set  aside,  and  Judgment  entered 
for  the  tenant  So  ordered. 


an  Uut.  6M> 

M0BBI80N  et  aL  V.  I.AM80N  et  al. 
(Supreme  Judicial   Oonrt  of  Massachusetts- 
Norfolk.  Sept  5.  1800.» 

ORDBRS  PATABLB  OUT  OF  PARTICUIiAR 

FUNDS— CONSTRUCTION. 
An  order  directing  the  drawee  to  pay  a 
Bum  "from  equities  on  hosiery  consigned  to 
yon,  •  *  •  \tid  charge  the  same  to  our  ac- 
count." is  a  direction  to  make  payment  only 
out  of  such  fuud  which  was  to  become  due  to 
the  drawer  by  reason  of  the  consignment  of 
hosiery,  and  by  its  acceptance  tbe  drawee  be- 
came boand  to  pay  so  macb  of  the  sum  men- 
tioned in  the  order  as.  but  for  the  order,  would 
have  been  payable  to  tbe  drawer  when  the 
egoities  growing  oat  of  the  transaction  should 
be  adjusted. 

.^n>eal  from  superior  court  Norfolk  coun- 
ty. 

Action  by  A.  S.  Morrison  and  others  against 
Roger  Lamson  &  Co.  to  recover  a  balance 
unpaid  on  an  order  drawn  by  the  Whetstone 
Hosiery  Company  on  defendants,  and  accept- 
ed by  them,  which  directed  them  to  pay  to 
plaintiffs,  "from  equities  on  hosiery  consigned 
to  you,"  a  certain  sum,  "and  chaige  tbe  same 
to  our  account"  Defendants  accepted  by 
writing  across  tbe  face  of  tbe  order  the 
words,  "Accepted.  Roger  Lamson  A  Co.," 
and  paid  a  part  of  It  Plalntifrs  appeal  ^m 
a  decree  of  the  superior  conrt  overruling 
their  demurrer  to  defendants'  answer,  and 
defendants  bring  ezcepttcns  to  the  courtfa  re- 
fusal to  give  certain  milngs.  Demurrer  and 
exc^tloBs  oyerruled. 

Chas.  H.  S^rague.  for  plaintiffs.  Edward 
I.  Baker,  for  defendants. 

BARKER,  J.  1.  Ttm  natural  meanh^  of 
a  direction  to  pay  from  a  designated  fond 
Is  to  pay  only  from  that  fund.  See  JosseAyn 
T.  Lacier,  10  Mod.  204,  817;  Jenny  t.  Herle. 
1  Strange.  091;  Macleed  t.  Snee,  2  Strange. 
T92; .  Wheeler  v.  Souther,  4  Oaah.  606;  Proc- 
tor T.  Oartlgan.  139  Hasa.  604,  2  N.  Xi.  09. 
Tbe  added  direction  to  "charge  the  same  to 
our  account"  Is  as  conristent  with  this  mean- 
iji^  as  with  that  for  which  the  plaintiffs  con- 
tend. In  either  case  the  sum  paid  la  to  be 
charged  to  the  drawer's  account  In  tbe 
present  order  the  words,  "from  equities  on 
hosiery  consigned  to  you,"  seem  to  us  to  be 
a  condition  that  tbe  payment  is  to  be  made 
only  out  of  that  fund,  and  not  merely  a 
statement  of  the  origin  of  tbe  debt  between 
the  drawer  and  tbe  drawee,  or  a  mere  ref- 
erence to  a  fund  designated  for  tbe  drawee's 
reimbursement  See  HaustoulUer  v.  Hart- 
slnck,  7  Term  R.  73S;  Wells  v.  Brlgham.  6 
Cnsb.  &  The  direction  Is  not  to  charge  the 
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payindDt  to  a  particular  fund,  as  was  the 
direction  In  the  drafts  dealt  witli  In  Whit- 
ney T.  Bank.  137  Mass.  361.  but  to  malce  the 
payment  from  a  fund,  and  to  charge  it  to 
the  drawer.  In  Newhatl  t.  Clark,  3  Cuah. 
376;  Cook  r.  Wolfendale,  105  Mass.  401; 
Somnrs  r.  Thayer.  115  Mass.  163;  Russell  t. 
Barry,  116  Mass.  300,— the  time  of  payment 
of  the  orders  was  conditional;  and  it  was 
upon  the  ground  that  the  time  of  payment 
had  not  arrived  that  the  defendant  in  Proc- 
tor T,  Hartlgan  finally  prevailed.  Proctor  v. 
Hartigan.  148  Mass.  462.  9  N.  B.  841.  Giv- 
ing this  construction  to  the  language  of  the 
order,  the  facts  alleged  in  the  answer  were 
all  material  to  show  the  amount  due,  and 
whether  time  for  payment  had  arrived.  The 
acceptance  was  an  agreement  to  comply  with 
the  request  expressed  in  the  order,  and  that 
request  was  to  be  construed  in  the  light  of 
the  circumstances  existing  when  the  order 
was  given,  and  the  later  transactions  were 
material  In  determining  the  amount  of  the 
fund. 

2.  It  follows,  from  the  construction  which 
we  give  to  the  order,  that  it  was  an  assign- 
ment of  the  rights  of  the  hosiery  company 
against  the  defendant  growing  ont  of  the 
consignment  mentioned  In  the  order,  and 
that  by  the  acceptance  the  defendants  be- 
came bound  to  pay  to  the  plaintiffs  so  much 
of  the  sum  of  $612.84  as,  but  for  the  order, 
would  have  been  payable  to  the  drawer 
when  the  "equities"  should  be  adjusted.  The 
fund  designated  was  the  sum  to  become  due 
to  the  drawer  by  reason  of  the  consignments 
of  hosiery  made  by  the  drawer  to  the  defend- 
ants when  the  transaction  should  be  closed, 
and  it  was  an  "equity."  It  was  not  limited 
by  the  net  proceeds  of  sales  Improperly  made, 
bat  inclnded  whatever  soni  sboold  have  been 
realised  from  sales  made  In  accordance  with 
the  terms  of  the  consignment  The  evidence 
justified  the  flndli«  for  tiie  plalntiflh.  There 
was  no  exception  to  the  introduction  of  evi- 
dence. The  declaration  set  out  the  order  by 
copy,  and  It  would  be  too  strict  to  hold  that 
It  did  not  authorize  the  finding.  Plaintiffs' 
demurrer  overmled.  Defendants'  exceptions 
overruled. 

(176  MasB.  486) 

CLINTON  V.  NORFOLK  MUT.  riRH  INS. 
CO. 

(Supreme   Judicial   Court   of  Massachusetts. 

Norfolk.    Sept.  5,  1000.) 

IN9URANCB~F0LICT— CONSTRUCTION  — AUBN- 
ATION  OP  FROFBRTT-^VOID- 
ANCB  OF  POLICT. 

1.  Where  there  is  an  express  provision  In  a 
policy  of  insurance  that  the  policy  shali  t>e 
void  if  the  property  shall  be  sold  without  the 
insurer's  consent,  a  provision  that  the  policy 
shall  be  void  If,  withont  the  iasurer's  consont, 
"the  situation  or  circumstances  affecting  the 
risk  shall,  by  or  with  the  knowledge,  advice, 
agency,  or  consent  of  the  Insured,  be  so  altered 
as  to  cause  an  increase  of  such  risks."  will  not 
be  construed  to  embrace  changes  of  dtnatlon 
or  circumstances  made  by  a  sale. 

2.  A  ssle  of  all  of  insured's  Interest  In  a 
house  and  bam,  except  an  estate  for  his  lite 


In  the  house,  does  not  avoid  the  policy  under 
a  clause  thereof  providing  that  the  policy  shall 
be-  void  if  the  insured  shall  sell  the  pnq^evty 
without  the  insurer's  consent,  such  daitae  be- 
ing construed  to  refer  only  to  an  ab«dat«  tzans- 
fer  of  insured's  entire  interest. 

Appeal  from  superior  conrt,  Norfolk  county. 

Action  by  one  Clinton  against  the  Norfolk 
Mutual  Fire  Insurance  Company  on  a  policy 
of  Insurance.  There  was  a  Judgment  for  de- 
fendant on  agreed  facts,  and  plaintiff  ap- 
peals. Judgment  for  plaintiff. 

T.  B.  Orovw  and  B.  6.  Fairbanks,  for  ap- 
pellant. Asa  P.  French,  for  appellee. 

HAMMOND,  J.  By  his  deed  to  Forbes  the 
plaintiff  conveyed  all  his  interest  In  the  build- 
ings insured,  except  an  estate  for  his  life  in 
the  house.  This  life  estate  was  carved  ont 
of  the  fee  previously  owned  by  him,  and  was 
held  by  the  same  title  as  before  the  convey- 
ance. He  sold  bis  entire  Interest  in  the  bam, 
but  only  part  of  his  Interest  In  the  house. 
The  on^  question  Is  whether  the  policy  was 
thereby  avoided  as  to  his  remaining  Interest 
In  the  house.  The  defendant  contends  that 
the  policy  Is  thus  avoided,  and  relies  upon  the 
clauses  which  provide  that  It  shall  be  void 
if,  without  the  consent  of  the  defendant,  "the 
situation  or  circumBtances  affecting  the  risk 
shall,  by  or  with  the  knowledge,  advice,  agen- 
cy, or  consent  of  the  insured,  be  so  altered 
as  to  cause  an  increase  of  such  rlslts,"  or  "the 
said  property  shall  be  sold."  So  far  as  re- 
spects the  change  of  circumstances  or  sltoa- 
tlon  nothing  appears  except  the  deed  to 
Forbes.  The  burden  of  proof  to  show  a 
breach  of  condition  of  a  policy  which  has 
once  attached  Is  on  the  defendant  (Orrell  v. 
Insurance  Co.,  13  Gray,  431);  and,  even  If  the 
clause  has  reference  to  what  are  sometimes 
called  the  moral  elements  of  the  risk,  we  can- 
not say,  upon  the  facts  appearitig  before  us, 
that  the  risk  was  Increased  by  the  sale,  or 
that  the  clause  was  Intended  to  embrace  the 
changes  made  by  a  sale,  especially  when 
there  is  an  express  provision  in  the  policy  re- 
lating to  that  subject  Powers  v.  Insurance 
Co.,  136  Mass.  108.  Compare,  also.  Cakes  v. 
Insurance  Co.,  131  Mass.  164.  The  defense 
must,  therefore,  rest  upon  the  clause  as  to 
alienation.  Many  of  the  earlier  policies  of  Are 
insurance  contained  no  condition  against 
alienation.  Inasmuch,  however,  aa  the  con- 
tract of  insurance  la  one  of  indemnity,  and 
not  a  wager,  it  la  manifest  that  where,  be- 
fore the  fire,  the  Insured  had  parted  wltb  his 
entire  Interest  In  the  property  Insured,  he 
suffered  no  loss  by  Its  destruction,  and  needed 
no  Indemnity.  A  total  transfer  of  bis  Inter- 
est, therefore,  defeated  the  ptrfley.  Bat  any 
change  short  of  a  comply  transfer  of  his  oi- 
tire  Interest  did  not  have  that  effect  The 
general  rule  was  and  Is  that.  In  the  absence  of 
any  provision  to  the  contrary  In  the  policy,  any 
change  in  the  Insurable  Interest  of  the  bianxed, 
whether  by  a  complete  sale  of  only  a  part  of 
the  property  or  a  change  in  the  title  to  a 
part  or  the  whole  of  the  property,  doea  not 
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avoid  the  policy  which  has  once  attached,  pro- 
vided that  at  the  time  of  the  loss  the  insured 
has  an  insnrable  interest.  It  is  necessary 
tliat  there  should  be  an  insurable  Interest  at 
the  time  of  the  contract  and  at  the  time  of 
the  loss;  hut  If.  at  the  time  of  the  loss,  the  In- 
sured has  parted  with  only  a  part  of  bis  in- 
terest, the  policy  is  valid  as  to  the  part  re- 
tained. Lazarus  v.  Insurance  Co.,  6  Pick.  76; 
Scanlon  v.  Insurance  Co.,  4  BIss.  511,  Fed. 
Cas.  No.  12,436;  Cowan  v.  Insurance  Co.,  40 
Iowa,  551;  Stetson  v.  Insurance  Co.,  4  Mass. 
330;  Ayers  v.  Insurance  Co.,  17  Iowa,  176; 
Hitchcock  V.  iDSurance  Co.,  26  N.  T.  68.  And 
see,  further,  tiie  cases  dted  bi  18  Am.  & 
Eng.  Enc  Law  (2d  Ed.)  p.  240,  and  notes. 
And  even  a  total  alienation  does  not  avoid, 
bnt  only  suspends,  the  policy;  so  that,  if  the 
Insured  regains  his  Interest,  or  any  part  of 
and  holds  It  at  the  time  of  the  loss,  he 
may  recover.  May,  Ins.  101;  Worthing  v. 
Bearse,  12  Allen,  3^  In  this  state  of  the 
law,  Insurers  began  to  Insert  In  the  policies 
clauses  relating  to  allenatioa  These  claas« 
vary  In  language,  and  In  the  examination  of 
the  cases  on  this  subject  considerable  care 
must  be  exorcised  in  order  to  discriminate 
properly  between  tiiose  cases  applicable  and 
those  not  lUfpUcahle  to  the  clause  which  may 
be  nnder  consideration.  The  danse  In  this 
policy  Is,  "if  the  said  property  be  sold.** 
Conditions  of  this  kind  are  strlctiy  construed 
against  the  Insured,  and  the  general  rule  Is 
that  sndi  a  condition  refers  only  to  an  ab- 
Hdnte  transfer  of  the  entire  Interest  of  the 
Insured,  completely  devesting  him  of  his  In- 
surable Interest  Any  sale  or  transfer  short 
of  this  Is  not  within  the  scope  of  the  condi- 
tion. See,  In  addition  to  the  cases  above  dt- 
ed, Bryan  v.  Insurance  Co.,  145  Mass.  389, 
14  N.  E.  454;  Holbrook  v.  Insmnnce  Co..  1 
Gnrt.  m.  Fed.  Cas.  No.  6,589;  Power  v.  In- 
surance Co..  19  La.  28;  and  the  cases  collnct- 
ed  In  18  Am.  &  Eng.  Enc  Law  (2d  Ed.)  p. 
241,  and  notes.  If  It  be  the  intention  of  the 
Insnrers  that  the  contract  should  be  avoided 
by  any  partial  sale,  or  1^  any  cluu^e  short 
of  an  absolute  sale,  of  tiie  entire  toterest, 
there  Is  no  difficulty  In  expressing  that  intent 
In  plain  and  ezplldt  language;  and  In  many 
polldes  such  an  Intention  Is  thus  expressed. 
See  Oaken  v.  Insurance  Co.,  ubi  supra,  where 
the  condition  was  that  the  x>ollcy  should  be 
void  If  the  property  Insured  should  be  sold  or 
conveyed  In  whole  or  In  part  As  an  Ulustra- 
tion  of  the  dlfTerent  results  arising  from  the 
dlfferMice  In  the  language  of  the  clauses  as  to 
alienation,  compare  the  case  of  Foote  v.  In- 
surance Co.,  119  Mass.  259,  and  Bryan  \.  In- 
surance Co.,  ubi  supra.  In  the  former  case, 
where  the  condition  was  that  the  policy 
should  be  void  If  any  change  should  take 
place  In  the  titie  or  possession  of  the  property 
insured,  whether  by  sale,  transfer,  or  con- 
veyance, legal  process,  or  judicial  decree.  It 
was  held  that  a  mortgage  by  way  of  an  abso- 
lute deed,  .and  an  unrecorded  instrnment  of 
defeasance  bsck,  was  a  violation  of  the  con- 
dition; while  In  the  latter  case  It  was  held 


that  such  a  mortgage  did  not  avoid  the  policy 
where  the  condition  was  that  the  policy 
should  be  avoided  "If  the  property  should  be 
sold."  If,  therefore,  the  house  had  been  the 
only  building  named  in  the  policy,  or  If  the 
policy  can  be  regarded  as  containing  two  s^ 
arate  and  indepwdent  contracts,  one  applica- 
ble to  the  house  alone  and  one  applicable  to 
the  barn  alone,  there  was  no  breach  of  the 
condition  of  alienation  so  far  as.  respects  the 
house,  and  the  policy  was  valid  as  to  the  life 
estate  of  the  plaintiff  tberetu  at  the  time  of 
the  loss.  Clark  v.  Insurance  Co.,  6  Cush.  842, 
But  It  Is  contended  by  the  defendant  that  the 
contract  was  entire,  and  that,  b^ng  void  as 
to  the  bam.  It  Is  void  as  to  the  house.  AAd 
the  counsel  for  the  defendant  argues  that.  In 
so  &r  as  the  case  of  Clark  v.  Insurance  Co^ 
nbl  siqwa,  aeons  to  rapport  the  doctrine  that, 
where  the  dUferent  articles  are  s^tarately  val- 
ued In  a  policy.  It  Is  to  be  regarded  as  contain- 
ing a  separate,  distinct,  and  Independent  con- 
tract as  to  each  such  article  as  though  each 
was  Insured  in  a  separate  policy.  It  Is  incon- 
sistent with  Brown  v.  Insurance  Co.,  11  Cush. 
280,  and  Thomas  v.  Assurance  Co.,  182  Mass. 
29,  87  N.  B.  S72,  and  other  similar  cases  de- 
dded  here  and  dse^cm.  We  have  not  found 
It  necessary,  however,  to  consider  wheth^  or 
■not  the  contract  In  this  case  Is  an  entire  con- 
tract, since  we  are  of  the  opinion  that  even  if 
It  be  entire,  there  has  been  no  breach  of  the 
condition.  If  the  contract  was  entire  then 
the  houBe  and  bam  were  huured  as  one  entire 
risk,  and  the  same  conMderations  which  lead 
to  the  oondnshm  that  where  the  house  Is  the 
only  building  Insured,  there  Is  no  sale,  with- 
in the  condition  named  In  the  policy,  when  the 
Insured  retains  an  Insurable  Interest  In  the 
bouse,  leads  also  to  the  conduslon  that  where 
the  house  and  bam  are  insured  as  one  entire 
risk,  there  is  no  sale  of  the  property  within 
the  condition  when  the  Insured  retains  an  In- 
surable Interest  in  either  building.  In  either 
case  there  has  not  been  an  absolute  sale  of 
the  entire  Interest  In  the  whole  property,  and 
consequentiy  no  breach  of  the  condition.  And 
the  reason  the  plaintiff  cannot  recover  for  the 
destmction  of  the  bam  Is  not  because  thm 
has  been  a  breach  of  the  condition  as  to 
alienation,  and  the  policy  has.  therefore,  be- 
come void,  but  because  he  had  no  Insurable 
Interest  In  the  barn  when  it  was  burned,  and 
has,  therefore,  suffered  no  loss  by  its  destruc- 
tion. The  result  would  be  the  same  even  if 
there  was  no  condition  whatever  as  to  aliena- 
tion, or  If  the  plaintiff  had  lost  his  Interest  In 
some  other  way  not  covered  by  the  condition. 
It  is  true  that  often  the  condition  In  a  policy 
covering  several  buildings  which  is  regarded 
as  an  entire  contract  is  broken  when  trouble 
arises  as  to  one  building  alone,  or  even  a  part 
of  one.  In  Thomas  t.  Assurance  Co..  ubi  su- 
pra, for  Instance,  it  was  held  that  a  misde- 
scription as  to  one  of  the  buildings  covered 
by  one  entire  contract  was  a  misdescription 
of  the  property  Insured,  and  the  policy  was 
held  void  as  to  all  the  buildings.  Of  course, 
the  description  of  the  whole  property  covered 
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I17  tbe  rbk  could  n6t  be  correct  ao  long  aa  it 
waa  Incorrect  aa  to  any  partlcnlar  building; 
and  tbe  principle  of  this  dedaUm  Is  of  very 
general  application  In  the  law  of  Inanrance, 
wbetiier  the  policy  be  avoided  for  a  breadi 
of  a  condition,  or  for  fraud,  or  other  canse 
appUcabte  to  contract!  In  generaL  Brown  t. 
Insnrance  Oo^  nbl  mxum.  On  tbe  other  band, 
In  McQaeeny  Insnrance  Co^  62  Azk.  257, 12 
8.  W.  408,  5  L.  B.  A.  744,  where  the  policy 
corered  two  buildings,  and  contained  a  provi- 
sion that  It  should  be  void  If  tbe  prembies 
should  become  vacant  or  unoccupied,  and  It 
^M>oued  that  at  tbe  time  of  the  fire  one  of 
tbe  buildings  <nily  was  occupied,  it  waa  held 
that  the  contract  and  risk  were  entire,  and 
therefore  the  premises  could  not  be  regarded 
aa  xmoccupled  so  long  as  one  of  the  buildings 
waa  occupied,  and  there  was  no  reason  why 
tbe  plaintur  should  not  recover  for  the  loss  of 
bottu  These  two  classes  of  dedslons  are  per- 
fectly consistent  with  each.  The  last  case 
somewhat  resembles  in  principle  tbe  case  at 
bar.  Since,  In  this  case,  there  has  been  no 
breach  of  tbe  condition  of  flie  policy,  tiie 
plaintiff  may  recover  tbe  value  of  his  life  In- 
terest at  the  time  of  his  loss,  which,  by  the 
agreement  of  the  parties,  was  $148.80,  with 
Intraest  from  the  date  of  the  writ  Judgment 
for  the  plaintiff  accordingly. 


an  Haas.  477) 

FITZPATRICK  v.  GILSON. 

(Supreme   Judicial   Court   of  Massachusetts. 

Sutrolk.  Sept.  4,  1900.) 

BROXBRS— ACTION  FOR  COMPENSATION— BVI- 
DBNCB-CONTRACT  OF  EMPLOY- 
MENT—CONSTRUCTION. 

1.  A  broker  emplo7ed  to  secure  a  loan  Is  en- 
titled to  his  commloiiona  when  be  procures  a 
person  who  la  willing  to  lend  the  amount  de- 
sired, though  no  contract  is  actually  made,  be- 
cause of  the  Inralidity  of  the  title  to  the  prop- 
erty offered  as  security. 

2.  A  broker  employed  to  secure  a  loan  sub- 
mitted an  application  to  a  bank,  which,  after 
an  examination  of  the  property  presented  as 
security,  offered  a  smaller  sum,  wbich  tbe  bor- 
rower asrreed  to  accept.  The  bank  afterwards 
refused  to  make  tbe  loan,  because  of  the  in: 
validity  of  the  borrower's  title.  Held  sufBcient 
to  eotitle  the  broker  to  bis  commiBsions,  though 
be  failed  to  show  that  the  bank  bad  ever  made 
a  valid  agreement  to  lend  tbe  money. 

8.  An  application  by  a  broker  employed  to 
secure  a  loan  on  certain  realty  on  commission, 
stating  that  tbe  title  win  not  be  deemed  to  be 
satisfactory  if  the  estate  Is  hrid  anbject  to  any 
condition,  cannot  be  construed  as  a  stipulation 
that  tbe  broker  was  not  to  earn  his  commis- 
sions unless  tbe  loan  was  actually  made. 

4.  A  stipulation  in  an  application  for  a  loan 
that  the  borrower  was  to  pay  a  certain  com- 
mission to  his  broker,  employed  to  negotiate  the 
loan,  cannot  preclude  him  from  his  commissions 
where  tbe  loan  was  not  actually  made  because 
of  defective  title  to  the  property  offered  by  the 
borrower  as  securityr  since  its  insertion  cannot 
convert  tbe  applicBtiott  Into  a  special  stipula- 
tion that  the  broker  should  not  be  entitled  to 
commissions  on  securing  a  lender  willing  to 
make  the  loan. 

Report  from  superior  court,  Suffolk  county; 
Henry  N.  Sheldon,  Judge. 


Action  by  one  Fltqpatridc  against  one  Qil- 
scm  to  recover  certain  broker's  commlsslonB. 
Judgment  for  plalntlfT. 

John  E.  Orowley.  for  plaintiff.  L.  Roger 
Wentworth,  for  defendant 

LORINO,  J.  In  this  case  tbe  presiding 
Justice  rnled  that  on  the  evidence  the  defend- 
ant was  entitled  to  a  verdict,  and  reported 
tbe  case  to  this  court.  By  tbe  terms  of  the 
report  judgment  Is  to  be  entered  for  the 
plaintiff  for  |108,  and  interest  from  tbe  date 
of  the  writ,  "If  the  Jury  would  have  been 
warranted  In  finding  for  the  plaintiff."  We 
are  of  opinion  tbat  there  was  evidence  that 
would  have  warranted  sucb  a  finding.  Tbe 
defendant's  first  contention  la  that  a  broker 
who  Is  employed  "to  procure  a  loan"  does 
not  'earn  his  commission  unless  tbe  money 
to  be  borrowed  Is  actually  paid  over,  or  a 
valid  contract  is  made  by  which  the  custom- 
er jirocured  by  the  broker  agrees  to  lead  the 
money;  and  tbat  this  applies  to  a  case  where 
{aa  In  the  case  at  bar)  the  loan  is  not  made 
because,  by  reason  of  a  defect  In  her  title, 
tbe  borrower  is  not  able  to  give  the  mort- 
gage she  stipulated  to  give  to  the  customer 
procured  by  the  broker.  We  are  of  opinion 
tbat  this  contention  Is  not  correct.  The  duty 
which  a  broker  Is  employed  to  perform  is  to 
find  a  customer  for  that  for  which  his  prin- 
cipal directs  him  to  find  a  customer.  In  the 
case  at  bar  It  waa  for  a  loan  to  be  made  by 
the  customer,  secured  by  a  firat  mortgage  to 
be  made  by  the  principal  on  a  specified  lot 
of  land.  The  broker  found  a  customer  ready 
to  make  that  loan,  and  the  transaction  fell 
through  because  the  defendant,  tbe  broker's 
principal,  did  not  have  a  good  title  to  the 
land  in  question;  tbat  la  to  say,  because  of 
the  principal's  inability  to  produce  that  for 
which  he  employed  tbe  broker  to  get  him  a 
customer.  .  When  a  broker  has  found  a  cus- 
tomer for  that  which  hia  principal  has  em- 
ployed him  to  flod  a .  customer,  the  broker 
bas  performed  bia  duty,  and  baa  earned  hIa 
commission;  or,  aa  tbe  proposition  Is  uaually 
stated.  If  the  person  produced  by  tbe  bndcw 
Is  able,  ready,  and  willing  to  buy,  seU,  or 
lend,  as  the  case  may  be,  the  broker's  com- 
mission la  earned.  McOavodE  v.  Woodllet. 
20  How.  221.  222,  16  L.  Ed.  884;  Green  v. 
Lucas,  S3  Law  T.  (N.  S.)  684.  687;  Middletna 
V.  Thompson.  16S  Pa.  St  112.  29  AtL  796: 
Slbbald  V.  Iron  Co..  83  N.  T.  383,  381;  Dodos 
V.  Cunningham.  102  N.  Y.  S78,  6  N.  E.  790: 
Fischer  v.  BeU.  91  Ind.  243;  Tlnton  v.  BiUd- 
wtn.  88  Ind.  104,  106;  Peet  v.  Sherwood,  43 
Minn.  447,  44a  46  N.  W.  859;  Gbeatbun  v. 
■Tarbrough,  90  Tenn.  77,  16  S.  W.  1076;  Bodd 
T.  Zoller,  62  Mo.  2SS,  242,  245;  BucklDi^m 
V.  Harris,  10  Oolo.  456,  16  Pac.  Si7.  Wben 
tbe  broker  has  produced  a  customer,  bia  duty 
is  at  an  end.  So  far  as  his  ritfrts  or  Us 
duty  are  concerned.  It  Is  Immaterial  whetbor 
a  cfHitrafA  Is  or  la  not  made,  or,  If  made 
whether  it  Is  or  is  not  performed.  The  brok- 
er's right  to  a  commission  la  no  more  depotd- 
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«&t  upon  or  affected  by  tbe  fact  tiut  a  con- 
tract la  or  Is  not  drawn  np  and  executed  than 
it  la  by  the  fact  that  the  contract,  If  drawn 
np,  Is  or  Is  not  carried  Into  effect  Making 
or  not  making  a  contract  with  the  cnstomer 
produced,  enforcing  or  not  enforcing  a  con- 
tract, If  made,  are  matters  for  the  broker's 
principal  to  do  or  not  to  do,  as  his  ability 
and  Inclination  determine.  They  are  matters 
wllh  which  the  broker  Is  not  concerned,  and 
on  which  his  right  to  a  commission  is  not  de- 
pendent. That  It  Is  no  part  of  a  broker's 
duty  to  draw  up  and  see  to  the  execution  of 
a  contract  between  bis  principal  and  the  cus- 
tomer produced  by  him  Is  settled.  See  Cook 
T.  Welch,  9  Allen,  350;  Desmond  v.  Stcbblns, 
140  Mass.  330,  342,  5  N.  B.  150:  Mlddleton 
T.  Thompson,  168  Pa.  St  112.  29  Atl.  706; 
Keys  T.  Johnson.  68  Pa.  8t  42,  43;  Dndos 
T.  Connlngham,  102  N.  T.  078.  6  N.  E.  TOO. 
That  a  broker's  right  to  a  commission  is  not 
defeated  if  a  contract  is  made  and  not  car^ 
ried  out  reason  of  his  principars  Inability 
to  perform,  see  Green  t.  Lncas,  33  Law  T. 
fN.  B.)  684;  Sweeney  t.  Gta  Co.,  130  Pa.  BL 
193,  18  AtL  012;  Mlddleton  v.  Thompson.  103 
Pa.  St  112,  29  Aa  706;  HdUy  v.  Ooallng,  8 
El  D.  Smltli.  202;  Peet  t.  Sherwood,  43  Minn. 
44T.  45  N,  W.  869;  Cheatham  t.  Tarbrongh, 
90  Tenn.  79.  16  S.  W.  1076.  The  cases  of 
Holden  v.  Starks.  1C9  Mass.  S03>  34  N.  B. 
1069.  Wltherell  t.  Mnrphy.  147  Mass.  417. 
18  N.  E.  215.  and  Waabbom  t.  Bradley.  160 
Mass.  86.  47  N.  B.  612,  are  Inconsistent  with 
any  other  view.  In  Holden  t.  Starki,  159 
Maaa.  60S,  34  N.  E.  1068,  it  was  held  that 
the  broker  earned  his  commission  where  an 
oral  agreement  for  the  sale  of  land  was  made, 
which  could  not  be  enforced  by  reason  of  the 
statute  of  frauds.  In  Wltherdl  t.  Murphy. 
147  Mass.  417,  18  N.  E.  215,  It  was  held  that 
a  broker  employed  to  find  a  purcbaser  on 
terms  stated  by  his  principal  at  the  time  of 
his  employment  was  entitled  to  bis  commis- 
sion when  he  procured  a  customer  who  was 
able,  ready,  and  willing  to  buy  on  the  terms 
stated,  though  no  contract  was  actually  made 
because  the  broker's  principal  refused  to 
stand  by  his  offer  wben  It  was  communicated 
to  him.  To  the  same  effect,  see  Fischer  v. 
Bell,  01  lud.  243;  Buckingham  t.  Harris,  10 
Colo.  455,  15  Pac.  817;  Kock  T.  Emmerllng, 
22  How.  69,  16  L.  Ed.  292;  Moses  v.  Blerllng. 
31  N.  Y.  462;  Vinton  t.  Baldwin.  88  led.  104. 
It  Is  true  that  In  Wltherell  v.  Murphy  the 
broker  wrote  out  a  contract  and  delivered  It 
to  the  customer;  bat  the  writing  out  of  that 
contract  at  the  time  wben  It  was  written  out 
■  namely,  after  the  principal  had  refused  to 
stand  by  his  offer,  could  not  enlarge  the  plain- 
tiff's rights  to  a  commission.  In  Washburn 
T.  Bradley,  169  Mass.  86,  47  N.  B-  612.  where 
a  broker  was  employed  to  get  a  person  to 
take  the  defendant's  lease  off  bis  hands,  and 
the  broker  procured  a  person  who  covenanted 
to  do  so,  but  who  refused  to  do  so  because  of 
misrepresentations  of  the  defendant,  the  brok- 
er's principal,  the  making  of  the  contract 
did  not  add  to  the  benefits  secured  to  the 


principal  by  the  services  of  the  broker.  Had 
the  customer  discovered  the  misrepresenta- 
tions after  the  terms  had  been  agreed  to.  and 
one  minute  before  the  contract  was  signed, 
the  broker  would  have  been  entitled  to  his 
commission.  In  both  Instances  the  trade  falls 
by -reason  of  the  principal's  default  In  the 
case  at  bar  there  was  evidence  that  a  copy 
of  the  defendant's  written  application  for  a 
loan  of  $6,000  was  submitted  to  the  Cam- 
bridge Savings  Bank  by  the  plaintiff,  the 
broker  employed  by  the  defendant;  that  the 
treasurer  of  the  savings  bank  wrote  to  the 
plaintiff,  "Our  board  of  Investment  has  exam- 
ined the  estate.  •  •  •  Th«  board  value 
it  at  99.000.  and  are  willing  to  loan  $6,400'* 
(this  letter  was  admitted  without  objection); 
that  the  phibitlff  ^owed  this  letter  to  the  de- 
fendant who  thereupon  Indorsed  on  tiie  orig- 
inal  appllcatlcm,  "I  hereby  agree  to  accept 
a  loan  of  $6,400  on  my  property  on  GOaoD 
Terrace,  to  be  made  1^  the  Cambridge  Sav- 
Ings  Bank;"  "tfaat  the  Cambridge  Savings 
Bank  then  referred  the  defendant's  title  to 
their  attorney,  and  that  he  repented  that  the 
title  was  not  good";  and  "that  upon  his  ad* 
Terse  report  the  bank  dedlned  to  main  the 
loan."  On  this  evidence  the  Jmry  would  have 
been  warranted  In  finding  that  the  Cambridge 
Savings  Bank  was  ready  and  willing  to  lend 
$5,400  OD  the  land  dflMsribed;  that  the  loan 
was  not  made  beeanse  of  the  defendant's 
inablltty  to  give  a  good  mortgage  on  that 
land;  and  that  the  defendant  accepted  the 
Cambridge  Savings  Bank  as  able  to  make 
the  loan,  and  accepted  $6,400  In  place  ef 
$6^000,  as  the  amount  to  be  borrowed,  by 
the  indorsement  on  the  original  application. 
This  evidence  warranted  a  finding  for  the 
I^lntlff,  though  by  reaaini  of  a  failure  on* 
the  part  of  the  plaintiff  to  prove  that  St. 
1801.  c.  817,  f  21.  had  been  complied  with, 
he  had  failed  to  idiow  that  the  savlnga  bank 
ever  made  a  valid  and  blndtag  agreement  to 
lend  the  money. 

The  defendant's  second  contention  is  that 
whatever  the  general  rule  may  be.  It  wmu 
atlpniated  in  thia  case  that  the  broker  was 
not  to  earn  his  commission  unless  the  loan 
was  actually  made;  and  the  provision  In  the 
defendant's  application  for  a  loan  "that  said 
title  will  not  be  deemed  to  be  satisfactory 
if  the  estate  la  held  subject  to  any  condition" 
Is  relied  on  as  a  stipulation  to  that  effect. 
It  would  be  enough  to  dispose  of  this  clause 
to  state  that  there  is  nothing  to  ahow  that 
the  defect  on  which  the  adverse  report  of 
the  attorney  of  tbe  savings  bank  was  fonnded 
was  that  the  estate  was  held  subject  to  a 
condition.  But  it  Is  more  satisfactory  to  dis- 
pose of  the  objection  on  broader  grounds. 
It  Is  plain  that  this  clause  cannot  be  con- 
strued to  be  a  stlpnlatlon  to  that  effect  It 
evIdenUy  was  Inserted  In  the  written  appli- 
cation that  there  might  be  no  misunderstand- 
ing as  to  what  It  was  for  which  a  customer- 
was  to  be  procured,  and  was  not  Inserted 
to  stipulate  that  the  general  rule  should  not 
obtain  as  to  what  the  broker  must  do  Ut- 
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earn  his  commission.  The  fact  tiiat  In  the 
written  application  It  Is  stated  that  the  de- 
fendant is  to  "pay  a  commission  of  2  per 
cent"  Is  not  significant  That  statement  la 
part  of  a  statement  inserted  In  the  applica- 
tion of  what  expenses  are  to  be  paid  by  the 
principal,  and  evidently  was  included  in  that 
statement  to  prevent  a  misunderstanding 
which  might  have  arisen  had  It  been  left 
out;  to  prevent  the  principal  being  led  to 
think  that  she  was  not  to  pay  a  commission 
because  a  statement  was  made  of  the  ex- 
penses she  was  to  be  at  In  the  matter;  and 
no  expense  for  commissions  was  included 
therein.  The  Including  of  this  statement  as 
to  a  commission  In  the  statement  of  the  ex- 
penses tbe  defendant  was  to  be  at  In  the 
matter  cannot  be  held  to  convert  what  pur- 
ports to  be  and  is  a  written  application  for 
a  loan  Into  a  special  stipulation  that  In  this 
case  the  broker  should  not  be  entitled  to  a 
commission  In  accordance  with  the  general 
rule.  The  entry  must  be:  Judgment  for  the 
plaintiff  for  fl08  and  interest  from  the  date 
of  tbe  writ 
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STONB  T.  JENKINS. 
(Snpreme  Jndldal  Oonrt  of  HaBsacbtuetts. 
Suffolk.   Sept.  e,  1900.) 

BANRRUPTCT— ACTION  BT  TRUSTER  A7TBR 
CLOSINO  OF  ESTATE. 

1.  Where  a  cause  of  action  accrued  to  one 
who  had  been  adjudged  bankrupt,  and  the 
trustee  In  bankruptcy  commeuced  an  action 
thereon,  and  before  trial  an  offer  of  composl- 
tloD  was  confirmed,  and  an  order  made  dia- 
cliargiQg  the  trustee  and  closing  up  tbe  estate, 
the  court  properly  refused  to  alsmisa  the  suit 
owing  to  the  closing  of  the  estate  and  tbe 
vesting  of  the  right  of  action  in  the  bankrupt, 
where  it  appeared  that  the  suit  was  being 
prosecuted  by  the  trustee  with  the  conBent  of 
the  bankrupt,  and  for  his  benefit,  since  a  judg- 
ment recovered  under  each  eircumitancefl 
would  be  a  bar  to  any  otiier  nilt  for  tba  same 
cause  of  action. 

2.  Where  a  cause  of  action  accrued  to  one 
who  had  been  adjudged  bankrupt  and  the 
trustee  in  bankruptcy  commenced  action  there- 
on, and  before  trial  an  offer  of  composition  was 
confirmed,  and  an  order  made  disdiarging  the 
trustee  and  closing  up  the  estate,  and  vesting 
the  cause  of  action  in  the  bankrupt,  if  the  de- 
fendant were  apprehensive  ttiat  It  did  not  suffi- 
ciently appear  of  record  that  tbe  suit  was  being 
prosecuted  with  tbe  consent  of  the  bankrupt, 
and  for  his  benefit  In  order  to  protect  defend- 
ant from  another  action  for  the  siime  cause, 
the  matter  conld  be  rectified  by  tbe  proper  ap- 
plication to  the  superior  court 

Exceptions  from  superior  court  Suffolk 
county;  John  Hopkins,  Judge. 

Action  by  one  Stone,  trustee  in  bankruptcy, 
against  one  Jenkins.  From  a  verdict  for 
plaintiff,  defendant  brings  exceptions.  Ex- 
eeptlouB  overmled. 

Jas.  J.  McCarthy,  for  plaintiff,  a  7.  Eld- 
redge,  for  defendant 

UOSTON,  J.  Tbla  is  an  action  of  tort  by 
the  plaintiff,  as  trustee  In  bankruptcy  of  one 
Morris,  to  recover  for  the  conversion  of  cer- 
tain horsea,  In  some  of  which,  when  he  wai 


adjudged  bankrupt  Morris  had  a  special  prop- 
erty, and  of  others  of  which  he  was  the  gen- 
eral owner.  Before  the  trial  Morris  bad 
made  an  offer  of  composition,  which  bad 
been  confirmed,  and  an  order  had  been  made 
discharging  the  trustee,  and  closing  the  af- 
fairs of  tbe  estate.  At  the  trial  the  defend- 
ant asked  certain  rulings,  which  were  refused. 
There  was  a  verdict  for  the  plaintiff,  and  the 
case  is  here  on  defendant's  exceptions  to  the 
inillngs  that  were  given  and  to  tbe  refusals  to 
rule  as  requested. 

Tbe  only  question  which  baa  been  argued 
before  us  la  the  right  of  the  plaintiff  to  main- 
tain the  action  after  be  waa  discharged 
as  trustee  and  the  estate  was  closed  up  and 
settled.  Other  questions  raised  by  tbe  de- 
fendant must  be  deemed  to  have  been  waived. 
It  Is  stated  In  defendant's  brief  that  he  intro- 
duced no  evidence,  but  relied  on  the  ground 
that  the  plaintiff  no  longer  could  maintain 
the  action  In  bis  reptesentatlve  capacity. 
But  for  aught  that  appears  in  the  bill  of 
exceptions,  the  case  was  fully  tried.  When 
the  right  of  action  accrued,  Morris  bad  been 
adjudged  bankrupt,  and  upon  the  appoint- 
ment of  tbe  plaintiff  aa  trustee  tbe  right  of 
action  vested  In  him,  and  suit  was  properly 
brought  in  his  own  name.  When  tbe  <^r 
of  compo^tlon  was  confirmed,  and  the  order 
made  discharging  tbe  trustee,  and  closing  up 
the  estate,  tbe.property  In  the  trustee's  hands, 
Including  choses  In  action  belonging  to  tbe 
bankrupt  estate,  vested,  by  force  of  tbe  atat- 
ute,  In  Morrla.  Bankr.  Act  180S,  |  70.  We 
have,  therefore,  a  case  In  which  the  right  of 
action  waa  hi  the  tnutee  when  the  anlt  waa 
begun,  bat  baa  become  vested  during  tbe 
pendracy  of  the  action  In  the  bankrupt  la 
such  a  caae  it  would  seem  to  follow,  el^r 
that  tbe  trustee  should  be  allowed.  wlOi  the 
consent  of  tbe  bankrupt  to  proaecnte  tbe  ac- 
tion for  biB  benefit  or  tbe  bankrupt  should 
be  allowed  to  come  in  and  prosecute  It  In  tbe 
name  of  the  trustee  on  such  terms  as  Qie 
court  might  deem  reasonable;  or  tbe  salt 
should  be  amended  so  that  the  actloa  should 
proceed  thenceforward  In  tbe  bankmpfs 
nanww  If  neither  one  of  these  things  was 
don^  tiiere  would  seem  to  be  no  good  rea- 
son why  a  discontinuance  should  not  be  or- 
dered. CuttB  T.  Parsons,  2  Mass.  440.  But 
it  would  serve  no  useful  purpose  to  oraapel 
the  plaintiff  to  dlscontluue^  and  to  oblige  tbe 
bankrupt  to  bring  an  action  In  bis  own  name, 
and  such  a  rule  might  enable  tbe  def^dant 
under  some  circumstances,  though  not  per- 
haps, tn  this  case,  to  Inteipose  aa  a  defense 
the  statute  of  limitations,  or  some  technical 
matter  which  he  conld  not  otherwise  have 
availed  of.  In  Mayhew  v.  Pentecost  129 
Mass.  332,  It  was  held  that  an  action  to  re- 
cover a  debt  due  before  his  bankruptcy  might 
be  brought  by  tbe  bankrupt  after  tbe  bank- 
ruptcy, with  the  consent  and  for  the  benefit 
of  the  assignee  In  bankruptcy.  E  converse 
we  do  not  see  why  an  action  duly  brought 
by  an  assignee  or  trustee  In  bankruptcy  may 
not  be  maintained  In  bis  name,  with  bis  coa* 
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Bent,  by  the  bankrupt,  for  his  beneflt,  after 
tlie  cause  of  actlpn  has  become  vested  In 
lilm,  or  may  not  be  so  maintained  by  the  as- 
signee or  trustee  with  the  consent  of  the 
bankrupt.  See  Com.  v.  PbilUpsburg.  10  Mass. 
78;  Holten  t.  Cook.  12  Mass.  575;  Stone  v. 
Hubbard.  7  Cusb,  596;  Boblnson  t.  Hall,  11 
Gray,  483;  Oerrlsh  t.  Gary.  1  Allen,  213; 
Hallett  T.  Fowler,  10  Allen,  36;  Herring  ^. 
Downing,  146  Mass.  10,  15  N.  E.  116.  There 
la  nothing  to  show  tbat  that  Is  not  the  situa- 
tion In  the  case  before  ns.  It  Is  Immaterial 
to  the  defendant  to  whom  be  pays  the  amount 
found  due,  so  long  as  he  Is  not  compelled  to 
pay  It  twice;  and  If  It  appears  that  the  ac- 
tion is  prosecuted  In  the  name  of  the  plain- 
tiff for  the  benefit  of  Morris,  either  by  the 
plaintiff  with  bis  consent,  or  by  him  with 
the  plalntKTs  consent  lie  will  be  protected 
from  such  liability.  Mayhew  t.  Pentecost, 
supra.  A  Judgment  recovered  under  sudi 
Circumstances  will  be  a  bar  to  any  other  suit 
for  the  same  cause  of  action.  If  the  defend- 
ant la  apprehensive  that  the  status  of  the 
case  does  not  sufficiently  appear  of  record, 
the  matter  can  be  rectified  by  the  proper 
application  to  the  superior  court  Express 
Oo.  V.  Connor,  12  N  B.  K.  54,  49  Ga.  415. 
But  no  such  objection  has  been  urged,  and, 
as  the  case  stands,  we  think  that  the  excep- 
tions mart  be  overruled.  So  ordered. 
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(Snsnma  Jndidal  Court  of  Massaduwetts. 
Snflolk.  Sept  6,  1900.) 

BMNSnCIAL.  A8SOCIA  nONS— BENEFTTS-DIB- 

TRIBtmON— BT-LAWS— TAUDITT. 

1.  Where  a  beneficial  association  admits  Its 
liability  on  a  certificate  issued  by  It  a  bill  in 
eQnity  will  lie  to  determine  to  whom  It  belonn. 

2.  A  by-law  of  a  benefidal  assoctation,  di- 
recting that  If,  on  the  death  of  a  beneficiary 
selected  by  a  member  before  his  demise,  such 
member  make  no  farther  disposition  thereof, 
the  benefit  shall  be  paid  to  his  family,  and,  U 
none,  to  his  next  of  kin,  Is  consistent  with  its 
charter  providing  that  on  a  member's  death 
there  may  be  paid  a  certain  sum  to  his  family, 
or  as  he  may  direct;  hence,  where  a  beneficiary 
dies,  and  the  member,  havli^  no  family,  desig- 
nates no  other  before  his  death,  the  b»tf t  will 
go  to  his  next  of  kin. 

Appeal  from  superior  court  Suffolk  county. 

Bill  by  Kate  L.  Pease  and  others  against 
the  Supreme  Assembly  Boyal  Society  of 
Good  Fellows  and  others  to  recover  on  a  cer^ 
tain  beneflt  certificate.  From  a  decree,  de- 
f^idant  Joel  Barnard  appeals.  Affirmed. 

Bracketta  &  Roberts,  for  appellant  James 
P.  Parmenter,  for  appellees. 

HAMMOND,  J.  The  defendant  corpora- 
tion admitting  Its  liability  to  pay  the  sum 
named  In  the  certificate  to  the  persons  en- 
titled to  It  and  the  only  question  being 
vhetber  the  plaintiffs  or  Barnard  are  auch 
MA8B.DEC.66-60  N.E.-2U 


persons,  a  bill  in  equity  will  lie  to  deter- 
mine that  qnestlon.  Circuity  of  action  Is 
thus  avoided.  Tyler  v.  Association,  145  Mass- 
134,  13  N.  R  860;  Marsb  v.  Legion  of  Honor, 
149  Mass.  512,  21  N.  E.  1070,  4  L.  R.  A. 
382;  McCarthy  v.  Order  of  Protection,  153 
Mass.  814,  26  K  E.  866,  11  L.  R.  A.  144. 
Although  several  questions  have  been  argued 
before  us,  yet  as  the  conclusion  to  which  we 
have  come  upon  one  of  them  Is  decisive  of 
the  rights  of  the  parties.  It  Is  unnecessnrr 
to  express  an  opinion  upon  the  others.  The 
corporation  Is  a  foreign  corporation,  and  itn 
charter  provides  that  npon  the  death  of  a 
member  there  may  be  paid  out  of  the  "wid- 
ows' and  orphans'  beneflt  fund"  "a  sum  not 
exceeding  six  thousand  dollars  *  *  *  to 
his  family,  or  as  he  may  direct**  It  will  be 
observed  that  there  Is  no  limit  as  to  the  class 
of  persons,  and  therefore  the  member  may 
appoint  any  person  to  be  the  beneficiary. 
The  certificate  was  Issued  In  1888.  The  bene- 
ficiary died  In  1805,  and  the  member  died  iu 
November.  1897.  In  1897,  prior  to  his  death, 
section  5  of  law  10  was  amended.  He  was 
bound  by  this  change,  and,  so  far  as  that  by- 
law is  material,  It  must  be  taken  as  it  stood 
at  the  time  of  his  decease.  SpUman  v.  Home 
Circle.  157  Mass.  128,  31  N.  E.  776;  Pain  v. 
SocISte  St.  Jean  Baptlste,  172  Mass.  319,  62  N. 
E.  502.  Thebeneflclary  having  died  before  the 
member,  and  no  other  orfurtherdeslgnatlonof 
a  beneficiary  having  been  made  upon  which 
a  certiflcate  Issued,  the  case  falls  within  the 
terms  of  section  B,  law  10,  as  amended.  By 
the  plain  reading  of  that  section  the  plain- 
tiffs, being  the  only  next  of  kin  of  the  mem- 
ber, are  entitled  to  receive  the  money.  But 
the  validity  of  the  section  Is  attacked.  The 
defendant  Barnard,  contends  that  It  la  in- 
consistent  with  the  charter,  and  In  support 
of  that  contention  he  azcnes  that  only  two 
classea  can  be  braieflidarleii:  First  the  family 
of  the  member;  and.  aeeond,  any  peraon  be 
may  direct;  and  that  inasmncb  as  the  plaia- 
tUfa  were  not  members  of  his  family,  and 
were  not  persona,  to  whom  he  specially  di- 
rected the  money  to  he  paid,  they  do  not 
come  within  either  class  named  In  the  char- 
ter. Bat  QUs  Is  taking  too  narrow  a  view  of 
the  charts  and  of  the  scope  and  Intent  of 
the  by-law.  By  the  terms  of  the  charter  the 
money  nuy  be  paid  to  the  family  of  the  mem- 
bw,  "or  as  he  may  direct"  It  was  not  the 
intention  of  the  last  phrase  to  limit  tiie  class 
of  persona  from  whom  the  beneficiary  should 
be  selected,  bat  rather  to  enlarge  that  class, 
and  to  permit  the  member  to  designate  as 
a  beneficiary  any  peraon,  whether  or  not  a 
member  of  his  family,  or  dependent  upon 
him.  The  effect  of  the  trhole  language  la 
that  the  member  may  appoint  any  person  to 
be  a  beneficiary.  The  plaintiffs,  therefore, 
could  have  been  beneficiaries  had  the  mem- 
ber chosen  to  make  them  such.  And  the 
question  la  whether,  in  effect  he  did  this. 
While  the  charter  provides  for  the  creation 
and  payment  of  a  certain  fund  to  the  family 
of  a  member,  "or  as  he  may  direct"  It  no- 
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where  statei  the  manner  In  wblch  that  direc- 
tion shall  be  made.  That  Is  left  to  be  ar- 
ranged between  the  corporation  and  the 
member,  and  by  a  series  of  by-laws  set  out 
In  law  10  the  corporation  has  attempted  to 
state  bow  the  designation  shall  be  made  in 
certain  cases.  Sections  1  and  2  provide  for 
the  forwarding  of  the  application  for  mem- 
bership, and  prescribe  the  manner  In  which, 
at  the  time  of  making  the  application,  the 
beneficiary  shall  be  named.  Section  4  pro- 
vides for  the  payment  of  the  fund  in  the  case 
of  the  death  of  one  or  more  of  the  benefici- 
aries named  in  the  certificate  during  the  life 
of  the  member.  Section  5  provides  for  the 
payment  In  case  all  the  beneficiaries  selected 
by  the  member  be  dead,  and  be  has  made 
no  other  or  further  designation  upon  which 
a  new  certificate  has  Issued.  The  plain  pur- 
pose of  these  by-laws  Is  to  provide  for  all 
cases  where,  by  reason  of  deatii  or  otherwise. 
It  is  impossible  to  pay  the  money  as  special- 
ly directed  by  the  member,  to  the  end  that 
some  one  shall  have  this  benefit.  And  we  do 
not  see  why  this  cannot  be  done.  Indeed, 
for  aught  that  appears  to  the  contrary  In  this 
case,  it  would  seem  that  In  a  corporation 
like  this,  where,  by  the  charter,  the  payment 
may  be  made  to  any  one,  as  the  member 
may  direct,  a  by-law  would  be  perfectly  valid 
providing  that,  In  the  absence  of  any  special 
direction,  the  money  should  be  paid  to  cer- 
tain persons  or  classes  therein  named;  and 
we  do  not  see  why  the  whole  matter  of  direc- 
tion may  not  be  regulated  by  by-laws,  and 
any  special  designation  In  the  benefit  certifi- 
cate be  dispensed  with.  The  charter  cannot 
be  held  to  mesn  that  the  direction  must  be 
made  In  a  l>enefit  certificate.  Any  method  of 
designation  by  the  member,  whether  specially 
made  in  some  one  document  or  as  the  result 
of  a  by-law,  provided  that  the  member  and 
the  corporation  understand  each  other,  is 
warranted  by  the  cbfltrter.  Oeiley  was  a 
member  and  a  permanent  officer  of  the  or- 
ganization, and  it  must  be  assumed  that  be 
knew  and  understood  this  by-law.  He  knew, 
that  it  provided  that,  unless  he  took  out  a 
new  certificate,  his  next  of  kin  would  be  con- 
sidered as  his  benefldarles,  and  that  the 
money  wonld  be  paid  to  them  as  such.  It 
is  not  to  be  supposed  that  he  Intended  to 
dispute  the  validity  of  this  by-law,  bnt  rath- 
er that  it  should  be  operative,  nnd  that  the 
fund  should  go  In  accordance  therewith.  Un- 
der these  clraumstances  his  failure  to  take 
out  a  new  certificate  was,  in  effect,  a  desig- 
nation of  his  next  of  Un  as  the  real  bene- 
ficiaries, and  it  was  not  any  less  a  direction 
than  It  would  have  been  If  he  had  taken  ont 
a  new  certificate.  The  case  Is  clearly  dis- 
tinguishable from  Harding  v.  Uttlehale,  150 
Maaa.  100.  22  N.  B.  7<@.  Such  a  direction  1> 
not  Inconsistent  with  the  charter.  The  by- 
lav  Is  valid,  and  the  fund  should  go  to  the 
^laintlffB  as  tiie  next  of  kin.  Sargent  t. 
Knigbts  of  Honor,  168  Mass.  S57.  33  N.  B. 
•660.  Order  overruling  tbe  demurrer  afflnned. 
Decree  for  tbe  plaintiffs. 


an  Haas.  itQ 

BOOMEB  V.  WTLBUR  et  aL 
(Supreme  Judicial  Onirt  of  Massachnaette. 

Bristol.   Sept,  4,  1900.) 

UASTSR  AND  SERVANT— IN  DEFBNDBNT  CON- 
TRACTOR—[N  JURY  TO  THIRD  PER- 
SON—UABIUTY. 

Where  an  owner  of  property  employs  a 
competent  independent  contractor  to  repair 
chimneys,  and  retains  no  autiiority  over  the  de- 
tails of  the  work,  or  th«  manner  in  which  it 
shall  be  done,  such  owner,  tiioagh  be  retafmi 
the  right  of  control  of  the  premises,  is  not  lia- 
ble to  a  person  on  the  street  for  an  injurr  from 
falling  bricks,  caused  by  tbe  contractor'a  negli- 
gence. 

Exceptions  from  aupreme  judicial  court, 
'Bristol  county. 

Action  by  Boomer  against  Wilbur  and  otb- 
ers  for  personal  Injuries.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  except 
Exceptions  sustained. 

H.  J.  Fuller,  for  plaintiff.  L.  A  White  and 
F.  a  Halt,  for  defendants. 

HA&IMOND,  J.  Tbe  court  instructed  the 
Jury,  in  sobstance,  that  where,  under  a  con- 
tract between  the  owner  of  a  house  and  tbe 
person  doing  the  work,  work  is  done  upon 
tbe  house,  and  the  owner  retains  the  rlf^t 
of  access  to  and  the  control  of  the  premises, 
and  sudi  work  Is  oEdlnarlly  attended  wtth 
danger  to  the  public  unless  proper  precau- 
tions are  taken  to  avoid  It,  the  owner  b 
bound  to  the  exercise  of  due  care  to  see  that 
such  precautions  are  taken  for  the  safety  of 
the  public;  and  If,  by  reason  of  the  failure 
to  take  such  precautiona, .  a  person  lawfully 
on  tbe  street  and  in  tbe  exercise  of  due  care 
is  Inju^,  tbe  owner  Is  Answerable  notwith- 
standing tbe  work  fa  being  done  under  a  con- 
tract between  him  and  the  contractor.  Har- 
ing  stated  this  as  a  general  rule,  the  court 
applied  it  to  this  case  as  follows:  "If  the  de- 
fendants employed  a  penon  to  repair  the 
chimneys  =  OB  their -buildings  adjoining  the 
highway  under  the  contract  to  repair  them 
for  a  fixed  sum,  and  the  defendants  retained 
the  right  retained  control,  and  the- right  of 
access  to  tbe  bdtldtaig,  and  sndi  woA  "on  the 
chimneys  would  ordinarily  be  at^ded  with 
danger  to  the  public,  unless  proper  precau- 
tions to  avoid  It  were  taken,  the  defenchuits 
were  bound  to  take  proper  precautions,  or 
to  see  that  proper  precautions  were  taken, 
for  the  safety  of  tbe  pnblte;  and.  If  the  plain- 
tiff wfw  injured  ^ile  she  was  lawfully  on 
the  street  adjohilng  the  defendant's  premises, 
and  In  the  ezercdse  of  due  care,  by  reason  of 
the  failure  of  the  def^dants  to  take  proper 
precautions,  or  by  reason  of  tiielr  failure  to 
see  that  proper  precautions  were  taken,  to 
avoid  such  Injury,  then  the  defendants  are  it 
able  for  tbe  injury."  We  understand  these  In- 
structions to  mean  that  even  if  thedefendants 
employed  a  competent  Independent  contractor 
to  repair  these  chimneys,  who  was  to  do  the 
work  without  any  dictation  or  supervision 
on  the  part,  of  tbe  defendants  over  the  de- 
tails of  the  work,  or  the  manner  In  which  It 


Digitized  by  Google 


Uaai.) 


BOOMER  T.  WILBUK 


im 


dwald  be  done,  tiie  defendants  would  be  an- 
swerable for  the  fallnre'of  ttae,  contractor  to 
take  proper  precfintionB  to  protect  travelers 
npan  ttae  hlgbway  from  falling  brlclcs.  WbUe 
the  master  Is  liable  for  the  n^llgence  of  the 
serrant,  jet  when  the  penMm  employed  Is 
engaged  under  an  entire  contract  for  a  gross 
sum  bi  an  Independent  operation,  and  is  not 
subject  to  the  direction  and  control  of  his 
employer,  the  relation  Is  not  regarded  as  tbat 
of  master  and  serrant,  but  as  tbat  of  con- 
tractor and  contractee;  and  In  such  case  the 
general  rule  Is  that  the  negligence  of  the  con- 
tracting party  cannot  be  charged  upon  him 
for  whom  the  work  Is  to  be  done;  and  this 
rule  Is  applicable  even  where  the  owner  of 
the  land  Is  the  person  who  hires  the  con- 
tractor, and  for  whose  benefit  the  work  le 
done.  HlUIard  t.  Klchardaon.  3  Gray.  349; 
Foreytb  v.  Hooper,  11  Allen,  419;  Connera  v. 
Hennessey,  112  Mass.  96;  Harding  t.  City  of 
Boston,  163  Mass.  18,  89  N.  K.  411.  There 
are,  boweTcr,  some  well-known  exceptions  to 
the  rule.  If  the  performance  of  the  work 
will  necessarily  bring  wrongful  consequences 
to  pass  unless  guarded  against,  and  If  the 
contract  cannot  be  performed  except  under 
the  right  of  the  employer  who  retains  the 
right  of  access,  the  law  may  bold  the  em- 
ployer answerable  for  negligence  In  the  per- 
formance of  the  work.  Woodman  v.  Railroad 
Co.,  140  Mass.  335,  21  N.  £.  482,  4  L.  K.  A. 
213,  was  such  a  case,  and  the  defendant  was 
held  liable  for  the  act  of  an  independent 
contractor  hired  by  It  to  dig  up  and  obstruct 
the  streets  for  the  purpose  of  laying  down 
the  track,  upon  the  ground  that  the  contract 
called  for  an  obstruction  to  the  highway 
wblch  necessarily  would  be  a  nuisance  unless 
properly  guarded  against  The  same  prin- 
ciple Is  further  mustrated  In  Curtis  v.  Klley, 
153  Mass.  123,  26  N.  R  421,  and  OMiompson 
V.  Raflway  Co.,  170  Mass.  577,  49  N.  E.  913. 
40  L.  R.  A.  845.  Again,  If  the  Contract  calls 
for  the  construction  of  a  nuisance  upon  the 
land  of  the  employer,  he  may  be  held  an- 
«werable  for  the  consequences.  In  Gotham 
V.  Gross,  125  Mass.  232,  the  defenflant  had 
caused  to  be  constructed  by  an  Independent 
contractor  a  party  wall,  half  on  the  defend- 
ant's land  and  half  upon  adjoining  land;  and 
after  it  was  completed  and  accepted  It  fell, 
causing  damage  to  the  property  of  the  ad- 
joining landowner.  There  was  erldence  that 
the  fall  of  the  wall  was  occasioned  by  negli- 
gence In  its  construction.  The  court  said 
that  the  wall  as  constructed  was  a  nuisance 
'Hkeiy  to  do  mischief."  and  held  the  defend- 
ant answerable  for  the  damage  caused  by  Its 
Call.  To  the  same  effect  Is  Cork  t.  Blossom, 
162  BfasB.  830,  38  N.  E.  495,  26  L.  R.  A.  256. 
The  Instructions  to  the  Jury  allowed  them 
to  find  a  verdict  for  the  plaintiff,  not  upon 
the  ground  that  tbe  chimney  was  a  nuisance 
"likely  to  do  mischief,"  bnt  upon  the  ground 
that  the  woA  of  repair  called  for  by  tbe 
contract  was  necessarily  a  nuisance,  within 
the  rule  stated  In  Woodman  t.  Railroad  Co., 
ubt  supra,  and  other  similar  cases.  The  work 


called  for  was  the  i^^[»alr  'of  cHimneTs.  At 
most,  the  brick  were  to  be  taken-  off  for  a 
few  feet,  and  relald.  The  -work  whteb  was 
to  be  done  was  not  such  as  would  necessa- 
rl^  endanger  persons  in  the  street  It  cUd 
not  InrolTB  throwing  the  brick  Into  tbe  street. 

'  or  causing  or  allowing  them  to  fall  so  as  to 
endanger  persons  traveling  therein.  It  Is 
plain  that,  miless  there  was  negligence  In  the 
actual  handling  of  the  brick,  there  could  be 
no  injury  to  the  passing  traveler.  The  case 
very  much  resembles  Pye  v.  Faxon,  166  Mass. 
471,  31  N.  B.  640.  The  plaintiff  In  that  case, 
being  the  tenant  of  a  hons^  sued  the  owner 
of  an  adjoining  lot  for  trespasses  alleged  to 
have  been  committed  upon  the  plaintiff's  es- 
tate by  tbe  defendant  while  engaged  In  con- 
structing a  large  building  on  his  lot.  It  ap- 
peared from  the  testimony  that  the  wall  next 
to  the  plaintiff's  bouse  was  not  built  on  tbe 
boundary  line,  but  was  several  Inches  from 
it,  and  that  the  staging  used  tn  building  it 
was  placed  upon  tbe  Inside;  that  the  brick, 
when  laid,  pressed  out  the  mortar,  which 
was  then  scraped  off  by  the  trowels  of  the 
masons,  and  some  of  tt  dn^ped  upon  the 
plahitlff's  land,  upon  her  rear  windows,  and 

.  upon  tbe  clothes  hanging  In  her  back  yard. 
At  tbe  trial  the  presldli^  Judge  instructed  the 
Jury  that,  If  the  dropping  of  the  mortar  was 
from  the  carelessness  of  (he  workmen,  the 

,  defendant  was  not  liable,  but,  if  It  was  some- 
thing necessarily  Involved  In  the  building  or 
the  wall,  then  he  might  be  liable;  and  these 
Instructions  were  held  to  be  correct.  This  is 
not  a  case  where  the  work,  even  If  properly 
done,  creates  a  peril,  unless  guarded  against, 
as  In  the  cases  relied  upon  by  the  plaintiff. 
The  accident  was  caused  by  the  act  of  tbe 
cpntrfLCtor  in  doing  what  It  was  not  neces- 
sary for  him  to  do,  what  he  was  not  expect- 
ed to  do,  and  what  he  did  net  intend  to  do. 
If  it  had  been  necessary  for  him  to  topple 
the  chimney  over  Into  the  street,  or  to  re- 
move the  bricks  by  letting  them  fall  mto  It. 
or  tbe  contract  had  contemplated  such  action, 
the  Instructions  would  not  have  been  objec- 
tionable; but,  as  this  was  not  necessary  or 
intended,  tbe  work  could  not  be  classed  as 
work  which.  If  properly  done,  was  ordinarily 
attended  with  danger  to  the  public.   The  neg- 

.  ligence,  if  any,  was  In  a  mere  detail  of  tbe 
work.  The  contract  did  not  contemplate  such 
negligence,  and  tbe  negligent  party  is  the 
only  one  to  be  held.  The  case  Is  clearly  dis- 
tinguishable from  Woodman  v.  Railroad  Co.. 
ubl  supra,  and  otbers  of  a  like  character,  and 
must  be  classed  with  Conners  v.  Hennessey, 
ubl  supra,  and  others  like  It 

Smith's  circular  was  properly  excluded. 
His  competency,  even  If  It  was  material,  wa« 
not  in  dispute,  and  the  kind  of  staging  he 
advertised  to  use  was  immaterial. 

The  exduslott  of  the  questions  with  refer- 
ence to  the  prior  ailments  of  tbe  pleintifl 
was  wlthhi  the  discretion  of  the  court  Tiie 
physician  wlu>  had  treated  her  for  them  testi- 
fied that  he  did  not  think  there  was  any 
reason  to  bellere  that  Qm7  were  In  an7  way 
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connected  with  her  condition  after  the  acci- 
dent; and  although,  as  stated  hj  the  counsel 
for  the  defendant,  that  might  not  be  the 
opinion  of  another  phyeician,  who  was  pres- 
ent at  the  suggestion  of  the  defendant,  to 
hear  the  evidence,  and  although.  In  accord- 
ance with  experience  In  such  matters,  very 
llltely  it  would  not  be,  atUl  the  court  may 
hare  concluded  that  he  could  not  assume  this 
contradiction  In  the  expert  testimony  until 
It  actually  occurred,  and  that  upon  the  evi- 
dence before  blm  he  was  Justified  in  looking 
at  the  prior  aliments  aa  In  no  way  connected 
with  her  condition  at  the  trial,  and  therefore 
immaterial.  It  does  not  appear  that  in  this 
there  was  error.  Exceptions  sustained. 

(176  Maes.  SltJ 

HAMLIN  et  aL  T.  NEW  YORE,  N.  H.  &  H. 
K.  00. 

(Snpreme  Judicial  Court  of  Massachnsetts. 
Suffolk.  Sept.  &,  1900.) 

RAIZAOADS-CROSSINa   PRIVATB  ULNDS— OB- 
STRUCTION OF  CROSSING-^UDO- 
UENT  AB  BAR. 

1.  In  a  proceeding  to  determine  whether  or 
not  a  railway  company  has  the  right  to  maiu- 
tain  gates  across  an  alleged  right  of  way,  a 
fiaal  decree  for  complainants  in  a  former  pro- 
ceeding relative  to  maintaining  gates  on  such 
crossing  is  not  available  as  a  bar,  where  the 
right  to  maintain  the  gates  was  left  open  by 
the  decree  in  such  proceeding. 

2.  A  railway  company  which  has  conveyed 
to  an  adjacent  landowner  a  right  of  way  of 
a  certain  width,  and,  in  addition,  the  right  to 
pass  to  his  land  at  any  angle  whatever  with 
its  roadbed,  but  not  more  than  10  feet  outside 
of  snch  right  of  way,  cannot,  by  the  erection  of 
gates,  restrict  his  pass^  to  less  width,  rince 
a  landowner  who  grants  a  way  of  a  certain 
width  cannot  narrow  such  width  by  .building 
a  permanent  fence  on  it. 

8.  A  railway  company  which,  In  granting  a 
ri^t  of  way  to  an  adjacent  owner,  stipulates 
that  the  way  granted  Is  to  be  always  so  used 
and  enjoyed  as  to  do  no  unnecessary  damage 
to  the  roadbed,  and  so  as  not  to  impede  any 
trains  when  In  motion  on  Its  tracks,  after  such 
war  has  been  used  for  a  number  of  years,  open 
and  unobstructed,  cannot  obstruct  it  by  gates, 
bars,  or  other  fences,  since  it  snffidently  ap- 
pears that  the  way  granted  was  a  trte  right 
of  passage. 

Report  from  supreme  jndldal  court,  Suffolk 

county. 

Bill  by  one  Hamlin  and  others  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company  to  determine  whether  or  not  de- 
fendant had  the  right  to  erect  and  maintain 
gates  across  a  certain  alleged  right  of  way. 
Reported  to  the  full  court  Decree  for  plain- 
tiffs. 

Robert  M.  Morse  and  Marcos  Morton,  for 
plalntUb.  Benton  &  Cboate,  Cor  defoidant 

BABKBK.  J.  In  the  year  1845  the  plain- 
tiffs* predecessor  In  title,  owning  the  tract  of 
land  through  which  a  railroad  was  about  to 
be  buUt  conveyed  to  the  company  which  was 
to  build  the  railroad  the  strip  of  his  land  sub- 
sequently described  In  the  location  of  April 
16,  1846.  The  grantor  owned  other  lands  on 
each  side  of  tiie  strip,  and  his  deed  stipulated 


that  the  company  should  make  a  suitable  road 
crossing.  More  than  one  crossing  was  used 
during  the  first  9  or  10  years.  In  1854,  by 
two  deeds,  parts  of  one  transaction,  the  land- 
owner released  to  the  company  all  these 
rights  to  pass  over  the  railroad,  and  the  com- 
pany In  turn  conveyed  to  the  landowner,  his 
heirs  and  assigns,  the  right  of  way  now  in 
question.  The  railroad  was  built  with  a  sin- 
gle track  in  1845,  and  a  second  track  was 
added  in  1848.  From  1854  the  crossing  then 
granted  and  established  remained  in  use,  and 
was  not  obstructed  by  the  owners  of  the  in- 
road until  after  January  25,  1875,  although  a 
new  location  of  the  railroad  was  filed  in  18B&. 
On  January  25, 18U5.  the  crossing  having  been 
obstructed  by  the  defendants,  the  plalntUCs 
filed  a  bill  to  restrain  thm  from  fortlier  Inter- 
ference with  the  plaintiffs*  use  ot  the  ^ay. 
This  Is  the  case  reported  in  Hamlin  t.  Ball- 
road  Co..  166  Mass.  462,  44  N.  E.  444,  In 
which  a  final  decree  In  favor  ol  the  plalntUEa 
waa  entered  on  October  6, 1886.  The  defend- 
ants then  established  on  the  lines  between 
their  lands  and  that  of  the  plaintiffs  fences 
across  each  end  of  the  wa.7,  with  gates  14  feet 
wide  in  each  fence.  Thereupon  the  plaintiffs 
brought  a  petition  for  contempt,  resulting  in 
a  decree  from  which  the  defendants  appealed. 
Pending  this  appeal  they  snbstltnted  tor  the 
14-£oot  gates  other  gates  SS^  feet  In  length. 
Each  of.  these  gates  was  divided  Into  two 
parts,  running  upon  rails  In  the  upper  part  of 
the  structure.  When  these  gates  are  open, 
the  way  la  unobstructed  foe  a  space  of  38^ 
feet  at  eacb  end,  and  Is  obstructed  at  eadi 
Old  for  10  feet  on  each  side  of  the  gateway, 
the  obstructions  In  snch  case  being  both  fen- 
ces and  the  opened  gates,  which  then  stand 
next  tlte  fences.  Upon  constructing  these 
gates  the  deCoidants  locked  tliem,  and  sent 
the  key  to  the  plalntlflB,  who  retnmed  the 
key,  and  brought  a  second  petlthm  for  con- 
tenutt  A  hearing  upon  this  petition  result- 
ed In  a  report  and  reservatlfm  for  the  full 
conrt  of  the  questions  whether  the  defdid- 
ants  had  the  right  to  erect  gates  at  the  cross- 
ing, and  whether  they  might  be  permit- 
ted to  do  so  If  they  employed  pn^er  persons 
to  teaA  them;  It  being  agreed  that  tlie  de- 
fendants' appeal  from  the  decree  upon  the 
first  petition  for  contempt  might  be  taken  up 
and  heard  at  the  same  time  with  the  ques- 
tions so  reserved.  By  the  decision  reitorted 
In  Hamlin  v.  Railroad  Co.,  170  Mass.  548,  49 
N.  E.  022,  this  court  ordered  the  r^rt  to  be 
discharged,  upon  the  ground  that  the  decree 
in  the  original  cause  expressly  left  open  the 
right  of  the  defendants  to  maintain  gates, 
and  that,  If  the  plaintiffs  desired  to  contest 
their  right  to  do  so,  it  should  be  done  in  pro- 
ceedings where  that  right  would  be  directly  In 
issue.  The  rescript  to  this  effect  was  sent 
down  on  March  30,  1898,  and  the  preset  bill 
was  filed  on  April  11,  1898.  It  aUegea  the 
right  of  way,  setting  out  by  copy  the  convey- 
ance of  it  by  the  deed  of  October  16, 1854,  and 
alleging  that  the  New  York,  New  Haven  & 
Hartfojrd  Railroad  Company  has  obstructed 
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the  way  by  the  erection  of  large,  heavy  gates 
across  It  and  for  the  entire  width  thereof  on 
both  sides  of  the  tracks.  To  this  bill  each  de- 
fendant filed  a  plea,  as  well  as  an  answer.  A 
rnl&ig  was  made  that  the  pleas  were  not  sus- 
tained, and  a  bill  of  tbe  defendants'  excep- 
tions to  the  ruling  was  filed  and  allowed,  and 
Is  now  before  this  conrt  In  June,  189D,  the 
case  was  heard  tqKm  the  merits,  and  by  con- 
sent of  the  parties  was  r^rted  without  deci- 
sion to  this  court,  such  decree  to  be  entered  as 
the  facts  may  require. 

1.  The  rulings  excepted  to  were  right  The 
pleas  set  up  tbe  original  bill  and  tbe  proceed- 
ings thereon  as  a  bar  to  the  present  bill.  But 
the  qnestltm  whether  the  defendants  have  a 
right  to  maintain  gates  at  the  crossing  was 
left  open  by  the  proceedings  pleaded  In  bar. 
ThB  final  decree  In  favor  of  tbe  plaintiffs  In 
those  proceedings,  which  decree  was  ordered 
affirmed  by  this  court  was  '^thout  preju- 
dice to  the  rights  of  the  defendants,  U  any 
they  hare,  to  maintiUn  prc^r  gates  or  Inrs 
across  said  way,"  and  the  decree  ent»ed 
after  the  decision  of  this  conrt  under  Its  re- 
script was  "without  prejudice  to  any  right  of 
the  defendants  to  maintain  proper  gates  or 
bars  across  *ald  way.*'  The  defaidants*  ex- 
ceptions are  therefore  overruled. 

2.  It  Is  also  plain  that  the  way  granted  by 
tbe  deed  of  October  16, 1854,  Is  in  a  large  part 
cut  and  made  Impossible  of  use  by  the 
plaintiffs  by  the  present  gates  ai^  fences 
across  tbe  aids  of  the  way,  even  when  the 
gates  are  opened  as  widely  as  possible.  The 
Tray  granted  was  not  merely  feet  in 
width.  The  deed  gives.  In  addition  to  a  way 
of  that  width,  to  the  grantee,  his  heirs  and  as- 
signs, the  Tight  to  "pass  onto  bis  and  their 
own  land  at  any  angle  whatever  with  said 
railroad  bed  that  be  and  tb^  may  see  fit 
whether  within  said  thirty-eight  and  one-half 
feet  or  not  hut  not  more  than  ten  feet  outside 
of  said  thirty-eight  and  one-half  feet."  As 
the  crossing  Is  now  arranged,  the  fences  put 
tip  at  each  end  of  It  by  the  defendants,  and 
the  gates  when  opened  by  sliding  the  two 
parts  of  each  gate  to  the  right  and  left  upon 
tbe  division  lines,  completely  obstruct  20  feet 
of  each  end  of  the  way  as  deeded,  over  which 
the  plaintiffs  have  the  right  to  have  foot  pas- 
sengers, animals,  and  vehicles  pass  onto  the 
plaintiffs*  land  after  having  crossed  the  road* 
bed  of  the  railroad  In  a  straight  line.  The 
allegation  of  the  bin  that  the  defendants  have 
obstructed  the  plaintiffs*  way  by  the  erection 
of  the  present  gates  is,  therefore,  maintained. 
There  are  on  both  sides  of  the  tracks  obstruc- 
tions to  the  use  of  the  way  which  are  con* 
trary  to  the  expressly  granted  rights  of  the 
plaintiffs,  and  for  which  they  are  entitled  to 
relief  under  the  present  bllL  The  landowner 
having  granted  the  way  of  a  definite  width, 
he  cannot  narrow  that  width  by  building  a 
permanent  fence  upon  it  Salisbury  v.  An* 
drewB,  19  Plclc.  260.  258;  Welch  v.  Wilcox, 
101  Mass.  162;  Tucker  v.  Howard,  122  Mass. 
S29,  633;  Dickinson  t.  Whiting,  141  Mass. 
414,  6  N.  B.  8& 


8.  The  remaining  qu^tlon  Is  whether  the 
defendants  have  tbe  right  to  maintain  gates 
or  bars  at  the  crossing.  The  deed  contains  no 
reservation  of  any  such  right  But  the  de- 
fendants contend  that  It  Is  an  Incident  to 
their  ownersh^  of  the  land,  which  Is  subject 
to  the  plaintiffs'  easement  The  rule  Is  well 
enough  stated  In  Jones,  Easem.  }  407,  cited 
by  the. defendants  in  their  brief  as  follows: 
"The  rule  Is  general  that  the  landowner  may 
put  gates  and  bars  across  a  way  over  bis  land 
which  another  Is  entitled  to  enjoy,  unless,  of 
course,  there  Is  somethli^  In  tbe  Instrument 
creating  tbe  way,  or  in  the  drcumatances  un- 
der which  It  Is  acquired  or  used,  which  shows 
that  the  way  Is  to  be  an  open  one."  See 
Atkins  V.  Boardman,  2  Mete.  (Mass.)  ^7; 
(yiAnOA  Lothrop,  21  Pick.  2S&i  TTaderwood 
▼.  Gam^,  1  Cnsh.  28B;  Johnson  v.  Kinnlcntt, 
2  Gush.  153;  Short  v.  Devlne,  146  Mass.  119. 
15  N.  E.  148.  Considering  the  language  of 
tbe  deed  of  October  16, 1854,  and  the  drcmn- 
stances  under  which  the  way  was  acquired 
by  the  force  of  that  deed,  and  those  under 
which  the  way  has  heea  used,  we  are  of  the 
oplnlm  that  it  is  an  open  way,  across  which 
the  defendants  have  no  right  to  maintain  any 
gates,  bars,  or  other  fences.  The  deed  was 
made  by  the  railroad  oompany  some  ten  years 
after  the  railroad  began  to  be  used,  and  she 
years  after  its  use  had-hecome  so  great  as  to 
require  the  laying  of  a  second  track.  The 
provisions  that  the  way  is  to  be  used  by  the 
grantee^  his  heirs  and  assigns,  **in  commrai 
with  all  other  persons,  if  any,  who  have  tbe 
right  to  use  the  same,"  Justifies  the  Inference 
that  it  was  not  merely  a  way  for  the  use  of 
the  grantees  farm.  The  width  of  88^  feet 
where  tbe  way  crosses  the  bed  of  the  railroad 
and  of  68^  feet  at  each  end  looks  In  the 
same  direction,  and  favors  the  construction 
that  such  a  way— as  wide  as  many  highways 
—was  intended  to  be  something  m<tte  than  a 
mere  farm  crossing.  Gates  or  bars  58^  feet 
In  length  could  not  have  been  so  arranged  as 
to  allow  one  who  had  oossed  the  bed  of  the 
railroad  to  pass  on  to  the  adjoining  land  at 
any  and  an  pc^ts  of  the  68^  feet  without  an 
expraise  so  great  and  disproportionate  In  es- 
tablishing and  maintaining  and  operating 
such  gates,  and  without  such  practical  diffi- 
cult in  using  them,  that  it  Is  absurd  to  sup- 
pose that  such  an  arrangement  was  Intended 
by  either  party  to  the  deed.  The  grantw*s  land 
was  used  only  for  a  railroad,  and  the  only 
reason  for  gates,  bars,  or  other  fences  across 
the  ends  of  the  way,  which  it  Is  reasonable 
to  suppose  could  have  Influenced  the  grantor 
In  determining  upon  the  kind  of  way  to  be 
conveyed,  was  the  protection  of  Ite  railroad 
bed  and  track,  and  the  prevention  of  obstrnc- 
tloa  to  Its  cars,  engines,  or  trabis.  But  the 
deed  Itself  deals  explicitly  with  that  mattw. 
and  in  a  way  different  from  that  of  having 
fences  across  the  ends  of  the  w^.  By  the 
«pres8  terms  of  the  deed  the  rights  of  way 
granted  "are  to  be  always  so  used  and  enjoy- 
ed as  to  do  no  unnecessary  damage  to  said 
railroad  bed  and  tietik,  and  always  so  as  not 
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to  obBtnict,  Impede,  or  delay  aoy  car  or  carB, 
«igine  or  engines,  train  or  trains,  when  la 
motion  on  said  railroad  tracks."  The  deed 
was  the  act  of  the  railroad  company,  done 
many  years  after  the  railroad  was  In  full 
operation,  and  stipulated  for  that  means  of 
preventing  Incidental  Injury  to  the  grantor  by 
the  use  of  the  way  upon  which  the  grantor 
then  preferred  to' rely,  and  It  bound  the  gran- 
tee and  those  succeeding  to  his  rights  to  use 
those  means  effectually  by  making  it  obliga- 
tory upon  them  always  to  so  use  the  right  as 
to  do  no  unnecessary  damage  to  the  railroad 
bed  and  track,  and  always  so  as  to  neither 
obstruct,  Impede,  or  delay  any  car,  engine,  or 
train  In  motion  on  the  tracks.  Besides  all 
this,  the  crossing  remained  open  and  uuob- 
stiiicted  for  many  years  after  the  time  of  the 
grant,  and  It  Is  plain  that  Its  first  obstruction 
was  not  in  parsuance  of  a  contention  that  the 
defendants  had  the  right,  for  the  protection 
of  the  railroad  traffic,  to  establish  proper 
gates  and  bars,  but  was  a  step  In  the  asser- 
tion by  the  defendants  of  their  contention 
that  the  right  of  way  was  extinguished  by  the 
location  of  1859.  In  the  opinion  of  a  ma- 
jority of  the  court,  these  circumstances,  with 
the  deed  Itself,  sufficiently  show  that  what 
the  deed  Intended  to  grant  was  a  free  right 
of  .passage  over  a  way  58^  feet  wide  at  each 
end,  and  S8^  feet  wide  where  It  crossed  the 
roadbed  of  the  railroad,  and  unobstructed 
gates,  bars,  or  other  fences.  See  Eames  v. 
Railroad  Co.,  105  Mass.  198;  Williams  t, 
Clark.  140  Mass.  238,  6  N.  E.  802.  The  plain- 
tiffs are  entitled  to  a  decree  declaring  their 
rights  to  be  In  accordance  with  this  opinion, 
commanding  the  defendants  to  remove  all 
gates  or  other  fences  now  maintained  across 
the  ends  of  the  way,  and  i>ermanently  enjoin- 
ing them,  and  any  and  all  persons  or  parties 
claimlag  under  them,  from  erecting  any  gates, 
bars,  or  other  fences  across  the  way;  and  for 
their  damages,  to  be  ascertained  by  an  assess- 
or If  more  than  nominal  damages  are  claim- 
ed, or  If  their  amount  Is  not  agreed  upon,  and 
for  costs.  So  ordered. 


(Xn  MUB.  620) 

REDFORD  T.  CITY  OF  WOBURN. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.   Sept.  6,  1900.) 

DBVBOTITB  SIDBWAI^— QUBSTIONS  FOR  JURY 
—JUSTIFICATION  FOR  DEFECT. 

1.  Whether  a  water  shut-off  box  In  the  mid- 
die  of  a  sidewalk  much  used  for  travel,  pro- 
jecting on  one  side  an  inch  and  a  gnarter 
above  the  surrounding  gravel,  constitutes  a 
defect  such  as  to  cause  injury  to  travelecs 
while  in  the  exercise  of  due  care,  and  whether 
the  city  exercised  reasonable  care  in  suEEering 
the  box  and  sidewalk  to  remain  in  such  condi- 
tion, are  questions  for  the  jury. 

2.  The  fact  that  a  water  shut>ofl  box  in  the 
middle  of  a  sidewalk  much  used  for  travel  was 
the  usual  contrivance  used  in  cities  for  the 
purpose  for  which  it  was  placed  in  the  side- 
walk does  not  Justify  the  city  in  maintainiDs 
it  In  such  a  condition  as  to  render  the..ride- 
wa^  defective  apd  unsafe. 


Exceptions  from  superior  court,  Mlddleaec 
county;  WlUIam  B.  Stevens,  Judge. 

Action  by  Bedford  against  the  city  of  Wo- 
bnm  to  recover  for  Injuria  from  an  allied 
defective  sidewalk.  There  was  a  Jodgment 
for  plaintiff,  and  defendant  excepts.  Bxcep- 
tioDS  overruled. 

Smith  ft  Lndden,  for  plalntffL  Frauds  P. 
Cnrrau,  for  defendant 

MORTON.  J.  There  was  evidence  tending 
to  show  that  the  plaintiff,  while  In  the  exer- 
cise of  due  care,  was  walking  along  a  side- 
walk on  Bennett  street,  a  public  highway  In 
the  defendant  town,  when  he  stumbled  over 
a  water  shut-off  box,  which  was  about  In  the 
middle  of  the  sidewalk,  and  received  the  In- 
jorles  complained  of.  The  exceptions  state 
that  the  sidewalk  was  much  used  for  foot 
travel.  The  defendant  asked  the  court  to 
rule  that  on  all  the  evidence  the  plaintiff 
was  not  entitled  to  recover,  and  that  the  evi- 
dence was  not  soffident  to  justify  the  Jury- 
in  finding  that  the  shut-off  box  was  a  defect 
The  court  dedlned  so  to  rule.  There  was  a 
verdict  for  the  plalntifC,  and  the  case  Is  here 
on  defendant's  exceptions  to  the  refusal  of 
the  court  to  t^Te  the  mllngs  asked  for.  The 
size  of  the  shut-off  box  Is  not  ^ven.  but  the- 
exceptions  state  that  it  was  "the  nsual  con- 
trivance used  In  cities  tat  shutting  con- 
nection betwera  public  water  mains  and  the 
service  pipes  of  private  takers."  It  appeared 
that  on  the  side  next  to  the  fence  it  pro- 
jected one-elghtb  of  an  inch  above  the  sur- 
rounding gravel,  on  the  northerly  side  one- 
qnarter  of  an  Inch,  on  tbB  southerly  side 
one-half  of  an  indi,  and  on  tiie  eagerly  side 
one  and  oneKioartw  Inches.  The  canse  of 
the  projection  on  the  easterly  side  does  not 
appear,  except  Inferentially.  It  mi^  have 
been  because  the  sidewalk  was  worn  away 
on  that  side  so  as  to  leave  the  box  project- 
ing as  It  did,  or  It  may  have  been  that  tlie 
slope  of  the  ddewall^  whldi  is  stated  in  the 
exceptions  to  have  Iwen  "In  a  general  way" 
from  the  fence  to  the  street  vas  such  at 
that  spot  as  to  cause  the  box  to  project  on 
Its  easterly  side.  Whatever  the  cause,  there 
Is  nothing  to  show  that  the  projection  was 
due  to  an  accident  or  that  the  condition  had 
not  existed  for  ^yi,  and  perhaps  weeks. 
The  defense  does  not  seem,  Indeed,  to  have 
been  based  on  the  ground  that  the  defect, 
if  there  was  one,  was  a  matter  of  only  a  few 
hours'  standing,  bat  on  the  ground  that  the 
box  did  not  institute  a  defect  and  thB.t  the 
evidence  left  It  uncertain  whether  the  box 
caused  the  injuries  complained  of.  Bat,  as 
already  observed,  we  think  that  there  was- 
evidence  warranting  the  jury  in  finding  that 
the  box  caused  the  plaintiff  to  foil.  And  we 
do  not  think  It  could  be  ruled  as  matter  of 
law  that  the  Jury  were  not  warranted  in  find- 
ing tiiat  a  shut-off  box  In  the  middle  of  a 
sidewalk  much  used  for  foot  travel,  project- 
ing on  one  side  on  Inch  and  a  quarter  above 
the  surrounding  gravel,  did  not  ctmstltnte  % 
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defect  Wbetber  Bucb  an  object  was  liable 
to  cause  travelers,  wliile  In  the  exercise  of 
due  care,  to  stumble  and  fall,  or  to  turn  or 
sprain  the  ankle,  as  we  infer  the  plaintiff 
did.  and  whether  the  defendant  exercised 
reasonable  care  In  suffering  the  box  and  side- 
walk to  remain  lu'the  condition  In  which  they 
were.  were.  It  seems  to  us,  questions  for  the 
Jury.  See  Loan  v.  City  of  Boston,  106  Mass. 
450;  Dowd  y.  Inhabitants  of  Chlcopee,  116 
Mass.  93;  Aston  v.  dty  of  Newton.  134  Mass. 
507:  Marvin  t.  City  of  New  Bedford.  168 
Mass.  494,  33  N.  G.  605:  Spellman  T.  Inhabit- 
ants of  Chlcopee,  181  Mass.  443;  Hughes  v. 
City  of  IJiwrence,  160  Mass.  474,  86  N.  E. 
485;  Sawyer  v.  City  of  Newburyport  157 
Mass.  431,  82  N.  E.  653.  The  fact  that  the 
shnt-off  box  was  the  usual  contrivance  used 
In  cities  for  the  purpose  for  whl(!b  it  was 
placed  In  the  sidewalk  would  not  Justify  the 
defendant  In  maintaining  It  In  such  a  condi- 
tion as  to  render  the  highway  defectlTO  and 
tinaafe.   Exceptions  oyermled. 


(63  Ohio  St.  23) 

IiAKE  ERIE  ft  W.  B.  CO.  t.  COMMISSION- 
ERS OP  HANCOCK  COUNTY  et  al. 
(Supreme  Ooart  of  Ohio.    May  22,  1900.) 

COUNTY  DITCH  —  PUBLIC  NHCB8SITY  FOR  — 
QUESTION  FOR  JURY,  WHEN— NATURE  OP 
EVIDBNCtt-RIOHTS  OP  PROPERTY  OWNER- 
COMPENSATION  FOR  BNCROACHMBNT  —  EX- 
CAVATION UNDER  RAILWAY  TRACK6— ESTI- 
MATION OF  DAHA0B8. 

1.  Where,  upon  an  ioqulir  as  to  the  public 
necessity  of  a  contemplated  county  ditch,  the 
evidence  tends  to  prove  that  its  construction 
will  afford  needed  drainage  to  a  conriderable 
body  of  low  lands,  or  marsbes,  or  ponds,  or  to 
one  or  more  public  highways,  or  to  public  school 
crounds,  tbe  question  should  be  submitted  to 
the  juiT,  under  proper  instructions,  whether 
the  ditch  will  be  conducive  to  the  public  health, 
convenience,  or  welfare;  and  on  that  inquiry 
tbe  jury  may  consider  as  evidence  facts  brought 
to  their  knowledge  from  their  actual  view  of 
the  proposed  route,  made  as  provided  by  stat- 
ute. 

2.  It  Is  competent  for  the  jury  to  find  In 
favor  of  the  public  utility  of  the  ditch  in  the 
sense  that  will  Justify  tbe  appropriation  of 
lands  for  Its  constrnction,  if  it  will  be  conducive 
to  the  public  bealtb.  convenience,  or  welfare 
of  the  neighborhood  through  which  it  is  located. 
A  more  i^neral  public  uecesstty  is  not  required. 

3.  Any  direct  encroachment  upon  land,  whicit 
subjects  it  to  a  public  use  that  excludes  or  re- 
stricts tbe  dominion  and  control  of  the  owner 
over  it,  is  a  taking  of  his  property,  for  which 
he  Is  gnarantled  a  right  of  compensation  by 
section  19  of  the  bill  of  rights. 

4.  The  location  and  construction  of  a  public 
ditch  across  or  upon  the  right  of  way  of  a 
railroad  company,  though  the  ditch  be  con- 
structed by  tiUag  nnder  tbe  surface,  is  an  ap- 
propriation of  the  com^ny's  property,  which 
entitles  it  to  compensation  for  the  value  of  the 
interest  so  taken. 

5.  When,  In  the  construction  of  such  a  ditch, 
ft  will  become  necessary  to  make  an  excavation 
under  the  tracks  of  the  railroad,  and  for  the 
company  to  incur  expense  in  supporting  the 
trackst  or  otherwise,  while  the  ditch  is  bring 
constructed,  such  expense  should  be  tak«i  Into 
account  in  estimating  the  damages  of  the  com- 
pany, and  m  refusal  to  so  instruct  the  jory  is 
error. 

(Syllabns  by  tbe  Courts 
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Error  to  circuit  court,  Hancock  county. 

Application  to  the  cominissioners  of  Han- 
cock county  and  others  for  the  location  of  a 
ditch.  On  report  of  the  commissioners  the 
Idike  Erie  ft  Western  Railroad  Company  filed 
objections.  From  a  judgment  of  tbe  circuit 
court  affirming  tbe  common  pleas,  which  af- 
firmed the  Judgment  of  the  probate  court  on 
appeal  from  the  county  commissioners,  the 
railroad  company  brought  error.  Reveraed. 

The  record  shows  that  a  petition  which 
prayed  for  the  location  and  construction  of  a 
tiled  ditch  along  a  described  route  was  sub- 
scribed by  a  number  of  the  owners  of  lands 
in  the  vicinity  of  the  ditch,  and  filed  with  the 
county  auditor  on  tbe.l4th  day  of  Jime,  1887; 
and.  after  the  necessary  preliminary  steps 
had  been  taken,  the  county  commissioners 
made,  and  caused  to  be  entered  on  their  rec- 
ord, an  order  for  the  location  and  construe* 
tlon  of  the  ditch  as  prayed  for  in  the  petl- 
tlon.  An  engineer  was  appointed  to  survey 
and  grade  the  ditch,  divide  Into  proper  sec- 
tions, and  make  report  to  the  commiaslonen 
on  the  2d  day  of  August,  1897;  and  It  wa« 
ordered  that  the  report  should  be  accompa- 
nied by  a  plat  and  profile  of  the  ditch,  an  esti- 
mate of  the  cost  of  Its  construction,  and  a 
schedule  of  the  lands  that  would  be  benefited 
by  Its  construction.  Such  report  was  made 
and  filed  at  the  designated  time,  and  on  that 
day  the  commissioners  met  to  consider  tbe 
report  and  exceptions  that  should  be  mado 
thereto.  The  ditch,  as  located,  passed  across 
the  right  of  way  of  the  Lake  Erie  ft  Western 
Railroad  Company,  and  under  its  roadway, 
at  a  point  where  an  Iron  pipe  had  been  pre- 
viously placed  as  a  means  of  conducting 
away  the  water  accumulating  in  that  locality. 
The  ditch  required  a  larger  conduit,  and  the 
engineer  reported  that,  "In  view  of  the  fact 
that  the  pipe  under  the  Lake  Erie  ft  Western 
Railroad  track  is  not  low  enough  to  accommo- 
date the  grade  of  the  ditch,  and  as  consid- 
erable expense  will  be  Incurred  in  lowering 
the  same,  no  assessment  be  chaiged  against 
this  company  for  outlet  benefit,  provided  they 
lower  tbe  pipe  at  their  own  expense."  When 
the  commissioners  took  up  the  report  for 
hearing,  the  railroad  company  presented  Its 
objections  thereto  In  writing,  wherein  they 
prayed  to  be  relieved  from  tbe  asBessment 
recommended  by  the  engineer,  "for  tbe  fol- 
lowing reasons:  First.  The  commissioners 
have  no  authority  in  law  to  make  said  tile 
ditch.  Second.  The  ditch  is  of  no  public 
utility.  Third.  The  assessment  is  inequita- 
ble, and  not  In  proportion  to  benefits,  nor  Id 
proportion  to  other  assessments.  Fourth. 
The  tile  ditch  Is  no  ben^t  whatever  to  this 
company."  The  company  also  presented  the 
following  claim  for  compensation  and  dam- 
ages: "On  tbe  right  of  way  of  the  Uike 
Brie  ft  Western  Railroad  Company,  where 
said  proposed  ditch  crosses  said  railroad,  we 
claim  compensation  for  the  land  taken  In  the 
sum  of  ¥100,  and  for  damages  caused  ua  by 
lowering  the  Iron  pipe  or  the  ramoval  of  the 


Digitized  by  Google 


1010 


67  NOBTHEASTEKN  BEFOBrEIL 


(OUo 


same  in  the  sum  of  $200."  Hie  hearing  npon 
the  report  and  the  claim  and  objections  of 
the  company  was  then  adjourned  until  the 
6th  day  of  August,  1897,  when,  after  having 
made  an  actual  view  of  the  premises,  the 
commlsslonera  reassembled  in  pursuance  of 
the  adjournment,  and  then,  on  final  consld- 
eration,  refused  the  company's  claim  for  com- 
pensation and  damages,  overruled  Its  objec- 
tions, and  adopted  the  engineer's  report,  with 
Borne  modifications  with  respect  to  other  par- 
ties that  are  not  material  here.  An  appeal 
by  the  company  to  the  probate  court  was  duly 
perfected,  and  In  that  court  the  company 
moved  to  dismiss  the  proceedings  on  the 
grounds:  "(1)  Hie  petition  does  not  state 
facts  sufficient  to  give  jurisdiction  to  the  com- 
missioners to  locate  said  ditch  as  their  order 
calls  for.  (2)  The  commissioners  have  no 
authority  In  law  to  lay  a  tile  ditch  such  as 
prayed  for  and  as  described  in  their  order. 
(S)  There  is  no  authority  In  law  to  lay  a  tile 
ditch  such  as  this  asked  in  the  petition  and 
laid  In  the  order  of  said  board."  This  mo- 
tion i^as  overruled,  the  proceedings  previous 
to  the  appeal  held  regular,  and  a  Jury  was 
Impaneled  to  try  and  determine  (1)  whether 
the  ditch  "will  be  conducive  to  the  public 
h«ilth,  convenience,  or  welfare";  (2)  the 
compensation  due  to  the  railroad  company  for 
land  taken  for  the  ditch;  and  (3)  the  dam- 
ages due  the  company  on  account  of  the  loca- 
tion and  construction  of  the  ditcb.  The  Jury, 
after  having  viewed  the  premises  accompa- 
nied by  the  sheriff,  and  heard  the  evidence 
offered  by  the  parties,  returned  their  verdict 
finding  that  "the  ditch  will  be  conducive  to 
the  public  health,  convenience,  and  welfare," 
and  that  nothing  was  due  to  the  company  for 
land  taken,  nor  for  damages.  A  motion  of 
the  company  for  a  new  trial  was  overruled, 
and  Judgment  entered  on  the  verdict  As 
has  been  already  stated,  that  judgment  was 
sustained  by  the  common  pleas  and  circuit 
courts,  and  the  case  is  here  for  review  by  this 
court.  The  errors  relied  on,  and  such  further 
facts  as  may  be  necessary  for  their  proper 
nnderstandlng,  are  stated  In  the  opinion. 

Jason  Blackford,  Aaron  Blackford,  and 
John  B,  Cockrum,  for  plaintiff  in  error. 
Charles  E.  Jordan  and  John  Poe,  for  defend- 
ants In  error. 

WILLIAMS,  J.  (after  stating  the  facts). 
The  appeal  taken  the  plaintiff  In  error 
was,  as  Is  authorized  by  section  4468  of  the 
Bevised  Statutes,  from  that  part  of  the  order 
of  the  county  commlsdoners  by  which  it 
was  determined  that  the  proposed  ditch  will 
be  conducive  to  the  public  health,  conveni' 
ence,  ot  welfare,  and  that  the  plaintiff  ta  tx- 
vor  was  not  entitled  to  otmpensatlon  tor  land 
Aj^ropriated,  nor  damages  claimed  to  prop- 
erty affected  by  tbe  fmpTOrement  The  tbf- 
diet  and  judgment  In  tbe  probate  court  ma- 
tamed  tbe  determination  of  tbe  cranmlsston* 
ers  In  these  respects,  and  the  errors  assigned 
hfcie  relate  to  the  action  of  the  court  and 


jury  In  the  trial  of  these  questions.  One  con- 
tention is  that  the  court,  upon  the  evidence 
Introduced,  should  have  held,  and  so  directed 
the  Jury,  that  the  dltcb  would  be  a  mere 
private  advantage  to  certain  property  owners, 
and  not  of  such  public  utility  as  Is  required 
by  the  law  to  authorize  Its  establishment. 
The  law  undoubtedly  requires  somethhig 
more  than  mere  private  and  Individual  ad- 
vantage to  sustain  an  improvement  of  this 
nature.  It  must  be  a  public  Improvement,  in 
the  sense  that  there  Is  a  public  benefit  re- 
sulting therefrom.  But  it  need  not  be  a  gen- 
eral public  benefit  It  is  sufficient  for  that 
purpose  If  It  be  conducive  to  the  public 
health,  convenience,  or  welfare  of  the  nel^ 
borhood  through  which  It  is  constructed. 
Chesbrough  t.  Commissioners.  37  Ohio  St 
508.  We  have  examined  the  evidence  In  the 
record  sufficiently  to  satisfy  us  that  It  strong- 
ly tends  to  prove  that  the  ditch  will  be  of 
considerable  public  utility,  and  could  not  prop- 
erly have  been  withdrawn  from  the  consid- 
eration of  the  Jury.  It  appears  that  the  ditch 
is  something  over  two  miles  in  length,  pass- 
ing through  a  section  of  country  In  need  of 
the  drainage  It  will  furnish;  that  It  will  con- 
tribute materially  to  the  drainage  of  three 
or  more  public  roads  which  it  crosses,  and  to 
the  drainage  of  the  public  school  grounds 
near  which  It  passes;  and  that  the  present 
drainage  Is  Inadequate  for  each  of  those  pur- 
poses. Besides,  the  Jury  were  entitled  to  con- 
sider as  evidence  on  this  subject  the  facts 
brought  to  their  knowledge  from  their  actual 
view  of  the  premises.  Williams  v.  Locko- 
man.  46  Ohio  St  416,  21  N.  B.  358.  The  court 
charged  the  jury  on  this  subject  as  follows: 
"It  Is  the  public  health,  convenience,  or  wel- 
fare of  the  community  to  be  affected  by  the 
proposed  ditch,  and  not  that  of  the  public  at 
large,  that  Is  to  be  regarded  in  the  construc- 
tion of  a  ditch.  Hence,  if  it  Is  apparent  to 
you  that  the  proposed  ditdi  will  be  condnclve 
to  the  public  health,  convenience,  or  welfare 
of  the  nelgbborfaood  through  which  it  will 
pass,  the  commissioners  are  authorized  to 
construct  the  same,  and  In  that  case,  as  to 
this  first  proposition,  your  verdict  will  be 
for  the  establishment  of  the  ditch.  It  Is  not 
enough,  however,  to  find  that  the  ditch  would 
be  a  great  convenience,  but,  before  you  can 
find  In  favor  of  the  dltdi,  you  must  find  that 
It  would  be  conducive  to  the  public  health, 
convenience,  or  welfare  of  tbe  neighborhood 
through  which  the  ditch  passes.  The  mere 
fact  that  the  ditch  In  question  mlglit  enable 
the  petitioners  to  raise  more  com  or  other 
grain  does  not  authorize  you  to  return  a  ver^ 
diet  In  favor  of  the  establishment  of  tbe 
ditfdL  Tbe  fact  that  tbe  ditch  in  question 
might  enable  tbe  petitioner  to  raise  larg^ 
crops  Is  a  fact  going  to  whom  that  be  would 
be  privatdy  benefited,  but  It  requires  mote 
than  tida  to  authorize  yon  to  find  a  vradiet 
Blu>wlng  that  It  would  be  eondudve  to  public 
health,  convenience,  or  welfare  to  locate  the 
ditcb.  The  prosperll^  of  each  individual  am- 
duces,  In  a  certain  aeaMta  to  tbe  public  ve^ 


Digitized  by  Google 


Maas.) 


PLANT  T. 


WOOD& 


1011 


Care,  bnt  the  fact  Is  not  Bnfflclent  reason  for 
taking  other  private  property  to  Increase  the 
prosi>erity  of  Individual  men.  The  draining 
of  marBbes  and  ponds  maj  be  for  the  promo- 
tion of  public  health,  and  so  become  a  public 
object;  but  the  draining  of  farms  to  render 
them  more  productive  is  not  such  an  object. 
If  you  find  that  the  petitioners  and  the  ap- 
IwUant,  the  Lake  Erie  &  Western  Bailroad, 
are  the  only  persons  or  corporations  In  any 
way  Interested  in  the  location  of  the  ditch, 
and  that  it  would  not  be  conducive  to  public 
health,  convenience,  or  welfare  to  locate  the 
ditch  in  question,  then,  and  fn  that  case,  yon 
should  return  your  verdict  against  the  pro- 
posed ditch.  If  you  find  from  the  evidence 
that  a  public  ditch  has  been  heretofore  es- 
tablished and  conducted  along  the  route  of 
the  proposed  improvement,  and  that  such 
ditch,  if  properly  cleaned  out,  would  afford 
sufficient  drainage  for  the  lots  and  lands 
sought  to  be  drained  by  the  proposed  ditch, 
then  your  verdict  should  be  against  the  estab- 
lishment of  the  proposed  Improvement"  The 
charge  is  a  sufficiently  clear  and  comprehen- 
sive statement  of  the  law  applicable  to  this 
branch  of  the  case,  and  covers,  substantially, 
all  the  Instructions  requested  by  the  plaintiff 
in  error.  This  question  was,  therefore,  prop- 
erly left  to  the  determination  of  the  jury. 

The  fnrtber  and  prindpal  contention  of  the 
plaintiff  in  error  is  that  It  was  denied  com- 
pensation for  its  land  taken  for  the  ditch,  and 
damages  to  its  other  property  affected  by  the 
Improvement  The  cdiarge  of  the  court  on  the 
enblect  ot  compensation  for  land  taken,  seems 
nnobJectt<maMe.  It  la  as  followa:  **U  yon 
find  from  tbe  evidence  that  in  the  construc- 
tion ot  tibe  proposed  ditch  any  land  belonging 
to  flie  anwllAnt,  the  Lake  Brie  &  Western 
Bailroad  Company,  will  be  appropriated  to 
the  pnbUe  ose,  it  will  be  your  doty  to  deter- 
mine the  Taloe  of  the  land  ao  appropriated, 
giving  dne  consideration  to  the  location  of  the 
land  and  tbe  amount  of  land  that  woold  be 
appropriated,  and  to  retnm  the  amount  in 
your  verdict  as  compensation  due  the  appel- 
lant for  ttie  Umd  ao  appropriated."  Notwith- 
standing this  instmctlon,  the  jury  failed  to 
award  the  plaintUF  In  error  any  amount  as 
compensation  for  its  land  over  or  through 
which  the  ditch  was  to  be  located  and  con- 
structed. This,  apparently,  resulted  from  the 
theory  on  which  that  actiott  of  the  Jury  is 
sought  to  be  justlfled  in  the  brief  of  counsel 
for  the  defoidant  In  error,  which  Is  that  as 
the  ditch,  when  constructed  across  the  rail- 
road right  of  way,  will  consist  only  of  a  pipe 
or  tile  placed  entirety  beneath  the  surface, 
there  will  be  no  appropriation  of  the  compa- 
ny's land,  and  therefore  no  compensation 
should  be  aUowed  the  company.  That  posi- 
tion, we  think,  cannot  be  maintained.  It 
seems  evident,  that  any  direct  encroachment 
on  land,  which  subjects  It  to  a  public  use  that 
excludes  or  restricts  the  dominion  and  control 
of  tbe  owner  over  It.  is  a  taking  of  his  prop- 
erty for  a  public  use,  within  the  meaning  of 
that  provision  of  the  constitution  which  guar- 


anties to  the  owner  a  right  o'  zompensation 
without  deduction  for  benefits.  By  the  loca- 
tion and  construction  of  tbls  dVtcb  the  prop- 
erty of  the  railroad  company  will  be  sub- 
jected to  a  perpetual  easement,  with  which  It 
cannot  Interfere,  however  much  It  may  de- 
sire, or  be  to  Its  intwest,  to  have  It  removed 
or  changed;  and  tbe  company  is  deprived.  In 
some  measure,  of  that  absolute  right  of  use 
and  disposition  of  Its  land  which  is  incident 
to  the  ownership  of  property.  The  value  of 
the  Interest  thus  appropriated  may  be  very 
small,  and  the  amount  of  the  compensation 
difficult  of  proper  measurement  There  Is, 
nevertheless,  an  appropriation  of  tbe  compa- 
ny's property,  though  to  a  very  limited  ex- 
tent for  which  it  Is  entitled  to  some  compen- 
sation, however  small  the  amount  may  be. 

With  respect  to  the  damages  claimed  by  the 
company  to  Its  other  propwty,  the  Jury  was 
instructed  that:  "If  yon  find  from  the  evi- 
dence that  any  property  owned  by  the  appel- 
lant wotild  be  damaged  by  the  construction  of 
the  proposed  ditch.  It  will  be  your  duty  to  de- 
termine tbe  amount  of  damages  which  the  ap- 
pellant  would  suffer  by  reason  of  the  construc- 
tion of  such  ditch,  and  to  return  the  amotmt 
in  your  verdict  as  so  much  due  the  appellant 
for  such  damages."  We  find  no  error  in  this 
charge.  It  is  a  correct  statement  of  a  general 
rule.  There  was  evidence,  however,  tending 
to  show  that  lu  constructing  the  ditch  across 
the  roadway  in  use  by  tbe  railroad  company. 
It  would  be  necessary  to  eccavate  under  the 
track,  and  make  provision  for  supporting  the 
track  while  the  ditch  was  in  process  <tf  con- 
struction, which  would  result  In  some  expense 
to  the  company,  and  inconvenience  in  the  use 
of  the  road  until  the  woi^  should  be  complet- 
ed; and  the  company  reqoested  an  instruc- 
tion applicable  to  that  feature  of  the  case  to 
the  effect  that,  in  detenninti«  Its  damages, 
the  Jury  ^uld  take  into  consideration  any 
necessary  expense  required  In  securing  the 
roadway  so  that  tlie  coufltmcUon  erf  tbe  ditcb 
thereunder  diouUt  not  interfere  -with  the  use 
<a  flie  railroad  at  Qiat  place.  This  InstracUon 
was  refused,  erroneously,  we  think,- and  for 
titat  OTor,  and  the  one  already  referred  to 
with  rcsard  to  compensation  for  the  land  ap- 
I^prlated,  the  Ju^nents  below  should  be 
rerersed,  and  the  cause  remanded  to  th»  pro- 
bate court  for  a  new  triaL  We  find  no  other 
OTor  In  fibe  recocd.  Judgment  accordingly. 


(178  Kan.  <92) 
PLANT  et  al.  T.  WOODS  et  aL 
(Supreme  Judicial  Court  of  Hassachosetts. 
Hampden.  Sept  6,  1900.) 

TRADES  UNIONS— INJUNCTION— CONSPIRACY 
AGAINST  PERSONS  NOT  MEMBERS. 

Tlie  members,  agents,  and  servants  of  a 
noniocorporated  labor  union  may  be  restrained 
from  conspiring  to  compel  the  members  of  the 
complaioaot  union  to  rejoin  tbe  defendant 
union  by  such  coercion,  threats  of  loss  of  prop- 
erty by  strikes  and  boycotts,  as  will  induce 
their  employers  either  to  get  the  complainants 
to  ask  for  reinstatement  in  the  defendant 
union,  or,  that  £ailius«  to  discharge  tham. 
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iriien  nA  acts  were'donb  hitentioiiallr  %« 
eaaie  danaoge  to  complftlnantSr  and  actuallr 
did  came  It. 

Holmes^  O.  Hmtntiug. 

Appeal  from  Boperlw  court,  Hampden  coan- 
ty. 

Action  by  one  Plant  and  otlien  against  one 
Woods  and  others  to  restrain  defendants 
from  Interfering  wltb  complalnanta*  mem- 
bers In  tbelr  employment  From  a  decree  tor 
plalntUb,  defendants  appeal.  Deoee  modi- 
fled. 

3.  B.  Carroll  and  W.  H.  UcGllntock.  for  ap- 
pellants. W.  B.  Heady  and  J.  W.  Flaimery, 
ftir  vpellees. 

HAMMOND,  X  This  case  arises  ont  of  a 
contest  fOr  siqiremaey  between  two  bbor  un- 
ions of  the  same  cr^  having  snbstantfally 
the  same  constitution  and  t^-Iaws.  Tbe 
chief  difference  between  them 'is  that  the 
plaintiff  onion  Is  affiliated  wittt  a  national 
organization  having  Its  headquarters  InLafoy- 
ette,  in  the  state  of  Indiana,  while  the  de- 
fendant union  Is  affiliated  with  a  similar  or- 
ganisation having  Its  taeadquartent  in  Baltl- 
more,  in  the  state  of  Maryland.  The  plaintiff 
union  was  composed  of  workmen  who.  In 
18B7.  Withdrew  from  the  defendant  union. 
Then  does  not  appear  to  be  Anything  illegal 
in  the  object  of  either  union,  as  expressed  in 
Its  constitution  and  by-Iam.  The  defendant 
union  Is  also  represented  by  delegates  In  the 
Central  Labor  Union,  which  Is  an  organlsa- 
tlon  composed  of  five  delegates  from  each 
trades  union  id  the  city  of  Springfield,  and 
had  In  Its  constitution -a  provlslm  for  levyli^ 
a  boycott  upon  a  complaint  made  by  any'  un- 
ion; The  case  is  before  us  upon  the  appeal  of 
the  defendants  from  a  final  decree  In  favor  of 
the  pUUntiffS.  based  upon- the  findings  stated 
In  the  report  of  the  master. 

The  contest  became  active  early  In  the  fall, 
of  1898.  In  September  of  that  year  the  mem- 
bers of  the  defendant  nnlon  declared  "all 
painters  not  afilHated  with  the  Baltimore 
headquarters  to  be  nonunion  mea,**  and  voted 
"to  notify  bosses"  of  that  declaration.  The. 
manifest  object  of  the  defendants  was  to 
have  all  the  members  of  the  craft  subjected  to 
the  rules  and  discipline  of  their  particular 
Union,  In  order  that  they  might  hare  better 
control  over  the  whole  business,  and  to  that 
end  they  combined  end  conspired  to  get  the 
plaintiffs,  and  each  of  them,  to  Join  tlie  de- 
fendant association,  peaceably.  If  possible,  but 
by  threat  and  intimidation  if  necessary.  Ac- 
cordingly, on  October  7th,  they  voted  that,  "If 
our  demands  are  not  complied  with,  all  men 
worlving  In  shops  where  Lafayette  people  are 
employed  refuse  to  go  to  work."  The  plain- 
tiffs resisting  whatever  persuasive  measures, 
If  any,  were  used  by  the  defendants,  the  latter 
proceeded  to  carry  out  their  plan  In  the  man- 
ner fully  set  forth  in  the  master's  report 
Without  rehearsing  the  circumstances  In  de- 
tail, it  is  sufficient  to  say  here  that  the  gen- 
eral method  of  operations  was  substantially 
as  follows:  A  duly  authorized  agent  of  the 


defendants  would  visit  a  shop  where  one  or 
more  of  the  plaintiffs  were  at  work,  and  in- 
form the  employer  of  tbe  action  of  the  de- 
fendant union  with  reference  to  the  plain- 
tiffs, and  ask  him  to  induce  such  of  the  plain- 
tiffs as  were  In  his  employ  to  sign  applica- 
tions  for  reinstatement  In  the  defendant  un- 
ion. As  ta  the  general  nature  of  these  inter- 
vtews  the  maatet  finds  that  the  defoidants 
have  been  courteoiu  In  manner,  have  made 
no  threats  of  personal  violence,  have  referred 
to  the  plaintiffs  as  nonnnion  men,  but  have 
not  otherwise  represented  -them  as  men  lack- 
ing good  standing  in  theh:  craft;  that  they 
have  not  asked  that  tbe  Lafayette  men  be 
discharged,  and  In  some  cases  have  expressly 
stated  that  they  did  not  wish  to  have  ttiem 
dlschai^ed,  but  only  that  they  sign  the  blanks 
for  reinstatement  In  the  defendant  union. 
The  master,  however,  fnrthec  finds,  from  all 
the  drcumstances  under  which  those  requests 
were  made,  that  the  defendants  Inteaded  that 
enqtloyers  of  Lafayette  men  should  feu  trou- 
ble in  their  business  If  Hiej  cootinned  to  em- 
ploy su^  men,  and  that  employers  to  whom 
these  requests  were  made  were  justified  hi 
believing  Oat  a  failure  on  the  part  of  their 
employ^  who  were  Lafiiyette  men  to  sign 
such  reinstatement  blanks,  and  a  failure  on 
the  part  of  the  employers  to  discharge  ^em 
for  not  doing  so,  woidd  lead  to  trouble  In  the 
business  of  the  emidoyers  In  the  nature  of 
strikes  or  a  boycott;  and  tlte  employers  to 
viuan  these  requests  were  made  did  beHeve 
that  such  residts  would  follow,  -and  did  sug- 
gest their  belief  to  the  defendants,  and  the  de- 
fendants did  not  daty  that  such  results  might 
occur;  that  the  strikes  which  did  occur  ap- 
pear to  have  been  steps  taken  by  the  defend- 
ants to  obtain  tiie  discharge  of  siich'employte 
as  were  Lafayette  men  who  declined  to  i^gn 
application  blanks  for  reinstatement;  that 
these  defendants  did  not  In  all  cases  threaten 
a  boycott  of  the  employers'  business,  but  dW 
tbreaten  that  tbe  place  of  business  of  at  least 
one  such  employer  would  be  left  off  from  a 
so-called,  "fair  list"  to  be  published  by  tbe 
Baltimore  union.  The  master  also  found 
that,  from  all  the  evidence  presented,  the  ob- 
ject which  the  Baltimore  men  and  the  defend- 
ant association  sought  to  accomplish  In  all 
the  acts  which  were  testified  to  was  to  compel 
the  members  of  the  Lafayette  union  to  Join 
the  Baltimore  union,  and  as  a  means  to  this 
end  they  caused  strikes  to  be  Instituted  In  the 
shops  where  strikes  would  seriously  interfere 
with  the  business  of  the  shops,  and  in  ail 
other  shops  they  made  such  representations 
as  would  lead  the  proprietors  thereof  to  ex- 
pect trouble  In  their  business-  We  hare, 
therefore,  a  case  where  the  defendants  have 
conspired  to  compel  the  members  of  the  plain- 
tiff union  to  Join  the  defendant  union,  and,  to 
carry  out  their  purpose,  have  resolved  upon 
such  coercion  and  Intimidation  as  natorallT 
may  be  caused  by  threats  of  loss  of  propertr 
by  strikes  and  boycotts,  to  induce  the  employ- 
ers either  to  get  the  plaintiffs  to  ask  for  rein- 
statement in  the  defendant  union,  or,  that 
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f&illDg,  then  to  discharge  them.  It'  matters 
not  that  tbla  request  to  discharge  has  not  been 
«xpre88ly  made.  There  can  be  no  doubt,  up- 
on the  findings  of  the  master  and  the  facts 
stated  Id  his  report  that  the  compulsory  dis- 
charge of  the  plaintiffs  In  case  of  noncom- 
pliance with  the  demands  of  the  defendant 
union  la  one  of  the  prominent  features  of  the 
plan  agreed  upon.  It  Is  well  to  see  what  Is 
the  meaning  of  this  threat  to  strike,  when 
taken  In  connection  with  the  Intimation  that 
the  employer  may  "fflcpect  trouble  in  hie  busi- 
ness." It  means  more  than  that  the  strikers 
will  cease  to  work.  That  is  only  the  prelim- 
inary skirmish.  It  means  that  those  who 
hare  ceased  to  work  will  by  strong,  persistent, 
and  organized  persuasion  and  social  pressure 
of  every  description  do  all  th^  can  to  pre- 
vent the  employer  from  procuring  workmen 
to  take  their  places.  It  means  much  more. 
It  means  that.  If  these  peaceful  measures  fail, 
the  employer  may  reasonably  expect  that  un- 
lawful physical  injury  may  be  done  to  his 
property;  that  attempts  In  all  the  ways  prac- 
ticed by  organized  labor  will  be  made  to  In- 
jure hhn  In  bis  business,  even  to  his  mln,  If 
possible;  and  tbat  by  the  use  of  vile  and  ai^ 
probrlons  epithets  and  otiier  annoying  con- 
duct, and  actual  and  threatened  personal  vio- 
lence, attempts  will  be  made  to  intimidate 
those  who  enter  or  detfre  to  enter  his  employ; 
and  tlmt  whether  or  not  all  this  be  done  by 
the  strikers  or  only  Iry  their  sympathisers,  or 
with  tile  open  sanction  and  approval  of  the 
former,  he  wUl  have  no  help  from  tbem  in  his 
efforts  to  protect  himself.  However  mild  the 
language  or  suave  the  manner  In  which  the 
threat  to  strike  is  made  under  such  drcnm- 
stances  as  are  disclosed  In  this  ca9e',.the  em- 
ployer knows  that  be  Is'lh  danger  of  passing 
through  such  an  ordeal  as  tiiat  above  de- 
scrlbedt  and  those  who  make  the  threat  know 
that  as  well  as  he  does.  Even  If  the  Intent  of 
the  strike  so  far  as  respects  their  own  con- 
duct and  Influence,  be  to  discountenance  all 
actual  or  threatened  injury  to  person  or  prop- 
erty or  business  except  tbat  which  Is  the  di- 
rect necessary  result  of  the  Interruption  of 
the  work,  and  even  If  their,  connection  with 
the  injurious  and  violent  conduct  of  the  tur- 
bulent among  them  or  of  their  sympathizers 
be  not  such  as  to  make  them  liable  criminal- 
ly, or  even  answerable  cMlly  In  damages  to 
those  who  suffer,  still,  with  full  knowledge 
of  what  is  to  be  expected,  they  give  the  signal, 
nnd  In  so  doing  must  be  held  to  avail  them- 
selves of  the  degree  of  fear  and  dread  which 
the  knowledge  of  such  consequences  will 
cause  In  the  mind  of  those— whether  their  em- 
ployer or  fellow  workmen— against  whom  the 
strike  Is  directed;  and  the  measure  of  coercion 
and  Intimidation  Imposed  upon  those  against 
whom  the  strike  Is  threatened  or  directed  Is 
not  fully  realized  until  all  those  probable  con- 
sequences are  considered.  Such  Is  the  nature 
of  the  threat  and'  such  the  degree  of  coercion 
and  intimidation  Involved  In  It.  If  the  de- 
fendants can  lawfully  perform  the  acts  com- 
plained of  In  the  city  of  Springfield,  they  can 


pursue  the  plaintiffs  all  over  the  state  In  the 
same  manner,  and  compel  them  to  abandon 
their  trade,  or  bow  to  the  behests  of  their  pur- 
suers. It  Is  to  be  observed  tbat  this  Is  not  a 
case  between  the  employer  and  employed,  or, 
to  use  a  hackneyed  expression,  between  capi- 
tal and  labor,  but  between  laborers  all  of  the 
same  craft,  and  each  having  the  same  right 
as  any  one  of  the  oth«>B  to  pursue  his  calling. 
In  this  as  In  every  other  case  of  equal  rights 
the  right  of  each  individual  Is  to  be  «erclsed 
with  due  regard  to  the  similar  right  of  all 
others,  and  the  right  of  one  be  said  to  end 
where  that  of  another  begins.  The  right  in' 
Volved  Is  the  right  to  dispose  of  one's  labor 
with  full  freedom.  This  Is  a  legal  right  and 
It  Is  entitled  to  legal  protection.  Sir  WUllam 
Erie.  In  his  book  on  Trades  Unions  (jfnge  12), 
has  stated  thla  In  the  following  language, 
which  has  been  several  times  quoted  with 
approval  by  Judges  In  England;  '*Bv«ry  pen 
son  has  a  ri^t,  under  the  law,  as  between 
hlmself  and  his  fellow  subjects,  to  full  free- 
dom In  dlspostug  of  bis  own  labor  or  bis  own 
capital  according  to  his  own  will.  It  follows 
that  every  other  person  Is  subject  to  the  cor* 
relative  duty  arising  therefrom,  and  is  pro- 
.  hlblted  from  any  obstruction  to  the  fullest  ex- 
ercise of  this  right  which  can  be  made  com- 
patlble'wfth  the  exercise  of  similar  rights  bf 
others.  "Every  act  causing  an  obstmctlon  to 
another  In  the  exercise  of  the  right  comprised 
within  tills  description,  done  not  in  the  %xer^ 
dse  of  the  actor's  own  right  bnt  for  the  pur- 
pose of  obstruction,  would,  ff  damage  should 
be  caused  thereby  to  the  party  obstructed, 
be  a  violation  of  this  prohibition."  The  aanw 
rule  is  stated  with  care  and  discrimination  fa^ 
Wells,  3.,  to.  Walker  v:  Oronin,'  107  Bfass.'  bSB: 
"Every  ont  has  a  right  to  enjoy  tiie  ^Its  and 
advantages  of  his  own  enterprise,  industry, 
skill,  and  credit  He  has  no  right  to  be  pro- 
tected against  competition,  bnt  he  has  a  right 
to  be  free  from  malicious  and  wanton  inte^ 
ference,~  disturbance,  or  annoyance.  If  disturb^ 
ance  or  loss  come  as  the  result  of  competttitiD'. 
or  the  exercise  of  like  rights  by  others.  It  'tt 
damnum  absque  injuria,  unless  some  superior 
right  by  contract,  or  otherwise,  Is  Interfered 
with.  But  If  It  come  from  the  merely  wan- 
ton or  malicious  acts  of  others,  without  the 
Juattficatiott  of  competition,  or  the  service  of 
any  interest  or  lawful  purpose,  it  then  stands 
upon  a  different  footing."  In  this  case  the 
acts  complained  of  were  calculated  to  cause 
damage  to  the  plaintiffs,  and  did  actually 
cause  such  damage;  and  they  were  intention- 
ally done  for  that  purpose.  Unless,  therefore, 
there  was  Justifiable  cause,  the  acts  were  ma- 
licious and  unlawful.  Walker  v.  Cronin,  ubl 
supra;  Carew  v.  Rutherford,  106  Mass.  1,  and 
cases  cited  therein. 

The  defendants  contend  that  they  have 
done  nothing  unlawful,  and  In  support  of  that 
contention  they  say  that  a  person  may  work 
for  whom  he  pleases,  and,  in  the  absence  of 
any  contract  to  the  contrary,  may  cease  to 
work  when  he  pleflses,  and  for  any  reason 
whatever,  whether  the  same  be  good  or  bad; 


Digitized  by  Google 


X014 


S7  NORTHBASTBBN  B&POBTISB. 


tbftt  lie  xoMj  give  notice  ni  his  In^tlon  In 
adTanoe,  with  or  without  stating  the  reason; 
that  what  one  man  may  do  several  men  act- 
ing In  concert  may  do,  and  may  agree  be- 
forehand that  they  will  do.  and  may  give  no- 
tloe  of  the  agreement;  and  that  all  thia  may 
be  lawfully  done,  notwithstanding  such  con- 
certed »!tlon  may,  by  reason  of  the  conse- 
qoent  InteEn^don  of  the  worlc,  resnlt  In 
-  great  loss  to  the  employer  and  his  other  em- 
pioyfis,  and  that  such  a  resnlt  was  Intended. 
In  a  general  soise,  and  without  reference 
to  «H»ptlona  arising  out  of  conflicting  public 
and  private  interests,  all  this  may  be  true. 
It  Is  said  also  that,  where  one  has  the  lawful 
right  to  do  a  thing,  the  motive  by  which 
be  la  actuated  la  Immaterial.  One  form  of 
this  statement  appears  hi  the  first  headnote 
In  Allen  v.  Flood,  as  reported  In  (1898)  App. 
Cas.  1,  as  follows:  "An  act  lawful  In  Itself 
Is  not  oonrerted,  by  a  bad  or  malldous  mo- 
tive, Into  an  unlawful  act,  so  as  to  make 
the  doer  of  the  act  liable  to  a  civil  action." 
If  the  meaning  of  this  and  similar  expres- 
sions Is  tbat,  where  a  person  has  the  lawful 
right  to  do  a  thing  Irrespective  of  bis  motive, 
his  motive  Is  immaterial,  the  proportion  la  a 
mere  truism.  If,  however,  the  meaning  Is 
that  where  a  person.  If  actuated  by  one  kind 
of  a  motive,  has  a  lawful  right  to  do  a  thing, 
the  act  Is  lawful  when  done  under  any  con- 
(Klvable  motive,  or  tbat  an  act  lawful  under 
one  set  of  circumstances  Is  therefore  lawful 
under  every  conceivable  set  of  circumstances, 
the  proposition  does  not  commend  itself  to 
us  as  either  logically  or  legally  accurate.  In 
so  far  as  a  right  Is  lawful  It  Is  lawful,  and 
in  many  cases  the  right  Is  so  far  abscdute  as 
to  be  lawful  whatever  may  be  the  motive 
of  the  actor,— as,  where  one  digs  upon  hla 
own  land  for  water  (Greenleaf  v,  Francis,  18 
Pick.  117).  or  makes  a  written  lease  of  his 
land  for  the  purpose  of  terminating  a  ten- 
ancy at  will  (Qroustra  v.  Bourges,  141  Mass. 
7.  4  N.  E.  623);  but  In  many  cases  the  law- 
fulness of  an  act  which  causes  damage  to 
another  may  depend  upon  whether  the  act  Is 
for  Justifiable  cause,  and  this  Justification  may 
be  found  sometimes  in  the  circumstances  un- 
der which  It  Is  done,  Irrespective  of  motive, 
sometimes  In  the  motive  alone,  and  somo- 
times  in  the  ctrcumBtances  and  motive  com- 
bined. This  principle  Is  of  very  general  ap- 
plication in  criminal  law,  and  also  is  Illus- 
trated in  many  branches  of  the  civil  law,  as 
In  cases  of  libel,  and  of  procuring  a  wife  to 
leave  her  husband.  Tasker  v.  Stanley,  153 
Mass.  148,  26  N.  E.  417,  10  L.  E.  A.  468,  and 
cases  therein  cited.  Indeed,  the  principle  Is 
a  prominent  feature  underlying  the  whole 
doctrine  of  privilege,  malice,  and  Intent.  See, 
on  this,  an  Instructive  article  in  8  Harv.  Law 
Rev.  1,  where  the  subject  is  considered  at 
some  length.  It  is  manifest  that  not  much 
progress  Is  made  by  such  general  statements 
as  those  quoted  above  from  Allen  v.  Flood, 
whatever  may  be  their  meaning. 

Still  standing  for  solution  is  the  question, 
under  what  circumstances.  Including  the  mo- 


tive of  ttie  actor,  Is  fhe  act  complained  of 
lawful,  and  to  what  eictent?  In  cases  aome- 
what  akin  to  the  one  at  bar  this  court  has 
had  occasion  to  consider  the  question  how 
for  acts  manifestly  ooerdro  and  Uit^dat 
Ing  in  their  nature,  which  cause  damage  and 
injury  to  the  business  or  property  of  another, 
and  an  done  with  Intent  to  cause  sneh  Injury, 
and  part^  in  reliance  npon  such  coerdon, 
are  Jnstlffable.  In  Bowoi  t.  Matheson,  14 
Alien,  499,  it  was  held  to  he  lawful  tor  po^ 
sons  engaged  In  the  business  of  shipping  sea- 
men to  combine  together  Into  a  society  for 
the  purpose  of  competing  with  other  persons 
engaged  In  the  same  business,  and  It  was  held 
lawful  for  them.  In  pursuance  of  that  jrar- 
pose,  to  take  men  oat  of  a  ship  if  men  ship- 
ped by  a  nonmember  were  in  that  ship,  to 
refuse  to  furnish  seamen  through  a  nonmem- 
ber. to  notify  the  public  tbat  they  had  com- 
bined against  nonmembers  and  had  "laid  the 
plaintiff  on  the  shelf,"  to  notify  the  plalntifTs 
customers  and  friends  tbat  the  plaintiff  could 
not  ship  seamen  for  Ihem.  and  to  interfere 
in  all  these  ways  with  the  business  of  the 
plaintiff  as  a  shipping  agent,  and  compel  him 
to  abandon  the  same.  The  Justification  for 
these  acts  so  Injurious  to  the  business  of  the 
plaintiff,  and  so  Intimidating  In  tbelr  nature, 
la  to  be  foimd  In  the  law  of  competition.  No 
legal  right  of  the  plaintiff  was  Infringed  up- 
on, and,  as  stated  by  Chapman.  X,  in  giving 
the  opinion  of  the  court  (page  503).  "if  the 
effect  of  these  acts  was  to  destroy  the  busi- 
ness of  shipping  masters  who  are  not  mem- 
bers of  the  association.  It  Is  such  a  result  as, 
in  the  competition  of  business,  often  follows 
from  a  course  of  proceeding  tbat  the  law  per- 
mits." The  primary  object  of  the  defendants 
was  to  build  up  their  own  business,  and  this 
they  might  lawfully  do  to  the  extent  dlsdosed 
In  that  case,  even  to  the  Injury  of  tlieir  rivals. 
Similar  decisions  have  been  made  In  other 
courts  where  acts  somewhat  coercive  In  their 
nature  and  effect  have  been  held  Justifia- 
ble under  the  law  of  competition.  Steam- 
ship Oo.  V.  McGregor  ase2)  App.  Cas.  25; 
Manufacturing  Co.  v.  HoUIs.  54  Minn.  223,  56 
N.  W.  1119;  Macauley  v.  Tlemey.  19  B.  L 
255,  33  Atl.  1.  87  I^  E.  A.  455.  On  the  other 
hand,  it  was  held  in  Oarew  v.  Butherford. 
106  Mass.  1.  that  a  conspiracy  against  a  me- 
chanic—who is  under  the  necessity  of  em- 
ploying workmen  in  order  to  carry  on  hts 
business— to  obtain  a  sum  of  money  from 
him,  which  he  Is  under  no  legal  obligation  to 
pay,  by  inducing  his  workmen  to  leave  him, 
or  by  deterring  others  from  entering  into  his 
employ,  or  by  threatening  to  do  this,  so  tbat 
he  is  induced  to  pay  the  money  demanded 
under  a  reasonable  apprehension  that  he  can- 
not carry  on  his  business  without  yielding 
to  the  demands,  Is  illegal,  If  not  criminal, 
conspiracy;  that  the  acta  done  under  It  are 
illegal,  and  that  the  money  thus  obtained 
may  be  recovered  back.  Chapman.  C. 
speaking  for  the  court,  says  that  "therej^ u 
no  doubt  that.  If  the  parties  under  such^^clr- 
cumstancea  succeed  In  Injuring  the  bus'iisLteis 
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at  tiie  mecAiaiile,  they  are  liable  to  pay  all 
tbe  damagea  done  to  him."  That  case  beats 
a  cloee  analogy  to  the  one  at  bar.  Tbe  acta 
there  threatened  were  like  those  in  tbla  case, 
and  the  purpose  was,  la  substance,  to  force 
the  plaintiff  to  give  his  work  to  the  defend- 
ants, and  to  extort  from  him  a  Bob  because 
he  had  given  some  of  his  work  to  other  per- 
sona. Without  now  Indicating  to  what  ex- 
tent workmen  may  cunblne,  and  In  pursu- 
ance of  an  agreement  may  act  by  means  of 
strikes  and  boycotts  to  get  the  hours  of  labor 
reduced,  or  their  wages  Increased,  or  to  pro- 
cure from  their  emi^loyers  any  other  conces- 
sion directly  and  immediately  affecting  their 
own  Interests,  or  to  help  themselyes  In  compe- 
tition with  their  fellow  workmen,  we  think 
this  case  must  be  governed  by  the  principles 
laid  down  in  Carew  v.  Rntberford,  ubl  supra. 
The  purpose  of  these  defendants  was  to  force 
tbe  plaintiffs  to  Join  the  defendant  ■associa- 
tion, and  to  that  end  they  injured  tbe  plain- 
tiffs in  their  business,  and  molested  and  dis- 
turbed them  In  Ukelr  efforts  to  work  at  their 
trade.  It  Is  true  they  committed  no  acts  of 
personal  violence,  or  of  physical  Injury  to 
property,  although  they  threatened  to  do 
something  which  might  reasonably  be  ex- 
pected to  lead  to  such  results.  In  their 
threat,  however,  there  was  plainly  that  which 
was  coercive  In  Its  effect  ui>on  the  wlU.  It 
Is  not  necessary  that  the  liberty  of  the  body 
sliould  be  restrained.  Bestraint  of  tbe  mind, 
provided  It  would  be  such  as  would  be  likely 
to  force  a  man  against  his  will  to  grant  the 
thing  demanded,  and  actually  has  that  effect, 
is  snfOcIent  ln  cases  like  this.  As  stated  by 
Lord  Bramwell  In  Reg.  v.  Drultt,  10  Oox, 
Cr.  Cas.  592:  "No  right  of  property  or  capi- 
tal Is  so  sacred  or  carefolly  guarded  by  the 
law  of  the  land  as  that  of  personal  liberty. 
That  liberty  Is  pot  liberty  of  the  mind  only; 
It  Is  also  a  liberty  of  the  mind  and  will;  and 
the  liberty  of  a  man's  mind  and  will  to  say 
how  he  should  bestow  himself,  his  means, 
his  talent,  and  hia  Industry  is  as  much  a  sub- 
ject of  the  law's  protection  as  that  of  his 
body."  It  was  not  the  Intention  of  the  de- 
fendants to  give  fairly  to  the  employer  the 
option  to  employ  them  or  tbe  plaintiffs,  but 
to  compel  the  latter  against  their  will  to 
join  the  association,  and  to  that  end  to  mo- 
lest and  interfere  with  them  In  their  efforts 
to  procure  work  by  acts  and  threats  well 
calculated  by  their  coercive  and  Intimidating 
nature  to  overcome  the  will.  The  defend- 
ants might  make  such  lawful  rules  as  they 
please  for  the  regulation  of  their  own  con- 
duct, but  they  had  no  right  to  force  other 
persons  to  Join  them.  The  necessity  that  the 
plaintiffs  sliould  Join  this  association  is  not 
so  great,  nor  Is  Its  relation  to  tbe  rights  of 
tbe  defendants,  as  compared  with  the  ri^t 
of  tbe  plalnUCh  to  be  free  from  nuAestatlon, 
such  as  to  bring  the  acts  of  tbe  defendant 
nnder  the  shelter  of  the  principles  of  trade 
competition.  8ucta  acts  are  without  Jnstiflcap 
tlon,  and  tberpfore  are  mallcloos  and  unlaw- 
tol,  axid  tbs  wosplracy  tbw  to  fore»  tin 


pWntiflk  was  nnlawfoL  Bucb  conduct  Is  In- 
tolerable, and  Inconsistent  with  the  spirit  of 
our  laws.  Tbe  language  used  by  this  court 
In  Carew  t.  Butberford,  106  Mass.  1,  may  be 
rejteatiBd  here  with  emphaalB,  as  applicable 
to  this  case:  "The  facts  alleged  and  proved 
In  this  case  are  peculiarly  offensive  to  the 
free  principles  which  prevail  In  this  country, 
and,  If  such  practices  could  enjoy  Impunity, 
they  would  tend  to  establish  a  tyranny  of  Ir- 
responsible persons  over  labor  and  mechanic- 
al business  which  would  be  extremely  In- 
jurious to  both."  See,  In  addition  to  the  au- 
thorities above  cited.  Com.  v.  Hunt.  4  Mete. 
(Mass.)  Ill;  Sherry  v.  Perkins,  147  Mass. 
214,  17  N.  E.  S07;  Vegelahn  v.  Ountner,  1G7 
Mass.  97.  44  N.  E.  1077,  35  L.  R.  A.  722;  St. 
1894,  c.  508,  8  2;  State  v.  Donaldson,  32  N.  J. 
Law,  151;  State  v.  Stewart.  59  Vt  273,  9 
Atl.  559;  State  v.  GUdden,  55  Conn.  46,  8 
AtL  890;  State  v.  Dyer,  67  Vt  690,  32  AtL 
814;  Lucke  v.  Assembly,  77  Md.  S96,  26  Atl. 
505,  19  L.  R.-Av  408.  As  the  plaintiffs  havo 
been  injured  by  these  acts,  and  there  la  rea- 
son to  believe  that  the  defendants  contem- 
plate further  proceedings  of  the  same  kind, 
which  will  be  likely  still  more  to  Injure  the 
plaintiffs,  equity  lies  to  enjoin  the  defend- 
ants.  Vegelahn  v.  Guntner,  ubi  supra. 

Some  phases  of  the  Ial>or  question  have 
recently  been  discussed  In  the  very  elaborate- 
ly considered  case  of  Allen  v.  Flood,  abl 
supra.  Whether  or  not  tbe  decision  made 
therein  Is  Inconsistent  with  the  propositions 
upon  which  we  base  our  decision  in  this  case, 
we  are  not  disposed.  In  view  of  the  circum- 
stances under  which  that  decision  was  made, 
to  follow  it.  We  prefer  the  view  expressed 
by  the  dissenting  Judges,  which  view.  It  may 
be  remarked,  was  entertained  not  only  by 
three  of  the  nine  lords  who  sat  In  the  case, 
but  also  by  the  great  majority  of  the  com- 
mon-law Judges  who  bad  occasion  officially  to 
express  an  opinion.  There  must  be,  there- 
fore, a  decree  for  the  plaintiffs.  We  think, 
however,  that  the  clause,  "or  by  causing  or 
attempting  to  cause  any  person  to  discrimi- 
nate against  any  employer  or  members  of 
plaintiffs*  said  association  (because  he  Is  such 
employer)  In  giving  or  allowli^  the  perform- 
ance of  contracts  to  or  by  sudi  employer," 
Is  too  broad  and.  Indefinite,  Inasmuch  as  It 
might  seem  to  Include  mere  lawful  persua- 
sion and  other  similar  and  i>eaceful  acts; 
and  for  that  reason,  and  also  because,  so  far 
as  respects  unlawful  acts,  It  seems  to  cover 
only  such  acts  as  are  prohibited  by  other 
parts  of.  the  decree,  we  think  It  should  be 
omitted.  Inasmuch  as  the  association  of  the 
defendants  Is  not  a  corporation,  an  Injunction 
cannot  be  Issued  against  It  as  sach,  but  only 
against  Its  members,  their  agents  and  serv- 
ants. As  thus  modified,  tn  the  opinion  of 
the  majority  of  tbe  court,  the  decree  should 
stand.  Decree  accordingly. 

HOLMES,  O.  J.  (dissenting.  When  a  quel- 
tlon  has  been  decided  by  tbe  court;  I  think 
It  proper,  as  a  geaenl  mle^       a' dissenting 
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^odge,  howeTer  strong  Us  conTlctions  may 
should  tbereafter  accept  the  law  from 
the  majority,  and  leave  the  remedy  to  the 
legislature,  If  that  body  sees  fit  to  interfere. 
If  the  decision  In  the  preaent  case  simply  had 
relied  upon  Vegelahn  t.  Quntner,  I  should 
have  hesitated  to  say  anything,  although  I 
blight  have  stated  that  my  personal  opinion 
had  not  been  weakened  by  the  substantial 
agreement  with  my  views  to  be  found  In  the 
Judgments  of  the  majority  of  the  house  of 
lords  In  Allen  t.  Flood.  But,  much  to  my 
satisfaction,  if  I  may  say  so,  the  court  has 
seen  fit  to  adopt  tbe  mode  of  approaching 
the  question  which  I  believe  to  be  the  cor- 
rect one,  and  to  open  an  Issue  which  other- 
wise I  might  have  thought  closed.  The  dif- 
ference between  my  Brethren  and  me  now 
seems  to  be  a  difference  of  degree,  and  the 
line  of  reasoning  followed  maizes  It  proper 
for  me  to  explain  where  the  difference  lies. 

I  agree  that  the  conduct  of  the  defendants 
is  actionable  unless  justified.  May  v.  Wood, 
172  Mass.  11,  14,  61  N.  K.  191,  and  cases 
cited.  I  agree  that  the  presence  or  absence 
of  Justification  may  depend  upon  the  object 
of  their  conduct;  that  Is,  upon  tbe  motive 
with  which  they  acted.  Vegelahn  v.  Gunt- 
ner,  167  Mass.  92,  105,  106,  44  N.  B.  1077, 
35  L.  fl.  A.  722.  I  agree,  for  Instance,  that, 
If  a  boycott  or  a  strike  Is  intended  to  over- 
ride tlie  Jurisdiction  of  the  courts  by  the  ac- 
tion of  a  private  association,  it  may  be  Il- 
legal. Weston  T.  Bamicoat,  175  Mass.  454, 
56  N.  E.  619.  On  the  other  hand,  I  infer 
that  a  majority  of  my  Brethren  would  admit 
that  a  boycott  or  strike  intended  to  raise 
wages  directly  might  be  lawful,  if  It  did  not 
embrace  In  Its  scheme  ^r  Intent  violence, 
breach  of  contract,  or  other  conduct  unlawful 
on  grounds  Independent  of  tbe  mere  fact  that 
the  action  of  the  defendants  was  combined. 
A  sensible  worklngman  would  not  contend 
that  the  courts  sbould  sanction  a  combination 
for  the  purpose  of  Inflicting  or  threatening 
violence,  or  the  infraction  of  admitted  rights. 
To  come  directly  to,  tbQ  point,  tbe  Issue  Is 
narrowed  to  the  question  whether,  assuming 
that  some  purposes  would  be  a  Jastlflcation, 
the  purpose  In  this  case  of  the  threatened 
boycotts  and  strikes  was  audi  as  to  Justify 
the  threat^.  That  purpose  was  not  directly 
concerned  with  wages.  It  was  one  degree 
more  ranote.  Tbe  Immediate  object  and  mo- 
tive was  to  strengthen  the  defendants*  so- 
ciety as  a  preliminary  and  means  to  enable 
It  to  make  a  better  fight  on  queatlcms  of 
wages  or  other  matters  of  clashing  Interests. 

I  differ  from  my  Brethren  In  thinking  that 
Pie  threats  were  as  lawful  for  this  prelimi- 
nary pmijose  as  for  tbe  final  one  to  which 
strengthening  tbe  milon  was  a  means.  I 
tfilnk  that  unity  of  organization  la  necessary 
to  ma^e  the  contest  of  labor  effectual,  and 
that  societies  ot  laborers  lawfully  may  em- 
ploy tn  their  preparation  the  means  which 
tbey  might  nse  In  tbe  fiotd  oontest 

AUbougb  tbls  is  not  the  place  for  extended 
«cpiu}mlc  discussion,  and  altb9qgh  the  law 


may  not  always  reach  ultimate  economic  con- 
ceptions, I  think  it  well  to  add  that  I  cherish 
no  Illusions  as  to  tbe  meaning  and  effect  of 
strikes.  While  I  think  the  strike  a  lawful  in- 
strument In  the  unlvoisal  struggle  ot  life,  I 
think  it  pure  phantasy  to  suppose  that  there 
is  a  body  of  capital  of  which  labor,  as  a  whole, 
secures  a  larger  share  by  that  means. 

The  annual  product,  subject  to  an  Infinites- 
imal deduction  for  the  luxuries  of  tbe  few. 
Is  directed  to  consumption  by  the  multitude, 
and  Is  consumed  by  the  multitude  always. 
Organization  and  strikes  .may  get  a  larger 
share  for  tbe  members'  of  an  organization, 
but,  if  they  do,  they  get  It  at  the  expense  of 
the  less  organized  and  leas  powerful  portion 
of  the  laboring  mass.  They  do  not  create 
something  out  of  nothing. 

It  Is  only  by  devesting  our  minds  of  ques- 
tions of  ownership  and  other  machinery  ot 
dislrlbution,  and  by  looking  solely  at  the 
question  of  consumpt]on,~asklng  oorselves 
what  Is  the  annual  product,  who  consumes  it, 
and  what  changes  would  or  could  we  make- 
that  we  can  keep  tn  the  world  of  realities. 

But,  subject  to  the  qualifications  which  I 
have  expressed,  I  think  it  lawful  for  a  body 
.of  workmen  to  try  by  combination  to  get 
more  than  tber  now  are  getting,  altboi^h 
they  do  it  at  the  expense  of  their  fellows, 
and  to  that  end  to  strengtl^.  their  onion  liy 
the  boycott  and  tbe  strike^ 

078  MUi.  SH) 

TRBADWELL  v.  TREABWELL. 
(Supzeme  Judicial  Oaart  of  Massachnsetta. 

Suffolk.    Sept.  12,  1900.) 

TRUSTS— MODIFICATION  BY  CONSENT  OP  PAH- 
TIBS— SUIT  FOR  ACCOtmTINO— LIMITATTON. 
A  trustee,  with  the  full  acquiescence  of 
his  cestui  que  trust,  used  the  entire  proceeds 
of  the  trust  property  in  bis  own  business,  cred- 
ittne  tbe  cestui  que  trust  with  the  same  on  liis 
hooks,  and  with  Interest  thereon  for  a  number 
of  years.  There  was  an  nnderstaudine  between 
the  parties  that,  when  there  should  be  oppoi^ 
tanity  for  favorable  iovestnient,  the  motier 
sbould  be  repaid,  and  invested  aa  contemplated 
hy  the  trust  agreement.  While  matters  stfwd 
in  such  condition,  the  trustee  became  financial- 
ly rained,  and  unable  to  repay  ^  mtmesr,  and 
he  did  not  thereafter  recognise  tbe  trust.  Bdd, 
that  the  relations  of  the  parties  had  In  fact 
been  converted  into  those  merely  of  debtor  aud 
creditor,  which  did  not  require  any  formal 
termiaatlon  of  the  trust  to  entitle  tbe  cestui 
que  trust  to  maintain  an  action  to  recover  lus 
debt,  and  that  a  suit  commenced  18  years  after 
the  trustee  lost  his  property,  for  an  accounting 
under  Uie  trust,  was  barred  by  limitation. 

Appeal '  from  supreme  Jndldal  court,  Suf- 
folk county. 

In  equity.  Suit  by  Robert  O.  Treadwell 
against  John  P.  Treadwell  to  require  accomtt- 
log  as  trustee.  From  a  decree  dismissing  tbe 
bill,  plaintiff  appeals.  Affirmed. 

Rlcbaid  Stone,  for  appellant  Solomui 
Lincoln,  for  appellee. 

LORIKO,  J.  This  cas9  comes  19  on  an 
peal  fr<m  a  decree  overruling  the  plaintiff's 
exceptions  tq  tjie  master's  report  and  dlsmius- 
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lii£  tbc  bill.  The  only  questions  argued  In 
this  court  are  the  two  questions  whether  the 
plaintiff  lias  l3een  guilt;  of  such  unreason- 
able delay,  eltlier  In  making  a  demand  or  In 
bringing  this  action,  that  he  ought  not  to  be 
allowed  to  recover,  and  whether  the  statute 
of  llmltatlona  Is  a  bar  to  this  action.  From 
the  findings  made  by  the  master  it  appears 
that  on  the  30th  day  of  September,  1860,  the 
plaintiff  and  defendant,  who  are  brothers, 
«xecuted  an  Indenture  of  trust  by  which  the 
plaintiff  transferred  to  the  defendant  certain 
personal  property  of  the  face  value  of  $23,S00, 
in  trust  to  sell,  invest,  and  hold  the  same  for 
the  beneflt  of  the  plaintiff  until  the  Indenture 
was  revoked  by  a  writing  to  that  effect  re- 
corded In  the  Suffolk  registry  of  deeds.  The 
personal  pr<H>«rty  so  transferred  to  the  de- 
fendant consisted  of  four  notes,  five  railroad 
bonds,  and  two  bonds  of  the  United  States 
of  America.  The  InTestments  which  by  the 
indenture  of  tmst  It  was  contemplated  shonld 
be  made  were  Investmenta  In  real  estate. 
Two  days  after  the  execution  of  the  Inden- 
ture the  four  notes  were  paid,  and  $17,000, 
the  amonnt  thereof,  together  with  f800.09  In- 
terest, woM  received  by  the  defendant.  On 
June  8.  IS"^— two  years  and  eight  monOiB 
after  tbe  date  of  the  Indentore  of  trust,— the 
UBlted  States  bonds  were  sold,  and  the  pro- 
ceeds, amounting  to  $1,681.87,  were  received 
by  the  defendant;  and  three  months  later,  or 
nearly  three  years  after  the  date  of  the  In- 
denture, the  mllroad  bonds  wore  sold,  and 
the  proceeds,  $4,885,  were  also  received  by 
the  defendant  In  1872,  and  after  this  sale, 
the  defendant  Invested  $0,011.77  of  the  tmat 
funds  in  discounting  a  note  of  Rlcbardscm, 
Page  &  Co.,  due  In  six  months.  This  was  re- 
paid fievni  months  afterwards,  with  interest 
for  the  time  it  was  overdue.  With  the  excep' 
tlon  of  this  investment,  all  the  money  receiv- 
ed tram  the  ctdlectloa  ^d  sale  of  the  per- 
sonal property  transferred  to  the  defendant 
by  the  Indenture  of  trust  was  used  by  him  in 
bis  own  Investments.  The  defendant  bad  on 
his  books  a  ledger  aooount  wltb  the  plaintiff, 
which  bad  been  begun  before  the  Indenture 
of.  September  30th,  and  was  continued  after 
that  date  without  change.  In  this  accotmt 
the  plaintiff  was  credited  with  the  pro<;eeds 
of  the  four  notes,  five  ralti'oad  bmds,  and  two 
United  States  bonds  as  th^y  were  received, 
and  with  Interest  af  7  per  cent,  on  the  dally 
balance  of  cash  In  the  defendant's  hands.  In 
this  account  was  also  entered  the  Interest  on 
the  original  Investments,  and  on  the  only 
new  investment  In  the  Page-RIchardaon  note, 
while  those  Investments  were  held  by  the  de- 
fendant. The  defendant  also  Charged  the 
plaintiff  with  6  per  cent,  commission  on  the 
Income  of  the  trust  property  collected  by  him, 
iDcluding  in  that  income  the  Interest  on  the 
daily  balance  due  from  himself.  In  the  same 
account  there  were  entries  crediting  the 
plaintiff  with  snms  due  from  other  sources, 
and  charging  him  with  payments  made  gen- 
erally on  his  account.  The  defendant  sent  the 
plaintiff  regular  statements  of  this  account 


from  1869  up  to  and  lucludlng  Jaue.  1876. 
These  statements  were  usually  sent  once  in 
three  months,  and  were  a  complete  transcript 
of  the  plalntlfTs  account  as  It  stood  on  the 
defendant's  tK>oks.  ICxcept  in  the  years  1868 
and  1870,  the  payments  made  by  the  defend- 
ant to  the  plaintiff  "were  uniformly  leas  than 
the  total  amounts  carried  to  his  credit,  so 
that  the  amount  standing  to  the  credit  of  the 
plaintiff  steadily  Increased,  and  by  the  end 
of  the  year  1877  it  amounted  to  $2»,086.9». 
which  was  more  than  the  proceeds  of  the 
original  seotrltles  by  nearly  $5,500."  "By  the 
end  of  the  year  1876,  they  [the  defendant's 
investments]  were  entirety  gone,  and  the  de- 
fendant was  financially  ruined."  In  1877  all 
remittances  from  the  defendant  to  the  plain- 
tiff stopped,  and  the  plalntlflE  was  made 
aware,  by  the  stopping  of  these  remittances, 
"that  the  defendant  was  unable  to  meet  his 
obUgatlona,  and  the  defendants  flnandal  fAll- 
nre  soon  became  known  to  tiie  plaintiff 
through  other  members  of  bis  fomtly."  Thi 
plaintiff,  who  was  a  physician,  went  to 
Europe  shortly  after  the  execution  of  the  in- 
denture of  trust,  and  remained  there  until 
tba  end  of  the  year  189S,  wltb  the  exceptions 
of  a  short  time  in  1874  and  of  six  months'  in 
1880.  Since  1^  tlie  plaintiff  has  r«nalned 
In  this  country.  The  defendant  is  a  lawyer, 
and  resided  in  Boston  during  all  the  time  in 
question.  On  April  1, 1895,  the  plaintiff  filed 
in  the  Suffolk  r^lBtry  of  deeds  a  revocation 
of  the  trust,  and  on  the  13th  of  May  follow- 
ing broi^t  tbis  bill  against  the  defendant 
for  an  accounting.  Tbe  muter  made  tba  fol- 
lowing findings:  **On  the  evidence  as  a 
whole,  I  find  tbttt  the  defendant  took  and 
used  the  plidntiff's  mon^,  allowing  bim  In- 
terest thereon,  and  made  himself  a  debtor 
for  tlie  Binna  bo  used;  that  he  hiformed  the 
plaliitMf  of  what  be  was  doing;  that  the 
plalntiffl'iacqniesced  In  the  arrangement,  and 
that  the  terms  of  the  Indenture  were"  modified 
or  suspended  by  mutual  understanding  so  as 
to  permit  It,  at  least  until  the  money  should 
be  Invested  in  the  plaintifTs  behalf;  and  tiiat 
the  plaintiff  waived  all  provisions  of  tbe  In- 
denture inconsistent  with  this  method  of 
nslng  the  money.'*  "Tbe  fact  that  the  de- 
fendant was  charging  a  commission  on  in- 
come might  indicate,  If  standing  alone,  tliat 
he  was  collecting  the  Income  from  some  per- 
son other  than  himself,  and  this  chai^  is 
not  altogether  easy  to.  explain  in  view  of  the 
actual  situation  and  the  position  taken  by 
the  defendant  In  his  accounts  and  correspond- 
ence. But,  whatever  may  have  been  the  de- 
fendant's explanation  of  this  charge  on  in- 
come which  he  was  paying  out  of  his  own 
pocket,  the  charging  of  the  commission  could 
not.  In  my  Judgment,  have  misled  the  plaintiff 
into  the  belief  that  this  interest,  periodically 
credited  at  the  Invariable  rate  of  7  per  cent, 
was  anything  else  tban  what  It  purported  to 
be,— a  credit  allowed  by  the  defendant  on 
the  daily  balance  standing  to  tbe  plaintiff's 
credit."  The  master  has  found  that  when 
the  defendant  was  ruined  financially  at  tbe 
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end  of  Uie  year  1876,  and  all  lemlttances 
from  him  stopped,  and  the  defendant's  finan- 
cial rnln  became  known  to  the  plalntlft,  aa 
It  did  shortly  after  It  took  place,  there  was  no 
longer  any  trust  In  existence  In  fact,  althongh 
the  indenture  of  tmet  had  not  been  technical- 
ly reroked.  When  a  trustee,  with  the  full 
knowledge  of  the  cestui  que  trust,  has  taken 
all  the  proceeds  of  the  trust  property,  and  haa 
become  his  debtor  for  It,  the  whole  transac- 
tion has  been  reduced  In  tact  to  a  debt  due 
from  the  trustee  to  the  cestui  que  trust 
When  this  is  followed  by  the  financial  ruin  of 
the  trustee,  there  Is  no  room  to  hold  that  the 
trust  relation  also  continaes  because  by  the 
understanding  of  the  two  the  debt  was  to  be 
paid  when  a  favorable  investment  should  be 
found.  In  such  a  case  there  Is  no  trust  prop- 
erty except  the  debt  due  from  the  trustee, 
which  cannot  be  collected,  and  there  is  no 
occasion  to  end  the  trust,  for  It  has  been  al- 
ready changed  Into  a  debt  There  was  no 
recogrnltlon  by  the  defendant  of  any  trust  aft- 
er 1877.  The  action,  baring  been  brought  18 
years  after  the  transaction  had  been  reduced 
to  a  mere  chose  In  action,  is  barred  by  the 
statute  of  limitations.  Campbell  t.  Wborls- 
key,  170  Mass.  63,  48  N.  E.  1070,  has  been 
much  relied  on  by  the  plaintiff;  but  In  that 
case  the  money  was  not  to  become  due  until 
demanded  by  the  plaintiff,  and  the  plaintiff 
supposed  that  ber  money  was  safe,  and  her 
rigbt  to  it  was  recognized  by  the  defendant 
until  he  refused  to  pay  her  her  money  when 
she  demanded  It  This  cannot  be  said  in  this 
case,  after  the  defendant,  having  with  the 
plaintiff's  knowledge  taken  all  the  proceeds 
of  the  trust  fund,  and  become  his  debtor 
therefor,  became  financially  ruined.  The  de- 
fendant argues  that  the  charge  of  a  6  per  cent 
commission  on  Income  Is  inconsistent  with 
the  conclusion  that  the  plaintiff  became  a 
creditor  of  the  defendant  for  the  amount  of 
the  proceeds  of  the  trust  property.  There 
seems  to  have  been  much  confusion  In  the 
minds  of  both  parties  throughout  these  trans- 
actions, but  we  agree  with  the  master  that 
this  fact  Is  not  ■controlling,  and  In  spite  of  it 
we  affirm  the  finding  made  by  the  master 
on  the  whole  evidence.  Decree  dlsmlselng 
the  bill  affirmed. 


an  Mass.  531) 

KELLY  et  al.  v.  MORRISON  et  al. 

Supreme  Jadielal  Coart  of  Massachusetts. 
Suffolk,   Sept.  6,  1900.) 

PARTNERSHIP    AO  REE  MENT— CONSTRUCTION- 
BILL  OF  DISCOVBET  —  SUPFIGIBNCT  —  WHBN 
WILL  LIB— BIU<-MULTIFARIOU8NB88. 
1.  A  partnership  conslstlnc  of  two  members 
dissolved,  and  bd  acconnt  was  taken.    On  the 
same  day  a  new  firm  was  organized,  consist- 
ing of  the  two  members  of  the  old  firm  and  a 
third  member.   The  new  partnership  was  made 
to  carry  on  the  business  of  the  old  firm,  and 
the  capital  In  the  new  firm  of  the  two  mem- 
bers of  the  old  firm  was  paid  in  by  a  transfer 
of  the  assets  of  the  old  firm,  and  the  capital 
of  the  new  member  was  paid  in  by  crediting 
to  him  the  amount  -of  a  debt  due  him  by  the 


old  firm.  The  partnership  agreement  provided 
that,  if  either  of  the  partners  shonld  die,  bis 
Interest  in  the  assets  of  the  firm  shonld  be  the 
balance  standing  to  his  credit  "as  of  the  next 
preceding  annaal  acconnt  taking,"  with  inter- 
est. One  of  the  partners  died.  Beld.  that  the 
account  taken  of  the  assets  of  the  old  firm  and 
of  the  interest  in  those  assets  of  the  persons 
who  became  partners  in  the  new  firm  was  the 
"next  preceding  annaal  account  taking"  of 
stock  of  the  new  firm,  within  the  meanuig  of 
the  agreement 

2.  A  bill  by  administrators  of  a  deceased 
partner  against  the  other  partners  to  have  the 
profits  of  the  partnership  ascertained  for  the 
period  between  the  formation  of  the  partner- 
ship and  the  date  of  deceased's  deatli.  and  to 
have  a  certain  per  cent,  of  the  same  paid  to 
them,  and  also  praying  that  defendants  be  or- 
dered to  exhibit  the  books,  etc.  of  the  firm,  al- 
leging that  the  comptroller  of  New  York  threat- 
ens to  assess  and  collect  a  tax  on  the  deceas- 
ed's Interest  in  the  assets  of  the  firm  in  that 
state,  is  mnltifarloas. 

3.  A  bill  by  administrators  of  a  deceased  part- 
ner against  the  other  partners  prayed  that  de- 
fendants be  ordered  to  exhibit  the  books  and 
papers  belonging  to  the  firm,  alleging  that  the 
firm  did  business  In  New  York  as  well  as  in 
Boston,  and  that  the  comptroller  of  New  York 
threatened  to  assess  a  tax  from  petltionera  on 
the  deceased's  interest  In  the  assets  of  the  firm 
in  that  state,  and,  in  order  to  ascertain  the 
amount  of  such  tax,  threatens  to  appraise  such 
assets.  Held,  that  the  bill  Is  not  good  as  a  bill 
for  discoTery,  since  there  is  no  allegation  that 
there  is  any  law  of  the  state  of  New  York  mak- 
ing plaintiffs,  administrators  appointed  in  this 
state,  liable  for  the  interest  of  uie  deceased  In 
the  firm  assets  In  New  York,  and  no  allegation 
that  suit  has  been  brought  by  the  comptroller. 

4.  A  bill  by  administrators  of  a  deceased 
partner  against  the  other  members  of  the  firm, 
praying  that  defendants  be  ordered  to  exhibit 
the  boolis  and  papers  of  the  firm  alleging  that 
the  comptroller  of  New  York  threatens  to  as- 
sess and  collect  a  tax  from  petition»8  on  ike 
deceased's  interest  in  the  firm's  assets  in  that 
state.  Is  not  good  as  a  bill  of  discov«y,  since  a 
bill  for  discovery  of  evidence  to  be  osed  in  de- 
fense of  an  action  does  not  ordinarily  lie  against 
a  person  not  a  party  to  that  action,  and  whose 
only  relation  to  it  is  that  of  a  witness. 

Case  reserved  from  sup^lor  court  Suffolk 
county;  Franklin  G.  Fessenden,  Judge. 

Bill  by  ThomM  J.  Kelly  and  others,  admin- 
istrators de  bonis  non  with  the  will  annexed 
of  Thomas  Kdly,  against  James  M.  Morriaoit 
and  others.  Bill  dismissed. 

H.  O.  Adams  and  EL  T.  Cnnnlngham,  fw 
plalntUts.  Benjamin  L.  il.  lower  and  SL  O. 
HUeXt  tot  defradants. 

LORmO,  J.  TUB  is  a  btU  by  which  the 
administrators  de  bonis  non  wtth  tbe  vID 
annexed  of  Thunas  Kelly  seek  to  have  tbe 
pn^ts  of  the  partnMsblp,  of  which  he  was  a 
member  when  he  died,  ascertained  tor  the  pe- 
riod between  the  formation  of  tbe  partnership 
and  the  date  of  his  death,  and  to  bave  51.66% 
per  cent  thereof  paid  to  them.  At  the  time  of 
bis  death  Thomas  KeUy  was  a  member 
the  firm  of  Thomas  Kelly  ft  Co„  cwnaUdng 
of  himself,  Thomas  F.  Maguire,  and  James 
M.  Mwrison.  Tbe  firm  was  formed  on  De- 
cember 1,  18^  and  KeUy  died  on  tbe  31st 
day  of  the  following  August  Kelly  contrib- 
uted $276,000,  Magolre  976,000,  and  Morri- 
son |7t831.B7  to  the  capital  of  the  partneiAiip. 
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They  were  to  sbare  profits  and  losses  in  tt» 
proportions  of  Sl.66%  per  cent,  25^%  per 
cent.,  and  22.60  per  oent>  respective.  On 
the  death  of  Kelly  the  business  of  the  parb- 
nerslLlp.  In  place  of  being  wonnd  up,  was 
continued  by  Magnlre  and  Morrison  under 
the  thirteenth  article  of  the  partnersh^ 
agreement,  which  provided  that:  "If  either 
of  the  said  partners  diall  die  during  the  cwi- 
tlnnance  of  the  said  partnership,  his  Interest 
in  the  assets  and  property  <a  the  said  firm 
shall  be  conduslvely,  finally,  and  for  all  pui^ 
poses  taken  to  be  the  balance  standing  to  his 
credit  as  of  the  next  preceding  apnual  ac- 
count taking,"  with  Interest  at  6  per  cent 
per  annum.  The  partnership  was  to  con- 
tinue for  two  years  from  December  1,  188!^ 
and  by  the  terms  of  article  2  of  the  jjiart- 
nendilp  agreement  the  several  contributions 
to  the  Ann  capital  mentioned  above  '^hall  be 
paid  by  the  transfer  to  the  firm  hereby  f omn 
ed  of  the  merchandise  and  other  property  be- 
longing to  the  last  firm  of  Thomas  Kelly  ft 
Co.  to  the  extent  of  the  amounts  as  above 
stated."  It  appears  that  "an  annual  account 
of  the  stock,  assets,  and  debts  of  Thomas 
Kelly  &  Co.,"  referred  to  In  the  above  arti- 
cle In  the  partnership  agreement  In  ques- 
tion, "was  taken  December  1, 1892,  and  show- 
ed a  balance  to  the  credit  of  said  Kelly  of 
f 203,264.18,  of  which  snm  $2TO.000  was  placed 
to  his  credit,  and  the  balance  of  flS,264.18 
was  withdrawn  by  him  In  various  sums  be- 
tween December  1,  1802,  and  Febmary  11, 
tSOS.  Said  account  taking  showed  a  bal- 
ance to  the  credit  of  said  Maguire  of  $78,- 
fi67.85,  of  Which  sum  f7?,00O  was  placed  to 
his  credit,  and  tlie  balance,  f8.667.85,  was 
withdrawn  by  him  In  various  sums  between 
December  9,  1892,  and  April  16,  1893.  On 
December  1,  ISM,  there  stood  to  the  credit 
of  James  Morrison,  as  an  employ^  of  said 
Arm.  $7,831.57,  which  was  placed  to  his  cred- 
it*' Maguire,  one  of  the  surviving  part- 
ners, was  the  sole  executor  of  Kelly's  will, 
and  in  the  Inventory  of  Kelly's  estate  he  set 
down  Kelly's  Interest  In  the  partnership  at 
¥281,577.16.  "This  was  the  amount  standing 
to  the  credit  of  said  Thomas  Kelly  on  the 
books  of  said  firm  of  Thomas  Kelly  &  Co.  on 
December  1,  1892,  being  $275,000  capital  con- 
tributed by  him  on  that  date,  with  Interest 
thereon  to  August  31,  1893,  less  th'e  sums 
withdrawn  by  him  between  said  December 
1,  1892,  and  August  31.  1893."  Thomas  Kel- 
ly &  Co.,  the  successors  of  the  firm  in  ques- 
tion, paid  to  Maguire,  as  executor  of  Kelly's 
will,  during  Magulre's  lifetime,  $202,703.86. 
Maguire  died  on  April  20,  1895,  and  Thomas 
Kelly  &  Co.  paid  the  balance,  with  Interest 
amounting  to  $98,291.41,  to  the  plalntlfiTs. 

The  plaintiffs'  contention  Is  that,  since  Kel- 
ly died  during  the  first  year  of  the  partner- 
ship, there  never  had  been  a  "next  preceding 
annual  account  taking  of  the  stock,  assets, 
and  debts  owing  to  and  by  the  said  firm'*; 
that  a  death  during  the  first  year  was  a 
contingency  not  provided  for  In  the  partner- 
ship articles;  that,  there  be^ag  no  prescribed 


mode  of  arriving  at  the  profits  of  the  par^ 
ner  who  dies  during  the  first  year,  the  gen- 
eral provision  that  he  is  to  receive  55.669& 
per  cent  should  control;  and  this  bill  Is 
brought  to  recover  that  share  of  the  profite 
from  the  beginning  of  the  partnership  to  Ibe 
date  of  his  death.  We  are  of  opinion  that  ' 
tbla  contention  is  not  well  founded.  It  ap- 
pears that  Thomas  Kelly  began  the  bnalnest 
of  selling  blankets  by  the  wholesale,  which 
was  to  be  carried  on  by  the  firm  in  quea* 
tlon,  in  1862.— SO  years  before  the  date  of 
the  partnership  In  question;  and  "on  January 
1,  1866,  the  partnership  of  Thomas  Kelly  ft 
Co.  was  formed,  under  which  style  successive 
firms  carried  on  said  blanket  bttslness.  In 
the  year  ISdO  Thomas  F.  Maguire  became  a 
partner,  the  latter  and  said  Kelly  being  the 
only  partners  until  December  1,  1882,  when 
said  Morrison,  who  bad  been  In  the  employ 
of  an  said  firms,  became  a  partner."  It  far- 
ther appears  that  the  partnership  agreement 
"of  the  last  firm  of  l^omas  Kelly  &  Cow"  con- 
tained articles  making  substantially  the  same 
provisions  (1)  for  an  annual  account  of  stock, 
and  (2)  for  continuing  the  business  in  case  ot 
the  death  ot  either  partus,  and  ascertahilng 
the  interest  of  the  deceased  partner,  as  are 
made  In  the  partnership  agreement  in  ques- 
tion. The  partnership  of  Thomas  Kelly  ft 
Co.,  by  Its  terms,  was  to  last  but  two  years. 
If  the  plaintiffs*  contention  Is  correct  the  In-  ■ 
tcrest  of  a  partner  dying  during  the  first 
year  la  to  be  ascertained  In  one  way,  and 
that  of  one  dying  In  the  second  year  of  the 
partnership  In  another  way;  but  this  Is  not 
contemplated  by  the  provision  that  la  case 
"either  of  the  said  partners  shall  die  during 
the  continuance  of  said  partnership,"  his  In- 
terest tot  the  year  in  question  shall  In  all 
cases  be  the  amount  'standing  to  bis  credit 
"as  of  the  next  preceding  annual  account 
teking  of  the  stock."  It  Is  strictly  true,  as 
the  plaintiffs  contend  In  their  argument  that 
the  old  partnership  of  Thomas  Kelly  &  Oo. 
was.  In  contemplation  of  law,  dissolved,  and 
that  the  partnership  of  Thomas  Kelly  ft  Co. 
In  question,  in  legal  contemplation,  was  a 
new  partnership.  But  It  Is  equally  true  that 
the  partnership  In  question  was  In  fact  made 
to  carry  on  the  business  of  the  previous  firm 
of  the  same  name.  Its  capital  was  paid  In 
by  a  transfer  of  the  assets  of  the  old  firm, 
and  the  Interest  of  each  partner  In  the  new- 
partnership  had  been  ascertained  by  the  an- 
nual account  of  stock  taken  by  the  old  firm 
on  the  same  day,  and  for  the  same  purpose, 
as  that  provided  for  In  the  articles  of  part- 
nership In  question;  and  the  provisions 
of  the  thirteenth  article  (the  article  in  ques- 
tion) apply  equally  to  each  ot  the  two  years 
during  which  the  partnership  was  to  run. 
This  was  In  fact  an  account  of  stock  taken 
of  the  assets  of  the  old  firm  and  of  the  in- 
terest In  those  assets  of  the  persons  who  be- 
came the  partners  In  the  new  firm  (treating 
Morrison's  claim  as  a  creditor  of  that  firm  as 
an  Interest  therein  to  the  amount  of  the 
debt  due  blm),  and  those  assets  were  tran»> 
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femd  to  tbe  new  Ann,  and  the  interestB  of 
die  partnerg  In  tbe  new  firm  were  ascer- 
tained 1)7  that  account  of  stock.  We  think 
that  this  accoont  of  stock  was  adopted  by 
the  new  firm  as  its  first  "annual  account  tak- 
ing  of  the  stock,  assets,  and  debts  owing  to 
and  by  said  flrm,"  and  was  the  "next  preced- 
ing annual  account  taking  of  stock"  of  the 
new  flrm,  within  the  meaning  of  the  thir- 
teenth article. 

The  bni  also  contains  a  prayer  "that  the 
defendants  be  ordered  and  directed  to  ex- 
hibit said  books,  vouchers,  papers,  securities, 
and  doctunents  belonging  to  said  flrm."  This 
Is  based  on  an  allegation  that  the  firm  did 
business  In  New  York  as  well  as  Id  Boston, 
and  that  the  comptroller  of  the  state  of  New 
York  "threatens  to  assess  and  collect  a  tax 
from  your  petitioners  on  the  interest  of  said 
Thomas  Kelly,  deceased,  In  tbe  property  and 
assets  of  said  flrm  In  said  state  of  New  York 
on  said  81st  day  of  August,  1883,  under  the 
laws  of  said  state  of  New  York;  and.  In  or^ 
der  to  ascertain  the  amount  of  said  tax, 
threatens  to  appraise  said  property  and  as- 
sets then  and  there  in  New  York  as  afore- 
said." So  far  as  this  prayer  Is  concerned, 
the  bill  is  a  bill  for  discovery.  Apart  from 
the  objection  that  the  bill  Is  multifarious.  It 
Is  not  good  as  a  bill  of  discovery.  There  is 
no  sllegation  that  there  Is  any  law  of  the 
state  of  New  York  making  tbe  plaintiCTB.  who 
are  administrators  appointed  in  this  state, 
liable  for  the  interest  of  Thomas  Kelly  In 
the  firm's  assets  In  New  York;  there  is  no 
allegation  that  any  suit  has  been  brought  by 
the  comptroller;  and,  finally,  a  bill  for  dis- 
corery  of  evidence  to  be  used  in  defense  of 
an  action  does  not  ordinarily  He  against  m 
person  not  a  party  to  that  action,  and  whose 
only  relation  to  It  Is  that  of  a  wltnes&  Tbe 
entry  must  be:  Bill  dismissed. 


(in  Hue.  661) 

EDGERLT  t.  LAWSON  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Snffolk.   Sept.  8.  1900.) 

PROHISSORT  NOTES  —  DBrRNSBS  —  TRANSFEtl 
FOR  PURPOSE  OP  SUIT— OOARANTT— AC- 
TION TO  ENFORCB-PARTIBS. 

1.  A  transfer  of  a  note  after  maturity,  and 
without  conBideratloDf  for  the  purpose  of  hav- 
ing the  trsnsferee  bnng  an  action  thereon  in 
Massachusetts,  entities  tilm  to  maintain  such 
action  In  the  right  of  his  transferror. 

2.  A  contract  written  upon  the  back  of  a 
negotiable  promissory  note,  as  follows:  "We 
hereby  guaranty  the  payment  within  note." 
and  signed  by  a  stranger  to  the  note  at  the 
time  of  its  execution,  under  tbe  law  of  Sfassa- 
chusetts  constitutes  a  contract  of  guaranty, 
and  not  of  {ndorsement,  and  is  nonnegotiable, 
an  action  thereon  being  maintainable  only  in 
the  name  of  tbe  payee  of  the  note. 

Exceptions  from  superior  court;  Suffolk 
county.. 

Action  on  a  promissory  note  by  Obarles  SL 
Edgerly  against  John  H.  Lawson  as  maker 
and  Annie  Lawson,  Qeorge  W.  Bedding,  and 
Blanche  B.  Muuroe  as  Indorsers.  Judgment 
.  for  plaintiff,  and  defendants  bring  exceptlfms. 


Overmled  as  to  John  H.  tawson,  and  ras- 

tained  as  to  remaining  defend'anta. 

G.  0.  Abbott,  for  plaintiff.  O.  N.  HarrlSr 
for  defendants. 

LATHBOP,  J.  The  auditor  has  found  tbat 
the  payee  of  the  note  was  a  co-partner  In. 
the  finn  of  Bedding  &  Go^  In  tbe  business  of 
manufacturing  and  selling  an  article  known 
as  "Redding'a  Russia  Salve**;  that  the  note 
declared  on  was  given  In  part  payment  for 
the  payee's  Interest  in  the  firm,  and  that  she 
at  the  same  time  assigned  all  her  Interest  in 
the  business  to  tbe  first-named  defendant, 
who  signed  the  note  as  maker,  and  tbat  he 
afterwards  assigned  said  Interest  to  tbe  other 
defendants  without  consideration,  except  the 
Indorsement  of  the  note  declared  on.  and 
other  notes  given  at  the  same  time,  and  as 
part  of  tbe  aame  transaction.  The  auditor 
further  finds  that  the  Interest  of  tbe  payee 
In  the  business  passed  from  her  to  Lawson 
on  the  delivery  of  the  notes  atwve  referred 
to  and  $6,000  In  money,  given  as  a  part  of 
the  consideration  of  said  transfer.  Lawson 
does  not  appear  to  have  been  a  partner  In 
the  flrm. 

1.  The  defendants  flrst  contend  that  there 
was  no  evidence  that  the  person  who  trans- 
ferred the  note  to  the  plaintiff  was  a  bona 
fide  holder  for  value.  .It  appears  from  tbe 
auditor's  report  that  he  found  that  this  per- 
son was  a  bona  fide  holder,  for  value,  before 
maturity.  The  auditor  has  not  reported  the 
evidence,  and  It  cannot  be  said  that  his  find- 
ing was  wrong.  So  far  as  the  plaintiff  is  «hi- 
perned,  if  it  be  true,  as  the  defendants  con- 
''  ended  before  the  auditor,  that  the  note  was 
transferred  to  him  after  maturity,  and  with- 
out consideration,  for  the  purpose  of  bringing 
an  action  in  this  state,  still  he  can  maintain 
the  action  in  the  right  of  his  transferror,  who 
has  been  found  by  the  auditor  to  be  a  bona 
fide  bolder,  before  maturity,  for  value.  Spof- 
ford  T.  Norton,  126  Mass.  533;  Floui^mU  Co. 
V.  Holmes,  156  Mass.  11.  30  N.  E.  176l  See. 
also,  Rol)erts  v.  Lane,  64  Me.  108.  So  far  as 
the  defendant  Lawson  is  concerned,  we  see 
no  reason  why  he  Is  not  liable. 

2.  As  to  the  guarantors  a  more  serious 
question  arises.  They  are  sued  as  Indorsers 
of  the  note,  and  It  is  clear  under  our  deci- 
sions that  Uiey  are  not  Indorsers,  but  guar- 
antors. It  is  also  clear  that  a  guaranty  is 
here  considered  a  nonnegotiable  chose  In  ac- 
tion, although  written  by  a  third  person  upon 
the  back  of  a  negotiable  promissory  note. 
Taylor  v.  Blnney,  7  Mass.  479;  Upham  t. 
Prince,  12  Mass.  14;  True  v.  PuUer,  21  Pick. 
140;  Tuttle  V.  Bartholomew.  12  Mete  (Mass.) 
452;  Belcher  t.  Smith,  7  Gush.  482.  See. 
also,  Baldwin  t.  Dow,  130  Mass.  416.  To 
nuilntaln  the  action  against  tbe  guarantors  at 
common  law,  the  plaintiff  must  sue  In  tbe 
name  of  the  person  to  whom  the  promise  was 
made,  namely.  Mra.  Edgerly.  We  express  ao 
opinion  upon  the  question  whether  St.  1897, 
c-  402,  Is  applicable  to  this  case,  aa  this  qoes- 
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tJon  waa  not  raised  In  the  conrt  below  or  In 
this  court.  The  statute  was  passed  subse- 
quently to  the  guaranty,  and  after  the  date 
of  the  writ  See  Waldron  v.  Harring.  28 
Micb.  493.  The  result  Is  that,  as  to  the  de- 
fendant Z^awson,  the  exceptions  are  ovei^ 
ruled,  and  that  the  exceptions  of  the  oUmt 
defendants  are  nistalned.  Bo  ordered. 


(in  Haas.  6S» 

HUDSON  T.  ROXBXTRY  INST.  FOR 
SAVINGS. 

(Saprame  Judicial  Cburt  of  Maasachasetta. 

Suffolk.   Sept  G,  1900.) 

SVIDENCB-SUFFIOIBNCT  TO  SUSTAIN  FIND- 
ING—BANKS— LOSS  07  DEPOSIT  BOOK— BOKT) 
OF  INDEMNITY— INSTRUCTIONS— BT-LAWB. 

1.  In  on  action  by  '  an  administrator  to  re- 
corer  of  a  bank  the  balance  doe  oii  a  deposit 
made  in  1861  by  the  Intestate,  who  died  in 
180^  there  waa  evidence  of  a  fire  in  1867  in 
the  house  occupied  by  the  intestate,  in  which 
many  of  his  papers  were  destroyed.  The  treas- 
urer of  the  bank  testified  that  he  had  been  con* 
nected  with  the  bank  for  2S  years,  and  that 
no  one  had  demanded  payment  of  the  account, 
or  had  presented  the  deposit  book.  There  was 
also  evidence  that  some  time  between  April, 
1863,  and  October,  1875,  notice  was  given, 
though  it  did  not  appear  by  whom,  that  the 
book  was  lost.  Bdd  to  sustain  a  finding  that 
the  book  was  destroyed  by  the  fire  in  1S67. 

2.  Where  a  deposit  book  has  been  destroyed 
by  fire,  the  dept^tor's  administrator  is  thereby 
excused  from  producing  It,  and  hence  requests 
based  on  the  necessity  of  presenting  the  book 
in  order  to  obtain  payment  are  properly  re- 
fused. 

3.  Where  a  depositor  in  a  savings  bank  signs 
a  deposit  book  assenting  to  the  ny-laws  then 
in  force,  and  "to  those  which  may  be  there- 
after made  pursuant  to  the  power  granted  in 
the  third  article,"  providing  for  further  by- 
laws or  alterations  of  those  already  made,  and 
that  "all  such  by-laws  and  alterations  shall  be 
equally  binding  on  all  depositors  as  those  by 
tbem  subscribed,  after  the  aame  shall  have 
been  duly  made  known,"  a  by-law  adopted  aft- 
er the  deposit  was  made,  and  not  made  or  at- 
tempted to  be  made  known  to  the  depositor, 
binds  neithn  the  depositor,  nor  any  one  rep- 
resenting him,  nor  his  estate. 

4.  Where  the  identity  of  the  depositor  with 
the  intestate  is  admitted  by  the  bank,  and  the 
deposit  book  Is  shown  to  nave  been  destroyed 
in  a  fire,  the  administrator  cannot  be  required 
to  fnrnish  a  bond  of  Indemnity  as  a  CM^tlon 
of  payment  by  the  bank. 

BxceptlonB  from  superior  court,  Suffolk 

county. 

Action  by  Samuel  H.  Hudson,  administra- 
tor de  bonis  non  of  James  Ckosby,  ag&iust 
the  Roxbury  Inatltatlon  for  Savings.  There 
Tfts  a  judgment  for  plaintiff,  and  defendant 
excepts.  Exceptions  omznled. 

F.  A.  OolUna.  for  plaintiff.  Frank  Paul, 
for  defendant 

MORTON.  3.  '  The  plaintiff  brings  this  ac- 
tion as  administrator  de  l^onla  non  of  the  es- 
tate of  James  Crosby  to  recover  of  the  defend- 
ant the  balance  due  on  a  deposit  made  by 
one  James  Orosby  wKh  the  defendsnt  bank 
In  1861.  The  plaintiff's  Intestate  died  In  No- 
vember, 1868,  and  the  Identity  of  the  deposit- 
ee with  the  plalntUTs  Intestate  was  found  by 


I  the  court,  and  seems,  to  be  satisfactorily  es- 
tablished by  the  testimony  as  reported.  The 
defendant.  Indeed,  substantially  admits  It. 
The  defense  is  that  certain  rcQulrements  of 
the  by-lawa  have  not  been  compiled  with; 
principally  those  relatii^  to  the  production 
of  the  book  as  a  condition  of  payment,  and 
to  the  notice  to  be  given  of  a  withdrawal  of 
I»rinelpal  or  interest,  and  to  a  bond  of  In- 
denmlty.  There  are  also  exceptions  to  cer- 
tain rulings  asked  and  not  given,  and' to  cer- 
tain ruUngs  that  were  made.  The  court 
found  that  the  book  was  destroyed  by  Are 
In  1867.  The  defendant  contends  that  the 
evidence  did  not  warrant  the  finding.  There 
was  evidence  tending  to  show  that  there  was 
a  flre  in  1667  In  the  house  occupied  by  tiw 
plaintiff's  lnte8te.te,  and  that  a  good  many 
of  his  ps^ers  were  destroyed..  The  treasurer 
of  the  defendant  bank  testified  tiiat  he  had 
been  connected  with  the  Instltntlon  for  2S 
years,  and  Uiat  no  one  had  drasanded  pay- 
ment of  the  account,  or  had  presented  the 
book.  There  waa  alao  evidence  that  some 
time  between  April,  1863,  and  October,  tSTS, 
notice  was  given,  though  It  did  not  KSJteia 
by  whom,  that  the  book  was  lost  We  can- 
not say,  upon  this  evidence,  that  the  most 
reasonaUe  way  of  accounting  for  the  non- 
prodnctlon  of  the  book  was  not  that  It  was 
destroyed  among  other  papers  In  the  flre  that 
occurred  In  the  house  occupied  by  plaintiff's 
Intestate  in  1807,  or  that  a  finding  that  It 
was  so  destroyed  was  clearly  erroneona 
Tbia  finding  disposes  of  the  second,  third, 
and  fourth  of  defendant's  requests.  The 
book  having  been  destroyed,  the  plaintiff  waa 
thereby  excused  from  producing  It,  and  those 
requests  which  were  based  upon  the  neces- 
tity  of  presenting  the  book  In  order  to  ob- 
tain payment  were,  therefore,  rightly  refused. 
Warhus  v.  Bank.  21  N.  T.  K43.  The  court 
also  found  that  the  bank,  through  its  treas- 
urer, had  waived  the  right  to  any  other  or 
further  notice  of  withdrawal  than  such  as 
was  given  before  the  commencement  of  this 
action.  Th]a  finding  disposes  of  the  sixth  of 
defendanfs  requests.  The  court  gave  the 
first  and  fifth  rulings  asked  for  by  the  de- 
fendant The  remaining  requests,  except  the 
last  one,  which  was  that  on  all  the  evidence 
the  plaintiff  could  not  recover,  so  fSr  as  they 
Involve  matters  not  already  referred  to,  re- 
late to  the  plaintiffs  right  to  recover  without 
tendering  a  bond  of  indemnity,  and  without 
payment  having  been  ordered  by  the  Invest- 
ing committee,  as  they  were  authorized  to 
do  by  article  90  of  the  amended  by-laws.  In 
case  of  satisfactory  proof  of  the  loss  or  de- 
struction of  a  book.  This  by-law  waa  adopt- 
ed long  after  the  plaintiff's  Intestate  had 
made  the  deposit  In  question,  at  whldi  time 
he  signed  a  deposit  book  assenting  to  the 
regulations  and  by-laws  then  In  force  and 
"to  those  which  may  be  hereafter  made 
pursuant  to  the  power  granted  in  the  third 
article."  The  tildrd  article  provided  for  fui^ 
ther  regulations  or  by-laws,  or  alterations  of 
those  already  made,  and  that  "all  such 
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latlons,  by-Iawa,  aad  alterations  shall  be 
equally  binding  on  all  depositors  as  those  by 
them  subscribed,  after  the  same  shall  have 
been  duly  made  known."  There  Is  nothing 
to  show  that  article  80  of  the  amended  by- 
laws was  ever  made  known  to  the  plalntlCTs 
Intestate,  or  to  any  one  having  any  authority 
to  represent  him  or  his  estate,  or  that  any 
steim  were  taken  to  make  It  known  to  him 
or  them.  Without  undertaking  to  say  what 
would  constitute  a  making  known  to  deposl^ 
ors  of  subsequent  amendments  or  alterations, 
within  the  meaning  of  article  3,  we  think  It 
Is  manifest  that  neither  the  intestate  nor  any 
one  representing  bim  or  his  estate  can  be 
held  bound  by  article  30  of  the  amended  by- 
laws under  the  circumstances  disclosed  !n 
this  case,  and  that,  so  far  as  the  defendant 
relies  npon  that  by-law,  It  must  fall.  See 
Klmlns  T.  Bank,  141  Mass.  33,  6  N.  B.  242. 
The  question  of  Identity  having  been  settled 
In  favor  of  the  plaintiff,  and  the  defendnnt 
substantially  admitting  the  Identity  of  the 
depositor  with  plaintlfTs  Intestate,  and  the 
court  having  found  that  the  book  bad  been 
destroyed,  there  would  seem  to  be  no  good 
reason  why,  on  general  principles,  the  plain- 
tiff sfaould  be  required  to  furnish  a  bond  of 
Indemnity  as  a  condition  of  payment  by  the 
defendant  What  we  have  said  disposes,  we 
think,  of  the  objections  urged  by  the  bank 
to  the  rulings  of  the  presiding  Justice  and  to 
the  refusals  to  rule  as  requested.  Excep- 
tions overruled. 


076  Mass.  647) 

NAnONAIi  GRANITE  BANK  T.  TIN- 
DALE  (two  easeit). 
(Supreme  Judicial  Court  of  Massacfansetts. 
Norfolk.   Sept  6,  1900.) 

HUSBAND  AND  WIPE— BILLS  AND  NOTES- 
EQUITY— ES  T  O  PPEU 

1.  Where  plaintilT  loaned  money  to  a  mar- 
ried woman,  and  took  as  security  therefor  her 
□otes  pnyable  to  her  husband,  and  indor.sed  by 
him  and  others,  which  notes  were  void,  in  that 
tber  were  a  contract  between  a  married  woman 
and  her  husband,  plalntiif  might  elect  to  treat 
the  notes  as  a  nullity,  and  mnintaiu  aa  action 
against  tlie  maker's  administrator  on  the  orig- 
inal transaction  on  the  common  counts  in  as- 
sumpsit (or  money  lent  or  for  mon^  had  and 
received. 

2.  Plaintiff  loaned  money  to  a  married  wo- 
man, taking  as  security  therefor  her  notes 
made  payable  to  her  husband,  and  indorsed  by 
him  and  others,  and  thereafter  the  maker's  ad- 
ministrator set  up  in  his  answer  to  an  action 
to  recover  the  money  thnt  the  notes  were  void, 
as  R  contract  between  hasband  and  wife. 
Plaintiff  filed  a  bill  seeking  to  be  relieved  from 
the  defease  on  the  ground  that  the  maker,  hav- 
ing received  the  money,  was  estopped  to  deny 
the  validity  of  the  notes.  There  wag  no  al- 
Imitlon  in  the  Mil  of  any  fraudulent  conduct 
Inducing  plaintiff  to  take  the  notes.  Bdd,  that 
there  was  no  estoppel  on  the  ground  of  fraud 
authorizing  relief  against  the  effect  of  a  rule 
of  law  rendering  void  the  note  of  a  married  wo- 
man to  her  husband. 

Exceptions  from  superior  court  Norfolk 
county. 

-  Action  at  law  by  the  National  Granite  Bank 
•gabut  one  ^ndale,  administrator,  and  bill 


In  equity  by  the  National  Grantte  Bank 
against  one  Tyndale.  From  a  Judgment  In 
favor  of  defendant  and  a  decree  In  favor  of 
defendant  sustaining  a  demnrr«-  to  the  bill, 
complainant  excepts.  Bzceptioiu  are  dismis- 
sed as  to  bill  In  eqtdty  and  sustained  as  to  tiie 
action  at  law. 

R.  M.  Uorae.  W.  H.  Leonard,  and  G.  H. 
Hanson,  tm  idaintlfl.  J.  P.  Prince  and  8.  H. 
Tyng,  for  defendant 

MORTON,  J.  These  two  cases  were  argued 
together.  The  first  is  an  action  at  law,  and 
was  before  this  court  od  the  defendant's  ex- 
ceptions in  Bank  v.  Wblcher,  173  Mass.  517, 
53  N.  B.  1004,  and  It  was  there  held  that, 
the  maker  ot  the  notes  being  a  married  wo- 
man, and  the  notes  being  made  payable  to 
the  order  of  her  husband,  and  indorsed  by 
him,  no  action  could  be  maintained  on  them 
against  her.  It  comes  befwe  us  now  on  ex- 
ceptions by  the  plaintiff  to  a  ruling  by  the 
presiding  Justice  that  upon  the  plaintiff's  of- 
fer of  proof  an  action  could  not  be  maintain- 
ed against  the  administrator  on  the  common 
counts  for  money  lent  or  for  money  bad  and 
received,  and  to  a  mllng  that  the  plaintiff 
was  not  entitled  to  avail  itself  of  the  facts 
set  up  In  the  blU  In  equity  In  answer  to  the 
defense  that  the  notes  were  void  became 
made  payable  to  the  husband  of  defendantfs 
Intestate.  The  plaintiff  offered  to  ^ow  that 
on  December  29,  18&1,  it  lent  the  defendant's 
Intestate  |15,000,  and  that  at  the  same  time 
the  defendant's  Intestate  gave  the  plaintiff 
three  promissory  notes  for  $16,000,  payable 
to  the  order  of  her  husband,  and  indorsed 
by  him  and  by  two  ottier  parties;  that  sub- 
sequently the  defendant's  intestate  repudi- 
ated the  notes  on  the  ground  that,  having 
been  made  payable  to  her  husband,  and  In- 
dorsed by  him,  they  were  void;  and  that 
the  plaintiff  had  expressly  refused  to  make 
the  loan  to  the  other  parties,  or  on  th^  Inr 
dlrldnal  credit,  and  made  the  loan  only  to 
defendants  Intestate,  and  on  ber  txedlt 

We  think  that  the  ruling  was  erroneoua. 
The  offor  was  to  show  that  the  loan  was 
made  to  defraidanf a  Intestate,  and  on  her 
credit  This  was  consistent  wIOi  the  form 
of  the  note,  of  which  she  was  the  maker, 
and  the  other  partlea  were,  as  between  them 
and  the  bank,  the  Indorsers.  Lewis  t.  Mona* 
ban.  178  Mass.  122.  63  N.  B.  160.  The  fact 
that  the  note  was  declared  void  as  to  her  did 
not  destroy  tue  original  transaction,  or  avoid 
the  debt  created  by  the  loan  to  her.  Walker 
V.  Mayo,  143  Mass.  42,  8  N.  E.  873;  Sutton  v. 
Toomer.  7  Barn.  &  G.  416.  If  the  other  par- 
ties to  the  note  had  been  co-makers  with 
her,  and  the  loan  had  been  made  to  all  of 
them,  and  the  note  had  afterwards  been 
avoided  by  one  of  them,  there  would  seem 
to  be  no  doubt  that  the  payee  could  have 
maintained  an  action  against  all  of  them  for 
money  had  and  received,  or  money  lent 
Leonard  v.  Society,  2  Gush.  462.  In  such  a 
case,  the  note  havbv  l>een  received  on  the 
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faith  that  It  was  the  valid  note  of  all,  the 
payee  "would  be  warranted  In  treating  it  aa 
a  nullity,  and  resorting  to  the  original  con- 
tract" Leonard  t.  Society,  Bupia.  A  for- 
tiozlt  ongbt  tliat  to  be  the  case  vhan  the  lia- 
bility of  the  other  parties  Is,  as  here,  collat- 
eral, and  the  action  Is  brought  against  the 
maker  alone.  It  is  tme  that  the  plaintiff 
could  have  treated  the  note  as  valid  as 
against  the  other  parties,  and  that,  If  the 
plaintiff  bad  sned  and  recovered  against  the 
last  indoraer,  for  instance,  the  husband 
might  have  been  esbqiped  In  an  action 
against  him  by  a  snbseanent  Indorser  to  Hear 
the  vaUdlty  of  the  note.  Boby  t.  Pbelan.  118 
Mass.  But  this  action  is  not  against  tbe 
Indorsers,  and  Uiie  oonnts  tbat  we  are  consid- 
ering are  not  npim  tbe  note.  The  only  nse  of 
the  note  which  the  plaintiff  can  make  in  rdy- 
lug  an  ibxae  counts  Is  as  evidence  toidlng 
to  show  the  terms  on  wbi<ih  the  loan  was 
made  to  defendant's  intestate^  It  cannot  re- 
cover upon  tb^  note  and  the  common  counts 
both,  and,  so  far  as  It  relies  upon  the  com- 
mon counts,  it  must  be  taken  to  rdy  npon 
the  original  contract  vlfb  the  maker  of  the 
note,  and  therefore  to  have  elected  to  treat 
the  note  as  a  nullity.  In  sufdi  a  case  the 
plalntlfl  would  bave  no  ground  of  recovery 
against  parties  whose  only  liability  as  be- 
tween them  and  tbe  bank  Is  that  of  Indorsers 
on  tbe  note.  Tbe  plaintiff  contends,  how- 
ever, that  it  is  entitled  to  be  relieved  In 
equity  against  tbe  defense  that  the  notes 
are  void  because  made  payable  by  .the  de- 
fendant's Intestate  to  her  husband.  Its  con- 
tention Is,  la  substance,  that  tbe  defendant's 
intestate,  having  revived  and  kept  the  pro- 
ceeds of  the  notes,  Is  estopped  In  eqnlty  to 
deny  their  validity.  But  a  party  cannot  be 
relieved  In  eqnlty,  we  think,  by  reason  of  an 
estoppel  any  more  than  at  law,  from  the  ef- 
fect of  a  positive  rule  of  law.  It  Is  the  rule 
of  law  that  controls  the  conduct  of  parties, 
not  tbe  conduct  of  parties  the  rule  of  law. 
To  hold  otherwise  would  be  to  permit  par- 
ties to  set  aside  at  their  pleasure,  with  the 
aid  of  a  court  of  equity,  the  rule  of  the  com- 
mon law  which  has  been  declared  and  recog- 
nized by  tbe  l^slatore  and  by  this  court 
that  contracts  between  husband  and  wtf^  are 
void.  It  is  tme  that  under  some  circumstan- 
ces—as,  for  Instance,  In  tbe  case  of  trusts  and 
contracts  made  In  contemplation  of  marriage 
— contracts  between  husband  and  wife  have 
been  enforced  in  equity.  See  Frankel  v. 
Frankel,  178  Mass.  214,  68  N.  E.  398.  Bnt 
In  this  commonwealth,  whatever  may  be  the 
mle  elsewhere,  It  never  baa  been  held  that 
validity  could  be  given  to  contracts  between 
husband  and  wife,  or  In  the  analogous  case 
of  contracts  made  during  minority,  by  means 
of  the  doctrine  of  equitable  estoppel.  See 
Fowle  V.  Torrey,  185  Mass.  87;  Baker  v. 
Stone,  186  Mass.  405;  Woodward  v.  Spurr, 
141  Mass.  2S3,  6  N.  B.  S21;  aark  v.  Patter- 
son, 158  Mass.  388,  88  N.  B.  689.  More- 
over, there  Is  no  allegation  In  the  bill  of  any 
omdQct  or  representation,  fraudulent  or  oth- 


erwise, on  the  part  of  defendants  Intestate, 
whereby  the  plaintiff  was  Induced  to  take 
the  notes  and  part  with  its  money  to  her,  and 
thus  the  very  foundation  of  an  estopp^ 
equitable  or  otherwise,  falls.'  It  la  c<m8istent 
with  the  allegaUone  in  the  bill  that  the  phitn- 
tlff  knew  that  defenduif  a  intestate  was  tbe 
wife  of  tbe  payee,  and  acted  in  regard  to 
tbe  transaction  on  Its  ovm  knowledge.  It  Is 
manifest  that  tiie  fact  tbat  the  notes  are  void 
does  not  of  itself  entitle  the  plaintiff  to  relief. 
Equity  does  not  undertake  to  afford  rdlef  In 
all  cases  where  contracts  are  for  any  reason 
void  in  tbe  form  In  whi<di  they  have  been 
entered  Into.  The  residt  Is  tiiat  In  tiie  action 
at  law  we  think  the  exceptions  should  be  sus- 
tained, and  that  In  ttie  bill  in  equity  tbe  de- 
cree sustaining  the  demurrer  and  dismissing 
the  Ull  with  oosta  diould  be  affirmed.  So 
ordered. 


(«B  (Aio  Bt  m 

NOBTHBRN  OHIO  BT.  00.  T.  COHUIS- 
SIONBBS  OF  HANCOCK  OOITNTT 
et  al. 

(Supreme  Court  of  Ohio.   May  22,  1900.) 

COUNTY  DITCHES— AUTHORITY    OP  CODNTY 
COMMISSIONERS— LOCATION-CHANGE 
OF  TERMINUS,  WHEN. 

1.  County  comiulBBionerB  have  authority,  un- 
der section  4447  of  the  Bevised  Statutes,  to 
order.  In  the  same  proceeding,  a  ditch  to  be  lo- 
cated, constructed,  and  tiled.  It  la  not  requir- 
ed that  there  shall  firat  be  an  open  ditch  con- 
structed, and  thereafter  a  separate  proceeding 
to  have  it  tiled. 

2.  Under  section  4448  of  the  Revised  Stat- 
utes the  commissioners  may  change  either  ter- 
minns  of  a  ditch  before  Its  final  location,  when, 
in  their  opinion,  the  object  of  the  improvement 
wlU  be  better  accomplished  thereby;  and  their 
official  action  making  the  change  raises  the  pre- 
sumption that  there  was  lerai  cause  therefor. 

3.  It  is  not  a  valid  objecnon  to  the  eatablidi- 
ment  of  a  tiled  ditch  that  it  Is  located  in  part, 
longitudinally  or  otherwise,  on  the  right  of  way 
of  a  railroad  company,  unless  it  is  made  to 
appear  that  the  proper  use  of  tbe  right  of  way 
by  the  company  wOl  be  thereby  defeated. 

4.  Tbe  syuabus  In  the  precedmg  case  ^7  N. 
E.  1009),  except  the  fifth  paragraph,  is  applica- 
ble to  qnefltloDs  Involved  In  this  easc^  and  b 
here  adopted. 

(Byllabus  by  the  Oonrt) 

Brror  to  circuit  court,  Hancock  coanty. 

Apjdlcation  to  the  commissioners  of  Han- 
cock comity  snd  others  for  the  location  of 
a  dlttdL  On  report  the  Northern  Ohio  Ball- 
way  Company  filed  objections.  From  the 
Judgment  the  railway  company  brings  error. 
Reversed. 

This  case  grows  out  of  a  proceeding  before 
the  commissioners  of  Hancock  county  for  tbe 
establishment  of  a  county  ditch.  The  pro- 
ceedings were  had  about  tbe  same  time  as 
those  In  the  preceding  case  (57  N.  B.  1009), 
and,  though  they  relate  to  a  different  ditch, 
both  cases '  reached  this  court  In  the  same 
way,  and  at  tbe  same  time.  In  many  re- 
spects the  cases  are  not  substantially  differ- 
ent but  some  questions  are  made  in  tills  case 
that  were  not  presented  in  the  other  case. 
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John  B.  Oockrum  and  Jason  Blackford,  for 
plaintiff  In  error,  cautrles  K  Jordan  And 
J(dm  Poe.  for  defendants  In  error. 

WILLIAMS,  J.  The  petition  m  which  tito 
commlwilonara  acted  prayed  that  the  ditch 
It  was  Bonght  to  have  conatrncted  ihoold  be 
tiled;  and  the  commissioners  so  ordered. 
This,  ft  la  contended,  the  omimlBalonm  were 
without  authority  to  do.  Bat  tbat  authoilty, 
we  think,  la  conferred  by  section  4447  of  the 
Berlaed  Statntea.  which  provl^  that:  'The 
commlsslonera  of  any  county  *  *  •  may 
cause  to  be  located  and  conslmcted,  straight- 
ened, widened,  attend,  deepened,  boxed  or 
tiled,  any  ditch,  drain  or  watexwMurae,  or 
box  and  tile  any  portion  thereof."  This  stat- 
ute does  not  require,  as  counsel  contend,  that 
there  diall  flrat  be  an  open  dltcb  coutruct- 
ed,  and  thereafter  a  separate  proceeding  to 
hare  It  tiled.  The  statute  was  designed  for 
practical  purposes,  and  enables  the  commls- 
rioners  In  the  ume  proceeding,  when  deem- 
ed adTisable,  to  order  the  construction  of  a 
tiled  ditch.  Instead  of  going  tfaron^  the  for- 
mality, and  Imposing  upon  the  landholders 
Interested  the  expenses,  of.  two  BUTOesslVe 
proceedings  to.  accomplish  tbat  end.  This  au- 
thority Is  not  affected  by  the  fact  that  a 
subsequent  statute  has  conferred  the  power 
on  township  trnsteea  to  locate  underground 
drains.  A  tiled  ditch  may  be  an  underground 
drain,  but  It  Is  still  a  tiled  ditch,  TCltbin 
the  purrlew  of  section  4447;  and  all  under- 
ground drains  are  not  necessarily  made  of 
tile.  Until  the  enactment  of  that  statute,  the 
trustees  had  not  been  invested  with  the  pow- 
er to  make  tiled  or  other  underground  drains, 
and  the  difference  In  the  phraseology  of  that 
statute  from  that  of  section  4447  falls  to 
establish  that  the  commissioners  are  not,  by 
that  section,  clothed  with  like  power. 

In  the  petition  one  of  the  descriptive  calls 
of  the  ditch  Is  to  run  "along  the  line  of  the 
Northern  Ohio  Railroad  to  the  natural  wa- 
ter course,  and  there  terminate";  and  In 
the  order  establishing  the  ditch  that  termi- 
nus was  changed  by  extending  it  a  short  dis- 
tance down  the  stream,  "far  enough,"  as 
stated  In  the  record,  "to  give  sufficient  out- 
let for  the  ditch."  By  this  change  of  the 
terminus  It  Is  claimed  the  whole  proceeding 
became  void,  because.  It  Is  said,  the  ditch 
thus  established  is  not  the  one  prayed  for 
In  the  petition.  But  authority  for  such 
change  is  found  In  section  444&  of  the  Be- 
vised  Statutes,  which  provides  that  "the  com- 
missioners may  change  either  terminus  of 
such  ditch  before  Its  final  location.  If  the 
object  of  the  Improvement  will  be  better 
accomplished  thereby."  The  statement  In 
the  record  that  the  change  was  made  In  or- 
der to  provide  sufficient  outlet  for  the  ditch 
aufflclently  shows  that  It  was  necessary  to 
better  aectnnpliah  the  object  of  the  fanproTe- 


ment  Besides,  the  change  made  was  an  act 
done  in  the  exercise  of  Jurisdiction  already 
fully  acquired,  and  an  entry  on  the  record 
showing  the  reason  for  the  change  was  not 
necessary  to  confer  Jurisdiction,  nor  required 
by  the  statute.  The  official  act  of  making 
tile  change  raises  the  presumption  that  there 
was  legal  (ause  therefor.  It  was  not  a 
change  of  the  route  of  the  ditch,  within  the 
contemplation  of  section  4489. 

The  further  claim  Is  made  In  this  case  that 
ttie  location  of  a  part  ot  the  ditch  in  ques- 
tion on  tile  compai^s  right  of  way.  paralld 
witii  Its  used  roadway,  was  without  author- 
ity; and  In  siqiport  of  that  cdalm  Ballrosd 
Go.  T.  North,  108  Ind.  486.  8  N.  B.  144,  is 
dted.  It  was  there  held  that,  "in  the  ab- 
sence of  statutory  authority,  a  dltcli  cannot 
he  ordraed  to-  be  constructed  longitudinally 
on  a  right  of  way  of  a  railroad.**  By  our 
statutes  the  power  to  establish  and  construct 
county  ditches  Is  craiferred  on  the  commis- 
sioners In  general  terms,  and  without  re- 
straint or  qualification  on  account  of  the  na- 
ture of  the  use  or  ownership  of  the  lands  on 
which  they  may  be  located.  And  It  Is  the 
setUed  rule  in  this  state  that,  while  property 
already  appropriated  In  the  proper  exercise 
of  the  power  of  eminent  domain  cannot  be 
taken  for  another  public  use  that  will  wholly 
defeat  or  supersede  the  former  use,  unless 
the  power  to  make  the  second  appropriation 
be  granted  expressly  or  by  necessary  Impli- 
cation, land  held  by  a  corporation,  whetbw 
acquired  by  purchase  or  appropriation,  may, 
subject  to  that  limitation,  be  made  subserv- 
ient to  other  needed  public  uses.  CKndnnatL 
S.  &  a  B.  Co.  V.  village  of  Belle  Centre,  48 
Ohio  St  278.  27  N.  B.  464.  There  is  nothing 
In  this  case  to  show,  nor  does  It  seem  possi- 
ble, that  the  construction  of  the  contemplat- 
ed ditch  win  be  incompatible  or  Interfere 
with  the  exercise,  by  the  railroad  compai^. 
of  any  of  Its  franchises. 

The  questions  In  this  case,  so  far  as  they 
relate  to  the  public  utility  of  the'dltdt,  are 
substantially  the  same  as  In  the  preceding 
case.  What  Is  said  there  Is  applicable  here, 
and  disposes  of  that  branch  of  tblsi'case.  No 
further  consideration  of  It  Is  needed  here. 

In  regard  to  the  claim  of  this  plaintiff  In 
error  for  damages,  the  record  shows  tbat 
the  wurt  properly  Instructed  the  Jury,  giv- 
ing In  charge.  In  substance,  the  Instruction 
requested  and  refused  In  the  preceding  case. 
No  exception  was  taken  to  the  charge,  nor 
request-  made  for  further  instruction.  But 
with  respect  to  compensation  for  land  appro- 
priated for  the  ditch,  the  same  error  occur- 
red that  was  committed  in  the  preceding 
case,  and  for  tbat  error  alone  the  Judgments 
below  will  be  reversed,  and  the  cause  re- 
manded to  the  probate  court  for  a  new  trial; 
no  other  errw  being  discovered  In  the  record. 
Judgment  accordingly. 
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ixn  Him.  ho 

lyOOas  T.  LII1BD8  at  iL 

(Bopron*  Judicial   Oonrt   of  Hiuwichtisetts. 

Hampden.  Sept.  21,  IdOO.) 

TRU8TS-LTPE  BSTATKS-CORPORATE  BONDS— 
aBHAINDBKS— INCOMS  AND  CAPITAL. 

Testatrix  directed  a  testamentary  truitee 
to  bold  pert  of  the  residuum  of  her  estate,  aod 
p&y  tlie  income  to  certain  persons  for  life,  and 
on  the  death  ot  the  last  sarrivor  to  pay  the 
l>rlncipal  to  certain  persons,  .to  be  held  by  them 
absolutely.  Part  of  the  property  taken  by  the 
trustee  consisted  of  shares  In  a  folnt-stock  com- 
pany, which  at  that  time  had  m  its  possession 
a.  fnnd  nsed  pursuant  to  its  articles  of  associa- 
tion for  the  payment  of  losses  and  the  protec- 
tion of  stockholders  from  personal  llaliility  for 
debts.  Thereafter  bonds  vers  issued  to  the 
stockhotders  on  sndi  accnmulated  fund,  and  in- 
terest was  to  be  paid  the  stockholders  on  the 
bonds  only  from  such  proceeds  of  the  reserve  as 
should  be  applicable  after  making  prorision 
for  the  payment  of  all  debts  of  the  company. 
Held,  that  the  bonds  were  capital,  and  not  In- 
come, and  went  to  the  remalnder-meu,  rathn 
than  to  the  life  tenant. 

Keport  from  supreme  Judicial  court,  Hamp- 
den county;  Marcus  P.  Knowlton,  Judge. 

Petition  by  one  D'Ooge,  trustee,  as:aln8t 
one  Leeds  and  others,  for  construction  of  a 
wilL   Case  reported,  and  decree  rendered. 

Wm.  W.  McClenefa,  for  appellant  Geo.  A.. 
Bacon,  for  respondent  William  B.  Sargent 

KNOWLTON,  J.  The  petitioner  la  a  trus- 
tee under  the  will  of  QUzabeth  Lambert,  by 
the  residuary  clause  of  which  she  directed 
blm  to  hold  three-alxtha  of  the  residuum  as 
a  trustee,  and  to  pay  over  the  Income  of  It 
to  certain  persons  for  life,  and  on  the  death 
of  the  last  surrlvor  of  them  to  pay  over  the 
principal  to  certain  persona  and  corpora- 
tions, to  be  held  by  them  absolut^y.  A  part 
of  the  property  which  has  come  into  his 
handa  la  22  shares  of  the  capital  stock  of 
tbe  Adorns  Elipreas  Company.  This  compa- 
ny Is  not  a  corporation,  but  a  Joint-stock  as- 
eoclfitlon  organized  under  the  laws  tit  the 
Btate  of  New  York,  and  having  a  capital  stock 
divided  Into  transferable  shares.  It  had  ac- 
cumulated from  earnings  a  surplvs  amount- 
ing to  more  than  VUZ.OOO.OOO'.  which  It  had 
Invested  In  securities  and  property,  the  In- 
come of  which  it  had  divided  among  Its 
stockboiders  in  cash  dividends  from  time  to 
time,  together  with  the  earnings  of  the  orig- 
inal capital.  On  the  8th  day  of  February, 
1898,  the  board  of  managers  of  the  company 
voted  to  distribute  its  surplus  to  the  amount 
of  $13,000,000  among  Its  shareholders  by  is- 
suing bonds  equal  in  amount  to  tbe  capital 
stock  of  the  company.  In  denomlnatlona  of  $1^ 
000  and  $500,  so  that  each  shareholder  should 
receive  In  bonds  an  amount  equal  to  his  capi- 
tal stodc.  Under  this  vote  tbe  petitioner  has 
received  two  bonds  of  $1,000  each,  and  $200 
In  money,  the  ^oceeds  of  ills  AnctUnal  tn- 
toiest  In  anotiier  bond,  and  the  qaestlon  la 
whether  they  are  to  be  tarned  over  to  the 
life  tenant  as  Income,  or  ave  to  be  held  as 
a  part  of  tbe  principal. 

Ordinarily,  wben  a  testator  leave*  proper- 
tjr  to  a  tmstee,  the  Incmw  of  wtalcb  Is  to 
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be  paid  to  one  tax  life,  and  the  principal  paid 
to  nnothw  after  the  death  ct  fbe  life  tenant 
It  !•  the  du^  of  tbe  tmstee  to  take  the  whole 
property,  and  nee  and  Invest  it  aa  a  atai^e 
fond,  of  wbldi  the  Income  only  ia  to  be  paid 
to  the  ilfo  tenant  and  the  principal  !■  to  be 
held  for  the  remainder-nun.  If  the  pn^mv 
ty,  or  a  part  of  It  is  of  a  kind  whldi,  under 
the  law,  is  controlled,  and  managed  by  an- 
other, so  that  the  trustee  can  receive  Into 
his  handa  only  what  the  managers  torn  over 
to  the  owners  of  the  beneficial  interest  ques- 
tions of  difSculty  sometimes  arise  in  deter- 
mining whether  the  receipts  are  Income  or 
prlncIpaL  There  is  much  confusion  In  the 
decisions  on  these  questions  in  the  BngUidi 
courts.  The  Judges  apparently  have  desired 
to  take  the  pn^>erty  as  a  whole,  and  as  the 
testator  Is  supposed  to  have  known  It  and 
treat  It  as  a  single  fund.— that  Is,  aa  capital, 
—when  the  will  takee  effect  upon  It  and 
then  determine  whether  that  which  after- 
wards comes  into  the  bands  of  the  trustee' 
Is  Income  from  It  or  Is  a  part  of  the  princi- 
pal fund.  The  questions  have  most  often 
arisen  In  connection  with  property  in  corpo- 
rations. In  reference  to  such  property  the 
rule  in  Hassachusetts  is  now  well  establish- 
ed. .  Everything  Is  made  to  turn  upon  the 
action  of  tbe  corporation.  "A  simple  rale  is 
to  regard  cash  dividends,  however  large,  as 
Income,  and  stock  dividends,  however  made, 
as  capital,"  Minot  v.  Paine,  99  Mass.  101; 
Daland  v.  WUllamB.  101  Mass.  671;  Leland 
V.  Hayden,  102  Mass.  550;  Rand  v.  Hubbell, 
lis  Mass.  401;  Glfford  v.  Thompson,  Id.  478; 
Adams  V.  Adams.  139  Mass.  449-K^,  1  N. 
E.  746.  In  considering  the  dlstrlbntlou  to 
determine  Its  character,  substance,  and  not 
form.  Is  regarded.  The  simple  question  In 
every  caae  is  whether  the  distribution  made 
by  the  corporation  is  of  money  to  be  spent 
as  income,  or  is  of  capital  to  be  held  as  an 
Investment  In  .the  corporation.  While  this  ar- 
bitrary rule  may  sometimes  defeat  the  Inten- 
tion of  the  testator.  In  most  cases  It  accom- 
pllshee  the  result  -  intended,  and  there  were 
practical  considerations,  as  well  as  prlndples. 
which  required  the  adoption  of  It  The  prop- 
erty  of  a  corporation.  In  whatever  way  ob- 
tained, belongs.  In  the  first  Instance,  to  the 
corporation,  and  not  to  the  stockholders.  It 
may  be  used  and  managed  as  the  Interests 
of  the  corporation  require.  Sometimes  it  Is 
desirable  to  divide  the  greater  part  of  the 
earnings  as  Income  as  soon  as  they  are  re- 
ceived. Sometimes  it  Is  Important  to  retain 
large  accumulations  of  earnings  as  additions 
to  the  original  property,  and  to  make  them 
a  part  of  the  permanent  capitalization.  Oft- 
en it  la  desirable  to  keep  In  the  business  a 
large  snrplns,  to  ptorlde  for  losses  or  other 
contingencies  vriiich  cannot  be  foreseen.  For 
these  reasons,  as  well  aa  because  of  owner- 
ship. It  II  wen  that  GorporatiCMU  shoald  be 
permitted  to  determine  for  themselvea  how 
mudi  of  their  earnings  they  will  divide  at 
Income  and  how  much  they  will  retain  as 
capltaL 
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Conrtfi  hare  often  su??ested  the  deelrabll- 
Ity  of  ascertaining  whether  the  distribution 
In  question  Is  from  a  surplus  accumulated 
prior  to  the  creation  of  tbe  trust,  or  from 
one  accumulated  during  Its  continuance. 
Many  decisions  In  England  have  been  affect- 
ed more  or  less  by  this  consideration.  See 
Boucb  T.  Sproule,  12  App.  Gas.  S85,  and 
Sproule  T.  Bouch,  29  C9i.  Dlv.  635,  and  cases 
cited.  But  in  Massachusetts,  and,  we  think, 
now  Id  England,  it  is  held  to  be  Impractica- 
ble in  most  cases  to  conduct  such  an  Inquiry 
In  tbe  courts  with  Justice  to  the  parties.  It 
would  often  be  Impossible  to  tell  what  part 
of  an  apparent  surplus  on  band  at  a  particu- 
lar time  was  needed  for  tbe  protection  of 
the  capital,  or  to  determine  Just  when  the 
surplus  was  earned.  Tbe  conditions  which 
create  expenses  often  come  into  existence  a 
long  time  before  tbe  expenditures  are  made, 
«id  the  returns  of  one  period  are  often  the 
fnlt  of  effort  or  outlay  made  long  before. 
In  cases  of  corporations,  therefore,  our  court 
does  not  Inquire  further  than  to  ascertain 
whether  the  distribution  is  of  money  to  be 
used  as  Income,  or  is  of  capital  to  be  con- 
tinued in  the  business.  This,  too,  is  the  rule 
in  tbe  supreme  court  of  the  United  States. 
Gibbons  v.  Mabon,  136  U.  S.  549,  ID  Sup.  Gt 
10S7,  34  L.  Ed.  ti2S.  In  the  present  case,  al- 
though the  Adams  Express  Oompany  is  not  a 
eorpwatlon,  it  Is  like  a  corporation  in  tbe 
management  of  Its  property  and  business. 
The  stockholders  are  all  liable  as  partners 
for  the  debts  of  the  company.  But  ander  the 
arUdes  of  Bssociation  tbe  btulness  of  tbe  as- 
sociation is  conducted  and  gOTeroed  by  a 
board  of  managen  conslstlDg  of  nine  persons. 
Tbe  pn^erty  and  effects  of  the  association 
are  In  the  pMsesslon  uid  custody  of  tbe  trus- 
tees, conslstiiig  of  the  president  and  two 
other  managers,  who  hold  the  le^al  title,  and 
dividends  are  to  be  declared  by  the  man- 
agers  to  such  an  extent  aa  they  may,  from 
time  to  time,  determine.  It  waa  also  pro- 
vided In  tbMe  inlglnal  arttcles  that  eacb 
share  sboidd  be  subject  to  tbe  payment  of 
assessments,  as  might  be  neconary  in  cases 
of  loss,  and  that  "a  fund  shall  be  created  out 
of  the  sorplns  profits  of  the  association  to 
protect  the  shareholders  and  provide  for  loss- 
es." Hie  proceedings  of  the  company,  which 
are  before  as.  show  that  at  tbe  time  of  tbe 
distribution  tills  surplus,  to  the  amount  of 
more  than  $12,000,000,  was  being  held  and 
used,  under  the  requirements  of  the  original 
articles  of  association,  as  a  fund  "to  protect 
the  shareholders  and  provide  for  losses."  In 
that  way  it  was  used  in  the  business  accord- 
ing to  the  original  intratlon  of  the  share- 
holders, and  according  to  their  contract,  as 
mach  as  any  part  of  the  capital.  It  had  been 
Invested  for  the  most  part  in  long-time  bonds 
and  In  good  Income-producing  stocks  and  se- 
curities, a  schedule  of  which  is  before  us. 
The  case  finds  that  the  Income  from  these 
investments  was  divided  among  the  share- 
holders from  time  to  time,  together  with  the 
other  earnings  of  the  capital.  So  this  fond 


was  performing  a  double  function  as  a  part 
of  tbe  permanent  property  of  the  company 
which  had  been  thus  capitalized  in  accord- 
ance with  the  articles  of  association.  The 
condition  as  to  these  earnings  waa  like  thaf 
referred  to  by  Chief  Justice  Chapman  in  Ml- 
not  V.  Paine,  99  Mass,  101-107,  when  he  says: 
"It  Is  obvious  that.  If  tbe  directors  bad  made 
no  stock  dividend,  but  bad  invested  the  In- 
come in  permanent  Improvements,  making  no 
increase  of  the  number  of  shares,  the  Im- 
provements would  have  been  capital  belong- 
ing to  the  legatees  in  remainder."  It  was 
like  tliat  referred  to  by  Lord  HerscheU  in 
Boucb  V.  Sproule,  12  App.  Gas.  385-393.  only 
that  the  capitalization  was  express  and  more 
complete.  He  says:  "I  think  the  decision 
In  Brander  v.  Brander,  4  Ves.  800,  proceeded 
on  the  ground  which  Lord  Justice  Frye  ac- 
curately states  as  tbe  fotmdatlon  of  the  Judg- 
ment in  Irving  v.  Houstoun,  4  Paton,  S21,  viz. 
that  the  accumulated  profits  had  become 
part  of  the  floating  capital  of  the  concern. 
But  they  had  become  so  not  by  reason  of 
any  declaration  of  tbe  company  that  they 
should  be  so.  but  only  In  the  sense  ttiat.  hav- 
ing been  accumulated,  they  were  de  facto 
used  as  part  of  Its  capital.  In  this  araise, 
however,  accumulated  profits  which  are  in 
use  tor  the  purposes  of  the  business  of  any 
company  may  equally  be  said  to  form  part 
of  Its  floating  capital." 

It  Is  to  be  noticed  here  that  we  bare  no 
sncb  question  as  often  arises  between  part- 
ners as  to  what  shall  be  called  capital  and 
what  income,  when,  by  their  contribntlons 
to  tbe  capital,  or  by  the  terms  of  the  part- 
nership artides.  their  proportkHial  shares  of 
tbe  income  are  different  from  Ibeir  shares 
In  the  capital.  Such  questions  arise  wben  a 
partnership  business  to  dosed,  and  tbe  part 
n^hlp  affairs  are  settled,  or  at  any  earlier 
time  when  there  to  a  division  of  the  pniflti. 
In  reference  to  Such  a  question  the  role  Is 
that  ererythlDg  In  addltlen  to  tbe  caiAal 
contributed  1^  the  Indlvldiial  naxbaibn  to  In- 
come; bat  tbe  qnestion  in  reference  to  ttw 
rights  of  life  tenants  and  remaii^er^men  la, 
what  part  of  the  pri^erty  to  held  in  the  bnsl- 
nesB  aa  a  fond  to  be  used  for  tbe  benefit  of 
tbe  business,  and  what  part  to  permanoiUy 
separated  from  tbe  business,  and  turned  over 
to  tbe  indlTldual  proprietors  as  Income  to  be 
^pent?  In  this  company  eadi  shareboldsc 
to  entitled  to  the  same  share  of  the  Income 
as  of  tbe  capital.  Like  the  directors  of  cor^ 
poratlons,  the  managers,  under  these  article 
of  association,  have  the  power  to  determine 
what  dividends  shall  be  declared,  and  dis- 
tributed as  Income,  and  what  part  of  the 
earnings  shall  be  retained  in  the  business, 
and  used  as  capital.  So  for  as  concerns  the 
question  now  before  the  court,  we  see  no 
reason  for  treating  this  distribution  differ- 
ently from  a  distribution  of  a  similar  kind 
made  by  a  corporation,  mils  property,  Imv- 
ing  been  In  the  business  on  February  9,  1898. 
to  be  kept  and  retained,  like  the  original 
capital,  for  penoaneot  use  there,  was  owned 
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hy  tbe  b-wteea,  §aa&  the  beneficial  Interest 
of  tbe  shardwldOB  in  It  was  represented  by 
their  certlflcates  of  stock.  When  these  bonds 
were  Issued,  vfaat  occurred?  First,  there 
was  a  change  of  form  In  the  ownership,  so 
that  each  shareholder  bad.  as  evidence  of  bis 
title,  bonds  for  a  part,  and  his  original  cer- 
tificate of  stodc  for  the  rest  His  actual  title 
was  neither  less  nor  more  than  before.  His 
ownership  was  divided  so  that  eltho:  part 
could  be  transferred  without  the  other,  and 
different  attributes  were  given  to  different 
parts  of  the  propntgr.  The  bonds  contain  no 
binding  contract  by  anybody  to  pay  anything. 
They  merely  give  the  holder  a  contingent 
right  to  be  paid  out  of  the  securities  which 
previously  bad  been  held  by  the  company, 
and  which,  to  the  amount  of  (12.000,000,  were 
transferred  to  the  trustee  with  a  proviso  that 
they  should  be  held  by  the  new  trustee,  as 
they  had  been  held  by  the  trustees  of  the 
company,  for  the  security  and  Indemnifica- 
tion of  the  shareholders  against  personal  lia- 
bility for  the  debts  of  the  company.  By  the 
t^ms  of  the  transfer  payments  can  be  made 
to  the  bondholders  only  from  such  proceeds 
of  the  securities  as  shall  be  applicable  for 
the  purpose,  after  provision  Is  made  for  the 
payment  of  all  other  debts  of  the  company. 
The  bonds  Issued  to  the  shareholders  are 
like  an  Issue  of  preferred  stock.  The  Inter- 
est Is  to  be  paid  to  the  holders,  If  payment 
can  be  made  without  Imperiling  the  Interests 
of  the  shareholders  who  are  to  he  protected 
from  their  liability  for  the  debts  of  the  com- 
pany. On  winding'  up  the  affairs  of  the  com- 
pany the  principal  Is  to  be  paid  them  In  full, 
in  preference  to  the  claims  of  common  stock- 
holders, If  the  proceeds  of  the  securities  are- 
enough  for  the  purpose.  As  compared  with 
the  common  stock,  these  bonds  give  greater 
security;  but  the  dividends  can  In  no  case 
exceed  4  per  cent,  while  the  dividends  on 
the  common  stock  are  limited  only  by  the- 
amount  of  the  earnings.  If  this  company 
had  been  a  corporation,  and  had  wished  to 
make  a  dividend  of  preferred  stock  to  Its 
shareholders,  it  would  have  done  It  hi  just 
this  way.  There  has  been  no  dividend  of 
any  money  or  property  among  the  sharehold- 
ers. There  has  been  merely  a  change  of  the 
form  of  the  ownership  In  the  property  by 
dividing  It  Into  two  classes,  and  by  making 
a  different  provision  In  regard  to  dividends 
for  each  class,  and  by  giving  one  class  a 
preference  over  the  other  in  Its  right  to  the 
assets  on  final  liquidation.  Not  a  dollar's 
worth  of  the  property  of  the  company  is 
talcen  out  of  the  business,  or  changed  In  its 
relation  to  the  business.  While  the  legal 
title  is  In  a  new  trustee,  the  management 
of  all  these  securities  is  retained  by  the  man- 
agers of  the  cominny,  subject  to  certain 
provisions  for  the  protection  of  the  bondhold- 
ers. That  the  principal  represented  by  the 
•o-called  "bonds"  Is  to  remain  aa  an  Invest- 
metA  In  the  company,  and  to  be  used  as 
upltal.  Is  too  plain  for  discussion.  The 
"•onds  give  only  a  contingent,  equitable  Inters 
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est  In  certain  property  of  the  company.  . 
their  terms  tb^  are  to  run  tor  60  years 
wliich  is  as  long  a  time  as  the  company  Is  , 
to  continue  In  existence,  unless  some  new 
arrangement  ia  made.  The  very  nature  of 
the  bonds  presupposes  that,  as  an  InTestment, 
they  are  to  be  as  permanent  as  the  capital 
stock  of  the  company,  for  by  their  terms 
they  cannot  be  paid  until  the  debts  of  the 
company  are  all  provided  for;  not  only  the 
debts  exirting  at,  any  particular  time,  but 
the  debts  that  may  be  contracted  so  long  ae 
the  company  continues  In  existence;  That  it 
was  contemplated  that  the  bonds  and  the 
original  stock  should  conttoue  contemporane* 
ously  as  Investments,  and  that  the  two  kinds 
of  holdings  In  the  company  should  terminate 
at  substantially  the  same  time.  Is  further 
shown  by  the  facts  that  the  bonds  are  nuute 
payable  on  March  1, 1918,  and  that  the  man* 
agers  recommend  an  amendment  of  the  arti- 
cles of  association,  which  we  suppose  has 
been  adopted,  so  as  to  read,  "The  assoclaticm 
shall  continue  until  July  1.  IMS,  unless  other- 
wise dissolved  by  law  or  according  to  these 
articles."  It  is  plain  that  the  action  of  the 
company  was  like  making  a  dividend  of  pre- 
ferred stock.  It  was  a  more  formal  cap- 
italization of  earnings  which  previously  had 
been  capitalized  in  substance  and  effect.  Ap- 
plying the  rule  by  which  the  court  is  govam- 
ed  In  SQCh  cases,  it  follows,  In  the  opinion 
of  a  majority  of  the  court  that  these  bonds 
must  be  held  by  the  trustee  for  tbe  benefit 
of  the  remainder-men,  as  the  property  which 
they  represent  was  held  before  tbe  change. 
It  is  apparent  that  these  eamlnge  had  all.  or 
nearly  all,  been  accumulated  before  the  will 
took  effect,  and  had  been  treated  as  capital, 
and  that  the  testatrix  had  been  receiving  In- 
come from  them  In  her  lifetime.  She  must 
have  expected  that  her  entire  property'  In  this 
company  would  be  treated  by  her  trustee - 
as  principal,  which,  after  payment  of  the' 
Income,  would  be  preserved  for  the  remain- 
der-men. Decree  accordingly. 


(U6  III.  181} 

Mcdonald  v.  Patterson  et  ai.i 

(Supreme  Conrt  of  IlllDois.   Jane  21,  1900.) 

BUILDING  CONTH ACTS— ARCHITECT'S  CERTIFI- 
CATE—DAMAGES FOR  DELAY— IHTBRBST. 

1.  Noncompliance  with  a  condition  in'  a  build- 
ing contract  that  the  contractors  fnmiah  the 
architects'  certificate  that  the.  work  had  been 
done  to  their  Batisfaction  Is  no 'defense;  the  ar- 
chitects who  were  in  the  bniiders'  employ  hav-' 
ing  refused,  on  reqoeat  of  the  contractors,  to 
examine  the  building,  and  tbe  builder,  though 
repeatedly  requpsted  bo  to  do,  having  failed  to 
direct  tbe  architects  to  examine  it. 

2.  Under  a  building  contract  providing  the 
contractors  should  pay  $15  a  day  for  delay  in 
completing  tbe  building,  except  that  where  de- 
lay was  occasioned  by  certain  causea  addi- 
tional time  should  be  allowed,  but  no  such  al- 
lowance should  be  made  anleaa  an  application 
in  writing  was  presented  to  the  architects,  who 
should  award  the  amount  of  additional  time, 
tbe  contractors  are  not  liable  where  tiie  archl- 

*■  HakMilBs  dniad  Ootobn  8.  IMk 
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t«ctt'  refoMl  of  addltlooal  time  i«  In  bad  faith. 

8.  Provision  that  bnflding  contractora  shall 
not  be  liable  for  delay  caoBPd  "b^  the  unnsual 
action  of  the  eiementa  or  otherwise"  does  not 
require  great  and  unexpected  disturbances  of 
the  weather,  but  is  satisfied  where  the  delay  is 
on  account  of  erenta  rendering  the  work  im- 
practicable. 

4.  Interest  ia  properly  allowed,  in  suit  to  en- 
force mechanics'  liens,  from  the  time  the 
amounts  thereof  became  due  under  the  buildioK 
contract. 

Appeal  from  appellate  court,  Third  dis- 
trlet. 

Suit  by  J.  W.  Patterson  &  Co.  and  others 
against  Bobert  D.  McDooaid.  From  a  Judg- 
ment of  the  appellate  court  afflrmtug  a  de- 
cree for  complainants  (84  111.  App,  826), 
defendant  appeals.  Affirmed. 

D.  D.  Evans,  KImbrough  &  Meeks,  and 
Evans  &  McDowell,  for  appellant.  W.  J. 
Calhoun,  H.  M.  Steely,  0.  M.  SwaUow,  O.  M. 
Jones,  John  H.  Lewman,  George  F.  Rear- 
Ick,  M.  w.  Thompstw,  and  Love  ft  Jewell, 
for  appellees. 

GARTWRIGHT,  J.  J.  W.  Patterson  & 
Co.  entered  into  a  contract  in  writing  with  . 
appellant  to  farntsh  the  material  and  erect 
for  blm  a  hotel  and  bank  building  in  Dan- 
ville. They  agreed  to  complete  the  build- 
ing by  November  20,  1885,  and  finished  it 
May  a,  1896.  The  final  payment  was  to  be 
made  wltbln  10  days  after  the  contract  was 
finished,  upon  tne  certificate  of  the  archi- 
tects. On  May  7,  1896,  said  contractors 
filed  their  bill  In  chancery  in  the  circuit 
court  of  Vermilion  coimty  to  enforce  a  me- 
chanic's Uen  against  the  premises,  and  sever- 
al subcontractors  intervened  in  that  suit, 
also  claiming  liens.  The  bill  was  dismissed 
without  prejudice  as  to  complainants,— per- 
haps because  It  was  prematurely  filed, — bat 
the  suit  remained  in  court  for  the  benefit 
of  the  Intervening  snbcontractors.  After- 
wards, J.  W.  Patterson  &  Co.  filed  another 
bill  io  enforce  their  claim  of  a  mechanic's. 
Hen,  and  other  subcontractors  Intervened. 
The  cases  were  consolidated,  and  the  com- 
plainants and  intervening  petitioners,  11  In 
number,  are  the  appellees.  Appellant  an- 
swered both  bills,  admitting  the  contract, 
but  denyii^  that  the  biUlding  was  erected 
according  to  Its  terms,  alleging  tliat  the  con- 
tractors failed  to  fomlsb  the  architects'  cer- 
tificate that  the  work  had  been  done  to  their 
satisfaction,  or  evldeitce  tiiat  the  premises 
were  free  from*  liens,  and  setting  up  pay- 
ments under  the  contracts  and  damages  for 
defective  work  and  materlaL  The  case  was 
referred  to  the  master  In  chancery  to  t^e 
the  evidence,  and  be  was  ordered  to  repor. 
the  sam^  with  his  conclusions  of  law  an<< 
fact'  He  took  a  great  amount  of  testimony, 
and  stated  the  accounts  of  the  contractors 
and  snbcontractors,  and  reported  the  same, 
with  hta  conclusions.  He  made  a  very  care- 
ful and  full  report  upon  all  the  claims  of  the 
respective  parties,  allowing  some  of  the 
damages  claimed,  and  disallowing  other 
claims,  and  fomid  the  Uen  of  each  efmtractor 


and  subcontractor,  and  the  total  amonnt, 
with  Interrat  from  the  time  the  same  be- 
came due.  Appelant  objected  to  the  mas- 
ter's report,  and  upon  an  argument  and  beai^ 
ing  before  the  master  he  adhered  to  his  re- 
port, and  It  was  filed  In  court  Appi^lant 
excepted  to  the  report  and  there  was  a 
hearing  before  the  chancellor,  who  came  to 
the  same  conclusion  as  the  master,  over- 
ruled the  exceptions,  and  entered  a  decree 
in  conformity  with  the  report  The  defend- 
ant appealed  to  the  appellate  court  for  the 
Third  district  The  record  was  there  re- 
viewed, and  upon  consideration- thereof  the 
decree  fixing  the  rights  of  appellant  and  the 
contractoTB  and  subc<mtract(»s  was  adjud- 
ged to  be  right,  and  was  affirmed.  The  ap- 
pellate court  atmcic  out  an  allowance  of 
$300  to  the  master  in  chancery  as  costs  for 
stating  the  account  but  found  against  ap- 
pellant on  the  merits,  and  he  prosecuted  this 
further  appeal  to  this  court. 

Counsel  for  appellant  have  bound  together 
their  original  brief  and  argument  In  the  ap- 
pellate court,  and  a  lengthy  argument  In  re- 
ply to  the  appellees  In  that  court  and  have 
filed  that  volume  here  as  their  original 
brief  and  argument  in  this  court  In  this 
alleged  brief  and  argument  of  questions 
pendmg  tn  this  court  they  are  still  assigning 
error  and  complaining  of  the  allowance  of 
$300  to  the  master,  as  to  which  the  appellate 
court  sustained  their  assignment  of  error 
and  struck  out  the  allowance,  and  other 
questions  are  discussed  which  are  not  in  is- 
sue here.  Tbe  brief  Is  not  a  compliance 
with  tbe  rules  of  this  court 

One  of  the  points  argued  Is  that  the  con- 
tractors were  not  entitled  to  any  payment 
until  they  presented  to  defendant  the  cer- 
tificate signed  by  the  architects  that  the 
work  had  been  done  to  the  full  satisfaction 
of  such  architects.  Tbe  contract  provided 
for  certificates  of  that  kind,  and  the  role  is 
that  the  decision  of  architects  acting  as  um- 
pires in  such  cases  Is  conclusive,  unless  In 
case  of  fraud  or  collusion  with  the  owner. 
The  procuring  of  the  certificate  was  a  con- 
dition which  the  defendant  had  a  right  to 
insist  upon  before  be  made  payments,  but 
It  was  a  right  which  he  could  waive,  and 
he  could  not  insist  upon  the  condition  if  the 
architects  refused  to  act  at  all.  or  ftaudu- 
lently  withheld  the  cerdflcate  by  collusive 
arrangement  between  him  and  them.  Fow- 
ler T.  Deakman.  84  IlL  ISO;  Church  t.  Brose, 
104  ni.  206;  Arnold  t.  Bonmlqne,  144  llL 
132.  88  N.  B.  63a  20  U  B.  A.  483;  IClchaeUs 
V.  Wolf.  180  HL  68  29  N.  B.  884.  The  ar- 
chitects lived  In  Chicago,  and  defendant  had 
a  BOperlnteadent  on  the  building  during  the 
construction,  and  was  about  the  bnildlns 
himself  almost  every  day.  He  made  pay- 
ments from  time  to  time  without  certill- 
cates.  and,  of  course,  as  to  those  payments 
the  requirement  was  waived.  Just  beffire 
the  building  was  completed  one  of  the  archi- 
tects examined  It  and  iBsned  certlfleatea 
amounting  to  |2,204  Is  the  name  of  tbe  con- 
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tracton  to  the  nibcoiitractors,  and  also  Is- 
sued certificates  amounting  to  $8,SO0  due  to 
tiie  contracton,  and  delivered  tbem  to  the 
detendant.  This  arcliitect  bad  come  from 
Chicago  to  Danville  at  defendant's  reqattrt. 
to  examine  the  bnlldlng.  The  defendant  did 
not  pay  the  certificates,  or  disclose  the  fact 
that  he  had  them,  tint  kept  them.  Th^ 
did  not  state  that  the  work  had  been  done 
to  the  full  satisfaction  of  tiie  aTcbltects, 
but  did  certify  to  the  amounts  due  under  the 
contract.  After  the  contractors  claimed 
that  the  building  was  finally  completed,  they 
requested  payment,  and  the  defendant,  hold- 
ing in  his  possesi^on  these  certificates  de* 
llvered  to  him  by  his  architects,  demanded 
certificates  that  the  work  was  done  to  the 
satisfaction  of  the  architects.  The  archi- 
tects were  In  the  employ  of  defendant,  and 
they  rinsed,  on  request  of  the  contractors, 
to  come  to  Danville  and  examine  the  build- 
ing. Tte  contractors  repeatedly  requested 
defendant  to  have  them  come  and  make 
such  examination,  but  be  never  directed 
them  to  come,  and  the  architects  would  not 
come  without  such  direction.  The  evidence 
showed  a  wrongful  refusal  on  the  part  of 
the  defendant  to  carry  out  that  part  of  the 
contract,  and  justified  an  Inference  of  col- 
lusion between  defendant  and  bis  architects, 
which  obviated  the  necessity  of  obtaining 
the  certificate. 

The  principal  ^ngle  element  of  damage 
claimed  by  the  defendant  Is  915  per  day  from 
November  20,  1895,  to  May  6,  1806,  for  de- 
lay In  completing  the  building.  The  contract 
provided  that  the  contractors  would  pay  $16 
per  day  as  liquidated  damages,  except  In  case 
of  delay  caused  by  the  neglect,  delay,  or  de- 
fault of  any  other  contractor;  or  by  any  al- 
teration which  might  be  required;  or  by  any 
damage  by  fire,  or  by  the  unusual  action  of 
the  elements,  or  otherwise;  or  by  the  aban- 
donment of  the  work  by  the  employes  through 
no  default  of  the  contractors,— In  which  case 
additional  time  was  to  be  allowed.  No  such 
allowance  was  to  be  made  unless  an  applica- 
tion In  wr<ting  was  presented  to  the  archi- 
tects, who  should  award  and  certify  the 
amount  of  additional  time.  The  evidence 
showed  that  18  days*  additional  time  was  re- 
quired by  reason  of  alterations  and  changes 
In  the  work  required  by  the  defendant,  16 
da^  also  caused  by  the  defendant  being  com- 
pelled to  tear  down  and  rebuild  the  north 
and  east  foundation  walls,  and  35  days  by 
the  unusual  action  of  the  elements.  One  hun- 
dred days*  delay  was  caused  by  the  default 
of  a  subcontractor  which  was  deemed  to  be 
not  within  the  exception,  and  for  this  time 
the  master  and  court  allowed  $1,500  as  dam- 
ages, which  was  charged  against  the  subcon- 
tractor. Three  applications  were  made  to  the 
architects,  under  the  provisions  of  the  con- 
tract, for  additional  time,  but  they  refused  to 
make  any  allowance  of  time  upon  any  ac- 
count They  refused  to  even  allow  the  addi- 


tional time  which  was  required  by. what  tibe 
defendant  hlnudf  did,  and  from  all  the  dr^ 
cumMances,  taken  in  connection  with  what 
occurred  as  to  the  final  certificates,  we  con- 
clude that  their  actbm  was  not  In  good  faith; 
and,  U  the  conduslon  that  the  deh^  ct  85 
days  was  within  the  terms  of  the  contract  is 
correct  the  question  of  damages  for  dday 
should  not  be  dtetnrbed.. 

It  Is  Insisted  that  no  deli^  on  account  of 
weather  Is  within  the  contract,  except  some 
great  and  unexpected  dlatnrbanca  of  the  ele: 
ments;  but  the  language  of  the  contract  la, 
*<t)y  the  unusual  actirai  of  the  elements  or 
otherwise."  This  lai^cnage  shows  the  obvl> 
ons  Intentltm  that  the  contractors  were  not  to 
be  llttUe  for  dday  on  acootmt  of  events  which 
would  render  the  work  Impracticable,  and 
which  they,  could  not  control,  and  we  think 
the  evidence  satisfactorily  shows  that  the  85 
days  allowed  came  within  that  exc^itlon. 

AnotbK  alleged  error  la  that  the  court  al- 
lowed interest  on  the  amount  due  from  the 
time  it  was  payable  by  the  terms  of  the  writ- 
ten contract  The  contract  called  for  the 
construction  of  the  buUdlng  according  to  the 
plans  and  specldcatlons,  with  such  altera- 
tions as  should  be  required.  The  suit  was 
upon  the  contract  and  the  entire  amount  of 
all  the  liens  became  due  upon  this  Instrament 
In  writing.  By  the  statute  a  creditor  Is  en- 
titled to  Interest  upon  money  after  it  has 
so  become  due.  In  Eeeler  v.  Herr,  167  111. 
57,  41  N.  B.  750,  which  was  a  suit  to  recover 
a  balance  on  a  wrlttoi  contract  to  construct 
a  dock,  the  court  i^teaking  of  the  plaintiffs* 
right  said:  'If  they  were  entitied  to  that 
price  under  the  contract  the  statute  gave 
them  the  right  to  Interest  from  the  time  the 
money  became  due  by  the  terms  of  the  writ- 
ten agreement."  The  law  gave  to  the  sub- 
contractors a  right  to  portions  of  the  amount 
due  to  the  original  contractors  by  the  writ- 
ten Instrument,  but  the  disposition  of  the 
moneys  as  between  the  original  contractors 
and  subcontractors  did  not  affect  defendant 
By  the  law  and  the  decree  the  payment  of  the 
amount  due  a  subcontractor  Is  a  satisfac- 
tion pro  tanto  of  the  amount  due  on  the  orig- 
inal contract  but  the  money  Is  all  due  upon 
the  contract  and  according  to  Its  terms. 

Claims  for  damages  are  very  numerous,  and 
relate  to  settling  of  part  of  the  building  where 
the  foundation  was  built  out  of  old  rubble- 
stone  of  a  previous  foundation,  the  kind  and 
quality  of  material,  and  failure  to  put  In  cer- 
tain anchors  and  rods,  painting,  glazing,  and 
general  bad  character  of  the  work  and  materi- 
al. There  are  about  2,000  pages  of  testimony 
taken  before  the  master,  and  It  is  contra- 
dictory. We  have  examined  It  and  are  satis- 
fied with  the  conclusions  of  the  master,  the 
chancdior,  and  the  appellate  court  To  re- 
view It  or  go  over  the  claims  In  detail  would 
occupy  a  great  deal  of  space,  with  no  result- 
ing benefit.  The  Judgment  of  the  appdlate 
court  Is  affirmed.  Judgment  aCBrmed. 
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OAOB  T.  BDDT.x 

(Supreme  Court  of  Illinoia.   Juue  21,  1900.) 

QUIETIMQ  TITLE— BURNT  RECORDS  ACT— PUB- 
LISHING NOTICB— JUDGMENT— BAR  OF  GAUSB 
OF  ACTION— TRIAL— OBJECTIONS  TO  BVI- 
DBNCB-TAX  DSBDS— RBPAYMBMT. 

1.  A  petition  to  quiet  title  under  the  bnnit 
records  act  described  the  land  as  the  'sooth  20 
acres  of  a  gOTernment  BuMivlrion,  and  the 
cross  petition,  asking  that  the  title  be  quieted 
in  defeudant,  described  the  land  as  the  south 
half  of  the  same  snbdiTision,  which  cootained 
more  than  40  acres.  Held,  that  the  dismiseal 
of  the  cross  petition  was  not  erroneous,  there 
being  no  notice  of  its  pendency  to  give  the 
court  jurisdiction  with  reference  to  the  lands, 
if  any,  not  embraced  in  the  original  petition, 
as  required  by  Burnt  Hecorda  Act,  S  12,  re- 
quiring the  publication  of  notice  of  the  filing 
of  petitions  for  a  decree  confirmiDv  title. 

2.  A  cross  petition  to  quiet  title  is  barred  by 
a  judgment  in  ejectment  iu  favor  of  plalntis 
against  defendant  relating  to  the  same  landB. 

3.  An  objection  to  the  reception  in  evidence 
of  court  records  of  a  trial,  verdict  by  jury,  and 
entry  of  a  jadgroent  in  ejectment,  introduced 
to  show  a  bar  by  res  judicata,  that  they  are 
"Incompetent,  irrelevant,  and  immaterial,'^  will 
not  cover  an  objection  to  their  reception  be- 
cause the  titles  of  the  entries  did  not  show  the 
judgment  to  be  against  the  same  defendants. 

4.  Tbe  i-eroid  in  pjeetment  disclosod  a  trial 
by  jury,  and  a  verdict  in  a  cause  by  E.  against 
U„  and  is  a  later  entry  a  judgment  in  eject- 
ment on  the  verdict  of  a  jury  in  a  cause  by  E. 
against  G.  and  other  defendants,  bearing  tbe 
same  docket  number.  Held,  that  the  judg- 
ment entry  was  sufQcient  to  establish  an  adju- 
dication of  the  title  to  the  premises  in  an  eq- 
uitable action  by  £1  against  G.  on  cross  petition 
of  G. 

5.  Where  suit  was  brought  to  quiet  title  in 
plaintiff,  and  dtdendant,  holding  under  certain 
tax  titles,  filed  a  cross  petition  to  quiet  title 
in  himst'If,  and  pending  suit  plaintiff  recovered 
the  land  in  ejectment,  and  the  cross  petition 
was  dismissed  on  the  merits,  and  original  pe- 
tition dismissed  for  want  of  prosecution,  de- 
fendant was  not  entitled  to  repayment  of  sums 
paid  for  the  tax  deeds,  as  would  be  the  case 
had  a  decree  been  given  on  the  ori^nal  peti- 
tion. 

Appeal  from  superior  court  Oook  county; 
Philip  Stein.  Judge. 

Suit  by  Clara  E.  Eddy  against  Henry  H. 
Gage  to  quiet  title  and  cross  petition  by  de- 
fendant. Trom  a  decree  dismissing  the  cross 
petition  on  the  merits  and  the  original  peti- 
tion for  want  of  prosecatton,  defendant  ap- 
peals. Affirmed. 

October  29, 1801,  one  WlllUun  H.  Sddy  filed 
a  petition  in  the  superior  court  of  Oook  coun- 
ty, under  tbe  laorlalona  of  the  burnt  records 
act,  for  a  decree  confirming  and  estabUshing 
title  In  him  io  a  certain  tract  of  laud  de- 
scribed as  the  S.  20  acres  of  the  N.  %  of  the 
Bl  %  of  the  N.  W.  of  secUon  28,  town- 
ship 38  N.,  range  14,  in  Cook  connty,  exceptp 
Ing  railroad  right  of  way,  etc.  January  16, 
1802,  the  appellant,  Gage,  one  oC  the  defend- 
ants to  the  said  petition,  filed  an  answer 
thereto,  asserting  said  tract  of  land  was  in 
lilB  actual  possession,  and  that  be  was  the 
owner  of  the  fee-simple  title  thereto^  On  the 
same  day  the  appellant  filed  a  cross  petition, 
claiming  to  be  the  owner  of  the  said  tract  by 
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title  iB  fee  simple  (describing  tiie  tract  dif- 
ferently, however,  but  inclndlng  it,  and  per* 
haps  about  two  acres  of  land,  in  addition), 
and  prayed  that  a  decree  be  ent«ed  estab- 
Ushing and  confirming  the  title  in  blm.  The 
original  petitioner,  Elddy,  filed  a  replication 
to  the  answer  of  Gage,  and  filed  also  an  an* 
swer  to  the  cross  petition  exhibited  by  Gage. 
October  17, 1802.  Bddy,  by  leave  of  tbe  conrt, 
filed  an  amended  petition,  to  wblch  Gage  filed 
an  answer.  In  which  be  adopted  the  answer 
first  died,  and  made  further  answer  to  the 
amended  petitiou.  It  does  not  appear  a  r^U- 
catlon  was  filed  to  this  answer.  The  cause 
was  contlnned  from  time  to  time,  without  for^ 
ther  steps  or  order,  nntll  Miay  2,  1809.  when 
an  order  was  entered  dlsmlBsing  it  for  want 
of  prosecution.  On  June  20,  1800,  this  order 
of  dismissal  was.  on  motion  of  appellant,  set 
aside,  and  the  cause  reinstated;  and  it  being 
suggested  said  William  H.  Bddy,  the  origi* 
ual  petitioner,  had  departed  this  life,  on  mo- 
tion the  appellee,  his  sole  heir  at  law,  was 
substituted  as  petitioner.  Appeltee  tiierenp- 
on,  by  leave  of  the  court,  filed  a  supple- 
mental answer  to  the  cross  petition  of  ap- 
pellant, In  which  she  represented  to  tbe  conrt 
that  on  Septemher  28.  1889  (about  two  years 
prior  to  the  filing  of  the  original  petition  here- 
in), said  William  H.  Eddy,  deceased,  insti- 
tuted In  the  circuit  court  of  Cook  connty  an 
action  In  ejectment  against  tbe  appellant  to 
recover  the  title  to  the  tract  of  land  Involved 
In  the  petition  and  cross  petition;  that  said 
suit  In  ejectment  was  pending  when  said  pe> 
tltlon  and  cross  petition  were  filed;  that  said 
William  H.  Eddy  and  the  appellant  volun- 
tarily proceeded  with  the  action  of  ejectment 
until  the  death  of  said  Eddy,  which  occurred 
February  20,  1896;  that  appellee,  being  the 
sole  heir  of  said  Eddy,  was  substituted  as 
plaintiff  in  said  ejectment  suit  and  that  the 
issues  Id  ejectment  between  her  and  said  ap- 
pellant were  voluntarily  litigated  and  submit- 
ted to  Juries  for  trial  on  two  separate  occa- 
sions; that  she  prevailed  and  obtained  a  Judg- 
ment Id  said  circuit  court  In  ejectment  estab- 
lishing title  In  fee  In  her  to  said  tract  of 
land;  and  that  said  judgment  was  affirmed 
by  the  supreme  court.  E53  N.  E.  1008.  Ap- 
pellant filed  a  general  replication  to  this  sup- 
plemental answer  to  his  cross  petition.  The 
cause  being  called  for  disposition,  appellee, 
by  her  solicitors,  stated  In  open  court  that  she 
did  not  desire  or  Intend  to  offer  evidence  In 
support  of  her  petition,  and  did  not  desire 
any  relief  under  the  prayer  thereof,  but 
moved  the  court,  in  the  alternative,  to  dis- 
miss the  original  petition  without  prejudice, 
at  her  cost,  or  to  dismiss  the  same  for  want 
of  prosecution.  The  cox:rt  did  not  role  on 
tbe  motion.  The  appellee  did  not  offer  any 
evidence  In  support  of  the  original  petition, 
and  appellant  proceeded  to  Introduce  his  proof 
In  support  of  his  cross  petition.  '  The  court 
Inquired  whether  there  was  a  controversy 
between  the  parties  relative  to  the  alleged 
verdict  and  judgment  In  favor  of  the  appel- 
lee In  the  action  of  ejectment  and  the  afflm^ 
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ance  of  sucb  Judgment  by  the  supreme  court 
Counsel  for  appellant  replied:  "My  Impres- 
8lon  Is  tliat  there  will  not  be  any  controversy, 
but  we  think  it  can  hardly  come  in  until  after 
Mr.  Gage  has  made  his  proof."  The  follow- 
ing colloquy  then  occiured  between  the  court 
and  counsel  for  appellant :  "The  Court : 
That  Is  very  likely;  bat  the  court  would  like 
to  be  advised  by  counsel  what  IssneB  there 
are  likely  to  be  tried  In  this  case  with  that 
verdict  and  Judgment  In  the  ejectment  suit 
affirmed  by  the  supreme  court  Mr.  Roby: 
I  think  that  what  Is  left  to  be  tried  will  re- 
solve itself  Into  two  propositions.  One  will 
be  whether— the  party  having  come  Into  equi- 
ty and  this  court  having  Jurisdiction  of  the 
matter^whether  the  Judgment  in  ejectment 
wlU  bind  this  court,  so  that  this  evidence 
which  we  shall  put  In  will  not  entitle  the 
cross  complainant  to  a  Judgment  of  this  court 
establishing  his  title.  That  Is  one  head.  The 
other  head  Is  this:  That  the  cross  complain- 
ant having  purchased  this  land,— not  only  the 
patent  title,  but  also  these  tax  titles,— and 
having  paid  out  a  large  amount  of  money  In 
taxes,  and  these  cases  having  gone  pari  passu, 
the  complainant  In  this  and  the  plaintiff  In 
the  ejectment  case  having  prosecuted  both 
cases,  the  plaintiff  having  come  Into  this 
court  to  obtain  such  relief  as  a  court  of  law 
could  not  give,  and  having  then  got  the  bene- 
fit of  a  Judgment  at  law  without  doing  equity, 
whether  he  can  actaally  get  a  good  title  to 
the  land,  and  leave  Gage,  without  paying  the 
taxes  that  a  court  of  equity  would  require 
that  he  should  pay.  'I'toese  are  the  two  ques- 
tions." The  teatimony  In  behalf  of  appellant 
was  then  Introduced,  whereupon  appellee  pro- 
duced documentary  evidence  In  support  of 
the  aflegatlons  of  ber  amended  answer  to  ap- 
pellant's cross  petition,  that  the  title  to  the 
land  had  been  adjudicated  In  said  action  of 
ejectment  The  court  found  the  Issues  un- 
der the  cross  petition  adversely  to  appellant 
and  entered  a  final  decree  dismissing  the 
cross  petition  on  the  merits  so  ter  as  the 
premises  claimed  in  the  original  petition  were 
concraned.  and  without  prejudice  otherwise, 
and  dismissing  the  original  petition  for  want 
of  prosecution.  The  appellant  by  this  appeal 
seeks  reversal  of  the  decree. 

Eldward  Roby  and  Charles  31.  Hardy,  for 
appellant  C.  S.  Darrow,  H.  S.  Mecartney, 
and  Morris  8t  P.  Thomas,  for  app^ee. 

BOGGS,  a  Jr.  (after  stating  the  facts).  Did 
the  chancellor  err  In  decreeing  the  cross  pett 
tlra  of  appellant  should  be  dismissed?  The 
adjudication  In  the  actum  of  ejectment  did 
not,  it  (s  soe^ested,  extend  to  all  the  lands 
embraced  tn  the  cross  petition.  The  discrep- 
ancy. If  sny,  In  this  rrapeet  grew  out  of  the 
fact  the  petition  and  the  Judgments  In  eject- 
ment describe  the  property  as  the  south  20 
acres  of  a  government  sabdlrlslon,  while  the 
cross  petition  described  the  south  half  ct  the 
same  subdivision,  and  It  Is  contended  the  sub- 
dlTlidon  of  the  section  contained  more  than 


40  acres.  The  decree  dismissed  the  cross  pe- 
tition without  prejudice  as  to  the  land.  If 
any,  not  embraced  In  the  description  in  the 
Judgment  In  ejectment  This  action  was  prop- 
er, for  the  reason  that  notice  of  the  pendency 
of  the  cross  petition  was  not  published,  as 
Is  required  by  section  12  of  the  burnt  records 
act  Such  notice  was  not  essential  so  far  as 
the  land  embraced  in  the  original  petition  was 
concerned,  but  should  have  been  given  In  or- 
der to  invest  the  court  with  Jurisdiction  to 
adjudicate  the  title  to  other  lands.  It  was 
not  error  to  dismiss  the  cross  petition  on  a 
hearing  as  to  the  land  described  in  the  orig- 
inal petition. 

The  ejectment  suit  was  pending  when  the 
petition  and  the  cross  petition  were  filed. 
The  parties  voluntarily  allowed  the  chancery 
proceedii^  to  remain  in  abeyance,  and  with- 
out objection  Joined  in  carrying  the  action  of 
ejectment  to  a  final  conclusion.  If  such 
course  resulted  in  an  adjudication  that  the 
appellee  was  the  owner  of  the  title  to  the 
premises  In  fee,  clearly  the  appellant  could 
not  again  litigate  that  issue  under  his  cross 
petition.  Proof  of  the  adjudication  of  that  Is- 
sue In  the  action  at  law  would  defeat  the 
prayer  of  his  cross  petition.  Appellant  how- 
ever, urges  that  the  court  on  the  hearing,  over 
his  objection,  permitted  "Incompetent,  imma- 
terial, and  irrelevant"  evidence  as  to  the  alleg- 
ed adjudication  to  be  Introduced  by  appellee. 

The  deputy  clerk  of  said  Cook  county  cir> 
cult  CO  irt  as  a  witness  for  ^pellee,  produced 
in  <^>en  court  the  files  In  the  ejectment  suit 
and  the  book  In  which  the  record  of  the  pro 
ceedlngs  In  that  cause  In  said  court  had  been 
entered.  The  appellee  also  produced  a  certi- 
fied transcript  of  the  Judgment  entered  ts 
this  court  affirming  the  Judgment  of  the  dr- 
cult  court  The  said  recwd  ot  the  circuit 
court,  on  page  830,  disclosed  a  trial  by  jury 
and  a  verdict  In  an  action  of  ejectment  In  a 
cause  st^ed  "Clara  B.  Bddy  vs.  Henry  H. 
Gage,"  and  on  page  897  an;>eared  the  entry 
of  a  judgment  In  ejectment  on  the  Terdlct  of 
a  jury  In  a  cause  styled  "Clara  B.  Eddy  tb. 
Henry  H.  Gage,  Mat?  Solllran,  City  ot  Chi- 
cago, and  the  Western  Indiana  Ballroad  Com* 
pany."  It  Is  urged  the  court  erred  In  allow- 
ing the  record  of  these  proceeding  in  4ec^ 
ment  to  be  read  In  erldenee.  The  dedaratlmi 
and  the  pleadings  showed  the  i^pellant  was 
made  sole  defendant  In  the  original  declata- 
lion,  and  the  style  of  the  cause  was  for  a 
time  "Bddy  vs.  Gage,"  and  that  issue  was 
Joined  tbnennder  in  that  style,  and  that  aft- 
erwards the  other  parties  named  as  defend- 
ants In  the.  record  of  the  Judgment  In  eject- 
ment were  by  leave  of  the  court  brought  Into 
the  ease  through  the  medium  of  an  amend- 
ment to  the  declaration.  The  record  of  the 
trial  by  the  Jury,  and  of  the  verdict  retorhM 
by  It  on  the  hearing,  and  the  record  ta  the 
entry  of  the  judgment,  were  reSd  to  the  court 
from  the  recoM  book  of  the  proceedings  of  tiie 
court  The  entries  were  styled  ditterentiy,  as 
before  explained,  but  bore  the  same  docket 
number,  and  the  style  of  the  plahitlff  is  the 
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same  In  both  eatrlefl,  and  th$  name  of  the 
appelluit  appears  as  d^endant  In  both  en- 
tries, bat  aa  preseired  In  the  bill  of  exceptions 
the  date  of  neither  of  the  entries  Is  shown. 
Counsel  for  appellant  bulat  It  was  error  to  al- 
low these  eDtrtes  to  be  read  In  evidence, 
while  counsel  for  appellee  Insist  a  reference 
to  all  the  flies  and  records  of  the  caose  will 
disclose  that  the  court  did  not  err  In  the  mat- 
ter. We  do  not  fed  called  upon  to  enter  Into 
an  Investigation  of  thw  records  and  proofs 
to  determine  aa  to  tills  objectitm,  for  two  rea- 
sons: 

First  The  appellant  dedlned  In  the  trial 
court  to  make  his  Directions  to  the  Introduc* 
tlon  of  these  fllea  and  records  more  spedflc 
than  that  they  were  'incompetent,  Irrelevant 
and  ImmaterlaL"  A  general  objection  to  the 
Introduction  of  an  Instrument  of  evidence  rais- 
es only  qoestlcHis  of  Its  relevancy.  If  obnox- 
ious to  special  objection,  the  objection  must  be 
stated,  unless  the  objection  Is  hitrlnslc,  and 
from  Its  nature  <mnaot  be  removed  by  proof. 
Buntain  v.  Ball^,  27  lU.  409;  lloser  t. 
Krelgh.  4»  m.  6L  The  objection  that  In- 
struments, records,  etc.,  are  "Incompetent** 
"Improper,"  or  'irrelevant"  Is  too  general  to 
save  a  special  objection  not  going  to  the  rele- 
vancy or  competency  of  the  proposed  proof. 
Khig  Y.  RaUroad  Co..  98  lU.  376.  Under  a 
general  objection  to  the  Introdaction  of  a  de- 
cree or  judgment  It  cannot  be  urged  In  .this 
court  that  the  transcript  does  not  contain 
a  plaelta.  Hyde  v.  Heath.  75  lU.  381.  That 
the  statute  did  not  authorize  a  sberltTs  deed 
to  be  acknowledged  before  a  notary  public 
cannot  be  urged  In  this  court  under  a  general 
objection  preferred  In  the  trial  court  Os- 
good V.  Blackmoor,  59  III.  261.  A  general 
objection  will  be  regarded  as  only  going  to 
the  materiality  of  the  evidence  under  the 
Issue.  WUson  v.  King,  83  111.  232.  That  a 
transcript  from  a  justice's  docket  did  not  con- 
tain a  copy  of  the  sammons  or  return  of  serv- 
ice la  not  raised  by  a  general  objection'  to  the 
Introduction  of  the  transcript  Johnson  v. 
HoUoway.  82  lU.  SS4. 

2.  The  entry  on  page  387  of  the  said  com- 
mon-law record  of  said  circuit  court  consti- 
tuted a  complete,  final  judgment  In  eject- 
ment that  the  appellee  should  have  and  re- 
cover of  the  appellant  and  the  other  defend- 
ant In  this  ejectment  case  the  possession,  in 
fee  simple,  of  tbe  Identical  tract  of  land 
described  in  the  original  petition  In  the 
cause  at  bar.  This  judgment  recites  that 
the  appellant  and  the  other  defendants  In 
the  ejectment  cause  moved  that  court  to  set 
aside  a  verdict  previously  returned  by  a 
jury  in  the  court  and  that  tbe  motion  was 
argued  by  counsel  and  submitted  to  the  court, 
and  was  by  the  court  overruled,  and  thereup- 
on the  judgment  was  entered.  It  may  be  the 
trial  by  jury  set  out  In  the  entry  on  page  330 
of  said  record  is  not  Identified  as  the  jury 
trial  referred  to  In  the  entry  of^udgment,  but 
the  judgment  entry  is  within  itself  sufficient- 
ly full  to  establish  an  adjudication  of  the 

'\  to  the  premises.  ■ 


We  therefwe  consider  the  files  and  rec- 
ords. Including  the  certified  copy  of  the  Judg- 
ment entered  in  this  court  with  reference 
to  their  pertinency  to  the  anesuw  of  the  ad- 
judication relied  upon  In  the  answer  of 
appellee  to  the  cross  petition.  It  ctearly 
appeared  from  tiiose  prooft  the  patties  vol- 
untarily submitted  the  Issne  aa  to  the  title 
to  the  premises  for  determination  In  the 
action  of  ejectment  that  the  drcutt  coort  In 
that  action  adjudged  the  appeUee  to  be  tbe 
owner  in  fee  of  the  ^mlses,  and  that  sodi 
judgment  was  affirmed  by  this  conrt  Tbe 
contention  of  the  parties  as  to  the  owner- 
ship of  tbe  land  thereby  became  res  Judica- 
ta, and  for  that  reaaon  the  chancellor  did 
not  err  in  dismissing  the  cross  petition  of 
appellant  on  the  merits.  That  action  being 
proper,  the  case  then  stood  predaaly  aa  if 
no  cross  iwtlUon  had  been  filed,  and  tiie 
court  did  not  err  in  decreeing  the  original 
petition  should  be  dismissed  for  want  of 
prosecution.  Ogle  v.  Koeraer*  1-40  IlL  170, 
29  N.  B.  S63.  Had  a  decree  passed  on  tiie 
original  petition  vacating  and  canceling  cer- 
tain tax  deeds  which  the  appellant  had  ob- 
tained to  the  premises  In  controversy,  the 
appellant  would  have  been  entttied  to  the 
benefit  of  the  well-«stabl[shed  equitable  rule 
relative  to  the  repayment  of  sums  paid  for 
taxes.  That  equitable  rule  Is  deduced  from 
the  fundamental  maxim  .of  equity  that  he 
who  aaks  equity  must  do  equity,  and  Is  ap- 
plicable only  when  relief  Is  granted  to  a 
complainant  In  the  way  of  canceling  Hens 
or  deeds  as  clouds  on  his  titie,  and  la  not 
to  be  applied  under  an  Independent  bill  by 
the  holder  of  a  tax  title  asking  that  he  be 
so  reimbursed,  nor  to  the  appellant  In  this 
case  under  his  cross  petition,  for  to  this  ex- 
tent a  cross  petition  is  In  the  nature  of  an 
original  petition.  Farwell  v.  Harding.  96 
111.  32.  One  who  purchases  land  at  a  tax 
sale,  or  becomes  the  ovmer  of  tities  based 
upon  tax  liens,  is  engaged  in  a  venture  for 
the  purpose  of  reapli^  profits  and  gains. 
There  Is  no  rule  of  law  or  maxim  of  equity 
which  he  may  Invoke  to  compel  the  owner 
of  the  property  to  reimburse  him  the 
amounts  he  has  invested  in  the  venture,  ex- 
cept In  the  event  the  property  owner  asks 
the  aid  of  a  court  of  equity  to  cancel  the 
tax  purchases,  liens,  or  deeds  as  clouds  upon 
the  title  to  the  property.  If  the  power  of  a 
court  of  chancery  to  that  end  Is  asked  by 
a  property  holder.  It  will  he  exercised  only 
on  equitable  terms  and  conditions,  but  an 
Independent  blU  In  equity  cannot  be  main- 
tained by  the  holder  of  a  tax  lien  or  tax 
tltie  for  a  decree  against  the  owner  of  the 
fee  requiring  repayment  of  the  amount  paid 
in  discharging  taxes  against  the  lands. 
Having  succeeded  In  establishing  her  titie 
to  tbe  property  in  the  action  of  ejectment 
in  a  court  of  law,  it  was  competent  for  ap- 
pellee to  decline  to  further  prosecate  the 
original  petition  filed  by  her  father  under 
the  burnt  records  act,  and  to  avail  herself 
of  t&e  adjudioition  in  the  acUw  at  law  to 


Digitized  by  Google 


MAU  T.  SP£NC£U.  1033 


DLI 

defeat  the  prayer  of  tbe  crou  petition  of 
appellant  Tbe  decree  ia  afflnned.  Judg- 
ment afllnned. 

(IN  111.  ses) 

MALI  et  al.  t.  SPENCER.1 
(Supreme  Court  of  Illinois.  Jane  21,  1900.) 

CRXDITORS'  SUIT— HANAGEMBNT  OP  PROPBR- 
TT— UABILITY  FOB  DBBTS  OF  MANAOBR. 

The  defendant,  after  obtaining  a  divorce 
from  ber  husband,  placed  property  known  as 
the  Princess  Knitting  Works,  worth  ?3,500. 
and  ^,000  in  money,  which  ibe  had  received 
as  abmony.  In  the  handa  of  P.,  ber  brother-in- 
law,  to  manage.  F.  was  also  manig»  of  the 
American  Hosiery  Company,  and  part  of  the 
time  president  of  aa  inunrance  company,  and 
gave  only  a  small  part  of  his  time  to  the  man- 
agement of  defendant's  business,  for  wbidi  she 
paid  him.  This  arrangement  continued  until 
from  the  profits  of  the  knitting  works  detend- 
aat  bad  paid  for  a  residence  worth  $20,000, 
and  its  aiKtB  amonnted  to  SlT6t000,  when  it 
waa  consolidated  with  the  hosiery  company; 
defendant  receiving  $115,000  worth  of  stock  In 
the  latter  company.  Btld,  that  in  the  ab- 
aanoe  of  proof  that  tbe  defendant  knew  any- 
thing of  P.'s  former  indebtedness,  or  that  she 
placed  ber  property  In  his  hands  to  allow  him 
to  accumulate  property  in  fraud  of  his  credit- 
ors, such  transactions  were  not  fraudulent  as 
to  bis  credittna,  and  did  not  aubject  ber  abares 
in  the  corporation  to  the  ntlafaetfon  of  bis 
debta  in  a  creditora'  snit  for  that  pnrpoae. 

An»eal  from  iqupdlate  court.  First  dis- 
trict 

Action  by  Heniy  W.  T.  Mall  and  otfaera 
against  Cftrrie  A.  Spen(»r.  From  a  Judgment 
of  the  appelate  court  nreralng  a  Judgment 
in  favor  of  plalntlfTs  (87  IIL  App.  680),  plain* 
tifFfl  appeal.  Affirmed. 

Newman,  Nortbrap  &  IjeTlnaon.  for  appel- 
lants.  Bamy  ft  Mann,  for  appellee. 

CABTWRIGHT,  J.  Appellants,  by  their 
creditors*  bill  filed  In  tbe  superior  court  of 
■Cook  county  against  appellee  and  others, 
alleged  tbat  appellee  held  property  in  trust 
for  their  Judgment  debtor,  George  W.  Powell, 
which  ought  to  be  applied  to  tbe  payment  of 
their  Judgment.  Tbe  court  heard  the  case 
on  exceptions  to  a  master's  report  in  favor 
of  appellants,  and,  after  overruling  the  ex- 
ceptions, entered  a  decree  tbat  appellee  ex- 
ecute and  deliver  to  a  receiver  a  conveyance 
of  all  her  right  title,  and  interest  in  certain 
real  estate  In  Cook  county,  and  a  bill  of  sale 
of  aU  ber  right  title,  and  Interest  in  1,106 
ahares  of  stock  of  the  Amazon  Hosiery  Com- 
pany In  possession  of  the  Merchants*  Nation- 
al Bank  of  Chicago;  tbat  she  deliver  posses- 
sion of  the  real  estate  to  a  receiver;  and 
tbat  tbe  receiver  advertise  knd  sell  said  prop- 
erty for  tbe  aatlsfactton  of  ai^llants'  Judg- 
ment against  said  George  W.  Powell,  and 
costs  and  expenses.  Appellee  sued  out  a 
writ  of  error  from  the  appellate  court  for  tbe 
Flrat  district  and  tbat  court  reversed  the 
decree.  From  tbe  Judgment  of  tbe  appe- 
late court  appellants  bring  the  case  to  this 
court 

•  RabMulBg  daalsd  Octobw  ft,  isod: 


Tbe  facts,  as  proved  by  the  evidence  and 
found  by  tbe  master  and  court  are  substan- 
tially as  follows:  In  the  year  1881,  and  prior 
thereto,  George  W.  Powell  was  in  business 
at  Valparaiso,  Ind.,  manufacturing  and  selling 
knitted  garments,  as  a  member  of  a  firm 
which  became  Indebted  to  complainants  for 
merchandise.  In  18^  that  firm  failed,  and 
among  its  debts  was  the  one  of  complainants, 
on  which  they  afterwards  obtained  the  judg- 
ment which  Is  the  basis  of  this  salt  About 
December,  18S2,  Powell  organized  tbe  Ama- 
zon Hosiery  Company,  a  corporation  under 
the  laws  of  this  state,  located  at  Chicago, 
with  a  capital  stock  of  $25,000,  subscribing 
for  $10,S00  of  tbe  stf>ck,  which  was  paid  for 
from  tbe  assets  of  tbe  previous  business. 
He  pledged  this  stock  to  a  bank  at  Talparaiso 
as  collateral  security  for  Indebtedness  to 
certain  creditors  of  the  firm.  He  was  made 
president  and  manager  of  tbe  corporation, 
at  a  salary  of  $3,800  per  year,  and  was  a 
director  therein.  He  carried  on  tbe  busi- 
ness of  that  corporation,  as  president  and 
manager,  from  tbat  time,  at  Chicago,  nntil 
1896,  when  the  plant  was  moved  to  Muske- 
gon, Mich.  During  this  period  Charles  G. 
Spencer,  who  bad  married  tbe  appellee,  a 
sister  of  Powell's  wife,  came  to  Chicago. 
At  that  time  tbe  Amaaon  Hosiery  Company 
had  bought  machinery  to  manufacture  ladies' 
Jersey  ribbed  underwear,  but  tbe  directors 
canceled  the  order,  and  declined  to  go  into 
tbat  branch  of  manufacture.  Charies  6. 
I^encer  was  not  in  business,  and  Powell  rec- 
ommended tbat  he  go  into  that  kind  of  busi- 
ness, and,  on  account  of  the  relationship 
with  his  wife,  agreed  to  aid  him  to  get  start- 
ed. Spencer  took  up  the  business,  under  the 
name  of  the  Princess  Knitting  Works,  in  the 
latter  part  of  the  year  1886;  with  bis  own 
capital;  but  he  proved  a  failure  aa  a  man- 
ager, and  the  business  lost  money.  In  July, 
1887,  appellee  was  separated  from  her  hus- 
band, and  be  transferred  to  her  the  business 
of  the  knitting  works  and  paid  ber  $4,000 
in  caah.  and  she  was  afterwards  divorced 
from  falm.  She  was  without  any  luiowledge 
of  bnsbiesa  or  builneas  affairs,  and  Powell 
was  experienced  in  that  line.  She  executed 
a  power  of  attorney  to  him,  givlDg  blm  full 
authority  to  manage  and  carry  on  the  busi- 
ness as  he  should  deem  best  The  business 
turned  ow  to  appellee  by  her  husband 
amounted  to  from  $8,000  to  $8,700,  and  to 
tills  she  added  the  tioOO  In  cash  from  her 
husband,  but  no  money  ot  property  of  Pow- 
tU'B  ever  went  into  the  buaineas.  He  man- 
aged the  factory  and  business,  and  Marshall 
Field  ft  Co.  took  the  uitlre  output  until  1880. 
AftOT  that  there  were  sales  to  other  people, 
but  th^  wne  tn  large  quantities,  and  to  a 
few  people.  In  a  Jobbing  way.  The  cnatomers- 
were  few,  and  there  was  no  extended  sys- 
tem of  bookkeeping.  Powell's  serrloes  took 
very  Uttie  of  his  time,  and  for  the  first  four- 
or  fire  yean  It  did  not  exceed  <nie  hour  a 
day,  exc^t  the  time  upent  In  selling  the 
product  which  was  less  than  ten  days  In  n. 
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year.  He  never  devoted  very  much  of  his 
time  to  the  business.  He  was  managing  the 
Amazon  Hosiery  Company  on  a  salary  of 
$3,800  a  year.  aJid  was  president  of  the  Pro- 
tection Mutual  Fire  Insurance  Company,  from 
wblcb  he  received,  according  to  the  master's 
report,  ¥1,200  per  year.  The  evidence  la 
that  the  salary  paid  by  the  Insurance  com- 
pany differed  In  different  years,  and  at  one 
time  was  as  high  as  $2,400  a  year.  The 
business  of  the  Princess  Knitting  Worka  was 
carried  on  by  appellee  under  the  name  of  C 
A.  Spencer  &  Co.,  but  the  firm  was  only 
nominal,  and  sHe  was  the  only  one  concern- 
ed In  the  biulneas.  She  took  no  part  In  the 
bnslnesB,  and  never  received  anything  bnt 
vcorbsl  reports  from  Powell  as  to  Its  condi- 
tion. After  the  year  1887  Powell  received 
an  annual  salary  from  her  of  $1,200.  When 
he  took  bold  ot  the  bualneas  It  was  con- 
docted  In  a  small  bidlding  on  West  Wash- 
listen  street  Boon  afterwards  additional 
room  was  required,  and  In  1892  an^Uee 
bought  ground  through  Powell,  and  erected 
a  factory  on  Belmtmt  avenue  at  a  cost  of 
$30,000,  which  she  afterwords  mortgaged  for 
$20,000.  The  factory  was  paid  tor  out  of 
profits  of  the  business.  The  next  year  she 
bought  through  Powell,  100  feet  of  real  es- 
tate at  Edgewater,  from  the  profits  of  the 
bnstaieM,  at  a  cost  of  $(1,000,  and  a  residence 
was  erected  on  It  at  a  cost  of  $12,000  to 
$15,000.  This  residence  property  has  been 
miHtgaged  by  her  tea  $10,000.  Oot  of  the 
profits  of  the  buslnesi  the  debt  for  which 
the  orWnal  $10^  of  stoac  in  the  hosiery 
OHnpony  was  pledged  by  Powell  was  paid, 
and  the  stock  taken  np  by  appellee  In  her 
nanw,  and  she  became  the  owner  of  that 
Mtocik.  From  the  time  that  Powell  took 
charge  of  the  knitting  business  he  paid  i^h 
pellee  $S0  a  month  for  expenses  out  of  the 
business,  snd  paid  various  of  her  bills.  Aft- 
er the  residence  was  built  Powell  and  his 
fiimily  occupied  the  same  with  appellee,  hav- 
ing the  rent  In  lieu  of  salary.  The  interest 
on  the  mortgage  and  rqwlrs  and  taxes  were 
paid  oot  of  the  profits  of  the  bu^ness,  and 
they  divided  the  household  expenses.  The 
buBluess  of  the  kitting  works  was  very 
profitable  until  about  the  year  180G.  and  in 
Jsnuary,  1886,  Its  assets  were  $176,000.  The 
year  1896  was  a  disastrous  one  for  the  Amsr 
son  Hosiery  Company,  and  the  knitting 
works  made  very  little,  if  any,  money  in 
tbat  year.  The  Amaxon  Hosiery  Company 
had  moved  its  plant  to  Muskegon.  Mich. 
Its  stock  was  Increased  to  $225,000,  and  ap- 
pellee's buiness  was  consolidated  with  It  by 
a  transfer  to  it  and  she  received  In  pay* 
ment  stock  In  the  hosiery  company  to  the 
amount  of  $116,000.  She  trusted  Powell 
fully  to  manage  the  bnshiesa,  and  hod  gen- 
ial reporte  from  him  as  to  Its  condldon.  but 
no  written  statement  There  is  no  evidence 
that  she  knew  snythlng  about  his  Indebted- 
««8,  or  that  the  plan  was  merely  a  scheme 
ised  to  enable  him  to  accumulate  property 


which  would  not  be  sttbjeet  to  the  claims  of 
his  creditors. 

There  have  been  several  eases  where  wives 
hare  advanced  money  to  Insolvent  husbands 
to  enable  them  to  engage  In  trade,  where  it 
has  been  held  that  money  so  advanced  must 
be  regarded  as  a  loan  to  the  husband,  and 
that  the  wife  cannot  appropriate  flie  entire 
fruits  of  his  time,  skill,  and  industry,  as 
against  his  creditors.  Wortman  v.  Price,  47 
UL  22;  Wilson  v.  Loomis.  55  HI.  352;  Robin- 
son V.  Brems,  00  Hi.  351.  In  such  a  case  Oie 
wife,  of  course,  knows  of  the  indebtedness 
and  of  the  Insolvent  conditlMi  of  her  husband, 
and  the  relation  affords  both  motive  and  op- 
portunity for  conducting  schemes  to  defraud 
credltora.  The  Interest  and  relation  of  the 
parties  In  such  eases  may  more  readily  giTfe 
rtse  to  an  inference  of  fraudulent  intent  or 
Justify  a  conclusion  not  allowable  In  the  ab- 
sence of  such  a  relation  and  Interest.  Even 
In  the  case  of  a  wife.  If  the  agency  is  actual 
and  bona  fide,  and  not  an  arrangement  by 
which,  under  color  of  on  agency,  the  hosband 
enters  Into  trade  with  cash  furnished  by  her, 
the  profits  will  not  be  subject  to  claims  by 
creditors.  A  wife  acting  in  good  faith  Is  not 
obliged  to  resort  to  strangers  to  transact  her 
business,  but  may  make  her  husband  her 
agent  without  impertling  her  property.  Lach- 
man  v.  MarHn,  130  III.  450,  28  N.  B.  796; 
Murphy  v.  Nllles,  166  HI.  99.  46  N.  E.  772. 
The  circumstances  of  Ibis  case  are  widely 
different  from  those  relied  upon  appellants, 
where  the  capital  advanced,  and  Its  increase, 
were  subjected  to  the  payment  of  the  hus- 
bsnd's  debts.  She  was  divorced  from  her 
husband,  who  bad  been  the  manager  of  the 
business;  and  this  was  all  her  capital  snd 
property,  which  she  was  utterly  Incapable  of 
taking  charge  of  or  managing.  She  advan- 
ced nothing  to  Powell  to  enable  him  to  start 
In  business,  or  to  make  a  place  for  him  nom- 
inally In  her  name,  but  actually  In  his  own 
interests,  and  his  time  was  largely  given  to 
his  own  business.  He  was  experienced  in  the 
knitting  business,  was  her  brother-in-law.  and 
had  advised  hw  husband  to  commence  the  to- 
terprlse.  It  was  most  natural  that  she  staonld 
retain  his  services.  In  fact  it  was  the  only 
thing  she  could  do.  It  would  be  beyond  be- 
lief tbat  she  employed  him  toe  his  own  ben- 
efit or  to  enable  him  to  mgage  in  trade  or 
accumulate  proflts  exempt  from  the  claims 
i3t  his  creditors.  When  the  business  proved 
successful,  and  mcmey  was  ftxrthooming  for 
the  wants  of  herself  and  child,  she  had  espe- 
cial reasflu  to  fell  gratified  that  her  small 
capitsl  was  msklng  money  for  her,  and  it  is 
not  evldcmee  of  fraud  tbat  she  was  not  partic- 
ularly exacting  In  the  matter  of  writtoi  ac- 
counts or  reports. 

It  Is  insisted  that  the  success  of  the  busi- 
ness was  entirely  due  to  Powell,  bnt  the  evi- 
dence does  not  justify  that  cmdudon.  He 
undoubtedly  managed  the  business  well,  bnt 
the  fact  that  scarcely  any  time  or  effort  was 
required  to  make  the  sales  shows  that  It  vrat 
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lathw  the  opening  tor  a  buBlneu  of  that  kind 
which  was  fortunate  than  anything  else. 
The  entire  output  of  the  factory  wbb  taken 
for  several  years  by  one  Arm,  and  afterwards 
by  only  a  few,  and  at  a  time  when  It  was 
doing  a  business  of  from  $260,000  to  $300,000 
per  year.  The  profits  were  the  legitimate  out- 
come of  the  Investment  of  appellee  at  an  op- 
portune time  for  that  particular  business.  As 
we  have  said.  It  was  undoubtedly  well  man- 
aged by  Powell,  but  be  was  adequately  paid 
for  what  he  did.  He  had  other  business,  and 
was  In  the  employ  of  two  corporations,  from 
which  he  received  salaries  amounting  to 
^,000  a  year,  and  but  a  small  part  of  his 
time  was  given  to  looking  after  this  business. 
There  Is  no  evidence  on  which  to  base  any 
claim  that  appellee  knew  Powell  to  be  In- 
solvent or  even  Indebted-  He  had  been  car- 
rying on  the  business  of  the  Amazon  Hosiery 
Company  in  Oblcago  for  four  or  five  years 
when  she  employed  him.  It  was  an  apparent- 
ly snccessful  business,  and,  so  far  as  appears, 
he  was  not  harassed  by  credltdrs.  If  the 
rights  of  the  parties  are  to  be  determined  by 
the  intention  vrlth  which  the  contract  was  en- 
tered Into,  a  fraudulent  Intent  as  against 
Powell's  creditors  was  entirely  lacking.  In 
the  case  of  Tripp  v.  Chllds,  14  Barb.  86,  relied 
upon  by  appellants,  the  agreements  l>etween 
the  son  and  his  Insolvent  father  were  altered 
into  for  the  purpose  of  protecting  the  earn- 
ings of  the  father  from  his  creditors.  The 
wsie  object  was  to  secure  and  vproprlate  sncb 
earnings,  and  to  enable  the  father  to  esca[>e 
the  payment  of  his  debts.  The  rules  of  that 
case  do  not  apply  to  the  facts  of  this.  The 
Judgment  of  the  appellate  court  Is  affirmed. 
Jodgment  affirmed. 

(188  in.  430) 

DB  WOLF  et  al.  v.  dTT  OF  OHIOAOO.x 
<Sapreme  Court  of  Illlaois.  June  21,  1900.) 

STREET  nCPROVBMENT— ASSESSMENT— CON- 
FIRMATION—REVIEW 
On  hearing  of  objection  to  conflrmation  of 
special  assessment,  where  the  objection  was 
made  as  to  the  correctness  of  the  apportion- 
ment of  costs  between  the  public  and  property 
owners,  and  objectors  failed  to  present  their 
evidence  and  have  It  overruled,  and  cause  the 
record  to  show  it  was  OTermled  upon  a  de- 
cision previously  made  by  the  sng^reme  court, 
the  question  of  error  in  so  following  sncb  de- 
cision is  not  before  the  court  on  app«d. 

Appeal  from  Cook  county  court;  O.  H. 
OUmore,  Judge. 

Appeal  by  W.  L.  De  Wolf  and  another 
from  a  judgment  confirming  an  assessment 
for  street  Improvements  made  by  the  city 
of  Chicago.  Affirmed. 

Mason  &  Noyes  (F.  S.  Lenert,  of  counsel), 
for  appellants.  Charles  M.  Walker,  Corp. 
Counsel,  and  Armand  F.  Teefy,  Asst  Corp. 
Counsel,  for  appellee. 

PER  CURIAM.  This  Is  an  appeal  from 
the  county  court  of  Cook  county  to  reverse 
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a  Judgment  conOnning  a  special  assessment 
for  the  improvement  of  West  Van  Buren 
street,  Chicago.  Several  objections  were 
filed  by  appellants  to  the  confirmation  of 
the  assessment,  the  chief  question  thus  rais- 
ed being  "whether  or  not  the  assessment,  as 
made  and  returned,  Is  an  equitable  and  Just 
distribution  of  the  cost  of  said  improve- 
ment" between  the  public  and  the  property 
to  be  assessed.  Upon  the  trial  the  verdict 
of  the  Jury  on  all  issues  of  fact  submitted  to 
It  was  rendered  against  the  objectors,  all 
legal  objections  were  by  the  court  over- 
ruled, and  Judgment  of  confirmation  was 
thereupon  entered.  Upon  this  appeal  it  Is 
said  that  during,  the  trial,  when  the  objec- 
tion was  made  as  to  the  correctness  of  the 
apiKirtionment  of  costs  between  the  public 
and  property  owners,  this  objection  was 
overruled  by  the  court  upon  the  ground,  as 
stated  by  the  Judge,  that  that  question  was 
not,  under  the  decision  of  this  court  In  the 
case  of  City  of  Jacksonville  v.  Hamill,  178 
111.  235,  62  N.  B.  949.  open  to  review  by  the 
county  court.  Counsel  for  appellants  say 
the  court  made  the  following  statement 
with  reference  to  this  objection:  "On  the 
question  of  the  costs  of  the  Improvement, 
divided  between  the  property  owners  and 
the  city,  I  think  we  will  have  to  hold  to  the 
same  conclusion  we  reached  in  the  other 
cases.  I  don't  know  that  any  <Hie  is  going 
to  make  a  test  case,  but,  If  they  desire  to 
do  so  on  this  question,  make  your  proof,  so 
that  the  supreme  court  will  understand  that 
the  ruling  Is  purely  and  solely  in  overruling 
the  legal  ohjecttom  made  on  tiie  dedekm 
in  1TB  lU.,  62  N.  B.,  where  the  court  says 
that  this  court  has  no  right  to  IntOTfeie.  I 
think  they  oreriooked  the  section  of  the 
statute  on  that  question.  If  you  want  to 
protect  your  Interests,  I  shall  be  glad  to  let 
you  do  It  Present  your  evidence  In  as  con- 
CTete  a  shape  as  po^ble,  have  it  oTwniled, 
and  let  the  record  show  it  was  overruled 
purely  on  the  ctedslcm  In  178  111.,  62  N.  B.» 
The  question  wbl^  appellants  seek  to  raise 
on  this  appeal  Is  not  raised  on  fho  record  at 
all,  by  their  own  showing.  Bvidence  was 
Introduced  and  heard  by  the  court,  without 
objections  or  oceptlon,  on  the  question 
whether  the  cost  of  improvement  had  been 
prop«rly  apportioned.  The  court  overruled 
all  objections.  What  was  stated  by  the 
Judge  by  way  of  giving  a  reason  for  bto  de* 
cision  fumishee  no  basis  for  an  assignment 
of  em>r.  Counsel'  failed  to  follow  the  di- 
rections of  the  court  to  present  their  evl* 
dence,  "htive  it  overmled,  and  let  the  record 
show  It  was  overruled  upon  the  decision  In 
178  IIU  S2  N.  B."  The  abstract  of  the  rec- 
ord wholly  fails  to  show  that  the  Judgment 
of  confirmation  was  based  upon  any  con- 
struction of  the  decision  In  178  111..  62  N. 
B.,  or  that  the  error  insisted  upon  here  was 
properly  preserved  In  the  record.  The  Judg- 
ment of  confirmation  will  be  affiitned.  Af- 
firmed. 
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HART  et  al.  t.  WEST  CHICAGO  PARK 
COM'RS.i 

(Supreme  Court  of  Illinois.   June  21,  1900.) 

MUNICIPAL  CORPORATIONS— LOCAL  IMPROVE- 
UENTS  —ASSESSMENTS— CONFIRMATION— NO- 
TICE—DEPAULT-^PBAL— AFFIDAVIT— RIGHT 
OP  APPEAL  —  CONSTITUTION  —  RBASONABLS 
NOTICE. 

1.  Hnrd's  Rev.  St.  1887,  c.  24,  |  95,  pro- 
yidea  that  appeals  may  be  takea  to  the  su- 
preme court  Crom  judgments  ot  the  circuit 
court  confirming  assessments  for  local  improTe- 
ments.  Section  96  proTides  that  writs  ot  error 
may  issue  from  the  supreme  court  on  any  such 
judgment,  provided  uiat  the  application  for 
such  writ  be  accompanied  by  an  amdavit  show- 
ing that  the  applicant  did  not  receive  notice 
of  the  filing  of  such  assessment  for  confirma- 
tion, or  otherwise  learn  of  its  pendency,  until 
within  10  daya  previous  to  an  entry  of  appli- 
cant's default  therein.  Held,  that  the  provision 
of  section  96,  requiring  an  affidavit,  is  not  re- 
pugnant to  Const,  art.  6„  §  8,  providing  that, 
"appeals  and  writs  of  eiTor  may  be  taken  to 
the  supreme  court,"  or  to  Const,  art.  €,  S  19, 

Erovidmg  that  "appeals  and  writs  of  error  shall 
e  allowed  from  the  final  determination  of 
county  courts,  aa  may  be  provided  by  law."  in 
that  it  deprives  the  applioant  of  a  rijcht  of  ap- 
peal, as  such  proceedmgs  for  the  confirmation 
of  assessments  are  purely  statutory,  and  ap- 
peals therefrom  are  not  controlled  by  the  law 
relating  to  appeals  generally. 

2.  Hurd's  ReT.  St.  1897,  c.  24,  S  96,  pro- 
vides that  before  an '  appellant  from  a  judg- 
ment of  the  circuit  court,  confirming  an  assess- 
ment for  local  Improvements,  shall  be  entitled 
to  a  writ  of  error  from  the  supreme  court,  he 
stutll  make-an  affidavit  that  he  did  not  receive 
notice  by  mail  of  the  filing  of  such  assessment 
for  confirmation,  or  otherwise  learn  of  the 
pendency  thereof,  until  within  10  days  prior 
to  entry  of  hit  default  therein.  Section  41  pro- 
vides that  the  owners  of  ^ropei'ty  affected  by 
such  assessment  shall  be  given  1£  days*  notice 
of  an  application  for  confirmation  by  a  circular 
letter  sent  them  by  mail,  and  by  posting  notices 
in  the  neighborhood  of  the  improvement,  and  by 
publication  for  five  successive  days  in  a  daily 
newspaper.  Held,  that  the  clatise.  "or  oth- 
erwise learned  of  the  pendency,**  in  section  96, 
has  reference  to  the  tnree  modes  of  notice  re- 
cited in  section  44>  'and  to  require  an  appel- 
lant to  make  Qn  affidavit  that  he  did  not  re- 
ceive notice  or  learn  of  the  proceedings,  as 
provided  by  section  96,  ig  not  an  unreasonable 
restriction  of  bis  right  of  appoU. 

.  iSbgnider,  J.,  dinoitinff. 

Error  to  circuit  court.  Cook  ccHtntr;  C  Q. 
TTeeley,  Jndg& 

Application  ot  West  Chicago  parte  commis- 
sioners against  Hart  Bros,  and  others  for  con- 
firmation of  an  assessment  for  local  Improffr- 
ments.  From  a  Jvdgmait  by  default  In  favor 
of  plaintiffs,  defendants  bring  erroir.  Dls- 
^l»ed. 

George  W.  Wilbur,  for  plaintiffs  in  error. 
Francis  A.  Riddle,  H.  S.  Mecartney,  and 
Bnocb  J.  Price,  for  defendants  In  error. 

WILKIN,  J.  Plaintiffs  in  error  have  sued 
out  this  writ  to  reverse  a  judgment  of  the 
circuit  court  of  Cook  county,  entered  August 
25,  1898,  cooflrming  a  special  assessment 
levied  for  the  purpose  of  paying  for  an  im- 
provement on  Homan  avenue,  from  Lake 
street  to  Madison  street  in  the  dty  of  Chl- 
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eago.  PlalDtlfft  in  error  did  not  app^ir  when 
the  application  was  made  for  b  Judgment  con- 
firming the  assessment,  and  were  d^anlted. 
The  proceeding  for  the  special  assessment 
was  begun  on  June  6, 1398,  and  was  under  the 
act  of  the  legislature  in  force  July  7.  1897, 
entitled  "An  act  concerning  local  improve- 
ments." The  defendants  in  error  have  en- 
tered their  motion  to  dismiss  the  writ  of 
error  on  the  ground  that  plaintiffs  in  error 
failed  to  file  with  the  clerk  of  this  court,  with 
their  application  for  the  writ,  their  affldaTlta. 
or  those  of  their  agent,  as  required  by  sec- 
tion 96  of  the  said  act  of  1897.  That  motion, 
having  been  reserved  to  the  final  hearing  of 
the  cause,  presents  the  first  question  for  onr 
decision.  It  is  conceded  on  the  part  of  plain- 
tiffs in  error  that  no  such  affidavit  was  filed, 
but  It  is  insisted  that  the  statute  in  that  re- 
gard is  unconstitutionBl  and  void. 

Section  41  of  dinpter  24  (Hurd's  Rev.  St. 
1897,  p.  363).  in  r^ard  to  local  improremmts 
by  special  assessment  and  special  taxation, 
provides  that  the  assessment  roll  shall  con- 
tain a  list  of  all  the  lots,  blocks,  tracts,  or 
parcels  of  laud  assessed;  the  amount  against 
each;  the  names  of  pwsons  who  paid  the 
taxes  on  each  such  parcel  daring  the  last  pre- 
ceding calendar  year  in  which  taxes  were 
paid,  as  ascertained  upon  investigation  by 
the  officer  making  the  return,  or  nnder  his 
direction;  the  residefice  ot  the  persons  so 
paying  the  taxes,  if  the  same  can,  on  dili- 
gent Inquiry,  be  found,  etc;  and  tlien  re- 
quires notice  to  be  giTon  of  the  natore  of 
the  improrement,  of  the  pendracy  of  tbe  pro- 
ceeding, of  the  time  and  place  of  filing  the  pe- 
tition therefor;  ot  tbe  time  and  place  of  filing 
the  assMsment  ndl  therein,  and  of  the  time 
and  place  at  which  apidlcatlon  win  be  made 
tor  confirmation  of  the  assesament,  the  time 
to  be  not  less  -iban  16  days  after  the  nuUl* 
Ing  of  such  notices.  ''Such  notices  shall  be 
sent  by  mall  postiiaid  to  each  of  the  said 
sons  paying  the  taxes  on  the  respective  par- 
cels during  the  last  preceding  year  In  which 
taxes  were  paid,  at  his  resideoce  as  shown 
■  In  the  fuwessment  ron,  w,  it  not  shown,  then 
to  sttch  persons  so  paying  the  taxes,  directed 
generally  to  the  dty.  Tillage  or  town  in  which 
said  Improvement  is  proposed  to  tie  made." 

Section  44  reqnlres  tiie  petitioner,  in  ad- 
dition to  other -notices  laovided  for.  to  cause 
(It  least  15  days*  notice  to  be  given  priw  to 
the  time  at  which  the  confirmation  of  the 
assessment  wlU  be  sought,  by  posting  no- 
tices in  at  least  four  public  places  in  the  city 
or  village  In  the  neighborhood  of  the  pro- 
posed Improvement,  and  by  publishing  the 
same  at  least  five  successive  days  in  a  daily 
paper,  or.  If  no  dally  paper  Is  published  io 
said  dty,  village,  or  town,  and  a  weekly 
paper  is  published  therein,  then  at  least  once 
in  each  week  for  two  successive  weeks  in 
some  weekly  newspaper,  as  directed  by  nn 
order  of  the  court  entered  in  the  cause,  and. 
If  there  be  no  such  dally  or  weekly  paper, 
then  In .  some  newspaper  published  In  the 
county,  as  directed  by  the  court. 
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Section  .45  proTldeB  for  a  contEDoaDce  In 
case  IS  days  sliaU  not  bare  elapsed  betweoa 
the  first  pnblfctttlon  <sc  the  putting  op  of 
aocb  Botlces  and  the  day  fixed  In  said  no- 
tices fw  filing  objectlbns. 

Section  46  IB  as  follows:  "Any  person  In- 
terested In  any  real  estate  to  he-  affected  by 
such  assessment,  may  appear  and  file  objec- 
tions to  such  report,  by  the  time  mentioned 
tn  said  notice,  or  In  caae  of  Incomplete  notice 
then  as  specified  In  the  last  preceding  sec- 
tion, or  within  such  farther  time  as  the 
court  may  allow,  and  the  coprt  may  make 
such  order  In  regard  to  the  time  of  filing  sach 
objections  as  may  be  made  In  cases  at  law 
In  regard  to  filing  pleas;  but  no  prior  rule 
need  be  taken  therefor  imless  directed  by  the 
court.  As  to  all  lots,  blocks,  tracts  and  par- 
cels of  land,  to  the  assessment  of  which  ob- 
jections are  not  filed  within  the  time  afore- 
said, or  snch  other  time  as  may  be  ordered 
by  the  court,  default  may  be  entered,  and  the 
assessment  confirmed  by  the  court,  notwlth- 
standing  objections  may  be  pending  and  un- 
disposed of  as  to  other  property." 

By  section  85,  "appeals  from  final  Jadg- 
ments  or  orders  of  any  court  made  In  the 
proceedings  provided  for  by  this  act,  may  be 
taken  to  the  supreme  court  of  this  state,  in 
the  manner  provided  by  law,  by  any  of  the 
owners  or  parties  interested  tn  lands  taken, 
damaged  or  assessed  therein,  and  the  court 
may  allow  snch  an  appeal  to  be  taken  Jointly, 
and  upon  a  Joint  bond,  or  severally,  and  upon 
several  bonds,  as  mar  be  spaelfled  In  the  or- 
der allowing  the  same." 

Section  96  Is  ft »  follows  "Writs  of  error 
from  the  supreme  cburt  of  this  state  may  issue 
upon  any  snch  judgment  on  the  at^cation 
of  owners  or  parties  mteresteid  In  the  property 
affected  thereby,  as  shown  by  the  record,  at 
any  time  after  the  disposition  of  the  last  re- 
maining obJeetioDB  to  confirmation,  if  any, 
and  prior  to  the  first  day  of  June  following 
tbe  entry  of  snch  Judgment:  provided,  that  if 
the  warrant  for  collection  as  to  any  parcel 
be  not  returned  delinquent  In  any  year  before 
April  first,  or  certlffied  directly  to  Ui«  gen»ul 
<^cer  anthorlzed  by  law  to  obtain  Judgment 
thereon  by  Aprif  fifteenth  -c^  ■  sach-  year,  a 
-writ  of  error  aa  to-Bocta  ptfoel  may  be  sued 
ont  at  any  time  before  June  first  In  the  year 
in  which  the  same  Is  so  returned  <w  certified: 
«ttd,  provided  fnTthn*.  that  In  every  case  thrae 
shall  be  filed  with  the  clerk  of  the  supreme 
court,  with  the  application  of  sqch  writ,  an 
affldavtt  by  the  plaintiff  In  error,  or  bis  agent, 
setting  forth  the  time  when  snch  warrant, 
as  to  snch  property;  waa  returned  delinquent 
or  so  certtfled;  and  further  setting  frath  ttiat 
the. person  to  irtiom  such  notlee  of  the  flllitg 
of  asaeasment  roll  as  to  such  property,  as 
flhown  1^  the  reconl,  did  not  recdre  the 
flame,  or  otherwise  learn  of  the  pendency 
of  the  proceedings  fbr  the  confirmation  of 
«ald  assessment  untl!  lees  than  ten  days  he- 
Awe  the  entry  of  default  against  his  aald 
property  In  the  court  below." 

The  contention  of  connad  for  plalntUTs  la 


error  Is  that  the  provisos  of  this  section  de- 
prive them  of  a  constitutional  right  to  a  writ 
of  error,  and  that  the  provisions  are  therefore 
v(rid.  If  this  position  could  be  sustained.  It 
would  necessarily  follow  that  the  whole  of 
section  96  would  be  Invalid,  and  the  result 
would  be  that  the  act  made  no  provision 
whatever  for  the  prosecution  of  writs  of  er- 
ror to  this  court.  It  Is  well  settled  by  our 
ivevlous  decisions  that  where  a  proceeding  Is 
purely  statutory,  as  this  Is.  a  writ  of  error  is 
not  a  writ  of  right,  where  the  legislature  has 
seen  fit  to  provide  otherwise.  In  Hall  v. 
Thode,  75  111.  178,  which  was  a  proceeding 
to  contest  an  election,  Justice  Breese  said: 
"Plaintiff  in  error  contends  that  the  writ  of 
error  Is  a  writ  of  right  and  that  the  legis- 
lature has  in  no  manner  inhibited  bringing 
It  to  review  the  decision  of  an  inferior  court 
of  record.  This  court  has  repeatedly  held 
that  the  writ  of  error  Is  a  writ  of  right  but  It 
baa  never  held  the  legislature  was  powerless 
to  limit  its  Issuance.  The  general  principle  Is 
undoubtedly  correct  that  a  final  Judgment  of 
an  inferior  court  of  record  Is  subject  to  review 
by  this  court  on  a  writ  of  error,  except  In 
cases  where  the  legislature  has  otherwise 
provided.  The  question,  then,  is,  has  the  leg- 
islature otherwise  provided,  in  cases  like  this, 
to  procure  a  review  of  tb6  Judgment  of  the 
county  court?  These  proceedings  are  pure- 
ly statutory,  having  no  vigor  outside  of  the 
statute,  and  it  Is  an  unvarying  principle  that 
the  requirements  of  the  statute  must  govam 
and  control  them.  By  section  123,  c  46,  tit. 
'Ejections'  (Rev.  St.  1874).  it  Is  provided:  'In 
all  cases  of  contested  elections  the  circuit 
courts  .or  county  courts,  appeals  may  be  tak- 
en to  the  supreme  court  In  the  same  manner 
and  upon  like  conditions  as  Is  provided  by  law 
for  taking  apjieals  in  cases  In  chancery  from 
the  circuit  courts.*  Here  is  a  specific  remedy 
provided  In  a  specific  case,— not  one  arising 
In  the  usual  course  of  litigation,  but  excep- 
tional. It  Is  a  familiar  principle  tn  such 
cases,  where  the  organic  or  statute  law  has 
given  a  specific  remedy,  that  remedy  must 
be,  pursued.  In  contested  elections  before  a 
couqty  court  the  remedy,  and  the  only  one, 
to  correct  a  supposed  error  In  the  Judgment 
is  by  appeal,  and  this  remedy  can  alone  be 
Invoked.  Had  not  this  remedy  by  appeal 
beoi  spedallgr  provided,  there  could  be  no 
doubt  a  writ  of  error  would  He.  In  our  opin- 
ion, this  special  provision  has  taken  away, 
by  a  reasonable  Implication,  the  remedy- by  er- 
ror. There  is  nothing  shown  In  this  case  pre- 
venting the  aggrieved  party  from  taking  an 
appeal,"— dting  authorities,  and  condndlng 
with  the  language:  "This  proceeding  not  be- 
ing aocordhig  to  the  course  of  the  common 
law,  but  statutory  merely,  must  be  governed 
by  the  law  prescribed  for  such  proceedings. 
We  are  clear,  on  reason  and  authority,  ^t 
a  writ  of  error  does  not  Ue  In  this  case,  and 
according  the  writ  is  dismissed." 

Upon  a  fun  review  of  authorities,  the  right 
to  a  writ  of  error  was  defined  In  Halnea  t. 
People.  97  IlL  161.  where  wa  lald  (pace  176). 
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**From  this  review  of  the  anthorltleB  it  la 
dear  tbat  a  writ  of  error  lies  In  this  state 
from  either  this  court  or  the  appellate  court 
to  all  inferior  courts  of  record,  for  the  pucpose 
of  rerlewing  their  final  detenninatlonB  In  all 
cases  Involving  property  rights  or  personal 
liberty,  where  no  appeal  Is  given  from  such 
Inferior  court  of  record  to  some  taitermediate 
court  or  to  this  court;  and,  turthomore,  that 
thto  right  exists  independently  of  any  stat- 
utory or  constitutional  provisions,  by  force 
of  the  common  law.  In  all  cases  in  whldi 
the  jurisdiction  of  such  inferlcff  court  is  exer- 
cised acocnrdlng  to  the  course  of  the  common 
law,  and  in  the  latter  class  of  cases  the  writ 
lies  to  the  circuit  courts,  whether  an  appeal 
is  given  or  not.  Where  an  appeal  Is  glvai 
it  Is  to  be  regarded  as  merely  cumulatlTe. 
In  addition  to  the  authorities  already  cited, 
the  conclusion  here  reached  is  supported  by 
the  following  cases:  Peak  v.  People,  76  111. 
280;  VlUage  of  Hyde  Park  v.  Dunham,  85 
UL  568.** 

Again,  hi  Kingsbury  v.  Sperry,  119  III.  279, 
10  y.  BL  8,  where  It  was  sought  by  writ  of 
error  to  reverse  an  order  of  the  county  court 
allowing  a  guardian  to  mortgage  his  ward's 
real  estate,  Jutloe  Scholfletd,  speaking  for 
the  court,  said  Cpage  282,  119  111.,  and  page 
9. 10  N.  B.):  *1t  Is  not  claimed  tbat  the  conn- 
^  court.  In  making  the  orders  questioned, 
was  in  the  exerdse  of  a  Jurisdiction  accord- 
ing to  the  course  of  the  common  law.  On 
OxB  contrary,  it  is  dear  that  the  Jurisdiction 
exercised  waa  unknown  to  the  common  law 
and  was  purely  statutory.  In  such  cases, 
where,  as  here,  an  appeal  is  glvai  to  the  chv 
cult  court,  a  writ  of  eRor  does  not  lie  fkom 
this  conrt,"— dtlng  authorities.  The  writ  of 
error  in  that  case  was  also  dismissed.  In  Al- 
lerton  v.  Hopkins,  160  lU.  43  N.  B.  TBS, 
we  again  held:  "Where,  in  a  aipecial  8tatn< 
tory  proceeding,  one  form  of  review  is  spe- 
cifically given,  all  other  forms  of  review  are 
excluded,"— dtlng,  among  other  authorities, 
Hall  V.  Thode,  supra. 

Under  these  authorities  there  can  be  no 
question  that  the  legislature  had  the  right. 
In  the  statutory  proceeding  to  levy  a  special 
assessment  to  pay  for  a  local  Improvement, 
to  provide  for  an  appeal  as  the  only  means 
by  which  the  proceeding  could  be  reviewed; 
and  If,  as  contended  by  counsel  for  plain- 
tiffs In  error,  we  should  bold  section  96  Il- 
legal and  void,  the  only  result,  as  before 
stated,  woold  be  that  no  writ  of  error  could 
be  prosecuted  from  this  court  We  do  not, 
however,  agree  with  counsel  In  their  con- 
tention that  said  section  is  unconstitutional. 
Bven  where  a  proceeding  Is  according  to 
the  course  of  the  common  law,  and  a  writ 
of  error  Is  a  writ  of  right,  still  the  legisla- 
ture has  power  to  restrict,  regulate,  and  at- 
tach conditions  to  its  exercise.  7  Enc.  Pi.  & 
Prac.  827.  It  was  evidently  the  purpose  of 
the  legislature  In  giving  the  right  of  appeal, 
and  also  the  right  to  a  writ  of  error,  to  guar- 
anty to  all  parties  the  right  to  have  the 
Judgment  of  confirmation  reviewed  by  this 


court,  and  at  the  same  time  avoid  the  em- 
barrassment which  might  arise  from  un- 
reasonable delay  by  parties  in  availing  them- 
selves of  these  rights.  By  section  46,  where 
objections  are  filed,  there  Is  a  trial  by  the 
court,  and  no  good  reason  could  be  shown 
why  the  party  complaining  of  the  Judgment 
should  not  take  his  remedy  by  appeal.  If, 
however,  no  objections  are  filed,  and  still  a 
party  has  had  ample  notice  of  the  time  and 
place  when  the  Judgment  of  confirmation 
win  be  asked,  there  is  no  reason  why  he 
should  not  also  avail  himself  of  the  right  of 
appeal;  but,  *lf  he  has  not  had  at  least  10 
days'  actual  notice  of  that  time  and  place, 
it  Is  by  legislative  expression  bat  reason- 
able that  should  have  the  right  to  prose- 
cute his  writ  of  error,  upon  the  conditions 
and  with  the  limitations  set  forth  In  the  pro- 
visos in  section  96. 

It  is  said  that  It  Is  unreasonable  to  reqidre 
a  party  to  make  an  affidavit,  as  a  condition 
precedent  to  his  right  to  the  writ  ^f  enor, 
that  be  had  not  in  any  manner  learned  ei 
the  pendency  of  the  proceeding  for  the  cm 
filming  of  said  assessment  until  less  than 
10  daya  before  the  entry  of  default  against 
his  said  property  In  the  court  below.  We  do 
not  think  It  necessary  to  place  such  a  con- 
struction npmi  the  language  of  the  statntb 
As  above  shown,  three  modes  of  giving  no- 
tice are  provided  by  the  statute,  and  we 
fhink  language,  "or  otherwise  learned  of 
the  pendmcy,"  etc,  mrans  learned  In  aome 
one  of  the  modM  prescribed  by  statute. 
The  contention  of  counsel  for  plaintlfl  In 
error  that  these  provisos  are  unreasonable 
Is  not,  In  our  (^nion,  tenable.  We  see  no 
diflicolty  whatever  In  parties,  who  will  ex- 
ercise proper  diligence,  availing  themselves 
of  the  right  to  have  Judgmente  of  confirma- 
tion rendered  against  their  property  review- 
ed, either  by  appeal  or  writ  of  error,  nndei 
tb»  provisions  of  this  statute.  The  writ  of 
error  will  accordli^cly  be  dismissed.  Writ 
dismissed. 

MAOBUDER,  J.  (dlraentlng).  The  mo- 
tion to  dismiss  the  writ  of  error  Is  based 
upon  the  ground  that  th^  plaintiffs  In  error 
failed  to  hie  with  the  derk  of  this  court  the 
affidavit  required  by  section  96  of  the  "Act 
concerning  local  Improvements,"  approved 
June  14,  1897.  Bess.  Laws  1897,  p.  IM 
Section  96  provides  that  writs  of  error  from 
the  supreme  court  of  the  state  may  issue 
upon  any  final  Judgment  of  any  court  en- 
tered in  the  proceedings  provided  for  by  the 
act,  on  the  application  of  the  owners  or 
parties  interested  in  the  property  affected 
thereby,  as  shown  by  the  record,  etc.;  but 
said  section  96  contains  two  provisos.  The 
second  proviso  le  "that  in  every  case  there 
shall  be  filed  with  the  clerk  of  the  supreme 
court,  with  the  application  of  such  writ,  an 
affidavit  by  th$  plaintiff  In  error,  or  his 
agent,  setting  forth  the  time  when  such  war- 
rant, as  to  such  property,  was  returned 
delinquent,  or  so  certified;  and  further  stt- 
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tlnf  fortb  tbat  the  person  to  whom  such 
notice  fa  the  filing  ot  aaseuiuent  roll  as  to 
BiKdi  propertr,  as  shown  1^  ttie  record,  did 
not  reo^re  the  same,  or  otborrlse  learn  of 
the  pendencr  ot  the  proceedings  for  the  con- 
flcmation  of  said  assesement  until  lees  than 
ten  days  befwe  the  entry  of  default  against 
bis  said  property  In  the  court  below."  It 
wUl  be  noticed  that  the  persm  ref«<red  to 
In  the  last  clause  of  the  proTlso  is  not  prop* 
eriy  described,  by  veason  of  the  omission  of 
the  words  **waB  sent,"  after  the  words  "as 
shown  by  tile  record."  If  the  omitted  words 
be  BoppUedi  the  proviso  conditions  the  right 
.  of  the  plaintiff  in  error  to  hare  the  writ  of 
nror  teaued  upon  the  filing  of  the  affidarlt 
therein  mentioned.  Bvldently  the  ihtotIso 
refers  back  to  the  reqnir«nent  In  r^rd  to 
the  notice,  which  is  found  In  section  41  of 
the  act 

Section  ti,  prorldes  that  "notice  shall  be 
given  of  the  nature  of  the  improremoit  of 
the  pendewT  of  said  proceeding,  of  Ibe  time 
and  place  of  filing  the  petition  therefor,  of  the 
time  and  place  of  filing  the  assessment  roil 
therein,  and  of  the  time  and  place  at  itliich 
application  will  be  made  for  confirmation  of 
the  assessment,  the  same  to  be  not  less  than 
flfteot  days  after  the  mailing  of  such  notices. 
Such  notices  shall  be  sent  by  mall  postpaid 
to  each  of  the  said  persons  paying  the  taxes 
im  the  respectiTe  parcels  during  the  last  pre- 
ceding year  in  which  taxes  were  paid,  at  tils 
residence  as  shown  in  the  assessment  roll,  or, 
if  not  shown,  then  to  such  person  so  inylng 
the  taxes,  directed  generally  to  the  city,  vil- 
lage or  town  in  which  said  im^vement  is 
proposed  to  be  made.  Such  notice  shall  state 
the  amoont  assessed  to  the  person  to  whom 
the  same  is  directed  for  the  improvement 
proposed,  the  total  amonnt  of  the  cost  of  said 
Improvement,  and  tiie  total  amonnt  assessed 
BS  benefits  npm  the  public.  An  affidavit 
shall  be  filed  before  the  final  hearing  showing 
a  compliance  with  the  requirements  of  this 
section,"  etc.  By  section  41  notices  are  re- 
quired to  be  sent  by  mall  not  less  than  IQ  days 
before  aiipllcation  ift  made  for  confirmation 
of  the  assessment  and  an  affidavit  that  said 
notices  have  been  so  sent  must  be  filed  be- 
fore the  final  Iiearlng. 

The  effect  of  the  second  proviso  to  section 
06  Is  that  the  plaintiff  In  error,  as  a  condi- 
tion precedent  to  the  Issuance  of  a  writ  of 
error,  must  file  with  the  clerk  of  the  supreme 
court  an  affidavit,  setting  forth  tbat  the  per- 
son to  whom  the  notice  aforesaid  was  sent 
did  not  receive  the  same,  or  otherwise  learn 
of  the  pendency  of  the  proceedings  for  the 
confirmation  of  said  assessment,  until  less 
than  10  days  before  the  entry  of  default 
against  his  property. 

It  will  be  observed,  In  the  first  place,  that 
the  affidavit  mentioned  in  the  last  clause  of 
the  proviso  has  reference  only  to  Judgments 
by  default,  although  the  requirement  of  the 
first  clause  of  the  proviso  Is  that  the  affidavit 
shall  be  filed  In  "every  case";  that  Is,  In  a 
case  where  the  jo^ment  Is  rendered  after 


appearance  Is  ^tered,  and  objections  are 
filed  and  overruled,  as  well  as  In  a  case 
where  there  is  no  appearance,  and  default 
Is  taken.  The  condition  thus  imposed  as  a  pre- 
liminary to  the  issuance  of  a  writ  itf  error  is  a 
very  remarkable  one.  The  affidavit  Is  reqnli^ 
ed  to  be  filed  with  the  clerk  ot  the  suiffem^ 
court  and  with  the  appUcation  for  the  writ 
of  error.  It  must  appear  from  the  affidavit 
that  the  person  seelting  a  review  by  writ  of 
error  of  the  Judgment  by  default  agaiiwt  his 
property  not  only  nerex  received  the  notice 
which  is  required  to  be  sent  to  him  by  mall, 
but  also  that  he  never  in  any  otiier  way 
learned  of  the  pendency  of  the  proceedings 
for  confirmation  of  the  assessment,  nntil  less 
than  10  da^  before  the  entry  of  default. 
Unl^  he  can  swear  that  he  never  received 
the  notice  sent  by  mail,  or  In  uiy  other  way 
learned  of  the  pendency  of  the  proceedings, 
he  cannot  obtain  a  writ  of  error  for  the  pur- 
pose of  reviewing  tiie  Judgment  The  facts 
which  the  aflldavlt  is  thus  required  to  set  up 
are  not  facts  which  appear,  or  can'  appear, 
in  the  record  (tf  the  lower  court,  showing  the 
proceedings  therein. 

Under  section  41,  when  there  is  filed  In  the 
Iowa:  court  an  affidavit  that  the  notices  bare 
been  sent  by  mall  at  the  required  time,  and 
that  the  other  reqnhvments  tiave  been  com- 
piled with,  the  court  below  has  jurtsdlction 
to  render  Judgment.  The  affidavit  of  the 
sending  of  the  notices  is  the  proof  npoo 
which  the  trial  court  acts.  Proof  of  the  mail- 
ing of  notices,  properly  addressed,  is  prima 
facie  evidence  that  th^  were  received  by  the 
parties  to  whom  they  were  addressed.  Blck* 
erdlke  v.  AUen,  157  HI.  95.  41  N.  B.  740,  29 
li.  R.  A.  782;  Meyer  v.  Krohn,  114  lU.  674. 
2  N.  B.  496:  Young  v.  Ctepp.  147  HI.  176,  32 
N.  B.  187.  35  N.  B.  372.  The  court  below  Is 
authorized,  when  the  affidavit  of  the  mailing 
at  the  notices,  aa  required  by  statute,  is  filed, 
to  assume  that  tiie  notices  have  been  received 
by  the  property  owners.  The  question  wheth- 
er they  were  actually  received  as  a  matter  of 
f&ct  Is  a  question  which,  under  the  statute, 
cannot  arise  upon  the  record  in  case  of  a  Judg- 
ment hy  default.  Therefore  the  party  apply- 
ing for  a  writ  of  error  must  swear  to  a  fact 
which  Is  not  in  the  record  sought  to  be  re- 
viewed, but  which  is  a  new,  independent  und 
outside  fact. 

It  Is  not  sufficient,  however,  that  the  party 
applying  for  the  writ  did  not  receive  the  no-' 
tice  mailed  to  him.  He  most  swear  that  he 
never  otherwise  learned  of  the  pendency  of 
the  proceedings.  It  a  property  owner,  10 
days  or  more  before  tiie  entry  of  default 
against  his  property,  should  happen  to  hear 
upMi  the  street  that  assessment  proceedings 
were  pending  against  it,  he  conld  not  procure 
a  writ  of  error  under  this  statute,  because 
be  could  not  conscientiously  swear  that  he 
had  not  learned  of  the  pendency  of  the  pro- 
ceedings against  his  property.  It  is  the  plalft 
meaning  of  the  proviso  that  If  he  had  learn- 
ed of  the  pendency  of  the  proceedings  at  the 
time  vpecifled,  he  should  have  gone  Into  the 
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trial  court,  and  Altered  hlB  appearance,  and  fil- 
ed tilB  ol^ections  to  the  entry  (rf  judgment  It 
hat  generally  been  sappoaed'  that  It  Is  the 
duty  of  the  plaintiff  In  a  lawaolt  to  have 
process  issued  and  served  upon  the  defendant 
No  man  is  obliged  to  go  Into  court  and  enter 
his  an>earance  berause  he  has  learned  that 
a  suit  Is  pending  agtinst  him.  It  Is  time 
enough  for  him  to  do  so  when  sndi  process 
as  the  law  requires  has  been  served  upon  him. 
The  second  proTlao  to  said  section  90  requires 
the  pn^erty  owner  against  whose  property 
Judgment  by  default  has  been  entered  to  sub- 
mit to  the  loss  of  the  right  to  a  review  of  the 
Judgment  by  writ  of  error  ss  a  penalty  for 
not  g<Ang  into  court  and  enterii^c  bis  appear- 
ance yrh&n  he  has  learned  that  proceedings 
are  pending  against  his  property.  According 
to  the  terms  of  this  proviso,  the  Judgment  by 
default  rendered  against  the  property  may  be 
absolutely  void  for  want  of  Jurisdiction  In  the 
court  rendering  It  and  yet,  unless  the  owner 
can  make  the  affidavit  required  by  the  proviso, 
he  will  be  without  power  to  have  the  Judg- 
ment reviewed  by  writ  of  error. 

It  iB  true  that  no  man  has  a  vested  right 
In  a  remedy,  and  that  while  the  writ  of  error 
la,  In  most  cases,  a  writ  of  right  at  common 
law,  yet  It  may  be  limited  or  regulated  by 
statute,  unless  the  constitution  prohibits.  But 
the  constitution  ot  this  state  recognizes  the 
rli^t  of  litigants  to  tafee  their  cases  to  the 
supreme  court  by  writ  of  error,  because  sec- 
tion 8  of  article  6  of  the  constitution  says 
that  "appeals  and  writs  of  error  may  be  takeu 
to  the  supreme  court,  held  In  the  grand  di- 
vision in  which  the  cause  Is  decided,  or,  by 
consent  of  the  parties,  to  any  other  grand  dl* 
vision."  Section  19  of  article  6  of  the  constitu- 
tion provides  that  "appeals  and  writs  of  error 
shall  be  allowed  fr6m  the  final  detennlnatlon 
of  county  courts,  as  may  be  provided  by  law." 
The  present  assessment  proceeding  was  in- 
stituted In  the  circuit  court,  and  the  judg- 
ment of  confirmation  here  under  consideration 
was  rendered  by  the  circuit  court. 

In  Dnlinown  Heirs  of  Langworthy  v.  Baker, 
23  111.  430,  we  said  (page  433):  "A  writ  of 
error  is  a  writ  of  right  by  the  common  law, 
and  lies  in  all  cases,  civil  and  criminal,  ex- 
cept capital  cases,  but  can,  of  course,  be 
regulated  by  statute.  It  is  admitted  that  a 
writ  of  error  can  be  prosecuted  to  the  cir- 
cuit court  to  bring  up  Its  proceedings  for  re- 
view in  the  supreme  court.  That  Is  express- 
ly provided  for  by  statute,  and  without  the 
statute  It  could  be  prosecuted  as  a  writ  of 
right  belonging  to  all  persons,  unless  ex- 
pressly inhibited  by  statute."  In  Schlatt- 
weller  v.  St.  Clair  Co.,  63  III.  449,  we  said: 
'The  right  to  ap[>eal  or  to  sue  out  a  writ  of 
error  Is  a  constitutional  right  and  must  he 
allowed  when  claimed."  In  Haines  v.  Peo- 
ple, 97  IlL  161,  we  held  that  the  right  to  a 
writ  of  error  exists  Independently  of  any 
statutory  or  constitutional  provisions  by  force 
of  the  common  law  In  all  cases  In  wblcb  the 
Jurisdiction  of  tlie  Inferior  court  is  exercised 


according  to  the  conrse  of  the  oommon  law, 
and  that  In  the  latter  class  of  caaes  tbe  writ 
of  error  lies  to  the  dreult  courts,  whether 
an  appeal  is  given  <nr  not;  the  appeal,  when 
given,  being  regarded  as  merely  cnmiilatlve. 

But  while  it  may  be  admitted  that  the  to- 
suance  of  tht  writ  nuiy  be  r^nlated  bj  stat- 
ute, as  was  held  in  Peak  t.  People,  76  ID. 
289,  yet  It  cannot  be  onreasonaUy  restricted 
by  statute  law.  The  remedy  cannot  be  en- 
tirely swept  away,  or  rendered  utterly  In^- 
fectlve,  by  an  unreasonabto  legislative  enact- 
ment 2  Enc.  PL  &  Prac.  p.  16,  and  cases 
referred  to  In  notes;  Branson  v.  Stodabaker. 
133  Ind.  152,  33  N.  B.  98;  People  r.  Bldi- 
mond.  16  Cola  281.  26  Pac.  929.  In  Gase  v. 
Stewart.  127  IlL  207,  19  N.  E.  702,  we  said: 
"A  law  which  would  deprive  the  party  of 
all  legal  remedy,  or  Impose  Impossible  con- 
dltions  to  the  assertion  of  his  right  would 
necessarily  be  void."  Section  2  of  article  6 
ot  the  constitution  provides  that  the  supreme 
court  of  the  state  "shall  liave  original  Juris- 
diction in  cases  relating  to  the  revenue.  In 
maudamns  and  habeas  corpus,  and  appellate 
Jurisdiction  In  all  other  cases."  When  a  writ 
of  error  Is  Issued  by  this  court  It  Is  Issued 
in  pursuance  of  the  exercise  by  the  court  of 
Its  appellate  Jurisdiction.  The  writ  Is  lasned 
from  a  court  of  aiqwUate  Jurisdiction,  direct- 
ed to  the  Judge  of  a  court  of  record,  requlr* 
lug  blm  to  remit  to  the  appellate  court  the 
record  of  the  action  before  him.  In  wlildi  a 
final  Judgmoit  has  beea  axtend,  in  order 
that  examination  may  be  made  ot  certahi 
errors  alleged  to  have  been  committed,  and 
that  the  Judgment  may  be  corrected,  re- 
versed, or  affirmed,  as  the  case  may  require. 
7  Bnc.  PL  &  Prac  p.  82a  The  object  of  the 
writ  is  to  bring  up  for  consideration  errors 
committed  by  the  court  below.  Appellate  Ju- 
risdiction Is  the  authority  of  the  superior 
tribunal  to  reverse,  correct,  or  affirm  the  de- 
cisions of  the  Inferior  tribunal  where  the 
cases  are  brought  before  the  superior  court 
pursuant  to  law.  The  record  Is  the  source 
from  which  appellate  tribunals  obtain  their 
knowledge  of  the  facte  involved  In  the  con- 
troversy between  the  parties,  and  of  the  ques- 
tions upon  wbidi  It  Is  their  duty  to  pronounce 
Judgment.  Elliott  App.  Proa  «  16,  186,  187. 
The  record  imports  absolute  verity,  and  can- 
not be  varied,  contradicted,  or  affected  by  ex- 
trinsic evidence,  nor  can  the  parties  make  a 
record  by  agreement  or  by  the  ffilng  (rf  affi- 
davits. Id.  As  the  writ  of  error  la  Issued 
In  the  exercise  of  appellate  Jurisdiction,  and 
as  such  appellate  Jurisdiction  can  only  be  ex- 
ercised upon  the  facts  and  qu^tlons  pre- 
sented by  the  record,  new  and  outelde  facta 
presented  by  affldavlte-  have  no  place  In  an 
appellate  tribunal  In  connectioi  with  a  writ 
of  errw. 

The  exercise  of  original  Jurisdiction  by  this 
court  is  limited  to  cases  relating  to  the  reve- 
nue and  to  mandamus  and  habeas  corpus. 
The  legislature  has  no  power  to  alter  the 
nature  of  the  ]urisdl($ini  and  dnttes  of  the 
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npniM  coDXt  o(  tlM  Maib  Fw^  t.  Bldi- 
mondt  nipra.  It  cannot  clothe  the  sopreme 
court  -with  otlglna]  JnrlskUctUtn  In  cuea  where 
the  power  to  exercise  avxih  original  jnriidlc- 
tltm  iB  not  conferrod  by  the  constltntlcaL  By 
the  proviso  now  under  consldmtton,  an  affl- 
daTlt  requiring  oatittde  facts,  not  found  In 
the  record^  to  be  set  ap  therein,  moat  be 
filed  with  tbe  clerk  of  this  court  Who  Is  to 
determine  tbe  sufficiency  of  the  aiBdavit,  and 
whether  Its  contents  and  statements  are  such 
as  are  required  by  the  statute?  Whether  the 
Issuance  of  the  writ  Is  a  mere  ministerial  act. 
to  be  performed  by  the  clerk  of  the  court, 
or  whether  Its  Issuance  la  a  judicial  fuocCion, 
to  be  exercised  by  the  court  Itself,  It  1b  not 
necessary  to  Inquire.  In  either  case,  the  pro- 
viso requires  the  consideration  of  other  mat- 
ters than  are  presented  by  the  record  (tf  tiie 
proceedings  of  the  lower  court  Therefore 
tbe  Issuance  of  tbe  writ  under  the  conditions 
prescribed  in  the  ifroTlao  In  question  Is,  to 
a  certain  extent,  the  exercise  of  original,  and 
not  of  appellate,  Jurisdiction.  If  a  writ  of 
error  Is  Issued  for  the  purpose  of  bringing 
up  for  tbe  consideration  of  this  court  errors 
appearing  In  the  record  of  the  lower  court, 
It  cannot  be  said  that  this  court  or  its  clerk 
can  properly  consider  the  question  whether 
the  parl7  applying  for  the  writ  received  the 
statutory  notice  above  referred  to,  mall, 
or  not  or  the  question .  whether  said  par^ 
In  any  other  way  learned  of  the  pendency 
ot  the  proceedings  for  the  confirmation  of 
the  assessment  because  these  queBtlons  In 
uo  way  relate  to  any  error  appearing  In  the 
record  of  the  proceedings  of  the  lower  court 
Therefore  tbe  proviso  In  question  not  only 
Imposes  Impossible  conditions  upon  tbe  asser^ 
tlou  of  the  right  to  a  writ  of  error,  but  it 
seeks  to  Impose  upon  this  tribonal  duties 
properly  belonging  to  a  court  of  original  Ju- 
risdiction, In  a  matter  where  appellate  Juris- 
diction only  Is  Invoked.  It  follows  that  the 
second  proviso  of  said  section  96  la  Invalid. 
Accordingly,  the  failure  of  the  plaintHTs  In 
error  to  file  the  afSdavlt  required  by  tbe  pro- 
viso constitutes  no  sufficient  ground  for  dls- 
mlsaii^  the  writ  of  error,  and  therefore  tbe 
motion  to  dismiss  tbe  writ  ought  to  be  over- 
ruled. 


(188  III.  ttl) 

OSGOOD  T.  SKINNBH  et  sl.i 

(Sapreme  Conrt  of  Illinois.   Jane  21.  1900.) 

APP8AL  AND  ERROR— KRRORB  OF  UIV— RB- 
TRIAIr-REBUND-FINAL  JUDGMENT  —  JVDQ- 
HENTS  RETIBWABLS  —  JITBT— WAITSR  —  RS- 
TRIAL. 

1.  When  the  appellate  court  reverses  a  judg- 
ment for  errors  ot  law  of  sach  a  natore  thot 
they  can  be  corrected  on  a  retrial,  it  Is  the  duty 
of  that  court  to  remand  the  cause  and  award  a 
new  trial:  and  It  Is  error  to  remand  the  cause 
to  the  trial  eonrt  with  lastructlons  to  eMer 
judgmeot  for  the  saccesafiil  pai-ty. 

2.  A  jadgment  of  the  appellate  conrt  w.hic& 
merely  reverses  the  Jucl(rment  of  the  trial  coiirt 
and  remands  the  cause  for  retrial  Is  not  a  final 
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iudgmeot  from  whl<^  an  appeal  nuy  be  taken 

to  the  supreme  conrt 

5.  Under  Practice  Act  I  90,  providing  that 
If  final  Judgment  or  decree  be  rendered  In  a 
cause  In  the  appellate  conrt  or  if  the  judg- 
ment, order,  or  decree  of  the  appellate  court 
be  such  that  no  further  proceedmgs  can  be 
had  in  the  court  below,  except  to  carry  into 
etEect  tbe  mandate  of  the  appellate  court,  any 
party  to  such  cause  shall  be  permitted  to  re- 
move the  same  to  the  suprnne  court,  a  judg- 
ment of  the  appellate  court  reversing  a  judg- 
ment in  favor  of  defendant  for  an  error  of 
law,  and  remanding  the  cause  to  the  trial  conrt 
with  instractiona  to  enter  a  judgment  In  favor 
of  plaintUE,  Is  reviewable  by  the  supreme  court 

4.  The  waiver  of  a  Jury  Is  eshansted  by  the 
trial  and  review,  and,  where  a  case  proper^ 
cognizable  by  a  Jury  is  reversed,  and  remand- 
ed by  an  appellate  court  for  retrial,  the  par- 
ties are  entitled  to  a  jury  trial. 

6.  Practice  Act  1  80,  providing  that  In  all 
cases  of  appeal  the  supreme  conrt  or  appellate 
court  may-  ^ve  final  judgment  and  issue  execu- 
tion, or  remand  the  cause  to  the  inferior  court 
in  order  that  an  execution  may  be  there  issued, 
or  that  other  proceedings  may  be  had  therein, 
does  not  authorize  a  jiidsment  by  tbe  appellate 
court  reversing  a  judgment  in  favor  of  detead- 
ant  for  an  error  of  law,  and  remanding  the 
cause  to  the  trial  court  with  inatructious  to  en- 
ter a  judgment  in  favor  of  plafntiff. 

Error  to  appellate  court  First  district 
Action  by  John  Skinner  aAd  another 
against  J.  C.  Osgood.  From  a  Judgment  of 
the  appellate  court  (S3  HI.  App.  4o4)  revers- 
ing a  Judgment  in  favor  of  defendant  and 
remanding  the  cause  with  directions  to  enter 
a  Judgment  In  favor  of  plaintiffs,  defendant 
brings  error-  Reversed. 

Chester  M.  Dawes  and  Wm.  HcNett  for 
plaintiff  In  error.  John  S.  Winter  and  Orat- 
ty,  Jarris  ft  Cleveland.,  for  defendants  In 
error. 

CABTWRIGHT,  J.  John  Skinner  and 
William  H.  Bmerson,  the  defendants  In  er- 
ror, suing  for  tbe  use  of  tbe  said  John  Skin- 
ner, brought  their  action  of  assumpsit  In 
tbe  circuit  court  of  Cook  counry  against  J. 
C.  Osgood,  plaintiff  in  error,  to  recover  the 
par  value,  with  Interest  of  325  sbares  of 
capital  stock  of  the  Wbltebreast  Fnel  Com- 
pany, a  corporation  of  the  state  of  Iowa. 
Tbe  action  was  upou  a  contract  in  writing 
executed  by  said  parties,  which  recited  that 
defendant  had  bought  from  plaintiffs  certain 
coal-mluing  properties  in  Fulton  county.  III., 
for  the  agreed  consideration  of  9100,000, 
which  was  paid  in  part  by  tbe  delivery  to 
the  plaintiffs  of  G50  shares  of  paid  capital 
stock  at  their  par  value  of  f6'>.000,  and  In 
consideration  thereof  tbe  defendant  agreed 
to  purchase  from'  plalntlCCs  eald  shares  of 
stock  at  such  par  value,  provided  they  should 
notify  him  In  writing  at  his  office,  on  or  before 
August  1,  1891,  of  their  election  to  sell  said 
stock  toi  bim.  There  were  special  counts 
setting  up  the  contract,  and  also  tbe  com- 
mon counts.  To  the  declaration  the  defend- 
ant pleaded  tbe.  general  Issue,  and  to  the 
third  count  of  the  deelaratlon  a  plea  of  the 
statute  of  limitations.  Issues  were  formed 
under  these  pleas,  and  the  Issues  so  made 
ifp«r«  submltt^tf  t»  tbfi  .conrt  (or  trijU  .without 
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a  jury.  On  the  trial  the  plaintiffs  presented 
to  the  court  various  propositions  of  law. 
holding.  In  substance,  that  the  agreement  In 
question  was  a  valid  and  binding  agreement, 
but  that  If  It  was  void  as  an  op  Ion  contract; 
under  section  130  of  the  Criminal  Code,  and 
not  binding  and  obligatory  ou  the  defendaut. 
then  the  plalntifCs  had  a  right  to  tender 
bach  the  etoclc,  and  sue  for  and  recover  Its 
value,  or  that  portion  of  the  purchase  price 
of  the  coal  mine,  railroad,  and  appurte- 
nances. These  propositions  the  court  refused 
to  hold.  Thereupon  the'  court  found  the 
issues  for  the  defendant,  and  rendered  Judg- 
ment against  the  plainlidfs  for  costs,  to 
which  decision  and  judgment  the  plaintiffs 
excepted,  and  appealed  to  the  appellate 
court  for  the  First  district.  In  tLe  appellate 
court  there  were  assignments  of  error  that 
the  trial  court  refused  to  hold  the  proposi- 
tions of  law  so  submitted;  that  ihe  court 
Improperly  found  the  Issues  for  the  defend- 
ant, and  rendered  Judgment  In  his  favor; 
and  that  the  finding  and  judgment  were  con- 
trary to  the  law  and  contrarj'  to  the  evi- 
dence. The  appellate  cour.,  upon  considera- 
tion of  the  errors  assignetl,  found  and  re- 
cited that  there  was  manifest  error  In  the 
record,  and  reversed  the  Judgment  of  the 
circuit  court,  and  remanded  the  cause  to 
said  circuit  court,  with  directions  that  said 
circuit  court  enter  a  Judgment  In  favor  of 
plaintiffs  against  the  defendant  for  the  sum 
of  $32,500,  with  interest  at  the  rate  of  5 
per  cent  per  annum  from  October  1,  1891, 
and  also  enter  Judgment  for  costs  against 
the  defendant  on  the  29th  day  of  Jnne,  1899. 
The  appellate  court  did  not  make  or  recite 
in  Its  Judgment  any  finding  of  facts.  Said 
defendant  against  whom  Judgment  was  or- 
dered, who  was  appellee  In  the  appellate 
court,  sued  out  the  writ  of  error  in  this 
case  to  review  the  Judgment  of  the  appellate 
court. 

The  appellate  court  did  not  enter  a  final 
Judgment  either  for  damages  or  costs  of 
the  trial  court,  but  remanded  the  cause  to 
the  circuit  court  with  directions  to  enter  a 
Judgment  for  plaintiffs  for  a  certain  amount 
of  damages  and  costs.  The  appellate  court 
undertook  to  Judicially  determine  Uie  mat- 
ters in  controversy  between  the  parties,  so 
as  to  conclude  them  on  the  merits  when  the 
case  was  again  reinstated  in  the  clKult 
court.  There  was  no  recital  In  the  Judg- 
ment of  any  fact  found  differently  from  the 
facts  as  found  by  the  trial  court,  and  It  mnst 
therefore  be  held  that  the  facts  vere  found 
the  same  in  both  courts,  and  that  the  re- 
versal was  for  errors  of  law  committed  by 
the  trial  court  In  such  a  cose,  If  the  errors 
are  of  a  nature  to  be  corrected  upon  another 
trial.  It  is  the  dnty  of  the  appellate  court,  on 
a  reversal  of  the  Judgment  to  remand  the 
cause  and  award  a  new  trial,  so  that  the 
errors  may  be  obviated.  Insurance  Go.  t. 
Scammon,  123  III.  601,  14  N.  H.  668;  ScoTlll 
v.  MlUer,  140  lU.  504,  30  N.  B.  440;  Slddall 
T.  Jansen.  143  HL  537,  82  N.  B.  3S4.   Bach  a 


Judgment  which  merely  reverses  the  Judg- 
ment of  the  trial  court  and  remands  the 
cause,  is  not  a  final  Judgment  reviewable  by 

this  court 

But  it  Is  immaterial  In  this  case  whether 
the  Judgment  of  the  appellate  court  Is  to 
be  regarded  as  a  final  Judgment  or  not 
so  far  as  the  right  to  a  review  is  concerned. 
'  Section  90  of  the  practice  act  provides  for  a 
'  review  In  this  court  In  two  classes  of  cases. 
The  provision  is:  "If  final  Judgment  or  decree 
be  rendered  therein  lo  the  appellate  court, 
or,  if  the  judgment  order  or  decree  of  the 
appellate  court  be  such  that  no -further  pro- 
I  ceedings  can  be  had  in  the  court  below,  ex- 
I  cept  to  carry  into  effect  the  mandate  of  the 
appellate  court,  any  party  to  such  cause  shall 
be  permitted  to  remove  the  same  to  the  su- 
preme court  by  appeal  or  writ  of  error." 
The  judgment  of  the  appellate  court  here  Is 
such  that  no  further  proceedings  can  be  had 
1  in  the  circuit  court  of  Coolc  county,  except 
to  carry  out  the  mandate  of  the  appellate 
court,  and  enter  a  final  Judgment  in  favor 
of  the  plaintiffs  against  the  defendant  for 
$32,500,  with  interest  from  a  certain  date, 
and  for  the  costs  of  the  suit  The  appellate 
court  had  power  to  reverse  the  Judgment  and 
remand  the  cause,  as  was  done,  but  the  fur- 
ther order  to  the  circuit  court  was  errone- 
ous. A  court  of  review.  In  the  correction 
of  errors,  may  give  directions  in  chancery 
cases  to  the  inferior  court  to  enter  sucn  order 
or  decree  as  ought  to  have  been  entered,  and 
may  give  such  directions  in  enforcement  of 
rulings  on  questions  of  law  and  practice  in 
suits  at  law;  but  It  cannot  deprive  a  party 
of  his  constitutional  right  to  a  trial  of  an 
issue  of  fact  by  Jury  by  ordering  the  trial 
court  when  the  case  Is  reinstated  there,  to 
enter  a  particular  Judgment  'When  a  cause 
is  reinstated  in  the  trial  court  the  parties 
have  a  right  to  introduce  such  evidence  per^ 
tinent  to  the  Issue  as  they  may  choose,  and 
to  submit  the  issue  to  a  Jury.  In  this  case 
the  Jury  was  waived  for  the  purposes  of  the 
trial  in  the  circuit  court,  and  It  has  been 
held  In  a  number  of  cases  that  such  waiver 
also  extends  to  the  review  of  the  Judgment 
In  the  appellate  court,  so  as  to  enable  the 
appellate  court  to  decide  the  issue  of  fact 
and  enter  final  Judgment.  Insurance  Co.  v. 
Scammon.  supra;  Assurance  Co.  v.  Same. 
126  m.  365,  18  N.  B.  562;.  Manistee  Lumber 
Co.  V.  Union  Nat  Bank  of  Chicago,  143  111. 
490,  32  N.  E.  449;  Town  of  Olcero  v.  Sackley. 
164  ni.  613,  45  N.  E.  967;  City  of  Spring 
Valley  v.  Spring  Valley  Coal  Co..  173  IlL  497, 
60  N.  E.  1067.  In  Manistee  Lumber  Co.  v. 
Union  Nat.  Bank  of  Chicago,  supra,  the  court 
said  (psge  604,  143  la,  and  page  453,  32  N. 
E.):  "Where  tbe  trial  has  been,  by  agree- 
ment, before  the  court  without  a  Jury,  result- 
ing In  a  Judgment  for  the  defendant  the  ap- 
pellate court  may  not  only  reverse,  hut  may 
also  render  Jai!temeDt  for  flie  plointlfl,  if  the 
law,  as  applied  to  the  facts  found  by  that 
court  necessitates  such  a  Judgment  and  If 
it  can  be  ascertained  from  the  facts  so  found 


Digitized  by  Google 


nu  uccor  T.  WORLD'S  Columbian  exposition.  1043 


what  judgment  ought  to  bare  been  imdered 
by  the  court  below."  la  ibB  caae  of  SvssmM 
Lodge  T.  ZuUke,  129  III.  298.  81  N.  a  788. 
a  Jury  was  walred.  In  the  trial  court,  and 
this  court  aaaeMed  the  damages  and  rendered 
ttnal  Judgment  The  walrer  of  a  Jury  tm  the 
pnrposeB  of  a  trial,  liowevw,  la  exhausted 
by  that  trial  and  the  Terlew  of  It,  and  wb«i 
the  ease  li  remanded  to  the  trial  conrt  both 
parties  are  restored  to  the  original  right  of 
trial  by  Jnry.  The  agreement  to  waive  a 
Jury  only  binds  the  parties  to  that  mode 
of  trial  for  one  trial,  and  It  Is  no  loiter 
binding  when  new  or  different  Iwnies  are 
formed,  or  on  a  subsequent  trial.  Town  of 
Carthage  t.  Bnckner,  8  IlL  App.  1S2;  Gage 
V.  Bank,  86  111.  871.  Amendmenta  to  plead- 
ings may  be  necessary  and  proper  after  a  re> 
mandment,  and  a  dlfferrait  Judge  may  be 
presiding,  to  whom  a  party  might  aot  be 
willing  to  submit  an  Issue  of  fact  Even  at 
the  term  when  a  waiver  Is  made,  it  Is  wttbln 
the  discretion  of  the  court  to  permit  a  with- 
drawal of  It  and  such  pomisslon  Is  w- 
dlnarlly  given  when  the  opposite  party  will 
not  snffn.  In  case  the  Jury  has  been  dis- 
charged fbr  the  term  on  the  stroigth  of  the 
waiver,  or  there  Is  some  other  good  reason, 
the  conrt  might  deny  a  party  the  privilege 
of  withdrawal;  but  so  Jealous  Is  the  law  of 
the  right  to  trial  by  Jury  that  ordinarily  a 
conrt  will  permit  such  withdrawal  where 
others*  rights  will  not  be  injorloualy  affected. 
In  any  event  the  waiver  Is  taHj  for  the  par- 
tlcnlartrlaL  12  Bnc.  PI.  &  Prac.  270.  After 
tin  relnstatemoat  of  the  case  In  the  circuit 
court  there  will  be  no  waiver  of  tbe  right 
to  a  Jnry  trial,  and  the  appellate  court  could 
not  deprive  defendant  of  that  right 

It  was  Buggeated  on  the  oral  argument 
ftmt  section  80  of  tbe  practice  act  authorized 
the  order  to  the  circuit  court.  That  section 
provides  as  follows:  "In  all  cases  of  appeal 
and  writ  of  error,  the  supreme  conrt  or  ap- 
pellate  court  may  give  final  Judgment  and 
Issue  execution,  or  remand  the  cause  to  the 
Inferior  court  ta  order  that  an  execution 
may  be  there  issued,  or  that  other  proceedings 
may  be  had  thereon."  The  appellate  court 
Is  thereby  authorized  to  give  final  Judgment 
and  to  either  Issue  execution  from  that  court 
or  remand  the  cause  to  the  inferior  court 
for  execution  or  other  proceedings  to  enforce 
the  Judgment  The  statute  does  not  say  that 
the  appellate  court  may  remand  the  cause  to 
the  Inferior  court  to  give  final  Judgment  and 
Issue  execution,  but  that  It  may  remand  the 
cause  In  order  that  execution  may  issue 
from  the  inferior  court,  or  there  may  be  oth- 
er proceedings  in  execution  of  the  Judgment 
The  provision  applies  only  to  the  Issue  of  ex- 
ecution or  proceedings  sutwequent  to  the 
Judgment  The  order  of  tbe  appellate  court 
to  the  circuit  court  of  Cook  county  to  enter 
a  Judgment  for  damages  and  costs  is  re- 
versed, and  the  cause  is  remanded  to  the  ap- 
pellate court,  with  directions  to  modify  Its 
Judgment  by  striking  out  said  order.  Re- 
versed and  remanded. 


(186  III.  866) 

UcCOT  V.  WORLD'S  COLUiSBIAN  BXPO- 
SITION.i 

(Supreme  Court  of  IlllnoiB.  June  21.  1900.) 

CORPORATIONS  —  PLBADINO  —  REPLICAHON  — 
TIMB  OF  PILING-CORPORATE  STOCK— SUB- 
SCRIPTION 8— VALIDl  TY—D  EFE  N  S  E. 

1.  The  fact  that  plaintiff  was  allowed  to  file 
repiicatiooa  after  the  jury  bad  been  examined, 
but  before  they  were  sworn,  nunc  pro  tunc  as 
of  tbe  time  the  cue  was  called  for  trial,  was 
not  erroneous,  where  the  defendant  was  fully 
advised  as  to  the  issue  to  be  joined,  and  did 
not  ask  for  time  to  prepare  for  trial. 

2.  The  fact  that  ^rt  of  the  subacrfptions  to 
the  stock  of  a  corporatioD  were  made  by  oth- 
er corporations,  whose  charters  did  not  grant 
them  the  right  to  make  snch  subscriptions,  and 
by  oational  banks,  affords  no  defense  to  an  in- 
dividual subscriber  in  an  action  to  collect  as- 
sessments on  his  shares,  where  defendant  stood 
by  without  objection,  during  the  entire  pro- 
ceeding, and  does  not  show  that  such  subscrip- 
tions were  not  paid,  or  that  tbe  corporations 
sought  to  avail  themselves  of  their  privilege 
to  repudiate  the  contracts. 

3.  The  Columbian  Bzposition  is  a  historical 
fact  of  which  tbe  courts  will  take  Judicial  no- 
tice. 

4.  Under  a  statute  anthorlidng  recovery  of  in- 
terest on  all  moneys  due  on  an  instrument  in 
writing,  ioterest  Is  due  on  a  sulwcription  to 
capttafstock  from  the  time  of  the  making  of  a 
call  for  an  installment  thereof. 

5.  Where  defendant  subscribes  to  the  capital 
stock  of  a  coi-poratlon  which  is  thereafter  or- 

f;anised,  the  fact  that  after  its  organization  it 
Dcreased  Its  capital  stock  is  no  defense  to  an 
action  on  the  subscription,  though  it  was  not 
proved  that  the  additional  capital  stock  was 
subscribed. 

Appeal  from  appellate  court  First  dis- 
trict 

Action  by  the  World's  Columbian  Exposi- 
tion acalnst  William  McCoy.  From  a  Judg- 
ment In  favor  of  plaintiff,  affirmed  by  the 
appellate  court  (87  HL  App.  006)  defendant 
appeals.  Affirmed. 

Joseph  Wright  tor  appellant  Bfatz.  Fish- 
er St  Boyden,  for  apjwllee. 

CARTWRIGHT.  J.  Appellant  subscribed 
for  1,000  shares  of  the  capital  stock  of  ap- 
pellee. The  shares  were  $10  each,  and  at 
the  time  of  subscription  2  per  cent,  or  $200, 
was  paid  to  meet  preliminary  expenses.  Aft- 
erwards three  calls,  of  18,  20,  and  20  per 
cent,  respectively,  of  the  capital  stock  were 
made,  which  appellant  refused  to  pay.  Ap- 
pellee brought  this  suit  to  recover  the  amount 
of  said  calls,  and  at  tbe  trial  the  court  di- 
rected a  verdict  for  $7,600;  being  tbe  amount 
of  the  calls,  with  S  per  cent  interest  from 
the  time  when  they  became  due.  A  verdict 
was  returned  accordingly,  and  Judgment  was 
entered  thereon.  The  branch  appellate  court 
for  the  First  district  affirmed  the  Judgment 

To  the  declaration,  defendant  filed  "12 
pleas.  The  first  was  the  general  Issue;  the 
second,  nul  tlel  corporation;  and  the  remain- 
ing 10  were  substantially  alike,  and  averred. 
In  different  forms,  that  the  capital  stock  of 
the  plaintiff  had  never  ItoeQ  fully  subscribed. 
When  the  case  was  called  for  trial  no  repllca- 
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ttoDfl  to  tbeae  pleas  bad  been  llled,  and  de- 
(oidant  objected  to  a  Mai,  and  filed  hU  mo- 
tion for  Judgmrat  in  bJa  fiSTor  on  eacb  of  tbe 
12  pleas,  Oonnsel  for  plaintiff  stated  that 
tber  would  Immediately  flle  general  replica^ 
tlons  to  each  of  the  pleas,  and  the  court 
denied  tiie  motion  for  Jndgment,  and  called 
a  Jury.  Tbs  Jurors  were  sworn  to  answer 
qnoBtlons  and  examined  by  the  parties,  bat, 
before  they  were  sworn,  replications  were 
presented,  and  leave  was  given  to  flle  them 
nunc  pro  tunc  as  of  the  time  the  case  was 
called  for  trial  The  defendant  excited  to 
each  ruling  of  the  court,  and  the  jury  was 
sworn  to  try  the  Issue.  It  would  have  been 
error  to  try  the  case  without  Issnes  ct  foct 
being  formed  on  the  pleas,  and  it  may  be  ad- 
mitted that  the  court  had  no  power  to  order 
the  replications  filed  nunc  pro  tunc,  when 
mme  had  ever  been  filed,  and  there  had 
been  no  attempt  to  file  than.  The  case,  how- 
ever,  was  not  tried  wlteont  being  at  Issue, 
and  when  the  jury  were  sworn  to  try  tbe 
issues  they  were  fully  made  up.  The  de- 
fendant suffered  no  harm,  being  fully  advised 
as  to  the  Issue  to  be  joined  when  the  Jurors 
were  examined  as  to  their  qualifications. 
The-  first  two  pleas  <mly  required  the  sim- 
iliter, and  the  replications  were  general,  ai- 
ling that  the  entire  capitnl  stock  had  been 
subscribed  prior  to  tbe  calls.  When  tbey 
were  filed  the  Jury  had  not  been  sworn,  and 
there  wm  opportunity  for  any  further  ex- 
amination, or,  If  there  was  good  reason,  de- 
fendant mfght  have  asked  tor  time  there- 
after to  prepare  for  trial;  but  he  dtd  nothing 
of  the  kind,  and.  It  Is  apparent,  had  no  rea- 
son to  do  so.  Tb6  court  was  right  In  deny^ 
Ing  the  motion  for  Judgment  and  trying  the 
case. 

No  complaint  Is  made  of  anythhig  that  oe- 
ccrred  on  the  .  trial  op  to  the  time  the  court 
directed  a  verdict,  and  that  direction  Is  at- 
tacked solely  on  tbe  ground  that  tlie  evidence 
showed  that  the  capital  stock  had. not  b^n 
fully  subscribed  at  the  time  the  calls  were 
made.  Plaintiff  was  incorporated  under  the 
general  act  concerning  corporations.  In  force 
July  1,  1872.  The  capital  stock  was  fixed  at 
$5,000,000.  and  commissioners  were  licensed 
to  open  books  for  subscription  to  such  stock. 
The  commissioners  took  defendant's  subscrip- 
tion, with  otbera,  for  the  pui-pose  of  effect- 
ing the  incorporation.  In  such  case  the  con- 
tract of  subscription  Is  binding  and  enforcea- 
ble only  after  the  full  capital  stock  has  been 
subscribed.  Until  the  whole  amount  has 
been  subscribed,  the  corporation  cannot  be 
organized  or  have  a  legal  existence,  and  the 
directors  cannot  make  any  call  or  assess- 
mgnt  on  the  shares.  The  subscribers  cannot 
be  required  to  pay  such  assessments  until 
the  corporation  is  authorized  by  law  to  be- 
gin the  prosecution  of  its  biislness.  Allmnn 
V.  Railroad  Co.,  88  III.  521;  Temple  v.  Lemon, 
112  111.  51;  1  Uedf.  R.  R.  175;  Cook,  Stocks  & 
S.  §  17G;  Mor.  Pi-iv.  Corp.  §  137.  In  such  a 
case,  after  the  capital  stock  has  been  fully 
subscribed  the  commissioners  are  authorized 


to  convene  a  meeting  of  the  subseribera,  npon 
dne  notice  addressed  to  each,  tot  the  por- 
poae  of  alectlng  dlKetora  or  managers,  and 
for  the  transaction  of  other  business.  In 
tbls  case  the  stock  was  fully  sabserlbed  In 
good  faith,  and  It  was  not  dalmed  that  tbere 
wta  any  nominal  or  fictitious  snbacrlptlon, 
or  any  release  of  any  subscriber  from  the  ob- 
l^titm  of  his  contract  The  notice  was 
given  to  tlie  snbscribers,  and  a  meeting  iidd 
on  April  4.  1890,  when  directors  were  elected 
for  the  term  of  one  year.  In  pursuance  of 
the  statute,  oil  April  8,  1890,  the  commis- 
sioners made  a  report  to  the  secretary  of 
state  of  their  proceedings,  signed  and  sworn 
to  by  them,  including  therein  a  copy  of  tbm 
notice  to  the  subscribers  of  the  meeting  to 
organise,  a  copy  oft  the  subseriptimi  list,  and 
the  names  of  the  dlrectm,  with  their  term 
of  c^e.  The  secretary  of  state  thereiqHm 
Issued  a  certificate  of  the  complete  organiza- 
tion of  the  corporation,  making  a  part  there- 
of a  copy  of  all  the  paiiers  filed  In  hte  ofltee, 
Inclndli^  the  aubscrlption  list;  and  this  was 
recorded  In  the  office  of  the  recorder  of 
deeds  of  Oook  county,  where  tbe  principal 
office  of  the  corporation  was  located.  The 
records  of  the  corporation  are  sufficient  and 
competent  evidence  that  the  foil  capltol 
stock 'has  l>eeo  sulMcrlbed.  Cook,  Stocks  & 
S.  i  isa  The  final  certificate  of  complete 
Incorporation  Issued  by  the  secretary  of  state 
April  9,  1890.  and  the  proceedings  L^cached 
th^eto,  were  offered  In  evidence,  and  were 
prhha  fade  proof  that  the  full  amoout  of 
tbe  capital  stotHc  had  be»i  subscribed. 
Jewell  v.  Paper  Co.,  101  lU.  ST. 

There  ts  no  claim  that  snbscriptlona  to  the 
entire  amount  of  tbe  capital  stock  were  not 
made  and  accepted  in  absolute  good  faith, 
but  It  is  contended  that  the  prima  tnde  case 
was  overcome  by  the  fact  that  In  the  sub- 
scription list  there  appear  subscriptions  tn  the 
names  of  the  Chicago  Gas-Trust  Company 
and  the  Nllsson  Bhlrt  &  Laundry  Company, 
corporutlona  organized  under  tbe  laws  of  the 
state  of  Illinois,  charters  of  which  were  la- 
trod  viced  In  evidence.  There  were  also  snb- 
scrlptions  in  the  names  of  national  banks, 
and  it  is  said  that  these,  team  their  names, 
must  necessarily  have  been  banks  organized 
under  the  national  banking  law,  and  that  as 
to  all  these  corpwations  the  act  of  subscrib- 
ing to  the  capital  stock  of  i^aintiff  .was  ultra 
vires,  and  the  subscriptions  not  binding. 
OorporationB  organized  under  the  laws  of  this 
state  cannot  -  become  stockholders  in  other 
corporations  unless  power  to  do  so  Is  spe- 
cifically given  by  the  charter,  or  necessarily 
Implied  from  It  (People  v.  Chicago  Gas-Trust 
Co.,  130  111.  268,  22  N.  E.  798,  8  Ll  R.  A.  497), 
and  national  tmnks  have  no  power  to  sub- 
scribe for  capital  stock  of  other  corporations. 
It  was  proved  that  tbe  Nllsson  Shirt  &  Laun- 
dry Company  bod  been  sued  by  plaintiff,  and 
a  Judgment  had  been  recovered  ogalsst  it 
for  its  unpaid  stock  subscription.  So  far  ns 
i  that  corporation  Is  concerned,  the  Judgment 
1  established  Its  liability  ami  the  validity  of 
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Its  contract  The  sabscrlptlon  of  the  gas- 
trust  company  or  sulMKriptloiu  of  other  cor- 
porations were  Illegal  In  the  sense  that  they 
were  ultra  vires,  and  such  corporations  conld 
make  that  defense  or  not,  at  their  pleasure. 
The  contracts  may  have  been  performed  by 
the  corporattons,  and  there  Is  no  evidence 
that  tbey  were  not  performed.  We  are  of 
the  opinion  that  the  evidraice  was  not  siiffl* 
dent  to  discharge  defendant  from  the  obli- 
gations of  his  contract  Most  cases  hare 
aiiara  nnder  charters  granted  to  certain  In- 
dlTldnals,  who  are  eonstitated  a  corporation, 
wllb  powOT  to  receive  snbserlptlons  to  the 
capital  stock;  but  tbe  theory  of  onr  general 
Incorporatloa  act  Is  different,  In  essential  par- 
tlcolars,  :^om  socb  cases.  Under  tbis  act  no 
diarter  Is  granted  In  the  first  Instance,  bnt 
certain  persons  are  appointed  commlssdoners 
to  receive  snbscrlptUuis  prdlmlnary  to  organ- 
laatkoL  They  hare  no  other  authority  than 
to  receive  mbecrtptions  and  convene  tbe  sub- 
acrtbwi  for  tbe  election  of  directors  or  man- 
agers and  the  transaction  of  other  binlneBS. 
and  to  certify  the  resolt.  When  tbe  entire 
capital  stock  has  beoi  snbscrlbed.  tbe  meet- 
ing to  perfect  13ie  preliminary  organliatlon  Is 
held-  The  papers  and  sobacrlptton  list  are 
tbw  filed  In  the  olBce  of  the  secretary  of 
state,  and  a  certificate  of  complete  organisa- 
tion Is  iBsned.  This  certlflcste  and  papers, 
Inelndliv  thfe  snbscrlption  list  are  recorded 
in  the  office  of  the  recorder  of  deeds;  and 
npon  such  record  being  made  the  corpora 
tlon  is  deemed  folly  oi^anlzed.  and  may  pro 
ceed  to  bostness.  During  all  the  proceedings 
the  defendant  made  no  objection  to  any  sub- 
scription, but  permitted  the  certificate  to  be 
laaned  and  to  go  upon  tbe  public  records,  con- 
taining the  full  list  of  snbscrlbers;  and  he 
took  no  steps  to  repudiate  the  subscription 
or  to  notify  the  commissioners  or  corporation 
of  the  objection  that  some  subscription  was 
unauthorized.  Ttie  defense  now  alleged  was 
not  a  rMSon  for  his  refusal  to  pay  his  sub- 
scription, bnt  it  was  based  on  entirely  dif- 
ferent and  InconsistCTt  grounds.  His  refusal 
was  based  solely  on  the  ground  that  tbe 
World's  Columbian  Exposition  was  not  held 
on  tbe  lake  front,  but  was  located  some  dis- 
tance south  of  that  point  He  testified  that 
he  had  no  knowledge  of  this  defense  until 
after  he  was  sued,  when  his  attorney  in- 
formed him  that  a  subscription  by  a  corpo- 
ration, against  which  such  a  corporation  could 
make  a  defense,  would  enable  bim  to  evade 
his  own  obligation.  Under  all  the  drcnm- 
stancea,  we  think  that  he  should  at  least 
have  shown  that  tbe  contracts  which  were 
alleged  to  be  ultra  vires  were  not  performed, 
or  tliat  tbe  corporations  availed  tbemselves 
of  their  privilege  to  deny  or  repudiate  their 
obligation.  Under  bis  claim  and  the  evi- 
dence, every  dollar  of  every  subscription 
made  In  good  faith  might  hare  been  paid, 
and  every  contrftct  fully  executed,  and  yet 
be  evade  his  obligation.  He  would  not  be 
authorized  to  intervene  and  make  a  defense 
tt  behalf  oC  s  corporation  which  It  did  not 


desire  to  make,  and  to  offer  It  here  would 
be  to  introduce  a  collateral  Issue,  Incapable 
of  any  conclusive  determination  in  this  case, 
because  tbe  corporation  might  choose  to  per* 
form  Its  obligation,  or  decline  to  make  tbe 
defense  U  sued.  To  permit  a  defense  upon 
such  proof,  where  a  party  has  stood  by  with- 
out notice  or  objection  during  the  entire  pro- 
ceeding, wonld  afford  opportunity  for  foand 
npon  other  aabecrlbers  and  npon  the  general 
public. 

Plaintiff  Increased  Its  capital  stock  from 
$6,000,000  to  $10,000,000,  and  It  Is  a^;iied 
that  It  could  not  recover  from  defendant,  be- 
cause It  was  not  proved  that  the  addlUonal 
90^000,000  was  subscribed.  That  qnestlon 
does  not  concern  the  defendant,  who  Is  one 
of  the  snbscrlbers  In  anticipation  of  tbe  or- 
ganisation of  tbe  corporation.  If  It  was 
legally  organised,  any  one  who  snbscrlbed  fbr 
tbe  additional  stock  would  become  at  once  a 
sharebolder  wlttaont  regard  to  ttie  amount  of 
tlie  additional  stock  taken.  Hor.  Prtr.  Corp. 
1142. 

The  subscription  contained  tbe  condition 
that  the  Exposition  should  be  located  In  Chi- 
cago, and  it  is  said  that  there  was  no  proof 
of  tbe  performance  of  that  concUtlon.  The 
constitution  of  tbe  state  was  amended  to 
BOthorlse  tbe  corporate  anthwlties  of  the  city 
of  Chicago  to  Issue  bonds  In  the  aid  of  the 
Exposition  to  be  held  In  tbe  dty  of  Gbicago, 
and  the  fact  that  It  was  located  and.  hei.6 
there  appears  from  public  acts  of  congresK 
FYom  numerous  such  acts  it  became  a  his- 
torical fact  of  such  public  notoriety  that  the 
courts  will  take  judicial  notice  of  it 

The  court  directed  an .  allowaiice  of  Inter- 
est at  S  per  cent  from  tbe  time  when  the  as- 
sessments became  due.  and  it  is  Insisted  that 
the  statute  relating  to  interest  did  not  war- 
rant such  an  allowance.  Tlie  statdte  author- 
izes a  recovery  ot  interest  on  all  moneys  after 
they  become  due  on  any  instrum«it  of  writ- 
ing. The  defendant's  subscription  was  In 
writing,  and  the  amount  was  payable  In  In- 
stallments as  called  for  by  the  directors.  It 
was  not  different  in  its  nature  from  any 
promise  in  writing  to  pay  a  sum  of  money 
In  installments  upon  demand,  and,  when  the 
obligation  matured  tjy  the  malting  of  tbe  call 
or  demand.  Interest  began  to  run.' and  was 
properly  allowed.  Tbe  judgment  of  the  ap- 
pellate court  Is  affirmed.  Judgment  affirmed. 


(188  lU.  3»} 
GIVIN8  V.  OITT  OP  CHICAaO.* 
(Supreme  Court  of  Illinois.  June  21,  1900.) 

CITT— POPULATION  OVER  K-OOO-PATIMa  AS- 
SES SMENT-nABUTTINO  PROPBRTT  OWNERS- 
MAJORITY  _  PETITION  —  NBC^aiTT— BOARD 
OF  LOCAL  lUPROVEMENTB  —  RBSOLXTFION — 
EN'OINBER'S  ESTIMATE  —  PRIORITT— STREET 
GRADE  —  LOW-WATER  HARK  —  HONUUBNT— 
ORDINANCE— VALIDITY— FILLINO  —  AB8BN0B 
OF  PROVISION— PRESUMPTION. 

1.  Laws  I8ft7.  p.  103.  ft  4.  provides  that  In 
dtien  under  25,000  inhabitants  qo  ordinance  for 
any  local  improvement  shall  be  adopted  unless 
the  on'ncrs  of  a  majority  of  abutting  and  con- 
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tignoas  proper^  ihall  petition  therefor.  Sec- 
tion 6  creates  boards  of  improTemcnt  both  in 
cities  haviDS  more  end  less  tnan  25,000  popula- 
tion. Section  7  proTtdes  that  sach  board  Bball 
hare  power  to  originate  a  Bcheme  for  any  local 
improTement  either  with  or  without  a  petition. 
Held,  that  section  7  means  that  the  board  may 
act  without  B  petition  where  none  is  required 
by  section  4  bat  can  only  act  on  petition  where 
one  is  required  by  section  4,  and  hence  that 
the  action  of  the  Dotrd  of  local  improTements 
of  Chicago  in  resolving  to  pare  a  street  for  16,- 
176  feet  on  a  petition  of  owners  of  but  2,004 
feet  frontage  was  valid;  no  petition  at  all  be- 
ing required  in  a  city  the  size  of  Qiicago. 

2.  Laws  1897,  p.  104,  8  7,  provides  that  a 
city  board  of  local  improvements  shall  adopt  a 
resolution  describing  a  proposed  improvement, 
which  resolution  shall  be  at  once  entered  on 
the  board's  records;  that  the  resolation  shall 
fix  a  day  for  its  public  consideration,  which 
shall  not  be  less  than  10  days  later:  that  the 
board  shall  cause  an  itemized  estimate  of  the 
cost  of  the  improvement  to  he  made  by  the 
public  engineer,  which  sludi  be  incontorated  in 
the  resolation.  Section  8  provides  that  at  the 
public  hearing  the  board  shall  hear  representa- 
tlons  as  to  the  cost  of  the  improvement.  Sec- 
tion 9  provides  that,  if  a  variance  from  the  pre- 
liminary legal  requirements  appear  in  evidence, 
it  shall  not  alfect  the  validity  of  the  proceed- 
ingi^  unless  willful  or  substantial.  Htld,  that 
it  Was  not  an  objection  to  the  validity  of  an 
assessment  that  the  engineer's  estimate  was 
made  before  the  adoption  of  the  board's  resolu- 
tion; such  order  of  proceeding  not  being  con- 
trary to  section  7,  nor  a  willful  or  Bubstantial 
variance,  nuder  section  9,  nor  prejudicial  to  the 
Interests  of  taxpayers,  who  might  still  be  beard 
under  section  8. 

8.  Chicago  City  Ordinance,  authorising  the 
paving  of  a  certain  street,  provided  that  the 
street  grade  should  be  determined  from  the 

Slane  of  low-water  mark  in  Laiie  Michigan  of 
874,  as  established  by  the  trustees  of  the 
Illinois  and  Michigan  Oanal,  and  adopted  by 
municipal  authority  as  the  basis  for  city  lereis. 
Laws  1897,  p.  104,  %  8,  provides  that  the  board 
of  local  improvements  shall  prepare  an  ordi- 
nance for  a  contemplated  improvement,  pre- 
scribing the  nature,  character,  locality,  and  de- 
scription thereof.  Etld,  that  the  ordinance  was 
not  Invalid,  as  referring  to  matters  outside  It 
for  a  description  of  the  paving,  since  the  low- 
wster  mark  referred  to  was  not  a  specification 
for  this  particular  improvement,  hat  is  a  source 
of  Uiformation  which  the  law  recognizes,  and 
which  applies  to  all  impEovements. 

4.  Where  a  city  ordinance  authorising  the 
paving  of  certain  streets  does  not  call  for  any 
filling,  and  the  public  en^neer's  Itemized  esti- 
mate of  the  cost  of  the  improvement  provides 
for  none.  It  will  be  presumed  that  no  filling  is 
required  to  bring  the  street  to  grade,  and  hence 
the  ordinance  to  not  invalid  for  falling  to  speci- 
fy the  kind  of  fllUng  In  ease  filling  ^old  be 
necessary. 

Appeal  tfom  Cook  coanty  court;  O.  H.  Oil- 
more,  Jadge. 

Proceeding  by  the  city  of  Chicago  agahist 
Robert  0.  Glvins  to  conflrm  a  paving  assess- 
ment From  a  Judgment  In  favor  of  the  city, 
confirming  the  assessment,  Olrlns  appeals. 
Affirmed. 

This  Is  an  appeal  from  a  Judgment  of  tbe 
county  conrt,  confirming  a  special  aBsessment 
levied  for  the  improvement  of  a  system  of 
streets  in  tbe  northwest  part  of  the  city  of 
Ohlcago,  including  North  Sacramento  ayenue 
and  other  streets.  Objections  to  the  entry 
of  Judgment  against  his  property  were  filed 
by  the  appellant,  and  oveimled  by  the  CDurt. 


The  cause  was  then  submitted  to  a  Jury  upon 
tbe  Question  of  bracts,  and  a  yradlct  was 
brought  la,  xedoclng  ttae  aasessment  as  to 
certain  property  therein  named.  Mottona  for 
new  trial  and  in  arrest  of  Judgment  were  orer- 
mled,  and  Judgramt  of  conflrmatkm  ma  Al- 
tered. Tbe  ordinance  prOTldea  "that  tbe 
roadways  of  said  streets  be  curbed,  graded, 
and  paved  wltb  vitrified  brick  on  alx  Inches 
of  natural  cea^t  concrete.'*  On  July  6^ 
1809,  the  board  of  local  ImproTements  sob- 
mltted  to  the  dfy  council  the  ordinance  In 
question,  together  with  an  estimate  of  the  pro- 
posed Improrenwnt  at  a  coat  o^  $72,60a  ISie 
ordinance  waa  accompanied  by  a  reconunen- 
dation  of  the  board  that  the  aame  be  paased. 
John  A.  May  was  anwlnted  commissioner  to 
cast  tbe  assessment,  and  reported  that.  In  his 
opinion,  the  property  would  be  benefited  the 
whole  amount  of  the  cost,  or  (72,500,  and  that 
the  city  would  be  benefited  **no  dollars." 
Tbe  records  of  the  board  of  local  im^rore- 
ments,  and  the  Indoraementa  upcm  a  petltlm 
of  property  owners.  Introduced  In  erldence, 
show  the  fidkmlng  imiceedinga  upon  tbe  txA' 
lowing  datei:  On  April  22, 1889.  tiie  petition 
of  property  owners  for  such  improremoit 
waa  presented  to  the  board.  The  total  front- 
age on  the  stieets  sought  to  be  Improved  Is 
15.1T6.S0  feet  The  total  signatures  affixed 
to  tiie  petition  represent  only  2.004.S0  feet 
frontage;  One-half  of  the  total  frontage  Is 
7.688.15  feet  leaving  a  shortage  of  5,683.65 
feet  On  April  22, 1899,  at  a  special  meeting 
of  the  board,  said  petition  was  referred  to  the 
superintendent  of  streets  for  his  report  and 
recommendation.  On  May  3,  1809,  the 
perintendent  of  streets  indorsed  iqKMi  the  pe- 
tition a  recommendation  "that  a  resolution 
be  adopted  directing  that  within  petition  be 
compiled  with."  On  the  same  day  (May  3, 
1899),  as  appears  from  tbe  record  of  the 
board,  on  the  recommendation  of  the  super- 
intendent of  streets  the  engineer  was  instruct- 
ed to  prepare  an  estimate  of  the  coat  of  the 
Improvement  On  May  81,  1899,  tbe  engt- 
ne^'s  estimate  waa  returned  to  the  board, 
and  the  first  resolation.  describing  the  Im- 
provement and  reciting  the  estimated  cost 
thereof,  and  fixing  the  time  and  place  for  a 
public  hearing,  was  adopted  by  the  board. 
On  June  14  and  28,  1899,  a  public  hearing 
was  had  upon  the  resolution,  as  adopted. 
In  accordance  with  tbe  notices  mailed  and 
posted.  On  June  28,  1899.  the  board  adopt- 
ed a  final  resolution  adherii^;  to  tiie  prppoaed 
Improvement 

Mason  &  Noyes  (F.  B.  Loiert  of  counsel), 
for  appellant  Charles  M.  Walker.  Corp. 
Counsel,  Aimand  F.  Tee^,  and  Wm.  H.  Pin- 
dell,  for  appellee. 

MAGRUDBR,  J.  (after  stating  the  facts). 
The  first  point  made  by  the  appellant  Is  that 
where  the  board  of  local  Improvemoats  pro- 
ceeds upon  a  petition  of  property  owners.  Its 
action  must  be  based  upon  the  petition  of  the 
owners  of  at  least  <me-half  of  tbe  property 
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fronting  upon  tlie  proposed  impcoTement,  and 
It  la  alleged  that  In  tbe  present  case  the  total 
number  of  slenatnres  affixed  to  the  petition 
tor  the  Improrement  represents  lesB  than  one* 
half  of  the  total  frcmtage  of  the  property  won 
the  Improrement.  This  objection  baa  no 
force  here,  because  the  present  Improvement 
Ib  made  In  the  city  of  Ohlcago,  which  has 
more  than  25,000  inhabitants.  Under  the  act 
of  June  14.  18&7,  "concerning  local  Improve- 
menta,"  a  petition  of  the  property  owners  Is 
not  required  In  cities  harlug  a  greater  popula- 
tion than  ^,000.  The  requirement  that  a 
petition  signed  by  the  owners  of  a  ma]oril7 
of  the  property  most  be  presoited.  before  the 
council  can  pass  an  ordinance  for  a  local  Im- 
provement, apt^lra  only  to  dttea  having  a 
population  less  than  26,000.  That  clause  of 
section  7  of  tbe  act  of  June  14,  1S97.  which 
aaya  that  the  board  may  originate  a  scheme 
for  any  local  ImpiOTement,  either  with  or 
witliont  a  petition,  means  that  the  board  may 
originate  a  local  Improremott  with  a  petition 
where  one  la  required  by  the  act,  and  with' 
ont  a  petition  wnere  none  la  reqnbed.  City 
of  Bloomlngton  r.  Beerea,  177  Ul  161.  62 
N.  B.  ZrS;  Patterson  t.  01^  of  Macomt^  179 
111.  16S,  58  N.  H.  617i  Clarke  t.  City  of  Ohl 
cago.  185  HL  854,  67  N.  B.  IB.  Aa  anch  peti- 
tion la  not  required  In  dtlei^  like  Chicago, 
which  have  a  greater  population  than  26,000, 
It  la  Immaterial  whether  the  petition  In  the 
preaent  case  waa  or  waa  not  algned  1^  the 
ownera  ta  one-half  of  the  pnH>ert7  fnmUng 
upon  the  proposed  improrement 

The  further  point  Is  made  by  tbe  appellant 
tiiat  the  eatimate  of  the  engineer  should  be 
baaed  on  the  flrat  resolution  of  tiie  board 
of  local  Improvements,  and  that,  therefore, 
anch  esttoiate  should  be  made  after  the  pas- 
sage of  said  resolution.  The  records  of  the 
board  of  local  improrements  In  this  case  show 
that  the  engineer  of  the  board  was  directed 
to  prepare  an  estimate  of  the  cost  of  the  Im- 
provement in  question  on  May  S,  1889,  and 
that  such  estimate  of  the  en^eer  was  re- 
turned to  the  board  thereafter,  on  May  81, 
1890,  and  that  thereupon  the  board  passed 
the  first  resolution,  describing  tbe  Improre- 
ment, and  reciting  tbe  estimate  of  the  en- 
gineer at  ¥72,600.  The  act  of  June  14,  1897, 
does  not  proride  that  the  estimate  of  the  cost 
of  the  improrement  shall  be  made  after  the 
passage  of  the  first  resolution  by  the  board 
of  local  improvements.  Section  7  of  that  act 
prorldes  that  the  board  "shall  adopt  a  resolu- 
tion describing  the  proposed  improronent, 
which  resolution  shall  be  at  once  transcribed 
into  the  records  of  the  board."  Said  section 
7  also  provides  that  "said  board  shall,  by  the 
same  resolution,  fix  a  day  and  hour  tor  the 
public  consideration  thereof,  which  shall  nv 
be  less  than  ten  days  after  the  adoption  of 
anch  resolution."  The  same  section  also  pro- 
vides "that  said  board  shall  also  cause  an 
estimate  of  tbe  cost  of  such  Improrement 
•  *  ♦  to  be  made  in  -rrltlng  by  the  public 
engineer  •  *  *  oyer  his  signature,  which 
shall  be  Itemized  to  the  aatiafaotlon  of  said 


board,  and  which  shall  be  made  a  part  of 
the  record  of  awdi  resolution."  Aa  the  resolu- 
tion must  be  at  once  <tbat  is,  immediately 
after  Ita  passage)  transcribed  Into  the  record 
of  the  board,  and  as  the  esthnate  of  the  cost 
must  be  a  part  of  the  record  of  aald  resoln* 
tion.  It  might  not  be  possible  In  all  caaea  to 
make  anch  Itemized  estimate  after  the  adop- 
tion of  the  resolution,  particularly  as  not  less 
than  10  days  must  elapse  after  its  adoption 
before  its  public  consideration  at  the  time 
fixed  by  the  reaolntion  Itsdf.  It  Is  necessary, 
howerer,  tiiat  the  estimate  should  be  incorpo- 
rated In,  and  be  a  part  ot  tiie  resolution 
which  Is  presented  at  the  public  hearing. 
The  first  resolution  of  the  board  la  not  requir- 
ed by  the  statute  to  describe  the  nature,  char- 
acter, locality,  and  description  of  tiie  Inqprore- 
ment  with  the  same  minuteness  with  which 
the  same  must  be  deaolbed  in  the  ordinance. 

We  see  no  reason  why  the  board  of  local 
improrementa  may  not  require  an  estimate  of 
the  coat  of  the  improrement  to  be  made  for  tto 
guidance,  when  it  first  origlnatea  the  scheme 
of  the  Improrement,  and  before  It  adopte  the 
flrat  resolution  provided  for  in  section  7.  The 
stetote  doea  not  attempt  to  minutely  define 
the  routine  of  the  duties  of  the  board  prior  to 
tiie  adoption  of  the  first  resolution.  It  la  a 
rale  of  statutory  comArnction  in  this  state 
tiiat  "all  general  provisions,  terms,  phrases 
and  expressloiis  ahaU  be  liberally  construed 
in  order  that  ttie  true  Intent  and  meaning  of 
the  legislature  may  be  fully  carried  out.**  un- 
less such  a  construction  would  be  InconslsteBt 
with  the  manifest  Intent  the  legislature 
in  the  cMitext  of  the  statute.  S  Starr  ft  a 
Ann.  St  e.  131,  I  1,  par.  1;  People  r.  Oaul- 
ter,  149  la  39.  88  M.  B.  676.  The  intent 
of  the  legislature  waa  that  the  proceedings  of 
the  board,  Indndlng  the  estiinated  cost  of 
the  Improvement;  should  be  submitted  to  the 
property  owners.  Section  8  of  the  act  pro- 
vides that  at  the  time  and  place  fixed  by  the 
public  hearing  the  board  shall  hear  represen- 
tations, not  only  upon  the  subject  of  the 
necessity  for  the  proposed  improrement  and 
the  nature  thereof,  but  upon  tbe  cost  of  the 
improrement  as  estimated.  Such  cost,  as  es- 
timated, was  liere  submitted  to  tbe  property 
owners  at  the  public  hearing,  as  Is  required 
by  section  8,  Where  the  property  ownera 
hare  a  chance  to  be  heard,  and  are  heard, 
upon  the  question  of  the  estimated  cost  oC  the 
Improrement,  their  Intereste  cannot  be  rery 
materially  injured  by  tiie  fact  that  the  esti- 
mate of  such  cost  is  made  before  or  at  the  time 
of  the  adoption  of  the  first  resolution,  rather 
than  after  such  adoption.  The  better  prac- 
tice would  seem  to  be  to  make  the  estimate 
after  the  adoption  of  the  first  resolution 
which  describes  the  Improvement,  but  it  may 
not  be  possible  in  all  case?  to  make  such  es- 
timate 10  days  before  the  public  hearing  is 
to  be  had.  Section  9  prorldes  that  the 
recommendation  by  the  board,  which  Is  pres- 
ented to  the  city  council  with  the  ordinance, 
shall  be  prima  facie  evidence  tiiat  all  the 
preliminaxy  requirements  of  the  act  bare  been 
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compiled  with;  and  If  the  fact  that  the  esti- 
mate iB  made  before  or  at  the  time  of  the  adop- 
tion of  the  flrat  resolution.  Instead  of  being 
made  after  such  adoption, , be  a  variance,  with- 
in the  meaning  of  section  9,  it  la  not  in  the 
present  case  such  a  Tflrlance  as  can  be  re- 
garded as  -willful  or  substantial,  and  there- 
fore does  not  affect  the  ralidtty  of  the  pro- 
ceeding. It  Is  not  claimed  that  the  estimate 
of  the  cost  of  the  present  inq^Tement  was 
excessive  or  unfair  or  unjust  in  any  way. 
The  only  objection  made  to  soch  estimate 
is  that  the  board  caused  it  to  be  made  before 
the  adoption  of  the  first  resolution,  describing 
the  ln^)rovement  Under  the  facta  of  fhia 
case,  we  do  not  regud  the  obiectlon  as  beliv 
well  taken. 

Ol^ectlpD  Is  made  to  the  ordinance  In  the 
present  case  upon  the  alleged  ground  that  the 
datum,  which  is  essential  to  the  determination 
of  the  grade,  is  not  set  out  and  defined  In 
the  ordinance  Itself,  but  must  be  determined 
reference  to  certain  actions  by  the  trustees 
of  the  Illinois  and  Michigan  Canal,  and  board 
of  drainage  commissioners,  etc.  The  part  of 
the  ordinance  thus  objected  to  is  as  follows: 
"The  above  heights,  as  fixed,  shall  be  meas- 
ured frrao  the  plane  of  low  water  In  Lafee 
Midilgan  <a  A.  D.  1847,  as  established  by  the 
trustees  of  the  Illinois  and  Michigan  Canal, 
snd  adopted  by  the  late  board  of  drainage 
commissioners  and  by  the  late  board  of  pub- 
lic woAs  of  the  city  of  Chicago,  as  the  basis 
or  datum  for  city  levels."  The  contention  of 
the  appellant  Is  that  under  section  8  of  the 
act  of  June  14, 1897,  the  ordinance  Is  required 
to  prescribe  only  the  nature,  locality,  char- 
acter, and  description  of  the  Improvement, 
and  that  said  section  does  not  contain  the 
language  of  the  amendment  made  to  section 
19  of  article  fi  of  the  city  and  village  act  In 
1887,  which  amendment  provided  that  the  or- 
dinance should  specify  the  nature,  character, 
locality,  and  description  of  the  Improvement 
"either  by  setting  forth  the  same  In  the  ordi- 
nance Itself,  or  by  reference  to  maps,  plats, 
plans,  profiles  or  specifications  thereof  on  file 
In  the  office  of  the  proper  clerk,  or  both." 
It  Is  said  that  inasmuch  as  the  act  of  1897 
does  not  authorize  such  reference  to  maps, 
plats,  etc.,  as  Is  provided  for  by  the  amfind- 
inent  of  1887  above  specified  (Laws  1887,  p. 
107),  therefore  the  present  ordinance  Is  de- 
fective, tiecause  the  plane  of  low  water  In 
Lake  Michigan  Is  not  set  out  in  the  ordinance 
itself,  but  must  he  established  by  reference 
to  matters  dehors  the  ordinance.  We  regard 
the  ob5ection  as  bolng  without  force.  The 
ordinance  does  not  refer  bore  to  maps,  plats, 
plans,  profiles,  or  specifications,  or  other  mat- 
ters outside  of  the  ordinance  itself,  which 
particularly  describe  this  particular  Improve- 
ment The  ordinance  merely  refers  to  an 
established  datum  aa  determining  the  grade 
of  the  Improvement  which  is  generally  rec- 
ognized as  the  basis  for  city  levels.  Such 
datimi  Is  not  necessarily  a  specification  of  this 
particular  improvement  but  is  an  element 
^1,  tJaip  determlnatloB. .  of  tbe  prop«  grade. 


which  ftiwUea  to  Any  and  all  In^orements. 
In  Otty  of  Sterling  v.  Gait.  U7  IlL  U.  7  N. 
B.  471,  referred  to  counsel  tta  tbe  appel- 
lant, apeciflcatloiis  were  refferred  to  In  tbe  or- 
dinance  as  b^ng  in  the  cH?  cleiii:'s  otBoe*  when 
the  statute  did  not  authorise  sodi  a  reference; 
and  H  was  there  held  that  a  eootoe  of  tn- 
formatlon  was  referred  to  In  tbe  ordinance 
which  the  law  did  reugnlce  In  soeh  mat- 
ters. Bat  here  the  datum  referred  to  Is  the 
ancient  low-water  mark  In  Lake  Michigan  in 
1847.  The  ^ne  of  low-water  mark  In  Iska 
Michigan  of  A.  D.  1847,  as  established  by  the 
trostees  at  the  Illinois  and  Midilgan  Canal, 
is  a  Boorce  of  toformation  which  the  law  re- 
cogntasa  hi  these  matters.  Such  a  low-mter 
mark,  when  thus  eetabUehed,  is  like  any 
object  from  wlilch  a  survey  may  be  made  <»r 
a  level  may  be  ran.  Tbe  ordinance  reqnlTes 
tbe  streets  to  be  graded  to  certain  belf^tB, 
as  fixed  by  that  mark.  This  la  all  that  vras 
required.  In  omr  opinion,  the  grade,  as  estab- 
lished 1^  the  ordinance,  la  sofflelent,  and  the 
ordinance  la  not  Invalid  as  referrii^  to  a  mat- 
ter debtHTB  the  ordinance.  The  auflBdency  of 
an  ordinance  containing  the  same  words  npoa 
ttta  snbject  ai  axe  ctmtalned  in  the  presoit 
ordinance  baa  been  recognised  In  the  late  caae 
of  Chicago  Terminal  Transfer  R.  Co.  v.  City 
of  Chicago,  184  hl  154.  se  N.  B.  4ia 

Counsel  for  appellant  make  the  farther 
point  that,  *in  caae  fllling  is  necessary  tat  the 
pr^nratlon  of  the  snbgrade,  tiie  contracts 
cannot  know  from  this  ordinance  what  kind 
is  required;  hence,  h«  cannot  make  an  Intelli- 
gent bid  for  Hie  work.**  As  flie  ordinance 
here  does  not  call  for  any  filling,  and  as  nwe 
Is  provided  for  in  tbe  Mtfmate  made  by  the 
engineer.  It  most  be  presumed  that  no  filling 
waa  required.  If  it  had  been  required,  tt 
to  to  be  iwesnmed  fliat  tt  vroold  have  beoa 
provided  for  In  fbe  estimate. 

We  are  of  the  opinion  that  tbe  trial  court 
committed  no  error  In  oveiruUng  the  objec- 
tions made  by  the  appellant  Accordingly  the 
Jndgipent  of  the  eoim^  court  is  afflnned. 
Judgment  afflnned. 


(U6  ni.  «4) 

HARDIN  et  al.  v.  CITT  OP  CHICAGO. 

(Supreme  Conrt  of  Illinois.   Jnne  21,  1900.) 

APPBAL-<iUBSTION  OP  JtrRISDICTION— FAII^ 
URB  TO  PRBBBNT  IN  BRIEF— WAIVER— CITY 
PAVING  ORDINANCE-STREET  GRADE— LOW- 
WATER  MARK— MONUMENT— VALIDITT-FILL- 
INQ— ABSENCE  OF  PROVISION— PRBSOMPTION 
-PITCH  OP  STREET-SPECIPICATIONS-CATCH- 
BASINS— PRIOR  ERECTION— trSB  AS  MONU- 
MENTS —  CURB  WALLS  —  HEIGHT  ABOVE 
STREET  —  PRESUMPTION  —  ORDINANCE  AND 
ESTIMATE- VARIANCE-OBJECTION  NOT  TAK- 
EN BELOW. 

1.  Wiiere,  on  appeal  from  a  jndgment  of  a 
connty  court  conarming  a  paving  asBessment 
the  objection  that  the  court  was  withoot  juris- 
diction of  the  subject-matter,  though  present- 
ed by  the  abstract  Is  not  referred  to  in  appel- 
lant's brief,  it  will  be  deemed  to  he  waived. 

2.  Laws  1897,  p.  105,  8  8,  provides  that  the 
tioard  of  local  improvements  shall  prepare  an 
ordinance  for  a  contemplated  improvement, 
pijescrihing  the  aatore,  character,  locaUtTt  and 
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description  thereof.  Chicago  City  Ordinance, 
■athorltlng  the  pannr  of  a  c^ain  street,  pro- 
Tided  that  the  srade  would  be  determined  from 
the  plane  of  low-water  wark  in  Lake  Michigan 
of  1S74,  as  cetabliehed  by  the  trustees  of  the 
Illinois  and  Michigan  Canal,  and  adopted  bj 
the  board  of  public  worka  of  Chicago.  Held, 
that  the  ordinance  was  not  InTalid,  qs  referring 
to  matters  outside  it  for  a  description  of  the 
paving,  since  the  low-water  mark  mentioned 
constitutes  an  object  or  monument  from  which 
surreys  may  be  made  independently  of  the  ac- 
tion of  such  board  or  trustees,  and  a  reference 
to  the  action  of  such  official  bodies  cannot  in- 
Talidate  an  ordinance  otherwise  sufficiently  full 
and  precise. 

3.  Where  Chicago  Gty^  Ordinance^  authoriz- 
ing the  paving  of  a  certain  street,  does  not  pro- 
vide for  any  filling,  though  requiring  the  grad- 
ing of  the  street,  and  the  public  euffineer's  item- 
ixea  estimate  of  the  cost  of  the  improvement 
makes  no  reference  to  any  filling,  the  ordinance 
is  not  invalid  for  failiug  to  provide  what  kind 
of  filling  abail  be  used,  since  it  will  not  be  as- 
sumed that  the  street  cannot  be  brought  to 
grade  by  merely  reducing  the  natural  level. 

4.  Where  Cliicago  City  Ordinance,  authoriz- 
ing the  paving  of  a  street,  provides  that  tbe 
center  of  the  roadway  and  top  of  the  curb  shall 
coincide  with  an  established  grade,  and  that 
tbe  roadway  surface  in  the  gutters  shall  be  12 
inches  below  this  at  tbe  catch-basins,  and  4 
Inches  between  tbem.  and  that  tbe  slope  of  the 
gutters  shall  be  uniform  from  the  summits  to 
the  catch-basina^  and  that  a  traoBTei-se  section 
of  tbe  finished  roadway  and  gutter  dags  shall 
be  tbe  true  arc  of  a  circle  passing  through 
the  gutter  grade  and  the  center  grade  of  toe 
roadway,  the  pitch  of  the  street  is  sufficiently 
defined  thereby,  and  the  ordinance  is  not  in- 
valid as  lacking  this  datum  for  determining 
the  height  of  the  carb. 

5.  Where  Chicago  City  Ordinance,  authoris- 
ing the  paving  of  a  street,  shows  Uiat  the  nec- 
«sBary  manholes  and  catch-basins  have  been 
constmcted  prior  to  its  passage,  and  are  In 

Elace  along  the  street,  and  provides  for  the  rais- 
tg  or  lowering  thereof  to  conform  to  the  fin- 
ished roadway,  it  is  not  invalid  because  re- 
ferring to  such  catch-basins  as  a  base  or  monU' 
ment  for  determining  the  height  of  the  curb 
and  dope  of  the  roadwaTi  mtbont  reqniriiu 
their  coBitmction  or  preaeilbiag  their  loca- 
tion. 

6.  Where  Chicago  City  Ordinance,  authoriz' 
Ing  the  paving  of  a  street,  prescribe  the  bot- 
tom and  top  widths  and  the  height  of  the  curb 
walls,  and  provides  that  their  top  ahall  be 
eight  inches  below  an  established  grade.  It  is 
not  invalid,  as  falling  to  prescribe  the  height 
of  tbe  curb  wttlh  above  the  street,  rince  it  will 
not  be  assumed  that  the  curb  walls  mast  nec- 
essarily extend  above  the  street 

7.  Where  only  a  general  objection  that  the 
public  engineers  estnnate  of  the  cost  of  a  con- 
templated munldpal  Im^remmt  is  veld  ts 
made  in  the  trial  court,  and  the  specific  objec- 
tion of  a  discrepancy  between  the  ordinance 
anthorbdng  tbe  improvement  and  the  estimate 
la  not  made  there,  and  does  not  appear  from 
eppellanf  s  abstract,  such  ot^cction  cannot  be 
considered  on  appeaL 

Appeal  from  Cook  county  court;  Robert 
H.  Lovett,  Judge. 

Proceedings  by  tbe  city  of  Chicago  against 
Daniel  Hardin  and  others  to  confirm  a  pav- 
ing assessment.  From  a  Judgment  In  favor 
of  tbe  city,  confirming  tbe  aMessment,  de- 
fendants appeal.  Affirmed. 

Meson  &  Noyee  (F.  S.  Lenert.  of  counsel), 
for  appellants.  Charles  M.  Walker,  Corp. 
Connsel,  Armand  F.  Teefy,  and  Wm.  M.  Pin- 
deU,  for  appellee. 


B0OO3,  0.  J.  This  l0  an  appeal  to  re- 
verse the  judgment  of  the  county  court  of 
Oook  county  affirming  a  special  assessment 
levied  under  an  ordinance  of  tbe  city  of  Chi- 
cago providing  for  the  improvement  of  a  pop* 
tioD  of  Thirty-First  street  by  curbing,  grad- 
ing, and  paving  the  roadway  of  such  portion 
of  the  street  with  asphalt,  adopted  under  the 
provisions  of  an  act  entitled  "An  act  concern- 
ing local  improvements,"  approved  Jnne  14, 
1897.  A  number  of  objections  were  filed  in 
the  county  court,  but  three  of  which  are 
presented  to  this  court  by  the  abstract  viz.: 
"(5)  The  ordinance  authorizing  said  improve- 
ment does  not  specify  the  nature,  character, 
locality,  and  description  of  the  proposed  Im- 
provement: (6)  said  ordinance  fs  void  for 
uncertainty.  Insufficiency,  and  Informflllty;" 
"(3C)  the  county  court  was  without  juris- 
diction to  pass  upon  said  assessment."  The 
last  of  these  objections  Is  not  referred  to 
in  the  brief  of  counsel  for  appellants,  and 
1b  deemed  to  be  waived. 

It  is  urged  that  the  description  In  the  ordi- 
nance of  the  nature,  character,  locality,  and 
description  of  the  proposed  Improvement 
Is  in  several  respects  insufficient:  First,  that 
tbe  specification  of  tbe  grade  of  the  street 
as  established  by  the  ordinance  Is  Indefinite. 
In  this  particular  tbe  ordinance  is  the  same 
as  that  which  was  passed  upon  in  Chicago 
Terminal  Transfer  R  Co.  v.  City  of  Ohicago. 
184  ni.  154,  56  N.  B.  410,  and  there  held  to 
be  sufficient.  It  is,  however,  urged  that  the 
statute  In  force  at  the  time  the  ordinance 
involved  in  the  case  cited  was  adopted  per- 
mitted tbe  description  of  the  Improvement 
to  be  aided  by  reference  to  maps,  plats, 
plans,  etc,  dehors  tbe  ordinance;  and  It  ts 
urged  that  tbe  act  of  168t,  under  which  tbe 
ordlmuiee  In  tbe  ease  at  bar  vaa  adopted, 
doM  not  antboFlfle  the  deserlptlott  of  the  Im- 
prorement  to  bo  to  aided.  In  Ohicago  Ter- 
minal TraDsfer  B.  Oo.  t.  Olty  of  Ohicago, 
OTpra,  spoakliig  of  an  ordinance  Idratleal. 
In  the  respect  under  conalderatlon,  wltb  tbe 
one  at  bar,  we  Bald  (page  1S6,  1S4  111.,  and 
page  411,  M  N.  B.):  '^bla  datnm  [adopted 
as  the  standard  tea  •  meaanrements  Rped- 
fled  la  the  ordinance]  Is  tbe  ancient  Uaw- 
water  mark  in  Lake  Michigan  in  1847.  Tbe 
marfe  was  not  created  by  an  ordinance,  and 
tt  was  no  more  necessary  to  establlab  It  In 
that  manner  than  any  other  object  from 
which  ft  snrrey  might  be  made  or  tovela 
mn.  The  ordinance  requires  the  street  to 
be  graded  to  certabi  heights  aboTO  that 
maiiE,  and  that  li  all  that  was  reqnlred." 
Wltbont  deciding  tiie  ccmtaition  ct  tbe  ap- 
pellants that  an  ordinance  framed  onder  tbe 
act  of  1897  may  not,  In  deacriblng  tbe  Im- 
provement refer  to  mapa,  pluks,  etc.  it  la 
sufficient  for  the  purposes  of  this  case  to 
say  that  the  ordinance  under  consideration 
adopted  tbe  "plane  of  low-water  mark  In 
Lake  Michigan  in  1847"  as  the  datum  or 
basis  toe  fixing  the  grade  of  the  atreet,  and 
for  other  measurements  spedfled  la  the 
ordinance,  and  this  description  was,  as  held 
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iu  Chicago  Terminal  Transfer  R.  Co.  v.  City 
of  Chicago,  supra,  definite  and  sufficient. 
True,  the  ordinance  at  bar,  as  did  the  ordt- 
oance  In  the  case  last  cited,  recited  that  said 
plane  of  low-water  marl£  of  1847  bad  been 
adopted  by  the  board  of  public  worliB  of  the 
city  of  Chicago  and  the  trustees  of  the  Illi- 
nois and  Michigan  Canal;  but  the  plane  of 
low-water  marl£  in  Lake  Michigan  in  1847 
was  not  created  by  the  act  of  the  board  of 
public  works  or  of  said  trustees,  but  by  the 
operation  of  the  laws  of  nature,  and  consti- 
tuted an  object  or  monument  from  which 
surreys  might  be  made  or  levels  run  inde- 
pendent of  the  action  of  said  board  of  trus- 
tees,  and,  as  we  said  in  Cunningham  t.  City 
of  Peoria,  157  III.  499.  41  N.  E.  1014,  the  fact 
that  reference  is  made  to  documents  on  file 
in  the  office  of  the  department  of  public 
works  in  no  wise  Invalidates  the  speciflca- 
lion  of  the  Improremcnt,  which  Is  already 
sufficiently  full  and  precise. 

It  is  next  complained  that  though  the  ordi- 
nance provides  that  the  roadway  of  the 
street  shall  be  graded,  and  shall  coincide 
with  the  established  grade  of  Thirty-First 
street,  it  does  not  prescribe  "what  kind  of 
fllllng"  shall  be  used.  This  objection  rpsts 
upon  the  unwarranted  assumption  that  "ffil- 
ing"  of  some  character  must  necessarily  be 
used.  The  ordinance  does  not  provide  for 
the  use  of  any  ffiling.  anri  the  estimate  made 
by  the  engineer  of  the  cost  of  the  improve- 
ment makes  no  reference  to  any  filling.  The 
conformation  of  the'  surface  of  the  ground 
on  which  the  street  is  laid  may  be  such  that 
filling  Is  not  required  in  order  to  bring  the 
street  to  the  grade  level.  Counsel  for  ap- 
pellants do  not  contend  that  It  appears  from- 
the  ordinance  that' filling  will  be  required  in 
order  to  bring  the  surface  of  the  street  to 
the  grade,  though  they  Insist  that  "it  is  not 
a  violent  supposition  that  some  filling  will 
be  required."  If  we  Indulged  in  any  Bap> 
position,  it  would  be  that  as  the  ordinance 
did  not  provide  for  any  filling,  and  the  en- 
gineer did  not  estimate  that  any  fllllng 
would  be  necessary,  the  surface  of  the  street 
could  be  brought  to  the  requisite  grade  by 
redncing  the  natural  level  of  the  ground  to 
the  level  or  decree  of  Inclination  necessary 
to  conform  to  file  grade  required  by  tiie  ordi- 
nance. 

It  is  next  urged  the  height  of  the  curb  Is 
not  specified.  The  ordinance  contains  all  the 
data  which  in  Claflin  v.  aty  of  Chicago,  178 
111.  519,  fiS  N.  E.  339,  were  declared  to  be 
necessary  In  order  to  determine  the  height 
of  the  curb.  Counsel  for  appellants  are  In  er- 
ror In  asserting  that  the  "pitch"  or  indbu- 
tlott  of  the  surface  of  the  roadway  wblcb  was 
shown  in  the  Olaflln  Case  Is  not  shown  in 
the  ordinance  at  bar.  The  ordinance  pro- 
vides that  the  center  of  the  roadway  of  the 
street  shall  colndde  with  the  established 
grade  of  Thlrty-Ftrst  street,  before  specified 
in  the  ordinance,  and  further  provides  that 
the  tap  of  the  curb  shall  coincide  with  the 
establlBhed  grade  of  the  street,  or  height  ot 


the  center  of  the  roadway  of  the  street,  and 
that  the  surface  of  the  roadway  In  the  gut- 
ters at  the  catch-basins  shall  be  12  inches  be- 
low the  grade  of  the  center  of  the  street,  and 
that  the  surface  of  the  roadway  In  the  gut- 
ters midway  between  the  catch-basins  shall 
be  4  inches  below  said  grade  line  of  the  cm- 
ter  of  the  street,  and  the  "slope  of  the  gut- 
ters adjoining  the  roadway  face  of  said  curb 
and  said  curb  walls  shall  be  uniform  from 
the  summits  to  the  catch-basins,"  and  "a 
transverse  section  of  the  said  finished  road- 
way and  said  gutter-flags  •  •  •  shall  be 
a  true  arc  of  a  circle  passing  through  said 
gutter  grade  and  the  center  of  the  grade  of 
said  finished  roadway."  The  "pitch"  or 
slope  of  the  street  is  therefore  clearly  defined. 

Counsel  for  appellants  are  also  in  error  in 
the  position  that  the  description  of  the  im- 
provement is  Indefinite,  In  that  the  catch- 
basins  are  referred  to  in  the  description  of 
the  improvement  as  a  base  or  monument  for 
determining  the  height  of  the  curb  and  the 
slope  of  the  roadway,  and  that  the  ordinance 
does  not  require  that  any  catch-basins  shall 
be  constructed,  and  does  not  set  forth  the 
place  of  location  of  any  catch-basins.  The 
ordinance  shows  that  the  necessary  manholes 
and  catch-basins  had  been  constructed  prior 
to  the  adoption  of  the  ordinance,  and  were 
in  place  along  the  street,  and  the  ordinance 
provides  such  catch-basins  shall  be  raised  or 
lowered  to  make  them  conform  to  the  fin- 
ished roadway.  The  catch-basins  could  there- 
fore be  adopted  as  objects  from  which  to 
frame  the  description  of  the  improvemrat 

The  contention  that  the  ordinance  does  not 
specify  the  height  of  the  curb  walls  "above 
the  street"  Is  not  tenable.  This  objection  In- 
volves the  assumption  that  the  curb  walls 
must  necessarily  extend  above  the  surface 
of  the  street  The  ordinance  provides  that 
the  curb  walls  shall  be  3  feet  3  inches  wide 
at  the  bottom,  IS  Inches  wide  at  the  top,  and 
9  feet  In  height  and  the  "top  of  said  curb 
walls  to  be  eight  Inches  below  the  eetab- 
lished  grade  of  said  Thirty-First  street." 

The  objection  that  there  is  a  variance  be- 
tween the  estimate  of  the  cost  of  the  Im- 
provement and  the  ordinance  in  regard  to  the 
combined  curb  and  gutter  was  not  raised  in 
the  trial  court  A  general  objection  that  the 
estimate  of  the  cost  of  the  improvement  is 
void  does  not  raise  the  question  of  a  dis- 
crepancy between  the  ordinance  and  the  esti- 
mate, where  the  estimate  Is  prima  fade  In 
proper  form,  and  the  alleged  variance  does 
not  go  to  Its  entire  validity.  Chicago  TermU 
nal  Transfer  Co.  v.  City  of  Chicago.  178  IU. 
429.  53  N.  B.  361.  Moreover,  the  objection 
does  not  appear  from  the  abstract  furnished 
by  appellants.  It  cannot  be  here  considered. 

The  contention  of  counsel,  vigorously  pre- 
sented In  their  brief,  but  not  Included  In  the 
assignment  of  errors  as  abstracted,  that  the 
estimate  of  the  engineer  is  void  for  the  rea- 
son that  it  was  made  under  an  order  altered 
by  the  board  of  local  Improvements  before 
the  board  had  adopted  the  first  resolution 
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rtqvired  iinder  tlie  prorlstoiu  <tf  section  7  of 
the  act  (tf  Jane  14,  1887,  was  considered  hy 
tills  court  In  GlTlns  t.  CUty  of  Oblcago  ((^rin- 
lon  filed  at  this  tem)  67  N.  n.  1046,  and  de- 
dded  adversely  to  the  view  tak«n  by  cotm- 
seL  The  Jndgmait  Is  affinned.  Jndfl;ment 
affirmed. 


nS6  111.  344) 

UnVERTSBN  et  al.  t.  GERSTBNBERG  et  aLX 
(Snpreme  Court  of  HUdoIb.  June  21,  ^SOO.) 

INJimCTION-OROUNDS— BASEMENTS— WAIVES 
OF  RIGHT  TO  RESTRAIN  OBSTRUCTIONS. 

1.  Altboosli  a  restriction  as  to  the  bnUdinv 
line  of  lots  In  an  addition,  contaiaed  In  the  sev- 
eral  deeds  In  a  cbaln  of  title,  but  not  in 
the  immediate  conyeysiice  to  the  present  owner, 
is  biodiog  on  bim,  yet,  ^here  the  restrictioo 
has  not  been  nniformly  obserred  by  the  proper- 
ty owners  also  boond  thereby,  nor  by  any  num- 
ber of  them,  and  the  character  of  the  property 
has  changed  to  such  an  extent  that  the  en- 
forcement of  the  restnj:tion  would  be  a  disad- 
vantage to  the  property  owners  generally,  it 
will  not  be  enforced  by'lnjunctioa  against  aucb 
owner. 

2.  One  owning  two  iota  In  an  addition,  who 
has  lived  in  the  immolate  neighborhood  for 
10  years,  and  has  had  notice  that  tywnen  of 
lots  adjoining  bis  in  the  addition  have  been 
bnilding  their  houses  within  the  space  restricted 
in  the  deeds  to  anch  lots  for  court-yard  pur- 
poses, and  has  taken  no  steps  to  prevent  such 
encroachment,  waives  his  right  to  enjoin  an- 
other lot  owner  froni  encroaching  on  such 
apace.  > 

3.  Where  a  restrictioo  of  the  building  line  of 
lots  to  within  30  feet ;  of  the  street  has  been, 

Eractically  abandoned  by  the  encroachment  of 
uildings  for  varying  distances,  destroying  the 
nniformity,  a  building  commenced  on  one  of 
the  lots  will  not  be  restricted  to  a  line  reached 
by  the  greatest  encroachment. 

Appeal  from  snperlor  court.  Cook  county; 
Axel  Chytrans,  Jndge. 

Suit  by  Erich  Gersteuberg  and  others 
against  Ludwig  C.  Ewertsen  and  others  for 
Injunction.  From  a  decree  granting  a  per- 
petual Injunctloii,  defendants  appeal.  Re- 
versed. ; 

Hamline,  Scott  &  Lord  and  George  W. 
Hess,  for  appellants.  ^  T^ckner,  Bntz  ft  Mil- 
ler (Francis  Lackner,  'otto  C.  Butz,  Amos  C. 
Miller,  and  Major  McGregor,  of  counsel),  for 
appellees. 

CARTER,  J.  Upon  the  final  hearing  of  the 
Issues  made  upon  the  blU  filed  by  the  ap- 
pellees, the  superior  court  entered  a  decree 
In  substance  as  follows:  "That  the  defendant 
Ludwig  C.  Ewertsen  Is  the  owner  of  lots  1 
and  2  in  block  1,  in  Jerome  I.  Case's  subdi- 
vision of  the  north  418  feet  of  outlot  F  In 
Wrlghtwood,  being  a  subdivision  of  the  S.  W. 
^  of  section  28,  township  40  X.,  range  14  E. 
of  the  third  P.  M.,  in  the  city  of  Chicago, 
county  of  Cook,  and  state  of  Illinois;  that 
complainants  are  the  owners  in  fee  simple 
of  lots  29  and  30  in  said  block  1,  which  are 
unimproved  by  bnlldings  of  any  description; 
that  the  remaining  defendants  are  Interested 
in  the  subjHCt-matter  of  tbls  suit  sabstan* 
 .  ' 

1  Rabearlna  denied  October  4,  IMO. 


tUlly  as  set  forth  In  the  bill  4tf  compWnt;* 
that  defendant  Ludwig  C  Ewertsen  was  at 
the  time  of  the  commencement  of  this  suit 
about  to  begin  the  erection  of,  and  since  the 
commencement  at  this  suit  has  begun  and 
partially  erected,  a  building  upon  said  l3ts  1 
and  2;  that  a  part  of  said  building  has  been- 
erected  upon  the  east  18.9  feet  of  said  lot  1;' 
that  complainants  are  entitled  to  an  ease- 
ment for  air,  light,  and  prospect  In  said  east 
18.9  feet  of  said  lot  l,  which  easement  re- 
quires that  the  east  18.9  feet  be  reserved 
and  appropriated  for  a  court  yard,  and  shall 
not  be  built  upon.  It  Is  therefore  ordered 
that  defendant  Ludwig  G.  Ewertsen  and 
other  defendants  be  restrained  from  proceed- 
ing with  the  erection  of  that  portion  of  aald 
building  whicb  rests  upon  said  east  18.9  feet 
of  said  lot  1.  It  Is  further  ordered  that  Lud- 
wig C.  Ewertsen  remove  alt  that  part  of  said 
building  now  I'esting  on  said  east  18.9  feet 
of  said  lot  1,  and  that  the  defendant  Ludwig 
C.  EwMlsen  and  all  other  defendants  be  per- 
petually enjoined  from  building  upon  said 
east  18.9  feet  of  said  lot  1."  The  sulxllvlsion 
Wrightwood  was  made  in  tihe  year  1860,  and 
the  map  or  plat  thereof  was  recorded  in  the 
recorder's  oflice  of  Oook  county  on  November 
26th  of  that  year.  $ald  outlot  F  was  a  part 
of  said  subdivision,  and  icontalned  17.27  acres. 
On  the  plat  of  said  ofitlot  and  others  con- 
tained in  the  said  sutMlivision,  lines  were 
drawn  30  feet  inside  of,  land  parallel  with,  the 
boundary  lines  of  suchi  outlets.  The  certifi- 
cate of  the  owners  to  s^id  plat  of  said  lands 
stated  that  "said  parties  certify  that  they 
bave  mapped  and  platted  the  same,  as  on 
the  above  map  represented,  into  outlots, 
blocks,  and  lots,  with  pvenues,  streets,  and 
courts  as  almve  shown,  and  that  all  the  deeds 
or  other  conveyances  of  any  part  of  said 
lands  and  premises  heretofore  made  and 
hereafter  to  be  made  by  them,  or  either  of 
them,  referring  to  any  map  or  plat  of  the 
premises  above  platted,-  or  any  part  thereof, 
had  and  shall  have  reference  to  the  above 
plat  or  map,  and  to  fnture  subdivisions  of 
the  same.  All  the  Spaces  between  the  front 
lines  of  the  lots  and  blocks  and  the  blue 
lines  drawn,  respectively,  30  and  50  feet 
back  from  the  margins  of  the  streets,  ave- 
nues, and  courts,  are  reserved  and  appropri- 
ated solely  for  court  yards,  and  are  not  to 
be  built  upon."  Afterwards,  in  the  same 
year,  the  owners  of  said  Wrlghtwood  addi- 
tion made  a  partition  fleed,  by  which  deed 
Timothy  Wright,  one  oi!  the  part  owners,  be- 
came the  sole  owner  in  fee  simple  of  said 
outlot  F.  Reference  was  made  to  said  map 
or  plat  of  Wrlghtwood  In  said  deed,  and  it 
was  declared  to  be  subject  to  the  provisions 
of  said  plat,  and  to  the  certificates  thereto, 
regulating  courts  and  court  yards  and  the  use 
thereof.  In  1801  Jerome  I.  Case,  then  being 
the  owner  of  the  north  418  feet  of  said  out- 
lot F,  made  a  subdivision  of  the  same  Into 
lots,  blocks,  streets,  aod  alleys,  and  made 
and  recorded  a  plat  thereof,  with  a  line 
drawn  thereon  marked  "Building  Line,"  SO 
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feet  witbln  and  from  the  outside  or  street' 
lines  of  incb  lota.  In  the  same  manner  and 
at  the  same  places  as  Indicated  npcHi  the 
plat  of  said  ontlot  F  as  shown  in  the  original 
addition.  The  following  plat  shows  most  of 
the  east  half  of  block  1  of  aald  Case's  sub- 
division, the  building  line,  the  location  of 
buildings  OD  cortaln  lots,  and  i3i»  building 


of  Ewertaen,  the  construction  of  which  was 
mjolned  bj  the  decree.  It  also  shows  the 
encroachments  which  have  been  made  upon 
tbe  building  line,  and  upon  the  space  be- 
tween such  line  and  the  street  which  had 
been  set  apart  for  a  court  yard,  ca  the  west 
side  of  Orchatd  street,  and  a  part  of  Wrlffbt- 
wood  avenue. 
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The  defendant  sywertsoi,  the  owner  of 
lots  1  and  2,  and  the  comptainauta,  the  own- 
en  of  lou  29  and  80,  aa  w^l  as  other  owners 
of  lotB  In  said  block  1.  derlred  their  titlea 
by  mesne  conveyances  from  Jerome  Z.  Case, 
who  derived  his  title  by  mesne  conveyances 
from  Timothy  Wright.  The  deeds  In  the 
chain  of  title  to  complainants'  said  lots  pro- 
vided* in  sabstancet  *^at  a  ^wce  of  30  feet 
In  depth  along  the  east  line  of  said  lots  28 
and  80,  and  fronting  on  Orchard  street*  shall 
never  be  built  upon  or  in  any  manner  ob- 
straeted  or  Incumbered  by  buildings  of  any 
description,  but  shall  be  forever  left  and  re- 
served an  open  area  or  space,  In  accordance 
with  the  lines  shown  upon  a  plat  of  the  sub- 
division," etc.;  referring  to  said  original 
plat.  Some  of  the  deeds  to  the  other  lots, 
from  23  to  S4,  inclusive,  contained  similar 
provisions,  but  no  such  provision,  nor  any 
reference  to  any  building  Une,  was  contain- 
ed in  any  deed  in  the  chain  of  Bwwtsen's 
title  to  lots  1  and  2,  except  the  provialons  in 
said  partition  deed  and  in  said  plats  and 
their  certificates,  and  except  what  may  be 
property  Implied  from  references  In  other 
deeds  made  to  the  plats;  and  the  first  con- 
tention of  appellants  is  that  said  restriction 
as  to  the  building  line  and  the  open  space 
between  that  line  ,  and  the  street  does  not 
apply  to  said  lots  1  and  2,  and  that  Bwertsen 
had  the  lawful  right  to  build  to  the  street 
line.  The  building  Ewertsen  began  to  con- 
struct was  to  be  an  apartment  building, 
three  stories  high,  of  brick  and  stone,  front- 
ing on  "Orchard  street,  4  feet  from  the  street 
Hue,  and  extending  back  upon  the  rear  ends 
of  said  lots  1  and  2.  As  shown  by  the 
above  plat,  It  extended  over  the  building 
line  26  feet  If  it  were  put  back  to  the 
building  line,  or  even  to  a  line  18.9  feet 
from  the  street,  as  decreed  by  the  court  be- 
low, there  would  not  be  sufficient  depth  to 
the  two  lots  east  and  west  for  the  building 
as  planned.  That  fact  would  be  Immaterial, 
however.  If  the  alleged  restriction  is  bind- 
ing upon  Bwertsen,  as  the  owner  of  said 
lots,  or  constitutes  an  easement  in  said  lots 
In  favor  of  the  other  lot  owners.  But  was 
any  such  restriction  in  the  use  of  said  lots 
1  and  2  Imposed  or  created  by  said  plats 
and  partition  deed,  and  reference  thereto  In 
the  deeds  In  Ewertsen's  chain  of  title,  as 
alleged  by  the  complainants?  We  are  of 
the  opinion  that  there  was.  As  said,  how- 
ever, in  Hutchinson  v.  TJlrlcfa,  14S  111.  336,  34 
N.  B.  656.  21  L.  R.  A.  891:  "Where  real 
property  Is  conv^ed  In  fee,  restrictions  In 
the  use  are  not  favored;  but,  wnere  the  in- 
tention of  the  parties  Is  dear  In  the  crea- 
tion of  restrictions  and  limitations  upon  the 
use  of  a  grantee,  courts  wlU  enfwce  the 
same.**  And  we  there  farther  said:  "All 
doubts  must  be  resolved  in  favor  of  natural 
rights,  and  against  KStrictlons  tJiereon. 
*  *  *  In  the  construction  of  deeds  con- 
taining restrictions  and  prohlbltlone  as  to 
the  use  of  property  by  a  grantee,  all  doubts 
■bould,  as  a  general  rule,  be  resolved  {a 
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favor  of  a  free  nse  of  prtq^ertj,  and  agalurt 

restrictions." 

It  la  not  necessary  to  consider  the  point 
made  by  the  appellants,  that  the  original 
plat,  havmg  been  acknowledged  by  an  at- 
tomey  In  fact  and  not  by  the  owners,  could 
not,  under  the  law  as  it  then  was,  create 
any  legal  restrictions  upon  the  use  of  the 
property;  for  we  are  satisfied  from  the  evi- 
dence that  this  plat  was  referred  to  and 
made  a  part  of  the  partition  deed  and  subse- 
quent conveyances,  and  has  been  constantly 
recognized  by  all  the  lot  owners  as  a  com- 
mon source  of  title,  and  that  Bwertsen  had 
notice  of  it  and  of  said  restrictions,  and  Is 
now  bound  by  them,  unless  these  restric- 
tions have  ceased  to  exist,  or  are  no  longer 
enforceable  against  him  or  his  said  lots,  In 
equity,  for  reasons  hereinafter  stated.  HIS' 
property  was  not  relieved  fromi  their  bind- 
ing force  merely  because  they  were  not  ex- 
pressly reserved  In  the  conveyance  to  him, 
or  In  others  of  the  deeds  In  his  chain  of  ti- 
tle. Smith  V.  Toung,  160  111.  163.  43  N.  B. 
486;  Marsh  v.  Village  of  Falrbury,  163  IlL 
401,  46  N.  B.  236;  Smith  v.  Heath,  102  Ul. 
180;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  10. 

Equity  will  not,  as  a  rule,  enforce  a  re- 
striction, where,  by  the  acts  of  the  grantor 
who  Imposed  It,  or  of  those  who  derived 
title  under  him,  the  property,  and  that  In  the 
vicinage,  has  so  changed  in  Its  character 
and  environment  and  In  the  uses  to  which 
It  may  be  put  as  to  make  It  unfit  or  unprofit- 
able for  ttse  If  the  restriction  be  enforced, 
or  where  to  grant  the  relief  would  be  a  great 
hardship  on  the  owner  and  of  no  benefit  to 
the  complainant  or  where  the  complainant 
has  waived  or  abandoned  the  restriction;  or, 
in  short  It  may  be  said  that  where,  from  all 
of  the  evidence,  It  appears  that  it  would  be 
against  equity  to  enforce  the  restriction 
by  injunction,  relief  will  be  denied,  and  the 
party  seeking  its  enforcement  will  be  left 
to  whatever  remedy  he  may  have  at  law. 
Brewery  Oo.  v.  Primes,  163  lU.  652,  45  N. 
E.  145;  Oougblin  v.  Barker,  46  Mo.  App.  54; 
Duke  of  Bedford  v.  Trustees  British  Mu- 
seum, 2  Mylne  &  K.  652;  Sayers  v.  Collyer, 
24  Oh.  Dlv.  180;  Page  v.  Murray,  46  N.  J. 
Eq.  3^,  19  Atl.  11;  Jackson  v.  Stevenson, 
156  Mass.  496,  81  N.  B.  691;  Bangs  v.  Po^ 
ter,  135  Mass.  245;  High,  InJ.  i  1158:  Trus- 
tees V.  Thatcher,  87  N.  T.  311.  These  sev- 
eral grounds  for  denying  equitable  relief, 
applicable  to  the  case  at  bar,  will  be  con- 
sidered without  reference  to  the  separate 
heads  under  which  counsel  have  dasslfled 
them. 

It  Js  apparent  as  claimed  by  counsel  for 
appellants,  that  the  restrlctlms  as  to  building 
were  Imposed,  and  the  spaces  for  court  yards 
were  reserved,  In  order  that  the  propaly 
might  be  better  adapted  and  made  more  desir- 
able for  residence  purposes.  We  cannot  tmp- 
pose  that  the  owners  would  plat  lands  with 
a  view  to  th^  use  for  business  purposes,  and 
Impose  restrictions  at  such  a  character  as  to 
make  them  practically  unfit  for  such  purpoaea; 
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and  while  the  lot  owners,  observing  sach 
restrlctlonB,  might  maintain  them  and  the 
general  residence  character  of  the  property, 
still,  if  they  did  not  do  so,  but  yielded  to  the 
adranctng  pressure  of  trade,  and  violated  and 
disregarded  the  restrictions,  and  built  npcn 
the  reserved  court  yards,  it  is  plain  to  be  seen 
that  such  restrictions  might,  in  the  lapse  of 
time,  not  only  cease  to  be  of  any  value  what- 
ever, but  become  a  mere  hindrance  to  the 
proper  use  of  the  property,  and  an  annoyance 
to  the  lot  owner.  It  is  not  Intended,  of 
course,  to  be  said  that  the  use  of  the  prop- 
erty in  question  In  this  case  has  changed 
to  the  extent  mentioned;  but  the  facts  as 
agreed  upon  show  that  much  of  the  property 
In  the  vicinity  of  the  lots  here  in  question  is 
now  used  for  business  purposes,— Oiat  Is,  for 
stores  and  buildings  of  that  character.  It  Is 
clear  from  the  agreed  facts  that  the  restric- 
tions as  to  building  with  reference  to  the 
building  line  established  by  the  original  plat, 
and  as  to  building  upon  the  space  reserved  for 
court  yards,  have  not  generally  been  regarded 
by  the  lot  owners.  It  is  agreed  that  the  lots 
fronting  on  the  south  side  of  Wrlghtwood 
avenue,  from  Orchard  street  to  the  next  street 
west,  all  of  which  were  subject  to  the  same  re- 
strictions as  those  fronting  on  Orchard  street, 
have  been  improved  by  the  erection  thereon  of 
business  buildings  which  extend  to  the  street 
line,  and  over  and  upon  the  whole  of  the 
30  feet  reserved  for  court  yards.  Ewertsen's 
lot  1  is  on  taie  corner  of  Wrlghtwood  avenue 
and  Orchard  street,  and  fronts  north  on  said 
avenue,  and  his  lot  2  Is  next  west  of  lot  1. 
Upon  lot  1  and  the  west  part  of  lot  2,  front- 
ing on  Wrlghtwood  avenue,  business  build- 
ings liave  been  erected  (as  many  othei-s  have 
been  on  tliat  street)  extending  substantially 
to  the  Btroet  line,  leaving  about  25  feet  of 
the  front  of  the  comer  lot  unoanipled;  and  it 
Is  upon  the  rpar  of  these  lots,  extending  south 
along  Orchard  street,  that  Ewertsen  was  pro- 
ceeding to  erect  his  apartment  building,  front- 
ing east  on  Orchard  street,  when  restrained 
by  Injunction  In  this  case.  It  is  apparent 
that  not  only  as  to  Wrlghtwood  avenue,  on 
its  south  side,  but  as  to  many  other  of  the 
streets  of  this  addition,  which  need  not  be 
referred  to  further,  the  character  and  uses 
of  the  property  had  in  some  Instances  com- 
pletely, and  In  others  partly,  changed  from 
residence  to  business  property,  and  by  com- 
mon consent  or  acquiescence  of  the  lot  own- 
ers the  reserved  court  yards  had  been  aban- 
doned, and  the  space  reserved  for  them  appro- 
priated to  the  same  uses  as  the  rest  of  the 
property.  A  two-story  building,  used  as  a 
store,  had  been  erected  on  the  northwest  cor- 
ner of  Wrlghtwood  avenue  and  Orchard 
street,  only  18  feet  north  of  the  north  line 
of  the  avenue,  and  a  public-school  building 
belonging  to  the  city  had  been  erected  on  the 
northeast  comer,  extending  to  the  Orchard 
street  line.  On  the  opposite  side  of  Orchard 
street  from  Ewertsen's  proposed  apartment 
building,  but  25  feet  southward,  towards  com- 
plainants' lots  29  and  30  (bm  being  on  the 


east  aide  of  the  street),  there  had  been  erected 
a  large  three-story  a!partment  building,  with 
stone  front,  only  three  feet  from  the  eaat 
line  of  Orchard  street  It  is  also  agreed  that 
the  eight  lots  Immediately  (In  coosecatlve 
order)  south  at  the  conqilalnantB'  lots,  and 
fronting  the  same  way  on  Orchard  street. 
haTe  been  improved  with  large  two  and  three 
story  residences,  the  £ronts  of  which  extend 
over  said  building  line  and  upon  said  space 
reserved  for  court  yards  from  7  to  upwards 
of  11  feet,  besides  the  space  occupied  by 
porches,  stoops,  and  st^.  Tlie  plat  abore 
shows  the  extent  of  these  encroachments. 
Orchard  street  has  not  as  yet,  except  as 
above  stated,  and  except  as  to  certain  comers, 
been  devoted  to  business  uses.  The  eridence 
shows  that  one  of  the  complainants,  owning 
said  vacant  lots  29  and  30,  has  lived  only 
a  block  and  a  half  from  that  part  of  Orchard 
street  for  -10  years  prior  to  the  trial  below, 
during  which  time  the  public-school  building, 
the  apartment  building,  and  the  other  build- 
ings on  that  street  which  bad  been  construct- 
ed orer  said  building  line  and  upon  the  space 
reserved  for  court  yards  have  been  erected, 
and  that  he  never  took  any  steps  to  prevent 
the  obstractlon  of  such  court  yards,  or  to  pre- 
serve the  easement  which  he  now  asserts  be 
has  In  snch  spaces,  as  mrner  of  lots  29  and 
30. 

While  the  facts  show  that  there  are  many 
buildings  having  their  fronts  30  feet  back 
from  the  street  line,  we  find  no  evidence, 
either'in  the  testimony  or  In  the  agreed  facts, 
of  any  uniform  observance  by  the  property 
owners,  or  of  any  number  of  them,  of  the 
alleged  building  line,  or  of  any  otber,  or  of 
the  right  of  the  lot  owners  to  keep  unob- 
structed the  said  ^)aces  so  reserved  for 
court  yards,  but  there  was  evidence  to  the 
contrary.  Under  these  circumstances,  ought 
a  court  of  equity  to  enjoin  E^wert8en  from 
encroaching  with  his  building  -upon  said 
space,  when  all  others  who  have  coustmcted 
buildings  on  that  side  of  the  block  have  done 
so,  though  to  a  less  extent  perhaps,  than  he 
seeks  to  do,  and  without  any  attempted  hin- 
drance on  the  part  of  the  complainants?  We 
are  of  the  opinion  that  It  would  be  Inequita- 
ble to  grant  such  relief.  To  construct  this 
building  fronting  on  Orchard  street  would 
no  more  Injuriously  Impair  the  alleged  ease- 
ment than  to  construct  a  store  building  on 
the  cornnr  of  the  same  lot  fronting  on 
Wrlghtwood  avenue,  which  on  that  side  Is 
already  appropriated  to  such  business  pur- 
poses, and  the  easement  there  wholly  aban- 
doned. Other  comers  of  Orchard  street  with 
cross  streets  have  been  built  upon  and  de- 
voted to  business  uses,  and  It  seems  clear 
that  the  character  of  the  property  at  such 
comers  has  changed  from  that  of  residence 
to  that  of  business  property,  and  such  lots 
have  to  a  large  extent  been  actually  appro- 
priated to  business  purposes.  While  the  ac- 
tion of  the  property  owners  on  Wrlghtwood 
avenue  alone  would  not  bind  the  property 
owners  on  Orchard  street,  so  as  to  deprive 
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tiiem  of  ttut  beneficial  use  of  the  court  yarAa 
upon  their  street,  bad  they  been  there  pre- 
serred,  anch  Bctlon  Is  Importftiit  as  show- 
ing a  general  change  In  the  character  and 
uses  of  the  property  In  the  rldnlty  subject 
to  the  same  restrictions,  and.  In  conBectloD 
with  the  disregard  thereof  by  the  property 
owners  on  Orchard  street  as  showing  an 
abandonment  of  such  restrictions.  It  cer- 
tainly cannot  be  contended  that  all  other  lot 
owners  could  disregard  the  restrictions,  and 
Invade  and  bnlld  upon  said  open  space  to  the 
extent  that  salted  their  own  interests,  con- 
Tenience,  or  pleasnre.  and  thns  destroy  the 
beneficial  interest  of  the  appellant  therein, 
and  still  retain  the  equitable  right  to  enforce 
sneh  restrictions  against  him. 

If  It  be  said  that  the  property  owners  on 
Orchard  street  who  hare  disregarded  the 
building  line,  and  appropriated  to  their  own 
unrestricted  use  so  mudi  of  the  space  so  set 
apart  for  a  court  yiurd  as  they  desired,  by 
building  thereon,  hsTe  not  Joined  in  the  bill, 
and  that  the  complainants*  lots  are  vacant 
and  unoccupied,  still  it  is  shown  that  one  of 
the  complainants  resided  in  the  immediate 
netebborbood,  and  that  they  were  the  owners 
of  the  lots  In  quesUon.  while  these  encroach- 
ments were  being  made;  tliat  they  are 
chargeable  with  knowledge  of  them,  and  took 
no  steps  to  preserve  from  destruction  by 
others  the  restrictions  th^  now  seek  to  en- 
force against  the  appellant.  We  think  the 
complainants  should  be  held  to  have  ac- 
quiesced in  what  has  been  done,  and  to  oc- 
cupy no  better  position  now  than  other  lot 
owners.  The  building  on  lot  28,  next  south 
of  (Kunplalnants'  property,  extended  9  feet 
over  the  building  line,  and  left  but  21  feet 
of  said  open  space  unobstructed.  Otiier 
buildings,  in  consecutire  order,  adjoining  on 
the  south,  encroached  stlU  more;  one  leaving 
but  18.9  feet  of  said  space  unolntracted  by 
its  walls.  Complainants  acquiesced  in  these 
encroachments,  notwithstanding  the  bulldlogs 
were  nearer  ta  thtir  said  lots  than  appd- 
lant^s  building  will  >  be  when  constructed, 
^e  court  below  clearly  recognised  the  In- 
equity of  ctm^Ung  the  aiq>el]ant  to  reserve 
the  fun  80  feet  In  firont  of  his  said  building, 
when  other  lot  owners  had  appropriated  to 
their  orrn  use,  some  one-third,  and  others 
the  wh<rfe,  of  such  space  In  front  of  their 
premises,  by  building  upon  it,  destroying  al- 
together its  uniformity,  and  to  a  great  ex- 
tent its  value,  and  decreed  that  appellant 
should  reserve  18.9  feet  of  said  space  unob- 
structed, for  such  court  yard.  The  only  basis 
for  fixing  this  precise  limit  iras  that,  disre- 
garding porches  which  had  been  built  on 
this  space  to  houses  on  the  west  side  of  Or- 
chard street,  the  nrarest  approach  of  any 
liouse  to  the  street  was  18.9  feet;  and  It  Is 
argued  that  tibat  much  of  the  court  yard  re- 
mained unobstructed  and  unaffected.  We  do 
not  regard  the  evidence  as  being  sufficient 
to  authorize  the  court  to  establish  sach  a 
new  restriction  or  limitation.  There  was  no 


uniform  Umttation  adopted  ox  vcqulesced  In 
when  the  one  originally  prescribed  had  been 
abuidoned.  We  do  not  mean  to  say  that  an 
easement  abandoned  in  part  will  be  held  as 
abandoned  idtogether;  for  where  It  Is  aban- 
doned pro  tanto  oidy,  and  a  material  and 
beneficial  part  remains,  It  will  be  protected. 
But,  while  such  restrictions  are  sometimes 
treated  as  easements.  It  la  apparent  tliat  the 
value  of  a  restriction  of  tUs  character  de- 
pends very  lai^ly  on  the  uniformly  of  its 
observance  in  the  Improvement  of  property 
affected  It  In  the  case  at  bar  It  cannot 
be  said  that  thoe  has  been  any  uniform  ob- 
servance of  the  restriction  bt  the  vicinity  of 
the  property  In  question  affected  by  the  re- 
strictlcm,  and  we  are  of  the  opinion  that  the 
value  ot  the  easement— treating  It  as  sucl^- 
tor  all  practical  purposes  has  been  destroyed. 
As  fo  the  property  of  appellant  the  restric- 
tion would  seem  to  have  become  of  no  value 
whatever,  and  It  would  be  a  great  hardship 
to  enforce  It  sgalnst  him.  when  all  cor- 
respondiug  benefit  has  been  teken  away 
from  him  by  the  action  of  others,  when  to 
80  oiforee  it  would  destroy  the  ben^dal  use 
of  his  svoperty.  and  confer  no  substantial 
benefit  on  other  property  owners  or  the  com- 
plainants. In  other  words,  we  are  of  the 
opinion  that  the  restrictions  against  building, 
so  far  as  they  affect  this  part  of  Orchard 
street  have  by  the  general  consent  and  acta 
of  the  property  owners,  acquiesced  in  by  the 
complainants,  been  so  far  disregarded  and 
abandoned,  and  the  reserved  space  so  far 
appropriated  to  other  uses,  as  to  make  it 
Inequlteble  to  enftnrce  them  against  ai^llant 
in  the  use  of  his  aald  lots.  The  most  that  can 
be  claimed  for  complainants  Is  that  their 
right  to  enforce  the  restrictions  in  equity  ts 
doubtful;  but  u  we  have  seen,  an  such 
doubts  should  be  re8<dved  against  restric- 
tions of  the  tree  use,  for  lavrful  purposed,  of 
property  In  the  hands  of  the  owner  In  fee. 
mte  decree  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  bill. 
Reversed  and  remanded. 


(US  DL  an 

FRAZEiR  et  al.  v.  CITT  OF  CHICAGO.! 

(Supreme  Court  of  Illinois.   Jane  21,  190a) 

XiOCATIOH  OP  SMALLPOX  HOSPITAIJ—POUCM 
POWBR— BHINBNT  DOMAIN. 

1.  Where  a  imsllpox  hospital  Is  rlffhtfalij  lo- 
cated and  well  condocted  by  a  municipality, 
there  can  be  no  recorer;  by  a  property  owner 
for  depredation  In  the  vafae  of  nla  property 
caused  by  Its  location  in  his  neighborhood;  the 
establiriiment  of  audi  hosidtals  being  within 
the  police  power  of  the  muQlcipality,  and  the 
city  and  village  act  (article  5,  S  1)  specially  an- 
thorizing  mnnlclpalttles  to  erect  and  establish 
hospitals  and  control  and  regalate  the  same. 

2.  The  location  hy  a  dty  of  a  smallpox  boa- 

fiUal  on  land  owned  by  It  is  not  as  to  adjoin- 
Qg  property,  a  taking  of  private  property,  nor 
a  physfcal  injnry  entitling  adjoining  landown- 
Ms  to  damages. 


^  Babaarlos  Oanlsd  October  S,  UOQ. 
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Appeal  from  circuit  court,  Cook  couDtj; 
R.  S.  TuthUl,  Judge.  - 

ActioD  by  Caleb  T.  Frazer,  impleaded  witb 
WUllam  E.  Frazer,  Jr..  Emily  V.  Goff,  and 
George  Woods,  against  tlie  city  of  Cblcago. 
Judgment  for  defeudant,  and  plaintiffs  ap- 
peal. Affirmed. 

Miles  S.  GUbert  and  Wm.  G.  OUbert  {Gil- 
bert Bros.,  ol  counsel),  for  appellants. 
Cbarles  U.  Walker.  Corp.  Counsel,  and 
Tbomas  J.  Sutherland,  for  appellee. 

PHILLIPS,  J.  Appellants  brought  suit 
against  tbe  city  of  Chicago,  seeking  to  re- 
cover for  damages  to  tbelr  property  by  rea- 
son of  the  erection,  ma.a:enance,  and  in- 
tended maintenance  by  It  of  a.  smallpox  hos- 
pital on  property  belonging  to  the  city, 
situated  on  the  east  side  of  Lawndale 
avenue,  within  the  city.  The  property  of 
plaintiffs  Is  unimproved,  aud  Is  situated  on 
the  west  side  of  Lawndale  avenue,  between 
West  Thirty-Third  and  West  Thirty-Fifth 
streets,  and  is  directly  opposite  blocks  7  and 
8  in  Cass'  subdivision,— property  owned  by 
the  city,  on  which  it  built  Its  hospital,  which 
was  opened  for  use  December  10,  1890;  said 
property  being  acquired  by  the  city,  and  said 
smallpox  hospital  belu};  erected,  after  plain- 
tiffs acquired  title  to  their  lands  on  the  west 
side  of  Lawndale  avenue.  Plaintiffs'  decla- 
ration consisted  of  five  counts,  and,  without 
giving  the  substance  of  each  count  in  detail, 
charges  that  the  bospltnl  was  erected  within 
60  feet  of,  and  facing,  I  awndale  avenue: 
that  the  hospital  has  receivid  in  the  two 
years  eince  it  has  been  opened,  100  small- 
po.K  patients;  that  Chicago  has  a  population 
of  2,000,000;  that  thei-e  are  annually  a  large 
number  of  people  afflicted  wltli  the  disease 
kuown  as  "smallpox";  that  the  maintenance 
of  this  hospital  for  the  purpose  of  isolating 
those  so  afflicted  has  damaged,  luid  wilt  ^^reat- 
ly  damage,  plaintlfTs'  lands,  In  a  way  not 
common  to  the  general  pul.lic;  that  small- 
pox is  a  highly  contagious  di-ease,  and  near- 
ness of  the  hospital  fr.'ghteus  persons,  and 
renders  plaintiffs'  property  much  less  adapt- 
ed for  Investment  purposes,  and  limits  the 
use  which  plaintiffs  might  otherwise  make 
of  their  lands;  that  such  acts  of  the  defend- 
ant Constitute  a  permanent  injury  for  the 
benefit  of  the  public,  within  the  meaning  of 
the  section  of  the  constitution  prohibiting 
the  damaging  of  private  property  for  pub- 
lic use  without  compensation,  and  unreason- 
ably limit  the  use  to  which  plaintiffs'  lands 
might  be  put,  whereby  plaintiffs  have  sna- 
tained  special  damage  not  common  to  the 
general  public;  that  It  became  necessary  to 
collect  all  persons  afflicted  with  smallpox  Into 
one  place,  to  guard  against  the  spread  of 
the  disease,  and  to  facilitate  treatment,  and 
the  collection  of  such  patients  at  the  place 
described  renders  ingress  and  egress  to  and 
from  plaintiffs'  property  upon  and  over 
Lawndale  avenue  (by  which  public  highway 
alone  egress  and  Ingress  were  then  and  are 
now  posi^ble)  unsafe  and  dangerous  to  travel 


upon  foot  or  In  carriages  or  otber  Tfdildes, 
and  greatly  Interferes  with  Uie  prtrate  ^op- 
erty  rights  which  plaintiffs,  as  owners  of 
land  adjoining  said  highway,  have  as  ap- 
purtenant to  their  premlstB,  rendering  said 
land  much  less  adapted  for  luTeatment  pur- 
looses,  for  leasing,  and  for  sulkllvlsion  into 
city  lots,  for  building  sites,  for  the  erection 
of  dwellings  for  rent,  and  much  less  suitable 
for  manufacturing  sites  and  for  residence, 
and  that  thereby  the  market  \  alne  of  plain- 
tiffs' lands  has  been  and  is  greatly  decreas- 
ed, to  wit,  f 15,000.  A  gene  al  demurrer  to 
the  declaration  was  sus  a  ned,  and,  plain- 
tiffs electing  to  stand  by  the  r  declaration, 
Judgment  was  entered  dismissing  the  suit, 
and  against  plaintiffs  for  toets,  to  reverse 
which  this  appeal  la  prosecuted. 

Appellants  contend  that  the  acts  set  forth 
in  their  declaration  constitute  a  taking  or 
damaging  of  private  property  for  a  public 
use,  within  the  In'ent  and  meaning  of  sec- 
tion 13  of  article  2  of  the  constitutlonT  pro- 
viding that  private  property  shall  not  be 
taken  or  damaged  for  public  us?  without 
Just  compensation.  The  position  of  the  ap- 
pellee Is  that,  a  necessity  existing  for  the 
establishment  of  a  smallpox  hospital,  it  was 
within  the  police  power  of  the  city  to  '■>■ 
cate  the  same  on  its  own  property,  and  that 
an;  loss  suffered  by  the  plaintiffs  is  dam- 
num absque  Injuria,  or  that.  In  contempla- 
tion of  law,  the  loss  sustained  by  the  plain- 
tiffs is  compensated  for  in  the  benefits 
received  thereimder,  and  that  no  compensa- 
tion can  be  had  for  the  injuries  snsCalned. 
The  case  at  bar  presents  no  taking  of  pri- 
vate property.  Neither  is  there  a  physical 
Injury.  Nor  does  it  fall  within  ttmt  class  of 
cases  where,  notwithstanding  there  has  been 
no  taking  or  physical  Injury,  together  with 
resulhug  damages,  yet  the  intrinsic  value 
of  the  property  Is  lessened  by  reason  of  ac- 
cess being  Interfered  with  or  its  accessi- 
bility Is  prevented  or  Impaired.  The  real 
Injury  alleged,  and  for  which  plaintiffs  seek 
a  recovery,  is  the  menace  to  the  health  of 
the  Inhabitants  in  the  vicinity  of  the  hos- 
pital, or,  rather,  to  those  inhabitants  who  in 
the  intended  future  use  of  plaintiffs'  prop- 
erty might  become  residents  In  the  vicinity 
thereof,  and  who,  by  reason  of  Its  location, 
would  be  deterred  from  purchasing  plain- 
tiffs' property,  and  the  consequoit  loss  In 
the  speculative  value  thereof.  Neither  does 
it  appear  from  the  declaration  that  the  city 
has  been  careless  or  negligent  in  the  main- 
tenance of  the  hospital,  or  that  by  reason  of 
any  act  of  omission  or  of  ctHnmissIon  on  the 
part  of  the  city  it  has  become  a  nuisance 
to  any  greater  extent  than  is  inherent  to  the 
location  and  use  of  such  an  inatltution.  Coun- 
sel for  appellants,  in  their  brief,  state: 
are  not  here  complaining  of  any  negligence 
of  the  dty.  We  assume  tbat  ttie  pest  house 
Is  rightfully  located  and  well  conducted." 
The  demurrer  admits  the  facts  well  pleaded 
In  the  declaration.  Does  the  declaration  set 
forth  a  cause  of  action?  The  seveDty-aeT- 
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estta  datne  of  aecttoo  1  of  arU<de  6  of  the  ■ 
dty  and  Tillage  act  expressly  gives  power 
to  the  dty  "to  erect  and  establlsb  hospi- 
tal! and  medical  dlspeasaries.  and  control 
and  regulate  the  same."  The  establishing  of 
this  smallpox  hospital  was  therefore  clearly 
within  the  police  power  of  the  city,  and  It  is 
clear,  thorefote,  that  In  the  absence  of  carfr- 
tetsneas  or  negligence,  or  of  an  abuse  of  that 
power  in  any  way,  the  hospital  could  not 
be  a  public  nuisance.  Nor  could  it  be  a  pri- 
vate nuisance  unless  it  should  become  such 
in  its  subsequent  use  or  unwarranted  opera- 
tion, having  in  view  the  peculiar  conditions 
under  which  it  was  established  and  main- 
tained. In  Bigney  v.  City  of  Chicago,  102 
HI.  64,  this  court  said  (page  80):  "There  are 
certain  injuries  which  are  necessarily  In- 
cident to  the  ownership  of  property  in  towns 
or  dttes,  which  directly  Impair  the  value 
of  private  property,  for  which  the  law  does 
not  and  never  has  afforded  relief.  For  in- 
stance, the  building  of  a  jail,  police  station, 
or  the  like,  will  generally  cause  a  direct  de- 
preciation In  the  value  of  nelghUorlng  prop- 
erty; yet  that  Is  clearly  a  case  of  damnum 
absque  injuria.'*  In  Oliver  v.  City  of  Worces- 
ter, 102  Mass.  488,  the  court  said:  "The  dis- 
tinction is  well  established  between  the 
responsibilities  of  towns  and  cities  for  acts 
done  In  their  public  capacity  in  the  dis- 
charge of  duties  Imposed  upon  them  by  the 
legislature  for  the  public  benefit,  and  for 
acts  done  in  what  may  be  called  their  pri- 
vate character,  as  the  management  of  prop- 
erty and  rights  held  by  them  for  their  own 
Immediate  profit  or  advantage  as  a  corpora- 
tion, although  Inuring,  of  course,  ultimately 
to  the  benefit  of  the  public.  In  the  one  case 
no  private  action  lies  unless  It  be  expressly 
given;  In  the  other  there  Is  an  Implied  or 
common-law  liability  for  the  negligence  of 
the  officers  In  the  discharge  of  such  duties." 
In  Village  of  Carthage  v.  Frederick,  122  N. 
T.  268.  25  N.  E.  480.  10  L.  B.  A.  178,  the 
court,  In  speaking  with  reference  to  the  po- 
ilce  power,  said:  "Municipal  corporations 
have  exercised  this  power  for  time  out  of 
mind,  by  making  regulations  to  preserve 
order,  to  promote  freedom  of  communica- 
tion, and  to  facilitate  the  transaction  of 
boslness  In  ch>wded  commanities.  Compen- 
sation has  never  been  a  condition  of  its  ez- 
erdse,  even  when  attended  wlfii  Inconven- 
ience or  peculiar  loss,  as  each  member  of  a 
community  Is  presumed  to  be  benefited  by 
that  which  promotes '  the  general  welfare. 
All  authorities  agree  that  the  constitution 
presupposes  the  existence  of  the  police  pow- 
er, and  it  Is  to  be  eonstrned  with  reference 
to  that  fact."  In  Sedgwick  on  Oonstltutltm- 
ftl  Law  (page  43S)  It  Is  said:  TThe  clause 
prohibiting  the  taking  of  private  property 
without  compensation  Is  not  Intended  as  a 
limitation  of  the  exercise  of  those  police 
powers  which  are  necessary  to  the  tran- 
qnnilty  of  every  well-ordered  commonly,, 
nor  of  that  general  power  over  private  prop- 
erty which  Is  necessary  for  the  orderly  ex- 
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Istence  of  all  governments.  It  has  always 
been  held  that  the  legislature  may  make 
police  regulations,  although  they  may  In- 
terfere with  the  full  enjoyment  of  private 
property,  and  though  no  compensation  Is 
given." 

Appellants  concede  the  well-settled  rule 
that  private  .lanperty,  itself  a  nuisance  and 
obnoxious  to  the  health  or  safety  of  a  com- 
munity, may  be  abated  by  a  mnniclpality, 
under  Its  police  power,  without  being  liable 
for  resulting  damage  to  the  owner  thereof, 
but  Insist  that  this  case  presents  a  condition 
where  private  projperty.  Itself  unoffending, 
and  owned  and  acquired  without  any  infringe- 
ment of  the  property  or  personal  rights  of 
others,  has  been  injured  to  a  degree  greater 
than  the  property  of  others  so  held  and  own- 
ed by  them,  and  that  the  guaronly  of  the 
constitution  that  private  property  shall  not  be 
damaged  for  public  use  without  just  compen- 
sation therefor  applies.  Conceding  that  the 
declaration  shows  special  Injury  to  the  appel- 
lants in  excess  of  that  shared  by  them  with 
the  general  public,  it  could  only  be  under  this 
constitutional  provision  that  a  recovery  could 
be  here  maintained.  The  law  la  well  settled 
that  where  a  thing  not  malum  in  se  is  author- 
ized to  be  done  by  a  valid  act  of  the  legis- 
lature, and  it  is  performed  with  due  care 
and  skill,  In  strict  conformity  with  the  pro- 
visions of  the  act,  its  performance  cannot, 
by  the  common  law,  be  made  the  ground  of 
an  action,  however  much  one  may  be  injured 
by  it  RIgney  v.  City  of  Chicago,  supra.  In 
support  of  appellanta*  contention  that  the  acts 
complained  of  here  are  actionable  under  our 
constitution,  reliance  Is  placed,  among  other 
cases,  on  the  RIgney  Case,  supra;  Railway 
Co.  T.  Darke,  148  111.  226,  36  N.  B.  750;  ana 
Insurance  Co.  t.  Helss,  141  111.  35,  31  N.  B. 
138.  There  Is  a  marked  difference  in  the 
use  by  a  city  of  Its  property  carefully,  pru- 
dently, and  without  negligence,  In  the  reason- 
able exercise  of  Its  police  power,  and  that  of 
the  change  of  grade  of  streets,  the  building 
of  a  viaduct,  the  closing  of  a  street  or  aUey, 
or  the  inconvenience  caused  by  the  use  and 
Operation  by  a  railroad  company  of  Its  prop- 
erty. In  the  case  of  the  change  of  grade  the 
measure  of  damages  allowable  Is  the  differ- 
ence In  Uie  value  of  the  property  before  and 
after  the  making  of  the  Improvement,  taking 
Into  consideration  the  increased  value  of  the 
Improvement  to  the  property  Itself.  Nor,  as 
above  Indicated,  can  there  he  any  recovery 
for  damages  sustained,  shared  by  the  public 
In  common.  Supposed  damages  growing  out 
of  the  proper  exercise  of  the  police  power 
must  be  considered  damnum  absque  Injuria, 
in  the  theory  of  the  law  that  the  plaintiff 
t>  compensated  for  the  Injury  sustained  by 
sharing  In  the  gmeral  benefits  which  are  se- 
cured to  all  by  reason  thereof.  .As  stated  by 
Dillon  In  his  work  on  Municipal  Gorporatlons 
(volume  1.  f  211^:  "Bvery  dtlsen  holds  his 
property  subject  to  the  proper  exodse  of 
the  police  power,  dther  by  the  state  legisla- 
ture directly,  or  by  public  or  municipal  cor- 
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poratlons,  to  which  the  le^latore  may  dele- 
gate it  *  *  *  It  Is  well  settled  that  laws 
and  regulations  of  this  character,  though  they 
may  disturb  the  enjoyment  of  IndiTldnal 
rights,  are  not  unconstltntlonal.  though  no 
provision  Is  made  for  compensation  for  such 
disturbance.  *  *  *  If  one  suffers  injury, 
it  Is  either  damnum  absque  Injuria,  or,  In  the 
theory  of  the  law,  he  Is  compensated  for  it 
by  sharing  In  the  general  benefits  which  the 
regulations  are  intended  and  calculated  to  se- 
cure." 

But  finally  appellants  contend  that  It  is 
an  unreasonable,  unusual,  and  extraordinary 
use  of  property  to  utilize  It  for  the  segrega- 
tion of  contagious  diseases,  and  cite  In  sup- 
port thereof  Kobbe  v.  Village  of  New  Brigh- 
ton (Sup.)  45  N.  Y.  Supp.  777;  City  of  Balti- 
Inore  v.  Fairfield  Imp.  Co.  (Md.)  89  AU.  1081, 
40  L.  B.  A.  494;  and  Com.  T.  Alger,  7  Cmh. 
86.  Under  the  express  delegation  of  power 
by  the  legislature,  we  cannot  hold  that  the 
application  of  property  for  the  use  of  a  small- 
pox or  other  hospital  Is  soch  an  unusual  or 
unreasonable  use  of  property  as  would  take 
It  out  of  the  police  power  of  the  city,  so  as 
to  render  It  liable  for  such  application,  when, 
as  here,  it  is  conceded  tbat  the  pest  house 
Is  rightfully  located  and  well  conducted.  In 
the  case  of  City  of  Baltimore  v.  Fairfield  Imp. 
Co.,  Supra,  the  complainants  sought  by  In- 
junction to  restrain  the  city  of  Baltimore  from 
placing  and  keeping  on  a  20-n.cve  tract  of 
land  owned  by  the  city  a  woman  afflicted  with 
leprosy,  which  land  of  the  city  adjoined  lands 
of  the  complainants.  There  Is  a  wide  dif- 
ference between  the  establishing  and  main- 
taining of  a  hospital  for  the  treatment  of  dis- 
ease, and  in  appropriating  a  piece  of  property 
for  the  keeping  of  a  single  patient  by  an 
unskilled  laborer  and  his  family,  having  no 
knowledge  of  the  disease  of  leprosy,  with 
which  the  patient  was  afflicted.  The  facts 
appearing  In  that  case  might  well  have  Justifi- 
ed the  interference  by  the  court,  by  injunction 
to  restrain  the  use,  having  reference  to  all  the 
Burronnding  conditions,  and  yet  not  militate 
against  the  view  we  have  taken,  that  annoy- 
ance or  damage  resulting  from  the  rightful 
location  and  proper  conducting  of  the  hospital 
in  question  offers  no  basis  for  relief  In  dama- 
ges. As  was  said  in  that  case:  "The  evi- 
dence shows  that  the  health  authorities  pro- 
pose to  place  this  woman  In  the  charge  of  a 
laborer  and  his  wife.  They  are  unskilled  peo- 
ple. They  possess  no  authority  to  restrain 
the  woman  from  wandering  away,  and  they 
have  no  legal  right  to  detain  her  against 
her  will.  They  are  not  officers  of  the  dty, 
nor  clothed  with  any  of  the  powers  of  the 
hoard  of  health.  They  are  simply  employed 
by  the  city  to  care  for  this  woman  on  the 
city's  property,  where  no  health  officer  or  city 
official  is  stationed."  In  commenting  on  the 
right  to  the  exercise  of  the  police  power,  the 
court,  with  reference  to  an  unreasonable  ex- 
ercise thereof,  say:  "Whatever  Immunity  a 
municipality  may  have  In  exerdring  a  public 


as  contradlstingulBhed  from  a  strictly  corpo- 
rate power,  it  does  not  result  from  some  col- 
lateral act,  or  from  the  negligent  doing  of  a 
permissible  act.  The  infltcticm  of  an  Injury 
upon  another  Is  neither  the  natural  nor  neces- 
sary result  of  an  exercise  of  the  power  to 
build  a  hospital,  but,  if  Injtu?  does  ensne,  it 
would  result  from  the  collateral  circum- 
stance that  the  place  selected  was  not  the  ap- 
propriate site,  or  from  the  negligent  method 
of  doing  what  would  otherwise  be  a  lawful 
act"  And  this  case  recognized  the  doctrine 
that  for  the  doing  of  an  act  dearly  within 
the  power  of  the  city  under  Its  police  power, 
where  Injury  Is  the  necessary  result  of  the 
doing  thereof,  no  redress  can  be  had.  The 
court  say:  "The  statute  law  of  this  state 
confers  upon  the  mayor  and  dty  council  ple- 
nary power  to  establish,  both  within  and  be- 
yond the  city's  limits,  hospitals  and  pest 
bouses  for  the  Isolation  and  treatment  of 
contagious  and  infectious  diseases.  The  pres- 
ervation of  the  public  health  renders  such  leg- 
islation highly  essential,  and  the  authority 
of  the  general  assembly  to  enact  it  In  the  ex- 
ercise of  the  police  power  of  the  state  la  be- 
yond question  or  controversy.  Within  the 
scope  of  the  power  thus  granted,  the  whole 
authority  of  the  state  Is  Included  and  dele- 
gated. Harrison  v.  Mayor,  etc,  1  Gill,  2o4. 
And,  therefore,  whatever  the  state  may  di- 
rectly do  In  furtherance  of  these  objects  the 
municipality  clothed  with  the  delegated  power 
from  the  state  may  also  lawfully  perform, 
though  there  may  be  a  difference  as  to  the 
legal  consequences  resulting  from  an  exercise 
of  the  power  by  the  state  directly,  and  those 
flowing  from  an  exertion  of  the  same  power 
by  the  municipality.  If  It  be  conceded  that 
the  state  may,  in  exercising  a  public  power, 
create  a  private  nuisance  with  Inununity. 
the  Immunity  grows  out  of  the  public  neces- 
sity, and  rests  upon  the  state's  sovereignty: 
but  It  cannot,  or,  at  all  events,  wlU  not  in 
the  absence  of  an  explicit  legislative  delega- 
tion, be  assumed  that  the  state  wonld,  if  di- 
rectly exerdslng  the  same  power,  so  exercise 
it  as  to  produce  or  cause  an  Injury  to  the 
rights  of  property  to  an  individual,  unless, 
perhaps,  the  very  doing  of  the  act  directed 
to  be  done  will  necessarily  and  unavoidably, 
under  any  condition,  result  in  the  creation  of 
what  would  be.  but  for  the  authorization,  a 
private  nuisance."  We  can  see  no  difference. 
In  principle,  between  the  right  of  a  dty  to 
establish  and  maintain  a  smallpox  hospital, 
and  to  erect  and  use  jails,  fire-engine  houses, 
calabooses,  and  the  like.  Greater  care  might 
be  required  In  the  maintenance  of  one  than 
the  other,  and  different  conaideratlonB  would 
undoubtedly  enter  Into  the  selection  of  a  site 
of  a  pest  bouse  than  of  the  fire-engine  house 
or  jail;  but  the  dty  wonld  be  liable  only  for 
an  abuse  of  authority  or  an  unwarranted  ex- 
ercise oC  discretion  in  locating  or  maintain- 
ing the  same,  having  reference  to  the  present 
necessities,  the  crowded  condition  of  the  local- 
ity In  which  they  are  placed  or  maintained. 
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and  6ther  perUdent  facts  and  drconurtancea. 
The  dwdaration  does  not  seek  to  charge  an; 
act  of  omission  In  this  regard.  The  demur- 
rer was  propKly  sustained,  and  the  judgment 
of  the  drcnlt  conrt  of  Cook  oonnt^  la  af- 
firmed. Judgment  affirmed. 


OM  HI.  W) 

PBOFLB  ex  rd.  TOWN  OF  GICBBO  t. 
BCNOPF.  County  Olerics 

(Snpreme  Court  of  IlIInoiB.   June  21,  1900.) 

MUNIOIPAL  CORPORATIONS  —  UMITATION  OF 
TAXATION— TOWN  ORGANIZED  tJN- 
DBR  SPECIAL  CHARTER. 

The  act  of  May  23,  1877  {Laws  1877,  p. 
61),  u  amended  by  the  act  of  July  1,  1897 
(Laws  1897.  p.  93),  prOTides  that  all  cities. 
Tillage*,  and  Incorporated  towns,  whether  or- 
ganized under  the  general  law  or  a  special 
charter,  shall  assess  and  <K)Uect  their  taxes 
in  the  manner,  and  shall  have  power  to  assess 
and  collect  them  at  the  rate,  provided  for  in 
article  S  of  the  act  entitled  'OVn  act  to  pro- 
vide for  the  incorporation  of  cities  and  Til- 
lages," apprOTCd  April  10,  1872,  and  as  pro* 
Tided,  in  the  general  reTenue  laws.  Held  not 
to  limit  the  power  of  a  town  organized  under  a 
special  charter,  contslning  no  limitation,  to  as- 
sess and  collect  not  to  exceed  2  per  cent.,  as 
limited  by  article  8  of  the  city  and  village  act, 
as  amended  in  1879  (Laws  1879,  p.  60). 

Appeal  from  circuit  court,  Cook  connty; 
a.  W.  Clifford.  Judge. 

Petition  for  maudamns  by  the  people,  on 
the. relation  of  the  town  of  Cicero,  against 
Phillip  Knopf,  county  clerk  of  Cook  county. 
From  a  judgment  sustaining  a  demurrer 
thereto,  and  dismissing  the  same,  rdator  ap- 
peals. Reversed. 

This  Is  a  petition  by  the  people,  on  the  re- 
lation of  the  town  of  Cicero,  filed  at  the  De- 
cember term,  }89D,  of  the  Cook  county  cir- 
cuit court,  for  a  writ  of  mandamus  to  com- 
pel appellee,  aa  county  clerk,  to  extend  the 
taxes  of  snld  town'  for  the  years  1899  and 
1900  at  a  rate  In  excess  of  2  per  cent  of  the 
value  of  its  taxable  property.  It  Is  alleged 
that  the  town  of  Cicero  Is  a  municipal  cor- 
poration acting  and  existing  under  a  special 
charter  granted  by  the  legislature  in  1869; 
that  said  charter  contains  no  limitation  as  to 
the  amount  of  taxes  which  may  be  levied 
or  collected  for  town  purposes;  that  the 
town,  by  ordinance,  regularly  appropriated 
S160,000  for  town  purposes,  being  more  tbau 
2  per  cent  of  the  value  of  the  taxable  prop- 
erty of  the  town;  that  the  taxable  real  and 
personal  property  of  the  town,  aa  equalized, 
for  the  year  1899,  amounts  to  the  sum  of 
*6,3T7,958;  that  it  was  the  duty  of  the 
county  clerk  to  extend  the  sum  appropriated, 
as  a  tax  upon  the  property  of  the  town,  but 
he  refused  to  do  so.  claiming  that  by  reason 
of  "An  act  to  amend  'An  act  In  regard  to  the 
assessment  and  collection  of  municipal  taxes, 
approved  May  23,  1877,'  approved  June  11, 
1897.  In  force  July  1,  1897,"  the  charter  of 
the  town  of  Cicero  was  abrogated  in  so  far 
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aa  It  anOioriaed  tbA  levj  of  ao  aasMnment  of 
taxes  in  ezeeu  of  2  per  couL  The  prayer 
Is  that  the  oonnty  clerk  be  directed  to  ascer- 
tain  and  levy  a  tax  rate  snffideit  to  raise 
the  sum  of  ^60,000.  To  this  petition  appel- 
lant filed  a  demurrer,  whiA  was  sustained 
by  the  conrt,  and  the  petition  was  dlunisied. 
The  toiwn  of  Oloero  brings  the  caoaa  to  this 
conrt  iipon  appeal 

A.  J.  Redmond  (Avery  B.  Hayes,  of  coun- 
sel), for  appellant  Julias  A.  Johnson,  Co. 
Atty.,  and  Frank  L.  Shepard.  Asat  Co.  Atty., 
for  appellee. 

WILKIM.  J.  (after  stating  the  facts).  Sec- 
tion 8  of  the  special  charter  of  the  town 
of  Cicero  Is  as  follows:  ''The  board  of  tnis- 
tees  may  from  time  to  time  appropriate  so 
much  money  aa  they  may  deem  necessary 
for  the  purpose  of  making  the  improvements 
which  they  are  anthorixed  by  this  act  to 
make;  and  also  so  much  money  as  they  shall 
deem  necessary  for  the  purpose  of  paying  the 
salaries  and  fees  of  the  officers  of  said  town, 
and  for  carrying  out  their  orders,  by-laws, 
resolutions  or  ordinances,  and  the  provisions 
of  this  act  And  all  amounts  of  money  ap- 
propriated shall  be  deemed  a  tax  on  the  taxa- 
ble property  of  said  town.  •  •  •  And 
said  clerk  of  said  county  shall  include  the 
total  amount  of  the  sums  of  money  so  cer- 
tified to  him  under  the  bead  of  'Town  Tax' 
In  the  next  general  warrant  issued  by  him 
for  the  collection  of  state  and  county  taxes 
In  said  town  of  Cicero."  Section  1,  art  8^ 
of  the  dty  and  village  act,  as  amended  in 
1879  (Laws  1879,  p.  66),  is  as  follows:  'The 
city  council  in  cities,  and  boards  of  trustees 
in  villages,  may  levy  and  collect  taxes  for 
corporate  purposes  in  tbe  manner  following: 
•  •  •  provided,  the  aggregate  amount  of 
taxes  levied  for  any  one  year,  exclusive  of 
the  amount  levied  for  the  payment  of  bonded 
Indebtedness  or  the  Interest  thereon,  shall 
not  exceed  tbe  rate  of  two  per  centum  upon 
the  aggregate  valuation  of  all  property  with- 
in such  city  or  village,  subject  to  taxation 
therein,  as  the  same  was  equalized  for  state 
and  county  taxes  of  the  preceding  year." 
By  an  act  of  the  legislature  approved  May 
23,  1877  (Laws  1877.  p.  61).  it  was  provided 
"That  all  cities,  vilhiges,  and  Incorporated 
towns,  In  this  state,  whether  organized  under 
the  general  law  or  spedat  charters,  shall 
assess  and  collect  their  taxes  in  the  mann^ 
provided  for  in  article  eight  (8)  of  the  act 
entitled  'An  act  to  provide  for  the  Incorpora- 
tion of  cities  and  villages.*  approved  AprU 
10.  1872,  and  in  the  manner  provided  for  in 
the  general  revenue  laws  of  this  state;  and 
all  acts,  or  parts  of  acts,  inconsistent  with 
the  provisions  of  this  act,  are  hereby  repeal- 
ed." In  tbe  case  of  Town  of  Cicero  v.  Mc- 
Carthy. 172  lU.  2T9.  60  N.  B.  188,  It  was  con- 
tended by  the  latter  that  this  act  was  a  limi- 
tation upon  the  power  of  tbe  authorities  In 
the  town  of  Ctcero  to  levy  a  tax  In  exoesa 
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of  the  2  per  aait  limited  by  the  provlBO  In 
article  8  of  the  city  and  village  act.  supra, 
but  we  there  held  otherwise.  Subsequently. 
Id  1807  (Laws  1897,  p.  98),  the  legislature 
amended  the  act  of  1877,  again  providing 
that  "all  cities,  Tillagee  and  incorporated 
towns  In  this  state,  whether  organized  under 
a  geno^l  law  or  special  charters,  shall  as- 
sess and  collect  their  taxes  In  the  manner." 
and,  adding  the  words,  "and  shall  have  pow- 
er to  assess  and  collect  them  at  the  rate 
provided  for  In  article  8,"  etc.,  concluding 
with  the  same  language  used  In  the  act  of 
1877.  That  is  to  say,  the  only  difference  be- 
tween the  acts  of  1S77  and  1807  la  the  added 
words,  "and  shall  have  power  to  assess  and 
collect  them  at  the  rate."  The  tlieory  of 
the  petition  Is  that  these  additional  words 
talEO  away  the  unlimited  pow^  of  the  town 
of  Cicero  as  to  the  rate  of  taxation,— In  other 
words,  that  the  provisions  of  the  special 
charter  in  tuat  respect  are  inconsistent  with 
this  act  and  the  former  Is  thereby  repealed. 

There  Is  no  express  repeal  of  the  special 
charter,  unless  It  can  be  said  that  its  provi- 
sions are  so  inconsistent  with  the  amendatory 
act  as  that  the  two  cannot  stand  together. 
The  same  roles  of  construction  must  therefore 
be  applied  In  determining  whether  the  former 
act  Is  repealed  by  the  latter  as  are  applicable 
in  determining  whether  one  statute  Is  repeal- 
ed by  another  by  implication,  and  so  the  ques- 
tion must  be.  are  the  two  acts  so  irreconcil- 
ably in  conflict  with  each  other  that  both  can 
not  stand?  On  the  contrary,  if  they  are  sus- 
ceptible of  a  construction  which  will  rendo: 
them  consistent  vrith  each  other,  then  there 
Is  no  repeal  of  the  special  act  It  vrill  be  no- 
tleed  that  the  language  of  the  act  of  1897  is 
affirmative,  and  In  no  sense  negative:  "All 
cities,  villages  •  *  *  shall  have  power  to 
assess  and  collect  them  [taxes]  at  the  rate 
provided  for  In  article  &."  It  does  not  say 
that  ell  cities,  villages,  and  incorporated 
towns  shall  have  power  to  assess  only  at 
that  rate,  nor  that  they  shall  assess  no  great- 
er rate.  The  town  of  Cicero  had  power,  with- 
out this  statute,  to  assess  and  collect  2  per 
cent,  or  more:  and  the  question  is,  does  this 
affirmative  language  take  away  that  pre-ex- 
isting power?  We  think  not  "In  r^rd  to 
Qke  mode  in  whidi  laws  may  be  repealed  tqr 
snbaeqnrait  l^cislatton.  It  la  laid  down  as  a 
rule  that  a  general  statute,  vlttiont  negative 
worda,  will  not  repeal  the  particular  provi- 
slona  oS  a  former  one  unless  the  two  acts 
are  Irreconcilably  Inconsistent  •  •  •  The 
reason  and  phllosoiAy  of  the  rule  is  that 
when  the  mind  of  the  legislator  has  been 
turned  to  the  details  of  a  subject  and  he  has 
acted  upon  it  a  snbaequent  statute  in  g^teral 
tmms,  or  treating  the  subject  In  a  general 
manner,  and  not  expressly  contradicting  ttas 
original  act,  shall  not  be  coiuldered  as  in- 
tending to  affect  the  more  particular  or  posl- 
tlTe  previous  provisions  unless  It  is  abst^tely 
necessary  to  give  the  latter  act  such  a  con- 
struction, in  order  that  its  words,  shall  taav* 


any  meaning  at  all."  Bedg.  St  ft  Oonst  Law, 
p.  128.  And  again  the  same  author  ssys 
(page  127):  "So,  In  this  country,  on  the  same 
principle.  It  has  bem  said  that  laws  are 
jwesomed  to  be  passed  with  deliberation,  and 
with  full  knowledge  of  all  existing  ones  on 
the  same  subject,  and  it  is  therefore  but  rea- 
sonable to  conclude  that  the  legislature.  In 
passing  a  statute,  did  not  intend  to  Interfere 
with  or  abrogate  any  prior  law  relating  to  the 
same  matter  unless  the  repugnancy  between 
the  two  is  Irreconcilable,  and  hence  a  repeal 
by  implication  Is  not  favored.  On  the  con- 
trary, courts  are  bound  to  uphold  the  prior 
law  If  the  two  acts  may  well  subsist  to- 
gether-?'  Bee,  ahu.  Covtugtcn  v.  City  of  East 
St  Louis,  78  lU.  548.  It  is  also  said  In  Black 
on  the  Interpretation  of  Laws  (page  112): 
"The  presumption  being,  as  Just  stated,  against 
any  intention  to  make  unnecessary  changes 
in  the  laws,  it  follows  that  there  is  also  a 
presumption  against  repeals  by  Implication. 
Every  new  statute  ahould  be  construed  in 
connection  with  those  already  existing  In  re- 
lation to  the  same  subject-matter,  and  an 
should  be  made  to  harmonise  and  stand  to- 
gether. If  that  can  be  done  by  any  fair  and 
reasonable  Interpretation;  and.  If  the  new  act 
does  not  expressly  declare  the  repeal  of  an 
earlier  statute,  it  will  not  be  construed  as 
effecting  such  repeal,  unless  there  is  each  a 
repugnancy  or  conflict  between  the  provisions 
of  the  two  acts  as  to  show  that  they  could 
not  have  been  designed  to  runaln  equally  In 
force,"— citing  authorities.  It  is  true  that  a 
subsequent  statute  which  is  evidently  intend- 
ed by  the  legislature  as  a  substitute  for  a 
former  one  will  operate  to  repeal  such  act 
even  though  the  Iatt»  one  is  not  repugnant 
to  the  former,  but  that  role  can  only  apply 
where  the  intention  to  do  so  clearly  lytpesrs. 
We  are  at  a  loss  to  perceive  how  It  can  be 
said  that  any  such  intention  Is  here  manifest- 
ed. Giving  the  language  of  the  latter  statute 
its  plain,  ordinarily  accepted  meaning,  no 
such  intention  is  shown. 

It  is  said,  in  the  argument  of  counsd  for 
appellee  that  there  Is  no  more  reason  for  pre- 
suming that  it  was  the  Intention  of  the  legts- 
lature  to  enlarge  the  powers  of  municipalities 
being  limited  by  special  chart»s  to  the  collec- 
tion of  less  than  2  per  cent,  than  that  it 
was  the  intention  to  limit  the  power  of  appe- 
lant and  like  munldpaUties  to  levy  and  col- 
lect no  more  than  2  per  cent  We  think,  how- 
ever, that  a  moment's  reflection  will  show 
that  this  position  is  unsound.  It  being  a  tact 
of  which  we  will  take  Judicial  notice)  that 
there  are  cities  and  villages  In  the  state  oi^ 
ganized  under  special  charters  limiting  tiie 
power  to  assess  and  collect  taxes  at  a  much 
lower  rate  than  2  per  cent,  the  langnsge  of 
this  statute  is  perfectly  consistent  with  an 
intention  to  enluge  the  powm  of  those  mn- 
nlcipallties,  and  thus  show  the  object  of  the 
legislature  In  adopting  the  additional  words. 
But  we  have  already  seen  that  the  afflnnatlve 
language  here  used  is  etmslstait  with  ISie 
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powers  conferred  by  tbe  former  act  and 
tber^ore  indicates  an  intention  not  to  limit 
or  take  away  those  powers. 

It  Is  also  contended  that  tbe  abject  of  tkte 
leglslatore  in  passing  tbis  act  was  to  enfwce 
nnUonuIty  with  the  various  towns  and  cities 
and  mimicipalities.thToiigbont  tbf  state  to  as- 
sess and  collect  a  uniform  rate  of  taxes,  as 
well  as  to.  require  uniformity  in  the  manner 
of  making  sacb  assessments  and  collecttona. 
But  we  find  no  sufficient  erldence  of  such  an 
intention,— at  least  no  such  intention  Is  so 
clearly  shown  as  to  Justify  the  court  in  boldr 
ing  that  tbe  purpoee  was  to  repeal  the  provi- 
sions of  this  special  charter.  In  this  connec- 
tion it  la  a  coDBideratioD  entitled  to  weight 
that  tbe  powers  and  duties  of  the  town  at 
Cicero,  as  a  municipal  corporatknit  are  great- 
er than  those  of  ordinary  towns,  dttes,  and 
Tillages.  It  is,  in  fact,-  a  town  muter  tavm- 
ship  orffutlaatloD,  as  well  aa  poaseaaing  tbe 
powers  of  cities,  vUlages,  and  towns.  Ordl* 
aarily  dtles  and  vlUagee  located  In:  towns  oor 
der  township  organization  have  three  bodies 
with  powers  of  taxation:  The  city  or  vUlage, 
witb  power  to  levy  2  per  cent.;  the  officers 
of  the  township,  witii  power  limited  on^  as 
to  the  puiposes  tor  which  th^  may  be  levied; 
and  highway  conunlssUniezB,  witb  power  to 
levy  slX'tenths  of  1  per  cent  These  several 
taxes  .may  be  tevled  nimn  all  the  property  of 
the  OTvUl^e.  In  tUs town. by  ttB«hari^, 
ibe  taxes  tor  ttie  three  sereEal  purposes  above 
named  are  all  nader  one  head,  and  derignated 
as  'Town  Tax."  It  thus  appears  that  there 
is  good  reason  why  the  leglslatore  should  not 
have  intended  to  bring  this  town  within  a 
uniform  rate  ot  taxation  with  all  tbe  other 
dtiest  vlUages,  and  incorporated  towns  in  tbe 
state.  It  is  also  reasonable  to  aasnme  that 
tbe  legislature,  in  passing  this  act  of  1887, 
may  have  thought  that  the  limitation  upon 
the  pow«r  of  cities  and  villages  acting  under 
special  charters  to  collect  less  than  2  per  cent 
(some  being  limited  to  the  low  rate  of  one- 
half  of  1  per  cent.)  rendered  them  unable  to 
raise  snBdent  funds  for  canylng  on  their  mu- 
nicipal affairs,  and  therefore  It  was  wise  and 
proper  to  enlarge  those  powers.  But  It  does 
not  follow  that  It  should  at  the  same  time 
have  concluded  that  this  munldpallty.  with 
unlimited  pow^  of  taxation  under  tbe  pecu- 
liar provisions  of  its  charter,  would  so  abuse 
that  power,  by  levying  and  collecting  more 
taxes  than  were  reasonably  necessary,  as  to 
make  It  wise  and  proper  to  take  away  that 
power.  At  all  events,  we  are  of  tbe  opinion 
that  the  plain  provisions  of  this  stetute,  tested 
by  the  rules  of  construction  above  r^erred  to, 
are  in  no  sense  a  repeal  of  the  provisions  of 
the  special  charter  of  the  town  of  Cicero 
as  to  Its  rate  of  taxation.  The  circuit  court 
erred  to  denytog  the  writ  and  dismissing  tbe 
petition  of  appellant,  and  Its  judgment  will 
be  reversed  and  the  cause  rnnsnded,  with  di- 
rections to  proceed  in  conformity  with  tbe 
views  herein  ^pressed.  Beversed  and  re* 
manded. 


<18S  ni.  440) 

CLARE  v.  CHICAGO  TTTLD  A  mUST  CO.* 
(Supreme  Court  of  DHnois.  June  Zl,  1900.) 

INSOLVENT  BANK— DBFOSrr— BVIDBNCB  OF  IN- 
DBBTBONSBS-CHANaB  BY  CASHIER'S 

CHECK- PRBFERBNCES. 
Where  a  deporitor  recdves  from  the  cash- 
ier a  check  asaiost  his  deposit  the  cashier  at 
the  same  time  marking  snch  sum  as  paid  in 
tbe  depositor's  pass  book,  it  only  chaneeB  the 
evidence  of  toe  debt  a'riBiiig  from  the  deposit, 
and  does  not  amount  to  an  sssignment  by  the 
bank  to  him  of  the  aiqount  of  the  check,  nor 
change  the  natnre  of  the  debt,  so  as  to  entitle 
him  to  a  preference  over  other  creditors  of 
the  bank  at  the  hanA  of  the  recdver.  Where 
the  check  la  not  paid  before  the  bank's  failure. 

Appeal  from  appellate  court  First  district 
Petition  for  a  preference  by  Fred  Clark 
against  the  Chicago  Title  ft  Trust  Company, 
receiver  of  tbe  Globe  Savings  Bank.  From 
a  judgment  of  the  appellate  court  afflrmtog 
a  decree  to  favor  of  tbe  recdver  (86  lU.  A^. 
28S).  petitioner  appeals.  AQnned. 

This  is  an  appeal  to  reverse  a  Judgment 
of  the  appdlate  court  for  the  First  district 
affirming  a  decree  In  favor  of  appellee  render- 
ed in  the  circuit  court  of  Cook  county.  On 
Saturday,  April  3,  1897,  appellant  bad  on 
deposit  in  the  Globe  Savings  Bank  of  Chicago 
over  ¥3,0(X).  Shortly  before  12  o'clock  of  that 
day,  the  hour  for  closing  business  on  Satur- 
days, appellant  called  at  the  bank,  and  re- 
ceived what  is  called  a  "cashier's  check"  for 
$3,000.  payable  to  his  order.  This  check  was 
deposited  In  another  bank,  and  on  Monday 
morning  following  was  thrown  out  by  tbe 
clearing  bouse;  tbe  Globe  Savtogs  Bank  hav- 
ing meanwhile  passed  into  the  hands  of  the 
appellee,  as  receiver,  by  appointment  of  the 
court.  In  tbe  proceeding  to  wind  up  the  af- 
fairs of  tbe  bank,  appellant  filed  an  interven- 
ing petition,  alleging  that  "by  the  giving  of 
said  check  the  said  bank  assigned  to  the  petl- 
Uoner  $8,000  in  cash  out  of  Its  account  aud 
thereupon  credited  Itself  with  the  said  sum 
of  $3,000,  leaving  your  petitioner  with  a  de- 
posit of  f 60.30,  and  that  at  the  time  of  giving 
said  check  by  the  cashier  he  handed  to  the 
bank  bis  pass  book,  from  which  book  a  copy 
of  the  page  showing  deposit  and  payment  is 
attocbed.  and  th«%upon  the  said  bank  mark- 
ed In  said  bo(A  payment  of  said  $3,000;  that 
the  said  bank  bad  on  hand  at  the  time  of 
giving  said  check  mmre  than  $3,000.  and  con- 
tinued to  have  the  same  until  the  time  tbe 
receiver  took  possession  on  Monday  morning. 
April  9, 1887,  b^ore  the  opening  of  said  bank 
for  business  on  April  5,  1887;  and  that  the 
said  sum  of  $8,000  out  of  dte  moneys  taken 
possession  of  by  said  receiver  on  April  5, 
1897.  belongs  to  your  petlttono',  and  is  unlaw- 
fully detained."  The  prayffl  is  for  an  order 
directing  the  receiver  to  torn  over  to  appel- 
lant $8,000.  A  copy  of  the  order  or  cashier's 
check  Is  as  follows:  **Gapital,  $200,000. 
Globe  Savings  Bank,  Chicago,  Monadnodi 
Building.   Chicago,  April  8, 1897.  Pay  to  the 
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'order  of  Fred  Clark  three  thousand  dollars 
($3.00a00).  a  B.  ChunOillI,  Cashier."  The 
entry  on  ajvellant's  pass  book,  refared  to  in 
the  petition  Is  as  follows: 

63.  Bank  Book  of  Fred  Clark. 

Globe  Saviafs  Bank,  in  accoant  with  Fred  Clark. 

Date.  Withdrawn.  Dwoaits.  Balance 

1686. 

Sept.  28    3000  00  3000  00 

Interest  January  lat,  1887.. .     30  00 

Interest  April  Ist,  1897   80  80 

8      8000  00  8060  30 

60  30 

The  answer  of  the  defendant,  receiver  of 
the  bank,  denies  the  claim  made  by  the  i>et1- 
tioner,  and  sets  up  that  no  money  was  in 
fact  set  apart  by  the  bank  at  the  time  of 
drawing  the  check,  but  that  a  credit,  merely, 
was  changed  from  the  passbook  of  appellant 
to  a  cashier's  check,  and  that  the  relation  of 
creditor  and  debtor  between  the  bank  and  ap- 
pellant was  In  no  wise  changed;  also  that 
all  the  moneys  received  by  it  from  the  Globe 
Savings  Bank  were  In  one  fund,  and  that 
no  separate  fund  came  to  Its  hands  as  re- 
ceiver. 

On  a  reference  to  the  master  to  take  the 
evidence  and  report  the  same,  with  his  con- 
clusions, he  found  the  facts  as  to  the  original 
deposit  by  appellant,  the  making  of  the  cash- 
ier's cheek,  the  entry  upon  the  pass  book, 
and  the  having  on  hand  of  more  than  enough 
money  to  pay  the  check,  as  alleged  In  the 
petition;  but  found,  as  a  matter  of  law, 
that  petitioner  was  not  entitled  to  a  prefer- 
ence over  other  depositors,  and  that  the  cash- 
ier's check  was  an  evidence  6t  indebtedness 
merely,  of  no  higher  character  than  the  check 
of  any  other  person  having  a  sufficient  de- 
posit In  the  bank  to  meet  the  amount  of  his 
check,  and  recommended  the  dismissal  of 
the  petition.  Objections  to  this  report  by  the 
petitioner  being  overruled,  the  petition  was 
dismissed,  at  his  costs.  There  is  no  pretense 
—in  fact  it  seems  to  have  been  agreed  by  the 
parties— that  no  money  was  set  apart  by  the 
bank  for  the  payment  of  the  cashier's  check; 
also  that  the  receiver,  at  the  time  of  filing  the 
petition  by  the  appellant,  held  all  the  assets 
of  the  bank  for  distribution  subject  to  the 
order  of  the  court;  that  at  the  close  of  busi- 
ness, on  the  3d  of  April,  1897,  there  was  due 
from  the  bank  to  Its  savings  depositors  $28S,< 
144.97,  and  to  individual  depositors  $107,150, 
not  Including  cashier's  checks;  and  that  its 
assets  were  wholly  insufficient  to  pay  Its  In- 
-debtednesa. 

Lynden  Evans,  for  appellant  Henry  W. 
Magee,  for  appellee. 

WILKIN,  J.  (after  staUng  the  facts).  It 
Is  Impossible  to  {lercelve  upon  what  theory 
of  law  appellant  can  maintain  or  claim  that 
-Uie  transactions  had  by  him  with  the  bank 
on  the  3d  of  April  amounted  to  an  assignment 
by  the  bank  to  him  of  the  amount  of  the 
check.  The  claim  seems  to  be  baaed  upon  the 
law  announced  by  this  court  In  Munn  r. 
Burch,  SS  lU.  86,  and  many  later  cases,  to 


tiw  ^ect  that  "the  dieck  of  a  deporitor  upaa 
hlB  bankw,  dellTered  to  another  f«c  valu^ 
transfers  to  that  other  the  title  to  so  much 
of  the  deposit  as  the  cheek  calls  for,  wfaicb 
may  again  be  transferred  to  another  by  de- 
Uvety,  and  when  presented  to  tbe  baiAer 
be  becomes  the  bolder  of  the  mone^  to  tbe  nse 
of  the  owner  of  the  check,  and  Is  bound  to 
account  to  blm  for  that  amount,  provided  tbe 
party  drawing  tbe  check  has  foods  to  tbat 
amonnt  on  deposit,  subject  to  his  check,  at 
tbe  time  it  is  presentod."  Tbat  doctrine  can 
have  no  ^plication  to  tbe  facts  of  tbis  case. 
What  Is  here  termed  a  cashier's  Gbe(A  Is  In 
no  sense  a  check  wlQibi  tbe  definition  ot  sodi 
an  Instmmeat  as  need  In  Mimn  Bnrcb, 
supra,  and  other  similar  cases.  The  check 
was  not  drawn  by  a  depositor  against  a  de- 
posit, but  was  simply  an  acknowledgment  of 
an  Indebtedness  on  the  part  of  the  bank  to 
the  payee  of  the  order.  As  between  tbe  bank 
and  appellant  tt  was,  In  legal  effect,  the  same 
as  a  certificate  of  deposit  or  a  certified  check. 

We  concur  In  the  views  of  the  appellate 
court  In  the  opinion  by  Mr.  Justice  Freeman 
(85  111.  App.  293),  where  it  Is  said:  "The 
drawing  of  the  cashier's  check,  even  If  It 
changed  the  form  of  indebtedness,  did  not 
change  the  fact.  The  Globe  ^vlngs  Bank 
was  still  Indebted  to  the  appellant  for  tbe 
¥8,000  represented  by  Its  cashier's  -dieck. 
Thet«  was  no  change  in  the  nature  of  the 
debt  Tbe  only  change  was  in  the  evidence 
of  it  •  •  •  Appellant's  counsel  Insist 
that  *it  Is  not  a  question  of  preference;  it  is 
a  question  of  title  to  money,— to  whom  does 
It  belong?*  A  creditor  is  entitled  to  money 
due  him  from  any  debtor.  In  a  sense,  the 
money  due  belongs  to  him;  but  that  fact  does 
not  change— It  establishes—the  relation  of 
debtor  and  creditor,  and  subjects  the  parties 
to  the  rules  of  law  governing  that  relation. 
It  is  urged  that  the  giving  of  the  check  'pass- 
ed the  title  to  the  money.'  That  might  be  so 
•  •  •  had  the  cheek  been  drawn  against 
a  fund  In  another  bank,  as  against  a  claim 
for  the  same  money  by  some  third  party. 
But,  as  against  a  bank  drawing  a  check  upcm 
itself,  no  Change  In  title  was  thereby  made. 
The  check  was  equivalent  to  an  acknowledg- 
ment of  Indebtedness.  The  payee  was  enti- 
tled to  the  money  before  the  check  was 
drawn,  and  he  or  the  holder  of  the  check  was 
entitled  to  It  afterwards,  in  the  same  man- 
ner and  to  the  same  extent."  Tbe  judgm^t 
of  the  appellate  court  will  be  affirmed.  Judg- 
ment affirmed. 


OMIU.  887) 

LOWEBT  T.  cm  OF  PEKIN  et  al.i 
Supreme  Court  of  Illinois.   June  21,  1000:.) 

INJIINCTION— PRIVATE  WA-T-OBgraUCTIOH  BY 
CITY- ILLEGAL  APPROPRlA'nON 
FOR  PUBLIC  ROAD. 

A  city  leased  a  private  way  over  its  land, 
and  thereafter,  during  the  term,  without  the 
consent  of  lessee,  and  without  making  com- 
pensation, took  poBsession  thereof,  and  con- 
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Bolideted  it  with  a  public  road  pareliel  thereto, 
and  extended  the  same  into  lessee's  adjoining 
land,  through  which  the  way  was  continued. 
Held,  that  injunction  would  lie  against  it  for 
thus  i  n  terf ering  with  his  easement,  and  to 
compel  it  to  remove  the  obstractioD  Uiiu  caus- 
ed, unless  it  paid  for  the  property  thoa  lUegal- 
I7  appropriated. 

Brror  to  circuit  court,  Peoria  oonnty;  L.  D. 
Puterbaugb,  Judge. 

Bill  b7  Tbomas  Lowery  against  tbe  City  of 
PekiQ  and  others.  There  was  a  decree  dis- 
missing tbe  bill  for  want  of  equity,  and  com- 
plainant brings  error.  Reversed. 

The  original  bill  in  this  case  was  filed  on 
Joly  10, 1598.  A  demurrer  was  filed  and  sus- 
tained to  tbe  orisinal  bill,  and  leave  was 
granted  to  the  complainant  tiier^  to  amend 
tbe  bill  -  Accordingly,  on  Jannai?  11,  1889, 
a  supplemental  and  ameoded  bill  was  filed. 
To  this  Bupplem&ital  and  amended  Ull  a 
general  demurrer  was  filed,  andr  the  demur- 
rer having  been  sustained,  tbe  bill  was  dis- 
missed. Tbe  present  writ  of  error  Is  sued 
out  ftom  tbis  court  for  reversing  tbe  decree 
of  tbe  circuit  court,  which  dismissed  the  blU 
at  complainant's  cost  tor  want  of  equity. 

Thomas  Lowery,  plaintiff  in  error  here  and 
the  complainant  who  filed  the  bill  In  tbe  court 
below,  alleges  that  he  is  the  owner  of  300 
acres  of  laud  In  Hollls  township,  Peoria  coun- 
ty, underlying  wblcb  is  a  large  body  of  coal; 
that  lu  tbe  center  of  said  tract  be  has  a 
coal-minlag  shaft  and  tenement  houses  con- 
nected therewith  for  tbe  use  of  the  miners, 
the  premises  being  known  as  the  "Orchard 
Mines";  that  he  derived  his  title  to  tbe  land 
by  deed  from  one  Peter  V.  Scheuck  on  Jan- 
uary 1,  1874,  and  has  had  open  and  exclu- 
sive possession  of  the  premises,  including  the 
shafts  and  grounds,  ever  since  that  date; 
Uiat  Scbencfe  bad  possession  thereof  for 
many  years  prior  to  that  date;  that  the 
shaft  is  located  about  1%  miles  west  of  tbe 
Illinois  river,  directly  opposite  the  city  of 
Pekln,  in  Tazewell  county,  and  at  tbe  foot 
of  the  bluffs  on  the  westerly  side  of  said 
river;  that  the  Intervening  grounds  between 
the  shaft  and  tbe  Illinois  river  were  then  and 
still  are  low,  marshy,  and  wet  lands,  not  sus- 
ceptible of  cultivation,  or  being  used  for  driv- 
ing over  tbe  same  for  more  than  eight 
months  In  each  year;  that  while  the  grounds 
were  operated  by  Schenck  there  was  a  large 
demand  for  coal  to  supply  steamboats  on  the 
Illinois  river,  and.  for  the  purpose  of  fur- 
nishing such  supply  and  supplying  coal  to  tbe 
Inhabitants  of  Pekln  for  fuel,  Schenck  formu- 
lated and  carried  out  the  design  of  build- 
ing an  embankment  and  railway  across  said 
Illinois  river  bottoms  to  tbe  westerly  bank 
of  tbe  Illinois  river  opposite  Pekln,  and  of 
erecting  suitable  docks  there  from  which  to 
supply  coal  to  tbe  boats;  that,  for  the  greater 
part  of  the  distance  between  said  river  and 
tbe  Orchard  mines,  Schenck  owned  the  land 
proposed  to  be  covered  by  the  emtiankment 
in  his  own  right,  and,  for  tbe  balance  of  tbe 
distance,  the  lands  were  owned  and  possessed 
by  the  city  of  Pekin;  that  there  then  ex- 


isted opposite  Pekin  a  ferry  crossing  the  river 
at  about  tbe  center  of  tbe  ''Ity,  and  from  tbe 
westerly  side  of  the  river  there  was  a  wagon 
road  running  thence  to  tbe  north  and  soutb 
public  road  at  Orchard  mines;  that  the  wagra 
road  was  not  then  worked  or  kept  up,  and 
had  no  certain  and  well-defined  location,  and 
Lowery  does  not  know  whether  the  same 
was  ever  located  and  laid  out  as  provided 
by  taw;  that  the  ferry  was  then  owned  by 
tbe  city,  and  by  It  leased  tor  a  term  ot  years 
to  J.  A.  and  T.  J.  McGrew,  who  operated  it, 
and  charged  toUage  therefor;  that  the  erec- 
tion of  the  proposed  embankment  and  rail- 
way was  regarded  as  a  great  benefit  and  ad- 
vantage to  tbe  city  of  Pekln. 

The  bill  further  alleges  that,  on  Marcfa  7, 
1870.  tbe  dty.  In  order  to  Induce  Schencft  to 
erect  said  railway,  made  a  contract  with  him 
In  these  words,  viz.:  "Whereas,  Fet«  V. 
Schenck  desires  to  build  a  railroad  on  the 
right  of  way  adjoining  to  and  upon  the  north 
side  of  tbe  wagon  road  bnttt  on  the  west 
side  of  tbe  lUlnols  river,  and  from  said  Illi- 
nois river  to  the  bluffs  im  tbe  west  side  of 
said  river,  so  as  to  connect  tbe  coal  bank 
of  the  said  Peter  V.  Schenck  with  tbe  Illi- 
nois river  by  rail,  and  to  erect  suitable  docks 
and  fixtures  for  tbe  reception,  handling,  and 
shipment  of  coal  therefrom,  and  desires  to  lay 
said  railroad  across  and  over  the  land,  and 
build  said  docks  on  the  land  of  tbe  city  of 
Pekin  at  tbe  margin  of  said  river;  and 
whereas.  It  Is  deemed  greatly  to  the  ad- 
vantage of  said  city  and  the  inhabitants 
thereof  to  have  said  improvements  built  as 
aforesaid:  Now,  therefore.  In  consideration 
of  the  premises,  and  to  encourage  the  easy 
completion  of  said  roads  and  docks  as  afore- 
said, tbe  city  of  Pekln  has  demised  and 
leased  to  tbe  said  Peter  V.  Schenck,  bis  heirs 
and  assigns,  all  of  the  right,  title,  and  Inter- 
est of  said  dty  in  and  to  said  right  of  way 
on  and  over  said  Illinois  river  bottom  from 
the  west  bank  of  said  river  to  the  said  bluff 
on  the  north  side  of  the  wagon  road  across 
said  bottom  as  now  constmcted,  and  so  much 
of  tbe  land  along  the  margin  of  said  Illtnola 
river  and  on  the  west  side  thereof  as  Is  con- 
tained In  the  following  boundaries,  to  wit 
[here  follows  a  description  of  eight  acres  of 
ground]:  provided,  that  In  constructing  said 
railroad  and  docks,  and  In  the  use  of  said 
premises,  said  Peter  V.  Schenck  Is  to  so  nee 
and  occupy  tbe  same  as  not  to  materially 
afTect  injuriously  the  said  wagon  road  for 
ordinary  travel,  and  not  to  ol>8truct  said 
ferry  or  ferry  landing  at  the  place  that  said 
ferryboat  Is  now  landing  at  tbe  foot  of  said 
road  now  constructed  across  said  bottom; 
to  have  and  to  bold  tbe  same  to  him,  tbe 
said  Peter  V.  Schenck,  bis  heirs  and  assigns, 
for  the  term  of  ninety-nine  years,  he  and  they 
paying  taxes  on  so  much  of  said  land  as  Is 
contained  in  this  lease,  and  paying  the  ex- 
poses of  the  surveying  said  land  and  locat- 
ing tbe  same,  and  of  preparing  this  lease. 
And  It  is  understood  that  said  lease  Is  not 
adverse  to  the  l^se  o(  the  dty     the  terry 


Digitized  by  Google 


1064 


BT  NORTHBASTBRN  BEPOBTER. 


franchiAes  and  the  contract  of  said  wagon 
road  to  one  J.  A.  and  T  J.  McGrew,  but  la 
wltb  their  conaent  and  approbation.  And  It 
Is  further  understood  that  said  railroad  and 
dock  are  to  be  built  In  a  reasonable  time  from 
this  date,  all  things  considered;  and.  It  not 
so  buUt  in  said  reasonable  time,  then  the  city 
assumes  the  right  to  act  on  this  lease  for- 
feited to  the  city,"— which  lease  was  signed 
by  the  city  by  a  duly-anthorlaed  committee 
consisting  of  five  persons. 

The  bill  further  alleges  that  Scbenck,  In 
compliance  with  the  terms  of  the  lease,  sur- 
veyed and  located  a  right  of  way  over  said 
Illinois  river  bottom  in  a  straight  direction, 
and  all  on  the  northerly  side  of  said  wagon 
road  as  then  located  and  used,  so  as  not  to 
interfere  with  said  wagon  road  at  any  point 
or  place,  and  built  a  large  embankment  of 
earth  and  timber  of  the  average  height  of 
six  to  eight  feet  and  of  a  width  at  the  sur- 
face of  about  seven  feet,  and  placed  thereon 
ties  and  laid  down  rails,  so  as  to  make  a 
continuous  railway  from  said  Orchard  mines 
to  the  westerly  bank  of  tlie  Illinois  river; 
and  upon  said  eight-acre  tract  he  placed  a 
damp  and  suitable  docks,  so  as  to  deliver 
and  store  at  said  docks  coal  from  his  mines, 
and  procured  cars  and  motor  power  to  con- 
vey the  cars  to  said  dump  from  his  shaft; 
that  Schenck  in  the  construction  of  saJd 
works  expended  the  sum  of  about  $18,000; 
that  the  wagon  road  at  that  time  was  upon 
the  natural  surface  of  the  ground,  and  dur- 
ing a  greater  part  of  the  year  was  under  wa- 
ter, and  Impassable,  but,  after  the  building 
of  the  embankment,  and  by  reason  of  the 
dam  thereby  created,  was  greatly  improved, 
and  capable  of  use  for  a  greater  portion  of 
the  time  than  it  could  be  used  theretofore; 
that  the  embankment  and  railroad  were  com- 
pleted within  a  reasonable  time  after  the  ex- 
ecution of  the  lease,  and  in  ancb  a  manner 
that  the  road-  and  ferry  were  wholly  nnob- 
strncted  or  injured,  but  were  greatly- bene- 
fited thereby;  that  while  he  owned  the  said 
shaft  and  premises  Schenck  delivered  coal 
by  means  of  said  railroad  to  said  docks,  and 
maintained  the  embankment  and  railroad  at 
his  own  expense;  that  on  January  1.  18T4, 
Schend£  sold  the  grounds  and  premises,  with 
the  right  of  way  and  railroad  and  the  lease- 
hold interest  at  the  coal  landing  and  dumps 
and  all  the  cars  and  motors  to  Ixiwery;  that 
Lowery  then  to<^  poisesston  and  continoed 
to  mine  coal  at  the  mines,  and  to  use  the 
railroad,  and  to  carry  coat  across  said  nilnois 
bottom  to  the  docks  toe  a  number  at  years 
thereafter;  that  abont  the  year  1883  the  de- 
mand for  coal  by  steamboats  became  leae. 
and  was  supplied  mainly  from  other  docks, 
and  the  IUIdoIs  rlrer  trade  became  lost  to 
Lowery,  and  by  reason  of  the  fact  that  a 
large  tollage  waa  demanded  tor  crossing  of 
teams  at  the  ferry  Lowery  was  not  able  to 
flupi^  coal  to  the  people  of  Pekin  at  the 
same  price  at  whlcb  It  eonld  be  delivered  to 
them  from  other  mines,  and  #aa  compelled  to 
cease  ttM  operation  oi  his  railroad  and  the 


use  of  his  doc^B,  and  the  same  were  suffer- 
ed to  lie  idle  owing  to  the  lack  of  demand  for 
coal;  that  about  the  year  ,  during  his 
absence  from  Illinois,  some  persous  to  him 
□nlmown,  claiming  to  act,  as  he  la  Informed 
and  believes,  under  the  authority  of  the  city 
of  Peldn,  raised  by  embankment  the  wagon 
road  on  the  south  side  of  liOwery's  railroad 
to  the  same  height  as  the  railroad,  and  for 
that  purpose  used  part  and  parcel  of  his  em- 
bankment and  grade;  that  In  such  ralsii^  of 
said  wagon-road  embankment  the  same  was 
so  negligently  done  that  part  of  the  railroad 
tracks  and  ties  on  the  surface  of  Lowery's 
embankment  was  covered  up  or  torn  down 
and  destroyed,  and,  he  having  then  no  nse 
for  said  railroad,  and  being  unable  to  nse 
the  same,  took  up  the  remaining  Iron  there- 
from to  prevent  its  being  lost  or  carried 
away;  that  the  surface  of  said  wagon  road 
has  since  been  maintained  at  the  same 
height  as  Lowery's  embankment,  and  be. 
having  no  present  use  therefor,  haa  permit- 
ted his  embankment  and  the  surface  of  said 
right  of  way  to  be  used  at  places  by  teams 
passing  along  and  over  said  wagon  road,  bnt 
with  full  notice  to  said  city  and  the  author- 
ities In  chat^e  of  said  road  that  said  embank- 
ment, and  so  much  of  the  surface  thereof  as 
Is  necessary  for  the  passage  of  cars  over  the 
same,  is  his  pn^rty;  that  the  wagon  road 
and  embankment  are  entirely  without  the 
limits  of  the  city  of  Pekln  and  in  a  diflereot 
county  from  that  in  which  the  city  Is  located; 
that  said  city  has,  since  he  ceased  to  operate 
his  railroad,  placed  a  free  bridge  over  the 
river  at  the  point  aforesaid,  and  he  charges 
that  the  city  still  maintains  said  bridge  as 
a  free  bridge,  and  has  asserted  and  claims 
ownership  and  aupervlBlon  over  said  wagon 
road  leading  from  said  bridge  to  the  public 
road  at  Orchard  mines;  that  for  about  one- 
third  of  said  distance  the  grade  and  embank- 
ment of  Lowery  are  located  upon  property 
which  was  owned  in  fee  by  Schenck,  and  was 
conveyed  to  Lowery,  and  the  city  never  had, 
and  has  not  now,  any  title  thereto  or  right 
of  way  over  and  across  the  same,  and  the 
teams  have  been  permitted  to  pass  over  tba 
same  freely  by  the  license  of  said  Lowery, 
and  because  he  has  no  present  nse  therefor 
that  would  be  iotwfered  with  said  pas- 
sage. 

The  bill  furOiw  allies  that  Lowuy  has 
tlie  r^ht  to  nse  and  dispose  of  said  embank- 
ment and  right  of  way  as  he  sees  fit,  and 
that  said  Schenck  before  bim  and  he  have 
observed  and  carried  out  the  proTlslons  of 
said  lease  at  all  times;  that,  as  be  is  In- 
formed and  belleres,  the  city  of  Pekln  has 
recently,  without  notice  to  Lowery,  or  any 
right  or  authority  from  him,  fflven  out  that 
It  is  abont  to  grade  tip  said  wagon  road 
for  a  distance  of  alKnit  6,000  feet  from  the 
westoily  end  of  said  bridge  to  Orchard 
mines,  and  to  1111  up  aald  grade  in  a  perma- 
nent and  substantial  manner  with  crushed 
stone,  and  gravel,  aiul  has  caused  plans  and 
specifleatlons  to  be  made  for  the  constme- 
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tlon  o£  Bald  pernuinent  wagen  road,  bo  aa  to 
give  it  a  widtb  of  16  feet  on  the  aurface; 
tltat  the  city  has  let  the  contract  to  construct 
eaid  wagon  road  In  accordance  with  said 
specifications  to  one  James  Dunbar,  who  is 
about  to  proceed  with  the  construction  there- 
'of;  that  Dunbar,  under  the  advice  of  the 
city.  Intends  to  utilize  the  entire  grade  and 
embankment  of  Lowery  across  said  bottom, 
Instead  of  keeping  south  of  said  embank- 
ment, and  leaving  the  same  for  the  use  of 
Lowery  under  his  lease  and  ownership  In 
fee;  that  the  city  Intends  further  to  utilise 
the  same,  so  far  as  it  extends  over  Lowery's 
land;  that  the  city  has  never  notified  Low- 
ery of  such  Intended  use,  or  attempted  to 
purchase  said  grade  from  him,  or  to  take 
the  same  under  the  eminent  domain  act  of 
Illinois,  but  proposes  to  do  so  forcibly  and 
against  bis  will,  and  without  allowing  him 
any  compensation;  that  the  city  of  Pekln 
and  Dunbar  wilt  unless  enjoined,  encroach 
upon  and  take  absolute  possession  and  con- 
trol of  said  embankment,  grade,  and  right  of 
way  of  said  Lowery  and  convert  the  same 
to  Its  own  use  or  the  use  of  the  public  for 
an  approach  to  said  bridge,  and  hold  and 
use  the  same  as  they  may  see  fit,  and  thus 
prevent  the  use  thereof  by  Lowery,  and  pre- 
vent him  from  selling  or  disposing  of  same 
to  hts  own  use;  that  thereby  the  purpose  of 
said  embankment  wlU  be  entirely  lost  to 
Lowery,  and  he  will  be  deprived  of  his  prop- 
erty without  due  process  of  law,  and  with- 
out compensation.  The  bill  prays  that,  be- 
cause Lowery  has  no  adequate  remedy  at 
law,' and  no  power  to  resist  the  invasion  of 
said  city  and  of  said  Dunbar,  they  may  be 
enjoined  from  taking  posBession  of  said  em- 
bankment and  from  digging  up,  grading, 
leveling,  macadamizing,  or  permanently  Im- 
proving the  north  side  of  said  embankment 
of  the  width  of  eight  feet  or  from  disturb- 
ing the  surface  thereof  in  any  way;  and.  In 
case  the  city  has  taken  and  used  any  part 
thereof,  he  prays  that  the  city  aud  said  Dun- 
bar may  be  compelled  to  abandon  the  same, 
and  that  Lowery's  damages  may  be  ascer- 
tained under  the  law  of  eminent  domain, 
and  that  the  city  may  be  required  to  pay 
mch  damages. 

The  supplemental  and  amended  bill  al- 
leges that  since  the  filing  of  the  original  blU. 
and  during  Its  pendency,  the  defendants 
have  graded,  macadamized,  and  Improved 
the  said  wagon  road  between  the  bridge 
landing  and  the  north  and  south  highway 
at  the  mhies,  and  in  so  doing  have  Included 
in  said  wagon  road  the  embankment  and 
right  of  way  of  Low«y,  so  tiiat  no  part 
thereof  remains  save  what  Is  included  in 
said  wagon  road  as  the  same  is  now  con- 
structed, and  on  that  portion  of  the  line 
where  Lowery  owns  the  fee  they  have  taken 
the  whole  of  said  embankment  owned  by 
him;  that  the. city  of  Pekln  fias  thrown  the 
same  oiftn  to  the  public  as  A  public  btgh- 
way,  and  ^e  same  is  being  so  used  by  the 
public  in  tra,vdlQg  from  said  fras  bridge 


westward 'over  the  river  bottom;  that  this 
has  been  done  by  the  defendants  against  the 
wilt  of  Lowery,  and  with  full  knowledge 
by  them  of  his  rights;  that  be  (Lowery)  has 
no  adequate  remedy  at  law  for  the  wrongful 
taking  possession  and  use  of  said  grade  aud 
embankment  and  of  sold  property  of  which 
he  owns  the  fee;  that  his  said  grade  and 
land  are  so  situated  that  he  cannot  inclose 
the  same  and  retain  poasession  thereof,  so  as 
to  keep  the  public  from  going  upon  the  same, 
and  that  he  cannot  now  use  the  same  to 
carry  coal  from  said  shaft  to  the  river  with- 
out great  loss,  owing  to  the  fact  that  there 
is  no  present  market  value  for  coal  at  the 
river;  that  said  property  has  at  present 
prospective  value,  and  within  the  time  nam- 
ed In  the  lease  the  said  embankment,  grade 
and  privileges  therein  contained  will  be  of 
great  value  to  Lowery,  his  heirs  or  assigns. 
The  bill  further  alleges  that  said  city  of 
Pekln,  well  knowing  that  X^wery  has  been 
nnable  to  utilize  the  said  right  of  way,  grade.^ 
and  embankment  for  Ifi  years  or  more  last 
past,  aud  that  he  cannot  now  utilize  the  sam^ 
or  recover  substantial  damages  for  said  tres- 
pass, has  taken  adverse  possession  tb««of 
for  the  use  of  the  public,  and  has  caused 
the  same  to  be  graded  and  improved,  and 
threatens  that  It  will  continue  to  use  and 
control  the  same  until  Lowery  is  prevented 
from  recovering  his  possession  and  from  fur^ 
ther  using  said  embankment;  that  he  is  In 
danger  of  losing  bis  property,  and  all  the 
money  he  has  expended  thereon,  by  reason 
of  limitations,  and  unless  the  defendants 
are  compelled  to  remove  the  improvements, 
rock,  stone,  and  material  placed  by  It  on  said 
rtght  of  way,  or  to  acknowledge  his  rights  by 
the  »ercise  of  the  right  of  eminent  domain,  or 
by  agreement  with  him;  that  the  defendants 
refuse  to  acknowledge  that  he  has  any  right 
in  or  to  said  grade  and  embankment.  The 
amended  and  supplemented  bill  prays  that,  ln> 
asmucb  as  Lowery  has  no  adequate  remedy 
at  law,  and  for  the  reason  that  his  title  to 
said  right  of  way,  embankment,  grade,  and 
premises  Is  In  peril  of  being  lost  to  him  by 
such  wrongful  acts  and  by  vh^oe  of  the  lim- 
itation law  of  the  state,  a  writ  of  manda- 
tory Injunction  may  Issue  against  the  de- 
fendants requiring  them  to  remove  from 
said  embankment  all  stone,  macadam,  grav- 
and  other  material  placed  thereon.  Id 
order  to  make  the  same  suitable  for  th^ 
traveling  public  to  use  as  a  highway,  aud 
that,  unless  the  defendants  remove  the  same, 
he  be  permitted  to  remove  the  same,  and 
that  the  city  be  enjoined  from  using  his 
embankment  and  grade,  or  casting  any 
cloud  upon  his  title  to  the  same,  without 
first  resorting  to  due  process  of  law. 

Jack  &  TIchenor  and  N.  W.  Green,  for 
plaintiff  In  error.  Henry  Clay.  City  Atty., 
'and  PrettymaB'  ft  Velde^  for  defendants  in  er- 
ror, 

MAGRUDEB.  J.  (after  stating  the  facts). 
^  wagon  nuA  ejaiteO.  numlac  westwasa- 
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from  the  west  side  of  the  lUinoia  river 
opposite  the  city  of  Pekln  to  a  public  road 
.running  nortb  and  south  at  the  Orchard 
mines,  owned  by  the  plaintiff  In  error.  An 
embankment  was  constructed  by  Schenck,  tlie 
grantor  of  the  plaintiff  in  error,  along  the 
north  side  of  this  wagon  road  westward  from 
the  bridge  over  the  Illinois  river  to  the  mines 
in  question.  The  right  of  way  upon  which 
this  embankment  was  built  was  upon  ground 
two-thirds  of  which  was  owned  by  the  city  of 
Pekin  and  one-third  of  which  was  owned  by 
the  plaintiff  in  error,  Lowery.  Lowery,  by 
the  conveyance  from  Schenck,  acquired  the 
title  to  the  right  of  way  over  the  ground  own- 
ed by  the  city  through  a  lease  for  99  years 
made  by  the  dty  to  Schenck  in  1870.  The 
city  of  Pekin.  according  to  the  allegations 
of  the  blU,  haa  appropriated  the  embankment 
owned  by  plaintiff  In  error  upon  the  right  of 
•way  north  of  the  wagon  road,  and  made  it 
a  part  of  the  public  highway  owned  by  the 
city.  The  embankment,  as  built  by  Schenck 
and  subsequently  conveyed  to  Lowery,  was 
from  six  to  eight  feet  in  height  and  seven 
feet  wide  upon  the  top  thereof.  A  railroad 
was  constructed  upon  the  embankment,  nm- 
nlng  from  the  mines  to  the  docks  on  the  river, 
and  was  used  for  carrying  coal  by  Lowery 
for  about  nine  years.  Originally  the  wagon 
road  owned  by  the  city  ran  along  on  the  south 
side  of  the  embankment  at  the  foot  of  It, 
and  upon  the  surface  of  the  ground.  The 
city  raised  the  wagon  road  by  building  an- 
other embankment  alongside  of  the  one  con- 
structed by  Schenck,  bo  that  the  top  surface 
of  the  two  embankments  together  was  16 
feet  wide.  The  city  thus  has  a  public  high- 
way running  from  the  bridge  to  the  north 
and  south  public  road  at  the  mines,  which  Is 
16  feet  on  the  top  thereof,  and  one-half  of 
which  consists  of  the  embankment  belonging 
to  Lowery.  The  demurrer  admits  all  the  alle- 
gations of  the  bin  to  be  true.  If  these  al- 
legations are  true,  the  city  of  Pekin  has  ap- 
propriated so  much  of  the  right  of  way  and 
embankment  of  Lowery  as  belonged  to  him, 
and  as  was  constructed  by  his  grantor,  with- 
out  paying  any  compensation  therefor.  The 
city  itself  was  Lower/s  lessor,  as  it  leased 
to  him  two-thirds  of  the  right  of  way  for  the 
express  purpose  of  enabling  him  to  build  rail- 
road tracks  thereon,  and  to  build  docks  at 
the  river,  with  which  those  railroad  tracks 
should  connect.  We  can  see  no  reason  why 
the  city  should  thus  appropriate  the  property 
of  a  private  citizen  without  paying  him  there- 
for. He  had  a  right  of  way  over  pn^rty 
of  the  dty  Itself  through  a  lease  for  99  years, 
which  the  city  gave  him.  This  easement 
thus  granted  to  him  could  not  be  Interfered 
with  by  the  dty  without  violating  the  terms 
of  Its  own  agreement  with  him,  as  onbodied 
in  the  lease. 

It  IB  said  that  the  dty  cannot  be  joined 
from  thus  using  and  holding  the  poaseBslon 
of  the  property  of  plaintiff  In  error  for  the 
purposes  of  a  public  highway  upon  tiie  al- 
leged ground  that  plalntUC  ta  error,  it  he  has 


suffered  any  wrong,  has  a  remedy  at  law, 
either  In  ejectment  for  the  recovery  of  the 
possession  of  bis  property,  or  in  trespass 
to  recover  damages  thereto.  But  this  is  not 
a  case  where  it  Is  sought  to  enjoin  a  simple 
trespass.  This  is  a  case  where  a  mnnidpal- 
Ity,  under  claim  of  right.  Is  unlawfully  try- 
ing to  take  the  property  of  a  private  dtizen. 
It  Is  well  settled  that  injunction  is  a  proper 
remedy  where  dtles  or  public  <^cers,  under 
color  of  power  or  claim  of  right,  are  Illegal- 
ly attempting  to  Injure,  or  take  the  property 
or  Impair  the  rights  of,  a  dtizen.  Smith  v. 
Bangs,  15  III.  399;  City  of  Peoria  v.  Johnston, 
56  111.  45;  Carter  v.  City  of  Chicago,  57  lU. 
283;  Bryan  v.  City  of  East  St.  Louis,  12  lU. 
App.  390.  The  injury  here  complained  of  is 
one  of  a  continuing  or  permanent  nature,  for 
which  an  action  at  law  does  not  afford  a  com- 
plete and  adequate  remedy.  Carpenter  v. 
Electric  Co.,  178  III.  29,  52  N.  E.  973;  Ster- 
ling's Appeal,  111  Pa.  St  35,  2  AU.  105.  The 
plaintiff  In  error  has  here  a  right  of  way  over 
certain  property  belonging  to  the  dty,— that  Is 
to  say,  he  has  an  easement  In  certain  real 
estate,— and  the  action  of  the  dty  In  taking 
possession  of  his  embankment  and  making  it 
a  part  of  the  public  highway  obstructs  such 
easement  and  therefore  equity  has  jurisdic- 
tion to  enjoin  such  obstruction.  Inasmuch  as 
the  Injured  party  has  no  adequate  remedy  at 
law.  McCann  v.  Day,  57  III.  101;  Carpenter 
V.  Electric  Co.,  supra.  It  is  well  settled  that. 
where  a  right  of  way  Is  obstructed,  or  an 
easement  is  interfered  with,  injunction  will 
lie.  Chicago  General  Ky.  Co.  v.  Chicago,  B. 
&  Q.  H.  Co.,  181  111.  605,  54  N.  E.  1026; 
O'Connell  v.  Railroad  Co.,  184  TU.  308.  56 
N.  E.  355;  NeweU  v.  Bass,  142  111.  104.  31 
N.  E.  176.  For  the  reasons  above  stated, 
we  ai«e  of  the  opinion  that  the  drcult  court 
erred  in  sustaining  the  demurrer  to  the  bill 
and  dismissing  the  same  for  want  of  equi^. 
Accordingly,  the  decree  of  the  drcult  court  Is 
reversed,  and  the  cause  is  remanded  to  Quit 
court  with  Instructions  to  proceed  In  a«x)rd- 
ance  with  the  views  herein  expressed.  Be- 
versed  ai^  ronanded. 

aw  UL  w} 

PEOPLE  ex  reL  KELLT  KATMOMD. 
Ooonty  'nreasurer,  et  tiA 
(Supreme  Court  of  Illinois.  June  21,  1000.) 

CONSTITUTIONAL  LAW— COURTS  —  STBN'OaRA- 
PHBRS  —  APPOINTMENT  —  COMPENSATION  — 
STATUTES— REPEAL— MANDAMUS— PARTIES. 
1.  Const.  1870,  art.  0,  {  29.  provides  that  ail 
laws  relating  to  courts  snail  be  general  and  of 
uniform  operation,  and  that  the  orgBDlEBtiou. 
jurisdiction,  proceedings,  and  pracbce  of  all 
courts,  of  the  same  ctass  or  grade,  so  far  as 
regulated  by  law,  and  the  force  and  effect  of 
process,  judgments,  and  decrees  of  such  courts, 
severally,  shall  be  uniform.  Laws  1S87,  p.  159, 
authorizes  the  judges  of  the  circnit  courts  to 
appoint  official  stenographers  for  thdr  re- 
spective courts,  prescribes  their  duties,  fixes 
their  compensation,  and  nffovldes  that  they 
shall  hold  uieir  office  dnring  the -pleasure  of  the 
appointing  Jndge,  bnt  not  for  a  term  beyond 

'Itoheartng  todsfl  Octobsr  I,  UOO. 
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the  period  for  which  he  Is  elected.  Setd,  that 
the  aet  1»  not  nnconstltiitlonal,  aa  cooferrlng  on 
jndge*  of  the  circuit  conrta  judicial  powers  not 
granted  to  other  courts  of  the  same  clan  or 
grade,  since  tbe  taltiog  of  the  phonographic 
notes  is  no  part  of  the  proceedings  or  practice 
of  the  courts. 

2.  The  superior  court  of  OmIe  connty  b  a 
circuit  court  in  every  reject  ezc^  In  name, 
and  the  act  extends  to  such  court,  thus  con- 
forming to  the  conatitntlooal  provision  as  to 
uniformity. 

3.  Laws  1S87,  p.  159,  enacted  May  81,  1887, 

Kpovideg  for  the  appointment  of  stenographers 
y  circuit  judges  for  their  respective  courts, 
and  for  the  payment  of  their  compensation  out 
of  the  count?  funds  on  a  certificate  of  the  pre- 
sidUtg Judge.  Laws  1887,  p.  150,  enacted  June 
14,  1887,  declares  that  the  county  commission- 
en  shall  within  the  first  quarter  of  each  fiscal 
year  adopt  a  resolntlon  to  be  termed  the  "an- 
nual appropriation  bill"  for  the  appropriation 
of  necessary  sums  to  defray  liabilities  of  Cook 
county  to  be  paid  or  inciirred  before  the  next 
annual  appropriation,  and  that  the  board  shall 
have  no  power  to  make  any  contract  or  do  any- 
thing wnich  shall  incur  an  expenditure  over 
the  sum  appropriated,  provided  nothing  shall 
be  construed  to  deprive  the  board  of  power  to 
provide  for  and  cause  to  be  paid  from  tbe 
county  funds  any  charge  on  said  county  im- 
posed by  law  without  the  action  of  the  board  of 
commissionersu  including  fixed  salaries  of  offi- 
cers required  or  law  to  oe  paid  from  the  coun- 
ty treasury.  HOd,  that  the  latter  act.  passed 
on  June  14,  1887,  was  not  so  repusnant  to  tbe 
former  as  to  operate  as  a  repeal  thereof,  since 
the  compensation  of  the  official  stenographera 
was  a  charge  fixed  by  law  without  tbe  action 
of  the  commissioners,  which  charge  tbe  legis- 
lature had  authority  to  impose  on  the  county 
funds. 

4.  A  petition  for  mandamus  to  compel  the 
county  clerk  of  Oook  connty,  the  president  of 
the  eonntr  commlMdonen,  and  the  eonn^  treas- 
urer to  perform  certain  duties  dalmea  to  be 

obligatory  on  them  la  sufficient,  though  it  does 
not  make  the  persons  holding  such  offices  par* 
ties  to  the  proceeding  Individually,  and  the 
county,  having  aK>eared  in  the  action,  will  be 
bound  by  the  proceedings,  and  a  writ  may  be 
served  on  the  individuals  constituting  the  board 
of  county  commissioners,  as  well  as  the  incum- 
bents of  the  county  derVs  and  treasurer's  of- 
fice. 

Petition  by  the  people,  on  relation  of  A.  L. 
Kelly,  against  Samuel  B.  Raymond,  county 
treasurer,  and  others,  for  mandamus  to  com- 
pel reBpondents  to  pay  relator  for  servlcea 
rendered  by  her  as  a  court  stenographer. 
Application  granted. 

This  Is  a  petition  In  the  name  of  the  peo- 
ple of  the  state  of  lUlnois,  on  the  relation  of 
A.  Jj.  Kelly,  for  a  mandamus.  The  petition 
was  filed  at  the  October  term,  1899,  of  this 
court,  but  by  leave  of  court  an  amended  pe- 
tition was  subsequently  filed.  Tbe  amended 
petition  shows  that  on  or  aboat  the  ISth  day 
of  January.  1S98,  and  at  tbe  January  term 
of  the  circuit  court  of  Cook  county,  the  peti- 
tioner, A-  L.  Kelly,  under  and  by  virtue  of 
a  certain  act  of  tbe  legislature  of  the  state 
of  Illinois,  entitled  "An  act  to  authorize  the 
judges  of  the  circuit  courts  to  appoint  short- 
hand reporters  for  the  taking  and  preserva- 
tion of  evidence,  and  to  provide  for  their 
compensation,"  In  force  July  1,  1887,  was 
duly  appointed  by  Hon.  M.  F.  Tuley,  one  of 
the  judges  of  said  court,  as  official  short- 
hand reporter  in  and  for  tbe  branch  of  said 


court  pradded  orer  Igr  mUI  Judge,  whkh  ap- 
pointment was  by  an  (»der  entered  of  zecord 
in  said  court  upon  the  date  aforesaid,  and 
was  made  ix  the  term  radtng  the  first 
Tuesday  of  June,  1903,  said  ofDce  of  ofllclal 
shorthand  reporter  to  be  held  by  petitioner 
during  the  pleasure  of  the  judge  by  whom 
said  order  was  entered,  and  not  to  extend 
beyond  the  term  for  which  said  judge  by 
whom  the  said  appointment  was  made  was 
elected,  and  the  petitl<»ier*s  compensation  as 
such  reporter  was  then  and  there  fixed,  by 
the  said  Judge  by  whom  said  appointment 
was  made,  at  the  sum  of  five  dollars  per  di^, 
as  provided  by  the  said  statute;  that,  after 
the  entry  of  the  order  as  aforesaid,  tbe  said 
judge  dictated  to  petitioner  a  certain  form  of 
oath,  which  form  of  oath  was  then  and  there 
written  out  In  longhand  by  petitioner,  and  In 
petitioner's  own  bandwrltlng,  and  was  duly 
administered  by  Jodge  Toley^  but  that  re- 
lator's  name  was  not  at  that  time  subscribed 
to  the  oath;  that  on  the  20tb  day  of  March, 
1898,  another  form  of  oath  was  dictated  to 
relator  by  Judge  Tuley.  and  was  written 
down,  and  relator's  name  signed  to  the  same, 
and  tbls  oath  was  thereupon  administered  to 
relator  by  Judge  Tuley,  as  follows:  "I  do 
solemnly  swear  that  I  will  support  the  con- 
stitution of  'the  United  States  and  the  con- 
stitution of  the  state  of  nilnols,  and  that  I 
will  faithfully  discharge  the  duties  of  the 
office  of  shorthand  reporter  in  and  for  the 
drcDlt  court  of  Cook  county.  In  the  brandi 
thereof  held  by  Judge  Mtirray  P.  Tuley,  ac- 
cording to  the  best  of  my  knowledge  and 
ability."  The  petitioner  further  shows  that 
on  the  23d  day  of  February,  1898,  being  the 
first  day  of  tbe  February  term,  tbe  relatw 
entered  upon  the  discharge  of  the  duties  of 
the  office  of  official  shorthand  reporter  in  said 
circuit  court,  and  has  continued  to  so  per- 
form the  duties  of  such  office  during  all  the 
time  mentioned  In  the  petition,  from  tbe  18th 
day  of  January,  1896,  when  she  was  appoint- 
ed, until  January  1.  1899.  with  the  excep- 
tion of  about  20  days,  during  which  time,  by, 
reason  of  absence  or  disability,  relator  was 
unable  to  be  in  attendance  upon  the  said 
court  but  caused  tbe  work  to  be  performed 
by  a  aubstltuto  designated  by  Judge  Tuley, 
and  the  services  of  said  substitute  are  In- 
cluded ta  tbe  blllR  which  have  been  pre- 
sented for  payment:  that  on  the  2l8t  day  of 
March,  1898,  being  the  first  day  of  the  March 
term  of  tbe  said  court,  she  prepared  an  Item- 
ized bill  for  services  so  rendered  as  short- 
hand reporter  during  the  February  term  of 
said  court,  at  the  price  per  diem  so  fixed  by 
Judge  Tuley.  and  aggregating  the  sum  of 
$100,  and  duly  certified  by  tbe  presiding 
Judge,  and  presented  the  same  to  the  county 
treasurer  of  Cook  county,  and  demanded  pay- 
ment of  tbe  same  out  of  any  funds  of  said 
county  In  bis  bands;  that  at  the  close  of 
each  term  of  said  court  thereafter,  and  up 
to  and  Including  the  April  term,  1899,  peti- 
tioner duly  prepared  a  like  Itemized  bill  for 
all  services  so  rendered  as  such  official  short- 
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land  reporter^  stating  the  aggregate  amount 
dne  for  anch  aerrlcea  for  aaeh  term,  to  wblch 
were  attached  certificates  of  the  Jndge  pre- 
siding over  said  branch  of  the  said  court  and 
of  the  minute  clerk  In  attendance  upon  said 
court,  and  presented  the  said  billa.  and  each 
of  them,  so  cerUfled,  to  the  said  county  treaa- 
orer  of  Ckrak  comity,  and  duly  demanded  pay- 
ment of  the  same  out  of  any  funds  In  his 
hands;  that  said  bills  aggregated  the  sum  of 
91,115;  that  Bald  county  treasurer  declined 
and  refosed  to  pay  said  blUs,  and  each  at 
them  still  remains  wholly  unpaid;  that  after 
the  presfflitatlon  to  the  county  treasurer  of 
the  said  bin  for  services  as  shorthand  re- 
ports for  the  February  term  of  the  said 
court,  1898,  the  aame  were  duly  referred  by 
said  treasurer  to  the  board  of  Cook  county 
commissioners,  and  the  same  were  by  said 
board  referred  to  the  flnance  committee  of 
said  board  to  make  report  thereon;  that  sub- 
sequently, and  at  a  meeting  of  said  boaid  of 
Cook  county-  commissioners,  on  the  4th  day 
of  April,  1808,  said  finance  committee  re- 
ported and  recommended  tiiat  the  bill  be  dis- 
allowed; tiiat  on  the  9th  of  January,  1899, 
relator  served  a  written  notice  upon  the 
board  of  Cook  county  commissioners  (a  copy 
of  which  notice  is  set  out  in  the^ietltlon),  In- 
formliv  them  that  the  relator  bad  been  ap- 
pointed by  Judge  Tnley  as  t^Ial  shorthand 
reporter  of  the  branch  of  ih^  circuit  court 
presided  over  by  him,  and  lUso  attached  to 
said  notice  the  trills  for  services  which  had 
already  accrued,  and  requested  said  board  to 
Inelude  hi  their  annual  appropriation  for  the 
year  18D0  a  sum  sufficient  for  the  payment 
of'sald  bill,  and  also  for  the  payment  of  such 
fotnre  bills  as  might  thereafter  accrue  for 
services  to  be  rendered,  under  and  by  virtne 
of  said  appointment,  during  the  balance  of 
said  fiscal  year,  and  each  year  thereafter  dur- 
ing the  term  of  petitioner's  appointment; 
that  the  said  notice  and  demand  were  duly 
referred  to  the  finance  committee  of  the  said 
board  of  commlsslbners.  as  appears  from  the 
minutes  and  records  of  the  meeting  of  snld 
board  held  Monday,  January  9,  1899:  that 
the  said  board  have  hitherto  failed  and  re- 
fused to  make  any  report  upon  said  notice 
and  demand  of  petitioner,  and  that  said  board 
of  Cook  county  commlsaionerH,  In  adopting 
a  resolution  to  be  termed  the  "annual  appro- 
priation bill"  for  the  aald  fiscal  year,  have 
wholly  failed  and  refused  to  include  therein 
any  appropriation  for  the  payment  of  peti- 
tioner's bills  which  had  theretofore  accrued 
<w  which  might  accrue  thereafter  during  the 
said  fiscal  year;  that  relator  served  upon 
Philip  Knopf,  the  county  clerk  of  Cooli  coun- 
ty, who  Is  ex  officio  comptroller  of  the  said 
■county,  a  notice  and  demand  In  writing, 
wherein  he  was  duly  notified  of  the  appoint- 
ment of  petitioner  as  official  shorthand  re- 
porter, and  of  the  amount  due  and  unpaid 
for  services  rendered,  and  demand  was  there- 
in made  that  he  Issue  and  sign  and  deliver 
a  warrant  or  warrants  to  petitioner,  duly 
-drawn  upon  the  treasurer  of  said  Cook  coun- 


ty, feu:  the  payment  of  said  sum,  pursoant  to 
the  statute,  but  said  derk  and  ex  officio  c<Hnp- 
troller.  upon  the  making  of  said  demand, 
wholly  refused  to  Issue  or  to  execute,  or  to 
sign  and  execute,  any  such  warrant  or  war- 
rants, and  then  and  there  pretended  he  bad 
no  authority  so  to  do;  that  the  said  board 
of  Cook  county  commissioners  provided  a 
sufficient  fund  for  the  fiscal  year  of  1898  to 
cause  to  be  paid  from  said  county  funds  any 
charge  upon  the  said  count?  imposed  by  law, 
without  the  action  of  the  board  of  commis- 
sioners, including  the  fixed  salaries  of  oflkers 
required  by  law  to  be  paid  from  the  county 
treastu7,  and  to  pay  Jurors'  fees  and  other 
charges  flxed  by  law;  that  the  said  board 
of  Cook  county  commteionera  provided  a 
fund  for  the  payment  of  like  charges  against 
the  said  county  for  the  said  fiscal  year  of 
1899;  and  that  the  treasurer  of  Cook  eoanty, 
at '  all  the.  vaiious  dates  hereinbefore  men- 
tioned, had,  and  still  haa.  In  his  hands,  funds 
of  said  county  for  the  payment  at  all  cbuces 
aforesaid  against  the  said  county,  and  a  fimd- 
suffldoBt  to  pay  the  billa  and  demands  of 
petitioner  aforesaid,  which  fact  was  at  aB 
times  well  known  to  the  said  county  cleric 
and  ex.  offldo  comptroller  at  said  connty,  <Uie 
president  of  said  board  of  county  commission- 
ers, and  said  county  treasurer.  The  prayer  of 
the  relators  petition  Is  that  this  court  award 
a  writ  ct  mandamus,  directed  to  the  county 
clerk  of  Cktok  county,  of  the  board  of  county 
conunissloners  and  ex  officio  comptroller  «f 
Cook  county,  to  the  preiddait  of  the  board 
of  Cook  county  commissioners,  and  to  the 
treasurer  of  Cook  connty,  commanding  the 
said  county  clerk  and  ex  officio  comptroller 
that  he  issue  and  sign  a  warrant  or  war- 
rants, duly  drawn  upon  the  treasury  of  said 
Cook  county,  for  the  payment  of  said  bills 
to  the  amount  of  f],113,  and  commanding 
said  president  of  said  hoard  of  Cook  county 
com  mi  »sl  oners  ^at  he  countersign  any  and 
oil  warrants  upon  said  treasury  of  Cook 
coimty  which  may  be  necessary  for  the  pay- 
ment of  said  bills,  and  commanding  the  eaid 
treasurer  at  Cook  county  that  he  pay  unto 
petitioner  upon  such  warrants  the  aald  sums 
so  due;  and  In  case  it  Is  found  that  the  said 
county  clerk  of  Cook  county  Is  not  author- 
ized by  law  to  sign,  and  the  said  president 
of  the  board  of  Cook  county  commissioners  Is 
not  authorized  by  law  to  countersign,  a  war- 
rant upon  the  treasury  of  said  Cook  county 
for  the  payment  of  said  bills  out  of  any 
funds  now  In  the  treasury,  then  the  peti- 
tioner asks  the  court  to  award  a  vrrlt  of 
mandamus,  directed  to  the  board  of  Cook 
county  commissioners  of  Cook  countj*,  the 
county  clerk  and  ex  officio  comptroller  of 
Cook  county,  the  president  of  the  Cook  coun- 
ty commissioners,  and  the  treasurer  of  Cook 
county,  commanding  said  board  to  Include  in 
its  annual  appropriation  bill  for  the  fiscal 
year  of  1000  a  sum  sufficient  to  pay  the  bUlp 
of  petitioner  already  due,  and  a  sum  sufficient 
to  pay  bills  hereafter  to  accrue  during  the 
term  of  her  appointment,  and  commanding 
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tlie  county  clcA  of  CMk  OMuntr  and  ex  officio 
oomptroUer  to  Issne  and  sign,  and  command- 
lug  the  president  of  the  board  of  Cook  county 
eommlsBlcoteni  ttiat  be  conntersiga.  a  proper 
warrant  or  warrants  upon  the  treamny  of 
said  county*  and  commanding'  the  treasurer 
of  Cook  county  to  pay  aucb  warrants  so  Is- 
sued, upon  presentation,  out  of  such  funds 
BO  appropriated  by  said  board  of  commission- 
ers, etc.  The  petition  was  dnly  sworn  to  by 
the  petitioner,  A.  L.  Kelly.  To  tikis  amend- 
ed petition  the  respondents,  the  county  of 
Oook,  PhlUp  Kaopt,  connty  clerk  and  ex 
officio  comptroller,  and  3amnel  B.  Baymond, 
county  treasarer,  by  Robert  8.  lies,  county 
attorney,  and  Frank  L.  Shepard,  assistant 
county  attorney,  bare  ffied  a  general  demur- 
rer. 

Frank  Asbiuy  Johnson  and  G.  W.  Green- 
field, for  petitioner.  Robert  lies.  Go.  Atty.. 
and  Frank  Xj.  Shepard,  Asst.  Co.  Atty..  for 
respondents. 

GRAIG,  J.  (after  stating  the,  facts).  1. 
It  Is  contended  by  respondents  that  the  fol- 
lowing act  (Laws  1887,  p.  lfS9)  Is  unconstitu- 
tional, as  In  Tlolatlon  of  section  29  of  ar- 
ticle 6  of  the  constltntlOD  of  1870.  viz.: 

"An  act  to  authorise  tbe  judges  of  the  cir- 
cuit courts  to  ai^lnt  shorthand  reporters 
for  the  taking  and  preserratlon  of  ert- 
dence  and  to  iwovlde  for  their  compensa- 
tion. 

"SectlDn  1.  Be  it  enacted  by  Hn  people  of 
the  state  of  Illinois,  represented  In  the  gen- 
eral assembly:  That  the  several  Judges  of 
the  circuit  courts  In  this  state  be  and  they 
are  bereby  aoQiorlKd  to  appoint  a  shorthand 
reporter  for  their  respecttre  courts,  whose 
duty  shall  be  as  hereinafter  specified.  The 
reporter  so  anxdnted  shall  hold  his  position 
4urli«  tbe  pleasure  of  the  Judges  appointing 
him;  not,  ..however,  to  extend  beyond  the 
time  the  judges  making  such  ■  aKwlntment 
shall  be  elected  ior:  provided,  however,  that 
In  case  of  tbe  absepce  or  disability  of  the  re- 
porter so  appointed,  the  preddlng.  Judge  may 
■appdnt  any  other  reporter  to  act  Ui  bto  place 
during  such  alwence  or  disability. 

"See.  2.  The  said  reporter  shall  cause  full 
phimograplilc  notes  of  the  evidence  in  all 
trials  in  tbe  court  for  which  he  is  so  appoint- 
ed to  be  ^en  down,  and  one  transcript  of 
the  same,  If  desired  by  either  party  -to  the 
suit  or  by  their  attorney  or  by  tbe  Judge  of 
the  court,  to  be  forthwith  correctly  made  and 
furnished  to  the  party  so  desiring  It.  The 
compensation  of  the  reporter  for  taking  such 
phonographic  notes  shall  be  fixed  by  the 
Judges  appointing  him  at  any  sum  not  ex- 
ceeding five  dollars  per  day.  Tbe  presiding 
Jndge  of  the  court  shall  fumlsb  to  said  re- 
porter at  the  close  of  each  term  of  court  a 
certificate  showing  the  amount  per  diem  due 
blm.  and  upon  presentation  to  the  county 
treasurer  of  such  county  he  shall  pay  the 
^me  out  of  any  funds  of  such  county  in  his 
bandr.   •   •  • 


''Sec.  S.  Said  reporter  shall,  before  enter- 
ing upon  tbe  duties  a£  his  office,  take  and 
subscribe  the  official  oath  to  faithfully  dis- 
charge the  duties  of  bte  office  to  tbe  t>e8t  of 
his  knowledge  and  ability." 

Section  29  of  article  6  of  the  constttntlon 
of  1870  Is  as  fotlows:  "All  Judldal  officers 
shall  be  commissioned  by  the  governor.  All 
laws  relating  to  courts  shall  be  general,  and 
of  uniform  operation;  and  the  organization. 
Jurisdiction,  pawen,  proceedings  and  prac- 
tice of  all  courts,  of  tbe  same  class  or  grade, 
BO  far  as  regulated  law,  and  the  force 
and  effect  of  tbe  process,  Judgments  and  de* 
crees  of  such  courts,  severally,  shall  be  unl< 
form." 

Tbe  principal  contention,  and  the  only  point 
we  consider  necessary  to  cimslder.  Is  that  the 
act  In  question  Is  in  conflict  with  this  provi- 
sion of  the  constitution;  that  the  power  of 
appointing  official  r^rters  Is  given  to  cir- 
cuit judges  only.  The  legislature,  In  enact- 
ing this  law,  did  not  attempt  to  regulate  "tibe 
organizati(Hi,  Jurisdiction,  powers,  proceed- 
mgs  and  practice."  or  to  so  affect  the  pro- 
cess, Judgments,  and  decrees,  ot  such  courts, 
as  to  disturb  their  uniformity.  To  be  re- 
puffiant  to  this  provision  of  the  constitution, 
tbe  law  must  give  a  special  Judicial  power  to 
Judges  of  the  drcnlt  court  which  is  not  given 
by  exiffess  terms  or  by  Implication  to  any 
of  tbe  Judges  of  the  other  courte  of  the  same 
dass  or  grade  In  tbe  state.  This  it  does  not 
do.  The  "proceedings  and  practice"  of  tbe 
courts  muat  be  construed  to  mean  the  fonn  In 
WlUch  actions  are  brought  and  tbe  manner  of 
conducting  and  carrying  on  suits.  BouvIot 
defines  "practice"  as  "the  form,  manner,  and 
order  of  conducting  and  carrying  on  suits  or 
prosecutions  In  courts  through  their  various 
stages,  according  to  the  principles  of  law 
and  the  rules  laid  down  1^  the  respective 
courts."  Tbe  duties  of  shorthand  reportws 
are  entliely  distinct  from  the  proceedings  and 
practice  of  tbe  courts.  .They  take  down 
sten(^rapblc  notes  of  tbe  testimony  of  wit- 
nesses; the  rulings  of  the  presiding  Judge 
on  the  admission  or  exclusion  of  evidence; 
tbe  objections  and  exceirtlons  of  counsel  of 
the  case  on  trlal,-^thu8  preserving  a  correct 
official  history  of  each  suit,  from  'n^ch 
transcripts  can  be  obtained  for  appeals  and 
write  of  error  by  the  parties,  when  desired. 
In  the  case  of  People  v.  Onahan,  170  IIL  449; 
48  N.  E.  1003,  which  Involved  -the  act  of 
1807,  providing  for  the  appointment  of  Jury 
commissioners.  It  was  said  ^tage  467.  170  IlK. 
and  page  1006,  48  N.  B.):  "It  has  been  held 
that  power  may  be  lawfully  conferred  upon 
Judges  of  courte  to  appoint  park  commls- 
Bloners.  People  v.  Morgan,  00  111.  658;  Peo- 
ple V.  Nelson.  133  111.  666,  27  N.  E.  217.  Not- 
withstanding this  power  In  the  Judges  to  ap- 
point, the  powers,  proceedings,  and  practice 
of  the  courte  remain  the  same  as  before," 

It  Is  said  the  power  of  appointing  a  stenog- 
rapher Is  given  by  this  statute  only  to  dr- 
cult  court  Judges.  The  act  allies  to  tbe 
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BiQwrlor  court  of  Cook  county,  aa  the  siq^or 
court  of  Cook  county  la  "of  tlie  same  class 
ax  grade"  as  the  circuit  court,  as  was  said 
In  People  t.  Bumsey,  61  Ul.  44.  In  Beiko* 
wltz  T.  Lester,  121  lU.  90,  11  N.  E.  860,  the 
qoestlon  was  whether  the  drcult  court  of 
Ooc^  county  had  jurisdiction  of  a  criminal  or 
quasi  criminal  action.  This  court  there  said 
(page  102.  121  ni..  and  page  861.  11  N.  E.): 
"Section  23  provides  that  the  eupetior  court 
of  Chicago  shall  be  (»atlnaed,  and  called  the 
superior  court  of  Cook  county.  But  this  does 
not  bring  the  superior  <»urt  within  the  terms 
of  the  exception,  as  judges  of  the  superior 
court  and  judges  of  the  drcnlt  court  exer- 
cise the  same  powers,  and  under  the  con- 
stitution are  placed  upon  the  same  footing. 
Jones  V.  Albee,  70  in.  84;  Samuel  t.  Agnew, 
80  HL  658.  Indeed,  under  the  consUtutlon 
there  Is  no  distinction,  except  In  name,  be- 
tween the  superior  court  of  Cook  county  and 
the  circuit  court  of  Cook  county.  Both  courts 
have  the  same  Jurisdiction  and  exerdse  the 
same  powers."  See,  also,  People  t.  Bumsey, 
supra;  Samuel  As^iew,  supra;  Hercules 
Iron  Works  r.  Elgin.  J.  &  E.  R.  Ca.  141  IIL 
491.  80  N.  B.  1050.  The  superior  court  of 
Cook  being  thus  held  a  drcult  court  and  of 
the  same  class  or  grade,  the  constitutional 
prorislon  requiring  uniformly  is  compiled 
with  in  the  act  under  consideration. 

2.  It  Is  also  contended  that  the  act  author- 
ising the  anointment  of  shorthand  r^orters, 
approved  May  31,  1887,  was  repealed  so  far 
as  it  relates  to  the  ofScers  in  the  matter  of 
incurring  liabilities  and  the  payment  of 
claims,  by  tiie  act  approved  June  14,  1887. 
and  amended  June  26.  1886.  The  act  relat- 
ing to  shorthand  reporters,  under  which  re- 
lator was  appofnted,  and  the  act  approved 
June  14,  1887  (sometimes  referred  to  as  the 
"Bn^et  Law"),  were  both  passed  at  the 
same  session  of  the  legislature;  the  former 
having  been  approved  May  81,  1887,  and  the 
latter  June  14.  1887.  It  Is  a  maxim  In  the 
construction  of  statutes  that  the  law  does 
not  favor  a  repeal  by  Implication.  The 
earliest  statute  continues  in  force  unless  the 
two  are  clearly  Inconsistent  with  and  re- 
pugnant to  each  other,  or  unless  In  the  later 
statute  some  express  notice  Is  taken  of  the 
former  plainly  Indicating  an  Intention  to 
repeal  It;  and.  where  two  acts  are  seeming- 
ly repugnant  they  should.  If  possible,  be  so 
construed  that  the  latter  may  not  op^^te  as 
a  repeal  of  the  former  by  Implication.  Town 
of  Ottawa  V.  Lasalle  Co.,  12  111.  339;  Bruce 
V.  Schuyler.  4  Gtlman,  221;  Dwar.  St  674; 
Bowen  v.  Lease,  5  Hill,  221;  Kinney  v.  Mal- 
lory,  3  Ala.  626.  There  Is  nothing  In  the  last 
act  in  this  case  to  show  that  the  legislature 
Intended  to  abrogate  or  repeal  the  former. 

The  act  relating  to  the  appointment  of 
shorthand  reporters  defines  their  duties,  and 
then  follows  this  provision  as  to  their  com- 
pensation: "The  compensation  of  the  re- 
porter for  taking  such  phonographic  notes 
shall  be  fixed  by  the  Judges  appointing  him 
at  any  sum  not  exceeding  five  dollars  per  day. 


The  presiding  judge  of  the  court  shall  tar- 
nlsh  to  said  reporter  at  the  close  of  each 
term  of  court  a  certificate  showing  the 
amount  per  diem  due  him,  and  iqion  presen- 
tation to  the  county  treasurer  of  such  coun- 
ty he  shall  pay  the  same  out  of  any  funds 
of  such  county  in  his  hands."  Section  2. 
It  U  aUeged  in  the  petition  that  on  the  2l8t 
day  of  If  arch— the  first  day  succeeding  the 
close  of  the  February  term  of  court  in  which 
the  duties  of  shorthand  reporter  were  dis- 
cfaa^ged  by  relatoi^-an  Itemized  bill  for  the 
services  rendered  during  the  February  term, 
amounting  to  $100,  was  prepared  by  relator, 
and  the  same  was  duly  certified  by  the 
minute  clerk  in  the  circuit  court  of  Cook 
county,  presided  ovw  by  Judge  Tuley,  "that 
A.  U  Kelly  has  been  in  attendance  upon 
said  court  as  official  reporter  on  each  of  the 
days  noted  in  the  above  bill";  that  the  cer- 
tificate of  M.  F.  Tuley,  the  presldli^  Jud^ 
of  the  circuit  court  of  Cook  county,  was  also 
attached  to  said  itemized  bin,  certlfyins 
that  A.  L.  Kelly,  who  Is  duly  appointed 
shorthand  reporter  of  that  court,  had  been 
employed  as  such  reporter  during  the  said 
term  of  court  and  had  been  employed  for  20 
days,  commencing  on  February  28, 1898,  and 
ending  on  March  19,  1898,  and  was  entitled 
to  compensation  for  such  services  at  $5  per 
day.  amounting  to  |100;  that  thereupon  said 
bill  was  presented  to  the  county  treasurer 
of  Cook  county  for  payment  but  payment 
was  refused,  and  the  bill  tvas  thereupon  re- 
ferred by  the  county  treasurer  to  the  board 
of  county  commissioners,  who  also  refused 
to  recognize  the  bill  or  to  permit  the  same 
to  be  paid;  that  at  the  close  of  each  term 
thereafter,  throughout  the  entire  period  set 
forth  In  the  petition,  relator  prepared  a  bill 
for  services  rendered  at  such  term,  and  that 
all  of  said  bills,  amounting  In  tlie  aggregate 
to  the  sum  of  |1,115,  certified  by  the  minute 
clerk  and  the  presiding  jndge.  as  aforesaid, 
had  been  presented  to  the  said  county  treas- 
urer; that  relator  had  also  made  demand 
upon  the  county  clerk,  who  Is  ex  officio 
county  comptroller  of  said  county  of  Cook, 
that  he  Issue  to  relator  a  warrant  upon  the 
tteasurer  of  Cook  county  for  the  payment  of 
said  bUis,  and  each  of  them,  which  applies* 
tion  bad  been  refused  by  the  comptroller. 

The  provision  of.  the  act  approved  June 
14,  1887  (Laws  1887,  p.  150),  upon  which  the 
respondents  rely,  is  the  sixth  paragraph  of 
section  61,  which  provides  that  within  the 
first  quarter  of  each  fiscal  year  the  said 
board  of  county  commissioners  shall  adopt 
a  resolution,  to  be  termed  the  "annual  ap 
proprlatlon  bill,"  In  and  by  which  resolution 
said  board  shall  appropriate  such  sums  of 
money  aa  may  be  nece^ary  to  defray  all 
necessary  expenses  and  llabllitiea  of  Cook 
county  to  be  by  said  county  paid  or  Incurred 
during  and  until  the  time  of  the  adoption 
of  the  next  annual  appropriation.  Several 
provisos  or  exceptions  are  made.  Sa'id 
board  shall  not  expend  any  money  or  Ine^ 
any  Indebtedness  or  liability  on  behalf  iof 
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said  County  Ui'  excess  of  tbe  percentage  and 
seTeral  amounts  now  limited  by  law,  and 
based  on  tbe  limit  prescribed  In  tbe  constitu- 
tion, when  applied  to  tbe  last,  previous  as- 
sessment Tbe  appropriation  blU  sball  spec- 
ify tbe  several  objects  and  purposes  for 
wbidi  Bucb  appropriations  are  made.  Tbe 
board  shall  not  make  any  further  appropri- 
ations prior  to  the  adoption  of  tbe  next  suc- 
ceeding annual  appropriation  bill,  and  ^aid 
board  of  commissioners  sball  have  no  power 
to  make  any  contract  or  do  any  act  which 
shall  add  to  the  county  expenditures  or  Ua- 
billties.  In  any  year,  anything  or  any  sum 
over  and  above  tbe  amount  provided  In  the 
annual  appropriation  bill,  and  no  contract 
shall  be  made,  or  expense  or  liability  Incur- 
red, by  tbe  said  board,  or  any  member  or 
committee  thereof,  or  by  any  person  or  per^ 
sons  for  or  In  Its  behalf,  notwithstanding 
tbe  expenditure  may  have  been  ordered  by 
the  board  of  commissioners,  unless  an  ap- 
propriation therefor  shall  have  been  previ- 
ously made;  "provided,  however,  that  noth- 
ing herein  contained  shall  prevent  the  board 
of  commissltHiers,  by  a  concurring  vote  of 
four-fifths  of  all  the  commlssioaerB,  •  •  • 
from  making  any  expenditures  or  Incurring 
any  liability  rendered  necessary  by  any  un- 
foreseen casualty  by  Are,  flood  or  otherwise, 
hapi>enlng  after  the  annual  appropriation 
bin  shall  have  been  passed  or  adopted.  Nor 
shall  anything  herein  contained  be  construed 
to  deprive  the  board  of  power  to  provide 
(or  and  cause  to  be  paid  from  the  county 
funds,  any  cbai^  upon  said  county  Imposed 
by  law,  without  the  action  of  the  board  of 
commissioners.  Including  fixed  salaries  of 
officers  required  by  law  to  be  paid  from  tbe 
county  treasury,  and  to  pay  Jurors'  fees  and 
other  charges  fixed  by  law."  The  evident 
Intention  of  the  section  is  to  prevent  the 
board  of  commlssionera  from  maldng  any 
contracts  or  Incurrit^  any  liabilities  over 
and  above  the  amount  provided  for  in  the 
fl^it^iifii  appropriation  bill;  but  It  was  not  In- 
tended by  tbe  legislature,  from  the  reading 
of  the  last  proviso  of  paragraph  6,  that  tbe 
powers  of  the  board  should  be  restricted,  or 
the  board  deprived  of  power  to  provide  for 
and  pay  from  the  county  funds  any  chaise 
upon  Oook  county  "Imposed  by  law,  without 
the  action  of  tbe  board  of  commissioners. 
Including  fixed  salaries  of  officers  required 
by  law  to  be  paid  from  the  county  treasury, 
and  to  pay  jurors'  fees  and  other  charges 
fixed  by  law."  Tbe  legislature  has  the 
power  to  appropriate  the  funds  of  a  county, 
or  to  authorize  the  judges  of  the  circuit 
courts  to  appoint  shorthand  reporters,  and 
make  their  compensation  a  charge  upon 
Oook  county,  without  the  action  of  tbe 
board  of  commissioners.  In  People  v.  Pow- 
er, 25  111.  169,  which  involved  an  act  of  the 
legislature  which  apportioned  certain  rev- 
enues between  Sangamon  county  and  the 
city  of  Springfield,  this  court  said  (page  174): 
"7be  revenues  of  a  county  are  not  tbe  prop- 
ertjr  of  the  conntr  In  the  sense  in  which  the 


revenue  of  a  private  person  or  corporation 
Is  regarded.  The  whole  state  has  an  Interest 
In  the  revenue  of  a  county,  and  for  the  pub- 
lic good  the  legislature  must  have  the  power 
to  direct  its  application.  The  power  con- 
ferred upon  a  county  to  raise  a  revenue  by 
taxation  is  a  political  power,  and  Its  appli- 
cation, when  collected,  must  necessarily  be 
within  the  control  of  the'  legislature  for  po- 
litical purposes."  See,  also,  Marion  Co.  v. 
Lear.  108  IlL  343;  Board  of  Sup'rs  of  Logan 
Co.  V.  City  of  Lincoln,  81  III.  156. 

Tbe  facts  set  up  In  the  petition  show  that 
the  relator  rendered  the  services  as  a  short- 
hand reporter  under  tbe  appointment  of  tbe 
circuit  Judge,  and  are  properly  a  charge  upon 
Cook  county.  The  legislature  enacted  the 
law  giving  the  power  of  appointment,  and 
the  services  are  a  charge  fixed  by  law  with- 
out the  action  of  the  board  of  commissioners, 
and  they  must  be  considered  as  coming  under 
the  head  of  and  are  referred  to  in  the  stat- 
ute as  "other  charges  fixed  by  law."  The 
power  of  appointment  Is  expressly  conferred 
upon  the  Judges  of  the  circuit  court  by  the 
legislature,  as  is  also  the  power  to  fix  their 
compensation,  without  any  action  on  the  part 
of  the  board  of  commissioners  of  Cook  county. 
In  the  case  of  Kern  v.  People,  44  111.  App. 
181,  there  was  a  petition  for  a  mandamus  to 
compel  the  county  treasurer  to  pay  the  fees 
of  a  Juror  for  attendance  at  a  coroner's  in- 
quest. The  act  providing  the  manner  In 
which  the  amount  due  to  such  Juror  should  he 
certified  was  paasCd  In  1891,  and  section  45 
thereof  was  as  follows:  "The  fee  of  each 
Juror  attending  an  Inquest  held  over  a  dead 
body  shall  be  one  dollar  per  day,  iwyable  out 
of  the  county  treasury,  upon  the  certificate 
of  the  coroner  or  acting  coroner  of  tbe  county 
wherein  the  Inquest  was  held."  Laws  1891, 
p.  139.  It  appeared  the  coroner  had  issued 
a  certificate  as  to  the  amount  due,  and  de- 
mand had  been  made  upon  the  county  treas- 
urer for  payment,  but  It  did  not  appear  either 
that  any  funds  had  been  provided  by  the 
county  board,  or  that  any  warrant  on  the 
treasury  had  been  Issued  by  the  comptroller 
for  the  payment  of  the  bill.  It  was  contend- 
ed that  the  act  of  1891  amendatory  of  section 
45  was,  in  eHeit,  a  repeal  of  such  portions 
of  the  "Budget  Law"  as  might  be  Inconsist- 
ent therewith.  The  court  said:  "We  do  not 
think  that  It  was  the  Intention  of  the  legisla- 
ture, by  the  act  of  1891,  amendatory  of  sec- 
tion 45  of  the  fees  and  salaries  act,  to  repeal 
any  portion  of  the  'Budget  Act,'  or  to  make 
the  fees  of  Jurors  serving  on  coroners'  In- 
quests an  exception  to  all  the  other  expenses 
and  disbursements  of  the  county.  •  •  • 
The  Juror  may  now  apply  to  the  county 
comptroller,  and  Is,  upon  presentation  of  the 
certificate  given  him  by  the  coroner,  entitled 
to  a  warrant  upon  the  treasurer,  provided  an 
appropriation  for  such  purpose  has  thereto- 
fore been  made  by  tbe  county  board.  Re- 
peals by  Impllcaticm  are  not  favored,  and  the 
repugnance  between  statutes  mast  be  clear 
and  plain,  or  tndi  repeal  vlU  not  take  jflaicB. 
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City  of  East  St.  Louis  t.  Uaxwell,  99  lU. 
439."  In  tbe  case  at  bar  tbere  1b  do  such 
Inconsfsteocy  or  repugnancy  between  tbe  act 
approved  May  31,  1887,  and  section  61  of  the 
act  approved  Jtrne  14.  1887.  as  amended  Jtme 
26,  1896.  as  that  the  latter  must  be  held  to 
have  repealed  the  former.  They  can  both  be 
reconciled  and  allowed  to  stand  together  with- 
out Impairing  the  provisions  of  either.  The 
petition  shows  that  tbe  relator  performed  tbe 
services  as  shorthand  reporter,  and  has  com- 
piled with  the  act  under  which  she  was  ap 
pointed;  that  she  presented  Itemized  accounts, 
duly  certified,  to  the  county  treasurer,  but 
payment  was  refused;  that  she  demanded  of 
the  county  clerk  and  ex  officio  comptroller 
warrants  upon  tbe  county  treasurer,  but  the 
comptroller  refused  to  issue  such  warrants; 
that  she  served  a  notice  upon  the  county 
board,  Informing  them  that  she  had  been  ap- 
pointed by  Judge  Tuley  official  shorthand  re- 
porter, and  presented  bills  duly  certified,  and 
requested  the  board  to  Include  in  their  an- 
nual appropriation  for  the  year  1899  a  sum 
Bnfflclent  to  pay  said  bills,  and  also  to  make 
a  similar  appropriation  each  year  thereafter 
to  cover  her  servlcea,  but  the  board  refused 
to  pay  said  bills,  or  to  Include  said  bllla  In 
tbeir  annual  appropriation. 

8.  ReqKmdents  claim  that  neither  the  board 
of  Cook  county  commlsalonerB,  nor  the  presi- 
dent of  tbe  board,  la  made  a  party.  Tbe  pe- 
tition does  not  make  them  parties  in  their  in- 
dividual names.  Tbe  prayer  of  the  petition 
Is  that  the  writ  of  mandamua  asked  for  by 
rdator  Issue,  directed  to  the  county  clerk  of 
Cook  county,  and  of  the  board  of  eommis- 
aloners  and  ex  officio  comptroller  of  Cook 
coun^.  to  tte  presldoit  of  said  Oook  county 
commlasloners.  and  to  the  treasurer  of  said 
Oook  county,  commandlnir.  etc.;  and  a  writ  of 
BummonB  is  adkcd.  directed  to  the  sheriff  of 
Cook  county,  cnmnuinding  htm  to  summons 
the  county  of  Omk.  Philip  Knopt  as  county 
clerk  and  ex  officio  county  comptroller  of  Cook 
county,  and  Samuel  B.  Raymond,  as  coun- 
ty treasurer  of  Cook  county;  and  the  demur- 
rer Is  filed  by  the  county  attorney  and  the  as- 
sistant county  attorney,  on  behalf  of  Cook 
county,  the  county  deife,  and  county  treasurer. 
In  the  case  of  Vlllaji^  of  Glenroe  t.  People, 
78  IlL  882.  there  was  a  petition  fw  a  man- 
damus agaiiut  the  village  of  Olencoe,  and  the 
summons  ran  to  tbe  vlllase  of  Qlencoe,  and 
was  served  «i  the  president  ot  tbe  council  of 
ibe  village  of  Olencoe  by  reading  and  dellver- 
ll^;  blm  a  copy.  There  was  no  appearance 
by  re^ondaat  before  Judpnent,  and  It  waa 
Insisted  Qie  reqiondent  was  not  properly 
broi^ht  bef(«e  tbe  court.  The  second  ob- 
jection was  that  tbe  writ  shonld  have  been 
against  the  president  and  conndlmen  of  the 
village  of  OIoDLcoe,  and  It  tfaoiild  have  been 
peracmally  served  oa  each  of  them.  This 
court  aald  (page  889):  "The  duty  songht  to 
be  enforced  la  claimed  to  be  Imposed  jsgaa 
the  council  of  the  village  of  Qlencoe.'  No 
other  branch  «t  tbe  munlc^allty  has  any- 
Uilas^to  .do  with  It.  Thft  writ  was  .therefore 


properly  directed.  People  v.  Mayor,  etc,  of 
Bloomlngton,  63  111.  207.  The  object  of  the 
writ  Is  to  coerce  the  performance  of  a  duly 
which  Is  claimed  to  be  obligatory  on  the  coun- 
cil as  a  body,-  without  regard  to  the  Individ- 
uals who  compose  that  body.  There  might, 
therefore,  be  an  entire  change  In  the  mem- 
bers composing  the  council  without  In  any 
wise  aftecting  the  proceeding.  The  duty  sought 
to  be  enforced,  although  to  be  discharged  by 
one  branch  of  the  corporate  body.  Is  neverthe- 
less a  corporate  duty,  and  the  proceeding 
might  with  equal  propriety  have  been  against 
the  corporation,  the  ultimate  result  being 
precisely  the  same.  See  DlU.  Mun.  Corp.  S- 
701.  We  are  of  opinion,  therefore,  that 
service  upon  the  president  which  Is  authorized' 
by  section  7  of  the  Revised  Statutes  of  1874 
(page  7751.  In  suits  against  villages,  is  suffi- 
cient. The  poemptory  writ  however.  Is  gov- 
erned by  different  principles,  and  sbonkl  be- 
served  upon  those  composing  the  conndl  at 
the  time  of  the  service."  See.  also.  People- 
V.  Octsendaner,  187  m.  234.  34  N.  B.  297; 
Sheaff  V.  People.  87  III.  189;  City  of  Chicago 
V.  Sansnm.  Id.  182.  Cook  county,  having 
appeared  by  the  county  attnney  and  de- 
marred  to  the  petition,  will  be  bound  1^  flie 
proceedings  herein,  and  nnder  the  foregoing 
authorities  the  writ  can  be  served  upon  fbe 
Individuals  constituting  the  board  of  county 
commissioners,  the  county  clerk,  tbe  county 
treasurer,  etc 

Regarding  the  petition  as  snffli^rat.  the 
demurrer  will  be  overruled,  and  Judgramt  l» 
rendered  awarding  a  peremptory  writ  at  be- 
suit  of  the  people,  upon  the  rdatlon  of  A. 
L.  Kelly,  petltluier.  directed  to  the  board  of 
Cook  county  cmnmlssloners,  the  county  derk 
and  ex  officio  convtroQer  of  Oook  ooonty, 
the  president  ot  tiie  board  of  OotA  county  com- 
mlssloners,  and  the  treasurer  of  Cook  county, 
commanding  the  said  board  of  commlaslcmers 
to  Include  in  its  annual  appnq^nriatlon  bin  for 
the  fiscal  year  of  1900  a  nm  suffldent  to 
pay  the  bills  at  the  petitioner  which  shall 
have  theretofore  accrued  nnder  and  by  virtue 
of  said  appointment,  and  iMiicih  nmy  tiiere- 
after  accrue  during  the  said  flacsl  year,  and 
that  they  likewise  Indode  In  the  annual  ap- 
propriation blU  to  be  adopted  each  year  there- 
after a  suffldent  sum  for  the  payment  of  such 
bills  as  may  accrue  to  taie  petitioner  under 
and  by  virtue  of  said  emKrintment  dnrins  the- 
term  for  which  said  appointment  waa  made. 
If  she  shall  oontlnne  to  pecfiam  during  said 
term  the  dntles  of  shorthand  reporter,  and 
commanding  tbe  said  county  cleric  ot  Cook 
county  and  ex  officio  comptrollOT  ot  said 
county  to  issue  and  s^,  and  cmnmandlng 
the  said  prerident  of  the  said  board  of  Cook 
county  commissioners  that  be  countersign, 
a  proper  w^rmnt  or  warrants  upon  tbe  treas- 
ury of  tbe  said  CooJl  county  for  tbe  payment 
thereof,  and  commanding  said  treasurer  of 
Oook  county  that  he  pay  such  warrant  so 
issued,  iqKm  piesentatlon,  out  of  wash,  funds- 
so  appropriated  by  said  board  of  conunls- 
Bloners.   Mandamus  awarded. 
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(Uft  III.  *m 

In  ze  WINCOX'S  BSTATB-i 
(Snpreme  Court  of  Illinois.  Jane  21.  1900.) 

ADMINISTRATORS  TO  COLLECT  —  TRIAL  —  AC- 
COUNTING—WIDOWS  AWARD— PAYMENT— AT- 
TORNEY  AND  CLJBNT— FBES-UISAPPROPRIA- 
TION  OP  FUNDS. 

1.  Under  Rev.  St  c.  110,  par.  17,  allowing  s 
trial  court,  in  its  discretion,  to  advance  a  case 
on  the  docket  for  good  caoae,  the  exercise  of 
soch  discretion  will  not  be  reviewed  on  ap- 
peal, except  for  manifest  abnse. 

2.  Where  the  issae  was  as  to  whether  or  not 
certain  items  of  an  administrator's  account 
should  be  allowed,  and  there  was  no  question 
fia  to  their  amount,  nor  what  they  were  for,  it 
was  not  error  to  refuse  to  refer  the  case  to  a 
master. 

8.  Under  Rev,  St.  c.  8,  IS  11.  12,  authorizing 
the  appointment  of  administrators  to  collect, 
and  defining  the  duties  of  sneh  administraton 
to  be  "to  collect  and  preserve  the  estate  until 
iirobate  o^  the  will  or  until  administration  Is 
granted,"  and  requiring  a  bond  conditioned  that 
on  tennlnation  of  his  doties  he  will  deliver  all 
goods  of  the  estate  that  have  come  into  bis 
PfMsession,  diabarseinenta  hy  such  an  adminia- 
trator  were  vlthont  authority  and  at  his  own 
risk. 

4.  The  fact  that  appraisers  were  appointed 
hy  the  probate  court,  who  fixed  the  amount  to 
be  allowed  as  widow's  award,  but  not  purport- 
ing to  be  an  award  to  any  certain  person,  did 
not  antboriae  the  payment  of  snch  amount,  by 
an  administrator  to  collect,  to  one  who  claimed 
to  be  decedent's  widow, 

5.  An  administrator  having  no  authority  to 
sell  a  note  belonging  to  the  estate  before  it 
matured,  an  attorney  who  negotiated  sndi  sale 
for  him  was  not  entitled  to  attorney's  feea,  as 
against  the  estate, 

Q.  Where  an  administrator  to  collect  sold  a 
note  belonging  to  the  estate  before  maturity, 
and  applled  part  of  the  proceeds  to  the  pay- 
ment of  a  personal  debt  of  his  attorney,  and 
appropriated  the  balance  to  the  use  of  a  corpo- 
ration In  which  be  and  hia  brothers  were  the 
chief  officers,  and  secured  no  notes  w  secaritleB 
for  such  sums,  the  administrator  was  not  en- 
titled to  commissions. 

7.  Where  the  order  of  the  probate  court  al- 
knring  a  certain  claim  against  decedent's  es- 
tate was  vacated,  the  administrator  should  not 
have  paid  such  claim,  and  cannot  be  allowed 
such  snm  In  his  accounting. 

Appeal  from  appellate  coart,  First  district 
Judicial  accounting  by  Joseph  Salomon,  as 
administrator  ot  the  estate  of  George  Wln- 
cox,  deceased.  From  a  Judgment  of  the  ap- 
pellate court  (85  III.  App.  61S)  afflmring  a 
Judgment  against  said  Salomon,  he  appeals. 

l!he  following  la  the  statement  of  the  Cscts 
of  this  case,  as  made  by  tbe  appellate  court: 

"George  WIneox  died  Intestate  December 
10, 18BS.  Pending  a  contest  ow  the  validity 
of  an  alleged  wUl  made  by  tiie  deceased,  one 
Albert  BUIngw  wasv  Uarcfa  20,  1804,  SRK^t- 
ed  administrator  to  collect  of  tbe  estate  by 
tbe  probate  court  ot  Cook  connty,  and,  he 
ha  Ting  resigned,  the  same  court,  on  Decem- 
ber 1,  18M.  appointed  Joseph  Salomon  In  his 
place  as  admlBtetrator  to  collect,  and  letters 
were  iaaned  to  Joseph.  Salomon  that  day. 
Pebniary  8, .  1897.  Jesse  Holdom  was  bi>- 
polnted  administrator  In  dne. course  by  said 
probate  oonrt  and  letters  of  adminMiation 

>  Rehearins  daDled  October,  i,  U0&  , 


Issued  to  him.  March  4,  1887.  Joseph  Salo- 
mon, as  administrator  to  collect,  filed  In  said 
probate  conrt  his  account  with  said  estate, 
which  Is  as  follows: 
"  To  the  Honorable  Judge  of  Said  Court: 
"  *The  following  Is  a  full,  troe,  and  com- 
plete acconnt  of  all  the  receipts  and  esv^di- 
tnres  <a  Jos^h  Salomon,  administrator  to 
cdasct: 

ReoeipU. 
Cash. 

This  admlDlstrator  cbargee  himself  as  follows : 
Received  from  Albert  Elltnger,  ad- 
ministrator to  collect   9  6,857  02 

Note. 

Received  note  mentitmed  in  Inven- 
tory in  item  1   20.000  00 

Received  five  coupon  notes  thereto 
attached   3,000  00 

Total     $29,857  02 

EvpgmditureB. 
Widow's  award  paid  Mrs.  Jennie 

Wincox  (voucher  1)  $  1,865  00 

Rogerson  &  Son,  undertakers   1^  00 

Stenographer  (No.  3)   6  00 

Bnlkley,  Gray  &  More  (vouchers  4, 

5,  an((  8)...,   122  81 

Mary  Ohman,  nuraliv  deceased  (No. 

7>   23  50 

Physician  In  last  Ubiess   20  00 

Mrs.  Stowell   100  00 

Administrator   1,000  00 

Attorney's  fees,  subject  to  court's 

order    1,TO0  00 

Total  expenditures  9  5,030  OS 

RecttpitulaUon. 

Total  receipts  $39,857  02 

Total  expenditures   6,080  66 

Bahmce  f24v826  87 

**  'Respectfully  submitted, 

*'  'Joseph  Salomon.* 

"The  above  was  duly  verified  by  said 
Joseph  Salomon.  Objections  to  said  account 
were  filed  by  tbe  heirs,  January  28,  1888, 
An  order  was  entered  by  tbe  probate  court, 
reciting  that  it  appeared  from  the  account 
of  Joeeph  Salomon  that  there  was  dne  from 
him  the  snm  of  $24,826.37;  and  It  was  or- 
dered that  the  said  sum  of  $24,826,37,  so  ad- 
mitted to  be  due,  be  paid  to  Jesse  Holdom, 
administrator,  upon  demand,  and  that  tbe 
further  bearing  ni>on  the  objections  to  the 
balance  of  the  account  be  continued.  From 
this  order  no  appeal  has  been  taken  or  prose- 
cuted, Febmary  0.  1698,  the  probate  conrt, 
after  hearing  all  of  the  parties  In  Interest  on 
the  objections  filed  to  said  account,  made  the 
following  order: 

"  'And  now,  on  this  day,  pursuant  to  the 
order  entered  herein  on  the  28th  day  of  Jan- 
nary,  A.  D.  1898,  came  on  for  further  hear- 
ing tbe  objections  filed  herein  to  the  final 
account  of  Joseph  Salomon,  administrator  to 
collect  de  bonis  non  of  said  estate,  all  par- 
ties being  present  In  court,  as  heretofore  re- 
cited In  the  said  order  of  January  28tb, 
aforesaid;  and  the  court  having  diligently 
examined  the  said  account,  and  heard  oraJ 
and  documentary  evidence  In  relation  to  the 
several  Items  thereof,  on  the  part  of  the  said 
administrator  as  well  as  said  ^Jectota,  and 
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also  having  heard  the  arguments  of  counsel 
for  the  respective  parties  In  Interest,  and  the 
court  being  now  aufBcienUy  advised  In  the 
premlBes,  finds  there  Is  no  evidence  in  this 
canse  tending  to  show  that  said  deceased 
left  a  widow  blm  surviving;  that  the  evi- 
dence does  show  that  said  Joseph  Salomon 
has  mismanaged  said  estate  and  its  assets, 
sold  the  note  of  Kathrlna  CSiatroop  for 
$20,000,  with  Its  unpaid  Interest  coupons, 
long  before  maturity,  and  on  or  about  De- 
cember 19,  A.  D.  1805,  and  appropriated  the 
proceeds  thereof,  together  with  the  othw  | 
money  appearing  from  his  account  to  have  i 
been  by  him  received  from  Albert  EUlnger, 
the  former  administrator  to  collect  of  said  i 
estate,  to  the  individual  use  of  himself  and  | 
bis  attorney,  Moses  Salomon,  and  is  not,  by  | 
reason  thereof,  entitled  to  any  allowance  for 
either  administrator's  commissions  or  attor- 
ney's fees,  and  that  the  same  ought  not  to 
be  allowed;  and  that  said  Joseph  Salomon, 
by  reason  of  the  premises  hereinbefore  re- 
cited and  the  statutes  of  this  state  govern- 
ing like  cases,  Is  chargeable  with  Interest  on 
all  ot  said  moneys  from  the  tJme  the  prin- 
cipal note  of  Kftthrlna  Ghatroop  for  $20,000 
matured,  viz.  February  8*  A.  D.  1S07.  The 
court  further  finds  that  as  to  the  Items  of 
eighteen  hundred  and  sixty-flve  dollars 
863),  alleged  to  have  been  paid  to  one  call- 
ing berself  "Jennie  Wlncox,"  as  a  widow's 
award,  the  item  of  one  hundred  dollars 
fflOO)  to  Mrs.  Stowell,  and  one  thousand  dol- 
lars ($1,000)  retained  by  said  Joseph  Salomon 
as  and  for  his  fees  and  ctHumlsitions  aa  ad- 
ministrator, and  the  Item  of  seventeen  hun- 
dred and  fifty  dollars  ($1,750)  alleged  to  have 
been  paid  for  fees  of  the  attorney  of  said 
Joseph  Salomon,  be,  and  the  same  are,  dis- 
allowed, and  the  objections  filed  thereto  sus- 
tained; and  thereupon  It  Is  ordered  that  said 
Items  of  $1,806,  $100,  $1,000,  and  $1,750.  ag- 
gregating the  sum  of  $4,716.  be  charged  by 
said  administrator  against  hlms^  in  a  new 
account  to  be  filed  by  him  herein  InsUnter, 
with  Interest  thereon  from  February  8,  A.  D. 
1807,  at  the  lawful  rate  of  five  per  cent  per 
annum;  and,  said  administrator  falling  so 
to  do,  the  court  doth  here  state  such  account 
for  him.  and  charges  said  Items,  aggregat- 
ing said  sum  of  $4,716,  i^alnst  him,  said 
Joseph  Salomon,  together  with  Interest  there-  I 
on  at  the  rate  aforesaid,  and  doth  find  that  ! 
said  Joseph  Salomon,  as  such  admlnlatrator 
of  said  estate,  has  now  in  his  hands,  of 
moneys  belonging  to  said  estate,  and  which 
are  legally  chargeable  against  blm  as  aacb 
administrator,  as  follows: 

Amount  shown  due  by  accoaot. filed 

and  ordered  by  the  court  to  be  paid 

on  January  28,  1808.   $24,826  87 

Items  to  which  objections  have  been 

auataiued  as  aforesaid   4,7]K  (X) 

Interest  on  both  of  said  amounts,  ag- 

sregstins  $29,541.37,  at  five  per 

eent.  per  auDum  from  February  8; 

1897,  to  date   1,477  06 


Mailing  a  toUl  amount  of  $31,018  43 


—Which  the  court  finds  said  Joseph  Salomtoi, 
as  such  administrator,  Is  chargeable  with, 
and  which  sum  is  rightfully  and  equitably 
due  from  him  to  the  estate  of  said  George 
Wlncox,  deceased;  and,  as  to  the  remaining 
objections  filed  herein,  the  same  are  hereby 
overruled  and  disallowed.  It  Is  tberefore 
ordered  by  the  court  that  said  Joseph  Salo- 
mon do  pay  forthwlUi  unto  Jesse  Holdom, 
administrator  .of  the  estate  of  said  George 
Wlncox,  deceased,  the  said  sum  of  six  thous- 
and one  hundred  and  ninetr-two  and  6-100 
dollars  ($6,192.06).  and  that;  upon  paying  the 
same,  together  with  said  sum  of  $24,826^7 
found  due  by  order  of  January  28, 1808.  afore- 
said, and  ordered  thereby  to  be  paid,  he  be  dis- 
charged from  further  liability,  and  the  sureties 
on  his  official  bond  be  released.  Thweuponthe 
said  Joseph  Salomon  prays  an  appeal  to  the 
circuit  court  of  Cook  county  as  to  the  items 
of  $1,865,  $100,  $1,000.  and  $1,750,  to  which 
the  objections  were  sustained  as  afores^d, 
and  the  item  of  $1,477.06  of  Interest,  all  of 
said  items  aggregating  the  sum  of  $6,192.06, 
whlcb  is  allowed  on  said  Joseph  Salraion 
giving  bond,  wiUi  si^clent  surety  to  be  ap- 
proved by  the  court,  in  the  penalty  of  twelve 
thousand  three  hundred  and  elghty<4onr  dol- 
lars and  twelve  cents  ($12384.12),  within 
twenty  days  from  this  date.' 

"A  trial  was  held  in  the  circuit  court  with- 
out a  jury,  June  30,  1898,  and  the  circuit 
court  entered  the  following  order: 

"  'Now,  on  this  day,  this  cause  coming  on 
to  be  heard  before  the  court  without  a  jury, 
and  the  court  having  heard  oral  and  docu- 
mentary evidence  on  the  part  of  all  the  par- 
ties to  said  cause,  and  also  having  heard 
the  arguments  of  counsel  for  the  respective 
parties  In  interest,  and  being  now  sufflclent- 
iy  advised  in  the  premises,  finds,  as  a  matter 
of  law,  that  the  said  item  of  $1,865,  alleged 
to  have  been  paid  to  one  calling  berself  "Jen- 
nie Wlncox,"  as  a  widow's  award,  Is  not  a 
proper  credit  In  the  account  of  the  appellant, 
Joseph  Salomon,  administrator  to  collect  of 
the  estate  of  George  Wlncox.  deceased,  and 
that  therefore  It  is  not  necessary  to  hear  evi- 
dence or  pass  upon  the  question  of  whether  or 
not  the  said  George  Wlncox  left  a  widow  In 
the  person  of  the  alleged  Jennie  Wlncox,  or 
whether  or  not  said  administrator  to  collect 
has  paid  said  sum,  or  any  part  thereof,  to 
the  alleged  Jennie  Wlncox.  The  court  de- 
clines to  hear  any  evidence  and  pass  upon 
the  question  whether  Jennie  Wlncox  was 
the  widow  of  George  Wlncox.  And  the 
court  further  finds,  from  the  evidence  Intro- 
duced, that  said  Joseph  Salomon,  appellant 
and  administrator  to  collect  of  the  estate 
of  George  Wlncox,  deceased,  has  misman- 
aged said  estate  and  Its  assets,  disposed  of 
the  note  of  Kathrlna  Ghatroop  for  $20,000, 
bearing  six  per  cent  Interest  with  its  nn- 
pald  Interest  coupons,  long  before  maturity, 
at  a  discount  and  on  or  about  Decemtier 
19,  1806,  appropriated  the  proceeds  thereof, 
together  with  other  money  appearing  from 
his  account  to  have  been  received  from  Al* 
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bert  ElUliigert  former  administrator  to  col- 
lect of  aald  estate,  to  the  iDdlvIdual  use  of 
bimself  and  his  attorney,  Moses  Salomon, 
and  of  tbe  Chicago  Architectural  Iron 
Works,  a  corporation.  In  which  they  are 
officers  and  stockholders,  and  Is  not  bj  rea- 
son thereof  entitled  to  any  allowance  for 
either  administrator's  fees,  commissions,  or 
attorney  fees,  and  that  the  same  ought  not . 
to  be  allowed;  and  that  said  Joseph  Salo- 
mon, by  reason  of  the  premises  hereinbefore 
recited,  and  tbe  statutes  of  this  state  govern- 
ing like  cases.  Is  chargeable  with  Interest 
on  all-  of  said  moneys  from  the  time  the 
principal  note  of  said  Katbrina  Ghatnx^  for 
f20.000  matured,  tIk.  Febniaiy  8.  ISffl.  It 
la  therefore  ordered  by  tbe  court  that  the 
finding  and  Judgment  of  the  probate  court 
of  Oook  county,  Illinois,  be,  and  tbe  same  Is, 
in  all  respects  ai&rmed,  and  tbe  said  appel- 
lant, Joseph  Salomon,  administrator  to  col- 
lect of  the  estate  of  George  Wincm,  do- 
ceased.  Is  hereby  ordered  to  account  for  and 
pay  over  to  the  appellee,  Jesse  Holdom,  ad- 
ministrator of  the  estate  of  George  WIncox, 
deceased,  the  following  snms  of  money,  vis.; 
$1,866,  alleged  to  have  been  paid  to  a  woman 
calling  herself  "Jennie  Wincox";  91,000, 
claimed  by  said  appellant  for  fees  and  com- 
miralona  as  administrator  to  collect;  tlJSO, 
claimed  to  have  been  paid  for  attorney's 
fees;  $100.  alleged  to  have  been  paid  to 
Mrs.  Stowell,— together  with  Interest  upon 
all  of  said  items  from  Sletffuary  8,  1807,  to 
date,  and  also  upon  the  >nm  of  $24,82CL37, 
OTdered  by  the  probate  court  of  Oook  coun- 
ty to  be  paid  by  said  administrator  to  collect 
on  January  28, 1888,  and  not  appealed  from, 
at  the  rate  of  five  per  cent  per  annum  from 
February  8.  1807,  to  tbe  date  of  said  order, 
viz.  January  28,  1808;  said  Interest  all  told, 
amounting  to  the  sum  of  $1,534.%.  It  Is 
therefore  ordered  by  the  court  that  the  said 
Joseph  Salomon,  administrator  to  collect 
of  tbe  estate  of  George  WIncox,  deceased, 
do  forthwith  pay  unto  Jesse  Holdom,  ad- 
ministrator of  the  estate  of  George  Wincox, 
deceased,  the  said  sum  of  $6,240.26,  together 
with  tbe  costs  of  this  appeal  in  this  behalf 
expended  to  be  taxed,  and  that  this  order 
be  certified  to  the  probate  court  of  Oook 
county.  Motion  for  new  trial  overruled  and 
exception;  and  the  said  Joseph  Salomon 
excepts  to  the  foregoing,  and  prays  an  ap- 
peal. Thereupon  the  said  Joseph  Salomon 
prays  an  appeal  from  the  judgment  of  this 
court  charging  blm  with  said  Items  of  $1,SC5, 
$100,  $1,000.  $1,750,  and  the  said  Interest 
Item  of  $1,634.25,  aggregating  the  sum  of 
$6,240.26,  to  the  appellate  court  of  Illinois 
within  and  for  the  First  district  thereof, 
which  Is  allowed  upon  the  said  Joseph  Salo- 
mon giving  bond  in  the  penal  sum  of  $8,000, 
with  sureties,  to  be  approved  by  the  court, 
within  twenty  days  from  this  date,  together 
wllh  his  bill  of  exceptions  herein,  within 
60  rtnys  from  this  date.' 

"The  circuit  court,  ou  motion  of  the  attor- 
neys for  Jesse  Holdom,  administrator,  set  tbe 


cause  for  hearing  in  advance  at  many  other 
cases  then  upon  the  docket  of  said  circuit 
court.  Before  tbe  trial  of  said  cause  was  com- 
menced, appellant  moved  the  court  to  refer 
the  same  to  a  master  in  chancery  to  take 
an  accounting,  which  motion  was  denied. 
The  circuit  court  also  declined  to  hear  tes- 
timony upon  the  question  as  to  whether  one 
Jennie  Wincox  was  the  widow  of  deceased." 

From  the  order  or  decree  so  entered  by  the 
drcidt  court  on  June  SO,  1888,  an  appeal  was 
taken  to  the  appellate  court,  and  said  order 
or  decree  has  been  affirmed  by  the  appellate 
court.  Tbe  present  appeal  is  prosecuted  from 
such  Judgment  of  attirmance. 

Frank  A.  Whitney  <F.  L.  Brooks,  of  coun- 
sel), for  appellant  Bulkley,  Gray  A  More, 
for  appellee. 

FEB  OURXAM.  In  deciding  this  case  tbe 
appellate  court  d^vered-  the  following  (q>ln- 
Iod: 

"We  shall  not  attempt  to  consider  In  detail, 
and  severally,  each  of  the  numerous  points 
presented  by  cmmsel  for  appellant,  or  to  pass 
upon  them  seriatim. 

**It  Is  contended  on  the  part  of  appellant 
that  the  circuit  court  erred  In  setting  this 
cause  for  trial  out  of  Its  regular  order.  No 
sta^e  is  referred  to,  and  no  case  is  cited, 
to  support  this  contention.  Tbe  trial  court 
may.  In  Its  discretion,  for  good  and  suffldent 
cause  shown,  direct  that  a  case  shall  be  ad- 
vanced and  tried  out  of  the  regular  order  la 
which  it  may  be  placed  upon  the  docket 
Rev.  St  c.  110.  par.  17.  Unless  It  appears 
that  there  has  been  an  abuse  of  such  discre- 
tion, which  works  manifest  injustice,  It  will 
not  be  interfered  with  by  a  reviewing  court. 
Clark  V.  Marfleld,  77  lU.  258.  It  does  not  ap- 
pear  In  the  case  at  bar  tbat  any  injustice  wa? 
done  to  appellant  by  advancing  this  case. 
•  •  • 

"There  Is  no  such  accounting  in  this  cause 
as  that  it  was  error  not  to  refer  the  case  to  a 
master.  There  was.  In  fact,  no  accotmtlng. 
The  only  question  upon  the  appeal  was  as 
to  whether  five  specified  Items  should  be 
charged  to  appellant  In  his  accounting. 
There  was  no  question  as  to  the  amount  ol 
each  of  said  Items  or  as  to  what  they  were 
for.  One  of  tbe  Items  Included  in  this  ap 
peal,  and  which  was  not  allowed  to  appellant 
In  his  accounting.  Is  the  sum  of  $1,865,  al- 
leged by  appellant  to  have  been  paid  by  him 
to  Jennie  Wincox  as  widow's  award.  Ap- 
pellant was  appointed  administrator  to  col- 
lect. He  was  not  authorized  by  order  of  the 
probate  court  to  pay  any  or  either  of  the  Itema 
which  he  now  claims  should  be  allowed  to 
him.  He  had  no  authority  as  to  paymeni 
'of  widow's  award  or  claims  unless  the  law 
vested  in  him  such  authoilty.  The  statute 
concerning  the  appointment  of  ndmlnistratori 
to  collect  says  that  the  appointment  shall  l»fi 
'to  collect  and  preserve  the  estate  of  .luy  siicli 
decedent  until  probate  of  hia  will  or  until 
administration  of  bis  estate  Is  granted.'  Uev. 
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8t  e.  8,  I  IL  The  letters  IbbqM  are  each 
that  an  administrator  may  'collect  and  se- 
core'  the  property  of  deceased,  *80  that  the 
same  may  be  preserved'  for  those  legally  enti- 
tled thereto.  Section  12.  The  bond  such  an 
administrator  Is  reqolred  by  statute  to  give 
Is  conditioned  that  he  sball  'dellrer  to  the 
penm  or  prawns  authorized  by  the  conrt, 
as  executor  or  administrator,  to  receive  the 
same/  all  goods,  etc.  which  shall  come  to 
bis  possession.  Section  13.  Section  17  pn>- 
Tldes  that  'on  the  granting  of  letters  testa- 
mentary or  of  administration  the  power  of 
such  collector  so  appointed  shall  cease,  and 
It  shall  be  his  duty  to  deliver,  on  doxiand,  all 
property  and  money  of  the  deceased  which 
shall  have  come  to  his  hands  or  possession 
*  *  *  to  tbe  person  or  persons  obtaining 
such  letters;  and  In  case  any  such  collector 
Shalt  refuse  or  neglect  to  deliver  over  such 
property  or  money  to  bis  successor  when  legal 
demand  Is  made  tberefor,  such  person  so 
neglecting  or  refusing  •  •  •  shall  forfeit 
all  claims  to  any '  commission  for  collecting 
and  preserving  the  estate.'  To  what  extent 
the  probate  court  may  authorize  expendi- 
tures by  an  administrator  to  collect  it  is  not 
Irhportant  here  to  inquire,  for  the  reason  that 
that  court  did  not  enter  any  order  authorizing 
appellant  to  make  any  expenditures  what- 
ever. Neither  under  the  statute  nor  by  order 
of  court  was  appellant  authorized  to  dlsburti6 
any  part  of  the  estate.  He  was,  by  his  ap- 
pointment and  under  the  statute,  just  what 
he  calls  himself  In  his  account  filed  in  the  pro- 
bate court,— an  administrator  to  collect,— and 
only  that.  When  he  assumed  the  right  to  pay 
out  any  money  helon^ng  td  said  estate  he 
did  so  at  his  peril. 

"Much  stress  is  placed  upon  the  fact  that 
appraisers  were  appointed  by  the  probate 
court,  who  fixed  the  amount  to  be  allowed 
as  widow's  award,  which  was  approved  toy 
that  court.  But  that  was  not  an  award  to 
any  particular  person.  It  does  not  purport 
to  t)e  an  award  to  said  Jennie  Wlncoi.  Ap> 
pellant  must  have  known  that  the  claim  that 
she  was  the  widow  of  said  George  Wincox 
was  being  contested  by  the  helra.  It  would 
api)ear  from  his  aflldavit  tliat  Moses  Salomon, 
brother  of  and  attorney  for  appellant,  knew 
that  the  claim  of  said  Jennie  Wincox  that 
she  was  the  widow  of  said  Oeorge  Wincox 
was  based  upon  an  alleged  common-law  mar- 
riage. But  as  appellant  had  no  right  or  au- 
thority to  pay  a  widow's  award  to  anybody. 
It  Is,  as  affecting  this  case.  Immaterial 
whether  said  Jennie  Wincox  was,  or  was 
not  the  widow  of  George  Wincox.  It  fol- 
lows that  the  trial  Judfre  did  not  err  when  he 
refused  to  hear  testimony  upon  the  question 
as  to  whether  said  Jennie  Wincox  was  such 
widow. 

"As  we  understand  it,  the  claim  of  appel- 
lant to  be  allowed  $1,750  for  attorney's  fees 
is  for  that  sum  alleged  to  have  been  paid 
to  Moses  Salomon.  We  notice  in  this  record 
that,  when  the  f20,000  note  described  in  ap- 


pellant's Inventory  was  paldf  $2,000,  part  of 
the  proceeds,  was  applied  in  part  payment 
of  a  personal  debt  dne  fnnn  said  tLttamey  to 
H.  H.  Walker.  The  balance,  of  ¥18,20a90. 
was  paid  by  three  checks,  all  payable  to  the 
order  of  said  attwney,  M.  Salomon,  and  by 
him  Indorsed.  Whether  these  facts  establish 
the  crime  of  embezzlem«it,  as  arged  by 
oonnsel  for  the  administrator,  we  do  not  as- 
sume to  determine.  Said  f20,000  note  bad 
not  matured.  Said  attorney  negotiated  for 
the  payment  thereof,  and  received  all  the  pro- 
ceeds. Appellant  had  no  right  or  authority 
whatever  to  sell  said  note  or  accept  pay- 
ment thereof  prior  to  maturity.  This  safd  at- 
torney must,  of  course,  have  known  to  be  the 
law.  There  was  no  error  in  refusing  to  allow 
appellant  said  attorney's  fees. 

"It  seems  that  the  whole  amount  of  the 
proceeds  of  said  note,  except  the  ¥2.000  paid 
on  account  of  M.  Salomon's  personal  Indebt- 
edness, viz.  $18,208.00,  went  to  the  corpora- 
tion known  as  the  Chicago  Architectural  Iron 
Works.  Of  that  corporation  said  attorney, 
Moses  Salomon,  Is  president,  appellant  Jo- 
seph Salomon  is  vice  president  and  Leo  Sal- 
bmon,  another  brother.  Is  secretary  and  treas* 
nrer.  All  three  are  directors  and  stockhold- 
ers. We  do  not  find  from  the  record  that  ap- 
pellant holds  any  obligation  executed  by  said 
corporation  for  the  repayment  of  said  sum 
of  518.208.90,  or  any  part  thereof,  or  any 
security  therefor.  Neither  does  It  appear  that 
he  holds  any  note  or  security  for  the  $2,000 
paid  on  account  of  an  Individual  debt  owing 
by  said  attorney,  Salomon,  or  that  said  attor- 
ney has  ever  executed  any  note  or  other  evi- 
dence of  indebtedness,  or  given  any  security 
for  the  payment  of  said  sum  to  appellant  or 
to  said  estate.  While  such  facts  would  not 
affect  the  question  as  to  the  legal  liability  of 
appellant,  they  have  a  bearing  upon  the  ques- 
tion of  allowing  commissions. 

"It  was  not  error  to  disallow  the  claim  of 
appellant,  as  administrator,  for  $1,000  com 
missions.  To  have  allowed  him  commissions 
upon  money  wrongfully  collected  and  appro- 
priated. In  the  manner  shown  by  this  record, 
would  have  been  wrong.  The  statute  pro- 
vides (chapter  3,  8  17)  that.  'In  case  any  such 
collector  shall  refuse  or  neglect  to  deliver  over 
such  property  or  money  to  his  successor  when 
legal  demand  Is'  made  therefor,'  he  shall  for- 
feit all  claims  to  any  commissions.  Demand 
was  made  upon  appellant  by  his  successor, 
and  appellant  neglected  to  deliver  or  pay  over 
as  the  statute  required.  He  thus  forfeited 
all  claim  to  any  commissions. 

"The  same  record  of  the  probate  court 
which  shows  the  appointment  of  appellant 
also  shows  that  the  order  theretofore  entered, 
allowing  the  claim  of  Mrs.  Stowell  for  $100. 
was  vacated  and  set  aside;  and  yet  It  la  here 
contended  that  appellant  has  paid  that  claim, 
and  that  it  should  be  allowed  to  him.  At 
torney  for  appellant.  In  his  pi-inted  argument 
refers  to  tbe  pages  in  the  record  showing  that 
this  claim  was  filed,  and  afterwards  allowed. 
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bat  ralli  to  note  Uie  fact  tbat  tbe  order  Al- 
lowltig  Bodi  claim  bad  been  vacated.  Appel^ 
lant  sbouia  not  have  paid  It.  and  sucb  pay- 
ment cannot  be  allowed  In  bis  accounting. 

"There  Tvas  no  error  by  the  trial  court  In 
dlflBlIo^vlDg  encb  and  every  of  the  four  Items 
allied  to  have  been  paid  ont  by  appellant, 
Tiz.:  For  widow's  award,  $1,805;  commls- 
■lona  to  appellant,  91,000;  attome]r*a  fees, 
f  1.TS0;  aud  claim  of  Mrs.  StowelU  flOO.  Net- 
tber  was  there  any  error  In  charging  i^vpd- 
lant  Interest  amounting  to  91,6M.2B. 

"It  to  stated  by  attorney  for  appellant  In 
his  printed  argument,  and  It  Is  empbaslxed 
Iteliig  tbere  printed  In  ItaUcs,  tbat  'not  one 
cent  has  been  Tmaccoonti^d  for.'  It  seems  to 
be  tbe  Idea  of  tbe  wrlttf  of  the  argument 
for  appellant  that  becauae  It  to  shown  wh«i 
tbe  appellant  permitted  a  portion  of  said  es- 
tate to  be  abstracted,  and  by  whom  and  bow, 
and  when  be  bad  Illegally  nsed  and  mtoap- 
proprtoted  the  balance,  therefore  be  was  not 
gnllty  of  any  culpable  mlseoudnet  *  *  * 
The  Judgment  of  tbe  cb^t  court  to  afflrm- 
ed." 

We  concur  In  tbe  fbr^otng  views  expressed 
by  tbe  appelate  court  and  In  tbe  above  coa- 
dnsttm  reached  by  tbat  court.  Accordingly, 
tbe  judgment  of  tbe  appellate  court  to  affirm- 
ed. Judgment  affirmed. 


on  lu.  as6) 

HEWTTT  V.  TEOPr^.t 
(Supreme  Court  of  Illiools.  June  31*  1000.) 

INTOXICATtNO  LIQUORS— IIXBOAL  SaLK- 

CIDER. 

LThoagh  Act  July'l,  1S74  ("An  act  to  pn>> 
Tide  for  the  sale  of  and  afmin&t  tbe  evils 
arisine  from  the  ftnte  of  intoxicatins  Ilqoors") 
I  1,  defioet  a  dramshop  as  a  place  where 
spirituous  or  vioous  or  malt  liquors  are  retall- 
ihI  by.  less  quantitj  thnn  a  gallon,  and  pro- 
vides that  intoxicating  liquors  nhall  be  deemed 
to  Include  alt  such  liquors  within  tbe  nteauing 
of  the  act,  a  sale  of  cider,  when  proved  to  be 
Intoxlcatini;.  Is  an  offense,  under  section  2,  Im- 
posing a  punishment  on  one  not  having  a  drnm- 
shop  license,  who  sells  "any  iotoxicating  liq- 
uor* in  less  quantity  than  a  galloo;  section 
GUi  providing  punfshmeDt  (or  any  one  who  fur- 
nishes wine,  rum,  gin,  whisky,  lager  lieer, 
hard  cider,  alcohol,  or  other  vinous,  malt,  spir- 
ituous, fermented,  or  mixed  liquor,  or  any  in- 
toidcating  liquor  whatever,  to  a  minor,  intoxi- 
cated person,  or  person  lo  the  habit  of  getting 
intoxicated;  and  Oty  and  Village  Act,  art  6, 

Jl,  par.  40,  under  which  dramshop  licenses  are 
ssued,  authorizing  a  license  for  "the  selling  or 
giving  away  of  any  intoxicating,  malt,  vinous, 
mixed,  or  fermented  liquor." 

2.  Any  right  given  by  Act  July  1,  1872  ("An 
act  for  the  protection  of  farmers,  fruit  grow- 
ers^ vine  growers  and  gardeners"),  to  one  to  sell 
at  a  drinking  resort,  without  a  license,  intoxi- 
cating cider,  becanse  made  from  apples  grown 
on  bis  farm,  is  taken  away  by  Act  July  1.  1874, 
I  2,  imposing  a  punishment  on  one  not  having 
a  dramshop  license  who  sells  "any  Intoxicating 
liquor"  !n  less  quantity  than  a  gallon. 

Error  to  appellate  court  Third  dlstrlet 
William  B.  Hewitt  was  convicted  of  ille- 
gal sale  of  intoxicating  liquor.   The  Judg- 
ment was  affirmed  by  the  appellate  court 
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(67  Til.  App;.  867),  tod  be  brtngt  emr.  Afr 

flrUK'd. 

Tlptoo  &  Tipton  and  Charles  L,  Capen, 
for  platQtitf.  Robert  U  Fleming.  State** 
Atty.,  Edward  C.  Akin.  Atty.  Gen„  O.  JL 
Trowbridge,  and  J.  A.  Bobrer,  for  tbe  Peo- 
ple. 

CABTWUIOHT,  J.  Plaintiff  In  error  waa 
Indicted  and  eonrlctod  on  88  connto  for  sell- 
ing Intoxicating  liquors  la  leas  quantities 
than  one  gallon  without  baring  a  legal  li- 
cense to  keep  &  dramsbi^  and  a  fine  of^  920 
on  each  of  said  eouats  was  Imposed,  to- 
gether with  the  costs  of  proMcuUoa.  He 
sued  out  a  writ  of  error  from  tbe  appellate 
court  for  the  Third  district,  and  that  court 
atBrmed  the  Judgment  Plaintiff  in  errw 
asks  a  reversal  in  this  court  because  of  al- 
lied errors  In  tbe  admission  of  evidence  and 
Instructions  to  the  Juty,  and  on  tbe  grounds 
that  tbe  sales  proved  were  of  bard  cider, 
Tbicb  was  neither  a  q)lrstuou8,  vinous.  n<a 
malt  liquor,  and  therefore  were  not  viola- 
tloDS  of  the  statute,  although  tbe  cider  was 
Intoxicating;  and  that  tbe  defendant  waa 
exempt  from  the  penHlties  of  the  etatote  be- 
cause he  was  a  farmer,  and  made  the  cider 
from  apples  grown  on  bis  farm.  Defendant - 
was  a  coal-mine  owner  and  operator  at  Cbe- 
noa,  in  McLean  county,  and  owned  a  farm 
in*  Livingston  county,  on  which  there  waa 
an  orchard.  He  made  Sd  or  00  barrels  of 
cider  In  1896,  and  a  somewhat  lees  quantity 
In  1887,  from  apples  grown  In  that  orchard. 
He  had  a  great  many  men  working  In  the 
mine,  and  he  carried  on  the.  business  of  sell- 
ing this  c'der  at  the  coal  shaft  In  making 
proof  of  tbe  sales,  counsel  for  tbe  people 
asked  the  wituesses  If  they  bought  any  bard 
dder  from  the  defeudnut  aud  this  line  of 
proof  was  objected  to.  and  It  was  agreed 
that  an  objection  should  be  regarded  aa 
made  and  exception  saved  as  to  all  evidence 
of  sales  of  hard  elder.  The  objectlnoa  were 
overruled,  and  tbe  proof  made..  Tbe  objec- 
tion was  that  It  is  not  an  .offense  to  sell 
cider,  although  Intoxicating.  Tbe  offense 
for  which  defendant  waa  prosecuted  uud 
convicted  was  created  by  Bectkm  2  of  the 
act  entitled  "An  act  to  provide  for  tlie  li- 
censing of  and  against  the  evils  arising  from 
the  sale  of  Intoxicating  liquors,"  in  force 
July  1,  1874.  Tbat  section  Imposes  a  due 
or  imprlBonment  or  both.  In  tbe  discretion 
of  the  court,  upon  any  person  not  having  a 
legal  llceose  to  keep  a  dramshop  who  shall' 
sell  any  intoxicating  liquor  In  any  less  quan- 
tity than  one  galloa.  The  indictment 
against  tbe  defendant  stoted  tbe  offense 
with  which  he  waa  charged  in  the  tonus 
and  language  of  that  stotute,  and  It  was, 
therefore,  sufficient  to  charge  blm  with  an 
indictable  offense. 

But  It  Is  said  tbat  section  1  defines  a 
dramshop  as  a  place  where  spirituous  or 
vinous  or  malt  liquors  are  retailed  by  less 
quantity  than  one  gallon,  and  provides  thai. 
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bitoxlcatlng  liquors  shall  be  deemed  to  In- 
clude all  such  liquors  within  the  meaning  of 
the  act.  On  this  ground  it  is  argued  that 
it  Is  not  an  offense  to  sell  any  Intoxicating 
liquor  unless  It  Is  spirituous  or  vinous  or 
malt.  The  Intention  of  the  legislature  Is  to 
be  gathered  from  all  the  provisions  enacted 
by  them  relating  to  the  subject,  and  there 
are  several  such  provisions.  Prior  to  this 
statute,  places  for  the  sale  of  liquor  bad 
been  defined  as  groceries,  and,  the  name  be- 
ing changed  to  dramshops,  the  legislature 
saw  fit  by  the  first  section  to  define  the 
term,  and  provided  that  certain  classes  of 
liquor  should  be  deemed  intoxicating,  so  that 
no  proof  need  be  made  of  the  intoxicating 
quality  of  liquor  of  tither  class.  That  section 
added  malt  liquor  to  those  which  bad  been 
deemed  intoxicating,  without  proof  of  the 
intoxicating  quality.  Almost  all  of.  the  li- 
censes to  keep  dramshops  issued  throughout 
the  state  are  issued  by  municipal  corpora- 
tions, under  paragraph  46,  |  1,  art  6,  of  the 
act  for  the  Incorporation  of  cities'  and  vil- 
lages. They  have  been  Intrusted  with  the 
power  to  issue  such  licenses,  and  the  prori- 
sions  of  that  paragraph  authorise  them  to 
license  "the  selling  or  glTlii«  away  of  any 
intoxicating,  malt  vinous,  mixed,  or  fer- 
mented liquor."  Again,  section  6^  of  the 
dramshop  act  provides  punishment  for  ev- 
ery person,  whether  a  keeper  of  a  dramshop 
or  not  who  shall  boy,  or  in  any  manner  pro- 
cure or  aid  In  procuring,  any  wine,  mm,  gin, 
whisky,  lager  beer,  hard  cider,  alcohol,  or 
other  vinous,  malt  sidritnotu,  fermented,  or 
mixed  liquor,  or  any  Intoxicating  Uquor 
wbatever,  for  any  minor  without  a  written 
order,  or  for  any  person  Intoxicated,  or 
18  In  the  habit  of  getting  Intoxleated.  Hard 
dder  is  there  named,  in  terms,  among  intoxi- 
cating liquors.  The  pnrpose  at  the  act  Is 
defined  In  Its  tUle,  which  is  not  limited  to 
sptrltnons,  rlnotts,  ch:  malt  Uqnors.  The  pro- 
visions upon  the  snhjwt,  taken  together* 
anionnt  to  this:  That  the  legislature  de- 
fined a  dramshop,  and  selected  spirltnoas, 
vinous,  and  malt  Uqnors,  and  branded  them 
as  Intoxicating,  without  proof  of  their  In- 
toxicating character;  that  they  authorised  a 
license  to  keep  a  dramshop  and  sell  Intoxi- 
cating, malt  Tinoos,  mixed,  at  fermented 
Uquor,  and  provided  that  wltbont  such  U- 
cense  the  sale  of  any  Intoxicating  Uqurar 
should  coiMtitnte  an  offense,  and  snbject  the 
(lender  to  punishment 

Under  flie  statute  It  Is  sufficient  to  prove 
that  a  defendant  sold  spirituous,  vinons,  or 
malt  Uquor,  without  proving  thdr  intoxicating 
quality;  but  as  to  other  liquors  it  must  be 
proved,  as  a  question  of  fact,  that  tbey 
are  Intoxicating.  This  Is  the  substance  of 
what  was  said  In  Hansberg  v.  People.  120  111. 
21,  8  N.  B.  857.  where  the  defendant  was 
indicted  for  selling  Intoxicating  liquors.  The 
proof  was  only  that  he  sold  "beer,"  and  no 
evidence  was  offered  or  admitted  for  the  pur- 
pose of  explaining  or  showing  what  the  beer 
was  made  of,  or  what  Its  characteristics  were, 


or  whether  it  was  malt  vinous,  spirltnoos. 
or  Intoxicating.  It  was  held  not  enough  for 
the  people  to  prove  that  the  defendant  sold 
beer,  but  It  was  said  that  they  must  show 
that  It  was  intoxicating  liquor.  The  court 
said  (page  24,  120  lU.,  and  page  858,  8  N.  B.): 
'*The  fact  is  beyond  dispute  that  there  are 
different  kinds  of  beer.  Some  are  Intoxicat- 
ing; others  not  Whether  beer  whit^  may 
be  sold  in  a  given  case  Is  malt  or  intoxicating 
l>eer,  or  ginger  or  root  beer,  or  some  other 
of  the  various  kinds  of  beer  which  are  known 
not  to  be  Intoxicating,  Is  always  a  question 
of  fact  to  be  determined  from  the  evidoice 
Introduced  on  the  trial.  Our  statute  does  not 
prohibit  the  sale  of  beer.  If  It  did,  it  would 
be  sufficient  for  the  prosecution  to  prove  a 
sale  of  beer.  Just  as  was  done  in  this  case. 
But  unless  the  language  is  to  be  disregarded, 
the  statute  prohibits  the  sale  of  intoxicating 
Uquor,  and  when  beer  has  been  sold  It  Is  neces- 
sary to  show  by  the  evidence  that  the  arUde 
sold  falls  within  the  prohibition  of  the  stat- 
ute; otherwise,  a  conviction  cannot  be  sus- 
tained. Had  the  proof  been  that  tbe  beer 
was  intoxicating,  as  held  in  Oodfreldaon  v. 
People,  88  111.  284,  or  that  it  was  lager  beer, 
as  ruled  in  Bandalow  v.  People,  90  lU.  218, 
the  Instruction  would  have  been  proper,  and 
the  conviction  right"  It  Is  not  conceivable 
that  the  legislature  designed  tbat  a  defendant 
could,  without  a  Ucense,  open  a  saloon,  and 
seU  intoxicating  liquors  which  could  not  be 
classed  as  spirituous,  vinous,  or  malt  with  all 
the  consequences  of  drunkenness,  poverty,  and 
crime,  and  not  be  amenable  to  tiie  provlitfons 
of  tiie  dramshop  act  If  the  provision  of  Um 
dty  and  village  act  for  Ucensing  the  sale  of 
Intoxicating  liquor  hidudes  whisky,  it  also 
Includes  dda  If  the  dder  Is  Intoxicating; 
and  there  Is  nothing  In  the  statutes  which 
Justifies  the  position  that  tbe  words  *iuiy 
intoxicating  Uquor,"  used  in  the  second  sec- 
tion of  tiie  dramshop  act  mean  anytiilng 
else  than  Uquor  that  wHl  lntozlca1»,  or  la 
limited  to  any  particular  kind  or  variety  of 
BatSx  Jlqnor.  A  dramsbc^  Is  a  place  -when 
"spiiftuons  w  Tlttons  or  malt  Uqiwrs'*  are 
sold,  but  a  license  to  ke^  a  ^mslu^  Is  a 
Ucense  to  sell  "Intradcating,  malt  Tinous,  mix- 
ed, or  fermented  Uqnors,"  and  tbej  cannfit  be 
sold  without  a  license.  When  pnxrf  Shows 
tiuit  cider  is  Intoxicating,  and  produces  drunk- 
enness, with  all  tbe  attendant  evUs  against 
which  the  statute  was  aimed.  It  Is  within 
the  act 

Tbe  evidence  for  tbe  people  proved  a  great 
number  of  sales  of  hard  cider  which  was 
Intcnclcating.  The  defendant  also  dealt  In 
whisky,  which  he  claimed  he  furnished  mere- 
ly as  favors  to  bis  men.  He  bad  them  sign 
their  names  for  whisky,  and  ordered  tbe 
whisky  from  Dayton,  Ohio,  and  deUvered  It 
to  them.  The  evidence  for  the  pe<q>Ie  estab- 
lished one  sale  of  whisky  to  Grant  Oourt- 
ney  which  was  not  ordered  in  that  way.  De- 
fendant testified  that  he  prevented  fermenta- 
tion of  the  elder  by  putting  salicylic  acid  in  it. 
and  later  be  put  In  raisins  and  sugar,  to 
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Slve  It  a  better  flavor;  and  be  said  he  gare 
OourtDej  a  taste  from  a  bottle  of  whisky, 
and  that  Courtney  then  signed  an  order  for 
whisky.  He  claimed  the  cider  was  not  In- 
toxicating, but  the  evidence  was  very  clear 
that  It  was,  nnd  that  It  made  men  drunk. 
The  coal  shaft  was  a  drlnldng  resort,  with  oil 
the  attendants  and  consequences  of  an  ordi- 
nary drlnldng  place. 

The  defendant  is  not  protected  under  the 
provisions  of  section  1  of  "An  act  for  the 
protection  of  farmers,  fruit  growers,  vine 
growers  and  gardeners,"  In  force  July  1,  1872. 
The  provision  of  that  act  that  It  should  not 
authorize  the  sale  of  spirituous,  vinous,  oi 
malt  liquors  contrary  to  laws  then  or  there- 
after In  force  prohibiting  the  sale  thereof, 
shows  that  It  was  not  designed  that  a  farmer 
should  be  allowed  to  corrupt  the  morals  or 
destroy  the  peace  and  good  order  of  society 
by  unrestricted  sales  of  Intoxicating  drinks. 
The  defendant  was  a  retail  seller  of  intox- 
icating liquor  at  his  place  of  business,  and 
we  would  not  be  inclined  to  constme  that 
statute  so  as  to  protect  him  because  he  owned 
the  farm  where  the  apples  were  grown  from 
which  the  liquor  was  made,  when  an  ordinary 
vendor  must  have  a  license.  The  sale  of  In- 
toxicating lignor  of  any  kind  would  come 
within  the  spirit  of  the  proviso;  and  If  It 
could  ever  have  been  said  that  a  farmer  might 
sell  Intoxicating  liqnors  prodaoed  upon  his 
farm,  which  were  not  spirituous,  vinous,  or 
malt,  that  right  was  taken  away  by  the 
statute  of  1874,  under  which  defendant  was 
convicted,  which  made  no  exertions  in  favor 
of  a  farmer. 

Instructions  were  given  and  refused  by  the 
court  on  the  theory  that  the  sale  of  hard  cider, 
if  proved  to  be  an  Intoxicating  Uqnor,  would 
authorize  a  conviction;  and,  as  we  have 
already  Indicated  that  we  think  that  Is  the 
law,  It  Is  not  necessary  to  notice  the  Instruc- 
tions In  detaiL  There  is  no  error  in  them. 
The  Judgment  of  the  appellate  court  la  affirm- 
ed. Judgment  affirmed. 


(188  111.  S10) 

BABIi  T.  E1ARL.1 
(Bapreme  Court  of  HHnois,  Jane  21,  1900.) 

PRAVDULBNT  CONVEYANCES. 
1.  A  conveyance  by  husband  to  wife  of  prop- 
erty which  he  purchased  with  her  money,  tak- 
ing title  in  himself,  is  not  frandnlent  as  to  a 
judgment  afcninRt  him  obtained  in  an  action 
commenced  38  months  after  the  recording  of  the 
deed,  on  a  debt  contracted  4  years  before  the 
deed  was  given;  It  not  appearing  that  the  cred- 
it was  Kiven  the  hnsband  on  the  faith  that  he 
owned  the  property*  thongh  forbearance  to  col- 
lect the  claim  may  have  been  Induced  by  his 
statement  2  years  Inter  that  he  owned  It,  and 
though  the  wife  failed  to  record  a  prior  deed 
of  the  property,  given  her  by  her  nnsband  a 
year  after  the  debt  was  contracted,  becanse  it 
was,  or  she  believed  it  was,  not  acknowledged; 
she  never  having  tried  to  conceal  her  claim  to 
the  property,  and  having  at  all  times  insisted  ou 
her  husband  giving  her  a  deed,  and  the  creditor 
being  put  on  inqoiry  as  to  her  rights  by  the 
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husband's  statement  to  him  that  she  was  in- 
aiating  on  a  conveyance  of  the  property  to  her. 

2.  A  conveyance  by  husband  to  wife  for  the 
purpose  of  raising  money  to  pay  a  debt  of  the 
husband  is  not  fraudulent  because  the  prop- 
erty is  worth  $1,250,  while  the  consideration  is 
fSOO  cash  and  her  note  for  $500,  payable  when 
the  land  is  sold,  though  she  makea  no  effort  to 
sell  it,  and  has  no  intcotiou  of  doing  so;  the 
note  thus  being  rendered  payable  on  demand. 

Error  to  appellate  court.  Third  district 
Suit  by  Henry  S.  Earl  against  Racbael  E. 
Earl.   The  decree  of  the  circuit  court  was 
reversed  by  the  apellate  court  (87  lU.  App. 
491),  and  defendant  brings  error.  Beversed. 

Sample  &  Morrlssey,  for  plalntUt  In  error. 
M.  H.  Cloud,  for  defendant  In  uxor. 

BOGGS,  C  J.  TbiB  was  a  creditors'  bill 
filed  by  the  defendant  In  error;  the  prayer 
thereof  being  that  two  certain  conveyances 
of  real  estate  executed  Edwin  F.  Earl  to 
his  wife,  the  plaintiff  In  error,  be  declared 
frandnlent  and  inoperative  as  againat  the  Uen 
of  a  certain  judgment  in  favor  of  the  de- 
fendant In  error  and  against  said  Edwin  F. 
EarL  One  of  tbe  deeds  was  executed 
temt>er  12,  X8M,  and  purported  to  convey  to 
the  plaintiff  hi  error  an  undivided  one-half 
interest  In  62^  acres  of  land  In  Woodford 
county.  The  other  was  executed  Nomab&r 
16,  1895,  and  purported  to  cwvey  to  tbe 
plaintiff  In  error  certain  town  lots  in  tlie  city 
of  Faxton.  The  plalntUC  in  error  and  her 
husband  resided  in  a  dwelling  situate  on  the 
town  Iota,  It  being  tbelr  homestead.  TUm 
property,  for  convoilMice,  the  reepectlTe 
counsel  call  the  "Home  PnqMrty";  tbe  oUier 
premises,  for  the  like  reason,  being  called 
the  "Woodford  County  Land."  The  circuit 
court  decreed  the  conveyance  of  0ie  Wood- 
ford couniT  land  fraudulent  as  against  the 
judgment  obtained  by  tbe  def«idant  In  er^ 
ror.  but  sustained  the  validt^  of  the  convey- 
ance of  the  city  lots  or  home  property.  The 
appellate  court,  on  appeal,  reversed  the  de- 
cree at  tbe  drcnlt  court  as  to  each  of  said 
properties,  and  adjudged  the  conveyance  of 
the  home  property  to  be  fraudulent,  as  mat- 
ter of  law,  but  adjudged  the  conveyance  of 
the  Woodford  coun^  land  to  be  bona  flde 
and  valid.  This  Is  a  writ  of  error  prosecuted 
by  the  defendant  b^ow.  the  complainant  be- 
low having  filed  cross  errors,  thus  bringing 
the  entire  controversy  before  this  court  for 
decision.  Tbe  defendant  In  error  and  said 
Edwin  F.  Earl  are  brothers;  the  plaintiff  In 
error  and  said  Edwin  F.  Earl,  husband  and 
wife.  The  conveyance  of  tbe  home  property 
will  first  be  considered. 

The  plaintiff  in  error  and  said  Edwin  F. 
were  married  In  1862,  and  removed  to  the 
town  (now  cltyj  of  Paxton  In  186a  In  187& 
the  father  of  plaintiff  In  error  gave  her 
$4,000,  to  be  devoted  to  the  purpose  of  secure 
ing  a  home  for  her.  In  that  or  the  succeed- 
ing year  a  dwelling  house  la  the  dty  of  Pazr 
ton  was  purchased  wiOi  a  portion  of  the 
money,  the  title  being  placed  In  the  husband. 
In  1875  the  wife  procured  the  property  to  be 
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conveyed  to  her.  They  reetded  on  this  prop- 
erty until  1883,  when  tbey  sold  tt  and  re- 
moved to  the  state  of  Callfomia  for  the  rea- 
son that  the  health  of  a  child  demanded  a 
change  of  climate.  It  does  not  appear  that  a 
permanent  home  was  acquired  In  CBlIfomls, 
or  that  It  was  ever  their  settled  Intention  to 
remain  there.  While  In  California  a  farm 
which  plaintiff  In  error  owned  (being  a  gift 
from  her  father)  was  sold  for  the  sum  of 
about  910,000,  and  the  mon^  waa  Intrusted 
by  the  plaintiff  In  error  to  her  hnsband,  to  be 
invested  In  other  lands  for  her.  He  was  also 
Intrusted  with  the  moneys  accruing  from  the 
sale  of  the  homestead  property,  which  be- 
longed to  the  wife,  for  the  purpose  of  Invest- 
ing It  In  a  home  for  her  when  a  settled  place 
of  abode  should  be  determined  upon.  The 
family  returned  to  Paxton  In  the  following 
year,  1884,  and  In  that  year  a  property  con- 
sisting of  several  lots,  on  which  was  situated 
a  dwelling  house,  was  purchased  for  fl,800; 
the  title  being  taken  in  the  name  of  the  hus- 
band. The  husband  invested  the  $10,000,  the 
proceeds  of  the  sale  of  the  farm  owned  by 
the  wife,  In  lands  in  Minnesota;  taking  the 
title  In  his  own  name,  but  without  her  con- 
sent. In  1885  the  family  temporarily  remov- 
ed to  Albert  Lea.  In  Minnesota,  but  did  not  dis- 
pose of  the  Paxton  property.  While  living  In 
Albert  Lea  the  wife  procured  the  title  to  the 
Minnesota  lands,  which  had  been  purchased 
with  her  money,  to  be  conveyed  to  her.  They 
returned  to  Paxton  in  1886  or  1886.  In  1887 
a  portion  of  the  lots  and  the  building  which 
stood  on  other  of  the  lots  in  Paxton  were 
sold,  and  the  building  was  removed  to  the 
lots  that  were  sold,  and  a  dwelling  was  con- 
structed, at  a  cost  of  about  $4,000,  on  the 
lots  which  were  retained.  The  title  to  these 
lots,  it  will  he  remembered,  was  In  the  hus- 
band. This  Is  the  property  now  called  the 
"Home  Property."  It  appears  from  the  evi- 
dence that  the  plaintiff  in  error  In  1887  In- 
sisted that  the  title  to  this  property  should 
then  be  conveyed  to  her,  and  from  thence- 
forth persisted  In  the  insistence  until  her  de- 
mands threatened  the  harmony  of  the  domes- 
tic life  of  the  family.  She  and  her  daughter 
testified  that  the  husband  admitted  that  the 
title  should  and  ought  to  be  conveyed  to  her, 
and  admitted  his  willingness  to  have  the  con- 
veyance made,  but,  under  various  pretenses, 
delayed  the  actual  execution  of  the  deed 
until  18&2.  In  1892  the  husband  mortgaged 
certain  lands  in  order  to  procure  funds 
to  discharge  certain  Indebtedness  existing 
agahist  him.  It  seems  that  the  plaintiff  In 
error  refused  to  Join  in  the  mortgage  unless 
tbe  husband  would  comply  with  his  frequent 
promises  to  convey  the  home  property  to 
her.  This  resulted  In  the  execution  of  the 
mortgage,  and  soon  after  of  a  deed  to  the 
wife  for  the  h<Hne  property  In  controversy, 
bat  whether'  the  deed  to  the  wife  was  ac- 
knowledged by  the  husband  Is  a  contested 
point  IB  1893  the  hufiband  and  wife  joined 
In  a  deed  conveying  certain  lands  owned  by 
the  huAHUid  to  tbe  defendant  lA  error  In  dlB- 


charge  of  an  indebtedness  due  to  the  defend- 
ant In  error  from  the  husband.  The  plain- 
tiff In  emur  eontenda  that  tlda  conveyance 
was  In  full  dlsdiarge  of  all  Indebtednesa  doe 
the  defendant  In  error  from  her  husband,  and 
tbe  testimony  of  herself  and  ber  daughters 
establishes  that  she  so  imderstood  One  trans- 
actlMi;  bnt  It  was  deai^  xooren  Hut  the 
indebtedness  which  was  merged  in  tbe  Judg- 
ment entered  In  favor  of  the  defendant  In 
error  against  the  hmband  of  the  plaintiff  In 
error,  though  then  existing,  was  not  taudnd- 
ed  in  that  tranmction,  and  bas  never  been 
diadiarged.  .  The  deed  made  by  tiie  hnsband, 
conveying  Uie  Paxton  home  property  to  Uie 
plaintiff  in  error,  was  not  recorded,  bot  was 
placed  by  the  wife  in  a  box  bdonglng  to  her, 
wherein  she  kept  other  title  papers  and  valu- 
able docnments  relating  to  s^rate  property 
of  considerable  value  owned  by  her.  PUUn- 
tlff  In  error  Insists  that  the  deed  was  not  ac- 
knowledged by  her  husband,  and  that  she 
did  not  record  it  for  that  reason,  and  that  be 
did  not  aclmowledge  It,  although  he  repeated- 
ly promtaed  to  do  so.  Tbe  husband  finally, 
in  some  manner  not  clearly  disclosed  by  tbe 
record,  but  without  the  knowledge  or  con- 
sent of  the  wife,  obtained  possession  of  tbe 
deed  and  destroyed  It  The  date  of  the  de- 
struction of  the  deed,  or  when  the  wife  was 
advised  thereof,  is  not  well  established,  but 
It  Is  clear,  as  we  think,  that  the  deed  was 
among  the  papers  of  tbe  wife  in  tbe  snmmw 
of  1894.  Tbe  plaintiff  In  error,  on  being  ad- 
vised of  tbe  destmctlon  of  the  deed  by  ber 
husband,  demanded  the  execution  of  another 
deed  to  her,  and  persisted  in  such  demand 
until  in  November.  1895,  after,  as  she  aud 
her  daughter  testifled,  many  promises  to 
make  the  deed,  and  many  failures  to  do  so, 
the  husband  conveyed  the  home  property  to 
the  plaintiff  la  error.  The  deed  was  not  re- 
corded until  January  16, 1806.  The  judgment 
in  favor  of  the  defendant  in  error  against  his 
brother,  the  husband  of  the  plaintiff  in  enot, 
was  entered  December  17,  18U7. 

It  is  [>erfectly  clear  that  the  conveyance 
of  the  home  property  to  the  wife  was  founded 
upon  a  sufficient  and  valuable  consideration, 
aud  that,  as  between  the  husband  and  wife, 
the  investiture  of  title  to  tbe  home  property 
In  the  wife  was  but  an  act  of  justice  to  the 
wife,  and  was  entirely  lawful  and  proper, 
unless,  as  matter  of  law,  It  was  fraudulent 
as  to  the  defendant  In  error,  as  a  creditor 
of  the  husband.  Such  was  tbe  view  of  the 
circuit  court  and  of  the  appellate  court  On 
this  point  the  appellate  court  remarked  In 
the  opinion:  "According  to  the  evidence,  tbe 
wife  was  a  bona  fide  creditor  of  the  husband. 
He  was  indebted  to  the  wife,  both  legally 
and  equitably,  for  the  price  of  the  homestead, 
and  it  was  just  and  valid  for  him  to  execute 
and  deliver  a  ccmveyance  thereof  to  her." 
When  the  conveyance  was  made,  the  husband 
was  indebted  to  the  defendant  in  error,  his 
brother,  and  was  Insolvent  or  at  least  in 
financial  embarrassment  But  while  these 
facts  would,  as  matter  of  law,  render  In- 
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operative,  as  against  tbe  defendant  In  error, 
a  voluntary  settlement  by  the  husband  of 
property  on  the  wife,  such  facts  would  have 
no  effect  to  prevent  the  wife  from  recovering 
the  title  to  the  property  In  payment  of  any 
bona  fide  Indebtedness  due  her  from  her  hus- 
band. The  husband  may  In  good  faith  law- 
fully prefer  the  wife,  and  discharge  any  legal- 
ly BQbslsttng,  bona  fide  Indebtedness  to  her, 
«Ten  If  he  thereby  devotes  to  tbe  payment  of 
her  demands  the  only  property  to  which  oth- 
«r  creditors  may  resort  for  payment  of  their 
•claimB.  Tomllnson  v.  Matthews,  98  III.  178; 
Frank  v.  King,  121  III.  250,  12  N.  B.  720. 

The  facts  disclosed  by  the  testimony 
would,  as  between  the  husband  and  wife, 
have  Justified  a  decree  against  tbe  husband, 
investing  the  title  to  the  home  property  In 
the  wife.  The  contention,  however,  of  the 
defendant  In  error.  Is  that,  at  the  time  the 
debt  merged  In  tbe  judgment  was  contracted, 
the  said  Edwin  F.,  hla  brother,  was  In  the 
actual  possession  of  said  home  property;  that 
the  title  thereto  appeared  of  record  to  be  In 
his  brother;  that  he  (the  defendant  In  error) 
believed  his  brother  to  be  the  owner  of  that 
property,  and  extended  credit  on  the  faith 
-of  sucb  ownership,  and  at  various  times,  on 
the  faith  of  tbe  ownership  of  such  property, 
and  In  reliance  on  the  written  property  state- 
ments made  at  different  times  by  the  brother, 
vhowluff  he  was  the  owner  of  such  home  prop- 
erty, refrained  from  demanding  payment  and 
(>nforcIng  collection  of  the  debt  due  from  his 
brother;  that  the  plaintiff  In  error  was  negll- 
gent  In  not  recording  the  deed  made  In  1892, 
and  thereby  allowli^;  her  husband  to  appear 
to  the  worid  as  the  real  and  true  owner  of 
such  property.  The  debt  (except  about  f 388) 
to  the  defendant  In  error  was  contracted 
March  1,  1801.-  It  was  for  the  balance  of 
tbe  purchase  price  of  a  tract  of  land  sold 
by  defendant  tn  error  to  said  Bdwln  F., 
the  husband  of  plaintiff  In  error,  for  the  stun 
of  $7,603.90,  all  of  which  sum  was  paid  In 
casli,  except  91,603.60,  for  which  amount  the 
perscmsl  note  of  said  Edwin  was  accepted. 
He  vas  then  ^e  owner  of  property  In  his 
own  right,  which,  aside  from  the  home  prop- 
erty, entitled  htm  to  the  standing  and  credit 
glTen  him  by  tbe  defendant  tn  error.  His 
financial  trouble  came  later,  through  adven- 
tures in  purchases  and  sales  of  pork  and'  grain 
on  the  board  of  trade.  The  brothers  In  De- 
cember, 1891,  entered  Into  a  written  contract 
for  the  purpose  of  dealing  In  pork  and  grain. 
The  defendant  In  error  contends  that  tbe  con- 
tract'dld  not  contemplate  option  transactions, 
but  only  purchases  and  sales  of  actual  prop- 
erty. The  brother  Edwin,  however,  bought 
and  sold  grain  and  pork  on  options,  and 
heavy  losses  followed.  The  evidence  tends 
strongly  to  show  that  the  defendant  in  error 
was  Interested  in  these  transactions,  which 
resulted  in  the  financial  embarrassment  of  tbe 
brother  Edwin.  When  the  debt  was  contract- 
ed they  wero  both  men  of  property  and  means, 
and  defendant  in  error  before  that  Intrusted 
bis  brother  with  much  lar^r  sums  than  the 


balance  of  $1,603.  The  judgmeu:  included 
other  indebtedness.  In  tbe  sum  of  about  $388. 
for  money  loaned  the  said  Edwin  by  the  de- 
fendant In  error  In  1891,  or  then  due  on  some 
transactions  between  them,  which  stood  as 
an  open  account  until  July,  1898,  when  a  note 
was  given  for  It  It  does  not  appear  from 
tbe  evidence  the  defendant  In  error  accepted 
the  personal  note  of  his  brother,  Edwin,  for 
the  balance  due  on  the  purchase  price  of  tbe 
farm,  on  tbe  faith  that  the  brother  was  the 
owner  of  the  dwelling  property  In  Paxton. 
It  is  true,  tbe  defendant  In  error  in  after 
years  required  the  said  Edwin  to  make  prop- 
erty statements,  and  that  In  these  statements 
the  home  property  was  listed  as  the  property 
of  said  Edwin.  But  the  Srst  of  these  state- 
ments was  made  In  189S,  some  two  years  aft- 
er the  debts  Included  In  the  judgment  were 
contracted,  and  a  second  property  statement 
was  made  In  January,  1894,  and  a  third  In 
February,  1896;  the  latter  statement  being  aft- 
er the  home  property  had  l>een  conveyed  to  the 
plaintiff  In  enor,  and  after  the  deed  therefor 
liad  been  recorded.  All  these  statements  list- 
ed the  home  property  as  tbe  property  of  the 
said  Edwin.  It  Is  urged  that  tbe  defendant 
in  error  was  Induced  to  forbear  the  collection 
of  bis  claims  by  these  property  statements, 
and  the  apparent  ownership  of  the  homratead 
by  the  husband. 

The  situation  disclosed  by  the  record  Is  that 
the  said  Bdwfn  F.  was  Indebted  to  the  defend- 
ant In  error,  and  was  claiming  to  be,  and 
appeared  from  the  records  to  be.  the  owner 
of  the  homestead  property;  that  tbe  wlffe  of 
said  Edwin  was  the  equitable  owner  of  the 
homestead  property,  and  entitled  to  a  con- 
veyance from  said  Edwin,  ber  bnsband,  of 
the  legal  title  thereto.  Tbe  wife  Insisted  that 
the  hwband  should  make  conveyance  to  her, 
and  made  mch  requests  so  repeatedly,  and 
with  sncb  persistence  as  to  serloosly  threaten 
the  peace  of  tiw  family  and  the  continuance 
of  the  marriage  relation,  that  the  husband 
finally  conveyed  the  property  to  the  wife  In 
1892.  The  defendant  In  error  forbore  tbe  col- 
lection of  bis  claims.  Tbe  respective  eqnl 
table  rights  of  tbe  vrlfe  and  the  defendant 
In  error  as  a  creditor  of  the  husband  are  In- 
volved. The  wife  was  justly  entitled  to  the 
property  conveyed  to  her  by  tbe  husband, 
and  there  Is  neither  suspicion  nor  ground  for 
suspicion  of  actual  wrong  or  fraud  to  vitiate 
the  conveyance.  She  was  an  the  time  unwill- 
ing that  ber  husband  should  retain  the  ap- 
parent ownership  of  the  property;  was  ig- 
norant, as  we  think  the  evidence  shows,  that 
the  husband  was  Indebted  to  the  defendant 
in  error,  but  supposed  that  she  bad.  In  jolnli^ 
In  a  deed  to  the  defendant  In  error  to  convey 
him  certain  lands,  fully  discharged  all  the 
husband  owed  him.  She  was  insistent  and 
peiBlstent  In  endeavoring  to  procure  a  con- 
veyance of  the  property  from  the  husband, 
and  succeeded  In  doing  so  before  tbe  defend- 
ant In  error  procured  bis  judgment.  Indeed, 
tbe  deed  tp  tbe  wife  for  the  home  property  bad 
been  upon  the  public  records  for  more  than 


Digitized  by  Google 


1082 


57  NOBTHBASTJERN  REPORTER. 


a  year  and  a  half  before  defendant  In  error 
Instituted  suit  against  the  husband. 

The  failure  of  the  wife  to  have  the  deed 
signed  by  the  husband  in  1802  placed  upon 
the  record  before  he  succeeded  in  abstract- 
ing it  from  among  her  papers  and  destroying 
It  constitutes,  it  Is  urged,  negligence  on  her 
part  which  enabled  the  husband  to  mislead 
the  defendant  In  error  to  forbear  collection 
of  the  debt  at  an  earlier  period,  when  the 
husband  was  solvent  This,  and  this  alone, 
la  all  that  can  be  relied  on  to  deprive  the 
wife  of  the  ownership  of  the  property  which 
she  Is  otherwise  equitably  entitled  to  pos- 
sess. She  testified  that  the  deed  signed  In 
1892  was  never  acknowledged  by  the  hus- 
band. There  was  other  evidence  tending  to 
show  that  conveyance  was  completed  by  the 
acknowledgment  But  It  is,  we  think,  not  to 
be  doubted  that  the  wife  did  not  understand 
that  It  was  acknowledged.  She  testified  that 
she  frequently  urged  her  husband  to  ae- 
kttowledge  it,  that  he  frequently  promised  to 
do  so,  and  that  she  did  not  record  It  for  that 
reason.  When  she  discovered  that  the  deed 
had  disappeared  from  among  her  papers, 
she  at  once  besought  her  husband  to  execute 
a  new  deed,  and  continued  such  course  until 
she  succeeded  In  procuring  the  execution  of 
the  deed  which  was  finally  recorded.  She 
did  not  record  the  latter  deed  for  about  two 
months  after  she  received  It  but  It  is  not 
contended  that  anything  occurred  during 
that  period  to  mislead  the  defendant  in  er- 
ror, or  to  prejudice  his  rights  in  any  way. 
It  Is  true  that  on  two  occasions  during  the 
time  the  wife  was  so  diligently  endeavoring 
to  secure  the  conveyance  of  the  home  prop- 
erty to  be  made,  the  husband  sent  property 
statements  to  the  defendant  In  error  in 
which  the  home  property  was  listed  as  the 
property  of  the  husband ;  bnt  we  think  that 
the  defendant  In  error  had  such  knowledge 
of  the  fact  that  the  wife  was  claiming  the 
right  to  the  title  to  the  homestead,  and  en- 
deavoring to  secure  the  title  thereto,  as  put 
bJm  on  inquiry  as  to  her  real  right  and  In- 
terest therein.  Varlons  letters  written  by 
the  hnsband  to  the  defendant  In  error  under 
dates,  respectlTdj,  of  December  19,  1S83, 
December  21, 188S,  December  26. 1898,  Janu- 
ary 2,  1894,  and  January  4,  1896,  Introduced 
In  eridence,  disclosed  and  adrlised  the  de- 
fendant in  error  that  the  wife  was  pressing 
the  husband  to  place  the  title  to  the  home- 
stead In  her,  and  that  the  harmony  of  Uie 
domestic  affairs  of  the  hnsband  was  seri- 
ously affected  by  the  persistent  demands  at 
the  wife  that  the  deed  for  the  home  prop- 
erty should  be  made  to  ber.  The  husband, 
in  such  letters,  or  some  of  them,  declared 
that  he  would  not  convey  the  property  to 
the  wife,  but  the  fact  that  the  wife  was  In- 
sisting that  the  homestead  should  be  con- 
veyed to  her  was  so  clearly  and  forcibly 
made  known  to  defendant  In  error  in  these 
letters  that  it  could  not  have  escaped  bis 
attention.  The  slightest  effort  on  his  part 
to  learn  the  true  situation  from 'the  wife 


would  have  resulted  In  full  knowledge  of 
the  equitable  rights  and  claims  of  the  wife. 
She  at  no  time  sought  or  desired  to  conceal 
her  claims  to  the  property  from  him  or  any 
one  else.  Even  though  she  should  be  deem- 
ed negligent  In  the  matter  of  failing  to  re- 
cord the  deed  made  In  1892,  yet  he  had  from 
these  letters  such  knowledge  as  made  It  In- 
cumbent upon  taim,  before  he  could  be  per- 
mitted to  deprive  her  of  property  equitably 
and  Justiy  belonging  to  her.  to  Inquire  aa  to 
her  real  right  to  a  deed  to  the  property.  In 
point  of  equitable  right  he  has  no  stand- 
point of  advantage.  She  did  not  seek  to  mis- 
lead him,  and  be  bad  such  Imowledge  as 
would  have  enabled  him  to  have  avoided 
being  misled  In  the  matter.  She  succeeded 
in  securing  the  titie  to  the  property  of 
which  she  was  justly  and  equitably  the 
owner  before  he  reduced  his  claims  to  judg- 
ment against  her  husband.  His  equity  is 
not  superior  to  that  of  the  wife.  She  did 
nothing  purposely  to  mislead  bim,  and  con- 
cealed nothing  from  him.  He  had  such  no- 
tice of  her  interests  and  rights  as  put  him 
upon  inquiry,  and  slight  diligence  would 
have  advised  him  of  the  facta  Inrolved  in 
her  claim.  She  succeeded  first  In  redncing 
her  equity  to  a  legal  basla,  and  we  cannot 
aasent  to  the  view  that  her  right  and  title 
to  the  homeatead  property  should  be  subor- 
dinated to  his  judgment  We  think  that  the 
chancellor  arrived  at  the  correct  conclusion 
aa  to  thia  branch  of  the  caae,  and  that  the 
judgment  of  the  appellate  court  sboold  have 
affirmed  the  decree  of  the  chancellor  as  to 
this  home  property. 

We  agree  with  the  conclusion  reached  by 
the  appellate  court  aa  to  the  deed  made  by 
the  husband  to  the  wife  for  the  Woodford 
county  land,  and  here  insert  with  approTal. 
the  opinion  of  the  appellate  court  as  to  that 
craiveyance:  "We  are  next  brought  to  con- 
sider the  croaa  errors  assigned  by  appellee, 
Bachael  E.  Earl,  and  determine  the  validity 
of  the  conveyance  of  the  Woodford  county 
land.  There  is  no  evidence  of  Intentional 
fraud  In  respect  to  this  conveyance.  The 
purpose  of  the  conveyance  was  to  enable  Ote 
husband  to  pay  a  debt,  which  he  did.  and 
that  was  a  laudable  and  Intimate  object 
It  is  contraded  in  support  of  the  decree  in 
this  respect  that  because  of  inadequate  price, 
and  the  nature  of  the  note  gIvHi  by  Ura. 
Karl,  the  conveyance  Is  fraudulent  We  are 
not  dtoposed  to  hold  the  price  so  far  inade- 
Quate  as  to  constitute  a  badge  of  Craod.  A 
fair  consideration  ot  the  evidence  would 
seem  to  make  the  cash  value  of  the 
acres  ¥2,500.  Which  would  be  91,250  for  the 
half  Interest  purchased  for  $l,00a  An>el- 
lee,  Bachael  B.  Earl,  paid  9500  to  cash  to 
her  husband,  and  gave  her  note  for  the  bal- 
ance, payable  when  the  land  was  sold.  The 
evidence  ahows  she  has  made  no  effort  to 
sell  the  land,  and  haa  no  Intention  of  doing 
so,  which,  we  think,  renders  the  note  pay- 
able  on  demand;  and  the  fact  if  It  be  such, 
that  the  husband  has  no  Intention  of  enfor- 


Digitized  by  Google 


Ohio) 


STATE  T.  OUILBEBT. 


1083 


eing  It  agalittt  his  wife,  Is  wholly  IneffectiTe 
against  Its  validity,  for  It  could  be  easily 
reached  by  gamlsbment  at  the  suit  ot  a  Judg- 
ment ctedltw  of  the  hnsband,  there  being  no 
question  regarding  the  Hdnncy  of  Mrs. 
Earl." 

It  follows  from  what  haa  been  said  that 
the  bin  filed  by  the  defendant  In  error  can- 
not be  sustained  as  to  either  of  the  premlsea 
In  controTersy.  The  Jndgment  of  the  aj^ 
pellate  court  and  the  decree  of  the  circnit 
court  will  th««fore  be  rerersed,  and  the 
cause  will  be  remanded  to  the  drcuit  court, 
with  directions  to  dIsiQiss  the  bill.  Beruwed 
and  remanded,  with  directions. 


<a  Ohio  Bt  175) 

ENCK  T.  QERDINO. 

(Supreme  OOurt  of  Ohio.   June  26,  1000.) 

BILL  OP  EXCEPnON&-PRESENTATION  AND 
ALLOWANCE— TIHB-GOMPUTATIOH. 

Section  ^1  of  the  Rerised  Statutes  con- 
trols in  compntiog  the  time  for  the  presentation 

and  allowance  of  a  bill  of  exceptions,  and, 
where  the  forty-fifth  day  after  the  overruling 
of  a  motion  for  a  new  trial  falls  on  Sunday,  the 
provisions  of  section  5302  of  the  Berised  Stat- 
utes are  complied  with  by  presenting  the  bill 
of  exceptions  on  the  following  day. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Pntnam  county. 

Action  between  one  Endc  and  one  Qerdlug. 
From  a  Judgment  of  the  drcnlt  court  declin- 
ing to  consider  a  UU  of  exceptions,  Bnck 
brings  error.  Judgment  vacated. 

A  motion  for  new  trial  was  OTerruled  by 
the  court  of  common  pleas  on  July  28,  1898. 
A  bill  of  exceptions  was  allowed  and  signed 
on  September  12, 1808.  The  circuit  court  de* 
dined  to  consider  the  bUl  of  exceptions,  be- 
cause the  same  had  not  been  presented  to  the 
trial  Judge  for  allowance  and  fdgnlng  as  pro- 
vided by  law.  This  petition  in  error  Is  to  re- 
verse the  Judgment  of  the  clrcolt  court  for 
the  reason  that  it  refosed  to  consider  said  bill 
of  exc^lons. 

Watt  &  Moore  and  J.  Werner,  for  plaintiff 
In  error.  John  H.  Straman  and  George  Fritz, 
for  defendant  In  oror. 

PER  CURIAM,  The  bill  of  exceptions  was 
presented  to  the  trial  Judge  for  allowance  and 
signing  on  the  forty-sixth  day  after  the  mo- 
tion was  overruled;  tliat  Is,  on  September  12, 
1898.  The  Judgment  of  the  circuit  court  was 
Tight  unless  the  forty-fifth  day,  which  was 
Sunday,  must  be  excluded  under  the  require- 
ments of  section  4951  of  the  Revised  Statutes. 
That  section  requires  that,  "imless  otherwise 
^Kclally  provided,"  the  time  within  which  an 
act  Is  required  to  be  done  shall  be  computed 
by  excluding  the  first  day  and  including  the 
last  day;  and,  if  the  last  be  Sunday,  it  shall 
be  excluded.  Section  5302  of  the  Revised 
Statutes  provides  that  a  bill  of  exceptions 
shall  be  presented  to  the  trial  Judge  five  days 
before  the  expiration  of  the  fifty  days;  but 
It  does  not  "ocherwlse  specially  provide"  as 


to  the  mode  of  computing  the  time.  Section 
^1,  therefore,  controls  in  this  case.  The 
forty-fifth  day,  being  Sunday,  must  be  exclud- 
ed from  the  count  The  bill  of  exceptions 
was  presented  to  the  trial  Judge  within  the 
time  provided  by  law.  The  Judgment  of  the 
circuit  court  \s  vacated,  and  the  cause  remand- 
ed to  the  circuit  court,  with  InstrucUons  to 
consider  the  bill  of  OEcepttoni. 


m  Ohio  at.  177) 

STATE  ex  rel.  HARRIS  v.  GnTEiBBBT, 

Auditor. 

(Supreme  Oinrt  of  Ohio.   June  26,  1000.) 

APPROPRIATIONS-OHIO  CBNTONNIAL  COUHIS- 
SION. 

There  is  no  provision  of  law  hr  which  the 
appropriation  of  f500,00a  made  by  the  last 
l^sleture  **for  the  Ohio  Oentennial  and  North- 
west Territory  Exposition,"  can  be  made  avail- 
able for  the  purpose  designated;  the  duties 
of  the  "Ohio  Opntennlal  Oommiaslon,"  created 
hr  the  act  ot  the  legidatnre  passed  April  28, 
1886,  being  advisory,  and  not  eieentive. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
Lem  P.  Harris,  for  a  writ  of  mandamus 
against  Gullbert,  state  auditor.  Demurrer  to 
answer  overruled,  and  writ  refused. 

J.  P.  Bradbury  and  J.  B.  Foraker,  for 
relator.  J.  M.  Sheets,  Atty.  Gen.,  J.  E.  Todd. 
Asst  Atty.  Gen.,  and  Smith  W.  Bennett  for 
defendant 

PER  CURIAM.  The  relator,  Lem  P.  Har^ 
ris,  secretary  of  the  Ohio  Uenteonlal  Commis* 
slon,  created  by  an  act  of  the  legislature  pass- 
ed April  26,  1898  (03  Ohio  Laws,  p.  369). 
made  a  requisition  on  the  auditor  of  state 
for  a  warrant  on  the  treasury  for  the  sum  of 
$25,  on  aa»nnt  of  services  rendered  by  him 
as  secretary  for  the  week  ending  May  1, 1900, 
to  be  paid  out  of  an  appropriation  "for  the 
Ohio  Centennial  and  Northwest  Territory  Ex- 
position," made  by  the  legislature  shortly  be- 
fore Its  adjournment  in  the  sum  of  $500,000. 
The  claim  presented  had  been  approved  by 
James  Kllbourne,  president  of  the  commis- 
sion, and  the  governor  of  the  state.  The  req- 
uisition was  refused.  The  auditor  answered, 
admitting  the  presentation  of  the  claim  and 
Its  rejection  by  him,  and  further  answered 
that  the  Ohio  Centennial  Commission  was 
appointed  by  the  governor  of  Ohio  in  pursu- 
ance of  an  act  of  the  legislature  passed  April 
20,  1898;  that  Its  powers  and  duties  were 
limited  by  that  act.  and  tiiat  Us  duties  under 
the  act  bad  long  since  ended,  prior  to  May 
1.  1000;  and  that  it  had  no  power  under 
that  act,  or  aoy  statute  of  the  state,  to  draw 
from  the  treasury  or  expend  for  any  purpose 
any  i>ortion  of  the  appropriation  "for  the 
Ohio  Centennial  and  Northwest  Territory  Ex- 
position," made  by  the  act  passed  April  14, 
1900,  the  act  In  which  the  above  appropria- 
tion is  made;  and  that  there  Is  not  now,  and 
was  not  at  the  date  of  the  requisition,  any 
fund  In  the  -treasury  subject  to  be  drawn  on 
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bj  the  commiBslon.  To  this  answer  the  re- 
lator Qemnrred.  on  the  ground  that  It  does 
not  state  Pacts  sufficient  to  constitute  a  de- 
fense. While  It  Is  not  claimed  that  there  Is 
any  specific  statute  directly  authorizing  the 
appropriation  made  by  the  act  of  April  14, 
1900,  to  be  drawn  on  or  expended  by  the  cen- 
tennial commission,  it  Is  argued  that  it  arises 
as  a  necessary  implication  from  the  act  creat- 
ing the  commission  and  the  previous  acts  aod 
resolutions  of  the  legislature.  And  It  may 
be  admitted  that  prior  to  this  act  a  clear  pur- 
pose had  been  manifested  by  the  state, 
through  its  legislature,  to  hold  such  a  cen- 
tennial, and  the  time  and  place  had  been 
designated.  The  act  recites  what  had.  been 
done,  and  the  Importance  of  the  state  being 
fully  informed  upon  the  subject  "that  the 
general  assembly  may  act  intelligently  and 
effectually  In  assisting  to  matce  the  exposl 
tlon  a  credit  to  the  state,"  and  proceeds  to  au- 
thorize the  governor  to  appoint  a  commission 
of  21  persons  for  the  purpose,  and  defines  Its 
pOTfrers  and  duties  as  follows:  "The  duties  of 
said  commission  shall  consist  In  examining 
and  acquainting  Itself  with  the  grounds  upon 
which  It  Is  proposed  that  said  exposition  shall 
be  held,  and  the  general  plans  for  their  tm- 
proTemeqt  which  should  receive  its  approval 
before  the  adoption,  aud  shall  inspect  from 
thne  to  time  such  improvements  and  make 
such  suggestions  and  recommendations  as 
shall  appear  desirable  or  necessary,  and  In  ob- 
taining Information  as  to  other  expositions  of 
like  nature  which  have  heretofore  been  held 
or  which  are  now  being  held,  and  to  obtain 
suggestions  from  the  citizens  of  this  state  as 
to  the  nature,  extent  and  character  of  the  ex- 
position which  they  desire  to  have  held,  and 
to  procure  plans  and  propositions  pertaining 
to  said  exposition  and  recommendations  and 
suggestions  generally  that  would  be  of  profit 
in  determining  what  this  state  should  do  tn 
forwarding  said  exposition.  Including  also,  in- 
vitations to  other  states,  particularly  those  In 
the  old  Northwest  Territory,  to  participate 
therein,  which  invitations  shall  be  aM>roTed 
and  endorsed  by  the  governor;  and  all  of 
which  plans,  recommendations,  suggestions, 
propositions  and  Information  said  commission 
shall  report  to  the  next  general  assembly 
within  ten  days  from  the  beginning  of  Its 
first  session.  For  the  purpose  of  paying  the 
expenses  incurred  by  said  commission  in  the 
performance  of  Its  said  duties  to  the  date  of 
Its  first  said  report  there  is  hereby  appropriat- 
ed from  the  general  revenue  fund  of  the  state 
from  any  money  not  otherwise  appropriated, 
five  thousand  dollars  which  shall  cover  all 
expenses  herein  authorized,  and  the  auditor 
of  state  shall  draw  his  warrants  on  the  state 
treasurer  In  payment  of  such  expenses  from 
time  to  time  on  vouchers  aforesaid,  which 
warrants  shall  be  paid  by  said  treasurer  out 
of  said  fund:  provided,  however,  that  noth- 
ing In  this  act  shall  be  construed  as  obligat- 
ing the  state  for  any  appropriation  for  such 
centoinlal  exposition,  or  in  any  way  as  ex- 
pressing the  sense  of  this  general  asaemblp. 


that  an  appropriation  farther  than  the  oa» 

herein  provided,  should  be  made." 

It  must  readily  occur  to  any  one  who  reads 
this  act  that  no  execntory  duties  whatever 
are  conferred  on  this  commlssloQ.  They  are 
entirely  advisory.  It  Is  to  obtain  informa- 
tion, report  to  the  legislature,  and  to  advise 
generally  "what  this  state  should  do  In  for- 
warding said  ^Eposltlon,"  and  for  this  purpose 
$6,000  was  appropriated.  There  is  no  power 
here  given  to  contract  for  any  structure,  or 
to  purchase  or  lease  any  land,  for  the  use  of 
the  exposition,  or  to  authorize  the  expenditure 
of  any  money,  other  than  the  $6,000  appropri- 
ated for  the  purpose  of  paying  the  expenses 
of  the  commission  incurred  in  the  perform- 
ance of  its  duties  under  the  act  by  which  it 
was  created. 

But  it  is  aald  the  legislature  intended  tbla 
appropriation  to  be  used  for  the  purpose  of 
promoting  the  exposition  or  It  would  not  have 
been  made,  and  it  Is  the  duty  of  the  court  to 
make  it  effective,  if  that  can  be  reasonably 
done.  The  constitution  provides  that  "no 
money  shall  be  drawn  from  the  treasnir,  ex- 
cept In  pursuance  of  a  specific  appropriation, 
made  by  law"  (article  2,  {  22);  but  there 
Is  no  law  in  this  state  designating  bow  or 
by  whom  this  appropriation  shall  be  e^)end- 
ed.  The  appropriation  evidently  contemplat- 
ed the  adoption  of  such  a  law.  And  we 
know,  as  a  matter  of  public  history,  that  a 
bill  was  Introduced  In  the  senate,  and  a  some- 
what different  one  in  the  house,  for  the  pur- 
pose of  making  the  appropriation  effective. 
The  two  houses  were  unable  to  agree,  and 
no  legislative  action  whatever  was  taken  la 
this  regard.  From  Inability  to  agree  the  mat- 
ter was  abandoned.  It  Is  argued  that  this 
negative  action  should  be  received  as  evi- 
dence that  the  legislature  determined  to 
leave  the  matter  with  the  commission  created 
in  1898.  Conceding  such  to  have  been  the 
fact,  the  objection  remains  that  no  new 
powers  were  thereby  added  to  that  commis- 
sion, and,  as  we  have  shown,  the  powers  con- 
ferred on  It  by  statute  do  not  Include  the 
power  to  provide  for  and  conduct  the  expo^- 
tlon.  But  is  it  not  more  rational  to  say  that 
a  failure  to  agree  is  no  evidence  that  they 
did  agree  on  the  very  subject  about  which 
they  differed,  and  to  Infer  that  they  ccm- 
clnded  to  leave  the  appropriation  without  any 
legislation  to  make  it  effective,  or  that  each 
branch  determined  rather  than  agree  with  the 
other  to  let  the  contennlal  fall  so  fax  as  any 
aid  from  the  state  la  concerned? 

The  fact  Is  also  pointed  to  that  the  com- 
mission Is  required  to  Inspect  from  time  to 
time  the  improvements  made  on  the  grounds, 
and  make  suggestions  and  recommendati(His 
with  reference  thereto,  as  favoring  the  claim 
that  it  may  use  the  appropriation  in  ques- 
tion. But  this  fact  seems  more  clearly  to 
distinguish  it  from  an  executive  body.  It 
does  not  consist  with  the  pn^r  use  of  lan- 
guage to  say  that  one  who  Is  authorized  to 
inspect  or  supervise  work  is  therefore  author- 
ized to  do  the  work.  It  necessarily  implies 
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that  Bome  one-  ^pe  Is  to  do  the  w<vk  thait  Is 
to  be  Inspeoted  and  aupervlsed.  To  ajvolat 
the  body  autborlzed  to  do  the  work  to  Inspect 
It  would  aflCord  no  protection  to  the  state  or 
the  centennUU.  State  t.  Oglevee,  86  ObUi  St 
324,  Is  cited  aa  a  precedent  .  Manlfeatly  It 
Is  not  Ui  point  There  a  fund  had  been  dalr 
appn^ated  1^  the  legialature  for  the  con- 
thigent  enteoaes  at  the  two  bouses,  and  it 
was  held  that,  whirae  a  fond  la  pcoTided  by 
law  for  tiie  contingent  expenaes  of  either 
branch,  the  disbursement  of  the  fond  Cor^nch' 
purposes  Is  sid3J«et  to  the  cmtnd  of  socb 
twanch. 

The  resnlt  wlU  no  doubt  be  di^dored  by 
many  of  the  people  of  the  state  who  desired 
that  the  centwnlal  annlTersary  of  her  admls- 
Blim  to  statehood-  should  be  prc^rly  com- 
memorated. But  the  fnnettons  of  this  esnut 
are  entirely  Judicial,  not  leglslattTe,  and  It 
can  hardly  be  ecpected  that  It  will,  by  a 
forced  interpretatifm  (HE  the  lawa,  do  what  the 
leslalature  had  the  power  and  oioortnnlty  to 
do,  hut  for  some  nnf wtunate  reason  failed 
to  do^  after  bavlx^  had  the  matter  undw  ooit- 
Blderatlon.  Demurrer  overruled,  and  writ  re> 
fused. 


(63  Ohio  St  a) 

BHAYTON  T.  CLEVELAND  SPECIAL 

POLICE  CO. 

(Supreme  Court  of  Ohio.    Jane  19,  1900.) 

CORPORATION— ACTION  FOR  SLANDEBr-WORDS 
SPOKBN  OF  STOCKHOLDER. 

LA  corporation  cannot  maintain  an  action 
for  slander  upon  words  spoken  solely  of  and 
concerning  an  indlviclual,  who  Is  averred  to  be  a 
stockholder  and  officer  of  the  corporation. 

2.  In  such  case,  the  corporation  cannot  main- 
tain an  action  to  recover  damages  for  conse- 
qnentjal  injuries  resulting  from  the  slander, 
without  averring  and  proving  that  the  slan- 
der was  spoken  of  the  Individual  in  direct  rela- 
tion to  the  trade  or  baslDess  of  the  corporation. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Oayaboga  county. 

Action  by  the  Cleveland  Special  Police 
Company  against  one  Brayton.  Judgment 
snstalnlng  demurrer  to  the  complaint  was 
overruled  by  tbe  circuit  court,  and  plaintiff 
brings  error.  Beversed. 

The  plaintiff's  petition  is  aa  follows:  "The 
plaintiff  says  that  it  Is  a  coriwration  duly  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  tbe  state  of  Ohio.  That  its  gen- 
eral manager  and  treasurer,  and  the  owner 
of  a  majority  of  the  stock  of  said  corporation, 
is  one  William  K.  Maher.  That  the  defend- 
ant, contriving  to  Injure  said  plaintiff,  and 
to  bring  It  into  public  ridicule,  and  destroy  its 
business,  and  particularly  to  destroy  that 
branch  of  Its  business  which  consisted  of  do- 
ing night  watching  In  and  upon  Prospect 
street  between  Perry  street  and  Case  ave- 
nue. In  the  city  of  Cleveland,  Ohio,  where 
plaintiff  had  a  large  and  profitable  busInesB, 
did  on  or  about  the  Ist  day  of  March,  189T, 
falsely  and  mallclouBly  speak  and  publish  of 
and  concerning  the  said  Wlliinm  K.  Maher, 
then  and  there  well  knowing  that  the  said 


William  K.  Maher  was  the  general  roanagar 
and  treasurer  of  said  plaintiff,  the  false  and 
malicious  words  following,  to  wit:  'Maher 
[meaning  the  said  William  K.  Maher]  Is  a 
bad  man,  a  dangerous  character,  and  under 
suspicion,  and  not  to.be  trusted.  There  was 
a  bam  burned  up  here,  and  he  is  mdex  sus- 
picion, of  setting  It  en  fire,'— then  and  there 
meaning  that  the  said  William  K.  Maher  was 
a  bad  and  dangaous  cbAracter,  and  that  he 
bad  been  and  is  guilty  of  the  crime  of  arson, 
and  was  regarded  as  guUty  of  said  crime,  in 
BO  much  that  many  of  the  persons,  neighbors, 
and  dtisens  to  whom  said  defendant  so  as 
'  aforesaid  stated  and  published  ssld  false  and 
malicious  words,  and  to  whom  the  ionocence 
and  Integrity  of  tbe  said  WUliam  K.  Maber 
were  unknown,  and  knowing  the  aforesaid 
conneetlmi  of  said  WlUlam  K.  Maber  with 
this  plaintiff,  have,  on  account  of  the  speak* 
Ing  and  publishing  of  said  telse,  malicious, 
and  defamatory  words,  from  thence  hitherto, 
suspected  and  believed  the  said  William  K. 
Maher  to  have  been  and  to  be  a  bad  and 
dangerous  character,  and  guilty  of  uson,  so 
as  aforesidd  Imputed  to  him  tbe  said  de- 
fendant and  has  suspected  and  believed  Om 
plaintiff  rftom  their  knowledge  of  tbe  con- 
nection of  said  William  K.  Maher  with  this 
plaintiff)  to  be  entlr^  unworthy  of  omfl- 
dence  and  patronage;  and  they  have  by  rea- 
son thereof,  since  that  time,  wholly  refused 
to  patronise  or  have  any  business  transac- 
tions with  tids  jAalntlff,  as  they  were  ac- 
customed to  have  prior  to  said  time,  and 
tiiat  by  reason  thereof  aald  plaintiff  has  lost 
its  large  and  profitable  business  of  night 
watching  on  Prospect  street  in  the  city  of 
Cleveland,  and  has  suffered  a  falling  off  of 
its  business,  and  has  l)een  injured  In  Its  iwos- 
pects  and  good  wlIL  Plaintiff  says  that  by 
reason  of  the  premises  it  has  been  Injured  to 
its  damage  In  the  sum  of  ten  thousand  dol- 
lars. Wherefore  plaintiff  prays  Judgment 
against  said  defendant  In  the  sum  of  ten 
thousand  dollars  and  costs  of  suit."  To  this 
petition  the  defendant  demurred  on  the 
ground  that  It  does  not  state  facts  suflBdoit 
to  constitute  a  cause  of  action.  The  demur- 
rer was  sustained  In  tbe  common  pleas  court, 
and,  the  plaintiff  not  desiring  to  amend  cx 
furtlier  plead,  judgment  was  rendered  for 
the  defendant.  Tliis  Judgment  was  reversed 
In  the  clrenlt  court,  and  plaintiff  below  filed 
this  petition  In  error  to  reverse  that  judg- 
xamt 

Oonlder,  Holding  &  Masten,  for  plaintiff 
in  error.  Johnson  &  Dunlap,  for  defendant 
In  error. 

DAVIS,  J.  (after  stating  the  facts).  The 
petition  In  this  case  may  be  considered  from 
two  points  of  view.  It  may  be  regarded  as 
an  action  In  slander,  or  as  an  action  to  re- 
cover damages  for  consequential  Injuries  re- 
sulting from  an  alleged  slander  upon  a  thlrt^ 
person.  On  the  first  reading  It  would  seem 
that  the  pleader  regarded  the  slanderous 
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words  as  aflFectliig  the  plalntliff  directly,  and 
Drought  the  action  upon  the  theory  that  the 
plaintiff  bad  been  slandered  touching  its 
business-  If  we  interpret  the  petition  in  this 
way,  the  action  cannot  be  sustained.  Al- 
though a  corporation  may  sue  for  a  slander 
upon  It  In  the  way  of  Its  bnsinesB  or  trade. 
It  cannot  sue  for  a  slander  upon  one  of  its 
stockholders  or  officers.  If  tbe  slander  be  not 
In  direct  relation  to  the  trade  or  business  of 
the  corporation,  because  the  rlf^t  of  action 
is  personal,  and  is  confined  strictly  to  the  per- 
son of  whom  the  slanderous  language  was 
uttered.  This  la  especially  so  when  the 
words  Impute  to  the  individual  a  crime,  as  in 
this  case.  Newell,  Defam.  360;  State  v.  Cin- 
cinnati Pertlllwr  Co.,  24  Ohio  St  611.  The 
words  here  charged  were  spoken  of  Maher 
and  of  blm  alone.  It  Is  not  alleged  that  they 
were  spoken  of,  or  In  connection  with,  the 
plaintiff  or  its  business.  So  that  the  plain- 
tiff could  not  maintain  this  action  as  an  ac- 
tion for  slander. 

When  we  regard  the  case  In  the  other  as- 
pect. It  Is  not  so  easy  to  formulate  a  general 
rule  for  all  cases,  although  the  general  prin- 
ciples Involved  are  clear  enough,  and  we 
readily  reach  a  satisfactory  conclusion  as  to 
tbe  case  at  bar.  In  general,  every  man  must 
be  taken  to  be  answerable  for  the  necessary 
conseQuences  of  his  own  wrongful  acts;  and 
so  also  If  the  result  Is  so  clearly  the  natural 
outcome.  In  sequence,  that  be  ought  to  have 
contemplated  It  when  he  spoke  tbe  words, 
whether  he  actually  did  so  or  not.  No  good 
reason  appears  why  these  principles  should 
not  be  applied  to  the  consequences  of  words 
spokeo  as  well  as  of  thiugs  done.  And  this 
would  seem  to  be  the  law  whether  the  words 
were  actionable  slander  or  not.  This  seems 
to  be  the  foundation  of  the  decision  in  Hid- 
ing T.  Smith,  1  Exch.  DIv,  01,  which  Is 
the  authority  upon  which  the  circuit  court 
reversed  the  judgment  of  the  common  pleas. 
But  tbe  circuit  court  misconceived  the  scope 
of  the  case  cited,  and  misapplied  it,  as  we 
(hluk,  In  the  decision  of  this  case.  Hiding  v. 
Smith  was  an  action  by  husband  and  wife 
to  recover  for  language  Imputing  unchastlty 
to  tbe  wife.  As  tbe  words  were  not  action- 
able per  se,  and  it  appeared  on  the  trial  that 
tlicre  Wits  no  special  damage  to  the  wife,  she 
was  dismissed  from  the  case  upon  tbe  appli- 
cation of  the  counsel  for  the  i)lalntiCfs,  and 
the  case  proceeded  as  the  aclion  of  the  hus- 
band alone.  The  allegation  was  that  tbe 
wife  assisted  her  husband  In  tbe  conduct  of 
bis  business,  and  that  the  words  complained 
of  were  falsely  and  maliciously  spoken  of  tbe 
wife  "in  relation  to  tbe  business,"  whereby 
the  plaintiff  was  hijured  in  his  credit  and 
business.  It  was  held  that  in  such  a  state  of 
facts  the  husband  might  recover.  It  will  be 
observed  that  the  w^ife  bad  no  right  of  ac- 
tion whatever,  and  that  the  husband's  right 
depended  wholly  on  the  fact  that  the  de- 
.  famatory  words  were  spoken  of  the  wife  dis- 
tinctly in  relation  to.  and  In  connection  with. 


'  tbe  bnsband'B  business,  and  in  relation  to  tbe 
wife's  conduct  as  an  assistant  In  aucb  bad- 
ness. Tbe  petition  now  before  us  fallB  v&rj 
far  short  of  presenting  sucb  a  case  as  was 
decided  In  Riding  v.  Smith.  It  discloses  that 
tbe  words  were  qwken  of  Maber  without  so 
much  as  a  remote  allusion  to  the  plaintiff  or 
ita  business.  It  does  not  show  that  they  were 
spoken  in  a  conversation  of  or  concerning  the 
plaintiff,  or  of  its  business,  or  of  Maher's  re- 
lation thereto.  It  Is  true  that  it  la  alleged 
that  the  words  were  ^oken  of  Uaber  know- 
ing that  he  was  treaanrer  and  general  man- 
ager of  tbe  plaintiff;  but  that  Is  by  no  means 
an  avermoit  that  the  words,  which  only  im- 
port a  charge  against  Maher's  personal  cSmt- 
acter.  were  spoken  In  direct  relation  to  the 
plaintiff's  business  and  to  Ifaher's  connection 
therewith.  The  court  of  common  pleas,  there- 
fore, properly  sustained  tbe  demurrer  to  the 
petition,  and  properly  gave  judgment  for  the 
defendant,  and  the  reversal  of  that  Judgment 
by  the  circuit  court  was  erroneous.  Tlie 
judgment  of  tbe  circuit  court  Is  reversed,  and 
that  of  the  common  pleae  affirmed. 


(«S  Ohio  St.  88) 
OOGOSHAL  T.  MARINE  BANK  CO. 
(Supreme  Oonrt  of  Ohio.   June  19,  1900.) 

VENDOR  AND  PURCHASER— INTEREST  OF  PAR- 
TIES—ATT  ACH  UBNT. 

1.  The  interest  of  the  vendee  of  land  before 
conveyance  is  an  eauitable  estate  in  the  land, 
equal  to  the  amount  of  tbe  purchase  money 
paid,  and  which,  upon  full  payment,  may  ripen 
into  a  complete  equity,  ratftling  him  to  a  con- 
veyance of  the  legal  title  according  to  the  terms 
of  the  contract,  and  It  la  of  these  rights  that 
notice  is  given  to  all  the  world  by  the  posses- 
sion of  the  vendee. 

2.  Tlie  interest  of  the  vendor  is  not  that  of 
a  mere  naked  trustee  for  the  vendee,  but  be 
holds  not  only  the  legal  title,  but  a  beneficial 
estate,  in  tbe  lands  to  tbe  extent  of  unpaid  pnr- 
chase  money. 

3.  Such  interest  of  tbe  vendor  is  subject  to 
levy  by  attachment  on  the  land,  and  it  is  not 
essential  that  garnishee  process  be  served  on 
the  vendee. 

4.  Where,  io  such  suit,  the  creditor  in  attach- 
ment obtains  judgment  against  the  defendant, 
and  in  proper  time  begins  an  action  to  marshal 
liens  and  sell  the  attached  property  to  satisfy 
the  same,  his  right  to  bave  his  lien  enforced 
will  not  be  affected  by  the  fact  that  no  order 
of  aale  of  the  property  was  entered  In  the  at- 
tachment anit. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Cuyahoga  county. 

Action  by  the  Marine  Bank  Company 
against  Carrie  Drake  Coggshal  and  others. 
From  the  Judgment  of  tbe  circuit  court  In  fa- 
vor of  plaintiff,  defendant  Coggshal  brbiga 
eiTor.  Affirmed. 

As  stated  by  counsel  for  plaintiff  in  error, 
the  case  below  was  this:  The  case  was  be- 
gun by  the  defendant  In  error  in  the  court  of 
common  pleas  to  subject  land  to  the  payment 
of  an  attachment  lien.  That  court  decided 
against  the  plaintiff,  dismissing  its  petition. 
Appeal  was  taken  to  the  cbccult  court,  where 
a  decree  was  rendered  In  favor  of  tbe  plain- 
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tiff,  defendant  In  error^  against  the  plaintiff 
In  error,  who  was  defendant  below.  The  peti- 
tion alleged,  in  substance,  that  the  plaintUT, 
the  Marine  fiank  Company,  on  October  31. 
1803,  brought  an  action  against  the  defendant 
F.  W.  Goakes,  accompanied  by  an  attach- 
ment, which  was  levied  on  land  in  petition 
described;  that  afterwards  a  judgment  in 
the  attachment  suit  was  obtained  against  the 
defendant;  that  by  reason  of  otber  Uens  no 
sale  of  the  propertr  could  be  had;  and  prayed 
that  certain  defendants  might  set  up  thdr 
liens,  and  that  the  property  be  subjected  ta 
the  payment  of  the  judgment  whtch  had  been 
obtained  in  the  attachment  suit  and  coats. 
The  defendant  Carrie  Drake  Coggshal  filed  an 
answer  stating  that  in  February,  1808,  she 
bought  the  real  estate  In  the  petition  de- 
scribed under  a  land  contract  from  the  de- 
fendant Goakes  for  ^400;  that  before  Octo- 
ber 31,  1893,  she  had  taken  excIuslTe  posses- 
sion of  the  premises,  and  occupied  the  same 
under  the  contract  at  the  time  the  attach- 
ment was  levied;  that  prior  to  the  attachment 
she  had  paid  ¥600  of  the  consideration  money 
to  said  Goakes,  and  owed  the  balance,  $3,800. 
She  alleged  that  she  was  the  owner  of  the 
property  and  in  possession  of  It  and  denied 
that  the  plaintiff  acquired  any  lien  thereon  by 
the  attachment.  Plaintiff  In  its  reply  denied 
each  and  every  allegation  of  the  answer. 
The  decree  of  the  circuit  court,  so  far  as  im- 
portant to  state  In  this  connection,  Is  as  fol- 
lows: "This  case,  coming  on  to  be  heard, 
was  submitted  to  the  court  upon  the  plead- 
ings, exhibits,  and  evidence,  and  was  argued 
by  counsel;  and  the  court,  being  fully  advised 
in  the  premises,  find  that  on  and  prior  to  Feb- 
ruary 1,  1893.  the  real  estate  in  the  petition 
described  was  owned  by  the  defendant  F.  W. 
Goakes,  who  on  that  date  sold  and  agreed  in 
writing  to  convey  the  same  to  the  defendant 
Oarrle  Drake  Coggshal,  as  In  her  answer  set 
forth,  tw  tiie  sum  of  $4,400.  whereof  9600 
became  due  iiDd»  said  contract  and  was  paid 
by  her  to  the  said  Goakes  iirfor  to  October  SI, 
laes.  and  the  balance  of  said  money,  $8,800, 
was  then  owing  by  her  to  Bald  Goakea,  bnt 
not  doe;  that  prior  to  October  81.  1893,  un- 
der and  paranant  to  the  terms  of  aald  con- 
tract, said  Coggshal  took  poasesabm  of  aald 
j^mnlses,  and  ban  continuously  ever  since  oc- 
cupied the  same;  that  on  October  81, 18B8,  as 
in  the  petition  alleged,  the  said  premises  were 
duly  attached  In  the  action  mentioned  In  the 
petltl<ai,  whoebt  the  plaintiff  herein  waa 
plaintiff,  and  the  defendant  herein  V.  W. 
Qoalrea  waa  defendant;  and  aftwwarda.  at 
the  AiwU,  1SP4^  tenn-  of  the  common  pleas 
court  of  tbla  county,  th»  plaintiff  In  mid  afi- 
tion  duly  reeorered  a  ivdgmeat  against  said 
Goakes  for  the  sum  of  $264.78,  but  no  oxdn 
to  sell  aald  attached  property  was  Uien  or  at 
any  time  made  by  said  court;  the  said  Judg- 
ment and  costs  stUI  remain  uiQMdd.  The 
court  further  And  that  by  vlrtae  of  said  at- 
tachment the  plaintiff  acqalred  and  stlU  has 
a  lien  on  the  equitable  Int^ests  of  said  Gtoak- 
es  In  said  premises  to  the  extent  of  the  piv^ 


chase  money  stUl  owing  to  him  by  said  Cogg- 
shal at  the  date  of  said  attachment,  and  has 
a  right  to  have  said  premises  sold  to  pay  said 
judgment  and  costs."  The  court  also  found 
the  amount  due  plaintiff,  the  amount  of  coats 
in  the  attachment  suit,  and  ordered  the  same 
paid  In  five  days,  and  in  default  of  payment 
that  the  premises  be  sold,  and  from  the  pro- 
ceeds there  be  paid  the  costs;  then  to  said 
Coggshal  the  sum  of  $600.  with  Interest;  then 
the  amount  due  the  bank;  and  the  balance  be 
brought  into  court  Thereupon  the  cause  was 
ordered  remanded  to  the  court  of  common 
pleas  to  carry  the  judgment  into  effect  Mrs. 
Coggshal  excepted,  filed  a  motion  for  new 
trial,  whtch  was  overruled,  and  now  comes 
with  petition  in  error  asking  a  reversal. 

Dickey.  Brewer,  Bentley  &  itcGowan,  for 
platotlff  in  error.  W.  C  McFarland.  for  de- 
fendant In  error. 

SPEAB,  J.  (after  stating  the  facts).  Two 
propositions  are  urged  by  plaintiff  in  error 
In  support  of  her  claim  that  the  judgment  of 
the  circuit  court  should  be  reversed:  (1) 
Where  the  owner  of  land  sells  it  receives  a 
part  of  the  consideration,  and  agrees  In  writ- 
ing to  convey  on  payment  of  the  balance,  and 
pute  the  vendee  in  possession,  the  purchaser 
becomes  the  owner  of  the  land,  baring  such 
title  as  would  descend  to  his  heirs,  and  not 
to  his  legal  representatives,  the  vendor  re- 
toJnlng  only  the  naked  legal  title,  which  he 
holds  in  trust  for  the  vendee,  with  a  lien  upon 
the  land  for  the  unpaid  purchase  money, 
which  Is  personal  property,  and  hence  the  in- 
terest of  the  vendor  cannot  be  attached  in  a 
suit  at  law  by  merely  levying  on  the  land 
without  garnishment.  (2)  Even  If  snch  levy 
of  attachment  creates  a  lien,  it  ceases  unless 
there  Is  an  order  for  the  sale  of  the  property 
while  the  case  remains  on  the  docket 

1.  That,  in  such  case,  tbe  vendee  la  the 
benefldal  owner  to  the  extent  of  the  pur* 
chase  money  paid,  and  that  the  vendor  holds 
the  legal  title  in  tmst  for  the  purchaser,  Bub> 
ject  to  the  duty  -of  ccmveying  the  legal  title 
on  compliance  with  the  terms  of  tiie  contract 
by  tbe  vendee,  is,  we  sappote,  not  disputed 
anywhere.  The  posltUm  of  the  vmdor  Is 
sometimes  described  as  that  of  a  trustee,  and 
it  is  declared,  here  and  therei  that  tbe  lands 
of  a  cestal  que  tmst  cannot  be  taken  for  the 
debts  of  the  tmstee.  And  this,  we  suppose, 
is  not  disputed  anywhere.  And  so.  In  a  num- 
ber of  cases,  some  early  ones  in  this  state, 
and  some  In  otha  Jurisdictions,  ct^or  is  gl-ven 
to  the  con4duBton  tiiat  the  mle  applies  In  aU 
cases  of  vendor  and  vendee.  Maidey  v.  Hunt 
1  Ohio.  2S8k  Is  a  case  of  this  diaracter.  One 
Li^  had  contracted  to  sell  land  to  one  Har- 
man.  The  latter,  for  a  raluable  oonslderar 
tlon  and  in  good  faith,  uid  before  reotiTlng 
a  deed,  sold  all  his  right  and  interest  In  ttie 
land  to  Uanley.  Afterwarits  Hunt  recovered 
a  jodfl^ent  at  law  against  Harman.  and  aft- 
er the  Judgment  Lay  oonreyed  to  Harman  and 
lie. to  Uanley.  SborOy  af^.  Hunt  sued  out 
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execatlon  against  Harman,  and  caused  it  to 
be  levied  on  the  land,  and  was  proceeding 
to  sell  it.  The  question  was  whether  or  not 
the  land  could  thus  be  sold  on  execution. 
The  court  held  that  It  could  not  be,  observing 
that  **it  would  be  productive  of  much  mts- 
chief  aad  Injustice  to  make  trust  estates  li- 
able to  Judgments  against  the  trustee.  Such 
a  principle  never  has  been,  and  we  trust 
never  will  be,  recognized  in  Ohio.  From  the 
momeut  Harman  contracted  In  good  faith  to 
sell  the  land  to  Manle7  for  an  adequate  con- 
sideration, he  became  a  trustee  for  Manley, 
and  the  land  ceased  to  be  liable  for  bis  debts 
on  after-acquired  Judgments.  It  then  became 
liable  In  equity  to  tbe  debts  of  Manley,  and 
the  purchase  money,  if  any  part  of  it  remain- 
ed unpaid,  might  be  reached  in  the  same  way 
by  the  creditors  of  Harman."  The  gist  of 
this  decision,  it  will  be  especially  noted.  Is 
that  the  land  cannot  be  sold  on  execution, 
but  creditors  of  the  vendor  might  reach  any 
purchase  money  remaining  unpaid  in  equity. 
The  rule  that,  when  lands  have  been  sold, 
the  vendor  becomes  a  trustee  for  the  vendee, 
and  the  land  ceases  to  be  liable  for  the  debts 
of  the  vendor  on  after-acquired  Judgments,  la 
approved  In  Butler  v.  Brown's  Heirs,  5  Ohio 
St.  211;  but  tbe  court  also  gives  effect  to  the 
last  sentence  of  the  opinion  In  the  Manley 
Case,  and  holds  as  the  law  of  the  case  that 
"the  vendee  of  a  Judgment  debtor  who  has 
not  paid  the  purchase  money,  but  has  re- 
ceived a  conveyance  from  tbe  Judgment  debt- 
or, cannot  sustain  a  bill  to  quiet  his  title  as 
against  the  purchaser  of  the  land  under  a 
Judgment  rendered  after  the  contract  of  sale, 
unless  he  has  paid  or  brings  into  court  tbe 
purchase  money."  It  seems  apparent  that 
tbe  general  language  of  the  opinion  in  tbe 
Manley  Case  Is  somewhat  qualified  by  tbe 
Judgment  rendered  In  tbe  Butler  Case. 

We  are  of  opinion  tbat  the  broad  language 
of  the  earlier  cases  and  of  some  text-books 
is  not  In  accord  with  latw  holdings,  nor  with 
reason.  The  misapprehension  arises,  as  we 
think,  in  assuming  that  the  vendor  Is  a  mere 
naked  trustee.  Such  In  reality  Is  not  his  po- 
sition. Hl)3  lefEsl  title  would,  at  common  law, 
have  been  sufficient  to  maintain  ejectment, 
under  the  rule  that  In  general,  the  legal  title 
most  prevail.  And  such  is  the  law  now  in 
many  of  the  ststes.  and  la  the  rale  of  the 
United  States  supreme  court.  10  Am.  ft  Eng. 
mic  Law.  498;  Burnett  t.  Caldwell,  9  WaU. 
280.  1ft  li.  Bd.  712.  Nor  do  w«  know  of  any 
mle  In  this  state  which  would  defeat  eject- 
ment the  vendor  where  the  vendee  Is  In 
defiralt,  at  least  whore  he  has  wholly  deftult- 
ed.  Bhowen  Bmer7*B  Lessee,  16  Ohio, 
3M.  These  considerations  have  an  Important 
bearing  opon  the  character  of  the  vendor's 
Interest  In  the  land,  for  It  would  be  a  strange 
■ItnatUm  to  find  a  party  clothed  with  tafH- 
dent  tlUe  to,  and  Interest  In,  land  to  con- 
stitute the  basis  of  an  efectment  to  recover 
Its  possession,  and  yet  not  sufficiently  tbe 
owner  to  permit  execution  or  attachment 
against  the  aame  land-  b7  bin  credltora.  Tbe 


rule  nndoebtedly  Is  that  while,  in  a  general 
sense,  the  vendor  holds  tbe  legal  title  in  trust, 
yet  so  long  as  any  purchase  mon^  remains 
unpaid  he  still  retains  a  personal  right  and 
interest  In  the  land,  and  cannot  be  compelled 
to  part  vrith  the  title  except  «pon  full  com- 
pliance by  the  purchaser  with  the  term«  of 
the  contract  The  parties  deal  at  arm's 
length,  and.  In  such  drcnmstances,  do  not 
stand  In  relation  of  trustee  and  cestui  que 
trust.  The  attitude  of  the  parties  is  well 
stated  In  Jaeger  v.  Hardy,  48  Ohio  St.  335, 
B7  N.  E.  863,  to  the  effect  that  a  vendor's  hi- 
tereat  before  conveyance  "is  the  legal  title, 
and  a  beneficial  estate  in  the  lands  to  tbe 
extent  of  the  unpaid  purchase  money."  while 
that  of  the  vendee  ts  "an  equitable  estate  in 
the  land  equal  to  the  amount  of  the  purchase 
money  paid  by  him,  and  which,  upon  full 
payment,  may  ripen  into  a  complete  equity 
entitling  him  to  conveyance  of  the  legal  tlUe 
according  to  tbe  terms  of  tbe  contract" 
This  language  cannot  be  reconciled  with  the 
proposition  that  the  purchaser  Is  tbe  fall  own- 
er and  the  vendor  a  mere  naked  trustee,  and 
if  we  adhere  to  the  principle  above  quoted, 
as  we  nrast,  the  latter  proposition  must  fhil. 
Every  Just  right  of  the  vendee  Is  protected 
by  the  rule  that  bis  ownership  extends  to  tbe 
amount  of  tbe  purchase  money  paid,  and  tbe 
right  to  receive  a  deed  upon  payment  of  the 
balance  of  the  purchase  money  In  ctNoapllance 
with  the  contract.  Possession  by  the  pur- 
chaser gives  notice  of  bis  right  to  all  the 
world,  and  of  nothing  more.  Becord  title  be- 
ing In  the  vendor,  his  creditors  are  justified 
in  treating  the  land  as  his,  save  only  as  to 
the  rights  at  the  vendee,  and.  so  long  as  the 
latter  Is  protected  In  bis  rights  nnder  tbe 
contract  and  his  possession,  he  cannot  rea- 
sonably object  to  creditors  of  the  vendor  col- 
lecting their  debts;  tbe  spirit  of  our  law 
b^ng  that  every  man  should  pay  his  honest 
debts,  and  that  strangers  should  not,  with- 
out ground,  Interpose  to  prevRot  collection. 

It  Is  stated,  at  least  Inferentlally,  hy  coun- 
sel for  plaintiff  in  error  hi  their  brief,  that 
ttte  levying  of  an  attachment  stands  upon  the 
same  footing  aa  that  of  an  erecution.  and 
they  cite  Shorten  v.  Drake,  88  Ohio  St.  76, 
as  supporting  the  proposition;  and  they  argue 
that  bad  tbe  land  be»  levied  on  by  execution, 
and  the  land  sold  under  the  levy,  the  pmv 
ehaaer  would  get  no  right  nor  title,  legs!  or 
equltftble.  It  la  not  necoassry  for  the  pur- 
poses of  this  case  to  combat  the  concloslon  of 
counsel,  for  the  sale  ordered  la  not  apon  at- 
tachment (NT  executitm,  but  is  sought  In  the 
way  suggested  In  the  Manley  Case  and  adopt- 
ed In  tbe  Butler  Case.  via.  an  equitable  pro- 
ceeding. But,  however  ttiat  may  be,  the 
proposition  la  hot  in  acc6rd  with  the  fi(ddlnga 
in  a  number  tif  Ohio  cases.  Puka'a  Lessee 
T.  MtUer,  9  Ohio,  106;  Bcribnei'i  Lessee  t. 
Lockwood,  Id.  184;  Palne's  Lenee  t.  Moore- 
land,  IS  Ohlo^  43S;  Mlnnfl  t.  Morse,  Id.  B6S. 
These  cases  sustain  the  proposition  that  tbe 
Interest  of  a  vendor,  while  any  of  tbe  pur- 
duae  money  remains  unpaid,  ia  one  subjeet 
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to  levy  by  attachment  or  execution.  And 
this  conclusion  Is  warranted  by  our  statute. 
Admittedly  the  vendor  has  an  Interest  In  the 
land  of  some  character,  equitable  In  Its  na- 
ture. If  you  please,  but  eQultable  Interests  In 
land  are  by  our  legislation  treated  as  real 
eslate.  The  statute  (Rev.  8t  i  6624),  which 
directs  the  mode  of  executing  an  attachment, 
requires  the  officer  "to  attach  the  lands";  In 
other  words,  the  real  estate.  Bnt  the  case 
of  LefCeraon  v.  Dallas,  20  Ohio  St.  68,  Is  di- 
rectly iu  point  It  Is  there  held:  "A  contract 
for  the  sale  of  real  estate  does  not  of  Itself, 
free  the  land  from  the  lien  of  Judgment 
against  the  vendor.  It  Is  the  payment  of  the 
purchase  money  which  entitles  the  purchaser 
to  protection  in  equity,  and  to  the  extent  that 
the  pnrchase  money  remains  unpaid  when  the 
lien  attaches  the  land  will  be  held  bound." 
It  would  seem  nnnecesaary  to  pursue  the  snb- 
ject  further,  but  see,  also,  Ranney  v.  Hardy, 
43  Ohio  St  1S7,  and  Jaeger  v.  Hardy,  supra. 

But  it  Is  insisted  that  the  question  here 
discussed  Is  controlled  by  the  consideration 
that  the  Interest  of  the  purchaser,  in  case  of 
death,  would  descend  to  the  heirs,  and  not  to 
the  legal  representative,  while,  In  case  of 
death  of  the  vendor,  his  Interest  would  pass 
to  his  legal  representative,  anu  not  to  his 
heirs.  It  Is  true  that  under  our  statutes,  an 
equity  In  lands  may  be  the  subject  of  devise, 
and  a  perfect  equity  In  lands  held  by  an  In- 
testate passes  to  his  heirs  by  descent;  and  It 
Is  true,  further,  that  by  force  of  the  statute, 
money  due  as  purcbase  money  passes  to  the 
personal  representative,  and  he  may,  upon  re-' 
celpt  of  It  obtain  authority  to  deed  to  the 
purchaser.  So,  too,  the  irarsonal  representa- 
tive may.  In  case  the  personal  property  Is 
insufficient  to  pay  all  debts,  resort  to  all  real 
estate  In  which  the  Intestate  had  an  Interest 
In  order  to  make  up  the  deficiency.  The  au- 
thority given  la  to  sell  the  real  estate,  and 
that  Is  the  Interest  one  has  In  lands,  tene- 
ments, or  hereditaments.  This  may,  under 
the  statute,  be  legal  or  equitable  or  both,  al- 
though under  our  former  practice  the  test 
was  that  If  It  be  such  an  Interest  as  could 
be  enforced  In  a  court  of  law  It  was  legal 
Interest  or  estate,  bnt  If  such  as  could  be 
enforced  only  In  a  court  of  chancery  It  was 
an  equitable  Interest  or  estate.  But  the  in- 
stances above  given  are  only  example,  of 
-which  many  are  found  In  tbe  course  of  the 
law,  where  for  some  purposes  real  estate  is 
treated  as  personalty,  and  personalty  as  real 
estate.  In  general  these  rules  are  resorted 
to  In  order  to  the  more  easily  work  out  the 
rights  of  the  parties  In  respect  to  descents 
and  distributions,  and  the  more  convenient 
administration  of  estates  of  intestates,  but 
they  cannot,  we  think,  be  regarded  as  chan- 
ging the  essential  character  of  the  different 
kinds  of  estates  in  land;  nor  do  they,  as  we 
ttaiiik,  support  the  contention  urged  by  coun- 
sel, that  the  Interest  of  the  vendor  In  this 
case  la  such  as  to  be  beyond  the  reach  of 
levy  by  execution  or  attachment 
S7  N.a-60 


2.  Tbe  proposition  that  even  if  the  attach- 
ment created  a  lien.  It  ceased  becanse  no  or- 
AtT  of  sale  was  entered  while  tbe  case  re- 
mained on  the  docket  would  seem  to  be  an- 
swered by  Llebman  v.  Ashbacker,  36  Ohio 
St  91,  and  cases  there  cited.  At  all  eventa, 
we  do  not  think  the  jmint  well  taken.  The 
case  at  bar  was  a  suit  to  marshal  liens  and 
subject  the  land  to  the  bank's  claim.  The 
Judgment  of  the  circuit  court  In  legal  effect 
simply  subjected  tbe  purcbase  money  remain- 
ing due  to  the  payment  of  tbe  bank's  Judg- 
ment protecting  tbe  plaintiff  In  error  as  to 
the  amounts  previously  paid,  a.ai  the  Judg- 
ment will  be  affirmed. 


«3  Oblo  St.  101) 
UYERS  et  al.  v.  JENKINS. 
(Supreme  Conrt  of  Ohio.    June  19.  1900.) 

APPBAIj— REiCORD— INDEPBNDBNT  OaDBR  09 
ODD  FBIXOWS— LIABILITY  FOR  SICK  BEN- 
EFITS—RIGHTS  OF  MEMBER— BNFORCBMKNT 
—APPEAL  TO  COURT— WAIVER  OP  RIOHT. 

1.  A  bill  of  exceptions  la  included  in  what  art 
called  "original  papers"  in  section  6716,  B«T. 
St. 

2.  Where  tbe  joaroal  shows  that  a  demurrer 
waa  argued  by  coauBei,  heard  and  decided  by 
the  court,  and  such  demurrer  bears  the  file 
mark  of  the  clerk,  it  will  be  held  to  have  been 
filed,  even  though  the  clerk  baa  failed  to  enter 
Buch  filing  upon' the  appearance  docket 

3.  The  members  of  a  lodge  of  tbe  Independ- 
ent Order  of  Odd  Fellows  are  not  liable  to  an- 
other memt>er  of  the  same  lodge  for  sick  ben- 
efits, unless  there  is  some  law  of  the  order 
expressly  making  them  so  liable.  The  ohllga- 
tion  to  pay  alck  benefits,  as  the  laws  of  the  or- 
der in  this  state  stood  In  the  year  1890,  rested 
alone  upon  the  lodge,  and  not  upon  the  mem- 
bers or  officers  thereof. 

4.  When  a  member  of  such  order  datms  to 
be  entitled  to  sick  benefits,  be  must  -seek  his 
remedy,  Id  the  first  Instance,  In  the  lodge  and 
the  tribunals  of  the  order,  and  the  determina- 
tion of  the  matter  by  such  lodge  and  tribunals, 
in  snbstantial  accordance  with  the  laws  of  the 
order,  will  be  final  and  conclosiTe  of  the  right 
to  receive  snch  benefits. 

5.  If  the  lodge  refuses  or  neglects  upon  proper 
demand  to  have  the  right  to  auch  benefits  de- 
termined in  sabstantial  accordance  with  the 
laws  of  the  order,  or  refuses  to  pay  such  bene- 
fits after  the  same  have  been  awarded  to  such 
member,  then  such  member  may  sue  in  the  civil 
courts  for  the  recovery  of  such  benefits. 

6.  Where;  in  a  proceeding  in  a  lodge  in  sub- 
stantial accordance  with  Its  laws,  it  is  deter- 
mined that  such  member  has  no  right  to  sick 
benefits,  and  tbe  member  appeals  to  tbe  next 
hl^er  tribonal  in  the  order,  and  the  lodge  foi^ 
nlshes  Urn  a  propw  transcript  of  thi;  proceed- 
ings, and  be  fails  to  secure  a  hearing  of  bis  ap* 
peal  by  reason  of  bis  own  negligence,  or  by  rea- 
son of  the  negligence  of  such  higher  tribunal 
or  some  oflicer  thereof,  snch  failure  to  secure  a 
hearing  on  bis  appeal  will  not  entitle  him  to  sue 
the  lodge  for  snch  benefits  in  the  ciril  conrta. 

7.  A  contract  in  advance  to  renounce  and 
waive  one's  right  to  appeal  to  tbe  courts  for 
the  redress  of  wrongs  Is  void  and  of  no  effect 

(Syllabus  Iv  the  Cotnt) 

Brror  to  circuit  court  licking  county. 

Action  by  Albert  B.  Lucas  against  Myers 
and  others,  officers  of  the  Olive  Branch 
Lodge,  No.  34,  Independent  Order  of  Odd 
Fellows,  individually  and  as  snch  officers. 
On  the  death  of  Lucas,  administrator.  Jenk- 
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hu  was  Bubitltated.  and  tlie  Olive  Branch 
Lodge  was  made  a  party  defendant  Jndg- 
ment  for  plaintiff  wrb  affirmed  by  tiie  drcnlt 
conrt.  and  defendants  bring  error.  Berersed. 

On  December  30,  1892,  Albert  B.  Lucas, 
then  In  full  life,  but  since  deceased,  began 
his  action  against  persons  holding  the  offices 
of  noble  grand,  rice  grand,  secretary,  treas- 
nrer,  and  trustees  of  Olive  Branch  Lodge, 
No.  34.  Independent  Order  of  Odd  Fellows, 
Individually  and  as  such  officers.  After* 
wards  an  amended  petition  was  filed,  and  said 
Olive  Bruich  Lodge  was  made  a  party  de- 
fendant The  action  was  brought  for  the  re- 
covery of  sick  benefits  at  $4^  per  we^  from 
October  1, 1800,  to  the  date  of  the  enmnence- 
ment  of  the  action;  the  plaintiff  claiming 
that  he  was  a  member  In  good  standing,  and 
disabled  by  sickness  not  caused  by  improper 
conduct  on  his  part,  during  that  period.  The 
amended  petition  states  that  the  said  de- 
fendants and  the  other  members  of  said  lodge 
are  assodated  together  for  the  pnrpose  fol- 
lowing: "Hie  object  of  said  lodge,  as  stated 
In  their  laws,  is  to  foster  universal  brother- 
hood among  men,  to  administer  relief  and 
sympathy  to  Its  members,  and  to  assist  them 
In  distress,  help  them  In  want,  and  counsel 
them  In  dlfflcnlty;  that  the  qneattons  Involved 
In  this  case  are  <^  a  common  and  general  In- 
terest to  many  persons;  that  the  real  par- 
ties In  interest;  oilier  than  those  mentioned 
as  defendants,  are  very  nnmerons,  consisting 
of  about  200  members,  and  It  Ib  Impracticable 
to  bring  them  all  before  the  conrt;  the  said 
defendants  ought,  and  the  court  by  Its  order 
ought  to  require  them,  to  defend  for  the  ben- 
efit of  all;  that  among  the  laws  which  govern 
■aid  order,  and  which  Is  blndUig  upon  the 
said  branch  lodge,  is  one  which  provides  that 
each  beneficial  member  la  good  SFtanding, 
who  shall  be  disabled  by  sickness  ot  Injury 
to  his  person,  which  prevents  him  from  fol- 
lowing some  legitimate  business,  provided 
said  slclcness  or  Injury  shall  not  have  been  oc- 
casioned 1^  his  own  Improper  conduct  and 
who  shall  have  Ijeen  a  member  of  said  lodge 
six  months,  shall  be  entitled  to  receive  as 
benefits  not  less  than  $1  per  week,  and  not 
more  than  a  sum  equal  to  three-fonrths  of 
the  amount  charged  by  his  lodge  for  annual 
dues  during  the  time  of  said  sickness  or  dis- 
ability, which  amount  shall  be  drawn  and 
paid  weekly  to  said  brother."  He  avers  in 
hlB  amended  petition  that  he  became  disabled 
by  sickness  not  caused  by  any  Imprc^r  con- 
duct on  his  part  so  as  to  be  unable  to  fol- 
low any  legitimate  business,  that  he  was  then 
in  good  standing,  and  had  been  a  member  for 
more  tban  six  months,  and  still  remained  so 
disabled,  of  all  wbich  said  lodge  had  due 
notice;  "that  since  said  time  of  March,  1890, 
said  plaintiff  has  been  entitled,  under  the 
laws  of  said  branch  of  said  order,  to  receive 
the  sum  of  $4.50  for  each  and  every  week 
during  said  time,  except  that  said  branch  haa 
the  right  during  such  disability  to  deduct  the 
annual  du^  of  such  member  a^  they  .become 


payable  from  the  weekly  benefit  so  doe;  Uiat 
said  lodge  has  paid  to  plaintiff  his  said  boe* 
fits,  to  wit,  the  sum  of  $4^  per  week,  so 
due  as  aforesaid,  from  about  said  30th  day 
of  March,  1890;  nnUl  the  last  Wednesday  in 
September,  1880;  that  no  other  or  further 
payment  has  been  ,  made  upon  said  braefita. 
and  that  thoe  Is  due  to  said  plalntlfC  bom 
the  members  of  said  lodge  reason  of  the 
premises,  vp  to  and  Including  the  30th  day 
<a  December,  ]£81,  the;  sum  of  9287,  with  in- 
terest on  each  |4JiO  thereof  from  Octoher  1, 
1800.  and  each  week  to  this  date  and  there- 
after, the  payment  of  which  sums  having 
been  many  times  demanded  by  plaintiff  of 
the  defendants,  but  said  payment  has  l>een 
refused  and  said  benefits  during  the  penden- 
cy of  this  action  will  continue  to  accrue  and 
be  due  and  payable  on  Wednesday  of  each 
week  at  the  rate  of  H-GO  weekly.  Where- 
fore the  plaintiff  asks  that  the  defendants 
herein  named,  ot  any  one  of  them,  who  have 
knowledge  thereof,  be  required  to  answer  the 
interrogatories  hereto  attached  and  herewith 
filed,  80  that  plaintiff  may  ascertain  who  are 
the  members  of  said  association;  and  when 
he  so  ascertains  tbelr  names  he  may  be  i>er- 
mltted  to  BO  amend  this  his  petition  as  to 
make  them  parties  to  this  action,  and  that 
he  may  have  Judgment  against  said  associa- 
tion as  hereinafter  prayed  for.  Wherefore 
plaintiff  demands  Judgment  against  the  said 
defendants  and  members  composing  said 
branch  lodge,  and  agfUnst  said  assodatJon,  in 
said  sum  of  $207,  with  Interest  on  each  $4JK> 
from  October  1,  1880,  and  on  said  sum  from 
each  week  thereafter  to  date,  and  also  asks 
Judgment  for  such  sum  as  said  accruing  ben- 
efits stUI  amount  to  during  this  suit,  with  like 
Interest,  and  he  asks  for  all  proper  r^et." 
To  this  amended  petition  each  defendant  sepa- 
rately demurred,  upon  the  ground  that  the 
court  had  no  Jurisdiction  of  the  person  or 
cause  of  action,  and  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  said  defendants  or  either  of 
them.  The  court  overruled  the  demurrer  to 
the  amended  petition  as  to  all  and  each  of 
the  defendants,  to  which  defendants  excepted. 
Thereupon  the  lodge  and  the  other  defend- 
ants answered,  both  In  their  official  and  in- 
dividual capacity.  The  answer  admits  that 
said  Individuals  hold  the  offices  as  averred 
In  the  petition;  that  said  lodge  is  In  active 
operation  under  and  In  accordance  with  the 
rules,  laws,  and  constitution  of  the  Independ- 
ent Order  of  Odd  Fellows,  known  as  the 
"Grand  Lodge  of  Ohio."  and  the  "Sovereign 
Grand  Lodge,"  from  which  said  Olive  Branch 
Lodge  derives  its  authority  and  principles  of 
government;  that  said  lodge  was  created  for 
the  purposes,  among  others,  as  stated  in  said 
amended  petition;  that  the  plaintiff  became 
a  member  of  said  lodge  in  the  year  1885; 
that  said  lodge  has  paid  benefits  to  said  plain- 
tiff, and  denies  that  plaintiff  has  complied 
with  the  laws,  rules,  and  regulations  of  the 
lodge,  and  denies  that  he  was  still  a  membv 
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of  said  lodge  In  good  itBiidIni;  when  the  ac-' 
tiott  was  oommeiwed.  The  answer  denies  the 
jurisdiction  of  the  court,  and  avers  that  said 
lodge  Is  gorarned  and  controned  by  the  Grand 
Lodge  of  Ohio,  and  Oiat  the  Grand  Lodge  Is 
governed  and  controlled  by  the  Sovereign 
Grand  Lodge,  and  annexes  a  copy  of  the  laws 
governing  the  Grand  Lodge  of  Ohio  and  said 
Olive  Branch  Lodge,  and  pleads  a  copy  of 
the  arollcation  for  membership  of  said  plain- 
tiff In  said  lodge,  wherein  he  obligates  him- 
self to  seek  his  "remedy  for  all  rights  on  ac- 
count of  said  membership  ta  connection  there- 
with In  tiie  tribunals  of  the  order  only,  with- 
out resorting  for  tiieir  enforcement  In  any 
court  or  for  any  purpose  to  the  civil  courts"; 
that  when  he  became  a  member  of  the  lodge 
he  signed  his  name  voluntarily  to  tbe  consti- 
tution, and  thereby  became  bound  by  Its 
laws,  and  the  sections  of  the  laws  as  to  such 
benefits  are  specially  pleaded;  and  It  Is  aver- 
red that  he  was  expelled  from  the  lodge  for 
cause,  August  4,  1891.  It  la  further  averred 
tbat  said  lodge  refused  to  pay  him  further 
benefits  after  the  last  week  in  September, 
1890;  that  the  matter  was  referred  to  a  com- 
mittee of  three  under  the  laws  of  the  lodge, 
he  choosing  one,  the  lodge  one,  and  these  two 
a  third;  that  the  committee  examined  the 
matter  after  notice  to  him,  and  unanimously 
reported  that  he  was  not  entitled  to  further 
hGnefits;  that  the  report  was  received  and 
adopted  by  the  lodge,  and  spread  upon  Its 
record;  that  plaintiff  had  the  right  under  the 
laws  of  the  order  to  take  his  claim  for  sick 
benpflts  by  appeal  or  proceedings  in  error  to 
Tt-hnt  Is  known  as  the  "Orand  Committee," 
thence  to  the  Grand  Lodge  of  Ohio,  and 
thence  to  the  Sovereign  Grand  Lodge,  but 
that  he  failed  to  perfect  such  appeal  or  pro- 
ceedings In  error,  and  thereby  became  con- 
clusively bound  by  the  said  determination  of 
said  lodge  as  to  the  sick  benefits  so  clalmei^ 
by  him  and  sned  for  In  this  case.  The  reply 
admits  the  laws  of  the  order  as  attached  to 
the  answer;  that  plaintiff  signed  the  consti- 
tution; that  he  made  application  for  sick 
benefits,  and  selected  one  member  of  the  com- 
mittee; and  denies  the  other  allegations  of 
the  answer.  He  avers  that  the  lodge  arbi- 
trarily refused  to  pay  his  slek  benefits,  and 
refused  to  investigjite  his  claim  for  the  same, 
and  refused  to  permit  the  committeemen  se- 
lected by  him  to  serve  or  act  In  his  behalf, 
and  that  he  duly  appealed  from  the  decision 
of  the  lodge  to  the  district  grand  committee, 
but  that  said  committee,  and  the  district 
deputy  grand  master,  who  has  charge  of  the 
committee,  refused  to  entertain  his  appeal  or 
to  hear  the  same,  and  that  plaintiff  was  In 
consequence  wholly  without  remedy;  and  he 
avers  that  the  defendants  are  thereby  es- 
topped from  claiming  that  he  has  no  right 
to  prosecute  hla  action  at  law  for  the  re- 
covery of  said  sick  benefits.  To  this  reply 
there  was  a  demurrer,  which  was  overruled, 
and  exception  noted. 

Upon  the  trial  he  claimed  that  be  had  ob- 
tained a  transcript  of  the  proceedings  of  the 
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lodge  as  to  his  beneats.  from  the  secretary,; 
and  sent  the  same  by  letter  to  one  J.  B,  I>ow, 
who  ms  the  district  deputy  grand  master, 
and  who  had  removed  to  Flndlay,  Ohio.  To 
prove  that  he  had  filed  the  tnuucr^t  with 
the  d^rict  deinil7  prand  master,  be  ofteredi 
hi  evidence  the  following  letter, . which  he., 
said  he  bad  received  by  mall:  "Flndlay.  O^ 
April  2. 1891.  A.  B.  Lucas,  Newark— Dr.  Sir 
ft  Bro.:  Yours  to  hand.  I  do  not  know  the 
exact  date  you  sent  me  the  papers,  but  think 
It  must  hare  been  about  1  to  10th  of  Decem- 
ber. I  know  I  forwarded  them  to  Newark 
within  a  few  days  of  the  time  X  received 
them.  J.  E.  Dow,  222  Hardin  Street"  The 
defendants  objected  to  this  letter  being  re- 
ceived in  evidence,  but  the  objection  was 
overruled,  and  exceptions  noted.  Plaintiff 
also  testified  that  he  had  written  a  letter  to 
the  grand  master  of  the  Grand  Lodge  of  Ohio 
at  Toledo,  and  that  he  bad  received  an  an- 
swer, and  took  It  to  the  lodge,  and  that  the 
secretary  read  It  to  the  lodge,  but  that  he 
could  not  now  find  It  after  diligent  search, 
and  the  secretary  could  not  find  It.  He  was 
then  permitted,  over  the  objection  and  excep- 
tion of  defendants,  to  testify  that  In  that 
letter  the  grand  master  wrote  to  him  that  he 
had  instructed  the  deputy  grand  master, ' 
Jones,  to  give  him  a  legal  hearing.  It  was 
also  In  testimony  that  when  this  deputy  grand 
master,  Jones,  was  applied  to  by  plaintiff's 
counsel  to  call  the  grand  committee  together 
and  hear  the  appeal,  he  replied  that  there  was 
nothing  to  bear.  Mr.  Jones  testified  that  no 
transcript  of  the  proceedings  as  to  plaintiff's 
claim  for  sick  benefits  ever  came  into  his  pos- 
session. The  laws  of  the  order  provide  that 
an  appeal  shall  be  perfected  by  the  filing  of  a 
transcript  with  the  deputy  grand  master,  and 
that  the  trial  on  appeal  shall  be  had  within 
six  months  thereafter.  Whether  plaintiff's 
demand  for  a  trial  was  made  before  or  after 
the  expiration  of  such  six  mouths  does  not 
rfearly  appear.  Plaintiff  claimed  that  he  per- 
fected his  appeal,  and  that  the  district  dep- 
uty grand  master  arbitrarily  refused  to  give 
him  a  hearing  before  the  grand  committee. 
The  defendants  deny  this,  and  claim  that,  if 
the  district  deputy  grand  master  refused  to 
give  a  hearing,  the  plaintiff  had  the  means 
under  the  laws  of  the  order,  by  application  to 
the  grand  master  or  by  application  to  the 
grand  lodge  in  the  form  of  a  grievance,  to 
compel  such  bearing.  The  court  charged,  in 
effect,  that  the  plaintiff  must  seek  his  remedy 
in  the  tribunals  of  the  order,  and  that  their 
determination  would  be  conclusive  upon  both 
parties,  but  that  if  the  order  refused  or  neg- 
lected at  any  stage  to  give  him  a  hearing  be 
fore  the  proper  tribunal  he  might  then  aban 
don  the  tribunals  of  the  order,  and  seek  hlf 
remedy  hi  a  court  of  justice.  To  this  therit 
was  an  exception.  The  Jury  returned  a  ver- 
dict for  ¥382.58  in  favor  of  the  plaintiff  and 
against  all  of  the  defendants.  A  motion  was 
made  for  a  new  trial,  which  was  overruled, 
and  exceptions  taken,  and  judgment  was  then 
entered  upon  the  verdict  The  drcult  court 
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affirmed  the  Judfcmeat  Thetenpon  the  plain- 
tiffs In  error  filed  their  petition  in  this  cwurt 
seeking  to  reverse  the  judgments  of  the  courts 
below. 

S.  L.  James  and  S.  M.  Hunter,  tor  plain- 
tiffs m  error.  Klbler  ft  Klbler  and  B.  G. 
fimythe,  tm  d^endant  in  error. 

BURKBT,  J.  (after  stating  the  facts).  It 
Is  urged  by  counsel  for  defendant  In  error  that 
the  record  does  not  show  that  the  bill  of  ex- 
ceptions was  filed  In  the  circuit  court  The 
Record  shows  that  eight  original  papers  were 
filed  In  the  circuit  court,  and  the  bill  of  ex- 
ceptions being  an  original  paper  under  Bection 
6716,  Rev.  SL,  it  sufficiently  appears  by  the 
record  that  It  was  filed  in  that  court  It  Is 
further  urged  that  the  record  does  not  show 
that  the  demurrer  to  the  amended  petition 
was  filed  In  the  court  of  common  pleas.  The 
Journal  of  January  30,  1806,  recites  as  fol- 
lows: "This  day  came  the  parties,  and  this 
cause  came  on  for  hearing  upon  the  s^wrate 
demurrers  filed  by  the  several  defendants  to 
the  amended  petition  of  plalutifC,  and  was  ar- 
gued by  counsel."  It  cannot  be  presumed 
that  a  court  and  counsel  on  both  sides  would 
bear,  argue,  and  pass  upon  a  demnrra  which 
had  never  be^  filed.  And  as  fills  demurrer 
has  been  argued  by  counsel  and  decided  by 
the  court,  and  bears  the  file  mark  of  the 
clerk,  we  are  satisfied  It  was  filed,  and  that 
the  omission  of  Its  filing  from  the  inlnted  rec- 
ord ia  the  result  of  some  oversight  or  mis- 
take. 

There  Is  no  promise  or  obligation  on  part 
of  the  members  of  the  lodge  to  pay  sick  bene- 
fits to  members  set  out  In  the  petition.  The 
averment  Is  that  a  disabled  monber  Is  enti- 
tled, under  tiie  laws  of  the  order,  to  receive 
sick  benefits,  bnt  there  la  no  averment  that 
he  Is  to  receive  alck  benefits  from  his  fdlow 
mranbers,  and  the  Irresistible  Inference  Is  that 
he  Is  to  receive  his  benefits  from  the  lodge, 
and  not  the  members  Individually. 

Tme,  lie  says  that  there  Is  due  to  him  from 
the  members  of  the  lodge  by  reason  of  the 
premises  the  sick  benefits  dalmed;  bnt  he 
has  set  out  the  premises  In  tiie  forepart  of  his 
petition,  and  those  premises  show  that  the 
benefits  are  not  due  ftom  the  members,  but 
from  the  lodge,  and  tiiere  Is  no  averment  In 
the  petition  that  the  officers  are  liable  to  pay 
sick  braieflts.  The  laws  of  the  order,  as 
pleaded  and  Introduced  in  evidence,  show  no 
obligation  upon  the  members  to  pay  sick 
benefits,  either  Individually  or  as  officers  of 
the  lodge.  The  demurrer  to  tbe  amended  pe- 
tition should  therefore  have  been  sustained 
as  to  the  officers  and  members  of  the  lodge, 
and  upon  the  conceded  facts  In  the  case  there 
Is  no  cause  ot  action  against  them. 

The  petition  seems  to  state  a  good  cause 
of  action  against  the  lot^e.  It  is  silent  as 
to  whether  there  Is  a  tribunal  within  the 
lodge  to  pass  upon  tbe  question  of  sick  bene- 
fits when  claimed  by  a  member,  and  It  may 
well  be  doubted  whethra  a  court  can  take 


judicial  notice  of  the  existence  of  such  tri- 
bunal. The  better  practice  Is  to  plead  the 
existence  of  such  tribunal,  if  there  Is  one, 
in  the  i>et1tion,  and  aver  that  the  plaintiff 
has  exhausted  his  remedies  in  the  lodge,  and 
has  a  cause  of  action  against  the  lodge  in  tbe 
civil  courts,  setting  out  the  facts  which  gtve 
him  such  cause  of  action.  In  this  case  the 
existence  of  a  tribunal  In  the  order  for  the 
settlement  of  all  disputes,  as  to  claims  for 
stcK  benefits,  Is  shown  In  the  answer,  and  also 
by  the  printed  laws  of  the  order  attached 
thereto  and  Introduced  In  evidence.  We  can- 
not hold,  therefore,  that  there  vras  prejudicial 
error  In  overmUng  the  demurrer  of  the  lodge 
to  the  amended  petition  of  the  plataitlff. 

There  was  no  error  In  overruUng  the  de- 
murrer of  the  lodge  to  the  reply,  for  tbe  rea- 
son that  If  the  lodge  arbltrarl^  refused  to 
pay  his  sick  benefits,  and  refused  to  Investi- 
gate the  plaintiff's  right  to  receive  the  sam^ 
and  refused  to  iwrmlt  the  commltteonan  ae- 
lected  by  blm  to  serve  or  act  fn  his  bdbalf, 
be  bad  a  right  to  bring  his  action  In  the  cItII 
conrts  to  recover  such  beneflla.  Bnt  If  ob- 
jection was  made  by  any  one  or  for  any 
cause  to  the  committeeman  selected  by  him, 
and  he  therei^mn  selected  another  -who  ac- 
cepted  and  served  on  the  committee,  he  there- 
by waived  the  first  selection,  and  fbe  com- 
mittee 88  constituted  became  a  lawful  conk- 
mittee  under  tbe  laws  of  the  order. 

There  was  error  In  the  admisdon  tn  evi- 
dence of  the  letter  from  J.  B.  Dow.  11» 
only  purpose  of  the  admission  of.  tiut  letter 
was  to  prove  that  tiie  plitintlff  below  had 
filed  a  transcript  with  Mr.  Dow  as  district 
deputy  grand  master.  The  controversy  was 
between  t^e  ^alntlff  and  tiie  lodge,  and  what 
a  third  par^  said  about  the  matter  could 
not  bind  the  lodges  Hr.  Dow  was  not  acttnt: 
as  the  ag«it  of  the  lodge,  and.  If  he  hwl 
been,  what  he  said  as  to  a  past  transaction 
would  not  bind  his  prbidpaL  He  was  acting 
while  In  office  officially  as  tbe  deq^ty  of  the 
grand  master,  to  supervise  all  the  lodges 
within  his  district  What  he  did  or  said 
while  In  office  was  for  and  In  behalf  ot  ld» 
superior,  the  grai^  master,  and  not  tor  or 
In  behalf  of  the  lodge  to  which  be  belonged. 
It  Is  not  dear  whether  he  was  still  in  office 
when  he  wrote  tiUs  letter  or  not,  bu^  In 
either  event  It  was  not  con^etent  and  could 
not  bind  tbe  lodge.  For  aught  that  appears, 
bis  testimony  could  have  been  obtained  by 
deposition  or  oth^rlse,  and  this  sbonld  have 
been  done. 

It  was  also  error  to  permit  tiie  idatntlff 
below  to  testify  as  to  the  contents  of  the  let- 
ter to  falm  from  the  grand  master  at  Toledo. 
The  lodge  was  not  bound  by  what  was  said 
In  tbe  correspondence  between  the  plaintiff 
and  the  grand  master.  If  the  contente  of 
the  letter  were  competent  the  letterprew 
copy  thereof,  kept  by  tbe  grand  master,  was 
better  evidence  than  the  recollection  of  tbe 
plaintiff.  Such  officers  usually  keep  letter- 
press copies  of  all  official  letters  writtoi  by 
them,  and  an  effort  should  flmt  be  made  to 
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obtain  sncb  copy  before  leaortlnf  to  leu  sat- 
isfactory testimony. 

The  most  difficnlt  question  In  tlie  case 
arises  open  the  charge  of  the  court,  and  the 
refusal  ot  the  court  to  cliarge  as  requested. 
The  lawB  of  the  order,  aa  shown  In  the  evi- 
dence, provide  that  when  a  dispute  arises  as 
to  the  payment  of  sick  ben^ta  the  noUe 
grand  shall  appoint  one  member,  and  the 
claimant  of  benefits  one  member,  and  these 
two  shall  choose  a  third,  and  the  three  mem- 
bers thus  chosen  shall  constitute  a  committee 
to  hear  the  evidence  and  report  to  tlu  lodge; 
and,  the  claimant  being  notified,  the  lodge 
shall  proceed  to  consider  the  report,  and  de- 
termine whether  tlie  claimant  is  entitled  to 
benefits.  From  the  action  of  the  lodge  the 
dalmant  may  appeal  or  prosecute  error  to 
what  la  itnown  as  the  "Grand  Committee." 
which  consists  of  all  the  members  in  the 
district  who  have  at  any  time  held  the  office 
of  noble  grand  In  any  lodge  and  are  In  good 
standing.  Such  members  are  known  as  "Past 
Grands."  The  past  grands  of  the  lodge  to 
which  the  claimant  belongs  are  by  the  laws 
of  the  order  excluded  from  participating  in 
the  proceedings  of  the  grand  committee  upon 
such  appeal  or  proceedings  In  error,  so  that 
the  grand  committee  for  the  trial  of  such  ap- 
peal or  proceedings  In  error  consists  of  the 
past  grands  of  the  district  other  than  the  past 
grands  of  the  lodge  to  which  tbe  claimant  be- 
longs. The  grand  committee  may  hold  regu- 
lar meetings,  and  tbe  district  d^raty  grand 
master  shall  call  a  si>eclal  meeting  on  the 
request  of  five  past  grands  in  good  standing, 
or  he  may.  If  deemed  necessary,  order  a 
special  meeting  without  request  From  the 
action  of  the  grand  committee  an  appeal  may 
be  token  to  the  Grand  Lodge,  or  error  may 
be  prosecuted  thereto.  If  the  district  deputy 
grand  master  falls  to  perform  his  duties,  tbe 
attention  of  tbe  grand  master  may  be  called 
to  such  failure,  or  a  complaint  in  the  nature 
of  a  grievance  may  be  filed  against  him  In 
the  Grand  Lodge,  and  he  may  be  compelled  to 
perform  bis  duty.  From  the  action  of  the 
Grand  Ix>dge  an  appeal  may  be  taken  to  the 
Sovereign  Grand  Lodge.  If  the  Grand  Lodge 
votes  to  permit  such  appeal. 

The  claim  of  the  lodge  was,  and  it  request- 
ed the  court  to  so  charge,  that  the  claimant 
of  benefits  must  seek  his  remedy  In  said  tri- 
bunals of  the  order,  and  that  their  determina- 
tion was  final,  and  that  the  dvll  courts  had 
no  Jurisdiction  of  the  matter.  The  court 
charged  the  jury  that  the  claimant  must  In 
the  first  Instance  seek  his  remedy  In  the  tri- 
bunals of  the  order,  and  wound  up  by  the 
following:  "If  that  tribunal  baa  been  cre- 
ated, and  has  finally  heard  and  determined 
this  matter,  that  determination  Is  conclusive 
upon  the  parties;  but,  If  for  any  reason  they 
have  refused  to  hear  and  determine  this  mat- 
ter In  any  of  the  various  stages  provided  for 
Its  determination  by  the  rules  of  the  order, 
then  be  may  come  Into  court  and  sue,  and 
ask  the  court  to  determine  bis  right  to  re- 
cover, and,  if  he  has  a  right  to  recover,  he 


may  recover  it  In  the  coort**  The  zeqiieat  to 
charge  was  so  broad  In  this  r^ect  that  it 
robs  the  civil  courts  of  their  jurisdiction  In 
a  matter  for  the  recovery  of  money  by  an 
agreement  nuide  in  advance  of  the  accruing 
of  any  dalm  or  demand.  The  <»se  ct  Bidl- 
road  do.  t.  Stankard,  6G  Ohio  St  224,  46  N. 
E.  577,1  Is  to  some  extent  in  point  and  shows 
that  a£ti6t  the  settlement  of  preliminary  mat- 
ters and  the  fixing  of  the  amount  dne,  the 
courts  cannot  be  robbed  of  their  Jurisdiction 
to  compel  payment  Tbe  right  to  appeal  to 
the  courts  fw  the  redress  of  wrmga  is  there 
held  to  be  inalienable,  bnt  is  by  mistake 
printed  "alienable."  The  same  mistake  was 
made  In  Palmer  v.  Tingle.  65  Ohio  Bt,  In 
fourth  line  from  the  top  of  page  448.  45  K. 
B.  815,1  where  the  word  "Inalienable"  la 
printed  "alienable.** 

It  Is  urged  that  the  right  to  resort  to  toe 
civil  courte  for  redress  may  be  waived,  and 
cases  are  dted.  among  otoers  Butt  v.  Green. 
29  Oblo  St  (tffJ,  671,  wherein  it  Is  held  that 
a  parly  may  waive  constitutional  and  statu- 
tory provisions  intended  for  bis  benefit  and 
protection.  No  fault  is  found  with  that  case, 
but  it  is  not  applicable  to  the  question  here 
under  consideration.  The  distinction  Is  this: 
After  a  right  has  accrued  or  an  obllgatlMi  has 
been  Incurred  a  party  may  waive  his  rights  or 
refuse  and  neglect  to  enforce  them,  or  he 
may  by  contract  bind  himself  to  submit  the 
matter  to  arbitration  or  other  special  remedy. 
But  a  party  cannot  bind  himself  by  contract 
In  advance  to  renounce  his  right  to  am>eal  to 
the  courts  for  the  redress  of  wrongs.  If  tills 
could  be  done  an  association  might  be  formed 
In, the  state  which  would  renounce  onr  con- 
stitotion  and  laws,  and  set  np  a  dlfTerent  sys- 
tem ot  government  for  themselves,  and.  In 
case  of  wrongs  and  oppression,  they  would  be 
debarred  from  resorting  to  our  courts,  and 
would  be  compelled  to  submit  to  the  decMons 
of  fhelr  own  tribunals,  and  would  moat  likely 
become  dissatisfied  and  disorderly,  resulting 
in  riot  and  bloodshed.  The  whole  state  has 
an  Interest  In  all  Its  inhabitants,  and  It  Is  to 
its  interest  that  tbe  rights  of  all  should  be 
protected  and  enforced  according  to  the 
course  of  Jurisprudence  it  has  provided;  and 
for  that  reason  Ita  courts  are  always  open  for 
the  redress  of  wrongs,  and  no  person  can  by 
contract,  In  advance,  deprive  himself  of  the 
right  to  appeal  to  them.  As  pointed  out  in 
the  case  of  Ballroad  Co.  v.  Stankard,  supra, 
contracts  may  provide  for  ascertaining  and 
fixing  certain  matters  In  a  particular  man- 
ner, bnt  tbe  ultimate  adjudication  of  the  ques- 
tions of  law  must  remain  In  tbe  courts,  unless 
waived  after  the  rights  have  accrued  or  the 
obligations  have  been  incurred.  Jurisdiction 
cannot  be  conferred  upon  courts  by  contract 
and  It  cannot  be  taken  away  by  contract  but 
In  certain  cases  a  party  may  be  estopped  by 
his  contract  from  Invoking  the  Jurisdiction 
and  aid  of  a  court  in  hU  hebalf.' 

The  Stankard  Case  is  dlfTerent  ^m  the 
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case  at  bar  In  this:  In  titat  caw  the  can- 
Btrnctiott  of  language,  the  meaning  of  the 
regulations,  or  ol  any  writing,  dedalon,  In- 
struction, or  acts,  were  to  he  conclusively 
'  fletermlned  by  the  superintendent,  or  by  the 
committee  on  appeal,  and  It  was  held  that 
the  court  could  not  be  robbed  of  its  JurisdlC' 
tion  to  pat  its  own  CMiatmctlcna  iqion  rach 
matters.  In  the  case  at  bar  it  is  claimed  by 
the  lodge  tiiat  the  tribunals  of  the  order  hare 
sole  Jurisdiction  of  the  subject-matter,  and 
that  the  courts  cannot  take  Jurisdiction  In 
any  erent  to  compel  payment  of  sick  benefits. 
The  dalm  is  too  broad.  If  the  lodge  refused 
to  proceed  subabmtially  as  required  by  its 
laws  to  settle  the  dispute  as  to  sick  benefits, 
or  if  the  rig^t  to  such  benefits  should  be  de- 
termined in  favor  of  the  claimant  and  the 
lodge  should  fall  to  pay  the  same,  an  action 
might  be  maintained  for  tilie  recovery  there- 
in; but  mere  irregularities  In  tiie  proceeding 
could  not  be  regarded  as  a  refusal  to  act. 
To  authorize  an  action  In  court  there  should 
be  no  pretense  of  a  proceeding  in  the  lodge 
under  Qie  laws  of  the  order  upon  proper  re- 
quest by  the  claimant  for  the  settlement  of 
the  right  to  Hick  benefits,  or  else  the  pro- 
ceedings should  be  so  defective  in  substance 
as  to  render  a  Judgment  in  a  court  of  Jus- 
tice under  the  same  circumstances  null  and 
void.  There  was  therefore  no  error  In  refus- 
ing the  charge  as  requested. 

The  next  question  Is  as  to  the  charge  as 
given,  to  which  there  was  an  exception. 
The  lodge  referred  the  dispute  as  to  sick  bene- 
fits to  a  committee  of  three  as  provided  by  the 
laws  of  the  order,  and  that  committee  report- 
ed adversely  to  the  claimant,  and  when  he 
was  preseut  in  the  lodge,  and  no  further  no- 
tice to  him  required,  the  lodge  acted  upon  the 
r^ort,  and  unanimously  adopted  It,  and  there- 
by determined  that  he  was  not  entitled  to  sick 
benefits.  This  was  conclusive  against  him 
unless  he  should  succeed  In  changing  the  re- 
sult by  a  proceeding  In  one  of  the  higher  tri- 
bunals of  the  order.  He  gave  notice  of  ap- 
peal. This  seems  to  be  conceded  by  all.  He 
says  that  he  obtained  a  transcript  from  the 
secretary,  while  the  secretary  says  he  does 
not  recollect  of  giving  him  a  transcript,  and 
does  not  remember  that  he  asked  for  or  de- 
manded one.  There  Is  no  claim  or  pretense 
that  the  lodge  or  the  secretary  refused  to  give 
him  a  transcript.  The  lodge  therefore  did  all 
that  the  laws  of  the  order  required  to  enable 
the  plaintiff  to  perfect  his  appeal  and  estat)- 
lish  his  right  to  sick  benefits  before  the  grand 
committee.  The  lodge  had  a  determination 
in  Its  favor,  and  by  giving  him  a  transcript 
did  all  in  Its  power,  and  all  the  laws  of  the 
order  required  of  It,  to  enable  him  to  perfect 
his  appeal;  and  if  be  thereafter  failed  In  his 
appeal  It  was  his  misfortune,  and  not  the 
fault  of  the  lodge,  and  the  lodge  could  not  be 
held  In  an  action  at  law  because  he  failed  to 
secure  a  hearing  before  the  grand  committee 
on  bis  appeal.  The  members  of  the  lodge 
formed  no  part  of  the  grand  committee  In 
the  hearing  of  his  appeal.  By  obtaining  the 


request  of  five  past  granda  ia  his  district  he 
could  hare  cranpdled  ttie  district  depn^ 
grand  master  to  convene  the  committee  and 
hear  his  appeaL  It  waE  bis  duty,  and  not 
the  duty  of  the  lodge,  to  see  to  tlie  convening 
of  the  grand  committee,  and  bis  fallnre  to 
induce  the  district  dgtnty  grand  master  to 
convene  the  grand  committee  could  not  be 
diarged  against  the  lodge,  and  could  not  give 
him  a  right  to  sue  the  lodge  for  sick  benefits 
which  it  had  been  determined  1^  the  laws 
of  the  lodge  that  it  did  not  owe  to  him.  As 
well  might  a  party  who  has  been  defeated 
in  a  court  of  Justice,  and  appealed  to  a  higher 
court,  and  failed  for  any  cause  to  perfect  his 
appeal,  dalm  that  by  reason  of  such  failure  be 
has  the  right  to  begin  a  new  action  to  recover 
his  demand. 

The  conrt  charged  that,,  "it  for  any  reason 
tbey  have  refused  to  hear  and  determhK  HiSb 
matter  in  any  of  the  varlons  stages  provided 
for  its  determination  by  the  rules  of  the  oiv 
der,  then  he  may  come  Into  court,"  etc.  This 
Is  too  broad.  The  lodge  was  not  respondble 
for  what  occurred  In  the  various  stages  In  the 
higher  tribunals  after  it  got  beyond  the  lodge. 
The  determination  was  against  him  in  the 
lodge,  and  after  the  transcript  was  furnished 
to  him  by  the  lodge  the  burden  was  there- 
after on  him  to  get  rid  of  that  determination, 
and,  if  he  failed  In  his  appeal  by  reason  -of 
his  own  negligence  or  the  negligence  of  others 
than  the  lodge,  he  cannot  hold  the  lodge  re- 
sponsible for  such  negligence,  and  cannot 
make  the  same  a  basis  of  an  action  against 
the  lodge.  There  was  thei^ore  error  in  the 
charge  as  given. 

One  ground  of  error  In  the  action  for  a  new 
trial  and  also  In  the  petitions  In  error  Is  that 
the  amount  ,of  the  verdict  Is  excesslvow  The 
special  verdict  shows  that  the  time  was  cal- 
culated to  September  21,  1896,  while  the  peti- 
tion was  flled  December  30,  1892,  and  it  Is 
averred  that  he  was  expelled  from  the  order 
August  4,  1891.  It  seems  clear  that  he  could 
not  recover  for  sick  benefits  which  had  not 
accrued  when  he  flled  his  petition,  and  that 
no  sick  benefits  could  accrue  after  his  expul- 
sion.  The  verdict  was  therefore  excessive. 

For  the  errors  above  pointed  out,  the  Judg- 
ments below  will  be  reversed,  and  a  new  trial 
granted  as  to  the  claim  against  the  lodge, 
and  as  to  the  other  defendants  below  final 
Judgment  will  be  entered  In  their  favor. 
Judgment  accordingly. 

(6S  Ohio  SL  ISZ) 

STATB  ex  rel.  STAT&  AUDITOB  t.  AKINS. 
(Supreme  Court  of  Ohio.    June  27.  1900.) 

TAXATION  —  CORPORATE  STOCK  —  DEDUCTION 
OF  INDEBTEDNESS  FKOH  TALUS 
OP  SHARES. 

Since  Rev.  St.  §S  2781.  2782;  relating  to 
the  duty  of  the  county  auditor  when  any  person 
makes  a  false  tax  return  or  a  false  statement 
of  his  personalty,  subject  to  taxation,  or  the  as- 
sessor has  omitted  or  made  an  erroneous  return, 
and  authorizing  him  to  correct  such  retnm.  and 
to  charge  such  person  on  the  dapllcate  with  the 
proper  amount  of  taxes,  apply  only  to  persons 
required  to  make  returns  of  their  property  fw 
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ttzation;  and  the  stock  of  a  shareholder  in  a 
hank  being  returnable  b;  the  cashier,  though 
the  indebtedness  of  a  stockholder  has  been  er- 
roneously deducted  from  the  value  of  bis  shares 
by  the  coantr  auditor,  stich  deduction  cannot  be 
placed  OD  the  duplicate  as  an  omls^n,  and  the 
taxes  collected  theteon. 

Original  appUcatlon  for  mandamuB  by  the 
state  on  relatlpn  of  state  auditor  against  one 
Aklns.   Writ  refused. 

J.  M.  Sheets,  Atty.  Gen.,  J.  R  Todd,  Asst. 
Atty.  Gen.,  F.  S.  Monnett  and  S.  W.  Bennett, 
for  plaintiff.  W.  W.  Boynton  and  Norton  T. 
Horr,  for  defendant 

FEB  ODKIAM.  A  Btockhoider  in  a  nation* 
al  or  Incorporated  bank  has  not  the  right  to 
hare  bis  Indebtedness  deducted  from  the 
Talue  of  his  shares  by  the  county  auditor; 
hat,  when  this  has  been  done  In  former 
years,  there  Is  no  law  by  which  the  deduc- 
tion can  thereafter  be  placed  on  the  dupli- 
cate as  an  omission,  and  the  taxes  collected 
thereon.  Sections  2781,  2782,  Rev.  St.,  ap- 
ply only  to  persons  required  to  make  returns 
of  their  property  for  taxation;  and  the  stock 
of  a  shareholder  in  a  bank  Is  returned,  not 
by  himself,  but  by  the  cashier,  and  Is  as- 
sessed by  the  auditor.  The  remedy  for  a 
false  return  by  the  cashier  Is  provided  for  In 
section  2769,  Id.  There  was,  however,  no 
false  return  by  the  cashier  In  this  case. 
Writ  refused. 


(6S  Ohio  Bt  126) 

WARD  et  aL  v.  WARD. 

(Supreme  Court  of  Ohio.    June  19,  1000.) 

FRAUDULENT    CONVEYANCE  —  ANTICIPATION 
OF  MARRIAGE— RIQHT  TO  DOWER. 

A  conveyance  hj  a  man  who  has  entered 
Into  a  contract  of  marriage,  which  subsequent- 
ly takes  place,  of  a  portion  of  faia  land  to  his 
sons  by  b  former  marriage,  without  considera- 
tion other  than  lore  and  affection,  and  without 
the  knowledge  or  consent  of  his  contemplated 
wife.  Is  a  fraud  on  her  marital  rights,  and  she^ 
«t  his  death.  Is  entitled  to  dower  theran. 

Spear,  J.,  dissenting. 

(SrllBbns  by  the  Court) 

Error  to  circuit  court,  Richland  county. 

Action  by  Mrs.  John  Ward  against  G.  G. 
Ward  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Bell  &  Brinkerhofl,  for  plalntifFs  in  error. 
Laser  &  Huston,  for  defendant  In  error. 

MINSHALL,  J.  The  plabitifC  below,  as 
appears  from  her  amended  petition,  being  the 
widow  of  John  Ward,  deceased,  brought  suit 
to  set  aside  certain  antenuptial  deeds  that 
had  been  made  by  her  husband  to  his  children 
by  a  former  wife,  and  to  be  endowed  In  the 
lands,  on  the  ground  that  the  conveyances 
were  voluntary  and  In  fraud  of  her  rights  as 
a  wife;  she  being  without  knowledge  of  the 
facts  at  the  time  of  the  marriage.  The  case 
was  appealed  to  the  circuit  court,  and  there 
decided  In  favor  of  the  plaintiff.  There  Is 
no  finding  of  fftcta,  the  finding  being  simply 


in  favor  of  the  plaintiff,  and  that  she  Is  en- 
titled to  dower  in  the  land.  But  a  bill  of 
exceptions  was  taken  containing  all  the  evl* 
dence  and  made  part  of  the  record.  The  ma- 
terial facts  are,  however,  not  In  dispute. 
Prior  to  November  18,  1892,  John  Ward,  a 
widower,  living  In  Richland  county,  Ohio, 
was  the  owner  of  106  acres  of  land,  which  he 
had  acquired  durli^  the  life  of  his  first  wife. 
He  had  five  children,  all  grown  and  married, 
—three  sons  and  two  daughters.  His  eldest 
son.  C.  C.  Ward,  lived  on  the  premises,  and 
occupied  a  house  on  7  and  a  fraction  acres, 
which  he  had  purchased  from  his  fatiher  for 
$300,  but  for  which  he  had  no  deed.  As  to 
this  tract  however,  there  Is  no  controversy. 
On  November  18.  1802,  In  contemplation  of 
marriage,  he  executed  and  ^Ivered  to  O.  O. 
Ward  a  deed  for  25  acres,,  including  the  7 
acres  and  a  fraction.  On  the  next  day  he  ex- 
ecuted a  deed  to  H.  N.  Ward  for  abont  13 
acres,  and  <m  November  23,  1892,  he  ececat- 
ed  a  deed  to  hla  other  mhl  for  18  acres,  and 
In  the  evening  of  the  sanie  day  he  married 
Catherine  Stoned,  who  now  his  widow  and 
plaintiff  below.  There  Is  some  controTersy  as 
to  when  these  deeds  were  delivered,  bnt  we 
will  assume  that  they  were  delivered,  as 
claimed,  before  the  marriage.  She,  howereTt 
had  no  knowledge  of  thebr  existence  at  the 
time  of  the  marrl^e^  nor  until  after  the 
death  of  her  husband,  when  they  were  placed 
on  record.  They  were^  In  each  case,  toIdd- 
taty  deeds,  supported  by  no  oflier  considera- 
tion than  the  love  and  affection  of  a  father 
for  a  son,  except  as  to  the  7-acre  tract  con- 
tained in  the  deed  to  the  eldest  son,  and 
which,  as  we  have  stated.  Is  not  in  question. 

The  question,  then,  arises  upon  this  state 
of  facts,  whether  tiie  plaintiff  is  «itttled  to 
dower  in  the  lands  covraed  by  these  deeds, 
except  the  7  acres.  We  think  she  la.  Th^ 
were  all  volontary  deeds,  made  In  contempla- 
tion of  marriBg&  It  can  make  no  difference 
In  principle  whether  actual  fraud  was  Intend- 
ed or  not;  their  execntlon  and  delivery  before 
the  marriage,  without  her  knowledge  or 
means  of  knowledge,  operated  a  legal  fraud 
on  what  would  be  her  rights  in  case  of  mar- 
riage. A  desire  to  provide  for  the  children  of 
his  former  wife  was  both  natural  and  proper, 
bnt  as  they  bad  no  legal  claims  upon  his 
bounty,  before  he  could  rightly.  In  contempla- 
tion of  marriage,  dispose  of  his  property  to 
them  for  such  ptupose.  it  became  his  legal 
duty  to  disclose  his  purpose  to  one  who,  by 
her  intermarriage  with  him,  would  become 
vested  by  law  with  a  le^al  Interest  in  the 
property  that  could  not  be  devested  without 
her  consent  A  father's  legal  duty  to  his  chil- 
dren in  no  case  requires  him  to  practice  a 
fraud  on  his  wife  or  any  one  else.  If  after 
entering  into  a  contract  of  marriage,  if  not 
before,  he  desires  to  make  provision  for  his 
children  by  a  former  wife.  It  Is  his  duty  to 
communicate  that  fact  to  his  Intended  wife. 
If  thereby  her  rights  are  to  be  affected,  that 
she  may  have  an  opporiuoity  to  say  whether 
she  consents  to  the  disposition  before  con-, 
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samtnatlng  the  agreement  to  mariy.  A  fail- 
ure to  do  tfalB  Is,  at  least,  a  coostnictlve 
fraud.  In  Amegaard  r.  Amegaard,  7  K.  D. 
476,  76  N.  W.  797,  41  L.  R.  A.  238,  where  the 
question  has  received  carefal  consideration 
upon  principle  and  authority.  It  Is  said : 
^'WhateTer  may  hare  been  f<HineTl7  held.  It 
has  become  settled  In  these  latter  days  that 
the  purpose  to  deceive  and  defraud  the  other 
prospectire  spouse  Is  Imputed  to  the  one  who 
makes  the  attempted  transfer,  and  conceals 
the  fact  until  after  marriage."  In  England, 
for  reasons  largely  relative  to  the  custom  that 
there  prevails  of  matdng  a  settlemrat  in  lieu 
of  dowra,  called  a  "jointure,"  btf ore  mazrlage, 
less  c(»i8lderatlon  has  been  given  to  antenup- 
tial conveyances  by  the  tansband,  while  such 
conveyances  by  the  wife  an  uniformly  hdd 
Invalid.  But  In  this  country  no  such  dUttlnc- 
tton  Is  made,  and  the  declsiinB  are,  aa  said  In 
the  case  Just  dted,  practically  unanimous 
that  the  mere  fact  that  a  secret  transfer  was 
made  after  the  engagement  la  conclusive  on 
the  auestlon  of  fraud  so  far  as  the  right  of 
dower  Is  conconed.  In  some  of  the  caaes  the 
(dement  of  actual  fraud  was  shown  to  have 
existed,  and  some  of  the  roUngs  are  placed 
on  that  ground,  but,  aa  Bald  in  the  caae  Just 
referred  to:  "In  the  great  majority  of  cases 
the  broad  rule  hi  enunciated  that  a  man  owes 
to  the  woman  to  whom  he  Is  betrothed  the 
utmost  good  faith,  and  tlut  he  cannot,  con- 
sistently with  that  sacred  obli^tlon,  secretly 
devest  hinuelf  of  property  In  which  she 
would  by  marrii^  secure  rights  which  would 
thereafter  be  beyond  his  controL"  This  prop- 
osition la  fully  sustained  by  the  decisions: 
Swalne  v.  Ferine.  S  Johns.  Ch.  482;  Chand- 
ler V.  Holltngsworth.  8  Del.  Ch.  99;  Smith  v. 
Smith,  2  Halst  Ch.  515;  Youngs  v.  Garter,  50 
How.  Prac.  410,  affirmed  on  appeal  10  Hun, 
194;  Oranson  v.  Cranson,  4  Mich.  230;  Pom- 
eroy  v.  Pomeroy,  54  How.  Prac.  228;  Davis  v. 
Davis,  6  Mo.  183;  Galnor  v.  Galnor,  26 
Iowa,  337:  Thayer  v,  Thayer,  14  Vt.  107. 
See,  also,  Stew.  Mar.  &  Dlv.  i  44;  Beach, 
Cont  9  1309.  In  We8t»man  v.  Westerman, 
20  Ohio  St.  600,  it  appeared  that  the  wife.  In 
contemplation  of  marriage  with  the  plaintiff, 
and  after  she  bad  entered  Into  the  engage- 
ment, conveyed  certain  of  her  lands  to  two 
sons  by  a  former  marriage  without  considera- 
tion. The  land  had  not  been  fully  paid  for, 
and  the  husband  was  compelled  by  suit  to 
pay  the  balance  of  the  purchase  money.  The 
court  held  the  conveyance  to  be  a  fraud  on 
the  marital  rights  of  the  husband;  that  the 
wife  was  primarily  liable  for  the  amount  due, 
and  substituted  the  husband,  for  the  purpose 
of  Indemnity,  to  the  place  of  the  vendor  as 
against  the  land.  This  case  recc^lzes  the 
principle  that  the  parHes  to  a  contract  of  mar- 
riage are  bound  by  the  obligations  of  good 
faith,  and  that  neither  can  thereafter  by  vol- 
untary gifts  affect  such  legal  rights  as  either 
may  acquire  in  the  property  of  the  other  by 
marriage  without  the  consent  of  the  party  to 
be  affected.  After  adverting  to  the  rule  in 
England  that  permitted  a  man,  after  con- 


tracting marriage,  to  make  ant«iuptlal  con- 
veyances of  his  lands,  and  the  rigidity  with 
which  a  like  right  was  denied  to  the  con- 
templated wife,  and  pointing  out  the  reason 
for  this  difrerence,  Daniels.  J.,  In  Youngs  v. 
Carter,  supra,  says:  "There  never  was  any 
good  reason  why  the  disability  Imposed  In 
this  reject  upon  the  wUe  should  not  be  equal- 
ly applied  to  the  conduct  of  the  husband.  If 
It  was  inequitable  for  her  to  convey  away 
her  property  In  anticipation  of  marrh^  in 
order  to  prevent  It  from  becoming  SQbotdl> 
nate  to  lier  husband's  anticipated  rights  In  It 
It  was  equally  so  for  him  to  do  the  aame. 
The  princ^e  that  zeatrained  her  should  be 
equally  as  ^Eectna!  over  blm;  for.  If  the  act 
of  one  was  a  fraud.  It  was  certainly  no  leas 
so  when  It  was  performed  by  the  otiier.  In 
Chandler  r.  HoUlngswortfa,  supra,  tbe  Inablt- 
Ity  of  the  husband  by  an  antenuptial  convey- 
ance to  affect  the  wife's  right  of  dower  aftw 
the  contract  of  marrlai^  has  been  entered  In- 
to, without  her  knowledge.  Is  placed  on  tbe 
ground  that  dower  Is  a  property  right,  which 
she  acquires  by  the  marriage,  and  that  sncb 
conveyance  la  as  much  a  fraud  on  her  rights 
as  a  conv^anoe  to  defraud  future  creditors. 
Speaking  of  the  "nniust  discriminations  made 
tbe  English  courts  of  equity.  In  withhold- 
ing from  the  wife  such  protection  as  la  given 
tiie  husband  against  secret  antenuptial  setOe- 
ments."  and  the  reasims  theref<n>,  the  chancel- 
lor saya:  "But  In  this  country  d^rly  the 
same  reasons  do  not  apply.  Her  dower  is  the 
only  provision  made  by  law  for  the  wife  out 
of  the  husband's  real  estate.  Practically  It 
Is  a  most  Important  resource,  and  the  only 
form  of  provision  out  of  real  estate  enjoyed  1^ 
her.  except  under  wills.  It  does,  in  fact  to  a 
large  extent  enter  into  the  wife's  expecta- 
tions In  contracting  marriage,  and  properly  so. 
It  therefore  ought  to  receive  all  the  protec- 
tion accorded  to  any  marital  right  To  reftiae 
it  would.  In  this  country,  where  Jointures  are 
unknown,  render  the  right  of  dower  preca- 
rious. If  not  wholly  illusory." 

It  may  be  worth  while  to  observe  that  the 
settlement  of  a  Jointure  on  a  wife  before 
marriage,  In  lieu  of  dower,  freed  the  remaio- 
Ing  lands  of  the  husband  from  the  marital 
right  of  the  wife  to  dower  In  his  remaining 
lands;  and  so  antenuptial  conveyances,  under 
such  circumstances,  by  a  man  under  contract 
to  marry,  would  not  be  open  to  the  same  Im- 
putation of  bad  faith  as  where  no  such  set- 
tlement had  l>een  made.  For  the  reason  and 
origin  of  the  rule  In  England  as  to  antenup- 
tial conveyances  by  the  husband,  see  the  In- 
telligent account  given  by  the  chancellor  In 
Chandler  v.  Hcdllogswortii,  S  Dd.  Gh.,  at 
pages  115,  116. 

This  annunciation  of  the  law  does  not  In- 
terfere with  the  power  of  the  contemplated 
husband  to  make  provision  for  his  children 
by  a  former  marriage.  It  only  requires  that 
In  doing  so  he  shall  not  dispose  of  that  which, 
by  the  law  of  marriage,  the  wife  Will  acquire 
as  a  legal  right  incident  to  the  relation.  He 
may  dispose  of  his  property  to  this  regard  as 
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he  tblntcs  proper,  enbject  however,  to  bis 
wife's  right  of  dower.  Judgmoit  affirmed. 

SPBAR,  J.  (dlBsenttns)'  I  am  of  opinion 
that  a  widower  who  li  contemplating  a  lec- 
ond  marriage,  and  has  entered  Into  a  con- 
tract for  that  purpose,  bag  a  legal,  as  well  as 
a  moral,  right  to  convey  a  fair  proportion  of 
his  real  estate  to  his  childr«i  by  the  deceased 
wife,  and  that  love  and  affection  Is  a  suffi- 
cient consideration  to  ^support  such  convey- 
ance. Nor  Is  such  conveyance  to  any  sense 
an  Injustice  to,  much  less  a  fraud  upon,  the 
second  wife,  and  ooght  not  to  be  even  a  dis- 
appolDtment  to  her.  I  am  not  ready  to  accept 
the  Implication  of  mercenary  motives  on  her 
part  wblch  the  opposite  doctrine  supposes. 
The  statute  gives  the  widow  dower  In  the 
lands  of  which  her  late  husband  died  seised. 
Tbe  deceased  did  not  die  seised  of  the  lands 
In  controversy  in  this  case,  and  hence  the  de- 
fendant In        is  not  entitled  to  dower. 


m  Obio  8L  les) 

8TATB  ex  re!.  GUHBERT,  State  Auditor,  t. 
HALLIDAT,  Oounty  Aodltor. 
(Supreme  Court  of  Ohio.    June  18.  1900.) 
IRRBCONCIXJLUin  BTATUTSa-CONSTRUCTION. 

1.  In  so  far  as  two  statutes  are  Irrecoocilable, 
rilect  must  be  gtveo  to  tbe  one  wblch  is  tbe 
later. 

2.  A  bill  cannot  become  a  law  nntU  it  has 
been  ligoed  by  the  presiding  officer  of  each 
bouse,  and,  when  one  bill  was  so  signed  after 
aaother  bill  so  signed  on  the  nme  day,  the  fo^ 
ner  Is  the  later  enactment. 

(SyUabos  by  the  Obnrt> 

Application  by  the  state,  on  tbe  relation  of 
one  Oullbert,  state  auditor,  against  one  Halll- 
day.  auditor  of  Franklin  county,  for  a  writ 
of  mandamus.  Demurrer  to  tba  answer  sna- 
talned,  and  mandamoa  allowed. 

The  T4th  general  assembly  enacted  two 
laws,  each  purporting  to  amend  and  supple- 
ment section  2818  of  the  Bevlsed  Statutes. 
Th^  are  designated  as  "House  Bill  No.  777** 
and  "Senate  BlU  No.  809."  By  bouse  bfll 
No.  777  It  Is  provided  that  "the  decennial 
conn^  board  of  equalisation  shall  complete 
its  work  of  equalization  on  or  before  the 
fourth  Monday  of  February  •  •  •  next 
following  the  be^nnlng  of  the  equallKatlon." 
By  senate  bill  No.  309  it  Is  provided  that  the 
county  board  of  eqoallzatlon  "shall  convene 
at  the  office  of  the  county  auditor  on  the 
third  Monday  of  Jnly,  one  thousand  nine 
hundred,  and  every  tenth  year  thereafter; 
and  shall  close  their  sessions  on  or  before 
the  first  Monday  in  October  then  next  follow- 
ing." Both  of  these  bills  were  passed  and 
signed  on  the  same  day,— April  16,  1900;  but 
the  relator  avers  that  senate  blU  No.  309  was 
signed  by  the  president  of  the  senate  and 
tbe  speaker  of  the  house  after  house  bill  No. 
777  was  signed.  The  defendant,  In  bis  an- 
swer, "admits  the  enactment  of  said  laws  as 
averred  in  the  petition."  The  relator  allegea 
that  he  instructed  tbe  defendant  that  In  pur- 
•nance  of  his  duties  aa  auditor  of  Franklin 
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county,  he  should  observe  the  provisions  of 
said  senate  bill  No.  309  as  governing  the  ses- 
sions of  the  decennial  county  board  of  equal- 
isation, and  that  defendant  tetnses  to  obey 
said  Instruction;  and  the  relator  prays  for  a 
writ  of  mandamus  to  compel  defendsnt  to 
observe  the  requirements  of  section  2818  of 
the  Revised  Statutes,  as  amended  by  said 
senate  bill  No.  309.  Tbe  answer  of  the  de- 
fendant assigns  as  a  reason  for  not  obeying 
the  instruction  of  the  relator  that  both  of 
said  laws  so  passed  are  so  Irreconcilable 
that  effect  cannot  be  given  to  either,  and  that 
the  old  section  2813  of  the  Revised  Stetutes 
has  not  been  thereby  repealed,  amended,  nor 
supplemented.  Tbe  relator  demurs  to  tbe 
answer. 

J.  M.  Sheeta,  Atty.  Gen.,  J.  B.  Todd.  Asst 
Atty.  Gen.,  and  Smith  W.  Bennett,  for  re- 
lator. Taykn*.  Seymour  ft  Webbor,  for  de* 
fendant 

PER  CURIAM.  In  so  far  as  these  two  a^ 
actments  are  Irreconcilable,  effect  must  be 
given  to  tho  one  which  la  the  later  law. 
State  T.  Commissioners  of  Shelby  Co..  86 
Ohio  St  326.  A  bill  cannot  become  a  law 
until  It  has  been  duly  atgned  by  the  presid- 
ing officer  of.  each  bouse.  Const  art  2,  1 17. 
State  V.  Elesewetter,  45  Ohio  St  254.  12  N. 
B.  807.  It  Is  averred  in  the  petition  and  ad- 
mitted In  the  answer  that  senate  bill  No.  309 
was  signed  by  the  president  of  tbe  senate 
and  the  speaker  of  the  house  after  bouse 
bill  No.  777  was  so  signed  on  the  same  day. 
The  former  Is.  therefore,  the  later  enact- 
ment Peremptory  mandamus  allowed. 


m  Ohio  8t  is» 

PBETZIKGBB  T.  SUNDERLAND.  T^nrer„ 
et  al. 

(Supreme  Cburt  of  Ohio.    June  10,  1900.) 

PDBUC  niPROVSUBNTB-ASSBSSMBNTB- 
PROPORTY  BXBHPT. 

Territory  which  has  been  assessed  for  the 

improvement  of  a  street,  to  tbe  maximum 
amount  allowed  by  section  2270  of  tbe  Revlsea 
Statutfs,  is  exempt,  under  section  2283,  for  the 
period  of  five  years  thereafter,  ftom  assessment 
for  the  Improvement  of  another  street;  and  aQ 
assessment  levied  by  municipal  authority  for 
the  construction  of  a  sidewalk  Is  an  assessment 
for  the  improvement  of  the  street  within  the 
meaning  of  the  last-named  section. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Montgomery  county. 

Action  by  Rudolph  Pretzluger  against  W. 
P.  Sunderland  and  others.  On  appeal  from 
an  order  overruling  a  demurrer  to  tbe  peti- 
tion, judgment  was  reversed  by  the  circuit 
court  and  plaintiff  brings  oror.  Reversed. 

Suit  was  brought  by  the  plaintiff  In  envr 
In  tbe  court  of  common  pleas  of  Montgom- 
ery county  against  W.  P.  Sunderland,  the 
treasurer  of  that  county,  and  the  city  of 
Dar-^n.  to  enjoin  the  collection  of  an  assess* 
meui  Itivled  on  a  lot  of  tbe  plaintiff  to  pay  for 
a  sidewalk  which  the  authorities  of  the  city 
had  caused  to  be  constructed  along  one  line- 
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of  tbe  lot.  The  following  Is  the  petition  la 
the  case:  "The  plaintiff,  Rudolph  Pretzln- 
ger,  says  that  be  ts  the  owner  of  that  part 
of  outlot  twenty-three  on  the  plat  of  the  city 
of  Dayton,  Ohio,  which  lies  on  the  corner 
of  Main  street  and  Wyoming  street  fronting 
306  feet  on  Main  street,  and  about  235  feet 
on  Wyoming  street.  The  defendant  Sunder- 
land Is  treasurer  of  Montgomery  county  and 
of  the  city  of  Dayton.  The  defendant  the 
city  of  Dayton  is  a  city  of  the  second  grade 
of  the  second  class.  Tbe  city  of  Dayton,  in 
the  year  1S95,  paved  Main  street  in  front  of 
the  property  of  the  plaintiff  aforesaid,  and 
assessed  against  it  upon  the  tax  duplicate  for 
such  paring  the  sum  of  about  $950-  The 
taxable  valuatloii  of  said  property  at  the 
time,  as  it  stood  upon  the  tax  duplicate  (which 
Is  the  same  now),  was  only  thirty-seven  hun- 
dred and  thirty  dollars  ($3,730).  and  the  an- 
tborltleB  of  the  city  of  Dayton,  upon  appli- 
cation, remitted  the  excess  over  twenty-Are 
per  cent^  and  placed  agaimt  the  said  property 
the  sum  of  $^2.50,  being  the  one-fourth  of 
such  taxable  valuatUm,  dlrlded  into  ten  an- 
nual Inataltments,  with  Interest,  the  unpaid 
portion  being  yet  vpcm  the  premises  under 
such  assessment.  In  the  year  18M  the  citr 
of  Dayton  passed  a  resolution  to  make  new 
iddewaltu  on  Wyoming  street  along  the  south 
line  of  the  property  of  the  plaintiff  herein 
described,  and  In  the  year  1800  proceeded  to 
make  the  same  out  to  Abihi  street  For  the 
cost  of  makli^  said  sidewalk  the  said  <^ty 
assessed  against  the  property  aforesaid  the 
sum  of  f ljS8.90,  and,  upon  tiie  refusal  of  the 
plaintiff  to  pay.  It  assessed  a  pen^tyot  928.16, 
and  placed  upon  the  duplicate  for  collection 
by  said  Sunderland  the  sum  of  $183.06,  which 
said  Sunderland  Is  demanding,  and  will  pro- 
ceed to  collect  it  noi  restrained,  by  the  sale 
of  the  property  or  other  process  of  law.  The 
plaintiff  says  that  as  alleged,  his  property 
has  ^ready  berai  assessed  for  Its  full  assessa^ 
ble  value  for  any  street  improremmt  and 
further  assessment  Is  Illegal  for  the  period  of 
flre  years  from  the  year  1895.  Wherefore 
he  prays  for  an  Injunction  against  the  said 
Sunderland,  as  treasurer,  to  prevent  him  from 
attempting  to  collect  the  same  during  the 
pendency  of  this  suit  and  upon  the  final 
hearing  for  a  perpetual  injunction,  and  for 
costs  and  other  relief."  A  demurrer  to  the 
petition  was  overruled,  and,  the  defendants 
not  desiring  to  further  plead.  Judgment  was 
rendered  for  the  plaintiff  as  prayed  for  In  the 
petition.  That  Judgment  was  reversed  by 
the  circuit  court  for  error  in  overruling  the 
demurrer,  and  the  case  was  then  brought  on 
error  to  this  court 

McMahon  &  McMahon,  for  plaintiff  In  er- 
ror. Edwin  P.  Matthews,  aty  SoL,  for  de- 
fendants in  error. 

WILLIAMS,  J.  (after  stating  the  facta). 
The  assessment  for  the  paving  of  Main  street 
having  been  levied  on  tbe  plalntifTs  lot  In 
1896,  to  the  full  amount  of  25  per  cent,  of  Its 


taxable  valuation,  the  question  here  presented 
la  whether  on  that  account  the  lot  is  exempt 
from  the  assessment  laid  upon  it  In  1896  for 
the  cost  of  the  sidewalk  constructed  on  Wy- 
oming street.  The  exemption  of  the  lot  from 
that  burden  Is  claimed  by  the  plaintiff  under 
section  2283  of  the  Revised  Statutes,  which 
provides  that  "special  assessments,  whether 
by  the  foot  front  or  otherwise,  shall  be  so  re- 
stricted that  tbe  same  territory  shall  not  be 
assessed  for  making  two  different  streets  or 
avenues,  within  a  period  of  five  years.  In  audi 
amounts  that  the  maximum  assessment  here- 
in provided  will  be  thereby  exceeded;  and 
80  far  as  practicable  under  the  provisions  of 
this  title,  regard  must  be  had  in  making 
special  assessments  to  the  probable  ben^ts 
to  the  party  assessed.**  The  statutory  provi- 
sion which  fixes  the  amount  of  tbe  "maximmn 
assessments*  referred  to  in  this  section.  In 
municipal  corporations  of  the  class  to  which 
the  dty  of  Dayton  belongs.  Is  that  contained 
In  section  2270,  as  follows:  "The  tax  or  as- 
sessment specially  levied  and  assessed  on  any 
lot  or  land,  for  any  improvement  shaU.  in  no 
case,  •  •  •  amount  to  more  than  twenty- 
five  per  centum  of  the  value  of  the  prt^erty, 
as  assessed  for  taxation,  and  the  cost  exceed- 
ing that  per  centum  shall  be  paid  by  tbe 
corporation  out  at  Its  general  revenue.**  Cer^ 
tain  ezceptkms  are  made  to  this  limitation  on 
the  amount  of  the  assessmoit  but  fbe  case 
b^ore  us  does  not  xxme  within  any  of  them- 
So  that  the  asserament  In  controversy  hoe. 
having  been  levied  on  the  plaintiff's  lot  wlth- 
In  five  years  after  that  laid  for  tiie  paving  of 
Bdtaln  street  cannot  be  sustained,  If  both  are 
assessments  of  the  kind  mentioned  in  section 
2283,— that  Is,  "for  makbig  two  different 
streets  or  avenues";  and  whether  they  are 
assessments  of  that  nature  or  not  is  the  real 
Question  in  the  case.  It  must  be  admitted 
that  what  is  meant  by  the  language  of  the 
section,  "for  makli^  two  different  streets  or 
avoiues."  Is  not  free  from  doubt  In  giving 
construction  to  the  section  the  rule  must  be 
observed  that  where  there  Is  ambiguity  hi  a 
statute  with  respect  to  whether  a  tax  or  pub- 
lic burden  of  that  nature  Is  imposed,  or  au- 
thorized to  be  Imposed,  it  should  receive  that 
construction  which  is  most  favorable  to  the 
citizen  or  subject  sought  to  be  charged  with 
the  burden.  City  of  Cincinnati  v.  Connor,  55 
Ohio  St.  82-91,  44  N.  B.  582.  It  can  scarcely 
be  claimed,  and  we  do  not  understand  it  is 
claimed,  that  the  phrase,  "making  two  dif- 
ferent streets  or  avenues,"  Is  used  exclusively 
in  the  sense  of  constructing  entirely  new 
streets  or  avenues,  where  there  bad  been 
none  before;  nor  that  the  restriction  imposed 
by  the  section  against  double  assessments  on 
the  same  territory,  within  the  designated 
period,  Is  confined  to  cases  of  that  kind.  It 
evidently  was  the  legislative  Intention  that 
the  restriction  should  include  and  apply  to 
assessments  for  Improvements  made  of  ex- 
isting streets;  for  it  was  the  evil  of  unrea- 
sonable and  excessive  public  burdens  arising 
from  local  assessments  that  the  statute  was 
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designed  to  prevent.  There  Is  nothing  In  the 
section  that  Umlta  Its  application  to  assess- 
ments for  any  particalar  kind  of  Improve- 
ment,  further  than  It  must  be  the  improve- 
ment of  a  street  or  avenue.  Such  improve- 
ment may  be  made  by  the  construction  of 
sidewalks  as  well  aa  by  paving  or  otherwise 
Improving  the  roadway.  Sidewalks  are  a 
part  of  the  street  Their  construction  is  an 
improvement  of  the  street  which  contributes 
to  the  convenience  of  the  public  In  its  use, 
and  assessments  for  their  construction  are  of 
the  same  general  nature,  and  levied  on  the 
same  principle,  as  those  for  the  improvement 
of  that  part  of  the  street  between  the  side- 
walks. Moreover,  the  mischief  which  It  was 
the  purpose  of  the  statute  to  remedy  aa  cer- 
tainly arises  when  the  aggregate  amount  of 
assessments  levied  on  the  same  lot  tor  the 
constructlott  of  a  sidewalk  on  one  street  and 
the  Improvement  of  the  roadway  of  another 
street  exceeds  the  statutory  limit  as  when 
that  limit  Is  exceeded  by  assessments  for  two 
street  improvements  of  the  latter  character, 
and  no  reason  Is  discovered  why  the  statute 
should  not  be  applied  in  fh%  former  case  as 
well  as  In  the  latter.  Both  classes  of  cases 
appear  to  be  equally  with  the  spirit  and  In- 
tent  of  the  statute.  It  would  seem  but  Just 
and  reasoiuible  that  when  one-quarter  of  an 
owner's  estate  In  land  Is  taken  tot  a  munlc^ltal 
improvement  made  for  the  public  benefit, 
without  other  compensation  than  conjectured 
benefits,  In  the  estimation  of  which  he  has  no 
voice,  he  should  have  a  brief  reqtlte  from  fur- 
ther burdens  of  ttiat  nature  on  the  same  land. 
We  are  of  the  opfolcok  that  the  aasesimeDt 
which  plaintiff  seeks  to  have  enjoined  was 
unantborlzed,  and  that  the  Judgment  of  the 
drcuit  court  should  be  reversed,  and  that  of 
the  common  pleas  affirmed.  Judgment  ac- 
cordingly. 


CM  Oblo  Bt.  ITS) 

DAVIS  et  al.  T.  8TATB. 
(Supreme  Court  of  Ohio.   June  19,  1000.) 

CRIMINAL  XAW— RBASONABLB  DOUBT. 

The  proper  charge  to  a  juir  In  a  criminal 
case  Is  that  the  jury,  and  not  that  each  juror, 
should  be  convinced  beyond  reasonable  donbt 
of  the  gnilt  of  the  accnsed  before  finding  him 

(E^llabos  fay  the  Gomt) 

Brror  to  (drcnft  coiat,  Oayahoga  eonnty. 


Davis  and  others  were  convicted  for  pre- 
senting fraudulent  bills  at  auditing  office, 
and  leave  Is  asked  to  bring  error.  Denied. 

J.  P.  Dawley,  for  plaintiffs  In  error,  Har. 
KeelOT,  tot  the  State. 

PER  ODRIAM.  The  plalntlfCs  In  error 
were  indicted  and  convicted  In  the  common 
pleas  court  of  an  offense  under  section  7075, 
Rev.  St.,  punishing  the  making  and  present- 
ing of  fraudulent  bills  to  public  accounting 
officers  and  boards.  The  conviction  was  af- 
firmed by  the  circuit  court,  and  leave  Is  now 
asked  to  file  a  petition  in  error  in  this  court 
to  reverse  the  Judgment  on  various  assign- 
ments of  error.  We  have  carefully  examined 
these  assignments,  and  think  there  is  but 
one  that  needs  to  be  noticed.  The  court  was 
requested  to  charge  the  Jury  that  each  Juroi 
must  be  convinced  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendants  before 
uniting  In  a  verdict  of  guilty.  This  the  court 
refused,  but  did  charge  that  the  Jury  must 
be  convinced  beyond  a  reasonable  donbt 
b^ore  finding  defendants  guilty.  We 
think  the  request  asked  was  properly  re- 
fused, and  that  the  proper  Instruction  was 
glTsn.  The  request  as  asked  would  seem 
to  Invite  lu  acquittal,  or  at  least  a  disagree- 
ment, and  was  tfaer^re  misleading.  It  Is 
true  that  each  Juror  must  be  convinced  of 
the  gnllt  of  tlw  defendant  before  niUtlng  In 
a  verdict  against  him,  and  this  Is  generally 
understood;  but  It  Is  equally  true  tliat  each 
shoidd  confer  with  Ids  fellows,  and  listen  to 
what  tbey  have  to  urge  In  w^bl^  the  evi- 
dence, whetlier  It  be  fw  against  an  ac- 
quittal, and  not  obstinately  stand  npon  Ills 
ovm  opinion  In  the  matter.  The  request  ask- 
ed and  refused  by  the  court  would  tend  to 
such  a  result,  and  was  therefore  properly  re* 
fused.  State  v.  Hamilton,  67  Iowa,  690,  11 
N.  W.  6;  State  v.  Robinson,  12  Wash.  491, 
41  Pac.  884;  SUte  v.  Toung,  lOS  Mo.  684. 640, 
16  B.  W.  408. 

The  verdict  should  be  the  Intelligent  con- 
sensus of  the  whole  Jury,  arrived  at  upon  the 
evidence  beyond  reasonable  doubt.  It  diould 
be  addressed  as  an  entity,  and  not  as  sepa- 
rate individuals.  If  tbe  accused  is  in  doubt 
as  to  whether  tbe  verdict  Is  that  of  each  Ju- 
tor.  Us  remedy  Is  to  liave  it  polled  before  it 
separates,  which  Is  an  adequate  protection 
against  the  probability  that  some  one  of 
them  or  more  has  not  united  In  the  roidition 
of  tbe  verdict  Motion  overruled. 
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cm  OF  INDIANAPOLIS  t.  HOLT. 
(Snpremt  Oontt  of  Indiana.  Jalr  10^  1900) 

Dissenting  opinion. 

For  majority  opinion,  see  S7  N.  B.  006,  and 
tor  dlssentliig  opinion  HADLBY.  J.,  see  S7 
N.B.988. 

BAKBB.  C.  J.  (dissenting).  It  It  said  that 
the  provlaions  In  reference  to  a  notice  and  % 
bearing  contained  in  8ectl<ni  73  of  tbe  In- 
dianapolis charter  of  iSQX,  together  with  the 
oppOTtunlty  afforded  the  property  owner  to 
defend  against  tlie  foreclosure  snlt  mentioned 
In  Be<^on  76  as  amended  In  1895,  exempt 
the  charter  from  operation  of  tbe  constitu- 
tional principles  promulgated  in  Village  of 
Norwood-Baker  Case  (172  U.  S.  209.  19  Sup. 
Ot  187.  43  L.  Ed.  443).  Section  73  directs  the 
board  of  public  works,  whenever  It  orders  the 
Improvement  of  a  street  to  "adopt  a  resolu- 
tion to  that  effect"  "Notice  of  such  resolu- 
tion shall  he  published,  remonstrances  heard, 
aaid  original  resolution  modified,  conflrmed 
or  rescinded,  in  the  same  manner  as  hereto* 
fore  more  specifically  provided  by  this  act 
with  regard  to  the  condemnation  of  property 
and  the  opening  of  streets.  If  such  original 
resolution  be  conflrmed  or  modified.  It  BhuU 
be  flnai  and  conclusive  on  all  persons,  unless 
within  ten  days  thereafter  two-tbirda  of  all 
the  resident  freeholders  upon  eucb  street  or 
alley  remonstrate  against  such  ImpcoTement 
la  case  of  such  remonstrance,  the  improve- 
ment shall  not  take  place  unless  specifically 
ordered  by  an  ordinance  within  sixty  days 
thereafter,  passed  by  a  two-thirds  vote  of  tbe 
council,  and  approved  by  the  mayor."  Sec- 
tions 74  and  following  provide  how,  after  an 
Improvement  has  been  determined  upon,  tbe 
cost  ifaall  be  apportioned  and  collected.  It 
seems  clear,  therefore,  tliat  section  73  can 
have  relation  to  no  question  except  tbe  ad- 
visability of  undertaking  the  Improvement 
And,  since  the  city  has  tbe  absolute  authority 
to  order  the  improvement  to  be  undertaken 
against  the  unanimous  protest  of  tbe  property 
owners,  the  remonstrance  evidences  no  high- 
er legal  right  than  the  old  petition  to  the 
king.  Quill  V.  City  of  Indlannpoils,  124  Ind. 
292.  28  N.  E.  788i  7  L.  R.  A.  681;  Paving  Oo. 

Edgerton,  125  Ind.  455,  25  N.  E.  436;  Adams 
V.  City  of  ShelbyvlUe  (Ind.  Sup.)  57  N.  E. 
114.  This  section  73  does  not  Impair  any 
constitutional  right  because  the  city  could 
have  been  granted  authority  to  decide  upon 
the  necessity  of  tbe  Improvement  without 
giving  the  property  owners  an  opportunity 
<to  express  their  opinion  on  that  question. 
But  equally,  this  section  does  not  protect 
-the  owner  In  his  constitutional  rights  lo  ref- 
■erence  to  the  method  of  assessing  bis  proper- 
ty, because  that  question  Is  governed  exdu- 
iSlvely  by  subsequent  sections. 

This  plain  meaning  cannot  properly  be  over^ 
■come,  I  think,  by  any  commixture  of  section 
73  and  the  provisions  of  the  charter  In  refer- 
-ence  to  the  condemnation  of  property.  Sec- 
41ott  68  ^ta  1891,  p.  171)  provides:  "When- 


ever tbe  board  of  public  works  shall  desire 
to  appropriate  •  •  •  any  property  •  •  • 
it  sball  adopt  a  resolution  to  Qiat  effect  de- 
scribing the  property  which  may  be  injuri- 
ously or  beneficially  affected,  and  shall  cause 
notice  of  such  resolution  to  t>e  published  In 
some  dally  newspaper  of  general  circulation 
in  such  city  once  each  week  for  two  weeks. 
Such  notice  shall  unme  a  date,  after  the  last 
day  of  publication,  at  which  such  board  w'JJ 
receive  or  hear  remonstrances  from  persons 
Interested  in  or  affected  thereby.  Said  board 
shall  consider  such  remonstrances.  If  any,  and 
thereupon  take  final  action,  confirming,  mod- 
ifying or  rescinding  their  original  resolution. 
Such  action  shall  be  final  and  conclusive  on 
all  persons."  Sections  64  to  68  direct  that 
after  the  condemnation  has  been  determined 
upon,  the  board  shall  cause  a  list  to  be  pre- 
pared of  the  persons  and  property  affected 
by  tbe  condemnation;  sball  proceed  to  award 
the  damages  sustained,  and  to  assess  the  ben- 
efits accruing  to  eadi  piece  of  property  on  the 
list;  shall  thereupon  cause  written  notice  to 
bft  served  upon  each  owner,  showing  the 
amount  of  his  award  or  assessment  and  fix- 
ing a  time  and  place  for  bim  to  remonstrate 
against  the  amount  of  hla  award  or  aasees 
ment;  and  shall,  after  a  hearing  ixtum  the 
remonstrance,  decide  the  amount  from  which 
decision  the  owner  may  appeal  to  the  circuit 
conrt  of  the  county.  It  thus  appear*  titat  In 
condemnation  cases  tbe  property  owner  has 
bis  constitutional  rights  fuUy  protected;  but 
tbia  iffotectt(m  is  found  wholly  fn  sections 
64  to  OSl  The  hearing  bi  section  68  la  on  the 
advisability  ot  the  board's  proceeding  with  its 
declared  Intention  to  condemn  certain  proi^ 
erty.  And  section  78.  -where  It  directs  that 
**nobe»  ot  sncb  residntlon-BhaU  be  publlahed, 
mumstrancea  btard,  said  orlgliial  resolu- 
tion modified,  confirmed  or  reacinded,  in  the 
same  manner  as  heretofore  more  specifically 
provided  by  this  act  with  regard  to  tbe  con- 
demnation of  property,"  refers  to  sectkm  63, 
and  not  at  all  to  wctlMu  64  to  68. 

I  do  not  perceive  bow  the  sum  of  a  naught 
and  a  definite  quantity  differs  In  value  from 
the  definite  quantity  standing  alone,  and  I 
therefore  believe  tbat  tbe  property  owners* 
constitutional  safeguards  must  be  looked  for 
In  sections  74  to  82,  which  alone  refer  to  the 
apportionment  and  collection  of  special  as- 
sessments for  street  Improvements.  These 
sections,  in  clear  and  mandatory  language, 
require  the  board  of  public  works  to  assess 
against  the  abutting  property  the  total  cost 
of  the  Improvement  by  the  arbitrary  front- 
foot  rule,  to  make  out  an  assessment  roll  ac- 
cOTdlngly,  and  to  deliver  tbe  roll  to  the  de- 
partment of  finance.  With  that  the  duties  of 
the  board  of  public  works  are  at  an  end. 
There  is  no  provision  in  the  charter  similar 
to  section  7  of  the  Barrett  law,  by  which  thf 
board  of  public  works  Is  authorized  or  com- 
pelled, on  a  hearing  after  notice  thereof,  to 
alter  or  amend  the  roll  so  that  the  assess- 
ments shall  not  exceed  the  special  benefit  a 
actually  received.  It  is  not  pretended  that 
tbe  board  of  public  works  may  dlarogaid  tha 
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arbitrary  fnmtfoot  rule,  and  lay  aasMBmeDts 
4ak  aome  other  basis.  So  far,  tben,  aa  tin 
iMtafd  Ja  concerned,  tlie  atatute  occludea  tbe 
oaaUaratloii  ot  qpedal  beneflta  actuaUy  ra- 
«elTed. 

But  It  la  cbOmed  tbat  amended  aectlon  76 
^Tea  the  circuit  court,  when  the  contractor 
cornea  to  foreeloae  bla  Uen,  a  power  Uiat 
raidera  harmless  the  arbitrary  ftontfoot 
method  reqidred  of  the  board  of  public 
works.  The  aectton  states  that  the  property 
«wner  who  haa  not  slened  a  walrer  "may 
•contest  the  amount  of  hia  aaaessment"  Thte 
la  construed  to  mean  that  the  property  owner 
may  require  the  court  to  go  Into  the  question 
4>f  special  benuUts  actually  received  as  a  mat- 
ter of  fact,  and  to  enter  judgment  for  an 
■amount  not  exceeding  such  benetlta.  For 
reasons  set  forth  at  length  In  the  dissenting 
opinion  In  Adams  t.  City  of  Sbelbyvllle  (Ind. 
Sup.)  67  N,  E.  125,  I  thick  this  method  of 
Interpretation  Ignores  tbe  context  dlsre- 
'.^ards  preceding  sections,  nnd  violates  the  en- 
tire scope  and  manlfeEt  Intent  of  the  act 
Furthermore,  In  my  judgment,  tlie  method 
i»  self-destnictlTe  by  proving  that  the  prop- 
•erty  owner  would  have  the  same  right  to  re- 
<iulre  the  circuit  court  to  determine  from 
evidence  what  his  special  beneflts  actually 
were,  even  If  tbe  words  In  question  were 
■omitted  frMU  the  statute.  The  Interpreta- 
41on  results  from  tbe  following  ailment  as 
I  understand  It:  The  constitutional  prtncl- 
()Ie  requiring  that  a  special  assessment  for 
street  improvement  shall  not  exceed  the  spe- 
cial benellts  in  fact  received  is  a  limitation 
«nd  restriction  upon  the  amount  of  snch  as- 
aesament:  tberefore  the  words,  "may  con- 
test the  amount  of  his  assessment"  include 
tiie  right  of  tbe  property  owner  to  ^ow  tbat 
tils  assessment  was  not  made  according  to 
the  constitutional  principle  and  the  power  of 
the  court  to  bear  and  determine  what  the 
assessment  should  be  according  to  tiie  cmh 
•etitutlon.  In  my  opinion,  a  property  owner 
need  not  depend  npop  the  grace  of  the  legis- 
lature to  enable  him  to  assert  in  court  a  right 
-conferred  directly  by  the  constitution.  If 
'thia  be  true,  it  wotild  foUow  that  when  the 
«ontractor  begins  bla  foredosnre  suit  In  a 
•court  of  equity  the  defendant  would  have 
4he  right  to  answw  that  tbe  assessment  was 
not  made  according  to  the  constitutional 
firindple,  without  having  to  point  tbe  court 
to  some  statute  authorizing  that  defense. 
And  this  result,  I  take  it  ia  arrived  at  by 
the  majority  In  holding  that  "any  mode  of 
assessment  prescribed  by  the  legislature, 
whether  the  front-foot  role  or  any  other,  la 
■to  be  regarded  as  aubject  to  thia  condition 
•<tbe  constitutional  restriction),  and.  unless  In- 
■qniry  into  the  question  of  spedal  beneflta  la 
excluded  or  prohibited  by  the  statute,  snch 
Inquiry  may  properly  be  made  by  any  tri- 
tanol  before  which  tbe  question  of  the  col* 
lection  of  an  asseasment  might  be  broii^fht" 
Tbat  Is.  the  statute  requires  the  board  of 
public  works  to  make  tbe  flssessments  by 
•the  fttmt-foot  rule;  but  the  contractor  most 


go  Into  conrt  to  foreclose,  and  tlie  court,-  hb- 
leas  prohibited  by  statute^  may  Inquire  Into 
special  beneflts  In  fact  rectfred,  and  render 
Judgment  for  the  amount  theretrf.  It  la  plain 
that  the  omission  of  the  words  from  the  stat- 
ute, '*may  ctmteat  the  amoont  of  his  as8es»> 
ment;"  wonld  not  be  a  atatotory  problbltk» 
of  the  right  of  the  court  to  conduct  an  Id* 
quiiy  into  special  beneflta. 

So  the  question  becomes:  What  la  the 
power  of  a  conrt  of  equity  in  a  foredosnre 
suit  wherein  the  plaintiff  seeks  to  recover 
npon  a  special  assessment  for  street  improve- 
ments, laid  by  the  asseasing  ofDcera  according 
to  the  front-foot  mle,  under  a  statute  tbat 
does  not  authorize  them  to  pursue  any  other 
method?  The  property  owner  answers  that 
the  assessment  was  made  by  the  board  of 
public  works,  the  assessing  officers,  accord- 
ing to  an  unconstitutional  method.  The  plain- 
tiff replies,  In  avoidance,  tbat  tbe  court  Is  a 
court  of  equity,  and  has  the  power  In  this 
proceeding  to  make  and  collect  an  assess* 
ment  according  to  constitutional  principlea. 
In  coming  to  a  conclusion  that  would  require 
circuit  courts  to  sustain  an  act  niKin  such  a 
reply,  the  majority  hold,  as  I  understand 
them,  that  the  general  grant  of  power  to  Im- 
prove streets  carries  with  it  aa  an  Incident 
the  right  to  use  tbe  means  essential  to  the 
leglUmate  exercise  of  that  power.  In  con- 
crete form,  and  applied  to  the  present  case, 
the  proposition  is  (bis:  The  city  has  a 
eral  grant  of  power  to  Improve  streets. 
Even  if  the  city  officers  are  required  to  make 
the  assessment  by  tbe  front-foot  rule,  the 
court  in  a  suit  to  foreclose  such  an  assess- 
ment, has  the  right,  as  an  Incident  to  the 
city's  general  power,  to  use  the  means  essen- 
tial to  the  constitutional  exercise  of  the  pow- 
er to  Improve  streets. 

In  further  support  of  their  conduslon,  the 
majority  apply  to  the  assessment  mode  by 
the  board  of  public  works  the  holding  In 
Adams  V.  City  of  Shelhyrille.  that  the  en- 
gineer's report  by  tbe  front-foot  rule,  as  re- 
quired by  section  6  of  the  Barrett  law,  was 
to  be  treated  only  as  prima  fade  correct 
But  there  is  a  vast  dlfTerence  between  the 
Barrett  law  and  the  Indianapolis  charter. 
Under  the  Barrett  law.  It  was  held  that  tbe 
front-foot  rale  prescribed  In  aectiona  3  to 
0  was  not  binding  npon  the  council,  because 
In  section  7  was  found  a  power  in  the  coun- 
cil, on  a  hearing  after  notice  to  the  property 
owners,  to  change  tbe  basis  from  frontage 
to  special  benefits  actually  received,  and 
that  there  waa  no  assessment  nntll  one  was 
made  by  the  conndl  after  the  hearing.  Un- 
der the  Indianapolis  charter  there  la  no  pro- 
vision similar  to  section  T  of  the  Barrett 
law.  The  board  of  public  works  are  definite- 
ly commanded  to  assess  by  frontage.  It  la 
not  contended  that  they  may  take  actual  spe- 
cial benefits  Into  account.  The  contractor 
brings  Into  court  an  assessment  by  frontage. 
If  tbe  court  Is  not  limited  to  determining 
whether  or  not  the  assessment  la  correct  by 
the  mle  under  which  the  statute  command- 
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«d  the  assessldff  officer  to  lay  it  (and  on  thii 
question  alone  Ib  tbe  aBsessment  merely  pri- 
ma facie  correct),  bat  has  the  power  to  de- 
cide what  the  property  owner  ongbt  to  pay 
by  the  mie  of  actual  special  benefits,  It  was 
supererogation  for  the  court  to  base  Its  de- 
clBion  upholding  the  Barrett  law  on  the  pow- 
er given  by  section  7  to  the  assesslDg  officer 
to  adopt  actual  special  benefits  as  the  basis 
of  assessment;  for  under  the  Barrett  law,  as 
well  as  under  the  Indianapolis  charter,  the 
collection  of  assessments  may  be  resisted  In 
court. 

The  power  of  a  court  of  equity  In  a  fore- 
closure suit  upon  a  special  assessment,  laid 
by  the  city's  assessing  officers  according  to 
frontage,  was  definitely  decided,  in  my  opin- 
ion, by  the  supreme  court  of  the  Uoited 
States  In  the  Village  of  Norwood-Baker  Case. 
The  Ohio  statute  gave  the  village  the  option 
of  adopting  by  ordinance  the  front-foot 
method  or  the  method  of  measuring  the  as- 
sessments by  benefits  actually  received.  The 
Tillage  chose  the  front-foot  method.  The 
court  said:  "The  asseBsment  was  In  Itself 
an  Illegal  one,  because  It  rested  upoa  a  basis 
that  excluded  any  conslderaUon  of  benefits. 
A  decree  enjoining  the  whole  assessment 
was  thwefore  the  only  appropriate  one." 
The  court  announced  the  self-evident  propo- 
sition that  the  basis  of  frontage  In  and  of  It* 
■elf  necessarily  ezdndes  the  omsideration 
of  special  braeflta  actually  rectived.  If  thla 
be  true  of  an  assessment  by  frontage  under 
a  statute  that  gave  the  village  an  option  of 
methods,  why  Is  It  not  true  of  an  assessment 
by  frontage  under  a  statute  that  gives  the 
city  no  option? 

The  supreme  court  of  the  United  States 
decided  that  "a  decree  enjoining  the  whole 
assessment  was  therefore  the  only  appro- 
priate one,**  because,  as  I  view  It  the  court 
of  equity,  when  the  defendant  Interposed  bis 
constitutional  guaranties  as  a  defense,  as  he 
had  the  right  to  do  without  the  consent  or 
over  the  prohibition  of  the  legislature,  was 
bound  to  protect  his  Hghts  by  declaring  the 
statute  that  authorized  the  frontage  method 
and  the  ordinance  under  that  statute  to  be 
unconstitutional.  But  this  court  Is  now  de- 
ciding (what  the  supreme  court  of  the  Unit- 
ed Statea  had  an  opportunity  and  refused  tm 


hold)  that  It  Is  the  duty  of  the  court  of 
equity  to  treat  an  assesBment  by  frontage, 
which  Is  final  so  far  as  the  city  la  author- 
ized to  act,  as  only  prima  facie  evidence  of 
the  amount  the  defendant  ought  to  pay  oo 
the  basis  of  special  benefits  actually  receiv- 
ed, and  to  determine  from  all  the  evidence 
what  the  amount  really  Is.  Thne,  the  court 
of  equity  lays  a  constitutional  assessment 
and  enters  final  Judgment  for  Its  pajrment  In 
the  one  proceeding.  Thus,  the  property  own- 
er is  given  no  opportunity  to  pay  his  assess 
ment  laid  according  to  constitutional  prin- 
ciples, except  with  the  addition  of  costs  and 
his  adversary's  attorney's  fees,  though  he 
may  have  stood  ready  from  the  beginning  to 
pay  his  assessment  on  that  basis  If  the  dty 
could  and  would  have  given  him  the  chance. 
Thus,  the  court  of  equity,  exclusively  an 
agency  of  the  Judicial  department  of  the 
Btate,  provides  the  method  of  laying  assess- 
ments, exclusively  a  power  of  the  legislative 
department,  and  makea  the  aasessment^ 
cluslvely  a  function  of  the  administrative  de- 
partment Thus,  the  court  of  equity  Is  re- 
quired to  hold  an  act  which  commands  the 
city  to  assess  by  frontage  to  he  nnobmnclous 
to  the  constitutional  guaranty  of  the  basis 
of  actual  benefits,  because  it  Is  the  duty  at 
the  court  of  equity  to  disregard  the  basis 
of  the  assessment  sued  upon  (and  therefore 
the  statute  that  prescribed  that  baala),  and 
to  inquire  do  novo,  and  detetmlne  tor  Itself, 
what  the  assessment  should  be  m  the  coih 
stitutional  basis. 

It  may  be  that  the  supreme  court  of  the 
United  Statea  vlU  decide  that  a  controversy 
over  street  assessments  between  cltisena  of 
the  same  state,  under  a  statute  providing 
ample  notice  of  assessmeuta  by  frontage, 
and  afCordIng  due  opportunity  to  property 
owners  to  be  heard  on  the  question  whether 
the  assessments  have  been  equally  and  prop- 
erly apportioned  by  frontage,  presents  no 
federal  question.  It  ma;  be  that  the  rul- 
Ingn  announced  m  Davidson  v.  New  Orleans, 
96  0.  S.  97,  24  L.  Ed.  616.  and  In  other  cases 
cited  In  the  majority  opinion  herein,  will  be 
held  to  be  controlling  in  cases  like  the  prea- 
ent  one.  But  until  then  I  think  the  prls- 
dples  promulgated  In  Village  of  Norwood 
T.  Ba^  Bhould  be  ftaaUj  foUoweO. 
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ADAMANT  MFG.  00.  OP  AMERICA,  Re- 
spondent, V.  BACH,  Appellant  (Court  of  Ap- 
peals of  New  York.  May  8,  1800.)  Edwin  L. 
KaliHb,  for  appellant  Bemy  H.  Abbott,  for 
respondent 

PER  CURIAM.  Jud^ent  and  order  affirm- 
ed, with  costs,  on  prevailing  opinion  below. 
26  App.  Div.  255,  60  N.  Y.  Supp.  12. 

PARKER.  0.  J.,  and  O'BBIEN.  BART- 
I.ETT.  HAIOHT,  ilA&TXN,  VANN,  and 
IiANDON,  33^  concur. 

ALLEN  et  al.  t.  STEVENS  et  al.  (Court 
of  Appeals  of  New  York.  Feb.  6.  1000.)  Mo- 
tion for  reargnment  denied,  with  910  costs. 
See  161  N.  Y.  122,  B6  N.  B.  668. 

ALYEA  et  al.,  Appellants,  t.  CITIZENS' 
SAY.  BANK  et.  al..  Respondents.  (Conrt  of 
Appeals  of  New  York.  Feb.  27,  1000.)  Hec- 
tor M.  Hitchings.  for  appellanta.  John  Alex 
Beall,  for  respondents. 

PER  CUKIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  12  App.  Div.  674,  42 
N.  Y.  Supp.  186. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIOHT,  LANDON.  CULLEN,  and  WBB- 
NBR,  JJ.,  concur. 

AMERICAN  GROCERY  CO.,  Appellant,  t. 

PRATT,  Respondent  (Conrt  of  Appeals  of 
New  York.  Jan.  30.  1900.)  D.  M.  Porter,  for 
appellant  Lewis  Cass  Ledyard,  for  respond- 
ent 

PER  OUBIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  36  App.  Div.  102,  66 
N.  Y.  Supp.  467. 

PARKER.  0.  J.,  and  GRAY,  O^BRIEN. 
BARTLETT,  HAIGHT,  MARTIN,  and 
VANN,  JJ.,  cottcnr. 


ARKBNBURGH,  Appellant  v.  WIGGINS 
et  al..  Respondents.  (Court  of  Appeals  of  New 
York.  Feb.  27.  1900)  Robert  F.  Little,  for 
appellant  Charles  Eidward  Souther,  for  re- 
spondents. 

PER  CURIAM.  Judgment  and  ord»  affirm* 
ed.  with  costs.  See  18  App.  Dir.  96,  48  N.  Y. 
Supp.  294. 

PARKER,  a  J.,  and  GRAY.  CBBIBN, 
BAIGUT,  I«ANDON,  and  WBRNBB,  JJ., 
concur. 


ARMBRUSTER,  Respondent  v.  AUBURN 
GASLIGHT  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York  Mu  1,  1900.)  John  Van 
Sickle,  tor  appelant.  ID.  a  Aiken,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  18  App.  Dir.  447,  46  N.  Y.  Snpp. 
158. 

PARKER,  O.  J.,  and  GRAY,  BABTLETT, 
HABTIN,  VANN,  CULLBN,  and  WBBNBB, 
J  j.,  concur. 


ARMOUR  et  al.,  Respondents,  t.  GAFFBY 
et  al..  Appellants.  (Court  of  Appeals  of  New 
York.  April  20»  1900.)  Motlim  to  compel  ap- 


pellants to  file  a  new  undertaking  on  appeal 
from  a  judgment  and  order  of  the  appellate 
division  of  the  supreme  court  in  the  Third  ju- 
dicial  department,  entered  May  6,  1S08  (30 
App.  Div.  121,  51  N.  T.  Supp.  846),  affirming 
a  judgment  in  favor  of  plaiatiffs  entered  upon 
the  report  of  a  referee.  The  motion  was  made 
upon  the  ground  that  since  the  execution  of 
the  undertaking  tiie  circumstances  of  the  sure- 
ties have  become  so  precarious  that  there  is 
reason  to  apprehend  that  such  undertaking  is 
not  sufficient  for  the  security  of  the  respond- 
ents. Lewis  E.  Carr,  for  the  motion.  John 
T.  Norton,  opposed.  Motion  for  new  nndez^ 
taking,  etc.,  denied,  without  costs. 

AULTMAN  &  TAYLOR  CO.,  AppeUant,  t. 
SYME  et  al..  Respondents.  (Court  of  Appeals 
of  New  York.  May  22.  1900.)  Motion  for  re- 
argument  denied,  with  910  coats.  See  168  N. 
Y.  64,  57  N.  B.  16& 


AULTMAN  &  TAYLOR  CO..  Appellant  t. 
SYME  et  al..  Respondents.  (Court  of  Appeals 
of  New  York.  June  19.  WOO.)  Motion  to 
amend  remittitur  denied,  with  $10  costs.  See 
163  N.  T.  54,  67  N.  B.  U& 


AUSTIN  et  al..  Appellants,  t.  SLOCUM  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  April  20,  1000.)  Motion  to  prefer  an 
appeal  from  a  judgment  of  the  appellate  dirl- 
Bion  of  the  supreme  court  in  the  First  judicial 
department,  entered  February  10,  1900  (C2  N. 
Y.  Supp.  883),  affirming  a  judgment  In  favor 
of  detendants,  and  an  order  denying  a  motion 
for  a  new  trial.  The  motion  was  made  upon 
the  ground  that  the  appeal  is  from  an  adjudi-i 
cation  upon  a  will  in  which  the  executors  are 
joined  as  parties  defendant,  and  therefore  in 
entitled  to  preference  under  snbdivisiDn  6  of 
section  791  of  the  Code  of  Civil  Procedure. 
Greene  &  Stotesburj,  for  the  motion.  No  opin- 
ion. Motion  denied,  without  costs. 


BAKER  et  al..  Respondents,  t.  KOEKNER 
et  al..  Appellants.  (Court  of  Appeals  of  New 
York.  June  6.  1900.)  Simon  Fleischmann,  for 
appellants.    Tracy  C.  Becker,  for  respondents. 

PER  (KTRIAM.  Jadgment  afBrmed,  with 
costs.  See  28  App.  Dir.  622.  61  N.  X.  Supp. 
1139. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
MARTIN.  LANDON.  and  WERNER,  JJ.,  con- 
cur. HAIGHT,  J.,  not  TOting. 

BALDWIN  et  aL,  Appellants,  t.  PROVI- 
DENT SAV.  IJPB  ASSUR.  SOa  OF  NEW 
YORK,  Respondent.  (Court  of  Appeals  of  New 
York.  April  6,  1900.)  Charles  A.  Boston,  for 
appellants.  William  T.  Gilbert  for  respondent 

PER  (7DRIAM.  Jadgment  and  order  affirm- 
ed, with  coats.  See  28  App.  DIt.  48  N.  Y. 
Supp.  468. 

PARKER,  C.  J.,  and  GRAY.  BARTLETT, 
MARTIN,  and  WERNBR,  JJ..  coaear.  VANN. 
J.,  not  voting. 

In  re  BARKLBY.  (Conrt  of  Appeals  of  New 
York.  Jan.  23.  lOOO.)  Stephen  K.  Williams 
and  Fiands  M.  Finch,  tat  appdlanta,  Frank  0. 
Sargent,  for  zespondent. 
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FEB  CUBIAM.  Appeal   dinnlsBed,  without  1 
costs.  See  42  App.  Dfr^  087.  S9  N.  Y.  Sapp. 
742. 

PABKBB.  C  X.  and  ORAT,  O'BRIEN. 
BABTIiETT,  HAIOHT,  MABTIN.  and 
TANN,  Jjr..'eoDcnr. 


BELT  et  aU  AopeUants.  t.  AMERICAN 
CENT.  INS.  00.,  Respondent.  (Court  of  Ap- 
pealH  of  New  Torlc  May  &  1900.)  William  H. 
Hamilton,  for  appellants.  Michael  H.  Cardozo, 
for  respondent. 

PER  CURIAM.  Jndftment  and  order  affirm- 
ed, with  costs.  See  20  App.  Dir.  546.  S3  N.  T. 
Supp.  316;  55  N.  E.  1003. 

PARKER,  C.  J.,  and  O'BRIEN,  BARTLETT, 
HAIOHT.  MARTIN.  VANN.  and  LANDON. 
3J..  caoear. 


BBRGEN  et  al..  Appellants,  r.  HITCHINGS, 
Respondent.  (Court  of  Appeals  of  New  York. 
March  20,  1900.)  Horace  Secor,  Jr.,  for  appel- 
lants. Hector  M.  Hltchinfcs,  for  respondent. 

PER  OUBIAM.  Appeal  diamissed,  with  costs. 
See  22  App.  DiT.  896,  48  N.  Y.  Snpp.  96. 

PARKEB,  O.  3.,  and  GRAY,  BARTLETT. 
MARTIN,  YANN,  OULLEN,  and  WERNER. 
JJ^  concur. 


BIDDISCOMBE,  Appellant  CAMERON 
et  al..  Respondents.  (Court  of  Appeals  of  New 
York.  Jan.  9,  1900.)  John  Brooks  Leavitt,  for 
appellant  Leo  Everett  and  Henry  Galhralth 
Ward,  for  reqmndenta. 

PER  OITRXAH.  Order  and  Jadament  affirm- 
ed, with  coats.  AH  concur,  except  MARTIN,  J., 
dlssentina.  Bee  85  App.  DIt.  561,  66  N.  Y. 

Snpp.  isn. 


BILLINGS  et  al.,  Bespondents,  L00MI8 
et  si..  Appellants.  (Court  of  Appeals  of  New 
York.  Ma7  15.  1900.)  RaTmond  Cobb,  for  ap- 
pellants.  Louis  L.  Waters,  for  respondents. 

PER  OURIAM.  Judjtment  and  order  affirm- 
ed, with  costs.  See  12  App.  Div.  624,  43  N.  Y. 
Snpp.  1150. 

PARKER.  C.  J.,  and  GRAY,  BARTT-ETT, 
MARTIN,  VANN.  GULLEN,  and  WERNER, 
JJ.,  concur. 


BINGHAMTON  TRUST  CO.,  Respondent 
WALES,  Sheriff.  Appellant.  (Court  of  Appeals 
of  New  York.  April  20.  1900.)  Motions  to  cor- 
rect the  record  hy  inserting  therein  a  certified 
copj  of  a  memorandum  showing  that  the  de- 
cision of  the  appellate  division  was  nnanlmons. 
and  striking  therefrom  certain  papers  used 
on  a  motion  to  set  aside  the  report  of  the  ref- 
eree, and  to  distnies  an  appeal  from  a  judg- 
ment of  the  appellate  division  of  the  supreme 
court  in  the  Third  judicial  department  entered 
September  19.  1899  (43  App.  Div.  620.  60  N.  Y. 
Supp.  1133).  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 
The  motion  to  dismiss  the  appeal  was  made 
upon  the  grounds  that  the  appeal  cannot  be 
takn  as  of  right  to  the  court  of  appeals:  the 
judgment  ot  the  appellate  division  having  been 
unanimous,  and  said  appellate  division  not  hav- 
ing allowed  the  appeal  or  certified  that  ques- 
tions of  law  have  arisen  which  ought  to  be  re- 
viewed br  this  court  W.  J.  Welsh,  for  the 
motion.  T.  B.  Merchant,  opposea. 

PER  CURIAM.  Motion  to  amend  record  hj 
ioBerting  memorandum  or  certificate  showing 
that  the  decision  of  the  appellate  division  was 
ananlmously  denied,  bnt  without  prejudice  to  an 
VpUcaticm  to  > Ae  appellate  division  for  an  order 
mnendlng  the  order  or  Judgment  of  uffiimunce 


80  as  to  show  that  the  decision  was  tmanlmouB. 
Motion  to  strike  from  the  record  the  papers  osed 
on  motion  to  set  adde  report  of  referee  granted. 
Motion  to  dismiss  appeal  dMiied,  without  costs. 

BLANCHARD  et  al..  Respondents,  v.  JEP- 
FERSOX,  Appellant.  (Court  of  Appeals  of 
New  York.  AprU  3.  1900.)  John  I*  Hill,  for 
appellant.   Clbarles  E.  Hughes,  for  respondent!!. 

PER  CURIAM.  Jadgment  and  order  affirm- 
ed, with  costs.  See  18  App.  Dir.  814.  48  N.  T. 
Supp.  152. 

PARKER,  a  J.,  and  ORAT.  BABTLBTT. 
MARTIN,  VANN,  CULLBN,  ud  WEBNEH, 
JJ..  concur. 


BLASS,  Respondent,  v.  AGRICULTURAL 
INS.  CO.  OF  WATERTOWN.  N.  Y..  Appel. 
lant.  (Court  of  Appeals  of  New  York.  April  6. 
1900.)  A.  H.  Sawyer,  for  appellant  James  W. 
Hart,  for  respondent 

PER  CURIAM.  Judgment  and  order  afflnn- 
ed,  with  costs.  See  18  App.  Div.  481,  46  VS.  Y. 
Snpp.  392. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
MARTIN,  VANN.  OULLEN,  and  W£2tNER, 
JJ.,  concnr. 


BOHMEH,  Appellant  v.  HAFFEN,  Com- 
missioner, et  al..  Respondents.  (Court  of  Ap- 
peals of  New  York.  Feb.  27,  1900.)  Motion  for 
reargument  denied,  with  SIO  costs.  Bee  161 
N.  Y.  890,  56  N.  B.  1047. 

BOYLE.  Respondent  t.  DEONON-Ue- 
LEAN  CONST.  CO..  Appellant  (Court  of 
Appeals  of  New  York.  June  12,  1900.)  Mo- 
tion to  dismiss  an  api»eal,  by  permission,  from 
a  judgment  of  the  appellate  division  of  the 
supreme  court  in  the  Second  judicial  depart- 
ment entered  January  10,  1900  (47  App.  mv. 
311,  61  N.  Y.  Supp.  1043),  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ret- 
dict  and  an  order  denying  a  motion  for  a  new 
trial.  The  motion  was  made  upon  the  grounds 
that  the  onty  question  presentMl  by  the  record 
is  whether  there  is  evidence  supporting  or  tend- 
ing to  BGStain  a  verdict  not  directed  by  the 
court,  tiiat  the  appellate  division  has  unani- 
mously decided  that  there  was  such  evidencor 
and  that  such  decision  is  not  reviewable  by 
thia  court.  Edmund  D.  Heunessy,  for  the  mo- 
tion. George  R.  Malt^.  L.  Sidney  Carre  re, 
and  Herbert  C.  Smyth,  opposed.  Motion 
granted,  and  appeal  diamiiBsea,  with  costs. 


BOYLE,  Appellant,  v.  STATBN  ISLAKD 
&  S.  B.  LAND  CO.,  Limited,  BespondenL 
(Court  of  Appeals  of  New  York.  May  11, 
l9(X).)  Motion  to  withdraw  an  appeal  from  a 
judgment  of  the  appellate  division  of  the  su- 
preme court  iu  the  First  judicial  department 
entered  June  10,  1898  (17  App.  Div.  (J24.  «  N. 
Y.  Supp.  496),  reversing  a  judgment  in  favor 
of  plamtiff  entered  upon  the  report  of  a  ref- 
eree. The  motion  was  made  upon  the  gronud 
that  in  view  of  recent  decisions  of  the  conrt 
of  appeals,  appellant  is  advised  Uiat  said  court 
has  no  jurisdiction  to  hear  the  app«d.  Carj 
ft  Whitridge,  for  the  motion.  Bobert  L.  Har- 
rison, opposed.   Motion  denied,  with  910  costs. 

BOYLE,  Appellant  r.  STATEN  ISLAND 
&  S.  B.  LAND  CO.,  Limited,  Respondent 
(Conrt  of  Appeals  of  New  York.  June  5. 
1!>90J  WiilBrd  Parker  Butler  and  PrednHck 
W.  Whitridge,  for  appellant.  Bobert  L.  Har- 
rison and  W.  W.  MacFarland,  for  respondent. 

PER  CURIAM.  Order  affirmed  and  jndg- 
ownt  absolute  ordeted  for  defendant  on  the 
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■tipiilatfaiii,  with  CMta.  8m  IT  App.  IHt. 
46  N.  T.  Bnpp.  496. 

PARKBR,  G.  J.,  ud  GBAT,  O'BBIBN, 
HAIOHT,  MARTIN,  LANDON,  sod  WBRN- 
EB,  JJ.,  concur. 


BRADLEY  &  CURBIBB  CO.,  Limited.  Be- 
spondent,  t.  WARD  et  al.,  AppelUnta.  (Court 
of  Appeals  of  New  York.  March  20;  V300.) 
Heni7  K.  Davis,  for  appellants.  Austin  E. 
Presunger,  for  reapoudent. 

FEB  CUBIAM.  Jndxment  afflmed,  with 
coste.   See  15  App.  Dir.  386,  44  N.  T.  Supp. 

ie4. 

PARKER.  C.  J.,  and  BABTLETT, 
HAIGHT.  BIABTIN.  VANN.  and  LANDON, 
JJh  concur.   O'BBIEK,      not  Totiuc. 


BRECKBNBIDGE  CO.,  Limited.  Respond- 
ent. V.  PERKINS  et  b1.,  Appellants.  (Court 
of  Appeals  of  New  York.  M&j  16,  1900.) 
Charles  Edward  Souther,  for  appellants.  "Wil- 
Uam  B.  Bristow,  for  respoodeot. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  19  App.  Dir.  631,  45  N.  Y.  Supp. 
1184. 

PARJOBR,  C.  J.,  and  GBAY,  O'BRIEN, 
HAIGHT.  LANDON,  CULLBN,  and  WBBN- 
BB,  JJ.,  concur. 


BBBBSB,  Respondent,  GBATBS  et  «!., 
BespondentB  (ATTORNEY  GENERAL,  Ap- 

Sellant).  (Court  of  Appeals  of  New  Y'ork. 
une  22.  1900.)  Frank  Eiscock,  for  appeUant. 
G.  CarsKaddan,  for  respondant  Breeacw  Au- 
gustus C.  Stevens  and  Georg«  R  Cook,  ftir  w- 
spoodents  Grares  et  al. 

PER  CURIAM.  Appeal  dismissed,  vith- 
ont  costs.  47  App.  DIt.  634,  62  N.  Y.  Supp. 
1188. 

PABKBB.  O.  J.,  and  O'BBIBN,  BABT- 
LETT, HAIGHT,  VANN,  LANDON.  and 
GULIjBN,  JJ.,  concur. 


BBOADBBLT,  Bespondent,  v.  LOBW,  Ap- 
pellant (Court  of  Appeals  of  New  York. 
April  17,  1900.)  David  McClure.  for  appel- 
lant   John  Frankenheimer,  for  respondent 

PBB  GUBIAH.  Jndnnent  and  order  af- 
ftrmedt  with  costs,  on  opinion  helow,  16  App. 
Div.  343.  44  N.  Y.  Supp.  159. 

GBAY.  O'BBIBN.  HAIGHT,  LANDON, 
OULLBN,  and  WBRNER,  JJ.,  concur. 


BRODERICK,  Appellant,  t.  CITY  OP 
YONKERS  et  al..  Respondents.  (Court  of 
Appeals  of  New  York.  Mar  22,  1900.)  Wil- 
liam Btley,  for  appellant  James  H.  Hunt,  tar 
respondents. 

PER  CURIAM.  Judgment  afflrmed,  with 
costs,  on  preTalllng  opinion  below.  22  App. 
Div.  448.  48  N.  Y.  Supp.  265. 

PARKER,  O.  J.,  and  GRAY,  BABTLETT, 
MABTIN.  VANN,  and  WBBKEB.  JJ.,  con- 
cur. 


In  re  BBUNDAGE.  (Court  of  Appeals  of 
New  York.  Jan.  16.  1900.)  Motion  to  open 
deffult  taken  for  failure  to  file  the  return 
herein  after  due  notice,  and  to  reinstate  an 
appeal  from  an  order  of  the  appellate  division 
of  the  supreme  court  In  the  Fourth  judicial 
department  entered  September  5,  1898  (31 
App.  Dir.  848,  52  N.  Y.  Snpp.  862).  which  re- 
versed an  order  of  the  surrogate  of  Allegany 
count?  assessing  and  fixing  a  tax  under  the 
transfer  tar  act  upon  the  interests  of  certain 
legatees  of  the  estate  of  Benjamin  O.  Brviid- 
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ace,  deceased.  J<»eph  F.  Bice,  for  the  mo- 
dOB.  F.  A.  Bobbins,  opposed.  No  opinion. 
Motion  denied,  with  $10  costs. 


BUFFALO  DOCK  CO.,  Bespondent,  T.  LAD- 
ENBURG  et  al.,  AppeUants.  (Court  of  Ap- 
peals of  New  York.  March  27,  1900.)  Steven- 
son  Burke  and  Adelbert  Moot  for  appellants. 
John  G.  Milbum,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  at  special  tmn.  See  IB  App. 
Div.  35,  46  N.  Y.  Supp.  1067. 

PARKER,  a  J.,  and  O'BRIEN,  BABT- 
LETT, HAIGHT.  MARTIN,  VANN,  and  LAN- 
DON,  JJ..  concur. 


BUFFALO  LOAN,  TRUST  &  SAFE-DE- 
POSIT CO.,  Respondent  v.  MEDINA  GAS 
&,  ELEOTBIC  LIGHT  CO.  et  al..  Appellants. 
(Court  of  Appeals  of  New  York.  March  20, 
1800.)  Motum  for  reargnment  denied,  vith 
«1D  coats.  See  162  N.  Y.  S7,  56  N.  B.  606. 


BUR6ES,  Respondent,  t.  JACKSON  et  al.. 
Appellants.  (Cburt  of  Appeals  of  New  York. 
April  3,  1900.)  Eidward  W.  &  Johnston,  for  ap* 
pellants.   Charles  A.  Webber,  for  respondent 

PER  CURIAM.  Jndgment  and  order  afflrm- 
ed, with  costs,  on  opinion  below.  18  App.  DIt. 
296,  46  N.  Y.  Snpp.  326. 

PARKER.  C.  J.,  and  GRAY,  BABTLETT, 
MABTIN,  VANN,  and  WBRNBR.  JJ..  con- 
cur. 


CAHN  et  al..  Respondents,  v.  STOVER,  Ap- 

Sellant  (Court  of  Appeals  of  New  York.  Apnl 
4, 1900^  John  A.  Van  Arsdale.  for  appellant 
George  Clinton,  fOr  respondents. 

PER  CUBIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Bee  26  App.  DIt.  630.  60  N.  Y. 
Supp.  1124. 

PARKBR,  C.  3.,  and  GBAY,  O'BBIEN, 
HAIGHTTlANDON.  CULLBN,  and  WEB- 
NBR.  JJ.,  concur. 


CALLANAN,  Respondent     CLBMBNT.  Ap- 

Sellant    (Cburt  of  Appeals  of  New  York, 
[arch  20,  1900.)    Edgar  T.  Brackett  for  ai^ 
pellant   James  W.  Verbeck,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See  32  App.  Div.  681,  68  N.  Y. 
Snpp.  1101. 

PARKEB.  a  J.,  and  O'BBIBN,  BABT- 
LETT, HAIOHT.  MABTIN.  and  VANN,  JJ., 


OAMERONj  Appellant  v.  WRIGHT,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
June  5.  1900.)  Edward  A.  Hibbard,  for  appel- 
lant John  B.  Parsons  and  George  H.  Fletch* 
er,  for  respondent 

PER  CURIAM.  Jn^ment  and  order  affirm- 
ed, with  coats.  See  21  App.  IMr.  895,  47  N. 
Y.  Supp.  571. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MABTIN,  LANDON,  and  WEB- 
NES,  JJ.,  concur. 

In  re  CAMP.  (Court  <rf  Appeals  of  New 
York.  Jan.  80,  1900.)  Predetic  B.  Jennings, 
for  petitioners.  William  O.  Beecher,  for  1^1- 
son  Cross,  ezecator,  etc. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on  opinion  below.  18  Apn.  IMt. 
110,  45  N.  Y.  Supp.  600.  ^ 

PARKER.  C.  J.,  and  O'BBDDN,  BABT- 
LEIT,  HAIGHT,  MABTIN,  VANN,  andLAN- 
DON,  JJ.,  concnr. 
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Id  re  CAMPBBLIi  (Coort  of  Appeab  of 
New  York.  March  13.  1800.)  Moses  Shiie,  for 
appellant.  P.  W.  Ciillinan  and  L.  U.  Jones,  for 
respondenta. 

PER  CURIAM.  Order  affirmed,  with  costa. 
en  opinion  below.  46  App.  DlT.  634,  61  N.  Y. 
Bapp.  113S. 

^  PARKBIL  a  J-  and  BARTLETrT, 
HAIGHT,  MARTIN,  VANN,  and  LANDON, 
iJ^  concur.   O'BBIEN.  J.,  not  Totlng. 

CANFIELD.  Respondent,  t.  FALLON  et 
al.,  Respondents  (GTjLBRANDSEN  et  al..  Ap- 
peilantsl.  (Court  of  Appeals  of  New  York. 
March  6,  1900.) 

PER  CURIAM.  Motions  to  allow  separate 
billB  of  costs  to  the  several  respondents.  See 
161  N.  Y.  623,  55  N.  E.  1003.  Bemittitnr  or- 
dered amended,  so  as  to  allow  a  bill  of  costs  to 
the  fruardian  ad  litem  of  the  Infant  defendants, 
Caluntha,  Arthur,  XJoyd,  Florence,  and  Isaac 
CanSeld.  The  other  motions  for  separate  costs 
are  denied. 

an  N.  T.  «S8> 

CARLETON  et  al..  Respondents,  t.  LOM- 
BARD, AYRES  &  CO.,  Appellant.  (Ourt  of 
Appeals  of  New  York.  Match  27.  1000.)  Al- 
bert B,  Boardman  and  Benjamin  F.  Tracjr.  for 
appellant  B.  Bumtaam  Mofbt,  for  respond- 
ents. 

PBB  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on  opinion  below.  19  App.  DIt. 
207.  46  N.  Y.  Supp.  120;  56  N.  B.  1123. 

GRAY,  O'BRIEN.  HAIOHT,  LANDON.  and 
WERNER,  JJ.,  concur. 

CULLEN,  J.  (dissenting).  This  case  has 
been  in  litigation  so  long,  and  tried  so  often, 
that  I  should  be  unwilling  to  reverse  the  judg- 
ment for  any  slight  error  that  may  have  taken 
place  on  the  trial.  But  in  my  judgment  the 
mling  of  the  trial  court  excluding  the  offer  ot 
defendant  to  prove  any  damage  occurring  to 
the  oil  while  on  shipboard  waa  erroneous,  and 
Its  effect  on  the  recovery  may  have  been  sub- 
stantinl.  Hie  judgment  in  the  action  of  Gra- 
ham &  Co.  against  the  present  plaintiffs  was 
conclusive  evidence  In  this  action  of  the  fact 
that  the  oil  was  unmerchantable  when  deliver- 
ed by  this  defendant.  It  is  entirely  possible, 
however,  that  the  oil,  though  unmerchantable, 
may  have  been  damaged  in  transportation  from 
extraneous  causes.  Id  the  suit  of  Graham  & 
Co.  against  the  plaintiffs,  sacb  loss  would  nec- 
essarily fall  upon  the  plaintiffs  in  this  action, 
for,  on  account  of  the  oil  being  unmerchanta- 
ble, the  title  thereto  did  not  pass  from  the  plain- 
tiffs to  Graham  &  Co.;  in  other  words,  the  loss 
would  fall  on  the  owner  of  the  property.  In 
that  action  the  Issue  as  to  the  damage  that  the 
oil  received  by  Its  transportation  was  litigated, 
and  could  have  been  litigated,  only  to  a  limited 
extent;  that  is  to  say,  it  was  material  to  de- 
termine whether  the  condition  (concededly  bad) 
In  which  the  oil  reached  its  destination  was  due 
solely  to  the  damage  received  daring  the  voy- 
age, or  whether  the  oU  was  originally  unmer- 
chantable. The  judgment  necessarily  determin- 
ed that  transportation  did  not  make  good  oil 
bad,  but  it  did  not  determine  that  bad  oil  was 
not  made  worse.  This  action  Is  on  the  defend- 
ant's warranty,  and  it  Is  unquestioned  that  the 
title  passed  on  the  delivery  by  the  defendant 
to  the  plaintiffs.  The  defendant  la  liable  for 
all  damages  that  accrued  to  the  plalntiffig  from 
the  defective  character  of  the  article  fnrnlshed; 
but  I  do  not  see  how  it  can  he  held  liable  for 
damage  or  deterioration  of  the  oil  proceeding 
from  other  causes.  Therefore  I  feel  constrain- 
od  to  vote  tot  rercrsal  of  Uw  Judgment. 

OARB,  BospondenL  r.  SMITH,  AspeUant. 
(Court  of  Appeab  of  Now  York.  JanTs^  IMOJ 


Treadwell   Cleveland,   fttr   appelant.  Louis 

Marshall,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  All  con- 
cur. ,  Seo  3fi  App.  DiT.  214,  40  N.  Z.  Supp. 
351* 


CARROLL,  Respondent,  ▼.  NEW  TOBK 
EL.  R  CO.  et  al.,  Appellants.  (Court  of  Ap- 
pealfl  of  New  York.  March  6,  1900.)  SherriU 
Babcock  and  Julian  T.  Daviee,  for  appdlants. 
Egerton  L.  Winthrop,  Jr.,  Flamen  B.  Candler, 
and  John  Jay  Chapman,  for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.  See  14  App.  Div.  278,  43 
N.  Y.  Supp.  524. 

GRAY.  HAIOHT.  CULLEN,  and  WEBt 
NER,  JJ.,  concur.  PARKER.  C  J.,  and 
O'BRIEN,  and  LANDON.  JJ.,  dissent 


CAVANAGH.  Respondent,  v.  O'NEILI^ 
Appellant  (Court  of  Appeals  of  New  York. 
Feb.  6.  1900.)  Herbert  C.  Smyth,  Isaac  From* 
me,  Edwin  A.  Jones,  and  George  O.  Beding* 
ton,  for  appellant.  Abel  Crook  and  John  L, 
Hill,  for  respondent. 

PER  CURIAM.  Order  affirmed,  and  Jndg- 
meut  absolute  ordered  for  plaintiff  on  the  stip- 
ulation, with  costs.  See  27  App.  Div.  48,  60 
N.  Y.  Supp.  207. 

PARKER,  G.  J.,  and  GRAY,  BABTLBTT. 
MABTIN,  VANN,  CULLEN,  and  WBBNSB, 
JJ.,  concur. 


In  t«  CENTBAL  TRUST  CO.  OP  NEW 
YORK.  (Court  of  Appeals  of  New  York. 
June  22.  1900.)  Austen  G.  Fox.  for  appeUaots. 
William  G.  Wilson  and  Michael  H.  Cardoso, 
for  reRpondents.  John  Notman,  for  Central 
Trust  Co.  of  New  York,  trustee. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  below.  48  App.  Dir.  223.  62  N. 
Y.  Supp.  836. 

PARKER,  a  J.,  and  O'BBIBN,  BART- 
LETT,  HAIOHT.  VANN,  LANDON,  ud 
OULIAN,  JJ.,  concur. 


CHUBCH  07  ST.  STANISLAUS,  Bespond- 
ent,  V.  ALGEMRINB  VBREtN,  Appefixnt 

1 Court  of  Appeals  of  New  York.  Jan.  16; 
900.  Motion  to  dismiss  an  appeal  from  an  Older 
of  the  appellate  division  of  Uie  supreme  court 
in  the  First  judicial  department,  entered  Jnly 
6.  1898  (31  App,  Div.  133,  52  N.  Y.  Supp.  922), 
affirming  a  judgment  In  favor  of  plaintiff  en- 
tered upon  the  decision  of  the  court  on  trial 
at  special  tmn.  The  motion  waa  made  on  the 
grounds  that  the  appellate  dlvl^on  nnanimous- 
ly  decided  that  there  was  evidence  snstalDing, 
or  tending  to  sustain,  the  findings  of  the  court 
at  special  term;  that  the  exceptions  taken  at 
the  trial  were  frivolous  and  unavailable  In 
this  coort;  and  that  there  Is  no  question  of 
law  presented  for  review.  George  M.  Tan 
Hoesen,  for  the  motion.  Abram  I.  Elhus.  op- 
posed. No  opinion.  Motion  denied,  without 
costs. 


COLE.  Appellant,  t.  STEABNS.  Beapond- 
ent.  (Court  of  Appeals  of  New  York.  Aprfl 
CL  1900.)  Eustace  Conway  and  Charles  B. 
Westbrook,  for  appellant.  Gny  G.  Frisbie  and 
Oscar  Frisbie,  for  respondent. 

PEB  CURIAM.  Judgment  affirmed,  with 
costs.  See  23  App.  Div.  446.  48  N.  Y.  Snpp^ 
S18. 

PABKEB.  a  J.,  and  GRAY,  BABTLBIX 
MABTIN,  VANN.  CULLBN,  ud  WJBBMJi^ 
J  J«  concur. 
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COLLISTER,  ReBpondent  T.  FAS8ITT, 
Appellant  (Court  ot  Appeals  of  New  York. 
June  22, 1000.)  Motion  for  rea^ment  denied, 
with  $10  costs.  See  108  N.  T.  281,  67  N.  B. 
490. 

OOMMEBOIAL  BANE,  Be^ndent,  t. 
OATTO,  Appellant  (Conrt  of  Appeals  of 
New  York.  May  It  1900.)  Charles  R  Gar- 
rath  and  Frederic  Ij.  Reynolds,  for  appellant 
Edward  Harris,  for  respondent 

FEB  CUBIAU.  Judgment  affirmed,  with- 
out costs.  See  26  App.  Dir.  631,  60  N.  Y. 
Snpp.  1125. 

PABKBB.  a  J.,  and  OKAY,  BABTLBTT, 
MABTIN,  TANN,  and  OULI^N,  JJ.,  concur. 

^COMMERCIAL  BANK,  Respondent  T. 
OATTO.  Appellant  (Court  of  Appeals  of  New 
York.  Mar  22,  1800.)  Charles  R.  Camith 
and  Frederic  L.  Reynolds,  for  appellant  Ed- 
ward Harris,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
TOste.  See  20  App.  EHv.  236,  46  N,  Y.  Sopp. 
^83. 

PARKER,  0.  J.,  and  GRAY,  BARTLETT, 
MARTIN,  VANN,  and  OULLBN,  JJ.,  concur. 

COMMERCIAL  BANK,  Reqwndent  t. 
FOLTZ  et  aL  Appellants,  (Court  of  Appeals  of 
New  York.  Afay  22,  1900.)  Charles  R.  Cai- 
ruth,  for  appellant.  Edward  Harris,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  withont 
costs.   See  25  App.  DivTlBl,  BO  N.T.  Snpp.1125. 

PARKER,  C.  J.,  and  GRAY,  BABXLBrFT. 
MABTINTvANN,  and  CULLEN.  JJ^  concur. 

COMMERCIAL  BANK.  Respondent  v. 
FOLTZ.  Appellant  ((3ourt  of  Appeals  of  New 
York.  May  22,  1900.)  Charles  R.  Carruth, 
for  appdlant  Edward  Harris,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
coata.   See  25  App.  Div.  631,  52  N.  Y.  Supp. 

PARKER,  a  J.,  and  GRAY.  BABTLBTT, 
IIARTIN,  VANN»  and  CULLEN.  JJ.,  concur. 

OONANT.  Appellant  v.  WRIGHT  et  a1., 
Bespondents.  (Court  of  Appeals  of  New  York. 
April  6,  1900.)  Eustace  Conway  and  Charles 
R.  Westbrook,  for  appellant  XL  E.  Waterman 
and  Eugene  F.  Seymour,  for  respondento. 

PBB  OUBIAU.  Judgment  affirmed,  with 
costs.  See  22  App.  Dir.  216.  48  N.  Y.  Supp. 
422. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT, 
BIABTIN,  VANN,  CULLEN,  and  WBBNEB, 
JJ.*  concur. 

CONNECTICUT  NAT.  BANK,  Respondent 
T.  BAYLES,  Appellant.  (Court  of  Appeals  of 
New  York.  May  16,  1900.)  A.  A.  Spear,  for 
appellant    Thomas  J.  Bitch,  Jr.,  and  Jacob 

Rosen,  for  respondent 

PER  CURIAM.  Judgment  reversed,  and 
complaint  dismissed,  without  costs  to  either 
party,  on  tlie  opinion  of  Werner,  J.,  in  Ault- 
man  &  Taylor  Co.  t.  Syme,  1G3  N.  Y.  64,  57 
N.  E.  168.  See  17  App.  Dir.  586,  45  N.  Y. 
Supp.  305. 

PARKER,  O.  J.,  and  GRAY.  O'BRIEN, 
HAIGHT.  LANDON,  and  WBBNBB,  JJ., 
concur. 

CONVERSE  et  al.  T.  SICKLES,  Sheriff. 
(Court  of  Appeals  of  New  York.  Feb.  16. 
1800.)  Frederic  R.  Kellogg,  for  plalntifls.  A. 
Blumenstiel,  for  defendant. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  16  App.  Dir.  40,  44  N.  Y,  Supp. 
108a 


PARKER,  C.  J.,  and  GRA^.  BARTLETT, 
MARTIN,  VANN,  and  WERNER,  JJ..  con- 
cur. 


COOGAN,  Respondent  t.  MORGAN,  Comp- 
troller, Appellant  (Court  of  Appeals  ot  New 
York.  March  18,  IBOO^  Robert  B.  Bach,  for 
(uppellant   Buchanan  ft  Lawyer,  for  respond- 

tmt. 

PER  CURIAM.  Order  affirmed,  with  costs. 
See  45  App.  Dir.  628,  61  N.  Y.  Supp.  1144. 

PABKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT. HAIGHT,  MABTIN,  and  VANN,  JJ.. 
concur. 


In  re  CORNELL'S  'WILL.    (Court  of  Ap- 

E^als  of  New  York.  June  22.  1900.)   John  J. 
inson  and  Howard  Ghipp,  for  appellant  J. 
Newton  Fiero,  for  respondent 

PER  CURIAM.   Order  affirmed,  witb  costs. 
See  43  App.  Dir.  241,  60  N.  Y.  Supp.  53. 
^PARKER,  C.  Jy,  and  O'BRIEN.  BABT- 
LETT,  HAIGHT,  VANN,  and  CULLEN.  JJ., 
concur. 

OORNWBLL  et  al.,  Reapondents,  t.  ROS- 
ENTHAL, Appellant.  (Court  of  Appeals  of 
New  York.  FA.  6,  1900.)  Walter  Welch,  for 
appellant    Edwin  P.  Lyman,  for  respondents. 

PER  CURIAM,  Judgment  and  order  af- 
firmed, with  costs.  See  33  App.  Dir.  627,  63 
N.  Y.  Supp.  1102. 

PARKER,  C.  X,  and  O'BBIBN.  BART- 
tJETT.  HAIGHT,  MARTIN,  VA^N,  and 
LANDON,  JJ.,  concur. 

OOSTBLLO,  Appellant,  r.  THIRD  AVE.  R. 
CO.,  Rrapondent  (Court  of  Appeals  of  New 
York.  March  6, 1900.)  Motion  for  reargument 
denied,  with  flO  costs.   See  161  N.  Y.  817,  66 


COUSINS,  Appellant  t.  SWORDS,  Re- 

Sondent    (Court  of  Appeals  of  New  York 
srch  27,  1900)    W.  B.  Donihee.  for  appd 
lant   William  H.  Sage^.for  respondent 

PBR  CURIAM.  Judgment  and  order  af 
Armed,  with  costs,  on  opinion  below.  14  App 
Dir.  338,  43  N.  Y.  Supp.  907. 

PARKER,  C.  J.,  and  O'BRIEN.  BABT- 
LETT,  HAIGHT,  MABTIN,  VAkiN,  and 
LANDON.  JJ.,  concur. 

COXHBAD,  Bespondent  t.  JOHNSON  et 
aL,  Appellants.  (Court  of  Appeals  of  New 
York.  April  17,  1900.)  Yonge,  Brewster  & 
Sheam,  for  appellants.  Thomas  E.  Pearsall, 
for  resiwndent 

PBB  CURIAM.  Judgment  affirmed,  with 
costs.  See  20  App.  Dir.  605,  47  N.  Y.  Supp. 
889,  54  N.  E.  780. 

PARKER,  O.  J,,  and  GRAY,  O'BBIEN, 
HAIGHT.  Lij^DON,  and  WBBNBB,  JJ.; 
concur. 

COYNE,  Plaintiff,  t.  BOWB,  Respondent 
(CONROY,  Appellant).  (Court  of  Appeals  of 
New  York.  Jan.  9.  l800.)  Charles  S.  Haigbt 
for  appellant  Sidney  H.  Stuart,  for  respond- 
ent No  opinion.  Judgment  and  order  af- 
firmed, with  costs.  All  concur.  See  23  Add. 
Dir.  261,  48  N.  Y.  Supp.  937. 

CRAM,  Respondent  r.  CRANFORD,  Ap- 

Sellant     (Court  of  Appeals  of  New  York, 
[arch  27. 1800.)   Isaac  N.  MiUs,  for  appellant. 
William  L.  Snyder,  for  respondent 

PBR  CURIAM.  Judgment  and  order  af- 
firmed, with  costs,  and  10  per  cent  added  jnn- 
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der  subdiriBlon  6  of  Boction  3251  of  the  Code  of 
GiTlI  Procednre.  See  19  App.  Dir.  607,  46  N. 
Y.  Supp.  282. 

FABKER,  C.  J.,  and  O'BRIEN,  BART- 
LBTT.  HAIGHT.  MARTIN/' VANN.  and 
LANDON.  JJ.,  eoDCur. 


DAVIS,  Respondent,  t.  VILLAGE  OF 
SARATOGA  SPRINGS,  Appellant.  (Court  of 
Appeals  of  New  York.  June  5.  1900.)  Joseph 
P.  Brennan,  for  appellant  Edgar  T.  Bra&- 
ett,  for  reapondenL 

PER  CURIAM.  Judgment  aflarmed,  with 
costs,  npon  the  case  of  Moody  t.  Village  of 
Saratoga  Springs,  169  N.  Y.  581,  57  N.  E.  1118. 
See  if  App.  Div.  823,  47  N.  Y.  Supp.  1134. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  and  WERNER,  JJ., 
concur. 


DAVIS  PROVISION  CO.,  Respondent,  t. 
FOWLER  BROS..  Limited,  et  al.,  Appel- 
lants. (Coort  of  Appeals  of  New  York.  Jane 
5,  1900.)  Welton  C.  Percy,  for  appellants. 
Thomas  F.  Conwar,  for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, but  without  costs  to  either  partj  In 
this  court,  in  view  of  the  late  amendment  of 
the  order  making  the  decision  of  the  court  be- 
low ooanimons.  20  App.  Dir.  626,  47  N.  T. 
Snpp.  205. 

PARKER,  0.  J.,  and  GRAY,  O'BRIEN. 
HAIGHT.  MARTIN,  and  WERNER,  JJ., 
concur. 


DB  GRAUW,  Appellant,  t.  LONG  ISLAND 
ELECTRIC  RY.  CO.  et  aL,  Respondents. 
(Court  of  Appeals  of  New  York.  June  19, 
1900.)  F.  H.  Van  Vechten,  for  appellant. 
Charles  A.  CoIHn,  Edward  M.  Grout,  William 
F.  Sheehan,  and  Alfred  W.  Kiddle,  for  re- 
spondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  48  App.  DIt.  602,  60 
N.  T.  Snpp.  163, 

PABKBR,  C.  J.,  and  O'BRIBN,  BART- 
LBTT,  HAIGHT.  VANN.  and  L^^lSON,  JJ., 
concor. 


DE  LANCEY,  Respondent,  v.  HAWKINS, 
Appellant,  et  al.  (Court  of  Appeals  of  New 
York.  June  12,  1900.)  Lawrence  Kneeland,  for 
appellant  Walter  D.  EldmoodB  and  John  Hun- 
ter, Jr.,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.   See  23  App.  Div.  8,  49  N.  Y.  Supp.  469. 

PARKER,  O.  J.,  and  GRAY,  BABTLETT, 
MARTIN.  VANN,  and  WEBNBR,  JJ.,  con- 
cur. 


DEL  GENOVESB  et  al.,  Respondento.  t. 
THIRD  AVE.  R.  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  March  20,  1000.)  Hen- 
ry L.  Scbeuerman  and  Henry  M.  Ward,  for  ap- 
tnellant  L.  Laflin  Kellogg  and  Alfred  G. 
Pett6,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  13  App.  Dir.  412,  43  N.  Y.  Supp.  8. 

PARKER,  a  J.,  and  GRAY,  BARTLBTT. 
MARTIN,  VANN,  CULLEN,  and  WERNER. 
JJ~  concor. 


DEMINGS,  Respondent,  t.  SUPREME 
LODGE  KNIGHTS  OF  PYTHIAS  OF  THE 
WORLD,  Appellant  (Court  of  Appeals  of 
New  York.  Feb.  13. 1900.)  Charles  B.  Wheel- 


er, for  appellant   Samnd  IC.  Welch.  Jt^  tor 

respondent 

PER  CURIAM.  Appeal  dismlued.  with 
costs.    See  20  App*  Div.  622,  48  N.  T.  Snpp. 

649. 

PARKER.  0.  J.,  and  GRAY.  BARTLETT. 
MARTIN,  VANN.  CULLEN.  and  WERNER. 
JJ.,  concor.  . 


DENNISON,  Respondent,  T.  LAWRENCE. 
Appellant  (Coort  of  Appeals  of  New  York. 
April  20;  1900.)  Motion  to  dismiss  an  appeal 
from  an  order  of  the  appellate  diTislon  of  the 
supreme  court  in  the  First  judicial  depart- 
ment, entered  November  10,  1880  (44  App.  Div. 
287.  00  N.  Y.  Supp.  748),  reversing  a  judgment 
in  favor  of  defendant  entered  npon  a  dismiasal 
of  the  complaint  by  the  court  at  a  trial  term 
without  a  jury,  and  granting  a  new  trial.  The 
order  appealed  from  has  smce  been  resettled 
by  an  order  of  the  appellate  division,  which 
directed  the  insertion  of  the  w<»ds  "npOQ  the 
law  and  the  facts."  The  motion  was  made 
upon  the  grounds  that  the  reversal  was  apra 
the  facts,  that  no  question  of  law  is  presented 
for  review,  and  that  this  court  has  no  jurisdic- 
tion to  entertain  the  appeal.  Charles  F. 
Bridge  and  Frank  M.  Hardenbrook,  for  the 
motion.  Joseph  E.  Roasell,  Jr.,  and  Lnfce  A. 
Lockwood,  opposed.  Motion  granted,  with 
costs  to  appellant  op  to  the  date  of  tiie  amend- 
ment of  tne  order  appealed  from. 


DOBIB  et  al..  Respondents,  T.  ABM- 
STRONG  et  al.,  Appellants.  (Gomrt  of  Ap- 
peals of  New  York.  Jan.  16,  1900.)  Motion 
to  amend  remittitur  granted,  so  far  as  to  allow 
costs  in  this  court  to  both  parties,  payable  out 
of  the  estate;  and  the  remittitur  herein  is 
hereby  ordered  to  be  amended  accordingly, 
without  costs  of  this  motion.  See  160  N.  Y. 
684,  6B  N.  B.  302. 


DODIN  V.  DODIN  et  al.  (Court  of  Appeals 
of  New  York.  April  3,  1900.)  (leorge  H. 
Yeaman  and  J.  P.  Albright,  for  appelant 
William  F.  Clare,  for  respondent 

PBR  CURIAM.  Judgment  affirmed,  with 
costs.  See  16  App.  Div.  42,  44  N.  T.  Sopp. 
800 

PARKER,  0.  J.,  and  GRAY.  MARTIN, 
and  WERNER,  JJ..  concor.  BARTLETT 
and  VANN,  JJ.,  dissent. 


DRAKE,  Appellant  v.  NEW  YORK  SUB- 
URBAN WATER  CO.  et  al..  Respondents 
(WICKES.  Appellant).  (Conrt  of  Appeals  of 
New  York.  April  20,  1900.)  Motion  to  dis- 
miss an  appeal  from  an  order  of  the  appellate 
division  of  the  supreme  court  In  the  Second 
judicial  department,  made  at  the  January  term. 
1899  (36  Apt).  Div.  275,  55  N.  Y.  Supp.  225), 
reversing  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  decision  of  the  court  on  trial  at 
special  term,  and  granting  a  new  trial.  The 
motion  was  made  opon  the  ground  that,  the 
action  baring  terminated  in  favor  of  the  de- 
fendant New  York  Suburban  Water  Company, 
nothing  remains  for  this  court  to  decide  but  an 
abstract  question  of  law.  I.  M.  Dlttenhoefer. 
for  the  motion.  George  C.  Lay,  opposed.  Mo- 
tion denied,  with  $10  costs. 


DUER  et  al..  Resnoudenta,  T.  HUNT,  Appel- 
lant. (Court  of  Appeals  of  New  Ycak.  March 
6,  1900.)  Motion  to  dismiss  an  appeal  from  an 
order  of  the  appellate  division  of  the  supreme 
court  in  the  First  judicial  department,  entered 
June  23,  1899  (41  App.  Div.  581.  58  N.  Y.  Supp. 
742),  reversing  an  order  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at 
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■pedal  term.  The  motion  was  made  on  the 
cronnd  that  the  court  of  appeals  has  no  jariadic- 
noD  to  hear  the  appeal,  and  that  the  appeal  was 
not  taken  within  the  time  preacrlbea  by  the 
Code  of  CiTil  Procedure.  H.  Reevea,  for  the 
motion.  J.  Newton  Flero,  oppowd. 

PER  CURIAM.  A  motion  under  section  218Z 
of  tbe  Code  of  CItII  Procedofe  to  cancel  a  jadg- 
ment  Is  a  spedal  proceedlDft.  and  not  an  order  In 
an  action.  The  motion  to  diamiaa  the  appeal  ia 
denied,  with  910  costs. 


DUER  ,et  al..  Respondents,  t.  HUNT,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Mar  11, 
1900.)  J.  Newton  Fiero,  for  appellant.  William 
B.  Homblower,  for  respondents. 

PER  OURIAM.  Order  afflrmed.  with  costs. 
See  42  App.  DiT.  614,  68  N.  Y.  Snpp.  1140. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LBTTT,  HAIGHT.  MARTIN,  VANN,  and  LAN- 
DON,  JJ.,  concur. 

E0KER8ON  et  aL.  Appellants,  r.  YIIXAOB 
OP  HAVERSTRAW  et  al..  Respondents. 
(Court  of  Appeals  of  New  York.  April  24, 
1800.)  Looia  Bfarahall.  for  appellants.  Wil- 
liam McCanley,  Jr.,  and  Alcnm  Wheeler,  for 
respondents. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs.  See  6  App.  Dir.  102,  80  N.  7.  Supp. 
636. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  LANDON,  and  WERNER,  JJ.,  con- 
cur. 


BCKERT,  Respondent,  t.  VILAS  et  aL,  Ap- 

rllanta.  (Court  of  Appeals  of  New  York. 
1000.)  Motion  to  put  on  calendar,  and  prefer, 
an  appeal  from  a  Jud^nnent  of  the  appellate  di- 
vision of  the  supreme  court  In  the  Fourth  ju- 
dicial department,  entered  May  12.  1898  (29 
App.  Div.  627,  52  N.  Y.  Supp.  1141).  affirming 
a  Jndfcment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  Erie  county  court  decieelng 
the  foreclosure  and  sale  of  certain  premises. 
Tbe  motion  was  made  upon  the  grounds  that 
the  appeal  is  without  merit  and.  taken  solelr  for 
delay,  and  that,  unless  it  can  be  heard  and  dis- 
posed of  at  once,  there  is  great  danger  that  the 
rights  of  the  plaintiff  will  be  Irretrievably  lost. 
Morris  Cohn.  Jr..  for  the  motion.  Wheeler  A 
Woodward,  opposed.  Motion  denied,  without 
costs,  without  prejudiiie  to  respondent's  tight  to 
move  to  jUsmias  app^. 

ECLIPSE  MFG.  CO..  Respondent,  T. 
PIERCE  STE^AM-HEATING  CO.,  Appellant 
(Court  of  Appeals  of  New  York.  May  15,  1900.) 
Adelbert  Moot  and  W.  L.  Marer,  for  appellant 
laaae  L.  Sinior,  James  H.  Barnard,  and  ^1- 
lard  P.  Smith,  for  respondent 

PER  CURIAM.  Jadgment  affirmed,  with 
coats.  See  24  App.  DIt.  681,  48  N.  T.  Supp. 
1104. 

PARKER.  0.  J.,  and  GRAY,  BARTLETT, 
MARTIN,  VANN.  CULLEN,  and  WERNER, 
JJ.,  concur. 


EGAN  et  al..  Respondents,  v.  SUPREME 
COUNCIL,  CATHOLIC  BENEVOLENT  LE- 
GION, Appellant  (Coart  of  Appeals  of  New 
York.  Jan.  30.  1900.)  Edwin  Low,  for  ap- 
pellant  Edward  Herrmann,  for  resfwndents. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See  82  App.  Dir.  246,  62  N.  Y. 
Supp.  978. 

PARKER.  C.  J.,  and  GRAY.  O'BRIEN, 
BARTJ.STT,  HAIGHT,  MARTIN,  and 
VANN,  JJ.,  coDcnr. 


In  re  EVELINR  (Court  of  Appeala  of  New 
York.  May  1,  1900.)  J.  W.  Atk&son,  for  ap- 
pellant Thomas  O'Connor,  for  respondoita. 

PER  CURIAM.  Order  affirmed,  with  coat*. 
See  46  App.  Div.  628.  61  N.  Y.  Supp.  1136. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT. HAIGHT.  and  MA&TIN,  JJ..  concur. 
VANl/,  J.,  abwnt 

FAY.  Respondent  McGUIRB  et  al..  Ap- 
pdlanta.  (Court  of  Appeals  of  Mew  York. 
April  17,  lOOO)  John  01  McGnlre.  for  appd- 
laots.  Jacob  H.  Shaffer  and  Beia  D.  Staler,  for 
respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See  20  App.  Div.  669,  47  N.  Y. 
Supp.  286. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN. 
HAIGHT.  LANDON.  and  WERNER,  JJ..  coo- 


FERRIS  et  al.,  Beapondents,  v.  HARD  et  al.. 
Appellants.  (Court  of  Appeala  of  New  York. 
Feb.  18.  1900.)  George  ^dsworth.  for  appel- 
lants. Price  A.  Matteson  and  Frank  Cl  Feigu- 
son,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  8e«  12  App.  Dir.  fl^  42  N.  Y.  Supp. 
1125. 

PARKER,  C.  J.,  and  GRAY,  BABTLETT. 
MARTIN,  VANN,  OCLLEN.  and  WERNER. 
JJ.,  concur. 


FLANDBEAU,  Respondent,  v.  FLANDROW. 
Appellant.  (Court  of  Appeals  of  New  York. 
June  12,  IdQO.)  Motion  to  dismiss  an  appeal 
from  a  Judgment  of  the  appellate  division  of  the 
supreme  court  in  the  Second  judicial  department, 
entered  October  26.  1899  (44  App.  Div.  618,  60 
N.  Y.  Supp.  404),  affirming  a  judgment  io  favor 
of  plaintiff  entered  upon  a  verdict,  and  an  order 
draylttc  a  motion  for  a  new  trial  The  motion 
was  made  upon  the  ground  that  the  ezceptiona 
are  frivoloua  and  present  no  question  for  review 
by  this  court.  Isaac  M.  Kapper,  for  the  mo- 
tion. Abram  Kling,  opposed.  Motion  denied, 
with  $10  coata. 


FLINT,  Respondent,  v.  RUTHRAUFE\  An- 

Jeltant  (Court  of  Appeala  of  New  York, 
nne  12,  1000.)  Delos  McCurdy  and  Gharlea 
A.  Bunk,  for  appellant  Bronson  Wlnthrop, 
for  respondent 

PER  CURIAM.  Judgment  afflrmed,  with 
costs.  See  26  App.  Div.  624,  63  N.  Y.  Supp. 
206. 

PABKEB.  0.  J.,  and  GRAY.  BABTLETT, 
MARTm,  VANN,  OULLBN,  and  WBRNEB, 
JJ.,  concur. 


FOX,  Bespondent  v.  BUFFALO  PARK, 
Appellant  (Court  of  Appeals  of  New  York. 
M!ay  11.  1900.)  John  G.  Milbnrn,  for  appel- 
lant  Moaes  Shire,  for  reapondent 

PER  OUBIAM.  Judgment  and  order  af- 
firmed, with  coats.  See  21  App.  Div.  321,  47 
N.  Y.  Supp.  788, 

O'BRIEN,  HAIGHT,  MABTIN,  VANN, 
and  LANDON,  JJ.,  concur.  PABKEB,  0.  J., 
and  BABTIiETT,  J.,  not  voting. 


PEUH,  Respondent  v.  DUCKWORTH  et 
al.,  Appellants.  (Court  of  Appeals  of  New 
York.  April  17,  1900.)  Maurice  8.  Hyman, 
for  appeHants.  Benben  H.  Underbill  and 
George  L,  Bobinaon,  for  respondent. 
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FEB  CURIAM.  Jndnaent  and  order  af- 
firmed, with  costs.  See  28  App;  DIt.  624*  48 
N,  y.  Sapp.  1105. 

PARKER,  O.  J.,  and  ORAT,  O'BRIEN, 
HAIGHT,  LANDON,  and  WERNER.  JJ^ 
eonciir. 


FUNDEL,  Beepondent,  v.  THIRD  AVE.  R. 
GO.,  Appellant.  (Court  of  Appeals  of  New 
York.  Feb.  27,  1900.)  Herbert  R.  Umburger, 
Henrr  L.  Scheuerman,  and  Henry  Siegrlst,  Jr., 
for  appellant.  Edmund  Lnis  Mooney,  Robert 
P.  Eurlow,  and  M.  P.  O'Connor,  for  respond- 
ent. 

PER  CURIAM.  Judgment  ai&rmed,  with 
costs.  See  16  App.  Dlv.  42iS,  44  N.  T.  Snpp. 
462. 

PABKEB.  C.  J.,  and  GRAY.  O'BRIEN. 
HAIGHTTlaNDON,  CULLEN,  and  WER- 
NER. JJ.,  concur. 


Id  re  GABBIEL  et  al.  (Cotirt  of  Appeals 
of  New  York.  Jan.  ^  1800.)  J.  Stewart 
Boss,  for  appellants.  Henry  Schmitt,  fto  re- 
spondent. 

FEB  CURIAM.  Order  affirmed,  with  coats. 
See  44  App.  Dir.  623,  60  N.  Y.  Snpp.  87. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN. 
BARTLETT,  HAIGHT,  MARTIN,  and 
VANN,  JJ„  concur. 


OALIiAOHER,  Respondent,  t.  BRYANT 
et  al.,  AppellantB.  (Court  of  Appeals  of  New 
York.  May  1,  1900.)  Oeorse  H.  Fiaher,  for 
appellants.  Charles  I^ex  Brooke,  for  respond- 
ent 

FEB  OURXAH.  Order  afflnned,  wltii  coata, 
and  anestlon  certified  answered  in  the  afDnna- 
tive.  on  opinion  below.  44  App.  Dir.  627,  60 
N.  Y.  Supp.  844. 

PABKEB,  O.  J.,  and  BABTLBTT. 
HAIGHT,  MABTIN.  VANN,  and  LANDON, 
JJ.,  copcnr.   O'BBIBN,  J.,  diMenta. 


GANNON,  BespoQdent,  t.  McGUIBB,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Jan.  16, 
1900.)  Motion  to  postpone  motion  for  reargn- 
ment  and  motion  for  rearrument  denied,  with 
$10  costs.  See  160  N.  Y.  476.  65  N.  B.  7. 


GAMBLE,  Bespondent,  r.  GUNBO,  Appel- 
lant.  (Court  of  Appeals  of  New  York.  April 
8,  1900.)  Frederick  H.  Man  and  Henry  H. 
Man,  for  appellant.  B^anklin  Pierce  for  re- 
spondent. 

FEB  CURIAM.  Order  afflnned,  and  judg- 
ment absolute  ordered  for  plaintiff  on  the  stipu- 
lation for  $5,415.50.  with  interest  from  April 
6,  1897,  with  costs  in  all  courts.  See  21 
App.  DiT.  413.  47  N.  Y.  Supp.  548. 

PABKEB,  C.  J.,  and  GRAY,  BARTLETT, 
MARTIN.  VANN,  CULLEN,  and  WBBNEB, 
JJ.,  concur. 


GABDNEB,  Bespondent,  t.  FBXBDBBICH 
et  al.,  AppellantB.  (Court  of  Appeals  of  New 
York.  May  15,  1900.)  Joseph  W.  Taylor,  for 
appellants.  Charles  Van  Voorliis,  for  respond- 
ent. 

FEB  CUBIAM.  Jndranent  and  order  af- 
firmed, with  costs.  See  2S  App.  DIt.  521,  49 
N.  Y.  Supp.  1077. 

PABKEB.  C.  J.,  and  GRAY,  BABTLETT, 
MARTIN,  VANN,  OULLBN,  and  WERNER, 
JJ_  concur. 


GARDNER,  Respondent,  t.  WINTBBSON 
et  al..  Appellants.  (Court  of  Appeals  of  New 
York.  March  6.  1900.)  E.  G.  BuUard.  for  ap- 
pellants.  Joseph  N.  Tuttle.  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  17  App.  Dir.  630,  46  N.  Y.  Supp. 
680. 

GRAY,  O'BBIEN.  HAIGHT,  LANDON, 
CULLEN,  and  WEBNEB.  JJ..  concur. 


GABDINER.  Respondent,  t.  VAN  AL- 
STYNB  et  al.,  AppellantB.  (Court  of  Appeals 
of  New  York.  May  22,  1800.)  W.  B.  Kissel- 
bnrgh,  Jr.,  for  appdlants.  Jamea  0.  Fursman, 
for  respondent 

PEB  CURIAM.  Judgment  affirmed,  with 
costs.  Bee  22  App.  Dir.  679,  48  N.  T.  Snpp. 
114. 

PARKER,  C.  J.,  and  GRAY,  BABTLBTT, 
MABTIN,  VANN,  CULLEN,  and  WBBNBB, 
JJn  concur. 


GBNBBAL  ELGCTBIC  CO.,  Bespondent, 
T.  NASSAU  ELECTRIC  R.  00.  et  al..  Appel- 
lants. (Court  of  Appeals  of  New  York.  Feb. 
6,  1900.)  Clarence  J.  Sheam,  for  appellants. 
Paul  D.  Cravath  and  John  W.  Houston,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  86  App.  Dir.  510,  55  N.  Y.  Supp. 
868. 

PARKER,  C.  J.,  and  GRAY,  BABTLBTT. 
MABTIN.  VANN,  and  WBBNEB,  JJ..  con- 
cur. 


In  re  GBORGI.  (Court  of  Appeals  of  New 
York.  May  1,  1900.)  John  Aitken,  for  appel* 
lant   DaTid  McClnre,  for  respondent 

PEB  CURIAM.  Order  affirmedj^th  co^ 
on  opinion  below.  44  App.  Dir.  180,  00  N.  T. 
Supp.  772. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT.  MARTIN,  VANN,  and 
IiANDON,  JJ.,  concur. 


GERDING,  Respondent  FUNK,  Appe- 
lant (Court  of  Appeals  of  New  York.  June 
12,  1800.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  appellate  division  of  the  su- 
preme court  in  the  Second  judicial  department 
entered  upon  an  order  made  March  13,  1900 
(48  App.  T)iT.  603,  64  N.  Y.  Supp.  4^),  af- 
firming a  judgment  In  favor  of  plaintiff  entered 
upon  the  report  of  a  referee.  The  motion  wae 
made  upon  the  grounds  that  the  action  is  one 
to  recoTer  compensation  for  serrlces,  and  there- 
fore  not  appealable  to  tUs  court  and  that  the 
decision  of  the  appellate  division  was  unani- 
mous, and  that  court  has  not  certified  that  a 
question  of  law  is  involved  which  should  be  re- 
viewed by  the  court  of  appeals,  Abram  Kliag, 
for  the  motion.  William  H.  Russdl,  WiUlam 
B.  Winslow,  and  Frank  H.  Waggoner,  oppoe- 
ed.   Motion  denied,  without  costs. 


In  re  GIHON'S  WILL.  (Court  of  Appeals 
of  New  York.  June  19,  1900.)  Frederick  H. 
Man,  for  appellant  O,  N.  Bovee,  Jr.,  tm  re- 
spondents. 

PER  CURIAM.  Order  affirmed,  with  costs. 
See  44  App.  Div.  621,  60  N.  Y.  Sapp.  65. 

PARKER,  C.  J.,  and  O'BBIEN,  BART- 
LETT, HAIGHT,  VANN,  and  LANDON, 
JJ.,  concur. 


GLBASON  et  al.,  Bespondentf^,  v.  PEER- 
LESS MFG.  CO..  Appellant  (Coui-t  of  Ap- 
peala  of  New  York.   May  22,  1900.)   Natha  i 
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OttiDser,  for  appellant   OecH^e  W.  Stephens, 
for  respondents. 
PBB  CURIAM.    Judgment  ■fflimed.  with 

coBta,  on  opinion  below.  1  App.  Dir.  2B>7,  87 
N.  r.  Supp.  267. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
MARTIN,  VANN,  and  WBBNBB.  JJ.,  con- 
cur. 


6LEAS0N  et  al.,  Respondents,  t.  PEER- 
LESS MFG.  CO.,  Appellant.  (Conrt  of  Ap- 
peals of  New  York.  June  19,  1900.)  Motion 
for  reargnment  granted.  See  163  N.  T.  &74, 
67N.  E.Uia 


GOLDMARK,  Appellant,  t.  MAGNOLIA 
METAL  CO.,  ReapondenL  (Court  of  Appeals 
of  New  York.  Jan.  SO,  1900.)  Motion  to  dis- 
miss an  appeal  from  a  judgment  of  the  appel- 
late division  of  the  supreme  court  In  the  First 
judicial  department,  entered  October  31,  1890 
(44  App.  Dir.  35,  60  N.  Y.  Supp.  425),  which 
aflSrmea  a  judgment  In  favor  ox  defendant,  en- 
tered npon  a  dismissal  of  the  ctnnpltint  at  a 
trial  term.  The  motion  was  made  on  the 
grounds  that  the  Judgment  was  unanimously 
alBrmed  hj  the  aivellate  division;  that  the  ap- 
pellate division  has  not  certiGed  that  a  ques- 
non  of  law  is  Involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  nor  has  the 
appeal  been  allowed  by  a  judge  of  this  court; 
that  the  action  is  one  to  recover  compensation 
for  services,  and  is  not.  as  of  right,  appealable 
to  this  court.  Nichols  &  Bacon,  for  the  mo- 
tion. Constant  &  Goghill,  mposed.  Mo  opin- 
l<m.  Motion  denied,  with  flu  coats. 


GREENE,  Appellant,  v.  NIAGARA  COUN- 
TY et  al..  Respondents.  (Court  of  Appeals  of 
New  YM-k.  Jan.  30,  1000.)  David  Millar,  for 
appellant.  P.  F.  King,  for  respondent  Niagara 
county.  Ellsworth,  Potter  &  Storrs,  for  re- 
spondent Ellsworth. 

PER  CURIAM.  Judgment  alBrmed,  with 
costs.  See  31  App.  Dir.  634,  63  M.  T.  Supp. 
1104. 

PARKER,  0.  J.,  and  O^BIEN.  BART- 
LETT, HAIGHT,  MARTIN,  VANN,  ahd 
liAMDON,  JJ..  concur. 


GREY,  Respondent,  v.  WEST  et  aL,  Appel- 
lants.  (Court  of  Appeals  of  New  York.  Feb. 
27,  1900.)  Homer  Weston,  for  appellants. 
Adam  J.  Smith,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  12  App.  Div.  626,  48  N.  T.  Supp. 
1154. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT, 
MARTIN,  VANN,  OULLBN,  and  WBRNBR, 
JJ.,  concur. 


GUBBINS,  Appellant,  v.  PETERSON,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
June  5,  1900.)  E.  J.  McCrossin,  for  appellant. 
James  P.  Philip,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  Judg- 
ment absolute  ordered  for  defendant  on  the 
stipulation,  with  coste,  on  opinion  below.  21 
App.  Div.  241.  47  N.  Y.  Supp.  686. 

PARKER,  O.  J.,  and  GRAY,  03RIBN, 
HAIGHT.  MARTIN,  LANDON,  and  WEB- 
NEB,  JJ.,  concur. 


QUENTHBR,  Respondent  t.  AUSDBN  et 
al..  Appellants.  (Court  of  Appeals  of  New 
York.  March  6,  1900.)'  H.  H.  Woodward,  for 
appellants.  Bdwin  McKnltht,  for  rewondent 


raS  OURIAM.  Judgment  affirmed,  irith 
costs.  See  16  App.  Div.  607.  44  N.  Y.  Sum* 
982. 

PARKEB,  O.  J.,  and  GBAY,  O'BBIBN, 
HAIGHT,  LANDON,  OULLBN,  and  WBR- 
NER,  JJ.,  concur. 


GUGEL,  Respondent  v.  ISAACS,  Appel- 
lant (Court  of  Appeals  of  New  York.  April 
6,  1900.)  A.  J.  Skinner,  for  appellant  Robert 
McM.  Gillespie  and  Stanley  W.  Dexter,  for 

respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  21  App.  Div.  603,  48 
N.  Y.  Supp.  594. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT, 
MABTIN,  CULLEN,  tfnd  WERNER,  JJ., 
concur.   vANN,  J.,  not  voting. 


HALL,  Respondent  v.  PRESIDENT, 
ETC..  OP  DELAWARE  ft  H.  CANAL  CO., 
Appellant.  (Court  of  Appeals  of  New  York. 
Feb.  27,  1900.)  Lewis  E.  Carr.  for  appellant 
G.  B.  Wellington,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  22  App.  Div.  630,  48  N.  Y.  Supp. 
1106. 

PARKER.  O.  J.,  and  GRAY.  O'BBIBN. 
HAIGHT*  OULLBN.  and  WBRNBB,  JJ.. 

concur. 


HAMIIjTON,  Respondent  v.  OWBGO  WA- 
TERWORKS, Appellant  (Conrt  of  Appeals 
of  New  York.  May  IS,  1900.)  Martin  S. 
Lynch,  for  appellant  8.  D.  HallidsT,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  22  App.  Dir.  678,  48  N.  Y.  Snpp. 

106. 

PARKER,  O.  J^  and  GRAY,  O'BRIEN, 
HAIGHT,  CULLEN,  and  WEBNEB,  JJ.. 
concur. 


HANDSHAW,  Amellant  v.  ARTHUR  et 
al.,  Respondents.  (Court  of  Appeals  of  New 
York.  Feb.  16,  1900.)  Livingston  Smith,  for 
appellant  Ackerly  &  Miles,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  9  App.  Dir.  176,  41 
N.  Y.  Supp.  61. 

GRAY,  BARTLETT,  MARTIN,  VANN, 
and  WEBNEB,  JJ.,  conciir.  PABKBB.  a 
J.,  not  voting. 


In  re  HABT.  (Conrt  of  Appeals  of  New 
York.  April  20,  1900.)  Benewed  motion  for 
reargument  denied,  with  $10  costs.  See  161 
N.  Y.  507,  66  N.  B.  1068;  168  N.  Y.  278,  64 
N.  B.  44. 


ELA5GALL,  A^ellant  v.  KING  et  al.,  Re- 
roondents  (SMITH  et  al..  Appellants.)  (Conrt  of 
Appeals  of  New  York.  April  17,  1900.)  Mo- 
tion for  reargument  denied,  wiUi  $10  coats. 
See  162  N.  Y.  184,  66  N.  B.  618. 


HASCALL,  Appellant  T.  KING  et  aL.  Be- 
Bpondenta  (SMITH  et  al..  Appellants).  (Court 
of  Appeals  of  New  York.  Jane  19.  1900.) 
Motion  for  reargument  denied,  with  $10  costs. 
See  162  N.  Y.  134.  66  N.  B.  616. 


HAUSAUEB  et  al..  Respondents,  v.  DAHL- 
MAN  et  al..  Appellants.  (0>urt  of  Appeals 
of  New  York.  May  16.  1900.)  Simon  Fteiach- 
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mann,  for  appellants.  Adelbert  Moot,  for  re* 
■pondents. 

FEB  OITBIAM.  Judgment  affirmed,  with 
coate,  on  opinion  below.  18  App.  Dtr.  46 
N.  y.  Sapp.  10S& 

PABKBB,  0.  J.,  and  GBAT,  BABTI..ErtT, 
HABTIN,  TANN.  CULI^N,  and  WERNEB, 
JJ.,  conenr. 


HAUSSKNECHT,  Bespondent  v.  SMITH, 
Appellftnt.  (Court  of  Appeals  of  New  York. 
Feb.  13,  1900.)  Benjamin  Estes,  for  appellant. 
William  J.  Courtney,  for  respondent. 

FEB  CUBAM.  Jadgment  and  order  affirmed, 
with  costs.  See  11  App.  Dir.  186.  4S  N.  T. 
Sopp.  611.  ■ 

PARKEB.  a  and  ORAT.  BARTLBTT, 
MARTIN.  VANN,  and  WERNER.  JJ.,  concur. 


HAVANA  BRIDGE  WORKS,  Beepondent,  t. 
BOOTH.  Appellant.  (Court  of  Appeals  of  New 
York.  Feb.  6,  1900.)  Frederick  GollLn,  for  ap- 
p^ant.    Robert  T.  Turner,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  coats.  See  35  App.  Dir.  624,  54  N.  T. 
Snpp.  1103. 

PARKEB.  O.  J.,  and  OBAT,  BABTLETT, 
MARTIN.  TANN,  GULLEN,  and  WERNER. 
JJ«  concur. 


HAYES,  Respondent,  t.  GROSS,  Appellant. 
(Court  of  Appeals  of  New  York.  March  IS, 
1800.)  Edgar  A.  Spencer,  for  appellant  A. 
D.  L.  Baker,  fdr  respMident 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on  opinion  t>elow.  9  App.  Div. 
12,  40  N.  Y.  SupD.  1098. 

PARKER.  O.  J.,  and  GRAY.  O'BRIEN, 
HAIGHTTiJLNDON,  CULLBN,  and  WER- 
NER, JJ.,  ooacnr. 


HEIDENHEIMER  et  al..  Respondents,  t. 
BOYD,  Appellant  (Oonrt  of  Appeals  of  New 
York.  March  1800.)  Henry  Daily,  Jr.  for 
appellant.  Bamnel  Untermyer  and  Moaea  Wein- 
man, for  respondents. 

FEB  CURIAM.  Judgment  and  order  affirm- 
ed, with  coats.    See  16  App.  Div.  580,  44  N.  Y. 

Supp.  687. 

PARKER,  O.  J.,  and  GRAY,  O'BBIBN, 
HAIGHT.  IzANDON,  CULLBN.  and  WBBr 
NEB,  JJ.,  concur. 


HBNDBIB,  Appellant,  t.  KINNEAR,  Re- 
spondent (Court  of  Appeals  of  New  York. 
March  6,  1900.)  Edward  J.  Meegan,  for  appel- 
lant   Irederick  B.  Wadhams,  for  respondent 

*PBB  CUBIAM.  Judgment  affirmed,  with 
coats,  on  opinion  in  same  case  in  84  Hua,  141, 
82  N.  Y.  Supp.  417.  See  16  App.  DIt.  625,  43 
N.  Y.  Supp.  1155. 

PABKKR,  C.  J.,  and  GBAY,  O'BRIEN. 
HAIGHT,  CULLEN.  and  WBRNBR,  JJ..  con- 
cur. 


HERBBBT.  Appellant,  t.  GALLATIN  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
May  22,  1000.)  Charles  De  Hart  Brower,  for 
appellant   William  H.  Harris,  for  respondents. 

FEB  CUBIAM.  Judgment  affirmed,  with 
costs.  See  22  App.  Div.  623,  47  N.  Y.  Supp. 
778. 

PARKER,  a  J.,  and  GRAY,  BABTLETT, 
MARTIN.  TANN,  CULLBN,  and  WEBNBB, 
I  J.  coacu. 


HIX,  Bespondent  t.  EDISON  ELECTRIC 
LIGHT  CO..  Appellant  (Court  of  Appeals  of 
New  York.  Iday  2%  1900.)  Eugene  hTLcwU 
and  John  C.  Kowe.  for  appellant   John  C. 

Tomlinson,  for  respondent 

FER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See  27  App.  Dir.  248.  50  N.  Y. 
Snpp.  692. 

PARKER,  C.  J.,  and  GRAY.  MARTIN. 
VANN,  CULLEN.  and  WERNER,  JJ.,  concur. 
6ARTLBTT,  J.,  not  voUng. 

HOBNBBRGEB,  Appellant  t.  MILLEB.  Be* 
spondent  (Court  of  Appeals  of  New  York. 
Jane  5,  1900.)  Edward  W.  8.  Johnston,  for  ap> 
pellant    Joseph 'Fettretch,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
TOS«.    See  28  App.  DIt.  199.  50  N.  Y.  Supp. 

PARKER,  C.  J.,  and  GBAY.  O'BBIEN, 
HAIGHT,  MABTIN,  LANDON,  and  WEB- 
NBB. JJ..  conenr. 

H08F0RD,  Respondent,  v.  NEW  YORK 
CENT.  4  H.  R.  R.  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  Feb.  18,  190a)  Albert 
H.  Harris,  tot  appellant  Thomas  Rainea  and 
Charles  F.  Miller,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  plaintiff  on  the  stipu- 
lation, with  costs.  Bee  W  App.  Diy.  327,  56 
N.  Y.  Supp.  938. 

PARKER,  OJ..  and  BABTLETT.  MAR- 
TIN, VANN,  OUIXBN,  and  WERNER.  JJ., 
concur. 


In  re  HOYT  et  al.  (Court  of  Appeals  of  New 
York.  Feb.  6,  1900.)  No  <vinion.  Motion  for 
rea^nwrntdrai^with  $10  costs.    See  100  N. 

HUGHES.  AppeUant  T.  SMITHER.  Be- 
spondent.  (Court  of  Appeals  of  New  York. 
May  8.  1900.)  George  G.  Lay,  for  appelant 
Fisher  A.  Baker,  for  respondent 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs,  on  opinion  bdow.  23  Ann. 
Div.  690,  49  N.  Y.  Supp.  115. 

PARKER.  C.  J.,  and  O'BRIEN.  BART- 
LETT.  HAIGHT.  MARTIN.  VANN.  and 
LANDON,  JJ.,  ooneur. 


HUNT.  Respondent  t.  FITGHBUBG  R. 
CO.,  Appellant  (Court  of  Appeals  of  New 
York.  Not.  21,  1899.)  T.  F.  Hamilton,  for 
appellant  James  Lansing,  for  resuondeut. 
No  opinion.  Judgment  affirmed,  with  costs. 
All  concur,  except  GBAY,  J.,  not  voting,  and 
O'BRIEN.  J.,  absent  See  32  App.  DIt.  631. 
53  N.  Y.  Snpp.  llOa 


HUTCHINSON,  RespoAdent,  t.  ATLAN- 
TIC AVE.  R.  CO.  OF  BBOOKLYN,  Appel- 
lant (Court  of  Appeals  of  New  York.  Jan. 
9,  1900.)  Jamea  R.  Soley,  for  appellant  J. 
Stewart  Boss,  for  respondent  No  opinion. 
Jadgment  affirmed,  with  costs.  All  conenr,  ex- 
cept PABKBB.  a  J.,  not  voting.  See  33  Apo. 
Dfv.  609.  63  N.  Y.  Supp.  1076. 


HUTTON,  Appellant  t.  METROPOLITAN 
EL.  RY.  CO.  et  ai.,  Respondents.  (Court  of 
Appeals  of  New  York.  April  20.  1900.)  Mo- 
tion to  dismiss  an  appeal  from  a  Judgment  of 
the  appelate  division  of  the  supreme  court  in 
the  rtnt  judicial  department  entered  Jalj  12; 
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1897  (19  App.  DlT.  243,  46  N.  T.  Sapp.  169), 
reTeruDf  a  Jadgment  in  fovor  of  plaintiff  en- 
tered ap(m  a  dedaion  of  the  court  on  trial  at 
•pedal  term,  and  grantfnv  a  new  tzial.  The 
motion  was  made  upon  the  gronnd  that  the  ap- 
peal waa  not  taken  within  the  time  and  In  the 
manner  prescribed  hj  the  Code  of  Oirll  Pro- 
cedure. Sidney  Smith,  for  the  motion. 
■Charlea  H.  Strong,  opposed.  Motion  denied, 
with  f  10  coats,  on  the  anthoritr  of  Oaarantee 
Trust  ft  Safe-Deposit  Go.  t.  Philadelphia,  B. 
■ft  N.  B.  R.  Co.,  160  N.  T.  1.  64  N.  B.  676. 


IBISH,  Respondent,  r.  HORN,  Appellant. 
<Gonrt  of  Appeals  of  New  York.  April  S, 
1900.)  Charles  M.  Parsons,  for  appellant.  T. 
W.  McArthur,  for  respondent 

PER  CURIAM.  Order  afBrmed,  and  judg- 
ment absolnte  ordered  for  plaintiff  on  the  atipa- 
lation.  with  costs.  See  19  App.  Dlv.  682,  46  N. 
T.  Sapp.  1094. 

PARKER.  C.  J.,  and  GRAY,  BARTIt^TT. 
MARTIN,  TANN,  CULLEN,  and  WERNER, 
JJ.,  concur. 


ISAACS,  Respondent,  v.  COHN  et  al..  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
Feb.  13,  1900.)  J.  Murray  Downs,  for  appd- 
lants.    David  Bandler,  for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.  See  10  App.  Dir.  216^  41  N. 
Y.  Supp.  779. 

PARKER,  a  X,  and  GRAY.  BARTLETT, 
MARTIN,  VANN,  OTTLLEN,  and  WERNER, 
JX,  concur. 

JAMIBSON  et  al..  Respondents,  t.  NEW 
YORK  A  R.  B.  BY.  CO.,  Appellant.  (Court 
■of  Appeals  of  New  York.  April  3,  1900.)  WiJ- 
Ham  C.  Beecher,  for  appellant.  Henrr  A. 
Monfort.  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
■costs.  CD  opinion  below.  11  App.  Dir.  80,  42 
N.  Y.  Sopp.  915. 

PARKER.  O.  J.,  and  BABTLBTT,  MAR- 
TIN. VANN,  and  WBBNBB,  JJ„  concur. 
GRAY,  J.,  not  TCting. 

JAUNCEY  et  al.,  Respondents,  v.  WEIBBi- 
ZAHL,  Appellant.  (Court  of  Appeals  of  New 
York.  March  20, 1000.)  David  B.  Hill,  for  ap- 
pellant. Charles  L.  Jonea  and  Joseph  KHng,  for 
respondents. 

PER  CUBIAM.  Appeal  dismissed,  with 
costs.  See  45  App.  IMr.  624,  61  N.  Y.  Supp. 
1139. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
IiBTT,  HAtGHT.  MARTIN,  VANN,  and 
I«ANDON,  JJ.,  concur. 

JEREMIAH,  Respondent,  t.  PITCHER, 
Appdlsnt.  (Court  of  Appeals  of  New  York. 
May  22,  1900.)  Henry  Major,  for  appdlant. 
P.  Harwood  Vernon,  for  respondent. 

PER  OURIAM.  Judgment  affirmed,  and 
judgment  absolute  ordwed  for  plalntlfl!  on  the 
stipulation,  with  costs.  See  26  App.  Div.  402, 
49  N.  Y.  Supp.  788. 

PARKER,  C.  X,  and  GRAY.  BARTLETT. 
MARTIN,  VANN,  and  WERNER,  JX,  concnr. 


JOHNSTON  et  aL,  Reepcmdents,  t.  DAHL- 
GREN,  Appellant  (povrt  of  Appeals  of  New 
York.  Aprtl20^  lOOO.)  Motion  to  diamiss  an 
appeal  from  a  Judgment  of  tb*  appdlate  dlTi- 
sion  of  the  supreme  court  In  the  Second  judi- 
cial department,  entered  upon  an  order  made 
BCarch  7, 1900  (48  App.  Dir.  537, 02  N.  Y.  Supp. 


1115),  affirming  a  Judgment  In  faTor  of  plain- 
tiffs entered  upon  the  report  of  a  referee.  The 
motion  was  made  upon  the  grounde  that  this 
court  has  no  jurisdiction  of  the  appeal,  the 
decision  of  the  appellate  division  havinE  been 
nnanlmous;  that  the  said  appellate  diTbion 
has  not  certified  that  in  its  opiirion  a  question 
of  law  is  involved  which  ought  to  be  reviewed 
by  the  court  of  appeals;  and  that  the  Quea- 
tions  of  law  raised  by  the  appellant  are  frlvo- 
loua.  George  C  Lay,  for  the  motion.  Abram 
I.  ElfcUB  and  David  T.  Davles.  opposed.  Bfo- 
tlon  denied,  with  ^0  costs. 


JOHNSTONE,  AppeUant.  r.  O'CONNOR, 
Respondent.  (Court  of  Appeals  of  New  York. 
April  17,  1900.)  John  L.  HUl  and  WiUlam  D. 
Vee^er,  for  ai^Uant.  Edward  0.  Board  man, 
for  respondeuL 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.  See  21  App.  Div.  77,  47  N. 
Y.  Supp.  426. 

PARECER,  O.  J.,  and  O'BRIEN.  BART- 
LETT, HAIGHT,  MARTIN,  VANN,  and 
LANDON,  JJ.,  concur. 


JONES.  Appellant,  v.  DOHERTY  et  al.. 
Respondents.  (Oinrt  of  Appeals  of  New  Y<h^ 
May  11,  1900.)  Scott  Lord,  for  appellant. 
Fbiiip  L.  Wilson,  for  respondents. 

PER  CURIAM.  Jndjpnent  affirmed,  with 
costs.  See  17  App.  DIv.  45  N.  Y.  Supp. 
241. 

O'BRIEN,  BARTLETT.  HAIGHT,  MAR- 
TIN, VANN,  and  LANIMDN,  JJ.,  concur. 


In  re  JOURNEAY'8  WILL.    (Court  of  Ap- 

Eeals  of  New  York.   March  IS,  1900.)  Calvin 
).  Van  Name  and  Mortimer  S.  Brown,  for  ap- 
pellant.  George  J.  Greenfield,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs. 
See  16  App.  Dlv.  667,  44  N.  T.  Supp.  648. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT.  MARTIN,  VANN,  and 
LANDON,  JJ.,  concnr. 


In  re  JOURNBAY'S  WILL.  (Court  of  Ap- 
peals of  New  York.  April  20,  1900.)  Motion 
for  reargument  denied,  with  $10  costs.  See 
162  N.  Y.  611.  67  N.  E.  1113. 


J.  ft  A.  McKECHNIB  BREWING  CO.,  Re- 
wondent.  v.  TRUSTEES  OF  VILLAGE  OF 
OANANDAIGUA  et  al.,  Appellants.  (Court 
of  Appeals  of  New  York.  April  8, 1900.)  John 
Colmey  and  James  C.  Smith,  for  appellants. 
Frank  Rice  and  Henry  M.  Pleld,  for  respond- 
ent. 

PER  CURIAM.  Order  affirmed,  and  Judg- 
ment absolnte  ordered  for  plaintiff  on  the  stipu- 
lation, on  opinion  of  Putoam,  J.,  bdow,  with 
costs.   16  App.  Div.  ISO,  44  N.  Y.  Snpp.  817. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT, 
CULLBN,  and  WERNER.  JJm  concur. 
MARTIN  and  VANN,  JJ.,  not  voting. 


KALFUR,  Respondent  BROADWAY 
FERRY  ft  M.  A.  R.  CO.,  Appellant.  (Court 
of  Appeals  of  New  York.  Feb.  13,  1900J 
Percy  S.  Dudley,  for  appellant.  Charles  J. 
Patterson,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  34  App.  IMv.  267,  64  N.  Y.  Supp. 
603. 

PARKER,  a  J„  and  GRAY,  BARTLETT. 
MARTIN.  VANN,  and  WERNER.  JJ,.  con- 
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EAZMIEIRCZAK,  Respondent,  t.  ST.  ADBL- 
BBRTS  KOMTn  catholic  CHURCH 
SOC.  OF  BUFFALO,  Appellant.  (Court  of 
Appeals  of  New  York.  Feb.  27,  1900.)  PhiUp 
A.  Xaing,  for  appellant.  Ei.  6.  Mansfield,  (or 
respondent.  . 

PER  CURIAM.  Judgment  affirmed,  with 
cwU.    See  14  App.  Div.  OS^  48  N.  Y.  Supp. 

GRAY,  BABTLETT,  VANN,  OULLBN, 
and  WERNER,  JJ.,  concur.  PABKBB,  0. 
J.,  and  MARTIN,  J.,  tiot  voting. 


KENNEY,  Respondent,  v.  BHINELAND- 
ER,  Appellant.  (Court  of  Appeals  of  New 
York.  June  5,  1900.)  Jacob  F.  Miller,  for 
a)n>ellant.   John  F.  Foley,  for  reBpondenl^ 

PER  CURIAM.  Judgment  affirmed,  with 
COS. a.  See  28  App.  Div.  246,  60  N.  Y.  Supp. 
1088. 

PABKER.  C.  J^  and  GRAY,  HAIGHT. 
MABTIN,  LANDON,  and  WBBNBR,  JJ., 
concur.  O'BBIBN.  J.,  dissents. 


KENT.  Appellant,  v.  WEST,  Respondent. 
(Court  of  Appeals  of  New  York.  June  12. 
1000.)  Charles  S.  Kent,  in  pro.  per.  Julie  R. 
Jennert  for  respondent. 

PEB  CURIAM.  Appeal  dismissed,  with 
coats.  See  33  App.  Dir.  112,  53  N.  Y.  Supp. 
244. 

PABKER.  C.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  YANN,  LANDON,  and 
OULLBN,  JJ.,  concur. 


KBUKA  COLLEGE,  Respondent,  r.  RAY, 
Appellant  (Court  of  Appeals  of  New  York. 
Jan.  16,  1900.)  Motion  to  dismiss  an  appeal 
from  a  Judgment  of  the  appellate  division  of 
the  supreme  court  in  the  Fourth  judicial  de* 
partment,  entered  June  14,'  1889  (41  App.  Div. 
200.  68  N.  Y.  Supp.  745),  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
dedaion  of  the  court  at  a  trial  term  without 
a  jury.  The  motion  was  made  on  the  grounds 
that  the  appellate  division  unanimously  affirm- 
ed the  decblon  of  the  trial  court,  and  that  no 

Snestlon  of  law  was  presented  for  review.  M. 
I.  Leary,  tor  the  motion.  Tabor  ft  Wilkle. 
opposed.  No  opinion.  Hotton  denied,  without 
costs. 


KIRK,  Respondent,  t.  CITY  OF  SYRA- 
CUSE et  al.,  Appellants.  (Court  of  Appeals 
of  New  York.  Hay  16, 1900.)  James  E.  New- 
ell, for  appellants.  ,  Louis  L.  Waters,  for  re* 
apondent.  No  opinion.  Judgment  affirmed, 
with  coats,  on  anthoritr  of  Alvord  v.  City  of 

S~  racQB&_ie8  N.  Y.  188.  57  N.  VL  SIO.  See 
AppTbiv.  627,  46  NTT.  Supp.  1094. 


KLEINER,  Respondent,  v.  THIRD  AVE. 
B.  CO.,  Appellant.  (Coort  of  Appeals  of  New 
York.  Ap^l  17,  1900.)  Uotton  for  reargn- 
ment  denied,  with  (10  costs.  See  162  N.  T. 
198,  66  N.  ri.  497. 


KNOPB,  Respondent,  v.  NUNN,  Appellant. 

J Court  of  ADpeala  of  New  York.    April  6, 
900.)   John  H.  Hopkins,  for  appellant  John 
A.  Bemhard.  for  respondent. 

PBB  CURIAM.  Judgment  affirmed,  with 
costs.   See  46  N.  Y.  Supp.  1094. 

PARKER,  C.  J.,  and  GRAY,  BABTLETT, 
MABTIN,  VANN,  OULLBN.  AND  WBB^ 
NEB.  JJ»  concur. 


KOEHLER  et  al..  Respondents,  v.  BRADY, 
Appellant  (Court  of  Appeals  of  New  York. 
MTsy  15,  1900.)  William  E.  Wyatt,  for  appel- 
lant.  Emanuel  J.  Myers,  for  resptHidmts. 

PEB  CUBIAM.  Judgment  afHrmed,  with 
c^ts.    See  22  App.  Div.  624,  47  N.  T.  Supp. 

PABKBB.  O.  J.,  and  GRAY,  BARTLBTT. 
MABTIN,  VANN,  GULLEN,  and  WBBNBR, 
JJ.,  concur. 


KBAKAUER  et  al.,  Rrapondents,  v.  CHAP- 
MAN, Jr.,  Appellant.  (Court  of  Appeals  of 
New  York.  March  27,  1900.)  Charles  C.  Lev. 
eoson  and  Henry  S.  Bennett,  for  appellant 
George  H.  Fletcher,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    See  16  App.  Div.  116,  46  N.  Y.  Supp. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LBTT, HAIGHT,  MARTIN,  VANN,  and 
LANDON,  JJ.,  concur. 


KBUG.  Respondent,  v.  PITASS  et  al..  Ap- 

Jellanta.  (Court  '  of  Appeals  of  New  York, 
une  19,  190O.)  Motion  for  reargument  denied, 
with  ¥10  costs.  See  162  N.  Y.  164,  66  N.  E. 
526. 


LACKAWANNA  MILLS.  Respondent,  v. 
WEIL  et  al.,  Appellants.  (Court  of  Appeals 
of  New  York.  April  17,  1800.)  B.  F.  Ein- 
stein, for  appellants.  A.  A.  Spear,  for  respond- 
ent 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.  See  21  App.  Div.  492,  47 
N.  Y.  Supp.  585. 

PABKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  LANDON,  OULLBN.  and  WBR- 
NEB,  JJ.,  concur. 


LAIBLB,  Bespondent,  v.  NBW  TOBK 
CENT.  &  H.  B.  B.  CO.,  Appellant  (Court  of 
AppeaU  of  New  York.  March  27  1900^  Al- 
bert H.  Harris,  for  appellant  William  S.  Jen- 
ney,  for  respondent. 

PBB  GUBIAM.  Order  affirmed,  and  Jndg^ 
ment  absolute  ordered  for  plaintiff  on  the  stip- 
ulation, with  costs.  Bee  18  App.  Dir.  674.  48 
N.  Y.  Supp.  1008. 

PABKBB,  G.  Jh  and  O'BRIEN,  BABT- 
LETT. HAIGHT,  MABTIN.  VANN,  and 
LANDON,  JJ..  concur. 


LANDON.  Respondent,  v.  CITY  OF  SYRA- 
CUSE et  al..  Appellants.  (Court  of  Appeals 
of  New  York.  May  16, 1900.)  James  E.  New- 
ell, for  appellants.  Ray  B,  Smith,  for  respond- 
ent- No  opinion.  Judgment  affirmed,  with 
costs,  on  authority  of  Alvord  City  of  Syra- 
cuse. 163  N.  Y.  158,  67  N.  B.  310.  See  19  App. 
Div.  41,  46  N.  Y.  Supp.  1068. 


LANDON,  Respondent  v.  PREFERRED 
ACC.  INS.  CO.  OF  NEW  YORK,  Appellant 
(Court  of  Appeals  of  New  York.  March  6, 
1900.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  appellate  division  of  the  su- 
preme court  in  the  Second  judicial  department, 
entered  October  6,  1899  (43  App.  Div.  487,  60 
N.  Y.  Supp.  188),  affirming  a  judgment  in  fa- 
vor of  plaintiff  entered  upon  a  verdict,  and  an 
order  denying  a  motion  for  a  new  trial.  Tlie 
motion  was  made  upon  the  grounds  that  this 
court  is  without  jurisdiction  to  hear  the  ap- 
peal, tliat  the  judgment  of  the  appellate  divi- 
sion was  unanimous,  and  therefore  nut  appeal- 
able to  this  court,  and  tliat  the  exceptions  tak- 
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en  are  frivoIduL  William  S.  Lewis,  tor  the 
modon.  George  B.  Gooney,  opposed.  Motion 
to  dismiBS  appeal  denied,  with  flO  coats.  ' 


LASBBR,  Respondent,  t.  VILIiAOB  OF 
SARATOGA  SPRINGS.  Appellant  (Gourt 
of  Appeals  of  New  York.  June  6,  1900.)  Jo- 
seph P.  Brennan,  for  appellant.  Edgar  T. 
Brackett.  for  respondent. 

PER  OTTRIAM.  Jndgment  affirmed,  with 
costs,  upon  the  case  of  Moody  Village  of 
Saratoga  Springs,  163  N.  Y.  68i,  57  N.  E.  1118. 
See  If  App.  DiT.  624,  47  N.  Y.  Supp.  1189. 

PARKER,  0.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  and  WERNER,  JJ., 
concur. 


LAWRENCE,  Appellant,  v.  MAYOR,  ETC., 
OF  CITY  OF  NEW  YORK.  Respondent. 
{Court  of  AiH>ealB  of  New  York.  March  29, 
1900.)  Joseph  P.  Daly,  for  appellant.  John 
Whalen,  Corp.  Ooonset  (Theodore  Connoly,  of 
counsel),  for  respondent. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs.  See  29  App.  Dlv.  2S6,  61  N.  Y.  Supp. 
416. 

PARKER.  O.  J.,  and  ©"BRIBN,  BART- 
LETT,  HAIGHT,  MARTIN,  VANN,  and 
LANDON.  JJ..  concur. 


LEACH.  Respondent,  t.  SMITH,  Appellant. 
< Court  of  Appeals  of  New  York.  June  12, 
loco.)  Chauncey  S.  Tmax,  for  appellant 
William  J.  Lippmann,  for  respondent 
.  PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  27  App.  Div.  290,  50  N.  Y.  Supp. 
664. 

PARKER,  C.  J.,  and  GRAY,  BABTLBTT, 
MARTIN,  VANN,  CULLEN,  and  WERNER. 
JJ.,  concur. 


In  re  LEGGAT,  JCourt  of  Appeals  of  New 
York.  Jane  19,  1900.)  Jacob  Marks,  for  ap- 
pellant. Justus  A.  B.  Cowles  and  Charles  P. 
Oowres,  for  respondent. 

PER  CURIAM.  Order  of  appellate  division 
reverBed,  with  costs  in  this  court  only,  and  the 
order  of  the  surrogate  affirmed,  without  costs, 
on  the  authority  of  In  re  Leggat.  162  N.  Y. 
437,  BO  N.  E.  1009.  See  47  App.  DiT.  643,  62 
N.  Y.  Supp.  1140. 

PARKER,  G.  J.,  and  O'BRIEN,  BABT- 
LBTT»  HAIGHT,  VANN,  and  LANDON. 
JJq  concur. 


LENNON,  Respondent  v.  SMITH  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
Feb.  13,  1900.)  Fraok  E.  Smith,  for  appel- 
lant.  John  T.  Canavan,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  23  App.  Dir.  29S.  48  N.  Y.  Supp. 
466. 

PARKER,  C.  J.,  and  GRAY,  BABTLETT, 
MARTIN.  VANN,  OULLEN,  and  WERNER, 
J  J.,  concur. 


LINTHICUM,  Respondent,  t.  CASWELL, 
Appellant.  (Court  of  Appeals  of  New  Yorlc 
Not.  21,  1890.)  John  J.  Linson,  for  appellant 
Charles  F.  Oantine  and  P.  Cantine,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costs,  on  opinion  below.  19  App.  Dir. 
541.  46  N.  Y.  Supp.  610.   All  concur. 


LIPP,  RespcmdenL  t.  OTIS  BROa  &  00.. 
Appellant,  et  al.  (Court  of  Appeals  of  New 


York.  March  iS,  1900.)  Motion  for  reargn- 
ment  denied,  witii  flO  eostn.  See  161  N.  T. 
669.  06  N.  B.  79. 


LOGAN  et  al..  Appellants,  t.  DAVIDSON. 
Respondent  (Court  of  Appeals  of  New  York. 
March  27.  1900.)  Edward  P.  Lyon,  for  u>- 
pellants.  Alexander  Cameron  and  William  B. 
Hill,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordo-ed  for  defendant  on  the 
stipulation,  with  costs.  See  18  App.  Dir.  353. 
45  N.  Y.  Supp.  961. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT.  HAIGHT,  MARTIN,  VANN,  and 
LANDON.  JJ.,  concur. 


LORTON  et  al..  Appellants,  t.  MAYOlEt. 
ETC.,  OF  CITY  OP  NEW  YORK.  Bespond- 
ent  (Court  of  Appeals  of  New  York.  March 
20,  1000.)  Thomas  Allison,  for  appellants. 
John  Whalen,  Corp.  Counsel  (Theodore  Con- 
noly. of  counsel),  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  33  App.  Div.  140.  53 
N.  Y.  Sapp.  383. 

PARKER,  C.  J.,  and  CBBIBN;  BART- 
LETT.  HAIOHT,  MABTIN.  VANN.  and 
LANDON.  JJ.,  concnr. 


In  re  LYMAN.  (Court  of  Appeals  of  New 
York.  Jan.  1A,  IW.)  Motlcni  to  dismiss  an 
appeal  from  an  order  of  the  appellate  division 

of  the  supreme  court  in  the  Third  Judicial  de- 
partment, entered  NoTember  15,  1899,  which  af- 
firmed pro  forma  an  order,  made  tv  a  justice  of 
the  supreme  conrt  at  chambers,  appointing  a 
referee  to  take  testimony  herein  and  report  the 
tame  to  the  said  justice.  The  motion  was  made 
upon  the  ground  that  the  order  originally  ap- 
pealed from  la  not  appealable,  no  certificate  al- 
lowing such  appeal  having  been  granted  by  the 
appellate  division.  The  appellant,  in  opposition 
to  the  motion,  requested  leave  to  withdraw  his 
appeal,  without  costs,  upon  the  grounds  that  the 
counsfj  for  the  respondent  had  refufted  to  con- 
sent to  the  granting  of  a  certificate  allowiufr  the 
appeal,  and  that  the  apppllnte  divininn  had  re- 
voked its  order  of  affirmance.  William  E. 
Schenck.  for  the  motion.  John  P.  Curley,  op- 
posed. No  opinion.  Application  of  appellant  to 
withdraw  appeal,  without  coata,  granted. 


In  re  LYMAN,  Excise  Oom'r.  (Court  of  Ap- 
peals of  New  York^  May  8,  1900.)  The  ques- 
tions certified  were  as  follows:  (1)  Has  the 
court  jurisdiction  to  grant  any  relief  on  the 
facts  set  out  In  the  petition?  (2)  Is  the  Erie 
County  Athletic  Club,  the  appellant,  entitled 
to  a  trial  by  jury  on  the  issues  raised,  as  a 
matter  of  right?  Moses  Shire  and  Edwnrd  L. 
J^in^k,  for  appelhint  Mead  ft  Stranahan, 
for  respondent 

PER  CURIAM. '  Order  affirmed,  with  costs, 
on  opinion  below.  46  App.  Dir.  387,  61  N.  Y. 
Supp.  8S4.  First  qaeatlon  certified  answered 
In  the  affirmative.  Second  question  certified 
answered  in  the  negative. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LBTT.  HAIGHT.  MARTIN,  VANN,  and 
LANDON.  JJ.,  concur. 


McAVBNBY,  Respondent  T.  PASQUINI  et 
al.,  Appellants.  (Court  of  Appeals  of  New 
York.  June  5,  IWO.)  Charles  H.  Luscomb, 
for  amtellants.  George  8.  Daniela,  for  respond- 
ent. 
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FEB  OUItlAM.  Jndsment  aOimcd,  with 
costs.  See  28  App.  Dir.  120.  48  N.  T.  Sapp. 
886. 

PARKEE,  C.  J.,  aod  O'BRIEN,  BART- 
LBTT,  HAXOHT.  MARTIN,  VANN.  and 
LANDON,  JJ^  concur. 

McCABE,  Beapondent.  t.  O'CONNOR  et  «!.. 
Appellants.  (Court  of  Appeals  of  New  York. 
March  fi,  iSOO.)  Henir  J.  HcOormlck,  for 
appellants.    Frank  S.  Black,  for  respondent. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs,  on  prevailing  opinion  bdow.  4  App.  DiT. 
354,  38  NT  Y.  Supp.  572. 

GRAY,  O'BRIEN.  HAIGHT,  CULLEN, 
and  WERNER,  JJ.,  concor.  PARKER,  C. 
J.,  not  voting. 


McCABRAN.  AppeUant,  00OPE3t,  Re- 
spondent. (Court  of  Appeals  of  New  Yortc 
April  24.  ^Oa)  WllUam  T.  Schley  and  J. 
Brownson  Ker,  for  appellant.  Jamei  O.  De 
La  Mare,  for  respondent. 

PER  CURIAM.  Judgment  and  order  afflrm- 
ed,  with  costs,  on  opinion  below.  16  App.  Dir. 
311.  44  N.  T.  Supp.  695. 

GRAY,  O'BRIEN,  HAIGHT,  LANDON, 
OULLmK,  and  WERNEB,  JJ..  concur. 

McCarthy,  Respondent,  t.  FBATHEB- 
8T0N,  Appellant.  (Court  of  Appeals  of  New 
York.  Fefc.  27,  1900.)  A.  W.  Boynton,  for 
appellant.   8.  B.  Maders,  for  respondent 

PER  CURIAM.  Jndgment  and  order  afOnn- 
ed,  with  costs.  See  16  App.  Div.  626;  48  N. 
Y.  Sapp.  115a 

PARKER.  C.  J.,  and  ORAT.  CKUEN, 
HAIQHT,  CUIiLBN.  and  WBBNBR,  JJ.. 
concur. 


In  n  McCORMIOK  et  al.  (Oonrt  of  Ap- 

ri  of  New  York.  May  8,  1900.)  WUUam 
Wilder  and  John  Ewen,  for  appellant. 
George  6.  Dutcher.  for  respondents.  Edwin 
Kempton,  special  goiEu^ian,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  coats 
to  all  parties  payable  out  of  the  fund.  See 
40  App.  Div.  73.  57  N.  Y.  Supp.  548. 

PARKER.  C.  J.,  and  O'BRIEN.  BART- 
LETT,  HAIGHT,  MARTIN,  VANN,  and 
LANDON,  JJ.,  concnr. 

McPABLAND,  Reepondent,  y.  NEW  YORK 
CENT.  &  H.  R.  R.  CO..  Appellant  (Court 
of  Appeals  of  New  York.  May  1,  1900^  Al- 
bert H.  Harris,  for  appellant  B.  0.  Aiken, 
fbr  respondent. 

PER  CURIAM.  Jndgment  affirmed,  with 
«ost8.  See  20  App.  Dir.  622,  46  N.  Y.  Supp. 
1095. 

BARTLETT,  MARTIN,  VANN.  and  CUL- 
LBN.  JJ.,  concur.  WERNER,  J.,  diasenta. 
PABKEB,  C  J.,  not  voting. 

In  re  McGBEITBY  et  al.  (Court  of  Ap- 

Sals  of  New  York.  Jan.  23,  190(M   P.  W. 
illinan,  for  appellant  Thomas  O'Ooanor, 
for  respondents. 

PEB  CUBIAM.  Order  affirmed,  with  costs, 
on  opinion  below.  87  App.  Div.  66,  55  N.  Y. 
Supp.  699. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and 
VANN,  JJ.,  concur. 

McKINNETY,  Appellant,  t.  WHITE  et  al. 
(VREELAND  et  aJ.,  Respondento).    (Court  of 


Appeals  of  New  York.    March  6.  1900.) 

M.  Porter,  for  appelleut   H.  W.  Simpson,  for 

respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  15  App.  Dir.  423,  44  N.  Y.  Supp. 
561. 

PARKER,  a  J.,  and  GBAY,  HAIGHTr 
LANDON.  and  WERNER,  ^J.,  concur. 
O'BRIEN  and  CULLEN',  JJ..  dissent. 


MADDEN,  Respondent,  t.  ARNOLD,  Appel- 
lant.   (0>Qrt  of  Appeals  of  New  York.  April 
1900.)    E.  CoantrymaQ,  for  appellant  P. 
Dugan,  for  respondent 
PER  CURIAM.    Judgment  affirmed,  with 
costs,  on  opinion  below.   47  N.  Y.  Supp.  767. 

PARKER,  a  J.,  and  GBAT,  BARTLETT, 
MARTIN.  TANN.  CULLBN.  and  WBBNEB» 
JJ..  concnr. 


MAGNBR,  Respondent,  v.  MUTUAL  LIFE 
ASS'N  OF  CITY  OF  BROOKLYN,  Appellant 

gJourt  of  Appeals  of  New  York.  Mar  1,  1900.> 
avid  N.  Salisbury,  for  ^ipeUant   wSjaM  W. 
Holt,  for  respondent 

PER  C7URIAM.  Judgment  affirmed,  with 
costs.  See  17  App.  Dir.  18,  44  N.  Y.  Supp. 
802. 

PARKER.  C.  J.,  and  GRAY.  BARTLETT. 
BiARTIN,  TANN,  CULLEN,  and  WERNER. 
JJ.,  concur. 


MAGNOLIA  METTAL  CO..  Respondent  t. 
STERUNGWORTH  RAILWAY  SUPPLY 
CO.  et  al..  Appellants.  (Court  of  Appeals  of 
New  York.  March  6,  1900.)  Motion  to  dis- 
mlM  an  appeal  trom  a  Ju^ment  of  the  apel- 
late diviidon  of  the  supreme  court  in  the  Fiist 
judicial  department,  entered  on  an  order  made 
at  tbe  August  term,  1698  (33  App.  Dir.  eS&,  63 
N.  Y.  Suro<  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  or- 
der denying  a  motion  for  a  new  trial.  The  mo- 
tion was  made  on  the  grounds  that  the  judg- 
ment of  the  appellate  division  was  onanimooSr 
and  that  the  said  appellate  division  has  not  al- 
lowed this  appeal  oor  certified  that  questions 
of  law  have  arisen  which  ought  to  be  reviewed 
by  the  court  of  appeals.  Nichols  &  Bacon,  for 
tbe  motion.  Alex.  Tbaiu,  opposed.  Motion  to 
dismiss  appeal  granted,  and  appeal  dismissed, 
with  costs. 


MAHAR,  Respondent  t.  NEW  YORK 
C9BNT.  &  H.  B.  B.  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  Aprir  8,  1900.)  Oiariea 
A.  Fooley,  fOr  appellant  S.  B.  FUkltM,  for  re- 
spondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See  20  App.  Dir.  161.  46  N. 
Y.  Supp.  847. 

PARKER,  C.  J.,  and  BARTLETT  MAR- 
TIN, VANN,  CULLEN,  and  WEBN&H,  JJ^ 
concur. 


MABBUBY  T.  STONE  et  al.  (Court  of  Ap- 
peals of  New  York.  Nov.  21,  1899.)  WUlIam 
D.  Marvel,  in  pro.  per.  William  H.  Gibson,  for 
appellant  Marbury.  Alfred  Jaretzki.  for  re- 
spondents. Judgment  affirmed,  with  costs,  on 
opinion  below.  17  App.  Div.  352,  45  N.  Y. 
Supp.  184.  All  concnr. 


MARKOE,  Respondent.  T.  TIFFANY  &  CO.. 
Appellant.  (0)urt  of  Appeals  of  New  York. 
May  15,  1900.)  Charles  E.  Miller,  for  appel- 
lant Flamen  B.  Caudlec  and  Bobert  V.  Om* 
dler,  for.re^ndent 


Digitized  by  Google 


N.T.) 


SOEMORANDUM  DECISIONS. 


1117 


PER  CURIAM.  Jadfment  afflrmed,  with 
ecwta,  on  opInloB  bdow.  26  App.  IMt.  95.  4B 
N.  T.  Bopp.  751. 

GRAY.  HAIGHT,  LANDON.  CULLEN.  and 
WERXBR,  JJ.,  concur.  PABKBB,  0.  J.,  and 
O'BRIEN,  J.,  not  TOting. 


MARSHALL,  Appellant,  T.  WENNINGER, 
Respondeat.*  (Conrt  of  Appeals  of  New  York. 
June  5,  1900.)  John  Larfcbi  and  Baeldel  Fix- 
man,  for  appellant.  Henry  A.  Forater,  for  re- 
spondent 

PER  CURIAM.  Judgment  aifirmed,  with 
costs,  on  opinion  below.  23  App.  Div.  276,  48 
N.  T.  Snpp.  220. 

PABKEB,  a  J.,  and  GRAY,  O'BRIEN. 
HAIGHT,  MABTIN,  LANDON,  and  WEB- 
NEB,  JJ.t  concur. 


MARTIN,  Appellant,  T.  NEW  ROCHELLB 
WATER  CO.  et  at,  Respondentai  (Court  of 
Appeals  of  New  York.  Feb.  27.  1900.)  John 
HT  Clapp^  for  appellant  Frederick  W.  Whit- 
ridge  and  WDlard  Parker  Batier,  for  respond- 
.enta. 

PER  CURIAM.  Order  affiime^  and  Jndg- 
ment  absolnte  ordered  for  defendant  on  the 
sOpnlation,  with  coats.  See  11  App.  Dir.  177, 
42  N.  Y.  Snpp.  893. 

PARKER,  a  J.,  and  GRAY,  CBBIBN, 
HAIGHT,  LANDON.  and  WBRNIDR,  JJ.,  con- 
cnr. 


In  re  MATTHEWS  et  al.  (Conrt  of  Am>eals 
of  New  York.  Jan.  23,  1900.)  P.  W.  Onlirnan. 
for  appellant  Thomas  O'Connor,  for  respond- 
ents. 

PER  CUBIAM.  Order  afBrmed.  with  coats, 
on  opinion  below.  37  App.  Dir.  626,  56  N.  Y. 
Sopp.  1112. 

PARKER.  C.  J.,  and  ORAY.  O'BBIEN. 
BARTLETT,  HAIGHT,  MABTIN,  and 
VANN,  JJ.,  coBcnr. 


MATTHEWS,  Appellant,  r.  STUDLBY  et 
aL,  Respondents.  (Conrt  of  Appeals  of  New 
York.  Jan.  9,  1900.)  Benjamin  Tates,  for  ap- 
pellant. Schurler  C-  Carlton,  for  guardian  ad 
litem  of  Ethel  Shew.  Bronson  WTnthrop,  Al- 
hwt  Spragne  Bard,  and  Edward  S.  CUncn,  for 
respondents.  Judgment  affirmed,  with  costs  to 
the  respondents  arainst  the  amellant,  on  the 
opinion  below.  17  App.  DIt.  908,  45  N.  Y. 
Snpp.  201.  AH  concur. 


In  re  MAYOR.  ETC.,  OF  CITY  OF  NEW 
YORK.  (Oaurt  of  Appeals  of  New  York.  May 
1,  1800.)  John  Whalen,  Corp.  Counsel  (John 
P.  Dann  and  Thomas  C  Blake^  connseU,  for 
dty  of  New  York.  William  A.  Boar  and  James 
A,  Deering,  for  Thomas  O.  Woolf.  Joseph  A. 
Flannerj,  Charles  V.  Gabriel,  Ernest  Hall,  and 
Thomas  S.  Bassford,  for  Selje  et  al.  Order 
affirmed,  with  costs,  on  oirinion  below.  49  App. 
DlT.        68  N.  Y.  Snpp:  468. 

PABKBB.  G  J.,  and  O'BBIBX  BART- 
LETT. HAIGHT,  MABTIN,  and  LANBON, 
JJ.,  concur. 


In  re  MAYOR,  ETC..  OF  OITT  OF  NEW 
YORK,  ((^art  of  Appeals  of  New  York. 
May  1,  IwO.y  Tompkins  McIlTaine,  for  appel- 
lant John  Whalen,  Corp.  Counsel  (John  P. 
Dnnn  and  Thomas  C.  Blake,  of  counsel),  for 
respondHits. 


PER  CURIAM, 
on  opinion  below. 
Snpp.  487. 
PARKER,  a  J. 


Order  affirmed,  with  coats, 
46  App.  DIt.  52,  «1  N.  Y. 


^  ...  and  O'BBIEN,  BART- 
LETT, HAIGHT,  MABTIN,  and  IiANDON, 

JJ.,  concur. 


In  re  MAYOR.  ETC,  OF  CITY  OF  NEW 
YORK.  (Court  of  Appeals  of  New  York.  June 
22,  1900.)  Barclay  eTv.  McCftrty  and  Jared 
G.  Baldwin,  Jr..  for  appellants.  John  Whalen, 
Corp.  Oounsel  (Theodore  Oonnoly.  John  P. 
Dunn,  and  Thomas  C.  Blake,  of  counsel),  for 
respondent  city  of  New  York.  Truman  H. 
Baldwin,  for  respondents  Mary  A.  Hoe  and 
others. 

PER  CURIAM.  Appeal  dismissed,  with 
costs.  See  61  App.  Dir.  436.  64  M.  Y.  Snpp. 
717. 

PARKER,  a  J.,  and  O'BBIBN,  BART- 
LETT. HAIGHT,  VANN.  LANDON,  and 
C^LLEN,  JJ.,  concur. 


MEiAD,  Respondent,  t.  MARTENS,  Appel> 
lant.  (Court  of  Appeals  of  New  York.  March 
27.  IWO.)  Isaac  N.  Mills  and  Arthur  Bi.  John- 
son, for  appellant  J.  Mortlm«r  BcU.  tor  re- 
spondent 

PER  CURIAM.  Judgment  and  order  afflrm- 
ed, with  costs.  See  21  App.  Dir.  134,  «r  N. 
Y.  Snpp.  299. 

PARKER,  G.  J.,  and  O'BBIBN.  BART- 
LETT. HAIGHT.  MARTIN.  VANN,  and  LAN- 
DON.  JJ..  concur. 


MBIG8,  Bespondent  ROBERTS,  Appel- 
lant (Court  of  Appeals  of  New  York.  Jan.  16, 
1900.)  Motion  to  advance  an  appeal  from  an 
order  of  the  appellate  division  in  tbe  Third  ]q< 
didal  department,  entered  July  17.  1899  (42 
App.  DiT.  290,  SB  N.  Y.  Snpp.  215),  which  re- 
versed a  judgment  of  the  spaoal  term  dismiasing 
the  complaint  The  motion  was  made  npon  the 
ground  that  the  speedy  detenninati<»i  of  the 
appeal  may  save  much  unnecessary  litigation 
and  the  trial  of  many  cases  which  are  now  pend- 
ing. T.  E  Hancock,  for  the  motion.  Motion 
granted,  without  coats.  See  56  N.  B.  838. 


MERRITT  et  aL,  Reapondenta,  v.  MERRITT 
et  al..  Appellants.  (Court  of  Appeals  of  New 
York.  Jan.  9,  1000.)  De  B.  Wilmot  for  appel- 
lants. .Tobn  R.  Kuhn,  for  respondents.  No  opin- 
ion. Judnaait  affirmed,  with  costs.  All  con- 
cur. See32  App.  Div.  442,  63  N.  Y.  Snpp.  127. 


MEr(3ALF  et  al.  v.  MOSES  et  al.  (CJonrt  of 
Appeals  of  New  York.  March  6, 1900.)  Motion 
for  reargament  denied,  with  flO  coats.  See  161 
N.  Y.  687,  56  N.  E.  67. 


In  re  MITC9BELL  et  aL  (Conrt  of  Appeala 
of  New  York.  Feh.  0.  1900J  T.  F.  Buab.  for 
John  P.  Boosa,  executor.  Cuiariea  F.  Oossum, 
for  trustees. 

PER  CURIAM.  Order  and  lodgment  affirm- 
ed, without  costs,  on  opinion  oelow.  36  App. 
Dir.  542,  55  N.  Y.  Snpp.  725. 

PARKER,  a  J.,  and  O'BRIEN.  BABT- 
LETT.  HAIGHT.  MARTIN,  and  VANN.  JJ.. 
concur. 


MONTGOMERY,  Respondent  t.  BRUSH 
ELECTRIC  IliCMINATING  00.  OF  NEW 
YORK,  Appellant.  (Court  of  Appeals  of  New 
York.  June  12,  1900.)  Motion  to  dismiss  an 
appeal  from  a  jndgment  of  the  aivdlate  di- 
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viaion  of  the  snpreme  conrt  In  the  First  jn- 
diclal  department  entered  Febmarr  21,  1900  (48 
App.  Div.  12,  62  N.  Y.  Supp.  606),  affirming  a 
judfrment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  motion  was  made  upon 
the  (rround  that  the  action  ia  one  to  recover 
compensation  for  services,  and,  under  the  pro- 
visions of  section  191  of  the  Code  of  Civil  Fro- 
cedur&  it  ia  not  appealable  to  this  court  Wil- 
liam Q.  Wilson,  for  the  motion.  Noel  Gale,  op- 
posed. Motion  denied,  with  flO  costs. 


MOODY.  Respondent,  v.  VILLAGE  OF 
SARATOGA  SPBINGS,  Appellant.  (Court  of 
Appeals  of  New  York.  June  5,  1900.)  Joseph 
P.  Brennan,  for  appellant.  Edgar  T.  Brackett, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  CO  opinion  below.  17  App.  Dir.  207,  46 
N.  Y.  Supp.  S65. 

PARKER.  C.  X,  and  GRAY.  O'BRIEN, 
HAZGHT.  MABTm,  and  WERNER.  JJ.,  con- 
ear. 


MOONEY  et  aL,  AppelUnts.  NEW  YORK 
EL.  B.  CO.  et  al.,  Reroondents.  (Conrt  of  Ap- 
peals of  New  York.  March  6,  1900.)  Motion 
to  ffubstitute  James  D.  Mooney,  as  executor  of 
Daniel  Mooney,  deceased,  as  appelant  herein. 
Johnston  ft  Johnston,  for  the  motion.  Motion 
for  order  of  snbstltution  granted,  wlthont  costs. 


MOOBE.  Appellant,  v.  WINAXS,  Respond- 
ent (Court  of  Appeals  of  New  York.  Nov.  21f 
1899.)  Mortimer  A.  Ruger.  for  appellant  Wil- 
liam Man,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs,  on  opinion 
below.  23  App.  Div.  308.  48  N.  Y.  Supp.  287. 
All  concur. 


MOREHOUSE.  Appellant  v.  MOREHOUSE 
et  al.,  Respondents.  (Court  of  Appeals  of  New 
York.  Feb.  6^  1900.1  E.  Window  Paige  and 
Alex.  J.  "Hiomson,  for  appellant.  Charles  F. 

Brown,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costo.  See  33  App.  Div.  250,  53  N.  Y.  Supp. 
727. 

PARKER.  C.  J.,  and  O'BRIEN.  BART- 
IMTT,  HilGHT,  MARTIN,  and  VANN.  JJ.. 
concur. 


MORGAN,  Comptroller,  et  al.,  Appellants,  v. 
WARNER  et  al.,  Respondents.   (Court  of  Ap- 

Seals  of  New  York.   March  13,  1900J  John 
[cLennan,  for  appellants.   George  B.  Wame^ 
for  respondents. 

PER  C7URIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on  opinion  below.  45  App.  DIt. 
424,  (K)  N.  Y.  Supp.  963. 

PARKER.  C.  J.,  and  O'BRIEN.  BABT- 
LETT,  HAIGHT.  MARTIN,  YASN,  and 
LANDON.  JJ.,  concnr. 


MOSBL,  Respondent  v.  WILLIAM  H. 
FRANK  BREWING  CO.,  Appellant.  (Court 
of  Appeals  of  New  York.  Feb.  16.  1900.)  M. 
Hatlheime^  tor  appellant  Bernard  J.  Isecke, 
tor  respondent 

PER  OUBEAM.  Judgment  affirmed,  with 
costs.  See  13  App.  Div.  99,  42  N.  Y.  Supp. 
1128. 

PARKER.  C.  J.,  and  GRAY.  BARTLETT, 
MARTIN,  VANN,  and  WERNER,  JJ.,  concur. 

MOSES.  Respondent  v.  HATCH  et  al..  Ap- 
pellants.  (Court  of  Appeals  of  New  York.  May 


8.  1900.)  Artemus  B.  Smith,  for  appeOants. 
William  W.  PTOes.  for  reepondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on  opinion  below.  21  App.  Div. 
468,  47  N.  Y.  Supp.  554;  54  N.  E.  10^ 

PARKER.  C.  J.,  and  O'BRIEN.  BARTLETT, 
HAIGHT.  MABTIN,  VANN,  and  lANDON, 
JJ.,  concur. 


MUNSON.  Appellant  t.  MAGEB  et  aL,  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Jan.  9,  1900.)  No  opinion.  Motion  for  reargu- 
ment  dented,  with  flO  costs.  See  161  H.T. 
182,  66  N.  B.  916. 


MURRAY.  AppeUant,  t.  CHARMAN.  Re- 
spondent. (Court  of  Appeals  of  New  Yorit. 
April  17,  l900.)  Henry  T.  Dykman,  for  appel- 
lant.  Everett  P.  Wheeler,  for  respondent. 

PER    CURIAM.  Judgment    affirmed,  with' 
costs.   See  23  App.  Div.  626,  48  N.  Y.  Supp. 
1110. 

FARMER,  C.  J.,  and  GRAY.  CBBIEN, 
HAIGHT,  LANDON,  and  WEBNBB.  JJ^  con- 
cur. 


MYERS  et  aL,  Respondents,  t.  PAINE  et  aL. 
Appellant.  (Court  of  Appeals  of  New  York. 
Feb.  27,  MBOO.)  BnjKne  ID.  Hawkins,  for  ap- 
pellants. A.  J.  Simpson  and  Benjamin  N.  Oar- 
dozo,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costSh  See  13  App.  Div.        43  N.  Y.  Supp.  133. 

PARKER,  a  J.,  and  GRAY,  BARTLETT, 
MARTIN,  VANN,  CUIXBN.  and  WEBNEB, 
JX,  concur. 


MYERS  et  aL.  Respondents,  v.  WHEELEB 
et  al.,  Appellants.  (Court  of  Appeals  of  New 
York.   Jan.  9,  1900.)   Joel  W.  Russell,  for  ap- 

g 'Hants.  John  G.  Milbum,  for  respondents, 
rder  affirmed  on  opinion  below  (24  App.  Div. 
327.  48  N.  Y.  Supp.  611),  and  judgment  abso- 
lute ordered  for  plaintiA  on  the  stipnlation, 
with  costs.   All  concur. 


NATIONAL  HUDSON  BIVEB  BANK, 
Respondent  MOFFETT  et  al.,  Appellants. 
(Court  of  Appeals  of  New  York.  March  27, 
IIKM).)  Louis  Marshall,  for  appellants.  C.  P. 
Collier,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    See  17  App.  Dir.  3S2,  45  N.  Y.  Supp. 

O'BBIBN,  BARTLETT,  HAIGHT,  MAR- 
TIN, and  VANN,  JJ.,  concnr. 


NATIONAL  WALL  PAPER  CO..  Appel- 
lant, T.  SIBB,  Respondent.  (Court  of  Apprala 
of  New  York.  June  12,  1900.)  Motion  for  re- 
argument  denied,  with  flO  costs.  See  163  N. 
Y.  122,  57  N.  E.  293. 


NBLLIOAN,  Respondent,  v.  NBLLIGAN. 
Appellant.  (Court  of  Appeals  of  New  York. 
May  11,  1900.)  Motion  to  withdraw  an  appeal 
from  a  judgment  of  the  appellate  division  of' 
the  snpreme  court  in  the  lliird  judicial  depart- 
ment entered  May  7,  1898  (30  App.  Div.  621, 
52  N.  Y.  Supp.  1146),  afflrmmg  a  Judgment  in 
favor  of  plamtiff  entered  upon  the  report  of  a 
referee.  The  motion  was  made  upon  the 
ground  that,  in  view  of  recent  decisions  of  the 
court  of  appeals,  appellant  Is  advised  that  said 
court  haa  no  jurisdiction  to  hear  the  appeal. 
Dean  &  Horton,  for  the  motion.   Edward  S. 
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JacksoD,  opposed.  Motion  granted,  on  pay- 
meat  of  costs  to  be  taxed  np  to  this  time  and 
910  costs  of  motion.   See  C6N.  B.  1097. 


NBTTMAN,  Respondent,  y.  NEW  YORK 
MUT.  SAVINGS  &  LOAN  ASS'N,  Appellant. 
(Court  of  Appeals  of  New  York.  March  6, 
1900:)  Motion  to  open  default  taken  by  rea- 
son of  the  nonappearance  of  counsel  of  appel- 
lant upon  the  call  of  the  case,  and  to  reinstate 
an  appeal  from  an  order  of  the  appellate  divi- 
sion of  the  supreme  court  in  the  Fourth  judi- 
cial department,  entered  April  16^  1897  (17 
App.  Diy,  72,  44  N.  Y.  Snpp.  896).  reversing 
a  judgment  in  favor  of  defendant  entered  upon 
a  dismissal  of  the  complaint  hj  the  court  on 
trial  at  special  term,  and  granting  a  new 
trial.  Thomas  V.  Conwajr.  for  the  motion.  T. 
Harvey  Ferris,  opposed.  Motion  to  open  de- 
fault granted,  on  payment  of  f  10  coats. 


In  re  NEW  YORK  CENT.  &  H.  R.  B.  CO. 
et  aL  (Oouit  of  Appeals  of  New  York.  June 
22,  1000.)  Ira  A.  Place  and  Samuel  E.  William- 
son, for  appellants.  John  Whalen,  Corp.  Coun- 
sel (Theodore  Connoly  and  George  Ll  Sterling, 
of  eonnsel),  for  respondmt. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  oi^nion  below.  49  App.  Div.  281,  63  N.  Y. 
Snpp.  52. 

PARKBR,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  VANN,  and  CULLBN,  JJ..  concur. 
HAIGHT  and  LANDON,  JJ.,  dissent 


NEW  YORK  CENT.  &  H.  R.  R.  CO.,  Ap- 

E"ant,  V.  BRENNAN  et  al..  Respondents, 
irt  of  Appeals  of  New  York.  June  5, 1900.) 
nk  ffiscock,  for  appellant.    William  Q. 
Tracy,  tor  respondents. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs.   24  App.  Div.  343,  48  N.  Y.  Snpp.  6T5. 

PARKER.  G.  J.,  and  O'BRIEN,  HAIOHT, 
MARTIN.  LANDON.  and  WERNER,  JJ., 
concur. 


NUGENT,  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant.    (Court  of  Ap- 

Kflls  of  New  York.  Jan.  9,  1900Ji  Henry 
elvllle,  Charles  F.  Brown,  and  Henry  A. 
Robinson,  for  appellant.  Andrew  F.  Murray 
and  Arthur  C.  Palmer,  for  respondent.  No 
opinion.  Appeal  dismissed,  upon  the  ground 
that  tiis  Juonnent  has  been  set  aside  by  the 
conrt  below  a?  App.  Dir.  682.  4S  N.  Y.  Snpp. 
600),  without  costs.  All  concnr. 


O'CONNOR,  Respondent,  v.  STEVENSON 
et  al.,  Appellanta.  (Court  of  Appeals  of  New 
York.  June  12,  1900.)  Motion  to  dismiss  an 
appeal  from  a  Judgment  of  the  appellate  diri' 
sfoB  of  the  supreme  court  in  the  Second  judi- 
cial department,  entered  March  12,  1900  (49 
App.  IMv.  680,  62  N.  Y.  Supp.  888).  affirming 
a  judgment  In  faTor  of  plalntlfl  entered  upon 
a  verdict,  and  an  order  denying  a  motion  for 
a  new  trial.  The  motion  was  made  upon  the 
grounds  that  the  appellate  division  has  unani- 
mously decided  that  the  verdict  of  the  jury  is 
supported  by  the  eridence,  and  that  the  ei cap- 
tions raise  no  qnestlon  of  law  which  can  be 
reviewed  by  this  court.  Lather  W.  Emerson, 
for  the  motion.  William  G.  McCrea,  opposed. 
No  opinion.  Motion  granted,  and  appeal  dis- 
missed, with  costs. 


ODBLL,  Respondent  v.  NEW  YORK  CENT, 
ft  H.  R.  R.  Co.,  Awellant.  (Court  of  Appeals  of 
N»if  York.  MarchfiW,  1900^   Charies  C.  Paul- 


ding, for  ai^lant.  William  H.  H.  Ely,  for  re- 
spondent 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  plaintiff  on  the  stipu- 
lation, with  coats.  See  18  App.  Div.  12,  46  N. 
Y.  Supp.  464. 

PARKER.  C.  J.,  and  O'BRIEN.  BART- 
LETT,  HAIOHT,  MARTIN.  VANN,  and 
LANDON,  JJ.,  concur. 


O'SULLIVAN  et  al.,  Respondents,  v.  NEW 
YORK  EL.  R.  00.  et  al..  Appellants.  (Court 
of  Appeals  of  New  York.  June  12, 1900.)  Joliea 
T.  Daviea  and  J.  Oagood  Nichols,  for  appel- 
lants. Treadwell  Cleveland  aud  William  V. 
Rowe,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  SiO  App.  Dir.  384,  46  N.  Y.  Snpp. 
784. 

PARKER  a  J.,  and  GRAY.  BARTLETT. 
MARTIN,  VANN.  CULLEN,  and  WERNER, 
JJ..  concur. 


PAGE    BELTING    CO.,  Respondent 
PARKER,  AppeUant.    (Court  of  Appeals  of 
New  York.  June  6.  1900.)  Archibald  G.  Sben- 
stone,  for  appellant    Jonathan  G.  Boss,  for 
respondent. 

PER  CURIAM.  Jud^ent  and  order  af- 
firmed, with  costs,  on  opinion  below.  21  App. 
Div.  160,  47  N.  Y.  Supp.  400. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  LANDON,  and  WERN- 
ER, JJ.,  concur. 

PARMENTER,  Respondent  v.  AMERI- 
CAN BOX  MAGH.  CO.,  Appellant  (Court 
of  Appeals  of  New  York.  April  20,  1900.) 
Motion  to  dismiss  an  appeal  from  a  judgment 
of  the  appellate  division  of  the  supreme  court 
in  the  First  judicial  department  entered  Octo> 
ber  31,  1899  (44  App.  Div.  47,  60  N.  Y.'  Snpp. 
432),  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  coart  at  a  trial 
tierm;  a  jury  having  been  waived.  The  mo- 
tion was  made  upon  the  grounds  that  this  conrt 
has  no  jorisdictfon  of  toe  appeal.  It  not  hav* 
Ing  been  allowed  by  the  appellate  division  or 
by  a  judge  of  the  court  of  appeals,  and  that 
the  exceptions  taken  during  the  trial  are  friv- 
olous. William  S.  Coleman,  for  the  motion. 
JnliOB  M.  Mayer,  opposed.  No  opinion.  Mo- 
tion granted,  and  appeal  dismissed,  wlthont 
costs. 


PARTRIDGE,  Respondent,  v.  MILWAU- 
KEE MECHANICS'  INS.  CO.,  Appellant 
(Court  of  Appeals  of  New  York.  Feb.  27, 
1900.)  Adelbert  Moot  for  appellant.  William 
S.  MacDonald,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  18  App.  Div.  619,  4S  N.  Y.  Supp. 
632. 

PARKER.  G.  J„  and  GRAY.  O'BRTEN; 
HAIGHT.  LANDpN,  CULLBN.  and  WERN- 
ER, JJ.,  concnr. 


PECHB,  Appellant  v.  SLOANB,  Respond- 
ent. (Court  of  Appeals  of  New  York.  June 
6,  1900.)  Samuel  D.  Sewards,  for  appellant 
M.  M.  Forrest,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  16  App.  Dir.  458,  46 
N.  Y.  Supp.  37. 

GRAY.  O'BRIEN,  HAIGHT.  MARTIN, 
LANDON.  and  WERNER,  JJ.,  eoncnr. 

In  re  PECK'S  ESTATE.  (Oonrt  of  Appeala 
of  New  York.    Feb.  6,  19000    Daniel  A. 
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Pierce,  for  appellant.  Horace  White,  for  re- 
■pondents. 

PER  OUBIAM.  Appeal  dismissed,  with 
co^    See  31  App.  Dir.  407,  S2  N.  T.  Supp. 

PARKER,  a  J:,  and  0*BBXEN,BARTLBTT. 
HAIGHTTliARtlN.  VANN,  and  LANDON. 
JJ.,  concur. 

PEOPLE.  Respondent,  v.  ALLEK.  Appel- 
lant (Court  of  Appeals  of  New  York.  May 
11,  19000  Lonia  Lowenstein,  for  appellant. 
Gharies  E.  Le  Barbier,  for  the  People. 

PER  CURIAM.  Jndgment  of  conviction 
affirmed.  See  47  App.  DIt.  625,  62  N*.  T.  Supp. 
1143. 

PARKER,  C.  J.,  and  O'BBIBN,  BART- 
LETT,  HAIGHT,  VANN,  and  LANDON. 
JJ.,  concur.    MARTIN,  J.,  not  TOting. 


PEOPLE,  Respondent,  t.  FOSTER,  Appel- 
lant. (Court  of  Appeala  of  New  Vork.  Jan. 
30,  1900.)  Louis  H.  Lteynolds.  for  appellant. 
Florence  J.  SuUiraQ,  for  respondent. 

PER  CURIAM.  Judtnnent  of  conviction  af- 
firmed. See  43  App.  Dir.  021,  60  N.  Y.  Supp. 
1145. 

GRAY,  O'BRIEN,  BARTLETT.  HAIGHT. 
and  VANN.  JJ..  concur.  PARKER,  a  J.,  and 
MARTIN.  J.,  not  voting. 


PEOPLE,  Respondent,  v.  HANNIGAN, 
Appellant.  (Court  of  Appeals  of  New  York. 
Nov.  21,  1899.)  Jacob  Rouss  and  Ix)uis  J. 
Grant,  for  appellant  Charles  E.  Le  Barbier. 
for  respondent  No  opinion.  Order  affirmed, 
on  opinion  below.  42  App.  Div.  617,  58  N.  Y. 
Supp.  708.   All  concur. 


PEOPLE,  Respondent,  t.  KENNEDY,  Ap- 
pellant (Court  of  Appeals  of  New  York. 
April  20,  1900.)  Motion  to  dlBmiaa  an  appeal 
from  a  judgment  of  the  supreme  court.  New 
York  county,  rendered  March  31,  1889.  convict- 
ing the  defendant  of  the  crime  of  murder  in 
the  first  degree.  The  motion  was  made  upon 
the  gronnd  of  laches  on  the  part  of  the  defend- 
ant and  his  attorney  in  prosecuting  the  appeal. 
Charles  E,  Le  Barbier.  for  the  motion.  B.  N. 
Moore,  opposed. 

FEB  CURIAM.  Motion  denied,  subject  to 
the  following  conditions:  Time  to  settle  case 
is  extended  to  and  including  Saturday,  the 
19th  day  of  May,  1900,  if  stipulation  is  en- 
tered into  by  the  parties  to  argue  the  case  at 
the  next  June  term.  Original  stipulation,  when 
eucuted,  to  be  filed  with  the  clerk  of  this 
court  See  66  N.  B.  1099. 


PEOPLE,  Appellant  MERSHON,  Re- 
spondent (Court  of  Appeals  of  New  York. 
March  27.  1900.)  A.  H.  F.  Seeger,  for  appel- 
lant   Hector  M.  Hitchings,  for  respondent 

PBS  CURIAM.  Appeal  .dbmissed.  See  43 
App.  Dir.  541,  60  NTTTSapp.  116. 

PARKER,  G.  J.,  and  GRAY,  BARTLETT, 
MARTIN,  VANN,  and  WERNER,  JJ.,  con- 
cur. 


PEOPLE,  Respondent,  v.  MORAN,  Am>el- 
lant.  (Court  of  Appeals  of  New  York.  Feb. 
6,  19000  Bollin  M.  Morgan,  for  appellant 
Alfred  Lanterbach,  for  respondent 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. See  43  App.  Dfv.  15S.  50  N.  Y.  Supp. 
312. 

PARKER.  C.  J.,  and  GRAY,  BARTLETT. 
MARTIN.  VANN,  OULLEN,  and  WERNErI 
JJ-  concur. 


PEOPLE,  Appellant  r.  RAY.  Respondent 
(Court  of  Appeals  of  New  York.  March  20, 
1900.)  A.  H.  F.  Seeger,  for  appellant  Ben- 
jamin McClung,  for  respondent 

PER  CURIAM.  Appeal  dismissed.  See  86 
App.  Div.  389,  55  N.  Y.  Supp.  410. 

PARKER,  C  J.,  and  GRAY,  BARTLETT. 
MARTIN,  VANN,  and  WBBNBB,  JJ.,  conr 
cur. 


PEOPLE,  Respondent  t.  SUHNBR,  Appe- 
lant (Court  of  ^peals  of  New  York.  Jan. 
30,  1900.)  G.  B.  B.  Hasbrouck,  for  appellant 
Charles  B.  Le  Barbier,  for  respondent. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. See  88  App.  Div.  888,  53  N.  Y.  Supp. 
817. 

PABKBR,  C.  J.,  and  O'BRIEN.  BABT- 
LETT,  HAIGHT,  MARTIN,  VAkN.  and 
LANDON,  JJ.,  concnr. 


PEOPLE  ex  rel.  ALLEN,  Appellant,  t. 
YORK  et  al..  Police  Com'rs,  RMpondents. 
(Court  of  Appeals  of  New  York.  June  22. 
1000.)  Joseph  Fitcb,  for  appellant  John 
Whalen,  Corp.  Counsel  (William  J.  Garr.  of 
counsel),  for  respondents. 

PER  CURIAM.  Order  afflrmed.  with  coats, 
on  opinion  below.  48  App.  Div,  611,  63  N.  Y. 
Supp.  156. 

PARKER.  C.  J.,  and  O'BRIEN.  BABT- 
LETT.  HAIGHT.  VANN,  LANDON,  and 
CULLEN,  JJ..  concur. 


PEOPLE  ex  rel.  AMERICAN  BANK- 
NOTE CO..  Appellant,  v.  MORGAN.  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Jan.  23,  1900.)  Isaac  L.  Miller,  for  appdlant 
John  C.  Davies.  Atty.  Gen.  (John  H.  Coyne, 
of  counsel),  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  the  ground  that  the  superintendent  of  public 
works  had  no  power  to  make  the  contract  with 
the  relator.  App,  Div.  86.  60  N.  T.  Snpp. 
1109. 

PARKER.  C.  J-  snd  GRAY.  BARTLETT. 
HAIGHT,  MARTIN,  and  VANN.  JJ.,  con- 
cur.  O'BRIEN,  J.,  dissenta. 


,  PEOPLE  ex  rel.  BRADY  et  al..  Appellants, 
V.  MAXWELL,  Respondent  (Court  of  Ap- 
peals of  New  York.  June  19,  1900.)  George 
W.  Tltcomb,  for  appellants.  John  Whalen. 
Corp.  Counsel  (William  J.  Oarr  and  Lake  D. 
Stapleton,  of  counsel),  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs. 
See  60  App.  Div.  538,  04  N.  Y.  Supp.  96. 

PARKER.  C.  J.,  and  O'BRIEN.  BART- 
LETT, HAIGHT,  VANN,  LANDON,  and 
OULLBN,  JJ.,  concur. 


FBOFLB  ex  rel.  BRIGGS.  Respondent  r. 
LYMAN,  Excise  Ck>m'r,  et  ah,  Appellants. 
(Court  of  Appeals  of  New  Yorit.  June  22. 1900.) 
N.  N.  StraniAian  and  P.  W.  CnlUnan,  for  aro«l- 
lants.    Alfred  B.  Smltii,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs. 
See  48  App.  Div.  484,  62  N.  Y.  Snpp.  902. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT, HAIGHT,  VANN,  LANDON.  and 
OULLEN,  JJ,  concur. 


PEOPLE  ez  rel.  BROOKS.  Respondent,  t. 
DILIjON  et  al..  Appellants.  (Court  of  Appeals 
of  New  York.  Jan.  23.  1900.)   Michael  J.  Tier- 
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ney,  for  ai>pellaBti.   J.  Addlaon  Yonng,  for  r»- 

PER  CURIAM.  Orfler.  affirmed,  with  costa. 
See  46  App.  Div.  629,  61  N.  Y.  Supp.  1144. 

PARKER,  O.  J-  and  GRAY,  .O'BKIEN. 
BARTLBTT,  HAIGHTiMARTIN.ajid  VANN, 
JJ-  concur. 


PEOPLE  ex  rel.  COLONIAL  TRUST  CO.. 
Appellant,  t.  MORQAN,  Comptroller,  Respoud- 
eot.  (Court  of  Appeals  of  New  Xork.  April 
£4.  190O.>  Charm  A.  ColUn  and  WUllam  F. 
Sbeehan,  for  appellant.  H.  B.  Goman  and  Joh? 
C.  Davies.  for  respondent. 

PER  CURIAM.  .  Order  affirmed,  with  costa, 
oo  opinion  below.   47  App.  DIt.  126,  62  N.  T. 

Supp.  191. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  and  HABTIN,  JJ^  coacus. 


.  PEOPLE  ex  rel.  GOMMISeiONERS  OF 
PUBLIC  CHARITIES,  Reepondents,  t.  MOF- 
PETT,  Appellant  (Court  of  Appeals  of  New 
York.  Bfoj  8,  1600.)  Howard  A.  Sperrr,  for 
appellant.  John  Whalen,  Corp.  Oonnsel  (Adri- 
an T.  Kiernao  and  Theodore  Connoly,  of  coon- 
ael).  for  responaents. 

PER  CURIAM.  Order  affirmed.  SeeltfApp. 
DiT.  631,  4C  N.  Y.  Sopp.  1146. 

BARTLETT.  HAIGHT.  VANN.  and  LAN- 
DON,  JJ.,  ^conear.  MARTIN,  J.,  dissenta. 
O'BRIEN,  J.,  not  mtins. 


PEOPLE  ex  rel.  CORNELL  STEAMBOAT 
CO.,  Respondent,  t.  DEDERXCK,  Appellant 

5 Court  of  Appeal*  of  New  York.  Nov.  21, 
.899.)  Reargnment  ordered  upon  the  qaeatioa 
whether  there  Is  any  authority  In  law  for  a  de- 
duction of  the  debts  of  a  corporation  in  assess- 
ing its  personal  property  for  town,  county,  and 
municipal  purpoaea.    See  S6  N.  B.  DSU. 


PBOPLIl  ex  ret  OOTENEY>  Bespondent,  r. 
KEARNT,  Appellant.  (Conrt  of  Appeals  ol 
New  York.  Jan.  28.  1900.)  John  Whalen, 
Corp.  Counsel  (Theodore  Connoly  and  Terence 
Farley,  of  counsel),  for  appellant.  Janes  M. 
Hunt,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  below.  44  App.  Dir.  449,  61  N.  T. 
Bnpp.  41. 

PARKER.  O.  J.,  and  GRAY.  O'BRIEN, 
BARTLETT.  HAIGEHT,  MABTZN.  and  VANN, 
JJ.,  concur. 


PEOPLB  ta  reL  FAHY,  Appellant,  t.  YORK 
•t  al.,  Folloe  Gom'rs,  Respondents.  (Conrt  of 
Aopeale  of  New  York.  May  6.  1900.rHy8- 
cinthe  Rinsrose,  for  appellant  Jc^n  Wfaalen, 
Corp.  Counsel  (Theodore  Connoly  and  Terence 
Farley,  of  counsel),  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  <K«ts. 
on  (vfDion  below.  49  App.  Dir.  ITS,  68  N.  Y. 
Snpp.  86. 

PARKER,  a  J.  and  CBRIBN.  BART- 
J^TT,  HJaOHT.  MARTIN,  and  LANDON, 
JJ.,  concur. 


PEOPLE  ax  rel.  GOODRI0&,  Appellant.  T. 
80UTHW0RTH  LIBRARY  ASS-NTRespond- 
ent.  (Court  of  Appeals  of  New  York.  June 
19,  1000.)  Monroe  M.  Sweetland,  for  appellant 
HalUday  &  Denton,  for  respondent 
67  N.B.-71 


PER  CURIAM.    Order  afflhned,  wlt3i  coats. 

See  4S  App.  Dir.  629,  61  N.  Y.  Supp.  1144. 

PARKER.  0.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT.  VANN,  and  OULLEN.  JJ.. 
oottbor. 


PEOPLE  ex  re].  GRANNIS  et  aL.  Respond- 
ents, T.  ROBERTS,  Comptroller,  Appellant 
(Court  of  Appeals  of  New  York.  June  19, 
1900.)  Motion  for  reargument  denied,  withoQt 
eosts.    Bee  163  N.  Y.  70^  S7  N.  B.  98. 


PEOPLE  ex  rel.  HARTOUGH.  Appellant,  t. 
SCANNELi:^  Fire  Com'r,  Respondent  (Conrt 
of  Appeals  of  New  York.  Jane  19,  1000.)  Hn- 
ro  Hirah,  for  appellant  John  Whalen,  C)orp. 
Counsel  (William  J.  Oarr,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  wltb 
CMts.    Sea  48  App^  Dir.  44B,  62  N.  Y.  Snpp. 

fiBO 

^PARKEB.  O,  J.,  and  CBRIBN.  BABT- 
LETT.  HAIGHT,  VANN.  LANDON.  and 
OULLEN,  JJ.,  concor. 


PEOPLE  ex  rel.  KOCH,  Respondent  r. 
ODELL,  Mayor.  (Court  of  Appeals  of  N«W 
York.  March  13,  1000.)  C.  L.  Waring,  for  ap- 
pellant   A.  H.  F.  Seeger,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  coats. 
See  44  App.  DiT.  630,  60  N.  Y.  Snpp.  114S. 

PARKER.  0.  3„  and  O'BRIEN,  BABT- 
LE^.  HAIGHT,  MARTIN.  VANN,ftnd  LAN- 
DON,  JJ.,  concur. 


PEOPLE  ex  rel.  LANG.  Appellant,  7.  YORK 
et  al..  Police  Com'n.  Respondents.  (Ck>art  of 
Appeals  of  New  York.  May  1,  1900.)  Philip 
Carpenter.  ft>r  appellant  John  Whalen,  Co rp» 
Counsel  (Theodore  Conno^  and  Terence  Farley, 
of  connsel),  for  respottdenm. 

PER  CURIAM.  Order  affirmed,  wlttt  cMtt, 
on  the  prevailing  opinion  below.  ^  Am).  IMt. 
469.  61  N.  Y.  Supp.  647. 

PARKER,  C.  J.,  and  O'BRIEN,  BABT- 
LETT,  HAIGHT,  MARTIN,  VANN,  and  LAN- 
DON,  J  J.,  concur. 


PEOPLE  ex  rel.  LANGDON  et  al..  Appel- 
lants, y.  DALTON  et  al..  Respondents.  (Coort 
of  Appeals  of  New  York.  May  11(  1900.) 
George  Wallace,  for  appellants.  John  Whalen, 
Corp.  CJoansel  (William  J.  Carr.  of  counsel),  for 
respondents. 

PER  CURIAM.  Order  affirmed,  wia  oosta. 
See  49  App.  Dir.  71,  68  N.  Y.  Snpp.  268. 

PABKBB,  C  J-  and  O'BRIBN,  BART- 
LETT. HAIOHT,  MARTIN,  VANN,  and  LAN- 
DON,  JJ.,  concur. 


PEOPLE  ex  rel.  MADCHENHEIM-VBR- 
EIN,  Respondent  y.  McDONOUGH.  Secretary 
of  State,  Appellant  (Court  of  Appeals  of  New 
York.  June  10,  lOpoj  Henry  B.  Coman,  for 
appellant.    Momay  Williams,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  coats. 
See  47  App.  Dir.  629,  62  N.  Y.  Supp.  1145. 

PARKER.  C.  J.,  and  O'BRIEN,  BART- 
LETT. HAIGUT.  VANN, .  LANDON,  and 
CULLBN.  JJ..  concur. 


PEOPLE  ex  rel.  MALLON,  Appellant  t. 
ROOSEVELT  etU.,  Board  of  Police,  Respond- 
ents. (Court  of  Appeals  of  New  York.  June 
19, 190(>.)  Philip  Carpenter,  for  appellant  John 
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Whaten,  Corp.  Counsel  (Theodore  Oonnoly,  of 
counsel),  for  respondents. 

PER  CUBIAM,  Appeal  dismissed,  with  costL 
See  16  App.  Dir.  831.  44  N.  Y.  Supp.  655. 

O'BRIEN,  BARTLETT.  HAIGHT.  VANN, 
LANDON,  and  GULLEN.  33^  oooear. 


PEOPLB  «E  reL  METERS.  Respondent  t. 
DILLON  et  aL  AppeUants.  (Court  of  Appeals 
of  New  YorkrJaii:23,  1000.)  Michael  J.  Tier- 
ney.  for  appellants.  J.  AddlsoB  Toung.  for  ttr 
spondent. 

PER  CUBIAM.  Order  affirmed,  with  eosta. 
Bee  46  App.  Dir.  187,  61  N.  Y.  Sapp.  537. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  TANK. 
JJ.,  conenr. 


PEOPLE  ex  rd.  NEW  YORK  CENT.  &  H. 
R.  B.  CO..  Respondent,  v.  HII/TS  et  al..  Town 
Assessors,  Appellants.  (Court  of  Appeals  of 
New  York.  June  10,  1900Ji  C.  A.  Hitchcock, 
for  appellants.  Albert  H.  uanis,  for  respond- 
ent. 

PER  CURIAM.  Order  affirmed,  with  costa. 
See  47  App.  Dir.  620,  62  N.  Y.  Supp.  1145. 

PARKER,  &  3^  aad  O'BRIEN,  BART- 
liBTT.  HAIGHT,  TANN.  LANDON.  and 
OULLBN.  33^  eoDCor. 


PEOPI^  ex  td  SMITH  et  sJ.,  Appdlants,  T. 
ALLEN,  Higbwa;  Com'r,  Respondent  (Court 
of  Appeals  of  New  York.  March  20,  1000.)  H. 
H.  Ryel,  for  appellants.  Hem?  W.  Bentley,  for 
respondent 

PER  CUBIAM.  Order  affirmed,  with  ccMts, 
on  o^ion  belov.  8m  S7  App.  INt.  2ftB,  G&  N. 
T.  Bupp.  1067. 

PARKER,  a  3^  end  O'BBIEN.  BABT- 
LETT,  HAIGHT.  MABTIN.  TAMN,  and 
LANDON,  JJ.,  concur. 


PEOPLB   ex   reL    SMITH.  Appellant 
DOYLE  et  al.,  Bespondents.   (Court  of  Appeals 
of  New  York.  Mar   1.    1000.)  Alexander  S. 
Bacon,  for  appellant.  John  H.  Oojae  and  Jolu 
C  Daviea.  for  respondenta. 

VBR  (3UBIAM.  Cider  affirmed,  wltii  eoita, 
on  opinlona  below.  44  App.  Dir.  402,  00  N.  £ 
Bopp.  1088. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT. HAIOHT.  MARTIN,  VAViN,  and 
LANDON,  33^  concur. 


PEOPLE  ex  reL  WARD.  Appellant  t. 
DRAKE  et  al..  Respondents.  (Court  of  Appeals 
of  New  York.  Jan.  ^  lOOO)  Simon  Pleisch- 
mann,  for  appellant  Henrj  W.  Killeen,  for  re> 
spondenta. 

PER  CURIAM.  Order  affirmed,  with  costi. 

Bee  45  App.  DIt.  631,  61  N.  Y.  Supp.  1145. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  and  VANN,  33^  con- 
cur. HAIGHT,  3.,  not  Toting. 


PHILADELPHIA,  R.  ft  N.  B.  R  CO..  Ap- 
pellant, V.  BOWMAN,  Respondent  (Court  of 
Appeals  of  New  York.  May  22,  1900)  ^fllton 
A.  Fowler,  for  appellant  Robert  F.  Wilkinson, 
for  respondent 

PER  CUBIAM.  Judgment  affirmed,  with 
eosta,  on  opinion  below.  23  App.  Dir.  170^  48 
M.  Y.  Bnpp.90L 

PARKER,  0.  J.,  and  GBAT.  BABTLETT, 
MABTIN,  VANN,  and  WBBl^  JJ,.  concur. 


PIEHL,  Appellant  t.  ALBANY  BY., 
QMndeat     (Court  of  Appeals  of  New  York. 
March  20,  1900.)  Mark  Colm.  for  appellant 
Lewis  E  Oarr,  for  respondent 

PER  CURIAM.  Jodcment  affirmed,  with 
costs,  on  opinion  below.  90  App.  Dir.  166t  51 
N.  Y.  Supp.  756. 

PARKER,  C.  J-  and  0*BBIEN.  BART- 
LETT, HAIGHT,  UABTIN,  and  TANN,  J  J., 
concur. 


In  re  PLUMMER.  (CJourt  of  Appeals  of  New 
York.  Jan.  8,  1900.)  Evart^  Cboate  &  Bea- 
man,  for  aDpellsnt.  Jabifdtt  Holmes,  Jr.,  for  re> 
spondent.  No  opinion.  Order  affirmed,  with 
costs,  on  antboritr  of  In  re  Sherman's  Estate^ 
163  N.  Y.  1«  46  N.  B.  1032.  All  concur.  See  O 
N.  T.  Bnpp.  114S. 

FOHLE,  Bespondent  t.  8E(X>NI>  ATEL  B. 
CO.,  Appellant  (Court  of  Appeals  of  New  York. 
Feb.  16,  1000.)  (Carles  F.  Brown  and  Henry 
A.  Bobinson,  for  appellant  Charles  Steckler 
and  Alfred  Stecklw,  for  respondent 

PER  CURIAM.  Order  and  indsment  affirm- 
ed, with  costs.  See  13  App.  TAv.  303,  42  N.  Y. 
Supp.  1002. 

PARKER,  O.  J„  and  GRAY,  BARTLETT, 
MARTIN,  TANN,  OULLBN,  and  WEBNEB, 
JJ.,  ooncnr. 


POST  et  aU  Beapondents,  T.  OBEEN  et  aU 
Appellants,  ((jonrt  of  Aroeala  of  New  York. 
April  8,  1900.)  Almiham  Gntber.  for  appd- 
lants.   Eldward  B.  Hill,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  10  App.  Div.  S16,  41 
N.  Y.  Supp.  768. 

PARKER,  a  J.,  and  GRAY,  BABTI.£TT, 
MABTIN,  VANN,  CULLEN.  and  WEBNEB. 
JJ„  conciff. 


PURDY,  Bespondent  ERIE  R.  CO..  Appel- 
lant. (Court  of  Appeals  of  New  York.  &Iay  1, 
1000.)  Motion  for  reargumeut  denied,  with  <10 
costs.  See  163  N.  Y.  ^  66  N.  B.  008;  56  N.  a. 
109». 


QUINN,  Appellant  t.  YORK  et  aL,  Police 
Com'ra,  Respondents.  (Court  of  Appeals  of  New 
York.  June  22.  1900.)  Thomaa  E.  Ruah,  for  ap- 
pellant. John  Whalen.  Corn.  Counsel  (Theodore 
Connol;  and  C!harles  A.  O'Neil,  of  counsel),  for 
respondents. 

PER  CURIAM.  Order  affirmed,  with  eosts. 
See  42  App.  Div.  622,  59  N.  Y.  Supp.  1113. 

PARKER.  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT.  VAW  LANDON,  and 
CULLEN,  JJ..  conenr.  ^ 

RANDALL  et  al.  t.  BANK  OF  AMERICA 
(KNBVALS,  Appellant).  (Court  of  Appeals  of 
New  York.  Jan.  9,  1900.)  Walter  S.  LoKan, 
for  appelant.  PbiUp  O.  Bardett  and  Alfred  B. 
Thacner,  for  respondents.  No  oplnl<m.  Jni^ 
ment  aflirmed,  with  costs,  on  opinion  below.  27 
App.  DIt.  146,  60  N.  Y.  Sapp.  748.  All  conenr. 

RANSCHT.  Respondent  t.  WRIGHT,  Appel- 
lant. (Court  of  Appeals  of  New  York.  April 
8,  1900.)  William  A.  Woodwortb  and  Isaac  N. 
Mills,  for  appellant  WUaon  Brown,  Jr.  tor  r^ 
qrandent 

PER  0UBIA3C.  Jndfrment  affirmed.  wHh 
costs.  See  9  App.  DIt.  108,  41  M.  Y.  Supp.  108. 

PARKER,  a  J.,  and  GRAY,  BABTLETT, 
MABTIN.  VaNN,  and  WEBNEB,  JJ,.  oodcdt. 
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RAT,  Appelant,  t.  KBBNB  et  aL,  Respond- 

mtB.  (Ottiirt  of  AppealB  of  New  York.  Not.  21, 
1809.)  Abram  I.  mkua  and  Edward  G.  James, 
for  appellant  Joseph  Larocqae  and  Joseph 
Larocque,  Jr.,  for  respondents.  No  opinion. 
'Judgment  affirmed,  with  cnsts.  All  concur.  See 
19  App.  DiT.  147,  45  N.  Y.  Bnpp.  806. 

in  re  RBGD.  (Court  of  Appeals  of  New 
Tork.  Nov.  21,  18OO0[  Howard  Ghipp,  for 
appellant.  John  D.  Eckert,  for  respondent 
No  opinion.  Order  aiBrmed,  with  costs.  All 
concur.  See  22  App.  Dir.  828,  47  N.  Y.  Snpp. 
971. 


BENNINOBB.  AppeUant  NBW  YORK 
GENT.  &  H.  B.  R.  00.,  Respondent  (Oourt 
of  Appeals  of  New  Tork.  Feb.  27. 1900)  Gal- 
Tin  S.  Grosser,  for  api»ellant  Gharies  A.  Poo- 
ley,  for  respondent 

PBB  OUBIAM.    Ordtt  affirmed,  and  Judg- 
ment absolute  ordered  for  defendant  on  the 
stipulation,  with  costs.   See  11  App.  Dir. 
42  N.  TrSnpp.  813. 

PARKER,  G.  J.,  and  O'BRIBN,  HAIOHT, 
IiANDON,  OULLBN,  and  WBBNBB,  JJ., 
concor. 


BIGHABDS  et  al.,  Appellants,  t.  WASH- 
BUBN  et  al.,  Bespondents.  (Coort  of  Appeals 
of  New  York.  June  6.  1900.)  J.  Tredwell 
Richards,  for  appellanti.  Vnuiuo  H.  Safcv 
for  respondrats. 

PBB  GUBIAM.  Jodpnent  affirmed,  with 
costs.  See  28  A^p.  Dir.  109,  50  N.  T.  Sopp. 
886. 

PARKER.  O.  J.,  and  GRAY.  O'BBIEN, 
HAIOHT,  MijtTIN,  LANDON,  and  WBB- 
NBB. JJ.,  concur. 


BOOHBSTBB  SAY.  BANK,  Respondent, 
T.  FOLTZ,  Appellant  (Coort  of  Appeals  of 
New  York.  May  22,  1000.)  Charles  IbL'  Oax- 
roth  and  Clarence  U.  Camith,  for  appellant 
Bdward  Harris,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  35  App.  Dir.  (02,  CS  N.  Y.  Snpp, 
1147. 

PABKBB.  O.  J.,  and  ORAT.  BARTLBTT. 
UABTIN.  VANN,  and  GULI^N.  JJ^  concor. 

BOOHBSTBB  ft  H.  V.  R.  00.,  Respondent 
T.  CITY  OF  BOOHBSTBR.  Appellant  (Coort 
of  Appeals  of  New  York.  June  Sfi,  1900.)  P. 
M.  French,  for  appdlant  Joseph  W.  Taylor, 
for  respondent 

PER  GURIAM.  Tho  Judgment  dionld  be  so 
modified  that  after  its  redtals,  the  second 
clause  shall  read  aa  follows:  "Second.  That 
the  defendant  the  city  of  Rochester,  and  Its 
official  authorities,  have  not  under  toe  prori- 
sions  of  chapter  62  of  the  Laws  of  18E»,  the 
right  to  lay  out  the  proposed  street  across  the 
land  and  tracks  of  the  plaintiff,  without  com- 
pensation,"—and  so  that  its  fourth  clause  shall 
read:  "Fourth.  That  the  defendant  Its  offi- 
cers and  agents,  and  each  of  them,  and  all  per- 
sona acting  under  it  them,  or  either  of  them, 
be  perpetually  enjoined  and  restrained  from 
opening  said  street  or  streets,  pursuant  to  the 
prorlsions  of  eliapter  62  of  the  Laws  of  1SJ8, 
across  and  upon  plaintiff's  said  premises,  and 
from  proceeding  any  farther,  pursoant  to  said 
cfaapttf  62  of  the  Laws  of  1863,  in  the  pn>> 
ceedings  l&stitated  by  It  to  open  the  streets 
hereinaboTS  referred  to,  or  any  part  thereof, 
so  far  as  the  same  affect  the  land  of  the  plain- 
tiff hereinabove  and  in  the  complaint  describ- 
ed,"—and,  as  so  modified,  the  judgment  should 


be  nfflrmed,  wltheosts.  Bee  17  App.  IMt.  267, 

45  N.  T.  Sopp.  887. 

PARKER,  0.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  VANN,  LANI>ON,  and 
OULLBN,  JJ.,  conctir. 


BODGERS,  Appellant  t.  CLEMBNT.  Be- 
spondent.  (Court  of  Appeals  of  New  York. 
May  15,  1900.)  Motion  for  reargnment  denied, 
with  $10  costs.  8e«  162  N.  T.  422.  66  N.  a. 
901. 


ROWB,  Appellant  BROOKLYN  LIFE 
INS.  CO.,  Respondent.  (Court  of  Appeals  of 
New  York.  March  6,  1900.)  Louta  0.  Rowe, 
for  appellant  William  H.  Ford,  for  respond- 
ent 

PER  CURIAM.  Order  affirmed,  and  judg^ 
ment  absolute  ordered  against  plaintiff  on  the 
stipulation,  with  costs.  See  11  App.  Dir.  632. 
42  N.  Y.  Supp.  64a 

PARKER,  O.  J.,  and  GRAY.  O'BRIBN, 
HAIGHT.  LANDON,  OULLBN.  and  WBB- 
NBR.  JJ..  concur. 


ROWB,  AppeUant  t.  BROOKLYN  LIFE 
INS.  00.,  Respondent.  (Coort  of  Appeals  of 
New  York.  April  6,  1000.)  Motion  for  rear- 
gnment denied,  with  |10  costs.  See  162  N.  Y. 
Ss»,  67  N.  B.  1128. 


In  re  RUPP.    (Ooort  of  Appeals  of  New 

York.  Jan.  28,  1900.)  Order  to  show  canoe 
why  the  reapondents  should  not  be  removed 
from  office.   L.  H.  Jones,  in  pro.  per. 

PER  CURIAM.  Appeal  dismissed.  See  46 
App.  Div.  631,  61  N.  Y.  Snpp.  1147. 

PARKER.  G.  J.,  and  GRAY.  0*BBIBN. 
SARTLETT.  HAIGHT,  MARTIN,  and 
VANN.  JJ.,  concur. 


SANDERSON.  Respondent.  T.  WBSTON, 
Appdlant  fOonrt  of  Appeala  of  New  York. 
May  11,  1900.)  J.  H.  Waring,  for  appellant 
O.  8.  Gary,  for  respondent 

PER  CURIAM.  Judgment  afllrmed.  with 
costs.  See  21  App.  Dir.  684,  47  N.  Y.  Supp. 
1147. 

PARKER.  O.  J.,  and  O'BRIBN.  BABT- 
LETT.  HAIGHT.  MABTIN.  YANN,  and 
IiANDON,  JJ..  concur. 


SOHOEPFLIN.  Respondent,  t.  COFFEY, 
Appellant  (Court  of  Appeals  of  New  York. 
Hay  1,  1900.)  Motion  for  reargnment  denied, 
with  t;i0  costs.  See  162  N.  YT  12,  66  N.  B. 
602. 


SCHOOLCRAFT,  Appellant  t.  SACAN- 
DAGA  LAND  CO..  Respondent  (Court  of 
Appeals  of  New  York,  June  22,  1900.)  L.  F. 
Fiah,  for  appellant  H.  V.  Borst.  for  r«Bpond- 

ent 

PER  GUBIAM.  Judgment  affirmed,  with 
costs.  SO  App.  DiT.  622,  62  N.  Y.  Supp.  1149. 

PABKER,  0.  J.,  and  O'BRIBN,  BART- 
1.ETT,  HAIGHT,  TANN,  and  OULLBN,  JJ.. 
concur. 


SBWBB  GOM'RS  OF  AMSTERDAM,  A»> 
pellants.  t.  SULLIVAN  et  al.,  Bespondents. 
(Court  of  Appeals  of  New  York.  Feb.  27, 
1900)  W.  Barlow  Donlap,  for  appellantit 
M.  B.  Driscoll.  for  respondents. 


Digitized  by  Google 


S7  NOBTHEASTEBN  BOPOBTBB. 


PER  GURIAU.    Jadgment  ftfflrawd.  with 

'costs,  OD  opinion  below.  11  App.  IMt.  472,  43 
N.  Y.  Supp.  358. 

GRAY.  BARTLETT,  VANN.  CtJLLEN, 
and  WERXER.  JJ.,  concur.  PARKER,  a 
J.,  and  MARTIN.  J.,  not  Toting. 

SHAFFER,  Appellant,  t.  BACON  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Jan.  9,  1900.)  William  De  Graff,  for  api>e]- 
lant.  Henry  Seldeu  Bacon,  for  respondents. 
No  opinion.  Judgment  affirmed,  with  costs. 
All  concur.  See  SS  App.  Dir.  24Sk  64  N.  X. 
Supp.  796. 


8HAISB,  Respondent,  T.  BROADWAY 
IMP.  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  April  17.  1900.)  Charles  C.  Na- 
daU  f6r  appellant.  FranclB  L.  Wellman  and 
Sumner  B.  StUes,  for  reBponden^ 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  22  App.  Dir.  1()2,  47  N.  Y.  Supp. 
815. 

PARKBR,  C.  J.,  and  GRAY.  O'BRIEN, 
HAIGHT.  LANDON,  GULLBN,  and  WERN- 
ER, JJ.,  concur. 


SHAW,  Respondent,  t.  NIAGARA  WHITE- 
GRAPE  C0„  Appellant  (Court  of  Appeals 
of  New  York.  AprU  17,  1900.)  David  Uilhir, 
for  appellant.  Thomas  A.  Klrby,  for  respond- 
ent 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.  See  24  App.  Div.  633,  48 
N.  Y.  Supp.  1116. 

'  PARKER,  a  X,  and  GRAY.  O'BRIEN, 
HAIGHT,  LANDON,  CULLEN.  and  WERN- 
"ER,  JJ.,  concur. 


SHERLOCK  Respondent,  t.  GERMAN- 
AMERICANINS.  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  May  1,  1900.)  John  F. 
Clarke,  for  appellant  Edward  M.  Grout,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
COK.  .   See  21  App.  DIt.  IS,  47  N.  Y.  Supp.  315. 

PARKER,  C.  J.,  and  GRAY.  BARTLB'rT. 
MARTIN,  VANN,  and  WERNER.  JJ..  con- 
cur. 


SIEFKE,  Respondent,  t.  SIBFKB.  Appel- 
lant (Court  of  Appeals  of  New  York.  Jan. 
16,  1900.)  Motion  to  substitute  Henry  Siefke, 
executor,  etc.,  of  Henry  Siefke.  deceased,  as 
appellant,  and  to  prefer  an  appeal  from  a 
jodgment  of  the  appellate  division  of  the  su- 
preme court  in  the  First  Judicial  derartment, 
entered  January  10,  1899  (36  App.  Dir.  632, 
66  N.  Y.  Supp.  1148},  which  affirmed  a  judg- 
ment in  favor  of  plamtiS,  entered  upon  a  ver- 
dict. The  motion  was  made  upon  tne  ground 
that  during  the  pendency  of  the  appeal  a  party 
to  the  action  has  died,  and  the  pendency  of 
the  appeal  prevents  the  settlement  of  his  es- 
tate. George  W.  McAdam,  for  the  motion.  No 
opimon.   Motion  granted,  without  costs. 


SIEFKE.  Respondent,  v.  SIEFKB,  Appel- 
lant. (Court  of  Appeals  of  New  York.  May 
1,  1900.)  Brainard  ToUes,  for  appellant.  Wil- 
liam Allan,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  36  App.  Dir.  632.  65  N.  Y.  Snpp. 
U48. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
MARTIN,  CULLEN.  and  WERNER,  JJ., 
concur.    vANN,  J.,  not  voting. 


8INTEFF,  Respondent,  t.  PEOPLE'S 
BUILDING.  LOAN  &  SAVING  ASS'N,  Ap- 
pellant. (Court  of  Appeals  New  York. 
April  20,  1000.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  appellate  division  of 
the  supreme  court  in  the  Fourth  judicial  de- 

Eartment  ratered  February  18,  1899  (37  App. 
liv.  340,  67  N.  Y.  Supp.  m),  afflrm&ig  a 
judgment  In  favor  of  plaintiff  entered  npon  a 
decision  of  the  court  at  a  trial  term  witbost 
a  jury.  The  motion  was  made  upon  the 
grounds  that  the  appeal  is  frivolous,  and  takeic 
lumply  tor  delay,— the  appellant's  only  excei^ 
tlon  being  general,  and  presenting  no  qnestiw 
of  law  for  the  consideration  of  this  conrt,-< 
and  that  the  decision  of  the  appellate  division 
was  unanimous  and  without  an  opinion. 
Frank  M.  Hardenbrook,  for  the  motion.  Ches- 
ter M.  Elliott,  opposed.  Motion  denied,  vith 
f  10  costs.  See  64^.  B.  1094. 


SKANEATELES  WATERWORKS  CO, 
Appellant,  v.  LESLIE  et  al..  Respondents. 
(Court  of  Appeals  of  New  York.  FeK  6, 
1900.)  Motion  for  reargument  denied,  with 
$10  costs.  See  161  N.  Y.  626)  OS  N.  B.  UOa 


SKANEATELES  WATERWORKS  00., 
Appellant,  v.  VILLAGE  OP  SKANEATBJ- 
LES  et  aL,  Respondents.  (Court  of  Appeal! 
of  New  York.  Feb.  6,  1900.)  No  opinion. 
Motion  for  reargument  denied,  with  SIO  costa. 
See  161  N.  T.  164,  66  N.  E.  562. 


SMITH,  Respondent  v.  OROCKBB.  Ap- 
pellant (Court  of  Appeals  of  New  York. 
March  6,  1900.)  Charles  K.  Beekman  and 
Charles  B.  Alexander,  for  appellant  Welton  C 
Peroy,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
oosti.  See  14  Apjp.  Dir.  346,  48  N.  Y.  Snpp. 
427;  52  N.  B.  im. 

PARKBR.  0.  J.,  and  GRAY.  0*BRIBN. 
HAIGHT,  LANDON,  GULLBN,  and  WERN- 
ER, JJ.,  concur. 


SMITH,  Respondent,  t.  GRAY,  Appellant. 
{Court  of  Appeals  of  New  York.  April  17, 
1900.)  Edmund  Lnls  Mooney,  for  appellant. 
George  W.  Dease.  for  respondent 

PER  CURIAM.  Jndsment  and  order  af- 
firmed, with  costa.   See  18  App.  Dir.  2^  46 

N.  Y.  Supp.  180. 

GRAY,  HAIGHT,  LANDON,  and  WERN- 
ER, JJ.,  concur.  O'BRIEN  and  CULLEN, 
JJ.,  not  TOting. 


SNELLING.  Respondent  t.  YETTER,  Ap< 

fellant  (Court  of  Appeals  of  New  York, 
nne  22,  1900.)  Fredenck  E.  Anderson  and 
John  Ewen,  for  appellant  Robert  L.  Bed- 
field,  for  respondent 

PER  OURIAM.  Appeal  dismissed,  without 
costs.  See  26  App.  Dir.  690,  49  N.  Y.  Supp. 
917. 

PARKER.  C.  J.,  and  GRAY,  BARTLBTT, 
VANN,  and  CULLEN.  JJ.,  concur.  MAO* 
TIN,  J.,  not  voting. 


In  re  SPAULDING'S  ESTATE.  (Oonrt  of 
Appeals  of  New  York.  June  22,  1900.)  Percy 
S.  Lansdowne  and  Timothy  £.  Ellsworth,  for 
appellants.  Adelbert  Moot  and  Henrj  W. 
Sprague,  for  respondent!. 
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'  PBB  CURIAU.  Order  altened,  vltli  oostb 
See  48  App.  Dir.  541,  63  N.  Y.  Supp.  604. 

PARKER,  C.  J.,  and  O'BBIBN,  BART- 
I.KTT,  HAIGHT,  VAliN,  LAMDON.  and 
CULLEN,  JJ..  coiicup. 


Id  re  SPRAGUE.  (Court  of  Appeals  of 
New  York.  March  IS,  1900.)  Calvin  D.  Van 
Name  and  Mortimer  o.  Brown,  for  appellant. 
George  J.  Greenfield,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  coats. 
See  40  App.  Div.  615,  67  N.  Y.  Sapp.  1128. 

PARKER,  C-  J.,  and  O'BRIEN,  BAKT- 
LETT.  UAIOHT,  MARTIN,  VANN,  and 
LANDON.  JJ..  coDeor. 


In  re  SPRAGUE.  (Court  of  AppeaU  of 
New  York.  April  20,  1900.)  Motion  for  re- 
argument  denied,  with  flO  costa.  See  182  N. 
T.  611,  57  N.  B.  1125. 


STEEL-CABLE  ENGINEERING  CO.,  Re- 
spondent, V.  AMERICAN  GLUCOSE  CO., 
Appellant.  (Court  of  Appeals  of  New  York. 
Ma;  15.  1900.)  James  McC.  Mitchell  and 
John  G.  Milbum,  for  appellant.  John  L.  Ro- 
mer,  for  respondent 

PER  CURIAM.  Judgment  and  order  af* 
finned,  with  costs.  See  19  App.  DIt.  628,  46 
N.  Y.  Supp.  1101. 

PARKER,  G.  J.,  and  -GRAY,  BABTLBTT. 
MARTIN,  VANN.  CULLEN,  and  WERNER. 
JJ.,  concur. 


STEBLl,  Respondent,  v.  CONNECTICUT 
OEN,  LIFE  INS.  CO.,  Appellant.  (Court  of 
Appeals  of  New  York.  Nov.  21,  1889.)  Cey- 
lon H.  Lewis  and  Henry  0.  BobinsOn.  for  ap- 

ent.  Frank  C  Sargent,  for  respondent 
opinion.  Order  affirmed,  and  judgment  ab- 
■olnte  ordered  against  defendant  on  the  stip- 
nlaCion.  with  costs  in  all  courts,  on  opiiuon 
below.  81  App.  I>ir.  888,  52  N.  Y.  Snpp.  873. 
All  concur. 


STBINHARDT,  AppeUant  t.  BAKBB,  Be- 

Soadent  (Court  of  Appeals  of  New  York, 
arch  13.  1900.)  Motion  to  substltDte  Dau- 

Shine  Steinhardt  Dudley  S.  Harde.  and  Edna 
L  Steinhardt,  aa  executors  of  Morris  Stein- 
hardt deceased,  as  appellants  bmin.  Charles 
B.  Miller,  for  the  motion.  Motion  for  snbsti- 
tvtion  granted,  without  costs.  See  OT  N.  B. 
629. 


In  re  STEWART  et  aL  (Court  of  Appeals 
•f  New  York.  June  19.  1800.)  George  W. 
WIckeraham.  tor  appellant  John  Notmau  and 
William  Allen  Butler,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  80  An>.  DIt.  8^ 
51  N.  Y.  Supp.  1050. 

PARKBB.  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN.  LANDON.  and  WER- 
NBR,  JJ..  concur. 

STIMPER,  Respondent  v.  FU0H8  & 
LAN  a  MFG.  CO.,  Appellant  (Court  of  Ap- 
penis  of  New  York.  Jan.  9,  1900.)  Robert 
Thorr.e  and  Frank  V.  Johnson,  for  appellant 
Henry  Escher,  Jr.,  George  F.  Elliott  and  Jay 
S.  Jones,  for  respondmt  No  opinion.  Order 
affirmed,  and  judgment  absolute  ordex«d  for 
plaintifC  on  the  stipulation,  with  costs.  All 
c^cur.  See  26  App.  Dir.  833,  48  N.  Y.  Supp. 
785. 


STOKES,  Respondent,  t.  HOFFMAN 
HOUSE  OF  NEW  YORK.  Appellant  (Court 
of  Appeals  of  New  York.  March  20.  1900.) 
Motion  to  put  on  calendar  and  prefer  an  ap- 
peal from  a  judgment  of  the  appellate  divi- 
eaon  of  the  supreme  court  in  the  First  judicial 
department  eulered  January  2,  1900  (48  App. 
Div.  120,  61  N.  Y.  Supp.  821),  afflruiing  a 
judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee.  The  motion  wfc*  made 
upon  the  grounds  that  the  pendency  of  this  ac- 
tion prevents  the  winding  up  of  the  affairs 
of  the  receivership  herein,  and  that  it  ia  of 
the  highest  importance  to  all  parties,  and  the 
interests  of  justice  require  the  speedy  deter- 
mination of  the  appeal.  Carter,  HuKbes  A 
Dwight  for  the  motion.  Turner,  McGlure  A 
Rolston,  opposed.  Motion  to  put  on  calendar 
and  prefer  denied,  with  $10  coats. 


STROME,  Respondent  v.  LONDON  AS- 
SUR.  CORP..  Appellant  (Court  of  Appeals 
of  New  York.  March  27.  WOO.)  Wiilard 
Parker  Bntler,  for  appellant  WUliam  M. 
Benedict  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See  20  App.  Div.  671,  47  N. 
Y.  Sapp.  481.  . 

PARKER,  C.  J.,  and  O'BRIEN,  BABT- 
LETT,  HAIGHT.  MARTIN.  VANN,  and 
LANDON,  JJ..  concur. 


SULLIVAN  et  al..  Respondents.  T.  BUS- 
NER,  Appellant  (Opurt  of  Appeals  of  New 
York.  June  6.  1900.)  Lonis  Wendel,  Jr.,  for 
appellant  Robert  McO.  Bobinson,  for  respond- 
ents. 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  plaintltfs  on  the 
stipulation  with  costs.  See  iS7  Apu.  Dtr.  108. 

60  N.  Y.  Snpp.  93. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  LANDON,  and  WER^ 
NBR.  JJ.,  concur. 


TALCOTT,  AppeHant,  t.  NATIONAL  CRBfl>- 
rr  INS.  CO.,  Respondent  (Court  of  Appeals  of 
New  York.  June  5. 1000.)  Frederic  R.  Kellogg, 
for  appellant   Wheeler  H.  Peckham  and  JcAn 

B.'  Green,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
^ts.  See  9  App.  Div.  433,  41  N.  Y.  Supp. 

PABraiR,  p.  J„  and  GRAY,  O'BRIEN, 
HAIGHT.  LANDON,  and  WBBNBE,  JJ« 
poBcnr.  MARTIN,  J.,  not  TOtlng. 

TALCOTT,  Respondent  v.  NATIONAL 
CREDIT  INS.  CO.,  Appellant    (Court  of  Ap- 

gals  of  New  York.  June  5.  1900.)  Wheder 
.  Peckham  and  John  B.  Green,  for  appellant. 
Frederic  R.  Kellogg,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  28  App.  DIt.  76. 
61  N.  Y.  Supp,  84.  ^ 
PARKER,  C.  J.,  and  GRAY,  O'BRIBN. 
HAIGHT.  MARTii*,  LANDON.  ud  WBR^ 
NER,  JJ..  concur. 


In  re  TALMAGB.  (Court  of  Appeals  ot 
New  York.  Nov.  21.  1899.)  Hitchings,  Pal- 
User  &  Moen.  for  appellant.  Arthur  Van  De- 
water,  for  respondents.  No  opinion.  Order 
affirmed,  with  costs.  AH  concur,  exceot 
HAIGHT.  J.,  not  voting,  ahd  O'BRIEN,  J., 
absent   See  82  A^pl  Div.  10,  02  N.  Y.  Sup^ 
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In  re  TAT.MAGE  et  al.  (Court  ot  Appeals 
of  New  York.  Jan.  23.  1900.)  Charles  B. 
Rushmore,  Theron  G.  Strong  and  Roger  S. 
Baldwin,  for  appellants.  Hector  M.  Hitch- 
ings  and  Melvin  G.  PalliBer,  for  respondents. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on  opinion  below,  39  App.  Dir. 
466,  57  N.  T.  Snpp.  427.   See  55  N.  E.  ^76. 

PARKER,  G.  J.,  and  GRAY,  O'BRIEN. 
BABTLBTT.  HAIOHT,  MABTIN,  and 
VANN,  JJ.,  concnr. 


TECKEMBYER.  Respondent,  v.  STT- 
PRBMH  COUNCIL,  ROYAL  TEMPLARS 
OF  TEMPERANCE,  Appellant.  (Ooort  of 
Appeals  of  New  York,  litoy  15.  1900.)  A.  a 
Harwick  and  J.  H.  Tatem,  for  appellant. 
William  L.  Jones,  for  respondent 

PER  CURIAM.  Jodgment  affirmed,  with 
costs.  See  26  App.  Dir.  631.  50  N.  Y.  Snpp. 
1X34 

PARKER,  O.  J.,  and  GRAY,  BABTLBTT, 
MABTIN.  TANN,  CULLEN,  and  WERNER, 
JJ.,  concur. 


TBBRY,  Bespondent,  t.  MOORE,  Appel- 
lant. (Court  of  Appeals  of  New  York.  April 
24,  1900.)  Charles  Edward  Souther,  for  ap- 
pellant.  Flamen  B.  Candler,  for  respondent. 

PER  CURIAM.  Judgment  affirmM,  with 
TOSU.   See  25  App.  Dir.  625,  49  N.  Y.  Supp. 

PAREBR.  O.  J„  and  GRAY,  O'BRIEN, 
HAIOH^LANDON,  CULLBN.  and  WBR- 
NBB,  IJ.,  concur. 


THAYER,  Respondent,  r.  HODOB  et  al., 
Appellants.  (Court  of  Appeals  of  New  York. 
March  27,  19000  Adelbert  Moot,  for  appel- 
lants.  Spencer  Clinton,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  13  App.  Dir.  627,  43  N.  Y.  Supp. 
1166. 

PABEBB,  G.  J.,  and  O'BBIEN.  BABT- 
LBTT. HAIOHT.  MABTIN,  YANN,  and 
XiANDON,  JJ„  concnr. 


THOMAS  et  al..  Respondents,  v.  SCHU- 
MACHER et  al..  Appellants.  (Court  of  Ap- 
peals of  New  York.  May  8,  1900.)  George 
W.  Seligman,  for  appellants.  Charles  S. 
Bnshmore.  for  respondents. 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  plaintiffs  on  the 
stipulation,  with  costs,  on  opinion  below.  17 
App.  Dir.  441,  45  N.  Y.  Snpp.  166. 

O'BRIEN,  BABTLBTT,  MARTIN,  VANN, 
and  LANDON,  JJ.,  concur.  HAIOHT,  J., 
not  Toting. 


THOUSAND  ISLAND  PARK  ASS'N.  Re- 
spondent. T.  GRIDLEY,  Appellant  (Court  of 
Appeals  of  New  York.  March  27,  1900.) 
Louis  L.  Waters,  for  appellant  Edwin  Not- 
tingham, for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  17  App.  Dir.  621,  44  N.  Y.  Supp. 
1130. 

PARKEB.  0.  J.,  and  O'BBIBN.  BABT- 
LBTT, HAIGHT.  MABTIN,  VANN,  and 
LANDON,  JJ.,  concur. 


.  TIBBIT8.  Respondent,  T.  PHIPPS,  Appe- 
lant (PHILLIPS  et  al.,  Beapondents).  (Court 
of  Appeals  of  New  York.    June  5,  1900.) 


Isaac  N.  Mills,  for  appellant  W.  B.  SpooMi 
and  Frank  A.  Bennett,  for  respondents. 

PER  CURIAM.  Judgment  and  order  a^ 
firmed,  with  costs.  30  App.  Dir.  274.  51  N.  T. 

Supp.  954. 

PARKER,  a  J.,  and  GRAY,  O'BBIBN, 
HAIGHT,  MABTIN,  LANDON.  and  WBB* 
NBR,  JJ.,  concur. 

TTMMBBMAN.  Respondeat,  r.  O'NBILI^ 
Appellant  (Court  of  Appeals  of  New  YoA, 
June  12.  1900.)  Seward  A.  Simons,  for  ap- 
pellant  George  L.  Lewis,  for  respondent 

PER  GUBIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  18  Asp.  Dir.  661,  4S 
N.  Y.  Snpp.  1166. 

PARKER,  O.  J.,  and  OBAY,  BABTLBTT, 
MARTIN.  VANN.  CULLBN.  and  WBBNBB, 
JJ.,  concur. 


TOBIAS,  Appellant  WIBRCK  et  al.,  Ee- 
spondents.  (Court  of  Appeals  of  New  York. 
June  5,  1900.)  George  Welwood  Murray  and 
Alien  W.  Johnson,  for  appellant.  Henry  D. 
Hotchkiss  and  R.  B.  Aldcroftt  Jr..  for  re^nd- 
ents. 

PER  CURIAM.  Order  affirmed,  and  jadg^ 
ment  absolute  ordered  for  defendants  on  tne 
stipulation,  with  costa.  See  SO  App.  DIt.  48^ 
52  N.  Y.  Supp.  312. 

PARKER,  0.  J.,  and  GRAY.  O'BBIBN. 
HAIGHT,  MABTIN,  LANDON,  and  WBB- 
NBB, JJ.,  concur. 


TOMPKINS  COUNTY  NAT.  BANK,  Be- 
spondent V.  BUNNELL  &  BNO  INV.  CO.. 
Appellant  (Court  of  Appeals  of  New  Yixk. 
June  6,  190(U  Walter  Welch,  for  appeUaist 
William  N.  Noble,  for  respondent 

PER  CURIAM.  Jodnneut  affirmed,  with 
costs,  on  opinion  below.  8  App.  Dir.  90,  40  N. 
Y.  Supp.  «1. 

PARKER,  O.  J.,  and  GRAY.  O'BRIEN, 
HAIGHT,  MABTIN,  and  WERNER.  JJ.. 
Goneor. 


TREACY,  Plaintiff,  t.  ELLIS  et  al..  De- 
fendants (MOSES.  Appellant;  SCHAFFNBR, 
et  al..  Respondents).  (Court  of  Appeals  of 
New  York.  March  6,  1900.)  Motion  to  dis- 
miss an  appeal  from  an  order  of  the  appelate 
dirisiott  of  the  supreme  court  in  the  First 
judicial  departmer.t  entered  December  13,  1S90 
(45  App,  Dir.  492,  61  N.  Y.  Supp.  600),  af- 
firming an  order  granting  the  application  ot 
the  respondents  herein  for  the  distribution  of 
certain  funds  in  the  hands  of  the  chamberlain 
of  tfae  city  of  New  York,  and  denying  the  ap- 
plication of  appellant  to  B.et  aside  the  transfer 
to  respondent  Schaffner  by  the  receirer  of  the 
Grand  Central  Bank,  and  to  distribute  said 
fund  to  the  stockholders  of  said  bank.  The 
motion  waa  made  on  the  ground  that' the  ap- 
peal cannot  be  taken  as  of  right  to  the  court 
of  appeals,  the  order  appealed  from  not  be- 
ing one  finally  determining  an  action  or  special 
proceeding,  nor  one  granting  a  new  trial  on 
exceptions,  nor  has  the  appellate  dirlsion  al- 
lowed said  appeal,  nor  certified  that  questions 
of  law  hare  arisen  which  should  be  reriewed 
by  this  court  William  J.  Leitch,  for  the  mo- 
tion. Henry  B.  Heylman.  opposed.  Motion  to 
dismiss  appeal  granted,  ana  appeal  dlamlwea, 
with  costs. 


TRUE,  Bespondent  t.  LBHIGH  VAL.  B. 
CO.,  Appellant  (Court  of  Appeals  of  New 
York.  JM>.  6,  1900.)  J<dtn  il.  Brainard,  for 
appellant  HidUday  ft  Dcaton.  tor  ze^ond- 
ent 
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PBR  OUBIAM.  Judgment  affirmed,  with 
CM^   See  87  App.  Dir.  626.^66  N.  T.  Supp. 

O'BRIEN,  BABTLBTT,  HAIGHT,  MAR- 
TIN, and  VANN.  JJ..  codcot.   PARKER.  O. 
not  voting. 

TRUESDELL.  Respondent*  T.  BOXJRKB. 
AppellBDt.  (Court  of  Appeals  of  New  York. 
Jan.  9,  1900.)  Louis  Marshall,  for  spiwllant. 
William  Kennedy,  for  respondent 

PBR  CURIAM.  OrAex  affirmed,  and  jadg- 
meot  absolute  ordered  for  plaintiff  on  the  stipn- 
latloQ,  with  costs  in  all  courts.  All  concur, 
eicept  PARKER,  O.  J^and  O'BEIBN,  dia- 
seoting.   See  2»  App.  Dir.  8&»  61  N.  Y.  Supp. 


TRUSTEES  OF  EMANUEL  CHURCH, 
Respondent,  t.  BRITISH  AMERICA  ASSUR. 
CO..  Appellant.  (Court  of  Appeals  of  New 
York,  April  6,  19000  A.  T.  Clearwater,  for 
appellant.    Howard  Chipp,  for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.  See  20  App.  Div.  636.  47 
N.  Y.  Supp.  1150. 

PARKER.  0.  J.,  and  GRAY,  BARTLETT, 
MARTIN.  VANN,  GULLBN,  and  WBBNBR, 
JJ.,  concur. 


TULLY,  Respondent,  t.  NEW  YORK  &  T. 
S.  S.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  March  20,  1900.)  George  a 
Coleman,  Tallmadge  W.  Foster,  and  niomas 
B.  Hewitt,  for  appellant.  Bdwin  R.  Leavitt. 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
coets.  See  10  App.  Dir.  463,  42  N.  Y.  Snpp. 
20. 

PARKER.  O.  J«  and  MARTIN,  VANN, 
and  WERNER,  JJ.,  concur.  GRAY  and 
BARTLETT,  JJ.,  not  voting. 

In  re  TUTHILL  et  al.  (Court  of  Appeals  of 
New  York.  Feb.  13,  1900.)  Motion  to  prefer 
an  appeal  from  a  judgment  and  order  of  the 
appellate  division  of  the  supreme  court  in  the 
Second  Judicial  department  entered  January 
80,  IWS  (86  App.  Div.  402,  55  N.  Y.  Supp. 
657),  reversing  an  order  of  the  county  judge 
of  Orange  conuty  confirming  certain  assess- 
ments, and  the  judKments  duly  entered  on  such 
order,  and  vacating  and  setting  aside  the 
proceedings.  The  motion  was  made  upon  the 
grounds  that  the  judgment  of  the  appellate 
division  dedared  a  legislative  enactment  un- 
constitutional, and  that  the  speedy  hearing 
and  determination  of  the  appeal  is  of  public 
importance.  T.  V.  Sanford,  for  the  motion. 
No  opinion.    Motion  to  prefer  granted. 


UNDERWOOD  et  al.,  Respondents,  v. 
GREENWICH  INS.  CO.,  AppelTant.  (Court 
of  AppeaU  of  New  York.  Feb.  6,  1000.)  No 
opinion.  Motion  for  reargnmeut  denied,  with 
no  costs.   See  161  N.  Y.  413,  BS  N.  B.  936. 


VAN  ALSTINB  et  aL,  Respondents,  T. 
BELDEN  et  al..  Appellants.    (Court  of  Ap< 

geals  of  New  York.    Feb.  13.  1900.)^  Albert 
'.  Fowler,  for  appellants.    Gkorge  W.  Dris- 
coll,  for  respondents. 

PBB  CURIAM.  Judsment  end  order  af- 
firmed, with  coit^  on  opinion  below.  '41  App. 
Div.  123,  68  N.  T.  Supp.  621. 

PARKER.  O.  J«_and  GRAY.  BARTLETT* 
MARTIN.  0T7I<LBN.  and  WERNER,  JJ.; 
concur. 


In  re  VANDBRBILT'S  ESTATE.  (Court 
of  Appeals  of  New  York.  June  19,  1900.) 
Henry  B.  Anderson,  for  appellants.  Jabish 
Holmes,  Jr.,  and  Edgar  J.  Levey,  for  respond- 
ent 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  below.  60  App.  Div.  246,  63  N.  Y. 
Supp.  1079. 

PARKER.  C.  J.,  and  O'BBIEN.  BART- 
LETT. HAIGHT,  VANN,  LANDON,  and 
CULLEN,  JJ..  concur. 


VAN  NOSTRAND  et  al.,  Appethmts,  v.  MAR- 
VIN et  al..  Respondents.  (Court  of  Appeals 
of  New  York.  Jan.  80.  1^.)  Elmer  B. 
Boosa,  for  appeUanti.  Alfred  JaretiU,  for  Te- 
spondents. 

PER  CURIAM  Appeal  dismissed,  with  costs. 
See  10  App.  Div.  28,  44  N.  Y.  Supp.  679. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT, HAIGHT,  MARTIN,  VANN,  and 
LANDON.  JJ..  concur. 


VAN  SICELEN  et  al..  Respondents,  v.  JA- 
MAICA ELECTRIC  LIGHT  CO.,  Appellant 
(Oonrt  of  Appeals  of  New  York.  March  IS. 
1900.)  Motion  to  diamias  an  appeal  from  an 
order  and  judgment  of  the  appellate  dlTisioa 
of  the  snpreme  court  in  the  Second  judicial 


department,  entered  December  2,  1899  (45  App. 
Div.  1,  61  N.  Y.  Supp.  210).  affirming  a  judg- 
ment in  favor  of  plaintiffs,  and  an_order  deny- 


ing a  motion  for  a  new  trial.  The  motion 
was  made  on  the  nonnds  that  the  decision  of 
the  appellate  division  was  nnanimous,  that  no 
Qnestions  of  law  are  raised  by  the  exceptions 
which  can  be  reviewed  by  this  court,  and  that 
such  exceptions  are  frivolous.  James  C.  Van 
Sicklen.  for  the  motion.  Monfort  ft  Faber, 
opposed.  Motion  to  dismiss  appeal  denied, 
with  f  10  costs. 


VOSSBLLER.  Appellant  SLATER  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
May  15.  1800.)'  Tlcknor  &  Pierce,  for  appel- 
lant  Adolph  Rebadow,  for  respondents. 

PER  CURIAM.  Order  affirmed,  and  jndg- 
ment  absolute  ordered  for  defendants  on  the 
stipulation,  with  costs.  See  26  App.  Div.  868, 
49  N.  Y.  Supp.  47a 

PARKER,  C.  J.,  and  GRAY,  O'BBIEN. 
HAIGHT.  LANDON,  CULLEN.  and  WERN- 
ER, JJ..  ooncnr. 


WAMSLEY,  Respondent  v.  ATLAS  S.  S. 
CO..  Limited,  Appellant.  (Court  of  Appeals  of 
New  York.  June  12,  1900.)  Motion  to  dia- 
miss  an  appeal  from  a  judgment  of  the  appel- 
late division  of  the  supreme  court  In  the  First 
judicial  department,  entered  April  9,  1900  (50 
App.  Div.  199,  63  N.  Y.  Supp.  761),  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict,  and  an  order  denying  a  motion  for 
a  new  trial.  The  motion  was  made  upon  the 
ground  that  the  jud^ent  is  not  appealable 
to  this  court  it  having  been  entered  upon  a 
verdict  and  unanimously  affirmed  by  tne  ap- 
pellate division,  whic^  has  not  allowed  the 
appeal  nor  certified  that  questions  of  law 
have  arisen  which  should  be  reviewed  by  the 
court  of  appeals.  Alexander  S.  Bacon,  for 
the  motion.  Bverett  P.  Wheeler,  wpoaed. 
MoUon  denied,  with  «10  coats. 


WARNB,  Respondent  T.  STANTON.  Ap- 
pellant (Court  of  Appeals  of  New  xmu 
March  6.  1900.)  Rfchai^  Crowley,  for  appel- 
lant Filkina  ft  Ooe,  for  respondent 
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PER  0T7BIA11  Judgment  affirmed,  vltS 
coBtB.  See  12  App.  Dir.  628,  48  N.  T.  8npp. 
1167. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  LANDON,  CULLEN,  and  W12K- 
NEB,  JJ.,  concur. 


WEBB,  Respondent,  BELL  et  al..  Appel- 
lants. (Oonrt  of  Appeals  of  New  York.  April 
17.  1900.)  O.  P.  Hord,  for  appellanta.  Owen 
Cassidr  and  Charles  H.  Woodward,  for  respond- 
ent.   No  oDinioQ. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  22  App.  Dir.  314,  47  N.  Y.  8upp. 
9S9. 

PAEKBB.  0.  J:,  and  GRAY.  O'BRIEN. 
HAIGHT,  CULLBN,  and  WEBNBB,  JJ., 
concur. 


WEIL  et  al..  Respondents,  t.  RADLET, 
Appellant.  K!onrt  of  Appeals  of  New  York.' 
June  5,  1900.)  James  E.  Kelly,  for  appelant. 
Edward  Kaufmann,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  31  App.  Dir.  25,  62  N.  Y.  Snpp. 
898. 

PARKER.  O.  J.,  and  GRAY.  O'BRIBN, 
HAIGHT,  BCABTIN.  LANDON.  and  WRRN- 
StB,  J  J.,  concur. 


WELLING,  Respondent,  v.  IVOBOYD 
MFG.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Feb.  27,  1000.)  J.  K.  Long,  for 
appellant.    P.  Q.  Eckei-son,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  15  App.  Dit.  110,  44  N.  X.  Supp. 
874. 

PARKER.  0.  J„  and  GRAY.  O'BRIEN. 
HAIGHT,  LANDON,  and  WERNER,  JJ.. 
concur. 


WELLS,  Respondent,  v.  CITY  OF  BROOK- 
LYN, Appellant.  (Court  of  Appeals  of  New 
York.  May  1,  1000.)  John  Whalen.  Cwp. 
Counsel  (William  J.  Carr,  of  counsel),  for  ajb- 
pellant.  Frederick  E.  <>ane  and  J-imea  D. 
Bell,  for' respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See  21  App.  Div.  026,  47  N.  Y,  Supp. 
1151:  53  N.  E.  1133. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
MARTIN.  VANN,  and  WERNER,  JJ.,  con- 
cur. 


WELLS,  Respondent,  v.  METROPOLITAN 
LIFE  INS.  CO.,  Appellant.    (Court  of  Ap- 

geals  of  New  York.    May  22,  1000.)  William 
.  Jenney,  for  appellant.    D.  P.  Morehouse, 
for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costa,  on  prevailing  opinion  below. 
19  App.  DiT.  18,  46  N.  Y.  Snpp.  80. 

PARKER,  a  J.,  and  GRAY,  BARTLETT, 
MARTIN,  VANN,  CULLEN,  and  WERNER, 
JJ,.  concur. 


In  re  WHEELER'S  WILL.  (Court  of  Ap- 
peals of  New  York,  Jan.  30,  19()0.)  Charles 
S.  Lester,  for  appellant.  Edwin  Countryman 
and  Seward  A.  Simona,  for  .retipondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below.  32  App.  Dir.  183,  52 
N.  Y.  Supp.  043. 

PARKER.  O.  J.,  and  O'BRIEN.  BART- 
LETT, HAIGHT,  MARTIN,,  and  VANN,  J  J., 
concur. 


In  re  WHITti.  (Conrt  of  Appeals  of  New 
York.  Feb.  27.  1900.)  Motion  for  reargament 
denied,  with  $10  costs.  See  160  N.  Y.  885.  ^ 
N.  E.  1101. 


WHITE,  Respondent,  t.  RANKIN,  Appel- 
lant (CHRISTIAN,  Respondent).  (Court  of 
Appeals  of  New  York.  March  27,  1900.) 
George  F.  Alezando-,  for  appellant.  Hector 
M.  Hitchinga  aud  €h>orge  V.  Brower.  for  re* 
spondents. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.  See  18  App.  Div.  293,  49 
N.  Y.  Supp.  228. 

PARKER,  O.  J.,  and  O'BRIEN.  BART- 
LETT. HAIGHT,  MARTIN.  VANN,  and 
IfANDON,  JJ.,  concur. 


In  r»  WIBLAR.  (Conrt  of  Appeals  of  New- 
York.  June  10.  1900.)  Jacob  Marba,  for  ap- 
pellant  Justns  A.  B.  Cowles  and  Charles  P» 

Cowles.  for  respondent. 

PER  CURIAM.  Order  of  appellate  dirfsioa 
reversed,  with  costs  in  this  court  only,  and 
the  order  of  the  surrogate  affirmed,  without 
costs,  on  the  authority '  oE  In  re  Leggat.  162 
N.  Y.  437,  56  N.  B.  1009.  See  47  App.  Div. 
642,  62  N.  T.  Supp.  1151. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT,  VANN,  and  LANDON, 
JJ..  concur. 


WILDER,  Appellant.  METROPOIJTAN 
ST.  RY.  CO..  Respondent.  (Oonrt  of  Appeals  of 
New  York.  Feb.  16,  1900.)  Saranel  S.  White- 
house,  for  appellant.  Charles  F.  Brown  and 
Henry  A.  Rnblnson.  for  respondent 

PER  CURIAM.  Judgment  affirmed,  widi 
cnsts.  See  10  App.  DIt.  861^  41  N.  Y.  Sopp. 
931. 

PARKER,  a  J.,  and  ORAT.  BARTLETT. 
MARTIN,  VANN,  and  WERNER.  JJ.,  concur.. 

WIIXCOX  &  GIBBS  SEWINO-MACH.  Oa„ 
Appellant,  t.  HIMES,  Respondent.  (Court  of 
Appeals  of  New  York.  April  3,  1900.)  George 
W.  Van  Slyck,  for  appellant.  Austen  Q.  Fox. 
for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  ootta.  See  17  App.  DiT.  637.  45  N.  Y. 
Supp.  1161. 

GRAY,  BARTLETT,  MARTIN,  VANM, 
CULLEN,  and  WERNER,  JJ.,  concur. 


WTXQROVE,  Respondent  r.  WAGNER.  Ap- 
pellant. (Court  of  Appeals  of  New  York.  May 
15,  1900.)  Joseph  A.  Arnold,  for  appriUnt. 
Louis  Wertbeimer,  for  respondent. 

PER  CURIAM.  .Tndgment  nffirmed.  with 
costs.  See  31  App.  Dir.  630,  68  N.  Y.  Snpp. 
1118. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT.  LANDON.  CULLEN,  and  WER- 
NER, JJ.,  concur. 


WOERZ,  Renpondent.  v.  SCHUMACHER  et 

al.,  Appellnnls.  (Oonrt  of  Appeals  of  New  York. 
June  22.  1900.)  Motion  for  rcargumirit  dtriied. 
with  flO  costs.  See  161  N.  Y.  630,  56  N.  E. 
72. 


In  re  WOOD  et  al.  (Court  of  Appeala  of  New 

York.  June  22,  1900.)  George  W.  Stephens, 
for  Hi>pel!»nt3.  John  Wbnlen,  (36rp.  Coansel 
(William  J.  Oarr.  of  counsel),  for  respondent 
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PER  CURIAM.  Order  affirmed,  With  costs. 
See  35  App.  Dir.  363,  54  N.  Y.  Supp.  978. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT,  HaIOHT,  VaNN,  and  LANf)ON,  JJ.. 
concur. 


WOODBRIDGE  00..  Kecpondent  t. 
CHARLES  B.  HIRES  CO.,  AweUant.  (Court 
of  Appeata  of  New  York.  Mar  lo.  1000.)  John 
A.  Cmrrer,  for  appellant.  Edward  W-  Sbeldon, 
for  reapondent. 

PER  CURIAM.  Order  affirmed,  and  jud|^ 
meot  absolute  ordered  for  plaintiff  on  the  stipn- 
latlon.  wHh  costs.  See  19  App.  Div.  128.  4S  N. 
T.  Sapp.  991, 

PARKER,  0.  J.,  and  GRAY,  HATGHT. 
LANDON,  CULLEN.  and  WERNER,  JJ..  con- 
cur. O'BRIEN,  J.,  not  voting. 

WRIGEFT,  Reapondent,  v.  CTTY  OP  MT. 
VERNON,  Anpellant.  (Conrt  of  Appeals  of 
New  York.  March  6.  1900.)  Motion  to  restore 
an  appeal,  dismissed-  for  failure  to  file  the  re- 
turn herem,  from  a  judgment  of  the  appellate 
division  of  the  supreme  court  in  the -Second  ju- 
dicial department,  entered  December  2,  1899  (44 
App.  DiT.  574,  60  N.  Y.  Supp.  lOlt).  reversing 
a  Judgment  in  favor  of  defendant  entered  upon 
the  report  of  a  referee,  and  granting  a  new 
trial.  WilHani  J.  Marshall,  for  Ae  motion. 
Milo  J.  Wbite,  opposed.  Motion  to  reetore  ap- 
peal granted,  Without  costs  to  either  part?. 


WRIGHT,  Respondent,  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO..  Appelant.  fConrt  of 
Appeals  of  New  York.  May  8,  1900.)  Henr? 
Purcell,  for  appellant.  J.  W.  Shea,  for  respond- 
ent. 

PER  ODRIAM.  Judgment  affirmed,  with 
costs.  Se^  24  Ak>.  ZMt.  OSS,  4S  N.  T.  Snpp. 
1119. 

PARKER.  C.  J.,  and  O'BRIEN.  BART- 
I£TT,  HAIGHT,  MARTIN,  VANN,  and  LAN- 
DON.  JJ.,  concur. 


In  re  YETTBR.  (Court  of  Appeals  of  New 
York.  March  20,  1900.)  Frederick  E.  Ander- 
son, for  appellant.  .Robert  Weil,  for  resfwnd- 
ents. 

PER  CURIAM.  Order  affirmed,  with  one  bDl 
of  coats  in  this  court,  payable  ont  of  the  estate, 
on  opinion  below.  44  App.  DiT.  404,  61  N.  Y. 

Supp.  175. 

PARKER,  a  J.,  and  O'BRIEN,  BABT- 
LBTT.  HAIGHT,  MARTIN,  VANN,  and  LAN- 
DON.  JJ.,  coneor. 


In  re  YOUNG.  (Court  of  Appeals  of  New 
York,  Not.  21,- 18»9.)  B.  N.  Ciirdoso,  for  Nel- 
lie L.  Carpenter.  A.  T.  Oearwater,  for  Mary 
Augusta  Coykendall  and  others.  No  -opinion. 
Judgment  and  order  affirmed,  with  coats  in  both 
appeals  payable  out  of  the  estate.  All  concur, 
except  O^BBIEN,  j;  absent  See  16  App.  DIt. 
44  N.  Y.  Snpp.  686. 


ARNOLD  et  al.  t.  CITY  OP  CHICAGO, 
^npreme  Court  of  Illinois.  June  21,  ig(X).) 
Error  to  Cook  county  conrt;  O.  N.  Garter, 
Judge.  Action  by  the  dty  of  Chicago  against 
Arnold  and  others.  Judgment  for  plaiutiEF. 
Defendants  bring  error.  ReTersed.  George 
W.  Wtibur,  for  plaintiff  in  error.  Charles  M. 
Walkerv  Corp.  Counsel,  Armand  P,  Teefy,  and 
Denis  B.  Sulnran,  for  defendant  in  errcr. 

PER  CURIAM.  The  ordinance  in  this  case 
rontains  the  same  defect  that  was  condemned 
•la  Holdea  t.  City  of  ChKAgo.  172  lUi  £68,  -60 


N.  E.  181;  and  the  decision  in  that  case  and 
KObsequent  cosea  holding  the  same  doctrine 
must  control  here.  The  judgment  will  be  re- 
vei-sed  and  the  cause  remanded.  Rerersed  and 
remanded. 


BEACH  et  al.  t.  OITT  OF  OHIOAGO. 
(Supreme  Court  of  Illinois.  June  21,  1900.) 
l!.rror  to  Cook  county  court;  O.  N.  Carter, 
Judge.  Objections  by  Elli  A.  Beach  and  oth- 
ei-s  to  proceedings  to  confirm  a  special  assess- 
.ment  for  improTements  by  the  cit?  of  Chicago. 
Judgment  of  coufij-matiou,  and  aald  Beach  and 
others  bring  error.  Rerersed.  William  P. 
Carroll  and  M.  F.  Cure,,  for  plaintiEEs  in  error. 
Charles  M.  Walker,  Corp.  Counsd,  Armand 
F.  Teefy,  and  Denia  E.  SulliTan,  for  defendant 
in  error. 

PER  CURIAM.  Elli  A.  Beach  and  others, 
plaintiffis  in  error,  complain  that  the  county 
court  of  Cook  county  erred  in  confirming  a 
special  assessment  upon  their  lots  for  putting 
in  a  combined  curb  and  gutter  on  Dreul  are- 
nue  and  certain  other  streets  in  Chicago,  aad 
that  the  wdinanee  was  inralid  because  it  did 
not  Aiffldentb'  describe  the  combined  curb 
and  gutter.  The  ordinance  was  insufficient  in 
substantially  the  same  respects  as  the  one  In- 
TolTed  tn  Holden  t.  City  of  Chicago,  172  111. 
26S.  60  N.  S.  181.  wUch  was  h5d  tamdid. 
The  Judgment  of  confirmation  ia  rereraed  and 
the  causa  remanded.   ReTersed  and  remanded. 


DANVILLE  WATER  CO.  T.  CITY  OP 
DANVILLE.  (Supreme  Conrt  of  Illinois. 
June  21,  1900.)  Appeal  from  drcnit  court. 
Vermilion  .county;  P.  Bookwalter,  Judge.  Suit 
between  the  DanTlIle  Water  Company  and  the 
city  of  DauTille.  From  a  decree  the  water 
company  appeals.  Affirmed.  W.  R.  Lawrence 
and  Remey  &  Mann,  for  apn^ent.  J.  H. 
Lewman,  Citr  Atty.,  and  O.  F.  Raarick.  for 
appellee. 

PER  CURIAM.  This  case  has  practically 
been  before  us  on  two  former  occasiona,  the 
parties  then  belns  reversed.  Counsel  for  ap- 
pellant concedes  toe  Jndgmeid  from  which  tms 
appeal  is  taken  is  in  exact  conformity  with  the 
juagmeuts  and  opinions  in  the  former  cases, 
and  that  no  new  question  or  matter  has  Inter- 
vened since  the  former  hearings  here.  Mani- 
festly the  only  pnrpose  of  this  appeal  Is  to  c4>- 
tain  a  final  judgment  in  this  court,  to  enable 
appellant  to  take  a  further  appeal  If  It  should 
desire  to  do  so.  Adhering,  as  we  do,  to  the 
reasoning  and  conclusions  announced  in  City 
of  Danvflle  v.  Danville  Water  Co..  178  111.  299, 
68  N.  E.  118,  and  Id.,  180  HI.  235,  64  N.  B. 
224,  on  the  authority  of  these  casee  this  judg- 
ment will  be  affirmed.  Judgment  affirmed. 


LARSON  et  al.  t.  CITY  OF  OHIOAGO. 
(Supreme  Court  of  Illinots.  June  21,  1900.) 
Error  to  Oook  county  cottrt;  O.  N.  Carter, 
Judge.  Action  by  the  eltj  of  Chicago  agafnst 
Adolph  Larson  and  others.  Judgment  for 
plnintiS.  Defendants  bring  error.  ReTersed. 
William  F.  Carroll  and  M.  F.  Gnr&  for  plaln- 
tiffa  in  error.  Chas.  M.  Walker,  Oorp.  Govn- 
■sd,  Armand  F.  Teefy,  and  William  M.  Pin- 
dell,  for  defendant  in  error. 

PER  CURIAM.  The  ordinance  In  this  case 
eentains  the  same  defect  which  was  condemn- 
ed in  Lnsk  t.  City  of  Chicago,  176  III.  207,  52 
N.  E.  54,  and  Davidson  t.  Same.  178  111.  5^ 
53  N.  E.  3G7.  The  decisions  in  those  cases 
must  control  here.  The  Judgment  will  be  re- 
versed and  the  cause  remuded.  BevMsed 
remanded. 


LIQUID  CARBONIC  ACID  MFG.  CO.  T. 
CONVERT  et  aL   (Supreme  Court  of  lUluola. 
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June  21,  1900.)  Appeal  from  appellate  court, 
First  district.  Action  by  the  Ligdid  Carbonic 
Acid  Mauufacturing  Gompauy  against  C.  F. 
Adolph  Convert  and  otherB  for  malicious  prose- 
cution of  a  ciTil  suit.  From  a  judgment  of  tlie 
appellate  court  111.  App.  39),  afflrmlng  a 
juaement  of  the  circuit  court  sustaining  de- 
muii-ers  to  the  declaration,  plaintiff  appeals. 
Affirmed.  The  following  statement  of  facts  is 
taken  from  the  opinion  of  the  appellate  court: 
"This  is  an  action  for  malicious  prosecution. 
The  declaration  alleges  that  the  defendant 
Convert  had  been  formerly  employed  by  the 
plaintiff  corporation  as  one  of  its  superintend- 
ents, and  was  discharged  for  insubordination 
and  fraud;  that  thereupon  he  organized  a  rival 
company,  and  then,  for  the  purpose  of  injuring 
the  good  name  and  credit  of  the  plaintiff,  and 
to  have  said  plaintiff  adjudged  insolvent,  and 
wholly  ruin  said  t^aintiff,^  made  an  application 
for  the  appointment  of  a  receiver  to  wind  up 
its  affairs  as  an  insolvent  corporation,  and 
made  an  affidavit  that  the  plaintiff  was  in  an 
insolvent  condition,  and  about  to  dispose  of 
its  assets.  The  other  defendanta  are  charged 
with  having  conBidred  with  Convert  for  the 
purposes  aforesaid,  and  with  having  advised 
and  procured  the  action  complained  of  [they 
being  his  attorneys  in  the  original  suit].  It  is 
avetred  that  a  hearing  of  the  application  for  a 
receiver  was  had  upon  affidavits  filed  in  aup- 
port  thereof,  that  thereupon  the  application 
for  a  receiver  was  denied,  and  the  prosecution 
of  auch  application  then  and  there  abandoned. 
It  Is  not  alleged  that  the  suit  in  which  the  ap- 
plication was  made  has  been  determined.  Ap- 

Sarently  it  has  not  been.  The  declaration  was 
emnrred  to  ^nerally  and  specially,  and,  the 
demurrer  havmg  been  sustained,  the  plaintiff 
elected  to  stand  by  its  declaration.  The  suit 
was  dismissed  and  plaintiff  appeals."  Alden, 
Latham  &  Tonng,  for  appellant.  Israel  Cow- 
en  and  Maurice  M.  Houseman,  for  appellees. 

PHILLIPS,  J.  The  questions  invrfved  In 
this  case  are  fully  determined  in  Smith  v. 
Buggy  Co..  175  III.  619,  51  N.  E.  569,  adverse- 
ly to  the  views  of  the  appellant.  It  is  nnnec- 
easary  to  repeat  their  alscnssion.  The  judg- 
ment of  the  appellate  court  for  the  Fiiat  dis- 
trict is  affirmed.   Judgment  affirmed. 


MYBRS  V.  PEOPLE.  (Supreme  Court  of 
Illinois.  April  17,  1900.)  Appeal  from  crimi- 
nal court,  Cook  county;  A.  N.  Waterman. 
Judge.  John  Myers  was  convicted  of  violating 
Act  April  22,  1899,  prohibiting  the  use  of  the 
national  flag  for  commercial  or  advertising  pur- 
poses, and  brings  error.  Reversed,  John 
Mayo  Palmer  and  Robertson  Palmer,  for  plain- 
tiff in  error.  Charies  8.  Deneen,  State's  Atty., 
and  F.  L.  Bamett,  Asst  State's  Atty.,  for  the 
People. 

PER  CURIAM.  The  question  Involved  In 
this  case  is  the  same  as  ttie  question  decided 
in  the  case  of  Ruhstrat  v.  People  (III.  Sup.)  57 
N.  E.  41,  to  wit.  the  constitutionality  of  the 
act  of  April  22,  1S99,  entitled  "An  act  to  pro- 
hibit the  use  of  the  national  flag  or  emblem 
for  any  commercial  purposes  or  as  an  adverUa- 
Ing  medium."  The  decision  in  the  Bnhstrat 
Case  governs  and  controls  the  decision  of  this 
case.  Accordingly,  the  judgment  of  the  crim- 
inal court  of  Cook  county  is  reversed,  and  the 
cause  is  remanded  to  that  court  with  direc- 
tions to  proceed  in  accordance  with  the  views 
set  forth  In  the  case  of  Buhatrat  t;  Peoplok  in- 
pra.  Reversed  and  remanded. 


QtJINLAN  et  al.  v.  CITT  OF  CHICAGO. 
(Supreme  Court  of  Illinois.  June  21,  1900.) 
Error  to  Cook  county  court;  Golaston  D. 
Myers,  Judge.  Action  by  the  city  of  Chicago 
a^Unst  Edward  Quinlan  and  others.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Berened.  William  F.  Carroll  and  M.  F.  Onre, 


for  plaintiffs  in  error.  Chas.  M.  Walker,  Corp. 
Counsel,  Armand  F.  Teefy,  and  William  11. 
Pinaell,  for  defendant  in  error. 

PER  CURIAM.  The  ordinance  in  this  caae 
is  like  the  ordinance  condemned  by  this  court 
in  Lusk  v.  City  of  Chicago,  176  111.  207,  52 
N.  K.  54,  and  Davidson  v.  tiame,  178  HI.  582, 
53  K.  E.  307,  and  those  cases  are  conclusive 
here.  The  jiidgment  must  be  rereraed  and 
the  cause  remanded.  Reversed  and  remanded. 


STORES  et  aL  t,  CITT  OF  CHICAGO. 
(Supreme  Court  of  lUiools.  June  21,  1900.) 
Error  to  Cook  county  court;  O.  N.  Carter, 
Judge,  Action  by  the  city  of  Chicago  against 
David  W.  Storrs  and  others.  Judgment  for 
plainUff.  Defendants  bring  error.  Reversed. 
William  F.  Carroll  and  M.  F.  Cure,  for  plain- 
tiffs in  error.  Chas.  M.  Walker,  Corp.  Coun- 
sel, Armand  F.  Teefy,  and  William  M.  Piadell, 
for  defendant  in  error. 

PER  CURIAM.  The  ordinance  in  this  caae 
Is  like  the  ordinance  in  Lusk  v.  City  of  Chi- 
cago, 176  lU.  207,  62  N,  E,  54.  and  T)aTidsoa 
T.  Same,  178  III  682,  63  N.  E.  367,  which  was 
condemned  In  those  cases.  The  rule  announ- 
ced in  those  cases  must  control  here.  The 
judgment  wUl  be  reversed  and  the  cause  will 
be  remanded.  Reversed  and  remanded. 


A.  H.  PUGH  PRINTING  CO.  v.  DEX- 
TER. (No.  5,880.)  (Supreme  Court  of  Ohio. 
Jen.  30,  1900.)  Error  to  auperior  court  of  Cin- 
cinnati. Cohen  &  Mack  and  Paxton,  Warring- 
ton &  Boutet,  for  plaintiff  in  error.  Dransin 
Wulsin  and  Frank  O.  Suire,  for  defendant  in 
error.  No  opinion.  Jn^fment  affirmed. 


AMERICAN  SURETY  CO.  OP  NEW 
YORK  V.  RAEDEa  (No.  6,0270  (Supreme 
Court  of  Ohio.  Jan.  16,  1900.)  Error  to  cir- 
cuit court,  Cuyahoga  coanty.  Garfield,  Oar- 
field  &  Howe,  for  plaintiff  in  error.  Dickej, 
Brewer  &  McGowan,  Hadden  &  Park  Bros., 
Webster  ft  Cook,  Chas.  Taylor,  Hogsett,  Bea- 
com,  Excell  &  Gage,  and  M.  G.  Norton,  for  de- 
fendants in  error.  No  opinion.  Judgment  af- 
firmed. 


BALES  et  el.  v.  STARRY.  (No.  6,035.) 
(Supreme  Court  of  Ohio.  Nov.  14,  18990_  Er- 
ror to  circuit  court,  Miami  county.  W.  B. 
McKinney  and  F.  V.  FHnn,  for  plaintiffs  In  er- 
ror. A.  F.  Broomhall,  for  defendant  In  er> 
ror.  No  opinion.  Judgment  affirmed. 


BETZ  et  al.  v.  ESTERLY  et  al.  (No.  5,- 
889.)  (Supreme  Court  of  Ohio.  Oct  10. 1803.) 
Error  to  circuit  court.  Columbiana  county.  Bil- 
linrsley.  Taylor  &  Olark  and  Grosvenor,  Jones 
ft  Woratell,  for  philntlffs  in  error.  J.  A.  Ambler 
and  W.  G.  Wells,  for  defendanta  In  error.  No 
opinion.    JTudgment  affirmed. 


BLAKESLEY  et  al.  v.  POGUB  et  al.  (No. 
6,182.)  (Supreme  Court  of  Ohio.  Jan,  16; 
1900.)  Error  to  circuit  court,  Hancock  coun- 
ty. George  H.  Phelps,  for  plaintiffs  in  error. 
John  Poe  and  George  H.  Phelps,  for  defend- 
ants in  error. 

PER  CURIAM.  Judgment  affirmed. 
BUBKBT,  X,  not  sitting.  ' 


BOARD  OP  EDUCATION  OP  HARRI- 
SON TP.,  ROSS  COUNTY,  v,  FIRST  NAT. 
BANK  OF  PLYMOUTH.  (No.  6.041.)  (Su- 
preme Court  Of  Ohio.  Jan.  30,  1900.L  Error 
to  circuit  cotirt.  Boss  coon^.  Lnther  B.  Yai^ 
Iq,  John  a  Bntrefcln,  and  John  P.  PUlUpa, 
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for  plaintiff  in  enw.  Albert  Donglau,  for  de- 
fendant Id  enor. 

PBB  GUBIAM.  Judgment  of  cireoit  court 
revemed,  and  tbat  of  common  pleas  affirmed, 
on  aathority  of  Board  t.  Andrews,  51  Ohio  St. 
19e^  37  N.  EL  260. 

BBBIDINGEB  v.  EMBBINB.  (No.  6,141.) 
(Supreme  Court  of  Ohio.  Dec.  12.  1890.)'  Br- 
ror  to  circuit  court,  Seneca  county.  Brew- 
er St  Brewer,  for  plaintiff  in  error.  Seuey  & 
Sayler  and  McGauler  &  Weller,  for  defend- 
ant In  emv.  No  opinion.  Judgment  afflrmed. 


BDREE  BITGHIB  et  al.  (No.  6,123.) 
(Supreme  Court  of  Ohio.  Jan.  80,  IfOO.y  Er- 
zor  to  drenit  court.  CnralKVK  county.  Burke 
4k  InfersoIlB.  for  plaintiff  in  error.  Wm.  B. 
Upson,  Grant  St  Bieber,  and  Balrd  &  Voria, 
for  defendants  in  error.  No  opinion.  Judg- 
ment affirmed. 


CAIN  T.  STATE.  (No.  6,85a)  Supreme 
Court  of  Ohio.  Dec.  12,  1809.)  Error  to 
court  of  common  pleas,  Hamilbm  county. 
Shay  ft  Goran,  for  ptaiotiff  in  error.  John  0. 
Schwarte.  Pros.  Atty.,  and  Thos.  H.  Darby, 
Asst.  Proa.  Atty.,  for  the  State. 

PER  GTJBIAH.  Judgment  rerersed,  on  au- 
thority of  Kelch  T.  State,  55  Ohio  St.  146,  46 
N.  B.  6>  S»  L.  B.  A.  7S7. 


CALVERT  T.  NBWBEROER  et  a).  (No. 
6,068.)  (Supreme  Court  of  Ohio.  Jan.  16, 
lOOOJi  Error  to  drcuit  court,  Sdoto  county. 
N.  W.  Evans  and  Duncan  LlTingstone.  tat 
plaintiff  In  error.  Bannon  &  Bannon,  for  de- 
fendants In  OTor.  No  opinion.  Jndginent  af- 
flrmed. 


CARLISLE  et  al.  T.  LAMB.  (No.  6,022.) 
(Supreme  Court  of  Ohio.  Not.  14,  1899.)  Er- 
ror to  circuit  court,  Licking  county.  J.  A. 
Flory,  for  pliUntiffs  In  error.  Kibler  ft  Kibler, 
for  defendant  In  error.  No  opinion.  Judgment 
affirmed. 


CASEMENT  et  al.  t.  RAILWAY  CO.  et  al. 
(No.  6.716.)  (Supreme  Court  of  Ohio.  Not.  21. 
1809.)  Error  to  circuit  court,  Clinton  county. 
John  J.  GUdden  and  J.  W.  Bannon,  for  plain* 
tiffs  in  error.  Hollister  &  HolUster,  Walter  A. 
De  Camp,  and  A  G.  Thompstm,  for  defendants 
In  error. 

PEA  CURIAM.    Judgment  affirmed. 
HINSHALL,  J.,  dissents. 


CITIZENS'  NAT.  BANK  t.  WEHRLB  et  al. 
(No.  6.783.)  (Supreme  Court  of  Ohio.  Dec.  12, 
1809.)  Error  to  circuit  court,  Erie  county. 
Phinney  ft  Merrill,  Cor  plaintiff  in  error.  Tbeo. 
AlTord.  J.  W.  Bannon,  Kline,  Carr,  Tolles  ft 
Ooff.  and  B.  B.  Poppleton,  for  cross  petitioners 
In  error.  W.  B.  A.  Bead,  John  F.  Crystal, 
and  G.  P.  Wldcham,  for  defendants  in  wror. 
No  iqpinlon.    Judgment  affirmed. 


CITY  OP  ALLIANCE  t.  AKIN8.  (No.  6.- 
128.)  (Supreme  Court  of  Ohio.  Jan.  16,  190^ 
Error  to  circuit  court.  Stark  county.  J.  W. 
Grainy  for  plaintiff  In  error.  Fordliff  ft  Har- 
ris and  O.  G.  Bow,  for  defendant  In  error.  No 
opinion.    Judgment  affirmed. 


CITY  OF  CANTON  t.  SBULL.  (No.  6,- 
130.)  (Snpreme  Court  of  Ohio.  Jan.  23,  1900.) 
Error  to  circuit  court.  Stark  county.   £d.  L. 


Smith,  Olty  SoL  and  A.  A.  Thaj«r,  for  plaintiff 
In  error.    Sterilng  ft  Wemts,  lor  defwdant  In 

error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  tbat  of  the  common  pleas  af- 
firmed, on  authority  of  Commiasioners  t.  Oofr 
manTw  Ohio  St.  {H!7.  64  N.  B.  1064. 


CITY  OF  CINCINNATI  t.  HESS  et  aL 
(No.  0,271.)  (Supreme  Court  of  Ohio.  OcL 
10,  1809.)  Error  to  circuit  court.  Hamilton 
county.  Ellis  G.  Kinkead.  Corp.  Counsel,  and 
Jones  ft  James,  for  plaintiff  In  error.  Drausin 
Wulsin,  Herron,  Gatch  ft  Herron,  Benjamin  H. 
Cox,  Jerome  D.  Creed,  and  wm.  BendlA 
County  SoU,  for  defendants  la  error.  No  opin- 
ion.    Judgment  affirmed. 


CITY  OF  CINCINNATI  et  aL  T.  LONG- 
WORTB.  (No.  M17.)  (Supreme  Court  of 
Ohio.  Dec.  22.  1809J  Error  to  circuit  court 
Bamllton  county.  Ellis  G.  Kinkead,  Corp. 
Counsel,  Wade  H.  Ellla,  and  Geo.  H.  Katten- 
hom,  AsBt  Corp.  Counsel,  for  plaintiffs  in  er- 
ror. Thomas  McDoogall,  Alfred  G.  Cassatt, 
and  Nicholas  Longwortn,  for  defendant  in  error. 

PEB  OUBIAM.   Judgment  affirmed. 

MIN8HALL,  J.,  dissents. 


GLOW  et  al.  t.  WROUGBT-IHON  BRIDGB 
CO.  (So.  6,091.)  (Supreme  Court  of  Ohio. 
Jan.  28,  1900.)  Er^or  to  clrcnit  court,  Tus- 
carawas county.  John  W.  Buchanan  and  J.  W. 
Yeagley,  for  plaintiffs  in  error.  Neeley  &  Pat- 
rick and  Wann  ft  Bow,  for  defendant  in  error. 
No  opinion.    Vndgment  affirmed. 

GOGBLIN  t.  hughes.  (No.  6.794.)  (Su- 
preme Court  of  Ohio.  Dec  12,  1899.)  Error 
to  circuit  court,  Lucas  connty.  Doyle  &  Lewis, 
for  plaintiff  in  error.  Scribner  ft  Waite,  Gor- 
don T.  Hughes,  and  J.  Kent  Hamilton,  for  de- 
fendant la  error.  No  opinion.  Judgment  of 
drcuit  court  rerersed,  and  that  of  fsommon  pleaa 
affirmed. 


COLLIER  T.  VILLAGE  OF  OIBSONBURG 
et  al.  (No.  6,633.)  (Supreme  (3ourt  of  Ohio. 
OcL  3.  1899.)  Error  to  circuit  court,  Sandnat^ 
county.  Frank  I.  Isbelt.  W.  J.  Mead,  B.  A. 
Merrill,  and  C.  F.  Watts,  for  plaintiff  in  error. 
Hunt  ft  De  Ban  and  W.  W.  Campbell,  for  de- 
fendants In  error.  No  opinion.  Jndginent  af- 
firmed. 


COVER  et  at  v.  WADE.  (No.  6.140.)  (Sn- 
preme (3oQrt  of  Ohio.  Jan.  16,  1900.)  Enw 
to  circuit  court,  Seneca  county.  Brewer  ft 
Brewer  and  J.  V.  Jonea,  for  plaiotiOa  in  error. 
A  Skransewfky  and  ^  E.  Williams,  for  de- 
fendant In  error.  No  opinion.  Jadpnent  af- 
firmed. 


CZATT  ▼.  CASE  et  al.  (No.  6,063.)  (Su- 
preme Court  of  Ohio.  Not.  21,  1800.)  Error 
to  circuit  court,  Harrison  county.  M.  J.  Mc- 
Coy and  P.  W.  BogKs,  for  plaintiff  in  error. 
Altiert  O.  Barnes  and  John  O.  Dickerson,  for 
defmdanta  in  uror.  No  oplnltm.  Judgment  af- 
firmed. 


DARLING  et  al.  t.  HIPPEL.  (No.  5^70.) 
(Supreme  Court  of  Ohio.  Dec.  10,  1809.)  Ei^ 
ror  to  circuit  court.  Jackson  county.  Powell  ft 
Eiibanks,  for  plaintiffs  In  error.  John  T. 
Moore,  J.  W.  Bannon,  and  T.  W.  Jones,  for  de- 
fendant in  error.  No  opinion.  Judgment  a^ 
firmed. 
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DA  VIES  v.  PARTRIDGE.  (No  €t,474.)  (Sn- 
preme  Court  of  Ohio.  Jan.  30,  1900.)  Error 
to  circuit  court.  Licking  county.  J.  B.  Davies, 
for  plalotlfC  in  error.  Kibter  &  Klbler,  (or  de- 
fendaot  in  error. 

PER  CURIAM.  Judgment  of  the  circnit 
court  vacated,  and  cause  remanded  to  that  court, 
with  insttnctions  to  couider  the  bill  of  eicep- 
tioni. 


DUMM  V.  COLUMBUS  CENT.  BY.  CO. 
(No.  6,983.)  (Supreme  Court  of  Ohio.  Oct  24, 
1899.)  Error  to  circuit  court.  Franklin  county. 
J.  H.  Collins  and  H.  R.  Wilson,  for  plaintif! 
in  error.  Merrick  &  Tompkins  and  Geo.  C. 
Blankner,  for  defendant  in  error.  No  opinion. 
Judgment  affirmed. 


EISMAN  et  al.  t.  TRACY.  (No.  6,655.) 
(Supreme  Court  of  Ohio.  Jan.  9, 1900J  Error 
to  circuit  court,  Scioto  coonty-  N.  W.  Btbiu 
and  Duncan  Livioxstone,  for  plaintiffs  in  error. 
Henry  Bannon,  Pros.  Atty.,  and  Oscar  W. 
Nen-man,  for  defendant  in  error.  No  opinion. 
Judgment  affirmed. 


EQUITABLE  NAT.  BANK  t.  JACOBS 
CORDAQE  CO.  et  al.  (No.  5,9U1  (Supreme 
Court  of  Ohio.  Oct.  10,  1899.)  Error  to  su- 
perior court  of  Cincinnati.  Healy  &  Brannan 
and  Edmund  K.  Stallo,  /or  plaintiff  in  error. 
Pollett  &  Kelley,  Wilson  &  Herrlinger,  and 
Goebel  &  Bettinger,  for  defendant*  u  error. 
No  opinion.  Judgment  affirmed. 


FABMEBS'  NAT.  BANK  OP  FXNDLEY 
T.  DOTY.  (No.  6,085.)  (Supreme  Court  of 
Ohio.  Jan.  30,  1900.)  Error  to  circuit  court, 
Hancock  county.  Blackford  &  Byal  and  J.  R. 
Hetsler,  for  plaintiff  in  error.  J.  A.  &  E.  V. 
Bope  and  Dotv  &  Kibler,  tor  defendant  to 
error.   No  opinion.  Judgment  affirmed. 


FIRST  NAT.  BANK  OF  NORTH  BALTI- 
MORE, OHIO,  V.  CENTRAL  PUBSS-BRICK 
CO,  et  a!.  (No.  5,942.)  (Supreme  Court  of 
Ohio.  Dec.  22,  1899.)  Error  to  circuit  court, 
Wood  county.  Frank  Taylor,  E.  H.  Westen- 
haver,  aod  Seney,  .Tohnsou  &  Friedman,  for 
plaintiff  in  error.  Baldwin  &  Harrington,  H. 
F.  Burket,  and  Squire,  Sanders  &  Dempsey, 
for  defendants  in  error.  No  opinion.  Judg- 
ment affirmed,  the  record  not  presenting  the 
questions  argued. 


GERMAN  NEWSPAPER  GO.  v.  DOREN. 
(No.  0,037.)  (Supreme  Court  of  Ohio.  Dec 
19,  1899.)  Error  to  circuit  court,  Montgom- 
ery county.  Gunckel,  Rowe  &.  Shney  and 
Carl  L.  Banmann,  for  plaintiff  in  error. 
Wright  &  Ozias,  for  defendant  in  error.  No 
opinion.   Judgment  affirmed. 


GILMORE  V.  GILMORB.  (No.  6,080.) 
(Supreme  Court  of  Ohio.  Oct.  17,  1899.)  Er- 
ror to  circuit  court,  Knox  county.  L.  B.  Hoock 
and  J.  B.  Weight,  for  plaintiff  in  error.  C.  L. 
McCldland  and  John  W.  Jenner,'for  defend- 
ant in  error.   No  opinion.   Judgment  affirmed. 


GRAF  et  al.  t.  MILLIOAN.  (No.  6,151.) 
(Supreme  Court  of  Ohio.  Jan.  23,  1900j^  Er- 
ror to  circuit  court,  Roas  county.  W.  B. 
Richie  and  W.  H.  Leete,  for  plaintiffs  in  error. 
Entrekin  &  Phillips  and  Blackburn  &  Rhyno, 
for  defendant  in  error.  No  opinion.  Judgment 
affirmed. 


HAUSER  et  al.  OTJRRAN  et  al.  (No. 
6,388.)  (Supreme  Court  of  Ohio.  Oct.  17, 
1899.)  Error  to  superior  court  of  Cincinnati. 
Drausin  Wulsin  and  Frank  O.  Suire,  for  plain- 
tiffs in  error.  C.  W.  Baker,  for  defendants  in 
error, 

PER  CURIAM.  Judgment  reversing  Judg- 
ment  at  special  term  affirmed,  and  final  judg- 
ment for  defendants  in  error.  And,  the  court 
bein^  of  the  opinion  that  the  evidence  offered 
by  toe  defendants  below  did  not  constitute  a 
defence  to  the  action,  nor  entitle  the  defend- 
ants to  any  legal  relief  by  way  of  damages, 
and  did  not  support  the  amended  answer  and 
cross  petition  by  such  proof  as  would  have 
warranted  the  reformation  of  the  written 
agreement  between  the  parties,  and  its  re- 
jection would  not  therefore  be  prejudicial  to 
the  defendants,  it  is  ordered  and  adjudged  by 
this  court  that  the  judgment  of  the  general 
term,  reversing  that  of  the  special  term,  be, 
and  the  same  is  hereby,  affirmed,  with  costs  to 
be  taxed.  And,  proceeding  here  to  render  the 
further  judgment  that  the  general  term,  as 
well  as  the  special,  should  have  rendered  upon 
the  admitted  facts.  It  Is  ordered  and  adjudged 
that  the  plaintiffs  below  recover  of  the  defend- 
ants below  the  sum  of  9535^'  with  interest  at 
the  rate  of  8  per  cent,  from  November  22,  1886, 
which  amounts  upon  October  17,  1899  (the 
date  of  this  jndgment),  to  the  sum  of  $1,086.63. 
It  is  furtl^er  considered  that  the  plaintiffs  be- 
low recover  of  the  defendants  thehr  costs  in 
the  court,  and  in  the  general  and  spedaJ  terms 
of  the  superior  court,  to  be  taxed. 


HENDBBLICH  V.  FOX.  (No.  6.070.)  (Su- 
preme Court  of  Ohio.  UcL  17,  1899.)  Error 
to  circuit  court,  Harriaou  county.  Bwayne, 
Hayes  &  Tyler  and  C.  I.  York,  for  plaintiff 
in  error.  D.  A.  Hollingsworth,  for  defendant 
in  error.  No  opinion.  Judgment  affirmed. 


HENRY  ST.  CLAIR  CO.  et  al.  v.  BDDIN8 
et  al.  (No.  5,709J  (Supreme  Court  of  Ohio. 
Oct.  31,  13990^  Error  to  circuit  court,  Preble 
county.  J.  W.  King  and  Gottschall,  Craw- 
ford &  Limbert,  for  plaintiffs  In  error.  James 
A.  Gilmore,  J.  H.,  S.  B.  &  C.  C.  Foov.and  B. 
P.  Vaughn,  for  defendants  In  error.  No  oidtt- 
ion.   Judgment  affirmed. 


HEWITT  T.  CHAPMAN.  (No.  6,997.)  (Su- 
preme Court  of  Ohio.  Oct  24,  18990)  Bm>r 
to  circuit  court,  Ashtabula  county.  Theodore 
Hall,  for  plaintiff  In  error.  Hoyt  &  Munsdl 
and  A.  C.  White,  for  defendant  in  error.  No 
opinion.   Jndgment  affirmed. 


HIPPEL  V.  DARLING  et  al.  (No.  5,869.) 
(Supreme  Court  of  Ohio.  Dec.  19,  1899.)  Ei^ 
ror  to  circnit  court,  Jackson  county.  John  T. 
Moore,  J.  W.  Bannon,  and  T.  W.  Jones,  for 
plaintiff  in  error.  Powell  &  Eubanks,  for  de> 
fendants  in  error.  No  opinicm.  Jodgment  af- 
firmed. 


HOOPER  V.  EISSELL  et  al.  (No.  6,003.) 
(Supreme  Court  of  Ohio.  Oct  24,  189&J  Er- 
ror to  circuit  court,  Putnam  county.  Handy, 
Ogan  &  ITnverferth  and  Guy  B.  Killen,  for 
plaintiff  in  error.  Iieasure  &  Powell.  John  H. 
Straman,  and  W.  W.  Sutton,  for  defendants 
in  error. 

PER  OUBIAH.  Jndgment  modified.  On 
consideration  whereof,  and  the  court  being  of 
the  opinion  that  lu  an  action  to  recover  money 
lost  at  gaming  or  in  betting,  the  plaintiff  is  not 
entitied  to  recover  interest  on  the  money  so 
lost,  it  Is  considered  that  the  Judgment  should 
be  modified  by  striking  out  the  interest  so  re- 
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coveced  in  the  action  below.  It  li  therefore 
C0Q8idere<l  that  the  jadgmeot  ot  the  court  of 
c<uniuoQ  pleas,  and  the  affirmance  thereof  by 
the  circuit  court,  be,  and  the  aame  is,  modi- 
fied by  Btriking  therefrcm  the  snin  of  ^7.50,  the 
Intereiit  so  recovered,  and  that  satd  judgment 
be  affirmed  in  all  other  respects.  It  is  further 
considered  that  the  said  plaintiff  in  error, 
Samuel  B.  Hooper,  recover  of  the  defendants 
in  error  his  costs  in  this  court  and  la  the 
dicnit  court,  to  be  taxed. 


HUNGER  T.  LAW80N.  (No.  6.756.)  (Sn- 
preme  Court  of  Ohio.  Dec.  6,  1899.)  Error  to 
circuit  court,  Cuyahoga  county.  James  M. 
Shallenberger  and  Harrison  J.  Uhl,  for  jplala- 
tiff  in  error.  Koran  &  Dawley  and  F.  A. 
Beecher,  for  defendant  In  error.  No  oidnfauL 
Judgment  afflrmed. 


JONKINS  T.  MAFES.  (No.  e,127.)  (Sn- 
^«me  Oonrt  of  Ohio.  Oct.  17,  1899.)  Error 
to  circuit  court,  Knor  county.  Oooper  & 
Moore  and  D.  F.  &  3.  D.  Swing,  for  plaintiff 
in  error.  Critchfield  &  Qraham  and  J.  B. 
Weight,  for  defendant  in  error.  No  opinion. 
Jod^ent  ftfflrmed. 

JONES  V.  JONES  et  al.  (No.  6,150.)  (Su- 
preme Court  of  Ohio.  Jan.  23,  1900.)  Error  to 
circuit  court,  Ouyahoga  county.  Bnrke  &  In- 
gersotls  and  W.  C.  Rogers,  for  plaintiff  in  error. 
Hamilton  &  Hamilton  and  Sanlre.  Sanders  & 
Dempsey,  for  defaadants  In  error.  No  opinion. 
Judgment  affirmed. 


KBSAMT  GO.  r.  FEABODY  et  aL  (No. 
{^929.)  (Supreme  Conrt  of  Ohio.  Jan.  23, 
1900.)  Error  to  circuit  court,  Greene  county. 
M.  J.  Hartley,  for  plaintiff  in  error.  Young  & 
ToQDg,  for  defendants  iu  error.  No  opiuton. 
Jndgmoit  affirmed,  because  the  judgment  of  the 
ckcoit  court  inroiTCi  the  weight  of  the  erl- 
dence. 


liANDER  T.  ADAMS  et  al.  (No.  6.643.) 
(Supreme  Conrt  of  Ohio.  Oct.  17,  ISSOJ^  Error 
to  circuit  court,  Cuyahoga  county.  P.  H.  Kais- 
er, CountT  Sol..  Edward  S.  Meyer,  Jamea  M. 
Jones,  ana  N.  E.  Warwick,  for  plaintiff  in  error. 
Boynton  &  Horr  and  W.  B.  Sanders,  tor  de- 
fendants  in  error.  No  opinloii.  Jndginent  af- 
flrmed. 


LEONARD  et  al.  t.  DANNEMILLBR  et  al. 
(No.  6,040.)  (Supreme  Court  of  Ohio.  Dec.  19, 
1899.)  Error  to  circuit  court,  Starlc  county. 
Thayer,  Weber  &  Tamer,  for  plaintiffs  In  error. 
Sterling  &  Wemtz,  for  defendants  la  oror.  No 
(pinion.  Judgment  affirmed. 


LEVY  et  al.  t.  GINN.  (No.  5,905.)  (Su- 
preme Court  of  Ohio.  Oct  24.  1899.)  Error  to 
circuit  court,  Lake  county.  Homer  Harper, 
Bosworth  ft  ECammar,  and  Gteo.  H.  Shepherd, 
for  plaintiffs  in  error,  Osborne  &  Beynolds  and 
Blandin,  Rice  &  Ginn.  for  defendant  bi  error. 

FEB  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Doan  r.  Biteley,  49  Ohio  St  688.  82 

K  s.  eoa 


McOARREN  T.  McOARREN  et  al.  (No. 
0)518.)  (Supreme  Conrt  of  Ohio.  Dec.  12, 
1899.)  Error  to  circuit  court.  Warren  county. 
Brandon  &  Burr,  for  plaintiff  in  error.  Mills, 
derenger  &  Buls.  for  defendants  In  enat.  No 
opinion.  Judgment  affinotd. 


McOORMZCE  T.  WOLF  et  aL  mo.  6i952.) 
(Supreme  Court  of  Ohiw  Oct.  3.  IH^O.)  Error 
to  circuit  court.  Wyandot  county.  A.  EL  Wol- 
ton.  for  i^aintiff  in  error.  W.  B.  Hare,  for  de- 
fendanti  in  error.  No  opiiUun.  Judgment  af- 
finnad^. 


MoLAUOHLlN  et  aL  T.  STATE.  (No. 
6,378.)  (Supreme  Coortof  Ohio.  OcLiai^^ 
Error  to  circuit  court.  Vinton  coun^.  J.  M. 
McQillirray,  for  plaintiffs  in  error.  Otto  BL 
Vollenweider,  Pros.  Atty..  for  the  State.  No 
opinion.  Judgment  affirmed. 


McROBERTS  v.  STATE  ex  rel.  RICH- 
MOND. (N'o.  6,955.)  (Suprnne  Court  of  Ohio. 
Oct.  10,  1889.)  Error  to  circuit  court.  Lorain 
county.  W.  B.  Bedortha,  for  ptaiotiff  iu  error. 
A.  R.  Webber,  for  defendant  In  error.  No  opin- 
ion.  Jndgmetlt  affirmed. 


MILROY  T.  ALLEX.  (No.  6,026.)  (Su- 
preme Court  ef  Ohio.  Nov.  14,  1899A  Error  to 
circuit  court.  Logan  county.   Jame?  Keman,  for 

Slaintiff  In  error-  W.  S.  Plum,  for  defendant 
I  error.  No  opinion.  Judgment  affirmed. 


MISSIONARY  SOC.  OP  M.  a  CHURCH  t, 
ELY  et  el.  ^o.  6.009.)  (Snpreme  Court  of 
Ohio.  Oct.  8,  1899.)  Error  to  circuit  court. 
Lorain  cofluty.  C  E.  Pennewell  and  Webber  &; 
Stroup.  for  plaiatifl  in  error.  W.  W.  Buynton 
and  B.  G..  Johnson,  tor  defendants  In  error.  No 
opinion.  Judgment  affirmed. 


MORROW  et  aL  UNION  CENT.  UFE 
INS.  CO.  (No.  6.078.)  (Supreme  Court  of 
Ohio.  Jan.  16,  1900.)  Error  to  circuit  court. 
Licking  county.  J.  A.  Flory  and  Edward  Kib- 
ler,  for  plaintiffs  in  error.  Chtirlea  Fotlett  and 
Maxwell  &  Ramsey,  for  defendant  in  error.  No 
opinion.  Judgment  affirmed. 


NEWMAN  T.  McDORBiAN  et  aL  (No. 
6.057.)  (Supreme  Court  of  Ohio.  Not.  21, 
1899.)  Error  to  circuit  court  Putnam  county. 
Bailey  &  Bailey,  for  plaintiff  in  error.  Leasure 
ft  PoweU,  for  defendants  in  error.  No  opli^on. 
Judgment  affirmed. 


NEWMAN  T.  WARDEN.  (No.  6,751.)  (Su- 
preme Court  of  Ohio.  Not.  21.  1809.)  Error  to 
circuit  court,  Putnam  county.  Bailed  &  Bailey, 
for  plaintiff  in  error.  Leasure  &  PoweU,  for 
defendant  in  error.  No  opinion.  Judgment  af- 
firmed. 


NOBLE  et  al.  t.  AYBRS  et  al.  (No.  6J80.) 
(Supreme  Court  of  Ohio.  Dec.  22,  1^.)  Error 
to  circuit  court,  Butler  county,  llillikin,  Shotts 
&  Millikin,  tor  plaintiffs  in  error.  SJayback  ft 
Harr  and  Millikin,  Shotts  ft  Millikin,  for  de- 
fendants In  error.  No  opinion.  Judgment  af- 
firmed. 


OAKWOOD  ST.  BY.  CO.  t.  MINNICH 
et  al.  (No.  6,038J  (Supreme  Court  of  Ohio. 
Jan.  16,  1900.)  Error  to  circuit  court,  Mont- 
gomery county.  Guncke),  Bowe  ft  Shuey,  for 
plaintiff  in  error.  Edwin  P.  Matthews,  for  de- 
fendants in  error. 

PER  OUBLUI.   Judgment  affirmed. 

DAVIS,  J.,  dissenbk 
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OSBORN  T.  POETSMOUTH  NAT.  BANK 
OF  PORTSMOUTH.  OHIO.  (No.  8.023)  (Su- 
preme Court  of  Ohio.  Jan.  9,  1000.)  Error  to 
circuit  CO  art,  Scioto  county.  Duncan  Living- 
stone and  J.  S.  Dodge,  for  plaintiff  in  error. 
Oscar  W.  Newman,  for  defendant  in  error. 
No  opinion.   Judgment  affirmed. 


PENNSYLVANIA  CO.  t.  HAMMOND. 
(No.  6,682.)  (Supreme  Court  of  Ohio.  Dec. 
12,  1889.)  Error  to  circuit  court,  Mahoniug 
county.  Carey,  Boyle  &  Mullins,  for  plain- 
tiff in  error.  James  Kennedy,  W.  S.  Anderson, 
and  M.  A.  Norria,  for  defendant  in  error.  No 
opinion.   Judgment  affirmed. 


PHCENIX  INS.  CO.  T.  AKRON  BELTING 
00.  (No.  6,7570  (Supreme  Ctourt  of  Ohio, 
Dec.  5,  1899.>  Error  to  circuit  court.  Summit 
comity.  Allen  &  Cobbs,  for  plaintiff  in  error. 
F.  H.  Water,  for  defendant  in  etxor.  No  opin- 
ion. Judgment  affirmed. 


PHOHNIX  INS.  CO.  T.  PORT  CLINTON 
FISH  CO.  et  aL  (No.  5,686.)  (Supreme  Court 
of  Ohio.  Oct.  24,  1^.)  Error  to  circuit 
court,  Ottawa  county.  Wm.  Gordon  anc 
Dickey,  Brewer,  Bentley  &  McGowan.  foi 
plainufE  in  error.  0.  I.  Xork  and  £.  O.  Love 
tot  defendants  in  eiror.  No  opinion.  Judg 
ment  afflnned. 


PROTECTED  HOME  CIRCLE  t.  WIN- 
TER. (No.  5,83(X)  (Supreme  Court  of  Ohio. 
Dec.  22,  1899.)  Error  to  circuit  court,  Cuya- 
hoga county.  A.  W.  Williams  and  Mason  & 
Taft,  for  plaintiff  In  error.  Olds  &  Willett. 
for  defendant  in  error.  Mo  opinion.  Judg- 
ment afflnned. 


QUIGLET  T.  MURPHY.  (No.  6.676.)  (Su- 
preme Court  of  Ohio.  Dec.  5.  1899.)  En-or 
to  circuit  court,  Lucas  county.  Hord,  Brum- 
back  &  Thatcher,  for  plaintiff  is  error.  Parka 
de  Van  Campen,  for  defeodant  in  error.  No 
(pinion.   Judgment  affirmed. 


RAILROAD  00.  t.  MONTGOMERY  et  al. 
CNo.  6,72a)  (Supreme  Court  of  Ohb.  Nov.  14, 
1899.)  Error  to  circuit  court,  Licldng  county. 
J.  H.  Collins  and  Kibler  &  Klbler.  for  plainUfC 
in  error.  B.  G.  Sinytbe,  for  defendants  in  er- 
ror.  No  opinion.  Judgment  affirmed. 


RAILROAD  CO.  v.  REID  et  al.  (No.  6,727.) 
(Supreme  Court  of  Ohio.  Not.  21,  1899.)  Er- 
ror to  circuit  court,  Lorain  county.  J.  M.  Lea- 
sick  and  E.  G.  Johnson,  for  plaintifiE  in  error. 
Borke  &  Ingeraolls,  for  defendants  in  error. 
No  opinion.  Judgment  affirmed. 


RAILROAD  CO.  v.  RILEY  (No.  6.514.) 
(Supreme  Court  of  Ohio.  Oct.  3,  1899.)  Error 
to  circuit  court,  Huron  county,  Samuel  E 
Willinmson  and  C.  P.  &  L.  W.  Wickham,  for 
plaintiff  in  error.  Andrews  Broa.,  for  defend- 
ant In  error.   No  opinion.   Judgment  affirmed 


RAILWAY  CO.  V.  FOLTZ.  (No.  6,411. 
(Supreme  Court  of  Ohio.  OcL  17,  1899.)  Br 
ror  to  circuit  court,  Guernsey  county.  Math- 
ews &  Heade,  for  plaintiff  in  error.  Robt.  T 
Scott,  for  defendant  in  error.  No  opinioiL 
Judgment  affirmed. 


RAWLINSON  et  at  r.  OSBORN  et  aL  (No 
6,763.)  (Supreme  Court  of  Ohio.  Dec.  5 
1899.)  Error  to  circuit  court,  Knox  counbr 
CritchQeld  &  Devin  and  Arnold,  Morton  ft  Ir 
vine,  for  plaintiffs  in  error.  36ba  Adams,  foi 
defendants  in  error.  No  <q>inion.  JndgmBnt 
affirmed. 


REAL-ESTATE  &  IMPROVEMENT  CO. 
OF  BALTIMORuJ  CITY,  MD.,  v.  BOESS- 
ING.  (No.  5.679j  (Supreme  Court  of  Ohiow 
Dec.  12,  1899J  Brror  to  circuit  court,  Henry 
county.  J.  H.  Collins,  for  plaintiff  in  error. 
James  P.  Ragan  and  W.  W.  GampbelU  for 
defendant  in  error.  No  opinitm.  Jadgmcpt 
affirmed. 


REYNOLDS  v.  VILLAGE  OF  MAURICE 
CITY.  (No.  6,600.)  (Supreme  Court  of  Ohio. 
Jan.  23,  1900.)  Error  to  circuit  court,  Putnam 
county.  Kraoss  &  Eastman,  for  plaintiff  in 
error.  Watts  &  Moore  and  A.  J.  McClure,  for 
defendant  in  error.  Mo  opiniMi.  Jodgmoit 
affirmed. 


8CHIEBLE  T.  SCHIEBLE.  (No.  6.799.) 
(Supreme  Court  of  Ohio.  Dec.  19,  1899.)  Ei^ 
ror  to  circuit  court,  Montgomery  county.  Ken- 
nedy &  Muneer,  for  plaintiff  Is  oror.  Craic- 
head  &  Craigheadt  for  defendant  in  error.  No 
opinion.   Judgment  affirmed. 


SHIELDS  T.  McBRIDE.  (No.  6,11&)  (Su- 
preme Court  of  Ohio.  Dec.  19.  1899.) 
ror  to  circuit  court,  Trumbull  county.  S.  D. 
L.  Jackson  and  L.  W.  King,  for  plaintiff  In 
error.  L.  H.  E.  Lowry  and  Wm.  W.  Zim- 
merman, for  defendant  in  error.  No  opinion. 
Judgment  affirmed. 


SHIELDS  v.  MURPHY  et  al.  (No.  6,685.) 
(Supreme  Court  of  Ohio.  Oct  24,  1899.)  lEtr- 
ror  to  circuit  court.  Licking  county.  S.  M. 
Hunter,  for  plaintiff  in  error.  Kibler  &  Sb- 
ler,  for  defendanta  in  error.  No  opinion. 
Judgment  affirmed. 


SCHNEIDER  et  al.  v.  CENTRAL  COM- 
MITTEE OF  I.  O.  F.  (No.  6,071.)  (Snprema 
Court  of  Ohio.  Dec.  6.  1899.)  Error  to  cir- 
cuit court,  Cuyahoga  county.  Harrison  J. 
Ewing  and  Willson  &  David,  for  plaintiff  In 
error.  J.  H.  MacMath,  for  defendants  In  er- 
ror. No  opIni<HL  Judgment  affirmed;  the 
ground  of  reversal  bting  that  the  verdict  was 
against  the  evidence. 


SCHUBERT  v.  RACKLB  et  al.  (No.  6.- 
951.)  (Supreme  Court  of  Ohio.  Oct.  9,  1899^ 
Error  to  circuit  court,  Cuyahoga  county.  Wil^ 
son  &  David,  for  plaintiff  in  error.  TTraocn 
mueller  &  Bemis,  for  defendantw  in  error.  No 
opinion.    Judgment  affirmed. 


SIMON  et  al.  v.  McCBEE  et  al.  (No.  6,683.) 
(Supreme  Court  of  Ohio.  Jan.  30,  1900.)  Br- 
ror  to  circuit  court,  Stark  county.  Clark,  Am- 
bler &  Clark  and  Miller  &  Pomerene,  for 
plaintifTs  in  error.  Day.  Lynch  &  Day,  Mc* 
Carty  &  McDowell,  and  Frank  W.  Babcock, 
for  defendants  in  error.  Mo  opinion.  Jndc- 
ment  affirmed. 


SMITH  V.  WIGGINS  et  al.  (No.  5.84&1 
(Supreme  Court  of  Oliio.  Jan.  23,  1900.)  Er- 
ror to  circuit  court.  Boss  county.    Lawrence  T. 
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Nesl  and  Albert  Doaglas,  for  plaintiff  In  er- 
ror. W.  B.  Wiggins,  for  defeDdauta  in  wror. 
No  opinion.  Jvoi^ent  affirmed. 


STANDARD  OIL  CO.  t.  KENNEDY  et 
al.  (No.  6,663.)  (Supreme  Court  of  Ohio.  Jan. 
16,  1900.)_  Error  to  circnit  court,  Hamilton 
connCr.  Kittredge  &  Wilbr  and  Stallo,  Rich- 
ards &  Sliav.  for  plalntlif  in  enor.  Pogue  ft 
Pogae,  C.  W.  Baker,  Jolin  W.  W<dfe,  J.  Sliro- 
der,  and  Oerage  H.  A.  I^ford,  for  defendants 
In  error, 

PBR  CURIAM.  As  to  Standard  OU  Com- 
pany, judgment  of  the  circnit  court  is  re- 
versed, and  that  of  the  common  pleaa  affirmed. 
As  to  Devere  Electric  Company,  judgment  of 
the  circuit  court  affirmed.  As  to  Drachma  ad- 
minietrator,  judgment  of  circuit  court  afBrmed. 
From  the  Judgment  against  the  Electric  Com- 
pany, BURKET,  DAVIS,  and  SHAUCK.  JJ., 
dissent  MINSHALL,  J.,  dissents  from  re- 
versal of  judgment  against  the  Standard  011 
Gompanr. 


STATE  ex  rel.  ASHTABULA  BANK  CO. 
T.  WILKINSON.  (No.  5,996.)  (Supreme 
Court  of  Ohio.  Oct  24,  1899.)  Error  to  cir- 
cnit court  Lake  county.  Theodore  Hall,  for 
plaintiff  (n  error.  Wade  &  Betts,  for  defend- 
ant in  error. 

PER  CURIAM.  JTndgment  affirmed,  on  au- 
thority of  Board  T.  Andrews,  81  Ohio  St  198, 
37  N.  B.  260. 


STATE  ex  rel.  ATTORNEY  GENERAL  t. 
RAILROAD  CO.  (No.  6,860.)  (Supreme 
Court  of  Ohio.  Dec.  12,  1899.)  Quo  war- 
ranto, r.  S.  Monnett,  Atty.  Gen..  Barlett  & 
Wilson,  Hunt  &  De  Ran,  and  Finch  &  Dewey, 
for  plalnUff.  Kinney  &  O'FarreU,  John  F. 
Kulmer,  King  &  Guerln,  and  H«iry  A.  Etalgh, 
for  defendant 

PER  CURIAM.  Demurrer  to  petition  sus- 
tained, and  petition  diBmissed,  on  the  ground 
that  the  statute  authorizes  the  consent  given 
by  the  commissioners  to  the  construction  of 
the  trolley  road  upon  the  turnpike. 

STATE  ex  rel.  ATTORNEY  GENERAL  v. 
ST.  PAUL  FIRE  ft  MARINE  INS.  CO.  OP 
MINNESOTA.  (No.  5,475.)  SAME  v.  HOME 
INS.  CO.  OF  NEW  YORK.  (No.  6.476.) 
SAME  V.  ROYAL  INS.  CO.  OF  LIVERPOOL, 
ENGLAND.  (No.  5.489.)  SAME  v.  LIVER- 
POOL &  L.  &  G.  INS.  CO.  OF  LIVERPOOL. 
ENGLAND.  (No.  6,490.)  SAME  v.  LONDON 
&  L.  INS.  00.  OF  LIVERPOOL.  ENGLAND. 
(No.  5,491.)  SAME  v.  NORTH  BRITISH  & 
MERCANTILE  INS.  CO.  OF  IX)NDON  AND 
BDINBURG.  GREAT  BRITAIN.  (No.  5.492.) 
SAME  V.  CALEDONIAN  INS.  CO.  OF  EDIN- 
BURQ,  SCOTLAND.  (No.  5,493J  SAME  v. 
BRITISH  AMERICA  ASSUR.  CO.  OF  TO- 
RONTO, CANADA.  (No.  6,494.)  SAME  v. 
WESTERN  ASSUR.  00.  OF  TORONTO, 
CANADA.  (No.  5,495.)  SAME  v.  MAN- 
CHESTER FIRE  ASSUR.  CO.  OF  MAN- 
CHESTER, ENGLAND.  (No.  5,515.)  SAME 
V.  BUFFALO  GERMAN  INS.  CO.  OF  BUF- 
FALO, N.  Y.  (No.  6,519.)  (Supreme  Court  of 
Ohio.  Dec  12,  18990  Quo  warranto.  F.  S. 
Monnett,  Atty.  Gen.,  E.  B.  Kinkead,  and  Smith 
W.  Bennett,  for  plaintiff.  Harrison,  Olds,  Hen- 
derson &  Harrison,  Pazton,  Warrington  &  Bout- 
et  and  M.  R.  Patterson,  for  defendants. 

PER  CURIAM.  Causes  dismissed  on  the 
ground  that  the  evidence  does  not  support  the 
avermeiits  of  the  petitions. 


^MINSHALL,  J.  I  am  of  tiie  opinion  that 
the  conrt  has  no  jurisdiction  in  the  matter,  the 
power  to  act  in  the  premises  being  conferred  by 
the  statute  on  the  commissioner  of  insurance ; 
but  the  court  having  assumed  Jurisdiction,  it 
has  been  erroneously  exercised,  as  appears  to 
me,  on  the  facts  disclosed  by  the  evidence.  For 
the  same  reason,  I  dissent  in  each  of  the  other 
cases  argued  with  this  one. 


UNION  CENT.  LIFE  INS.  CO.  T.  HOOV- 
ER. (No.  5,868.)  (Supreme  Court  of  Ohio. 
Dec.  19,  1899.)  Error  to  circuit  court  Dela- 
ware county.  Ramsey,  Maxwell,  &  Ramsey, 
for  plaintiff  Id  error.  F.  M.  Marriott  for  de- 
fendant in  error.  No  opinion.  Judgment  modi- 
fied by  deducting  the  sum  borrowed,  with  inter> 
est ;  costs  divided  equally. 


^^yiLLAGB  OF  HOME  CITY  et  al.  T.  HBY. 
(No.  5.958.)  (Supreme  Court  of  Ohio.  Oct  17, 
1899.)  Error  to  circuit  court,  Hamilton  coun- 
ty. James  B.  Matson,  for  plaintiffs  in  error. 
Barton  &  Dorger,  for  defendant  la  ezrar.  Mo 
opbiion.   Jnd^nent  affirmed. 


VILLAGE  OF  HOME  CITY  et  al.  t.  PARK. 
(No.  5,959.)  (Supreme  Court  of  Ohio.  Oct.  17, 
1899.)  Error  to  circuit  court,  Hamilton  coun- 
ty. James  B.  Matson,  for  piaiDti&  in  error. 
Barton  &  Dorger,  tor  defendant  in  error.  No 
opinion.   Judgment  affirmed. 


^^yiLLAGE  OF  HYDE  PARK  t.  DAVY. 
(No.  b,:.'4il.|  (Supreme  Court  of  Ohio.  Oct  10, 
1800.)  Krcor  to  circuit  court,  Hamilton  coun- 
ty. U.  A.  Harrison  and  W.  J.  Davidson,  for 
pluinci^  in  error.  F.  H.  Kinney,  Hollister  & 
Hollister,  Edwin  Gholson,  and  Harmon,  Colston, 
(Toldsmith  &  Hoadly,  for  defendant  in  error. 
No  opinion.   Judgment  affirmed. 


WADE  V.  LOACH  et  aL  (No.  5,969.)  (Su- 
preme Court  of  Ohio.  Oct  10,  189SL)  Error 
to  circuit  court  Henry  county.  W.  W.  Camp- 
bell, for  plaintiff  in  error.  John  Poe,  for  de- 
fendants in  error.  No  opinion.  Judgment  af- 
firmed. 


WALKER  V.  WALKER  et  al.  (No.  6.019.) 
(Supreme  Court  of  Ohio.  Nov.  21,  1899.)  Bi^ 
ror  to  circuit  court  Darke  county.  James  A. 
Gilmore,  for  plaintiff  in  error.  Williams  & 
Krickenberger.  Allread  &  Teegarden,  Anderson 
ft  Bowman,  and  Jackson  ft  Starr,  for  defendants 
in  errw.    Mo  opinion.   Judgment  affirmed. 


WELLMAN  V.  CONVERSE  (No.  5,945.) 
(Supreme  Court  of  Ohio.  Oct  10,  1809.)  Er- 
ror to  circuit  court.  Franklin  county.  Ward- 
low  &  Sackett,  for  plaintiff  in  error.  Watson, 
Burr  ft  Liveaay.  for  defendant  in  error.  No 
opinion.   Judgment  affirmed. 


WINDHAM  et  al.  v.  COMMISSIONERS  OF 
HARDIN  COUNTY  et  al.  (No.  6,521.)  (Su- 
preme Court  of  Ohio.  Oct.  17  1899.)  Error 
to  circuit  court  Logan  county.  West  &  West 
and  Kernan  &  Cassidy,  for  plaintiffs  in  error. 
S.  H.  West,  Thomas  C.  Mahon,  and  Price  ft 
Shea,  for  defendants  In  error.  No  opinion. 
Jud^ent  affirmed. 


EsD  aw  Gasbs  a  Vou  b7. 
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